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OORHAM  et  «1.  t.  CITT  OF  NEW  HAVBN. 

MUNSON  V.  SAME. 

(Supreme  Ooort  of  Enron  of  CSonnecticnL  Jane 

14,  IfiOi.) 

HIOHWATS  —  CHANGK    OF    OBADC  —  DAXAOIS— 

BQCATUTES— AFFI.ICAXIOR— STI- 

DEHCB— EXHIBITS. 

1.  Revision  1902,  {  2061,  provides  that  when 
the  owner  of  land  adjoining  a  public  highway 
Bball  sustain  sjiecial  dsiinages  to  his  property 
by  reason  of  any  diange  in  the  grade  of  such 
highway  he  shall  be  entitled  to  recover  special 
damages.  Held,  that  such  section  contemplated 
a  change  of  the  grade  of  a  highway  which  had 
been  previously  worked  and  used  as  sach,  and 
did  not  include  a  mere  tract  of  land  taken 
for  highway  purposes,  but  not  improved. 

2.  Where,  in  an  action  for  damages  by  the 
alleged  change  of  the  grade  of  a  highway,  a 
plat  showing  the  layout  of  the  highway,  in  con- 
nection with  other  evidence  in  the  case,  tended 
to  prove  that  the  highway  was,  and  was  intend- 
ed to  be,  laid  out  at  the  grade  shown  on  a  pro- 
file map  introduced  in  evidence,  such  layout 
plat  was  proi>erly  admitted. 

Appeal  from  Superior  Court,  New  Eteven 
C!ounty;   John  M.  Thayer,  Judge. 

Actions  by  George  H.  Gorham  and'  others 
and  by  Henry  W.  Munson  against  tbe  city 
of  New  Haven.  Prom  judgements  in  favor 
of  defendant,.  plalntlfCs  appeal.    Affirmed. 

A.  Heaton  Robertson,  for  appellant  Gor- 
ham. Harrison  Hewitt,  for  appellant  Mun- 
son.   Leonard  H.  Daggett,  for  appellee. 

TORRANCE,  0.  J.  These  two  cases  -were 
tried  together  In  the  court  below,  but  the 
record  in  only  one  of  them— the  Gorham  case 
—to  before  this  court.  It  is  agreed,  however, 
that,  mutatis  mutandis,  the  controlling  facts 
found  in  the  Gorham  case  are  to  be  regarded 
as  the  controlling  facts  found  in  the  other 
case. 

The  substance  of  the  finding  may  be  stated 
in  this  way:  The  plaintiffs  are,  respectively, 
the  owners  of  the  bnilding  lots  In  the  city  of 
New  Haven  described  In  their  respective 
complaints,  the  land  comprising  said  lots  hav- 
ing been  In  their  respective  families  since 
1877.  The  lots  are  all  vacant,  save  one,  on 
which  stands  a  house  erected  14  years  ago. 
They  are  not  separated  by  fences,  and  are 
nsed  as  farm  lands  by  the  tenant  living  in 
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said  house.  Prior  to  June,  1892,  there  ex- 
isted a  roadway  on  the  northerly  side  of  said 
lots  (wliich  adjoined  each  other,  and  fronted 
on  said  roadway)  rnnning  westerly  from  Dlx- 
well  avenue  to  the  city  line,  which  was 
known  as  "West  Hazel  Street"  In  October, 
1891,  the  dty  engineer  of  the  defendant  caus- 
ed to  be  made  a  survey  of  the  profile  line  of 
said  roadway,  and  a  profile  map  showing  the 
existing  level  of  said  roadway  and  the  pro- 
posed level  to  which  It  should  be  graded, 
which  map  the  plaintiffs  introduced  in  evi- 
dence, with  tesdmqny  showing  that  the  de- 
fendant has  graded  to  that  line.  Since  it 
was  made,  said  map  has  remained  on  file  In 
the  offl,ce  of  the  department  of  public  works 
as  one  of  the  official  maps  of  said  city.  Said 
map,  designated  as  "Exhibit  1,"  Is  made 
part  of  the  record.  In  June,  1892,  the  city 
ordered  a  layout  to  be  made  of  a  highway 
running  westerly  from  DIxwell  avenue  at  the 
point  where  said  roadway  Intersected  the  line 
of  said  avenue,  and  pursuant  to  said  order 
a  survey  and  layout  of  such  highway  was 
doly  made,  an  assessment  of  benefits  and 
damages  for  such  layout  was  duly  made, 
and  said  survey,  layout,  and  assessment  were 
duly  reported  to  the  court  of  common  coun- 
cil, and  accepted  and  adopted.  The  line  of 
said  highway  IS  substantially  the  Une  of  said 
roadway.  The  survey  and  layout  of  said 
highway,  containing  a  map  of  the  land  taken 
therefor,  and  showing  the  adoption  of  the 
layout  by  the  city,  Is  made  part  of  the  rec- 
ord as  Exhibit  2;  while  the  proceedings  of 
the  board  of  compensation  and  their  adop- 
tion by  the  city  are  shown  In  Exhibit  3. 
These  exhibits  (2  and  3)  contain  no  reference 
to  Exhibit  1,  nor  to  any  change  of  grade  in 
the  highway  as  laid  out.  The  plaintiffs  of- 
fered no  testimony  to  prove  the  width  or 
exact  location  of  said  roadway,  or  that  the 
same  was  a  legal  highway,  or  had  ever  been 
used  by  the  public,  or  anybody  other  than 
the  tenant  of  said  house,  who  used  It  to 
reach  DIxwell  avenue.  It  did  not  appear  in 
evidence  whether  said  roadway,  prior  to  the 
city  layout,  extended  to  or  beyond  the  dty 
line.  Beginning  some  time  In  the  year  1897, 
and  continuing  up  to  some  time  in  the  year 
1901  or  1902,  the  dty  cut  down  the  ground 
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within  the  limits  of  said  highway  to  the  level 
indicated  on  said  map,  Exhibit  1.  This  cut. 
at  a  point  50  feet  west  of  Dlzwell  avenue, 
was  1.6  feet  It  gradually  deepened,  till  at 
a  point  350  feet  further  west  it  was  4  feet; 
and  then  gradually  lessened,  till  at  a  point 
about  500  feet  west  of  said  avenue  the  grade 
"coincides  with  the  pre-«xlBting  grade  or 
surface  of  the  ground."  Some  of  the  plain- 
tiffs' lots  were  at  the  point  where  the  cut 
was  deepest. 

Upon  these  facts  the  plaintiffs  claimed  (1) 
that  the  layout  of  said  highway  "as  appears 
by  Exhibit  2  was  at  thfi  actual  grade  of  the 
pre-existing  roadway";  (2)  that  the  cutting 
down  of  the  level  of  the  roadway  was  a 
change  of  grade  within  the  meaning  of  the 
statute,  for  which  no  damages  were  assessed 
by  the  city.  It  was  admitted  by  the  plead- 
ings that  no  damages  had  been  assessed  to 
the  plaintiffs  for  Injury  resulting  from  a 
change  of  grade  of  an  existing  highway.  The 
court  overruled  these  claims,  and  held  that 
the  cutting  down  complained  of  was  not  a 
change  of  grade  within  the  Intent  and  mean- 
ing of  the  statute.  Whether  the  court  erred 
In  so  holding  Is  the  principal  question  in  the 
case. 

The  record  shows  that  prior  to  June,  1802. 
there  was  no  highway  over  the  plaintiffs' 
lands— nothing  but  a  mere  private  way  used 
by  their  tenant  alone;  that  in  that  month  a 
highway  was  legally  laid  out  over  said  land; 
and  that  all  the  damages  and  benefits  to  the 
plaintiffs'  cause  by  such  layout  were  duly 
assessed  to  the  satisfaction  of  the  plaintiffs. 
It  further  appears  that  some  five  years  after 
the  layout  the  city  first  began  to  work  and 
construct  the  highway  to  the  grade  indi- 
cated in  the  profile  map,  and  completed  the 
work  in  four  or  five  years.  The  statute  (Re- 
vision 1902,  !  2051)  provides  that  "when  tbe 
owner  of  land  adjoining  a  public  hlghvray" 
shall  sustain  special  damages  to  his  property 
"by  reason  of  any  change  in  the  grade  of 
such  highway"  he  shall  be  entitled  to  the 
amount  of  such  special  damages.  This  stat- 
ute clearly  contemplates  the  existence  of  a 
worked  highway  completed  and  in  actual 
use,  or  opened  anu  made  ready  for  use,  and 
not  a  mere  layout  on  paper,  or  a  mere  tract 
of  land  taken  for  a  highway,  but  not  yet 
made  fit  for  public  use.  Furthermore,  the 
statute  contemplates  a  used  or  usable  high- 
way having  an  actual  existing  grade,  to 
which  It  was  constructed,  or  at  which  It  is  ac- 
tually used.  Tbe  words  "any  change  In  the 
grade  of  such  highway"  clearly  imply  an  al- 
ready existing  grade.  It  is  true  that  such 
grade  need  not  be  "a  level  precisely  establish- 
ed by  mathematical  points  and  lines."  It 
may  be  only  "the  surface  of  the  highway  as 
it  in  fact  exists"  (McGar  v.  Bristol,  71  Conn. 
652-656,  42  Atl.  1000);  but  it  must  in  some 
way  have  become  the  existing  grade  of  a 
(vorked  and  used  or  usable  highway.  When 
iand  is  taken  for  highway  purposes,  it  does 
not  become  a  highway,  within  the  meaning 


of  the  statute,  until  It  has  been  made  into 
one  by  working  it  to  some  grade,  and  other- 
wise completing  it  for  travel.  This  may  re- 
quire that  hollows  be  filled  up  and  tliat  hills 
be  cut  down;  bat  this 'is  not  a  change  of 
grade  within  the  meaning  of  tbe  statute.  It 
is  part  of  the  original  working  and  construc- 
tion of  a  new  highwayi  and  damages,  if  any, 
accruing  therefrom,  are  not  recoverable  un- 
der the  statute  here  in  question.  The  plain- 
tiffs allege  that  the  injury  for  which  they 
sought  to  recover  damages  resulted  from 
changing  the  existing  grade  of  an  existing 
highway,  and  the  court  has  found  that  they 
failed  to  prove  that  allegation.  We  think  the 
court  was  Justified  in  so  finding,  and  in  ren- 
dering Judgment  for  the  defendant 

A  single  ruling  upon  evidence  remains  to 
be  considered.  The  plalnUffs  objected  to  the 
admission  in  evidence  of  the  layout  (Exhibit 
2),  substantially  on  the  ground  that  it  did 
not  tend  to  prove  a  layout  "at  any  grade  oth- 
er than  that  of  the  pre-existing  roadway,"  or 
that  any  change  of  such  grade  was  contem- 
plated. The  court  admitted  the  evidence. 
We  think  Exhibit  two,  in  connection  with 
the  other  evidence  In  the  case,  tended  to 
prove  that  the  highway  was,  and  was  in- 
tended to  be,  laid  out  at  the  grade  shown  on 
the  profile  map;  and  that  the  court  did  not 
err  in  admitting  the  exhibit 

There  is  no  error.  The  other  Judges  con- 
curred. 

(7S  aonn.  688) 
DOUGLASS  v.  OALWET. 
(Supreme  Court  of  Errors  of  Connecticut  June 
14,  1904.) 

RKFUCVIN— JUDOICENT  FOR  BBTUBN— ACTION  ON 

BOND— BB-BEPLKVIN— ELECTION    OF 

BEMEDIXS. 

1.  Where  plaintiff  in  two  former  actions  of 
replevin  by  defendant's  receiver  in  bankruptcy 
had  recovered  judgment  for  return  of  the  prop- 
erty In  question,  -with  damages  and  costs,  and, 
after  a  return  of  the  goods  had  been  demanded 
and  refused,  plaintiff  brought  suit  on  the  re- 
plevin bonds,  such  suit  did  not  constitute  an 
election  of  remedies,  precluding  plaintiff  from 
maintaining  an  action  of  replevm  to  recover 
the  goods. 

2.  Where  judgment  in  replevin  was  rendered 
for  the  defendant  for  a  return  of  the  goods,  with 
damages  and  costs',  and  a  demand  for  the  re- 
turn of  the  goods  was  denied,  defendant  had  a 
right  of  action  for  nominal  damages  for  such 
refusal  to  deliver  the  goods,  though  they  were 
subsequently  delivered,  and  the  damages  and 
costs  recovered  were  paid. 

Appeal  from  Superior  Court,  New  Haven 
County ;  Edwin  B.  Oager,  Judge. 

Replevin  by  John  W.  Douglass  against 
John  C.  Galwey.  From  a  Judgment  in  favor 
of  defendant,  plaintiff  appeals.     Reversed. 

Charles  S.  Hamilton,  for  appellant  James 
M.  Sullivan  and  Edward  J.  Maber,  for  appel- 
lee. 

BALDWIN,  J.  The  greater  part  of  the 
goods  in  question  tmder  the  present  writ 
were,  in  two  former  actions  of  replevin  by 
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ooe  Unmack,  a  receWer  In  bai&nipt<7  <ft  the- 
defendant,  adjudged  to  belong,  some  to  tbe 
plalntur,  and  tbe  rest  to  a  copartnership  of 
which  be  was  a  member.  Unmack  t.  Doug- 
lass, 76  Conn.  633,  65  Atl.  12.  Tbe  defend- 
ant, under  a  plea  of  the  general  issue,  of- 
fered in  evidence  the  flies  of  two  pending 
actions,  one  brought  by  the  plaintUI,  and  tbe 
other  by  said  copartnership,  on  the  replevin 
bonds  given  in  tbe  former  cases.  In  each  it 
was  alleged,  that  a  return  of  tbe  goods,  and 
payment  of  tbe  damages  and  costs  given  by 
the  judgments,  had  been  demanded  and  re- 
fused. One  of  the  judgments  was  for  a  re- 
turn and  $975  damages  and  $33.48  costs. 
Tbe  otber  was  for  $655  damages  and  $35.23 
costs.  The  files  so  offered  showed  that  at- 
tachments of  property  of  the  bondsmen  had 
been  made  on  June  10,  1903,  but  that  no  per- 
sonal service  was  made  upon  them  until 
July  nth.  The  present-  action  was  brought 
between  Jane  10th  and  July  17tb.  These 
flies  were  received  in  evidence  against  the 
objection  of  the  plaintifF,  and  the  court  ruled 
that  they  established  an  election  by  him  to 
resort  to  the  bonds.  Instead  of  tbe  proi)erty, 
and  barred  the  present  suit. 

When  one  who  lias  two  distinct  causes  of 
action  arising  out  of  the  same  transaction 
puts  one  in  suit,  be  Is  not  debarred  from 
afterwards  suing  on  the  other,  unless  the 
remedy  flrst  sought  is  inconsistent  with  that 
subsequently  pursued.  Tbe  Judgments  in  the 
Unmack  suits  established,  as  between  tbe  par- 
ties to  tbem,  that  the  plaintiff,  either  indi- 
vidually or  as  a  copartner,  bad  title  to  all  the 
goods  which  he  has  now  replevied  from  the 
defendant.  They  also  created  an  obliga- 
tion on  tbe  part  of  Unmack  to  return  them 
with  other  gooods,  and  to  pay  nearly  |1,700 
in  damages  and  costal  The  damages  were 
for  the  detention  of  the  goods.  The  obligees 
in  the  replevin  bonds  had  a  right  tx>th  to 
their  goods  and  to  the  damages.  When  they 
demanded  both,  and  both  were  refused,  their 
right  of  action  on  the  bonds  became  absolute. 
It  oould  not  have  been  defeated  by  a  subse- 
quent payment  of  the  damages  and  costs. 
That  would  have  worked  no  change  of  title 
■s  to  the  goods.  It  could  not  have  been  de- 
feated by  a  subsequent  tender  of  the  goods 
without  payment  of  the  damages  and  costs. 
Had  both  a  return  of  the  goods  and  a  pay- 
ment of  the  damages  and  costs  been  made^ 
there  would  still  have  been  a  right  of  action 
fi>r  nominal  damages  on  tbe  original  refusal. 
Bradley  t.  Reynolds,  61  Conn.  271,  282,  23 
▲tL  92&  No  more  could  tbe  plaintifTs  right 
of  action  be  affected  by  a  subsequent  re- 
caption of  the  goods,  whether  effected  with  or 
without  the  help  of  a  new  suit.  That  would 
simply  go  in  reduction  of  damages.  If,  tbere- 
(Me,  it  be  assumed,  for  tbe  purposes  of  the 
case,  as  claimed  by  tbe  defendants,  that  the 
actions  on  the  bonds  were  brought  before  the 
case  at  bar,  this  could  constitute  no  bar  to 
its  maintenance.  The  observation  made  in 
Walko  T.  Walko,  64  Conn.  74,  77.  29  AU.  243, 


«n  which  tbe  plaintiff  relies,  to  the  effect 
that  tbe  security  furnished  by  a  replevin 
bond  virtually  takes  the  places  of  the  goods 
replevied,  refers  only  to  the  office  of  the  bond 
pending  the  replevin  suit 

The  flies  received  in  evidence  should  have 
been  excluded.  They  were  totally  irrelevant 
to  the  issue. 

There  is  error,  and  a  new  trial  ia. ordered. 
The  otber  Judges  concurred. 


MURRAT  V.  HULBEET  et  ux. 

(Supreme  Court  of  Errors  of  Connecticut  June 

14,  1904.) 

ANIMALS— VICIOUS  DOGS— INJURIES  TO  PEBSONS 
— nAVAOES— EXCESSIVEMBB8. 

1.  Plaintiff,  a  lad  14  years  of  age,  was  bit- 
ten on  the  siiin  and  calf  of  his  leg  by  defend- 
ants' dog,  causing  severe  pain  and  laceration 
of  tbe  flesh.  Tbe  wound  was  cauterized  by  a 
physician,  and  plaintiff  walked  lame  on  tbe 
leg  for  several  days ;  and,  though  the  physician 
testified  that  there  was  no  danger  of  hydro- 
phobia, plaintiff's  nervous  system  was  affected 
by  reason  tliereof.  Held,  that  a  verdict  in  favor 
of  plaintiff  for  $450  was  not  so  excessive  as  to 
require  reversal  on  appeal. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
fleld  County;  John  H.  light  Judge. 

Action  by  Arthur  T.  Murray  against  B.  J. 
Hulbert  and  wife.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendants  appeal.    AfQrmed. 

Defendants  were  the  owners  of  a  large 
collie  dog,  which  attacked  and  bit  plaintiff, 
a  lad  14  years  of  age,  on  the  shin  and  calf  of 
his  right  leg,  causing  him  great  pain,  while 
plaintiff  was  lawfully  on  defendants'  prem- 
ises. Plaintiff  was  rendered  very  n^voua 
by  his  experience,  and  bis  physician  testi- 
fied that  the  canine  teeth  had  penetrated  into 
the  flesh,  leaving  outside  wounds.  The  physi- 
cian cauterized  the  wounds,  and  plaintiff 
walked  lame  for  several  days.  There  were 
no  symptoms  of  hydrophobia,  however,  and 
the  physician  testified  that  he  believed  there 
was  no  danger  thereof. 

Leo  Davis,  for  appellants.  James  T.  Hub- 
bell,  for  appellee. 

TORRANCE,  O.  J.  The  defendants  are 
husband  and  wife^  and  tbe  complaint  is  in 
two  counts.  In  tbe  flrst  It  is  alleged  that 
they  were  owners,  and  la  the  second  tliat 
they  were  tbe  keepers,  of  the  dog  alleged  to 
have  injured  tbe  plaintiff.  The  answer  was, 
in  effect,  a  denial  of  the  allegations  of  the 
complaint  The  verdict  was  against  both  de- 
fendants upon  the  second  count  for  the  sum 
of  $450.  They  moved  to  iiave  the  verdict 
set  aside  upon  two  grounds:  "(1)  That  the 
amount  wos  excessive;  (2)  that  the  verdict 
is  contrary  to  tbe  evidence  In  said  case." 
The  court  denied  the  motion.  The  defend- 
ants say  the  court  erred  in  so  doing,  because 
the  verdict  was  excessive  and  contrary  to 
tbe  evidence.  This  is  really  the  one  claim 
made  in  the  four  reasons  of  appeal,  and  it 
is  tbe  only  claim  made  in  the  case. 
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If  the  Terfllct,  wttbin  the  rules  laid  down 
for  determining  a  matter  of' tliat  kind,  waa 
neither  contrary  to  tbe  weigtit  of  tbe  evi- 
dence, nor  ezcesslTe  in  amoimt,  ttie  trial 
court  did  not  err  in  denying  the  motion. 
The  entire  evidence  in  the  case  appears  up- 
on the  record.  Tbe  principles  to  be  applied 
in  a  case  like  tbe  present  are  clearly  stated 
in  many  of  our  own  cases,  among  which  are 
the  following:  Ives  v.  Bartholomew,  9  Conn. 
309-SlS;  Clark  v.  Whitaker,  10  Conn.  319- 
330,  48  Am.  Dec.  160;  Waters  v.  Bristol,  26 
Conn.  39&-105:  .Tohnson  v.  Norton,  64  Conn. 
134,  135,  29  Atl.  242;  Brooks'  Appeal,  68 
Conn.  294-296,  36  Atl.  47. 

The  main  claims  of  the  defendants  seem 
to  be  (1)  that  the  evidence  did  not  warrant 
the  Jury  in  finding  as  they  did  that  both,  de- 
fendants were  keepers  of  the  dog;  (2)  nor  in 
fixing  the  compensatory  damages  at  the 
amount  named  in  the  verdict.  We  should 
have  been  better  satisfied  with  the  verdict, 
had  it  been  against  tlie  husband  alone,  as 
keeper  of  the  dog,  and  for  a  smaller  amount 
of  damage^;  but,  applying  to  the  case  the 
principles  applicable  in  such  cases,  we  cannot 
say  that  the  damages  were  excessive,  or  that 
tbe  verdict  in  other  respects  was  contrary 
to  tbe  weight  of  the  evidence. 

There  is  no  error,  and  a  new  trial  la  de- 
nied.   The  other  Judges  concurred. 


m  Ooaa.  (M) 

NEW  BNOIiAND  MBR0HANDI8B  CO.  T. 
MINER. 

(Sopreme  Court  of  Errors  of  Connecticut  June 
14,1901.) 

AFFEAIr-CTAIIf   ROT  UADX   BELOW. 

l.The  claim  that  the  court  erred  in  not  ac- 
cepting as  admitted,  so  far  aa  concerns  the 
second  count,  paragraphs  of  the  first  count  in- 
corporated by  reference  into  the  second  count- 
no  answer  having  been  made  to  the  paragraph 
of  the  second  count  incorporating  them — will, 
in  accordance  with  Qen.  St  8  S02,  not  be  con- 
sidered on  appeal ;  not  having  been  made  on 
the  trial,  or  contained  in  the  reasons  of  ai>- 
peal. 

Apiteal  from  Superior  Court,  New  Haven 
County;  William  T.  Elmer,  Judge. 

Action  for  damages  by  the  New  England 
Merchandise  Company  against  Frederick  W. 
Miner.  From  a  Judgment  for  defendant  on 
facts  found  by  tbe  court,  plaintifl  appeals. 
Affirmed. 

The  complaint  contains  two  counts.  The 
first  charges  that  tbe  defendant,  as  the  for- 
mer treasurer  of  the  plalntlft  corporation,  un- 
lawfully took  and  converted  to  his  own  use 
tbe  moneys  of  the  coiporatlon;  the  second, 
that,  having  made  such  unlawful  conversion, 
he,  In  order  to  conceal  the  same,  willfully 
and  maliciously  made  untruthful  and  im- 
proper entries  in  tbe  cashbook  of  the  cor- 
poration. Damages  are  claimed  not  only  for 
tbe  amonnt  converted,  but  for  spcial  dam- 
age irsulting  from  the  improper  bookkeep- 


ing! The  court  found  that  "It  dkl  not 'a> 
pear  that  the  defendant  had  ever  taken  any 
cash  or  funds  for  which  he  had  not  made 
the  proper  entries,  oi*  that  he  had  ever  ap- 
propriated to  Ills  own  use  in  any  manner  any 
cash  or  property  of  tbe  plalntifr  company," 
and  that  it  did  not  appear  that  he  had  ever 
intentionally  ma-de  any  erroneous  entries  in 
the  company's  books,  and  rendered  Judg- 
ment for  the  defendant. 

Maxwell  Slade^  for  appellant  Leonard  M. 
Daggett  and  John  O.  Tllson,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts). 
The  appeal  fails  to  assign  any  error  of  law. 
Five  reasons  of  appeal  are  stated.  Tbe  first 
is  general,  and  therefore  not  entitled  to  con- 
sideration. Gen.  St  t  802.  Tbe  remainder 
complain  because  the  court,  upon  the  sub- 
ordinate facts  found,  refused  to  find  an  ap- 
propriation of  funds  and  Intentionally  false 
bookkeeping.  The  situation  admits  of  no 
possible  error  of  law.  The  conclusions  reach- 
ed by  the  court  are  conclusions  of  fact,  in- 
volving no  possible  misconception  or  mis- 
application of  principles  of  law. 

The  second  and  third  paragraphs  of  the 
first  count  were,  by  reference,  Incorporated 
into  tbe  second  count  The  defendant  de- 
nied these  paragraphs  in  his  answer  to  the 
former  count,  but  made  no  answer  to  the  par- 
agraph of  the  latter  count  which  incorporat- 
ed them.  In  Its  brief  the  plaintiff  claims 
that  the  court  erred  In  not  accepting  as  ad- 
mitted the  allegations  of  these  paragraphs, 
in  so  far  as  they  formed  a  part  of  the  second 
count,  and  in  finding  the  facts  to  be  other- 
wise. This  claim  was  not  made  Upon  tbe 
trial.  Neither  is  it  contained  in  the  reasons 
of  appeal.  It  need  not  therefore,  be  regard- 
ed. Gen.  St  t  802.  As  tbe  claim  is  one 
whidi,  if  well  and  seasonably  made,  could 
have  been  met  by  a  simple  amendment,  and 
the  fault  whether  of  inadvertence  or  mis- 
understanding, remedied,  the  situation  la  one 
which  can  reasonably  permit  no  relaxation 
from  the  strict  enforcement  of  the  rule.  We 
ought,  perhaps,  however,  to  say  that  what- 
ever eflect  we  might,  in  a  proper  case,  be 
disposed  to  give  to  pleadings  In  that  form, ' 
good  pleading  requires  that  tbe  defenses  to 
each  count  be  complete  in  themselves,  and 
indicate  what  stands  admitted  or  denied 
without  reference  elsewhere.  Simplicity  and 
directness  can  thus  be  best  obtained. 

There  is  no  error.  The  other  Judges  con- 
curred. 


<n  Oenn.  680) 

GOODALB  T.  ROHAN. 

(Supreme  Court  of  Errors  of  Oonneetlcnt  June 
14,  1904.) 

PLKADtNO  —  TRIAt  —  AKENDMERT  —  DI80BK- 

TION— eEPABA.TE   COUNTS — OENSBAL  VBB- 

DICT— OBJECTIONS— WAIVES. 

1.  Where,  in  an  action  on  a  note,  defendant 
pleaded  that  it  w:ia  accommodation  paper,  for 
which  no  oonsldcrat.'jn  had  been  received,  and 
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OD  the  trial  aaked  leave  to  amciiid  his  answer 
■o  as  to  plead  payment,  but  did  not  state  to  the 
court  that  he  desired  to  proye  other  payments 
than  that  indorsed  on  the  note  and  others  cred- 
ited in  the  bill  of  particulars,  the  denial  of 
his  application  to  ametnd  was  not  aa  abuse  of 
the  trial  court's  discretion. 

2.  Where  plaintiff  brought  suit  in  two  counts 
m  a  note  and  on  an  account,  and  defendant  did 
not  request  an  instruction  for  a  separate  verdict 
on  eadi  count,  he  thereby  waived  his  objection 
to  a  general  verdict. 

Appeal  from  Gtty  Court  of  New  Haren; 
Richard  H.  Tyner,  Judge. 

Acdon  between  Enocb  L.  Goodale  and  John 
Boban.  From  a  judgment  In  favor  of  plaln- 
tiff,  defendant  appeals.    Affirmed. 

Edward  J.  Maher  and  Cbarles  G.  Spreyer, 
for  appellant  Cbarles  S.  Hamilton,  for  ap- 
pellee. 

HALL,  J.  The  complaint  in  this  action 
CMitalns  two  counts.  The  first  count  Is  upon 
a  inromiseory  note  of  the  defendant  for  (100, 
dated  August  20,  18»7,  and  payable  to  the 
order  of  the  plaintiff  three  months  from  date. 
The  second  count  consists  of  the  common 
counts.  The  bill  of  particulars  under  the  sec- 
ond count  contains  charges  against  the  de- 
fendant for  work  and  labor  and  cash,  on  dif- 
ferent dates  from  1896  to  1901,  amounting  to 
1160,  and  also  items  of  credit  on  different 
dates  from  March,  1897,  to  April,  1900, 
amounting  to  $102.25.  The  only  answer  to 
the  first  count  is  that  the  note  therein  de- 
scribed was  an  accommodation  note,  given 
without  any  consideration.  The  answer  to 
the  second  count  is  a  general  denial  and  a 
second  defense  of  payment  The  reply  de- 
nies the  answer  to  the  first  count  and  the  an- 
swer of  payment  made  to  the  second  count 
It  appeared  at  the  trial  that  there  was  an 
Indorsement  of  a  payment  of  $25  upon  the 
back  of  the  note  described  in  the  first  count 
After  the  plaintlS  had  Introduced  his  evi- 
dence in  support  of  the  allegations  of  both 
counts,  and  had  rested  his  case,  the  defend- 
ant moved  to  amend  his  pleadings  by  substi- 
tuting an  answer  of  payment  for  his  answer 
to  the  first  count  Upon  objection  by  the 
plaintiff,  the  court  "seeing  no  sufficient 
grounds  for  allowing  said  motion,  denied  the 
same."  The  jury,  by  their  verdict  found  "the 
issnes  for  the  plaintiff,"  and  that  tbe  plaintiff 
thoold  therefore  recover  of  the  defendant 
$106  damages.  The  judgment  upon  the  ver- 
dict was  "that  the  plaintiff  recover  of  the 
defendant  tbe  siun  of  |106  damages,  and  bis 
costs,  taxed  at  — — ." 

In  his  reasons  of  appeal  to  this  court  the 
defendant  claims,  among  other  things,  tliat 
tbe  court  erred  in  refusing  to  permit  him  to 
amend  his  answer  by  pleading  paym^t  to 
the  first  count,  and  in  not  rendering  judgment 
in  his  favor  ujion  the  second  count' of  the 
ecMDplalnt  The  defendant  was  not  entitled, 
as  a  nutter  of  absolute  right,  to  amend  his 
answer  during  the  trial  of  the  case.  The  al- 
lowance of  the  amendment  at  that  time  was 


a  matter  resting  In  the  reasonable  discretion 
of  the  trial  court  Gulliver"  v.  Fowler,  64 
Conn.  566,  565,  30  Atl.  852.  The  record  falls 
to  show  that  that  court  exercised  such  dis- 
cretion improperly.  If  the  jury  found  all  the 
charges  upon  the  bill  of  particulars  proved,  it 
is  evident  from  tbe  amount  of  the  verdict 
that  the  defendant  received  the  benefit,  not 
only  of  the  payment  of  $25  indoraed  upon  tbe 
note,  but  also  of  the  full  amount  of  all  the 
payments  credited  upon  the  bill  of  ]>articu- 
lars,  excepting  the  excess  of  $2.25  of  tbe 
credits  above  the  charges.  If  the  reason  of 
the  defendant's  motion  to  amend  bis  answer 
was  that  be  intended  to  prove  other  myments 
than  tbe  one  Indorsed  upon  tbe  note  and 
those  credited  upon  tbe  bill  of  particulars,  or 
to  show  that  all  or  some  of  the  charges  on 
tbe  bill  of  particulars  should  not  be  allowed 
by  the  jury,  and  that,  therefore,  some  of.  tbe 
credits  upon  the  bill  of  particulars  should  be 
applied  in  payment  or  part  payment,  of  the 
note,  be  should  have  so  stated  to  the  court. 
From  the  record  before  us  It  does  not  appear 
that  the  trial  court  erred  in  holding  that  no 
sufficient  reason  was  shown  for  allowing  the 
amendment 

The  judgment  of  the  court  rightly  followed 
the  verdict  It  could  not  properly  have  been 
in  favor  of  the  defendant  upon  the  second 
count  upon  tbe  verdict  as  rendered.  As  the 
only  defense  to  the  first  count— that  the  note 
was  without  oonslderadon— appears  to  have 
been  abandoned  at  the  trial,  and  as  the 
amount  of  the  credits  exceeded  tbe  amount 
of  tbe  charges  in  the  bill  of  particulars  under 
tbe  second  count,  it  Is  very  probable  that  tbe 
sum  named  in  the  verdict  r^resents  only 
the  amoimt  due  upon  the  note  after  deduct- 
ing the  $25  payment  indorsed  upon  it  But 
we  cannot  say  that  any  injustice  has  been 
done  the  defendant  becanse  a  verdict  was  not 
rendered  in  bis  favor  upon  the  second  count. 
If  the  defendant  had  requested  tiie  court  to 
Instruct  the  jury  to  bring  In  separate  verdicts 
upon  the  two  counts,  claimed  to  be  for  dis- 
tinct and  independent  causes  o{  action,  it 
wonld  have  been  the  duty  of  the  court  to 
comply  with  guc)i  request  By  falling  to 
make  such  request,  the  defendant  has  waived 
all  objection  to  the  general  verdict  rendered. 
Morris  v.  Bridgeport  Hydraulic  Co.,  47  Conn. 
279-291;  Johnson  v.  Higglns,  53  Conn.  236- 
240,  1  Atl.  616;  State  v.  Basserman,  64  Oonn. 
8S-88,  6  Ad.  186. 

There  is  no  error.  Tbe  other  Judges  con- 
curred. 


(7S  Conn.  689) 
ROHLOFP  vi  FAIR  HAVEN  &  W.  R.  CO. 
(Supreme  Oonrt  of  Errors  of  Connecticut  June 
14,  1904.) 

BTBEET  KA.II.BOA0S— IRJTIBT  TO  CHILD  ON  TBACK 
—  OONTMBUTOBT  NBOI.IGENCE  —  DEOKEE  OF 
CABE    TOWABD    INFANTS— FINDINGS— BEVIEW. 

1.  A  child  about  eight  years  of  age  may  be 
guilty  of  contributory  negligence  precluding  a 
recovery  for  injuries  receivea. 
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2.  Where,  in  an  action  againat  a  street  rail- 
way company  for  mnning  over  a  child  about 
eight  years  old,  defendant  proved  that  the  child 
was  ffuilty  of  contributory  negligence  in  run- 
nine  in  front  of  an  approaching;  car,  plaintiff, 
in  tne  absence  of  proof  that  the  injury  was  wan- 
tonly inflicted,  could  not  recover  substantial 
(lamages. 

3.  The  defense  of  contributory  negligence  on 
the  part  of  a  child  about  eight  years  of  age  is 
not  established  by  proof,  that  Uie  child  failed 
to  act  with  the  prudence  required  of  an  adult 
under  the  circumstances,  but  it  must  be  shown 
that  he  failed  to  exercise  the  care  reasonably 
to  l>e  expected  of  children  of  similar  age  and 
experience  under  the  circumstances. 

4.  Findings  on  questions  of  fact  are  not  re- 
viewable on  appeal. 

5.  The  same  degree  of  care  is  required  toward 
infants  as  toward  adults,  but  the  conduct  which 
comes  up  to  that  degree  of  care  when  exercised 
toward  adults  may  fall  short  of  it  when  exercis- 
ed toward  infants  under  the  same  circumstan- 
ces. 

Appeal  from  Superior  Court,  New  Haven 
County;  John  M.  Thayer,  Judge. 

Action  by  Victor  Rohloft,  administrator  of 
George  B.  Rohloft,  deceased,  against  the  Fair 
Haven  &  Westvllle  Railroad  Company.  From 
a  Judgment  for  nominal  damages,  plaintiff 
appeals.    Affirmed. 

David  E.  Fitzgerald  and  Walter  J.  Walsh, 
for  appellant  George  D.  Watrous,  Harry  G. 
Day,  and  Henry  H.  Townshend,  for  appel- 
lee. 


HALL,  J.  The  following  are,  in  substance, 
the  facta  found  by  the  trial  court:  On  the 
29th  of  September,  1902,  the  plalnttfTs  in- 
testate, George  Rohloff,  who  was  about  S^^ 
years  of  age,  was  going  westerly  on  the  north- 
erly sidewalk  of  Chapel  street.  In  New  Ha- 
ven, on  his  way  to  school.  In  company  with 
his  two  sisters — one  (Henrietta)  older  and  the 
other  younger  than  be — and  several  other 
children.  When  they  were  about  150  feet 
from  OUve  street,  toward  which  they  were 
going,  Henrietta  ran  diagonally  across  Chap- 
el toward  Olive  street  to  meet  another  girl 
on  the  south  side  of  Chapel  street,  and,  as 
she  reach^  that  sidewalk,  called  to  her 
brother  George  to  follow  her.  He  at  once 
ran  Into  the  street  from  behind  a  tree  near 
'the  corb,  and  started  to  cross  the  street,  run- 
ning a  little  westerly  from  the  direct  line 
across,  and  running  in  front  of  the  defend- 
ant's street  car,  which  was  going  westerly  on 
Chapel  street  As  the  boy  reached  the  north 
rail  of  defendant's  northerly  track,  which 
north  rail  was  13  feet  south  from  the  north 
curb  of  Chapel  street,  he  was  struck  by  the 
car,  "and  thrown  to  the  gronnd  Just  north  of 
said  rail,  so  that  the  end  of  the  brake  beam, 
axle,  or  fender  rolled  him  over,  and  dragged 
bim  a  few  feet,  causing  Injuries  from  which 
be  died  a  few  days  after."  Chapel  street 
at  the  place  of  the  accident  Is  about  35  feet 
wide.  When  the  plalntifTs  Intestate  started 
to  cross  the  street  the  car  was  25  or  30  feet 
easterly  of  the  point  where  be  was  struck, 

f  8.  8e«  Nasllg«Qce,  voL  37,  Cent  Dig.  i  128. 


and  was  moving  at  a  lawful  rate  of  speed,  of 
about  8  or  10  miles  an  hour.  There  was  no 
cross-walk  at  the  place  of  the  accident  The 
motorman  managing  the  car  was  inexpe- 
rienced, having  been  first  employed  by  the 
defendant  about  three  months  before  the  ac- 
cident and  at  the  time  of  the  accident  was 
serving  In  the  place  of  a  regnilar  motorman 
on  this  route.  When  he  saw  the  group  of 
children,  he  threw  off  the  power,  so  as  to 
have  the  car  under  better  control,  but  did  not 
apply  the  brakes,  nor  drop  the  fender,  nor 
sound  the  gong.  He  did  not  see  Henrietta  as 
she  ran  across  the  street  nof  did  he  know 
of  George's  Intention  to  cross  the  street  un- 
til he  saw  him  in  the  street  near  the  front  of 
the  car.  There  was  nothing  along  the  curb 
line,  excepting  the  tree,  to  prevent  him 
from  seeing  the  children  two  or  three  hun- 
dred feet  ahead  of  him,  nor  any  person  or 
vehicle  in  the  street  to  prevent  him  from  see- 
ing the  plaintiff's  intestate,  or  to  prevent  the 
latter  from  seeing  and  hearing  the  approach- 
ing car.  In  the  language  of  the  finding, 
"when  be  saw  the  boy  spring  into  the  street 
in  front  of  the  car,  he  (the  motorman)  did 
what  was  proper  to  do,  and  all  that  could 
be  done,  before  the  boy  waa  struck  and  In- 
jured, to  avoid  the  accident"  "After  the  mo- 
torman observed  the  boy  in  the  street  there 
was  not  time  to  reverse  the  power  and  drop 
the  fender  before  the  boy  was  struck."  The 
trial  court  finds  that  the  car  was  equipped 
with  a  proper  fender;  that  its  appliances 
were  In  good  working  order ;  that  the  acci- 
dent was  not  due  to  the  failure  to  drop  the 
fender;  that  the  motorman  "was  not  neg- 
ligent in  failing  to  further  check  the  car, 
or  in  failing  to  ring  his  gong,  or  to  drop  the 
tender  before  the  accident" ;  and  that  the  In- 
juries to  the  plaintiff's  intestate  were  caused 
by  his  own  negligence,  and  not  by  the  neg- 
ligence of  the  defendant 

The  record  presents  no  questions  of  evi- 
dence. Unless,  therefore,  the  trial  conrt  in 
so  determining  the  questions  of  the  defend- 
ant's negligence,  and  the  contributory  neg- 
ligence of  plaintifTs  intestate,  has  fniled  to 
apply  to  the  conduct  of  one  of  them  the  prop- 
er legal  test  or  unless  the  conclusions  of  tbe 
trial  court  upon  these  subjects  are  incon- 
sistent, in  law  or  reason,  with  some  of  the 
subordinate  facts  found,  the  decision  of  that 
court  upon  the  questions  of  negligence  Is 
final. 

The  allegations  in  the  complaint  of  care 
upon  the  part  of  the  plaintUTs  intestate,  and 
of  negligence  upon  the  part  of  the  defendant 
which  the  latter  assumed  the  bnrden  of  dis- 
proving upon  the  hearing  in  damages,  are 
that  the  plaintiff's  intestate  was  in  the  ex- 
ercise of  due  care;  that  the  defendant's  car 
was  not  provided  with  a  proper  fender,  and 
was  moving  at  an  unlawful  and  unreason- 
able rate  of  speed;  that  the  motorman  was 
careless.  In  not  seeing  the  child,  George  Rob- 
loff,  as  he  was  crossing  the  street  In  not 
ringing  the  gong.  In  not  dropping  the  fender. 
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tn  not  haTlng  the  car  under  proper  control, 
itnd  In  not  stopping  it  in  time  to  prerent  ttae 
accident. 

The  claim  made  by  the  plaintiff  at  the 
trial  that  a  child  of  the  age  of  the  piaintiirt 
intestate  was,  as  a  matter  of  law,  incapable 
of  contributory  negligence,  was  properly  over- 
roled  by  the  trial  court  In  Daley  v.  Nor- 
wich A  W.  R.  Co.,  26  Conn.  591,  S97,  68  Am. 
Dec.  413,  In  which  the  question  whether  a 
child  less  than  3  years  old,  who  was  injured 
while  on  the  defendant's  railroad  trade,  was 
guilty  of  contributory  negligence,  was  sub-' 
mitted  to  the  jury,  this  court  said:  "It 
might  almost  have  been  assumed,  as  matter' 
of  law,  that  the  plaintiff  was  guilty  of  no 
neglect  or  culpability  whatever."  In  Bren- 
nan  v.  Fair  Haren  &  W.  K.  Co.,  4B  Conn. 
284,  290,  29  Am.  Rep.  679,  it  was  held  that 
the  trial  court  properly  found  a  boy  10  years 
of  age  not  guilty  Of  contributory  negligence, 
who  in  getting  off  a  car  used  such  care, 
caution,  and  prudence  as  could  be  expected 
from  a  person  of  Iiis  age,  although  the  same 
conduct  might  liave  been  negligence  in  an 
older  person.  In  Birge  v.  Gardner,  19  Conn. 
GOT,  50  Am.  Dec.  261,  where  a  child  between 
6  and  7  years  old  was  injured  by  tlie  fall 
of  a  gate,  ttie  question  of  contributory  negli- 
gence was  submitted  to  the  Jury  in  the  trial 
court  This  court  said  "that  while  it  might 
perhaps,  have  been  going  too  far  for  the 
court  to  have  said,  as  a  matter  of  law,  that 
a  child  of  that  age  could  not  be  so  blamewor- 
thy as  to  excuse  the  defendant  the  court 
would  not  say  that  such  cases  might  not  be 
imagined  or  might  not  sometimes  occur." 
In  Nolan  v.  New  York,  N.  H.  &  H.  R.  Co., 
53  Conn.  461,  478,  4  Atl.  106,  it  was  said  that 
it  was  a  mistake  if  the  trial  court  decided,  as 
a  legal  question,  that  a  plaintiff  7  years  of 
age  was  not  guilty  of  contributory  negligence 
in  attempting  to  cross  the  defendant's  rail- 
road track.  In  Hayden  r.  fihnithville  Mfg. 
Co.,  29  Conn.  548,  559,  the  plaintiff,  wlx>  was 
10  years  of  age,  was  injured  by  the  ma- 
cbin«7  of  a  mill  in  which  he  was  an  oper- 
ative. It  was  held  that,  if  the  -question 
wlietber  be  was  mature  enough  to  appreciate 
tlie  hazards  of  liis  employment  was  Im- 
portant it  was  a  question  of  fact  for  the 
Jury.  Although  in  the  case  at  bar  the  child 
injured  was  but  8%  years  old,  the  plaintiff, 
in  the  absence  of  any  allegation  or  proof  that 
the  injury  was  produced  by  any  wanton  or 
Intentional  act  of  the  defendant  was  not 
entitled  to  recover  substantial  damages,  ii^ 
upon  the  hearing  in  damages,  the  defendant 
proved  that  the  failure  of  the  child,  George, 
to  exercise  reasonable  care,  under  all  the 
circumstances,  essentially  contributed  to 
cause  his  injury. 

The  fact  that  the  carelessness  of  the  plaln- 
tUTs  intestate  which  so  contributed  to  cause 
the  accident  was  that  of  a  child  S>/i  years  of 
age  did  not  as  matter  of  law,  deprive  the 
railroad  company  of  the  defense  of  contribu- 
tory negligence.    But  that  defense  was  not 


established  by  bare  proof  that  the  child, 
George,  failed  to  act  with  that  prudence  an6' 
foresight  which  would  have  been  required  of 
an  adult  under  similar  circumstances.  'X'he 
term  "ordinary  or  reasonable  care,"  applied 
to  the  conduct  of  a  child  of  the  age  of  the 
plaintiff's  intestate,  means  such  care  as  may 
reasonably  be  expected  of  children  of  similar 
age,  judgment,  and  experience  under  similar 
circumstances.  Cases  above  cited,  and  Stdiix 
City,  etc.,  R.  Co.  v.  Stout  17  Wall.  667,  21 
L.  Ed.  746;  Lynch  y.  Smith,  104  Mass.  52,-6 
Am.  Rep.  188;.  Plumley  t.  Blrge,  124  Mass. 
57,  26  Am.  Rep.  645;  Hayes  v.  Norcross,  162 
Mass.  546,  39  N.  E.  282;  Morey  v.  Gloucester 
St  Ry.  Co.,  171  Mass.  161,  60  N.  E.  530. 
That  the  trial  court  applied  this  test  to  the 
conduct  of  the  child,  George,  and  that  it 
reached  a  correct  conclusion  upon  the  ques- 
tion of  contributory  negligence,  as  one  factr 
we  have  no  occasion  to  question  from  the, 
finding  before  us. 

The  conclusion  thus  properly  reached  by 
the  court,  that  the  injuries  were  caused  by 
the  negUgence  of  the  child,  George  RobloS, 
is  decisive  of  the  case,  since  K  forbids  a  re- 
covery of  more  than  nominal  damages,  even 
if  the  record  shows  that  the  defendant  was 
also  negligent  But  we  discover  no  error  in 
the  rulings  and  conclusions  of  the  court  upon 
the  question  of  defendant's  negligence.  The 
question  of  the  rate  of  speed  of  the  car; 
whether  it  was  equipped  with  a  proper  fen- 
der; what  the  motorman  should  have  done  in 
order  to  have  his  car  under  control  after  be 
saw  the  children  on  the  street  and  what  be 
ought  to  have  anticipated  that  the  children 
might  do;  whether,  after  seeing  the  boy  in 
the  street,  and  before  he  was  struck,  he 
could  have  reversed  the  power  and  dropped 
the  fender;  and  whether  during  that  time  be 
did  all  that  could  have  been  done  to  avert 
the  accident — were  wholly  questions  of  fact 
the  decision  of  the  trial  court  upon  which  we 
cannot  review  upon  this  appeal.  The  ques- 
tion of  defendant's  negligence  was  one  of 
reasonable  care  and  diligence  upon  the  part 
of  the  motorman  under  all  the  drcumstances. 
The  law  lays  down  no  such  fixed  and  definite 
rule  as  to  the  acts  required  to  be  performed 
by  a  motorman  in  the  management  of  an 
electric  car  under  such  circumstances  as  will 
warrant  us  in  saying,  as  a  matter  of  law, 
that  the  motorman' s  conduct  was  not  reason- 
able In  the  present  case. 

There  was  no  allegation  in  the  complaint 
that  the  defendant  failed  to  employ  a  compe- 
tent motorman,  nor  does  it  appear  that  the 
Inexperience  of  the  motorman  in  any  way 
contributed  to  cause  the  accident. 

TTpon  the  trial  of  the  case  the  plaintiff 
made,  among  others,  this  claim  of  law: 
"When  a  duty  exists,  the  degree  of  care  re- 
quired by  law  toward  Infants  is  greater  than 
that  required  toward  adults."  This  language 
does  not  correctly  state  the  law  as  neld  in 
Nolan  T.  New  York,  N.  H.  &  H.  R.  Co.,  53 
Conn.  461,  474,  4  Atl.  106, 110,  cited  by  plain- 
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tiff  In  support  6t  this  claim.  In  regard  to 
tbf  claim  tbe  trial  conrt  correctly  mled  "that 
ttie  same  degree  of  care  is  required  toward 
Infants  as  toward  adults,  but  tliat  conduct 
which  comes  up  to  that  degree  of  care  when 
exercised  toward  adults  may  fall  short  of  it 
when  exercised  toward  Infants  under  the 
same  circumstances." 

There  is  no  error.  The  other  Judges  con- 
corred. 

(77  Conn.  IB) 

Appeal  of  SULKeSLBT  et  aL 

(Supreme  Conrt  of  Errors  of  Connecticut  June 
14,1904.) 

TAXATION— COBPOBATE     SHAKES— AS8ES8MKNX— 

ItABKET  VAI.nS— CAPrrAI.  IHVaSTED 

IN    SEAL  ESTATE. 

1.  Under  Gen.  St.  1888,  t  3836,  as  amended 
by  Pub.  Acts  1889,  p.  36,  c.  63,  providing  that 
shares  of  capital  stock  snail  be  set  in  the  list 
returned  bv  tbe  owner  for  aaseBsment  at  their 
market  value,  but  that  so  much  of  the  capital 
of  any  such  company  as  may  be  invested  in  real 
estate  on  whidi  it  is  assessed  shall  be  deducted 
from  the  market  value  of  its  stock,  the  word 
"capital"  describes  tbe  surplus  over  the  com- 
pany's liabilities  representing  tbe  fund  in  which 
the  shareholder  is  equitably  Interested,  and  to 
which  he  would  look  for  his  final  dividend,  were 
tilte  company  to  be  wound  up ;  and  hence  money 
invested  in  land,  and  held  by  a  life  insurance 
company  as  a  reserve  fond  to  cover  Its  liabili- 
ties on  policies,  is  not  capital  invested  in  land, 
80  as  to  require  the  deduction  of  tbe  value  of 
the  land  from  tbe -market  value  of  the  com- 
pany's stock. 

2.  The  burden  of  proving  that  land  owned  by 
a  company  represents  an  investment  of  Its  cap- 
ital, within  the  meaning  of  the  section,  is  on 
the  stockholders. 

Appeal  from  Superior  Court,  Hartford 
County;   Milton  A.  Shumway,  Judge. 

Application  to  the  board  of  relief  of  the 
dty  of  Hartford  for  the  reduction  of  an 
assessment  of  the  shares  of  capital  stock  of 
the  MtaA  Life  Insurance  Company.  From 
the  action  of  the  board  In  refusing  a  reduc- 
tion, Morgan  O.  Bulkeley  and  others,  stock- 
holders, made  application  under  Gen.  St 
1888,  S  S800,  in  the  nature  of  an  appeal  to 
the  superior  court,  and  from  a  Judgment  af- 
flrmlng  the  action  of  tbe  board  the  applicants 
appeal.    Affirmed. 

See  57  Atl.  112. 

This  Is  an  application  to  the  superior  court, 
in  pursuance  of  section  38G0  of  the  Revision 
of  1888,  claiming  equitable  relief  from  an 
alleged  illegal  assessment  of  taxes.  Tbe 
plaintiffs  are  shareholders  of  the  capital 
stock  of  the  .^tna  I,ife  Insurance  Company. 
Their  shares  were  assessed  at  their  market 
value  of  $265  a  share.  The  plaintiffs  claim- 
ed that  the  shares  should  be  a'&sessed  at  a 
less  value,  viz.,  |215  a  share.  The  plaintiffs 
appealed  to  the  board  of  relief,  which  board 
sustained  the  action  of  the  assessors.  In 
their  complaint  the  plaintiffs  claim  that  this 
assessment  Is  illegal,  and  that  they  are  ag- 
grieved by  the  action  of  the  board  in  sus- 
taining it,  because  the  corporation  in  which 


they  are  shareholders  owns  certain  real  es- 
tate upon  which  It  was  assessed  and  paid 
taxes,  and  that  a  proportional  sum  should 
have  been  deducted  from  the  market  value 
of  their  shares  on  account  of  the  corpora- 
tion's ownership  of  real  estate  upon  which  It 
had  been  assessed  and  paid  taxes  in  pursu- 
ance of  section  3836  of  the  Revision  of  188S 
as  amended  in  1889  (Pub.  Acts  1880,  p.  36, 
c.  63).  Tbe  complaint  alleges  that  a  portion 
of  tbe  capital  stock  of  the  iBtna  Life  In- 
surance Ciompany,  amounting  to  near  $3,- 
000,<X)0,  was  invested  In  real  estate  of  tbe 
value  of  over  f  500,000,  upon  which  said  com- 
pany was  assessed  and  paid  taxes.  Tbe 
defendant's  answer  denies  this  allegation, 
and  the  Issue  thus  framed  is  substantially 
tbe  only  one  presented  by  the  pleadings. 
Tbe  court  found  this  Issue  for  the  defend- 
ant, and  rendered  judgment  accordingly.  It 
appears  in  the  flnding  that  the  capital  stock 
of  the  Insurance  company  consisted  of  17,500 
shares,  of  the  par  value  of  $100  each,  ^50,- 
(XX)  of  which  was  paid  in  cash,  and  tbe  re- 
mainder made  up  of  stock  dividends  issued 
to  shareholders;  that  the  gross  assets  of  its 
stock  department,  which  is  kept  separate 
from  its  mutual  or  participating  department, 
amount  to  $7,937,272.75;  that  the  gross  lia- 
bilities of  the  stock  department  amount  to 
$5,231,681.27,  of  which  $4,578,605.93  repre- 
sents tbe  insurance  reserve  on  life  policies; 
that  the  balance  between  these  two  sums, 
namely  $2,706,641.48,  represents  the  amount 
of  Its  capital  stock  and  surplus;  and  it  fur- 
ther appears  that  the  court,  in  reaching  its 
ultimate  conclusion,  found  the  other  facts 
therein  set  fortli,  and  ruled  that  section  3830 
used  the  word  "capital"  as  indicating  the 
original  capital  and  profits  in  excess  of  exist- 
ing debts,  and  that  upon  the  trial  the  burden 
of  proof  in  respect  to  the  issue  presented, 
namely,  the  Investment  of  a  .portion  of  this 
capital  in  real  estate,  was  upon  the  plaintiffs. 
The  appeal  claims  error  in  these  rulings,  and 
that  certain  of  the  facts  found  are  inconsist- 
ent with  the  court's  ultimate  conclusion  of 
fact 

Lewis  Sperry  and  George  P.  McLean,  for 
appellants.  Arthur  L.  Shlpman  and  Joseph 
P.  Tuttle,  for  appellee. 

HAMERSLET,  J.  (after  stating  the  facts). 
The  trial  court  correctly  ruled  that  the  word 
"capital,"  as  used  in  secUon  3836  of  the  Revi- 
sion of  1888,  describes  the  surplus  over  its 
liabilities,  representing  the  fund  in  which 
the  shareholder  is  equitably  interested,  and 
from  which  be  would  look  for  his  final  divi- 
dend, were  the  company  to  be  wound  up. 
Batterson  v.  Hartford,  50  Conn.  558,  501; 
Batterson's  Appeal,  72  Conn.  374,  376,  44  Atl. 
546;  Barrett's  Appeal,  75  Conn.  281,  53  Atl. 
591.  Taxing  a  corporation  upon  tbe  market 
value  of  real  estate  owned  by  it,  and  taxing 
Individual  shareholders  upon  the  market  val- 
ue of  the  shares  owned  by  them,  is   not 
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strictly  double  taxation.  It  may  or  may  not 
come  within  the  equity  of  the  rule  that  dou- 
ble taxation  Bhould  be  avoided.  Where  a 
corporation  ia  permitted  to  invest  its  whole 
subscribed  capital  in  a  single  piece  of  land, 
upon  which  It  is  taxed,  taxing  Its  individual 
shareholders  upon  the  market  value  of  their 
shares  may  come  clearly  within  the  e<lulty 
of  the  rule.  But  where  a  corporation,  as 
Is  the  case  with  stock  life  Insurance  com- 
panies, is  allowed  to  make  large  accumula- 
tions from  payments  made  upon  promises,  to 
satisfy  future  liabilities  vastly  exceeding  in 
amount  its  whole  capital,  under  statutory  re- 
quirement that  It  shall  hold  in  reserve  a 
fond  sufficient  to  meet  these  liabilities,  and 
tatyests  such  accumulations  In  reni  estate 
upon  which  it  pays' taxes,  It  Is  evident  that 
accnmulations  held  to  meet  such  liabilities 
cannot  swell  the  capital  which  indlvldnal 
shareholders  may  be  said  to  equitably  own, 
and  that  taxing  these  individual  sharehold- 
ers upon  the  market  value  of  their  shares 
does' not  come  within  the  equity  of  the  rule. 
The  proviso  In  section  3836  is  not  based  on 
the  fact  that  property  belonging  to  the  corpo- 
ration has  been  taxed,  but  on  the  fact  that 
the  portion  of  the  corporation's  property 
which  specially  contributes  to  the  value  of 
his  share,  and  which  he  may  be  said  to  then 
equitably  own,  has  been  taxed.  It  Is  not 
Intended  to  authorize  an  arbitrary  deduction 
from  the  shareholder's  list,  but  to  authorize 
a  reduction  of  the  valuation,  treating  the 
shareholder  as  owning  an  equitable  Interest 
in  that  part  of  the  corporation's  assets  rep- 
resenting the  amount  ,of  the  original  capital 
and  profits  in  excess  of  existing  debts,  and 
therefore  equitably  entitled  to  be  credited  in 
the  valuation  of  his  share  with  the  amount 
of  this  property  which  has  been  taxed.  Bat- 
terson  v.  Hartford,  50  Conn.  558;  Batterson's 
Appeal,  72  Conn.  374,  44  Atl.  646;  State  v. 
Travelers'  Ins.  Co.,  73  Conn.  279,  47  AtL 
299,  57  li.  B.  A.  481;  Barrett's  Appeal,  73 
Conn.  288,  47  AU.  243.  It  Is  Intended  to 
provide  for  an  equity,  aod  has  no  (^ration 
unless  that  equity  Is  shown,  and  shown  In  the 
manner  prescribed.  Barrett's  Appeal,  73 
Conn.  288,  292,  47  Atl.  243.  Section  3836 
must  be  read  in  connection  with  section  3837. 
As  construed  in  the  cases  above  dted,  it 
provides  that  shares  of  capital  stock  of  the 
corporations  named  shall  be  set  by  the  as- 
sessors In  the  list  of  the  owner  at  their  mar- 
ket value,  and  that  the  corporation  shall 
annually  make  a  return  to  the  assessors,  in- 
forming them,  among  other  things,  what  is 
the  market  value  of  its  stock;  what  portion. 
If  any,  of  the  assets  representing  Its  capital 
and  profits  In  excess  of  its  debts  is  invested 
In  real  estate  on  which  It  Is  taxed,  and  de- 
ducting that  amount  from  the  market  value 
of  its  stock.  There  Is  no  specific  provision 
for  any  further  action  by  the  assessors,  but, 
as  we  have  held,  in  construing  the  statute 
according  to  its  Intended  equity,  it  becomes 
the  duty  of  the  assessors  to  value  shares  re- 


turned by  owners  In  view  of  the  equity  that 
may  be  thus  shown,  deducting  a  proportional 
amoimt  from  the  market  value  of  each  share 
returned,  and  to  set  the  share  te  the  list 
at  this  valuation.  The  assessors  miiM  make 
their  own  valuation.  They  are  not  bound  by 
the  Information  given  in  the  return  In  re- 
spect to  the  Investment  in  real  estate,  any 
more  than  by  that  In  respect  to  the  market 
Talne  of  the  shares.  If  the  corporation 
makes  no  return,  or  If  the  retuirn  made  do6s 
not  show  that  any  portion  of  the  capital  Is 
Invested  lit  real  estate,  they  must  set  the 
shares  In  the  list  at  the  market  value;  and 
If  In  such  case  a  shareholder  applies  to  & 
court  of  equity,  Claiming  the  assessment  to 
be'  lllegral  because  in  fact  some  portion  of 
the  corporation's  capital  Is  invested  in  real 
estate,  he  must  assume  the  burden  of  prov- 
ing this  fact.  Barrett's  Appeal,  73  Conn. 
288,  47  Atl.  243;  75  Conn.  280,  53  Atl.  591. 
The  trial  court  dM  not  err  In  ruling  that  the 
burden  of  proof  was  upon  the  plalntifTs  to 
establish  the  fact  that  some  portion  of  tlie 
corporation's  capital,  as  defined,  was  invested 
in  real  estate  on  which  it  paid  taxes.  The 
plaintiffs'  claim  that  the  subordinate  facts 
found  by  the  trial  court  are  necessarily  in- 
consistent with  its  ultimate  conclusion  of  fact 
Is  not  supported  by  the  record.  The  sub- 
ordinate facts  do  not  differ  In  any  essential 
particular  from  those  appearing  In  the  record 
in  Barrett's  Appeal,  75  Conn.  280,  53  Atl.  591, 
where  a  similar  claim  was  not  sustained. 

As  distinguishing  this  case,  plaintiffs'  coun- 
sel refer  to  the  fact  that  in  the  former  case 
it  appeared  that  there  were  certain  provi- 
sions In  the  corporation's  charter  relative  to 
Its  Investment  in  real  estate  which  might 
raise  a  question  whether  land  thus  acquired 
should,  In  the  event  of  dissolution,  be  held 
first  to  respond  to  the  reinsurance  fund.  We 
did  not  pass  upon  this  question.  The  fact 
did  not  affect  the  real  ground  of  our  deci- 
sion. That  ground  was  this:  "Their  stock 
was  to  be  assessed  at  its  full  value,  unless 
they  could  show  that  real  estate  materially 
contributing  to  that  value  had  been  taxed 
already.  If  the  evidence  failed  to  show  that 
any  real  estate  of  the  company  did  so  con- 
tribute, they  w«e  entitled  to  no  relief." 
The  fact  might  tend  to  strengthen  the  con^ 
elusion  that  the  plaintiffs  had  failed  to  sus- 
tain their  burden  of  proof,  but  it  certainly 
was  neither  Inconsistent  with,  nor  Essential 
to,  that  conclusion.  Counsel  also  urge  that 
in  this  case  it  appears  that  the  corporation 
regarded  all  its  assets  as  held  indiscriminate- 
ly to  meet  all  Its  liabilities;  that  It  never 
has  assigned,  nor  attempted  to  assign,  any 
particular  assets  to  any '  particular  liabili- 
ties; and  that  no  assets  of  the  company  hate 
been  set  to  the  account  of  any  particular 
liabilities.  These  and  facts  of  a  similar  na- 
ture may  tend  to  show  that  the  plaintiffs 
have  not  sustained  their  burden  of  proof, 
but  are  not  Inconsistent  with  the  conclusloa 
of  the  court  to  that  effect    It  is  not  difficult 
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for  a  banking  corporation  to  sbow  that  real 
estate  which  It  may  own  fairly  and  substan- 
tially represents  an  Investment  of  a  portion 
of  Its  capital,  within  the  meaning  of  the  pro- 
viso in  question,  and  that  proviso  as  origi- 
nally enacted  applied  only  to  corporations  of 
that  class.  It  may  be  more  difficult  for  a 
corporation  invested  with  the  special  prlvi> 
lege  of  conducting  a  peculiar  and  special 
business,  involving  the  incurring  of  vast  lia- 
bilities, and  the  appropriation  of  the  pro- 
ceeds of  that  business  to  the  accumulation 
of  a  fund  to  be  held  and  maintained  in  pur- 
suance of  statutory  requirements  for  the  spe- 
cial purpose  of  meeting  those  llabilitieB  as 
they  become  due,  during  an  indefinite  future, 
to  show  that  real  estate  which  it  may  own 
does  fairly  and  substantially  represent  an 
investment  of  Its  capital,  within  the  mean- 
ing of  the  proviso;  but  such  a  corporation 
can  secure  evidence  that  particular  real  es- 
tate owned  by  it  does  substantially  repre- 
sent such  Investment  The  law  permits  it  to 
do  this  when  such  is  the  fact  But  if  the 
corporation  fails  to  do  this,  or  is  of  opinion 
that  the  true  interest  of  its  shareholders  is 
better  served  by  not  taking  the  steps  neces- 
sary to  secure  such  evidence,  such  action  or 
nonaction  concerns  only  the  corporation  and 
its  shareholders.  Neither  the  assessors  nor 
the  court  can  for  that  reason  find  a  fact 
without  evidence  which  must  affirmatively 
be  shown  by  a  shareholder  before  a  valua- 
tion of  his  shares  at  less  than  their  market 
value  can  legally  be  made.  In  this  case  it 
is  obvious  that  the  fact  upon  which  the 
plaintUTs  substantially  rely  as  necessarily  in- 
consistent with  the  conclusion  of  the  court 
that  the  evidence  fails  to  establish  an  in- 
vestment of  a  portion  of  the  corporation's 
capital,  within  the  meaning  of  the  proviso,  is 
the  fact  that  the  corporation  owns  real  es- 
tate upon  which  it  pays  taxes.  It  is  plain 
that  the  fact  of  the  corporation's  owning 
such  real  estate  is  consistent  with  the  fail- 
ure of  the  plaintiffs  to  show  by  a  fair  pre- 
ponderance of  evidence  that  a  portion  of  the 
corporation's  capital,  within  the  meaning  of 
the  proviso  as  settled  by  our  former  deci- 
sions, was  Invested  in  this  real  estate;  and 
this  was  expressly  determined  by  the  deci- 
sion in  Barrett's  Appeal,  75  Conn.  280,  53 
Atl.  581.  That  decision  must  govern  this 
case. 

There  is  no  error  In  the  judgment  of  the 
superior  court  The  other  Judges  concur- 
red. 


(77  Conn.  1) 

ELM  CITT  LUMBER  CO.  r.  MACKENZIE. 

(Supreme  Court  of  Errors  of  Connecticut  June 

14,1904.) 

PAXKENT— PUCADINO— AIXEOATIORS  OF  AK- 

8WEB— SUFFICIENCY.    . 

1.  Where  the  answer  alleged  that  defendant 
had  delivered  to  plaintiff,  in  settlement  of  the 
del>t  sued  on,  an  order  on  a  third  person,  and 
that  plaintiff  had  accepted  the  note  of  the  per- 


son on  whom  the  order  was  drawn  in  payment 
of  the  debt  in  suit  in  the  absence  ot  d.  demur- 
rer or  objection  to  the  evidence,  the  want  of  an 
allegation  that  the  note  was  taken  by  plaintiff 
without  the  knowledge  of  defendant  did  not 
render  a  judgment  in  favor  of  defendant  on 
such  defense  erroneous. 

2.  Under  an  answer  of  payment  or  settlement 
of  the  entire  debt  sued  for,  part  payment  may 
be  proved  as  a  defense  pro  tanto. 

3.  Where,  in  an  action  for  the  recovery  of  a 
debt  it  api>eared  that  defendant  had  given 
plaintiff  an  order  for  a  sum  of  money  on  one 
indebted  to  defendant  and  that  plaintiff  had 
accepted  from  such  person  a  note  and  an  ex- 
tension of  the  time  of  payment  for  a  period 
during  which  the  maker  of  the  note  became  in- 
solvent a  finding  that  plaintiff,  in  accepting  the 
note,  received  payment  from  defendant  was 
proper. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  Leverett  M.  Hubbard,  Judge. 

Action  by  the  Elm  City  Lumber  Company 
against  George  M.  Mackenzie.  From  a  Judg- 
ment in  favor  of  defendant  plaintiff  appeals. 
Affirmed. 

Richard  H.  Tyner  and  John  B.  Booth,  for 
appellant    William  A.  Wright  for  appellee. 

HALL,  J.  The  complaint,  dated  Novem- 
ber 14,  1902,  states  the  amount  of  the  char- 
ges and  credits  in  plaintifTs  account  with 
defendant  for  work  done  and  material  fur- 
nished, and  that  the  balance  due  the  plaintiff 
at  the  time  the  suit  was  brought  was  $207.16, 
which,  by  plaintiff's  bill  of  particulars,  ap- 
pears also  to  have  been  the  balance  due  Au- 
gust IG,  1902.  By  the  first  defense  of  his 
answer  the  defendant  admits  the  purchase 
of  goods,  etc.,  from  the  plaintiff  and  its  as- 
signor, and  denies  the  remaining  allegations 
of  the  complaint.  By  his  second  defense  he 
admits  an  indebtedness  on  November  30, 
1900,  of  $182.16,  and  alleges  that  "on  that 
date,  after  the  accruing  of  said  debt  and  be- 
fore this  action,  the  defendant  delivered  to 
the  plaintiff,  in  settlement  of  said  debt  an 
order  upon  W.  T.  Smith  for  $190.34,  and  the 
plaintiff  received  said  order  in  full  settlement 
of  said  debt,  and  accepted  tbe  note  of  said 
W.  T.  Smith,  or  the  W.  T.  Smith  Company, 
in  payment  of  the  same;  said  order  and  note 
being  $8.18  in  excess  of  said  debt"  By  way 
of  counterclaim  the  defendant  alleges  that 
the  plaintiff  is  Indebted  to  him  for  said  ex- 
cess of  $8.18,  and  for  goods  sold  by  defend- 
ant to  plaintiff  November  31,  1891,  not  cred- 
ited on  plalntlfTs  bill  of  particulars,  to  the 
amount  of  $25,  and  asks  Judgment  for  the 
sum  alleged  to  be  due  him  above  the  plain- 
tiff's claim. 

The  case  is  somewhat  confused  by  certain 
mistakes  in  the  defendant's  pleadings.  It 
Is  evident  that  tbe  sum,  $182.16,  which  the 
defendant  admits  in  his  second  defense  he 
owed  the  plaintiff  when  lie  gave  to  the 
plaintiff  the  order  on  W.  T.  Smith  for  $190.34, 
alleged  to  have  been  in  settlement  of  said 
debt  of  $182.16,  was  obtained  by  deducting 
the  iteid  of  $25,  which  appears  in  the  coun- 

I  ■  -  - 
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terclalm,  from  the  balance  as  atated  In  tbe 
plaintiff's  bill  of  partlcularB,  of  $207.16.  But 
It  appears  from  the  finding  that  the  dates  of 
the  giving  of  the  Smith  order,  and  of  the  sale 
to  the  plaintiff  of  the  goods  of  the  value  of 
f2&,  were  incorrectly  stated  In  the  second 
defense  and  counterclaim;  the  Smith  order 
having  in  fact  been  given  to  tbe  plaintiff  No- 
vember 13, 1900,  instead  of  November  30, 1900, 
as  alleged,  and  the  goods  of  the  value  of  $25 
having  been  sold  by  defendant  to  plaintiff 
November  23,  1901,  instead  of  November  23, 
1891,  as  alleged.'  It  Is  apparent,  therefore, 
that  when  tbe  order  of  $190.34  was  given  to 
tbe  plaintiff,  on  November  18,  1900,  there 
was  due  the  plaintiff  more  than  $182.12. 
The  court  finds  that  there  was  due  the  plain- 
tiff on  that  date  $207.16.  By  the  plalntirs 
bill  of  particulars  it  appears  that  on  that 
date  there  was  due  the  plaintiff  a  few  dol- 
lars more  than  $207.16.  Tbe  judgment  file 
states  that  the  issues  thus  framed  were 
found  for  tbe  defendant,  and  that  Judgment 
was  rendered  for  the  defendant  for  costs. 
By  BO  finding  tbe  issues,  the  trial  court 
beld  tbat  against  the  plaintiff's  claim  of 
$207.16  Use  defendant  had  a  counterclaim  of 
$25  for  goods  sold;  that  the  acceptance  by 
plaintiff  of  the  note  of  the  W.  T.  Smith  Com- 
pany was,  as  between  plaintiff  and  defend- 
ant, a  iiayment  of  the  order  given  to  plaintiff 
by  the  d^endant,  as  alleged  in  the  second 
defense;  and  that  therefore  the  defendant 
was  entitled  to  a  further' credit  of  at  least 
$182.16  beyond  those  given  In  plaintUTs  bill 
of  particulars.  The  general  finding  In  taror 
of  tbe  defendant  of  tbe  issues  raised  by  tbe 
second  defense  and  connterclalm  is  not  in- 
consistent with  the  special  facts,  found,  nor 
does  the  Judgment  appear  to  be  erroneous 
upon  any  of  tbe  grounds  stated  In  tbe  rea- 
sons of  appeal.  As  to  the  $25  counterclaim, 
the  finding  states  that  on  November  28, 1901, 
tbe  plaintiff  purchased  of  the  defendant  cer- 
tain parts  of  an  engine  at  tbe  agreed  price 
of  $25,  for  which  no  payment  has  been  made. 
The  real  question  in  dispute  between  these 
partlea  seems  to  have  have  been  whether  the 
defendant  was  entitled  to  a  credit  for  the 
Smith  order.  As  pertinent  to  this  question, 
the  trial  court  found  these  facts:  On  the 
13th  of  November,  1900,  the  defendant,  being 
unable  to  pay  tbe  plaintiff's  claim  then  pre- 
sented, stated  to  plaintiff's  treasurer  that  the 
W.  T.  Smith  Company  owed  the  defendant 
$190,  and  that  he  (the  defendant)  wcmld  col- 
lect it  and  pay  the  plaintiff.  PlalntifCs  treas- 
urer thereupon  requested  tbe  defendant  to 
give  him  an  order  on  the  W.  T.  Smith  Com- 
pany, and  that  he  would  collect  it,  and,  when 
collected,  would  credit  the  same  to  the  de- 
fendant's account.  The  defendant  then  sign- 
ed and  gave  to  said  treasurer  a  written  or- 
der, addressed  to  W.  T.  Smith,  in  these 
words:  "Pay  to  The  Elm  City  Lumber  Co. 
one  hundred  and  ninety  (Vioo  dollars  ($190.- 
34),  and  I  will  give  yon  credit  for  tbe  same." 
This  order  mm  on  the  same  day  presented 


by  the  plaintiff  to  tbe  W.  T.  Smith  Company, 
but  was  not  paid  on  presentation.  No  notice 
was  given  the  defendant  that  the  order  was 
not  paid,  and  eight  days  thereafter  the  plain- 
tiff accepted  from  the  W.  T.  Smith  Company 
Its  note  for  $190.34  payable  to  the  plaintiff's 
order  three  months  after  date,  which  tbe 
plaintiff  immediately  procured  to  be  discount- 
ed at  a  bank.  On  the  receipt  of  said  note  the 
plaintiff  credited  the  defendant  with  tbe 
amount  thereof  upon  a  statonent  rendered 
the  defendant  on  the  Ist  of  the  following  De- 
cember. After  giving  said  note  to  the  plain- 
tiff, and  before  the  same  became  due,  said 
W.  T.  Smith  Company  became  insolvent,  and, 
after  a  meeting  of  its  creditors  had  been  call- 
ed f«Mr  tbe  26th  of  February,  1901,  the  plain- 
tiff requested  the  defendant  to  indorse  said 
cote,  which  tbe  defendant  refused  to  do. 
"This  was  the  first  knowledge  or  intimation 
that  the  defendant  personally  bad  that  the 
order  had  not  been  paid  upon  presenta- 
tion, or  that  .a  note  for  the  same  bad  been 
taken  by  the  plaintiff."  No  written  receipt  or 
release,  other  than  as  above  stated,  was  giv- 
en by  plaintiff  to  defendatat,  or  by  either 
plaintiff  or  defendant  to  the  W.  T.  Smith 
Company.  When  the  note  became  due,  tbe 
plaintiff  paid  it  at  the  bank,  and  notified  tbe 
defendant  of  the  fttct,  and  tbat  it  had  char- 
ged the  note  to  the  defendant's  account  The 
plaintiff  has  ever  since  kept  possession  of  tbe 
note,  and  has  never  offered  to  surrender  or 
cancel  it,  excepting  as  he  admitted  at  tbe 
trial  that  the  note  was  among  bis  papers  and 
bad  been  mislaid,  and  testified  that  he  made 
no  claim  against  any  one  on  account  of  it. 
After  diligent  search,  the  plaintiff  was  un- 
able to  produce  It  at  the  trial.  These  facts 
seem  to  have  been  proved,  without  objection, 
in  support  of  the  allegations  of  the  second  de- 
fense, which  were,  in  substance,  that  the  de- 
fendant was  entitled  to  have  the  W.  T.  Smith 
Company  order  treated  as  a  payment  or  set- 
tlement of  plaintifrs  claim,  at  least  to  the 
amount  of  $182.16,  because  of  the  acceptance 
of  such  order  by  the  plaintiff,  and  the  ac- 
ceptance by  the  plaintiff  of  the  note  of  W. 
T.  Smith  Company  in  payment  of  tbe  order. 
In  the  absence  of  demurrer  or  objection  to 
evidence,  the  want  of  an  allegation  In  tbe 
second  defense  tbat  the  note  was  taken  by 
the  plaintiff  without  the  knowledge  of  tbe  de- 
fendant does  not  render  tbe  judgment  errone- 
ous. 

Tbe  plaintiff  claimed  at  tbe  trial  that  the 
giving  of  the  order  and  tbe  acceptance  of  the 
note  for  a  less  sum  than  the  debt  due  tbe 
plaintiff  could  not  satisfy  such  debt,  or  any 
part  thereof,  and  could  not  satisfy  such  debt 
unless  tbe  note  received  by  plaintiff  from  the 
W.  T.  Smith  Company  was  paid.  As  there 
was  no  judgment  for  the  defendant  for  any 
balance  upon  the  counterclaim,  the  court 
seems  to  have  held  tbat  by  tbe  acceptance  by 
the  plaintiff  of  the  order  and  note  only  $182.- 
16  of  plaintiff's  debt  was  paid,  as  alleged  in 
tbe  second  defense^  and  to  bave  antlied  tbe 
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connterclalm  of  $25  la  extlBguishment  of  tlie 
remainder  of  the  plaintiff's  claim  of  $207.18. 
But  even  under  an  answer  of  payment  or  set- 
tlement of  the  entire  debt  due,  part  payment 
may  be  prdyed  as  a  defense  pro  tanto.  2 
Greenltaf  on  Ev.  (13th  Ed.)  p.  4T3,  note; 
Owens  V.  Chandler,  16  Ark.  651. 

While  the  mere  giving  and  acceptance  of 
the  order  on  the  W.  T.  Smith  Company  did 
not  amount  to  a  payment  of  any  part  of  the 
plaintiff's  claim,  yet  that  part  of  the  debts 
for  which  the  order  was  given  might  properly 
be  held  to  have  been  paid  and  discharged, 
although  It  appeared  that  the  note  taken  by 
the  plaintiff  for  the  order  was  never  paid. 
The  facts  found,  showing  an  unauthorized 
acceptance  by  the  plaintiff  of  the  note  of  the 
W.  T.  Smith  Company,  and  an  extension  of 
the  time  of  payment  for  a  period  during 
"irhlch  the  W.  T.  Smith  Company  became  In- 
solvent, were  sufficient  to  Justify  the  trial 
coturt  In  holding,  as  it  did  by  the  general  find- 
ing of  the  iBsaes  for  the  defendant,  that,  In 
80  accepting  the  note,  the  plaintiff,  as  be- 
tween It  and  the  defendant,  received  pay- 
ment of  or  collected  the  order  In  question. 
Freeman  v,  Benedict,  37  Conn.  559,  562;  Tut- 
tle  v.  Chapman,  10  Iowa,  437;  Southwick  v. 
Sax,  9  Wend.  122. 

There  is  no  ground  for  the  claim  that  upon 
the  pleadings  the  trial  court  erred  In  giving 
costs  to  the  defendant.  All  the  Issues  were 
found  for  the  defendant  No  claim  for  costs 
appears  to  have  been  made  in  the  lower  court 
upon  the  ground  of  Improper  pleadings,  nor 
is  it  assigned  as  a  reason  of  appeal  that  the 
court,  having  found  the  other  issues  for  the 
defendant,  should  have  found  that  raised  by 
the  denial  in  fhvor  of  the  plaintiff. 

We  deem  it  proper  to  call  attention  to  the 
&ct  that,  in  apparent  disregard  of  the  rule 
(section  22,  p.  99,  Rules  of  CouM  1899),  the 
printed  record  in  this  case  contains  13  pages 
Of  items  of  the  plaintiff's  bill  of  particular's, 
when,  for  the  purposes  of  this  appeal,  it  was 
only  necessary  to  state  the  balances  due  at 
the  time  the  order  In  question  was  given  and 
when  the  salt  was  brought 

There  is  no  error.  The  other  Judges  con- 
curred. 


(71  Conn.  U)  . 

WBNDLB  V.  PALMER  et  al. 

(Supreme   Court  of  Errors  of   Connecticut. 

June  14.  1004.) 

'"  BBOKXBS— COXHIBSIONS — VESDOB   A.RD    PUB- 
;,    .  OHASEB— CONTaA.CT    OS    SAIJ^- 

CON8TBUCTION. 

1.  Plaintiff  was  employed  by  defendant  to  sell 
certain  premises,  and  procured  a  purchaser  at 
f 7,000,- to  be  paid  by  the  assumption  of  a-  first 
mortgage  for  $3,500,  $2,500  in  cash,  and  the 
giving  of  a  second  mortgage  for  $1,000,  with  in- 
terest at  5  per  cent.  This  offer  was  accepted, 
and  a  written  contract  prepared,  which  provid- 
ed that  the  $1,000  should  be  evidenced  by  a 
demand  note.  The  purchaser  dpoliued  !»  per- 
form unless  given  6  months  within  which  to 
pay  the  latter  amoant,  the  owner  refusing  to 
extend  credit  longer  than  fSO-  days.     Held,  tiiat 


nnder  the  agreement  the  purchaser  wu  entitled 
to  a  reasonable  time  in  which  to  pay  such  sum, 
and,  his  demand  for  6  months  being  reasonable, 
plaintiff  was  entitled  to  commissions  for  the 
sale. 

Appeal  from  Court  of  Common  Fleas,  Fair- 
field County;    Howard  J.  Curtis,  Judge. 

Action  by  John  A.  Wendle  against  John 
B.  Palmer  and  another.  From  a  Judgment 
in  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Julius  B.  Cnrtls  and  Xx>uls  J.  Curtis,  for 
appellants.  Homer  S*  Cummlngs,  for  appel- 
lee. 

HALL,  J.  The  defendants  employed  the 
plaintiff,  who  was  a  real  estate  broker,  to 
procure  a  purchaser  for  certain  land  and 
buildings  thereon,  in  Stamford,  at  the  usual 
commission  of  2^  per  cent  The  plaintiff 
procured  an  offer  from  one  Verlan  to  buy  the 
.property  for  $6,500,  the  purchaser  to  assume 
a  mortgage  of  $3,500  then  upon  the  property, 
and  to  pay  the  balance  of  $3,000  in  cash. 
This  offer  the  defendants  directed  the  plain- 
tiff to  accept  If  he  could  procure  no  better 
terms.  The  plaintiff  thereupon  obtained  an 
offer  from  said  Verlan  to  purchase  the  prem- 
ises for  $7,000,  which  offer  contained  these 
terms:  "Ist  Mortgage  for  $3,500  to  be  as- 
sumed by  the  purchaser.  2d.  $2,500  to  be 
paid  in  cash.  3d.  A  second  mortgage  for  $1,- 
OCX)  to  be  g;iven  back  to  Nellie  Palmer  by  the 
purchaser,  bearing  interest  at  the  rate  of 
five  per  cent"  This  offer  was  reported  to  the 
defendants,  and  accepted  by  them  upon  said 
terms.  A  written  contract  for  the  sale  hav- 
ing been  prepared  in  which  the  second  mort- 
gage '  note  was  described  as  payable  on.  de- 
mand, Verlan,  in  answer  to  his  inquiry,  was 
informed  that  payment  of  a  demand  note 
could  be  required  at  any  time.  Conversation 
thereupon  followed  between  Verlan  and  the 
defendants  as  to. how  long  the  demand  note 
woi)Id  be  allowed  to  run,  and  Verlan  agreed 
to  execute  the  contract  as  prepared  if  it  was 
understood  that  payment  of  the  demand  note 
would  not  be  required  within  6  months, 
but  not  otherwise.  The  defendants  insisted 
that  paym«it  of  the  sum  for  which  the  sec- 
ond mortgage  was  to  be  given  most  be  made 
at  the  end  of  00  days,  and  finally  said  that  they 
would  not  agree  to  any  mortgage,  but  that  the 
transaction  must  be  all  for  cash.  Noth- 
ing had  been  said  by-  any  of  said  persons  as 
to  bow  long  the  second  mortgage  would  ba 
allowed  to  remain  until  the  proposed  contract 
was  read.  The  trial  court  finds  that  the 
requirement  of  the  defendants  that  the  sum 
to  be  secured  by  the  second  inortgage  should 
be  paid  at  the  end  of  60  days  was  .unreason- 
able, that  the  purchaser's  demand  for  0 
months'  time  for  such  payment  was  reasona- 
ble, and  that  the  Sale  was  not  effected  be- 
cause of  the  defendants'  refusal  to  agree 
that  the  payment  of  said  sum  woifid  not  be 
Required  within  6  months  from  the  date  of 
such  mortgage. 
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The  plaintiff  bM  earned  Us  commission  U  | 
the  facts  above  stated  sbow  tltat  be  procured 
a  customs  wbo  was  ready  and  willing  to 
pnrcbaae  upon  tbe  terms  wbicb  were  accept- 
ed by  tbe  defendants.  Scblegal  t.  Allerton, 
66  Conn.  260,  32  Atl,  363;  Clark  v.  Tbompsou 
&  Son  Co.,  7Q  Conn.  161,  62  AU.  720.  It  Is 
claimed  that  tbe  plaintiff  failed  to  procure 
sncb  a  customer,  because  Verian  refused  to 
agree  tbat  tbe  time  for  payment  of  tbe  $1,- 
000  to  be  secured  by  a  second  mortgage 
sbonld  be  fixed  at  60  days  from  tbe  date  of 
tbe  mortgage,  and  demanded  6  montiis  from 
SDCb  date  for  tbe  payment  of  said  sum.  It 
Is  true  tbe  parties  did  not  expressly  agree 
npon  tbe  precise  date  on  wbicb  tbe  sum  to 
be  secured  by  second  mortgage  sbonld  be 
paid.  Tb^  did,'  bowever,  make  an  agree- 
ment regarding  tlie  terms  of  payment,  wbicb 
was  accepted  as  sufficiently  definite.  Tbe 
real  question  is  not  wbetber  tbe  parties 
agreed  npon  tbe  terms  of  payment,  but  wbat 
was  meant  by  tbe  terms  of  payment  wbicb 
they  did  agree  upon.  To  construe  tbe  provi- 
sion in  such  agreement  tbat  a  second  mort- 
gage, bearing  interest  at  tbe  rate  of  6^  per 
cent,  would  be  accepted  for  $1,000  of  the  pur- 
chase price,  as  meaning  that  tbe  defendants 
migbt  require  payment  of  the  sum  to  be  so 
secured  by  mortgage  at  such  time  as  tbey 
pleased,  would  be  to  hold  that  the  provision 
respecting  tbe  payment  of  the  $1,000  was 
practicaUy  the  same  as  tliat  regarding  the 
payment  of  tbe  $2,600,  and  that  tlM  payment 
of  both  sums  might  be  demanded  immediate- 
ly upon  the  delivery  of  the  deed  and  mort- 
gage. The  language  of  the  agnement  dear- 
ly idiows  tliat  it  was  intended  that  the-  pur- 
chaser should  have  some  time  after  tbe  exe- 
cution of  the  second  mortgage  for  tbe  pay- 
ment of  the  $1,000.  Tbe  mortgage  was  to  be 
given  to  secTue  the  future,  not  tbe  immedi- 
ate, payment  of  that  sum.  In  tbe  absence 
of  language  Oxlsg  a  more  definite  time  for 
sncb  payment,  the  provision  fer  tbe  giving 
of  a  second  mortgage  for  that  sum  is  to  be 
construed  as  meaning  that  tbe  purchaser 
ahoold  have  a  reasonable  time  witbln  which 
to  pay  It.  We  agree  with  the  trial  court  that 
6  montlis  was  not  an  unreasonable  time,  and 
tliat  60  days  was  not  a  reasonable  time,  to 
be  allowed  for  such  payment 

There  is  no  error.  The  other  Judges  con- 
corred. 

(W  Oomi.  (M) 

UNION  SCHOOL  DIST.  OF  GUILFORD  v. 

BISHOP  et  ux. 

(Supreme  Court  of  Errors   of  Comiecticut 

June  14,  1904.) 

TAXATION — ASSESSKERT— PBOPKBTT  OF  MABBIBD 
WOMAN  —  JOINT  ASSESSVTNT  —  BSTOPFBX  — 
LIENS  —  V0BE0LO9DBN  —  ISSDCS— PKBSONAI. 
TAXBS  —  AXnuCATIVK  BELIEF  —  CBOSS-COU- 
PLAINT. 

1.  bince  a  hqsband  practically  has  tbe  man- 
agement of  his  wife's  lands,  and  receives  the  in- 
come therefrom,  a  reinilation  charging  him  pri- 
marily with  the  duty  of  pairing  tbe  annual  taxes 


thereon  and  relieving  her  from  the  du^  of  re- 
turning a  separate  tax  list  was  reasonable. 

2.  Where  a  husband  listed  various  parcels  of 
real  estate,  some  of  which  belonged  to  his  wife, 
on  the  face  of  his  aBsessment  list  as  a  single  itenk 
he  was  estopped  from  claiming  that  they  should 
have  been  valued  separately,  and  separately  as- 
sessed to  himself  and  wife,  though  on  tbe  back 
of  the  list  each  parcel  was  separately  described. 

3.  Where,  in  an  action  to  foreclose  a  tax  lien 
against  a  husband  and  wife,  an  allegation  in  the 
complaint  that  all  of  the  land  listea  by  the  dis- 
trict stood  in  the  name  of  the  husband,  but  that 
the  wite  claimed  a  Joint  interest  therein,  was 
untrue,  and,  while  the  wife  was  described  In 
the  writ  as  the  wife  of  B.,  there  was  no  allega- 
tion that  she  owned  any  of  the  property  in  ques- 
tion, or  tbat  she  was  made  a  partv  because  she 
was  a  married  woman,  the  oomgplaint  was  prop- 
erly dismissed  as  to  her. 

4.  Where,  In  an  action  to  foreclose  a  tax 
lien,  the  defense  alleged  was  that  the  tax  was 
invalid  because  portly  laid  to  pay  old  debts  of 
the  school  district  in  arrear,  objections  that  the 
tax  was  Invalid  because  no  notice  of  valuation 
was  given,  or  any  meeting  of  the  assessors'  held 
to  act  on  applications  for  relief,  as  required  by 
Gen.  St.  1902,  U  2417,  2418,  and  that  no  per- 
sonal demand  had  been  made  to  attempt  to  col- 
lect the  tax  out  of  personal  property,  were  not 
in  issue. 

6.  Land  cannot  be  sold  under  a  lien  for  taxes 
on  personal  property. 

0.  In  an  action  to  foreclose  a  tax  lien,  defend- 
ant is  not  entitled  to  affirmative  relief  to  the 
extent  of  setting  aside  the  lien,  where  such  re- 
lief was  not  asked  by  a  cross-complaint  or  coun- 
terclaim. 

Appeal  from  Conrt  of  Common  Pleas,  New 
Haves  County ;  Leverett  H.  Hubbard,  Judge. 

Action  by  Union  School  District  of  Guil- 
ford again^  Burton  W.  Bishop  and  wifei  to 
foreclose  a  tax  lien.  From  a  Judgment  in  t^- 
vor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

George  B.  Beers  and  Bdwin  S.  Pickett,  tm 
appellant    J.  Bimey  Tnttle,  for  appellees. 

BALDWIN,  J.  On  October  1,  1897,  Burton 
W.  Bishop  owned  a  tract  of  land,  and  his 
wife  owned  two  others,  on  one  of  which  was 
a  house,  in  tbe  Union  school  district  of  Guil- 
ford. He  also  owned  a  tract  in  the  town, 
which  was  not  In  that  district  and  a  little 
personal  property.  He  put  ail  these  items 
of  proi)er^  into  his  tax  list  end  returned  it 
under  oath  to  the  town  assessors.  The  lands 
were  described  as  "1  dwelling  house  wfCh 
buildings  and  lots  appurtenant  thereto^  73 
acres  of  land,  bounded  and  described  on  bade 
of  this  list"  The  assessors  valued  atl  tlie 
73  acres'  at  a  tnmp  sum,  and  afterwards, 
under  Gen.  St  1902,  |  2417,  one  of  them 
rained  so  much  of  these  lands  as  lay  in  the 
district  at  an<rther  lump  sum,  and  returned 
a  list  of  tbe  same,  including  also  the'  per- 
sonal property  and  the  house  lot  at  proper 
valuations,'  to  the  clerk  of  the  district,  Ul 
being  thus  entered  in  tbe  name  of  Burton  W. 
Bisbop.  In  July,  1898,  tbe  district  levied  a 
flve-min  tax  to  pay  debts  which  had  been  ac- 
cumulating tor  several  years.  It  was  made 
payable  October  1,  1898.-  No  rate  bill  was 
made  out  until  October  O,  1898.    Tben  one 

f  t.  a««  TaxsUOD.  vol.  tf.  CMtt  Die  i,ixn,. 
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was  made  ont  In  which  Barton  W.  Bishop 
was  charged  with  $12.92,  this  being  fire  mills 
on  the  assessed  valuation  of  all  the  property, 
real  and  personal,  °in  the  district,  so  owned 
by  himself  and  his  wife  on  October  1,  1897. 
No  attempt  was  ever  made  to  collect  any  part 
of  this  $12.92  ont  of  the  i>ersonal  property, 
and  no  personal  demand  was  ever  made  or 
served  upon  either.  On  September  30,  1899, 
the  collector  of  district  taxes  put  on  record  a 
certificate  of  Hen  for  $12.92  on  the  three 
tracts  of  land  in  the  district.  In  February, 
1903,  Burton  W.  Bishop  paid  $3  on  the  tax, 
claiming  that  that  was  all  of  it  that  was 
legally  due  from  him.  Soon  afterwards  this 
snit  was  brought.  The  defendants,  in  their 
answer,  denied  the  validity  of  the  proceed- 
ings by  the  town  and  ddstrict,  which  were 
stated  in  the  complaint.  No  evidence  was 
offered  on  the  trial  to  show  the  separate 
value  of  either  of  the  three  tracts.  Judg- 
mant  was  rendered  for  the  defendants,  and 
"that  said  tax  lien  is  void,  and  the  same  Is 
hereby  set  aside  and  declared  of  no  effect" 
Gen.  St.  1888,  $  3803 ;  Oen.  St  1902,  8  2297 
— ^provided  that  "the  taxable  estate  of  mar- 
ried women,  other  than  separate  property, 
shall  be  set  in  the  lists  of  their  husbands." 
The  exception  of  separate  property  was  first 
made  in  1880.  Pub.  Acts  1880,  p.  525,  c.  67. 
At  that  time  there  were  comparatively  few 
married  couples  whose  rights  were  regulated 
by  the  new  system  adopted  in  1877.  The 
term  "separate  property  of  a  married  wo- 
man" bad  an  established  meaning.  It  was 
"such  estate  only,  be  It  real  or  personal,  as 
is  settled  on  her  for  her  separate  use,  with- 
out any  control  over  it  on  the  part  of  her 
husband."  Butler  v.  Buckingham,  5  Day, 
492,  497,  601,  5  Am.  Dec.  174.  It  does  not 
appear  that  the  land  of  Mrs.  Bishop  was  of 
such  a  character.  It  was  within  the  power  of 
the  Legislature  to  make  this  statutory  pro- 
vision. Taxes  are  naturally  a  charge  on  in- 
come. Practically  a  husband,  whether  mar- 
ried before  or  after  1877,  1^  apt  to  have  the 
mai^igement  of  hia  wife's  lands,  and  to  re- 
ceive the  income  from  them.  To  charge  him 
primarily  with  the  duty  of  paying  the  annual 
taxes  ou  her  real  estate,  and  to  relieve  her 
from  the  duty  of  returning  a  separate  list 
was  a  reasonable  regulation  of  a  matter  of 
personal  status.  It  might  be  otherwise  were 
he  compelled  to  pay  assessments  for  public 
improvements  benefiting  her  land,  wbdch 
would  be  propei'ly  a  charge  upon  the  land, 
rather  than  upon  the  income  from  It .  New 
London  V.  Miller,  60  Ck>nn.  112,  22  Atl.  499. 
The  omission  to  make  a  separate  valuation 
of  each  parcel  of  land  was  invited  by  Bur- 
ton W.  Bishop.  He  listed  the  various  par- 
cels together  as  '73  acres."  While  it  is'  true 
that  he  referred  in  that  connection  to  the 
back  of  the  list  on  which  the  acreage  and 
situation  of  each  were  separately  described, 
he  presented  them  on  the  face  of  the  list, 
which  is  the  place  on  which  to  enter  the 
valuation,  as  a  single  item.    He  Is  therefore 


estopped  from  claiming  that  they  should 
havs  been  valued  separately.  Albany  Brew- 
ing Co.  V.  Meriden,  48  Conn.  243,  245.  As  he 
also  listed  them  all  as  bis  own  property, 
making  no  reference  to  the  fact  of  his  wife's 
ownership  of  two  of  the  parcels,  and  that  the 
house  was  on  one  of  these,  he  Is  eaually  pre- 
cluded from  taking  any  l)eneflt  from  the 
fact  that  in  the  giand  list  of  the  district  they 
were  not  entered  as  hers.  His  act  naturally 
led  to  this  irregularity. 

The  complaint  alleges  that  all  the  land 
so  listed  by  the  district  stood  in  the  name  of 
Burton  W.  Bishop,  but  that  his  wife  claims 
a  Joint  interest  in  it  The  finding  shows  that 
was  untrue.  On  such  a  complaint  the  court 
of  common  pleas  was  justifled  In  dismissing 
the  action  as  against  her.  tVhlle  she  was  de- 
scribed in  the  writ  as  the  wife  of  Burton  W. 
Bishop,  there  is  no  allegation  that  she  owned 
any  of  the  property  in  question,  <»  that  she 
was  made  a  party  because  she  was  a  married 
woman.  No  fair  notice,  therefore,  was  given 
her  of  the  real  nature  of  the  plaintiff's  claim, 
as  respects  her  lands.  As  to  him,  however, 
the  case  set  np  was  In  part  made  out 
He  was  the  owner  of  some  of  the  land  as- 
sessed. He  had  induced  its  valuation  by  the 
district,  together  with  other  land  of  his  wife, 
at  a  lump  sum  for  the  whole.  He  was  Justly 
taxable  on  this  amount    ■ 

It  is  found  that  no  notice  of  the  valuation 
made  by  the  district  was  ever  given,  nor  any 
meeting  held  of  the  assessors  and  selectmen 
to  act  upon  applications  for  relief,  as  required 
by  Gen.  St  1902,  H  2417,  2418;  that  no  per- 
sonal demand  was  ever  made  upon  him  for 
payment  of  the  tax;  and  that  there  was  no 
attempt  to  collect  it  out  of  his  personal 
property.  None  of  these  matters  were  in  is- 
sue under  the  pleadings,  and  therefore  they 
could  not  affect  the  disposition  of  the  cause. 

The  answer  set  up  the  defense  that  the 
tax  was  invalid,  because  partly  laid  to  pay 
old  debts,  which  had  been  in  arrear  for 
years.  It  was  the  duty  of  the  district  to  pay 
them,  and  taxation  was  the  proper  means. 

Land  cannot  be  foreclosed  under  a  lien  for 
taxes  on  personal  property.  But  it  does  not 
appear  that  any  part  of  what  is  now  due  to 
the  plaintiff  is  for  a  tax  on  i)ersonaI  property. 
The  $3  paid  on  account  was  not  applied  by 
either  party  to  any  particular  part  of  the 
indebtedness.  It  should  therefore  be  applied 
as  the  Justice  of  the  case  may  require. 
Chester  v.  Wheelwright  15  Conn.  562.  This 
will  be  best  secured  by  applying  it  so  far  as 
necessary,  in  discharge  of  that  portion  of 
the  tax  laid  on  account  of  the  personal  prop- 
erty (which  was  less  than  $1),  and  treating 
the  balance  as  paid  to  reduce  the  amount 
due  for  the  proportion  of  the  tax  laid  on 
account  of  the  lands  owned  by  Mrs.  Bishop. 
For  the  whole  of  the  residue  the  plaintiff  Is 
entitled  to  a  foreclosure  as  respects  the  tract 
of  land  listed  by  the  district  which  was  own- 
ed by  Burton  W.  Bishop. 

The  Judgment  appealed  from,  in  declaring 
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the  Uen  set  np  by  tbe  plataitifl  to  be  void, 
and  setting  It  aside,  went  beyond  the  Issue. 
Affirmative  relief  in  favor  of  a  defendant 
can  only  be  granted  when  It  Is  asked  for  by 
a  cross-complaint  or  counterclaim. 

There  is  error.  The  Judgment  of  the  court 
of  common  pleas  is  set  aside,  and  the  cause 
remanded,  vrlth  directions  to  dismiss  the  suit 
as  against  Mrs.  Bishop,  and  to  grant  a  fore- 
closure as  respects  the  tract  of  land  owned 
by  her  husband,  for  $9.92,  with  interest  and 
costs.    Tbe  other  Judges  concurred. 


Cn  Conn.  U) 

.   JARVIS  V.  MAKTIN  et  sL 
(Sopreme   Court  of   Errors  of  Comieetieiit 
Jmie  14,  1901.) 

JVDOlfXNT  BT  DKrAni.T— SETTIHO  A8IDB— HKO- 

UOEKCB   OF  PLAINTirF'S  COUHSSI, 

— IINAI,  JUDGMENTS. 

1.  Where  a  case  was  stricken  from  the  docket 
because  of  failure  of  tbe  plaintiff  to  appear, 
and  oonnsel  for  plaintiil,  while  knowing  of  tbe 
discontinuance,  made  no  motion  to  restore  the 
case,  aa  provided  by  the  rules,  because  be  con- 
fused the  action  with  another  action  between 
the  same  parties,  and  having  the  same  title,  in 
which  he  also  appeared,  plaintiff  was  not  en- 
titled to  a  decree  setting  aside  the  judgment, 
the  mistake  not  being  unmixed  with  negligence. 

2.  An  order  of  discontinuance  made  on  default 
of  plaintiff  is  a  final  judgment,  over  which  a 
court  has  no  control  at  a  term  subsequent  to 
that  at  which  it  is  rendered. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
Add  County;   Howard  J.  Curds,  Judg^. 

Action  by  William  H.  Jarvis,  Jr.,  against 
James  T.  Martin  and  others.  From  a  Judg- 
ment for  defendants,  plaintUf  appeals.  Af- 
firmed. 

The  complaint  alleges,  in  substance,  the 
following  facts:  At  the  annual  call  of  the 
docket  of  the  court  of  common  pleas  In  Fair- 
field county  in  June,  1902,  a  case  therein 
pending,  being  one  brought  by  the  present 
plaintiff  ag^alnst  the  present  defendant  Mar- 
tin, was  stricken  from  the  docket  under  the 
rules.  The  present  defendant  Williams  bad 
given  special  ball  for  the  defendant  In  said 
action.  Counsel  for  tbe  plalntlft  knew  of 
the  discontinuance,  but  through  his  mistake, 
arising  from  his  confusing  said  action  with 
another  between  tbe  same  parties,  and  hav- 
ing the  same  title,  In  which  he  also  appear- 
ed, supposed  that  the  case  discontinued  was 
said  other  case,  and  not  the  case  In  question. 
Counsel  did  not  discover  his  mistake  until  in 
November  following.  Meanwhile,  owing  to 
his  mistake,  he  made  no  motion  to  restore  the 
case  upon  motion  day,  as  provided  by  the 
rules  or  thereafter.  December  24tb  he 
brought  these  proceedings.  The  defendant 
WliUams  demurred  to  the  complaint,  the  de- 
murrer was  sustained,  and  Judgment  of  dis- 
missal followed. 

Howard  W.  Taylor,  for  appellant  Freder- 
ick W.  Holden,  for  appellee. 


im, 


1  Sea  DlamlssBl  and  Nonault,  voL  17,  Cent  Dig. 


PBBNTICB,  J.  (after  stating  the  tacts). 
The  plaintliC  contends  that  upon  the  facts 
alleged  by  him  In  his  complaint  he  is  enti- 
tled to  tbe  relief  he  asks.  He  also  claims' 
that  the  demurrer  does  not  set  out  with  tbe 
necessary  precision  and  deflniteness  any 
ground  of  objection  which  can  be  successful- 
ly urged  against  his  contention.  The  sound- 
ness of  the  claim  as  to  the  insufficiency  of 
tbe  demurrer  depends  largely  upon  the  cor- 
rectness of  legal  propositions  which  tl>e  exi- 
gencies of  this  case  do  not  require  us  to 
consider.  The  circumstances  of  the  case  are 
such  that  the  plaintiff  can  obtain  no  sub- 
stantial benefit  from  our  action  unless  bis 
main  contention  is  well  made.  We  may 
therefore  properly  consider  the  case  upon  its 
broad  general  features,  and  without  regard 
to  possible  technical  aspects  of  the  pleadings. 
Tbe  plaintiff  does  not  rest  his  application 
entirely  upon  the  provisions  of  section  815 
of  tbe  General  Statutes  of  1902,  providing 
for  the  granting  of  new  trials  for  reasonable 
cause.  On  the  contrary,  he  relies  especially 
upon  the  general  equity  powers  inherent  In 
the  court  to  which  his  complaint  is  address- 
ed. The  power  thus  invoked  Is  that  which 
was  under  discussion  in  Tyler  v.  Asplnwall, 
73  Conn.  493,  47  Atl.  755,  54  L.  R.  A.  758, 
and  Goldreyer  v.  Croman,  76  Conn.  113,  65 
Atl.  594.  In  Smith  v.  Hall,  71  Conn.  427, 
42  Aa  86,  we  said  that  new  trials  might 
be  granted  for  equitable  cause  whei^e  no  legal 
ground  for  such  relief  la  shown,  and  that  ttfe 
power  to  grant,  them  Is  Inherent  in  courts 
of  equity,  and  confirmed  by  statute.  Tbe 
plaintiff  points  to  this  case,  to  which  he  might 
have  added  Carrington  v.  Holabird,  17  Conn. 
530,  as  furnishing  authority  for  bis  conten- 
tion that  the  court  of  common  pleas  had  the 
power  to  grant  the  relief  be  seeks.  If  this 
be  assumed,  the  plaintiff  still  remains  beset 
with  insurmountable  difficulties.  It  Is  a 
well-established  principle  that  courts  of  eq- 
uity will  not  relieve  against  the  operation  of 
Judgments  rendered  through  the  negligence 
or  Inattention  of  the  party  claiming  to  be 
aggrieved  or  his  attorney.  Crlm  v.  ^andIey, 
94  U.  S.  653,  24  L.  £d.  216;  Trustees  of 
Amherst  College  v.  Allen,  165  Mass.  178,  42 
N.  B.  570;  Babcock  v.  Brown,  25  Vt  550. 
60  Am.  Dec.  290;  Barhorst  v.  Armstrong  (C. 
C.)  42  Fed.  2.  The  plaintiff,  however,  cob- 
tends  that  the  situation  iH:esented  is  one  aris- 
ing from  mistake,  and  not  from  negligence. 
The  distinction  is  not  fundamental.  Equity 
will  not,  save  in  rare  and  extreme  cases, 
relieve  against  a  Judgment  rendered  as  thie 
result  of  a  mistake  on  the  part  of  a  party  or 
his  counsel,  unless  the  mistake  is  "unmixed 
with  negligence,"  or,  to  use  tbe  language  of 
tliis  court,  "unconnected  with  any  negligence 
or  inattention  on  the  part  of  the  Judgment 
debtiHr,"  or,  to  quote  again,  "when  the  negli- 
gence of  tbe  party  is  not  one  of  the  producing 
causes."  Crim  v.  Handley,  94  U.  8.  652,  24 
t.  Bd.  216;  Wlncbell  v.  Sanger,  78  Conn. 
399,  47  AU;  70«:  Alli«  v.  Hall,  76  Conn..  322, 
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56  Atl.  687;  1  Swift's  DJgest,  p.  788;  Trustees 
of  Amherst  College  y.  Allen,  165  Mass.  178, 
42  N.  a.  670;  Babcock  t.  BrowB,  26  Vt.  550, 
60  Am.  Dec.  290;  Barhorst  ▼.  Armstrong 
(C.  a)  42  Fed.  2.  The  negligence  or  iaat- 
t^itlon  of  an  attorney  Is  the  negligence  or 
iaattentioH  of  the  client  Cases  supra.  The 
facts  -of  this  case  furnish  the  plaintiff  no 
means  of  escape  from  the  application  of  these 
well-settled  rules. 

JCnddentally  the  plaintiff  seeks'  to  save  hIS' 
case  from  the  operation  of  the  general  rule 
that  a  court  has  no  control  over  its  Judg* 
ments  at  a  term  subsequent  to  that  at  which 
it  was  rendered  upon  the  theory  that  there 
was  no  final  Judgment,  but  an  order  of  dls- 
contlnaance.  An  order  of  discontinuance  is 
only  preliminary  to  a  Judgment,  and,  when 
made  effectire,  involves  a  Judgment,  which 
terminates  the  action,  and  exhausts  the  Ju- 
rlsdiction  of  the  court  over  it.  A  Judgment 
thus  rendered  is  as  final  as  any  Judgment  can 
be.  O'DeU  V.  Cowles,  76  Conn,  2»3,  56  AtL 
519. 

There  ia  no  error.  The  other  Judges  con- 
curred. 

(M  Md.  433) 

CHESAPEAKE  LIGHTERAGE  &  TOWING 

CO.  V.  WESTERN  ASSUR.  CO. 

OF  TORONTO,  CANADA. 

(Court  of  Appeals  of  Maryland.    June  9,  1904.) 

JUDQMBNT&— FINDINGS— BSTOPPEt. 

1.  On  loss  of  a  carfco  from  plaintifTs  acow  en 
route  to  a  steamer  which  was  to  carry  tbe 
goods,  the  assignee  of  tbe  owner  of  the  goods 
Drought  suit  against  the  owner  of  the  steamer 
and  plaintiff,  in  which  it  was  found  that  tbe 
scow  was  unseaworthy.  Held,  that  plaintiff 
was  not  estopped  by  such  finding  in  an  action 
against  the  insureir  of  the  caigo. 

Appeal  from  Court  of  Common  Pleas;  Hen- 
ry Stockbrldge,  Judge. 

.  Action  by  tbe  Chesapeake  Lighterage  & 
Towing  Company  against  the  Western  As- 
surance Company  of  Toronto,  Canada.  From 
a  Judgment  for  defendant,  plalntifl'  appeals. 
Reversed. 

Argued  before  McSHERRT,  C,  J„  and 
FOWLBR,  BOYD.  PEARCE,  SOHMUCK- 
BR,  and  JONES,  JJ.   ' 

.Robert  £[.  Smith,  for  appellant    John  I.< 
DoBUld^Q,:  for  appellee. 

BOYD,  j.  The  appellant  sued  the  appellee 
on  an  Insurance  policy  vltlch  insured .  merr 
chaindtses  wt)ile  on  board  certain  scows,  In-t 
dudlng  one  known,  as  No.  154,  on  which  the 
iiUKg:an(;e  waa  limited  to  $2,000.  The  decla- 
ration alleges  that  while  a  cargo  of  com  was 
being  carried  from  an  elevator  to  a  steam- 
ship, within  the  waters  of  the  harbor  of  Bal- 
timore, tills  scow  was,  by  reason  of  the  perils 
Insured  against  overturned,  and  the  com 
laden  thereon  was  ther^tiy  totally  lost,  and 
tbe  plaintiff  has  been  required  to  pay  tba 
owner  the  full.yalqe.tbereQf,.na|nety,  $2,^. 


After  tbe  defendant  had  filed  its  pleas  al- 
leging, amongst  other  things,  that  the  loss 
occurred  by  reason  of  the  unseaworthiness  of 
the  scow,  it  made  application  to  the  court,' 
under  section  116  of  article  76  of  the  Code, 
to  decide,  before  further  proceedings,  two 
questiohs,  namely:  (1)  Is  the  unseaworthi- 
ness of  said  scow  or  lighter  at  the  time  of  the 
commencement  of  the  alleged  risk,  and  dur- 
ing its  continuance,  a  defense  to  this  action? 
(2)  Is  the  finding  of  such  unseaworthiness  in 
the  admiralty  suit  mentioned  conclusive  up- 
on the  plaintiff  In  this  action? 

In  the  application  it  is  alleged  that  the  car- 
go belonged  to  the  firm  of  I.  M.  Parr  &  Son, 
and  that  after  its  loss  the  President  &  Direct- 
o'ra  of  the  Insurance  Company  of  North  Amer- 
ica, as  assignee  of  I.  M.  Parr  &  Son,  filed  its 
Wiel  against  tbe  North  German  Lloyd  Steam- 
ship Company  In  the  District  Court  of  the 
United  States  in  and  for  the  District  of  Mary- 
land (lOG  Fed.  973),  claiming  damages  for 
the  loss,  of  said  grain  on  tbe  ground  of  re- 
spondent's negligence  In  tbe  carriage  of  tbe 
same;  that  Judge  Morris,  of  said  court  ren- 
dered a  decree  in  favor  of  libelant  based  on 
his  finding  of  the  fact  that  said  scow  was 
unseaworthy  at  tbe  commencement  and  dur- 
ing the  continuance  of  Its  said  voyage.  It 
further  alleges  that  tbe  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  af- 
firmed said  decree  aiO  Fed.  420,  49  C.  0.  A. 
1),  and  the  appellee  filed  as  an  exhibit  a  no- 
tice from  the  appellant  Informing  it  of  tbe 
suit  in  admiralty,  tliat  the  North  German 
Lloyd  denied  ail  liability,  and  notlfyli^  the 
appellee  that  shonld  It  suffer  any  damage 
from  said  suit  it  would  hold  It  responsible. 
The  notice  refers  to  the  policy. of  Insurance, 
and  calls  upon  the  appellee  to  take  action 
with  the  North  German  Lloyd  to  defend  the 
suit  etc.  The  assistant  secretary  of  the  ap- 
pellee replied  that  be  could- not  see  that  his 
company  had  anything  to  do  with  the  mat- 
ter. The  suit  in.  admiralty  resulted  In  a  de- 
cree against  the  respondent  (North  German, 
Lloyd  Company)  in  favor  of  tbe  -  Insurance 
Company  of  North  America,  for  $2,200,  with, 
interest  and  costs.  The  appellant  admitted^ 
tbe  facts  set  out  In  the  application,  which,, 
in  addition  to  what  we  have  mentioned, 
states  that  the  appellant  was  represented  by 
counsel  In  the  Circuit  Court  of  Appeals,  The 
court  of  common  pleas  entertained  the  appli- 
cation, and  decided  both  questions  submitted, 
to  it  in  the  afiirmative.  A  verdict  was  ren- 
dered In  favor  of  tbe  defendant  and  this  ap-. 
peal  was  taken  from  the  Judgment  on  tluit 
verdict.  The  appellant  admits  the.  correct-, 
aess  of  the  court's  answer  to  the  first  ques- 
tion, namely,  that  unseawortlilness  at  the 
commencement  of  the  risk  and  during  the 
continuance  thereof  was  a  defense  to  this  ac- 
tion, but  contends  that  there  was  error  in  its 
decision  as  to  the  second  question. 

1.  A  number  of  cases  have  been  before 
ttls  court  involving  the  question  as  to  how 
far  a  Judgment  or  decree  of  a  court  of  com% 
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petent  jurisdiction  will  operate  as  an  es- 
toppel. In  McKlnzle  v.  Balthnore  &  O.  R. 
R.  Co.,  28  Md.  161,  It  is  thus  announced:  "A 
Judgment  to  operate  as  an  estoppel,  must  be 
niMn  tbe  same  subject-mattec  and  between 
the  same  parties.  The  term  'parties,'  how- 
ever, is  not  restricted  to  those  who  appear 
as  plaintiff  and  defendant  upon  the  record. 
It  concludes  those  who  are  directly  Interested 
In  the  subject-matter  of  the  suit,  knew  of  Its 
pendency,  and  had  the  right  to  control  and 
direct  or  defend  it"  That  was  an  action  of 
lepteTln.  In  the  prevlons  case  of  McKlnzle 
T.  Russell,  the  title  to  the  iron  In  controversy 
had  been  decided  to  be  in  McKlnisle.  Russell 
was  the  agent  of  Mantz  and  Byrne,  and 
only  claimed  the  Iron  as  the  property  of  his 
principals.  Mantz  and  Byrne  knew  of  the 
pendency  of  tbe  suit,  and  Mantz  and  their 
attorney  took  part  In  tbe  trial.  It  having 
been  determined  in  the  first  case  to  be  the 
property  of  McKlnzle,  this  court  had  no  hesi- 
tation In  holding  them  estopped  In  the  suit 
against  the  railroad  company,  which,  by 
agreement  of  all  the  parties,  they  "were  per- 
mitted to  come  In  and  defend  the  suit,  'as 
fully  and  in  the  same  manner  as  If  they  were 
defendants  named  in  the  writ' "  In  Chesa- 
peake &  O.  Canal  Co.  v.  County  Commission- 
ers, ST  Md.  201,  40  Am.  Rep.  4S0,  a  recovery 
by  the  county  commissioners  against  the  ca- 
nal company  was  sustained.  The  canal  com- 
pany was  under  obligation  to  keep  a  bridge 
over  the  canal  in  repair,  and,  having  failed 
to  do  so,  an  injured  party  sned  the  commis- 
sioners and  recovered  against  them,  the 
bridge  being  part  of  a  public  highway.  The 
canal  company  had  been  notified  of  tiie  pen- 
dency of  the  suit  and  had  taken  part  in  the 
management  Of  ttie  case.  It  was  held  liable 
for  the  amount  of  the'  Judgment  recovered 
against  the  county,  and  for  counsel  fees  paid 
by  the  latter.  Chicago  v.  Robbins,  2  Black, 
418,  17  L.  Ed.  298,  Robblns  v.  Chicago,  4 
Wan.  667,  18  Zi.  Ed.  42T,  and  other  weU- 
known  cases,  were  relied  on.  In  Parr  and 
Oockey  v.  State,  use  of  Cockey,  71  Md.  220, 
17  Atl.  1020,  it  was  held  that  a  decree  direct- 
ing the  payment  of  a  certain  sum  of  money 
by  a  guardian  to  a  ward  was  prima  fade 
binding  on  the  sureties,  althongh  they  were 
not  parties  to  tile  suit  and  it  was  also  de- 
cided that  when  a  party  Interested  in  a  sub- 
ject-matter of  a  suit,  as  those  sureties  were, 
does  in  fact  appear  and  exercise  the  right  of 
particlpattaig  In  the  defense,  as  if  he  were  a 
technical  party,  of  record,  "he  cannot  after- 
wards be  heard  to  contend  that  he  la  not 
bound  and  concluded  by  tiie  Judgment  or 
decree,  to  the  same  eitent  that  he  would 
have  been  if  made  a  technical  party  to  the 
proceeding,"  and,  "where  a  party  has  had  a 
full  and  fair  opportunity  presented  of  mak- 
ing all  the  defenses  at  his  command  to  an 
asserted  right  or  claim,  it  is  quite  Immaterial 
that  he  has  elected  to  appear  and  defend  in 
tbe  name  <^  another  who  is  a  party  of  rec- 
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ord,  rather  than  cause  himself  to  be  made  a 
codefend'arit."  Again  It  was  there  said,  "At 
any  rate,  having  bad  a  legal  opportunity  to 
make  their  defenses,  they  cannot  be  heard  to 
say  that  they  did  not  avail  themselves  of  It" 
In  Albert  v.  Hamilton,  78  Md.  304,  26  Atl. 
841,  some  of  a  ijnmber  of  mortgagors  had 
filed  a  bill  to  have  a  mortgage  set  aside,  al- 
leged to  have  been  procured  by  fraudulent 
representations,  which  case  was  decided 
against  them.  If  was  held  that  other  mort- 
gagors, knowing  of  the  pendency  of  that  suit 
who  had  .neglected  or  willfully  refused  to 
take  part  in  those  proceedings,  were  con- 
cluded by  the  decree  therein.  It  was  on  the 
ground  "that  persons  who  are  directly  inter- 
ested In  the  suit  and  have  knowledge  of  Its 
pendency,  and  who  refuse  or  neglect  to  ap- 
pear and  avail  themselves  of  their  rights,  are 
concluded  by  the  proceedings  as  effectually 
as  if  they  were  parties  named  on  the  rec- 
ord." In  Fetterhoff  v.  Sheridan,  94  Md.  443, 
51  Atl.  123,  we  applied  the  doctrine  to  ii 
claimant  of  property  sought  to  be  condemned 
in  an  attachment  proceeding,  and  held  that 
if  the  claimant  having  notice  of  the  proceed- 
ing, failed  to  appear  and  defend,  and  Judg- 
ment of  condemnation  was  rendered  against 
the  garnishee,  the  claimant  would  be  bound 
by  the  result.  Other  cases  might  be  cited, 
but  these  suQJce  to  point  out  some  of  the 
circumstances  under  which  one  not  a  techni- 
cal party  may  be  concluded  by  the  result  of  a 
proceeding  In  which  he  is  Interested  and  of 
which  he  has  notice.  It  is  for  the  purpose  of 
avoiding  useless  litigation,  and  to  put  an  end 
to  controversies  that  can  properly  be  disposed 
of  in  one  proceeding. 

2.  But  giving  this  salutary  doctrine  its  full 
effect  and  without  being  willing  to  depart 
one  iota  from  It,  is  it  conclusive  of  this  case? 
This  iippellant  actually  did  defend  the  case 
in  admiralty,  but  in  doing  so,  what  was  to 
its  Interest  to  establish?  Bear  in  mind  that 
It  was  a  suit  of  the  assignee  of  the  owner  of 
the  cargo  against  a  common  carrier,  and  that 
the  appellant's  responsibility  was  due  to  the 
fact  that  it  was  a  common  carrier,  acting  for 
the  respondent.  Judge  Morris'  opinion,  made 
part  of  the  record,  shows  that  the  respond- 
ent averred  for  defense  in  Its  answer  that 
the  corn  was  not  received  on  board  the  H.  H. 
Meier,  its  ship  which  was  to  carry  It  and 
was  lost  by  the  upsetting  of  the  lighter;  but 
the  Judge  said  that  since  the  case  of  Bulkley 
r.  Cotton  Cb.,  24  How.  886,  16  L.  Ed.  599. 
it  has  been  conceded,  under  such  circum- 
stances as  were  presented  in  the  admiralty 
case,  that  "the  lighter  is  the  substitute  of 
the  ship,  and  that  the  goods  are  In  fact 
therefore,  delivered  into  the  custody  and 
care  of  the'  ship  and  her  owners  from  the 
time  that  they  are  placed  on  the  lighter." 
And  he  went  on  to  say,  "For'the  purposes  of 
this  case,  I  shall  take  it  that  the  bill  of  lad- 
ing which  was  intended  to  be  the  contract 
for  the   carriage   was  applicable  to  these 


Digitized  by 


Google 


18 


S8  ATLANTIC  RBPOBTBR. 


(Md. 


goods  and  to  the  rights  of  the  parties  from 
the  time  that. the  com  was  put  upon  the 
lighter;"  and  he  held  that  "the  rule  in  ad- 
miralty la  that  when  goods  are  placed  aboard 
a  vessel,  and  the  vessel  starts  on  her  voy- 
age, and  within  a  short  time,  without  any 
unusual  occurrence  of  any  sort  arising,  the 
goods  are  injured  by  the  leakage  of  the  ves- 
sel or  its  capsizing,  the  presumption  is  that 
there  was  some  unseaworthiness  in  the  ves- 
sel at  the  inception  of  the  voyage."  After 
discussing  the  testimony,  he  added:  "There 
is  therefore  a  failure  on  the  part  of  the  re- 
spondent to  show  that  this  disaster  occurred 
through  any  unusual  occurrence,  or  anything 
that  could  in  any  sense  whatever  be  called 
'a  danger  of  the  sea,'  "  and  hence  it  followed 
that  the  accident  must  have  happened  ei- 
ther because  the  lighter  was  unfit  for  the 
duty  undertalcen,  or  was  leaking  while  at 
the  wharf;  or  had  such  a  defect  in  her  that 
the  slight  roll  caused  by  the  swell  of  the  wa- 
ters brought  some  defective  portion  of  her 
under  the  water,  which  leaked  in  through  the 
defect  It  is  manifest,  then,  that  it  was  to 
the  Interest  of  the  lighterage  company  to 
prove  that  the  scow  was  seaworthy,  and 
that  the  disaster  occurred  through  what  is 
called  "a  danger  of  the  sea."  And  it  is 
equally  clear  that  it  would  have  been  to  the 
advantage  of  the  appellee  to  show  that  it 
was  not  occasioned  by  a  ^eril  of  the  sea,  as 
its  policy  of  insurance  was  against  "perils, 
losses  and  misfortunes  occasioned  by  perils 
of  the  sea,"  and  it  has  the  right  to  require 
the  appellant  to  prove  that  the  loss  was  so 
occasioned  before  it  can  recover.  If  the  ap- 
pellee had  complied  with  the  request  of  the 
lighterage  company,  and  defended  the  suit, 
would  the  latter  company  have  permitted  it 
to  ofFer  evidence  that  the  scow  was  not  sea- 
worthy, and  thereby  not  only  relieve  Itself 
of  responsibility,  but  help  to  fix  the  liability 
on  the  lighterage  company?  Surely  it  would 
not.  Is,  then,  this  such  a  case  as  calls  for 
an  application  of  the  principle  relied  on  to 
estop  the  appellant?  It  does  not  seem  to  us 
to  be  such.  The  appellee  would  not,  under 
the  circumstances,  to  use  the  language  of 
Judge  Alvey  in  Parr  &  Cockey  v.  State,  su- 
pra, have  "had  a  full  and  fair  opportunity 
presented  of  making  all  the  defenses  at  its 
command  to  an  asserted  right  or  claim."  We 
do  not  overlook  the  fact  that  the  appellant 
Invited  and  requested  the  appellee  to  de- 
fend the  admiralty  suit;  and  stated  that  the 
North  German  Lloyd  Ck>mpany  authorized 
them  to  say  that  they  would  be  pleased  to 
have  its  co-operation  In  the  defense;  but  it 
was  requested  to  defend,  not  to  aid  the  libel- 
ant, which  it  would  have  done  if  it  had  as- 
sumed the  position  which  It  would  have  been 
interested  in  establishing.  It  would  be  use- 
less to  contend  that  the  lighterage  company 
or  the  North  German  Lloyd  Company  would 
or  might  have  permitted  it  to  adopt  its  own 
line  of  defense,  if  that  was  contrary  to  the 
interests  of  those  companies,  for  at  most  the 


appellee  could  only  be  held  liable  for  $2,000, 
while  the  libelant  was  claiming  and  actually 
did  recover  more  than  that  sum.  It  is  clear 
that  if  the  appellee  had  complied  with  the 
request  of  the  appellant,  and  taken  part  In 
the  defense  oiT  the  admiralty  case,  it  would 
have  been  compelled,  on  this  question,  to 
choose  between  proving  that  the  vessel  was 
unseaworthy,  and  thereby  make  the  respond- 
ent liable,  or  that  it  was  seaworthy,  and 
thereby  make  itself  liable.  In  short,  the  in- 
terests of  the  appellant  and  the  appellee 
radically  differed  la  the  line  of  defense  to  be 
adopted,  and  therefore  it  was  not  auch  a 
case  as  required  or  authorized  the  appellee 
to  defend.  As  the  North  German  Lloyd  Com- 
pany was  sued  as  a  common  carrier,  any  de- 
fense that  would  benefit  the  appellant  would 
likewise  benefit  it,  but  that  was  not  so  with 
the  appellee.  We  are  therefore  of  the  opin- 
ion that  the  appellee  was  not  only  under  no 
obligation  to  take  part  in  that  case,  but  could 
not  properly  have  done  so,  if  it  intended,  as 
it  had  a  right  to  do,  to  rely  on  the  terms  of 
its  policy  in  determining  its  responsibility  to 
the  appellant.  It  was  neither  a  party  nor  a 
privy  in  the  sense  those  terms  are  used  in 
the  authorities,  nor  did  it  have  an  interest 
in  the  subject-matter  similar  to  that  of  the 
appellant,  but,  on  the  contrary,  as  we  have 
seen,  its  interest  was  just  the  opposite  in 
the  material  issue  in  that  case,  namely, 
whether  the  scow  was  seaworthy.  It  would 
have  been  impossible  for  it,  therefore,  to 
have  made  such  defenses  in  that  case  as  it 
has  the  right  to  make  against  the  appellant 
We  have  been  referred  to  no  case  that  goes 
to  the  extent  we  are  asked  to  go  in  this,  un- 
der such  circimistanceB  as  we  have  stated. 
The  appellant's  liability  to  the  owner  of  the 
cdrn  was  that  of  a  common  carrier,  gov- 
erned by  principles  applicable  to  that  rela- 
tion as  applied  in  an  admiralty  proceeding, 
while  any  responsibility  on  the  part  of  the 
appellee  to  the  appellant  was  by  virtue  of 
the  contract  of  insm'ance,  which  was  to  be 
determined  by  the  terms  and  conditions  of 
the  policy.  Any  recovery  from  the  appellee 
by  the  appellant  would  not  be  on  the  theory 
of  reimbursing  the  latter  for  what  it  would 
have  to  pay  as  the  result  of  the  decree  in  the 
admiralty  proceeding.  There  was  no  remedy 
over  against  the  appellee  by  reason  of  that 
suit,  but,  if  liable  at  all,  It  was  on  the  con- 
tract of  Insurance.  It  is  evident,  therefore, 
that  the  appellee  was  not  estopped  by  that 
proceeding,  or  by  reason  of  the  notice  of  its 
pendency. 

3.  Having  found  that  the  appellee  was  not 
estopped,  is  the  appellant  precluded  from 
suing  in  this  case?  That  estoppels  must  be 
mutual  and  reciprocal  is  a  principle  frequent- 
ly announced  by  this  court  It  was  said  in 
Cheveront  v.  Textor,  63  Md.  808,  that  "es- 
toppels are  always  mutnal  and  reciprocal. 
Herman  on  Bstoppel;  Alexander  v.  Walter, 
8  Gill,  ^9  [50  Am.  Dec.  688].  When  the  par- 
ties are  not  the  same  In  an  action  at  law. 
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the  Jndfrment  or  finding  of  tiie  Jury  In  an- 
other canse,  where  only  one  of  the  litigants 
[aa  Is  the  case  here]  was  a  iMirty,  cannot  be 
adznlaalble  as  evidence,  or  by  way  of  es- 
toppel, because,  the  parties  not  being  the 
same,  there  Is  no  mutuality.  It  Is  res  Inter 
alloa  acta.  Strangers  are  not  bound  by,  nor 
can  they  take  advantage  of,  an  estoppel 
growing  ont  of  proceedings  to  which  they 
were  strangers,  and  had  no  opportunity  of 
being  heard.  Herman  on  Estoppel,  120.  Es- 
tc^ipels  by  Judicial  determination  can  only  be 
relied  on  by  parties  or  priyies."  In  Oroshon 
T.  Thomas,  20  Md.  284,  the  doctrine  was  thus 
announced:  "Estoppels  are  mutual,  and  can- 
not be  Insisted  on  by  any  one  who  iB  not 
himself  bound  thereby.  See  1  Greenl.  E)v.  f| 
624,  62&  Here  the  appellee  was  not  a  par^ 
to  the  record  offered  In  evidence,  and,  not 
bdng  concluded  by  it  himself,  cannot  rely  up- 
on It  as  a  technical  estoppel  upon  the  ap- 
pellant" And  In  Bolton  Mines  Co.  v.  Stokes, 
82  Md.  62,  83  Atl.  494,  81  L.  R.  A.  789,  It 
was  thns  stated:  "Estoppels  must  be  recip- 
rocal and  bind  both  parties.  They  operate 
only  on  privies  in  blood  or  estate,  and  can  be 
used  neither  by  nor  against  strangers.  He 
that  shall  not  be  concluded  by  the  record  or 
other  matter  of  estoppel  shall  not  conclude 
another  by  If  See,  also,  Oecll  t.  OecU,  19 
Md.  72;  81  Am.  Dec.  626,  and  Alexander  ▼. 
Walter,  8  Gill,  239,  SO  Am.  Dec.  688,  and  note 
Of  Mr.  Brantly  in  the  annotated  edition, 
where  many  cases  are  cited. 

As  there  is  nothing  in  the  record  to  sug- 
gest an  estoppel  In  pals.  It  Is  not  necessary 
to  discuss  that  It  is  not  pretended  that  the 
appellee  was  In  any  wise  misled  to  its  injury 
by  any  act  of  the  appellant,  done  or  omitted 
to  be  done,  which  calls  for  the  application  of 
that  valuable  doctrine. 

We  are  therefore  of  the  opinion  that  the 
finding  In  the  admiralty  case  that  the  scow 
was  unseaworthy  is  not  conclusive  upon  the 
appellant  and  hence  the  Judgment  must  be 
reversed.  Judgment  reversed  and  new  trial 
awarded;  appellee  to  pay  the  costs. 


(M  Hd.  558) 

SAMUEL  et  aL  v.  NOVAK  et  aL 
(Oonrt  of  Appeals  of  Maryland.    June  8,  1904.) 

AMOmiNO    I.ARD0WNKRS  —  EXCAVATIONS— IK- 

jxntacs— iraoLiocNCE— 4}UKBnoNs  fob  jubt. 

1.  In  an  action  of  tort  against  an  owner  and 
contractor  for  injuries  to  plaintifTa  property, 
occasioned  by  defendants  in  excavating  an  ad- 
Joining  lot,  it  was  proper  to  instruct  that,  if  the 
tnjary  was  caused  by  tlfe  contractor's  failure  to 
properly  perform  a  contract  with  plaintiff  for 
the  protection  of  the  property,  the  verdict  most 
be  for  the  contractor. 

2.  Where  an  excavation  on  defendant's  lot 
adjoining  plaintiff's  premises,  was  not  collat- 
eral to  the  undertaking  of  the  contractor,  but 
was  what  he  was  employed  to  do,  the  defend- 
ant was  responsible  for  the  injury  to  plaintiff's 
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property,  if  hs  did  net  take  reaaonabis  precan- 
tlons  to  prevent  the  probable  consequences. 

3.  Where  a  contractor  was  to  excavate  de- 
fendant's lot  below  the  walls  of  the  adjoining 
property,  whether  injury  to  the  adjoining  wails 
ongttt  reasonablv  to  have  been  anticipated  was 
a  question  for  tne  Jury. 

4.  Where  an  excavation  on  defendant's  lot 
was  along  and  l>elow  the  adjoining  walls,  and 
no  props  or  braces  were  used  to  sostain  them, 
whether  that  was  the  cause  of  the  injury,  and 
whether  the  contractor  was  negligent  in  leav- 
ing the  adioining  walls  unprotected,  were  ques- 
tions for  the  jury. 

C.  In  an  action  for  injuries  to  adjoining  prop- 
erty from  an  excavatioa,  aa  instruction  assum- 
ing that  the  injuries  were  caused  by  the  negli- 
gence of  an  independent  contractor  withdraws 
from  the  jurv  the  question'  of  fact  as  to  the 
cause  of  the  injury,  and  is  erroneous. 

Appeal  from  Baltimore  City  C!ourt 
Action    by    Rebecca    Samuel    and    others 
against  Frank  Novak  and  others.    From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

Argued  before  McSHERRY,  0.  J,,  and 
FOWLER,  BRISCOE,  BOYD,  PAGO,  and 
SCHMUCKER,  JJ. 

Myer  Rosenbusb,  for  appellants.  Oana  * 
Haman  and  John  M.  Requardt,  for  appellee*. 

PAOB,  X  This  la  an  actioB  at  tart, 
iHronght  by  the  appellants  against  the  appel- 
lees to  recover  damages  for  Injuries  to  the 
appellants'  bouse,  occasioned  by  the  alleged 
carelesHiess  of  the  appellees.  It  is  alleged 
in  the  declaration  that  the  appellees,  while 
engaged  In  removing  a  bnlldlng  adjacent  to 
the  property  of  the  appellants,  'VlUtWIy, 
carelessly,  and  In  an  unskillful  and  unwork- 
manlike manner  negligently  and  wrongfully 
tore  down  and  removed  a  building  adjacent  to 
the  property  of  the  said  plalntUCs,  and  then 
and  there  excavated  and  wmt  below  the 
foundation  walls  of  the  plaintiffs'  property, 
without  notice  to  said  plaintiffs,  and  that  by 
reason  thereof  the  property  of  tbe  plaintiffs 
was  structurally  weakened,  and  said  property 
collapsed  and  fell  In,"  etc  The  defendants 
pleaded  tbe  general  Issue,  and,  the  Judgment 
being  for  them,  the  plaintiffs  appealed. 

The  proof  shows  that  on  Friday,  the  16tb 
of  May,  1902,  the  appellants  were  notified  by 
Mrs.  Schlntter,  the  owner  of  the  property 
about  to  be  improved,  that  they  "could  not 
go  ahead  with  their  work  without  underpin- 
ning her  property."  At  that  time  the  Schlnt- 
ter building  was  entirely  down,  and  an  ex- 
cavation or  ditch  had  been  dug  for  the  walls 
of  the  new  structure  along  and  below  the 
foundations  of  the  walls  of  the  am)ellants' 
house.  Mrs.  Samuel  on  ths  same  day  en- 
tered into  an  agreemmt  with  the  defendant 
Novak,  In  which  the  latter  agreed  for  a  con- 
sideration of  $60  to  do  the  work  of  underpin- 
ning tbe  walls  of  the  appellants'  house,  and 
to  proceed  with  the  work  on  the  Monday  fol- 
lowing. Novak,  however,  did  not  begin  this 
work  until  the  following  Tuesday.  At  the 
time  this  agreement  was  made  the  walls  of 
the  Schlutter  building  were  entirely  down. 
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and  there  were  no  props,  braces,  or  otber 
preenutions  to  protect  the  wall  on  the  adjoln- 
lug  proyerty,  except  "a  narrow  board  extond- 
iug  midway  across  the  Scblutter  lot"  There 
was  evidence  offered  tending  to  show  that  it 
was  a  custom  among  builders,  while  tearing 
down  a  building  "similar  to  this,"  to  protect 
the  wall  on  the  adjoining  property  by  the 
use  of  props  and  braces;  and  the  fall  of  the 
appellants'  wall  was  caused  by  the  excava- 
tion upon  the  appellees'  lot 

The  court  granted  two  prayers,  both  of- 
fered by  the  defendants.  The  ajypeUants 
asked  no  instructions.  One  of  the  granted 
prayers  of  the  appellees  Instructed  the  Jury 
that  "by  the  theory  of  the  plaintUfs'  case — 
thf|t  is  (as  we  construe  the  plirase),  if  they 
found  that  the  injury  to  the  appellants'  prop- 
erty was  occasioned  by  the  failure  of  Novak 
to  properly  perform  a  contract  entered  into 
between  the  plaintiffs  and  Novak  for  the  pro- 
tection of  their  property" — their  verdict  must 
t»e  for  Novak.  The  hypothesis  upon  which 
this  Instruction  is  based  requires  that  the 
Jury  shall  find,  as  the  condition  of  Novak's 
right  of  recovery,  that  the  injury  was  caused 
by  bis  failure  to  perform  his  contract  to  un- 
derpin the  plaintiffs'  walL  If  this  were 
fotmd  to  be  the  cause  of  the  injury,  and  not 
the  negligence  of  the  defendants  in  making 
the  excavation,  then  it  seems  to  be  clear  that 
the  only  cause  of  action  the  plaintiffs  would 
have  would  be  against  Novak  for  a  breach 
of  Uie  contract  In  not  properly  performing 
the  work  of  the  underpinning,  and  not  for 
.negligently  I  making  the  excavation.  Upon 
the  hypothesis  of  tlds  prayer  no  recovoy 
could  be  bad  against  Novak  except  upon  an 
xctl<Hi  ex  contractu  for  a  breach  of  his  con- 
tract "It  is  impossible,"  said  this  court,  "to 
disregard  the  substantial  principles  which 
underlie  our  system  of  jurisprudence,  and  to 
some  extent  govern  the  forms  of  action. 
These  principles  must  still  be  recognized, 
however  the  new  form  may  be  changed  or 
simplifled."  StlrUng  v.  Oarritee^  18  Md.  476. 
This  instruction  was  therefore  properly 
granted. 

By  the  otber  prayer  the  case  was  taken 
'  from  ttie  Jury  so  far  as  concerned  Dora  J. 
Scblutter.  They  were  directed  to  find  for 
bw,  "because  It  appears  from  the  plaintiffs' 
case  the  work  of  excavation  on  the  defend- 
ant's lot  was  wholly  committed  by  her  to  an 
independent  contractor;  that  the  injury  to 
the  plaintiffs'  bouse  was  not  reasonably  to 
have  been  anticipated  as  the  [nrobable  conse- 
quence of  the  excavation,  but  was  caused  by 
the  negligence  of  the  independent  contractor." 
This  prayer  makes  two  assumptions  of  fact 
viz.,  that  the  injury  to  the  plaintiffs'  hotiae 
was  not  reasonably  to  have  been  anticipated 
as  the  probable  consequence  of  the  excava- 
tion, and  that  it  was  caused  by  the  negli- 
gence of  the  independent  contractor;,  and 
from  these  two  facts,  because  the  work  of 
excavation  was  committed  to  an  independent 
contractor,  the  Jnry  are  Instructed  to  find  for 


tbe  defendant  9chlutter.  The  obligations  of 
the  owner  in  <^e8  of  this  kind  are  fully  laid 
down  by  this  court  In  the  recent  case  of  Bou- 
apairte  v.  Wiseman,  89  Md.  21,  42  AtL  918, 
44  Li.  R.  a.  482.  In  that  case  the  l^al  prop- 
ositiou  by  the  appellant's  fourth  prayer  was 
tliat  the  owner  was  not  liable  for  the  injury 
to  tbe  adjoining  property,  becanse  the  work 
was  done  by  the  Independent  contractor  un- 
der tbe  written  agreement  appearing  In  the 
record  of  that  case.  The  court  after  staling 
broadly  the  general  principle  "that  when 
the  work  is  done  by  a  competent  contractor, 
under  an  agreement  which  grives  him  com- 
plete control  of  the  work  and  of  the  persons 
entployed  by  him  to  do  it  such  persons  will 
be  his  servants,  and  not  thpse  of  the  em- 
ployer, and  tiie  latter  will  not  be  liable  for 
injuries  caused  by  the  negligence,  because 
tltey  are  not  his  servants,  and  axe  not  under 
bis  control,"  further  said:  "But.  this  doc- 
trine has  been  repeatedly  held  not  to  relieve 
an  employer  from  all  responsibility'  of  every 
kind  for  the  consequences  of  defective  or  un- 
skillful work  done  on  his  premises,  even  by 
the  servants  of  an  independent  contractor. 
It  has  no  application  where  tlie  resulting  in- 
Jury,  instead  of  being  collateral  and  follow- 
ing from  the  negligent  act  of  the  employ^ 
alone,  is  one  that  might  have  been  antici- 
pated as  a  direct  or  probable  consequence  of 
the  performance  of  tbe  work  contracted  foe, 
if  reasonable  care  is  omitted  in  the  course  of 
its  performance."  In  tbe  same  case  it  was 
also  said:  "The  question  as  to  whether  such 
injury  might  reasonably  have  been  antici- 
pated as  a  probable  consequence"  of  the  work 
contracted  for  is  a  question  of  fact  for  tb« 
Jury.  By  tbe  contract  which  appears  in  tbe 
re<^rd,  Novak  was  to  dig  tbe  foundations  to 
a  depth  of  three  feet  below  ground,  and  this 
depth,  as  the  proof  shows,  would  carry  the 
excavation  below  the  walls  of  the  adjoining 
property.  Whether  injury  to  the  adjoining 
walls  ought  reasonably  to  have  been  antici- 
pated was  a  question  of  fact  which  should 
have  been  submitted  by  the  prayer  to  the 
Jury.  Unless  the  Jury  found  that  it  was  not 
reasonably  to  have  been  anticipated,  the 
owner  was  resiKinslble  for  the  injury  if  she 
did  not  take  reasonable  precautions  to  ob- 
viate and  pi-event  tbe  probable  consequence. 
The  excavation  was  not  a  matter  ooiiateral 
to  the  undertaking  of  the  contractoi.  It 
was  one  of  the  things  that  be  contiacted  to 
do;  and  if  that  under  all  the  circumstances, 
was  such  a  thing  as  would  probably  be  in- 
jurious to  other  persons,  it  was  the  duly  of 
the  owner  to  provide  that  reasonable  care 
should  be  taken  to  obviate  the  probable  conse- 
quence. But  the  prayer  is  defective  also  in 
that  it  withdrew  from  tbe  Jury  the  question 
of  fact  as  to  the  cause  of  the  Injury.  It  as- 
sumes that  it  was  cansed  by  the  negligence 
of  the  independent  contractor.  The  excava- 
tion was  along  and  below  tbe  adjoining  walls, 
and  no  props  or  braces  were  used  to  sustain 
them.    Whether  this  was  the  cause  of  tbe 
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iolury,  and  whetber  the  conduct  of  tbe  con- 
tractor tu  making  and  leaving  the  ditch  op«a 
■nrt  the  adjoining  walla  unprotected  amount- 
ed to  negligence  on  bis  part,  were  questions 
of  fact  to  be  determined  by  the  Jury,  and 
■honld  have  been  submitted  to  them  to  find. 
There  was  also  eridence  of  notice  to  the  ad- 
joining owner  of  the  neceaaity  for  underpin- 
ning her  walls,  and  of  delay  in  beginning 
that  work  until  the  following  Tuesday  morn- 
ing. What  the  effect  of  all  this  may  be  we 
are  not  called. upon  to  determine,  as  It  does 
sot  concern  any  qnoBtlon  that  this  record 
presents.  Whatever  it  may  be,  however,  it 
cannot  remove  the  objections  to  this  prayer. 
Nor  can  we  pass  upon  the  pray^s  of  the  ap- 
pellees that  were  presented  and  subsequently 
withdrawn.  They  ore  not  now  before  us, 
and  we  cannot  consider  them. 

For  error  in  granting  the  t^o  prayers  last 
retired  to,  the  Judgment  will  be  reversed, 
and  the  cfiuse  remanded  for  a  new  trial. 
Judgment  reversed,  and  cause  remanded  for 
new  trlaL 


(WXd.  867) 

BBACER  et  al.  v.  BALTIMOBB  RBlmiO- 

ERATING  &  HEATING  00.  OP 

BAL.TIMOEH  CITT. 

(Coort  of  Appeals  of  Maryland.    June  8,.  1004) 

IfUniCIPAI.  COBFOEAXIOnS— eiOBWALKS— KEO- 
tJUlTJON  or  USE  — CHABTKB  POWERS  — OB - 
SnUCTIONS  —  ABUTTINO  OWNESS  —  IWJUNO- 
TIOII— SPKCL&X  I/>8S— ANTiniPATID   IRJUSY. 

1.  Where  an  abutting  owner  obstracts  the  side- 
walk with  a  platform  extending  partially  over 
the  pavement,  and  uses  the  sidewalk  for  the 
pnrpose  of  loading  his  product  into  wagons, 
which  continuously  intertere  with  its  use  by 
pedestrians,  tbe'own«r  of  an  adjoining  building, 
■nstaining  a  special  loss  to  his  business  because 
of  Uie  oMtruction,  may  restrain  such  unreason- 
able interference. 

2.  Under  Baltimore  City  Charter,  St  7-11,  re- 
aairine  the  concurrent  action  of  the  mayor  and 
oonnci^  with  the  co-operation  of  the  board  of 
estimates,  in  gi-anting  Any  rights  or  franchises 
in  or  to  the  public  streets,  the  mere  permission 
of  the  board  of  estimates  will  not  protect  an 
abutting  owner  in  obstructing  the  sidewalk  with 
a  permanent  platform  for  use  in  his  business. 

3.  Under  Baltimore  City  Charter,  i  37,  au- 
thorising the  board  of  estimates  to  ^rant  the 
use  of  streets  for  bay  windows,  hitching  posba, 
steps,  and  other  such  temporary  or  similar  uses, 
the  board  cannot  grant  to  an  abutting  owner 
the  right  to  permanently  obstruct  the  sidewalk 
with  a  platform  for  business  purposes,  though 
the  permit  is  revocable  at  the  board's  discretion. 

4.  Where  an  abutting  owner,  intending  to  ob- 
stmct  the  sidewalk  with  a  permanent  platform. 
docs  not  deny  bis  purpose  to  construct  it,  and 
to  continuously  use  it  tor  delivering  his  prodnct 
to  wagons  standing  on  the  walk,  an  adjoining 
owner,  sustaining  special  loss,  may  restrain 
socb  nse  without  waiting  until  the  actual  com- 
mission of  the  acts. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Henry  t>.  Harlan,  Judge. 

Bill  by  John  Braner  and  others  against  the 
Baltimore  Refrigerating  &  Heating  Company 
of  Baltimore  City  to  restrain  the  erection  of 

f  1.  Bm  llmiMpsI  X3orpanitloiw,  vot  W,  Cent.  DIs. 
H  IMS.  1£(8.       ,. 


an  obstruction  on  the  sidevfalk.  Ftwn  a  de- 
cree dissolving  a  temporary  Injunction  and 
dismissing  the  bill,  complainants  appeal.  Re- 
versed. 

Argued   before   McSHBRRT.    C.    J.,  and 

FOWLER,  BRISCOE,  BOXD,  PAGE,  and 
SCHMUCKER.  JJ. 

EmIl  Budnltz  and  C.  Dodd  McFarland,  for 
appellants.  Alfred  S.  Niles  and  Robert  H. 
Smith,  for  appellee. 

SCHMUCKER.  3.  The  appellants  own  a 
lot  of  ground  on  the  northwest  corner  of  Eu- 
taw  and  Barre  streets,  in  Baltimore  City, 
fronting  25  feet  on  Eutaw  street,  with  a 
depth  of  76  feet  on  Barre  street  The  appel- 
lee owns  the  adjoining  lot  on  the  west  side  of 
Eutaw  street,  on  which  It  has  a  front  of  104 
feet  to  Wayne  street.  On  Wayne  street  It 
runs  west  125  or  130  feet,  and  thea  extends 
southerly  in  the  rear  of  the  appellants'  lot  to 
Barre  street,  on  which  it  has  another  front 
of  about  40  feet.  Eutaw  street  at  this  location 
Is  a  wide  thoroughfare,  running  north  and 
south,  and  it  is  much  traveled  by  vehicles  and 
pedestrians.  A  freight  track  of  the  Baltimore 
ti  Ohio  railroad  runs  along  the  center  of 
the  street,  on  which  cars  stand  to  receive  and 
deliver  freight  fron)  and  to  the  warehouses 
on  the  two  sides  of  the  street  The  east  side 
of  the  street  contains  the  extensive  freight 
warehouse  of  the  railroad  company,  and 
there  is  no  foot  pavement  on  that  side.  The 
only  sidewalk  provided  for  pedestrians  along 
this  portion  of  Eutaw  street  is  the  one  on  the 
west  side,  lying  immediately;  in  front  of  the 
lots  affected  by  t]ie  transactions  out  of  which 
the  present  controversy  arises.  Wayne  street 
is  only  18  or  20  feet  wide,  and  is  used  almost 
exclusively  by  wagons,  being  seldom  trav- 
ersed by  persons  on  foot  Barre  street  is 
60  feet  wide,  but  is  not  much  traveled. 
Neiitber  of  the  last-named  two  streets  has 
any  i^way  track  on  it  The  appellants'  lot 
Is  improved  by  two  small  stores  and  dwell- 
ings fronting  ob  Eutaw  street  The .  appel- 
lants occupy  the  one  at  the  corner  as  a  dwell- 
ing and  retail  liquor  store,  and  rent  the  other 
one  to  a  retail  tobacconist  The  appellee, 
having  erected  on  its  lot  a  large  building  for 
manufacturing  Ice  and  furnishing  heat  and 
power,  applied  to  the  board  of  estimates  for 
a  permit  to  erect  and  maintain  upon  the  Eu- 
taw street  sidewalk,  in  front  of  that  part  of 
Its  building  immediately  adjoining  the  ap- 
pellants' lot,  a  platform  3%  feet  high.  4  feet 
wide,  and  52  feet  long,  for  the  purpose  of 
loading  the  ice  to  be  manufactured  by  It  Into 
wagons,  and  also  to  remove  the  curb  and  low- 
er the  sidewalk  in  front  of  the  platform  so  as 
to  allow  wagons  to  back  up  against  it  over  the 
sidewalk  to  receive  their  loads  of  ice.  The 
board  of  estimates  granted  the  permit  asked 
for  by  the  appellee,  allowing  It  to  erect  the 
platform,  and  remove  the  curb  and  pavement 
from  the  sidewalk  and  the  street  in  front  pt 
it,  and  replace  them  by  a  uniform  pavement 
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of  TltrUed  brick,  bo  as  to  permit  of  the  un- 
obstructed approach  by  wagons  from  the  bed 
of  the  street  over  the  sidewalk  to  the  plat- 
form. The  appellants  thereupon  filed  the  bill 
In  this  case  in  Circuit  Court  No.  2  of  Balti- 
more City,  asserting  that  the  erection  and  use 
of  the  proposed  platform  by  the  appellee 
would  greatly  obstruct  and  endanger  the  pub- 
lic use  of  the  sidewalk,  and  divert  travel 
therefrom,  and  would  also  cause  irreparable 
injury  to  the  plaintiffs,  by  depriving  them 
and  their  tenants  of  the  custom  and  patron- 
age which  they  now  enjoy  or  can  reasonably 
expect  to  secure  from  persons  using  the  side- 
walk on  that  part  of  Butaw  street  The  bill 
also  alleges  that  by  reason  of  the  location  of 
the  plaintiffs'  property,  and  the  nature  of  the , 
business  conducted  therein,  they  will  suffer 
an  especial  loss,  different  from  that  sustained 
by  the  public  generally,  from  the  defendant's 
proposed  action,  and  prays  for  an  injunction 
to  prevent  the  erection  of  the  platform  and 
lowering  of  the  sidewalk  by  the  defendant 
The  court  granted  a  preliminary  injunction 
on  the  filing  of  the  bill,  but,  upon  the  coming 
in  of  an  answer  and  the  taking  of  testimony, 
it  passed  a  final  decree  dissolving  the  Injunc- 
tion and  dismissing  the  bill,  from  which  this 
appeal  was  taken. 

It  appears  from  the  testimony  of  Mr. 
Tough,  the  general  manager  of  the  appellee, 
who  testified  on  its  behalf,  that  it  has,  pri- 
marily with  a  view  to  its  own  Interest  and 
advantage,  but  also  with  a  view  to  causing 
the  least  interruption  to  travel,  arranged  to 
so  construct  its  building  as  to  deliver  its  en- 
tire output  of  ice  over  the  proposed  platform 
to  wagons  standing  on  the.  sidewalk,  backed 
up  against  it  and  that  It  may  also  use  the 
platform  for  handling  coal.  It  further  ap- 
pears from  the  testimony  of  the  same  wit- 
ness that  the  appellee  intends  to  manufacture 
about  100  tons  of  ice  per  day,  which  will  fill 
100  one-horse  wagons,  or  60  two-horse  wagons, 
and  that  it  will  require  eight  minutes  to  load 
and  start  each  wagon;  also  that  a  horse  and 
wagon  backed  up  against  the  platform  would 
extend  across  the  entire  sidewalk,  but,  if  the 
horse  or  horses  were  turned  at  right  angles 
to  the  wagon,  there  would  be  a  space  of  two 
feet  along  the  outside  of  the  place  formerly 
occupied  by  the  sidewalk,  on  which  pedes- 
trians might  pass  without  actually  going  into 
the  bed  of  the  street  Mr.  Tough  also  stated, 
both  before  the  board  of  estimates  and  when 
testifying  In  the  caSe,  that  the  bulk  of  dellv- 
'  eries  of  ice  over  the  proposed  platform  were 
expected  to  be  made  between  the  hours  of  2 
and  6  a.  m.;  but,  the  appellants'  counsel  of- 
fering, when  before  the  board  of  estimates, 
to  withdraw  all  objections  to  the  Issue  of  the 
permit,  if  upon  its  face  it  restricted  the  nse 
of  the  platform  to  those  hours,  the  appellee 
declined  to  accept  the  permit  in  that  form. 
This  witness  admitted  in  his  testimony  that 
Ice  would  be  delivered  to  customers  when 
they  called  for  it  and  there  was  other  evi- 
dence in  the  case  which  satisfies  us  that  the 


demand  for  Ice  would  not  be  limited  to  the 
short  portion  of  the  day.  This  is  evidence  ih 
the  record  of  the  witnesses  who  say  that  they 
have  frequently  seen  the  street  in  front  of  the 
property  now  under  consideration  crowded 
witii  wagons,  and  that  at  times  a  congestion 
of  traffic  occurs  there.  It  also  appears  from 
the  evidence  that  meat-packing  establish- 
ments in  the  neighborhood  use  an  overhead 
'steel  trolley  arrangement  for  conveying  their 
meat  across  the  sidewalk  from  the  bed  of  the 
street  to  the  warehouses,  which  does  not  se- 
riously interfere  with  the  use  of  the  sidewalk 
by  pedestrians. 

The  courts  have  frequently  been  called  up- 
on to  consider  the  legal  propositions  con- 
trolling the  use  of  public  streets.  The  cases 
upon  the  subject  agree  that  the  fundamental 
right  to  their  enjoyment  Is  that  of  the  gen- 
eral public  for  passage  over  and  along  them. 
In  the  exercise  of  this  right,  persons  employ- 
ing vehicles  are  primarily  entitled  to  occupy 
the  bed  of  the  street,  while  pedestrians  have 
a  similar  priority  of  claim'  upon  the  sidewalk. 
The  owners  of  lots  abutting  on  streets  are 
permitted  to  encroach  to  a  limited  extent, 
for  the  necessary  transaction  of  their  busi- 
ness, upon  this  primary  right  of  the  public, 
provided  they  do  not  unreasonably  interfere 
with  its  exercise.  But  it  must  always  be 
borne  in  mind  that  the  right  of  the  public 
to  employ  the  streets  for  purposes  of  travel 
and  transportation  is  the  paramount  one,  and 
that  of  the  abutter  to  occupy  them  for  other 
purposes  Is  a  permissive  and  subordinate 
one.  Bex  ▼.  Bussell,  6  Bast  427;  Bex  y. 
Jones,  8  Campbell,  230;  Callanan  v.  Gllmaii, 
107  N,  Y.  360,  14  N.  B.  264^  1  Am.  St.  Bep. 
831;  Flynn  t.  Taylor,  127  N.  X.  596,  28  N. 
B.  418,  14  L.  B.  A.  556;  Halsey  y.  Bapid 
Transit  Co.,  47  N.  J.  Eq.  380,  20  Ati.  859; 
Davis  V.  aty  <rf  Corry,  154  Pa.  602,  26  AH. 
621;  Blliott  on  Beads,  i  20;  Lake  Boland 
Elevated  B.  B.  Co.  v.  Baltimore,  77  Md.  379, 
26  Atl.  510,  20  L.  B.  A.  126.  A  merchant 
or  manufacturer  whose  place  of  business 
abuts  on  the  street  of  a  populous  city  mfty 
temporarily  obstruct  the  sidewalk  In  front 
of  his  building  in  the  process  of  loading  or 
unloading  his  merchandise  or  the  product  of 
his  factory,  provided  he  does  not,  in  so  doing, 
unreasonably  encumber  the  footway  or  inter- 
fere with  the  reasonable  use  and  enjoyment 
of  the  adjacent  property.  But  if  the  ad- 
jacent owner  suffer  special  or  peculiar  loss 
from  an  unlawful  obstruction  to  a  public 
sidewalk,  he  can  maintain  a  suit  for  damages 
or  file  a  bill  for  an  Injunction,  if  the  nature 
of  his  damage  be  such  as  to  make  the  latter 
form  of  action  appropriate.  Flynn  v.  Taylor, 
supra;  Callanan  v.  Gilman,  supra.  The  ex- 
tent of  the  right  of  the  abutting  owner  to 
obstruct  the  sidewalk  la  front  o{  his  estab- 
lishment is  not  to  be  determined  by  the  neces- 
'siUes  of  bis  business,  but  by  the  public  con- 
venience and  the  reasonable  enjoyment  by 
adjacent  owners  of  their  property.  In  Flynn 
T.  Taylor,  where  the  suit  was  brought  by 
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tbe  ownw  of  adjacent  property  against  the 
defendant  fOr  obstructing  tbe  aidewalk  in 
front  of  a  aaleratus  factary  owned  by  tbe 
latter,  by  having  tmcke  gtand  across  it  for 
several  boors  each  day  to  load  and  onload, 
the  court  say:  "While  the  defendant  was 
doubtless  careful  to  interfere  with  the  rights 
of  the  pnhlic  no  more  than  was  necessary 
f<Hr  the  convenient  transaction  of  bis  business 
with  the  facilities  he  bad.  he  could  not  law- 
fully supply  the  defects  in  bis  premises  by 
virtually  monopolizing  the  sidewalk  for  sev- 
eral hours  every  day.  As  the  court  said  in 
Rex  V.  Kussell,  6  East,  427,  he  'could  not 
legally  carry  on  any  part  of  his  business  in 
the  public  street  to  the  annoyance  of  the 
public'  Nor  could  he  'eke  out  the  Incon- 
«-enlence  of  his  own  premises  by  taking  in 
the  public  highway.'  Rex  v.  Jones,  3  Camp- 
bell, 230.  Whether  a  particular  use  of  a 
public  street  is  a  reasonable  use,  or  not,  is  a 
question  of  fact,  depending  on  all  the  cir- 
cumstances of  the  case.  •  *  *  While  the 
general  welfare  is  promoted  by  manufac- 
tories  such  as  the  defendant  carries  on,  and 
they  should  not  be  Interfered  with  for  light 
or  trivial  causes,  still  the  right  of  the  public 
to  the  use  of  the  sidewalk  is  paramount,  and 
he  must  so  arrange  his  boslueas  as  not  un- 
reasonably to  interfere  with  it"  In  Lake 
Roland  Elevated  B.  R.  C!o.  v.  Baltimore, 
supra,  this  court,  in  upholding  the  action  of 
the  city  of  Baltimore  in  requiring  the  re- 
moval of  one  of  two  street  railway  tracks 
which  had  been  laid  with  its  consent,  be- 
cause It  interfered  with  the  reasonable  and 
convenient  use  of  the  street  by  the  public, 
said:  "The  control  of  the  city  over  its  streets 
is  attended  with  the  duty  of  preserving  them 
for  their  legitimate  purposes.  They  are  in- 
tended for  the  passage  of  the  people  over 
tbem  on  foot,  on  horseback,  and  in  vehicles, 
on  their  occasionB  of  business,  convenience, 
and  pleasure.  It  is  not  competent  for  the 
city  to  defeat  the  primary  purposes  for  which 
they  were  dedicated  to  the  public  use.  They 
are  highways,  and  m'ust  be  maintained  as 
highways  as  long  as  they  are  kept  In  exist- 
ence." 

Let  OS  now  consider,  in  the  light  of  these 
principles,  whether  the  use  which  the  defend- 
ant intends  to  make  of  the  sidewalk  in  front 
of  its  factory  is  a  reasonable  one.  In  the 
first  place,  its  proposed  platform,  3%  feet 
high,  will  occupy  206  square  feet  of  the  pub- 
lic sidewalk,  from  which  pedestrians  will  be 
excluded  as  effectually  as  if  the  building  it- 
self were  extended  to  cover  that  much  of 
the  pavement  In  the  next  place,  the  curb- 
ing will  be  removed,  and  the  sidewalk  itself 
will  be  materially  changed  for  the  distance 
of  52^  feet  It  is  well  known  that  side- 
walks are  elevated  above  the  bed  of  the 
street,  and  supported  along  their  outer  side 
by  curbing,  in.  order  to  protect  those  using 
tbem  from  the  eacroachment  of  vehicles,  and 
from  the  dirt  and  fiitta  which  accumulate  on 
the  bed  of  the  street  by.  reason  of  the  uses 


•to  wlilch  It  is  applied,  as  well:a|)  from  the 
water,  which,  especially  during  rains,  ac- 
cumulates in  and  flows  down  ttie  gutters  ly- 
ing next  to  the  sidewalk.  The  nature  and 
extent  of  the  appellee's  intended  use  of  the 
platform  and  sidewalk  for  its  private  pur- 
poses in  handling  the  product  of  its  factory 
makes,  it  apparent  that  even  with  the  use 
of  such  skill  and  expedition  as  it  can  reason- 
ably expect  to  secure  from  its  employes  in 
that  connection,  the  sidewalk  in  front  of  the 
factory  will  be  practically  turned  into  a  load- 
ing yard  for  ice  wagons  during  several  hours 
of  each  day.  It  is  evident  that  this  Intended 
use  of  the  sidewalk  will  not  only  obstruct 
passage  over  it,  but  will  defile  its  surface 
with  the  droppings  from  the  horses  and  the 
drippings  from  the  ice  wagons,  especially  in 
warm  weather,  to  such  an  extent  as  to  lead 
pedestrians  to  avoid  the  use  oi  that  portion 
of  the  street  and  seek  other  avenues  of  pas- 
sage. That  this  will  cause  especial  damage 
and  injury  to  the  retail  business  carried  on 
in  the  defendants'  building  immediately  ad- 
joining the  platform  is  too  plain  for  con- 
troversy. As  was  said  by  the  court  in  Flynn 
V.  Taylor,  snpra,  "Diversion  of  trade  Inev- 
itably follows  diversion  of  travel." 

While  fully  recognizing  the  wisdom  and  the 
importance  to  municipal  prosperity  of  pursu- 
ing a  liberal  policy  toward  manufacturing  en- 
terprises, in  order  to  promote  their  growth, 
we  do  not  think  tliat  the  appellee  should  be 
permitted  to  erect  or  maintain  this  platform 
upon  the  pavement  in  front  of  its  premises, 
or  to  obliterate  for  its  own  convenience  so 
considerable  a  portion  of  the  sidewalk  dedi- 
cated by  condemnation  to  public  use.  This 
platform  is  intended  to  provide  greater  room 
for  handling  the  ice,  and  its  erection  will,  in 
effect  constitute  an  extension  of  the  first 
floor  of  the  factory  over  a  considerable  part 
of  the  sidewalk.  The  use  to  which  the  ap- 
pellee admits  that  it  proposes  to  put  the  bal- 
ance of  the  sidewalk  for  some  hours  in  each 
day  would  amount  to  a  practical  conversion 
of  it  while  being  so  used,  to  a  part  of  the 
factory  premises.  The  appellee,  in  proposing 
to  operate  a  factory  turning  out  a  bulky  prod- 
uct requiring  the  daily  use  of  many  wagons 
for  its  delivery,  comes  fairly  within  the  oper- 
ation of  the  principle  announced  in  Rex.  v. 
Russell,  supra,  where  it  was  said  "that,  if 
the  naturo  of  the  defendant's  business  wera 
such  as  to  require  the  loading  of  so  many 
more  of  bis  wagoos  tlian  could  be  convenient- 
ly contained  within  his  own  private  prem- 
ises, he  must  either  enlarge  his  premises,  or 
remove  his  business  to  some  more  convenient 
spot"  The  appellee's  premises  front  for  at 
least  126  feet  on  Wayne  street  which  is  un- 
used by  pedestrians,  and  also  46  feet  on 
Barre .  street  By  a  Judicious  use  of  this 
frontage,  together  with  such  enlargemmt  of 
its  promises  as  the  extensive  delivery  of  its 
product  may  require,  It  can,  at  the  cost  per-' 
liaps,  of' some  inconvenience  to  itself;  trans- 
act its  business  without  unreasonable  iQter- 
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ference  with  the  vae  by  tbe  public  of  any  of 
the  streets. 

The  i>enni88lon  of  the  board  of  estliiiates 
relied  on  by  the  appellee  for  Its  proposed  oc- 
cupation and  use  of  the  sidewalk  in  qnestlon 
can  afford  It  no  protection.  The  charter  of 
Baltimore  (sections  7  to  11,  indnslTe)  con- 
tains  q>eclflc  provisions  for  granting  any 
rights  or  franchises  In  or  to  its  public  streets, 
for  which  it  requires  tbe  concurrent  action  of 
the  mayor  and  the  city  council,  with  the  oo- 
opemtion  of  the  board  of  estimates.  It  is  ad- 
mitted that  no  such  action  was  taken  In  this 
case.  The  appellee  sets  up  a  mere  permit 
from  tlie  board  of  estimates,  Issued  in  exer- 
cise of  powers  supposed  to  bare  been  confer^ 
red  on  it  by  section  37  of  the  city  charter. 
That  section  authorizes  the  board  of  esti- 
mates to  grant,  for  such  price  and  upon  such 
terms  as  it  may  think  proper,  tbe  right  to  use 
the  streets  for  "bow  or  bay  windows,  hitch- 
ing posts,  areaways,  steps,  planting  of  trees, 
storm  doors,  drains  and  drain  pipes  or  other 
such  temporary  or  similar  uses,"  after  first 
serving  copies  of  the  applicationa  therefor  up- 
on the  adjoining  property  owners.  That  sec- 
tion does  not,  in  our  opinion,  confer,  either  in 
express  terms  or  by  fair  Implication,  upon  the 
board,  the  power  to  grant  permits  for  tbe  uses 
here  proposed  to  be  made  of  the  sidewalk  by 
the  appellee,  which  are  neither  similar  -to 
those  enumerated  la  section  37,  nor  tempo- 
rary in  their  nature.  A  temporary  use  of  a 
street  is  one  which,  from  its  character,  will 
not  be  of  long  duration— such,  for  instance,  as 
depositing  thereon  materials  for  buildings  in 
process  of  construction  or  repair,  or  the  erec- 
tion of  a  scaffold  or  other  transient  structure 
thereon.  The  obstruction  and  use  of  the  side- 
walk for  private  purposes  here  intended  to  be 
made  by  the  appellee  appear  from  the  face  of 
the  Eecord  to  be  systematic  and  continuous  In 
tlieir  nature. 

Nor  does  the  fact  that  tbe  permit  granted  to 
the  appellee  by  the  board  of  estimates  was 
by  its  terms  revocable  at  the  discretion  of  the 
board  alter  the  quality  of  the  acts  to  be  done 
under  it.  The  nature  of  the  acts  to  be  done 
remains  the  same,  although  the  supposed  au- 
thority to  do  them  be  defeasible  In  its  terms. 
The  contents  of  sections  7  to  11  of  the  city 
charter,  regulating  the  granting  of  franchises 
in  proiierty  held  by  the  municipality  for  pub- 
lic purposes,  exclude  the  view  that  the  Iiegis- 
latnve,  in  enacting  that  instrument.  Intended 
to  confer  upon  any  subordinate  municipal 
boards  or  ofQcials  power  to  grant  important 
franchises  affecting  public  streets  or  proper- 
ty. It  would  not  be  competent  for  the  mu- 
nicipality Itself  to  confer  authority  upon  any 
private  penmi  to  employ  the  public  streets  in 
liny  enterprise  or  occupation  which  would 
defeat  the  primary  purposes  for  wtalch  they 
were  dedicated  to  public  use. 

As  tbe  appellee  does  not  deny  its  intention 
to  construct  tbe  platform  and  make  the  chan- 
ges in  the  grade  and  pavement  of  the  side- 
walk, and  to  deliver  ice  from  the  platform  to 


wagons  standing  on  the  sidewalk  nt  the  rate 
of  100  tons  per  day,  the  appellants  are  enti- 
tled, to  thehr  injunction  without  waiting  until 
the  actual  commissioB  ot  those  acts. 

The  decree  appealed  from  will  be  reversed, 
and  the  case  remanded,  to  the  end  that  an 
injunction  may  be  Issued,  restraining  the  ap- 
pellee from  erecting  the  platform,  or  remov- 
ing the  curb  from  the  sidewalk,  or  changing 
the  grade  of  tbe  latter.  If  the  aj^iellee  has 
already  erected  the  platform,  or  made  the 
IMoposed  changes,  or  any  of  them,  in  the  curb 
and  sidewalk,  the  circuit  court  is  directed, 
upon  a  proper  amendment  of  tbe  bin,  to  re- 
quire it  by  mandatory  injunction  to  remove 
by  some  specified  day  tbe  platform,  and  re- 
store tbe  curb  and  sidewalk  to  the  grade  and 
condition  in  which  they  were  at  the  time  of 
the  filing  of  the  bill. 

Decree  reverse^,  with  costs,  and  case  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 


(w  MO.  wn 

CliARK  et  al.  v.  CLARK  et  aL 
(Court  of  Appeals  of  Maryland.    June  9,  1904.) 

WILLS — ^ESTATE     DEVISED— FEE — BESTBICTIOKS — 
VAUDITT— PBECATOBT    TBDST. 

1.  Testatrix's  will  devised  her  property  to  her 
children  "absolutely,"  share  and  share  alike: 
and  a  subsequent  claoae  directed  that  none  of 
the  property  should  be  sold  for  tbe  purpose  of 
division  until  the  expiration  of  10  years  unless 
all  the  children  riiould  agree  on  such  a  sale, 
and  a  desire  was  expressed  that  the  children 
should  live  together  and  use  the  income  of  the 
proi)crty  for  their  support  until  the  expiration 
of  such  10  years.  Beld,  that  the  attempted  im- 
position of  restrictions  on  the  method  of  aliena- 
tion and  enjoyment  of  tbe  absolnte  estate  given 
the  children  was  inoperative  and  void. 

2.  Where  a  will  gave  testatrix's  children  an 
absolute  estate  in  lands,  share  and  share  alike, 
and  then  expressed  a  desire  that  the  children 
should  live  together  and  nse  the  income  of  the 
property  only  for  10  years,  no  trust  was  cre- 
ated by  the  precatory  language. 

Appeal  from  Circuit  (3ourt,  Baltimore 
County,  in  Equity;  N.  Charles  Burke,  Judge. 

Suit  by  James  G.  Clark  and  another,  in- 
dividually and  as  executors  of  the  will  of 
Martha  E.  Clark,  deceased,  afainst  Rebecca 
F.  Clark  and  others,,  tor  a  construction  of 
the  will  of  testatrix.  From  the  decree,  com- 
plainants appeal.  Affirmed  in  part,  and  in 
port  reversed. 

Argued  before.  McSHEKRY.  0.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
SCHMUOKER,  and  JONES,  JJ. 

Ralph  Robinson,  for  appellants.  David 
O.  Mcintosh,  Jr.,  and  Col.  David  Q.  Mc- 
intosh, for  appellees. 

SCHMUCKBR,  J.  This  appeal  is  from  a 
decree  of  the  circuit  court  for  BaltiBiote 
cotmty,  tn  equity,  passed  In  a  special  case 
stated,  instituted  to  procure  a  conBtmction 
of  the  will  of  the  late  Miartha  B.  Clark.  The 
first  three  clauses  of  the  wUl  make  sundry 
pecuniary  legacies  and  specific  bequests  not 
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material  to  tbe  issue  in  tills  case.  Tbe. 
^oestioiis  calling  for  oonstnictlon  arise  ont 
of  tbe  provlslonB  of  tke  foiuth  clause,  whicb 
disposes  of  tbe  reaidne  of  tbe  estate.  Tbat 
clause  consists  of  tvrO'  paxagrapbs,  and  is 
as  follows: 

"Fonrtb.  I  give  and  devise  all  tbe  rest, 
residue  and  remainder  of  my  property  end 
estate  of  every  kind  to  all  my  children  ab- 
solntely,  share  and  share  alike,  eqnally  to 
be  divided  between  them,  the  children  of  any 
deceased  child  to  take  and  have  tbe  share 
to  wbid)  their  parent  would  be  entitled  If 
living. 

"It  Is  my  will  and  direction  that  my 
property  hereby  given  to .  my  said  children 
shall  not  be  sold  for  tbe  purpose  of  division 
of  proceeds  of  sale  among  them  until  tbe 
end  of  ten  years  from  tbe  time  of  my  death, 
unless  all  my  said  children  agree  that  such 
sale  and  division  shall  be  made  between  them 
before  tbat  time,  and  in  case  all  of  them  do 
thus  agree  in  writing  to  make  such  sale  or 
division  of  my  property  before  said  period 
of  ten  years,  then  I  do  authorize  them  to 
make  said  sale  or  partition  of  my  prop- 
erty, so  that_  each  one  may  receive  bis  or 
her  shara  l'  express  the  wish  that  tny  cbil- 
dren  shall  continue  to  live  together  as  they 
do  now,  and  use  the  income  of  my  property 
for  their  support  until  the  expiration  of  sai^ 
fen  years  from   my  death." 

The  testatrix  was  a  widow,  and  died  seised 
of  real  estate  worth  about  $100,000,  and 
possessed  of  personal  property,  consisting  of 
stocks  and  chattels,  of  tbe  net  value,  after 
tbe  payment  of  her  debts,  of  about  $34,000. 
She  left  surviving  her  one  son  and  six  daugh- 
ters, all  of  whom  were  unmarried  adults. 
At  the  time  of  her  death,  and  for  some  years 
prior  thereto,  she  had  maintained  both  a 
town  and  country  house,  between  which  she 
divided  her.  time,  and  all  seven  of  her  chil- 
dren were  at  home  with  her.  By  her  will 
the  testatrix  named  her  son  and  one  of  her 
danghters  as  executors,  and  they  duly  qual- 
ified as  such,  and  have  substantlklly  com- 
pleted tbe  administration  of  the  personal 
estate.  The  present  proceeding  was  filed  on 
the  equity  side  of  tbe  circuit  court  for  the 
construction  of  the  win,  and  all  of  the  chil- 
dren were  made  parties  to  it  in  their  own 
right,  and  tbe  two  who  were  named  as  ex- 
ecutors were  also  made  parties  In  that  ca- 
pacity. 

Tbe  case  stated  propounds  seven  separate 
questions  of  construction,  to  which  it  asks 
for  answers.  All  of  these  questions  relate 
to  the  operation  and  eftect  of  the  second 
paragraph  of  the  fourth  clause  of  the  will, 
upon  the  assumption  that  it  is  valid  and  op- 
erative to  restrict  or  limit  the  absolute  gift 
of  the  residue  of  the  estate  made  to  the  tes- 
tatrix's children  by  the  first  paragraph  of 
tbe  same  clause.  If  the  second  paragraph 
be  valid  and  operative,  the  questions  put  by 
tbe  case  stated  have  a  material  Impprtance, 
and  must  be  answerable  in  detail.    If,  on 


the  other  hand,  that  paragraph  be  inopen- 
tive  or  void,  tbe  questions  have  no  founda- 
tion on  which  to  rest,  and  will  require  no 
further  notice  at  our  bands.  It  thNefore 
becomes  necessary  to  determlae  in  limine 
the  legal  character  and  effect  of  the  Mcond 
paragraph; 

There  ia  no  obscurity  in  the  language  em- 
ployed by  the  testatrix  in  the  fourth  clause 
of  her  will.  By  the  first  paragraph  slie 
gives  In  adequate  and  unmistakable  terms 
the  entire  legal  and  beneficial  estate  in  the 
teatdne  of  her  property^  real  and  personal, 
to  her  seven  children,  absolutely,  with  tbe 
provision  that  the.  issue  of  any  deceased 
cbild  sboold  take  tbe  share  to  which  Its  par- 
ent, if  liTlng,  would  have  been  entitled. 
Tbe  gift  of  the  entire  fee-simple  estate  is 
made  directly  and  immediately  to  the  ben- 
eficiaries, wltb  no  suggestion  of  the  custody 
or  control  of  the  property  for  their  use  by 
any  trustee  or  etber  intermediary.  Tbe  sec- 
ond paragraph  of  the  clause  does  not,  in 
fact,  attempt  to  cut  down  this  absolute  es- 
tate of  the  children  to  a  life  or  other  less 
estate,  (»  to  affix  to  it  any  condition,  'iqton 
tbe  breach  of  wliich  it  will  terminate  or 
pass  to  other  persons.  The  attempt  is  sIm* 
ply  to  fetter  tbe  alienation  and  restrict  the 
method  of  enjoyment  by  tbe  children  of  the 
confeBsedly  absolute  estate  given  to  them 
by  tbe  first  paragraph.  Tbe  desire  express- 
ed by  the  testatrix  ia  merdy  that  they  shall 
not,  otherwise  than  by  unanimous  consent, 
sell  tbe  property  for  purposes  of  partition 
for  10  years,  and  that  for  such  time  they 
should  continue  to  live  together,  and  Jointly 
use  the  Income  o£  the  estate.  This  provi- 
sion of  the  will,  if  effective,  would  practical- 
ly amount  to  a  restraint  for  10  years  of  all 
alienation  by  any  child  of  its  share  of  tbe  es- 
tate. We  have  no  difficulty  in  arriving  at  tbe 
conclusion  that  this  attempted  imposition  of 
restrletions  upon  the  method  of  alienation  and 
enjoyment  of  tbe  absolute  estate  gflven  to 
the  testatrix's  children  was  contrary  to  the 
policy  of  tiae  law,  and  therefore  Inoperative 
and  void.  The  authwities  agree  that  con- 
didons  or  limitations  in  restraint  of  aliena- 
tion or  essential  enjoyment  of  an  estate  in 
fee  cannot  be  validly  annexed  to  the  deed 
or  devise  by  which  the  estate  is  created, 
because  they  are  repugnant  to  the  inherent 
nature  and  quaHtles  of  tbe  estate  granted 
and  tend  to  public  ineonvenlenoe.  4  Kent* s 
Com.  143,  144;  Yin.  Ab.  p.  108;  Gray's  Re- 
straints upon  Alienation,  pars.  47  to  54; 
Stansbury  v.  Hnbner,  73  Md.  281,  20  Atl. 
901,  U  L.  B.  A  2M.  25  Am.  St  Rep.  684; 
Warner  v.  Rice,  66  Md.  440,  8  AU.  84: 
Downes  V.  Long,  79  Md.  300,  29  Atl,  827; 
Blackshere  v.  Samuel  Ready  School,  94  Md. 
777,  61  Atl.  x056;  Mandlebaum  v.  McDonell, 
29  Mich.  78,  18  Am.  Rep.  61)  Potter  v. 
Couch,  141  U,  8.  296,  11  Sup.  Ot  1005,  86 
li.  Ed.  721. 

We  are  not  able  to  agree  with  the  conten- 
tion of  tbe  appellants  tbat  tbe  foortb  dauae 
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of  tbe  will  creates  a  trust,  by  ImpUcation, 
of  tbe  residue  of  the  estate  for  tbe  period 
of  10  years,  which  the  court,  In  order  to 
effectuate  the  Intention  of  the  testatrix, 
should  put  Into  operation  by  the  appointment 
of  tmstees  to  bold  for  that  period  tbe  prop- 
erty of  which  the  residue  consists. .  To  our 
minds,  no  Intention  whatever  is  manifested 
by  tbe  language  used  In  that  clause  to  cre- 
ate any  trust  at  all. 

Tbe  first  paragraph  of  this  clause,  as  we 
have  already  said,  gives,  by  competent  and 
appropriate  words  of  unmistakable  meaning, 
tbe  residue  of  the  estate  absolntely  to  the 
testatrix's  children.  There  Is  no  suggestion 
there  of  anything  short  of  absolute  owner- 
ship. The  only  foundation  afforded  by  the 
will  tor  Implying  even  a  precatory  trust  lb 
reference  to  the  residue  of  the  estate  Is  the 
expression  by  tbe  testatrix  of  her  wish  or 
desire  as  to  the  manner  in  which  her  chil- 
dren should  manage  and  enjoy  It  for  their 
own  benefit.  There  is  no  suggestion  In  tbe 
will  that  they  are  to  hold  the  property  for 
any  other  object  or  piirpose.  The  circum- 
stances tmder  which  a  trust  will  be  held  to 
arise  from  the  use  of  precatory  words  has 
received  frequent  consideration  from  this 
court,  and  the  law  upon  that  subject  has  been 
exbaustlTely  reviewed  In  the  recent  case  of 
Pratt  et  al.  v.  The  Shepherd,  etc.  Hospital, 
88  Md.  610,  42  AtL  51.  In  that  case  we  said: 
"If  there  be  one  thing  settled  on  this  subject 
of  the  effect  of  precatory  words,  it  Is  that 
such  words  are  not  always  imperative  "They 
are  deemed  to  be  flexible  In  cliaracter,  and 
must  yield  if  the  imputed  interpretation  be 
against  the  rules  of  law,  or  so  inconsistent 
with  other  provisions  of  tbe  will  that  both 
cannot  stand  together.  •  *  *  Where  the 
words  of  a  gift  point  to  an  absolute  enjoy- 
meni  by  the  donee  himself,  the  natural  con- 
struction of  subsequent  precatory  words  is 
that  they  express  the  testator's  belief  or 
wish,  without  Imposing  a  trust.'  1  Jar.  on 
WiUs  (6th  Am.  Ed.)  star  page  389."  In  the 
case  now  before  us  the  words  employed  in 
making  the  gift  of  tbe  residue  of  her  estate 
to  her  children  clearly  point  to  an  absolute 
enjoyment  of  that  residue  by  tbe  donees 
tbemselves,  and  therefore  the  subsequent 
precatory  words  used  by  the  testatrix  should 
be  .construed  as  merely  es^resslve  of  her 
wishes  as  to  tbe  manner  in  which  the  chil- 
dren sbonld  enjoy  tbe  legal  estate  In  th« 
property,  and  not  as  Intended  to  create  a 
tmst 

Having  reached  the  conclusion  that  the  re- 
striction or  limitation  attempted  to  be  im- 
posed by  tbe  fourth  clause  of  the  will  upon 
the  absolnte  devise  thereby  made  of  the 
residue  of  the  estate  to  the  testatrix's  chil- 
dren Is  inoperative  and  void,  It  becomes  un- 
necessary for  us  to  notice  in  detail  the  dif- 
ferent questions  of  construction  raised  by 
the  case  stated.  It  is  sufilcient  to  say  that 
each  one  of  the  seven  children  of  the  testa- 
trix took  under  the  fourth  clause  of  her  will 


at  the  time  of  her  death  an  undivided,  abso- 
lnte, legal  estate  in  one-seventh  of  tbe  red 
estate  thereby  disposed  of,  and  each  wilt  be 
entitled  to  receive  absolutely,  in  due  coorafr 
of  administration,  one-seventh  of  the  per- 
sonal estate  thereby  disposed  of. 

The  decree  appealed  from  will  be  affirmed 
in  so  far  as  It  declares  that  no  trust  was 
created  by  the  will  In  question,  and  will  be 
reversed  in  so  far  as  it  recognises  and  at- 
tempts to  enforce  the  restrtctlotis  attempted 
to  be  placed  by  the  fourth  clause  of  the  will 
upon  the  absolute  estate  thereby  given  to  the 
testatrix's  children  In  the  residue  of  her  es- 
tate, 'and  the  case  will  be  remanded  for  fur- 
ther decree  in  accordance  with  tliis  opinion. 
Decree  affirmed  in  part  and  reversed  in  part,, 
and  case  remanded  for  further  decree;  costs 
to  be  paid  out  of  tbe  personal  estate  In  the 
hands  of  the  executors. 


(»9  Md.  852) 

BALTIMORE  HUMANE  IMPARTIAt;  SOC. 

AND  AGED  WOMEN'S  AND  AGED 

MEN'S  HOMES  v.  PIERCE  et  al. 

(Court  of  Appeals  of  Maryland.    June  9,  1904.) 

OOKTBACTS— inrrUAUTY  —  SFECmO     PKBFOBU- 
ANCE— ENFOBCEMENT  IN  EQUITY. 

1.  As  a  condition  to  admission  to  plaintifs 
home  for  aged  persons  defendant  agreed  to  exe- 
cute a  contract  that,  if  he  should  become  owner 
of  anv  property,  he  would  have  the  same  trans- 
ferred to  plaintiff.  This  agreement  was  never 
in  fact  signed.  Held,  in  a  suit  brought  on  the; 
agreement  11  ^ears  after  it  was  made,  to  reach' 
property  to  which  defendant  had  become  entitled 
from  the  estate  of  his  deceased  son,  that,  as  the 
contract  could  not  he  specifically  enforced  as 
against  plaintiff,  it  was  wanting  in  mutuality, 
and  could  not  be  enforced  in  equity  against  de- 
fendant. 

Appeal  from  Circuit  Court  No.  2  of  Baltt; 
more  City;  deorge  M.  Sharp,  Judge. 

Suit  by  the  Baltimore  Humane  Impartial 
Society  and  Aged  Women's  and  Aged  Men]8 
Homes  against  Elisba  Pierce  and  others, 
From  a  decree  for  defendants,  plaintiff  ap^ 
peals.    Affirmed.  ,. 

Argued  before  McSHERRY,  O.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PEABCE> 
SCHMUCKER,  and  JONES,  JJ. 

Leigh  Bonsai,  for  appellant  George  W. 
Cameron,  for  appellees. 

BRISCOB;,  J.  The  appellant  is  a  body  cor^ 
porate,  duly  incorporated  for  a  charitable 
purpose,  having  for  its  object  the  care  of 
aged  women  and  men,  who  are  without  the 
means  to  provide  for  themselves  a  comfort- 
able home.  It  appears  from  the  record  that 
on  the  6th  day  of  April,  1893,  the  appellee 
Ellsha  Pierce,  a  resident  of  Baltimore  Citj-, 
and  about  70  years  of  age,  was  admitted  as 
an  Inmate  of  this  Institution  under  the  fol- 
lowing admission  contract,  which,  according 

V  1.  See  Specific  PertormBDce,  toL  44,  Cent.  Dig. 
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to  the  rules  of  the  instltutioii,  bad  to  be 
signed  by  the  applicant,  and  also  in  his  befaalt 
by  two  responsible  persons,  as  sureties: 

"Contract 

"We,  the  Tmdersigned,  at  the  Instance  and 
request  of  Ellsha  Pierce,  who  Is  about  to  be 
admitted  Into  the  Aj;ed  Men's  Home,  of  the 
shore  named  corporation,  hereby  covenant 
that  he  shall  at  all  times  yield  due  sub- 
mission to  the  discipline,  rules,  and  regnla- 
tlons  of  the  said  corporation,  of  said  home, 
or  its  superintendent  and  diould  said  ap- 
plicant, in  the  Judgment  of  the  board  of 
managers  thereof,  fall  to  do  so,  they  being 
the  sole  and  exclusive  judges  thereof,  or 
should  he  be  afflicted  with  ungovernable  in- 
sanity, we  will  at  once  remove  said  applicant 
from  said  institution  and  release  the  institu- 
tion from  his  supports  to  which  said  appli- 
cant testifles  hia  assent,  by  writiqg  ha:«in, 
and  likewise  so  covenants.  Done  In  con- 
sideration of  such  admission  this  sixth  day 
of  April  1903.  ElUha  Fierce.     [Seal.] 

"Party  applying  in  behalf  of  applicant 
"George  W.  Pierce.    [SeaL] 
"H.  M.  Brewer.    [Seal.]" 

It  also  appears  that  another  requisite  for 
admission  to  the  institution  was  that  the  ap- 
plicant and  two  responsible  persons,  as  sure- 
ties, should  sign  a  contract  and  covenant  to 
the  following  effect: 

"We  the  undersigned,  do  hereby  covenant 
and  declare  that  Ellsha  Pierce  about  to  be 
admitted  into  the  Aged  Men's  Home  of  the 
above  named  corporation  hath  not  now  any 
property  and  is  not  the  recipient  of  any  in- 
c<Hne  from  any  source  whatever,  and  do  also 
covenant  that  should  be  by  any  devise,  leg- 
acy or  otherwise,  become  the  owner  of  any 
property  whatever,  we  will  have  the  same, 
with  any  now  owned,  conveyed  and  trans- 
ferred to  the  said  corporation,  in  obedience 
to  this  covenant,  and  by  this  instnuuent  he 
grants  to  the  corporation,  abo^e  named,  all 
his  right  and  title  to  any  and  all  property 
of  which  he  Is  now  seized  and  possessed  or 
tc  which  he  hath  any  right  or  titl&  This 
done  in  consideration  of  such  admission  and 
the  applicant  hereby  constitutes  the  Treas- 
urer thereof,  for  the  time  being,  at  his  death, 
cxecntor  of  this  Instrument,  which  is  to  oper- 
ate as  a  last  will  and  devises  to  said  in- 
stitution his  entire  estate  real  and  personal, 
by  these  presents,  of  whatsoever  kind  and 
wheresoever  sitnate,  as  witness  our  hands 
and  seals  this  6th  day  of  April,  1U93. 

"Party  applying  hereby  seals  as  applicant, 
covenantor  and  testator,  in  behalf  of  ap- 
plicant as  sureties  and  witnesses  to  this  In- 
strument by  him  declared  to  be  bis  last  will 
and  witnessed  by  us  at  his  request  as  such 
In  bis  presence  and  in  the  presence  of  each 
other.  George  W.  Pierce.    [SeaL] 

"H.  M.  Brewer.    [Seal.]" 

The  appellee  was  admitted  into  the  iilstltiir 
tlon  under  the  foregoing  contract,  notwlth- 


■  standing  It  appears  he  failed  to  sign  the  last- 
named  contract,  and  remained  there  for  10 
years. 

On  the  4th  of  November,  1903,  bis  son, 
George  W.  Pierce,  one  of  the  sureties  on 
the  contract,  died  Intestate,  and  Ellsha  Pierce 
being  entitled  to  his  estate,  amounting  to 
About  $4,000,  the  appellant  filed  the  bill  of 
complaint  in  this  case.  The  prayer  of  the 
biU  Is  that  "a  decree  be  passed  declaring 
that  all  iwoperty  which,  under  the  laws  of 
Maryland,  would  be  payable  by  the  adminis- 
trator of  George  W.  Pierce  to  Ellsha  Pierce 
Is  the  t^operty  of  the  appellant,  as  assignee 
of  Ellsha  Pierce,  and  as  creditor  of  George 
W.  Pierce,  and  that  the  administrator  be  re- 
strained from  handing  over  the  estate,  or 
any  part  thereof,  to  Ellsha  Pierce,  and  that 
Brewer,  the  surety,  be  decreed  to  carry  out 
the  terms  of  bis  contract  of  suretyship." 
The  bill  also'  contains  a  inrayer  for  general 
relief.  On  the  24th  of  February,  1904,  the 
case  was  heard  on  demurrer  upon  the 
grounds  that  the  plaintiff  had  not  stated  such 
a  cause  as  entitles  it  to  .relief  In  equity,  and 
from  a  decree  of  court  sustaining  the  de- 
murrer this  appeal  has  been  taken. 

The  principal  question  in  the  case  is  this: 
Do  the  facts  relied  upon  by  the  appellant 
In  this  case  establish  such  a  contract  as  a 
court  of  equity  will  enforce  in  Its  behalf? 
In  the  case  of  Aged  People's  Home  v.  Uam- 
inerbacker,  64  Md.  583,  3  AU.  678,  64  Am. 
Kep.  782,  where  a  contract  contained  a  pro- 
vision for  admls^on  into  that  institution 
that  the  applicant  should  transfer  to  the  in- 
stitution all  the  property  that  he  had  at  the 
time,  it  was  htid  mat  the  contract  containing 
this  iM'ovlsion  was  not  against  public  policy, 
but  the  power  of  the  corporation  to  require 
the  aM>llcant  to  convey  to  it  all  his  property 
must  be  confined  to  property  owned  and  pos- 
sessed by  the  applicant  at  the  time.  It  was 
farther  said,  as  to  its  power,  by  bond  or 
otherwise,  to  enforce  the  conveyance  to  it  of 
any  future  acqui^tlon  of  property,  it  is  not 
hecessary  for  us  to  express  any  opinion,  as 
that  question  does  not  arise  in  this  case.  We 
owy  say  that  some  different  principles  might 
govern  the  case  of  future  acquisitions.  In 
the  case  of  National  Bank  v.  Iilndenstruth, 
79  Md.  140,  28  Atl.  807,  47  Am.  St.  Rep.  366, 
where  it  was  sought  to  subject  to  the  lien 
of  a  mortgage  after-acquired  property,  it  is 
said  that  it  is  the  settled  doctrine  of  the 
Maryland  courts  that  a  provision  such  as 
this  In  an  ordinary  mortgage  creates  no  lien 
at  law  on  after-acquired  property.  And  in 
Butler  v.  Rahm,  46  Md.  541,  where  a  mort- 
gage attempted  to  convey  "future  to  be  ac- 
quired property,"  it  was  held  tliat,  while  it 
is  well  settled  that  a  party  cannot  convey 
subsequently  to  be  acquired  goods,  so  as  to 
give  the  mortgagee  a  legal  title  thereto,  or  a 
legal  right  of  action  against  a  party  seizing 
them,  yet  It  has  frequently  been  decided  that 
such  a  conveyance  creates  in  equity  a  valid 
lien  upon  property  subsequently  acquired. 
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In  tbe  case  now  b^ore  vm  it  wUl  be  seen 
tbat  tbe  contract  wbicb  is  songbt  to  be  en- 
forced was  never  signed  and  executed  by  tbe 
oppellee  Pierce,  and,  altbongh  it  Is  alleged 
by  tbe  bill  and  admitted  by  the  demurrer 
tbat  be  agreed  at  tbe  time  to  do  so,  we  do 
not  think  that  such  a  contract  can  be  specific- 
ally enforced  against  him  In  a  court  of  eq- 
uity. It  Is  only  an  agreement  to  sign  a  con- 
tract, and  this  agreement  is  alleged  to  bave 
been  made  more  than  11  years  ago.  More- 
orer,  there  Is  such  a  lack  of  mutuality  In 
tbe  contract  as  precludes  the  appellant  from 
obtaining  the  relief  asked  for.  It  is  not  only 
not  signed  by  tbe  appellant,  but  does  not  pro- 
fess to  impose  upon  It  any  obligation  for  Its 
execution.  It  Is  clear,  that  the  appellee  could 
not  ask  specific  execution  against  the  appel- 
lant. In  Fry  on  Specific  Performance,  {  286, 
It  is  said  a  contract  to  be  specifically  en- 
forced by  the  court  must  be  mutual;  tbat  is 
to  say,  sncb  tbat  it  might  at  tbe  time  it  was 
entered  into  bare  been  enforced  by  either 
of  the  parties  against  the  other  of  them. 
Whenever,  therefore,  whether  from  personal 
Incapacity,  the  nature  of  the  contract,  or  any 
other  cause,  the  contract  Is  Incapable  of  be- 
ing enforced  against  one  party,  that  party  is 
equally  Incapable  of  enforcing  it  against  the 
other,  though  its  execution  in  this  latter  way 
might  in  itself  be  free  from  the  difficulty 
attending  its  execution  In  the  farmer.  Duvall 
V.  Myers,  2  Md.  Ch.  401;  Gelston  v.  ijlgmund, 
27  Md.  83S:  Oelger  v.  Oreen,  4  QUI,  472; 
Pomeroy  on  Specific  Performance,  ^  163; 
Dixon  T.  DUon,  92  Md.  440,  48  Atl.  152.  In 
our  opinion,  there  was  no  error  in  tbe  mling 
of  tbe  court  upon  the  demurrer,  and  its  order 
of  tbe  20th  of  February,  1904.  will  be  af- 
firmed and  the  bill  will  be  dismissed. 

Order  affirmed,  and  bill  dismissed,  wltli 
costs. 

(Wl(d.44T) 

BBIIiLHART  et  al.  t.  MISH  et  al. 
(Court  of  Appeals  of  Maryland.    June  9,  1904.) 

TRUST  niEDS  —  CONSTBUCTION^TEBMINATIOW— 
CUBTK8Y— LIFK  ESTATES— BEMAINOES—PABTI- 
nON  —  PLEADIRO  —  ESTOPPEL— SAXES— TBIV- 
lAX,  DOrEOTB. 

1.  Where  it  was  represented  to  a  purchaser  of 
property  subject  to  mortgages  nnder  a  parti- 
tion decree  that  the  sale  would  convey  a  clear 
title,  free' from  the  mortgages,  the  parchaser  is 
entitled  to  have  the  liens  satisfied  from  tbe  pur- 
chase money,  or  be  relieved  from  his  purchase. 

2.  An  owner  of  a  curtesy  interest  in  land  of 
his  deceased  wife  executed  a  deed  of  all  his  life 
estate  in  the  land  described  to  A,  in  trust  for 
the  grantor's  life,  to  manage  the  property,  col- 
lect the  income  and  profits,  and  pay  out  of  tbe 
same  the  necessary  expenses  of  the  grantor  for 
his  support,  medicine,  clothing,  traveling  ex- 
penses, eta,  the  intention  of  the  deed  being  to 
relieve  the  grantor  from  the  care  and  manage- 
ment of  the  property  by  reason  of  his  physical 
Infirmities.  Held  that,  notwithstanding  such 
deed,  the  beneficial  interest  in  the  life  estate  in 
the  property  remained  in  the  grantor,  and,  he 
having  consented  to  a  partition  of  the  property 
among  tbe  remaindermen  freed  from  bis  life  es- 
tate, the  trustee  had  no  interest  under  the  deed 
entitling  him  to  contest  such  proceeding. 


S.  Where,  in  a  suit  by  rematndermao  to  par- 
tition property  before  termination  of  the  life 
estate,  the  life  tenant  .filed  an  answer  consenting 
to  a  sale  of  the  jtroperty,  he  could  not  thereafter 
deny  the  jurisdiction  of  the  court  to  pass  a  de- 
cree of  partition. 

4.  Where  a  decree  for  partition  required  the 
publication  of  three  weeks'  notice  of  the  sale, 
the  advertisement  thereof  on  November  10th  to 
take  place  on  the  succeeding  December  1st  was 
a  trivial  defect,  not  sufficient  to  avoid  the  sale. 

Appeal  from  Circuit  Court,  Washington 
County,  in  Equity;  M.  tu  Eeedy,  Judge. 

Action  by  Maiy  C.  Resh  and  others  «gaiust 
Oeorge  W.  BrlUbart  and  others  for  the  par- 
tition of  real  property.  A  sale  was  had  un- 
der a  decree  in  favor  of  plalntUEs,  and  the 
purchaser,  Frank  W.  Misb,  and  another  filed 
exceptions.  From  an  order  austalnlng  cer- 
tain of  the  exceptions  W.  B.  Brillhart  and 
others  appeal.    Reversed. 

Alexander  Armstrong,  Jr.,  and  Norman  B. 
Scott,  Jr.,  for  appellanta  A.  O.  Strife,  for 
appellees. 

JONES,  J.  The  appeal  in  this  case  is  from 
an  order  of  the  circuit  court  for  Washington 
county  sustaining  exceptions  to  a  sale  made 
under  a  decree  of  tbat  court  and  setting 
aside  the  sale.  The  facts  which  give  rise  to 
tbe  questions  that  are  Involved  in  tbe  litiga- 
tion are  that  Sarah  J.  Brillhart,  of  Washing- 
ton coimty,  died  in  1898,  leaving  surviving 
her  her  husband,  John  W.  Brillhart,  a  son, 
Oeorge  William  Brillhart,  and  a  daughter, 
Mary  O.  Besh,  the  wife  of  Franklin  D.  Resh. 
She  died  Intestate,  seised  and  possessed  of 
several  parcels  of  real  estate  situated  in 
Washington  county,  and  of  a  farm  In  Berkeley 
county,  W.  Va.  On  the  18th  of  November, 
1899,  her  surviving  husband,  John  W.  Brill- 
hart, executed  to  one  Samuel  P.  Angle  a  deed, 
in  which  it  was  recited:  "Whereas  the  said 
John  W.  Brillhart  has  a  life  estate  in  six 
farms  situated  in  Washington  county,  state 
of  Maryland,  and  one  farm  in  Berkeley  coun- 
ty, West  Vlnglnia,  by  reason  of  his  wife 
Sarah  Jane  Brillhart  being  the  owner  there- 
of, in  fee,  his  wife  having  departed  this  life 
and  children  being  bom  to  them  which  are 
living.  And  whereas  the  said  John  W.  Brill- 
hart by  reason  of  bodily  infirmities,  more  par- 
ticularly the  loss  of  speech  brought  on  by 
paralysis,  and  by  reason  of  other  bodily  in- 
firmities has  become  incapable  of  managing 
his  large  financial  Interests  as  they  should 
be  managed,  both  in  theinterest  of  himself  as 
life  tenant  and  of  fals  children  as  remainder- 
men. And  whereas  it  is  the  desire  of  said 
John  W.  Brillhart  to  make  such  arrange- 
ments of  his  aifalrs  that  they  may  be  more 
properly  managed  under  the  direction  and  su- 
pervision of  the  court  of  chancery  of  Wash- 
ington county.  •  •  *  And  whereas  he  re> 
poses  great  confidence  In  Samuel  P.  Angle  as 
a  man  of  integrity  and  knowledge  of  the  man- 
agement of  farms  and  of  business  affairs  in 
general."  It  then  granted  and  provided  as 
follows:    "In  consideration  of  tbe  premises 
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and  of  the  buzd  of  one  dollar  •  •  •  the 
said  John  W.  Brllihart  does  bereby  grant 
and  convey,  transfer  and  set  over  unto  the 
said  Samuel  P.  Angle  and  to  his  sueceesors 
as  hereinafter  provided,  all  that  life  estate  in 
said  farms,  *  *  *  together  with  all  crops 
now  growing,  garnered  or  in  process  of  being 
gathered  together  with  all  choses  in  action, 
all  cash  in  bank  and  all  moneys  owing  to  him 
froni  any  source  whatever,  as  well  as  every 
nature  and  description  of  estate,  asset,  chat- 
tel, or  any  other  kind  of  propen?  in  interest 
whatever  belonging  to  the  said  John  W.  Brill- 
hart  To  have  and  to  hold  said  proper^,  in- 
terest, and  estate  nnto  the  said  Samuel  Pi 
An^e,  and  to  his  successors  «s  hereinafter 
provided,  in  tmst  and  confidence  nevertheless 
for  the  folk>wing  pnrposes  and  uses,  that  is  to 
say:  First  To  manage  said  farms  as  land- 
lord, to  the  same  extent,  and  as  fally  as  tf 
the  said  John  W.  Brilihart  were  managing 
said  farms  in  person  to  make  leases  thereof 
to  tenants,  give  notice  to  quit  to  contract  for 
the  landlord's  share  of  seed  wheat  and  fertil- 
iser and  to  do  every  other  thing  which  li^in- 
ctanbent'iipoD  the  landlord  of  a  farm  to  do 
fully  clotUng  the  said  Samuel  P.  Angle,  trus- 
tee with  all  other  iiowers  in  addition  to  those 
expressly  enumerated  which  may  be  neces- 
saryfor  folly  carrying  ont  the  purposes  of  this 
tmst  Second.  To  gather  the  crops  on  said 
farms  and  market  them  at  such  times  and 
places  as  may  be  most  convenient  and  for  the 
best  interests  of  this  tmst  Third.  To  collect 
all  moneys  from  any  and  all  persons  whatev- 
er who  may  be  owing  and  to  sue  in  his  name 
as  trustee  and  to  do  any  and  all  things  which 
may  be  necessary  for  •  *  •  collection  and 
settlement  of  all  claims  owing  to  the  said 
John  W.  Brilihart  as  fnlly  as  if  he  were  do- 
ing It  in  proper  peraou."  It  is  further  pro- 
vided that  the  said  Angle  shall  on  the  1st 
day  of  January  in  each  year,  or  within  15 
days  thereafter,  make  settlement  in  the  cir- 
cuit court  of  the  county  of  all  moneys  re- 
ceived and  expended  by  him,  his  r^ort  "to 
be  under  oath  and  subject  to  exceptions,  as 
other  aooounts  formerly  stated  by  tlie  au- 
ditor" of  the  court  in  chancery  cases;  that 
he  shall  pay  to  said  Brilihart  such  sums  dur- 
ing the  year  as  may  be  necessary  for  his 
own  comfortable  maintenance,  and  shall  ex- 
pend for  the  personal  benefit  and  comfort  of 
said  Brilihart,  soch  other  stuns  for  medicines, 
medical  advice,  clothing,  traveling  expenses, 
etc:,  as  he  may  require,  not  to  exceed  on  the 
average  $30  per  month,  but,  if  a  greater  sum 
be  needed,  it  should  be  paid,  but  not  until  the 
end  of  the  year,  when  the  annual  settlemait 
is  made  In  the  circuit  court — it  being  the  in- 
tent "that  all  expenditures  necessaiy  for  the 
cMnfortable  maintenance  and  health"  of  the 
said  Brilihart  "shall  be  made  In  reason  and 
without  stint":  that  the  said  Angle  should 
give  bond,  etc.;  that  he  sboold  receive  com- 
pensation for  his  services  at  the  rate  of  5  per 
cent  on  expenditures  and  the  same  on  his  re- 
ceipts; that  the  trust  should  be  irrevocable. 


and  should  supersede  all  powers  of  attomecf 
previously  made.  The  said  Angle  agreed  to 
accept  the  tmst  subject  to  the  conditions  and 
provisions  set  oat  in  the  deed,  and  to  consult 
with  the  said  Brilihart  "and  receive  his  ad- 
vice about  the  management  of  farms,  and  en- 
deavor to  the  fullest  extent  possible  to  adopt 
the  vl^ws"  of  said  Brilihart,  "and  have  him 
co-<q>erate  with  the  said  trustee";  but  It 
was  to  be  expressly  unders^pod  the  Judgment 
of  the  said  An^e  should  be  always  para- 
mount. This  deed  was  acknowledged  and 
recorded.  On  the  12th  of  October,  1903,  John 
W.  Brilihart  executed  what  was  Intended  to 
be  a  revocation  of  the  deed  which  has  been 
referred  to  and  recited.  On  the  17th  of  Oc- 
tober, 1903,  Mary  C.  Resh  and  her  hUEnt>and 
filed  in  the  (^cult  court  for  Washington 
county  a  bill  in  equity  alleging  the  death  of 
Sarah  J.  Brilihart  Intestate  and  possessed  of 
the  real  estate  which  has  been  mentioned; 
that  she  left  surviving  her  John  W.  Brill- 
hart  her  husband,  and  two  adult  children, 
the  said  Mary  G.  Resh  and  George  W.  Brill- 
hart  ;  that  the  undivided  interest  of  the  said 
Mary  C.  Resh  in  the  real  estate  left  by  the 
said  Sarah  J.  Brilihart  had  been  conveyed  to 
her  husband  and  coplaintlff,  Franklin  D. 
Resh,  and  that  of  the  said  Oeorge  W.  Brill- 
hart  to  his  wife,  Iva  M.  Brilihart;  that  the 
said  real  estate  was  not  susceptible  of  parti- 
tion without  loss  and  injury ;  and  praying  a 
decree  for  a  sale  of  the  same  for  the  purpose 
of  partition.  To  this  bill  John  W.  Brilihart 
and  Qeorge  William  BrllUtart  and  the  tatter's 
wife,  Iva'  M.  Brilihart,  were  made  defend- 
ants, and  were  the  only  defendants.  John 
W.  Brilihart  filed  his  separate  answer  there- 
to, admitting  "all  the  matters  and  things" 
stated  therein,  and  consenting  to  a  sale,  and 
that  the  lands  should  "be  sold  free  of  his  in- 
terest as  surviving  husband,  provided  that  he 
receive  from  the  sale  of  said  laiids  the 
amount  of  mon^  allowed  a  surviving  hus- 
band" by  the  equity  rules  of  the  court 
George  W.  Brilihart  and  his  wife  filed  their 
Joint  answer,  admitting  the  allegatiohs  of 
the  bill,  consenting  to  a  decree  for  sale,  and 
agreeing  that  out  of  such  of  the  proceeds  ot 
sale  as  might  be  dlstrlbtfted  to  the  share  of 
Iva  M.  Brilihart  there  might  be  paid  "the 
liens  existing  against"  the  "respondents,  or 
either  of  them,  •  •  •  until  they  are  whol- 
ly satisfied  and  dischai^ed."  A  decree  for  a 
sale  of  the  lands  in  question  was  thereupon 
passed.  After  the  decree  liad  been  passed, 
certain  Judgment  and  mortgage  creditors  of 
Franklin  D.  Resh  and  wife  and  of  George 
W.  Brilihart  and  wife  entered  voluntary  ap- 
pearances in  the  cause  and  filed  answers 
averring  themselves  willing  that  the  lands  de- 
creed to  be  sold  might  be  sold  free  of  their 
liens,  provided  that  the  proceeds  of  sale  fall- 
ing in  the  distributioD  thereof  to  their  re- 
spective debtors  be  first  applied  according  to 
'legal  priority  to  the  satisfaction  of  their 
claims.  On  December  10,  1903,  the  trustees 
appointed  by  the  decree  to  make  sale  of  the 
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land  in  question  reported  a  sale  of  several 
parcels  thereof.  To  this  sale  exceptions  were 
filed  by  Frank  W.  Mlsh,  a  purchaser  of  one  of 
the  parcels  sold,  and  by  Samuel  P.  Angle,  the 
trustee  named  in  the  deed  of  the  18tb  of  No- 
vember, 1899.  The  purchaser,  Mlsh,  excepted 
because  of  the  alleged  outstanding  title  to 
the  property  in  Samuel  P.  Angle,  who  bad 
not  been  made  a  party  to  the  proceedings  in 
which  the  decree  for  the  sale  had  been  passed, 
and  who  claimed 'to  still  have  the  right  to  col- 
lect the  rents  and  profits  of  the  real  estate 
decreed  to  be  sold  during  the  life  of  the  said 
John  W.  Brillbart;  and  because  of  two  out- 
standing mortgages  overdue  and  unpaid  to 
which  the  undivided  interest  of  Franklin  D. 
Hesh  and  wifte  in  the  real  estate  sold  to  him 
was  subject,  and  which  be  claimed  should  be 
paid  out  of  the  proceeds  of  sale  of  the  said 
interest  and  released  before  he  is  required  to 
take  and  pay  for  the  land  of  which  he  was 
reported  as  purchaser.  Samuel  P.  Angle  bas- 
es his  right  to  except  to  the  sale  npon  his  title 
under  the  deed  from  John  W.  Brillbart  to 
him,  and,  while  setting  up  other  grounds  of 
exception,  urges  as  the  principal  ground  that 
he,  as  trustee  under  that  deed,  was  not  made 
a  party  to  the  cause,  and  "has  not  consented 
to  the  decree  of  sale,  •  •  •  and  the  court 
was  without  jurisdiction  as  to  the  estate  of 
John  W.  Brillhart  to  pass  said  decree" ;  and 
that  the  trustees  appointed  by  the  decree  In 
the  cause  to  make  sale  of  the  land  in  ques- 
tion had  "no  authority  to  sell  or  convey  the 
interest  of  the  said  John  W.  Brillhart  in  said 
lands." 

As  respects  the  exception  to  the  sale  npon 
the  part  of  the  purchaser,  Mish,  which  is 
based  upon  the  fact  of  the  property  purchased 
by  him  being  subject  to  the  mortgages  men- 
tioned in  his  exceptions,  the  record  contains 
evidence  of  the  existence  of  the  mortgages; 
and  if,  as  he  alleges,  it  was  represented  to 
bim  by  the  trustees,  and  he  was  Induced  to 
purchase  under  the  belief,  that  he  was  to  get 
a  clear  fee-simple  title  to  the  property  to  the 
land  sold  to  him,  he  will  be  entitled  to  have 
the  property  freed  from  the  liens  of  the  mort- 
gages by  having  the  same  satisfied  from  the 
purchase  money,  or  to  be  released  from  his 
purchase.  The  record  discloses  nothing  as 
affecting  this  exception  further  than  to  show 
the  existence  of  the  mortgage  liens  therein 
referred  to,  and  nothing  more  definite  can  be 
determined  in  regard  to  It  than  what  has  been 
said.  The  exception  of  this  purchaser  based 
upon  the  alleged  outstanding  title  in  Samuel 
P.  Angle  as  trustee  under  the  deed  of  the 
18th  of  November,  1889,  will  be  disposed  of 
in  considering  the  exceptions  of  Angle  which 
have  been  referred  to.  In  disposing  of  the 
last-mentioned  exceptions  the  rights  of  the 
parties  involved  in  the  case  at  bar,  as  affected 
by  the  matter  thereof,  can  be  effectually  set- 
tled by  determining  the  fundamental  ques- 
tion what  rights,  powers,  and  duties  were 
conferred  upon  the  exceptant.  Angle,  by  the 
deed  of  the  18th  of  November,  1899,  and  what 


right  or  duty  there  is  remaining  to  blm  there- 
imder  in  the  circumstances  that  have  trans- 
pired. The  deed  in  question  grants  to  the 
trustee.  Angle,  all  "the  life  estate"  of  the 
grantor,  Brillhart,  in  the  "farms"  mentioned 
therein.  The  deed  does  not  in  terms  convey 
this  real  estate  or  "farms"  to  the  trustee  to 
hold  during  the  life  of  the  grantor,  but  only 
employs  the  general  expression  already  no- 
ticed. The  purposes  for  which  the  deed  was 
made  are,  however,  fully  and  specifically  stat- 
ed. For  the  reasons  stated  therein,  it  gave 
to  the  trustee  the  management  of  the  farms, 
and  made  it  his  duty  to  account  for  and  pay 
over  the  income  and  profits  therefrom  as  was 
in  the  deed  provided.  All  of  the  provisions 
of  the  deed  were  personal  to  the  grantor. 
There  was  no  provision  or  limitation  in  any 
respect  for  the  benefit  of  any  other  than  the 
grantor  himself.  It  makes  mention  of  the 
remaindermen,  or  those  having  the  fee-sim- 
ple title,  who  were  the  c^ldren  of  the  gran- 
tor, but  creates  no  duty  in  respect  to  them 
that  the  trustee  is  to  perform.  It  only  recog- 
ni^  their  interests,  and  the  duty  of  the  gn:an- 
tor  to  have  these  interests  in  mind  in  deal- 
ing with  the  property.'  All  of  this  appears 
from  the  terms  of  the  deed,  which  have  been 
recited,  and  which  it  is  unnecessary  here  to 
repeat  This  being  so,  the  full  equitable  and 
beneficial  interest  in  the  life  estate  in  the 
property  in  question  remained  in  the  grantor. 
There  would  seem  to  be  no  question  that  he 
had  full  control  of  the  income  to  be  derived 
therefrom,  and  the  trustee  would  have  been 
protected  in  paying  or  applying  it  to  any  use 
that  the  grantor  might  have  directed.  This 
equitable  interest  was  liable  for  the  debts  of 
the  grantor,  and  could  have  been  taken  in 
execution,  and  sold  by  his  creditors.  It  would 
have  passed  in  insolvency  or  bankruptcy  pro- 
ceedings to  the  trustees  in  such  proceedings 
for  the  benefit  of  creditors.  If  snch  was  the 
nature  of  the  estate  of  the  grantor,  why  could 
he  not  sell  and  convey  this  beneficial  or  eq- 
uitable estate  when  ciicumstaaces  In  his  Judg- 
ment rendered  this  advisable?  Why  oould 
he  not  surrender  it  to  those  in  remainder  for 
a  consideration  that  might  constitute  an  in- 
ducement to  him  to  do  so?  And  why  could 
he  not  consent  that  it  might  be  sold  in  con- 
junction with  their  estates  in  the  same  prop- 
erty, if  this  were  deemed  advantageous  to 
his  interests  and  those  of  others  concerned? 
By  no  fair  construction  of  the  deed  in  ques- 
tion can  it  be  held  that  the  grantor  therein 
deprived  himself  of  the  full  control  of  the 
equitable  interest  in  the  estate  for  life  in  the 
property  mentioned  in  the  deed,  or  that  in 
making  disposition  of  it  he  needed  to  have 
the  consent  and  co-operation  of  the  trustee. 
When  the  bill  of  complaint  was  filed  in  the 
case  at  bar,  it  was  competent  for  John  W. 
Brillhart,  notwithstanding  the  deed  of  the 
18th  of  November,  1899,  to  appear  and  submit 
to  the  Jurisdiction  of  the  court  and  consent 
to  a  sale  of  his  interest  in  the  property  that 
was  decreed  to  be  sold.    Upon  the  consum- 
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matton  of  a  sale  of  the  property,  or  any  part 
of  It  that  was  embraced  in  the  deed  jiist  re- 
ferred to,  the  trast,  as  to  the  part  so  sold, 
ceases,  and  the  title  of  the  trustee  as  respects 
tiiat  which  is  so  sold  is  at  an  end.  This  is 
in  accord  with  both  reason  and  anthorltx.  In 
I  Perry  on  Trusts,  S  312,  It  is  laid  down:  "(1) 
That  whenever  a  trust  is  created  a  legal  es- 
tate BufSclent  for  the  purposes  of  the  trust 
shall.  If  possible,  be  Implied  in  the  trustee, 
whatever  may  be  the  limitations  in  the  in- 
stmment,  whether  to  him  and  bis  heirs  or 
not  (2)  Although  a  legal  estate  may  be  lim- 
ited to  a  tmstee  to  the  fullest  extent  as  to 
him  and  his  heirs,  yet  it  shall  not  be  carried 
farther  than  the  execution  of  the  trust  nec- 
essarily requires."  This  doctrine  was  enun- 
ciated and  applied  in  the  cases  of  Doe,  Lessee 
of  Poor,  T.  Cionsldine,  6  Wall.  458,  18  L.  EXl. 
869,  and  Young  t.  Bradley,  101  TT.  S.  782,  26 
L.  Bd.  1044.  In  the  case  In  6  Wall.,  It  was 
said:  '^t  Is  well  settled  that,  where  no  in- 
tention to  the  contrary  appears,  the  language 
nsed  In  creating  the  estate  will  be  limited 
and  restrained  to  the  purposes  of  its  crea- 
tion. And  when  they  are  satisfied  the  estate 
of  the  tmstee  ceases  to  exist,  and  his  title 
becomes  extinct.  The  extent  and  duration 
of  the  estate  are  measured  by  the  objects  of 
its  creation."  Now,  In  the  case  at  bar  the 
grantor  in  the  deed  in  question,  Brlllhart, 
created  the  trust  estate  for  his  personal  ben- 
efit, and  for  the  objects  specifically  set  forth 
In  the  deed.  The  trustee  had  no  Interest  In 
the  estate  conveyed  to  him  except  the  mere 
legal  control  to  enable  him  to  perform  the 
duties  of  the  trust  These  duties  were  inci- 
dent to  and  inseparable  from  the  equitable 
and  beneficial  estate,  which  remained  in  or 
was  reserved  to  the  grantor.  This  equitable 
and  beneficial  estate  of  the  grantor  was,  as 
we  have  seen,  an  alienable  one,  and  when  it 
was  aliened  the  purposes  which  the  grantor 
had  in  view  In  the  creation  of  the  trust  were 
satisfied,  and  the  title  of  the  trustee  became 
extinct,  and  his  estate  ceased  to  exist 
Among  our  own  decisions  the  one  that  bears 
a  close  analogy  to  the  one  at  bar  is  that  of 
Thompson  v.  Ballard,  70  Md.  10,  16  Atl.  37& 
There  a  wife,  Mrs.  Tliompson,  conveyed  cer- 
tain property  (real  estate)  in  trust  for  her 
sole  and  separate  nse  during  her  life,  and  then 
for  the  benefit  of  her  husband,  as  follows: 
"In  trust  that  the  said  trustee  shall  appro- 
priate and  apply  the  net  rents,  issues,  incomes, 
and  profits  derived  from  the  said  trust  proii- 
erty  and  premises  to  the  use,  benefit,  sup- 
port, and  maintenance  of  said  Robert  F. 
Thompson  for  and  during  and  until  the  end 
of  his  natural  life."  The  husband,  Robert  f. 
Thompson,  survived  her,  and  became  Insol- 
vent, and  In  the  course  of  proceedings  in  in- 
solvency bis  equitable  life  interest  in  the. 
trast  property  was  sold  to  a  person  who  after- 
wards conveyed  It  back  to  him.  After  the 
life  estate  in  the  husband,  the  trast  property 
was  limited  over.  By  the  terms  and  effect  of 
these  limitations  over  the  ultimate  Interest 


in  the  property  became  fixed  in  a  son  of  Mrs! 
Thompson  during  the  lifetime  of  her  husband. 
The  husband  and  the  son  united  in  a  bill  in 
equity,  making  appropriate  parties,  asking 
that  the  trustee  be  discharged  from  the  trast,- 
and  that  the  trast  be  declared  at  an  end. 
This  court  held  that  the  trastee  had  no  longer 
any  duties  to  perform  under  the  trust,  and 
the  same  was  at  an  end.  In  reference  to' the 
equitable  life  interest  of  the  husband  and  Its- 
transfer  to  another  party,  the  court  said: 
"The  object  of  the  trust  was  strictly  and 
entirely  personal.  Robert  Thompson  was 
alone  in  contemplation,  and  It  was  incapable 
of  being  i)erformed  in  reference  to  any  other 
person.  When  a  third  person  became  pos- 
sessed of  his  rights  of  property,  the  trust  was 
entirely  defeated,  Thompson  purchased  this 
person's  interest  in  the  property,  but  he  ac- 
quired what  his  vendor  had  in  the  same 
plight  and  condition  as  be  held  It,  Just  as 
any  other  purchaser  would  do."  The  court 
thus  recognized  the  alienable  quality  of  this 
equitable  life  estate,  and  held  that  the  aliena- 
tion of  it  defeated  the  trast  to  which  it  had 
been  subject  The  case  of  Brown  v.  Mer- 
cantile Trast  Co.,  87  Md.  377,  40  Atl.  256,  re- 
lied upon  by  the  appellees,  is  not  In  point 
here.  There  was  no  pretense  in  that  case 
that  the  trast  was  at  an  end  by  having  beeu 
performed  according  to  its  objects;  and  that 
the  purpose  of  its  creation  as  manifested  by 
its  terms  had  ceased  to  exist  It  was  an  at- 
tempt to  recall  and  revoke  a  trust  which  was 
still  existing,  and  the  purposes  of  which  re- 
mained unfulfilled.  It  results  from  the  views 
that  have  been  expressed  that  we  are  of  opin- 
ion the  exceptant  Samuel  P.  Angle,  has  no 
standing  in  court  to  be  heard  "upon  the  excep- 
tions filed  by  him  t6  the  sale  of  the  property 
In  controversy,  because  as  respects  such  prop- 
erty he  no  longer  has  any  duty  to  perform  or 
any  Interest  to  protect  We  may  here  say. 
that  in  certain  litigation  and  proceedings  con- 
cerning the  transfer  by  John  W.  Brlllbart  of 
his  interest  in  the  farm  in  Berkeley  county, 
W.  Ya.,  which  was  included  in  the  deed  to 
Angle,  which  we  have  been  considering,  ttds 
identical  deed  came  before  the  Supreme  Oonrt 
of  West  Virginia  for  construction;  and  in  un 
opinion  rendered  by  that  court  on  the  22d 
of  April  last  (47  S.  B.  882),  the  court  reached 
the  same  conclusions  as  to  the  nature  and 
effect  of  the  deed  as  we  have  here  expressed. 

This  disposes  of  all  of  the  exceptions  which 
are  formally  and  specifically  set  out  In  the 
record. 

At  the  foot  of  the  exceptions  by  Samuel  P. 
Angle  appears  the  fqllowlng:  "I  do  hereby 
unite  and  Join  with  Samuel  P.  Angle  In  the 
above  exceptions,"  which  Is  signed  "John  W. 
Brillhart  (his  X  mark)."  This  is  not  signed 
by  a  solicitor,  nor  authenticated  In  any  way 
further  than  being  witnessed.  This  is  rather 
an  informal  and  irregular  way  of  becoming  a 
party  to  exceptions,  but,  waiving  that,  this 
exceptant,  if  we  treat  Idm  as  such,  was  a 
party  to  tiie  decree  under  which  the  sale  was 
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made,  and  answered,  the  bill  pt  complaint, 
and  consented  that  the  decree  be  passed.  He 
cannot  be  heard  now,  upon  exceptions  to  the 
sale,  to  deny  the  jurisdiction  of  the  court  to 
pass  the  decree.  There  is  no  satisfactory 
evidence  that  the  sales  in  question  were  not 
made  to  the  best  advantage  practicable,  or 
that  any  Injury  resulted  from  the  matters 
•et  up  as  objections  In  the  exceptions  of  An- 
gle.  The  objection  that  the  requisite  and 
proiier  notice  of  the  sale  was  not  given  in 
that  the  decree  prescribed  a  notice  of  three 
weeks  and  the  sale  was  advertised  on  the 
10th  of  November  to  take  place  on  the  Ist  of 
December,  is,  In  the  absence  of  injury  result- 
ing therefrom,  too  trivial  In  its  nature  to  Jus- 
tify the  court  In  requiring  the  expense  and 
risk  of  a  new  sale  on  that  ground.  We  agree 
with  the  expression  of  views  of  the  lower 
court  as  to  this  last-mentioned  exception,  but 
for  the  reasons  appearing  in  considering  other 
exceptions  the  order  of  that  court  from  which 
the  appeal  here  was  taken  must  be  reversed. 
Order  reversed,  with  costs  to  the  appellants, 
and  cause  remanded. 


(W  Md.  t41) 

KIRWAN  &  RIGOS  t.  ROBERTS, 
^urt  of  Appeals  of  Maryland.    June  8,  1904.) 

SAU!— CO  NTBACTS— CO  N  STBUCTIOR. 

1.  A  contract  of 'sale  of  a  specified  number  of 
tin  cans  for  canned  goods,  "deliveries  to  be 
made  as  buyers  may  order  daring  the  season," 
subject  to  a  schedule  fixing  the  percentage  of 
the  whole  number  to  be  delivered  in  the  re- 
spective months,  the  buyer  to  specify  on  the 
first  of  each  month  the  style  of  cans  during  said 
month,  is  a  complete  contract,  and  tiif  failure 
of  the  buyer  to  make  the  selection  is  a  violation 
thereof. 

2.  Where  a  buyer  In  a  contract  of  sale  of  a 
stipulated  number  of  tin  cans  for  canned  goods, 
which  gave  him  a  mere  option  to  select  the  cans, 
without  requiring  him  to  do  so,  made  a  selec- 
tion of  cans  to  be  delivered,  a  binding  obligation 
was  Imposed  on  the  seller  to  sell  and  deliver, 
and  on  the  buyer  to  accept  and  pay  the  agreed 
price. 

Appeal  from  Superior  Court  of  Baltimore 
City;    Charles  B.  Phelps,  Judge. 

Action  by  Klrwan  &  Riggs  against  Win- 
fleld  W.  Roberts.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.    Reversed.' 

Argued  before  McSHERRT,  G.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE,  and 
SCHMUCKBR,  JJ. 

Joseph  G.  France,  for  appellants.  William 
A.  Wheatley,  for  appellee. 

FOWLER,  J.  This  is  an  action  to  recover 
damages  for  the  breach  of  contract  Klrwan 
&  Rlggs  are  manufacturers  of  tin  cans,  and 
Wlnfleld  W.  Roberts  Is  a  packer  of  canned 
goods.  On  the  5th  January,  1900,  the  former 
sold  to  the  latter  1,100,000  tin  cans,  of  various 
styles  and  at  various  prices.  The  contract 
of  sale  Is  evidenced  by  bought  and  sold 
notes,  one  of  which  calls  for  700,000  and  the 
other  for  400,000  cans.    The  styles  and  prices 


and  the  rates  of  delivery  yre  the  same  In 
each  contract,  and  in  both  contracts  the  buy- 
er was  given  the  option  to  select  the  style 
of  cans  to  be  delivered.  There  is  some  dif- 
ference in  the  method  of  payment  prescribed 
by  the  two  contracts,  but  these  ate  not  im- 
portant to  consider  in  the'  view  we  nave 
taken  of  this  case.  Up  to  the  11th  Septem- 
ber, 1000,  Roberts  had  called  for  and  re- 
ceived about  800,000  of  the  1,100,000  cans 
purchased  under  the  bought  and  sold  notes 
■we  have  referred  to.  Subsequent  to  that 
time  no  further  calls  were  made  by  Roberts, 
and  Klrwan  &  Rlggs  brought  this  suit  in 
the  superior  court  of  Baltimore  City  to  re- 
cover damages  for  his  refusal  to  receive  the 
balance  of  the  whole  number  of  cans  sold 
by  them  to  him,  to  wit,  300,600  cans.  After 
all  the  testimony  of  both  sides  was  before 
the  Jury,  the  plaintiffs  moved  the  court  to 
strike  out  certain  testimony,  and  offered  three 
prayers.  The  motion,  as  well  as  the  prayers, 
were  refused,  and  at  the  instance  of  the 
defendant  the  court  took  the  case  from  the 
Jury,  because  no  evidence  had  been  offered 
legally  suflSclent  to  entitle  the  plaintiffs  to 
recover.  It  does  not  appear  that  the  prop- 
ositions of  law  contained  in  the  plaintiffs' 
prayers  were  questioned  by  the  learned 
Judge  of  the  trial  court,  but  it  is  conceded 
that  the  ruling  he  made  takbig  the  case  from 
the  Jury  was  based  entirely  on  the  ground 
that  there  was  no  completed  contract,  and 
therefore  no  cause  of  action.  The  Judgment 
was  in  favor  of  the  defendant,  and  the  plain- 
tiffs have  appealed.' 

The  single  question,  therefore,  presented 
by  this  appeal,  is  the  propriety  of  the  court's 
ruling  in  granting  the  defendant's  first 
prayer  taking  the  case  from  the  Jury.  And 
the  solution  of  this  question  depends  upon  the 
answer  to  the  further  question,  whether  there 
was  or  was  not  a  complete  and  perfect  contract 
entered  into  by  the  plaintiffs  and  defendant 
when  they  signed  the  bought  and  sold  notes 
before  referred  to.  Inasmuch  as  the  decision 
of  this  case  below  was  based  entirely  on  the 
case  of  Wheeling  Steel  &  Iron  Co.  v.  Evans, 
97  Md.  305,  55  Atl.  373,  let  us  see' exactly 
What  the  facts  of  that  case  were  and  what 
oiur  decision  was.  The  marble  company, 
wishing  to  purchase  100  tons  of  tack  plate, 
from  12  to  17  gauge,  regular  width,  wrote 
to  the  steel  company  for  quotations  or'  best 
price  for  that  kind  of  tack  plate.  On  the 
15th  September  the  steel  company  answer- 
ed by  mail'  giving  prices  for  100  tons  of 
various  grades  of  the  material  mentioned. 
On  the  20th  September  the  marble  cofupany 
wired  the  steel  company  as  follows:  "Enter 
our  order  for  100  tons  tack  plate.  If  at 
prices  quoted  on  15th;  specifications  to  fol- 
low." To  this  the  steel  company  replied: 
"We  have  your  telegram  and  have  entered 
your  order  for  100  tons  of  tack  plate  at  prices 
quoted  by  us."  These  papers  constituted  the 
contract  sued  on  in  Wheeling  Steel  &  Iron 
Co.  T.  Evans,  and  we  said  (Chief  Justice 
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McSherry  dellTerlns  the  opinion  of  the 
Goort):  "The  telegram  of  September  20th 
was  not  a  direct  and  nneqnlvocal  proposi- 
tion which  by  acceptance  conld  become  a 
complete  contract  So  far  as  the  price  and 
the  gross  number  of  tons  were  concerned, 
the  telegram  may  be  treated  as  bn  accept- 
ance of  an  antecedent  offer;  but  the  auperad- 
dltion  of  the  words  'speclflcatlonB  to  follow' 
left  something  essential  for  future  action  by 
the  purchaser,  and  therefore  constitated,  In 
legal  effect,  a  new  and  independent  offer, 
requiring  an  acceptance  by  the  vendor." 
Upon  this  general  proposition  we  held  that 
the  contract  in  the  case  cited  was  not  com- 
plete, and  that  therefore  no  suit  could  be 
bronght  thereon.  Now  let  us  briefly  examine 
the  contracts  sued  on  In  the  case  before  us. 
In  the  first  place.  It  Is  not  contended  that 
the  contracts  here  involved  are  imperfect 
or  incomplete  in  any  other  respect  save  that 
they  fail  to  provide  for  the  various  styles 
of  cans  sold.  But  they  do  expressly  provide 
bow  these  important  and  essential  elements 
of  the  contract  shall  be  ascertained.  The 
700,000  bought  and  sold  note  says,  "Deliv- 
eries to  be  made  as  buyers  may  order  dur- 
ing the  season  of  1900— subject  to  the  fol- 
lowinig  schedule."  Then  follows  the  per- 
centage of  the  whole  number  (700,000)  to 
be  delivered  in  the  respective  months;  that 
is  to  say,  the  number  of  cans  is  definitely 
fixed,  and  you,  the  purchaser,  are  to  sdect 
the  style.  And  so,  also,  the  400,000  note 
provides,  "Mr.  W.  W.  Roberts  [the  defend- 
ant] to  specify  on  first  of  each  month  the 
style  of  cans  during  said  month,"  with  a  pro- 
vision setting  forth  the  number  of  cans  to  be 
delivered  each  month.  In  our  opinion,  the 
plain  construction  of  these  contracts  is  that 
the  parties  agree  not  only  to  sell  and  purchase 
resitectlvely  a  certain  fixed  number  of  cans, 
but  they  also  agree  that  the  purchaser  shaU 
select  the  styles  of  cans  to  be  delivered.  All 
the  other  elements  are  provided  for  in  the 
two  papers  constituting'  the  contract  sued  on, 
and  there  is  nothing  essential  feft  for  future 
action.  If  the  defendant  agreed  to  specify 
the  styles  of  cans  to  be  delivered,  as  we  have 
said  he  did,  then  it  might  well  be  said.  If 
he  could  thus  escape  his  obligation,  it  would 
indeed  be  a  perversion  of  Justice,  for  it 
would  permit  him  to  take  advantage  of  his 
own  wrong.  It  will  be  seen,  therefore,  that, 
by  the  c<^stmction  we  have  placed  on  the 
contracts  before  us,  every  essential  element 
was  provided  for.  Including  not  only  the  right 
of  the  defendant  to  select  the  styles  of  cans 
to  be  delivered,  but  his  duty  to  exercise  that 
right  reasonably  add  fairly.  Hence  It  fol- 
lows that  a  failure  on  the  part  of  the  de- 
fendant to  make  the  selectlonB  was  of  Itself 
a  violation  of  the  contract,  and  that  a  situa- 
tion is  here  presented  for  a  fair  application 
of  the  ruling  adopted  in  Jacobson  v.  Sulli- 
vane,  162  Mass.  4S0,  25  N.  E.  973,  9  L.  R.  A. 
S06.    There  was  a  contract  for  the  sale  of  a 


clothing  business,  to  take  effect  at  a  fu- 
ture day,  In  which  the  vendor  agreed  to  sell 
goods  on  his  own  acconnt  till  that  day, 
when  he  was  to  sell,  and  the  purchasers  to 
buy,  so  much  of  the  stock  in  trade,  "not  ex- 
ceeding $1,000  In  value,"  as  should  then  re- 
main unsold.  The  contract  contained  the 
proviso  that  the  purchasers  should  "be  bound 
to  take  only  such  goods  as  they  them- 
selves shall  select."  It  was  held,  "in  view  of 
the  situation  of  the  parties,  and  the  subject- 
matter,  and  the  purpose  of  the  agreement, 
that  the  clause  in  regard  to  selection  was  not 
Intended  to  contradict  the  otherwise  clear 
and  definite  provision  of  the  contract  as  to 
the  quantity  to  be  sold,  and  to  nullify  that 
part  of  the  contract,  but  only  to  give  the 
defendants  the  right  to  determine  by  selec- 
tion what  goods  they  would  take  to  make  up 
the  quantity  which  they  agreed  to  buy." 

But,  again,  even  if  it  should  be  assumed, 
ex  gratia,  that  the  contract  sued  gaVe  the 
vendee  a  mere  option  to  select,  and  did 
not  require  him  so  to  do,  yet  it  must  be 
conceded  that  after  July,  1900,  some  time 
before  the  defendant  repudiated  the  con- 
tract, when  he  made  a  selection  or  specifica- 
tion of  cans  to  be  delivered,  the  contracts 
became  complete.  The  testimony  of  the 
bookkeeper  of  the  defendant  is  that  in  July 
the  defendant  told  the  plaintiffs  that  from 
that  time  on  all  be  would  need  would  be  extra 
peach-hole  cans,  but  that  possibly  be  might 
use  a  few'  of  the  two-pound  extra  peaclv- 
hole,  and  the  testimony  of  the  defend- 
ant was  to  the  same  effect;  and,  further, 
that  the  plaintiffs  replied  that  It  was  all  right, 
and  that  he  should  have  them.  This,  we 
think,  was  substantially  an  exercise  of  the 
power  of  selection.  In  Dambmann  Bros.  & 
Co.  V.  Lorentz  &  Blttler,  70  Md.  382,  17  Afl. 
888,  14  Am.  St  Rep.  364,  the  well-setUed 
principle  is  recognized  and  applied,  "that  an 
agreement  may  be  so  framed  as  to  leave  one 
party  an  option  and  thus  impose  no  obliga- 
tion on  the  other  party  until  the  option  Is 
exercised,  so  as  to  create  an  obligation." 
But  when  the  notice  Is  given  and  the  option 
exercised,  a  binding  obligation  is  imposed 
on  both  parties— on  the  part  of  the  vendor  to 
sell  and  deliver,  and  on  the  part  of  the  Ven- 
dee to  accept  and  pay  the  stipulated  price. 
Dambmann  Bros.  v.  Lorentz  &  Rlttter,  su- 
pra. 

As  we  have  already  said,  the  propositions 
of  law  contained  in  the  plaintiffs'  prayers  do 
not  appear  to  have  been  passed  upon,  but 
they  were  refused  on  the  sole  ground  that 
there  was  no  cause  of  action,  the  contract 
sued  on  not  being  complete.  'Nor  were  they 
discussed  at  the  hearing  nor  In  the  brief 
of  the  appellee.  We  have  not  examined 
tbem  critically,  but  all  of  them.  Including 
the  third,  TYhich  Instructs  the  Jury  In  regard 
to  the  proper  measure  of  damages,  appear 
to  announce  substantially  correct  principles 
of  law.    The  granting  of  the  plaintiffs'  flnt 
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prayer   and    the  rejection    of   defendant's 
prayers  constitute  errors  by  reason  of  wlilcta 
the  Judgment  must  be  reversed. 
Judgment  reversed,  and  new  trial  awarded. 


(W  Md.  670) 

CHESAPEAKE!  &  O.  CANAL  CO.  r.  WEST- 
ERN MARYLAND  R.  CO. 

(Court  of  Appeals   of   Maryland.     June   8, 
1904.) 

CANAX8  ^  BAII.WATS  —  CBOSSINOS— AFFEAI>— 
PUBLIC    LAWB-tJUDICIAL    NOTICE. 

1.  On  appeal  from  an  order  granting  a  rail- 
road company  right  to  construct  bridges  over  a 
canal  under  the  control  and  jurisdiction  of  the 
circuit  court,  the  rights  of  the  parties  must  be 
determined  according  to  the  law  as  it  stands  at 
the  time  of  the  filing  of  the  opinion  of  the 
appellate  court. 

2.  Act  1901,  c.  56,  empowering  the  Western 
Maryland  Railroad  Company  to  construct 
bridges  across  the  Chesapeake  &  Ohio  Canal,  in 
which  the  state  is  financially  interested,  in  pur- 
suance of  plans  approved  by  the  Board  of  Pub- 
lic Works,  and  authorizing  a  condemnation  of 
property  of  the  canal  company,  and  requiring  a 
plat  of  said  railroad  to  be  filed  with  the  Secre- 
tary of  State,  is  so  far  a  public  act  that  the 
court  should  take  judicial  notice  of  it. 

3.  As  the  act  authorizes  the  railroad  com- 
pany "to  condemn  all  such  easements  of  cross- 
ings," it  should  be  permitted  to  institute  appro- 
priate condemnation  proceedings,  without  inter- 
ference from  the  trustees  appointed  by  the  cir- 
cuit court  having  control  of  said  canal. 

4.  Where  an  order  of  court  granted  a  railroad 
company  consent  to  erect  and  maintain  bridges 
and  structures  across  a  canal  under  the  control 
of  the  circuit  court,  according  to  plans  and  spec- 
ifications approved  by  the  Board  of  Public 
Works,  the  effect  of  tie  order  being  merely  to 
relieve  the  railroad  company  from  the  contempt 
of  court  which  would  have  been  involved  in  the 
institution  of  condemnation  proceedinss  with- 
out such  permission,  the  trustees  of  the  canal 
were  not  entitled,  on  appeal  therefrom,  to  raise 
the  question  that  the  plans  adopted  for  the 
crossings  would,  if  carried  out,  result  in  the 
construction  of  crossings  hindering  the  opera- 
tion of  the  canal,  contrary  to  the  contract  en- 
tered into  between  the  state  and  Congress  at 
the  time  of  the  creation  of  the  canal  company. 

Appeal  from  Circuit  Court,  Washington 
County,  in  Equity;  Wm.  J.  Witzenbacher, 
Judge. 

Petition  by  the  Western  Maryland  Railroad 
Company  against  the  Chesapeake  &  Ohio 
Canal  Company.  From  a  decree  in  favor  of 
the  plaintiff,  the  defendant  appeals.  AfUrm- 
ed. 

Argued  before  McSHERRT.  O.  J.,  and 
FOWLER,  BOYD,  PEAKCB,  SCHMUCKER, 
and  JONES,  JJ. 

Hugh  L.  Bond,  Jr.,  for  appellant.  Wm. 
Kealhitfer  and  Benjamin  F.  Richmond,  for 
appellee. 

SCHMUCKER,  J.  This  is  an  appeal  from 
an  order  of  the  circuit  court  for  Washington 
connty,  in  equity,  passed  on  the  petition  of 
the  Western  Maryland  Railroad  Company 
granting  it  permission  to  construct  certain 
bridges  across  the  Chesapeake  &  Ohio  Canal. 

The  railroad  company  was  not  only  duly 


antborlzed,  but  was  required,  by  Act  1902, 
p.  107,  c.  129,  amending  its  charter,  to  ex- 
tend its  railroad  facilities  to  the  coal  fields 
of  Western  Maryland.  In  the  discharge  of 
this  obligation  it  proceeded  to  locate  an  ex- 
tension of  the  line  of  its  road  from  the  ter- 
minus at  Big  Pool,  in  Washington  county,  to 
the  city  of  Cumberland,  In  Allegany  county. 
Its  engineers  found  that  the  most  available 
location  for  the  proposed  extension  was,  ow- 
ing to  the  physical  conformation  of  the  ter- 
ritory to  be  traversed  by  it,  along  the  valley 
of  the  Potomac  river.  The  new  portion  of 
the  road  as  thus  located  crosses  the  line  ot 
the  canal  at  seven  places,  which  are  specUled 
in  the  proceedings  in  tills  case. 

The  railroad  company,  having  determined 
upon  the  places  of  crossing  the  canal,  might 
at  once  have  proceeded,  under  the  provisiona 
of  section  177  of  article  23  of  the  Code  of  Pub- 
lic General  Laws,  to  submit  the  plans  of  its 
proposed  bridges,  etc.,  to  the  Board  of  Public 
Works  for  approval,  bad  it  not  l>een  for  the 
legal  status  of  the  canal  company  and  its 
works.  It  is  unnecessary  for  the  determina- 
tion of  its  present  status  to  review  the  lils- 
tory  of  that  somewhat  famous  waterway,  or 
the  litigation  of  which  its  career  has  been  bo 
fruitful.  That  has  already  been  done  in  the 
Canal  Co.  Cases  in  4  Oill  &  J.  1;  State  t. 
Brown,  73  Md.  484,  21  Ati.  374;  State  v. 
Cowen,  83  Md.  551,  35  Atl.  161,  354,  581; 
and  State  v.  Cowen,  94  Md.  487,  51  Atl.  171. 
It  hs  sufBcient  for  our  purposes  to  say,  in 
the  language  of  the  opinion  of  this  court  In 
the  case  of  Brady  v.  Johnston,  75  Md.  466, 
26  Atl.  53,  20  L.  R.  A.  737:  "All  of  the 
property  of  the  canal  company  in  this  state 
has  been  brought  under  the  control  and  Juris- 
diction of  the  court  (the  circuit  court  for 
Washington  connty),  and  the  trustees  bold 
possession  under  its  anthority,  and  are  ob- 
ligated to  account  to  it  for  the  faithful  dis- 
charge of  the  duties  imposed  upon  them  by 
the  decree  of  the  2d  of  October,  1890.  And, 
such  being  the  case,  it  is  well  settled,  both 
in  the  English  and  American  chancery  prac- 
tice, that,  when  the  proceedings  are  of  a 
nature  to  draw  to  the  court  the  control  and 
possession  of  the  property,  the  subject-matter 
of  the  litigation,  whether  the  property  be 
real  or  personal,  such  possession  and  control 
of  the  court  will  not  be  allowed  to  be  dis- 
placed or  disturbed  without  the  consent  of 
the  court,  even  though  it  be  attempted  under 
a  paramount  claim  of  right" 

The  railroad  company,  recognising  the 
court's  control  over  the  canal,  filed  on  June 
13,  1903,  an  ex  parte  petition  in  the  pending 
case,  in  which  the  affairs  of  the  canal  com- 
pany were  being  administered,  setting  forth 
in  detail  that,  in  pursuance  of  its  legal  power 
and  duty,  it  liad  located  and  was  about  to 
construct  the  extension  of  its  line  to  Cumber- 
land, and  that  in  so  doing  it  found  it  neces- 
sary to  cross  the  line  of  the  canal  by  bridges 
at  seven  specified  places,  and  bad  prepared 
plans  and  specifications  for  each  bridge  and 
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croealng,  of  whlcb  copies  were  filed  as  ex- 
hibits. Tbe  petition  averred  tbat  all  of  tbe 
proposed  bridges  were  more  than  12  feet  in 
tbe  clear  above  the  top  of  the  water  line  of 
tbe  canal,  and  tliat  none  of  tbe  crossings 
would  In  any  wise  Interfere  with  traffic  or 
transportation  on  tbe  canal.  It  then  prayed 
for  the  court's  leave  to  submit  the  plans  and 
specifications  to  the  Board  of  Public  Works 
for  approval,  as  required  by  section  177  of 
article  23  of  the  Code  of  PubUc  General 
Laws.  The  leave  thus  prayed  for  was  grant- 
ed by  an  wder  of  court  which  required  the 
railroad  company,  after  having  obtained  the 
approval  by  the  Board  of  Public  Works  of 
the  plana  for  the  proposed  bridges  and  fix- 
tures, to  report  to  the  court  for  its  further 
order  before  proceeding  to  erect  the  bridges, 
in  order  that  tbe  court  might  fix  the  terms 
and  conditions  upon  which  the  bridges,  piers, 
and  crossings  might  be  erected.  The  plans 
and  specifications  for  tbe  bridges  and  cross- 
ings having  been  submitted  by  the  railroad 
company  for  approval  to  the  Board  of  Pub- 
lic Works,  the  latter,  after  having  notified 
the  canal  trustees,  and  having  heard  them 
through  their  counsel  and  superintendent,  se- 
lected Arthur  C.  Dennis,  a  reputable  and 
disinterested  engineer,  who  went  upon  the 
ground  at  the  seven  proposed  crossings,  and 
met  the  respective  engineers  of  the  railroad 
company  and  the  canal  trustees  and  heard 
their  suggestions,  and  thereafter  recommend- 
ed certain  changes  in  the  plans  as  originally 
submitted.  The  Board  of  Public  Works,  on 
the  9th  of  September,  1903,  unanimously  ap- 
proved the  proposed  plans  as  revised  by  Mr. 
Dennis,  the  engineer  of  their  selection. 

On  October  6,  1803,  the  railroad  company 
filed  In  the  circuit  court  a  second  ex  parte 
petition,  setting  out  the  flUng  of  their  former 
one,  the  submission  of  tbe  plans  and  speclfi- 
catioDS  to  the  Board  of  Public  Works,  the 
proceedings  of  the  board  thereon,  and  the 
approval  by  them  of  the  revised  plans,  and 
praying  for  the  necessary  permission  to  erect 
and  maintain  the  piers,  bridges,  and  cross- 
ings over  the  canal  at  the  seven  places  men- 
tioned, in  conformity  with  tbe  approved 
plans.  To  this  petition  the  trustees  of  the 
canal  company  filed  an  answer,  denying 
many  of  Its  allegations,  and  Insisting  tbat 
the  railroad  company  was  not  entitied  to  the 
relief  prayed  for. 

Tbe  grounds  of  the  opposition  set  up  In 
tbe  answer  of  the  canal  trustees  were  mainly 
tbat  tbe  plans  and  specifications  of  the  pro- 
posed crossings  were  Inadequate  to  disclose 
tbe  true  character  of  the  structures  proposed 
to  be  erected  by  the  railroad  company,  that 
the  Board  of  Public  Works  had  not  given 
tbe  trustees  notice  or  a  fair  opportunity  to 
be  beard  In  respect  to  the  crossings,  and  that 
tbe  plans,  even  in  the  form  in  which  they 
then  were,  showed  that  the  proposed  bridges. 
If  erected,  would  obstruct,  endanger,  and  in- 
terfere vrltb  the  maintenance  and  operation 
of  tbe  works  of  the  canal  company.  In  vio- 


lation of  Its  rights  as  determined  and  de- 
clared by  the  decision  of  this  court  in  tbe 
case  of  Canal  Company  v.  The  B.  &  O.  Rail- 
road Co.,  4  6111  &  J.  1.  The  circuit  court, 
on  October  20,  1903,  after  hearing  counsel 
for  both  the  railroad  company  and  the  canal 
trustees,  but  without  taking  testimony  or  in- 
quiring into  the  facts  set  up  by  the  petition 
and  denied  by  tbe  answer,  passed  the  order 
from  which  the  present  appeal  was  taken. 
That  order  granted  tbe  railroad  company  the 
consent  and  leave  of  tbe  court  to  erect  and 
maintain  for  railroad  purposes,  over  the  canal 
company's  line  and  property,  the  piers,  brid- 
ges, structures,  and  crossings  in  conformity 
with  tbe  plans  and  specifications  approved 
by  the  Board  of  Public  Works,  subject,  how- 
ever, to  the  payment  Into  court  by  the  rail- 
road company  of  such  damages  (when  duly 
ascertained)  as  the  canal  company  or  its 
property  may  sustain  by  reason  of  the  con- 
struction and  maintenance  of  tbe  proposed 
crossings. 

The  rights  of  the  parties  to  this  appeal 
must  be  determined  according  to  the  law  as 
It  stands  at  the  time  of  filing  this  opinion. 
Montague  v.  State,  54  Md.  481;  Hess  v.  Mulr, 
6fi  Md.  e05,  5  Ati.  640,  6  Ati.  673;  Meloy  v. 
Scott,  83  Md.  375.  35  Ati.  20.  We  must, 
therefore.  In  arriving  at  our  condusion,  take 
into  consideration  the  act  of  1904  (chapter 
06),  which  relates  to  the  rights  now  under 
review,  even  though  it  was  enacted  since  the 
date  of  tbe  decree  appealed  from.  This  act 
is  in  so  far  a  public  one,  In  authorizing  a  con- 
demnation of  property  of  the  canal  company 
In  which  the  state  Is  financially  interested  as 
mortgagee  or  otherwise,  and  in  referring  to 
the  action  of  the  Board  of  Public  Wbrks,  and 
requiring  a  plat  of  the  railroad  to  be  filed 
with  tbe  Secretary  of  State,  that  It  Is  our 
duty  to  take  Judicial  notice  of  it.  Brady  v. 
State,  26  Md.  290;  Day  v.  Day,  22  Md.  630; 
Towson  V.  The  Bank,  6  H.  &  J.  47,  14  Am. 
Dec.  254.  The  act  recites  that  "whereas  in 
the  said  location  of  its  [appellee's]  said  line 
of  railroad,  it  has  been  necessary  for  said 
railroad  company  to  cross  said  canal  and  riv- 
er going  into  and  returning  from  the  state  of 
West  Virginia,  and  said  company  has  locat- 
ed seven  places  In  Allegany  county  where  It 
Is  necessary  to  cross  said  canal  with  its  rail- 
road; and  in  pursuance  of  section  177  of  arti- 
cle 23  of  the  Code  of  Public  General  Laws  of 
Maryland,  said  railroad  company  did  make 
application  to  the  Board  of  Public  Works  of 
Maryland  for  Its  approval  of  the  plans  of  the 
bridges  and  other  fixtures  designed  by  said 
railroad  company  for  effecting  said  crossings 
at  said  places,  which  plans,  after  amendment 
by  the  Board  of  Public  Works,  were  approved 
on  tbe  9th  day  of  September,  1903,  by  It" 
The  act,  then,  after  approving  tbe  route  se- 
lected for  appellee's  railroad,  further  pro- 
vides: "That  the  said  Western  Maryland 
Railroad  Company  be  and  it  Is  hereby  ex- 
pressly authorized  to  cross,  recrosa  and  bridge 
with  Its  ralhroad  the  Chesapeake  and  Ohio 
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Canal  and  the  Potomac  lirer.at  the  places 
where  its  said  railroad  line  has  been  now  lo- 
cated and  laid  down  upon  the  gn^ound,  or  at 
sacb  other  places  as  shall  be  found  to  be 
necessary  and  proper  for  the  said  railroad 
company,  and  to  condemn  all  such  easements 
of  crossings,  if  necessary,  and  that  the  afore- 
said action  of  the  Board  of  Public  Works  of 
Maryland,  in  approving  the  said  plans  and 
fixtures  of  said  railroad  company  for  cross- 
ing the  canal,  be  and  the  same  is  hereby  rati- 
fied and  approved,"  The  appellee  being  now 
equipped  with  legislative  authority  to  con- 
struct the  line  of  road  in  question  and  to 
cross  the  canal  at  designated  places,  and  also 
with  the  approval  of  Its  plans  for  the  cross- 
ings by  the  Board  of  Public  Works,  ratified 
by  the  Legislature,  It  should  be  permitted  to 
Institute  appropriate  proceedings  to  condemn 
the  crossings  over  the  canal  property  which 
is  under  the  Jurisdiction  and  control  of  the 
court. 

The  trustees  contended  In  this  court  that 
it  was  the  duty  of  the  drcoit  court,  before 
acting  upon  the  petition  of  June  13,  1903,  to 
inquire  into  the  facts  and  ascertain  whether 
the  proposed  crossings,  if  made  In  conform- 
Ity  to  the  approved  plans,  would  obstruct  or 
interfere  with  the  operation  of  the  canaL 
They  also  contended  that,  under  the  com- 
pact entered  into  between  the  states  of  Mary- 
land and  Virginia  and  Congress  at  the  time 
of  the  creation  of  the  canal  company,  as  In- 
terpreted by  this  court  in  4  Gill  &  J.  1.  it  ia 
beyond  the  power  of  the  state  of  Maryland, 
either  directly  or  by  any  of  its  agencies,  to 
authorize  the  construction  of  any  bridges  or 
crossings  over  the  canal  which  will  impair 
or  injuriously  affect  the  system  of  inland  wa- 
ter transportation  which  was  thereby  put  in 
operation.  The  trustees  admitted  the  right 
of  railroads  and  highways  to  cross  the  canal 
property  under  conditions  which  would  not 
hinder  or  obstruct  the  full  and  proper  opera- 
tion of  the  canal,  but  they  Insisted  that  the 
plans  adopted  for  the  crossings  in  the  present 
case  would  in  fact,  If  carried  out,  produce 
such  hindrance  and  obstruction.  The  ques- 
tions thus  attempted  to  be  raised  by  the 
trustees  do  not  come  up  for  decision  upon  this 
appeal.  The  order  appealed  from  was  merely 
modal  in  its  nature,  and  did  not  affect  any 
substantial  rights.  Its  only  operation  was  to 
relieve  the  appellee  from  the  contempt  of 
court  which  would  have  been  involved  in  the 
institution  by  it,  without  Judicial  leave,  of 
proceedings  to  condenm  the  right  to  cross, 
and  for  that  purpose  construct  bridges  over, 
the  canal  property  which  was  in  custodia 
legis.  Such  orders  are  common,  and  the 
leave  of  court  which  they  aSoi^d  is  ordinarily 
granted  as  a  matter  of  course,  unless  it  be 
clear  that  the  application  for  it  rests  upon  no 
meritorious  ground.  Phelps'  Jur.  Bq.  $  89; 
Gaither  v.  Stockbridge,  67  Md.  226,  9  Atl.  632, 
10  Atl.  309:  Hills  V.  Parker,  111  Mass.  60S, 
15  Am.  Rep.  63.  The  railroad  company  is 
now  entitled  to  proceed  to  condemn  the  light 


to  cross  the  canal  at  the  designated  places. 
If,  in  the  condemnation  pr6ceedings,  it  be 
made  to  appear  that  the  proposed  bridges,  it 
located  and  constructed  upon  the  plans  recog- 
nized by  the  condemnation,  will  constitute 
such  an  obstruction  and  hindrance  to  the  op- 
eration  of  the  canal  as  to  conflict  with  the 
compact  between  the  states  already  referred 
to,  and  the  condemnation  be  ratified  by  the 
clrcQlt  court,  a  question  of  Jurisdiction  will 
be  presented  which  can  be  brought  to  this 
court  by  an  appeal.    Hopkins  v.  P.  W.  &  B. 

B.  B.  Co.,  94  Md.  257,  51  Atl.  404;  Geo.  Greek 

C.  &  L  Oo.  V.  New  Cent  Coal  Co.,  40  Md. 
^15;  B.  ft  O.  B.  B.  Co.  r.  Waltemyer,  47  Md. 
331. 

The  circuit  court;  in  our  opinion,  commit- 
ted no  error  |n  passing  the  order  appealed 
from,  which  will  be  afilrmed,  Order  affirm- 
ed, with  costs. 

(»t  Ud.  M» 
OBAHAM  V.  WHITBIDGB  et  aL 
SMITH  et  aL  v.  SAMB. 
(Court  of  Appeals  of  Maryland.    June  8,  1904.) 

WILLS— TRUSTS — CHABACTEB     OK    TBUSl^-LEGAI. 

OB  EQUITABLE— STATTJTK  OF  USB8— RIGHTS 

or  BBUAINnEBMEN. 

1.  Where  testamentary  tmsteea  were  charged 
with  active  duties  in  respect  to  the  tmst  fund 
durine  the  life  of  a  certain  life  tenant,  and  the 
will  declared  that  they  should  continue  to  hold 
the  fund  "to  and  for''  such  persons  as  the  life 
tenant  might  by  her  will  appoint,  there  was  a 
mere  naked  trust  after  the  death  of  the  life  ten- 
ant, and  the  statute  of  nses  (27  Henry  VIII,  c 
10)  converted  the  estate  into  a  legal  one. 

2.  Where  the  life  tenants  in  a  legal  life  es- 
tate under  a  will  are  entitled  to  vested  re- 
mainders in  such  property,  the  two  estates 
coalesce,  and  the  life  tenants  take  an  absolute 
estate. 

3.  Where  testamentary  trustees  have,  under 
the  provisions  of  the  will,  no  further  active  du- 
ties to  perform,  and  the  property  held  by  them 
is  subject  to  a  life  estate,  with  remainder  over, 
the  remaindermen  are  entitled  to  procure  the 
appointment  of  a  trustee  to  take  possession  of 
the  fund  for  its  preservation,  and  to  pay  over 
the  income  to  the  parties  entitled  to  the  life  es- 
tates. 

4.  Where  funds  are  taken  charge  of  by  trus- 
tees in  order  to  pay  over  the  income  to  life  ten- 
ants and  preserve  the  fund  for  remaindermen, 
the  trustees  should  apportion  the  investments 
into  as  many  parts  as  there  are  life  estates. 

5.  Interest  is  not  payable  on  a  legacy  until 
the  time  when  the  legacy  is  payable^  where  tes- 
tator did  not  stand' in  loco  parentis  to  the  lega- 
tee. 

Petition  for  further  instructions. 

For  former  opinion,  see  57  Atl.  609. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PBARCE. 
SCHMUCKEB,  and  JONES,  JJ. 

McSHERRT,  0.  J.  Since  the  decision  of 
these  cases  by  this  court  (57  Atl.  609),  the 
trustees  under  the  wUl  of  George  Brown,  the 
elder,  have  filed  a  petition  asking  further  in- 
structions as  to  their  duties  with  respect  to 

fS.  See  Executor*  and  Admtnlstt'atora,  voL  n. 
Cent.  Dig.  I  1271. 
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the  fnnd  which  by  that  will  was  made  sub- 
ject to  the  power  of  appointment  conferred 
iqtOD  the  testator's  daughter  Mrs.  Oreenway. 
The  precise  questions  upon  which  the  opin- 
ion of  the  court  is  now  asked  are  as  follows: 
First  What  is  the  character  of  the  life  es- 
tates which  by  the  former  Judgment  of  this 
court  were  held  to  be  valid;  that  is  to  say, 
are  those  life  estates  equitable  or  legal? 
Secondly.  If  legal,  who  is  to  be  intrusted 
with  the  possession  of  the  corpus  of  the  fund; 
that  is  to  say,  are  the  securities  which  yield 
the  life  tenants  income,  and  in  which  the 
remainders  are  now  invested,  to  be  held  by 
the  trustees  under  the  win  of  George  Brown 
during  the  lives  of  the  life  tenants,  or  must 
a  trustee  or  trustees  be  appointed  by  decree 
to  preserve  the  remainders  tor  the  benefit 
of  the  remaindermen?  Thirdly.  If  trustees 
must  be  appointed  for  the  purposes  Just  in- 
dicated, will  it  be  their  duty  to  subdivide 
the  investments  Into  as  many  parcels  as 
there  are  life  estates,  or  will  they  be  per- 
mitted to  hold  them  in  solido,  and  to  divide 
the  income  amongst  the  respective  life  ten- 
ants? Fourthly.  From  what  date  are  the 
I^acies  of  $100,000  to  Mrs.  Whltridge,  and 
of  $10,000  each  to  the  two  daughters  of 
Alexander  Brown,  to  bear  Interest? 

1.  We  are  of  opinion  that  the  life  estates 
already  alluded  to  are  legal,  and  not  equi- 
table, estates.  It  will  be  remembered  that 
under  the  sixth  article  of  the  will  of  the 
i«te  George  Brown,  the  elder,  two-fourteenths 
of  the  rest  and  residue  of  the  remainder  of 
his  estate  were  given  in  trust  to  certain 
named  trustees  for  the  nse  and  benefit  of 
bis  daughter  Mrs.  Grace  Ann  Greenway  for 
and  during  the  term  of  her  natural  life. 
The  trustees  were  charged  with  active  duties 
with  respect  to  the  corpus  of  that  trust  fund, 
and  also  with  respect  to  the  interest  and 
Income  arising  therefrom,  during  the  period 
of  the  life  estate  mentioned.  In  and  by  the 
same  article  of  the  testator's  will,  Mrs.  Green- 
way  was  given  a  power  of  appointment  over 
the  trust  fund,  and  it  was  declared  that,  in 
the  event  of  the  life  tenant's  death  without 
leaving  a  child  or  children,  the  trustees 
should  continue  to  hold  the  trust  fund  "to 
and  for"  such  of  the  other  children  of  the 
testator,  or  their  descendants,  in  such  propor- 
tion and  for  such  estate  and  estates  therein, 
either  In  fee  or  tor  a  less  estate,  and  with 
soch  Umitatlons  and  conditions,  as  Mrs. 
Greenway  might,  by  any  Instrument  of  writ- 
ing in  the  nature  of  a  last  will  and  testa- 
ment, name,  limit,  and  appoint.  Mrs.  Green- 
way, In  execution  of  this  power,  did  limit 
and  appoint  to  the  persons  named  in  the  fifth 
clause  of  her  will  certain  life  estates,  with 
remainders  over.  The  remainders  thus  lim- 
ited we  have  declared  to  be  void,  and  we  have 
held  the  life  estates  to  be  valid.  Now  the 
question  is,  are  the  life  estates  thus  created 
equitable  or  legal?  It  will  be  noticed  tbat 
nowhere  in  the  will  of  George  Brown,  the 
elder,  is  there  a  single  active  duty  prescribed 


to  be  performed  by  the  trustees  after  the 
death  of  Mrs.  Greenway.  The  declaration 
that  they  shall  continue  to  hold  the  two- 
fourteenths  "to  and  for"  such  of  the  persons 
as  Mrs.  Greenway  might  by  her  -last  will 
and  testament  appoint,  creates  no  active  du- 
ties for  the  trustees  to  perform,  either  to- 
wards or  concerning  the  fund  itself,  or  the 
income  that  may  accrue  thereon,  or  the  per- 
sons entitled  to  that  fund  under  the  allot- 
ments made  in  the  will  of  Mrs.  Greenway,  or 
the  persons  who  would  take  in  the  event  of 
her  failure  to  make  allotments.  Now,  it  is 
a  perfectly  well  settled  principle,  which  has 
often  been  recognized  and  applied  by  this 
court,  that  where  an  estate  is  given  to  trus- 
tees and  their  heirs  In  trust  to  pay  the  in- 
come to  a  person  for  life,  and  at  his  or  her 
decease  merely  to  hold  the  same  for  the  use 
of  other  persons  named,  the  trust  ceases 
upon  the  death  of  the  life  tenant,  tor  the 
reason  that  it  remains  no  longer  an  active 
trust.  The  statute  of  uses  in  such  cases  Im- 
mediately executes  the  use  In  those  who  are 
limited  to  take  the  estate  after  the  death 
of  the  life  tenant,  and  the  trustees  cease 
to  have  anything  In  the  estate,  not  because 
the  court  has  abridged  their  estate  to  the 
extent  of  the  trust,  but  because,  the  cestui 
que  trust  having  the  fee  or  legal  estate,  the 
statute  of  uses  has  executed  It  In  him.  Per- 
ry on  Trust,  8  320;  Ware  v.  Richardson,  3 
Md.  542,  56  Am.  Dea  762;  Lewin  on  Trusts 
(9th  Ed.)  c.  12,  i  1;  Kenrick  v.  Lord  Beau- 
clerk,  3  B.  &  P.  178;  3  Jarman  on  Wills  (5th 
Am.  Ed.)  60;  Abell  v.  Abell,  75  Md.  61,  23 
AU.  71.  25  Atl.  3SS;  Long  v.  Long,  62  Md. 
65.  The  statute  of  uses  is  applicable  to  wllla 
3  Jarman  on  Wills  (5th  Am.  Ed)  50.  As  we 
have  Just  said,  no  duty  is  Imposed  upon  the 
trustees  to  be  discharged  towards  or  in  be- 
half of  the  persons  whom  Mrs.  Greenway 
might  name  in  the  allotment  of  the  trust  es- 
tate, nor  towards  or  in  behalf  of  the  persons 
entitled  in  the  event  of  her  failure  to  make 
allotments.  There  is  no  instruction  to  pay 
oyer  the  income  to  such  person  or  persons, 
or  to  invest  it,  nor  Is  there  any  authority 
given  to  the  trustees  to  collect  the  income 
after  the  death  of  the  life  tenant  Instead 
of  such  an  Instruction  being  given,  the  prop- 
erty is  bequeathed  to  the  trustees,  to  have 
and  hold  "to  and  for"  the  persons  Mrs. 
Greenway  might  nominate  and  appoint  to 
receive  it,  or,  in  default  of  such  appointment, 
"to  and  for"  the  i)erBons  named  by  the  tes- 
tator. This  is  a  mere  naked  trust,  without 
active  duties  of  any  kind.  Under  such  cir- 
cumstances, the  statute  of  uses  (27  Henry 
VIII,  c.  10)  transfers  the  use  in  possession 
by  converting  the  estate  or  interest  of  the 
cestui  que  trust  Into  a  legal  estate,  and  by 
destroying  the  intermediate  estate  of  the 
trustee.  Or  to  put  it  more  concisely,  when 
the  purposes  for  which  it  was  created  are 
satisfied,  the  estate  of  the  trustee  ceases  to 
exist,  and  his  title  becomes  extinct  Doe  v. 
Consldlne.  6  Wall.  458,  1^  L.  Ed.  860;  Toung 
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T.  Bradley,  101  V.  8.  782,  2S  L.  Ed.  1044; 
De  White  V.  Simpson,  5  East,  163.  If  the 
trust  as  to  the  life  estates  does  not  cease, 
then  there  is  no  reason  why  It  should  not 
continue  with  respect  to  the  $100,000  allot- 
ted to  Mrs.  Wbitrldge,  and  the  $20,000  aIlo^ 
ted  to  the  daughters  of  Alexander  Brown, 
because  to  these  specific  allotments  precisely 
the  same  language  as  that  pertaining  to  the 
life  estates  is  applicable,  namely,  that  the 
trustees  shall  hold  them  "to  and  for"  those 
legatees.  Inasmuch,  then,  as  the  life  estates 
are  legal,  and  not  equitable,  and  inasmuch 
as  the  life  tenants  are  also  entitled  to  Tested 
remainders  in  a  portion  of  the '  two-four- 
teenths disposed  of  under  the  will  of  Oeorge 
Brown,  the  elder,  the  two  estates— the  life 
and  the  remainders — coalesce  and  unite  In 
the  same  individuals,  and  those  individuals 
take,  to  the  extent  of  the  respective  vested 
remainders,  an  absolute  estate,  disengaged 
from  any  trust  whatever. 

2.  With  respect  to  that  portion  of  the  es- 
tates in  remainder  in  which  the  life  tenants 
are  only  entitled  to  a  life  interest— that  is 
to  say,  that  portion  which  after  the  ter- 
mination of  the  life  estates  belongs  to  Mrs. 
Whltiidge  and  to  Alexander  Brown,  and  in 
which  the  life  tenants  have  no  vested  inter- 
ests In  remainder— the  trustees  under  the 
will  of  Oeorge  Brown  have  no  active  duties 
to  perform,  and  therefore,  for  the  reasons 
hereinbefore  assigned,  the  trust  has  ceased. 
Tills  being  so,  the  parties  entitled  in  remain- 
der to  this  portion  of  the  residue  of  the  two- 
fourteenths  may  go  into  a  court  of  equity 
and  procure  the  appointment  of  a  trustee  to 
take  possession  of  the  fund  for  Its  preserva- 
tion, and  to  pay  over  the  Income  arising  out 
of  It  to  the  parties  entitled  to  the  life  es- 
tates therein.  By  that  proceeding  the  life 
tenants  will  be  secured  their  income  there- 
from, and  the  remaindermen  will  be  pro- 
tected against  loss  of  the  principal. 

3.  To  preserve  equality  amongst  the  re- 
maindermen, the  trustee  or  trustees  appoint- 
ed for  the  preservation  of  the  remainders 
should  set  apart  and  apportion,  as  far  as 
practicable,  the  Investments  in  which  the 
trust  funds  constituting  that  portion  of  the 
remainders  may  be  invested  into  as  many 
equal  parts  as  there  are  life  estates.  If  the 
whole  fund  should  be  held  in  solido,  then, 
as  each  life  estate  drops  out,  it  will  be  neces- 
sary, In  turning  over  to  the  remaindermen 
that  portion  of  the  remainder,  to  sell  or  dis- 
pose of,  in  some  other  way,  so  much  of  the 
total  remainder  as  represents  the  particular 
life  estate  thus  terminated,  whereby  It  might 
so  happen  that  upon  the  final  termination  of 
all  the  life  estates  the  portion  remaining 
would,  by  reason  of  depredation  In  the 
value  of  the  securities  in  which  the  wholo 
had  been  invested,  be  of  comparatively  tri- 
fling value. 

4.  Both  Mrs.  Whltrldge  and  the  Misses 
Brown,  daughters  of  Alexander  Brown,  are 
entitled  to  Interest  on  their  respective  lega- 


cies from  a  period  of  time  when  those  lega- 
cies are  payable;  that  Is  to  say,  from  one 
year  after  the  death  of  Mrs.  Greenway,  she 
not  having  stood  towards  them  in  loco  paren- 
tis. Von  Der  Horst  v.  Von  Der  Horst,  88 
Md.  130,  41  Aa.  124. 

These  views  cover  all  the  points  upon 
which  our  opinion  has  been  sought,  and  we 
will  direct  a  decree  to  be  drawn  conforming 
thereto. 


(Tt  N.  H.  539) 

SHERBURNE  et  al.  r.  CITY  OF  PORTS- 
MOUTH. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   May  3,  1904.) 

MUNICIPAI.    COBFOBATIONS— PUBUO    PBOPKBTT 

— CONTBOL   BY   CITT  COUNCUr— INJUNCTION 

—REASONABLE  UBK— QUESTION  FOB  JUBT. 

1.  Under  Pub,  St.  1891,  c.  205,  {  1,  subject- 
ing persons  acting  in  a  trust  capacity  to  the 
control  of  the  court,  a  bill  in  equity  will  He  at 
the  instance  of  a  taxpayer  to  enjoin  city  coun- 
cils from  granting  a  public  common  to  Individ- 
uals for  an  unreasonable  use. 

2.  On  a  bill  by  a  taxpayer  to  enioin  dty 
councils  from  granting  the  use  of  a  public  com- 
mon to  individuals  for  the  maintenance  of  a 
baseball  park,  questions  as  to  whether  such  use 
would  be  unreasonable,  and  whether  the  erec- 
tion of  structures  necessary  to  such  use  woula 
be  an  unreasonable  interference  with  the  rights 
of  the  public,  are  questions  of  fact. 

8.  A  bill  will  not  lie  at  the  instance  of  a  tax- 
payer to  restrain  city  councils  from  voting  to 
fence  a  public  common  "for  the  purpose  of 
amusement  and  the  better  protection  of  dty 
property." 

Transferred  from  Superior  Court 
Bill  by  Andrew  Sherburne  and  others 
against  the  city  of  Portsmouth.  Transferred 
from  the  superior  court  on  question  of  law 
arising  on  defendants'  demurrer.  Demurrer 
overruled. 

Bill  in  equity  to  restrain  the  defendant  city 
from  building  a  baseball  park  at  the  Plains, 
a  public  common  containing  about  11  acres, 
which  was  given  to  the  city  in  1716  for  the 
drawing  of  a  militia  for  the  town  and  prov- 
ince, and  has  been  used  since  for  that  pur- 
pose, and  by  the  public  generally  for  a  play- 
ground; also  to  restrain  the  dty  councils 
from  voting  to  fence  the  Plains  "for  the  pur- 
pose of  amusement  and  the  better  protection 
of  dty  property."  The  bill  alleges  that  the 
dty  councils  intend,  under  this  vote,  to  in- 
close the  greater  part  of  the  Plains  with  a 
high  board  fence,  and  give  the  control  of  the 
premises  to  certain  individuals,  who  will  use 
them  for  a  baseball  park  and  athletic  field, 
and  will  exclude  all  who  do  not  pay  an  ad- 
mission fee.  The  plaintiffs  are  taxpayers  in 
Portsmouth,  and  own  property  adjoining  the 
Plains.  The  questions  of  law  arising  upon 
the  defendants'  demurrer  were  transferred 
from  the  October  term,  1903,  of  the  superior 
court,  by  Pike,  J. 

John  W.  Kelley,  for  plaintiffs.  Ernest  L. 
GuptiU  and  Samuel  W.  Emery,  for  defend- 
auta 
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TOUKG,  J.  The  qneetlon  of  law  raised  by 
tbe  demnrrer  Is  the  power  of  the  court  to  re- 
strain cit7  oooncilB,  at  tbe  suit  of  a  taxpayer, 
from  acting  Illegally.  There  Is  no  uniform 
mle  on  the  snbject.  In  some  Jorlsdlctlona 
the  court  has  power  to  restrain  city  councils 
from  committing  an  Illegal  act  whenever  it 
appears  that  the  act  will  cause  the  plaintiff 
to  suffer  damage  not  common  to  the  public, 
and  that  he  Is  entitled  to  equitable  relief. 
People  T.  Stnrtevant,  9  N.  Y.  26S,  69  Am.  Dec. 
336.  In  other  Juttedlctlons  the  court  has  no 
power  to  restrain  city  councils  when  they  are 
acttng  In  good  faith.  In  these  Jurisdictions 
the  remedy  of  a  citizen  to  protect  himself 
from  their  wrongful  acts  is  a  suit  to  restrain 
the  officers  of  tbe  dty  when  they  undertake 
to  enforce  them.  Stevens  v.  Training  School, 
144  DI.  336,  32  N.  E.  062,  18  L.  R.  A.  832,  .36 
Am.  St.  Rep.  438;  Des  Moines  Gas  Co.  v. 
Dee  Midnes,  44  Iowa,  505,  24  Am.  Rep.  136. 
In  most  Jurisdictions,  however,  the  power  of 
the  court  to  restrain  city  councils  depends  on 
tbe  character  of  the  business  they  are  trans- 
acting. When  the  dty  councils  are  consider- 
ing matters  of  a  purely  legislative  character, 
the  court  has  no  power  to  restrain  them. 
When  their  proposed  action  relates  to  the 
ordinary  business  affairs  of  the  dty,  the  court 
may  restrain  them,  provided  the  proposed 
action  is  illegal,  and  the  person  whose  rights 
are  threatened  is  entitled  to  equitable  relief. 
In  this  state  It  will  not  be  enough  to  entitle 
a  person  to  this  relief  to  show  that  the  pro- 
posed action  is  Illegal  and  that  he  will  be  in- 
jured. He  must  also  show  that  his  injuries 
will  be  such  as  would  entitle  him  to  equitable 
relief  in  an  action  against  an  individual;  that 
is,  that  his  Injuries  will  be  irreparable,  or 
that  he  has  no  adequate  legal  remedy,  or  has 
some  other  recognized  ground  for  equitable 
relief.  Brown  v.  Concord,  56  N.  H.  375,  383. 
But  it  is  not  necessary,  to  entitle  him  to  this 
relief,  that  he  should  suffer  a  loss  not  com- 
mon to  the  public.  Dill.  Mun.  Corp.  H  916, 
917.  He  is  entitled  to  it  when  the  dty  coun- 
dlB  are  acting  in  an  administrative  capadty, 
in  all  cases  In  which  he  could  invoke  it 
against  an  individuaL  People  ▼.  Dwyer,  90 
N.  Y.  402;  State  v.  Commissioners,  39  Ohio 
St.  S8;  Valparaiso  ▼.  Gardner,  97  Ind.  1,  49 
Am.  Rep.  416;  Springfield  ▼.  Edwards,  84  IlL 
626;  Roberta  v.  Louisville,  92  Ky.  95,  17  S. 
W.  216,  13  If.  R.  A.  844;  SpUman  v.  Parkers- 
burg,  35  W.  Va.  606,  14  S.  B.  279;  Jordan  v. 
Deaton,  23  Ark.  704;  Crampton  v.  Zabriskie, 
101  V.  8.  601,  26  L.  Ed.  1070. 

The  duties  of  dty  coundls  are  both  legisla- 
tive and  administrative,  for,  in  addition  to 
their  legislative  duties,  they  are  charged  with 
the  care  of  the  money  and  other  property  of 
the  dty.  Pub.  St  1891,  c.  50,  {{  6,  6.  When 
tb^  are  managing  the  property  of  the  city, 
they  are  not  making  ordinances  for  its  gov- 
ernment, but  are  administering  its  affairs. 
Blood  T.  Electric  Co.,  68  N.  H.  840,  342,  39 
Atl.  335.  Since  the  duties  of  city  councils  are 
In  part  legislative  and  In  part  administrative. 


If  the  court  cannot  restrain  legislative,  but 
may  restrain  administrative,  offlc»B,  a  hold- 
ing that  the  court  has  no  power  to  restrain 
city  councils  when  they  are  acting  in  their 
legislative  capadty,  but  may  when  they  are 
acting  In  their  administrative  capadty,  is  but 
applying  the  ordinary  rule  used  to  establish 
tbe  rights  and  liabilities  of  public  officers 
who' are  authorized  to  exercise  the  functions 
of  different  d^artments  of  the  state  govern- 
ment, for  the  condud  of  such  officers  while 
performing  the  duties  of  either  department 
is  governed  by  the  rules  of  law  applicable  to 
officers  of  that  department.  Ildes  v.  Board- 
man,  68  N.  H.  580,  594-596;  Boody  v.  Wat- 
son, 64  N.  H.  162,  9  Atl.  794.  The  reason  for 
this  rule  is  obvious.  The  rules  of  law  which 
govern  both  the  business  and  the  officers  of 
the  different  departments  of  the  state  govern- 
ment were  framed  with  reference  to  conduct- 
ing the  business  of  each  department  in  the 
way  to  best  promote  the  public  welfare,  but 
without  spedal  reference  to  the  body  of  men 
who  should  perform  the  duties  and  exerdse 
the  functions  of  that  department  So  any  of- 
ficers exercising  functions  or  performing  du- 
ties peculiar  to  any  department  of  the  gov- 
ernment are  controlled  by  the  rules  of  laW 
that  govern  the  business  of  that  department 
while  they  are  exercising  its  functions.  To 
illustrate:  The  duties  of  selectmen  are  both 
administrative  and  Judidal.  Pub.  St.  1891, 
a  43,  {{  5-16.  When  they  are  administering 
the  affairs  of  the  town  they  are  subject  to  the 
control  of  the  court  in  the  same  way  and  to 
tbe  same  extent  as  other  administrative  of- 
ficers, or  the  directors  of  a  private  corpora- 
tion. DUl.  Mun.  Corp.  |;  908,  909,  915;  School 
District  V.  Greenfield,  64  N.  H.  84,  86,  6  Atl. 
484;  School  Distrid  v.  Carr,  63  N.  H.  201; 
Gates  V.  Hancock,  45  N.  H.  628;  Merrill  v. 
Plainfleld,  46  N.  H.  126;  HaU  v.  Somers- 
worth,  39  N.  H.  511;  Butler  v.  Pelham,  19  N. 
H.  553:  Barr  v.  Denlston,  19  N.  H.  170. 
When  they  are  exercising  their  Judicial  func- 
tions they  are  exempt  from  tbe  control  of 
the  court  to  the  same  extent  as  other  Judi- 
dal officers.  Manchester  v.  Fnmald,  71  N. 
H.  153,  61  AU.  637;  Boody  ▼.  Watson,  64  N. 
H.  162,  9  AtL  794;  Salisbury  v.  County,  59 
N.  H.  369;  Edes  v.  Boardman,  68  N.  H.  580; 
State  V.  Smith,  18  N.  H.  91. 

The  legislative  and  the  Judiciary  are  co-or- 
dinate departments  of  the  state  government; 
and  it  is  the  policy  of  the  law  that  each, 
when  acting  within  the  scope  of  its  authority, 
shall  be  supreme  in  the  exerdse  of  the  pow- 
ers committed  to  it,  and  that  neither  shall  he 
subject  to  the  control  or  supervision  of  the 
other.  Opinion  of  the  Justices,  66  N.  H.  670, 
674.  It  Is  the  legislative  department,  or  the 
power  to  make  laws,  which  the  policy  of  the 
law  exempts  fronr  the  supervision  and  con- 
trol of  the  court,  not  the  body  of  men  who 
have  the  supreme  power  to  exercise  this  func- 
tion. Bill  of  Rights,  art  87.  The  acts  of 
any  body  of  men  who  may  constitutionally 
legislate  In  relation  to  any  matter  are  a  part 
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of  tbe  lawB  of  the  state,  and  hare  the  same 
force  and  effect  as  though  they  had  been  en- 
acted by  the  Legislature  Itself.  The  Legis- 
lature may  constitutionally  authorize  city 
councils  to  legislate  in  respect  to  local  mat- 
ters. State  V.  Noyes,  80  N.  H.  279,  293. 
When  they  are  exercising  this  function  they 
are  the  legislative  department  of  the  state, 
so  far  as  the  matters  in  regard  to  which  they 
may  legislate  are  concerned,  and  the  fact  that 
their  acts  in  regard  to  such  matters  as  come 
within  the  scope  of  their  authority  are  the 
laws  of  the  state  brings  them  within  the  rule 
which  exempts  the  Legislature  from  the  con- 
trol of  tbe  court. 

It  is  the  policy  of  the  law  to  subject  all 
persons  acting  in  a  trust  capacity  to  the  con- 
trol of  the  court  Pub.  St.  1891,  c.  205,  f  1. 
And  the  law  makes  no  distinction  in  this  re- 
spect between  public  and  private  trustees. 
Dill.  Mun.  Corp.  t  900.  The  duty  of  city 
councils,  in  administering  the  ordinary  busi- 
ness affairs  of  the  city,  does  not  differ  from 
that  of  the  directors  of  a  private  corporation 
in  respect  to  its  business.  Such  directors  act 
as  trustees  for  their  stockholders  when  they 
are  administering  tbe  affairs  of  the  corpora- 
tion. So  city  councils  act  in  a  trust  capacity 
in  administering  the  ordlnaiy  business  af- 
fairs of  the  city.  State  t.  Wlmpfheimer,  69 
N.  H.  166,  169,  38  AtL  78a  Since  they  act 
in  that  capacity,  they  are  subject  to  the  con- 
trol of  the  conrt,  for  in  all  cases  of  trust  tbe 
law  gives  the  court  jurisdiction  of  the  sub- 
ject-matter (Pub.  St  1S91,  c.  205, 1 1)  as  well 
as  of  the  parties;  but  when  they  are  acting 
In  their  legislative  capacity,  although  the 
court  has  jurisdiction  of  the  parties,  it  has 
no  jurisdiction  of  the  subject-matter.  There 
la  no  reason  why  dty  councils  should  be  ex- 
empt from  the  rules  that  govern  the  conduct 
of  other  boards  of  public  officers,  or  why  a 
person  who  Is  threatened  with  injury  on  ac- 
count of  their  wrought ul  acts  should  not  have 
the  same  remedy  to  protect  him  from  such 
injury  that  he  has  to  protect  him  from  other 
threatened  wrongs;  and  there  is  the  same 
need  of  a  remedy  to  prevent  city  councils 
from  abusing  their  trust  that  there  is  to  pre- 
vent other  trustees  from  abusing  theirs. 

The  Plains  being  a  public  common,  the  dty 
councils  have  power  to  regulate  Its  use.  Pub. 
St  1891,  c.  50,  <  10,  d.  14.  The  only  limita- 
tions upon  their  right  to  determine  the  uses 
to  which  it  may  be  devoted  are  tliat  they 
must  be  public.  Intended  to  promote  the  ob- 
ject for  which  It  was  given,  and  that  they 
do  not  constitute  an  unreasonable  use  of  the 
land.  They  may  devote  the  Plains  to  any 
uses  within  these  limits  that  seem  to  them  to 
be  wise  and  intended  to  promote  the  best  In- 
terests of  the  public.  They  may  permit  an 
InOividual  or.  an  association  to  occupy  the 
whole  or  a  part  of  the  Plains  for  the  purpose 
of  furnishing  the  public  with  recreation.  As 
an  Incident  of  their  right  to  permit  an  indi- 
vidual to  give  exhibitions  at  the  Plains,  they 
may  permit  him  to  erect  the  structures  neces- 


sary to  carry  on  the  business,  if  that  would 
be  a  reasonable  use  of  the  premises.  But  if, 
considering  its  situation  and  surroundings, 
using  the  Plains  for  a  baseball  ground  would 
constitute  an  unreasonable  Interference  with 
the  rights  of  the  adjoining  proiB'ietors,  <»'  If 
the  erection  of  the  structures  incident  to  such 
use  would  constitute  an  unreasonable  Inter- 
ference with  the  right  of  the  public  to  use 
the  premises,  the  dty  councils  cannot  permit 
any  one  to  use  the  Plains  for  that  purpose, 
for  It  would  be  permitting  him  to  maintain  a 
nuisance,  and  the  dty  no  more  than  an  indi- 
vidual can  authorize  the  maintenance  of  a 
nuisance.  If  the  dty  councils  may  permit  an 
individual  to  use  the  Plains  for  a  baseball 
park,  they  can  only  give  him  the  exclusive 
control  of  the  premises  for  a  reasonable  time, 
for  the  public  cannot  be  excluded  from  tbe 
premises  for  an  unreasonable  time.  What 
would  be  an  unreasonable  time,  whether 
maintaining  a  baseball  park  at  the  Plains 
would  be  a  reasonable  use  of  the  premises, 
and  whether  the  erection  of  the  structures  in- 
ddent  to  such  use  would  be  an  unreasonable 
Interference  with  the  right  of  the  public  to 
use  the  premises,  are  all  questions  of  fact 
Ladd  V.  Brick  Co.,  68  N.  H.  185,  37  Atl.  1041. 

Even  if  the  dty  coundls  may  permit  an  In- 
dividual to  build  a  baseball  park  at  the 
Plains,  they  cannot  build  one  with  the  dty's 
money,  for  they  can  use  that  only  for  the  pur- 
poses named  In  section  4,  c.  40,  Pub.  St  1891, 
or  for  the  purposes  for  which  money  may  be 
raised  by  taxation.  Gove  v.  Epping,  41  N. 
H.  539;  Merrill  v.  Plalnfleld,  45  N.  H.  126. 
This  does  not  authorize  cities  to  build  base- 
ball parks.  Neither  can  they  build  one  under 
the  name  of  fencing  the  Plains,  for  it  is  axio- 
matic that  they  may  not  do  by  indirection 
that  which  they  could  not  do  in  a  direct  pro- 
ceeding. Although  they  may  use  public 
funds  to  build  such  a  fence  as  they  consider 
necessary  to  protect  the  property  or  make  It 
more  attractive,  they  cannot  use  the  money 
of  the  dty  to  build  such  a  fence  as  would  be 
necessary  to  make  the  I^alns  available  for 
exhibition  purposes,  any  more  than  they 
could  use  It  to  build  a  grand  stand  or  any  of 
the  other  structures  which  constitute  the 
equipment  of  a  baseball  park,  for  such  a 
fence  would  neither  Increase  the  attractive- 
ness of  the  property,  nor  be  necessary  for  Its 
protection. 

The  fact  that  the  plaintiffs'  property  ad- 
joins the  Plains  will  not  prevent  the  dty 
coundls  from  making  any  reasonable  use  of 
the  premises  which  they  think  will  be  for  the 
public  good.  The  plaintifls  have  no  rights  in 
tbe  Plains  not  common  to  every  taxpayer  in 
Portsmouth,  except  that  of  preventing  the 
city  from  making  an  unreasonable  use  of  the 
premises,  for  it  does  not  appear  that  they  de- 
rived their  title  from  the  dty  after  the  Plains 
had  been  dedicated  to  public  uses,  nor  that 
its  dedication  and  the  sale  of  the  lots  that  ad- 
Join  it  were  parts  of  the  same  transaction. 

Notwithstanding  tbe  court  has  JorisdictloB 
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to  enjoin  tbe  dty  coandls  wben  tbey  aie  act- 
ing in  tlielr  administrative  capacity  if  the 
proposed  action  Is  illegal,  tbey  cannot  be  en- 
joined from  passing  the  resolution  to  fence 
tbe  Plains,  for  the  resolution  itself  is  legal. 
It  only  authorizes  tbe  building  of  such  a 
fence  as  la  necessary  to  protect  the  property 
and  to  make  it  more  attractire.  But  tbe  city 
councils  may  be  enjoined  from  taking  any  ac- 
tion under  this  resolution  toward  building  a 
baseball  park,  and  from  permitting  any  per- 
son to  build  one  at  tbe  Plains,  if  that  would 
be  an  unreasonable  Bse  of  the  premises. 
Demnrrer  oTermled. 

PARSONS,  O.  3.,  and  WALKER  and 
BINGHAM,  JJ.,  concurred.  CHASB,  J.,  con- 
curred In  the  result  solely  on  tbe  ground  that 
tbe  proposed  action  of  the  city  councils  will 
convert  a  public  common  or  square  Into  a 
private  park— a  change  that  they  have  not 
power  to  make— and  that  an  appropriation  of 
tbe  city's  money  for  such  purpose  would  be 
nnanthorlzed  and  Illegal,  and  may  be  en- 
joined at  tbe  milt  of  tazpeyera. 


<nN.  H.  SO) 

BUSBER  V.  NEW  YORK  LIFE  INS.  CO. 

(Supreme  Conrt  of  New  Hampshire.    HiUsbor- 

oogb.    May  3,  1904.) 

OOWTBACTS— OFVEB— ACCEPTANCS    —    COMMUNI- 
CATIOn    OF   ACCEPTANCK—VEBDIOT— EFFECT. 

1.  To  establish  a  bilateral  contract  wlien  the 
jHirties  are  at  the  same  place,  there  must  be  an 
offer  and  an  acceptance  actually  communicated 
to  the  offerer. 

2.  When  an  offer  is  sent  by  mall,  a  contract 
based  thereon  will  be  complete  when  the  ac- 
ceptance is  mailed,  properly  addressed. 

3.  Where  an  application  for  a  life  Ingarance 
policy  was  taken  by  the  agent  of  the  Insurer 
and  forwarded  to  the  company,  which  issued  a 
policy  thereon,  which  was  sent  to  the  agent, 
who  received  it  after  the  death  of  the  applicant, 
•nd  never  delivered  it,  there  was  no  contract. 

4.  A  general  verdict  is  a  finding  of  all  the 
dispated  questions  of  fact  in  favor  of  tbe  pre- 
vailing party. 

Exceptions  from  Superior  Court;  Wallace, 
Jndge. 

Action  by  Nettle  A.  Busber  against  tbe 
New  York  Ufe  Insurance  Company.  There 
was  a  verdict  for  defendants,  and  plaintiff 
excepts.     Exceptions  overruled. 

Hamblett  A  Spring  and  Doyle  &  Lacier, 
tcr  plaintiff.  George  B.  Fre^ncb,  for  defend- 
anta. 

BINGHAM,  J.  Tbe  plaintiff  brings,  this 
•nit  to  recover  the  ampunt  apccifled  i^  a  pol- 
icy of  Insurance  which  she  alleges  the  de- 
fendants Issued,  or  agreed  to  issue^  on  tbe 
Ufe  of  her  husband  for  her  beneQt  Tbe  con- 
tratrt,  it  cmisammated,  was  bilateral  in  its 
natore,  and  Involved  mutual  promises.  To 
establlsb  •  contract  of  this  character,  wben 
the  parties  are  at  the  aame  place,  tbere  mnst 
be;  according'  to  tbe  principles  of  tbe  com- 

f  t  8m  InraraoM;  voL  »,  Cant  Die  |  228. 


mon  law,  an  offer  and  an  acceptance  thereof 
in  accordance  with  its  terms;  and  tbe  ac- 
ceptance, to  be  complete,  must  be  actually 
communicated  to  the  offerer.  Beckwltb  v. 
Oheever,  21  N.  H.  41,  43;  Perry  v.  Insurance 
Co.,  67  N.  H.  291,  33  Atl.  731,  68  Am.  9t 
Rep.  668;  Prescott  v.  Jones,  68  N.  H.  805, 
41  AtL  352;  Thompson  v.  Jones,  IS  Dunlop, 
1;  1  Lang.  Cont  125;  Vassar  v.  Camp,  U 
N.  Y.  441:  Hebb's  Case,  L.  R.  4  Eq.  0;  % 
Lang.  Cot...  156,  162;  2  Lang.  Cont.  993,  f 
14;  9  Cya  270-273. 

An  exception,  however,  is  recognized  when 
tbe  parties  to  such  a  contract  are  at  a  dis- 
tance from  one  anotha,  and  tbe  offer  is  sent 
by  mall  or  by  telegraph,  in  which  case  it  la 
commonly  held— and  such  is  tbe  law  of  this 
state— that  tbe  reply  accepting  the  offer  may 
be  sent  through  the  same  medium,  and  the 
contract  will  be  complete  when  tbe  accep- 
tance Is  mailed,  or  delivered  at  tbe  telegraph 
office,  properly  addressed  to  tbe  party  making 
the  offer,  and  beyond  the  acceptor's  controL 
Abbott  V.  Sbepard,  48  N.  H.  14;  Davis  v.  In- 
surance Co.,  67  N.  H.  218,  34  Atl.  464.  The 
theory  advanced  In  support  of  such  a  holding 
Is  that  wben  one  makes  an  offer  through  tbe 
mall,  or  like  agency,  he  authorizes  the  ac- 
ceptance to  be  made  through  tbe  same  medi- 
um, and  constitutes  that  medium  his  agent 
to  receive  the  acceptance,  and  that  the  ac- 
ceptance, wben  mailed  or  delivered  at  tbe 
telegraph  office.  Is  then  constructlveiy  com- 
municated to  the  offerer.  2  Lang.  Cont  995, 
{  15,  par.  2.  While  constructive  notice  of  ac- 
ceptance Is  permitted  to  take  the  place  of  ac- 
tual communication  in  such  cases,  still  tbe 
law  requires  that  the  message  of  acceptance 
shall  pass  beyond  the  recall  or  control  of  the 
acceptor. 

If  the  contract  sought  to  be  established  la 
tmilateral— tliat  is,  where  the  offerer  simply 
Inquires  tbe  offeree  to  do  something,  and  not 
to  promise  to  do  something— an  intention  on 
the  part  of  the  offeree  to  accept  the  offer, 
accompanied  by  a  performance  of  tbe  act.  Is 
all  that  is  essentlai  to  tbe  completion  of  the 
contract.  In.  this  case  It  is  said  that  p^orm- 
ance  of  tbe  act  is  all  the  notice  that  tbe  of- 
ferer requires,  or  that  the  form  of  the  offer 
shows  that' notice '  la  waived.  Prescott  v. 
Jones,  supra;   9  Cyc.  270. 

Applying  the^e  principles  to  the  facta  In 
this  case,  can  it  be  said  that  the  defendants' 
Intention  to  accept  tbe  application  and  issue 
a  policy  in  compliance  with  its  terms  was 
ever  communicated  to  the  applicant  In^'Iiis 
lifetime,  so  as  to  make  a  completed  con- 
tract? We  think  not.  It  appears  that  on 
May  15,  1802,  tbe  plaintiff's  husband  signed 
a  written  application  at  Nashua  for  a  policy 
of  insurance  on  liis  life^  payable  In  case  of 
death  to  the  plaintiff.  Tbe  premium  was  to 
be  $46.28.  At  tbe  time  he  signed  the  appli- 
cation he  paid  $5  to  WilllamBon,  the  agent 
who  solicited  the  applicatioui  and  received 
from  tiim  a  receipt.  In  wblcli,  among  other 
things,  ft  was  agreed  that  U  the  p«Aej  waa 
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Issued  by  the  defendants  on  the  application, 
the  receipt  would  be  received  as  cash  to- 
ward the  i>ayment  of  the  first  premium,  but 
that,  If  a  policy  was  not  issued  thereon  with- 
in 60  days,  the  money  would  be  returned  on 
surrender  of  the  receipt  Williamson  was  a 
soliciting  agent  of  the  defendants,  connected 
with  their  agency  at  Flattsburg,  N.  Y.  He 
had  authority-  from  them  to  solicit  life  Insur- 
ance, receive  applications,  collect  first  pre- 
miums, give  receipts  for  the  same,  and  de- 
liver policies.  He  received  the  application  in 
question,  and  forwarded  it  to  the  defend- 
ants' home  office.  In  New  York  City,  where  a 
policy  was  written  in  accordance  with  its 
t^rnu,  and  on  June  9tb  sent  to  the  defend- 
ants' agency  at  Manchester  for  delivery. 
June  19th  it  was  forwarded  by  order  of  the 
defendants  to  the  Plattsburg  agency,  and 
July  1st  the  latter  agency  sent  it  to  William- 
son for  delivery,  with  directions  to  collect 
the  premium  and  remit  the  same.  William- 
son received  the  policy  about  7  o'clock  in 
the  forenoon  of  July  2d.  The  applicant  died 
about  4  o'clock  that  morning. 

According  to  these  facts,  it  seems  that  the 
parties  undertook  to  make  a  contract  in- 
volving mutual  promises,  the  applicant  act- 
ing for  himself,  and  Williamson  acting  as 
agent  .for  the  defendants;  and  It  follows  that 
their  conduct  is  governed  by  the  principles 
of  law  applicable  to  cases  where  the  con- 
tracting parties  are  at  the  same  place,  and 
not  at  a  distance,  and  that  the  contract  was 
never  completed,  as  the  message  of  accept- 
ance Contained  in  the  policy  was  never  com- 
municated to  the  applicant.  Williamson  was 
not  the  applicant's  agent  to  receive  the  pol- 
icy. The  general  .verdict  for  tbe  defendants 
is  a  finding  to  that  eftect,  for  all  material 
questions  of  fact  not  specially  found,  and  of 
which  there  was  evidence,  are  presumed  to 
have  been  found  in  the  defendants'  favor. 
Allen  r.  Association,  72  N.  H.  625, 67  AtL  022, 
and  cases  there  cited. 

The  case  is  govwned  by  the  principles  of 
law  announced  in  Perry  t.  Insurance  Co., 
supr^.  It  follows,  therefore,  that  a  contract 
was  not  consummated,  and  that  the  action 
cannot  be  maintained.  It  is  unnecessary  to 
consider  the  questions  raised  by  the  excep- 
tions to  evidence. 

Flainturs  exceptions  overruled.  All  oon- 
cnrred. 


Cn  N.  H.  600) 

HORAN  V.  b;rNE3. 

(SupreoM   Court   of   New    Hampshire.     Hills- 
borough.   May  8,  1904.) 

TBlAIi  BT  JUBT— BIIX  OF  BIOHTft— AHOUNT  IIT- 
VOLVBD. 

l.BiU  of  Rights,  art.  20,  provides  that  in  a 
controversy  the  parties  shall  be  entitled  to  a 
.  trial  by  Jury,  save  where  the  value  in  contro- 
versy does  not  exceed  $100.  Held,  that  where, 
in  an  action  for  maintaining  a  fence  over  five 
feet  in  belKbt,  the  ad  damnum  clause  was  $1,- 
000,  and  plaintiff  claimed  that  his  loss  in  rent 


was  $100,  and  two  Juries,  In  different  trials  of 
the  action,  returned  verdicts  for  $26  and  $20L 
respectively,  defendant's  motion  for  a  new  trial 
of  the  case  by  the  court  was  properly  denied. 

Transferred  from  Superior  Court;  Peaslee, 
Judge. 

Action  by  Jeremiah  J.  Horan  against  James 
T.  Byrnes.  Judgment  for  plaintiff,  and  de- 
fendant's motion  for  a  trial  by  the  court  de- 
nied. Cause  transferred  from  superior  court 
on  exceptions  by  defendant  Exceptions 
overruled. 

See  54  Ati.  945. 

Case  for  maintaining  a  fence  over  five  feet 
in  height  The  ad  damnum  is  $1,000.  At 
two  prior  trials  of  tbe  case  tbe  Juries  re- 
turned verdicts  In  favor  of  the  plaintiff  for 
$25  and  $20,  re8i>ectively.  At  each  trial  the 
plaintiff  testified  that  bis  loss  of  rent  by  the 
defendant's  wrong  was  $100.  It  is  not  prob- 
able ttiat  another  Jury  will  award  over  $100 
damages.  The  defendant's  motion  for  a  trial 
of  the  case  by  the  court  was  denied,  subject 
to  exception. 

Patrick  H.  Sullivan,  for  plaintiff.  Bom- 
ham,  Brown,  Jones  &  Warren,  for  defendant 

CHASE,  J.  There  was  no  error  of  law  la 
tbe  ruling.  Bill  of  Bights,  art  20;  StreetW 
V.  Company,  «5  N.  H.  201,  18  AU.  651. 

Exception  overruled.    All  concurred. 


(18  N.  H.  SM) 
JBNXaNS  V.  PALMER  et  al. 
(Supreme  Court  of  New  Hampshire.    Rocking 
ham.    Dec.  4,  1902.) 

TBESFASS  OR   LARD— TITUi  OV  FLAIRTin^— 
FOSSESSIOR. 

1.  In  an  action  of  trespass  guare  clansum, 
possession  by  plaintiff  entitles  him  to  judgment 
unless  the  facta  show  that  defendant  has  a  bet- 
ter right  of  possession. 

Transferred  from  Superior  Court 
Action  by  Joel  Jenkins  against  Henry  F. 
Palmer  and  others.  There  was  a  referee's 
finding  for  plaintiff,  and  the  case  was  trans- 
ferred from  tbe  superior  court  Case  dis- 
charged. 

Trespass  quare  clausum.  Facts  found  by 
referees,  to  whom  were  referred  (by  tbe  par- 
ties to  tbe  action  and  certain  other  persons 
asserting  rights  in  the  bed  of  Nilus  river,  the 
adjacent  land,  and  the  dam  across  the  same) 
all  questions  arising  In  tbe  action,  and  all 
questions  relating  to  "all  rights,  privileges^ 
estates,  and  easements  In  and  to  the  prem- 
ises," witb  a  provision  that  the  determination 
by  the  referees  of  questions  of  fact  should 
be  final,  and  that  questions  of  law  should  be 
transferred  to  this  court  for  decision  at  the 
request  of  either  party.  The  referees  found 
one  of  the  defendants  guilty  of  a  technical 
trespass^ 

The  locus  in  quo  was  an  artificial  pond  In 
Hampton, '  containing  90  acres  or  more,  cre- 
ated by  the  dam  hereinafter  mentioned  across 
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NUos  river,  a  amall,  nonnavlgable  stream. 
The  plaintiff's  title  originated  from,  and  In- 
cludes all  rights  granted  by,  the  following 
vote  of  the  town  of  Hampton,  passed  Sep- 
tember 17,  1686:  "Upon  the  motion  of  John 
Tack  to  the  town,  the  town  have  acted  by 
vote  to  grant  him  liberty  to  sit  up  a  grist  and 
fulling  mill  upon  Nllus  river  and  to  make 
convenient  dam  or  dams  for  the  same,  provid- 
ed that  he  shall  not  draw  down  water  to 
damnify  any  man  In  their  hay-time  in  any 
of  their  meadows  that  lay  upon  that  river, 
npon  the  penaltle  of  one  hmidred  pounds, 
and  that  the  said  mill  be  built  and  finished 
within  two  years  after  the  date  hereof,  or 
otherways  this  grant  to  be  void  and  to  remain 
to  the  town  as  formerly."  Soon  after  the 
passage  of  the  vote  a  dam  was  built  across 
the  Nilus  river,  and  a  grist  mill  was  erected 
below  it  upon  a  site  bounded  northerly  by 
the  pond  so  created;  and  they  have  been 
maintained  In  the  same  locations  to  the  pres- 
ent time,  without  any  material  change  In  the 
height  of  the  dam  or  of  the  water  In  the  pond. 
The  town  made  an  allotment  of  land  in  1738. 
Lot  42  is  bounded  "northerly  on  Tuck's  mill- 
pond  from  the  easterly  end  of  the  foot-dam 
to  the  mill-gate,  and  from  the  miU^gate  to 
the  mill-way,  •  •  •  southerly  and  east- 
erly on  said  way  that  leads  to  Tuck's  mlU, 
•  •  •  westerly  on  part  of  the  47th  lot  on 
a  line  from  the  east  comer  of  the  foot-dam 
to  a  stake  standing  on  ye  northerly  side  of 
said  way  leading  to  Tuck's  mill,  which  is  the 
northeasterly  bound  of  the  47th  lot"  Some 
part  of  lot  42  is  now  In  possession  of  two  of 
the  defendants  (one  of  whom  Is  the  person 
found  guilty  of  a  technical  trespass),  and  has 
been  in  possession  of  their  predecessors  In 
the  title  since  the  allotment.  The  other  de- 
fendants are  owners  about  the  pond.  The 
grist  mill  has  not  been  run  since  1886.  The 
plaintiff  repaired  It  and  the  dam  in  1887  at 
an  expense  of  more  than  $300.  He  removed 
the  stones,  but  Intended  to  replace  them  and 
run  the  mill. 

Eastman  &  HolUs,  for  plaintiff.  l%omas 
Leavltt  and  Frlnk,  Blarvln  &  Batchelder,  for 
defendants. 

chase;  J.  The  finding  of  the  referees 
that  one  of  the  defendants  was  guilty  of  a 
technical  trespass  includes  a  finding  that  the 
plaintiff  was  in  possession  of  the  pond.  The 
possession  entitles  him  to  a  Judgment  In  the 
action,  unless  the  facts  reported  show  that 
the  defendant  against  whom  the  finding  Was 
made  bad  a  better  right  of  possession.  Fow- 
ler V.  Owen,  68  N.  H.  270,  272,  39  Atl. 
329,  73  Am.  St  Rep.  588,  and  authorities  cit- 
ed. It  appears  that  some  part  of  lot  42  Is 
lu  possession  of  this  defendant  and  another, 
and  has  been  in  the  possession  of  them  and 
their  predecessors  in  title  since  the  original 
allotment,  made  In  1738,  about  GO  years  after 


the  passage  of  the  vote  which  was  the  origin 
of  the  plaintiff's  title.  This  lot  Is  bounded 
"northerly  on  Tuck's  mill-pond  from  the 
easterly  end  of  the  foot-dam  to  the  mill-gate, 
and  from  the  mill-gate  to  the  mill-way, 
•  •  •  southerly,"  etc.  The  pond  being  ar- 
tificial. If  the  northerly  boundary  had  been 
"Tuck's  mill  pond"  simply,  without  any  quali- 
fication, the  boundary  line  would  probably  be 
the  center  of  the  pond,  or  the  thread  of  Nllus 
river.  Mansur  v.  Blake,  62  Me.  88,  41;  Hold- 
en  V.  Chandler,  61  Vt  291,  18  Atl.  310;  Wa- 
terman V.  Johnson,  13  Pick.  261,  265;  Phinney 
V.  Watts,  9  Gray,  269,  69  Am.  Dec.  288;  Paine 
V.  Woods,  108  Mass.  160,  169,  et  seq.;  Mill 
River  Mfg.  Co.  v.  Smith,  34  Conn.  462;  Wheel- 
er V.  Splnola,  54  N.  Y.  377.  In  that  case  the 
owners  of  that  portion  of  the  lot  bordering 
upon  the  pond  would  have  an  Interest  in  the 
land  submerged  by  the  pond,  unless  the  vote 
of  1686  granted  to  Tuck  and  his  successors 
In  title  the  fee  of  such  land.  Such  owners 
would  be  In  a  position  that  would  enable 
them  to  contest  the  plaintiff's  title  and  right 
of  possession.  But  the  qualifying  words  In' 
the  description,  "from  the  easterly  end  of 
the  foot-dam  to  the  mill-gate,  and  from  the 
mill-gate  to  the  mill-way,"  have  a  tendency 
to  show  that  the  line  Intended  was  the  mar- 
gin of  the  pond.  A  misunderstanding  of  the 
description  is  quite  likely  to  occur  in  the  ab- 
sence of  a  plan  showing  the  location  of  the 
pond,  the  river,  the  foot  bridge,  the  mill  gate, 
the  mill  way,  and  the  lines  of  surrounding 
lots.  It  may  be  that  a  correct  understanding 
of  the  description  as  applied  to  the  objects 
mentioned  would  show  that  the  center  of  the 
pond  or  the  thread  of  the  river  was  Intended, 
notwithstanding  the  use  of  the  qualifying 
words.  Kent  v.  Taylor,  64  N.  H.  489,  13 
Atl.  419.  If  It  should  turn  out  that  the  mar- 
gin of  the  pond  Is  the  boundary  line,  thus  ex- 
cluding the  pond  from  lot  42,  the  guilty  de- 
fendant would  have  no  defense  to  the  action 
upon  the  facts  reported.  Indeed,  the  case 
does  not  show  that  he  would-  have  a  defense 
If  the  center  of  the  pond  or  the  river  is  the 
boundary  line,  for  possession  of  some  part  of 
the  lot  is  not  necessarily  possession  of  that 
part  bordering  on  the  pond  and  river.  The 
other  defendants,  although  owners  of  land 
about  the  pond,  may  have  no  rights  In  the 
pond  or  its  bed. 

It  not  appearing  that  the  defendants  have 
rights  that  conflict  with  those  which  the 
plaintiff  asserts,  it  would  be  a  useless  task  to 
attempt  to  render  a  decision  as  to  the  char- 
acter of  the  latter.  Although  such  a  decision 
would  bind  the  parties  to  the  action  and  the  . 
agreement  for  reference,  it  might  not  bind 
tbose  (if  any  there  be)  who  really  have  inter- 
ests that  are  adverse  to  the  plaintiff's.  As 
the  case  stands,  there  should  be  Judgment  In 
favor  of  the  plaintiff. 

Case  discharged.    All  concurred. 
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SARGENT  V.  LITTLE  et  at 

COLE  &  LAWTON  v.  SAME. 

(Sapreme  Court  of  New  Hampshire.    Oraiton. 
May  3,  1904.) 

INTOXICATING  LIQUOB  —  LICENSE  —  OVEBFAT- 
MENT—BECOVEBT— LICENSE  COHMIBSIONS— LI- 
ABILITY —  LOCAI.  OFTION  —  ADOPTION— ELEC- 
TION. 

1.  Under  Laws  1903,  p.  82,  c.  95,  regulating 
traffic  in  intoxicating  liquor,  and  creating  a 
atate  board  of  license  commiasioners,  to  the 
treasurer  of  vrhich  license  fees  are  paid,  no  ac- 
tion can  be  maintained  against  said  commis- 
sioners, as  such,  to  recover  back  alleged  over- 
payments on  fees  or  forfeitures. 

2.  Such  action  cannot  be  maintained  against 
the  commissioners  as  individuals,  as,  in  acting 
on  applications  for  licenses,  in  finding  from  the 
evidence  vrhether  or  not  the  applicant  is  enti- 
tled to  a  license,  they  are  performing  judicial 
duties. 

3.  The  court  on  appeal  may  consider  questions 
argued,  though  not  directly  presented  for  deci- 
sion, where  such  consideration  will  probably 
avoid  further  litigation. 

4.  Laws  1903,  p.  92,  c.  95,  !  31,  provides,  in 
substance,  that  after  the  third  Tuesday  of  May, 
1903,  the  sale  of  liquor  shall  be  lawful  in  such 
cities  and  towns  as  shall  accept  the  provisions 
of  the  act,  and  makes  it  the  duty  of  every  city 
and  town  in  the  state  to  act  on  that  question  on 
the  preceding  Tuesday.  Section  32  authorizes 
"any  city  by  a  vote  of  its  city  councils,  and  the 
town  where  this  act  is  in  force,"  to  raise  the 
license  fees,  but  does  not  fix  the  time  when  this 
shall  be  done.  Held,  that  the  vote  to  raise  the 
license  fees  might  be  had  at  the  same  time  the 
vote  to  accept  the  act  was  had,  and  need  not  be 
at  a  meeting  called  afterwards. 

6.  Section  31  also  jprescribes  a  form  for  sub- 
mission of  .the  question,  as  follows{  "Shall  li- 
censes for  the  sale  of  liquor  be  granted  in  this 
town  under  the  provisions  of  'An  act  to  regulate 
the  traffic  in  intoxicating  liquor,'  passed  at  the 
January  session  of  the  General  Court,  1903." 
JBeld,  that  as  the  only  other  matter  for  consid- 
eration, aside  from  the  question  of  adoption  of 
the  act,  was  the  question  of  raising  license  fees 
as  permitted  therein,  a  warrant  setting  forth 
the  form  prescribed,  and  adding  the  words  "and 
pass  any  vote  relating  thereto,"  was  sufficient 
to  give  notice  that  the  question  of  raising  fees 
might  be  acted  on. 

Exceptions  from  Superior  Court;  Wallace, 
Judge. 

Actions  by  Harry  E.  Sargent  and  by  Cole 
&  Lawton  against  Cyrus  H.  Little  and  oth- 
ers. Verdict  for  defendants,  and  plaintiffs 
except    Exceptions  overruled. 

Asenmpsit  to  recover  money  paid  by  the 
plaintiffs  to  the  defendants,  who  constitute 
the  state  board  of  license  commissioners. 
The  cases  were  tried  at  the  November  term, 
1903,  of  the  superior  court,  before  Wallace, 
O.  J.,  who  found  a  verdict  for  the  defendants 
,  In  each,  sabject  to  the  plaintiffs'  exceptions. 
May  12,  1903,  the  town  of. Lebanon  voted  to 
accept  the  provisions  of  chapter  95,  p.  82, 
Laws  1903,  and  to  raise  the  license  fee  In 
each  class,  to  the  maximum  sum  permitted 
by  that  act.  On  the  same  day  the  town  of 
Enfield  voted  -to  acc^t  the  provisions  of  the 
act,  and  to  raise  the  fee  for  a  second  class 
license  to  $1,000.  The  article  in  the  Enfield 
warrant  was  as  follows:    "Shall  licenses  for 


the  sale  of  liquor  be  granted  In  this  town 
under  the  provisions  of  'An  act  to  regulate 
the  traffic  In  Intoxicating  liquor,"  passed  at 
the  January  session  of  the  General  Court, 
1903,  and  pass  any  vote  relating  thereto." 
The  plaintiff  in  the  first  action  applied  for  a 
third-class  license  for  the  town  of  Lebanon, 
and  deposited  $150  with  his  application.  The 
plaintiffs  in  the  second  case  applied  for  a 
second-class  license  for  the  town  of  En- 
field, and  deposited  $250  with  their  applica- 
tion. The  defendants  refused  to  Issue  the 
licenses  until  the  fees  fixed  by  the  respective 
towns  were  paid.  The  plaintiffs  thereupon 
paid  the  required  amounts,  and,  after  the  li- 
censes had  been  issued,  brought  these  suits 
to  recover  tiie  sums  paid  in  excess  of  the 
fees  established  by  the  act  in  cases  where 
there  is  no  action  on  the  subject  by  the 
town. 

Frederick  T.  Woodman  and  Mitchell  & 
Foster,  for  plaintiffs.  Edwin  G.  Eastman, 
Atty.  Gen.,  for  defendants. 

YOUNG,  J.  No  action  can  be  maintain- 
ed against  the  license  commissioners,  as 
such,  to  recover  back  either  fees  or  foif^- 
tures  paid  to  their  treasurer  Iq  the  regular 
course  of  business,  for  there  is  no  provision 
in  the  act  which  permits  It  They  are  not  a 
corporation,  but  public  officers,  and  the  treas- 
urer of  the  board  la  tbe  state,  so  far  as  such 
money  is  concerned.  Gross  v.  Commission- 
ers, 68  N.  H.  389,  44  Ati.  529;  Laws  1903, 
p.  86,  c.  95,  {  10.  Neither  can  an  action  be 
maintained  against  the  defendants  as  indi- 
Tlduals  for  any  mistakes  they  may  make  in 
respect  to  issuing  licenses.  When  they  act 
on  applications  for  licenses,  they  are  perform- 
ing Judicial  duties,  for  they  have  to  find 
from  the  evidence  whether  or  not  tbe  appli- 
cant is  entitled  to  the  license,  and  determine 
the  amount  of  tbe  fee-lte  should. pay.  Pitts- 
field  V.  Exeter,  69  N.  H.  336^  41  Ati.  82; 
Bradley  v.  Laconia,  66  N.  H.  269,  20  Ati. 
331;  Boody  v.  Watson,  64  N-  H.  162,  9  Ati. 
794. 

Whenever  public  officers  are  performing 
Judicial  duties,  their  liabilities  are  determined 
by  the  rules  of  law  applicable  to  a  Judicial 
officer.  So  the  test  to  decide  whether  or  not 
public  officers  Incur  any  Individual  liability 
for  what  they  do  or  leave  undone  when  they 
are  performing  Judicial  duties  is,  would  a 
Judicial  officer,  having  the  same  Jurisdiction 
of  the  parties  and  of  the  subject-matter,  be 
Individually  liable  for  doing  what  they  did? 
No  action,  dvU  or  criminal,  can  be  main- 
tained against  a  Judicial  officer  for  any  mis- 
take he  may  make  in  the  performance  of  his 
official  duties,  provided  he  has  Jurisdiction  of 
the  parties  and  of  the  subject-matter.  Lauge 
y.  Benedict  73  N.  Y.  12,  29  Am,  Rep.  SO. 
He  has  Jurisdiction  of  the  parties  when  they 
voluntarily  api)ear  In  a  proceeding  pending 
before  him,  as  well  as  when  they  are  served 
with  process  within  his  Jurisdiction.    He  has 
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Jurisdiction  of  the  rabject-matta  In  any  ac- 
tion pending  before  him  if  he  has  power  to 
act  on  the  general  question  to  which  the  pro- 
ceeding relates.  So  the  question  whether  he 
had  Jurisdiction  of  the  subject-matter  in  a 
particular  case  does  not  depend  on  whether 
the  evidence  shows  he  was  warranted  in 
doing  what  he  did,  but  whether  Under  any 
circumstances  he  could  do  it.  Hunt  t.  Hunt, 
T2  N.  Y.  217,  230-233,  28  Am.  Rep.  129.  The 
defendants  have  the  power  to  grant  licenses. 
Whenever  licenses  are  applied  for,  they  have 
jurisdiction  of  the  parties  and  of  the  Bub]ect>- 
matter,  and  are  not  liable  individually  if  they 
make  a  mistake  in  respect  to  issuing  them. 
Fawcett  v.  Dole,  67  N.  H.  168,  29  Atl.  693; 
McDanlel  v.  Tebbetts,  60  N.  H.  4&7;  Odlome 
T.  Rand,  SO  N.  H.  504;  Kdes  v.  Boardman, 
58  N.  H.  680;  Bumham  v.  Stevens,  33  N.  H. 
247;   Evans  v.  Foster,  1  N.  H.  374. 

This  disposes  of  the  cases,  but,  as  botli 
parties  have  argued  the  efFect  of  the  action 
of  the  towns  in  respect  to  raising  the  fees 
for  licenses,  and  as  the  decision  of  this  ques- 
tion will  probably  avoid  further  litigation,  It 
has  been  considered.  Currier  v.  Davis,  68  N. 
H.  596,  41  Atl.  239;  Contoocook  Fire  Pre- 
cinct T.  HopUnton,  71  N.  H.  574,  576,  63  Atl. 
797. 

Section  81,  c.  95,  p.  92,  Laws  1908,  pro- 
vides, in  substance,  that  after  the  third 
Tuesday  Of  May,  1903,  thci  sale  of  liquor 
shall  be  lawful  in  such  dtles  and  towns  as 
shall  accept  the  provisions  of  the  act,  and 
makes  it  the  duty  of  every  dty  and  town 
in  the  state  to  act  on  that  question  upon  the 
preceding  Toesday.  Section  82  authorizes 
"any  city  by  a  vote  of  Its  citlr  councils,  and 
town  where  this  act  M  in  force,"  to  raise  the 
license  fees,  but  does  not  fix  the  time  when 
this  shall  be  done.  The  manifest  purpose  of 
this  chapter  is  to  permit  each  city  and  town 
In  the  state  to  decide  for  itself  whetha  or 
not  liquor  liiay  lawfully  be  sold  Within  Its 
limits,  and,  If  It  decides  to  permit  the  sale, 
to  fix  witliln  certain  limits  the  amounts  those 
who  engage  In  the  business  must  pay  for  the 
privilege  Since  the  law  fixes  the  time  when 
the  sale  of  Ilqnof  shall  be  legal,  and  when 
townb  shall  vote  on  the  question  of  permit- 
ting its  sale,  and  provides  that  towns  may 
raise  the  license  fees  without  fixing  a  time 
for  doing  so,  the  presumption,  in  the  ab- 
sence of  all  evidence,  would  be  that  the  Leg- 
islature Intended  they  might  act  on  both 
questions  at  the  same  time.  There  is  noth- 
ing In  the  act  except  section  32  which  has 
any  tendency  to  prove  that  the  Legislature 
Intended  that,  towns  should  act  on  the  ques- 
tion of  raising  license  fees  only  at  a  meeting 
called  after  they  had  voted  to  accept  the  pro- 
visions of  the  act  It  la  clear  that  fixing 
the  time  when  towns  might  vote  on  this 
question  formed  no  part  of  the  purpose  for 
which  that  section  was  incorporated  into  the 
bill.  At  that  time  the  bill  contemplated  that 
the  sale  of  liquors  should  be  legal  in  all 
cities  until  Mi^  1,  1905,  but  only  In  such 


towns  as  voted  to  accept  the  provisions  of  the 
act  House  &  Senate  Jour.  49a  The  words, 
"any  dty  •  •  •  and  any  town  where 
this  act  is  In  force  may  •  •  •  raise  the 
license  fee,"  is  but  another  way  of  saying 
that  towns  which  dedde  to  permit  the  sale 
of  liquor  may  legislate  in  respect  to  license 
fees.  The  presumption  that  the  Legislative 
intended  that  all  the  provisions  of  the  act 
should  go  Into  effect  In  dties  and  towns  at 
the  same  time,  and  that  It  Intended  all 
licensees  of  the  same  class  in'  any  town  should 
pay  the  same  license  fees,  is  evidence  tliat 
the  Legislature  Intended  that  the  power  con- 
ferred ui)on  towns  to  raise  license  fees  as 
prescribed  by  the  act  might  be  exercised  at 
the  time  of  the  decision  that  licenses  might 
be  Issued.  If  It  Intended  that  towns  should 
not  vote  on  this  question  until  they  had  time 
to  call  another  meeting  after  they  had  ac- 
cepted tlie  provisions  of  the  act,  it  most 
also  have  intended,  for-  the  first  year  after 
the  law  was  in  force,  either  tliat  cities  could, 
and  towns  could  not,  raise  the  license  fees, 
or  that  in  towns  the  amounts  to  be  paid  for 
licenses  should  depend  oq  the  time  when 
they  were  issued.  The  law  contemplated 
that  licenses  should  be  issued  in  one  week 
after  a  town  voted  to  permit  the  sale  of 
liquor.  The  warrant  for  a  town  meeting  must 
be  posted  at  least  two  weeks  before  the  day 
of  the  meeting,  so  tliat  it  would  be  impossible 
for  a  town  to  hold  a  meeting  called  after  It 
had  voted  to  accept  the  provisions  of  the  act 
and  before  licenses  could  be  Issued  author- 
izing the  holders  to  sell  liquor  in  that  town 
for  the  ensuing  year.  It  follows  that  if  the 
Legislature  intended  tliat  towns  should  not 
act  on  the  question  of  raising  the  fees,  except 
.'at.  a  meeting  called  after  they  had  voted 
to  permit  the  sale  of  liquor,  it  must  also 
have  intended  that  those  who  had  obtained 
licenses  before  the  town  could  act  on  that 
question  should  pay  the  fees  prescribed  by 
the  act  and  those  who  were  unable  to  pro- 
cure licenses  until  after  the  town  bad  voted 
should  x>ay  the  fees  fixed  by  the  town,  for 
there  Is  no  provldon  in  the  act  which  per- 
mits the  commisslonera  to  recall  licenses  If  a 
town  votes  to  raise  the  fees  after  they  are 
issued,  nor  one  which  ptemlts  thtim  to  Issue 
licenses  tot  the  fees  iHtescrib6d  In  the  act 
after  the  town  has  voted  to  Increase  them. 
It  is  clear  that  tiie  Legislature  intended  fbat 
towns  should  act  In  respect  to  raising  li- 
cense fees  before  licenses  could  be  issued, 
and  there  is  no  reason  why  they  should  not 
have'  done  it  at  the  time  they  did. 

If  the  article  in  the  Enfield  warrant  gave 
the  voters  notice  that  raising  the  license  fees 
was  one  of  the  matters  to  be  acted  on  at  the 
meeting,  It  is  sufficient  Baker  v.  Shephard, 
24  N.  H.  208,  212.  The  article  was  In  the 
form  prescribed  by  the  act  for  submitting 
the  question  of  its  acceptance  to  the  voters 
(section  31),  with  the  addition'  of  the  words 
"and  to  pass  any  vote  relating  thereto."  As 
the  xinly  matter  upon  wh}cb  Uiey  could  pass 
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in  relation  to  the  act,  in  addition  to  accept- 
ing its  provisions,  was  raising  the  fees  pre- 
scribed by  it,  the  article  gave  the  voters 
sufficient  notice  that  the  question  of  raising 
fees  might  be  acted  on  at  that  meeting. 
Brackett  v.  Mclntlre,  72  N.  H.  67,  54  Atl. 
705. 
Exceptions  overruled.    All  concurred. 


(HN.  H.ta) 

ROCKINGHAM  COUNTY  LIGHT  ft  POW- 
ER 00.  V.  HOBBS. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   May  3,  1904.) 

KMINKNT   DOMAIN— SUPPLYING  ELECTBIO  POW- 
EB— PUBLIC   USB — QUESTIONS  OP  LAW. 

1.  Bill  of  Rights,  art.  12,  prohibiting  the  tak- 
ing of  private  property  for  public  use  without 
the  owner's  consent,  by  implication  forbids  the 
taking  of  private  property  for  private  use  with- 
out the  owner's  consent 

2.  Under  Laws  1901,  p.  679,  c.  195,  S  5,  au- 
thorizing a  corporation  formed  under  the  gen- 
eral law  for  manufacturing  and  selling  elec- 
tricity for  lighting,  transportation,  and  business 
purposes  to  bold  and  to  purchase  lands  neces- 
sary to  carry  out  its  purposes,  a  corporation 
empowered  to  generate  electricity,  to  sell  to 
those  designing  it  for  any  use  to  which  it  is 
applicable,  and  furnishing  power  for  the  opera- 
tion of  electric  railway  lines  and  other  au- 
thorized purposes,  may  take  private  lands  neces- 
sary for  the  construction  of  its  lines,  as  such 
taking  is  for  a  public  use. 

3.  Where  a  private  corporation  proposes  to 
take  private  property  for  its  corporate  purposes, 
whether  the  contemplated  use  is  of  a  public 
character  is  a  question  of  law. 

Transferred  from  Superior  Court;  Youni;, 
Judge. 

Petition  by  the  Rockingham  County  Light 
&  Power  Company  against  Sylvester  N. 
Hobbs  for  the  appraisal  of  damages  for  the 
taking  of  certain  rights  in  defendant's  land. 
Case  transferred  from  the  trial  term  on  de- 
fendant's exceptions  to  the  court's  ruling  that 
the  piaintlS  was  entitled  to  maintain  the  pe- 
tition.   Exceptions  overruled. 

Samuel  W.  Emery,  for  plaintUF.  iijastmaii 
&  Hollis  and  Arthur  O.  Fuller,  for  defendant. 

CHABE,  J.  The  plaintiff  Is  a  voluntary 
corporation,  formed  under  the  general  law 
(Pub.  St  a  147),  for  the  purpose  of  "manu- 
facturing, creating,  furnishing,  and  selling 
for  lighting,  manufacturing,  heating,  trans- 
portation, propulsion  of  cars,  machines,  and 
engines,  and  for  ail  mechanical,  commercial, 
and  business  purposes^  electricity  and  gas 
and  all  other  illuminants  and  motive  powers; 
to  set  poles  and  stretch  wires  to  conduct  and 
transmit  the  same,  and  to  install  and  lay  all 
necessary  means  or  instrumentalities  for  con- 
ducting, storing,  and  transmitting  the  same.' 
It  is  located  at  Portsmouth,  and  its  business 
Is  to  be  carried  on  in  the  towns  and  cities  of 
Rockingham  and  Strafford  counties,  and  in 
Alton,  in  Belknap  county.    By  section  5,  c. 

f  1.  See  Eminent  Domain,  vol.  IS,  Cent  Dig.  |  St 


195,  p.  679,  Laws  1901,  it  was  sntborized  "to 
take  and  hold  and  to  purchase  and  hold  such 
lands  and  interests  in  land  as  may  be  rea- 
sonably necessary  to  carry  out  the  purposes 
and  objects  for  which  it  was  organized." 
The  Intention  of  the  Legislature  to  delegate 
to  the  corporation  the  right  to  take .  land 
without  the  owner's  consent  Is  unmistakably 
shown  by  the  use  of  the  words  "to  take" — es- 
pecially when  read  in  connection  with  the 
words  "to  purchase"  Immediately  following— 
and  by  the  provision  made  for  the  location  of 
the  land  taken  and  payment  of  the  owner's 
damages.  The  plaintiff  relies  upon  this  stat- 
ute for  Its  authority  to  take  the  desired  inter- 
ests in  the  defendant's  land.  It  proposes  to 
construct  and  maintain  a  line  of  wires  ex- 
tending from  a  point  in  Hampton  in  a 
straight  line  to  a  point  in  Bast  Kingston,  and 
from  the  latter  point  In  a  straight  line  to  a 
point  In  Salem— a  distance  of  about  '£&  miles. 
This  line  crosses  the  defendant's  land,  and 
In  the  location  which  the  plaintiff  bas  Sled 
(Pub.  St  c.  158,  J?  26,  34)  it  particularly  de- 
scribes the  line  and  the  interest  in  land  tak- 
en. Tlfe  latter  is,  in  substance,  so  far  as  the 
defendant's  land  is  concerned,  the  right  to  set 
and  forever  maintain  four  poles  of  a  certain 
size  and  height  at  designated  points  in  the 
line;  to  string  as  many  as  15  wires  upoii 
cross-arms  attached  to  the  poles,  not  less  than 
18  feet  above  the  surface  of  the  ground;  to 
cut  ail  trees  within  one  rod  either  side  of  the 
line,  and  trim  other  trees  whose  branches 
extend  within  this  space;  and  to  enter  upon 
the  land  as  occasion  requires  for  the  purpose 
of  Inspecting,  repairing,  and  renewing  the 
poles,  wires,  and  appurtenances.  The  loca- 
tion further  states  that  "there  are  to  be  trans- 
mitted along  and  upon  said  wires  a  high 
potential  electric  current  to  be  used  in  operat- 
ing street  railroads,  for  power,  lighting,  and 
for  other  purposes;  and  other  weaker  elec- 
tric currents  may  be  transmitted  along  and 
upon  said  line  for  various  purposes."  The 
plaintiff's  real  purpose  is  to  furnish  power 
for  the  operation  of  the  lines  of  electric  rail- 
way located  west,  south,  and  east  of  Salem. 
It  also  intends,  if  it  has  occasion,  to  furnish 
power  for  any  of  the  purposes  authorized  by 
Its  charter.  It  Is  reasonably  necessary  to 
take  the  specified  interest  in  the  defendant's 
land  to  carry  into  jeffect  the  corporation's  pur- 
pose. 

Article  12  of  the  Bill  of  Bights  lorblds,  by 
Implication,  the  taking  of  private  property 
for  private  uses  without  the  owner's  consent. 
Concord  R.  R.  v.  Greely,  17  N.  H.  47;  Under- 
wood .V.  Bailey,  59  N.  H.  480.  Unless,  there- 
fore, the  use  which  the  plaintiff  proposes  to 
make  of  the  defendant's  land  is  a  "public 
use,"  within  the  meaning  of  those  words  as 
used  In  the  Bill  of  Rights,  the  Legislature  bad 
no  power  to  grant  to  the  plaintiff  the  right 
to  take  the  land,  or  an  interest  in  it,  without 
the  defendant's  consent  Whether  the  con- 
templated use  is  of  a  public  character  is  a 
question  of  law.    Concord  R,  R.  v.  Greely, 
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sapra;  Amoskeag  Mfg.  Co.  t.  Head,  56  N.  H. 
S86,  399.  The  BUI  of  Rights  contains  no  den- 
nltion  of  "public  uses,"  and  tbe  court  has  not 
attempted  to  formulate  one.  "That  Is  left 
to  be  determined  in  each  Individual  case  by 
reference  to  the  principles  and  reasons  upon 
-which  the  right  to  take  private  property  for 
public  use  is  founded,  and  by  authority." 
Great  Falls  BIfg.  Co.  v.  Fernald,  47  N.  H.  444, 
455.  It  has  been  held  in  this  state  that  the 
use  of  land  for  the  following  purposes  la  a 
public  use:  For  a  tumpilie  (Petition  of  Mt. 
Washington  Road  Co.,  35  N.  H.  184);  for  a 
toll  bridge  (Plscataqua  Bridge  v.  New  Hamp- 
shire Bridge,  7  N.  H.  35);  for  a  highway 
(Peirce  v.  Somersworth,  10  N.  H.  369;  Back- 
us ▼.  Lebanon,  11  N.  U.  19,  35  Am.  Dec.  406); 
for  a  railroad  (Concord  B.  R.  v.  Gredy,  17  N. 
H.  47;  Northern  R.  R.  v.  Railroad,  27  N.  H. 
183);  for  a  public  cemetery,  it  seems  (Crowell 
T.  Londonderry,  63  N.  H.  42;  Evergreen  Cem- 
etei7  Ass'n  v.  Beecher,  53  Ck>nn.  551,  6  Atl. 
333);  and  for  making  a  survey  by  the  United 
States  as  a  part  of  the  coast  survey  (Orr  v. 
Quimby,  54  N.  EL  680).  In  all  these  cases, 
excepting  the  last,  the  public  have  a  common 
and  equal  right  to  the  use  of  tbe  land  taken. 
for  tbe  purposes  for  which  it  was  taken,  sub- 
ject to  certain  reasonable  limitations,  condi- 
tions, and  regulations.  In  tact,  the  princi- 
pal object  of  the  taking  Is  the  accommodation 
of  the  public;  and  whatever  benefit  the  cor- 
poration, through  whose  agency  the  right  of 
eminent  domain  is  exercised,  derives  there- 
from, is  incidental  to  the  main  object,  and 
Is  compensation  for  money,  services,  and  skill 
contributed  by  it  to  the  furtherance  of  that 
object  The  decision  in  Orr  v.  Quimby,  su- 
pra, is  based  on  the  idea  that  the  use  of  the 
land  for  the  purposes  of  th6  coast  survey  is 
necessary  in  order  to  provide  "a  safe  lilgh- 
way  upon  the  ocean"— which,  it  was  remark- 
ed, "Is  as  much  a  public  necessity  as  a  safe 
highway  upon  the  land." 

It  has  also  been  held  that  the  owner  or  o-> 
cnpant  of  land  upon  a  stream  of  water  may, 
by  erecting  a  dam  on  his  land,  take  the  right 
to  flow  the  lands  of  others  without  their  cnn- 
«ent,  for  use  In  connecti<m  with  Us  mills,  by 
complying  with  the  provisions  of  the  statute 
AOtborlzing  such  taking,  and  that  the  use  of 
land  flowed  imder  such  circumstances  is  a 
public  use  within  the  meaning  of  the  Consti- 
tution. Pub.  St  c.  142,  H  12-19;  Great  Falls 
Mfg.  Ca  V.  Femald,  47  N.  H.  444.  Although 
attempts  have  been  made  to  have  this  ques- 
tion reconsidered,  and  the  reasons  given  for 
tbe  decision  have-  been  vigorously  attacked 
<G0  N.  H.  S92;  56  N.  B.  388),  the  court  have 
regarded  the  question  as  settled,  and  have 
-declined  to  reopen  it  (Ash  v.  Cummings,  50 
N.  H.  591:  Amoskeag  Mfg.  Co.  v.  Head.  54 
N.  H.  886;  Amoskeag  Mfg.  Co.  t.  Worcester, 
«0  N.  H.  622;  Amoskeag  Mfg.  Co.  y.  Ooodale, 
«2  N.  H.  66).  In  speaking  of  the  mill  act 
Ladd,  J.,  said,  in  Salisbury  Mills  v.  Forsaith, 
57  N.  H.  124:  "I  agree  with  counsel  for  the  de- 
fendant that  the  act  goes  to  the  verge  of  tbe 


constitutional  power  of  the  Legislature,  and 
I  may  say  that,  but  for  the  authorities  by 
which  the  court  thought  they  should  be  gov- 
erned in  tbe  late  case  of  Amoskeag  Co.  v. 
Head,  I  should  find  great  difficulty  In  sustain- 
ing it."  See,  also,  the  remarks  of  the  same 
Judge  in  the  case  referred  to.  56  N.  H.  KX). 
Tbe  courts  of  other  states  have  given  a  like 
Interpretation  to  similar  provisions  of  their 
constitutions  with  reference  to  flowage.  Lew- 
is, in  his  work  on  Eminent  Domain,  after  re- 
viewing the  decisions,  concludes  that  "the 
only  possible  basis  upon  which  the  mill  acts_ 
can  stand  is  that  mills  are  a  public  use,  with- 
in the  meaning  of  the  C!onstitution,"  and  that 
"this  can  only  be  true  of  that  class  of  mills 
which  are  obliged  to  serve  the  public,  and, 
unless  the  acts  are  limited  to  such  mills,  they 
cannot  be  sustained."  1  Lew.  Em.  Dom.  i{ 
176-183.  It  would  seem,  therefore,  that  tbe 
doctrine  of  Great  Falls  Mfg.  Co.  v.  Femald, 
and  Uke  cases,  is  sul  generis,  and  is  not  ap- 
plicable to  the  full  extent  of  its  import  in 
cases  other  than  those  specially  relating  to 
the  taking  of  flowage  rights.  These  cases 
cannot  be  regarded  as  deciding  that  "public 
use"  in  tbe  Bill  of  Rights  is  synoi^ymous  with 
public  tteneflt,  public  advantage,  vor  any  use 
that  is  for  the  4)eneflt  and  welfare  of  tbe 
state.  Whatever  was  said  by  Perley,-  C.  J., 
in  tlie  Femald  Case,  having  a  tendoicy  to 
show  tliat  such  was  his  vi^iw,  must  be  under- 
stood as  having  reference  to  tbe  facts  of  that 
case,  and  not  as  expressing  a  general  rule  to 
be  applied  whenever  the  question  of  public 
use  arises. 

That  the  use  of  land  foi  constructing  and 
maintaining  a  line  of  wires  to  conduct  cur- 
rents of  electricity  employed  in  transmitting 
intelligence  by  telegraph  or  telephone  for  all 
persons  who  may  desire  such  service,  or  in 
lighting  public  streets,  highways,  and  build- 
ings, etc.,  or  in  moving  the  cars  of  a  railway 
serving  the  public,  is  a  "public  use"  within 
the  narrower  meaning  of  those  words  as  ap- 
plied in  the  above  cited  cases,  Is  beyond  ques- 
tion. Pub.  St  c  81,  {  13;  Laws  1806,  p. 
867,  c.  27.  It  has  been  so  held  in  other  Juris- 
dictions. Pierce  v.  Drew,  136  Mass.  75,  49 
Am.  Bep.  7;  Duke  v.  Telephone  Co.,  53  N.  J. 
Law,  841,  21  Atl.  460,  11  L.  R.  A.  664;  1 
Lew.  Em.  Dom.  {  172.  Electricity  is  also 
extensively  used  for  tbe  transmission  of 
power  from  the  point  where  the  power  is  ac- 
cumulated by  means  of  a  waterfall,  op  by  the 
combustion  of  fuel,  to  distant  points  for  use 
there;  and  the  prospect  Is  that  it  will  be  used 
in  the  near  future  to  produce  and  distribute 
heat  in  a  similar  manner.  That  the  use  of 
land  for  the  production  and  distribution  of 
power  may  be  a  public  use  is  shown  by  tbe 
mill  acts  and  tba  decisions  respecting  them, 
above  cited.  In  the  Femald  Case  the  dam 
and  land  flowed  were  several  miles  distant 
from  the  mills  wUch  used  the  water,  and  In 
Amoskeag  Mfg.  Co.  v.  Worcester,  60  N.  H. 
522,  more  than  half  of  the  WAtet  of  the  mill 
pond  created  by  tbe  dam  was  used  by  other 
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oorpomtlonB  and  compantes,  wbo  paid  rent  to 
the  plaintiffs  therefor.  If  the  corporations 
and  companies  using  the  water  had  been 
quasi  publlc-'if  tb^y  were  engaged  in  a  pub- 
lic service,  like  that  of  grinding  grain  for  all 
parties  who  had  occasion  for  such  service, 
without  discrimination  in  rates  or  other  terms 
—and  if  the  plaintiffs  in  those  cases,  so  long 
as  they  had  a  surplus  of  water,  were  ready 
and  willing  to  supply  it  upon  like  terms  to 
all  corporations  or  persons  desiring  it  for 
such  uses,  the  decisions  would  not  be  subject 
to  the  criticism  above  mentioned.  Ibe  knowl- 
edge recently  acquired  concerning  electricity 
has  made  It  x>088ible  to  divide  power  into  any 
desired  portions,  and  to  freely  transmit  the 
same  to  almost  any  point  for  use.  This  has 
created  a  demand  for  power,  which,  though 
not  80  universal  as  the  demand  for  water, 
iB  nevertheless  of  a  public  character.  Like 
water,  electricity  exists  in  nature  in  some 
form  or  state,  and  becomes  useful  as  an  agen- 
cy of  man's  industry  only  when  collected  and 
controlled.  It  requires  a  large  capital  to  col- 
lect, store,  and  distribute  it  for  general  use. 
The  cost  depends  largely  upon  the  location 
of  the  power  plant.  A  water  power  or  a  lo- 
cation upon  tide  water  reduces  the  cost  ma- 
terially. It  may  happen  that  the  business 
cannot  be  inaugurated  without  the  aid  of  the 
power  of  emtaent  domain  for  the  acquisition 
of  necessary  land  or  rights  in  land.  All  these 
considerations  tend  to  show  that  the  use  uf 
land  for  collecting,  storing,  and  distributing 
electricity,  for  the  purposes  of  supplying  pow- 
er and  heat  to  all  who  may  desire  it, -is  a  pub- 
lic use,  similar  in  eharacter  to  the  use  of  land 
for  collecting,  storing,  and  distrlbatlng  water 
for.  public  needs— a  use  that  is  so  manifestly 
public  "that  it  has  been  seldom  questioned 
and  ner»  denied."  1  I^ew.  Em.  Dom.  {  173. 
The  defendant  has  called  attention  to  the 
recent  case  of  In  re  Rhode  Island,  etc.,  Co., 
22  R.  I.  467,  48  Atl.  591,  52  L.  R.  A.  879,  in 
which. it  was  held  that  the  use  by  an  electric 
railway  company  of  land  situated  five  miles 
frpm  its  railroad,  line  for  a  power  house  and 
coal  pockets  was  not  a  public  use  within  the 
meaaliig  of  the  Constitution  of  that  state, 
wlilch  In  this  respect  la  similar  to  that  of  fhis- 
atate.  The  decision  ia  twsed  on  the  proposU 
tion.  that  the  location  6f  the  power' houso 
alti-  tlie  particular  lot  in  question  was  not  es- 
senttal  to  the  public  service,  but  pertained 
only  tb'  the  pttrate  Interest  of  the  company 
in  its  business  details.  With  the  knowledge 
at  «lecCncity  thus  far'  acquired,  an  electric 
railway  cannot  be  operated  without  generat- 
ing or  collecting  electricity  in  large  quantl-. 
ties  and  transmitting  it  from  the  Initial  point 
te  and  along  the  railway.  A  power  house,  or 
something  answering  the  same  purpose.  Is 
as  essential  to  the  public  serrice  as  is  the 
railway  track  Itself.  The  court  truly  say.  In 
tbe  Rhode  Island  Case:  "There  is  a  class  of 
cases,  where  the  public,  does  not  use  th6  land 
itself,'  and  yet  the  public  necessity  is  so  direct 
and  obvious  as  to  imply  a  public  use.    Such,. 


for  example,  are  cases  of  taking  land  for  en- 
gine houses,  car  houses,  and  repair  shops  on 
steam  railroads.  These  buildings  must  nec- 
essarily be  contiguous  to  the  railroad;  and 
whUe  the  public  may  not  use  the  buildings 
as  such,  yet  they  are  of  such  a  character  that, 
without  them,  the  public  cannot  adequately 
use  the  railroad  itself.  They  are.  In  fact,  a 
part  of  the  railroad."  See  1  Lew.  Em.  Dom. 
§  170.  This  is  emphatically  true  of  tbe  pow- 
er house  in  the  case  of  an  electric  railway; 
but  because  of  the-  difference  la  the  necessi- 
ties in  the  two  cases— a  particular  location  ad- 
joining the  railroad  line  usually  being  im- 
peratively necessary  for  an  engine  house,  etc., 
of  a  steam  railroad,  while  an  electric  railway 
company  has  greater  freedom  of  choice  as  to 
the  location  of  its  power  house— the  court 
held  that  the  principle  of  the  steam  railroad 
cases  referred  to  was  not  applicable  to  the 
taking  of  land  for  the  latter  purpose.  It  is 
probable  that  in  many  cases  the  establish-' 
ment  and  operation  of  electric  railways  for 
the  accommodation  of  the  public  will  depend 
upon  the  possibility  of  generating  or  collect- 
ing electricity  at  a  low  cost.  A  water  power, 
or  a  port  at  which  coal  may  be  landed  from 
seagoing  vessels  directly  Into  the  coal  pock- 
ets of  a  power  house,  will  render  it  possible 
to  furnish  electric  railway  facilities  for  pub- 
lic use  at  points  situated  many  miles  distant 
from  the  power  house  or  port,  that  could  not 
otherwise  be  furnished  at  all,  or,  at  least, 
without  much  greater  cost  to  the  public.  In 
such  cases  the  imperativeness  of  the  necessity 
attaches  to  the  freedom  of  choice  as  to  loca- 
tion, rather  than  to  the  proximity  of  a  par- 
ticular location  to  the  railroad  Une.  If  land 
adjoining  an  electric  railway  may  be  taken 
for  a  power  house— as  to  which  there  can  be 
no  doubt— no  good  reason  is  apparent  why 
land  at  a  distance  may  not  l>e  token  if  the 
public  good  so  requires.  Of  coarse,  if  land 
located  at  a  distence  may  be  teken  for  a  pow- 
er house,  it  must  follow  that  necessary  land 
or  rights  in  land  may  be  taken  for  construct- 
ing and  maintaining  a  line  of  wires  between 
the  power  house  and  the  railway.  As  ha»' 
already  been  intimated,  like  reasons  may  ex- 
.  ist  for  having  the  power  house  of  an  electric 
light  company,  or  other  public  service  com- 
pany, located  at  a  distance '  from  the  place 
where  the  public  service  is  rendered. 

But  it  is  not  the  intention  of  the  plalntlff^ 
to  make  use  itself  of -the  electricity  which  it 
generates  or  collecte  in  either  of  the  'ways 
above  mentioned,  except  pos^bly  that  of  elec- 
tric lighting.  In  fact,  the  plaintiff  has  UO' 
authority  to  engage  in  th6  business  of  trans- 
mitting intelUgebce  by  telegraph  or  tele-: 
phone,  or  in  a  manufacturing  business,  or  in' 
operating  a  railroad.  In  this  respect  the  case 
differs  essentially  from  Fallsburg  Power  &• 
Mfg.  Co.  V.  Alexander  (Va.)  43  S.  E.  194,  61 
Ia  R.  A.  129,  cited  by  the  defendant  Ite  pur- 
pose is  to  iwnprate  or  collect  electricity,  and 
store,  transmit  and  sell  it  to  those  desiring 
it  for  aof  tide  ^-j  which  it  la  applicable.    Its- 
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business  iu  respect  to  electricity  closely  re- 
sembles that  of  aa  aqueduct  company  in  re- 
spect to  water.  This  business  differs  ma- 
terlaUy  in  several  Important  respects  from 
that  of  selling  fuel  and  other  articles  of 
dally  use.  The  capital  and  enterprise  of 
private  Individuals  are  ordinarily  sufficient 
for  the  latter  purpose.  It  is  not  important 
tiiat  the  business  of  dealing  in  such  articles 
should  be  conducted  in  a  single  large  en- 
terprise, with  supplies  emanating  from  a  ain- 
gle  source.  The  business  does  not  require 
the  racercise  of  any  governmental  function. 
But,  as  has  already  been  suggested,  the  col- 
lection, storing,  and  distribution  of  electrici- 
ty, like  the  collection,  storing,  and  distrl- 
button  of  water,  requires  large  capital,  fa- 
vorable conditions,  the  use  of  the  public 
streets,  and  sometlraes  the  exercise  of  the 
right  of  eminent  domain.  Opinion  of  the 
Justices,  182  Mass.  006,  608,  flO  N.  B.  25; 
Opinion  of  the  Justices,  150  Mass.  592,  24  N. 
B.  10S4,  8  L.  R.  A.  487. 

If  the  plaintiff  is  under  obligation  to  sup- 
ply electricity  or  electric  energy  at  reasonable 
rates,  and  without  discrimination,  to  all  cor- 
porations, public,  quasi  public,  and  private, 
and  to  all  persons  desiring  it,  who  are  located 
within  reasonable  distances  of  the  plaintifTs 
lines,  so  far  as  the  extent  and  capacity  of 
its  works  will  permit,  it  appears  to  have  all 
the  characteristics  of  a  quasi  public  corpora- 
tion. Its  articles  of  association  do  not,  in 
terms,  impose  thla  obligation  upon  it.  They 
are,  however,  entirely  consistent  with  the  ex- 
istence of  the  obligation.  When  the  interpre- 
tation is  considered  which  the  plaintiff  has 
given  to  the  agreement  by  its  acts  In  locating 
lines  of  wires  in  the  public  highways,  and  in 
procuring  and  attempting  to  exercise  the  right 
of  eminent  domain,  it  ip  apparent  that  the 
plaintiff  intended  by  its  articles,  of  associa- 
tion to  take  upon  itself  the  obligations  of  a 
quasi  pablic  corporation  in  respect  to  the 
sale  of  electricity  and  electric  energy.  The 
delegation  of  the  power  of  eminent  domain  to 
a  corporation  is  not  always  accompanied  with 
an  express  Imposition  of  the  obligation  to 
serve  the  public  reasonably  and  equitably. 
A  corporation,  by  the  acceptance  and  exercise 
of  the  power.  Impliedly  undertakes  such  serv- 
ice reapecting  the  subject  for  which  the  pow- 
er Is  exercised.  Lumbard  Vk  Stearns,  4  Gush. 
60;  Trenton  &  N.  B.  Turnpike  Ck>.  v.  News 
Co.,  43  N.  J.  Law,  381.  In  the  numerous 
charters  that  have  been  granted  to  aqueduct 
companies  in  this. state,  containing  authority 
for  the  exercise  of  the  right  of  eminent  do- 
main, few,  if  any,  have  provisions  specifying 
their  public  duties.  The  following  are  ex- 
amples: Laws  1851,  c  1190;  Laws  1863, 
p.  2776,  c  2817;  Laws  18T0,  p.  473,  c.  83; 
Laws  1872,  p.  67,  &  95 ;  Laws  1883,  p.  133,  c. 
191;  Laws  18S7,  p.  148,  c.  155;  Laws  1901, 
p.  810^  c  292 ;  Laws  1993,  pp.  198,  279,  CC. 
207, 272.  Yet  there  can  be  no  doubt  that  it  is 
the  duty  of  such  corporations  to  supply  water 
58 


to  persons  located  along  their  mains,  with- 
out discrlQiiuatlon  as  to  rates  or  conditions. 
Olmsted  v.  Aqueduct,  47  M.  J.  Law,  311; 
Haugen  v.  Water  Co.,  21  Or.  411,  28  Pac  244, 
14  L.  R.  A.  424;  1  Lew.  Em.  Dom.  <  173. 
"In  an  act  authorizing  a  right  of  way  to  be 
taken  for  the  road  of  a  turnpike  company,  the 
public  right  of  using  the  road  need  not  be 
expressly  asserted.  •  •  •  The  legal  con- 
struction of  such  an  act  is  not  that  some  pub- 
lic benefit  indirectly  accruing  from  a  private 
use  of  the  land  is  a  public  use  of  it,  but  that 
by  the  exercise  of  the  power  of  eminent 
domain  the  public  acquire  a  right  of  way, 
sabject  to  the  payment  of  toll  to  the  company 
who  bear  the  expense  that  would  be  home 
by  the  public  if  the  road  were  free."  Holt  v. 
Antrim,  64  N.  H.  284,  287,  9  Atl.  389.  So, 
in  this  case,  the  legal  construction  of  the 
plaintifTs  charter,  as  amended  by  the  act  of 
1901,  is  that  the  public  acquire  a  right  to  the 
service  of  the  corporation  upon  equal  and 
reasonable  terms.  Snell  v.  Power  Go,  196  III. 
626,  63  N.  E.  1082,  58  L.  B.  A.  284,  89 
Am.  St.  Rep.  341.  This  view  of  the  charter 
distinguishes  the  case  from  Avery  v.  Electric 
Co.  (Vt.)  04  Atl.  179,  59  L.  R.  A.  817,  cited 
by  the  defendant.  The  case  also  differs  wide- 
ly from  State  ex  rel.  St.  Louis  Underground 
Service  Co.  v.  Murphy,  134  Mo.  548,  31  S. 
W.  784,  34  S.  W.  51,  35  S.  W.  1132,  34  L.  R. 
A.  369,  56  Am.  St  Rep.  615.  In  that  case,  the 
rights  claimed  were  granted  by  the  city  of 
8t  Louis,  which  was  not  empowered  to  grant 
them  nor  to  enforce  the  reserved  public 
rights ;  while  in  this  case  the  grant  of  power 
is  direct  from  the  state,  and  it  retains  control' 
over  the  corporation,  and  can  protect  the 
rights  of  the  public. 

In  addition  to  the  plaintiffs  duty  In  this  re- 
gard, the  Legislature  have  power  te  control 
the  plaintifC  In  its  dealings  with  the  public. 
By  section  19,  c.  148,  Pub.  St.,  it  is  provided 
that  "the  Lcj^tature  may  at  any  time  alter, 
amend,  or  repeal  the  charter  of  any  cor{)o- 
retlon  or  th6  laws  under  which  it  was  estab- 
lished, or  may  modify  or  annul  any  of 'its 
'franchises,  duties,  and  liabilities."  This  au- 
thority to  control  the  duties  of  eorporaUons 
was  first  introduced  into  the  statutes  upon 
the  revision  thereof  in  1891,  and  famishes 
additional  assurance  that  corporations-  en- 
gaged in  the  public  service,  as  well  as  other 
corporations,  shall  perform  their  duties  to 
the  satisfaction  of  the  public.  '  There  seems 
to  be  no  question  concerning  the  validity  of 
the  statute.  Spring  Valley  Water  Works  v. 
Schottleri  110  V.  S.  347,  4  Sup.  Ot  4^,  28  L. 
Ed.  173. 

Thus  it  is  seen  that  all  the  elements  of  pub- 
lic use,  in  the  limited  sense  of  the  words,  ex- 
ist in  this  case,  and  consequently  that  tblA 
petition  may  be  maintained. 

Exception  overmled. 

70UNG,  J.,  did  not  sit  The  othem  concur- 
red. 
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OARSIDB  T.  COLBT  et  al. 

(Supreme  Court  of  New  Hampshire.    Stafford. 
May  3,  1004.) 

TBU8TKX   PB00ES8— WAOES    EXEUFT— ^JUDOIIENT 
IK  AR  ACTION  X-OB  RECESSABIE8. 

1.  Under  Pub.  St  1901,  c.  245,  g  20,  provld- 
ing  that  wages  to  the  amount  of  $20  Bnall  be 
exempt  from  trustee  process,  except  in  actions 
for  necessaries,  a  judgment  creditor  in  a  judg- 
ment in  an  action  for  necessaries  may  maintain 
a  trustee  process  against  one  indebted  for  wages 
to  the  judgment  debtor  in  a  sum  less  than  $20. 

iSxception  from  Superior  Court 

Foreign  attacbment  bj  James  L.  Garslde 
against  Liouis  M.  Colby  and  trustees.  Tbe 
superior  court,  on  appeal  from  a  Judgment 
(or  plaintiff  rendered  In  police  court,  denied  a 
motion  to  discharge  the  trustees,  and  defend- 
ant excepts.    Qyerruled. 

The  plaintiff  recovered  Judgment  upon  de- 
fault against  the  defendant  In  the  Rochester 
police  court  upon  a  claim  for  necessaries  fur- 
nished the  defendant  or  his  family,  and  sub- 
sequently brought  suit  on  the  Judgment  in 
the  same^court,  and  summoned  the  trustees, 
who  owe  the  defendant  less  than  $20,  for 
wages  earned  before  the  service  of  the  trus- 
tee process  upon  them.  In  the  police  court. 
Judgment  was  rendered  against  the  defend- 
ant, and  his  motion  to  discharge  the  trustees 
was  denied.  The  defendant  appealed,  and 
at  the  September  term,  1903,  of  the  superior 
court,  moved  to  discharge  the  trustees,  upon 
the  ground  that  the  action  is  on  a  Judgment, 
and  not  for  necessaries,  and  that  the  amount 
due  him  for  wages,  being  less  than  $20,  is 
exempt  from  trustee  process.  The  motion 
was  denied,  and  the  defendant  excepted. 

William  Wright,  for  plaintiff.  Frank  F. 
Femald,  for  defendant 

PARSONS,  C.  J.  "The  money,  rights,  and 
credits  of  the  defendant  sliall  be  exempt  from 
trustee  process  in  the  following  Instances: 
•  •  •  (2)  Wages  of  the  defendant  earned 
before  the  service  of  the  writ  upon  the  trus- 
tee, to  the  amount  of  twenty  dollars,  except 
In  actions  brought  to  recover  for  necessaries 
furnished  to  the  defendant  or  any  of  bis  fam- 
ily." Pub.  St  1901,  c.  246,  i  20.  "The  fact 
that  the  original  indebtedness  •  •  •  has 
been  converted  into  a  Judgment  in  no  way 
(dunges  the  rights  or  liabilities  of  the  par- 
ties. •  *  *  The  Judgment  until  reversed 
or  satisfied,  is  evidence  of  a  contract  between 
the  same  parties,  provable  in  another  form, 
with  the  same  effect"  Whitney  v.  Whiting, 
85  N.  H.  457,  461,  402.  While  the  original 
claim  is  merged  in  the  Judgment  so  that  a 
new  action  cannot  be  maintained  thereon,  if 
the  prevailing  party  is  entitled  to  any  rights 
or  privileges  growing  out  of  th«  original 
cause  of  action,  the  Judgment  may  l>e  examin- 
ed to  ascertain  tl>e  ground  upon  which  it  is 
founded,  and  the  existence,  or  not,  of  the 
rights  claimed.  "Whenever  Justice  requires  it 
Judgments  will  generally  be  construed,  not  as 


a  new  debt  but  as  an  old  debt  in  a  new 
form."  Freem.  Judg.  8  244;  Watson  v. 
Bourne,  10  Mass.  337,  339,  340,  6  Am.  Dec. 
129;  Wyman  v.  Mitchell,  1  Cow.  316,  320, 
321;  Clark  v.  Rowling,  3  N.  Y.  216,  53  Am. 
Dec.  290;  Bvans  v.  Sprigg,  2  Md.  467. 

The  plaintiff  seeks  to  recover  payment  for 
necessaries  furnished  the  defendant  or  his 
family.  The  Judgment  conclusively  estab- 
lishing the  defendant's  Indebtedness  is  not 
evidence  of.  nor  does  it  preclude  an  inquiry 
into,  the  nature  of  that  indebtedness,  since 
that  question  was  immaterial  in  the  first  suit 
and  was  not  adjudicated  therein.  Such  In- 
quiry tiavlng  established  the  defendant's  debt 
to  have  been  for  necessaries,  witliin  the  ex- 
ception of  the  exempting  clause  of  the  stat- 
ute, tlie  trustees  are  chargeable.  Whether 
the  defendant  is  such  a  party  to  the  plaintiff's 
suit  against  the  trustees  as  to  be  entitled  to 
move  for  the  trustees'  discharge  has  not 
been  considered.  Jones  v.  Roberts,  60  N.  H. 
216-21S:  Gale  v.  Barnes,  66  N.  H.  183,  10 
Atl.  1001. 

Exception  overruled.    All  concurred. 


(n  N.  H.  664) 

MICHELSON  V.  COLLINS. 
(Supreme   (Dourt   of   New   Hampshire.     Hills- 
borough.   May  8,  1904.) 

CONDITIONAI.  BAI.ES — VALIDITT. 

L  Under  Pub.  St  c.  140,  {  23,  declaring  that 
a  lien  reserved  on  personal  property  sold  condi- 
tionally shall  be  valid  against  attaching  credit- 
ors or  subsequent  purchasers  without  taotioe,  if 
a  written  memorandum  be  recorded  in  the  town 
clerk's  office,  a  provision  in  a  contract  of  sale 
tbf^  the  title  to  the  property  shall  remain  in  the 
seller  until  the  price  is  paid  is  valid. 

Exceptions  from  Superior  Court;  Feaslee, 
Judge. 

Action  by  Jacob  Mlchelson  against  Win- 
nie Collins.  There  was  verdict  for  plaintiff, 
and  defendant  excepts.  Exceptlona  overrul- 
ed. 

Trover  for  a  lady's  suit  and  waist  In 
April,  1903,  the  defendant  and  her  father 
called  at  the  plaintiff's  store,  and  the  father 
stated  that  he  wished  to  purchase  or  lease  the 
clothing  in  question.  Both  parties  under- 
stood that  the  clothing  was  to  be  given  to  the 
defendant  by  her  father,  and  was  to  be  worn 
by  her,  but  neither  the  plaintiff  nor  the  fa- 
ther thought  this  fact  varied  the  written  con- 
tract. The  sale  was  on  credit  the  title  to 
the  goods  being  reserved  to  the  vendor  In  a 
conditional  bill  of  sale,  which  the  plaintiff 
and  the  father  executed.  There  was  no  di- 
rect evidence  that  the  defendant  knew  the 
nature  of  the  transaction,  although  she  was 
present  when  the  papers  were  executed. 
When  called  upon  later,  she  appeared  to  un- 
derstand that  the  plaintiff  had  a  claim  upon 
the  goods.  No  payments  were  ever  made. 
When  they  were  overdue,  the  plaintiff,  being 
unable  to  find  the  father,  demanded  of  the 

Y  1.  See  Sales,  toL  4S,  Cent.  Dig.  |  USl 
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defendant  tbat  she  make  tbe  payments,  exe- 
cute a  conditional  sale  berself,  or  return  tbe 
goods.  Sbe  refused  to  do  any  of  these  things, 
and  continued  to  keep  and  wear  the  gar- 
ments. After  repeated  demands  upon  her, 
this  suit  was  brought. 

Osgood  &  Osgood  and  Bnmham,  Brown, 
Jones  &  Warren,  for  plaintiff.  David  W. 
Perkins,  for  defendant 

BINGHAM,  J.  The  contract  was  a  condi- 
tional sale  of  tbe  clothing  to  the  defendant's 
father.  Gerrlsb  v.  Clark,  64  N.  H.  492,  13 
AtL  870.  Tbe  legal  tiUe  to  the  property  did 
not,  and  by  tbe  terras  of  the  contract  was  not 
to,  vest  In  the  father  until  the  purchase  price 
was  paid.  Weeks  t.  Pike,  60  N.  H.  447;  Ad- 
ams V.  Lee,  64  N.  H.  421,  IS  Atl.  786;  Hatch 
v.  Lamos.  65  N.  H.  1,  17  Atl.  079,  4  I/.  R.  A. 
404;  Cutting  V.  Whlttemore,  72  N.  H.  107, 
S4  Atl.  1098.  The  father  failed  to  make  any 
payments  under  the  contract,  and  the  defend- 
ant, bis  donee,  although  requested,  declined 
to  make  them,  or  to  return  the  clothing.  The 
only  prorislon  In  the  contract  material  to  tbe 
plalntlirs  right  of  recovery  is  that  by  which 
the  title  to  the  property  was  retained  by  him 
until  fbe  purchase  price  was  paid.  The  va- 
lidity of  such  a  provision  cannot  be  question- 
ed (Pub.  St  c.  140,  {  23,  and  cases  above  cit- 
ed); and  If,  as  claimed  by  the  defendant,  any 
of  tbe  collateral  stipulations  which  the  con- 
tract contained  are  void  as  contrary  to  pub- 
lic policy  or  tbe  laws  of  our  state,  it  is  un- 
necessary to  consider  tbem,  for  no  reliance  Is 
placed  upon  them  by  the  plaintiff  In  this  pro- 
ceeding. There  was  no  evidence  tending  to 
show  that  the  plaintiff  Is  estopped  to  set  up 
title  to  the  clothing,  and  no  finding  to  tbat 
effect  is  reported.  On  the  contrary,  tbe  ver- 
dict for  the  plaintiff  Is  a  finding  against  the 
defendant  on  this  question.  Tbe  action  can 
be  maintained.    Weeks  v.  Pike,  supra. 

Exceptions  overruled.    All  concurred. 


(MIl.L6tE) 

In  re  OPINION  OF  THE  JOSTIOES. 

(Supreme  Court  of  Rhode  Island.    March  20, 

1902.) 

imrSBIOB    COUBTS— BIGHTS    OF   JTTDQES   TO    in> 
STBTJCT  JUBY. 

1.  In  view  of  Const,  art  10,  I  1,  eivlnK  the 
Genera]  Assembly  power  to  establisE  inferior 
courts,  article  10,  {  8,  providing  that  the  judges^ 
of  tbe  Supreme  Court  shall  in  all  trials  instruct 
the  Jury  in  the  law.  Is  not  to  be  construed  to 
mean  that  no  one  bnt  a  judge  of  tbe  Supreme 
Court  can  instruct  the  jury,  and  hence  sucn  sec- 
tion does  not  prevent  the  General  Assembly 
from  establishing  inferior  courts  and  authoriz- 
ing the  Judges,  though  not  Judges  of  the  Su- 
preme Court,  to  instruct  tbe  jury. 

Under  the  provisions  of  section  3  of  article 
10  of  the  Constitution  of  the  state,  the  fol- 
lowing opinion  of  tbe  justices  of  the  Su- 
preme Conrt  was  delivered  to  tbe  Senate, 
March  20,  1902,  in  the  matter  of  tbe  judi- 
cial department: 


To  the  Honorable  the  Senate  of  the  State 
of  Rhode  Island  and  Providence  Planta- 
tions: 

We  have  received  from  your  honors  a  reso- 
lution requesting  our  opinion  upon  the  fol- 
lowing question: 

"Has  the  General  Assembly  the  power  to 
establish  Inferior  courts,  and  to  authorize 
tbe  judges  thereof,  not  being  Judges  of  tbe 
Supreme  Court,  to  preside  at  Jury  trials  and 
Instruct  the  jury?" 

The  only  reason  for  doubting  tbe  power  of 
tbe  General  Assembly  to  establish  such 
courts,  with  full  authority  in  the  judg^es  to 
Instruct  tbe  jury,  is  tbe  provision  of  tbe  Con- 
stitution, article  10,  {  3,  which  says:  "Tbe 
Judges  of  tbe  Supreme  Court  shall,  in  all 
trials,  instruct  the  jury  in  tbe  law."  At  first 
sight  this  seems  to  Imply  that  a  judge  of  tbe 
Supreme  Court  is  required.  In  every  trial,  to 
Instruct  the  jury  in  tbe  law.  We  are  aware 
tbat  this  has  been  a  strong,  If  not  a  prev- 
alent impression  among  members  of  tbe  Leg- 
islature and  of  the  bar.  The  rule  of  Inter- 
pretation given  by  Blackstone  is  to  consider 
tbe  old  law,  the  mischief,  and  the  remedy. 
Following  this  rule,  we  think  it  apparent  tbat 
the  Constitution  does  not  mean  tbat  no  one 
but  a  Judge  of  tbe  Supreme  Court  can  in- 
struct tbe  Jury  In  the  law.  Prior  to  1827  a 
Jury  settled  both  law  and  fact  Judges  were 
simply  presiding  officers  at  a  trial,  for  tbe 
purposea  of  order  and  regularity.  The  only^^ 
questions  of  law  which  they  decided  were 
questions  of  the  admissibility  of  evidence, 
and  they  did  not  always  decide  those.  Ques- 
tions of  law  were  argued  to  the  Jury,  and  not 
to  tbe  court  In  a  pamphlet  report  of  the 
trial  of  Albert  S.  Field,  for  murder,  at  the 
March  term  of  the  Supreme  Court  1826,  re- 
ported by  B.  F.  Hallett  Esq.,  It  appears  that 
passages  from  legal  authorities  were  read  to 
tbe  Jury  by  counsel  on  both  sides,  and  the 
close  of  the  report  is:  "The  Jury,  having 
been  put  under  the  charge  of  an  officer,  with- 
out any  intimation  from  the  conrt  as  to  tbe 
points  of  law  (no  charge  ever  being  given  to 
a  Jury  either  in  civil  or  criminal  cases  under 
tbe  present  judiciary  system  of  Rhode  Island), 
retired,  and  in  three  hours  came  Into  court 
with  a  verdict  of  not  guilty  of  murder,  but 
guilty  of  Involuntary  manslaughter."  The 
counsel  in  this  case  were  the  Honorable  Al- 
bert O.  Greene,  Attorney  General,  for  the 
state,  and  Joseph  L.  Tllllnghast  and  John 
Whipple  for  tbe  defendant ;  names  prominent 
In  tbe  list  of  our  distingylsbed  men.  An 
extract  from  Mr.  Whipple's  address  to  the 
Jury  is  of  interest:  "By  tbe  usage  of  our 
state,  the  court  is  not  bound  to  Instruct  you. 
On  yourselves,  and  on  yourselves  alone,  you 
must  rely.  Will  you  undertake  to  learn 
enough  of  an  Intricate  science  from  tbe  few 
scanty  fragments  which  In  the  course  of  a 
few  hours  may  be  read  from  the  books?  Will 
you  proceed  upon  these  rules,  and  allow  the 
life  of  one  of  your  fellow  men  to  depend  up- 
on your  understanding  in  a  single  day  prln- 
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ciples  about  which  tbose  often  differ  who 
have  devoted  their  whole  lives  to  their  study? 
With  the  best  opinion  of  your  understand- 
ings, and  with  the  most  unsuspldona  feelings 
in  regard  to  your  motives,  let  me  tell  you 
that  the  little  which  yon  may  pick  np  In 
this  way  will  be  as  likely  to  mislead  as  to 
help  youi  This  Is  emphatically  a  case  In 
which  the  language  of  poetry  becomes  the 
language  of  truth — that  a  little  learning  Is, 
Indeed,  a  dangerous  thing."  Possibly  moved 
by  the  force  of  this  appeal,  or  by  the  anomaly 
of  the  verdict,  the  Oeneral  Assembly,  In  the 
following  January,  amended  the  law  relating 
to  the  Supreme  Judicial  Court  by  making  It 
the  duty  of  the  court  "to  Instruct  the  grand 
Juries  in  the  law  relating  to  crimes  and  of- 
fences cognizable  by  said  court  by  giving 
them  publicity  in  charge  the  opinion  of  the 
court  thereon,  and  to  instruct  the  petit  Jury 
In  the  law  that  may  be  applicable  to  each 
cause  by  them  tried  by  giving  them  pnbllcly 
in  charge,  before  th^  retire  to  consider  of 
their  verdict,  the  opinion  of  the  court  upon 
the  law."  At  that  time  the  court  sat  In 
banc  in  Jniy  trials.  Courts  of  common  pleas 
were  held  in  each  county,  wltii  Juries,  but  the 
amendment  did  not  apply  to  them,  so  that< 
aa  the  law  then  stood,  only  the  Supreme  Ju- 
dicial Court  was  required  to  Instruct  Juries 
In  the  law.  Up  to  1827  the  Judges  of  both 
courts  were  chiefly,  if  not  always,  laymen; 
but  since  then  the  Judges  of  the  Supreme 
Court  have  been  lawyers.  The  reason,  there- 
fore, for  providing-  for  instruction  to  the 
Jury  only  In  tbe  Supreme  Judicial  Court,  to 
plain.  But  it  was  entirely  within  the  power 
of  the  General  Assembly  to  make  the  same 
provision  for  the  court  of  common  pleas,  "o^ 
to  repeal  the  act  relating  to  the  Supreme  Ju- 
dicial Court  In  other  words,  it  remained 
discretionary  with  the  Assembly  to  extend  or 
to  annul  the  power  of  Instructing  the  Jury  In 
the  law  down  to  the  adoption  of  the  Con- 
stitution. This  same  provision  was  then  em- 
bodied in  the  Constitution,  so  that  it  should 
be  permanent,  and  not  discretionary;  The  old 
law  was  that  Juries  were  the  judges  of  the 
law.  The  mischief  was  that  under  8U<^  a 
system  the  law  was  not  only  fluctuating,  but 
Inaptly  applied.  The  remedy  was  that  in 
the  court  of  last  resort,  at  least,  the  court 
should  instruct  the  Jury  lii  the  law.  This 
clearly  was  not  prohibitive  of  conferring  the 
same  power  on  other  coui-ts.  On  the  contra- 
ry, it  would  have  been  consistent,  rather 
than  inconslstentr  to  do  so.  Putting  the  pro- 
vision Info  the  Constitution  was  simply  chan- 
ging it  from  the  statutory  to  the  fundamental 
law;  but  that  process  did  not  make  It  any 
more  prohibitive  than  it  was  before.  As  the 
General  Assembly,  before  the  Constitution, 
had  the  power  to  extend  the  provision  to  oth- 
er courts,  so  under  the  Constitution  it  had 
the  same  power. 

It  may  be  asked,  howeveri  why,  then,  was 
the  provision  limited  to  judges  of  the  Su- 
preme Court  In  the  Constitution?    Elven  in 


solemn  Instruments  words  are  commonly  used 
with  reference  to  conditions  then  In  mind. 
The  existing  law  related  to  the  Supreme 
Court  sitting  as  a  body.  The  framers  of  the 
Constitution  foresaw  that  Jury  trials  might 
not  always  be  held  before  the  court  as  a 

,  whole,  but  they  did  not  foresee  that  the 
time  might  come  when  the  Supreme  Court 
should  not  bold,  but  only  review.  Jury  trials. 
Hence  they  made  the  change  from  the  court 
to  the  Judges,  in  regard  to  charging  the  Jury, 
"In  all  the  cases";  that  is,  evidently,  all 
cases  before  that  court.  The  purpose  was 
to  Insure  the  giving  of  the  law  in  the  Su- 
preme Court,  and  not  to  prevent  any  other 
court  from  having  the  same  advantage,  or  to 
require  Judges  of  the  Supreme  Court  to  go 
into  other  courts  in  order  to  .have  Juries 
instructed  by  the  court 

Thus  we  think  that  the  history  of  the  pro- 
vision shows  that  It  was  not  intended  to  be 
prohibitive  as  to  other  courts ;  but  an  equal- 
ly strong  argument  to  this  end  Is  found  In 
the  Constitution  Itself.  Section  1  of  article 
10  gives  to  the  Oeneral  Assembly  power  to 
establish  inferior  courts.  Subject  to  the  im- 
plied right  of  appeal  to  the  Supreme  Court 
there  is  nothing  In  the  article  to  limit  the 
independence  of  such  courts,  and  nothing  to' 
imply  that  they  are  to  be  attachments  to  the 
Supreme  Court,  or  that  they  must  be  courts 
without  Jury  trials,  let  all  this  must  be 
true  if  none  but  Judges  of  the  Supreme  Court 
can  charge  a  Jury.  We  cannot  think  that  It 
was  intended  to  limit  the  Important  power  of 
creating  inferior  courts  in  so  indirect  a  way. 
It  may  be  said  that  all  the  Judges  of  the  court 
of  common  pleas,  since  the  adoption  of.  the 
Constitution,  were  Judges    of    the    Supreme 

■  Court  This  Is  true,  but  the  fact  is  to  be  re- 
garded as  incidental,  rather  than  constitu- 
tional.' In  1843  it  was  provided  that  a  Judge 
of  the  Supreme  Court  should  be  ex  ofliclo 
chief  Justice  of  the  court  of  common  pleas. 
With  only  three  Judges  in  the  Supreme  Court 
it  was  convenient  snd  economical  to  add  one 
to  the  Supreme  Court  thus  enabling  the 
Judges  to  be  interchangeable  in  cases  of 
emergency.  When  other  judges  were  needed. 
It  was  easier  to  do  it  in  the  same-  way  than 
to  constitute  new  courts,  and  thus  It  came  to 
be  looked  upon  by  many  as  the  necessary 
way.  We  fall,  however,  to  find  any  warrant 
for  such  a  conclusion,  either  In^the  history  of 
the  provision  or  the  terms  of  the  Constitu- 
tion. The  terms  are  fully  met  by  holding 
them  to  be  Imperative  with  regard  to  the  Su- 
preme Court  but  not  thereby  prohibitive  as 
to  other  courts.  We  think  thftt  the  more 
libera],  and  not  the  more  restrictive,  Interpre- 
tation should  be  given  to  them.    \ 

We  therefore  answer  the  question  put  to 
us  by  your  honors  in  the  afflrmatt-vle. 

We  may  add  that  this  conclusion  Is  not  a 
novelty.  It  was  held  by  the  late' Chief  Jus- 
tice Durfee,  to  whose  opinions,  on  such  a 
subject,  his  knowledge  of  our  local  history, 
in  addition  to  his  high  standing  bA  a  Jurist 
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gtree  tineqnaled  weight  It  was  also  pre- 
sented by  Hon.  Charles  B.  Oorman  in  a  care- 
fully prepared  paper  recently  read  by  blm 
before  the  Bhode  Island  Bar  Association. 

JOHN   H.   STINESS. 

PARDON  B.  TILLINOHAST, 

6E0RQB  A.  WILBUB. 

HORATIO  ROGERS. 

WM.  W.  DOUGLAS. 

EDWARD  C.  DU  BOia 

JOHN  T,  BLODOBTT. 

NOTB. 

In  farther  Illustration  of  the  foregoing 
opinion,  It  may  be  added  that  the  charter  of 
the  dty  of  Providence,  passed  October,  1831, 
authorized  the  municipal  court  of  the  city  to 
take  np  and  Impanel  juries  and  receive  ver- 
dicts. City  Charter,  |  &  This  power  con- 
tinned  down  to  Pub.  Laws  1896,  p.  78,  c. 
371,  when  the  provision  was  stricken  out  In 
an  amendment  to  the  charter.  Meanwhile, 
nnttl  Pub.  Laws,  p.  124,  c.  867  (January,  1881), 
appeals  were  taken  from  the  police  court 
to  the  mnnldpal  court,  with  trials  by  jury, 
when  demanded,  and  It  was  the  custom  of  the 
Judge  of  the  municipal  court  to  charge  the 
Jury.  No  question  oif  the  constitutionality 
of  this  procedure  was  ever  raised.  In  1881, 
If  a  Jury  trial  was  claimed,  the  case  was  cer- 
tified to  the  court  of  common  pleas,  and  In 
1886  the  iKtwer  to  Impanel  Juries  was  abolish- 
ed, as  stated  above. 

JOHN  H.  8TINBSS. 


04  R.  L  OO) 

OPINION  TO  THB  GOVEBNOIt. 

(Snpreme   Court  of  Rhode   Island.     Jane   14, 
1902.) 

■ucaroBS  —  'g-aAunoAnoH  —  taxatioh— pbb- 

aONAI.  FBOFXIiTT  VOTES. 

1.  Where  a  personal  j^perty  voter  has  not 
registered  within  the  registration  year  In  which 
his  last  assessment  was  in  force,  the  board  of 
canvassers  should  strike  his  name  from  the  vot- 
ing list  on  the  expiration  of  12  months  from  Uie 
date  of  the  assessment  of  Uie  last  general  town 
or  city  tax  against  him. 

Under  the  provisions  of  section  8.  of  article 
10  of  the  Consutution  of  the  state,  the  fol- 
lowing opinion  of  the  JusHces  of  the  Supreme 
Court  was  delivered  to  the  Governor  June  14, 
1902,  in  the  matter  of  personal  property  vot- 
ers: 

Providence,  June  14,  1902. 
To  EUs  Bhccellency  Charles  Dean  Kimball, 

Oovemor  of  the  State  of  Rhode  Island  and 

Providence  Plantations: 

We  'have  received  from  your  excellency  a 
request  for  our  opinion  upon  the  following 
qnestionr  viz.: 

"Wltat  disposition  should  be  made  by  a 
board  of  oanvassers  of  the  name  of  a  per- 
sonal pr«>perty  voter  upon  his  ceasing  to  be 
assessed,  who  has  not  registered  within  the 
registration  year  is  which  tais  last  assess- 
ment wae  in  forceT* 


We  are  of  the  opinion  that  the  name  of 
such  a  voter  should  be  immediately  stricken 
from'  the  voting  list  ui)on  the  expiration  of 
the  period  of  12  months  from  the  date  of  the 
assessment  of  the  last  general  town  or  city 
tax  against  him,  whenever  that  may  occur, 
since  upon  the  expiration  of  such  period  be 
is  not  qualified  to  vote  thereafter,  unless  by 
virtue  of  a  prior  personal  registration  within 
the  preceding  registration  year  in  like  man- 
ner as  Is  required  of  registry  voters.  We 
Sftid  In  Re  The  Canvassersr  Powers,  17  R.  I. 
809,  21  Atl.  910,  that  the  name  of  a  personal 
property  voter  whose  tax  was  due,  but  un- 
paid, should  be  transferred  to  the  registry 
list  for  elections  for  members  of  the  city 
council  of  any  city,  or  upon  propositions  to 
Impose  a  tax,  or  for  the  expenditure  of  mon- 
ey; but  this  presupposes  that  the  voter  is 
still  assessed.  In  Re  The  Voting  List,  19  R. 
I.  614,  35  Atl.  147,  we  stated  "that  a  person 
qualified  to  vote  only  under  the  provisions 
of  article  2,  section  i,  of  the  Constitution 
(1.  e.,  by  the  ownership  of  real  estate),  who 
alienates  all  his  real  estate,  is  no  longer  so 
qualified,  and  his  name  should  be  removed 
Immediately  from  the  voting  list,"  unless  he 
had  theretofore  duly  qualified  as  a  registry 
Or  personal  property  voter,  in  which  case  his 
name  should  bd  transferred  to  the  list  of  such 
voters.  Obviously,  annual  personal  reg^istra- 
tlon  by  all  classes  of  electors  will  prevent 
disfranchisement  at  any  time;  and  In  Re 
The  Polling  Ust;  13  B.  I.  732,  we  said  that, 
if  the  name  of  a  voter  "be  omitted  through 
the  negligence  of  the  vater;  tbete  is  no  good 
reason  why  he  should  not  suIFer  the  loss  of 
bis  vote  for  it" 

Owing  to  the  illness  of  Ifr.  Justice  WIL- 
BUR, we  have  not  been  able  to  confer  with 
him. 

JOHN  H.  STINES8. 
.  PARDON  E.  TILLINOHAST, 

WM.  W.  DOUGLAS. 

EDWARD  C.  DU  BOI& 

JOHN  T.  BLODGBTT. 


<M  Ha.  4t) 
STBVBNS  V.   WALKBR  (two  eases). 

{Supreme  Jadldal  Conrt  of  Maine.    May  11, 
1904.) 

NEW     TBltL—JTTBT— INCONSISTENT     VEBDICT8— 
TRESPASS   AND   UAI.ICIOUS   PBOBECUTION. 

1.  Inconsistent  verdicts,  rendered  by  the  same 
jury  and  upon  the  same  testimony,  that  are 
Irreconcilable  with  each  other,  shoald  be  set 
aside. 

2.  Two  cases  were  brought  by  the  same  plain- 
tiff against  the  same  defendant,  were  tried  to- 
gether, and  submitted  to  the  same  jury.  One 
was  an  action  of  personal  trespass  to  recover 
for  an  alleged  assault.  The  other  was  an  ac- 
tion for  malicious  prosecution.  The  question 
of  probable  cause  in  the  latter  suit — ^tne  only 
question  at  issue  In  that  suit — depended  upon 
the  same  facts  that  were  in  controversy  la  the 
action  of  trespass.  If  the  plaintHTs  story  as 
to  the  alleged  assault  was  believed  by  the  jury 
to  have  been  the  true  one,  there  should  have 
been  a  verdict  against  the  defendant  in  both  ac- 
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tiona,  because  then  the  defendant  did  not  have 
probable  cause  for  instituting  the  criminal  pro- 
ceedings upon  which  the  action  for  malicious 
prosecution  was  based.  The  jury  rendered  a 
verdict  for  the  plaintiff  in  nie  action  of  tres- 
pass for  $1,487.5(9,  and  a  verdict  for  the  defend- 
ant in  the  other  action. 

Held,  that  these  two  verdicts,  rendered  by  the 
same  Jury  and  upon  the  same  testimony,  were 
absolutely  inconsistent  and  irreconcilable  with 
each  other ;  _  that,  by  reason  of  such  inconsist- 
ency, the  value  of  each  verdict  has  been  destroy- 
ed by  the  other;  and  that  both  verdicts  should 
be  set  aside. 

3.  It  is,  of  course,  true  that  if  one  of  these 
verdicts  had  been  unmistakably  right,  and  the 
other  manifestly  wrong,  one  might  have  been 
sustained,  and  the  other  set  aside,  notwithstand- 
ing this  inconsistency;  but  where,  as  in  these 
cases,  there  was  sufficient  evidence  to  justify 
either  verdict,  standing  by  itself,  and,  except 
for  this  inconsistency,  the  court  would  have 
been  disinclined  to  disturb  either,  the  weight 
and  value  of  each  verdict  are  impaired  to  such 
an  extent  by  the  other  that  it  is  considered  by 
the  court  that  both  should  be  set  aside. 

(Official.) 

On  Motion  Crom  Supreme  Judicial  Court, 
Xork  County. 

Actions  of  trespass  by  Charles  Stevens 
against  David  D.  Walker  for  an  assault  and 
battery  and  for  malicious  prosecution,  both 
growing  out  of  the  same  facts,  and  tried 
together.  The  jtuy  returned  a  verdict  of 
$1,487.60  for  the  plaintiff  in  the  first  case, 
and  for  the  defendant  in  the  second  case. 
Motion  for  new  trial  granted. 

Argued  before  WI  SWELL,  C.  J.,  and 
WHITEHOUSE,  STROUT,  POWERS,  PEA- 
BODY,  and  SPEAB,  JJ. 

Bobt  B.  Seldel  and  Geo.  F.  &  Leroy  Haley, 
for  plaintiff.  Hampden  Fairfield,  Luther  R. 
Moore,  B.  F.  Cleaves,  H.  T.  Waterhouse,  and 
O.  L.  Eimery,  for  defendant 

WISWELL,  C.  J.  These  two  cases  were 
tried  together  before  a  Jury.  One  is  an  ac- 
tion of  personal  trespass  for  an  alleged  as- 
sault and  battery,  the  other  Is  an  action  upon 
the  case  for  malicious  prosecution. 

At  the  time  of  the  alleged  assault  by  the' 
defendant  upon  the  plaintiff,  the  latter  was 
In  the  service  of  the  former  as  a  coachman 
at  his  summer  residence  at  Kennebunkport 
While  the  plaintiff  was  sitting  upon  the 
coachman's  seat  of  a  carriage  standing  in 
front  of  the  door  of  defendant's  house,  a 
controversy  arose  between  the  parties,  dur- 
ing which  it  is  claimed  by  each  that  the  other 
made  an  assault  upon  him.  The  plaintifTs 
contention  Is  that,  after  some  words  between 
them,  be  was  discharged  by  the  defendant 
from  his  employment;  that  after  he  stepped 
down  from  the  carriage,  and  as  he  was  pass- 
ing by  the  defendant  on  his  way  off  of  the 
latter's  premises,  going  towards  the  main 
road,  the  defendant  made  an  assault  upon 
him  with  his  cane,  and  then  followed  him  to 
and  along  the  road,  throwing  stones  at  blm 
and  hitting  him  twice;  that  he  also  called 
him  vile  names,  and  made  threats  of  fur- 
ther and  more  serious  Injury. 

Tbe  defendant  says,  upon  the  other  hand. 


that  the  plaintiff  made  tbe  first  attack  upon 
him;  that  he  Jumped  down  from  the  car- 
riage, and  rushed  towards  him  in  a  violent, 
angry,  and  ttireatening  manner,  and  that 
whatever  be  did,  at  least  in  the  immediate 
vicinity  of  the  house,  was  necessarily  and 
properly  done  in  his  own  protection  and  de- 
fense. 

After  the  affair  was  over,  tbe  defendant 
sent  for  an  officer,  liad  the  plaintiff  arrest- 
ed, and  lodged  in  a  lock-up,  and  later  prose- 
cuted criminal  proceedings  against  him  for 
an  assault  and  battery.  Upon  the  hearing 
before  the  magistrate,  the  respondent  (the 
plaintiff  in  this  action)  was  adjudged  not 
guilty,  and  was  discharged.  For  this  alleged 
malicious  prosecution  the  second  of  these  two 
actions  was  brought.  The  trial  of  the  two 
cases,  upon  tbe  same  evidence,  and  before  the 
same  Jury,  resulted  in  a  verdict  for  the  plain- 
tiff in  the  action  for  assault  and  battery- 
damages  being  assessed  for  the  plaintiff  In 
the  sum  of  $1,487.50— and  in  a  verdict  for 
tbe  defendant  in  tbe  action  for  malicious 
prosecution. 

It  is  obvious  that  these  two  verdicts,  re- 
turned by  one  Jury  in  the  trial  of  the  two 
cases  together,  are  inconsistent  and  cannot 
be  reconciled.  If  the  plaintiff's  story  of  the 
whole  affair  is  the  true  one,  he  was  entitled 
to  a  verdict  in  his  favor  in  both  cases.  If  his 
story  Is  true,  the  institution  and  prosecution 
of  the  criminal  proceedings  by  the  defendant 
was  without  probable  cause  and  was  mali- 
cious. If,  upon  the  other  hand,  the  plain- 
tiff was  the  aggressor,  having  made  the  first 
assault,  and  the  defendant  was  only  subse- 
quently in  fault  in  following  the  plaiptiff  to 
and  along  the  road,  and  in  making  an  assault 
upon  him  there,  after  he  had  been  struck 
and  knocked  down  by  the  plaintiff,  as  claim- 
ed, although  the  plaintiff  would  be  entitled 
to  a  verdict  for  this  subsequent  assault,  the 
damages  awarded,  under  such  circumstances, 
were  grossly  excessive,  because  the  actual 
physical  injury  was  trifling;  and  he  should 
not  be  allowed  large  damages  for  the  injuries 
to  his  feelings— the  Indignity— if  he  made  tbe 
first  assault,  and  was  to  a  considerable  ex- 
tent the  cause  of  the  whole  trouble. 

It  follows,  as  we  have  already  said,  that 
these  two  verdicts  are  entirely  inconsistent 
with  each  other.  Either  the  plaintiff  should 
have  had  a  verdict  In  both  cases,  or  the  dam- 
ages in  the  personal  trespass  case  should  have 
been  much  smaller. 

In  the  opinion  of  the  court,  there  was  siif- 
ficlent  evidence  to  Justify  either  verdict, 
standing  by  itself,  but,  standing  together, 
each  contradicts  the  other,  and  this-  contra- 
diction deprives  both  of  the  weight  that  a 
verdict  is  ordinarily  entitled  to.  Of  course, 
if  one  of  these  verdicts  had  been  unmistak- 
ably right,  and  the  other  manifestly  wrong, 
one  might  have  been  sustained,  and  the  oth- 
er set  aside;  notwithstanding  this  inconsiflt- 
ency;  but  where  the  testimony  la  so  evenly 
balanced,  and  the  contradictions  are  so  great. 
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tbat  the  court  would  be  disinclined  to  disturb 
either,  standing  alone,  in  such  case  each  has 
been  deprived  of  its  entire  weight  and  value 
by  the  other,  and  we  are  of  the  opinion  that 
both  should  be  set  aside. 
Motion  for  a  new  trial  in  each  case  granted. 

(M  1(«.  40) 

DAVIS  y.  ALEXANDER. 

(Snpieme  Judicial  Court  of  Maine.    May  11, 

1904.) 

TBXSPASa— WHXN  TTTLE   IS   NOT  INTOLTED— 

BviDsnci:. 

1.  In  an  action  of  trespass  qoare  dausum, 
which  is  the  proper  form  of  action  to  recover 
for  injuries  done  to  the  plaintiff's  possession  of 
real  estate,  title  is  not  necessarily  involved. 
It  is  sufficient  if  the  plaintiff  shows  that  he  was 
in  actual,  and,  so  far  as  the  defendant  is  con- 
cerned, lawful,  possession  of  the  locns  at  the 
time  of  the  trespasses  complained  of. 

2.  But  it  does  not  follow  that  the  admission 
of  deeds  of  the  locus,  or  of  any  part  of  it, 
from  the  plaintiff,  or  from  a  person  under  whom 
lie  daims,  to  third  parties,  is  an  exceptionable 
error.  If  the  question  of  the  plaintiff's  actual 
possession  was  in  controversy,  the  deeds  would 
be  competent  upon  that  issue,  since  there  is 
some  presumption  that  the  leal  owner  is  in 
possession. 

&.Beld,  tliat  the  deeds  admitted  in  eviuenue 
were  immaterial,  if  appropriate  instructions 
were  given,  as  it  must  be  assumed  were. 

4.  'The  admission  of  testimony  that  is  merely 
irrevelant  or  immaterial  is  not  the  subject  of 
exception. 

(OfficiaL) 

Exceptions  from  Snpieme  Judicial  Coint, 
Franlclin  County. 

Action  by  Parsons  P.  DaviB  against  David 
W.  Alexander.  Judgment  for  defendant,  and 
platntUF  excepts.    Exceptions  overruled. 

From  the  exceptions  and  reported  testi- 
mony it  appears  that  the  land  described  in 
the  wilt,  and  on  which  the  alleged  trespass 
was  committed,  was  originally  owned  by  one 
Jesse  R.  Bean,  the  deceased  husband  of  Hel- 
en Bean.  Prior  to  the  trespass  complained 
of,  he  had  plotted  the  greater  part  6c  all  .of 
the  same  into  house  lots,  bounding  all  of 
them  by  streets  or  land  dedicated  to  public 
use  for  streets,  as  indicated  by  a  plan  duly 
recorded,  and  references  in  deeds  of  lots  em- 
braced in  said  tract.  Quite  a  portion  of  the 
premises  was  dedicated  in  this  manner,  and 
In  nse  for  pabllc  travel.  Quite  a  portion  of 
the  premises  so  plotted  into  lots  had  been 
sold  and  conveyed  by  deed  by  Jesse  R.  Bean 
in  his  lifetime.  Some  of  the  lots  had  build- 
ings upon  them.  The  plaintiff  in  evidence 
claimed  that  defendant's  horse  passed  from 
the  street  upon  some  of  these  lots,  and  de- 
pastured the  land,  which  was  unfenced,  and 
adjoining  the  street  or  road,  and  that  he  (the 
plalntilT)  was  in  possession  of  the  premises 
so  depastured  by  virtue  of  an  agreement  to 
(ray  the  grass  on  the  same,  made  with  Helen 
Bean,  she  giving  him  license  to  enter  and 
cut  the  same.  The  defendant  contended  that 
Helen  Bean  could  give  no  right  of  possession 

1 L  Bm  Trespan,  voL  16,  Cent  Dig.  {{  18,  3S. 


to  plaintiff  in  and  to  the  loti,  the  title  to 
which  was  in  others,  merely  by  virtue  of  said 
agreement,  as  she  never  was  in  possession, 
nor  exercised  any  acts  of  ownership  over 
them,  but  was  merely  a  trespasser  against 
the  real  owner;  that  his  horse  did  not  pass 
from  the  street  onto  any  lots  except  those 
the  use  of  which  had  been  granted  him  by 
the  actual  owners;  that  his  horse  was  not 
upon  any  land  except  said  last-named  lots 
and  said  streets;  and  that  there  was  no  ac- 
tual or  exclusive  possession  by  the  plaintiff 
sufficient  to  support  an  action,  whatever  pos- 
session he  had  or  claimed  to  have  being 
wrongful.  To  support  these  contentions  de- 
fendant offered  in  evidence  the  plan  referred 
to  and  the  records  of  deeds.  The  defendant's 
attorney  stated  the  purpose  of  offering  the 
deeds  was  not  only  to  ^how  the  title  to  be 
in  some'  persons  other  than  the  plaintiff  or 
his  grantor,  bat  to  show  that  he  was  not— 
that  he  had  no  right  of  possession— and  to 
show  also  that  the  lands  surrounding  the 
property  conveyed  were  dedicated  to  public 
uses  tn  the  deeds  of  the  grantor  of  the  plain- 
tiff. 

All  the  records  of  land  were  of  lots  in  the 
land  described  in  the  writ,  and  were  intro- 
duced for  the  same  purposes,  and  to  each 
objections  were  made.  There  was  evidence 
of  possession  by  owners  of  said  lots,  and  that 
the  dedicated  streets  were  used-  as  such  by 
the  owners  of  lots  adjoining  them,  and  by 
the  general  public. 

The  only  evidence  of  possession  ion  the  part 
of  plaintiff  or  of  his  grantor  was  that  the 
previous  year  she,  or  some  one  else,  cat  off 
a  little  grass  on  some  of  the  vacant  lots. 
They  were  not  fenced,  and  there  was  no 
control  or  actual  possession  otherwise  by  ei- 
ther of  them. 

Argued  before  WISWBLL,  O.  J.,  and  EM- 
ERY, WHITEHOUSB,  STROUT,  SAVAGE, 
and  SPEAR,  JJ. 

B.  Emery  Pratt,  for  plaintiff.  E.  B.  Rich- 
ards, for  defendant 

WISWELL,  O.  J.  In  an  action  of  trespaw 
qnare  clausum  the  plaintiff  introduced  evi- 
dence tending  to  show  that  he  was  in  actual 
possession  of  the  locus  for  the  purpose  of 
cutting  and  taking  away  the  grass  growing 
thereon  onder  a  license  from  the  widow  of  a 
former  owner.  The  defendant  offered  in  evi- 
dence a  number  of  deeds  from  the  deceased 
husband  of  the  licensor  of  portions  of  the 
locns  described  in  the  writ  The  same  being 
objected  to,  defendant's  counsel,  in  answer  to 
an  inquiry  by  the  court  as  to  the  purpose  for 
which  these  deeds  were  offered,  replied:  "The 
purpose  is  to  show  that  the  title  to  a  large 
portion  of  the  land  described  in  the  writ  is 
in  some  one  other  than  the  plaintiff  or  the 
plaintiff's  grantor."  Later  he  stated  that 
they  were  offered  not  only  to  show  that  the 
title  was  in  some  other  person  or  the  licensor,. 
bat  also  that  the  plaintiff  had  ho  right  of 
possession,    and  stated   other  purposes"  for 
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which  tbey  wer«  offered.  It  was  not  claiine4 
that  the, title  to  any  of  the  lots  conveyed  hy 
these  deeds  had  ever  come  by  mesne  con- 
Teyanoes  to  the  defendant,  or  that  be  bad 
any  right  title,  possession,  or  right  to  the 
possession  of  any  portion  of  the  locus  tmder 
these  deeds,  or  that  the  acts  complained  of 
as  trespasses  were  done  nnder  the  license  or 
permission  of  any  person  who  owned  any 
portion  of  the  locus  under  these  deeds.  The 
deeds  were  admitted  in  evidence  subject  to 
the  plaintiff's  objection  and  exception,  and 
the  trial  resulted  in  a  verdict  for  the  defend- 
ant. 

It  la  ondoubtedly  true  that  this  form  of 
action  is  to  recover  for  injuries  done  to  the 
plaintiff's  possession.  Title  is  not  necessarily 
involved,  and  it  Is  not  necessary  for  the 
plaintiff  to  prove  title  to  the  locus,  provided 
he  shows  that  he  was  in  actual,  and,  so  far 
as  the  defendant  is  concerned,  lawful,  pos- 
session thereof  at  the  time  of  the  tre^asses 
complained  of. 

But  U  does  not  follow  that  the  admission 
of  deeds  of  the  locus,  or  of  any  part  of  it, 
from  the  plaintiff,  or  from  a  person  under 
whom  he  claims,  to  third  parties.  Is  on  that 
account  an  exceptionable  error.  If  the  Ques- 
tion of  the  plaintiff's  actual  possession  was 
in  controversy— as  it  may  have  been,  so  far 
as  we  can  tell  from  the  exceptions— the  deeds 
would  be  competent  upon  tliat  issue,  since 
there  is  some  presumption  that  the  real  own- 
er is  In  possession. 

At  most,*  the  deeds  admitted  were  imma- 
terial, because  we  must  assume,  no  excep- 
tion having  been  taken  to  the  charge,  that 
appropriate  instructions  were  given  to  the 
Jury  to  the  effect  that  the  real  question  In- 
volved was  as  to  the  plaintiff's  possession, 
and  tliat  he  could  recover,  if  be  were  in 
actual  possession,  against  a  defendant  who 
had  no  right  of  possession,  provided  the  Iat> 
ter  was  guilty  of  the  trespass  complained  of. 

The  admission  of  testimony  that  i^  merely 
irrelevant  or  Immaterial,  and  which  Is  not 
shown  to  have  been  prejudicial,  la  not  the 
subject  4>f  exception. 

Exceptions  overruled. 


(M.  Me,  GS) 

STEWART  et  al.  v.  SKOLFIBLD. 

(Supreme  Jadicial  Court  of  Ualne.    May  2i, 

1904.) 

■ESCBHT  Alfn  DI8TBIB17TI0H— BIGHTS  OF  WID- 
OWJKB  PBIOB  TO  ST.  1903,  0.  160— HU8BAR0 
A.KD  WIFIC  —  WILLS  —  SDBVIVIKO  EUSBANO 
WAIVIItO  PB0VISI0R8  HAD  KO  niSTBIBTmVK 
■BABII. 

1.  Successions  to  estates  of  deceased  peisons 
ate  wholly  governed  in  this  state  bv  statute. 

2.  Sections  8  and  9,  c.  75,  Rev.  St.  18S3,  ap- 
ply only  to  intestate  estates. 

S>  Prior  to  Pub.  Laws  1903,  c.  180,  f  1,  ther« 
was  no  statute  in  this  state  which  eiTes  a  wid- 
ower a  distribntivs  share  in  the  wife's  personal 
estate  after  having  waived  the  provisions  of  her 
will  in  his  favor. 

4.  Mary  H.  Norton  made  certain  provisions  fat 
h«r  will  in  favor  of  her  husband,  Jotham  P. 


Norton,  which  be  seasonably  waived,  and  there- 
upon claimed  his  distributive  share  in  her  estate 
as  if  she  bad  died  intestate.  Her  executors  ac- 
cordingly made  payments  to  him  from  her  estate. 
Upon  petition  of  a  reslduarv  legatee  of  Mary's 
will,  the  probate  court  disallowed  the  payment. 
An  appeal  to  this  court  sitting  in  probate  hav- 
ing been  denied,  excentions  were  taken  to  its 
rulings.  Held,  that  the  appellants  could  not,  - 
under  the  statute  then  in  force,  sustain  the 
claim  of  the  widower  to  a  distributive  share  of 
his  wife's  estate. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
York  County. 

Petition  of  Martha  I.  Skolfield,  residuary 
legatee  of  Mary  H.  Norton,  in  relation  to  the 
accounting  of  John  0.  Stewart  and  Fessen- 
den  I.  Day,  executors  of  Jotham  P.  Norton. 
From  an  order  of  the  Judge  of  probata  the 
executors  appeal.  Dismissed,  and  appellants 
except    Exceptions  overruled. 

Argued  before  WISWELL,  0.  J.,  and 
WHlTEHOUSBi  8TR0UT,  POWERS,  and 
SPEAR,  JJ, 

John  0.  Stewart  for  appellants.  Weston 
Thompson  and  E.  W.  Wheeler,  for  appellee. 

SPEAR,  J.  Mary  H.  Norton,  of  the  town 
and  ooun(7  of  York,  died  testate  March  24, 
1899.  In  her  will  she  made  certain  provi- 
sions for  her  husband,  Jotham  P.  Norton, 
which  he  seasonably  waived,  and  thereupon 
claimed  his  distributive  share  in  her  estate 
as  If  she  had  died  intestate.  Before  having 
obtained  a  decree  upon  his  contention,  he 
died  testate.  John  G.  Stewart  was  duly  ap? 
pointed  executor  of  Mary's  will,  and  John  C. 
Stewart  and  Fessenden  I.  Day  executors  of 
Jotham's  will.  The  executor  of  Mary's  will 
paid  to  said  Jotham  in  his  lifetime  the  sum 
of  ^1,583.75  on  account  of  his  claimed  dis- 
tributive share  of  his  wife's  estate,  and  was 
allowed  the  same  in  his  first  account  of  the 
administration  of  her  estate;  he  also  paid  to 
him  $9t.75  as  a  legacy,  which  was  allowed  In 
bis  second  account 

Upon  petition  of  Martha  Isabel  Skolfield, 
residuary  legatee  of  Mary's  win,  the  Judge  of 
probate  ordered  the  executor  of  Mary's  es- 
tate to  charge  back  to  himself  in  his  third 
account  both  of  the  above  items.  From  this 
order  the  executors  of  Jotham's  will  appealed. 
The  second  and  third  reasons  of  appeal  are 
the  only  ones  to  which  we  need  allude.  The 
essential  part  of  the  second  one  is  "that  by 
reason  of  his  said  waiver  the  said  Jotham  P. 
Norton  became  entitled  to  bis  distributive 
share  of  both  the  real  and  personal  estate  of 
his  deceased  wife;  that  said  Mary  H.  Norton 
died,'  leaving  no  children;  that  said  Jotham 
P.  Norton's  distributive  share  in  said  estate 
was  one  half;*'  and  of  the  third  one,  "that 
said  payments'  of  $1,583.75  and  ^7.75  were 
paid  to  said  Jotham  P.  Norton  In  bis  lifetime 
as  portions  of  his  distributive  share  of  bis 
deceased  wife's  estate,  and  should  be  allow- 
ed." The  appellate  court  filed  a  decree  af- 
firming the  Judgment  of  the  court  below,  to 
which  the  appellants  seasonably  took  excep- 
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tioiu,  whleb  present  for  consldei&tlon  the 
single  question  of  wbetber  the  husband,  by 
hla  waiver  of  her  will,  became  entitled  to  a 
diatributiye  share  In  bis  wife's  estate.  We 
think  he  did  not  Snccesaion  to  estates  of  de- 
ceased persons  Is  wholly  governed  in  this 
state  by  statute,  and  the  appellants'  rights 
In  this  case  must  be  governed  entirely  there- 
by. They  contend  that  a  logical  construction 
of  the  different  provisions  of  the  statute  in 
peri  materia  sustains  their  position. 

They  assert  that  the  last  clause  of  section 
9,  Bev.  St  1888,  c  76,  "and  the  widower  has 
the  same  share  in  his  wife's  estate,"  is  a  pro- 
vision placing  the  widower  on  equal  terms 
with  the  widow  with  regard  to  his  rights  in 
her  personal  estate;  and  that  chapter  221, 
Pub.  Laws  1897,  gives  the  widow  waiving  the 
provlaions  of  her  husband's  will  "the  same 
distributive  share  of  the  personal  estate  of 
the  testator  atf  Is  provided  by  law  In  intes- 
tate estates";  and  that  therefore  the  widow- 
er, having  the  right  of  waiver,  and  being  enti- 
tled to  "the  same  share  in  his  wife's  estate," 
is,  as  a  corollary,  entitled  to  hla  distributive 
share. 

Bnt  the  error  In  the  position  of  the  appel- 
lants is  not  in  their  logic,  but  in  their  prem- 
ises. Section  9,  c.  75,  does  not  apply  to  the 
descent  of  an  estate  testate  at  all.  By  a  ref- 
erence to  the  preceding  section  of  the  same 
chapter  It  will  clearly  appear  that  both  sec- 
tions 8  and  9  apply  only  to  Intestate  estates. 
If  there  conid  be  any  doubt,  the  above  con- 
struction Is  emphatically  confirmed  by  the  ac- 
tion of  the  Legislature  of  1903  in  enacting  a 
statute  identical  in  effect  with  that  under 
which  the  appellants  seek  to  sustain  their 
claim.  Pub.  Laws  1903,  c.  leu,  f  1.  It  Is 
hardly  presumable  tha;t  the  Legislature  would 
have  done  this  had  there  been  exlsttng  stat- 
ntes  accomplishing  the  same  end.  But  the 
statute  of  1903  does  not  apply  to  the  case  at 
bar. 

There  was  therefore  no  provision  of  the 
statute  In  this  state  under  which  the  appel- 
lants could  sustain  the  claim  of  their  testa- 
tor to  a  distributive  share  of  bis  wife's  estate. 

Exceptions  overruled. 


(MKa.  «n 

ROBINSON  r.  ROCKLAND,  T.  te  O.  ST.  RT. 

(Supreme  Judicial  Court  of  Maine.    May  16, 
1904.) 

STBEET    BAnWATS — COUNTBT    CBOSSINOS— COH- 
TBIBUTOBT     REOUGBnOE— TBAVELBB. 

1.  The  conditions  of  a  country  crossing  of 
an  electric  railway  in  some  respects  more  near- 
ly resemble  the  crossings  of  steam  railways 
than  they  do  the  situation  In  city  streets,  where 
persona  and  teams  are  constantly  traveling 
across  and  upon  the  tracks. 

2.  If  the  traveler  about  to  cross  the  track  can- 
not see  an  approaching  car  on  account  of  an 
intervening  bank,  he  cannot,  therefore,  in  the 
exercise  ol  ordinary  prudence,  assume  that  it 
is  impossible  for  a  car  to  be  behind  the  bank. 

3.  In  conditions  of  known  peril,  prudent  men 
are  vigilant  for  their  own  safety ;  and  one  who 
drives  into  a  place  of  known  peril  as  he  would 


into  one  of  assured  safety,  doing  nothing  what- 
ever to  safeguard  himself  or  to  ascertain  if  the 
danger  be  imminent,  does  not  exercise  the  meas- 
ure of  ordinary  care  which  the  law  requires. 
(Official.) 

On  motion  from  Supreme  Jndicial  Court 
Ejioz  County. 

Action  by  Charles  W.  Robinson  against  the 
Rockland,  Tbomaston  &  Camden  Street  Rail- 
way. Verdict  for  plaintiff.  New  trial  grant- 
ed. 

Case  for  Injuries  to  a  traveler  on  the  high- 
way, and  to  his  horse  and  wagon,  alleged  to 
have  been  caused  by  defendant's  negligence. 

The  plea  was  the  general  issue.  The  ver- 
dict in  favor  of  plaintiff  was  for  $1,11&3S. 

Argued  before  WISWBLL,  C  J.,  and 
WHITEHOUSE,  STROUT,  POWBRS,  PEA- 
BODT,  and  SPBAR,  JJ. 

L.  F.  Starrett  and  L  M.  Staples,  for  plain- 
tiff. O.  D.  Baker  and  0.  B.  &  A.  B.  Little- 
field,  for  defendant 

POWBRS,  J.  Action  on  the  case  to  recov- 
er for  injuries  to  the  plaintiff  and  his  team 
received  In  a  collision  at  Walker's  Crossing, 
in  Tbomaston,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  In  the  run- 
ning and  management  of  one  of  its  con- 
struction cars  on  the  morning  of  July  16, 
1902.  The  verdict  was  for  the  plaintiff,  and 
the  defendant  moves  to  set  it  aside  as  against 
evidence. 

While  the  evidence  as  to  the  defendantfs 
negligence  Is  very  conflicting,  yet  the  Jnry 
had  the  advantage,  which  we  cannot  have,  of 
seeing  and  hearing  the  witnesses,  and.  If  they 
believed  those'  of  the  plaintiff,  we  think  they 
were  fairly  justified  In  finding  that,  in  view 
of  the  conditions  existing  at  this  crossing  at 
the  time  of  the  collision,  the  car  was  run- 
ning at  sncb  a  high  rate  of  speed  as  was  in- 
consistent with  a  reasonable  regard  for  the 
lives  and  safety  of  persons  having  occasion 
to  cross  the  track  at  this  point. 

This  brings  us  to  the  principal  ground  re- 
lied upon  In  support  of  the  motion— that  the 
plaintiff  was  not  in  the  exercise  of  due  care, 
and  that  such  want  of  due  care  on  his  part 
contributed  directly  to  cause  the  Injury  com- 
plained of.  • 

The  place  where  the  Injury  occurred  was  a 
conntry  crossing.  The  car  was  going  from 
Tbomaston  to  Warren  in  a  general  north- 
westerly direction,  and  several  hundred  feet 
southeasterly  of  the  crossing  the  track  leaves 
the  side  of  the  road,  and  continues  through 
the  fields  to,  across,  and  beyond  the  South 
Warren  Road.  The  plaintiff  testified  that 
he  was  traveling  along  this  road  in  an  easier 
ly  direction,  walking  his  horse,  and  did  not 
See  or  bear  the  approaching  car  until  his 
horse's  feet  were  on  the  track  and  the  car  It- " 
self  only  about  140  feet  away.  Judging  It 
safer  to  go  ahead  than  attempt  to  hads.  or 
turn,  he  shouted  to  and  struck  his  horse  with 
the  reins,  but  before  he  could  cross  the  track 
the  car  struck  his  team.    Just  before  coming 
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to  the  crossing,  tbe  car  ran  tbrougb  a  cut, 
tbe  bank  of  which,  as  It  existed  at  the  time 
of  the  coUlslon,  the  plaintiff  claimed,  pre- 
vented his  seeing  more  than  140  feet  through 
the  cut  until  his  horse  was  upon  the  track. 
The  defendant's  witnesses  testified  that,  from 
25  to  30  feet  westerly  of  the  track,  one  trav- 
eling in  the  road  could  see  entirely  through 
tbe  cut  and  many  hundred  feet  up  the  track; 
but  there  was  much  conflicting  evidence  at 
the  trial  as  to  whether  the  bank  of  tbis  cut 
had  been  altered  since  tbe  accident  so  as  to 
change  tbe  range  of  vision  of  one  in  tbe  plain- 
tiff's position.  Tbe  hour  was  about  half  past 
5  in  tbe  morning,  and  the  plaintiff  knew  the 
conditions  existing  at  this  crossing,  as  he  bad 
been  over  it  in  a  team  to  his  work  each  morn- 
ing for  several  montlis.  He  knew  that  this 
construction  car  ran  on  no  regular  time,  but 
generally  passed  along  about  this  hour  in  the 
morning  for  tbe  purpose  of  carrying  the  men 
to  their  work.  He  was  familiar  with  tbe  car, 
tbe  crossing,  and  the  track  along  which  the 
car  was  approaching.  He  must  have  known 
that  It  was  a  place  of  danger,  and  be  was 
chargeable  with  the  knowledge  that  any  mo- 
ment a  car  might  be  approaching  the  cross- 
ing, although  temporarily  bidden  from  bis 
view  by  the  bank.  ■ 

What  did  he  do  to  sustain  tbe  burden  wliicb 
the  law  Imposes  upon  him  to  exercise  due 
care?  He  says  be  did  not  bear  tbe  sound  of 
tbe  car  or  of  the  gong.  Notwithstanding  sim- 
ilar negative  evidence  from  some  other  wit- 
nesses, the  positive  affirmative  testimony  of 
numerous  witnesses  who  testify  that  they  did 
bear  the  gong  establishes  overwhelmingly 
the  fact  that  it  bad  been  sounded  from  a  dis- 
tance of  several  hundred  feet  southerly  of 
this  crossing.  Mr.  Welt,  the  plaintiff's 
fatber-in-Iaw,  was  running  down  tbe  road, 
shouting  and  waving  bis  arms  in  plain  sight 
of  the  plaintiff,  who  was  coming  up  tbe  road; 
but  tbe  plaintiff  neither  saw  nor  heard  him 
until  Mr.  Welt  was  within  three  or  four  rods 
of  him,  and  immediately  before  be  saw  tbe 
car.  It  Is  not  surprising  that  the  plaintiff 
neither  saw  nor  heard  anything  to  warn  him 
of  the  approaching  car,  for  he  does  not  claim 
that  be  either  looked  or  listened  for  either 
sight  or  sound  until  Mr.  Welt  attracted  his 
attention  just  as  bis  horse  was  stepping  over 
the  first  rail  of  the  track.  He  remained  inert 
and  inattentive,  he  did  nothing,  be  used  no 
one  of  tbe  senses  with  which  nature  had  en- 
dowed lilm  to  protect  himself,  until  bis 
horse's  feet  were  actually  between  the  rails. 
According  to  bis  own  testimony,  he  drove  Into 
this  place  of  known  peril  as  he  would  into  a 
place  of  assured  safety;  doing  nothing  what- 
ever to  safeguard  himself  or  to  ascertain  if 
the  danger  were  imminent;  acting  precisely 
as  a  man  would  act  who  bad  never  seen  or 
beard  of  an  electric  car  or  crossing. 


There  is  no  absolute  rule  of  law  tbat  it  is 
negligence  for  a  person  not  to  look  or  listen 
for  an  approaching  car  before  attempting  to 
cross  a  street  railway,  but  it  may  be  deter- 
mined as  a  matter  of  fact  that  in  some  situa- 
tions the  measure  of  ordinary  care  Is  not  ful- 
filled by  a  person  who  crosses  without  doing 
either.  Warren  v.  Bangor,  Orono  &  Old 
Town  Bailway  Co..  95  Me.  115,  49  Atl.  009. 
Tbe  conditions  of  a  country  crossing  of  an 
electric  railway  in  some  respects  more  nearly 
resemble  tbe  crossings  of  steam  railways 
than  they  do  tbe  situation  in  the  city  streets,- 
where  persons  and  teams  are  constantly  trav- 
eling across  and  upon  the  tracks.  A  greater 
speed  may  be  reasonable  upon  the  part  of  the 
electric  car,  calling  for  a  corresponding  in- 
crease In  vigilance  on  the  part  of  the  trav- 
eler. If,  as  tbe  plaintiff  contends,  tbe  bank 
of  the  cut  was  such  that  be  could  not  have 
seen  the  approaching  car — if  be  was  deprived 
of  the  protection  of  one  of  bis  senses — so 
much  tbe  more  be  was  bound  to  use  tbe  one 
wbicb  remained.  If  it  was  impossible,  on 
account  of  tbe  bank,  to  see  a  car,  be  had  no 
right,  in  tbe  exercise  of  ordinary  prudence, 
to  assiune  tbat  it  was  impossible  for  a  car  to 
be  behind  tbe  bank.  It  Is  to  be  noted,  how- 
ever, that  be  looked  for  no  car  until  his  at- 
tention was  attracted  by  Mr.  Welt,  and  bis 
borse  actually  upon  tbe  track.  If  he  had 
listened,  be  must  have  beard  the  swish  of  tbe 
electric  current,  the  rumble  of  tbe  car,  the 
sound  of  the  gong,  and  tbe  shouting  of  Mr. 
Welt  If  be  baa  even  looked  ahead  In  tbe  di- 
rection of  tbe  crossing,  be  would  have  seen 
Mr.  Welt  running  toward  blm,  throwing  up 
his  arms — a  sufficient  warning  to  a  prudent 
man  in  approaching  a  place  of  known  danger. 

We  are  of  the  opinion  tbat  tbe  circum- 
stances would  have  suggested  to  a  reasonably 
prudent  man  tbat  be  should  either  look  or 
^ten,  or  do  bom.  Tbe  plaintiff  did  neither. 
Whether  lost  In  reverie,  or  engrossed  in  con- 
versation with  his  companion,  or  from  some 
other  unknown  and  unexplained  cause,  he 
did  nothing  but  drive  straight  on,  without 
paying  any  attention  to  tbe  perilous  condi- 
tions which  attached  to  tbe  crossing  of  the 
street  railway  upon  which  he  was  entering. 
If  this  is  due  care,  it  would  be  impossible  to 
define  negligence.  Prudent  men  in  such  con- 
ditions of  known  peril  are  vigilant  for  their 
own  safety. 

From  the  plaintiff's  own  testimony,  and 
those  facts  which  are  either  undisputed  or  es- 
tablished by  tbe  overwhelming  weight  of  evi- 
dence, It  Is  clear  that  tbe  plaintiff  failed  to 
exercise  that  degree  of  care  wbicb  common 
prudence  and  the  law  requires,  and  that  such 
want  of  care  was  tbe  proximate  cause  of  bis 
Injury. 

Motion  sustained.  Verdict  set  aside.  New 
trial  granted. 
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HEWINS  et  al.  v.  WHITNEY  et  aL 

(Sopieme  Judicial  Court  of  Maine.    May  11, 
1904.) 

I1I80I.TKRCT— DISCHABQE— NAKE    OT    OBEDITOB 
OMITTED. 

1.  The  omission  of  the  name  of  a  creditor  by 
an  insolvent  in  his  schedule  of  creditors,  under 
the  state  insolvency  laws  where  such  omission  is 
not  willful  or  fraudulent,  does  not  affect  the 
validity  of  a  discharge  duly  granted  to  the  in- 
solvent debtor  in  a  suit  brought  by  the  creditor 
whom  name  was  omitted. 

(Official.) 

Report  from  Supreme  Court,  Kennebec 
Coimty. 

Action  by  Oeorgie  Hewlns  and  another 
against  Fred  Whitney  and  another.  Submit- 
ted on  agreed  statement  Judgment  for  de- 
fendant Whitney,  and  Judgment  against  the 
other  defendant 

This  action  is  on  a  promlBsory  note  dated 
January  11,  1882.  Case  reported  on  the  fol- 
lowing case  stated  by  the  parties: 

"On  October  7,  1895,  the  defendant  Fred 
Whitney,  filed  his  petition  In  Insolvency  In 
the  Insolvent  court  In  Kennebec  County  under 
the  state  la'^,  and  on  March  9,  1896,  received 
his  discharge  In  the  ordinary  form.  The 
names  of  the  plaintiffs  were  not  included  In 
bis  list  of  creditors,  and  they  had  no  actual 
notice  of  the  Insolvency  proceedings  or  of  his 
diacharge.  Otherwise  all  his  insolvency  pro- 
ceedings were  regular,  all  notices  required 
by  law  to  be  published  in  the  newspaper  hav- 
ing be&a  so  published.  The  debt  represented 
by  this  note  was  due  and  outstanding,  and 
was  not  on  the  list  of  creditors  filed  by  said 
Whitney;  neither  was  George  B.  Hewins,  de- 
ceased, nor  his  executrix,  listed  as  creditors, 
nor  was  the  note  sued  for  In  this  action  in 
any  way  returned  by  said  Whitney  as  one  of 
bis  liabilities  In  his  schedule  filed  under  oath, 
or  In  any  proceedings  in  said  Insolvency.  In 
case  the  plaintiffs  are  entitled  to  recover  un- 
der the  above  statement  Judgment  Is  to  be 
issued  against  both  defendants;  in  case  the 
plaintiffs  are  not  entitled  to  recover  under 
the  above  statement  Judgment  is  to  issue 
only  against  Nellie  Whitney,  and  In  favor  of 
Bald  Fred  Whitney." 

Argued  before  WISWELL,  C.  J.,  and 
WHITEHOUSB,  STROUT,  SAVAGE,  PBA- 
BODX,  and  SPEAR,  JJ. 

8.  ft  H  Tltcomb,  tor  plaintiffs.  Jos.  Wil- 
liamson and  L.  A.  Burleigh,  for  defendants. 

WISWELIi,  O.  3.  One  of  the  two  defend- 
ants in  this  suit  upon  a  promissory  note  dat- 
ed January  11,  1882,  relies  upon  a  discharge 
in  insolvency  granted  to  him  on  March  9, 
1896,  in  Insolvency  proceedings  commenced  by 
him  on  October  7,  1895,  in  accordance  with 
the  insolvency  laws  of  this  state,  as  a  bar  to 
the  maintenance  of  tbe  action  against  him. 


t  L  See  Insolvency,  voL  28.  Cent.  Dlx.  H  2S0.  160. 


The  only  question  presented  by  the  agreed 
statement  of  facts,  upon  which  tbe  case  comes 
to  tbe  law  court  is  whether  or  not  the  valid- 
ity of  this  discharge  as  a  bar  to  the  main- 
tenance of  this  suit  Is  affected  by  the  fact 
that  the  Insolvent  debtor.  In  bis  schedule  of 
creditors,  omitted  all  mention  of  this  note  in 
suit  or  of  the  creditor  to  whom  It  belonged. 
There  Is  no  Intimation  In  the  agreed  state- 
ment of  facts  that  this  omission  was  wlUfuI 
or  fraudulent 

Our  insolvency  statutes  contain  no  provi- 
sion to  the  effect  that  the  omission  of  tbe 
name  of  a  creditor  from  the  list  of  creditors 
which  the  Insolvent  debtor  Is  required  to  fur- 
nish shall  affect  or  Invalidate  the  discharge 
In  Insolvency  as  a  bar  to  a  suit  brought  by 
the  omitted  creditor.  Upon  the  contrary,  it 
is  provided  by  Rev.  St  1883,  c.  70,  §  49:  "A 
discharge  In  Insolvency  duly  granted  shall, 
subject  to  the  limitations  In  the  two  preced- 
ing sections,  within  this  state,  release  the  In- 
solvent from  all  debts,  claims,  liabilities  and 
demands,  which  were  or  might  have  been 
proved  against  his  estate  In  Insolvency."* 
The  claim  sued  In  this  action  might  have  been 
proved  against  the  Insolvent's  estate  in  in- 
solvency. The  discharge  was  duly  granted. 
It  Is  consequently  a  bar  to  the  maintenance 
of  this  action  against  him. 

It  has  been  almost  universally  held  by  all 
of  the  courts  of  this  country  that  the  omis- 
sion of  the  name  of  a  creditor  in  the  Insol- 
vent's schedule  of  creditors,  not  willful  or 
fraudulent  does  not  affect  the  validity  of  tbe 
discharge  in  insolvency,  duly  granted.  In  a 
suit  brought  by  the  creditor  whose  name  was 
thus  omitted.  See  Symonds  v.  Barnes,  59 
Me.  191,  8  Am.  Rep.  418;  Whiton  v.  Nichols, 
S  Allen,  588;  and  the  cases  cited  In  16  A  ft 
B.  Bncy.  of  Law  (2d  Ed.)  p.  770. 

In  accordance  with  the  stipulation  of  tbe 
agreed  statement  the  entries  will  be: 

Judgment  in  favor  of  the  defendant  Fred 
Whitney. 

Judgment  against  the  other  defendant 


(MUe.Ci) 
STATE  V.  O'OONNBIiL  (two  eases). 
(Supreme  Judicial  Court  of  Maine.     May  6, 
1904.) 

IMTOXICATIKO     UQTIOBa  —  COWON     8EIXSB  — 
NUISAMCB— MALT    LIQUOB— TJHO    BEEB. 

l.Rev.  St  1883,  &  27,  I  88,  amounto  to  a 
prohibition  of  tbe  sale  of  malt  liquor.  While 
the  Legislature  cannot  make  that  intoxicating 
which  18  in  fact  not  intoxicating,  it  may  pro- 
hibit tbe  sale  of  a  specific  article. 

2.  Upon  trial  under  indictments  for  maintain- 
ing a  nuisance  under  Rev.  St  1883^  c.  17,  f  1, 
and  for  being  a  common  seller  of  Intoxicating 
liquor,  if  the  liquor  sold  by  the  respondent  was 
malt  liquor,  it  is  not  necessary  for  the  jur^  to 
determine  whether  it  was  or  was  not  intoxicat- 
ing In  fact.  The  prohibition  of  the  statute  is 
almolute,  and  it  b  not  dependent  upon  the 
amount  of  the  alcohol  which  malt  liquor  con- 
tains. 

3.  While  the  court  should  define  to  the  jury 
legal  terms  to  which  the  law  has  attached  a 
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specific  meaning,   it  ia  not  required  to  define 
words  in  common  and  ordinary  use,  the  defini- 
tion and  meaning  of  whicti  jurors  are  presumed 
to  understand  as  well  aa  the  court. 
(OffldaL) 

Appeal  from  Supreme  Judicial  Court,  An- 
droscoggin County. 

Michael  O'Connell  was  convicted  on  two 
Indictments  for  Illegal  sale  of  liquor,  and  ex- 
cepts.   Exceptions  overruled. 

Indictments  for  the  illegal  sale  of  intoxi- 
cating liquors,  one  being  under  the  nuisance 
act  (Rev.  St  1883,  a  17,  I  1),  and  the  other 
for  being  a  common  seller,  under  Id.  c.  27, 
I  85.  The  evidence  disclosed  that  the  article 
sold  was  "Uno  Beer,"  a  malt  liquor. 

Argued  before  WISWXlLli,  0.  J.,  and  EM- 
ERY, WHITBHOUSB,  STROUT,  SAVAGE, 
and  POWERS,  JJ. 

W.  B.  Skelton,  Co.  Atty.,  for  the  State. 
D.  J.  McGUIicuddy  and  F.  A.  Morejr,  for  de- 
fendant 

POWERS,  J.  Two  Indictments— one  for 
maintaining  a  nuisance  under  Rev.  St  1883, 
c.  17,  9  1,  and  the  other  for  being  a  common 
seller  of  intoxicating  UqnorA  under  Id.  c.  27, 
I  35.  The  evidence  In  each  case  was  of  the 
sale  by  the  respondent  of  Uno  beer,  brewed 
from  malt,  and  containing  2.36  per  cent  of 
alcohol.  A  verdict  of  guilty  was  returned  in 
each  case.  Counsel  for  the  respondent  re- 
quested the  following  Instructions: 

"That  the  Jury  must  be  satisfied  Iieyond  a 
reasonnble  doubt: 

"(a)  Ttiat  malt  entered  into  the  composi- 
tion of  this  beer  as  a  substantial  Ingredient 

"(b)  That,  If  malt  was  used,  but  to  such  a 
small  amount  that  the  alcohol  germinated 
therefrom  was  not  sufficient  to  produce  In- 
toxication, then  the  respondent  must  be  dis- 
charged. 

"(c)  That,  if  malt  was  nsed  to  such  a  small 
amount  that  the  alcohol  germinated  there- 
from, together  with  the  alcohol  germinated 
from  the  glucose,  admittedly  In  the  beer, 
amounted  together  but  to  2.36  per  cent,  then 
the  Jury  must  be  satisfied  that  the  beer  Is 
intoxicating  In  fact  before  they  could  find 
the  respondent  guilty." 

The  presiding  Justice  declined  to  so  Instruct 
the  Jury,  and  to  such  refusal  exceptions  were 
allowed  In  each  case. 

Request  "a"  was  not  given  In  terms.  The 
Jury  were  Instmcted  that,  if  the  beer  A^as 
malt  liquor,  the  statute  declared  it  to  be 
intoxicating.  "Therefore  the  question  for 
you  to  consider  is  whether  this  beer  was  a 
malt  liquor  and  Is  a  malt  liquor— whether  it 
was  produced  from  malt.  If  It  was,  then  it 
Is  Intoxicating."  If  It  was  "produced  from 
malt,"  malt  mnst  have  entered  Into  it  as  a 
substantial  Ingredient  The  Instruction  ac- 
tually given  was  quite  as  favorable  to  the 
defendant  as  the  instruction  requested,  and 
it  Is  no  ground  for  exception  that  the  exact 


language  of  the  request  was  not  ad(vted  by 
the  presiding  Justice. 

Requests  "b"  and  "c"  are  based  upon  the 
ground  that,  notwithstanding  the  Jury  might 
find  that  the  beer  was  a  malt  liquor,  which 
the  Legislature  has  declared  to  be  intoxicat- 
ing, and  the  sale  of  which  It  has  by  express 
act  prohibited.  In  order  to  convict  the  re- 
siK>ndent  the  Jury  must  go  further,  and  find 
that  It  was  intoxicating  In  fact  Rev.  St. 
1883,  c.  27,  I  33,  amounts  to  a  prohibition 
of  the  sale  of  malt  liquor.  While  the  Legis- 
lature cannot  make  that  intoxicating  which 
is  in  fact  not  Intoxicating,  it  may  prohibit 
the  sale  of  a  specific  article,  as  it  has  done 
In.  this  case;  and  its  right  to  do  bo  is  clearly 
a  constitutional  exercise  of  the  police  power. 
The  issue  was  whether  the  defendant  sold 
malt  liquor.  If  he  did  sell  it,  it  was  in  vio- 
lation of  the  statute,  and  it  was  not  neces- 
sary, in  order  to  establish  his  guilt,  for  the 
Jury  to  go  further,  revise  the  Judgment  of 
the  Legislature,  and  determine  whether  malt 
liquor  was  or  was  not  in  fact  intoxicating. 
Com.  r.  Anthes,  12  Gray,  29;  State  t.  Guin- 
ness, 16  R.  L  401,  16  Atl.  910:  State  T. 
Gravelin,  16  R.  L  407,  16  Atl.  914;  Com.  v. 
BreIsf(H^,  161  Mass.  61,  36  Atr.  677.  The 
Jury  were  properly  Instructed  that.  If  It  were 
a  majt  liquor,  it  was  Immaterial  bow  much 
alcohol  it  contained. 

Later  the  Jury  presented  the  following 
question  to  the  court: 

"Did  the  court  rule  that,  if  the  beer  in 
question  contained  any  malt,  it  was  a  malt 
Uquorr* 

In  reply  the  presiding  Justice  said:  "I  in- 
structed you,  and  I  now  Instruct  you,  that  If 
yon  find  beyond  a  reasonable  doubt  that  the 
beer  in  question  was  brewed  from  malt,  it 
was  a  malt  beer,  and  comes  wltmn  the  pro- 
hibition of  the  statute." 

The  presiding  Justice  'teas  not  bound  to 
define  the  term  "malt  liquor."  State  v.  Starr, 
67  Me.  242;  State  v.  Wall,  34  Me.  165.  While 
the  court  should  define  to  the  Jury  legal  terms 
to  which  the  law  has  attached  a  specific 
meaning,  it  la  not  required  to  define  words 
In  common  and  ordinary  use,  the  definition 
and  meaning  of  which  Jurors  are  presumed 
to  understand  as  well  as  the  court  Darling 
V.  Dodge,  36  Me.  870;  Com.  v.  Bios,  116 
Mass.  56;  Com.  v.  Carroll,  145  Mass.  403,  14 
N.  E.  618. 

By  necessary  implication  a  malt  beer  is  a 
beer  brewed  from  malt,  and  the  statement 
of  that  fact  could  not  have  been  prejudicial 
to  the  respondent.  The  presiding  Justice  did 
not  undertake  to  answer  the  question  pro- 
pounded, but  simply  reiterated  in  another 
form  the  Instruction  already  given.  He  said: 
"I  Instructed  you,  and  I  now  Instruct  you," 
that  malt  liquor  comes  within  the  prohibition 
of  the  statute.  The  Jury  must  have  so  under- 
stood him.  We  perceive  no  error  in  the  in- 
structions given.  In  both  cases- 
Exceptions  overruled. 
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(M  Met.  BT) 

CONLBY  y.  POETLAND  GASLIGHT  CO. 

(Sapreme  Jadicial  Ooart  of  Maine.    May  ISt 

igoi.) 

EXPERT    ETIDBNCnfr— COJCPETENOT. 

l.When  a  witness  is  offered  as  an  export, 
the  presiding  justice  is  not  bound  to  determine 
wtiether  lie  Is  qualified  to  so  testify  in  advance 
of  the  question  to  the  witness  which  calls  for 
expert  testimony.  The  question  ItaeU  will  then 
■how  in  what  capacity  as  an  expert  he  is  asked 
to  testify,  and  the  ruling  of  the  presiding  Jus- 
tice admitting  it,  is  ipso  facto  a  decision  that 
the  witness  has  qualified  upon  that  subject,  and 
that  the  subject  is  one  proper  for  expert  testi- 
mony. 

2.  Expert  capacity  Is  a  matter  wholl^r  rela- 
tive to  the  subject  oi  the  particular  question.  A 
witness  may  be  sufiBciently  qualified  for  one 
question,  and  totally  unqualified  for  the  next. 

3.  Special  skill  and  knowledge  in  regard  to 
a  particular  subject  can  only  come  from  experi- 
ence or  q)ecial  stndy  or  both.  Mere  casual  ob- 
senration,  saperficial  reading,  or  slight  oral  in- 
struction is  not  sufficient. 

4.  It  is  clearly  error  to  permit  a  witness  to 
testify  as  an  expert  in  regard  to  the  mannfac- 
tnne  of  water  gas,  its  pressure,  composition, 
dangerous  nature,  and  uie  dangers  attendant 
upon  its  manufacture,  and  to  give  his  opinion 
as  to  what  would  happen  and  what  would  be 
the  proper  thing  to  do  in  various  hypothetical 
conditions,  when  his  only  knowledge  of  the  sub- 
ject was  acquired  by  having  seen,  and  had  ex- 
plained to  him,  the  apparatus  used  for  its  man- 
n&ctnre   and  transmission. 

See  52  AU.  656,  96  Me.  281. 
(UfBdal.) 

Bzceptlons  from  Supreme  Judicial  Court; 
Cumberland  County. 

Action  by  Henry  J.  Conley,  administrator, 
against  tbe  Portland  Gaslight  Company. 
Judgment  for  plalntUf.  Motion  and  excep- 
Uona  by  defendant    Exceptions  sustained. 

Action  at  common  law  to  recover  damages 
for  n^ligence  resulting  in  the  death  of  tbe 
plalntltTs  intestate,  caused  by  an  exiplosion  of 
gas  August  11, 1900,  at  the  defendant's  \york8 
In  Portland,  and  alleging  that  death  was  not 
Immediate,  and  that  it  was  attended  with 
conscious  suffering. 

The  Jury  returned  a  verdict  for  tbe  plaintitC 
In  tbe  sum  of  $7,S0O.  The  defendant  filed  a 
general  motion  for  a  new  trial,  and  was  also 
allowed  exceptions,  which  appear  In  tbe  opin- 
ion. Tbe  court,  having  sustained  the  excep- 
tions, did  not  consider  the  motion  for  a  new 
trial. 

Argued  before  WISWBLL,  C.  J.,  and 
WHITEHOUSB,  STRODT,  SAVAGE,  POW- 
ERS, and  SPEAB.  JJ. 

D.  A.  Meaher,  for  plaintiff.  A.  F.  Moulton, 
for  defendant. 

POWERS,  J.  This  Is  an  action  to  recover 
for  injuries  alleged  to  have  been  caused  by 
tbe  negligence  of  tbe  defendant  in  tbe  man- 
agement of  Its  works  at  its  gas  plant  in  Port- 
land. Tbe  writ  alleges  negligence  in  regard 
to  employment  of  servants,  defective  condi- 
tion of  piping  and  appliances  of  tbe  works, 
and  that  by  reason  of  such  negligence  an  ex- 
plosion occurred,  resulting  in  the  death  of  tbe 


plaintiff's  intestate,  an  employs  of  tbe  de- 
fendant at  Its  works. 

The  case  comes  before  tbe  law  court  on  mo- 
tion and  exceptions  by  defendant.  Tbe  first 
exception  relates  to  tbe  refusal  of  the  pre- 
siding Justice  to  rule  In  what  capacity  one 
Richard  H.  Walsh  was  competent  to  testify 
as  an  expert  When  a  witness  is  offered  as 
an  expert,  It  is  tbe  duty  of  tbe  presiding  Jus- 
tice to  hear  and  consider  the  testimony  as  to 
bis  qualifications,  and  to  decide  whether  tbe 
witness  Is  qualified  to  so  testify.  He  Is  not, 
however,  bound  to  determine  the  fact  In  ad- 
vance of  tbe  question  to  tbe  witness  wblch 
calls  for  expert  testimony.  Tbe  question  it- 
self will  then  show  In  what  capacity  as  an 
expert  he  is  asked  to  testify,  and  the  ruling 
of  tbe  presiding  Justice  admitting  it  is  Ipso 
facto  a  decision  tbat  the  witness  has  qualified 
upon  tbat  subject,  and  also  tliat  tbe  subject 
Is  one  proper  for  expert  testimony. 

"There  are  no  fixed  classes  of  expert  per- 
sons. In  one  of  which  a  witness  flinds  himself, 
and  remains  permanently.  A  person  may  be 
sufficiently  skilled  for  one  question,  and  to- 
tally unqualified  for  the  next  •  •  •  The 
witness  may,  from  question  to  question,  ento* 
or  leave  tbe  class  of  persons  fitted  to  answer. 
It  is  desirable  to  appreciate  that  expert  ca- 
pacity is  a  matter  wholly  relative  to  the  sub- 
ject of  tbe  particular  question;  tbat  there- 
fore tbe  existence  of  tbe  capacity  arises  In 
theory  as  a  new  Inquiry  from  question  to 
question;  and  tbat  a  particular  person  is  not 
to  be  thought  of  as  objectively  or  absolutely 
an  expert  In  tbe  sense  that  be  is  absolutely 
a  German  or  a  negro  or  six  feet  blgb."  1 
Greenleaf,  Ev.  (IBtb  Ed.)  430a. 

The  remaining  exceptions  are  to  tbe  ad- 
mission of  over  60  questions  to  tbe  same  wit- 
ness, and  bis  answers  thereto,  as  an  expert 
upon  a  great  variety  of  topics.  It  would  be 
as  unprofitable  as  interminable  a  task  to  ex- 
amine these  in  detail.  Whether  a  witness 
called  as  an  expert  possesses  tbe  necessary 
qualifications  to  enable  him  to  testify  is  a 
preliminary  question  addressed  to  the  discre- 
tion of  the  presiding  Justice,  and  his  decision 
must  be  final  and  conclusive  unless  it  is  made 
clearly  to  appear  from  tbe  evidence  that  It 
was  not  Justified  or  was  based  upon  sonie  er- 
ror in  law.  Marston  v.  Dlngley,  88  Me.  546, 
34  Atl.  414.  Tbe  evidence  in  this  case  Is  not 
made  a  part  of  tbe  exceptions.  As  to  most 
of  the  subjects  to  which  tbe  testimony  re- 
lates, tbe  exceptions  fall  to  show  what  was 
tbe  evidence  of  his  qualifications,  and  there- 
fore necessarily  fails  clearly  to  show  that.the 
decisions  of  tbe  presiding  justice  were  not 
justified. 

Tbe  exceptloni^  do  show,  however,  tbat 
Walsh  testified  as  an  expert  In  regard  to  tbe 
manufacture  of  water  gas.  Its  pressure,  com- 
position, and  dangerous  nature,  and  the  dan- 
gers attendant  upon  its  manufacture,  and 
gave  bis  opinion  as  to  what  would  happen 
and  what  would  be  the  proper  thing  to  do  in 
various  hypothetical  conditions  of  water  gas 
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and  the  machinery  used  in  its  manufacture 
and  transmission.  His  qualifications  also  ap- 
pear. He  stated  that  all  he  knew  about  wa- 
ter gas  was  what  he  had  learned  at  the  Port- 
land gasworks;  that  be  there  had  no  experi- 
ence In  its  manufacture,  but  had  there  seen 
the  apparatus  and  bad  the  whole  thing  ^• 
plained  to  him  some  three  years  before. 

When  the  nature  of  the  question  at  Issue 
is  such  that  men  of  ordinary  experience  and 
intelligence  may  be  supposed  to  be  incapable 
of  drawing  conclusions  from  tbe  evidence 
without  the  assistance  of  some  one  who  has 
special  skill  or  knowledge  in  the  premises, 
witnesses  possessing  such  skill  and  knowl- 
edge are  permitted  to  give  their  opinions. 
State  T.  Watson,  65  Me.  74.  Such  skill  and 
knowledge  can  only  come  from  experience  or 
special  study,  or  both.  Mere  casual  observa- 
tions, superficial  reading,  or  slight  oral  In- 
struction is  not  sufficient  In  tbe  present 
case  the  witness  was  a  day  laborer.  He  had 
no  experience  in  regard  to  the  manufacture 
of  water  gas.  This  excludes  him  from  the 
class  of  experts  qualified  by  experience.  He 
had  made  no  special  study  of  the  subject  In 
fact,  be  does  not  appear  to  bave  made  any 
study  of  it  His  only  knowledge  of  the  sub- 
ject was  received  from  having  seen  the  ap- 
paratus and  hearing  it  explained.  This  was 
no  more  than  the  jury  might  obtain  by  a  view 
and  the  testimony  of  a  single  witness.  Ex- 
perts cannot  be  manufactured  by  the  momen- 
tary use  of  tbe  eye  and  ear.  Such  mental 
application  as  tbe  witness  bad  given  to  water 
gas  and  its  manufacture  could  have  brought 
blm  no  special  or  peculiar  knowledge  on  the 
subject  Exceptions  to  the  salutary  rule  of 
evidence  which  requires  witnesses  to  testify 
only  to  facts  within  their  personal  knowledge 
should  not  be  so  extended  as  to  embrace  the 
opinions  of  such  ready-made  experts.  Clear- 
ly it  was  error  to  admit  such  a  witness  as  an 
expert  and  it  is  equally  clear  that  his  opin- 
ions upon  the  vital  questions  of  the  case  must 
have  been  prejudicial  to  tbe  defendant. 

It  is  unnecessary  to  examine  the  motion. 

Exceptions  sustained. 


(89  He.  SI) 


RICH  V.  HAYES. 


May  16, 


(Supreme  Jndidal  Court  of  Maine. 
1901.) 

K0BT0A0I8  —  CONTRACTS   BETWEEN  PASTIES— 

BUBSBQCINT  BIOHTB — FKAUO — ^EFTEOT 

—HEW   TBIAI.. 

1.  The  legal  representative  of  the  plaintiff's 
Aortgagees  agreed  not  to  enforce  at  law  or  in 
equity  any  of  the  unsecured  claims  of  the  mort- 
gagees against  the  plaintiff's  equity  of  redemp- 
tion. 

Held,  that  there  is  nothing  in  the  contract  to 
prevent  such  representative  or  the  heirs  of  'the 
mortgagees  acquiring  subsequently  the  legiti- 
mate claims  of  other  parties,  and  unless  at  the 
time  the  contract  was  made  such  representative 
entertained  the  desienj  by  thereafter  acquiring 
and  enforcing  such  claims,  to  prevent  the  plain- 
tiff from  obtaining  the  benefit  of  the  contract 


their  subsequent  acquisition  would  not  lie  in 
violation  of  it 

2.  Between  the  parties  to  a  contract  fraudu- 
lent as  to  creditors,  so  far  as  it  is  executory  it 
cannot  be  enforced ;  so  far  as  it  is  executed,  the 
law  leaves  the  parties  where  it  finds  them.  Its 
aid  cannot  be  invoked  to  restore  to  a  party 
property  with  which  he  has  parted  in  pursuance 
of  his  fraudulent  contract  and  design. 

3.  A  verdict  which  ia  unsupported  by  the  evi- 
dence cannot  be  sustained  by  the  assumption  as 
a  fact  of  a  controverted  iwint  that  was  not  sub- 
mitted to  the  jury. 

See  54  AU.  725,  07  Me.  293. 
(Official.) 

On  Motion  from  Supreme  Judicial  Court, 
Kennebec  County. 

Action  by  Abraham'  Rich  against  Alvah  R. 
Hayes.  Verdict  for  plaintiff.  Motion  for 
new  trial  sustained. 

See  54  Atl.  726. 

This  was  an  action  on  tbe  case  to  recover 
on  a  promissory  note  for  $3,000.  The  plea 
was  the  general  issue,  vrlth  a  brief  statement 
that  tbe  note  had  been  settled  by  reason  of 
an  agreement  entered  into  between  the  par- 
ties two  years  previous  to  the  commence- 
ment of  the  action.  The  verdict  was  for  tbe 
plaintiff  in  tbe  sum  of  $2,581.75. 

It  came  before  the  law  court  on  a  motion 
for  a  new  trial  as  against  evidence. 

Argued  before  WISWELL,  C.  J.,  and 
WHITEHODSE,  STROUT,  SAVAGE,  and 
POWERS,  JJ. 

Jos.  Williamson  and  h.  A.  Burleigh,  for 
plaintiff.    Geo.  W.  Heselton,  for  defendant 

POWERS,  J.  Assumpsit  on  a  promissory 
note  for  $3,000  and  interest  dated  December 
'20,  1894,  payable  to  the  plaintiff,  and  signed 
by  Dingley  Bros.  The  verdict  was  for  th« 
plaintiff,  and  the  defendant  moves  to  set  it 
aside  as  against  evidence. 

Tbe  following  facts  are  uncontroverted: 
On  December  28,  1894,  the  plaintiff  gave  to 
Dingley  Bros,  bis  three  notes,  of  $1,000  each, 
secured  by  a  mortgage  on  bis  homestead; 
receiving  as  the  consideration  therefor  the 
note  in  suit  Fred  B.  Dingley,  the  adminis- 
trator of  Fuller  Dingley,  who  was  the  sur- 
viving partner  of  Dingley  Bros.,  brought  a 
'writ  of  entry,  to  foreclose  this  mortgage.  The 
case  went  to  trial  at  tbe  March  term,  1898, 
of  this  court,  in  Kennebec,  upon  the  question 
of  tbe  amount  due  upon  the  mortgage^  and 
tbe  genuineness  of  a  certain  agreement,  pro- 
duced by  Rich,  and  purporting  to  be  signed 
by  Dingley  Bros.,  to  tbe  effect  tbat  tbe  mort- 
gage should  not  be  foreclosed  without  bis 
consent  in  -writing  being  first  obtained.  A 
settlement  was  made  by  which  the  case  was 
dismissed  without  cost,  and  the  following 
agreement  under  seal  signed  by  tbe  parties, 
and  extended  on  the  back  of  the  mortgage: 

"In  consideration  of  one  dollar  to  tbe  other 
paid  by  each  Fred  B.  Dingley,  Administra- 
tor de  Iwnls  non  of  Fuller  Dingley,  who  was 
surviving  partner  of  tbe  within-named  Ding- 

^  2.  See  Fraudulent  Conveyances.  voL  24,  Cent 
Dig.  n  630,  637. 
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ley  Brotben,  mortgagee,  aod  Abmliain  Hlcta, 
mortgagor  wltUn  named,  hereby  modifies  the 
terms  and  condltlona  of  tbla  mortgage  as 
foUows: 

"Slrat.  The  amount  due  at  tbia  date  on 
tbe  mortgage  debt  ia  three  thousand  dollars. 

"Second.  lut^'est  la  to  be  paid  on  said 
tbr^  tfaousaQd  dollars  at  tbe  rate  of  three 
per  cent,  per  annum,  payable  semiannually. 

"Third.  Tbe  mortgagor  is  to  pay  the  taxes. 
Insurance  and  keep  the  premises  in  repair. 

"Fourth.  The  mortgagor  shall  not  commit 
strip  or  waste,  and  the  mortgagee  agrees*  not 
to  enforce  at  law  or  in  equity  any  of  the 
unsecured  claims  of  Dingley  Brothers  against 
the  right  of  redemption  on  said  premises. 

"Fiftb.  In  case  of  default  In  performance 
of  any  of  tbe  foregoing  agreement  by  tbe 
mortgagor  for  sixty  days,  the  mortgagee  may 
thereupon  talce  actual  possession  of  the  prem- 
ises and  the  mortgagor  agrees  to  so  surren- 
der  possession. 

"Sixth.  The  principal  of  said  debt  (said 
three  thousand  dollars)  shall  not  be  due  un- 
til default  in  tbe  foregoing  agreement  and 
sixty  days  thereafter,  but  shall  become  due 
on  the  death  of  said  Rich  and  possession 
shall  be  surrendered  in  nlne^  days  after 
such  death."       « 

At  the  same  time,  and  as  a  part  of  tbe 
same  settlement,  tbe  note  in  suit  in  this  case 
and  tbe  controverted  agreement  purporting  to 
be  signed  by  Dingley  Bros,  were  delivered 
to  the  clerk  of  courts  in  a  sealed  envelope, 
with  this  memorandum  thereon,  signed  by 
the  attorneys  for  the  several  pal-ties:  "To 
be  kept  on  file,  not  to  be  delivered  to  either 
party."  It  was  also  understood  and  agreed, 
though  not  reduced  to  writing,  tliat,  if  tbe 
agreement  indorsed  upon  the  mortgage  was 
violated,  then  Rich  was  to  again  liave  tbe 
possession  of  the  papers  in  the  envelope,  with 
all  his  original  rights  under  the  same. 

Before  this  settlement,  one  Hilton,  as  an 
administrator,  had  attached  tbe  equity  of 
redemption  in  the  mortgaged  premises  in  a 
suit  against  Rich,  wtiich  suit  was  then  enter- 
ed  and  pending  in  court  Judgment  was 
afterwards  rendered,  execution  issued,  and 
tbe  equity  of  redemption  sold  for  176.59  on 
Jane  27,  1898,  to  Mr.  Heselton,  who  Itad 
be«i  tbe  attorney  for  the  administrator  in 
tbe  writ  of  entry.  This  sale  was  not  re> 
deemed  from,  and  on  August  6,  1889,  a  writ 
of  entry  was  brought  by  Heselton,  Judgment 
for  possession  obtained,  and  execution  issued 
January  1,  1900.  January  9,  1900,  Heselton 
quitclaimed  tbe  premises  to  the  heirs  of 
James  B.  Dingley,  who  when  living  was  one 
of  tbe  firm  of  Dingley  Bros.,  for  $80  con- 
sideration. Uarch  19,  1898,  said  equity  was 
also  attached  upon  a  writ  issued  out  of  Mr. 
Heselton's  office  against  Rich  and  in  favor 
of  one  Robblns.  In  this  suit  Judgment  was 
rendered,  execution  issued,  and  the  equity  of 
redemption  sold  to  Fred  B.  Dingley  May  SO, 
1889,  for  $100.  The  writ  in  tbe  present  case 
is  dated  April  0.  1900. 


Tbe  plaintiff  claims  to  maintain  tiie  present 
suit  on  two  grounds: 

1.  It  Is  claimed  that  tbe  purchase  of  the 
equity  of  redemption  by  the  heirs  of  James 
B.  Dingley  and  by  Fred  B.  Dingley  was  a 
violation  of  that  part  of  tbe  agreement  of 
March  30,  1888,  which  says:  "The  mort- 
gagee agrees  not  to  enforce  at  law  or  in 
equity  any  of  the  unsecured  claims  of  Ding- 
ley Bros,  against  the  right  of  redemption  on 
said  premises."  Dingley  Bros,  had  at  tbe 
time  certain  unsecured  claims  against  the 
plaintiff,  Rich.  The  letter  of  the  agreement 
applies  to  these,  and  to  these  alone.  Neither 
the  Hilton  nor  tbe  Robblns  claim,  on  which 
tbe  equity  of  redemption  was  sold,  was  among 
the  number;  and  there  is  no  evidence  that 
Dingley  -Bros.,  or  their  heirs  or  legal  repre- 
sentatives, had  at  that  time  any  interest  in 
either  of  these  claims.  The-  object  of  that 
agreement  was,  however,  to  give  to  the  plain- 
tiff the  right  to  enjoy  the  equity  of  redemp- 
tion during  his  life  upon  bis  complying  with 
its  terms  as  to  the  interest  taxes,  insurance, 
strip,  and  waste,  all  of  which  it  is  admitted 
be  fulfilled. 

Tbe  Jury  were  instracted  that  "if  at  this 
time  Fred  B.  Dingley  fraudulently,  for  tbe 
purpose  of  depriving  Capt  Rich  of  what 
tbey  were  purporting  to  give  him,  then  and 
there  had  devised  the  scheme  and  bad  con- 
templated the  programme  of  buying  in  Judg- 
ments of  the  other  Independent  creditors,  and 
that  was  a  part  of  his  fraudulent  Intention 
at  tbe  time  be  signed  these  stipulations  upon 
the  mortgage,  and  at  the  time  of  the  settle- 
ment If  be  did  have  this  fraudulent  Intention 
to  in  this  way  deprive  Capt  Rich  of  what 
apparently  he  was  giving  blm,  and  if  be  car- 
ried that  out,  then  I  instruct  yon,  for  the 
purpose  of  tliis  trial,  that  it  would  be  a  fail- 
ure on  bis  part  to  keep  the  spirit  of  his 
part  of  the  contract  and  this  suit  may  be 
enforced  upon  tbe  note."  The  Jury  were  fur- 
ther instructed  that  the  effect  would  be  the 
same  if  such  an  intention  was  entertained 
by  Mr.  Dingley's  attorney  at  tbe  time  of  the 
settlement  and  that  intention  was  after- 
wards adopted  and  carried  out  by  Mr.  Dinlg- 
ley. 

It  is  evident  that  these  instructions  -ware 
sufficiently  favorable  to  tbe  plaintiff.  There 
was  nothing  In  tbe  contract  to  prevent  tbe 
mortgagee  acquiring  subsequently  the  legiti- 
mate claims  of  the  other  parties,  and,  unless 
he  at  the  time  entertained  tbe  deslgu  by 
thweafter  acquiring  and  enforcing  such 
claims  to  prevent  Mr.  Rich  obtaining  tbe 
benefit  of  tbe  contract  their  subsequent  ac- 
quisition would  be  an  innocent  transaction. 

In  order  to  return  a  verdict  for  the  plaintiff, 
tbe  Jury  must  have  found  that  such  a  design 
was  entertained  at  tbe  time  by  either  Mr. 
Dingley  or  his  attorney.  This  finding  is 
wholly  unsupported  by  the  evidence.  '  After 
a  careful  examination  of  tbe  printed  case,  we 
cannot  find  in  the  record  any  testimony  tend- 
ing to  show  such  a  design,  or  any  fact  or 
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circumstance  from  wbicli  it  can  follow  as  a 
legitimate  inference.  The  seizures,  sales, 
and  purchase  of  the  equity  of  redemption  ap- 
pear to  have  been  in  the  ordinary  course  of 
business.  In  enforcing  tlie  claims  of  bis  cli- 
ents, Hilton  and  Robbins,  against  the  equity, 
Mr.  Heselton  did  nothing  but  what  his  duty 
to  them  required  lilm  to  do.  At  the  time  the 
heirs  of  James  B.  Dingley  purchased  the  eq- 
uity of  redemption,  the  plaintifC's  right  of  re- 
demption from  the  sheriff's  sale  had  expired. 
There  is  no  evidence  that  the  administrator 
ever  heard  of  this  claim  prior  to  that  date. 
When  the  administrator  bought  the  Robbins 
claim.  Bobbins,  after  execution  issued,  sought 
him  out  at  his  house,  where  he  was  sick, 
and,  after  several  meetings,  made  arrange- 
ments with  Urn  to  take  the  claim  for  a  note 
for  $1S0  owed  by  Bobbins  to  Dingley  Bros. 
Bobbins  then  notified  his  attorney  to  sell  the 
premises  to  Fred  B.  Dhigley  for  $100  if  there 
were  no  other  bidder.  There  is  no  evidence 
tliat  Mr.  Dingley  ever  heard  of  the  Bobbins 
claim  until  Mr.  Robbins  came  to  his  house. 
The  Jury  must  have  misapprehended  the  evi- 
dence or  disregarded  their  duty. 

2.  The  plaintiff's  counsel  claim  to  sustain 
the  verdict  on  the  ground  that  the  settle- 
ment of  March  .30,  1808,  was  in  fraud  of  his 
own  creditors,  in  that  it  recited  that  the 
amount  due  upon  the  mortgage  was  $3,000, 
when  in  fact  it  was  only  $1,500,  for  the  pur- 
pose of  having  the  evidence  of  the  incum- 
brance appear  greater  than  it  actually  was. 

This  fact,  however.  Is  not  admitted,  and  a 
sufficient  answer  to  the  plaintiff's  position  Is 
that  the  question  was  not  submitted  to  the 
Jury,  and  non  sequitur  that  the  Jury  would 
have  found  in  favor  of  the  plaintiff's  conten- 
tion. The  plaintiff  testifies  positively  fbat 
there  was  $3,000  due  on  the  mortgage.  It 
was  given  for  that  sum,  and  the  note  of 
Dingley  Bros,  which  the  plaintiff  received 
for  it  was  for  that  amount  There  is  no  evi- 
dence coming  from  the  plaintiff  or  any  one 
else  that  anything  had  ever  been  paid  on  It 
At  the  trial  of  the  writ  of  entry,  the  repre- 
sentative of  Dingley  Bros,  contended  that 
some  $2,800  had  been  advanced  upon  the 
mortgage.  Mr.  Rich  claimed  that  it  was  only 
$1,377.46.  For  the  purpose  of  the  settletiaent, 
the  sum  was  finally  fixed  at  $3,000  at  3  per 
cent  instead  of  $1,500  at  6  per  cent  It  is 
net  certain  that  in  doing  this  Fred  B.  Dingley 
bitended  to  act  in  fraud  of  Mr.  Rich's  cred- 
itors. It  represented  in  amount  simply  what 
it  was  claimed  had  been  advanced  by  Dingley 
Bros.,  with  the  accumulated  interest,  and  Mr. 
Rich  now  swears  positively  that  there  was 
$3,000  due. 

Bven  if  the  truth  of  the  counsel's  conten- 
tion were  admitted,  oe  so  clearly  proven  that 
a  verdict  based  upon  a  contrary  conclusion 
could  not  stand,  it  would  not  help  the  plain- 
tiff in  tills  case.  An  examination  of  the  in- 
dorsement upon  the  envelope,  together  with 
the  deposit  of  the  note  in  suit  with  the  clerk 
of  courts,  shows  that  the  plaintiff  did  some- 


thing more  than  merely  enter  Into  an  agree- 
ment not  to  sue  so  long  as  the  agreement  in 
regard  to  the  mortgage  was  kept  He  agreed 
to  surrender,  and  did  in  fact  surrender,  his 
possession  and  property  In  the  note  in  suit 
until  breach  of  the  mortgage  agreement  To 
this  extent  the  contract  of  the  parties,  even 
though  fraudulent  as  to  creditors,  was  execut- 
ed, and  the  law  will  not  Interpose  to  restore 
to  the  plaintiff  that  with  which  he  had  part- 
ed in  pursuance  of  bis  fraudulent  contract 
and  design.  Without  such  possession  or  prop- 
erty'the  plaintiff  cannot  maintain  his  suit 
He  did  something  more  than  agree  not  to  sue. 
He  put  it  out  of  bis  power  to  sue.  The  note 
was  "to  be  given  up  to  neither  party."  This 
necessarily  imports  that  It  had  been  already 
given  up  by  the  plaintiff.  In  order  tliat  he 
may  maintain  this  suit,  he  asks  the  law  to 
undo  what  he  had  done— to  give  back  to  him 
what  he  Iiad  given  up.  This  the  law  does  not 
do.  So  far  as  the  contract,  if  fraudulent,  is 
executory,  it  cannot  be  enforced.  So  far  as 
It  Is  executed,  the  law  leaves  the  parties 
where  it  finds  them.  Its  aid  cannot  be  In- 
voked to  restore  to  the  plaintiff  the  property 
in,  and  the  possession  of,  the  note  which  he 
surrendered  for  the  purpose  of  defrauding 
his  creditors.  From  this  past  of  the  contract 
which  he  has  executed,  he  can  be  relieved 
only  in  accordance  with  the  terms  of  the  con- 
tract, viz.,  by  showing  a  breach  of  the  terms 
of  the  mortgage  agreement,  and  of  this  there 
is  no  evidence. 

Motion  sustained.  Verdict  set  aside.  New 
trial  granted. 

(39  Me.  20 

PHILLIPS  et  aL  t.  LAUOHLIN. 

(Supreme  Judicial  Court  of  Maine.    May  11, 
1004.) 

nSED  —  BEAL  ACTION  —  EVIDENCE  —  DECLABA- 
TIORS  OF  FBEDKCESSOB— NEW  TBIAL. 

1.  In  the  trial  of  an  action  involving  the  title 
to  real  estate,  the  declarations  of  a  predecessor 
in  title  of  either  of  the  parties,  made  while  in 
possession,  and  against  his  interest,  are  gener- 
ally admissible  In  evidence,  when  such  declara- 
tions relate  to  matters  which  mast  be  proved 
or  disproved  by  parol,  such  as  the  nature,  char- 
acter, or  extent  of  the  declarant's  possession,  the 
identity  or  location  upon  the  face  of  the  earth 
of  boundaries  and  monuments  called  for  in  the 
deed,  or  in  regard  to  any  material  matter  con- 
cerning the  physical  condition  or  use  of  the 
property. 

2.  But  such  declarations  made  out  of  court 
by  the  predecessor  in  titie  of  a  party  to  an  ac- 
tion in  court  as  to  the  invalidity  of  a  deed 
which  appears  to  be  sufficient  in  all  respects, 
which  bears  all  the  insignia  of  genuineness,  and 
which  has  been  duly  recorded,  are  not  admis- 
sible. 

3.  A  new  trial  will  be  granted  when  the  court 
Is  satisfied  that  the  great  preponderance  of  the 
evidence  was  contrary  to  the  finding  of  the  jury, 
and  a  consideration  of  all  the  circumstances 
surroun '''.ig  the  transaction,  and  which  throw 
any  light  upon  the  question  involved,  shows 
that  the  improbability  of  the  demandant's  po- 
sition is  so  great  that  the  court  is  forced  to  the 

V  L  See  Evidence,  voL  20,  Cent.  Dig.  H  UIV  IIU. 
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conclusion  that  justice  rvqvirea  that  the  motion 
■hould  be  (ranted. 
(Official.) 

On  Motion  and  ESxceptlons  from  Supreme 
Jndldal  Court,  Penobscot  County. 

Action  by  Jolm  Pbfllips  and  others  against 
Uatthev  LaughUn  to  recover  certain  land. 
Verdiict  for  plaintlfFs.  Motion  and  exceptions 
by  defendant  sustained.     - 

The  plaintiffs  claimed  title  as  heirs  of  their 
fktber,  John  PliilUps,  who  lived  lu  California 
from  about  the  year  1867  up  to  the  time  of 
bis  death,  wliich  occurred  some  time  In  the 
year  1883;  the  exact  time  of  his  death  not  ap- 
pearing in  evidence. 

Tbe  defendant  claimed  title  under  a  fore- 
closed mortgage  executed  by  Catherine  Phil- 
lips March  IS,  1894,  and  then  duly  recorded. 
She  died  February  22,  1901,  in  Bangor,  Me., 
where  she  bad  lived. 

One  essential  link  in  the  chain  of  the  de- 
fendant's title  was  what  purports  to  be  a 
deed  of  the  premises  from  John  Phillips  to 
Catherine  Phillips,  dated  October  3,  1885,  and 
executed.  If  at  all,  In  the  state  of  California, 
and  bearing  a  notarial  certificate  of  acknowl- 
edgment of  tbe  same  date,  and  recorded  in 
Penobscot  registry  of  deeds  October  17,  1887. 
Tbe  plaintiffs  claimed  that  Catherine  Phil- 
lips forged  the  signature  of  John  Phillips  to 
said  deed  bearing  date  of  October  3,  1885,  and 
bad  the  notary  place  his  false  certificate  of 
acknowledgment  upon  it,  and  she  caused  the 
same  to  be  recorded  tn  said  registry  about 
two  years  later,  viz.,  October  17,  1887.  The 
defendant  claimed  that  tbe  deed  was  duly  ex- 
ecuted and  duly  acknowledged  by  John  Phil- 
lipe,  and  mailed  to  Catherine  Phillips,  and 
duly  recorded  by  her. 

The  question  at  Issue  was  whether  the  sig- 
nature "John  Phillips"  upon  said  deed  was 
toreeA.  The  plalntlftB  offered  in  evidence  tbe 
two  following  letters  of  Catherine  Phillips, 
Exhibits  16  and  17,  and  which  were  admitted 
by  tbe  court  against  the  defendant's  objec- 
tion and  exception  thereto  duly  taken: 

Elxhlbit  No.  16,  Plaintiffs. 

This  place  Is  worth  twenty  thousand  dol- 
lars I  wont  let  it  go  less 

tbe  20.  1893. 

Bangor  Octobe 
Dear  Brother  I  write  those  few  lines  to  not 
to  sell  this  place  where  I  am  If  you  can  come 
I  would  like  to  have  you  the  want  to  take  It 

rember 
from  me.  It  Is  ten  thousand  dollars,  rember, 
10,000.    Dont  sell  if  the  writ  to  for  it  (do  as  I 
tell  yon)    The  want  to  take  It  from  me  for 
nothing. 

The  are  going  to  write  to  you  for  It  be 
shore  and  don't  sell  for  your  life. 

Tell  tbem  that  It  is  yours  Baugbters  Dont 
sell  It  Is  worth  ten  thouse  Dollars.  Tell  them 
you  canot  sell  it  that  It  belongs  to  your 
Daughter.  Dont  answer  there  letter  I  will 
send  yon  tbree  thouse  Dollars  I  would  like  to 
68  A.— 6      ' 


have  you  come  on  if  you  can  but  dont  sell  nor 
answer  there  lette  they  want  to  take  It  from 
me  your  Sister  Catherine  Phillips. 

Tall  tbem  that  yon  dont  want  to  sell  It 
snsver 
dont  aswer  there  letter  tbls  place  is  Fifteen 
thousend  Dollars. 

I  would  have  written  to  you  befre  this  only 
they  are  trying  to  get  it  for  nothing. 

Be  sbure  and  dont  let  them  know  that  I 
have  wrltte  to  you  you  can  live  on  the  money 
It  is  wort  Fifteen  thonse  Dollars  dont  you 
sell  it  tor  your  life  bat  come  on  If  you  can 

loon  as 
writ  to  me  as  you  get  this  and  dont  delay. 

Dont  you  write  and  give  them  yor  money 
for  nothing  tall  tbem  That  it  is  your  Daugh- 
ters and  you  caniiot  sell  It  they  want  to  take 
it  For  nothing  Catherine  PhillipB 

Tour  Sister  Catherine. 
be  sbure  and  dont  write  To  them  mind  what 
I  say  Your  Sitert  Catherine 

do  as  I  tell  you 

I  wish  you  could  come  Dont  you  lat  tbem 
have  It  now  it  is  wort  more  than  I  can  tell 
yon  now  tall,  them  you  cant  sell  it  write  to 
me  without  .delay. 

Yours  Calster  Catherine 
It  is  worth  $25.  thousand  Dollars  and  I  wont 
4ell  It  less  mind  what  I  tall  you,  do  as  I  say 
Dar  Brother  I  wish  you  could  come  here  But 
do  as  I  tell  you.  If  you  should  write  to  them 
tall  them  That  you  cant  sell  and  your  Daugh- 
ter dont  want  to  sell  her 

Exhibit  No.  17,  Plaintiffs. 

Bangor  May  the  18,  189a 

Dear  Brther  I  write  these  few  lines  to  not 
to  sell  this  house  of  yours  worth  eight  thou- 
sand dont  write  any  lawyr  or  R^^r  Deeds 
here  me  first  If  yon  do  write  tell  tbem  yon 
cant  sell  it  and  your  daughter  wont  sell  hers 
for  your  life  dont  give  it  away  here  from  me 
first  dont  mind 

Jow  Talney  dirty  raskeel  and  when  you  do 
want  and  must  To  sell  it  you  will  let  me 
know  but  dont  answer  there  Latter  but  write 
to  me  as  soon  as  you  can  you  have  a  lot  Of 
money  here  and  dont  throw  It  away  mind 
what  I- tell  you  Tours  sister  Catherine  Phil- 
lips come  on  I  have  done  wall  for  you  dont 
give  one  Corper  for  them  to  have  It  See  what 
you  are  doing  first  They  vrould  cut  tbe  very 
soule  out  of  yon  come  on  If  you  can  dont  de- 
lay but  write  to  me  dont  write  them  until 
you  beer  from  me  Cathwine  Phillips. 

if  you  do  write  tell  them  you  dont  wont  to 
sell  you  place  that  can  give  you  all  a  good 
living  keep  sill  dont  say  anything  about  It  I 
win  send  you  rant  write  when  you  get  this. 

niiiups 
Tour  Bister  Catherine 

Argued  before  WISWBLL,  O,  J.,  and 
WHITEHOUSB,  STROUT,  POWERS,  and 
PBABODT,  JJ. 

Taber  D.  Bailey,  for  plaintiffa.  Mattbow 
Laughlin,  for  defendant. 
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W18WELL,  C.  J.  Real  action  In  which  the 
demandants  are  the  heirs  at  law  of  John 
Phillips,  who  admittedly  was  at  one  time  seis- 
ed In  fee  of  the  demanded  premises.  The 
defendant  claims  under  a  deed  from  John 
Fhlllips  to  Catherine  Fhllllpa;  he  having  ac- 
quired title  to  the  premises  from  Catherine^ 
If  the  deed  to  her  was  a  valid  one  and  con- 
veyed the  title.  This  was  the  sole  question 
at  issue  at  the  trial,  viz.,  whether  or  not  the 
deed  which  purports  to  have  been  signed  by 
John  Phillips  on  October  3, 1885,  acknowledg- 
ed by  him  on  the  same  day  before  a  notary 
public  tn  the  state  of  California,  where  the 
alleged  grantor  then  lived,  and  received  for 
record  In  October,  1887,  at  the  Penobscot 
county  registry  of  deeds,  In  which  county  the 
land  was  situated,  was  the  deed  of  John  Phil- 
lips. The  demandants  claim  that  Phillips' 
signature  to  this  deed  was  forged.  The  trial 
resulted  in  a  verdict  for  the  demandants,  and 
the  defendant  brings  the  case  to  the  law 
court  upon  motion  and  exceptions. 

A  careful  examination  of  all  the  evidence, 
an  analysis  of  which  would  not  be  here  prof- 
itable, satisfies  us  that  the  great  preponder- 
ance of  the  evidence  was  contrary  to  the  find- 
ing of  the  jury  upon  this  question;  and  a 
consideration  of  all  the  circumstances  sur- 
rounding the  transaction,  and  which  throw 
any  light  upon  the  question,  shows  that  the 
improbability  of  the  demandants'  proposition 
that  the  deed  was  forged  Is  so  great  that  we 
are  forced  to  the  conclusion  that  the  verdict 
was  erroneous,  and  that  Justice  requires  that 
the  motion  for  a  new  trial  should  be  granted. 

Although  this  disposes  of  the  case,  we 
think  It  proper  that  an  important  question  re- 
lating to  the  admissibility  of  evidence  of- 
fered should  be  considered  and  decided,  as 
the  same  question  VTill  undoubtedly  arise  in 
a  subsequent  trial,  If  there  should  be  one. 

While  Catherine  was  in  possession  of  the 
premises,  subsequent  to  the  conveyance  above 
referred  to  from  John  Phillips  to  her,  and  be- 
fore she  parted  with  her  title,  she  wrote  to 
the  grantor,  her  brother,  two  letters,  which 
It  is  claimed  have  some  tendency  to  support 
the  demandants'  proposition  that  the  signa- 
ture of  John  to  the  deed  in  question  was  for- 
ged. These  letters  were  offered  and  admit- 
ted In  evidence  subject  to  the  defendant's  ex- 
ception, although  the  precise  point  subse- 
quently argued,  and  which  we  now  propose 
to  consider,  was  not  stated  as  a  reason  why 
these  letters  should  not  be  admitted  In  evi- 
dence. This  raises  the  question  as  to  wheth- 
er the  declarations  of  a  party  in  possession 
of  and  claiming  to  own  land,  against  his  in- 
terest, as  to  the  validity  of  a  duly  recorded 
deed  which  purports  to  convey  the  title  to 
Mm,  are  admissible  In  evidence  against  a 
party  to  a  suit  who  claims  title  under  such 
declarant. 

In  other  words,  is  a  purchaser  for  value 
irom  one  who  apparently  has  the  record  title 
to  land,  in  the  trial  of  a  case  involving  his 
tltle^  liable  to  be  confronted,  and  to  be  divest- 


ed of  his  title,  by  a  declaration  made  by  bis 
grantor  to  the  effect  that  a  conveyance  to 
that  grantor,  which,  so  far  as  appears,  is  in 
due  form  and  sufficient  in  all  respects  to  con- 
vey the  title,  is  for  any  reason  invalid?  A 
doctrine  which  would  admit  evidence  of  such 
a  character  would  certainly  be  a  most  dan- 
gerous one,  since  it  would  allow  the  most  re- 
liable evidence  of  title  to  land  to  be  contra- 
dicted and  overcome  by  evidence  of  alleged 
declarations  and  admissions  of  his  grantor 
made  perhaps  many  years  before,  and  which 
Is  recognized  as  a  most  unreliable  species  of 
evidence.  It  would  permit  the  title  of  an  In- 
nocent purchaser  for  value,  which  depended 
upon  records  and  deeds,  and  which  had  been- 
acquired  by  a  purchaser  after  first  taking 
every  precaution  possible,  to  be  overcome  by 
the  mere  oral  evidence  of  alleged  declarations 
as  to  the  validity  of  the  deed  under  which  his 
grantor  acquired  his  title. 

We  are  unable  to  perceive  any  good  rea- 
son why,  and  we  are  not  aware  of  any  gen- 
eral rule  under  which,  declarations  of  this 
character  should  be  admissible,  while  the 
reasons  already  suggested  why  a  purchaser'6 
title  should  not  be  divested  by  evidence  of 
this  character  are  most  obvious.  This  evi- 
dence at  best  is  hearsay  evidence,  and  should 
be  excluded  under  the  general  rule  In  rela- 
tion to  such  evidence,  unless  it  comes  within 
some  well-recognized  exception  to  that  rule, 
and  exceptions  to  this  salutary  rule  should 
not  be  multiplied  or  extended.  The  excep- 
tion to  the  effect  that  the  declarations  of  a 
party  to  a  suit  contrary  to  bis  Interests  are 
admissible— a  well-recognized  rule— is  not  suf- 
ficient to  make  admissible  the  declarations  of 
a  third  person,  the  party's  grantor,  which 
have  a  tendency  to  contradict  records,  and 
matters  which  can  only  be  proved  by  deeds 
and  by  records. 

It  is  true  that  numerous  cases  contain  the 
general  statement  that  declarations  made  by 
a  person  while  In  possession  of  land  in  dis- 
paragement of  his  title  are  admissible  against 
those  claiming  under  him.  But  an  examina- 
tion of  a  large  number  of  cases  wherein  this 
general  statement  Is  made,  or  which  are  cit- 
ed In  support  of  such  a  statement  in  digests 
and  text-books,  shows  that  in  almost  every 
case  the  declaration  held  admissible  is  in  re- 
gard to  the  nature,  character,  or  extent  of 
the  declarant's  possession,  or  as  to  the  Iden- 
tity of  monuments  or  the  location  of  bound- 
aries called  for  In  a  deed.  For  Instance,  In 
Osgood  V.  Coates,  1  Allen,  77,  the  court  said, 
in  referring  to  a  declaration  of  such  a  char- 
acter which  was  held  admissible:  "It  tended 
to  show  that  his  occupation  was  not  adverse 
to  the  record  owners."  In  Blake  v.  Everett. 
1  Allen,  248,  the  question  was  as  to  whether 
a  right  of  way  had  been  gained  by  prescrip- 
tion, and  it  was  held  that  the  declarations  of 
a  former  owner  of  the  land,  made  during  his 
ownership,  and  tending  to  prove  the  exist- 
ence of  such  a  right  of  way,  were  competent 
evidence  against  the  persbn  claiming  under 
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him.  In  Hyde  t.  County  of  Middlesex,  2 
Gray,  267,  It  was  held  that  the  declaratlOHS 
of  a  former  owner  of  land  In  regard  to  a  ded- 
ication of  the  land  to  a  public  use  were  ad- 
misslble  In  evidence  against  a  snbseqnent 
owner.  In  Simpson  t.  Dix,  131  Mass.  179, 
the  question  was  as  to  who  In  fact  was  the 
grantee  Intended  In  a  deed,  there  being  two 
persons  of  the  same  name;  and  it  was  held 
that  the  admissions  of  one,  made  while  he 
was  occupying  the  premises,  that  the  prem- 
ises belonged  to  the  other,  were  competent 
against  a  person  claiming  under  the  declar- 
ant. In  Homer  t.  Stilwell,  35  N.  J.  Law, 
307,  the  qaestlon  involved  was  as  to  the 
height  at  which  the  defendant  was  entitled 
to  hold  the  water  in  his  pond  by  means  oT 
a  dam,  and  the  declarations  offered  and  ad- 
mitted were  in  relation  to  this  question,  and 
as  to  the  previous  height  at  which  the  dam 
had  been  maintained.  In  Cook  t.  Knowles, 
38  Mich.  316,  the  court  went  rather  further 
than  In  most  of  the  other  authorities  which 
we  have  noticed,  and  held  that  such  a  dec- 
laration tending  to  show  the  true  date  of  the 
delivery  of  a  deed  was  admissible.  In  this 
case  the  dissenting  opinion  of  Judge  Cooley 
contains  a  very  full  analysis  of  the  authori- 
ties up  to  that  time  (1878)  upon  this  question, 
at  the  conclusion  of  wlilch  be  says,  "But  an 
examination  of  the  cases  will  show,  I  think, 
tliat  not  more  than  one  or  two  go  to  the 
extent  here  claimed."  Tills  opinion  contains 
a  valnable  discussion  of  the  question  here 
Involved.  But  the  extent  to  which  a  major- 
ity of  the  conrt  went  in  tiiat  case,  In  holding 
tliat  declarations  tending  to  show  the  tme 
date  of  the  delivery  of  the  deed  are  admissi- 
ble, fails  short  of  the  position  of  the  plaintifl 
In  this  case,  to  the  effect  that  declarations 
tending  to  show  that  the  deed,  which  convey- 
ed to  the  declarant  an  apparently  perfect  rec- 
ord titles  was  forged,  are  admissible. 

Bat  these  are  all  matters  that  most  be 
proved  or  disproved  by  parol  evidence.  Kv- 
ery  purchaser  knows  that,  however  perfect  a 
record  title  he  may  have  acquired,  this  title 
may  be  affected  by  parol  evidence  of  dis- 
aeisin,  or  of  an  easement  gained  by  prescrip- 
tion, or  as  to  -a  right  of  fiowage  lost  or  gain- 
ed by  nser,  or  as  to  the  location  upon  the 
face  of  the  earth  of  monoments  and  bound- 
aries called  for  in  his  or  some  prior  deed. 
So  that  if  any  of  these  questions  are  in- 
volved, which  can  only  be  proved  or  dis- 
proved by  parol  evidence,  the  declarations 
of  a  person  against  interest,  who  had  been 
(n  possession,  as  to  the  character  of  that  pos- 
session or  as  to  its  extent,  are  admissible  on 
sonnd  reason.  So,  too,  if  the  question  at 
Issue  is  as  to  the  location  or  identity  of  monu- 
ments, it  is  obvious  that  the  declarations  of 
a  person  in  possession,  who  lias  peculiar  op- 
portunities for  knowledge  in  regard  to  such 
matters,  are  also  admissible  for  equally  good 
reasons.  But  a  purchaser  who  has  obtained 
a  deed  of  real  estate  from  one  who  has  the 
record  title  thereto  cannot,  and  ought  not  to 


be  obliged  to,  anticipate  that  he  may  be  con- 
fronted by  the  declarations  claimed  to  have- 
been  made  out  of  court,  by  a  predecessor  in 
title,  to  the  effect  that  a  prior  deed  in  the 
chain  of  title,  which  bears  all  the  insignia 
of  genuineness,  and  which  has  been  held  out 
as  such,  is  for  any  reason  Invalid. 

And  this  is  the  extent  to  which  the  authori- 
ties have  gone  in  the  vast  majority  of  cases, 
although  the  courts  have  frequently  been 
content  to  make  the  general  statement  that 
declarations  made  by  a  person,  while  in  pos- 
session of  land,  against  his  interest,  are  ad- 
missible against  any  one  claiming  under  him, 
because  the  circumstances  of  the  particular 
case  have  not  required  a  more  precise  state- 
ment of  the  rule.  We  cheerfully  agree  to 
this  statementi  limited  and  qualified  to  the 
extent  above  claimed,  that  such  declarations 
against  Interest  in  regard  to  the  nature,  char- 
acter, or  extent  of  the  declarant's  possession, 
the  identity  or  location  upon  the  face  of  the 
earth  of  boundaries  and  monuments  called 
for  in  a  deed,  or  in  regard  to  any  matter 
concerning  the  physical  condition  or  use  of 
the  property,  which  must  be,  from  the  nature 
of  things,  proved  by  parol,  are  admissible. 
But  we  decide  that  it  is  not  competent  to 
prove  declarations  made  out  of  court  by  the 
predecessor  in  title  of  the  party  to  an  action 
in  court,  to  the  effect  that  a  deed  which 
appears  to  l>e  sufficient  in  all  respects,  which 
Is  duly  recorded,  and  which  a  purchaser  has 
been  led  to  rely  upon  as  one  of  the  necessary 
links  In  its  chain  of  title,  from  the  very  fact 
of  its  being  recorded.  Is  not  what  it,  and  the 
record  of  it,  purports  to  be. 

While,  as  we  have  said,  no  case,  with  one 
or  two  possible  exceptions,  that  we  are  aware 
of,  goes  to  the  extent  of  permitting  decla- 
rations of  this  character  to  be  admitted,  the 
authorities  where  this  precise  question  has 
been  considered  have  almost  universally  held 
that  such  declarations  were  not  admissible. 
In  many  cases  where  the  general  rule  as  to 
the  admissibility  of  such  declarations  has 
been  stated,  this  sentence  from  1  Greenleaf 
on  Evidence,  i  100,  is  quoted:  "Declarations 
in  disparagem^t  of  the  title  of  the  declarant 
are  admissible  as  original  evidence."  But 
an  examination  of  the  whole  section  shows 
that  the  learned  author  was  referring  to  the 
declarations  of  persons  in  possession  of  land 
"explanatory  of  the  character  of  their  pos- 
session." The  author  goes  on  to  say  in  the 
same  section:  "Possession  is  prima .  facie 
evidence  of  seisin  In  fee  simple,  and  the 
declaration  of  the  possesstn?  that  he  is  tenant 
to  another,  it  is  said,  makes  most  strongly 
against  his  own  Interest,  and  therefore  Is 
admissible.  But  no  reason  is  perceived  why 
every  declaration  accompanying  the  act  of 
possession,  whether  in  disparagement  of  the 
claimant's  title,  or  otherwise  qualifying  bis 
possession,  if  made  in  good  faith,  should  not 
be  received  as  part  of  the  res  gestse,  leaving 
Its  effect  to  be  governed  by  other  miaa  »t 
evidence." 
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In  2  Wharton  on  Evidence,  {  1167,  the  au- 
thor  quotes  from  Cook  T.  Harrts,  61  N.  T. 
448,  this  statement  in  regard  to  the  admis- 
sibility of  such  declarations:  "The  declara- 
tions of  a  party  in  possession  are  admissible 
in  evidence  against  the  party  making  them, 
or  Us  privies  in  blood  or  estate,  not  to  attack 
or  destroy  the  title,  for  that  is  of  record, 
and  of  a  higher  and  stronger  nature  than  to 
be  attacked  by  parol  evidence.  They  are 
competent  simply  to  explain  the  character  of 
the  possession  in  a  given  case."  The  rule  is 
thus  concisely  stated,  but  with  the  necessary 
qualification.  In  1  Am,  &  Eng.  Enc.  of  Law 
(2d  Ed.)  680:  "The  admissions  of  a  person 
in  disparagement  of  his  title,  but  not  in 
contradiction  of  a  record  title,  are  competent 
evidence  against  those  claiming  under  or 
through  him,  so  far  as  there  is  identity  of 
interests."  And  see  the  cases  cited  in  sup- 
port of  the  qualification. 

In  Dodge  v.  Freeman's  Saving  &  Trust 
Co.,  93  U.  S.  379,  23  L.  Ed.  920,  it  was  de- 
cided that  "the  declarations  of  a  party  in 
possession  of  land  are,  as  against  those  claim- 
ing under  him,  competent  evidence  to  show 
the  character  of  hla  possession,  and  the  title 
by  which  he  held  it,  but  not  to  sustain  or 
destroy  the  record  title." 

In  the  case  of  Carpenter  v.  Holllster,  13  Vt. 
552,  37  Am.  Dec  612,  a  very  closely  analo- 
gous question  was  presented.  The  issue  of 
fact  in  the  case  was  as  to  the  competency  of 
a  prior  grantor  in  the  chain  of  title  to  make 
a  deed.  The  declarations  against  his  interest 
of  the  grantee  in  that  deed,  a  predecessor  in 
title  of  the  defendant,  were  offered  upon  that 
question.  The  court,  after  reviewing  the 
authorities,  and  calling  attention  to  what  in 
fact  had  1>een  decided  in  the  cases  cited,  said: 
"In  this  case  the  plaintiff  Insists  that  the 
concessions  of  the  grantor,  made  while  in 
possession,  not  explaining  or  qualifying  that 
possession,  are  admissible  to  defeat  liis  title, 
apparently  good  of  record,  even  against  an 
innocent,  bona  fide  purchaser,  on  good  con- 
sideration. This  we  think  dangerous  and 
unprecedented."  In  the  case  cited  the  person 
whose  declarations  were  offered  was  living 
at  the  time  of  the  trial,  while  in  this  case 
Catherine  JPbiHips  was  dead  at  the  time  that 
these  declarations  were  offered;  but.  In  our 
(pinion,  this  in  no  way  affects  the  question. 
The  objection  is  to  the  character  of  the  al- 
leged declarations,  as  bearing  upon  the  valid- 
ity of  a  deed  apparently  sufildent,  and  It 
can  make  no  difference  as  to  the  admissibility 
of  such  declaratioBS  whether  the  declarant 
is  living  or  dead. 

We  are  therefore  satisfied,  both  upon  rea- 
son and  the  great  weight  of  authorities  in 
cases  where  this  question  has  been  consider- 
ed, that  the  declarations  of  Catherine  Phil- 
lips, made  while  the  record  title  was  in  her, 
as  to  the  validity  and  genuineness  of  the 
deed  from  John  Phillips  to  her,  were  not 
admissible  against  this  defendant 

Motion  and  exceptions  sustained. 


9»Ua.n) 
WHITGOMB  et  al.  t.  CITX  OP  WATBB- 
VILLB. 

(Supreme  Jadicial  Court  of  Maine.    May  24, 
1904.) 

ASsramncRT.  or  wages— doublk  assiohicknt 

HELD   VOID— BEV.    ST.    1903,   0.    113,  |  6. 

l.The  statute  (Rev.  St.  1903,  c.  113,  I  6) 
provides  that  no  assignment  of  wages  shall  be 
valid  against  any  other  person  than  the  parties 
thereto  unless  properly  recorded. 

When  two  assignments  of  wages  are  made  by 
the  same  person  running  to  two  different  per- 
sons, each  dated  the  same  day,  against  tbe 
same  employer,  covering  the  same  period  of 
time,  embracing  the  same  services,  and  recorded 
in  the  same  town,  and  at  the  same  hour  and 
minute,  held,  that  the  employer  is  not  liable 
to  an  action  tiiereon.  ' 

2.  The  employer  is  not  subject  in  sudi  case 
to  the  liability  of  twice  paying  the  debt  due  to 
the  assignor.  The  object  of  the  statute  was  to 
prevent  such  a  case.  Nor  does  knowledge  or 
want  of  knowledge  on  the  part  of  the  assignees 
afifect  the  employer's  liability. 

3.  If  an  assignor  sees  fit  to  make  two  assign- 
ments covering  the  same  contract,  simultaneous 
in  date  and  record,  scienter  on  the  part  of  the 
assignees  is  not  a  matter  of  discovery  by  the 
employer,  nor  one  whidi  affects  his  right  of  de- 
fense. 

(Official.) 

Report,  from  Superior  Oonr^  Kennebec 
County. 

Action  by  Selden  E.  Whitcomb  and  anoth- 
er against  the  city  of  Waterville.  Case  re- 
ported, and  judgment  for  defendant 

Assumpsit  on  account  annexed  to  recover 
wages  earned  by  one  Thomas  Landry,  Jr., 
and  claimed  by  the  plaintiffs  nnder  an  as- 
signment dated  May  8,  1900,  and  recorded  on 
that  day  at  3:30  o'clock  p.  m. 

The  case  also  disclosed  another  assignment 

-of  these  wages  by  said  Landry  to  one  Charles 

Coro,  dated  and  recorded  at  the  same  time. 

Argued  before  WI8WELL,  O.  J.,  and 
WHITBHOUSB,  STROUT,  POWERS,  PBA- 
BODT,  and  SPEAR,  JJ. 

Harvey  D.  Eaton,  for  plaintiffs.  Warren 
O.  Philbrook,  for  defendant 

SPEAR,  J.  This  is  an  action  brought  by 
the  plaintiffs,  as  assignees  of  the  wages  of 
Thomas  Landry,  Jr.,  upon  an  assignment  ex- 
ecuted and  recorded  May  8.  1900.  at  3:30 
o'clock  p.  m.,  In  Book  3,  p.  123,  In  the  town  of 
Wlnslow,  Me.  Several  defenses  are  raised  In 
the  case,  but  as  they  Involve  no  new  princi- 
ple, we  pass  directly  to  the  consideration  of 
the  one  which  is  vital  and  decisive  of  the 
question  at  issue. 

The  statute  provides  that  no  assignment 
of  wages  shall  be  valid  against  any  other 
person  than  the  parties  thereto  unless  proper- 
ly recorded.  The  record  is  absolutely  essen- 
tial to  the  validity  of  an  assignment  of  wages, 
involving  the  rights  of  a  third  party,  and 
the  prior  will  prevail.  Peabody  v.  Lewlston, 
83  He.  286,  22  Aa  171.  The  case  at  bar 
discloses  two  assignments  of  wages  made  by 
Thomas  Landry,  Jr.,  running  to  two  differ- 
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ent  perBons,  eacli  dated  tbe  8ame  day,  against 
fbf  same  emjjklojrer,  covering  the  same  lieriod 
of  ttme,  embracing  ttie  same  services,  and 
recOTded  apon  the  same  day,  in  tbe  same 
town,  and  at  tbe  same  bom:  and  minute.  If 
we  stopped  right  here  tbe  two  assignments 
would  <q;>erate  as  a  te\o  de  se.  Tbey  devour 
each  other.  Tbe  object  of  tlie  statute  was  to 
prevent  Jnst  such  a  case.  "To  prevent  tbe 
mischief  of  double  assignments,  and  the  un- 
certainty of  assignments,  tbp  statute  was 
passed  requiring  them  to  be  in  wrltlAg  and 
recorded."    Wright  v.  Smith,  74  Me.  496. 

It  Is  well  settled  that  courts  of  law  do  not 
lecognixe  an  assignment  of  a  part  only  of 
an  entire  demand.  It  may  be  good  between 
the  parties,  but  the  assignee  has  no  legal 
remedy  against  the  debtor  who  does  not  be- 
come a  party  to  tbe  arrangement.  "Tbe 
reason  for  tbe  legal  doctrine  Is  obvious.  Tbe 
law  permits  the  transfer  of  an  entire  cause 
of  action  from  one  person  to  another,  because 
in  such  case  the  only  inconvenience  Is  tbe 
substitntion  of  one  creditor  for  another.  But 
If  assigned  In  fragments,  the  debtor  would 
have  to  deal  with  a  plurality  of  creditors. 
*  *  *  He  would  have.  Instead  of  a  single 
contract,  a  number  of  contracts  to  perform. 
A  partial  assignment  would  Impose  upon 
him  burdens  which  his  contract  does  not 
compel  him  to  bear."  National  Exchange 
Bank  v.  McLoon,  73  Me.  498,  504,  40  Am. 
Rep.  888;   Getchell  v.  Maney,  89  Me.  442. 

A  fortiori  should  tbe  debtor  be  released 
from  bearing  tbe  burden  of  two  equally 
valid  assignments,  each  transferrins  all  the 
future  earnings  of  tbe  assignor,  between  tbe 
same  dates,  to  two  entirely  distinct  persom. 
If  this  could  be  done,  and  each  asslgrnment 
la  valid,  the  debtor,  Instead  of  pursuing  dif- 
ferent iiartles,  whom  to  pay  once  the  wages 
earned  under  tbe  assignment,  would  be  com- 
pelled to  discover  the  different  parties  whom 
to  pay  twice  tbe  full  amount  of  such  wages. 

The  plaintiffs  claim  in  tbelr  brief  that  the 
Goro  assignment  is  inadmissible,  as  tbey  had 
no  knowledge  of  it.  But  we  bardly  see  how 
knowledge  or  lack  of  knowledge  on  tbe  part 
of  tbe  assignees  as  to  their  respective  as- 
signments could  in  any  way  affect  tbe  lia- 
bility of  tbe  defendant  city.  Tbe  city  had 
no  means  of  knowing,  and  was  not  on  its 
part,  bound  to  know,  of  the  assignments. 
It  was  incumbent  on  tbe  assignor  and  aa- 
Blgneea  to  do  whatever  was  necessary  to 
make  tbelr  assignments  legal  and  binding 
upon  the  dty.  It  had  a  right  to  remain  per- 
fectly passive  with  respect  to  the  whole 
transaction.  If  made  liable  at  all,  it  must  be 
by  a  compliance  by  tbe  parties  to  the  assign- 
ment with  tbe  requirements  of  the  statute.' 
If  tlie  assignor  saw  fit  to  make  two  assign- 
ments covering  the  same  contract,  simul- 
taneous In  date  and  record,  scienter  on  tbe 
part  of  tbe  assignees  was  not  a  matter  of 
discovery  by  the  debtor,  nor  one  which  could 
affect  its  right  of  defense. 

Ibe  defense  set  up  by  the  defendant  la  that 


it  should  not  be  subject  to  tbe  liability  of 
paying  the  debt  due  tbe  assignor  twice.  It 
seems  to  be  a  valid  one.  If  tbe  dty  is  held 
liable  on  the  plalntifTs  assignment,  why  not 
on  Coro's?  They  are  exactly  alikje.  For  any- 
thing that  appears  in  tbe  case,  one  is  as  valid 
as  tbe  other.  Neither  has  been  paid.  Tbe 
statute  of  limitations  is  not  yet  a  bar.  It 
may  be,  as  the  plaintiffs  claim,  that  Coro 
Will  never  attempt  to  collect  under  bis  as- 
signment, but  the  law  cannot  so  assume.  It 
must  take  cognizance  of  Coro's  legal  rights, 
and  act  upon  tbe  presumption  that  be  may  at 
any  time  undertake  to  enforce  them.  It  is 
not  what  he  may  do,  but  what  he  can  do, 
that  determines  bis  legal  relation  to  the  city. 

Under  the  evidence  In  this  case,  tbe  de- 
fendant cannot  be  made  liable  to  either  as- 
signee. 

According  to  the  stlpnlatlon  In  the  report, 
the  entry  must  be: 

Judgment  for  defendant 


(9*  He.  a) 
ROLLINS  V.  BliAGKDBN. 

(Supreme  Judicial  Court  of  Maine.    April  SO, 
1904.) 

BBAI,   ACTION— DAMAGES — EASEMENT  IN   WATBB 
DETEBMINABUB— DEED— NOTICE. 

1.  On  a  hearing  ordered  for  the  assessment 
of  damages  for  rents  and  profits  in  a  real  ac- 
tion, after  judgment  rendered  in  favor  of  de- 
mandant for  the  premises,  the  demandant  can 
recover  only  such  damages  as  are  actually  prov- 
ed, regardleia  of  the  state  of  the  pleadings  in 
defense. 

2.  By  means  of  an  aqueduct,  defendant  had 
drawn  water  to  his  own  premises  from  a  well  on 
the  demandant's  premises.  He  had  also  sap- 
plied  water  thus  taken  to  otker  parties. 

Tbe  demandant  obtained  her  title  to  the  prem- 
ises by  a  deed  which  contained  the  following  cov- 
enant :  "That  they  [the  demanded  premises]  are 
free  from  all  incumbrances  except  surplus  water 
from  well  beside  road  conveyed  to  L.  D.  Hayes 
and  the  right  to  maintain,  hia  aqueduct"  TIiIb 
language  shows  that  demandant  took  title  with 
actual  notice  of  a  prior  grant  of  the  water 
right  to  Hayes,  the  predecessor  in  title  of  the 
defendant.  Although  tbe  deed  to  defendant's 
predecessor  granting  the  right  to  take  the  wa-  . 
ter  was  not  recorded  until  after  demandant 
took  her  deed,  the  language  above  quoted  shows 
that  she  took  the  title  with  actual  notice  of  the 
prior  grant  of  the  water  right. 

3.  The  grant  to  defendant's  predecessor  to 
take  water  from  the  well  in  question  conbttined 
the  following  reservation :  "Whenever  tbe  lot 
on  which  said  well  is  situated  shall  become  the 
property  of  anv  party  other  than  myself,  then 
all  rights  hereby  conveyed  shall  cease  to  this 
extent,  viz. :  Whoever  may  occupy  said  lot 
sliall  have  the  preference  of  the  water  of  said 
well  for  all  pnrposee  whatsoever  useful  for  the 
accommodation  of  said  lot,  or  of  any  buildings 
that  may  be  placed  thereon,  and  said  grantee, 
his  heirs  and  assigns,  shall  have  only  the  right 
to  said  water  so  far  as  not  needed  for  said  lot 
and  buildings." 

Held,  that  the  grantee's  right  to  take  water 
from  the  well  was  determinable,  as  to  so  much 
of  the  water  as  might  be  needed  for  the  lot  oa 
which  the  well  was  situated  and  the  buildings 
thereon,  whenever  the  lot  should  become  the 
property  of  another  than  the  grantor  of  the 
water  right 
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4.  Also,  that  until  the  lot  shoold  become  the 
propert:r  of  another  than  the  grantor  of  the 
water  right,  and  afterward  even,  until  the  wa- 
ter should  be  needed  for  the  lot  and  buildingtL 
and  always  as  to  so  much  of  the  water  as  should 
not  be  80  needed — that  is  to  say,  the  "surplus 
water" — the  grant  was  absolute. 

5.  Held,  also,  that  demandant  had  the  first 
right  to  so  much  water  as  was  useful  and  need- 
ed for  the  lot  and  buildings,  but  to  only  so 
much. 

6.  Also,  It  cannot  be  said  that  demandant  has 
sustained  damages  unless  she  has  been  deprived 
by  the  defendant  of  her  right  of  preference,  or 
of  water  which  she  needed  for  the  lot  and  build- 

TTlt  is  not  shown  that  the  demandant  has 
ever  sought  to  exercise  any  preference  in  use 
of  water,  nor  is  it  shown  that  she  ever  needed 
any  water  for  the  use  of  the  lot  and  buildings. 
In  fact,  no  buildings  have  ever  been  erected  or 
placed  upon  the  lot 

8.  What  demandant's  rights  would  be  in  case 
she  needed  the  water  for  use  of  the  lot  and 
buildings  thereon   is  not  decided. 

9.  There  can  be  no  damages  for  taking  or  use 
of  water  from  a  well  unless  at  the  time  of  the 
taking  the  party  seeking  to  recover  had  some 
beneficial  Interest  or  right  In  the  water  taken. 

(Official.) 

Beport  from  Supreme  Judicial  Court,  Pe- 
nobscot County. 

Action  by  Sarah  T.  Rollins  against  Owen 
B.  Blackden.  Case  reported.  Judgment  for 
demandant,  without  damages  for  rents  and 
profits. 

This  was  a  real  action  brought  to  recover 
a  lot  of  land  In  Dexter  village,  entered  at 
the  January  term,  1901;  writ  bearing  date 
December  5,  1900.  Within  the  first  two  days 
of  the  return  term,  the  defendant  filed  a  spe- 
cial plea  of  disclaimer,  but  claiming  a  right 
to  draw  water  from  a  well  on  the  demanded 
premises,  and  to  take  It  by  pipe  or  aqueduct 
across  said  premises  to  the  defendant's  hotel, 
about  40  rods  below.  At  the  October  term  of 
the  court,  1001,  the  defendant  asked  leave  to 
amend  bis  special  plea,  which,  after  argu- 
ment, was  allowed  by  the  court ;  and  the  de- 
fendant filed  an  amended  plea,  claiming  a 
portion  of  the  demanded  premises,  and  the 
right  to  draw  water  from  a  well  on  said 
premises,  and  to  take  It  by  pipe  or  aqueduct 
across  the  same  to  the  defendant's  hotel  be- 
low. 

The  demandant  thereupon  filed  a  motion  to 
reject  the  plea  as  amended,  as  being  insufll- 
cient  and  defective  In  both  form  and  sub- 
stance. 

This  motion  was  sustained;  plea  held  bad 
and  rejected.  The  defendant  then  moved  for 
leave  to  plead  the  general  Issue  of  nul  dis- 
seisin, which  was  not  granted  by  the  court, 
and  judgment  was  entered  for  the  demandant 
Exceptions  were  then  taken  by  the  defend- 
ant to  the  rulings  of  the  court  rejecting  the 
plea,  aud  refusing  leave  to  allow  the  general 
Issue  to  be  pleaded,  which  exceptions  were 
duly  entered  In  the  law  court  at  Its  June 
term,  1902,  and  overruled  by  the  court,  with 
an  order  that  the  damages  be  assessed  at  nisi 
prius;  and  the  evidence  for  that  purpose 
was  heard  by  the  presiding  Justice,  and  (>y 


cons^t  of  parties  was  reported  to  the  fall 
court  At  this  bearing  the  defendant  claim- 
ed the  right,  for  the  purpose  of  reducing  tbe 
damages,  to  offer  evidence  of  a  prescriptive 
right  to  draw  water  from  the  well  on  the 
demanded  premises,  and  to  take  the  water 
through  a  pipe  or  aqueduct  across  said  prem- 
ises for  the  use  of  his  hotel  below,  and  for 
other  purposes.  To  all  such  evidence  the  de- 
mandant objected,  and  claimed  that  the  de- 
fendant was  concluded  from  offering  It  by 
tbe  pleadings  and  judgment  already  entered 
In  the  case.  She  also  claimed  that  no  such 
prescriptive  right  In  fact  was  ever  acquired 
by  the  defendant.  The  presiding  judge  ad- 
mitted the  evidence  de  bene  esse,  and  the  evi- 
dence In  rebuttal  offered  by  the  demandant, 
and  reported  the  same  to  the  full  court,  who 
were  to  determine  the  admissibility  and  ef- 
fect of  the  evidence  Offered  on  botli  sides,  and 
render  such  judgment  as  shall  be  in  accord- 
ance with  the  legal  rights  of  the  parties. 

The  demandant  Int^Y>dnced  In  evidence 
deed  from  Nathaniel  and  Adallne  Bryant  to 
herself  of  the  premises  on  which  the  well  In 
controversy  is  situate,  bearing  date  May  4, 
1882,  and  recorded  May  11,  1882;  also  deed 
from  Adallne  Bryant  to  Loren  D.  Hayes, 
bearing  date  May  14,  1881,  recorded  May  19, 
1881;  also  notice  to  said  defendant,  before 
suit  brought,  to  remove  the  pipes  and  aque- 
ducts from  her  well  and  premises,  bearing 
date  October  27,  1900;  also  the  writ,  plead- 
ings, and  proceedings,  and  record  In  the  suit 
previous  to  this  hearing  In  damages. 

The  defendant  offered  In  evidence  deed 
from  D.  D.  Flynt  to  O.  E.  Blackden  bearing 
date  October  12,  1897,  recorded  October  15, 
1897;  also  deed  from  Hattie  H.  Holmes  to 
Lizzie  S.  Hayes,  dated  September  20,  1885, 
and  deed  from  Frank  H.  Hayes  to  Owen  E. 
Blackden,  dated  November  5,  1000. 

Argued  before  WI  SWELL,  O.  J.,  aud 
WHITHHOUSB,  STROUT,  POWERS,  and 
SPEAR,  JJ. 

D.  D.  Stewart,  for  plaintiff,  h,  O.  Stearus 
and  F.  D.  Dearth,  for  defendant 

WISWELL,  G.  J.  Real  action.  After  Judg- 
ment was  ordered  for  the  demandant  a  bear- 
ing was  had  on  the  assessment  of  damages 
for  rents  and  profits,  and  the  case  now  comes 
before  us  on  a  report  of  the  evidence.  The 
evidence  tends  to  show  that  for  several  years 
prior  to  the  commencement  of  the  action  the 
defendant  bad  drawn  water  from  a  well  on 
tbe  demanded  premises  through  an  aqueduct 
to  bis  own  premises,  and  that  he  had  supplied 
water  thus  taken  to  other  parties.  The  de- 
fendant claimed  that  he  had  a  lawful  right 
to  take  the  water  from  the  demandant's  well 
— a  right  which  originated,  at  least  by  pre- 
scription. 

Several  questions  have  been  argued,  but  it 
is  necessary  to  consider  only  one.  In  any 
event  the  demandant  can  recover  only  such 
damages  as  she  has  proved.    Whatever  may 
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be  the  right  of  the  defencUuit  to  set  np  a  right 
to  the  water,  or  to  an  easement  In  the  de- 
manded premlaea  by  which  he  couid  Lawfully 
draw  the  water,  It  is  at  least  his  privilege  to 
deny  that  the  demandant  had  any  right  to 
the  water  taken  by  him,  or  that  she  has  been 
damaged.  And  this  is  what  the  defendant 
denies  here.  We  tldnk  It  requires  no  argn- 
m&at  to  show  that  the  demandant  lias  suf- 
fered no  damages  from  the  taking  and  use 
of  the  water  from  the  well  by  the  defendant, 
unless  at  the  time  of  the  taking  she  bad  some 
beneficial  right  or  Interest  in  the  watej  which 
was  Interfered  with  by  the  defendant 

The  case  shows  that  the  demandant  ob- 
tained her  title  to  the  demanded  premises 
from  Nathaniel  Bryant  and  Adaline  Bryant 
by  deed  dated  May  4,  1882.  Among  the  cove- 
nants in  that  deed  is  the  following:  "That 
they  [the  demanded  premises]  are  free  from 
all  incumbrances  except  surplus  water  from 
well  beside  road  conveyed  to  I*  D.  Hayes 
and  the  right  to  maintain  his  aqueduct."  It 
further  appears  that  on  May  14,  1881-,  Adaline 
Bryant  had  conveyed  by  deed  to  L.  D.  Hayes 
"the  right  to  draw  water  by  an  aqueduct" 
from  the  well  in  question  for  all  puq>oses, 
"with  the  right  to  convey  the  same  on  the 
southerly  side  of  said  road,  but  within  the 
limits  of  the  road  as  far  as  my  land  extends 
westerly,  with  right  of  ingress  and  egress  for 
the  purpose  of  repah:ing  said  well  or  aque- 
duct" This  deed  contained  the  following 
reservation:  "Whenever  the  lot  on  which 
said  well  is  situated  shall  become  the  prop- 
erty of  any  i>arty  other  than  myself,  then  all 
rights  hereby  conveyed  shall  cease  to  this 
extent,  viz.:  Whoever  may  occupy  said  lot 
shall  have  the  preference  of  the  water  of  said 
well  for  all  purposes  whatsoever  useful  for 
the  accommodation  of  said  lot,  or  of  any 
buildings  that  may  be  placed  thereon,  and 
said  grantee,  his  heirs  aitd  assigns,  shall  have 
only  the  right  to  said  water  so  far  as  not 
needed  for  said  lot  and  buildings." 

This  grant  of  the  right  to  draw  water  from 
the  well  was  determinable  as  to  so  much  of 
the  water  as  might  be  needed  for  the  lot  on 
which  the  well  was  situated,  and  the  build- 
ings thereon,  wbebever  the  lot  should  become 
the  property  of  another  than  the  grantor  of 
the  water  right;  but  until  the  lot  should  be- 
come the  property  of  another,  and  afterwards 
until  the  water  should  be  needed  for  the  lot 
and  buildings,  and  always  as  to  so  much  of 
the  water  as  should  not  be  so  needed— that  is 
to  say,  the  "sotplns  water"— tne  grant  was 
absolute. 

This  latter  deed  was  not  recorded  nntil  aft- 
er the  demandant  took  her  deed,  but  the  lan- 
guage we  have  quoted  from  her  deed  shows 
that  she  took  title  with  actual  notice  of  the 
prior  grant  of  the  water  right  to  Hayes.  The 
"surplus  water"  which  had  been  conveyed  to 
Hayes  was  expressly  mentioned,  and  except- 
ed from  the  covenant  against  incumbrances. 
The  d«nandant  therefore  took  her  deed  sub- 
ject to  the  right  created  by  the  deed  of  Bry- 


ant to  Hayes.  McLaughlin  ▼.  Shepherd,  82 
Me.  143,  62  Am.  Dec.  646;  Rich  v.  Roberts, 
48  Me,  548.  She  did  not  acquire  an  absolute 
right  to  the  water  from  the  well,  but  only 
"to  have  the  preference  of  the  water  of  said 
well  for  all  purposes  whatsoever  useful  for 
the  accommodation  of  said  lot,  or  of  aoy 
buildings  that  may  be  placed  thereon."  As- 
suming that  her  rights  remain  as  they  were 
when  she  took  her  deed,  it  must  be  held  that 
she  had  the  first  right  to  so  much  water  as 
was  useful  and  needed  for  the  lot  and  build- 
ings, but  to  only  so  much.  Only  in  case  she , 
lias  been  deprived  by  the  defendant  of  her ' 
right  of  preference,  or  of  any  water  that  was 
needed  for  the  lot  and  buildings,  can  it  be 
said  that  she  has  sustained  damages.  It  is 
not  shown  that  the  demandant  has  ever 
sought  to  exercise  any  preference  in  the  use 
of  water,  ifor  that  she  has  ever  needed  any 
of  the  water  for  the  use  of  the  lot  and  build- 
ings. In  fact  no  buildings  have  ever  been 
erected  or  placed  upon  the  lot  What  her 
rights  would  be  in  case  she  needed  the  water 
for  the  use  of  the  lot  and  buildings  thereon, 
we  do  not  decide. 

The  demandant  will  have  Judgment  for  the 
demanded  premises,  but  Is  not  entitled  to 
damages  for  rents  and  profits. 

Judgment  accordingly. 


m  N.  J.  li.  80) 
UNITED  R.  &  CANAL  00.  et  al.  ▼.  MAYOR, 

ETC.,  OF  JERSEY  CITY. 

(Supreme  Court  of  New  Jersey.     June  18, 

1904.) 

ooNTBOi,  OT  orrr  stbeets— poweb  or  i.eoisi.a- 

TUBK. 

1.  The  Legislature,  representing  the  statb,  has 
paramount  authority  over  its  public  ways,  In- 
cluding the  streets  in  cities  as  well  as  the  coun- 
ty roads,  and  the  Legislature  can  at  any  time 
resume  the  power  previoosly 'granted  to  munic- 
ipal subdivisions  of  the  state. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  the  United  Railroad  &  Canal  Company  and 
the  Pennsylvania  Railroad  Company,  to  re- 
view the  action  of  the  mayor  and  aldermen 
of  Jersey  City  directing  the  removal  of  the 
tracks  of  prosecutor.    Resolution  set  aside. 

Argued  February  term,  1904,  before  VAN 
8Y0KEL  and  FORT,  JJ. 

Vredenburgh,  Wall  &  Van  Winkle,  for 
prosecutors.    Robert  Carey,  for  defendant 

VAN  SYCKEL,  J.  The  writ  In  this  case 
brings  up  for  review  the  action  of  the  street 
and  water  board  of  Jersey  City  directing  the 
street  committee  to  remove  the  tracks  of  the 
prosecutors  in  Pearl  street,  passed  without 
notice  to  them.  An  act  of  the  Legislature 
passed  March  24,  18C9  (P.  L.  p.  560),  author- 
ized the  New  Jersey  Railroad  Company  to 
lay  the  tracks  in  question,  which  right  be- 
came subsequently  invested  In  the  Pennsyl- 
vania Railroad  Company.    The  Legislature, 
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representing  the  state,  has  paramount  aa- 
tborlty  oTer  its  public  ways,  Including  the 
Streets  In  cities  as  well  as  the  county  roads, 
and  the  Legislature  can  at  any  time  resume 
the  power  previously  granted  to  municipal 
subdivisions  of  the  state.  Skinkle  v.  Essex 
Public  Road  Board,  47  N.  J.  Law,  93,  affirm- 
ed Essex  Public  Boad  Oo.  t.  Skinkle,  140  C. 
S.  441,  11  Sup.  Ct  790,  35  L.  Ed.  446;  Mayor 
v.  Jersey  Caty  R.  B.  Co.,  20  N.  J.  Eq.  366. 

The  resolution  certified  by  the  prosecutors 
is  without  legal  authority,  and  should  be  set 
aside. 


(71  N.  J.  U  104) 

WILLETT  v.  MOBSB. 

(Supreme  Court  of  New  Jersey.     Jane  13, 
1904.) 

XVIDKNCB— OBJKCriOTfS— TIMS    or   MAKING. 

1.  It  Is  too  late  to  object  to  a  question  after 
the  answer  has  been  (^ven.  Objections  must 
be  timely,  and  must  be  made  to  the  question. 

2.  A  party  cannot  take  chances  as  to  the  an- 
swer, eind  accept  or  reject  it,  as  may  appear 
advisable,  after  it  is  in. 

(Syllabus  by  the  Court) 

Certiorari  to  the  Ck>mmon  Pleas,  Middle- 
sex County. 

Action  by  Theodore  Willett  against  Oeorge 
F.  Horse.  Judgment  for  plalntltt,  and  de- 
fendant brings  certiorari.    Afilrmed. 

Argued  February  term,  1904,  before  VAN 
SYOKBL  and  FORT,  JJ. 

Charles  T.  Cowenboven,  for  prosecutor. 
Freeman  Woodbrldge,  for  defendant 

FORT,  J.  Several  of  the  reasons  assigned 
In  this  case  relate  to  questions  of  fact,  upon 
which  the  proof  in  the  cause  was  conflicting, 
and  the  finding  by  the  trial  court  must  there- 
fore be  affirmed.  This  court  will  not  luquire 
Into  questions  of  fact  further  than  to  ascer- 
tain if  there  be  evidence  from  which  the  con- 
clusions of  the  court  below  can  be  reached. 
The  weight  of  the  proof  and  the  credibility 
of  the  witnesses  are  for  the  trial  court,  and 
Will  not  be  considered  upon  appeal.  The 
legal  questions  raised  in  the  record  relate  to 
the  rulings  of  the  court  upon  the  admission 
of  certain  evidence.  The  case  was  tried  be- 
fore the  court  without  a  jury,  and  the  order 
of  proof  appears  to  have  been  somewhat  dis- 
regarded; but  an  examination  of  the  record 
makes  it  appear  that  the  errors  complained 
of  were  either  harmless,  or  simply  irregular- 
ly admitted.  It  is  possible  that  the  objection 
to  the  testimony  of  Mr.  Willett  relating  to  a 
certain  conversation  with  Mr.  Dey,  who  was 
alleged  to  be  the  agent  of  the  defendant,  was 
inadmissible;  but  no  exception  was  taken  to 
the  testimony  at  the  time  It  was  given,  nor 
until  after  It  was  all  In,  when  the  defend- 
ant's counsel  said,  "I  object  and  take  an  ex- 
ception to  this  line  of  examination."  It  is 
too  late  to  make  an  objection  to  the  admls- 


f  L  See  Trial.  voL  46.  Cent  Dig.  t  186. 


elorx  of  testimony  after  It  has  all  been  given, 
and  is  in  the  record.  Objections  must  be 
timely,  and  must  be  made  to  the  questioa. 
An  objection  made  by  cotmsel  after  several 
questions  have  been  asked,  upon  a  certain 
subject,  and  after  the  evidence  Is  all  In  the 
record,  In  which  he  states,  "I  object  and 
take  an  exception  to  this  line  of  examina- 
tion," is  of  no  force,  and  will  not  be  consid- 
ered. 

There  Is  no  error  In  the  record,  and  the 
Judgment  iB  affirmed. 


SCHMIDT  v.  NOBTH  JBBSBT  ST.  BY.  OO. 

(Supreme  Ciourt  of  New  Jersey.     Juae  13, 
1904.) 

STBEEI  BAILWATB— PAS8ENOKBS— PKBSOHAI.  Ill- 
JURIES — GETTINO    ON    CAB. 

1.  Where  plaintiff,  wishing  to  board  defend- 
ant's street  car,  signaled  for  the  motorman  to 
stop,  and  the  car  slowed  down  almost  to  a  stand- 
still, and,  while  plaintiff  was  in  the  act  of 
stepping  on,  the  motorman  called  to  him  to 
take  the  next  car,  and  immediately  quickened 
the  speed  of  the  car,  throwing  plaintiff  off,  the 
jury  was  justiSed  in  finding  negligence  on  the 
part  of  defendant,  and  that  there  was  no  negli- 
gence on  the  part  of  the  plaintiff. 

Action  by  Christian  Schmidt  against  the 
North  Jersey  Street  Railway  Company. 
There  was  judgment  on  a  rule  by  defendant 
to  show  cause  why  a  new  trial  should  not  be 
granted.    Judgment  affirmed. 

Argued  February  term,  1904,  before  GUM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
SWAYZE,  JJ. 

Samuel  Ealiscb,  for  plaintUt.  Chauncy 
G.  Parker,  for  defendant 

PER  CURIAM.  The  plaintiff  desired  to 
take  a  car  of  the  defendant  company  at  the 
corner  of  South  Seventh  street  and  Spring- 
field avenue,  In  the  city  of  Newark.  This 
point  was  a  usual  stopping  place  for  the  de- 
fendant company's  cars.  The  plaintiff  raised 
his  hand  as  a  signal  for  the  motwrman  to 
stop,  and  the  car  slowed  down  aUnost  to  a 
standstill.  Just  as  the  plaintiff  attempted  to 
step  on,  and  while  In  the  act  of  doing  so,  the 
motorman  called  to  blm  to  take  the  next  car, 
and  Immediately  put  on  his  power.  In  the 
language  of  the  plaintiff,  "The  car  shot  off, 
and  so  did  I."  On  this  case,  we  think  the 
jury  was  justified  in  finding  negligence  on  the 
part  of  the  defendant  company's  servant  and 
also  that  there  was  no  negligence  on  the  part 
of  the  plaintiff.  Although  a  person  attempt- 
ing to  board  a  moving  car  takes  the  risk  of 
injury  resulting  from  its  ordinary  motion,  he 
does  not  assume  the  risk  of  injury  from  sud- 
den and  negligent  increase  of  tlie  motion  of 
the  car. 

The  judgment  should  be  affirmed. 

f  L  Bee  Carrten,  voL  >,  Cent.  Bis.  Si  lUU  U6t. 
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MAYOR,  BJTO.,  OF  JERSEY  OITT  ▼. 
ABERGROMBIB. 

(Supreme  Court  of  New  Jersey.     Jane  13, 
1904.) 

dTT    OBDINARCI^-eMOKE    N0ISANOB. 

1.  An  ordinanoe  of  Jersey  City,  which  pro- 
vides that  the  owner  of  any  premises  on  which 
an  engine  or  locomotive  is  used  shall  not,  un- 
der a  penalty  therein  prescribed,  permit  any 
cinders,  dnst,  eaa,  or  smoke  to  escape  or  be  dis- 
charged therefrom  to  the  detriment  or  annoy- 
ance of  any  person  not  being  therein  or  thereon 
engaged,  is  unreasonable  and  void,  at  least  in 
so  &r  as  it  affects  the  Pennsylvania  Railroad 
Company,  which  has  the  legal  right  to  use  ei- 
ther hani  or  soft  coal,  using  due  care,  and  do- 
ing no  unnecessary  damage. 

(SjrUabua  by  the  Court.) 

Certiorari  to  FIrat  Criminal  Court  of  Jer- 
sey City. 

Frank  P.  Abercrombie  wiu  convicted  o( 
Tlolatlng  a  city  ordinance,  and  brings  cer- 
tiorari.   ReTCrsed. 

Argued  February  term,  1004,  before  VAN 
SYCKEIi,  FORT,  and  GARRETSON,  JJ. 

George  L.  Record  and  Robert  Carey,  for 
plaintiff.  Yredenburgb,  Wall  &  Vanwinkie, 
for  defendant. 


VAN  BYCKBIi,  J.  The  certiorari  In  tUi 
caae  brings  np  a  judgment  of  the  First  Crim- 
inal Court  of  Jersey  City  against  Abercrombie 
for  violating  the  following  ordinance  while 
superintendent  of  the  Pennsylvania  Railroad 
Company: 

"An  ordinance  to  abate  all  nuisances  arising 
or  restilting  from  the  burning  of  soft  coal 
or  other  substances  and  prohibiting  the 
escape  or  discharge  of  smoke,  dust,  gas 
and  cinders. 

"Sec  219.  The  owners,  lessees,  tenants, 
occupants  and  managers  of  every  shop,  man- 
ufactory and  premises  where  any  burning 
is  done  or  wherein  or  upon  any  engine  or 
locomotive  is  used  shall  not  cause,  suffer  or 
allow  any  cinders,  dust,  gas,  or  smoke  to 
escape  or  be  disdiarged  from  such  building 
or  premises  to  the  detriment  or  annoyance 
of  any  person  not  being  therein  or  thereon 
engaged. 

"Nor  shall  any  owner,  lessee,  occupant, 
manager  or  any  eqgineer,  fireman  or  any  oth- 
er person  cause,  suffer,  or  allow  any  smoke 
to  escape  or  be  discharged  from  any  such 
building  or  premises  or  any  engine  or  loco- 
motive used  therein  or  thereon,  as  the  re- 
sult of  the  use  of  what  is  known  as  soft  coal 
or  any  other  substance." 

The  Pennsylvania  Railroad  has  the  legal 
right  to  ran  Its  engines  with  the  use  of  ei- 
ther hard  or  soft  coal,  so  long  as  reasonable 
care  is  used,  and  no  unnecessary  damage  is 
done.  A  strict  enforcement  of  the  ordinance 
would  deprive  the  company  of  the  right  to 
run  trains  through  Jersey  City.  The  ordi- 
nance la  unreasonable,  and  therefore  void. 


Jenkins  v.  Penna.  R.  R.,  67  N.  J.  Law,  351, 
61  Aa  704,  57  L.  R.  A.  309. 
The  Judgment  should  be  reversed. 


COTTER  V.  COTTER. 

(Court  of  Chancery  of  New  Jersey,     May  81, 

1904.) 

DIVOBCE  —  COBBOBOBATINO     EVIDENCE— NE0B8- 
SrTT— EXCUSE. 

1.  A  decree  of  divorce  cannot  be  granted  on 
the  uncorroborated  evidence  of  the  petitioner. 

2.  The  court  is  not  justified  in  relaxing  the 
rule  that  a  divorce  cannot  be  granted  on  the 
uncorroborated  evidence  of  the  petitioner  on 
a  showing  that  one  corroborating  witness  lives 
in  California  and  that  another  corroborating 
witness  c^not  be  induced  to  come  to  the  state 
except  at  an  expense  which  the  petitioner  is 
unable  to  meet. 

Action  for  divorce  by  Minnie  Cotter  against 
James  J.  Cotter.  On  motion  to  confirm  the 
master's  report  la  favor  of  a  decree  <rf  di- 
vorce.   Denied. 

George  R.  Beach,  for  petitioner. 

MAOIB,  Gh.  Having  doubts  wbetber  the 
proofs  justify  the  master's  report  in  favor  of 
a  decree  of  divorce,  I  requested  the  solicitor 
of  petitioner  to  present  his  views,  and  be  has 
been  heard  by  me.  The  proofs  have  been 
again  considered,  and  my  conclusion  is  that 
the  report  should  not  be  confirmed.  The  di- 
vorce is  sought  on  the  ground  of  a  desertion, 
which  occurred  in  the  state  of  New  York 
when  both  parties  were  residents  there. 

1.  The  proofs  seem  msufflcient  to  show  that 
the  petitioner  has  acquired  and  iuaintalned  a 
residence  in  New  Jersey  anlmo  manendi  suf- 
ficient to  give  Jurisdiction  under  our  statute. 

2.  Petitioner's  evidence  seems  to  establish 
a  willful  and  continuous  desertion. 

No  mle  is  more  Inexorable  than  that  wtaldi 
forbids  the  court  to  make  a  decree  of  divorce 
on  the  uncorroborated  evidence  of  the  party 
seeking  It.  There  is  some  corroboration  to 
the  effect  tbat  the  defendant  left  the  small 
town  In  which  he  was  living,  leaving  the 
petltlOBer  there,  and  that  he  lias  not  returned 
to  her.  But  I  cannot  discover  any  corrobio- 
ratlve  evidence  that  bis  leaving  .petitioner 
was  with  the  intent  to  desert  her.  Petttioq- 
er's  evidence  showed  that  there  were  persoM 
who  could  testify  to  facts,  and  statements  of 
defendant,,  that  might  disclose  such  an  intent. 
They  were  not  called  as  witnesses.  Evidence 
since  filed  indicates  that  the  omission  to  pro- 
dode  pertinent  evidence  of  tills  sort  occur- 
red because  one  of  the  witnesses  now  Uvea 
in  Oalifomla,  and  the  other  witness  could 
"not  be  Induced  to  come  to  New  Jersey  Except 
at  an  expense  which  petitioner  was  unable  to 
meet.  This  misfortune  of  the  petitioner  can- 
not, however,  justify  the  relaxation  of  the 
rule,  or  the  granting  of  a  decree  wlthoot  cor- 
roborative proof  of  the  material  chai^  of 
wlllfnl  desertion. 


f  1.  See  Divorce,  vol.  17,  Cent.  Dig.  I  406. 
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JUSTICE  ▼.  TOWNSHIP  COMMITTEE  OP 
LOGAN  TP..  GLOUCESTER  COUNTY. 

(Supreme  Conrt  of  New  Jersey.     Jane  13, 
1904.) 

KANDAMU»— ILLKQiX    ACT. 

1.  Mandamas  will  not  lie  to  compel  the  doing 
of  an  act  which  would  be  a  violation  of  the 
law. 

(SyllabuB  by  the  Conrt) 

Application  of  Wilbert  F.  Justice  for  writ 
of  mandamus  to  the  township  committee  of 
Logan  township,  Gloucester  county.  Rule  to 
show  cause  denied. 

Argued  February  term,  1904,  before  VAN 
SrCKBL  and  FORT,  JJ. 

John  F.  Hamed,  for  the  application.  Sam- 
uel H.  Richards,  opposed. 

FORT,  J.  It  Is  the  duty  of  the  several 
townships  of  this  state  to  repair  the  high- 
ways within  their  respective  limits,  and  for 
failure  to  so  do  indictment  will  He.  State  v. 
Hageman,  13  N.  J.  Law,  314.  The  repair  of 
tilghways  is  a  duty  enjoined  by  statute.  Gen. 
St  pp.  2813,  2814,  a  87-S9.  For  many  years 
the  duty  of  caring  for  the  highways  in  town- 
ships in  this  state  was  cast  upon  the  over- 
seers of  tlie  roads,  but  now  by  statute  that 
duty  Is  devolved  m>on  the  township  commit- 
tee. P.  L.  1891,  p,  137;  Gen.  St  p.  2835,  $§ 
144, 146.  But  In  doing  the  work  of  repairing 
the  highways  the  township  committee  may 
only  do  such  work  as  can  be  done  with  the 
funds  raised  or  authorized  to  be  raised  for 
that  purpose.  Gen.  St  p.  2835,  f§  14&-148. 
The  application  before  us  is  for  a  mandamus 
,to  compel  the  township  committee  of  Logan 
township,  In  the  county  of  Gloucester,  to  put 
a  certain  public  road  and  causeway  in  repair. 
The  proof  establishes  that  the  township  has 
no  fimds  In  hand,  raised  or  authorized  to  be 
raised  by  taxation,  to  do  the  work.  It  is  not 
daimed  that  there  is  power  to  borrow  money 
for  this  purpose.  The  cost  of  doing  what  the 
petitioner  seeks  to  have  done  is  estimated  in 
the  proof  at  $11,000  or  thereabouts.  The  bal- 
ance of  the  funds  appropriated  for  that  pur- 
pose, in  the  hands  of  the  committee,  is  admit- 
tedly 15.14,  being  the  amount  left  of  an  ap- 
propriation of  $1,071.05  voted  for  the  care  of 
roads  at  the  last  annual  township  meeting. 
We  are  therefore  asked  to  mandamus  the 
township  committee'  to  do  an  act  which  would 
cause  them  to  exceed  their  appropriation, 
which  is  made  a  criminal  offense  by  the  aot 
respecting  crimes.  P.  L.  1898,  p.  803,  S  31. 
In  addition  to  that  any  contract  wliich  they 
might  make  under  the  authority  to  make  con- 
tracts for  the  care  of  roads,  being  in  excess 
of  moneys  appropriated  for  that  purpose, 
would  also  be  void.  Atlantic  City  Water 
Company  v.  Read,  50  N.  J.  Law,  665,  15  Atl. 
10.    A  mandamus  will  not  lie  to  compel  a 

f  1.  See  Mandamus,  vol.  33,  Cent.   Dig.   (  42. 


violation  of  the  law.    Spelling  on  Extraw- 
dliiary  Remedies,  vol.  2,  §  1378. 

The  mandamus  in  this  case  is  denied,  and 
the  rule  to  show  cause  discharged. 

(71  N.  J.  u  0) 

FERGUSON  V.  DELAWARE  ft  ATLANTIO 

TELEGRAPH  ft  TELEPHONE  CO. 

(Supreme  Court  of  New  Jersey.     June  13, 

1904.) 

WBONOFUI.    DKATH— DA1CA0E8. 

1.  A  declaration  in  a  suit  by  a  father  for  in- 
juries resulting  in  the  death  of  his  son,  i^ich 
fails  to  show  any  loss  of  services  during  the 
son's  lifetime,  and  claims  only  for  burial  ex- 
penses and  loss  of  services  after  the  son's  death, 
fails  to  show  a  cause  of  action. 

(Syllabus  by  the  Court.) 

Action  by  Charles  T.  Ferguson  against  the 
Delaware  &  Atlantic  Telegraph  &  Telephone 
Company.  Demurrer  to  declaration  sustain- 
ed. 

Argned  February  term,  1904,  before  GUM- 
MERE,  0.  J.,  and  DIXON,  GARRISON,  and 
SWATZE,  JJ. 

Edward  A.  Day,  t<x  defendant 

SWAYZB,  J.  This  action  is  brought  by  a 
father  to  recover  damages  for  the  death  of 
his  son.  It  is  not  an  action  brought  under 
the  death  act  by  an  administrator.  The 
declaration  avers  that  the  plaintiff's  son,  an 
infant  of  the  age  of  nine  years,  came  in  con- 
tact with  a  wire  of  the  defendant  company, 
and  was  so  Injured  that  he  died  "on  the  day 
and  year  aforesaid,"  and  that,  as  the  father 
of  the  deceased,  he  was  obliged  to  pay  the 
burial  expenses,  and  has  been  deprived  of 
the  services  of  the  deceased  "from  the  date 
aforesaid  for  all  times  hereafter."  The  only 
damages  claimed  by  the  declaration  as  the 
result  of  the  injury  are  the  burial  expenses 
and  the  loss  of  services  from  the  day  of  the 
decedent's  death.  We  have  recently  held  in 
a  similar  case  that  there  can  be  no  recovery 
for  burial  expenses.  Callaghan  v.  Lake  Ho- 
patcong  Ice  Company,  54  Atl.  223.  In  the 
same  case  we  held  that  the  damages  recover- 
ed by  the  father  must  be  confined  to  the 
period  of  the  son's  life.  In  the  present  case 
the  declaration  avers  the  death  of*  the  son 
on  the  very  day  of  the  Injury.  The  son  was 
only  nine  years  old,  and,  although  it  had 
been  held  that  even  such  slight  acts  of  serv- 
ice as  can  be  performed  by  a  child  of  such 
tender  years  may  be  the  basis  of  an  action 
(Magee  v.  Holland,  26  N.  J.  Law,  86,  72  Am. 
Dec.  341),  the  difHculty  In  the  present  case 
is  that  the  declaration  fails  to  show  any  loss 
of  the  child's  services  prior  to  bis  death. 
.The  claim  is  for  loss  of  services  from'  the 
date  of  death.  The  Callaghan  Case,  cited 
above,  holds  that  damages  are  not  recover- 
able by  the  father  for  the  loss  of  services 
caused  by  the  death  of  his  son.  For  such 
damages  the  action  must  be  brought  under 
the  statute  in  the  name  of  the  personal  repre- 
sentative. 

There  must  be  judgment  for  the  defendant 
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(CT  N.  J.  B.  «r) 

VOLNBY  T.  NIXON. 

tConrt  of  Chancery  of  Now  Jersey.    May  31, 
1904.) 

PABTNEBSHIP  —  PRAUD  —  BTIDENCE  —  BUITI- 
CIENCT. 

1.  Where  plaintiff,  who  owned  90  i)er  cent,  of 
the  stock  of  a  corporation  organized  for  the 
manafacture  of  powder,  and  the  assets  of  which 
consisted  of  a  few  buildings  and  patents  is- 
saed  to  plaintiff  for  the  manufacture  of  powder, 
contracted  with  another,  whereby  he  was  to 
famish  .capital  for  manufacturing  powder  by 
the  company,  and  he  did  so,  taking  in  his  own 
name  leasehold  interests  of  land,  and  purchas- 
ing machinery  in  his  own  name,  and  thereafter 
they  sold  the  assets  of  the  corporation  to  a 
new  one,  plaintiff  transferring  the  patents,  and 
defendant  the  leasehold,  machinery,  etc,  there 
was  nothing  to  show  a  partnership  between  the 
parties. 

2.  In  an  action  for  an  accounting,  held,  that 
the  evidence  was  insufficient  to  show  that  de- 
fendant had,  by  means  of  false  representations, 
deceived  plaintiff  as  to  the  consideration  which 
plaintiff  was  to  receive  for  a  transfer  of  certain 
patents. 

Suit  by  Carl  W.  Volney  against  Lewis  Nixi 
on.    Bill  dismissed. 

Frank  P.  McDermott  and  Llndley  M.  Oar- 
risen,  for  complainant.  Foster  M.  Voorhees, 
for  defendant. 

BER6£N,  V.  0.  In  the  year  1896  the  com- 
plainant organized  a  corporation  under  the 
laws  of  the  state  of  New  Jersey  known  as  the 
Volney  Smokeless  Powder  Company,  with  an 
authorized  capital  of  $100,000,  of  which  he 
claimed  to  own  90  per  cent.  The  property 
of  this  company  consisted  of  seven  small 
buildings  at  Keyport,  In  this  state,  costing 
about  $1,600,  built  on  leasehold  property,  and 
certain  letters  patent  covering  an  invention 
of  the  complainant  for  the  manufacture  of 
smokeless  powder;  he  claiming  to  be  an  ex- 
pert In  the  production  of  explosives.  The 
evidence  shows  that  be  had  considerable  tech- 
nical knowledge  of  the  subject,  but  appar- 
ently lacked  the  power  of  successful  produc- 
tion, as  it  does  not  appear  in  the  case  that  he 
ever  produced  a  pound  of  powder  for  the  mar- 
ket, although  the  patent  under  which  he  was 
experimenting  or  operating  had  been  Issued 
to  him  In  1887.  Whether  the  patented  for- 
mula owned  by  the  company  had  any  merit. 
It  is  not  necessary  to  consider  here,  because, 
previous  to  the  happening  of  the  events  out 
of  wliich  this  controversy  grew,  the  complain- 
ant had  abandoned  all  efforts  to  bring  it  to 
the  notice  of  purchasers  of  explosives,  and 
was  then  engaged  in  a  mining  enterprise  In 
Canada.  Early  In  the  year  of  1897  a  New 
Tork  broker  by  the  name  of  Wood  (one  of 
the  Incorporators  of  the  Volney  Company) 
brought  the  company  and  its  prospects  to  the 
attention  of  the  defendant,  and  succeeded  In 
interesting  him  to  the  extent  of  agreeing  to 
meet  the  complainant,  who  was  summoned 
by  Mr.  Wood  to  come  to  New  York  City  for 
that  purpose.  The  complainant  and  defend- 
ant met  in  New  York  City,  where  the  matter 


was  laid  before  fbe  defendant  so  successfully 
that  he  agreed  to  advance  the  means  requir- 
ed to  develop  the  value  of  the  complainant's 
patent;  the  conclusions  reached  being  em- 
bodied In  a  written  agreement  prepared  by 
the  complainant,  and  duly  executed  by  both 
parties.  This  agreement  bears  date  May  7, 
1897,  and,  after  reciting  that  the  complainant 
was  the  owner  of  60  per  cent,  of  the  capital 
stock  of  the  Volney  Company,  stipulated  that 
if  the  defendant  could  secure,  a  contract  for 
200,000  pounds  of  smokeless  powder,  condi- 
tioned upon  a  successful  trial  of  a  sample  lot 
made  under  the  Volney  patents,  then  the  de- 
fendant should  furnish  $5,000  for  the  purpose 
of  manufacturing  such  sample  lot,  and,  in 
consideration  of  the  Investment  of  such  sum, 
the  complainant  should  transfer  to  the  de- 
fendant, at  par,  stock  of  the  Volney  Company 
to  the  amount  of  $12,500.  In  order  to  supply 
the  money  necessary  to  erect  a  plant  for  the 
manufacture  of  powder,  it  was  also  agreed 
that  $45^000  of  the  stock  of  the  company 
would  be  sold  to  the  defendant  at  par,  and 
that  the  complainant  would  assign  to  a  new 
company,  to  be  organized  with  a  capital  of 
$1,000,000,  all  his  titles  and  interests  ia  the 
patents  to  be  obtained  in  1897,  applications 
therefor  having  been  filed;  the  stock  of  the 
Volney  Company  to  be  taken  by  the  new 
company,  on  i>ayment  of  ten  shares  of  new 
stock  for  one  of  the  Volney  Company.  With- 
out waiting  to  secure  the  contract  mentioned 
In  the  agreement  between  them,  the  defend- 
ant In  September,  1897,  began  advancing 
money,  and  after  he  had  paid  out  all,  or  near- 
ly all,  of  the  $5,000,  and  on  the  18th  day  of 
April,  1898,  the  Stock  of  the  Volney  Com- 
pany was  Issued  to  him  to  the  extent  of  $12,- 
500.  The  defendant  continued  to  advance 
money,  some  of  which,  amounting  to  about 
$18,000,  passed  through  the  hands  of  the  com- 
plainant, and  the  residue  of  a  total  of  $25^- 
000  was  paid  out  directly  by  the  defendant 
for  machinery,  materials,  and  wages.  About 
Hay  10,  1898,  the  defendant,  through  his  per- 
sonal influence,  obtained  from  the  United 
States  government  an  order  for  100,000 
pounds  of  powder,  to  be  manufactured  ac- 
cording to  a  formula  furnished  by  the  United 
States  Ordnance  Department,  which  was  not 
the  formula  described  in  the  Volney  patents. 
No  powder  was  furnished  under  this  order, 
the  plant  of  the  Volney  Company  not  being 
sufficient  to  produce  it  In  the  time  required, 
and  the  order  was  subsequently  canceled. 

During  the  latter  part  of  the  year  1897' 
the  complainant  had  issued  to  him  two  let- 
ters patent  for  inventions  for  the  manufac- 
ture of  smokeless  powder,  which  were  never 
assigned  to  the  Volney  Company.  On  the 
other  hand,  all  the  machinery  purchased  was 
bought  with  the  money.  In  the  name,  and  re- 
mained the  property  of  the  defendant  , 

A  lease  of  44  acres  of  land  at  South  Am- 
boy,  with  an  option  to  purchase,  was  taken 
In  the  name  of  the  defendant.  On  it  one  or 
two  small  buildings  adapted  to  the  manufac- 
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ture  of  powder  were  erected.  The  leasehold 
of  the  property  at  Keyport  was  probably  In 
the  name  of  the  complainant,  the  evideuce 
being  somewhat  conflicting  on  this  point;  but 
it  does  appear  that  at  one  time  the  defend- 
ant paid  $500  for  arrears  of  rent  dne  on  this 
lease.  Whatever  may  have  been  the  reason, 
it  does  appear  that  In  February  the  com- 
plahiant,  having  charge  of  the  mechanical 
part  of  the  company's  affairs,  had  not  pro- 
duced any  marketable  powder;  that  the  de- 
fendant had  paid  out  about  $25,000,  to  repre- 
sent which  he  had  the  stock  of  the  Volney 
Company,  of  no  substantial  value,  and  the 
title  to  certain  powder-making  machinery  and 
material  at  Keyport,  a  lease  of  a  tract  of 
land,  with  an  option  to  purchase,  located  at 
South  Amboy,  and  some  machinery  In  tran- 
sit, and  that  the  company  had  ceased  any 
serious  attempts  to  carry  on  business,  when 
the  defendant  met,  at  Atlantic  Olty,  a  promot- 
er by  the  name  of  Glbbs,  who  was  then  about 
to  organize  a  powder  manufacturing  com- 
pany, and  the  defendant  proposed  to  sell  him 
the  business  he  had  been  trying  to  build  up, 
and  also  the  patents  of  the  complainant  Ne- 
gotiations ensued,  the  result  of  which  were 
the  transfer  by  the  complainant  of  his  pat- 
ents, and  by  the  defendant  of  his  machinery, 
material,  and  leasehold  interests,  to  the  Gibba 
Company,  Incorporated  under  the  name  of  the 
International  Smokeless  Powder  &  Dynamite 
Company.  It  Is  over  this  transfer  that  the 
present  controversy  has  arisen.  The  com- 
plainant alleges  that  the  original  contract 
was  abandoned;  that  In  all  the  business,  be- 
tween the  signing  of  the  original  contract  and 
the  date  of  the  transfer,  the  complainant  and 
defendant  were  partners;  that  he  was  gross- 
ly deceived  by  the  defendant  as  to  the  con- 
sideration received  for  the  transfer  of  the 
partnership  property;  and  that  the  defendant 
should  account  to  the  complainant  for  all  the 
stock  received  by  him  from  the  International 
Company. 

The  complainant  does  not  testify  to  any 
agreement  of  partnership,  but  Insists  that  It 
should  be  Inferred  from  the  conduct  of  the 
defendant,  and. gathered  from  the  correspond- 
ence between  them,  and  particularly  from 
statements  found  In  numerous  letters  written 
by  the  defendant,  such  as  "we  shall  both 
make  money,"  and  others  of  like  character; 
but  all  such  expressions  are  properly  descrip- 
tive of  their  Joint  Interest  In  the  Volney  Com- 
pany, as  defined  by  the  original  contract, 
and,  while  there  Is  a  looseness  of  expression 
In  these  letters,  and  a  lack  of  strict  business 
methods  in  the  conduct  of  the  parties,  I  am 
entirely  satisfied  that  there  was  no  express 
or  Implied  Contract  of  partnership  between 
these  parties;  that  all  that  was  done  by  ei- 
ther had  In  view  only  the  success  of  the  Vol- 
ney Company,  and  that  the  business.  If  it 
prospered,  was  to  benefit  the  parties  In  pro- 
portion to  their  holdings  In  the  Volney  Com- 
pany, as  provided  Jor  in  their,  contract,  and 
that  the  only  claim  the  complainant  could 


establish  to  the  profits  of  the  enterprise  would 
be  through  the  stock  he  held  In  that  com- 
pany. This  Is  in  accord  with  their  written 
contract,  and  no  other  business  agreement 
having  relation  to  thia  enterprise  has  been 
proven.  Every  sentence  written  by  the  de- 
fendant as  to  their  Joint  Interests  may  be 
consistently  referred  to  their  respective  rights 
In  the  Volney  Company.  The  fact  that.  In 
the  end,  both  parties  treated  the  property 
and  patents  as  Individual  holdings,  and  sold 
and  transferred  them  by  separate  acts,  and 
not  as  Joint  assets,  so  far  from  tending  to  es- 
tablish a  contract  of  partnership,  goes  to 
prove  an  amicable  distribution  between  them 
of  what  would  have  been  the  property  of  the 
Volney  Company,  or  of  Its  proposed  succes- 
sor. They  were  the  owners  of  the  stock  of 
the  Volney  Company,  and  each  disposed  of 
what  be  had  agreed  to  contribute— the  com- 
plainant, bis  patents;  the  defendant,  what 
remained  of  the  property  his  money  had  paid 
for.  There  was  no  partnership,  and  the  trust 
relation  arising  between  partners  did  not  ex- 
ist. These  parties  were  stockholders  lu  a 
corporation  whose  Interests  they  were  Jointly 
endeavoring  to  advance,  hoping  for  a  profit- 
able retiurn  through  Its  success.  It  is  no- 
where shown  that  there  was  any  agreement 
to  share  the  profits  or  losses,  excepting 
through  the  Instrumentality  of  the  Volney 
Company,  or  of  a  company  into  which  it 
might  be  merged. 

In  support  of  his  claim,  the  complainant 
testified  that  the  defendant  at.  different  times 
previous  to  April  5,  18{>9,  told  him  that  he 
was  trying  to  Interest  other  parties  In  the 
formation  of  a  new  company  (the  company 
mentioned  in  the  first  agreement)  with  a 
capital  of  $1,000,000;  that  he  was  not  hav- 
ing much  success,  and  feared  that  they 
would  get  tint  little  out  of  it;  that  he  would 
have  to  give  away  most  of  his  stock  to  ac- 
complish his  purpose,  and  that  he  (the  com- 
plainant) offered  to  give  the  defendant  one- 
half  of  the  proceeds,  or,  as  he  says,  he  "con- 
ceded to  the  defendant  one-hair';  that  the 
negotiations  culminated  at  an  interview  held 
at  defendant's  ofSce  April  6,  1899,  when  the 
defendant  stated  to  the  complainant  that  the 
Marsden  Company  had  gone  Into  the  forma- 
tion of  the  International  Smokeless  Powder 
&  Dynamite  Company,  and  that  if  they  went 
Into  that  company  they  would  only  get 
$350,000  of  the  stock  of  that  company,  and 
no  cash;  that  he  objected  to  this,  because 
he  had  Incurred  obligations  and  expended 
money  to  the  extent  of  $2,000,  and,  as  the 
concern  would  get,  as  he  said,  "all  I  had," 
they  ought  to  clear  up  the  accounts;  that  the 
defendant  told  him  he  would  pay  the  $2,000 
out  of  his  own  pocket,  and,  as  to  the  stock, 
$50,000  of  it  was  to  go  to  Mr.  Meigs,  who 
had  aided  in  the  sale,  and  the  $300,000 
remaining  was  to  be  equally  divided  between 
them.  He  also  testified  that  he  was  led  to 
believe  the  capital  of  the  International  Com- 
pany was  to  be  $l,O00i00O,  and  not  $10,- 


Digitized  by 


Google 


V.3.) 


VOLNBY  v.  NIXON. 


7T 


000,000,  as  he  afterwards  discovered;  that 
the  defendant  also  said  that  Mr.  Olbbs,  rep- 
resenting the  new  company,  would  not  ne- 
gotiate any  farther  with  him  unless  he  (the 
defendant)  was  enabled  to  act  by  transfers 
from  the  complainant  of  his  patents  and 
property;  that,  relying  upon  these  state- 
ments, he  drew  the  assignments  of  his 
patents  to  the  company  the  next  day,  and 
sent  them  to  the  defendant;  that  he  first 
objected  to  assign  his  future  Inventions  In 
connection  with  powder  making,  but,  upon 
the  representation  of  the  defendant  that  he 
Was  to  be  general  manager  of  the  new  com- 
I>any,  with  the  means  of  obtaining  Informa- 
tion regarding  the  business,  the  company 
claimed  to  be  entitled  to  any  Improvements 
he  might  discover  or  invent,  and  would  not 
proceed  without  it;  that  he  finally  agreed 
to  assign  not  only  present,  but  all  future, 
patents  and  Inventions  of  his  relating  to 
powder  making,  and  did  make  such  assign- 
ments, by  two  deeds  for  that  purpose— the 
first,  under  date  of  April  8th,  of  the  patents 
allowed  in  1805  and  1807;  the  second,  under 
date  of  April  10,  1899,  which  covered  future 
Inventions.  The  assignments  were  followed 
by  a  general  assignment  of  the  same  patents 
and  future  inventions  by  a  formal  deed  un- 
der date  of  December  18,  1800;  the  latter 
being  the  only  one  recorded  In  the  Patent 
Ofllce. 

Briefly  stated,  the  charge  which  the 
complainant  makes  Is  that  the  defendant, 
by  fraudulently  misrepresenting  to  the  com- 
pUlnant  the  true  consideration  to  be  receiv- 
ed. Induced  him  to  part  with  whatever  he 
transferred  to  the  new  company,  and  that, 
as  the  defendant  was  acting  as  his  partner 
ttr  agent  In  the  premises,  he  was  bpund  not 
only  to  disclose  the  full  consideration,  but 
divide  equally  whatever  be  obtained  from 
the  company  (or  all  property '  and  rights 
passing  from  either  to  the  new  company. 

Ijhe  misrepresentations.  If  any,  which  in'- 
duced  the  complainant  to  consent,  and  upon 
which  he  relies  for  relief,  were  repeated  In 
full  on  the  5th  day  of  AprU,  1889;  and  it 
therefore  becomes  Important  to  determine 
what  statements  were  made  on  that  day, 
and  whether  they  were  untrue,  for  fraud 
moat  be  proven  to  the  reasonable  satisfac- 
tion of  the  court  in  order  to  justify  the 
decree  the  complainant  seeks. 

The  defendant  denies  that  he  perpetrated 
any  fraud,  and  testifies  that  early  In  his 
negotiations  with  Olbbs  he  did  offer  to  ac- 
cept 9350,000  in  stock  of  the  new  company, 
and  withdraw  from  all  connection  with  the 
proposed  corporation,  and  that  perhaps  be 
told  the  complainant  of  the  proposition,  but 
afterwards  Informed  him  that  it  never  was 
accepted:  that,  -  as  a  matter  of  fact,  the 
promoters  of  the  new  company,  wishing  the 
benefit  of  his  name  and  Influence,  desired 
him  to  take  an  active  Interest  In  the  com- 
pany, and  serve  as  its  president  promlsln;; 
him,  if  he  would  do  so,  to  take  care  .of  blm. 


without  stating  to  what  extent,  and  that 
the  company  was  only  willing  to  give  the 
complainant  $100,000  of  stock  for  his 
patents;  that  on  the  6th  day  of  April,  1899, 
he  offered  the  complainant,  on  behalf  of 
the  new  company,  $100,000  of  its  Stock  for 
his  patents;  that  the  complainant  was  not 
satisfied  with  the  oCter,  claiming  that  he 
needed  $2,000  in  cash  to  clear  up  certain 
obligatlous  he  had  incurred,  and,  further, 
that  he  had  learned  that  the  capital  of  the 
company  was  to  be  $10,000,000,  Instead  of 
$1.(X)0.000,  thereby  reducing  the  value  of 
1h«  offer;  that  thereupon  defendant  agreed 
U  give  complainant  $50,000  of  whatever 
stock  he  might  receive,  and  make  an  effort 
to  Induce  the  company  to  pay  blm  $2,000  in 
money;  that,  as  to  the  amount  of  capita] 
of  the  proposed  company,  it  had  been  fixed 
at  $10,000,000  by  its  organizers,  and  he 
could  not  control  or  change  it;  that  the  offer 
was  finally  accepted  by  the  complainant, 
without  any  reference  to  what  the  defendant 
was  to  get;  and  that  he  shortly  after  as- 
signed the  patents  directly  to  the  xiompany; 
that  the  stock  and  cash  agn:«ed  to  lie  given 
him  was  duly  Issued  and  paid,  $100,000  of 
the  stock  going  directly  from  the  company 
to  the  complainant,  and  $50,000  from  the 
defendant  The  defendant  further  testified 
that  he  promised  to  use  his  influence  to 
have  the  complainant  employed  as  the  gen- 
eral manager  of  the  new  company;  that  he 
WHS  successful  In  such  effort,  and  the  com- 
plainant was  employed  as  general  manager, 
at  a  salary  of  $300  per  month,  foir  the 
first  year, .  and  $600  per  month  thereafter; 
that,  after  the  agreement  had  been  brrlved 
at  th6  complainant  insisted  that  It  should 
be  In  writing,  whereupon  the  defendant 
called  a  stenographer,  and.  In  the  presence 
of  the  complainant,  dictated  a  letter  con- 
taining the  terms  of  the  agreement^  that 
this  letter  was  typewritten  and  mailed  to  tb6 
complainant  oil  the  same  day.  This  lettet, 
after  reciting  that  it  was  written  for  the 
purpose  of  confirming  what  had  been  *ald  at 
the  Interviews,  continues  as  folIo-HJs:  tVhat 
in  the  oi^anlzatlen  of  the  new  Powder  Oom- 
pany  the  consideration  to  yon  for  the  aecftip*- 
ment  of  all  patents  which  you  ooatrol  wlU 
be  one  hundred  thousand  dollars!  ($100,000) 
par  value  of  the  shares  of  the  Internatloiiftl 
Smokeless  Powder  Company.  In  nAdltiOn  to 
this,  it  Is  understood  between  ontselves,'  tiuit 
I  shall  turn  over  to  you  fifty  thousand  dol- 
lars ($50,000)  par  value  of  the  stock  obtain- 
ed by  me  from  this  company,  and  two  thou- 
sand dollars  ($2,000)  in  cash.  Assignments 
will  be  assigned,  transferred  and  set  over 
concurrently  with  the  trahsfer  <rf  the  stock." 
The  foregoing  letter,  which  complainant  ad- 
mits receiving,  conflims  in  every  particular 
th6  statement  of  the  defendant  as  to  what 
transpired  on  the  day  when  the  complainant 
says  representations  were  made  which  were 
fraudulent  and  untrue,  and  which  he  alleges 
were  totally  different  from  the  contents  of 
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tbe  letter.  Tbe  defendant  Is  corroborated  In 
blB  statements  of  wliat  occurred,  and  partic* 
ularly  so  as  to  tbe  dictating  of  tbe  letter  in 
tbe  presence  of  the  complainant,  by  two  wit- 
nesses who  were  present  dm-ing  tbe  conver- 
sation, and  wblle  tbe  letter  was  being  dic- 
tated, and  tbeir  testimony  shows  that  tbe 
letter  correctly  states  what  occurred  at  the 
interview.  With  reference  to  the  charge  that 
he  was  deceived  as  to  the  capitalization  of 
the  new  company,  he  admits  that  when  he 
received  bis  stock,  in  April,  1899,  he  knew 
the  amount  of  the  capital  stock  of  the  com- 
pany. With  that  knowledge  he  accepted  the 
stock,  and  afterwards,  in  December,  1899, 
executed  a  formal  transfer  of  bis  patents 
and  future  inventions  to  the  new  company, 
without  protest,  and  served  as  its  general 
manager  for  nearly  two  years  thereafter. 
The  complainant,  on  reading  tbe  statements 
contained  in  the  letter,  knew  precisely  what 
he  was  to  get  It  was  not  a  consideration 
for  any  Joint  property,  but  for  bis  patents, 
and  is  so  absolutely  at  variance  with  bis 
statement  of  what  took  place,  that  he  would 
certainly  have  refused  to  act  upon  it  or  ac- 
cept its  benefits  if  it  failed  to  truly  express 
tbe  agreement  On  tbe  contrary,  be  assigns 
his  patents,  accepts  not  only  $100,000  worth 
of  stock  and  $2,000  in  cash,  but  also  tbe  con- 
tribution of  the  defendant,  precisely  accord- 
ing to  the  terms  of  tbe  letter.  He  enters 
into  the  service  of  the  company,  serves  it  in 
a  lucrative  position  for  nearly  two  years, 
and  only  after  he  has  lost  that  position  does 
he  make  this  claim.  - 

Tbe  claim  for  relief  in  this  cause  rests 
upon  questions  of  fact  and  the  complainant 
has  not  maintained  his  side  of  the  issue 
with  that  fair  preponderance  of  evidence  re- 
quired to  Justify  a  finding  in  bis  behalf. 

It  was  shown  that  tbe  defendant  received 
trota  the  company  bis  cash  investment,  and 
also  a  large  block  of  stock;  but  he  was  a 
person  well  known  In  the  financial  world, 
and  his  connection  with  the  company  to  be 
formed  might  in  tbe  Judgment  of  its  pro- 
moters, be  of  sufficient  advantage  to  offer 
him  liberal  Inducements  to  remain  witti  them 
and  to  act  as  its  president;  and  tbe  Issue  of 
a  large  quantity  of  stock  to  him  for  redistri- 
bution is  not,  In  these  days  of  corporate  pro- 
moting, unusual  or  extraordinary.  The  con- 
tract between  the  defendant  and  the  com- 
pany, as  shown  by  Its  minutes,  states  that 
be  was  to  have  79,000  shares  of  this  com- 
pany, of  which  20,000  shares  were  to  be  re- 
turned to  the  company  for  redistribution,  and 
tbe  stock  ledger  shows  that  only  20,000  shares 
were  issued  to  him.  Be  that  as  it  may,  in 
tbe  view  I  take  of  this  case.  It  is  of  no  con- 
sequence what  lie  received  from  the  com- 
pany. Tbe  complainant  transferred  nothing 
to  the  company  but  bis  patents,  and  tbe  let- 
ter of  April  6th  shows  what  be  agreed  to  ac- 
cept for  them,  and,  if  it  correctly  states  the 
agreement,  he  is  estopped  from  complaining 
at  this  late  day.   The  letter  corresponds  with 


what  the  defendant  says  was  the  bargain. 
Two  witnesses  who  were  present  sustain  his 
contention  and  disprove  tbe  claim  of  the 
complainant.  No  partnership  existed.  Each 
party  sold  as  much  as  he  had  tbe  title  to. 
There  was  no  Joint  sale  of  any  Interest  in 
the  Yolney  Company,  but  rather,  a  sale  by 
each  of  what  they  considered  separate  prop- 
erty—a proceeding  recognized  as  proper  by 
tbe  parties  interested.  I  am  satisfied  that-  tbe 
complainant  was  not  misled  or  deceived.  The 
Volney  Company  was  a  wreck,  and  be  had 
used  a  large  sum  of  tbe  defendant's  money 
experimenting  in  bis  endeavor  to  produce 
merchantable  powder  according  to  his  pat- 
ents, and  seems  to  have  failed,  notwitbstand- 
ing  bis  professions  to  the  defendant  He 
was  an  iaealist  and  not  a  mechanic.  He  still 
retains  his  interest  In  tbe  Volney  Company. 
No  property  to  which  It  had  title  was  trans- 
ferred. Not  even  the  patents  of  1887,  which 
the  Gomplainsmt  had  conveyed  to  that  com- 
pany, have  been  assigned  to  tbe  new  com- 
pany. The  defendant  was  needed  by  the  In- 
ternational Company.  His  name  and  Influ- 
ence were  thougbt  to  be  valuable,  and  libr 
eral  Indncements  were  offered  him.  The 
complainant  had  two  patents  which  the  com- 
pany thought  might  be  of  use,  and  made 
Its  offer,  which  the  complainant  accepted, 
and  with  which  he  was  satisfied  so  long  as 
he  remained  in  its  employ;  and  if  the  letter 
of  April  5th  expresses  tbe.  agreement,  as  I 
assume  it  does,  he  has  received  all  be  bargatnr 
ed  for. 

There  Is  not  the  slightest  proof  that  tbe 
patents  of  the  complainant  had  any  value, 
or  that  tbe  complainant  was  a  practical  pow- 
der maker,  although  be  had  Induced  the  de- 
fendant to  think  he  was— a  belief  which  the 
defendant  seems  to  have  cherished  even  aft- 
er be  had  invested  $25,000  without  tbe  pro- 
duction of  any  merchantable  powder.  On  the 
day  tbe  agreement  was  made,  the  complain- 
ant had  for  sale  his  patents,  and  tbe  defend- 
ant the  machinery,  which  bad  cost  him  $25,- 
000,  and  bis  name  and  influence  in  business 
circles.  Each  sold  what  he  bad,  in  separate 
transactions;  and  the  defendant  Is  so  strong- 
ly corroborated  by  the  testimony  of  two  wit- 
nesses, and  the  conduct  of  the  complainant 
after  the  receipt  of  tbe  letter,  that  I  must 
reject  the  charge  of  fraud,  and  am  satisfied 
that  when  the  complainant  was  told,  as  stated 
In  tbe  letter,  "tbe  consideration  to  you  for 
the  assignment  of  tbe  patents  which  you  con- 
trol," he  knew  that  all  he  was  selling  was 
his  patents  which  be  controlled,  not  those 
owned  by  the  Volney  Company,  and  that  he 
was  not  being  paid  for,  nor  parting  with,  any 
other  interest  nor  was  any  interest  in  the 
Volney  Company  sold,  as  that  could  only  be 
disposed  of  by  an  act  of  tbe  corporation,  and 
the  property  of  that  company  Is  still  vosted 
in  it  This  bill  of  complaint  Is  based  upon 
alleged  fraudulent  statements  and  arts  of 
tbe  defendant  which  the  proofs  fail  tf  es- 
tablish.   Without  this  is  sustained,  the  com- 
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plalnant  is  not  entitled  to  the  aid  of  tSda 
coort 

I  will  advise  a  decree  dismissing  tbe  bill 
of  complaint,  with  costs. 


Cn  K.  J.  U  «) 

FORD  V.  WASHINGTON  TP„  BBRQBN 

COUNTY. 

(Supreme  Goart  of  New  Jetsey.     Jnne  18, 

1904.) 

TOWRSarP    OOlaOTTKKS— LOANS— KNTOBCE* 
IfKNT. 

1.  The  power  granted  by  the  revised  township 
«ct  (P.  L.  1899,  p.  406,  8  81)  to  township  com- 
mittees to  borrow  money  in  anticipation  of 
sums  voted  or  granted,  and  the  power  granted 
by  the  same  section  to  secure  the  payment  there- 
of by  notes  of  the  township,  are  disanct  powers. 

2.  A  debt  incurred  by  the  township  for  mon- 
ey loaned  is  still  enforceable,  although  secured 
by  a  note  which,  with  renewals,  runs  for  a 
longer  period  than  one  year. 

3.  Money  loaned  to  a  township  committee  is 
recoverable  by  suit,  although  used  by  the  com- 
mittee to  pay  off  and  discharge  a  note  held  by 
a  third  jierson,  which  is  a  renewal  of  a  note 
originally  given  more  than  one  year  before. 

(Syllabus  by  the  Court) 

Action  by  Melville  X  Ford  against  the 
township  of  Washington,  In  the  county  of 
Bergen.    Demurrer  to  plea  sustained. 

Argued  before  GUMMERE,  C.  J.,  and  DIX- 
ON, GARRISON,  and  SWAYZE,  JJ. 

W.  B.  Gourley,  for  plaintiff.  B.  M.  Hart, 
for  defendant 

SWAYZE,  J.  The  declaration  contains  on- 
ly tbe  common  counts  In  assumpsit.  A  copy 
of  a  note  was  annexed  to  tbe  declaration, 
bnt  it  was  agreed  between  counsel  that  the 
declaration  should  be  treated  as  for  money 
bad  and  received.  The  plea  to  which  a  de- 
murrer has  been  interiwsed  avers  that  the 
note  is  a  renewal  of  a  note  dated  May  23, 
1903,  payable  four  months  after  date  to  the 
order  of  the  township  treasurer,  and  by  him 
indorsed  to  the  plaintiff;  that  the  plaintiff 
Iiad  loaned  the  township  the  amount  of  the 
note  to  pay  off  a  note  dated  January  23, 
1903,  held  by  the  Hackensacic  National  Bank; 
that  tbe  note  held  by  the  bank  was  in  re- 
newal of  a  note  originally  made  March  23, 
1902,  and  that  the  renewal  of  these  notes 
for  a  period  exceeding  one  year  was  In  vio- 
lation of  section  81  of  tbe  act  concerning 
townships,  "and  tbat  by  reason  thereof  the 
plaintiff  is  not  entitled  to  recover  thereon, 
altbongb  all  of  said  several  notes  referred 
to  were  duly  signed,  discounted,  and  deliver- 
ed under  and  by  authority  of  said  township 
committee  of  tbe  township  of  Washington, 
and  in  accordance  with  proper  resolutions 
passed  by  It  at  its  several  meetings,  and  the 
moneys  arising  therefrom  have  been  used 
and  applied  to  and  for  township  purposes." 

This  court  held  30  years  ago,  In  Swack- 
hammer  t.  Hackettstown,  37  N.  J.  Law,  191, 
that  a  municipal  corporation,  in  the  absence 
of  a  specific  grant  of  power,  does  not,  in 


general,  possess  the  capacity  to  borrow  mon- 
ey. Since  that  time  the  power  to  borrow 
has  been  granted  to  townships,  land  now 
rests  npon  tbe  revised  tovraship  act  (P.  L. 
1899,  p.  872).  Section  81  (page  406)  provides 
that  the  township  committee  may  borrow 
mon^  from  time  to  time  in  anticipation  of 
tbe  collection  of  any  sum  or  sums  voted  or 
granted  for  township  purposes,  not  exceed- 
ing the  amount  voted,  and  may  secure  tbe 
payment  thereof,  with  Interest,  by  notes  of 
tbe  township,  which  shall  not,  with  all  re- 
newals thereof,  run  for  a  longer  period  than 
one  year.  The  power  granted  by  this  section 
is  twofold.  It  Is  first  a  power  to  borrow 
money,  and,  second,  a  power  to  secure  the 
payment  of  the  "money  borrowed  by  notes. 
These  two  powers  are  quite  distinct  There 
is  nothing  to  prevent  a  township  from  bor- 
rowing money  without  giving  any  written 
evidence  of  the  debt,  or  upon  a  mere  receipt 
or  certificate.  The  essential  power  is  the 
power  to  borrow.  With  this  power  now 
granted,  a  township  has,  as  Chief  Justice 
Beasley  Intimated  In  Swackhammer  v.  Hack- 
ettstown, 37  N.  J.  law,  191,  at  page  198, 
tbe  general  and  inherent  right  to  execute  ft 
note  as  voucher  of  indebtedness,  and  It  Is 
not  necessary  that  tbe  voucher  should  have 
the  effect,  when  in  the  bands  of  a  bona  fide 
holder  before  maturity,  of  cutting  off  the 
equities  between  the  maker  and  tbe  payee. 
Tbat  question  does  not  arise  in  the  present 
case.  In. Morgan  v.  Guttenberg,  40  N.  J. 
Law,  394,  the  same  learned  Judge,  speaking 
of  Improvement  certificates,  said:  "This  mu- 
nicipality Is  expressly  authorized  to  make 
these  improvements,  and  such  an  authority 
necessarily  carries  with  it  tbe  tight  to  con- 
tract and  incur  debts  in  the  doing  of  such 
work.  Debts  of  this  character  would,  in  the 
absence  of  any  special  agreement,  be  im 
mediately  due  on  the  completion  of  tbe  labor, 
and  It  Is  presumed  that  no  one  will  deny 
that  the  authorities  of  the  town  could  legiti- 
mately give  a  voucher  or  certificate  showing 
such  Indebtedness  to  exist  If  this  can  be 
done,  what  Is  to  prevent  such  debtor  and 
creditor  agreeing  that  such  debt.  Instead  of 
becoming  Immediately  payable,  shall  become 
so  on  the  happening  of  some  subsequent 
event,  or  at  some  fixed  time  in  the  future." 
This  court,  in  SUngerland  v.  Newark,  54  N. 
J.  Law,  62,  23  Ati.  128,  at  page  68,  54  N. 
J.  Law,  and  page  131,  23  Atl.,  said:  "The 
implied  right  of  municipal  corx>orations  to 
give  sealed  evidences  of  Indebtedness  for 
debts  legally  incurred  is  unquestionable.  It 
Is  only  wbexe  these  evidences  of  debt  are  to 
be  rendered  commercially  negotiable  tbat  ex- 
press authority  to  that  end  must  be  granted." 
These  citations  are  enongh  to  show  that 
the  power  to  secure  tbe  loan  by  note  granted 
by  the  statute  is  not  a  Aecessary  accom- 
paniment of  the  power  to  borrow.  It  oper- 
ates to  authorize  the  issue  of  commercial 
paper,  subject  to  tbe  statutory  limitation  as 
to  time.   But  the  township  la  onder  no  obliga- 
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tlon  to  Issue  commercial  paper,  and.  If  It 
falls  to  comply  with  the  statute  in  this  re- 
spect, the  paper,  while  not  eiHective  as  a 
negotiable  note,  ia-none  the  less  effective  as 
a  certlflt^te  of  indebtedness.  It  would  be 
manifestly  unjust  to  hold  that  a  municipality 
could  get  rid  of  a  debt  lawfully  contracted 
by  issuing  an  unauthorized  obligation  for  its 
payment. 

It  cannot  be  successfully  urged  that  the 
Indebtedness  that  may  be  incurred  Is  limited 
to  one  year.  That '  limitation  applies  by  the 
terms  of  the  statute  only  to  notes  to  secure 
the  debti  and  was  eTldently  intended  to  pre- 
vent the  disastrous  consequence  to  munic- 
ipalities of  permitting  the  issue  of  commercial 
paper  for  an  indefinite  time,  which  would  be 
enforceable  in  the  hands  of  bona  fide  hold- 
ers, however  valid  a  defense  might  exist  as 
between  the  township  and  the  original  hold- 
er. The  power  to  borrow  money  is  limited 
by  the  amount  voted  or  granted  for  township 
purposes,  and  the  f'act  that  this  power  can 
only  be  exercised  in  anticipation  of  the 
amount  voted  or  granted  suggests  the  infer- 
ence that  the  loan  must  be  repaid  out  of  the 
moneys  the  collection  of  which  has  been  an- 
ticipated. Ordinarily  these  moneys  would  be 
collected  within  the  year  at  the  time  the 
taxes  are  received,  but  not  necessarily,  for 
the  township  committee  is  authorized  to  con- 
struct sidewalks  and  incur  indebtedness  for 
that  purpose,  and  is  to  be  reimbursed  for 
the  cost  by  assessments  upon  the  abutting 
property,  which  may  be  payable  in  '10  annual 
Installments  (F,  L.  1899,  p.  S90,  {  42);  and  the 
assessments,  when  collected,  are  to  be  first 
applied  to  the  extinguishment  of  indebted- 
ness incurred  for  the  improvement  as  it  ma- 
tures. Can  it  be  doubted  that  the  township 
committee  may  borrow  money  to  meet  this 
indebtedness,  and  that  this  indebtedness  may 
run  as  long  as  the  assessments  are  unpaid? 
Even  if  the  right  to  incur  indebtedness  were 
limited  to  one  year,  and  the  debt  must  be 
paii^  out  of  the  revenues  of  the  year,  how 
can, the  failure  of  the.  township,  ofiicera  to 
pay  discharge  the  debt?  No  language  of  the 
statute  indicates  such  an  intention.  On  the 
contrary,  the  statute  contemplates  that  there 
may  be  Judgments  against  the  township 
whict)  are  not  met  by  the  annual  appropria- 
tions at  the  township  election,  and  the  town- 
sMp  conuuittee  is  authorized  to  order  thQ 
amount,  necessary  to  pay. the  Judgment  to 
be  raised. 

Tbe  case  has  thus  far  been  treated  as  if 
the  original  lender  had  renewed  the  note 
from  time  to  time,  and  as  if  the  money  now 
sued  for  bad  been  loaned  to  the  township  for 
more  than  a  year.  The  plea,  however,  does 
not  aver  such  to  be  the  fact.  Its  averments 
are  that  the  plalntlft  biad  loaned  this  money 
to  pay  off  a  note  dated  January  23,  1903, 
discounted  and  held  by  the  Hackensack  Na- 
tional Bank.  The  plea  does  not  aver  that 
the  plaintiff  bad  any  knowledge  that  the 
uote  trhich  was  paid  with  his  money  was  a 


renewal  of  a  note  which  had  its  inception 
in  March,  1902.  When  the  township  com- 
mittee in  May,  1903,  borrowed  of  the  plain- 
tiff, they  were  authorized  by  statute  to  bor- 
row in  anticipation  of  the  amount  voted  at 
the  township  election  the  previous  March. 
We  fall  to  see  how  such  a  loan  can  be  In- 
validated by  the  fact  that  the  township  com- 
mittee applied  the  money  to  the  payment  of 
an  old  debt,  which  had  run  for  more  than 
one  year.  The  plaintiff  cannot  be  deprived 
of  his  Just  claim;  even  If  the  money  was 
misapplied  by  the  township  committee. 

There  must  be  Judgment  for  the  plaintiff 
on  this  demurrer. 


m  N.  J.  L.  86) 

WEILL  et  al.  v.  JACOBT. 

(Supreme  Court  of  New  Jersey.     Jmne  13, 

1904.) 

JUSTICE    OF    THE    PEACE  —  ACTION    FOR    GOOOS 
BOLD — STATEMENT   OF  ACCOUNT. 

1.  Where  goods  are  purchased  and  marked, 
and  charged  upon  vendor's  books  of  account  by 
lot  numbers,  according  to  the  custom  of  the 
business,  and  known  and  imderstood  by  both 
vendor  and  vendee,  in  a  suit  to  recover  the  ac- 
count a  state  of  demand  in  a  justice  court,  con- 
taining a  copy  of  the  account  as  charged  upon 
the  vendor's  books,  is  sufficient. 

(Syllabus  by  the  Court.) 

Action  by  Alexander  Weill  and  others 
against  Abraham  Jacoby.  Judgment  for 
plaintiffs,  and  defendant  brings  certiorari. 
Affirmed. 

Argued  February  term,  1904,  before  VAN 
STCKBL  and  FORT,  JJ. 

Siegfried  Marcuae,  for  plaintiffs.  Ephralm 
Cutter,  for  defendant 

VAN  SYCKBL,  J.  This  writ  certifies  into 
this  court  the  Judgment  of  a  Justice  of  the 
peace  against  Jacoby,  the  prosecutor,  for  a 
claim  upon  book  account  The  defense  relied 
upon  by  the  prosecutor  in  the  court  below 
and  here  Is  that  there  Is  no  sufficient  state  of' 
demand.  It  appeared,  on  the  trial  below  tliat 
It  was  the  custom,  in  the  business  transacted 
between  the  parties,  to  mark  and  designate 
all  the  goods  purchased  by  the  prosecutor 
with  and  by  i  particular  lot  number,  known 
and  understood  by  vendor  and  vendee.  Tl»e 
goods  In  this,  case  were  sold  and  charged  to 
the  customer  by  such  lot  numbers.  The  num- 
ber on  the  Invoice  designating  the  article 
sold  and  purchased  corresponds  to  and  is 
Identical  with  the  number  on  the  package  In 
which  the  goods  are  contained.  The  state  of 
demand,  therefore,  fully  informed  the  prose- 
cutor of  the  kind  of  goods  charged  to  him 
and  the  prices  demanded,  and  It  was  properly 
held  by  the  trial  Justice  to  be  sufficient  It 
serves  all  the  purposes  for.  which  a  state  of 
demand  is  required. 

The  Judgment  below  should  be  affirmed, 
with  costs.  ... 

f  1.  Set  Justices  of  the  Peace,  vol.  31,  Cent  DIx. 
i  $10. 
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BEACH  et  al.  ▼.  MATOK,  ETC.,  OP  JERSEY 
CITY.  CONTINENTAL  INV.  CO.  v, 
8AMK  BALDWIN  t.  SAME.  DRAYTON 
▼.  SAME. 

(Supreme  Court  of  New  Jersejr.     June  13> 
1904.) 

mrRICIPAI,        nCPBOVEKIiNTB  —  ABSKSSUBNTB  — 

Roncx. 

1.  Notice  of  hearing  was  given  to  landowners 
of  asseesmenta  upon  their  lands  for  opening  and 
widening  Baldwin  avenue,  and  on  the  day  ap- 
pointed for  hearing  1;he  assessments  were  refer- 
red back  to  the  commissioners  without  any  hear- 
ing. 

A  year  and  a  half  after  this  the  resolution  re- 
ferring back  was  rescinded,  and  the  original  aA> 
seasment  confirmed,  without  notice  to  the  prose- 
cutors. 

Held,  that  the  proceeding  was  illegal,  and  that 
the  aaseasment  must  be  set  aside,  and  the  com- 
missioners directed  to  make  a  new  assessment 
according  to  law. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecatlon 
of  Mary  R.  Beach  and  others,  against  the 
mayor,  eta,  of  Jersey  (Mty,  and  by  the  Conti- 
nental Inyestment  Ck>mpany  against  tbe  same 
defendant,  and  by  Albert  I.  Drayton  against 
tbe  same  defendant,  to  review  assessments. 
Assessments  set  aside. 

Argued  February  term.  1904,  befwe  VAN 
8YCKEL.  FORT,  and  GARRETSON.  JJ. 

Black  k  Drayton,  for  prosecutors.  Robert 
Carey,  toe  defendant. 


VAN  SYCKEL,  J.  Tbe  writs  of  certiorari 
In  tbese  cases,  whlcb  were  argued  together, 
brine  np  the  assessments  for  opening,  widen- 
ing, and  extending  Baldwin  avenue  by  virtue 
ot  Act  1885k  p.  682.  Notice  was  ^ven  of 
bearing  objections  on  tbe  19tb  of  March,  1001. 
Objections  were  made  by  property  owners  on 
tbat  day,  and  then  It  was  referred  bade  to 
commlsslonera  without  hearing  objections. 
On  May  21, 1901,  the  resolutioD  referring  the 
assessments  back  to  tbe  commissioners  was 
rescinded,  and  no  notice  of  rescission  or  fur- 
tber  notice  of  hearing  was  given  to  iHroi)erty 
ownera.  December  30,  1902,  the  assessments 
were  confirmed  as  originally  made  without 
notice  or  hearing.  The  property  owners,  by 
reason  of  the  resolution  of  March  10,  1001, 
referring  tbe  assessments  back  to  the  com- 
mlssloners,  had  a  right  to  believe  that  the  as- 
sessments would  be  reconsidered  and  a  new 
report  of  assessment  made,  of  which  notice 
would  be  given  to  them  as  if  It  had  been  the 
original  assesapient  No  such  notice  was 
given,  but  as  late  as  December  80, 1002,  more 
than  a  year  and  a  half  after  the  assessments 
were  referred  back  to  tbe  commissioners,  the 
assessments  were  confirmed,  thereby  depriv- 
ing tbe  landowners  of  any  opportunity  to  be 
beard. 

Tbe  proceeding  was  Illegal,  and  the  assess- 
Kientt  should  be  set  aside,  and  the  commis- 
sioners directed  to  make  a  new  assessment 
accordli^  to  law. 
68  A.— e 


(71 N.  J.  u  vm 

.      <JA$SILI>  ▼.  MILLER. 

(Supreme  Court  of  New  Jersey.    June  18, 
}0<M.) 

APPBAIr-NOTICG— DISmSSAL. 

1.  On  an  appeal  to  the  court  of  common  pleas 
from  a  judgment  of  Vbe  smnll-cause  court,  if  the 
appellant  fail  to  notice  the  appeal  at  the  next 
term  of  the  common  pleas  after  such  appeal 
shall  be  take;),  if  sufficient  time  to  notice  the 
same  for  10  days  remains  between  the  perfect- 
ing of  tbe  appeal  and  the  first  day  of  such  next 
term,  the  court  must  dismiss  the  appeal  unless 
good  cause  be  shown.  . 

(Syllabus  by  the  Court.) 

Ciertlorari  to  Oottrt  of  Common  Pleas. 

Action  In  the  small-cause  court  by  Thomas 
L.  Oaskill,  receiver,  against  William  C.  Mil- 
ler. Jndj^ent  for  plaintlflT,  and  defendant 
appeals  to  the  court  of  common  pleas.  From 
a  Judgment  dismissing  the  appeal  be  applies 
for  writ  of  certiorari.    Denied. 

Argued  February  term,  1904,  before  VAN 
SYCKEL  and  FORT,  JJ. 

Aaron  E.  Johnston,  for  tbe  application. 
Thomas  L.  GasklU,  opposed. 

FORT,  J.  The  writ  In  this  case  must  be 
refused.  The  plaintifT  recovered  a  Judgment 
in  tbe  small-cause  court,  from  Which  an  ap- 
peal was  regularly  taken  by  tbe  defendant 
to  the  court  of  common  pleas  of  Ocean  coun- 
ty. Tbe  appeal  was  taken  and  tbe  Justice's 
transcript  filed  with  the  clerk  of  tbat  court 
more  than  10  days  before  the  first  day  of  tbe 
September  term,  1003.  Tbe  appellant  failed 
to  notice  the  appeal  for  the  first  day  of  that 
term,  as  required  by  section  90  of  the  small- 
cause  court  act  (P.  L.  1903,  p.  278).  This  act 
expressly  provides  in  such  case  that  "in  de- 
fault of  such  notice,  the  court,  unless  good 
cause  shall  be  shown,  shall  dismiss  the  ap- 
peaL"  No  good  cause  was  shown,  and  the 
appeal  was  dismissed.  Afterwards  tbe  court 
gave  the  appellant  a  rule  to  show  cause  why 
tbe  appeal  should  not  be  reinstated.  On  the 
rule  no  merits  were  shown,  and  this  rule  was 
discharged.  Application  Is  now  made  for  a 
certiorari  to  review  this  action  of  the  com- 
mon pleas.  Affidavits  have  been  presented 
here  by  consent  of  the  parties,  and  used  on 
this  motion,  and  upon  tbe  application  the 
whole  question  has  been  discussed.  No  rea- 
son for  a  failure  to  give  the  notice  within 
tbe  time  provided  by  statute  is  given,  except 
the  neglect  of  the  attorney  of  the  appellant 
to  so  do.  Under  the  circumstances  of  this 
case,  tbis  Is  clearly  not  sufficient  An  exam- 
ination of  the  affidavits  upon  the  question  of 
merits  shows  the  case  to  be  clearly  within 
the  decision  of  the  Ck>urt  of  Errors  and  Ap- 
peals at  tbe  present  term  of  tbat  court  In 
Gaskill,  Receiver,  v.  Polbemus,  57  Atl.  1018. 
Under  that  decision  tbe  Jtidgment  below  was 
right,  and  tbe  case  would  have  to  be  affirmed 
If  beard  on  its  merits. 

Tbe  rule  is  refused. 
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(n  N.  J.  U  U6) 

COSGROVB   T.   B4BTROPOUTAN   CONST. 
CO. 

(Snpreme  Court  of  New  Jersey.     Jane  18, 
1901.) 

APPEAI.  —  SETIEW  —  QUESTIONS  OP  FACT— DIS- 
TBICT    COURTS— AlfENDMSNTS. 

1.  This  court  will  not  review  the  district 
court  on  questions  of  fact.  If  there  be  evidoice 
to  justify  the  finding  of  that  court,  its  judgment 
will  be  sustained. 

2.  The  district  court  has  power  to  amend  the 
state  of  demand  by  inserting  therein  that  the 
plaintiff  sues  as  assignee. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  James  Cosgrove  against  the 
Metropolitan  Construction  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Argued  February  term,  1904^  before  VAN 
8YCKEL  and  POET,  JJ. 

Peter  Bentley  and  Herbert  Clark  Gilson, 
for  plaintiff.    Frank  H.  Hall,  for  defendant 

FORT,  J.  Almost  all  the  questions  ar- 
gued on  the  brief  in  this  case  are  questions 
of  fact  which  have  been  determined  by  the 
district  court  There  was  evidence  from 
which  that  court  could  find  that  Elliott  the 
assignor  of  ^e  plaintiff,  was  authorized  to 
pay  the  workmen  of  the  defendant  and 
that  the  defendant  had  agreed  to  reimburse 
him  for  such  payment  Similar  transactions 
bad  previously  occurred,  and  the  defendant 
bad  palu  Elliott  the  amounts  so  disbursed 
by  him.  It  was  clearly  proved  that  the  debt 
paid  for  the  defendant  company  to  its  work- 
men was  due  and  was  Just.  The  only  de- 
fense attempted  was  a  mere  technicality. 

At  the  trial  the  district  court  ordered  the 
state  of  demand  amended  so  that  it  would 
show  that  the  plaintiff  was  the  assignee  of 
claims  of  one  Robert  A.  Elliott.  It  is  ob- 
jected that  this  was  error.  This  amendment 
in  no  wise  changed  the  defense  which  the 
defendant  bad  In  the  action,  and  was  clearly 
within  the  power  of  the  court  under  the  dis- 
trict court  act  and  the  decisions  of  this  state. 
P.  li.  18»8.  p.  eie,  i  181;  Lambeck  v.  Stlefei 
(N.  J.  Sup.)  B6  Atl.  13B;  Farrier  v.  Schroe- 
der,  40  N.  J.  Law,  601;  Hasbrouck  v.  Wink- 
ler, 48  N.  J.  Law,  431,  6  Atl.  22. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

(71  N.  J.  U  111) 

FRANKLIN   ▼.   FRIBHOPBR   VIENNA 
BAKING  CO. 

(Snpreme  Court  of  New  Jersey.     Jane  18, 
1904.) 

TBIAL— BBQUESTS  TO   CHABGE— BEFUSAl. 

1.  Where  requests  to  charge  upon  points  of 
Jaw  applicable  to  the  cause  are  made  prior  to 
the  commencement  of  the  summing  up  of  coun- 
sel upon  the  evidence  in  the  cause,  then  it  is 
the  duty  of  the  court  to  cliarge'  or  refuse  to 
charge  such  requests. 


2.  If  a  failure  to  char|;e  may  be  deemed  a 
refusal  to  charge,  then,  if  the  requests  made 
contain  legal  proirasitions  applicable  to  the 
cause,  and  the  same  sutuect-matter  be  not  cov- 
ered by  the  charge  of  the  court  as  given,  there 
should  be  a  reversal. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Oamden. 

Action  by  Joshua  B.  Franklin  against  the 
Frlehofer  Vienna  Baking  Company.  Judg- 
ment for  plaintift  D^endant  appeals.  Re- 
versed. 

Argued  February  term,  1904,  before  VAN 
SYCKEL  and  FORT,  JJ. 

F.  Morse  Archer,  for  appellant  EYederIck 
A.  Rex,  for  respondent 

FORT,  J.  This  case  was  tried  In  the  Cam- 
den district  court  before  the  court  and  a  Jury. 
The  Issue  Involved  In  the  cause  was  wheth- 
er the  Indebtedness  sued  for  was  Incurred 
by  one  Albert  J.  Frlehofer  as  an  Individual  or 
as  tbe  agent  of  the  defendant  company,  and 
all  tbe  testimony  went  to  that  point  At  the 
conclusion  of  the  testimony,  and  before  tbe 
commencement  of  the  summing  up,  the  de- 
fendant's counsel  requested  the  court  to 
charge  the  following  propositions:  "(1)  Tliat 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  debt  sued  for  was  contracted 
by  the  defendant  (2)  If  the  Jury  believes 
from  the  evidence  that  tbe  debt  sued  for  was 
contracted  by  Albert  J.  Frlehofer,  and  so 
charged  upon  the  books  of  the  plaiittiff,  the 
verdict  must  be  for  the  defendant  (3)  If 
the  Jury  believes  from  the  evidence  that  in 
the  course  of  the  dealings  between  the  plain- 
tiff and  Albert  J.  Frlehofer  out  of  which  tlie 
debt  In  siitt  arises  the  payments  were  made 
from  time  to  time  by  Albert  J.  Frlehofer  only, 
and  not  by  the  defendant  the  jury  will  be 
Justified  in  finding  a  verdict  for  the  defend- 
ant" This  the  court  declined  to  do,  and  gave 
the  Jury  the  following  charge  only:  "Gentle- 
men, this  is  a  case  largely  a  matter  of  fact 
Yon  have  beard  all  the  testimony,  and  heard 
it  explained,  and  I  do  not  think  I  can  say 
much  to  aid  you.  I  think  I  will  let  you  go 
out  and  settle  tbe  matter  yourselves."  At 
the  conclusion  of  this  charge,  the  following 
colloquy  occurred  between  the  counsel  and 
the  court:  "Mr.  Archer:  Will  your  honor 
charge  the  Jury  upon  tbe  proposlUohs  of  law 
submitted?  The  CJonrt:  No,  I  don't  think  I 
should.  Mr.  Archer:  Will  your  honor  allow 
the  propositions  of  law  so  submitted  to  be 
copied  Into  the  record?  The  Court:  NO. 
Mr.  Archer:  I  ask  for  an  exception  to  your 
honor's  ruling,  and  I  desire  to  have  noted  up- 
on the  record  that  I  requested  the  court  to 
make  a  charge  in  accordance  with  certain 
propositions  of  law  submitted,  and  the  court 
refused  to  so  charge,  and  further  refused  to 
allow  the  contents  of  the  request  to  be  pla- 
ced upon  the  record."  This  exception  appears 
allowed  and  sealed  In  the  record  as  returned. 

Whether  the  defendant's  counsel  was  enti- 
tled to  have  all  the  requests  above  enumerat- 
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ed  charged  as  requested  it  ia  not  necessary  to 
determine.  The  first  request  is  fundamental 
in  the  trial  of  every  civil  cause,  namely,  "that 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  debt  sued  for  was  contracted 
by  the  defendant."  This  was  a  correct  state- 
ment of  the  law,  and  was  a  proposition  which 
it  was  tlie  duty  of  the  court  to  charge  upon 
the  request  of  the  defendant's  counsel.  The 
very  issue  in  the  cause  was  also  contained  in 
the  second  request  to  charge,  namely:  "(2) 
If  the  Jury  believe  from  the  evidence  that  the 
debt  sued  for  was  contracted  by  Albert  J. 
Priehofer,  and  so  charged  upon  the  books  of 
the  plaintiff,  the  verdict  must  be  for  the  de- 
fendant." This  request  required  the  court 
to  either  charge  it  as  made,  or  to  at  least 
cljarge  upon  the  proposition  that,  if  the  debt 
was  the  debt  of  Frlehofer  as  an  individual, 
and  was  not  incurred  by  him  as  the  agent  of 
the  defendant,  the  plaintiff  could  not  recov- 
er. The  same  observations  apply  to  the  third 
request  Where  requests  to  charge  upon 
points  of  law  applicable  to  a  case  are  made 
prior  to  the  commencement  of  the  summing 
up  of  counsel,  it  is  the  dnty  of  the  court  to 
charge  or  to  refuse  to  charge  such  requests. 
A  failure  to  charge  a  request  amounts  to  a 
refusal  to  charge  if  such  failure  is  brought 
to  the  attention  of , the  court. at  the  conclu- 
sion of  the  charge,  and  such  failure  to  so 
chaige  Is  not  corrected. 

It  would  be  difficult  to  Justify  the  course 
of  the  conrt  in  refusing  to  cbiarge  on  the  re- 
quests presented  in  this  record,  and  such  re- 
fusal was  error,  and  the  judgment  must  be 
reversed,'  aud  a  new  trial  granted. 


m  N.  J.  U  t08) 

BAILGT  V.  PENNSYLVANIA  R.  00. 

(Cooit  of  Errors  and  Appeals  of  New  Jersey. 

May  13,  1904.) 

ACTION   05   DEBT— DEFENSES— ATTACHHIRT. 

'  1.  Where  a  defendant  sets  up  as  a  defense 
that  the  debt  has  been  attached  in  his  hands  as 
garnishee  in  another  state,  he  must  show  that 
the  very  debt  for  which  the  suit  Is  brought  was 
attadied. 

2.  If  a  part  of  the  debt  in  suit  was  not  due 
at  the  time  the  foreign  attachment  was  issued, 
and  the  defense  is  interposed  to  the  whole  debt, 
or  to  more  than  was  dne  at  ttie  time  of  the  at- 
tachment, the  defense  is  properly  overruled. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Andrew  M.  Bailey  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff  (54  Ati.  248),  and  defendant 
brings  error.    Affirmed. 

Charles  E.  Gum  mere  (Alan  H.  Strong,  on 
the  brief),  for  plaintiff  In  error.  Aaron  V. 
Dawes,  for  defendant  in  error. 

8WATZE,  J.  This  action  was  brought  In 
the  district  court  of  Trenton  on  July  11, 1902, 
to  recover  for  wages  earned  by  the  plaintiff 
as  an  employs  of  the  railroad  company  in 
May  and  June,  1902.    It  was  admitted  that 


wages  to  the  amount  tor  which  Judgment  was 
rendered — $69.15 — had  been  earned  and  had 
not  been  paid.  The  defense  was  that  an  at- 
tachment had  been  issued  against  the  plain- 
tiff by  a  justice  of  the  peace  in  West  Vir- 
ginia prior  to  the  beginning  of  this  suit  The 
record  of  the  West  Virginia  attachment  dis- 
closed that  proceedings  were  begun  in  that 
state  June  3,  1902,  and  that  a  copy  of  the 
attaclmient  had  l>een  delivered  to  the  agent  of 
the  railroad  company  at  Wheeling  on  that 
day. 

The  state  of  the  case  shows  that  under  the 
West  Virginia  statutes,  which  were  offered  in 
evidence,  the  garnishee  is  liable,  after  judg- 
ment in  favor  of  the  plaintiff  In  attactunent 
to  pay  to  sucb  plaintiff  the  amount  owing  by 
said  garnishee  to  defendant  in  attachment,  to 
the  extent  that  the  same  would  be  required 
to  satisfy  the  claim  of  said  plaintiff.  The 
amount  of  the  judgment  In  West  Virginia 
was  $42.34.  The  plaintiff  in  error  further 
proved  that  several  attachments  had  issued 
against  Bailey,  from  the  West  Virginia  Jus- 
tice's court,  for  a  sum  exceeding  in  the  aggre- 
gate the  amoimt  due  him  for  wages;  but 
what  these  attachments  were,  or  when  they 
were  issued,  does  not  appear,  except  by  the 
record  above  stated.  The  defendant  insisted 
that  it  was  entitled  to  withhold,  for  its  pro- 
tection against  said  attachments  respectively, 
the  wages  earned  by  the  plaintiff,  "or  so 
much  thereof  as  should  be  required  for  that 
purpose."  The  last  statement  as  quoted  is 
difficult  to  understand,  in  view  of  the  previ- 
ous statement  that  the  aggregate  of  the  West 
Virginia  attachments  exceeded  the  amount 
due  the  plaintiff  for  wages.  As  we  under- 
stand the  statement  of  the  case,  the  defend- 
ant insisted  that  it  had  established  a  com- 
plete defense  to  the  plaintiff's  action. 

The  case  falls  to  present  the  important 
question  as  to  the  right  of  a  defendant  who 
has  been  gamisheed  in  an  attactmaent  issued 
in  another  state  prior  to  the  beginning  of  the 
suit  in  this  state.  It  is  not  necessary  now  to 
decide  whether  he  can  plead  the  attachment 
In  bar  or  in  abatement  (Hixon  v.  Schooley,  26 
N.  J.  Law,  461),  or  whether  his  proper  rem- 
edy is  to  apply  for  a  stay,  as  in  a  case  where 
the  suit  In  the  foreign  Jurisdiction  is  in  per- 
sonam and  has  not  proceeded  to  judgment 
(Kerr  v.  Wllletts,  48  N.  J.  Law,  78,  2  Ati. 
782).  Whatever  practice  Is  adopted.  It  is  in^ 
cumbent  upon  the  defendant  to  show  that  the 
very  debt  for  which  the  suit  is  brought  was 
attached.  In  Hixon  v.  Schooley  the  return 
showed  the  attachmeht  of  "goods,  chattels, 
moneys,  rights,  credits,  and  effects  of  Schooley, 
the  defendant  therein,  in  the  possession  or 
custody  of  William  Hixon,"  and  the  Supreme 
Court  held  that  such  a  return  failed  to  show 
whether  the  debt  for  which  the  suit  in  New 
Jersey  was  brought  had  been  attached  in  the 
Pennsylvania  proceeding.  In  the  present  case 
the  return  of  the  attachment  fails  to  show 
anything  at  all  attached.  All  that  appears  is 
that  a  copy  of  the  writ  of  attachment  was  de- 
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Ilrered  to  the  agent  of  tbe  railroad  company, 
and  returned  by  the  officer  as  executed.  Tbe 
date  of  Its  Issue  and  return  makes  it  mani- 
fest that  at  most  only  a  part  of  the  debt  In 
suit  conid  have  been  attached.  This  suit  1b 
brought  for  the  wages  earned  in  May  and 
June.  The  June  wages  certainly  could  not 
have  been  attached,  and  it  is  not  at  all  un- 
likely that  the  May  wages  were  not  payable 
until  after  June  3d;  but,  eren  if  we  assume 
that  tbe  May  wages  were  then  due,  the  plain- 
titt  was  entitled  to  a  Judgment  for  tbe  June 
wages. 

Whether  the  defense  Is  set  up  by  way  of  a 
plea  In  abatement  or  a  plea  In  bar,  if  It  pur- 
ports to  meet  the  whole  of  the  plaintiff's  case, 
and  in  fact  meets  only  part  of  it,  it  is  defect- 
ive. 1  Chitty,  •■^9;  1  Chitty,  •624;  Lord  v. 
Brookfleld,  87  N.  J.  Law,  S52-664;  Orafflin  v. 
Jackson,  40  N.  J.  Law,  440.  Although  there 
are  no  formal  pleadings  in  the  district  courts, 
a  defense  ought  nevertbeless  to  be  presented 
with  legal  certainty.  In  this  case  the  defend- 
ant seems  to  have  Insisted  that  the  West  Vir- 
ginia attachments  prevented  any  recovery  at 
all  by  the  plaintiff.  This  defense  was  too 
broad,  for  the  reason  that  nothing  was  shown 
to  prevent  a  recovery  for  the  June  wages. 
Even  If  the  defendant  did  not  insist  that 
there  could  be  no  recovery  at  all.  It  certainly 
Insisted  that  It  had  a  defense  to  the  extent  of 
the  amount  of  the  Judgment  in  West  Virginia 
which  is  set  out  in  the  record— .(42.34.  This 
Is  evidently  more  than  could  have  been  due 
from  tbe  railroad  company  to  the  present 
plaintiff  when  the  attachment  was  issued,  for 
tbe  wages  for  May  and  June  did  not  exceed 
169.15,  and  not  more  than  half  of  that 
amount  could  have  been  due  when  the  attach- 
ment was  Issued.  In  any  respect  of  the  case, 
the  defense  waa  too  broad,  and  was  properly 
overruled. 

These  considerations  dispose  of  tbe  case, 
and  render  it  unnecessary  to  consider  the  ef- 
fect of  the  recent  decision  of  the  West  Vir- 
ginia Court  of  Appeals  In  Pennsylvania  Rail- 
road Company  v.  Rogers,  44  S.  E.  300,  62  L. 
R.  A.  178.  That  question  may  be  presented 
In  case  an  application  is  made  to  the  court 
below  by  tbe  defendant  for  equitable  relief 
by  stay  of  execution. 

The  Judgment  of  the  Supreme  Court  should 
be  affirmed. 

(70  N.  J.  U  tU) 

NAYLORv.  PENNSYLVANIA  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

May  13,  1904.) 

AOnOR     n>B     WA0E8— DEFENSBS— ATTAOHXKRX 

or  nxBT. 
1.  In  an  action  for  wages,  the  defense  that  an 
attachment  issued  in  a  foreign  state  has  been 
served  on  defendant  In  an  action  to  recover  a 
debt  due  from  plaintiff  is  ineffectual,  in  the  ab- 
sence of  a  showing  that  it  waa  the  debt  sued  for 
that  was  attached. 

Error  to  Suprmne  Court 
Action  by  Joseph  Naylo^  against  the  Penn- 
sylvania Railroad  Company.    Judgment  for 


plaintiff  C^  Atl.  248),  and  defendant  brings 
error.    Affirmed. 

Charles  E.  Gummere  (Alan  H.  Strong,  on 
the  brief),  for  plaintiff  in  error.  Aaion  V. 
Dawes,  for  defendant  in  error. 

SWAYZB,  J.  This  case  was  argued  with 
tbe  case  of  Bailey  v.  Pennsylvania  Railroad 
Company  (Just  decided)  58  Atl.  83,  as  If  It 
presented  the  same  question.  But  in  this 
case  the  record  falls  to  show  when  the  West 
Virginia  attachment  was  issued,  whether  at 
the  time  any  debt  was  due  from  tbe  gar- 
nishee to  the  present  plaintiff,  or  what,  if 
anything,  was  attached.  AH  that  appears  is 
that  an  attachment  was  served  upon  the 
present  defendant  in  an  action  to  recover 
a  debt  due  from  the  present  plaintiff,  and 
that  notice  was  given  by  the  railroad  com- 
pany to  Naylor.  For  aught  that  this  record 
discloses,  the  attachment  might  have  been 
served  a  year  before  the  wages  now  sued 
for  were  earned.  Manifestly,  such  a  record 
discloses  no  defense. 

Tbe  Judgment  should  be  affirmed. 

(71  N.  J.  U  K) 

CAMPBELL  T.   BOARD  OB"  POLICJB 

COM-RS  OF  CITY  OF  NEWARK. 

(Supreme  Court  of  New  Jersey.     June  13, 

.    1904.) 

rOLICK     OrnCKS— blSlCISBAL. 

1.  The  code  of  discipline  of  the  police  depart- 
ment of  the  city  of  Newark  does  not  authorise 
the  dismissal  of  an  officer  or  patrolman  from 
the  iralice  force  for  offenaea  or  condact  com- 
mitted prior  to  entry  upon  the  aervice. 

(Syllabus  by  the  Oonrt.) 

Certiorari  by  tbe  state,  on  the  proseontlon 
of  Tbomas  B.  Campbell,  against  tbe  board  of 
police  commisslonecs  of  tbe  city  of  Newark, 
to  review  a  conviction  of  prosecutor.  Con- 
viction set  aside. 

Argued  February  term,  1904,  before  VAN 
8YCKKL  and  FORT,  JJ. 

Frank  E.  Bradner,  for  prosecutor.  Mal- 
colm MacLear,  for  defendant 

FORT,  J.  Tbe  writ  in  this  case. brings 
up  tbe  conviction  of  tbe  prosecutor  of  tbe 
violation  of  rule  14  of  tbe  code  of  discipline 
of  tbe  police  department  of  tbe  city  of  New- 
ark. Two  complaints  or  charges  were  made 
against  tbe  prosecutor:  First,  absence  with- 
out leave;  second,  that  be  bad  violated  the 
criminal  law. 

He  was  shown  to  have  been  out  of  the  city 
on  a  trolley  car.  In  citizen's  clothes,  when 
off  duty,  and  he  admitted  bis  absence  was 
without  leave.  This  complaint  was  evidently 
deemed  trivial,  and  the  record  does  not  show 
that  it  was  ever  reduced  to  a  formal  charge 
In  writing;  and  the  commissioners  on  the 
trial  Ignored  It  and  did  not  attempt  to  make 
it  the  basis  of  their  order  for  dismissal,  their 
minutes  showing  that  no  action  was  taken 
upon  It    It  surely  was  not  such  an  offense 
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as  would,  under  the  circumstances  proven, 
have  Joatlfied  so  severe  a  penalty  as  dis- 
missal from  the  force. 

In  the  second  offense  alleged,  the  charge 
and  specification  were  as  follows: 

"Department  of  Police,  Headquarters  No. 
9  Bank  Street,  Newark,  N.  J.  December  7th, 
1903.  To  the  Hon.  The  Board  of  Police  Com- 
missioners—Gentlemen:  I  hereby  charge  Pa- 
trolman Thomas  R.  Campbell,  of  the  1st  Po- 
lice Prednct,  with  violation  of  Rule  No.  14 
(Code  of  Discipline)  Violation  of  any  Criminal 
Law. 

"Speciflcation.  In  this  that  the  'said  Patrol- 
man Thomas  B.  Campbell,  of  the  1st  Police 
Precinct,  in  making  application  for  appoint- 
ment as  patrolman  of  the  Police  Force  of  the 
City  of  Newark,  New  Jersey,  on  the  6th  day 
of  March,  1886,  stated,  under  oath,  that  be 
had  never  been  convicted  of  any  crime,  when, 
In  fact,  be  was  convicted  In  the  Morris  Coun- 
ty Court  of  Special  Quarter  Sessions  of  the 
Peace,  of  assault  and  battery,  and  on  the 
22nd  day  of  November,  1878,  was  thei;eupon 
sentenced  to  and  served  a  term  of  sixty  days 
in  the  common  Jail  of  said  county,  for  said 
offencei  Henry  Hopper, 

"Chief  of  PoUce." 

The  proof  was,,  by  the  record  of  conviction, 
that  in  November,  1878,  the  prosecutor  bad 
pleaded  guilty  to  ah  accusation  of  assault 
and  battery  in  the  Morris  county  quarter 
sessions.  At  the  time  of  this  plea  the  prose- 
cutor was  a  young  man.  This  was  eight 
years  before  be  applied  for  a  position  as  a 
patrolman  on  the  Newark  force.  No  allega- 
'tibn  of  wrongdoing  was  made  against  him 
of  any  kind,  so  far  as  the  record  shows,  from 
1878  to  the  time  of  his  trial  on  the  charge 
in  question. 

The  order  bronght  up  reads: 

"Officer  Thotaas  B.  Campbell  was  found 
guilty  as  charged  In  the  specification  of 
Charge  No.  946  and,  upon  motion,  dismissed 
from  the  Force. 

"No  action  was  taken  on  Charge  No.  947." 

Charge  No.  946  was  for  violation  of  rule 
14,  code  of  discipline,  "violation  of  any  crim- 
inal law." 

Charge  No.  947  was  for  absence  without 
leave. 

The  code  of  discipline  In  question  reads: 

"Code  of  Discipline.  Any  officer  or  mem- 
ber of  the  force  shall  be  subject  to  reprimand, 
deduction  of  pay,  suspension  from  duty,  re- 
dnctlon  in  rank,  or  dismissal,  according  to 
the  nature  and  aggravation  of  his  offence  for 
any  of  the  following  causes,  or  for  any  vio- 
la tion  of  the  rules  and  regulations  governing 
the  force:  (1)  Intoxication  while  on  duty  or 
Id  uniform.  (2)  Wilful  disobedience  of  or- 
ders. (3)  Indecent,  profane  or  harsh  lan- 
guage. (4)  Disrespect  to  a  superior  officer. 
(5)  Unnecessary  violence  to  prisoners.  (6) 
Leaving  post  without  Just  cause.  (7)  Neglect 
in  paying  Just  debts,  contracted  while  on  the 
toece.  (8)  Immorality,  Indecency  or  lewd- 
ness.    (9)  Absence  without  leave.     (10)  In- 


competency, lack  of  energy,  and  incapacity 
mentally  or  physically.  (11)  Entering  any 
building  except  in  discharge  of  duty  while  in 
uniform.  (12)  Bleeping  on  duty.  (13)  Neg- 
lect of  duty.  (14)  Violation  of  any  criminal 
law.  (15)  For  making  known  the  proposed 
action  or  movements  of  the  force,  or  the  pro- 
visions of  any  orders,  to  persons  outside  of 
the  force.  (16)  Conduct  unbecoming  an  offi- 
cer and  a  gentleman.  (17)  Conduct  subversive 
of  good  order  and  the  discipline  of  the  force. 
(18)  Not  properly  patrolling  post  (19)  Not 
found  on  post.  (20)  Publicly  commenting  on 
official  action  of  a  superior  officer.  Adopted 
by  the  board,  Dec.  22,  1897." 

The  code  applies  by  its  terms  to  the  con- 
duct of  an  officer  of  the  police  force  after 
be  becomes  a  member  thereof.  Each  and  all 
of  these  20  causes  for  which  an  officer  may 
be  dismissed  from  the  force,  or  punished  less 
severely,  clearly  indicate  that  they  relate  to 
his  conduct  as  an  officer.  It  would  seem 
impossible  of  belief  that  an  offetise,  not  In- 
volvinjg  moral  turpitude,  committed  by  a 
youth  many  years  before  he  became  a  meti- 
ber  of  the  force,  was  intended  to  be  included 
in  the  causes  for  discipline  after  he  became 
a  member  of  the  force.  In  December,  1903, 
at  the  time  this  prosecutor  was  dismissed, 
there  was  a  statute  expressly  providing  that 
no  person  should  be  appointed  a  policeman 
who  had  been  convicted  of  crime,  but  the 
ect  contained  this  proviso:  "Provided,  how- 
ever, that  a  conviction  of  such  person  for  a 
simple  assault  and  battery  shall  hot  dis- 
qualify any  such  person  for  office."  P.  L. 
1002,  p.  665.  And  prior  to  that  act,  by  the 
act  of  1899,  it  was  enacted  that  no  person 
shall  be  appointed  a  policeman  "who  has 
been  convicted  of  a  crime  involving  moral 
turpitude."  P.  L.  1899,  p.  27,  t  2.  It  would 
not  be  contended  that  a  simple  assault  and 
battery  Involved  moral  turpitude.  Prior  to 
these  statutes  there  was  no  legislation  on  the 
subject.  It  is  unquestionably  the  rule  that 
the  court  will  not  review  the  findings  of  a 
board  of  police  commissioners,  dismissing  an 
officer  for  a  specified  offense  after  charges 
and  hearing,  if  there  be  evidence  to'  justify 
a  conviction  of  the  charge  upon  which  he  is 
tried.  Devault  v.  Mayor  of  Camden,  48  N. 
J.  Law,  433,  5  Atl.  451;  Ayers  v.  Newark, 
49  N.  J.  Law,  170,  6  Atl.  659;  Dodd  v.  Cam- 
den, 56  N.  J.  Law,  258,  28  Atl.  811;  Dodd 
v.  Foster,  64  N,  J.  Law,  370,  45  Atl.  802; 
Cavanagh  v.  Police  Com'rs,  59  N.  J.  Law, 
412,  35  Atl.  793;  Aloutt  v.  Police  Com'rs,  66 
N.  J.  Law,  173,  48  Atl.  1006. 

By  the  express  terms  of  section  1  of  the 
police  tenure  of  office  act  of  1899,  it  is  en- 
acted that:  "No  person  shall  be  removed 
from  office  or  employment  In  the  police  de- 
partment of  any  city  for  political  reasons  or 
for  any  other  cause  than  incapacity,  mis- 
conduct, nonresldence  or  disobedience  of  Just 
rules  and  regulations  heretofore  established, 
or  which  may  be  established  for  the  govern- 
ment of  the  police  force  or  police  department 
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of  the  dty."  P.  L.  1899,  p.  26.  By  section 
3  of  the  same  act,  as  amended  by  chapter  41 
of  the  Laws  of  1902,  p.  183,  it  is  provided 
"that  no  removal  shall  take  place  for  any 
of  the  causes  above  mentioned  until  after  a 
written  charge  or  charges  stating  the  cause 
of  complaint,  shall  have  been  preferred 
against  such  officer  or  employ^  signed  by  the 
person  or  persons  making  such  charge  or 
charges  and  filed  in  the  office  of  the  munic- 
ipal officer,  officers  or  board  having  cliarge 
of  the  department  in  which  the  complaint 
arises,  and  after  the  said  charge  or  charges 
have  been  publicly  examined  into."  If  the 
rules  of  the  department  do  not  provide  for 
discharge  for  offenses  or  conduct  committed 
prior  to  the  entry  upon  the  service,  it  is 
questionable  whether,  under  this  statute,  a 
policeman  could  be  dismissed  for  such  a 
cause.  We  are  quite  clear  that  the  code  of 
discipline  of  the  city  of  Newark  does  not 
cover  offenses  antedating  the  commencement 
of  the  term  of  service  of  the  officer. 

Counsel  for  the  defendant,  in  his  brief, 
contends  that  this  conviction  can  be  sustain- 
ed because  the  prosecutor,  in  stating  in  his 
application  for  the  position  of  patrolman  up- 
dn  the  force  that  he  had  never  been  con- 
victed of  crime,  had  not  stated  the  truth.  It 
is  a  sufficient  answer  to  that  contention  to 
say  tlmt  that  Is  not  the  charge  in  writing 
which  was  made  against  him,  and  upon 
which  he  was  tried.  The  statute  requires 
tliat  an  officer,  when  charged  with  an  offense, 
is  entitled  to  Itave  the  charge  Ui  writing, 
and  the  definite  charge  which  he  is  to  meet 
most  be  specified. 

There  being  no  evidence  going  to  prove 
tliat  the  prosecutw  has  been  guilty,  as  a 
policeman,  of  the  violation  of  any  criminal 
law,  there  is  no  justification  for  the  action 
of  the  police  commissioners  in  dismissing 
him  from  the  force,  and  the  order  of  dis- 
missal la  vacated  and  set  aside,  with  costs. 

(70  N.  J.  U  260) 

BROWN  V.  HONNISS  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
May  24,  1904.) 

VBIIDOB  AND  PUBCHA8ER— GONTBACI— DEFAUI/T 
— DEFENSES. 

A.  obtained  from  B.  an  option  to  purchase 
certain  real  estate.  A.  exercised  his  option, 
and  demanded  a  deed  tendering  the  amount  of 
purchase  money  agreed  upon;  B.  refused  to 
make  conveyance  because  of  the  purpose  to 
which  it  was  intended  to  devote  the  property. 
Had: 

1.  That  this  was  an  inadequate  reason  for 
B.'s  refusal,  and  that  A.  was  entitled  to  recover 
the  value  of  his  bargain. 

2.  That  the  facts  that  B.  was  a  married  man 
at  the  time  when  the  option  was  given  and  when 
the  deed  was  demanded  and  the  consideration 
money  tendered,  and  that  B.'s  wife  had  not 
joined  in  the  option,  did  not  excuse  B.  from 
making  the  conveyance,  he  basing  his  refusal 
to  convey  on  another  and  inadequate  reason. 

(Syllabus  by  the  Court) 

Brror  to  Circuit  Court,  Essex  County. 


Action  by  William  H.  Brown  against  John 
Honniss  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Pitney  &  Hardin,  for  plaintiff  in  error. 
C!oult,  Howell  &  Ten  Eyck,  for  defendants  In 
error. 

GARRETSON,  J.  The  plaintiff,  on  pay- 
ment of  $25,  obtained  from  the  defendants 
a  written  option  to  purchase  a  tract  of  land 
for  a  certain  price,  and  before  the  expiration 
of  the  option  demanded  a  conveyance  of  land 
tendering  the  amount  which  he  had  agreed 
to  pay  for  it.  Prior  to  the  exercise  of  the 
option  the  plaintiff  had  sold  the  land  to  the 
city  of  Newark  for  an  isolation  hospital  at 
an  advance  of  $5,000  upon  the  price  he  had 
agreed  to  pay  for  the  same  to  the  defend- 
ants. The  defendants,  upon  learning  this, 
refused  to  make  conveyance,  giving  as  a 
reason  for  the  refusal  that  the  property  was 
to  be  used  for  an  isolation  hospital.  Upon 
the  trial  of  the  cause  the  defendant  Honniss 
gave  the  following  testimony:  "Q.  Yon  are 
a  married  man?  A.  Yes,  sir.  Q.  And  were 
at  the  time  you  executed  this  option?  A. 
Yes,  sir.  Q.  And  your  wife  was  living  with 
you  at  the  house  at  the  time?  A.  Yes,  sir. 
Q.  And  your  wife  is  still  living?  A.  Yes, 
sir.  Q.  Mr.  Honniss,  bow  old  are  you?  J^. 
I  believe  I  was  seventy-eight  years  old  yes- 
terday. Q.  How  old  is  Mrs.  Honniss?  A. 
Well,  she  is  five  years  younger,  I  believe. 
Q.  Seventy-three?  A.  Yes."  Upon  this  evi- 
dence alone  the  court,  relying  upon  and  ap- 
plying Gerbert  v.  Trustees,  59  N.  J.  Law,  160, 
35  Ati.  1121,  59  Am.  St  Rep.  578,  which  de- 
cided that  In  an  action  on  contract  for 
breach  of  covenant  to  convey  real  estate  with 
warranty  of  title  when,  the  vendor's  title  is 
defective  nominal  damages  only  can  be  re- 
covered, held  that  the  defendant  Honniss 
was  excused  from  carrying  out  the  option 
to  convey  because  of  inability  to  make  title 
by  reason  of  the  inchoate  right  of  dower  of 
his  wife,  and  directed  a  verdict  for  the 
amount  wliich  the  plaintiff  had  paid  for  the 
option.  It  is  this  direction  which  the  plain- 
tiff alleges  for  error.  ' 

The  defendant  Honniss  at  no  time  alleged 
or  claimed  that  the  reason  for  not  making 
the  conveyance  was  that  his  wife  was  un- 
willing to  release  her  dower  in  the  prem- 
ises, or  gave  that  as  a  reason  for  not  carrying 
out  ills  contract  There  is  notliing  in  the 
case  to  show  that  his  wife  ever  refused  to 
join  in  a  deed  for  the  premises,  or,  if  re- 
quested, would  not  have  joined  in  a  con- 
veyance. He  testified  on  the  trial  that  tlie 
plaintiff  could  then  buy  it  for  a  factory  at 
the  same  price.  The  only  reference  through- 
out the  whole  transaction  to  the  wife's  right 
of  dower  is  the  testimony  above  stated  given 
at  the  trial.  And  the  defendant  did  not  then 
give  that  as  a  reason  for  not  making  the 
conveyance,  but  gave  an  entirely  different 
and  inadequate  reason.    Upon  the  trial  of  the 
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cause  the  plaintiff  testified  that  the  defend- 
ant Honnlss  told  bim  he  was  in  an  embaiN 
rassing  position;  that  Mr.  Tiffany,  for  whom 
he  did  a  great  deal  of  business,  did  not  want 
htm  to  give  the  deed;  that  this  matter  placed 
him  in  an  embarrassing  position,  because  Mr.. 
Tiffany,  for  whom  he  did  a  great  deal  of 
work,  did  not  want  bim  to  let  ns  have  the 
property  for  the  purpose  of  an  Isolation  hos- 
pital; tliat  he  kept  saying  that  he  could  not 
do  It  on  account  of  Mr.  Tiffany;  that  he  did 
a  great  deal  of  business  with  Mr.  Tiffany, 
and  he  did  not  want  the  thing  done;  that  he 
had  no  objection  himself;  that  Mr.  Tiffany 
did  not  want  him  to  give  a  deed;  that  he 
did  not  care  about  the  other  people,  but  he 
did  care  about  Mr.  Tiffany;  that  he  could  not 
give  tlie  deed  on  that  account— on  account  of 
Mr.  Tiffany;  that  tliat  seemed  to  be  the  on- 
ly objection  that  he  had  to  giving  up  the 
deed.  The  defendant  Honnlss  testified  as 
foUows:  "Q.  Where  did  you  first  hear  that 
the  property  was  to  be  used  as  an  Isolation 
hospital?  A.  I  saw  It  in  a  paper.  Q.  That 
was  the  first  you  knew  of  it?  A.  Yes,  sir; 
and  I  was  dnmfounded  to  think  that  it  was 
to  be  used  for  a  hospital.  Q.  And  np  to  that 
time  yon  would  have  been  perfectly  willing 
to  convey  it?  A.  Yes,  sir;  Mr.  Brown  could 
buy  It  up  to  that  time  for  a  factory,  and  he 
can  buy  it  to-day  for  a  factory  for  the  same 
mice.  Q.  And  the  reason  yon  did  not  make 
the  deed  was  because  you  learned  that  the 
property  was  to  go  to  the  city  for  an  isola- 
tion hospital?  A.  Yes,  sir."  The  defend- 
ant's counsel,  to  whom  the  plaintiff  was  re- 
ferred by  the  defendant,  also  testified  that  he 
told  the  plaintiff  that  the  reason  tlte  de- 
fendant Honnlss  would  not  convey  the  prop- 
erty to  the  plaintiff  was  because  It  was  to 
be  used  for  the  purpose  of  an  isolation  hos- 
pitaL 

The  facts  of  the  c^se,  as  above  stated, 
show  dearly  that  It  is  not  within  that  of 
Gerbert  v.  T^stees,  supra.  .  In  that  case  on 
the  Ist  of  March,  1884,  one  Snyder  entered 
into  a  lease  with  the  trustees  of  the  Congre- 
gation of  the  Sons  of  Abraham  for  certain 
premises  for  the  period  of  five  years  from 
April  1,  1884.  The  lease  contained  a  stipu- 
lation for  a  further  term  of  five  years,  pro- 
vided notice  should  be  given  three  months 
before  the  expiration  of  the  said  term.  Oc- 
tober 12,  1888,  notice  was  given  by  the  lessee 
that  a  further  term  was  desired.  No  new 
lease  was  actually  executed,  but  the  trustees 
continued  in  {rassesslon  of  the  property  after 
the  expiration  of  the  first  term  of  five  years. 
8nyder  died  in  April,  1892.  Peter  Gerbert 
was  appointed  ills  executor.  After  the  death 
of  Snyder  a  demand  was  made  for  a  con- 
veyance of  the  property  pursuant  to  the  fol- 
towlng  provision  contained  in  the  lease:  "And 
further  that  if  the  said  party  of  the  second 
part  shall  desire  to  purchase  the  demised 
premises  th^t  be  (the  lessor)  will  at  any  time 
daring  the  tenancy  hereby  created  or  agreed 
upon  for  the  ctmsideratton  of  sevea  thousand 


dollars  sell  and  convey  by  warranty  d«ed 
with  the  usual  full  covenants  free  and  clear 
of  all  encumbrances  the  demised  premises  to 
the  said  party  of  the  second  part  or  such 
person  or  persons  as  they  shall  desire  upon 
their  giving  to  him,  his  heirs,  executors  or 
administrators  notice  that  they  desire  such 
conveyance,  such  conveyance  to  be  made 
witliin  thirty  days  after  the  giving  of  snch 
notice  and  the  i>ayment  of  rent  to  cease  at 
the  delivery  of  such  deed  and  if  not  deliver- 
ed within  the  said  thirty  days  then  said  rent 
tt>  cease  at  the  end  of  that  time."  Gerbert 
was  unable  to  make  this  conveyance  because 
Snyder  had  only  a  life  estate  in  the  prop- 
erty covered  by  the  lease— an  estate  by  curte- 
sy—the  titie  to  the  property  being  in  his 
wife,  deceased  at  the  time  of  making  the 
lease.  Here  there  was  an  absolute  inability 
In  the  seller  or  his  executor  to  convey  by 
reason  of  total  failure  of  titie  in  tbem.  In 
the  case  sub  Judlce  there  Is  no  allegation 
of  any  disability  in  the  seller  to  convey  but  a 
refusal  to  convey  for  a  totally  inadequate 
reason,  and  in  such  case  the  plaintiff  Is  entt- 
tied  to  recover  for  the  loss  of  his  bargain. 
Bngel  V.  Fitch,  L.  R.  8  Q.  B.  659. 

The  Judgment  of  nonsuit  will  be  reversed, 
and  a  venire  de  novo  awarded. 

(71  N.  J.  L.  }2) 

ALBBY  V.  WBINQART. 

(Supreme  Court  of  New  Jersey.     June  1S> 

1904.) 

rANDLOBD   AND  TKNANT— EXCLUSION  FBOK 
PBEUISES— DAUAOBS. 

l.An  action  can  be  maintained  to  recover 
dantages  for  the  refusal  of  the  lessor  to  permit 
the  lessee  to  take  possession '^f  the  demised 
premises  under  a  valid  parol  lease. 

2.  Where  the  damages  claimed  are  continu- 
ing, and  cannot  be  fully  ascertained  at  the  time 
suit  is  commenced,  sudi  damages  only  as  bav? 
accrued  at  the  time  the  suit  is  Instituted  can  be 
recovered  in  such  suit. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court 

Action  by  George  A.  Albey  against  Andrew 
M.  Weingart.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

Argued  February  term,  1904,  before  VAN 
BYCKEL  and  FORT,  JJ. 

C^eorge  S.  Silzer,  for  plaintlfC  T.  B.  Boo- 
raem,  for  defendant 

VAN  SYOKBL,  J.  On  the  2lBt  day  of 
October,  1903,  Albey,  the  plaintiff,,  rented  of 
Weingart,  the  defendant,  certain  rooms  in  a 
dwelling  house  in  New  Brunswick,  posses- 
sion of  which  was  to  be  given  on  the  1st  day 
of  November,  1903.  No  term  was  agreed  upr 
on,  but  rent  was  to  be  paid  monthly  at  the 
sate  of  $30  per  month.  The  letting  was  by 
parol,  no  money  having  been  paid  by  the 
plaintiff.  On  the  26th  day  of  October,  1903. 
^be  defendant  notified  the  plaintiff  that  he 

f  1.  See  Landlord  and  Tenant,  vol.  32,  Cent'  DUL 
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bad  rented  the  rooms  to  another  person,  and 
that  plaintiff  could  not  bare  them.  In  the 
meantime  the  plaintiff,  with  a  family  consist- 
ing  of  himself,  his  wife,  and  two  children, 
gave  up  the  possession  of  a  house  he  had 
been  occupying  in  Orange,  N.  J.  After  serv- 
ice of  the  said  notice,  the  plaintiff  endear- 
ored  to  obtain  another  house  in  New  Bruns- 
wick, but  failed  to  secure  one  suitable  to  his 
circumstances.  He  moved  his  furniture  and 
family  to  New  Brunswick,  and  brought  suit 
in  the  district  court  to  recover  damages  for 
the  loss  he  sustained  by  the  refusal  of  the 
defendant  to  give  him  possession.  It  does 
not  appear  when  the  suit  was  instituted,  but 
on  the  25tb  day  of  January,  1904,  he  recov- 
ered a  Judgment  against  the  plaintiff  for 
damages  which  he  claimed  bad  accrued  and 
which  would  thereafter  accrue  up  to  April 
1,  1904. 

Where  no  time  la  mentioned  in  a  lease, 
and  no  annual  rent  Is  reserved,  the  time  of 
the  tenure  under  the  agreement  will  be  con- 
trolled by  the  Interval  of  payments;  montta- 
ly  or  weekly  payments  implying  monthly  or 
weekly  tenancies.  Steffens  v.  Earl,  40  N.  J. 
Law,  1^,  29  Am.  Rep.  214.  Since  this  deci- 
sion was  rendered,  the  act  of  1888  (Qen.  St 
p.  1024,  §  37)  was  passed,  providing  "that  In 
any  letting  where  no  term  is  agreed  upon, 
and  the  rent  la  payable  monthly  so  long  as 
the  tenant  pays  the  rent  as  agreed,  it  shall 
be  unlawful  for  the  landlord  to  dispossess 
the  tenant  before  the  first  day  of  April,  suc- 
ceeding the  commencement  of  such  letting, 
without  giving  the  tenant  three  months'  no- 
tice In  writing  to  quit"  By  force  of  this 
statute,  the  plaintiff  was  entitled  to  a  term 
running  to  April  1,  1904,  If  he  paid  his  rent 
monthly,  unless  the  landlord  gave  him  three 
months'  notice  In  writing  to  terminate  it  at 
the  end  of  any  month  prior  to  April  1,  1004. 
It  does  not  appear  In  the  case  that  such  no- 
tice was  given  by  the  defendant.  The  parol 
lease  was  valid,  although  the  right  to  pos- 
session was  to  accrue  on  the  1st  day  of  No- 
vember, 1903.  In  Blrckhead  v.  Cummlngs, 
83  N.  J.  Law,  44,  It  was  held  that  under  sucta 
a  lease  the  landlord  could  recover  the  rent 
reserved. 

Tbe  defendant  at  the  close  of  plaintUTs 
case  in  the  district  court  moved  for  a  non- 
suit on  tbe  ground  that  the  agreement  was  a 
contract  for  an  interest  In  land,  and  that  an 
action  would  not  lie  for  damages  for  the 
breach  of  such  a  contract  not  in  writing. 
Blrckhead  t.  Cnmmings,  33  N.  J.  Law,  44, 
and  Gano  ▼.  Vanderveer,  34  N.  J.  Law,  293, 
are  atrthoritles  to  the  contrary.  When  Gano 
T.  Vanderveer  was  decided,  the  statute  of 
frauds  contained  the  words  "whereupon  the 
rent  reserved  to  the  landlord  during  such 
term,  shall  amount  to  two  third  parts  at  the 
least  of  the  full  improved  value  of  the  thing 
demised."  The  failure  to  show  the  improved 
valne  of  the  premises  in  that  case  was  one 
of  tbe  grounds  upon  which  the  Supreme 
Court  sustained  the  nonsuit  granted  In  the 


trial  covurt  This  clause  Is  omitted  In  tbe 
statute  of  frauds  as  it  now  stands.  The  non- 
suit was  properly  refused  in  tbe  case  under 
consideration. 

The  lease  by  parol,  being  valid,  will  sup- 
port any  action  which  can  be  resorted  to  up- 
on any  valid  parol  agreement  to  recover 
damages  for  ita  breach.  The  damages  re- 
covered in  the  district  court  were  for  the 
alleged  loss  sustained  by  the  plaintiff  by  rea- 
son of  bis  inability  to  procure  another  bouse, 
and  for  tbe  expense  of  storing  bis  goods,  and 
also  for  the  loss  which  he  claimed  would  fall 
upon  him  for  tbe  like  reasons  between  tbe 
time  of  instituting  his  suit  and  the  Ist  of 
April,  1904.  Tbe  defendant  requested  the 
trial  court  to  charge  "that  no  damages  ex- 
cept those  actually  suffered  at  the  time  the 
suit  was  instituted  could  be  recovered  in  this 
suit"  Tbe  court  refused  so  to  charge,  and 
In  that  respect  there  was  error  in  law. 
Brewster  v.  Sussex  R.  Co.,  40  N.  J.  Law,  57; 
Church  V.  Paterson  E.  Co.,  66  N.  J.  Law, 
219,  49  Atl.  1030,  55  L.  B.  A.  81;  Church  v. 
Paterson  R.  Co.,  68  N.  J.  Law,  399,  53  AtL 
449,  1079.  The  plaintiff  recovered  full  dam- 
ages for  his  alleged  loss  by  reason  of  being 
without  a  house  until  April  1,  1904.  It  was 
not  shown,  and  could  not  be  shown,  that  he 
could  not  have  procured  a  suitable  house  be- 
tween tbe  time  of  commencing  bis  suit  and 
the  1st  of  April,  1904. 

The  judgment  appealed  from  Is  therefore 
reversed,  and  a  new  trial  ordered. 

.     (71  N.  J.  U  l«) 
CLEVBNOER  ▼.  MOORB. 
(Snpreme  Coart  of  New  Jersey.     Jane  18, 
1904.) 

OOBPOBATIOire— STOCK      ASSESSMKirrS— COtlAT* 

KBAI.   ATTACK— ACTION    AT    LAW— UA- 

BU.ITY  OP  STOCKnOLOEB. 

1.  In  a  suit  by  a  trustee  in  bankruptcy  in  a 
state  court  to  recover  an  assessment  for  the 
amount  remaining  nnpaid  upon  a  stock  sub- 
scription pursuant  to  an  order  of  tbe  United 
States  District  Court,  the  validly  of  the  as- 
sessment cannot  be  questioned.  It  is  not  open 
to  ft  collateral  attack. 

2.  Where  it  becomes  necenary,  in  winding 
up  the  affairs  of  an  insolvent  corporation,  to 
order  such  an  assessment  to  satisfy  the  claims 
of  corporate  creditors,  a  court  of  equity  Is  the 
proper  tribunal;  but,  when  the  assessment  has 
been  oKdered  hi  sa«b  tribunal,  an  action  at  law 
may  be  brought  against  the  stockholder  to  coI-> 
lect  his  quota.  Such  a  suit  may  Il>e.  brought  in 
the  state  courts  of  the  proper  Jurisdiction. 

S.  One  may  become  liable  as  a  stockholder 
without  a  formal  Snbscription  or  where  it  is  ir- 
regular. The  contract  may  be  inferred  from  ac- 
quiescence and  the  acceptance  of  the  benefits 
of  membership. 

4.  Where  the  rights  of  creditors  are  Involved, 
the  issue  of  stock  by  the  officers  of  a  corpora- 
tion as  paid  for  in  work  and  labor,  pursuant 
to  the  general  powers  of  the  corporation,  is 
upheld  only  where  the  contract  for  the  rendition 
of  the  services  payable  in  stock  has  been  made 
in  good  faith,  and  the  servioes  accepted  in  pay- 
ment have  been  put  in  at  a  full,  fair,  and  bona 
fide  valuation. 

(Syllabus  by  the  Court.) 

f  L  Bm  Bankruptcy,  VoL  <,  Cent  Dig.  I  4M. 
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Action  by  William  M.  OI«venger,  tmatee, 
against  Richard  M.  Moore.  Verdict  for  plain- 
tiff. Rule  to  show  canse  denied  on  condi- 
tion. 

Argned  November  term,  1903,  before  OUM- 
MERE,  G.  J.,  and  DIXON,  SWATZE,  and 
HENDRIGKgON,  JJ. 

J.  H.  Oasklll,  for  plaintiff.  Samuel  Ire- 
dell and  Howard  Carrow,  for  defendant 

HBNDRIGKSON,  J.  This  iB  A  rule  to 
■how  cause  why  a  new  trial  should  not  be' 
had.  Hie  suit  waa  b'rbught  by  the  tmatee 
of  a  bankrupt  corporation  to  recover  of  the 
defendant  the  amount  remaining  due  upon 
gtodi  alleged  to  have  been  subscribed  for  and 
then  held  In  the  bankrupt  company  pursuant 
to  the  order  and  direction  of  the  United  States 
District  Court  of  New  Jersey.  The  number 
of  shares  alleged  to  be  so  held  was  101,  of 
the  par  value  of  $100.  The  plaintiff  claimed 
that  no  part  of  the  subscription  for  the  stock 
had  been  paid  by  the  defendant,  and  sued  to 
recover  the  sum  of  $10,400.  At  the  conclu- 
sion of  the  plaintiff's  case  a  motion  to  non- 
suit was  made,  upon  grounds  to  be  hereafter 
noted.  The  motion  was  denied  by  the  court, 
and  exception  to  such  denial  was  duly  tak- 
en and  sealed.  The  defendant  had  testified 
at  the  call  of  the  plaintiff.  The  defense  rest- 
ed without  calling  witnesses,  and  thereupon 
the  plaintiff's  counsel,  conceding  that  the  de- 
fendant, under  his  evidence,  which  was  un- 
contradicted, was  entitled  to  a  credit  of  cash 
paid  to  the  company  from  time  to  time 
amounting  to  $2,000,  moved  the  court  to  di- 
rect a  verdict  for  the  plaintiff  for  a  balance 
of  $7,800,  which  was  done  over  objection,  and 
a  verdict  was  rendered  accordingly.  To  this 
direction  exception  was  duly  taken,  and  al- 
lowed and  sealed.  The  contention  was  and 
Is  that  the  defendant  was  a  promoter  of  the 
company ;  that  he  had  given  the  company 
the  benefit  of  his  special  and  expert  knowl- 
edge in  its  organization  and  conduct,  which, 
under  an  alleged  contract  with  the  company, 
was  to  be  full  payment  and  satisfaction  for 
the  stock;  and  that  upon  these  grounds  the 
refusal  to  nonsuit  and  the  direction  of  the 
verdict  were  erroneous. 

It  is  contended  that  the  refusal  to  nonsuit 
was  error  because  the  trustee  made  no  assess- 
ment, but  simply  demanded  tiie  whole  amount 
due  upon  the  stock.  The  answer  to  this  Is 
that  the  trustee  followed  the  direction  of  the 
order  of  the  TJnited  States  District  Gourt, 
which  had  jurisdiction  of  the  matter,  which 
was  to  make  the  assessment  for  "the  whole 
amount  remaining  unpaid  on  said  stock." 
The  decree  recites  that  the  defendant  was 
duly  notified  of  that  proceeding.  The  pro- 
priety or  validity  of  that  assessment  cannot 
be  questioned  collaterally.  Hood  v.  Mc- 
Nanghton,  54  N.  J.  Law,  425,  427,  24  Atl, 
497;  Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup. 
Ct  739,  88  L.  Ed.  184;  Cumberland  Lumber 
Oo.  V.  Clinton  Hill  I<umber  Mfg.  Co.,  57  N. 
J.  Eq.  627,  629,  42  Ati.  685. 


The  next  ground,  of  error  is  that  this  suit 
can  only  be  maintained  ln«quity.  In  a  suit 
to  wind  up  the  affairs  of  an  insolvent  cor- 
portition,  where  It  becomes  necessary  to  or- 
der an  assessment  to  be  made  upon  unpaid 
subscriptions  of  stock  to  satisfy  the  claims 
of  corporate  creditors,  a  court  of  equity  Is 
the  proper  tribunal;  but  where,  in  a  suit  in 
that  jurisdiction,  such  an  assessment  has 
been  ordered,  an  action  at  law  may  be 
brought  against  a  stockholder  to  collect  hte 
quota.  Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber  Mfg.  Co.,  supra;  Hood  v.  Mc- 
Naughton,  supra.  It  is  intimated,  rather 
than  urged,  that  the  suit  must  have  been 
brought  in  the  United  States  courts,  but  this 
point  is  clearly  untenable.  The  twenty-third 
section  of  the  bankruptcy  act  of  July  1,  189S, 
c.  541,  I  23,  30  Stat  552,  563,  recognizes  the 
jurisdiction  of  the  state  courts  over  suits 
brought  by  the  trustee.  B  Gyc.  250;  3  T7.  S. 
Comp.  St.  1901  (West  Pub.  Go.)  p.  3431.  This 
construction  of  section  23b  was  sanctioned 
by  the  Supreme  Court  of  the  United  States 
in  Bardes,  Trustee,  etc.,  v.  Bank,  178  U.  S. 
624,  20  Sup.  Ct  1000,  44  L.  Ed.  1175. 

The  next  contention  is  that  the  defendant 
never  subscribed  in  writing  for  these  shares 
of  stock,  and  that  for  only  four  of  them  did 
he  become  obligated  under  the  certificate  of 
lncori)oratlon.  The  answer  to  this  is  that 
the  defendant  after  denying  that  he  sub- 
scribed for  more  than  4  shares,  testified  fur- 
ther that  he  sbld  and  assigned  to  Mr.  Whit- 
ney 48  shares  out  of  the  100  shares  of  his 
own  original  stock  in  the  company;  that  the 
Btockbook  stubs  showed  the  issue  of  100 
shares  of  the  stock  to  the  defendant,  and 
that  they  were  signed  by  the  defendant  as 
president  of  the  company;  that  the  defend- 
ant besides  being  a  director  and  president 
Of  the  company,  also  acted  as  its  treasurer, 
receiving  money  on  account  of  subscriptions 
of  stock,  and  paying  out  moneys  in  its  buUd- 
ipg  operations.  These  conditions  continued 
for  several  years,  and  during  the  whole  pe- 
riod of  the  company's  solvency.  In  a  suit 
brought  in  the  interest  of  the  unpaid  cred- 
itors of  the  corporation,  the  defendant  can- 
not now  be  heard  to  deny  that  he  became 
and  was  a  stockholder  to  the  extent  of  the 
100  shares.  This  arises  out  of  the  principle 
that  is  well  established  that  even  without 
a  formal  subscription,  or  where  it  Is  irreg- 
ular, the  contract  may  be  inferred  from  ac- 
quiescence and  acceptance  of  the  benefits  of 
membership.  26  Am.  &  Eng.  Enc.  of  L.  (Zd 
Ed.)  904,  and  cases  cited. 

A  further  contention  is  made  that  the  cer- 
tificates were  irregular,  in  being  attested  by 
the  secretary  instead  of  by  the  treasurer,  as 
the  statute  requires.  But  they  were  signed 
by  the  defendant  as  president,  and  he  had 
full  notice  of  the  irregularity,  and  made  no 
objection.  And  since  the  certificate  is  not 
the  stock  Itself,  but  evidence  of  the  owner- 
ship of  the  stock  (Cook  on  Corporations,  S 
13;   Lakewood  Gas  Co.  v.  Smith  [N.  J.  Ch.] 
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Bl.Atl.  152),  the  irregularity  does  not  relieve 
tbe  defendant's  responsibility  as  a  sbare- 
bolder. 

Tbe  next  contention  is  that  defendant  was 
not  liable  as  a  stockholder  for  calls  or  as- 
sessments upon  tbe  shares  in  question,  be- 
cause tbey  were  not  issued  for  casta,  but 
were  to  be  given  to  him  for  bis  time  and 
services,  and  for  his  skill  and  experience.  In 
getting  up  the  glass  plant  for  the  purpose  of 
exhibiting  glassware  in  process  of  manufac- 
ture; and  that  would,  in  effect,  be  an  issue 
of  stock  for  labor  and  services,  or  for  prop- 
erty purchased,  pursuant  to  section  49  of  our 
corporation  act  (Laws  1896,  p.  293,  c.  185). 
By  section  48  it  is  enacted  that  nothing  but 
money  shall  be  considered  as  payment  of  any 
part  of  the  capital  stock  of  a  corporation, 
except  as  thereafter  provided  In  case  of  tbe 
purchase  of  property.  Was  there  any  evl- 
dence  to  sustain  the  alleged  contract  to  give 
the  $10,000  worth  of  stock  for  the  labor  and 
services  of  the  defendant?  There  Is  nothing 
found  in  the  minutes  or  in  tbe  stockbook 
to  show  that  tbe  payment  was  to  be  In  prop- 
erty or  services  of  any  kind.  The  minutes 
showed  ,a  resolution  passed  authorizing  tbe 
directors  to  sell  and  Issue  not  exceeding  $39,- 
000  6t  stock  of  the  company  at  par,  etc. 
Tbere  is  no  mention  that  It  could  be  Issued 
for  services  or  property.  There  were  but 
four  directors,  and  one  of  those  bad  not 
qualified.  As  before  stated,  the  defendant 
offered  no  evidence,  and  tbe  sole  reliance 
for  the  proof  of  such  authority  is  derived 
from  the  examination  of  the  defendant.  He 
testified  in  answer  to  his  own  counsel  as  fol- 
lows: "Q.  Now,  when  was  the  meeting  of 
the  company  held,  and  where  was  that  meet- 
ing held,  where  it  was  arranged,  as  you  say, 
that  yon  were  to  get  one  hundred  sbares  of 
the  company?  A.  Tbe  meeting  that  it  was 
to  be  issued  was  In  Cox  &  Son's  office.  Q. 
Who  were  present?  A.  Mr.  Cox  and  myself. 
Q.  Any  one  else?  A.  No,  sir."  He  fprtber 
testified  that  there  was  a  subsequent  meet- 
ing at  the  office  of  the  company  at  which  Mr. 
Cox  and  himself  and  Mr.  Minch,  another  di- 
rector, were  present,  and  that  tbey  just  rati- 
fied what  had  been  done  at  the  previous 
meeting.  He  failed  to  say  what  that  was, 
and  then  testified  as  follows:  "Q.  Was  this 
transaction  explained— your  stock  transac- 
tion? A.  I  can't  say.  There  were  several 
things  came  up  that  was  very  important 
Some  of  It  that  was  not"  He  was  next 
questioned  and  testified  in  this  way:  "Q. 
Now,  then,  what  was  the  arrangement,  If 
tbere  was  any?.  A.  For  my  experience  in 
tbe  business  In  promoting  the  company,  and 
for  labor  and  for  moneys  paid  in.  Q.  What 
were  you  to  get  for  your  experience  and 
your  labor  In  promoting  tbe  company,  and 
money  that  you  had  paid  in?  What  were 
you  to  get?  A.  One  hundred  shares  of  stock. 
Q.  What  was  Mr.  Cox  to  get?  A.  The  same. 
•  •  *  Q.  And  Mr.  Cox,  for  his  skill  and 
labor,  was  also  to  get  ?10,000?    A.  Yes,  sir." 


As  to  whether  this  arrangement  was  entered 
into  at  any  of  the  meetings  of  the  board, 
the  witness  falls  to  say.  Nor  does  it  appear 
that  the  arrangement  ever  took  the  form  of 
an  actual  agreement,  or  that  it  embraced  any 
terms  as  to  valuation  of  services  rendered  or 
to  be  rendered,  or  as  to  what  proportion  of 
the  amount  was  to  be  in  services  and  what 
In  cash,  as  a  consideration  for  the  issue  of 
the  stock.  Plainly,  tbere  Is  no  proof  that  the 
stock  was  issued  for  property  pursuant  to 
our  statute.  Is  there  any  proof  to  show  its 
Issue  for  labor  and  services  under  tbe  gen- 
eral powers  of  this  corporation.  It  is  a  set- 
tled doctrine  In  this  state  that  transactions 
of  this  character,  where  stock  has  been  is- 
sued as  paid  up  in  work  and  labor  pursuant 
to  the  general  powers  of  tbe  corporation,  are 
upheld  only  where  the  contract  for  the  ren- 
dition of  services  has  been  made  in  good 
faith,  and  the  services  accepted  in  payment 
have  been  put  in  at  a  full,  fair,  and  bon^ 
fide  valuation.  Wetberbee  v.  Baker,  35  N.  J. 
Eq.  501.  Applying  these  principles  to  tbe 
present  case,  we  think  the  defendant  has 
failed  to  show  that  tbe  shares  in  question 
were  lawfully  Issued  as  paid-up  stock,  for 
labor  and  services,  and  hence  not  subject  to 
the  assessment 

There  is  one  point  however,  wherein  we 
think  the  trial  Judge  has  committed  error. 
The  verdict  was  directed  for  $7,800.  This 
was  on  the  basis  that  the  defendant  was  tbe 
owner  of  104  shares  of  tbe  stock.  This  does 
not  appear  with  such  clearness  as  to  Justify 
a  direction.  While  he  subscribed  for  4  shares 
in  the  certificate  of  incorporation,  be  receiv- 
ed no  certificate  for  tbe  same,  apart  from  tbe 
certificate  for  the  100  shares.  When  the  de- 
fendant was  cross-examined,  he  said:  "Q. 
But  you  say  you  were  to  get  from  the  com- 
pany one  hundred  shares?  A.  Yes,  sir.  Q. 
Were  those  exclusive  of  the  four  shares  you 
got— that  you  were  to  get?  A.  Inclusive  of 
the  four  shares." 

If  the  plaintiff  will  consent  to  a  reduction 
of  the  verdict  and  Judgment  to  the  sum  of 
$7,400,  tbe  verdict  may  stand;  otherwise  the 
rule  will  be  made  absolute,  and  a  new  trial 
granted. 


SNYER  V.  NEW  YORK  &  NEW  JERSEY 
TELEPHONE  CO.  et  al.  ' 

(Supreme  Court  of  New  Jersey.     Jane  18, 
1904.) 

FI.EADIN  a— DEKUBBEB. 

1.  Demnrrants  are  not  entitled  to  have  con- 
sidered alleged  defects  in  the  declaratign  not 
specified  in  the  causes  of  demurrer. 

Action  by  John  Snyer  against  the  New 
York  &  New  Jersey  Telephone  Company  and 
others.  Heard  on  demurrer  to  the  declara- 
tion.   Judgment  for  plaintiff. 

Argued  February  term,  1904,  before  QUM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
SWAYZB,  JJ. 
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George  P.  Rust,  for  plaintiff.  E.  A.  &  W. 
T.  Day,  for  defendants. 

PER  CURIAM.  Oar  examination  of  the 
declaration  in  this  case  leads  as  to  the  con- 
clusion that  the  causes  of  demnrrer  specified 
by  the  defendant  are  without  merit.  The 
defendants  are  not  entitled  to  hare  consid- 
ered by  the  court  alleged  defects  in  the  dec- 
laration not  specified  in  the  causes  of  demur- 
rer.   The  plaintiff  Is  entitled  to  judgment. 


(n  N.  J.  U  87) 

VANDERBILT  T.  CENTRAL  E.  CO.  OF 

NB^  JERSEY. 

(Supreme  Court  of  New  Jersey.     June  13, 

1004.) 

HEOUaCNCX  — PEBSONAI.  INJUBT  —  XXAUINA- 
WON  OF  PLAINTirF— LEADING  QUESTIONS — 
mjtX  TO  SHOW  CAUSK— EXAMINATION  OF  WIT- 
NESSES BBFOBB  COUMIBSIONEB. 

1.  In  a  peiBonal  injury  action  it  is  improper 
for  the  counsel  of  plaintiff  to  call  his  attention 
by  a  leading  question  to  an  alleged  injury. 

2.  Where  the  wife  of  plaintiff  was  subpcenaed 
to  testify  befwe  the  commisaioner,  defendant 
vas  entitled  to  examine  the  wife  as  a  witness 
without  previous  conversation  with  her  by  plain- 
tifTs  counsel. 

Action  by  Harmon  K.  Vanderbilt  against 
the  Central  Railroad  Company  of  New  Jer- 
sey. Verdict  for  plaintiff.  On  rule  to  show 
cause.    Rale  absolute. 

Argaed  February  term,  1904,  before  GUM- 
MERE,  a  J.,  and  DIXON,  GARRISON,  and 
8WAXZB,  JJ. 

William  C.  Gebhardt,  for  plaintiff.  George 
Holmes  and  George  H.  Large,  for  defendant 

SWAYZE,  J.  The  only  question  that  re- 
quires consideration  is  the  amount  of  the 
damages.  The  yerdlct  was  for  f3,000.  If 
the  Injuries  of  which  the  plaintiff  complains 
were  the  result  of  the  accident,  the  amount 
Is  not  excessive;  but  the  evidence  leads  us  to 
believe  that  there  Is  a  -very  grave  doubt 
whether  the  femoral  hernia  was  caused  by 
this  accident.  T^is  was  decidedly  the  most 
serious  injury  complained  of,  yet  wljen  the 
plaintiff  was  examined  as  a  witness  in  his 
own  l>ehalf  he  testified  as  follows:  "Q.  What 
was  the  result  of  your  being  pulled  through 
Hiere,  as  you  have  described,  by  your  horse? 
A.  My  injuries— my  teeth  knocked  out— one 
clear  out  and  one  knocked  loose  so  that  it 
shook  ont;  It  came  out  afterwards.  Q. 
What  else?  A.  I  had  my  ribs  broke,  a  cut 
In  my  head,  and  my  shoulder  and  a  bad 
Acrape  right  there  on  my  leg  (Indicating).  Q. 
And  what  else?  A.  My  wagon  broke.  Q. 
Did  you  receive  a  rupture?  (Objected  to.) 
Q.  Did  you  receive  anything  else?  A.  Yes, 
sir;  I  am  ruptured  from  going  through  that 
culvert."  In  view  of  the  fact  that  the  plain- 
tiff's physicians  testified  that  death  was  a 
not  Improbable  result  of  this  hernia,  that  It 
was  Incurable,  and  that  the  chances  of  death 
from  an  ojteratlon  were  one  In  two,  we  think 


it  is  remarkable  that  liie  plaintiff  should 
have  overlooked  so  grave  an  injury,  the  most 
serious  result  of  the  accident,  until  his  at- 
tention was  called  to  it  by  his  -counsel's  lead- 
ing question,  which  was  clearly  Improper. 
Although  this  question  was  immediately  ob- 
jected to,  and  another  question  asked,  the 
harm  was  then  done,  and  nothing  could  be 
gained  by  striking  out  the  testimony,  how- 
ever much  the  defendant  was  prejudiced  by 
this  method  of  examination.  The  testimony 
taken  upon  this  rule  suggests  that  the  rup- 
ture of  the  plaintiff  was  of  long  standing. 
The  plaintiff's  wife  was  subpoenaed  to  testify 
before  the  commissioner,  and  the  record  dis- 
closes that  the  plaintiff's  counsel  insisted  up- 
on a  right  to  converse  with  the  witness  be- 
fore she  testified,  and  did  so.  Thereupon 
counsel  for  the  defendant  asked  the  witness 
to  take  the  stand  to  testify,  and  plaintiff's 
counsel  replied  that  she  would  take  the  stand 
In  a  few  minutes.  We  think,  In  view  of  the 
object  of  taking  the  testimony  before  the 
commissioner,  which  object  had  already  been 
disclosed,  fairness  at  least  required  that  the 
defendant  be  allowed  to  examine  this  wit' 
ness  without  previous  Interference  by  plain- 
tiff's counsel.  The  defendant  seems  to  have 
been  surprised  by  the  testimony  at  the  trial 
as  to  the  rupture,  and  justice  requires  a  new 
trial. 
The  rule  should  be  made  absolute^ 


W7  N.  J.  H.  472), 
DB  BEVOiSB  v.  H.  &  W.  CO.  et  al. 
(Court  of  Chancery  of  New  Jersey.    June  9, 
1904.) 

VqUITT    —    ACCOUNTINO    —    BEDElfPTION       OF 

PLEDGE — DISCOVEBT — BILL — ADEQUATK 

BEIfEDY  AT  LAW. 

-  1.  Plaintiff  alleged  th^t  as  president  of  de- 
fendant corporation  he  was  entitled  to  a  salary 
of  $2,000  per  annum,  and,  in  addition,  to  25 
per  cent  of  the  net  profits  after  10  per  cent,  had 
been  set  aside  for  dividends ;  that  during  his 
incnmltency  he  had  borrowed  $1,000  from  de- 
fendant on  stock  pledged;  and  that,  in  de- 
termining the  percentage  for  the  last  year  of 
his  employment,  the  inventory  had  been  im- 
properly taken.  The  bill  alleged  the  amonnt  in 
dispute,  together  with  the  amount  claimed  to 
be  due  complainant,  which  amount  he  claimed 
the  right  to  offset  against  his  indebtedness,  but 
no  tender  of  the  balance  was  alleged.  Held, 
that  the  bill  did  not  state  a  cause  of  action 
for  an  accounting  in  equity,  the  items  in  con- 
troversy being  neither  numerous  nor  technical, 
nor  beyond  the  capaci^  of  the  jury  to  intel- 
ligently deal  with. 

2.  A  bill  to  redeem  a  pledge  cannot  be  main- 
tained without  the  allegation  of  some  additional 
ground  of  equitable  Jurisdiction. 

3.  A  bill  cannot  be  maintained  for  the  single 
purpose  of  obtaining  a  discovery,  but  only 
where  discovery  is  desired  as  incidental  to  oth- 
er relief  sought  as  to  which  complainant  has 
no  adequate  remedy  at  law. 

Bill  by  Charles  R.  De  Bevolse  against  the 
H.  ft  W.  Company  and  others.  On  rule  to 
show  cause  why  an  Injunction  should  not  Is- 
sue.   Rule  discharged. 


f  t.  See  Pledgee,  vol.  40,  Cent.  Dig.  |  12S. 
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£dward  6.  Adams,  tor  complainant  Al- 
bridge  C.  Smltb,  for  defendants. 

BBKQBN,  V.  C.  It  appears  from  tlie  bUl 
of  complaint  that  the  complainant  serred  un- 
til November  17,  1903,  as  the  president  of  the 
defendant  company,  and  as  one  of  Its  direct- 
ors until  the  10th  day  of  December,  1903, 
the  Btockhoiders,  at  their  annual  meeting  held 
on  that  day,  refusing  to  re-elect  liim  as  di- 
rector; tliat  the  compensation  to  be  paid  the 
complainant  for  his  services  as  president  was 
fixed  by  a  resolution  of  the  board  of  directors 
adopted  December  13,  1908,  as  follows:  "A 
salary  of  ^2,000  per  annum  to  be  paid  in 
monthly  installments,  and  in  addition  to  get 
twenty-five  per  cent,  of  the  net  profits  after 
ten  per  cent,  for  dividends  on  outstanding 
stock  be  set  aside;"  that  in  ascertaining  the 
net  profits  for  the  year  ending  December  10, 
1003,  it  is  alleged,  an  injustice  was  done  the 
complainant  in  the  following  particulars: 
First,  in  taking  the  inventory  of  the  stock  of 
goods  "manufactured  and  unmanufactured," 
because  they  were  inventoried  at  a  price  be- 
low their  real  value  to  an  amount  in  excess 
of  $1,700;  second,  that  while  the  complain- 
ant had  agreed  that  20  per  cent  of  the  book 
value  of  the  mactilnery,  tools,  and  fixtures 
should  be  deducted  from  their  costs,  as  they 
stood  on  the  books,  to  represent  depreciation, 
the  board  of  directors,  in  ascertaining  the  net 
profits,  calculated  such  20  per  cent  upon  the 
sum  of  $10,300,  Instead  of  upon  the  sum  of 
$0,468.56,  that  being  the  amount,  according 
to  the  complainant's  claim,  to  which  the  book 
value  of  the  machinery  account  had  been  se- 
duced by  previous  credits  of  like  character, 
the  excess  being  $166.20,  of  which  the  com- 
plainant would  be  entitled  to  25  per  cent; 
third,  that  the  directors,  In  ascertaining  the 
net  profits,  first  deducted  from  the  gross  prof- 
Its  $5,000,  as  a  reserved  fund  to  offset  a  like 
amount  standing  on  the  books  of  the  com- 
pany to  represent  the  value  of  patents,  trade- 
marks, etc.,  and  as  a  part  of  its  capital  stock 
account  It  further  appears  in  the  bill  'of 
complaint  that  the  complainant  while  presi- 
dent and  one  of  the  directors  of  the  company, 
and  on  the  26th  day  of  June,  1003,  borrowed 
from  the  company  $1,000,  and  "dei)osIted" 
with  the  treasurer  of  the  company  12  shares 
of  the  capital  stock  of  the  defendant  com- 
pany as  "collateral  security,"  the  loan  to  be 
repaid  on  or  before  January  1,  1901;  that  no 
such  payment  was  ever  made,  and,  as  an.  ex- 
cuse for  the  default,  the  complainant  charges 
that  upon  an  accoimting  it  will  be  found  that 
the  company  is  indebted  to  him  in  the  sum  of 
$782.82,  after  charging  him  with  the  amount 
of  the  loan;  that  he  had  demanded  payment 
of  the  $782.82,  and  also  the  return  of  his 
stock  certificate:  that  the  defendant  not  only 
refused  to  comply  with  this  demand,  but 
threatens  to  sell  the  stock  in  satisfaction  of 
the  loan.  The  prayer  of  the  bill  Is  for  a  dis- 
covery of  the  contents  of  the  books  of  the 
defendant,  relating  to  their  profit  and  loss 


account  for  the  year  ending  December,  1903, 
and  of  certain  entries  in  the  minutes  of  the 
proceedings  of  the  corporation,  and  also  that 
an  accounting  may  be  bad  to  determiae  the 
amount  due  to  the  complainant  for  services 
as  president,  and  that  for  this  pnrpoae  the 
annual  inventory  taken  November  80,  1903, 
may  be  corrected  under  the  direction  of  this 
court  and  that  the  deduction  for  depreciation 
of  machinery  may  be  calculated  upon  the  sum 
of  $9,468.56,  instead  of  the  amount  used  by 
the  directors,  and  also  that  the  said  sum  of 
$5,000  be  deducted  from  the  earnings,  only 
after  25  per  cent  of  the  net  profits  liave  been 
set  apart  for  the  complainant  and,  further, 
that  the  defendants  be  enjoined  from  selling 
the  stock  pledged  for  the  loan,  and  be  de- 
creed to  deliver  the  same  to  the  complainant 
and  pay  him  $782.82. 

'This  is  the  complainant's  case  fully  stated, 
and  I  fail  to  see  the  slightest  ground  for  equi- 
table interference.  He  bases  his  claim  for 
equitable  relief  upon  two  grounds— tlie  neces- 
sity for  an  accounting  and  discovery.  I  have 
considered  the  question  of  the  complainant's 
right  to  require  the  defendants  to  account  in 
this  court  snd  am  fully  convinced  that  the 
legal  remedy  is  so  plain,  ample,  and  effective 
that  the  right  to  exercise  a  discretion  and  re- 
tain this  bill  for  the  purpose  of  an  accounting 
cannot  be  supported.  If  it  could,  then  every 
case  where  a  pledge  has  been  deposited  as 
collateral  for  the  payment  of  a  debt  would  be 
the  snbject  of  equitable  Jurisdiction.  In  this 
case  the  creation  of  the  debt  the  borrowing, 
the  date  of  the  loan,  the  amount  and  nonpay- 
ment according  to  the  terms  of  the  agree- 
ment are  all  confessed.  The  complainant 
seeks  to  excuse  the  nonpayment,  because  be 
claims  the  defendant  is  indebted  to  him  In  a 
larger  amount  growing  out  of  a  separa,te 
transaction,  and  that  having  such  counter- 
claim, he  Is  entitled  to  have  it  set  off  against 
his  debt;  and  the  defendant  decreed  to  pay 
the  surplus  due  on  lUs  claim.  Waiving  the 
question  whether  in  any  event  be  can  release 
the  lien  against  the  pledge,  without  at  leadt 
tendering  in  tiis  bill  of  complaint  his  readi- 
ness to  pay  whatever  may 'be  found  due  on 
an  accounting,  no  such  offer  appearing  in  the 
bill  of  complaint,  I  will  dispose  of  the  claims 
of  the  complainant  as  he  presents  them. 

First  he  says  the  inventory  of  th^  goods 
and  stock  is  unfair  to  the  extent  of  $1,700. 
It  is  manifest  that  no  inventory  could  now 
be  taken.  If  desired,  of  the  stock  of  goods 
"manufactured  and  unmanufactured"  as  it 
existed  nearly  a  year  ago;  moat,  if  not  all,  of 
it  must  have  been  disposed  of  in  the  regular 
course  of  business,  and  recourse  could  only 
be  had  to  the  books  of  the  company  showing 
the  original  inventory,  and  these  books  are 
within  reach  of  a  court  of  law.  Nor  is  the 
complainant  In  any  doubt  about  the  amount 
of  the  undervaluatlcm,  as  he  fixes  It  at  $1,- 
700,  and  by  reference  to  the  anajwering  afilda- 
vits,  to  which  I  will  refer  hereafter.  It  is 
plain  ttiet  the  only  real  dispute  is  as  to  the 
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percental*  t»  be  taken  (ron  the  nun  of  tbe 

■ppnlaement  of  tbe  gooda  In  stock,  and  that 
tbe  aacertalnment  of  tbe  undervaluation  la 
■imply  a  matter  of  calculation,  when  tbe  le- 
gal principle  goTemlng  the  complainant's  con- 
tract is  established,  or  the  custom  of  the  trade 
ta  like  caaea  be  proven.  It  la  not  a  question 
of  complicated  accounting,  but  of  fact  and 
law.  If  tbe  defendanta  were  Justified  in  re- 
ducing the  appraised  valuation  by  deducting 
tbe  per  centum,  which  they  did,  before  as- 
certaining tbe  amount  due  the  complainant, 
then  he  would  have  no  ground  of  complaint. 
't  under  the  contract  it  waa  unlawful  to  first 
make  anch  deduction,  then  lie  ia  entitled  to 
kave  tbe  amount  so*  deducted  reatored. 

Tbe  next  Item  complained  of  la  tbe  dedui^ 
tton  tos  tlie  depreciation  of  the  machinery. 
Whether  tlUa  deduction  was  properly  made 
dq;>ends  upon  a  single  Item  appearing  upon 
tbe  booka  of  tbe  complainant,  and  that  ia  the 
cost  of  tbe  machinery  as  shown  by  the  books. 
A  glance  at  the  aoooont  will  dlsdoee  the  fact 

Tbe  third  claim  Is  that  15,000  was  deducted 
for  the  extinguishment  of  a  patent  account 
Certainly  no  equl^  ia  required  to  determine 
tbia  dalm;  once  tbe  legal  question  ia  aettled, 
all  doubt  vanlsbea.  Tbe  amount  in  dispute 
la  $1,250.  There  ia  no  uncertainty  about 
that,  for  If,  under  complainant's  .contract,  as 
a  matter  of  law,  tbe  $6,000  should  not  be  de- 
ducted before  the  ascertainment  of  bis  share 
of  the  profits,  then  be  Is  entitled  to  a  credit 
of  91,250,  otherwise  tbe  defendanta  are  sus- 
tained In  their  claim  of  the  right  to  deduct 
that  sum  at  tbe  expense  of  the  complainant 
The  complainant,  so  far  from  needing  an  ac- 
eonntlng,  states  in  bis  bill  of  complaint  tbe 
precise  balance  due  him,  via.,  $782.82,  and  un- 
doubtedly he  arrived  at  this  sum  by  deduct- 
ing $936.24,  the  amount  remaining  due  on  tbe 
loan,  from  25  per  cent  of  $6,866.29,  the  sum 
of  the  three  disputed  items,  the  result  agree- 
ing ao  nearly  with  tbe  sum  claimed  as  to  war- 
rant that  conclusion.  According  to  tbe  set- 
tled law  In  this  state,  to  Justify  an  equitable 
accounting,  the  accounta  must  be  ao  compli- 
cated and  Intricate  that  a  court  of  law  can- 
not deal  with  them  properly,  having  regard  to 
(be  rigtata  of  Utlganta.  If  it  can,  the  su- 
perior right  of  that  court  to  hear  and  deter- 
mine Buch  matters  la  recognized.  Belling- 
ham  T.  Pahner,  U  N.  J.  Bq.  136,  38  Atl.  199. 
And  In  C^anf ord  v.  Watters,  61  N.  J.  Eq.  284, 
48  AtL  816k  Vice  Chancellor  Pltaey,  after  a 
most  exhaustive  consideration  of  this  ques- 
tion, formulated  what  seems  to  me  a  true 
and  satisfactory  test  to  be  applied  to  tbe 
question,  whether  the  account  is  such  as  to 
give  equity  Jurisdiction,  in  tbe  following 
words:  "Are  tbe  lasues  so  numerous  and  so 
distinct,  and  the  evidence  to  sustain  them  so 
variant,  technical,  and  voluminous,  that  a 
Jury  ta  incompetent  to  intelligently  deal  with 
them  and  come  to  a  Just  conclusion?"  Test- 
ed by  this  rule,  the  complainant  has  not  pre- 
sented such  a  state  of  facts  as  to  confer 
equity  Jurisdiction.    The  issues  are  not  nu- 


mwoBs,  tbe  evidence  required  to  snataln  tbem 
ia  not  variant  technical,  or  Toluminoaa,  ancf 
a  Jury  could  come  to  a  Just  oondualon. 

Another  ground  for  discharging  this  rule  is 
the  fact  that  except  the  queation  aa  to  the 
deduction  of  tbe  $5,000  before  ascertaining 
the  amount  due  to  the  complainant  and  as  to 
which  the  complainant  has  an  undoubted  le- 
gal remedy,  tbe  affldavlta  presented  by  the 
defendanta  entirely  overcome  the  case  made 
by  the  bllL  The  inventory  of  November, 
1903,  of  which  the  complainant  complains,  it 
Is  shown,  was  made  In  tbe  usual  manner,  and 
only  the  customary  deductions  for  deprecU- 
tion  made;  that  after  it  was  completed,  and 
on  the  9th  day  of  December,  1903,  there  was 
a  meeting  of  the  board  of  directors,  at  which 
complainant  was  present  and  acting  aa  a 
member,  and  that  be  did  not  object  to  nor 
protest  against  the  inventory  or  tbe  methods 
employed  in  ita  preparation,  nor  to  the  de- 
duction made,  although  at  the  same  meeting 
be  did  object  to  and  vote  against  another 
propoeltion  affecting  the  amount  of  his  com- 
pensation. 

It  further  appears  from  tbe  affldavlta  that 
tbe  complainant  Is  entirely  mistaken  in  re- 
gard to  tbe  book  value  of  the  machinery,  and 
that  $10,300  was  ita  book  value  as  it  stood  on 
tbe  books  of  account  of  the  defendant  com- 
pany November  80,  1903.  It  is  not  charged 
that  tbe  defendant  la  Insolvent  and  tbe  pre- 
sumption, therefore,  is  that  any  Judgment  tbe 
complainant  migbt  obtain  at  law  can  be  en- 
forced. 

There  is  one  other  claim  made  by  the  com- 
plainant and  that  is  of  a  right  to  tbe  aid  of 
tbia  <^urt  in  the  redemption  of  bia  pledge. 
Under  certain  conditions  that  right  most  cer- 
tainly exista,  but  tbe  required  drcumstanoes 
are  not  present  and,  besides,  if  tbe  complain- 
ant wishes  to  avail  himself  of  this  right  be 
must  offer  to  pay  whatever  may  be  due  on  bis 
debt  to  sebure  which  the  pledge  waa  deposit- 
ed. This  be  negiecta  to  do.  To  maintain  a 
bill  in  equity  to  redeem  a  pledge,  some  special 
ground  must  be  shown,  as  that  an  accounting 
or  discovery  is  wanted,  as,  ordinarily,  bis 
remedy  Is  at  law.  2  Story's  Eq.  Jur.  108& 
Tbe  necessity  for  an  accounting  must  be  real; 
there  must  be  a  series  of  transactions  on  both 
aides,  and  not  merely  one  item  on  one  side 
and  a  number  of  offseta  on  tbe  other.  Jones 
on  Pledges,  f  657.  What  this  complainant 
aeeks  ia  to  have  set  off  against  bis  admitted 
debt  three  items,  the  respective  amounta  of 
which  he  knows  and  states,  and  the  balance 
due  him  he  gives  with  exactness.  Nor  are 
the  amounta,  excepting  as  to  the  charge  for 
d^reclation  on  the  machinery  account  con- 
tested by  the  defendanta;  the  real  dispute  Is 
over  the  application  of  the  law  to  written 
contracta  and  agreemente.  To  maintain  an 
equitable  oStet  some  equitable  ground  tor 
protection  must  be  shown;  a  counter  demand 
alone  is  not  enough.  Hewitt  v.  Kubl,  26  N. 
J.  Eq.  24.  If  the  complaiuant  is  right  in  his 
contention  as  to  tbe  state  of  tbe  accounta  be- 
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tween  these  parties,  the  refusal  to  deliver 
upon  demand  the  certificates  of  stock  amounts 
to  a  conrerslon,  for  which  the  defendants  are 
liable  at  law.  If  their  refusal  to  deliver  Is 
not  justified,  and  If  the  pledgee  should  sell 
the  stock  Improperly,  he  would  be  subject  to 
the  payment  of  all  damages  the  pledgor 
might  sufFer. 

'  Having  determined  that  the  case  as  pre- 
sented by  the  complainant  does  not  entitle 
him  to  the  relief  asked,  It  follows  that  bis 
prayer  for  discovery,  and  as  to  which  he 
waives  answer  under  oath,  furnishes  no 
ground  for  equitable  Jurisdiction,  the  single 
purpose  of  the  discovery  beiug  in  aid  of  the 
relief  sought,  as  to  which  his  legal  remedy  is 
perfect  Miller  v.  Ford,  1  N.  J.  Bq.  S6S; 
Metler'B  Adm'rs  v.  Metier.  18  N.  J.  Eq.  270, 
aflJrmed  19  N.  J.  Eq.  457.  The  claim  the 
complainant  makes  Is  for  the  payment  of 
money;  he  does  not  charge  accident,  mis- 
take, fraud,  or  other  essential  ground  for 
equitable  Jurisdiction.  The  legal  remedy  be- 
ing ample,  the  accounting  sought  for  falling 
within  the  class  properly  subject  to  the  Juris- 
diction of  a  court  of  law,  and  no  right  of  dis- 
covery appearing,  It  follows  that  a  prelim- 
inary injunction  ought  not  to  be  allowed. 

This  leads  to  the  discharge  of  the  rule  to 
show  cause,  and  I  will  advise  accordingly. 


(71  N.  J.  U  W) 

DUNKERLBT  ▼.  WEBENDORFER  MAOH. 
GO. 

(Supreme  Oourt  of  New  Jersey.     June  18, 
1904.) 

IRJDST  TO  SEBVART— ABBinCFTIOR  or  BISK. 

1.  The  willingness  of  a  servant  to  assume  the 
risk  of  obvious  dangers  ta  not  shown  by  the 
fact  that  he  knew  of  the  danger,  in  a  case 
where  the  servant  has  made  complaint,  received 
a  promise  of  repair,  and  continued  work  In  re- 
liance on  the  nromiae. 

2.  Dowd  V.  Erie  R.  Co.  (N.  J.  Sap.)  67  Atl. 
24S,  followed. 

(Syllabus  by  the  (3ourt.) 

Action'  by  William  H.  Dunkerely,  Jr., 
against  the  Webendorfer  Machine  Compa- 
ny. Verdict  for  plaintiff.  Rule  to  show 
cause  discharged. 

Argued  February  term,  1904,  before  GUM- 
MERE,  0.  J.,  and  DIXON.  GARRISON,  and 
8WAYZB,  JJ. 

James  G.  Blauvelt,  for  plaintiff.  John  B. 
Humphreys,  for  defendant 

SWAYZE,  J.  The  plaintiff  was  Injured  by 
the  bursting  of  a  rapidly  revolving  emery 
wheel  while  be  was  grinding  spindles.  The 
defect  complained  of  was  in  the  centers  that 
held  the  spindle,  which  were  so  worn  that 
they  permitted  a  vibration  which  caused  the 
bursting  of  the  wheel.  The  defect  was  known 
to  the  plaintiff,  who  made  complaint  to  Mars- 
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ton,  the  Buiterintendent  Marston  told  the 
plaintiff  that  "he  was  having  a  new  pair  of 
centers  made,  and  be  would  pat  them  in  at 
the  first  opportunity."  The  Judge  -  charged 
that  the  plaintiff  perceived  the  danger,  and 
that  If  that  were  all,  he  could  not  recover; 
that.  If  the  Jury  believed  the  evidence  as  to 
Marston's  promise,  then  the  defendant  took 
the  risk  of  that  danger,  and  reheved  the 
plaintiff  from  the  assumption  of  danger; 
subject  to  this,  that  he  was  bound  to  exer- 
cise reasonable  care  and  prudence  for  his 
own  safety.  The  diarge  was  in  accordance 
with  the  legal  rule  apt>roved  by  this  court 
in  Dowd  V.  Erie  Railroad  Company  (N.  J. 
Sup.)  87  Atl.  ^8.  The  'opinion  In  that  case 
S^as  filed  so  recently  before  the  argument  of 
the  present  case  that  it  could  hardly  have 
been  known  to  counsel.  We  have  examined 
the  able  and  elaborate  argument  In  the  pres- 
ent case,  but  fall  to  find  any  suggestion  or 
authority  therein  which  leads  us  to  change 
the  view  expressed  in  the  Dowd  Case.  The 
difficulty  with  which  the  defendant  contends 
Is  that  there  is  negligence  on  its  part  In  the 
first  instance  in  failing  to  exercise  reason- 
able care  about  the  machine.  For  this  neg- 
ligence the  defendant  is  liable  unless  it  ex- 
culpates itself.  It  only  exculpates  Itself  when 
it  shows  that  the  plaintiff  assumed  the  risk. 
In  some  cases  the  assumption  of  risk  is 
shown  by  the  fact  of  accepting  employment 
The  mere  acceptance  of  the  employment 
evinces  a  willingness  to  assume  the  ordiliary 
risks  of  that  employment  as  a  sailor  as- 
sumes the  risk  of  perils  of  the  sea.  In  oth- 
er cases  it  is  shown  by  the  servant  continu- 
ing at  work  without  complaint  where  a  new 
danger  arises  which  is  obvious  or  discovera- 
ble by  the  exercise  of  ordinary  care,  and, 
although  the  servant  does  not  assume  the 
risk  of  the  master's  negligence,  yet  if,  with 
knowledge  of  that  negligence,  he  continues 
toe  work  without  complaint  the  master  is 
exculpated.  The  master  Is  not  exculpated, 
however,  unless  the  willingness  of  the  serv- 
ant to  incur  the  risk  is  shown  or  reasonably 
inferred  from  the  circumstances  of  the  case. 
Such  willingness  is  not  shown,  nor  is  it  rea- 
sonably inferred  from  knowledge  of  the  dan- 
ger by  the  servant,  where  the  other  circum- 
stances negative  such  inference.  The  cir- 
cumstances that  the  servant  complains,  re- 
ceives a  promise  of  repair,  and  continues  to 
work  In  reliance  upon  the  promise,  negative 
the  inference  of  willingness  on  his  part  to 
exempt  the  master  from  liability.  By  mak- 
ing the  promise  the  master  relieves  the  serv- 
ant from  the  assumption  of  risk,  and  remains 
liable  for  his  negligence,  notwithstanding  the 
servant's  knowledge.  This  view  of  the  law 
is  borne  out  by  the  authorities  in  other  Juris- 
dictions. Clarke  v.  Holme's,  7  H.  &  N.  937; 
Holmes  v.  Worthlngton,  2  F.  &  F.  633; 
Hough  V.  Texas  &  Pacific  Railroad  Co.,  100 
U.  S.  213,  26  L.  Ed.  612;  Northern  Pacific  R. 
R.  Co.  V.  Babcock,  164  U.  S.  190,  14  Sup.  Ct.  - 
978,  38  li.  Ed.  958;  Swift  V.  O'Neill.  187  111. 
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337.  68  N.  B.  416;  Indianapolis  &  St  Louis 
Street  Railway  Co.  v.  Watson,  lU  Ind.  20, 
14  N.  B.  721,  16  N.  B,  824,  5  Am.  St  Eep. 
678;  Rogers  v.  Leyden,  127  Ind.  50,  26  N.  B. 
210;  Iiyttle  v.  Chicago,  etc.  Railroad  Oo., 
84  Mich.  289.  47  N.  W.  671;  Oieene  V. 
Minneapolis  &  St  Louis  Railway  Co.,  31 
Minn.  248,  17  N.  W.  378,  47  Am.  Rep.  785; 
Rotbenberger  v.  Northwestern  Milling  Co., 
57  Minn.  461,  69  N.  W.  531;  Patterson  v. 
Pittsburgh,  etc..  Railroad  Co.,  76  Fa.  389,  18 
Am.  Rei>.  412;  Wast  ▼.  Brie  Ironworks,  149 
Pa.  263,  24  AtL  291.  In  Massachusetts  the 
courts  hold  that  In  such  (iases  it  is  a  aues- 
tlon  for  the  Jury  whether  the  servant  has 
assumed  the  risk,  and  that  the  promise  is  a 
circumstance  to  be  considered  by  the  Jury. 
Connseii  t.  Hall,  145  Mass.  468,  14  N.  B, 
630,  In  which  Justice.  Holmes  says  that  no 
case  lias  gone  the  length  of  deciding  that  the 
promise  entities  the  servant  to  recover  as  a 
matt^  of  law.  The  view  which  we  take 
does  not  rest  the  right  of  recovery  upon  the 
promise,  but  upon  the  master's  negligence,, 
and  the  fact  that  the  application  of  the  prin- 
ciple expressed  In  the  maxim,  "volenti  non 
fit  injuria,"  Is  negatived  by  the  servant's 
reliance  upon  the  promise.  Taking  the 
charge  as  a  whole,  it  correctly  stated  the  law 
upon  this  branch  of  the  case. 

The  defendant  insists  that  the  evidence 
establishes  contributory  negligence.  Upon 
that  subject  the  Judge  charged  that  if  the 
danger  was  so  great  that  a  reasonable  man 
would  not  work  on  the  machine,  then  the 
plaintifC  could  not  throw  the  responsibility 
upon  the  company.  The  charge  was  clearly 
right  It  Is  also  clear  that  the  qnestion  of 
the  Imminence  of  the  danger  was  for  the 
Jury.  Although  the  defect  in  the  machine 
was  obvious,  it  was  a  fair  question  whether 
the  risk  of  an  accident  was  so  imminent  tliat 
no  reasonable  man  would  have  continued  to 
worlc  The  evidence  shows  that  the  super- 
intendent of  the  defendant  and  the  plaintiff 
thought  the  danger  was  not  so  imminent  that 
the  work  should  be  stopped.  The  question 
whether  the  plaintiff's  method  of  operating 
the  machine  and  his  position  while  at  work 
established  contributory  negligence  was  also 
a  Jury  question. 

We  find  no  error  In  the  rulings  on  evi- 
dence. 

A  center  similar  to  the  center  the  plaintiff 
worked  on  was  produced,  and  he  was  asked 
to  compare  the  size  of  the  hole  with  the  size 
of  the  bole  in  the  center  on  which  he  work- 
ed. He  did  it  by  testing  with  a  spindle  which 
had  been  sold  to  him  as  being  of  the  same 
size  he  was  using  in  the  machine.  We  think 
this  was  permissible. 

The  testimony  of  Garlick  as  to  the  condi- 
tion of  the  centers  five  or  six  weeks  before 
the  accident  was  properly  excluded.  It  was 
clearly  too  remote. 

The  evidence  of  McGeachie  as  to  the  con- 
versation with  Marston,  the  superintendent, 
was  admissible.    It  tended  to  corrol>orate  the 


plaintitrs  testimony  that  Marston  told  him  be 
was  having  a  new  pair  of  centers  made. 

We  do  not  think  the  verdict  was  against 
the  weight  at  the  evidence. 

The  rule  most  be  discharged. 


m  N.  J.  U  ») 
BROWN  V.  MORTON. 
(Supreme  Court  of  New  Jersey.     June  13, 
1904.) 

QOKPOBATIOHS  —  ABSKSSMENTS  —  UABIUXT    OW 
BTOCKHOLDEBS. 

1.  A  provision  In  the  certificate  of  incorpora- 
tion of  a  company  organized  under  our  present 
act  concerning  corporations  to  the  effect  that 
the  stockholders  of  record  on  the  books  of  the 
company,  when  assessments  or  calls  for  the 
unpaid  amount  of  subscriptions  for  stock  are 
made,  shall  be  liable  therefor,  is  not  incon- 
sistent with  the  statute. 

2.  Such  a  provision  is  binding  upon  a  person 
who  became  a  stockholder  after  the  company 
was  organized,  and  who,  when  the  assessment 
was  made,  had  sold  his  stodc  and  given  the  com- 
pany^ notice  of  the  sale,  but  had  not  surrender- 
ed bis  certificate  of  stock,  or  informed  the  com- 
Ijany  of  the  name  of  his  vendee. 

(Syllabus  by  the  Court) 

Action  by  Arthur  K.  Brown,  receiver  of 
the  American  Alkali  Company,  against  Isaac 
N.  Morton.    Demurrer  to  pleas.    Sustained. 

Argued  February  term,  1904,  before  the 
CHIEF  .TUSTICB  and  GARRISON,  SWAYZE, 
and  DIXON,  JJ. 

F.  Morse  Archer,  for  plaintiff.  Willlara 
T.  Hllllard,  for  defendant 

DIXON,  J.  The  eighth  section  of  our  act 
concerning  corporations  (P.  L.  1896,  p.  277; 
P.  L.  1808,  p.  407),  after  directing  that  every 
certificate  of  Incorporation  shall  set  forth  cer- 
tain matters,  further  enacts  that  "the  cer- 
tificate of  incorporation  may  also  contain  any 
provision  wlilcta  the  incorporators  may  choose 
to  Insert  for  the  regulation  of  the  business 
and  for  the  conduct  of  the  affairs  of  the  cor- 
poration, and  any  provision  creating,  defin- 
ing, limiting  and  reg^atlng  the  powers  of 
the  corporation,  the  directors  and  the  stock- 
holders: provided  such  provision  be  not  in- 
consistent with  this  act"  The  certificate  In- 
oori)orating  the  American  Alkali  Company, 
filed  April  29,  1899,  contained  the  following: 
"After  payment  of  ten  dollars  per  share  on 
the  preferred  stock,  the  subscribers  thereto 
shall  not  be  liable  for  any  balance  of  their 
Bnbscription  excepting  upon  such  shares  as 
shall  stand  of  record  on  the  books  of  the 
company  in  their  names  at  the  time  when 
any  subsequent  assessment  or  calls  are  made, 
but  the  holder  of  such  shares  of  record  on 
tbe  books  of  the  company  at  that  time,  and 
they  only,  shall  be  liable  for  tbe  same." 
On  September  12, 1901,  the  board  of  directors 
of  the  company  passed  a  resolution  levying 
a  call  of  $10  per  share  on  the  holders  of  the 
preferred  stock  of  record  on  September  16, 
1901,  $10  per  share  having  previously  been 
paid  by  the  subscribers  for  such  stock;  and 
on  October  30,  1901,  this  resolution  was  rati- 
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aed  by  the  stockholdera.  Snbsequentlj,  on 
proceedings  In  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey,  the 
receivers  of  the  company  were  ordered  to 
collect  $2.50  per  share  of  that  call.  On  Sep- 
tember 16,  1001,  the  defendant  was  the  bold- 
er of  400  shares  of  the  preferred  stock  of 
the  company  of  record  on  the  books  of  the 
company,  and  the  present  suit  is  brought  by 
the  surrlYlng  receiver  to  collect  the  amount 
of  the  installment  due  upon  said  shares. 

To  a  declaration  alleging  the  above  facta, 
the  defendant  pleaded  that  before  September 
16,  1901,  he  sold  and  transferred  the  said 
shares,  and  delivered  the  certificate  thereof, 
properly  assigned,  to  the  purchaser,  and  gave 
the  company  notice  thereof,  and  has  not  since 
been  the  owner  of  any  of  said  stock.  To 
this  plea  the  plaintiff  demurs,  and  the  only 
qneetlon  raised  thereon  by  connsel  iB  as  to 
the  sufficiency  of  the  plea. 

Evidently,  if  the  cause  above  recited  in  the 
coiiflcate  of  incorporation  is  obligatory  on 
the  defendant,  the  plea  is  inadequate.  It 
does  not  allege  that  the  certificate  of  stock 
was  surrendered  to  the  company,  and  the 
name  of  the  purchaser  given,  so  as  to  enable 
the  company  to  record  the  transfer,  and  show 
on  its  books  the  real  stockholder  responsible 
on  the  sharea  As  by  the  statute  (P.  L.  1896. 
p.  277,  SI  19,  20)  every  stockholder  is  to  have 
a  certificate  certifying  the  number  of  shares 
owned  by  him,- and  the  stock  is  made  trans- 
ferable on  the  books  of  the  corporation,  the 
company  could  not  be  required  to  erase  from 
its  books  the  defendant's  name  as  stockhold- 
er while  a  certificate  showing  him  to  be  the 
holder  of  stock  was  outstanding.  Hence  th^ 
question  arises  whether  the  certificate  of  in- 
corporation is  obligatory  on  the  defendant. 

The  defendant  first  insists  ttiat  the  clause 
recited  is  inconsistent  with  the  statute,  be- 
cause section  21  of  the  act  Imposes  the  duty 
of  paying  the  sum  necessary  to  complete  the 
amount  of  each  share  upon  the  stockholder; 
that  is,  he  contends,  the  actual,  not  the  regis- 
tered, stockholder.  For  present  purposes  it 
might  be  enough  to  call  attention  to  the  fact 
tliat  the  claim  of  the  plaintiff  does  not  rest 
on  that  section.  It  depends  on  section  22, 
and  the  statute  does  not  specify  any  mode 
of  collecting  assessments  made  under  that 
section,  except  by  sale  of  the  stock  under 
section  23.  A  provision  making  registered 
stockholders  personally  liable  for  such  as- 
sessments is  an  addition  to,  but  not  incon- 
sistent with,  that  remedy.  Even  with  sec- 
tion 21,  the  certificate  of  Incorporation  is  not 
inconsistent,  at  least  so  far  as  it  enables  the 
company  to  hold  its  stockholders  until  they 
have  entitled  themselves  to  be  discharged  on 
its  books,  and  limits  the  power  of  stockhold- 
ers to  release  themselves  in  the  same  man- 
ner. Such  a  right  in  the  company  need  not 
Impair  its  claims  upon  the  actual  stockhold- 
ers. Thus,  in  any  aspect,  the  certificate  of 
incorporation  does  not  overstep  the  bounds 
prescribed  by  section  8  of  the  statute. 


The  .defendant  fortber  urges  that,  as  he 
^-as  not  an  original  subscriber  for  stocks,  he 
is  not  chargeable  with  knowledge  of  the  cer- 
tificate of  incorporation,  and  hence  is  not 
bound  by  its  terms.  We  tliink  the  law  is  to 
the  contrary.  By  becoming  a  stockholder,  he 
assumes  the  obligations  which  the  lawful  pro- 
visions of  the  certificate  attach  to  that  re- 
lationship. Those  provisions  take  the  place 
and  possess  the  qualities  of  a  charter  granted 
by  the  I<eglslature,  and  form  a  contract  be- 
tween the  company  and  the  stockholders. 
Ellerman  r,  Chicago  June.  B.  Co.,  49  N.  JT. 
Eq.  217,  23  Ati.  2§7;  Loewenthal  t.  Rubber 
Co.,  R2  N.  3.  Eq.  440,  28  Atl.  454;  Glearwator 
V.  Meredith,  1  Wall.  26,  40,  17  L.  Ed.  604; 
Oregon  R.  R.  Go.  ▼.  Oregonian  R.  R.  Co., 
130  U.  S.  1,  9  Sup.  Ct.  409,  82  L.  Ed.  837. 

The  plaintiff  is  entitled  to  judgment  on  the 
demurrer. 

In  the  case  of  the  same  plaintiff  against 
Warren  M.  Morton,  the  same  conditions  ex- 
ist and  the  same  Judgment  should  be  entered. 


STEWART  et  al.  v.  FALLON  et  al. 

(Court  of  Chancery  of  New  Jersey.    May  31, 

1904.) 

XXSCUTOBa— IRCOMB— ASSIONKENT  —  CLAIMfl— 
PBIOEITIES— INTKEPLEADEB— BIIX. 

1.  In  a  bill  of  interpleader,  it  is  improper  for 
complainant  to  state  the  case  of  the  claimants 
to  the  fund;  it  being  sufficient  for  him  to  state 
facts  showing  that  there  are  opposing  claims, 
against  which  he  is  entitled  to  protection  until 
the  claims  are  determined. 

2.  Where  certain  executors  made  payments  of 
income  on  behalf  of  a  legatee  after  notice  of 
the  assignment  of  such  income  to  secure  money 
advanced  to  the  legatee,,  and  such  income  was 
insufficient  to  satisfy  the  debt  secured,  the  ex- 
ecutors were  not  entitled  to  credit  for  amount 
paid  legatee.' 

Bill  of  interpleader  by  Cornelia  Gertrude 
Stewart  and  another,  as  executors  of  the  es- 
tate of  Thomas  C.  Stewart,  deceased,  against 
Thomas  Fallon  and  others.  Decree  in  favor 
of  claimants  Thomas  F.  Noonan,  Jr.,  and  Wil- 
liam Hayes,  as  assignee  of  Matilda  T.  Scott 

Peter  BaCkes,  for  complainants. .  TbpmaB 
F.  Noonan,  Jr.,  pro  se.  Rarry  B.  Brock- 
hurst  'or  Thomas  Harrington.  Jarvis  M. 
Atkinson,  for  Thomas  H.  Stewart  Fagen  & 
Murphy,  for  defendant  Thomas  Fallon. 
John  F.  Marrion,  for  defendant  William 
Hayes. 

BERGEN,  V.  G.  The  relief  sought  in  this 
cause  Is  a  decree  requiring  the  defendants  to 
interplead  for  the  purpose  of  establishing 
their  respective  claims  to  a  fund  held  by  the 
complainants  as  executors  of  the  estate  of 
Thomas  Congdon  Stewart  deceased.  The  bill 
of  complaint  shows  that  under  the  fifth  par- 
agraph of  the  testator's  will  a  fund  of  |10,- 
000  was  set  apart  for  the  use  during  life  of 
Thomas  Harrington  Stewart  the  income 
thereof  to  be  paid  to  him;  that  on  the  18th 

f  2.  Sm  Interpleader,  v«d.  2*.  Cent  Oig   S  tl. 
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da7  of  May,  1890,  tbe  complalnanta,  as  execu- 
tors,  filed  an  account  wltb  tbe  surrogate  of 
the  county  of  Passaic,  which  was  afterwards 
allowed  by  the  orphans'  court,  from  which  It 
appears  that  they  had  received  as  interest  or 
Income  upon  said  fund  the  sum  of  $831.88  for 
the  use  of  Thomas  H.  Stewart,  who  claims 
that  the  same  should  be  paid  to  him;  that 
they  had  paid  for  the  account  of  Thomas,  out 
of  the  said  moneys,  $236,  leaving  in  hand 
1406.88,  which  they  are  ready  to  pay  to  such 
persona  as  may  be  by  this  court  adjudged  en- 
titled thereto— and,  contrary  to  proper  prac- 
tice, sets  forth  at  great  length,  and  with  un- 
necessary iMuticularlty,  not  only  the  fact  that 
different  persons  make  a  claim  to  the  fund, 
bat  the  character  and  nature  of  each  claim, 
and  the  evidence  in  support  of  it 

It  Is  not  proper  in  a  bill  of  interpleader  for 
the  complainant  to  state  the  case  of  the 
claimants.  "He  la  only  to  set  out  the  claims 
as  made  to  him.  It  is  enough  for  him  to  sat- 
isfy tbe  court  that  there  are  opposing  claims 
against  which  he  is  entitled  to  protection  un- 
til they  are  so  settled  that  he  can  pay  with 
safety."  Brlant  v.  Reed,  1  McCarter,  27L 
A  great  part  of  the  bill  of  complaint  and  of 
ibe  answers  filed  by  different  defendants  calls 
for  the  determination  of  questions  already 
passed  upon  by  the  Chancellor  in  Stewart  v. 
Stewart,  61  N.  J.  Bq.  26,  47  Atl.  63a  All 
such  matters  I  shall,  of  course,  decline  to 
consider,  and  confine  myself  to  the  ascertain- 
ment of  the  rights  of  the  defendants  to  the 
fund  which  the  complainants  had  In  hand  at 
the  time  of  the  filing  of  their  bill  of  com- 
plaint 

It  appears  from  the  pleadings  and  testl- 
mtMiy  that  Thomas  H.  Stewart  made  numer- 
ous assignments  not  only  of  the  income  due 
to  him  from  his  father's  estate,  but  also  of 
any  supposed  interest  present  or  contingent 
that  he  might  have  in  the  principal  fund.  In 
Stewart  v.  Stewart  above  cited,  the  Chan- 
cellor used  the  following  language:  "It  Is 
sufficient  to  say  that  Thomas  Harrington 
Stewart's  interest  is  at  present  confined  to 
the  income.  This  he  may  doubtless  assign 
and  charge."  Tbe  right  to  assign  being  thus 
determined,  I  have  considered  the  question 
of  priorities,  and  It  appears  to  my  .-ititlsf ac- 
tion that  the  first  assignment  of  income  was 
made  by  Thomas  to  the  defendant  Thomas  V. 
Noonan,  Jr.,  by  a  deed  bearing  date  the  11th 
day  of  June,  1897,  accordlr^  to  the  terms  of 
which  there  was  assigned  lo  said  Noonan, 
"out  'of  all  Interest  or  Income,  coming  due  to 
me  oat  of  the  said  estate  under  and  by  his 
will,"  the  sum  of  $100;  that  sum  having  been 
loaned  and  advanced  to  Thomas,  and  to  se- 
cure the  payment  of  which  the  assignment 
was  made.  It  also  appears  that  tbe  defend- 
ant Noonan  Immediately  gave  notice  of  such 
assignment  to  the  executors  and  trustees,  and 
I  therefore  will  advise  that  the  defendant 
Noonan  is  entitled  to  be  first  paid  from  said 
Income  the  sum  of  $100,  with  Interest  from 
tbe  11th  day  of  June,  1897. 
58  A.— 7 


The  second  assignment  bears  date  the  16tb 
day  of  August  1887,  made  by  the  said  Thom- 
as H.  Stewart  to  Matilda  T.  Scott  by  which 
the  grantor  sold  and  assigned  to  tbe  grantee 
"all  property,  money,  cash,  legacy  or  lega- 
cies, interest  estate,  dividend,  or  share  of 
the  estate,  of  the  said  Thomas  C.  Stewart" 
and  recites  that  it  was  made  to  further  se- 
ctue  the  payment  of  a  certain  promissory 
note  given  by  the  son  Thomas  to  the  said 
Matilda  T.  Scott  for  $675,  bearing  date  the 
same  day,  maturing  two  years  after  its  date. 
It  further  appears  that  due  notice  of  this 
assignment  and  a  copy  thereof,  were  served 
personally  upon  Cornelia  G.  Stewart  one  of 
the  complainants,  and  that  on  the  same  day 
notice  was  sent  by  mail,  with  postage  pre- 
paid, properly  addressed,  to  the  executors 
and  trustees  of  the  last  will  and  testament 
of  the  said  Thomas  O.  Stewart  The  testi- 
mony and  exhibits  further  show  that  on  the 
15th  day  of  August  1900,  the  said  Matilda  T. 
Scott  by  a  written  instrument  duly  execut- 
ed, assigned  and  transferred  to  the  defend- 
ant William  Hayes  all  the  rights  which  she 
had  In  and  to  the  legacy  and  Income  as- 
signed to  her  by  Thomas  H.  Stewart;  and, 
in  my  Judgment  the  defendant  William 
Hayes  is  secondly  entitled  to  be  paid  out  of 
such  income  the  sum  of  $675,  with  interest 
thereon  from  the  16th  day  of  August  1899, 
or  to  such  part  thereof  as  the  sum  in  hand 
will  satisfy  after  first  making  payment  to 
the  defendant  Noonan. 

As  the  satisfaction  of  these  two  claims, 
which  I  find  are  entitled  to  priority  in  pay- 
ment will  more  than  exhaust  the  amount  in 
hand  for  distribution,  it  is  unnecessary  to 
determine  the  priorities  of  the  other  claim- 
ants. 

The  next  question  to  be  determined  is  the 
amount  with  which  tbe  complainants  should 
be  charged.  According  to  their  account  as 
executors  and  trustees,  allowed  by  the  or- 
phans' court  of  the  county  of  Passaic,  the 
whole  amount  of  income  due  to  Thomas  H. 
Stewart  was  $681.88.  They,  however,  claim 
an  allowance  of  $225  for  moneys  which  they 
say  they  have  advanced  and  paid  to  Thom- 
as. The  right  to  make  this  payment  is  dis- 
puted by  the  defendants.  The  testimony  of 
the  complainant  Meyers  shows  that  $75  had 
been  paid  before  he  became  an  executor  or 
trustee,  and  that  the  residue  of  $150  had 
been  paid  to  the  counsel  of  Thomas,  in  two 
payments  of  $75— the  first  on  December  21, 
1890,  and  tbe  second  on  January  27,  1900. 
There  is  no  testimony  in  the  cause  fixing 
the  date  when  tbe  first  payment  of  $75  was 
made,  but  the  two  subsequent  payments, 
amounting  together  to  $150,  were  undoubt- 
edly paid  out  of  this  Income  by  the  com- 
plainants long  after  they  had  received  no- 
tice of  the  assignments  of  the  income,  and 
with  full  knowledge  that  the  rights  of  oth- 
ers had  intervened.  Consequently  they  ought 
not  to  be  now  allowed  a  credit  therefor.  I 
do  not  charge  them  with  the  first  payment 
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of  I7Q,'  becftuse  the  defendants  made  no  ef- 
fort to  ;Bx  the  time  when  that  payment  was 
made,  and  the  presumption  la  therefore  In 
fayor  9^  Its  legality. 

My  .eonclusion  Is  that  the  complainants 
should  account  for  the  amount  found  In  their 
hands,  as  Income  due  to  Thomas  H.  Stewart 
at  the  time  of  the  accounting  set  forth  In  the 
bill  of  complaint,  viz.,  $631.88,  less  $75.  The 
answer  filed  by  tiie  defendant  William  Hayes 
makes  no  claim  for  income  under  the  assign- 
ment tP.him  by  Matilda  T.  Scott,  but  the  evi- 
dence, in  the  case  offered  and  received  with- 
out objection  clearly  establishes  such  as- 
signment, and  his  answer  may  be  amended 
to  conform  to  the  facts. 

The  unnecessary  length  of  the  bill  of  com- 
plaint and  answers  filed  in  the  cause  re- 
quires that  the  allowance  of  costs  should  be 
further  considered,  and  I  will  hear  counsel 
on  that  question  when  the  decree  is  pre- 
sented for  advisement,  notice  of  which 
should  be  given  to  the  defendants. 

m  N.  r.  u  175) 

MILLER  V.  HOMB  INS.  CO. 

(Supreme  Court  of  New  Jersey.     June  13, 
1904.) 

PABOL    EVIDENCK  —  FLEDOE  —  INSUBAHCE— BK- 

COVBBY    OF   PBEMIUM— AGKNOY— 

BEVOCATION. 

1.  A  contract,  between  the  insured  under  a 
fire  policy  and  the  insurance  broker,  that  if 
the  latter  will  advance  the  amount  of  premium 
to  the  insurer  he  may  hold  the  policy  as  col- 
lateral security  for  repayment  of  the  premium 
advanced,  and.  In  case  of  cancellation  of  the 
policy  by  the  insurer,  the  insurance  broker  may 
also  collect  the  unearned  premium  and  credit 
the  money  so  received  upon  the  debt  so  due 
from  the  insured,  cannot  be  regarded  as  tend- 
ing to  fasten  upon  the  policy  any  new  or  differ- 
ent contract,  so  as  to  exclude  the  proof  thereof 
by  parol  testimony. 

2.  Such  a  contract  is  a  dealing  by  the  in- 
sured with  the  unearned  premium  to  become 
due  in  case  of  cancellation,  before  the  expira- 
tion of  the  policy,  by  pledging  the  same  to 
another  to  secure  the  repayment  to  him  of  mon- 
ey advanced  by  the  latter  to  pay  the  premium. 

8.  Under  such  a  contract  and  pledge,  if  the 
poII<7  be  canceled  before  maturity,  and  the  in- 
sured has  paid  the  unearned  premium  to  such 
broker  upon  a  surrender  of  the  policy,  and  the 
latter  has  credited  It  upon  the  debt  of  the  in- 
sured thus  created,  the  payment  thus  made  will 
be  a  complete  defense  to  any  action  thereafter 
by  the  insured  against  the  Insurer  to  collect 
such  unearned  premium. 

4.  Where  an  agency  is  coupled  with  an  inter- 
est given  for  a  valuable  consideration,  or  Is 
part  of  a  security,  it  is  not  subject  to  revoca- 
tion by  the  principal. 

(Syllabus  by  the  Court.) 

Appeal  from  Camden  District  Court 
Action  by  Richard  T.  Miller,  receiver  of  the 
Anderson  Food  Company,  against  the  Home 
Insurance  Company.    Judgment  for  defend- 
ant, and  plaintiff  appeals.     Affirmed. 

Argued  February  term,  1904,  before  PIT- 
NEY and  HENDRICKSON,  JJ. 


ii.^ 


Sa*  Principal  and  Aeent,  vol.  10,  CenL  Dig. 


Lewis  Starr,  tor  appelant  EL  G.  0.  Bleak- 
ly, for  respondent. 

HENDRICKSON,  J.  This  la  an  appeal 
from  a  judgment  of  the  district  court  of  the 
city  of  Camden.  The  appellant,  who  was 
plaintiff  below,  is  the  receiver  of  the  Ander- 
son Food  Company.  The  suit  was  brought  to 
recover  from  the  defendant  company  $217.80, 
the  return  premium  upon  a  policy  of  insur- 
ance upon  the  plant  of  the  insured,  issued  by 
the  latter  to  the  Anderson  Company.  Upon 
the  Insolvency  of  the  latter  the  defendant 
company  canceled  the  policy,  and  thereupon^ 
according  to  the  terms  of  the  policy,  the  pre- 
mium paid  became  due  and  payable  to  the 
insured,  subject  to  a  pro  rata  reduction  from 
the  time  the  policy  had  run.  The  defense 
was,  in  brief,  that  the  defendant  had  already 
paid  the  unearned  premium  to  the  firm  of  D. 
A.  Henderson  &  Co.,  insurance  brokers  of 
Camden,  who  produced  the  policy  for  cancel- 
lation, and  who  claimed  the  return  premium 
under  and  by  virtue  of  a  contract  with  the 
Anderson  Company  to  be  hereafter  stated. 
The  trial  resulted  in  a  verdict  for  the  defend- 
ant. A  reversal  of  the  Judgment  Is  asked  (1) 
because  of  the  refusal  of  the  trial  Judge  to 
overrule  the  defense  and  direct  a  verdict  for 
the  plaintiff;  (2)  for  permitting  the  introduc- 
tion of  testimony  in  support  of  the  alleged  de- 
fense. 

The  contract  upon  which  the  defense  was 
based  arose  in  this  way:    The  firm  of  D.  A. 
Henderson  &  Co.  represented  the  defendant 
company  in  the  city  of  Camden,  as  they  did 
a  number  of  other  insurance  comimnles,  In  so- 
liciting and  effecting  insurance  upon  proper- 
ty.   Mr.  Henderson  was  also  a  director  and 
vice  president  of  the  Anderson  Company. 
On  behalf  of  his  firm  he  had  written  up  poli- 
cies upon  the  plant  and  property  of  the  An- 
derson Company,  at  its  request,  in  the  vari- 
ous  companies  represented   by  them,    to   a. 
large  amount.    These  policies,  including  tbe 
policy  Involved  in  this  suit,  expired  on  De- 
cember 31,  1902.    At  that  time  a  mortgage 
creditor    of    the    Anderson    Company    was 
threatening  suit,  so  that  the  continued  sol- 
vency  of  the   Anderson   Company    was    In 
doubt.    The  latter  company,  tlirough  Its  pres- 
ident, concluded  that  the  policies  had  better 
be  renewed,  but  It  was  short  of  cash.     It 
procured  their  renewal  through  the  ofllce  of 
D.  A.  Henderson  &  Co.  upon  the  following 
agreement:    Tbe  latter  firm  was  to  pay  the 
premiums,  which  then  amounted  to  $2,443, 
upon    condition    that   the    Henderson    flrm 
should  hold  the  policies,  when  Issued,  as  col- 
lateral security  for  repayment,  and.  In  case 
of  a  cancellation  of  the  policies  by  the  Insur- 
ance comipanies  before  their  expiration,  the 
unearned  premiums  were  to  be  collected  and 
received  by  the  Henderson  firm,  and  be  by 
the  latter  credited  on  account  of  the  premi- 
ums advanced.    A  little  later  the  transaction 
was  concluded  by  the  writing  of  the  policies 
and  the  payment  of  the  premiums  by  the 
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Hendwson  firm.  The  Anderson  Company 
setUed  wltb  the  latter  firm  by  a  payment  of 
$143,  and  by  giving  its  note  to  them  for  $2.- 
000,  subject  to  the  terms  of  the  agreement 
before  stated,  wMcb  trere  again  repeated. 
The  Henderson  firm  thereupon  executed  a 
receipt  aclLnowledglng  payment  to  them  of 
the  amount  of  premiums  reserved  by  the  poli- 
cies, but  the  policies  themselves  were  re. 
tained  and  held  by  them  until  the  time  of 
their  cancellation.  Upon  the  Insolvency  of 
the  Anderson  Company  being  decreed,  the  in- 
surance companies  canceled  the  policies  In. 
question,  paying  to  the  Henderson  firm,  upon 
their  production  and  surrender  of  the  poli- 
cies, the  amount  of  the  unearned  portion  of 
the  premiums.  The  note  in  question  had  be- 
fore then  come  due,  and  had  b^ea  protested 
for  nonpayment  The  Henderson  firm  there- 
upon credited  the  amount  so  received  upon 
the  note,  in  pursuance  of  the  agreement 
There  was  no  dispute  as  to  the  terms  of  the 
agreement,  nor  as  to  the  facts  relating  there- 
to as  here  stated.  The  question  raised  Is: 
Do  the  facts  as  proved  at  the  trial  furnish 
a  lawful  defense  to  the  suit?  The  principal 
contention  of  the  plaintiff  is  that  by  the 
terms  of  the  written  policy,  the  money  was 
due  and  payable  to  the  insured  only,  that  this 
contract  cannot  be  altered  by  parol,  and  that 
the  Henderson  firm  must  seek  their  remedy, 
if  any,  in  equity,  and  not  by  a  suit  at  law. 
It  was  also  contended  that  the  insurer  was 
no  party  to  the  agreement  in  question,  and 
that  bence  it  could  not  be  binding  upon  the 
defendant,  and  that.  If  the  Henderson  firm 
conld  not  recover  from  the  Insurer  In  pursa- 
ance  of  It,  neither  could  the  defendant  Justify 
a  payment  to  the  Henderson  firm  under  it 
We  think  there  is  a  fallacy  in  this  reasoning, 
that  to  some  extent  grows  out  of  a  miscon- 
ception of  fact  as  well  as  law.  The  agree- 
ment did  not  attempt  to  fasten  upon  the  pol- 
icy any  new  or  different  contract  between 
the  parties  thereto;  hence  the  proof  thereof 
by  parol  was  not  objectionable  from  that 
standpoint  It  was  a  dealing  by  the  insured 
with  the  unearned  premium  that  might  there- 
after accrue  under  the  terms  of  the  policy, 
in  case  of  cancellation,  by  pledging  the  same 
to  another  to  secure  the  repayment  to  hiui 
of  moneys  advanced  by  the  latter  to  pay  the 
premium  thereon.  The  agreement  was  made 
upon  a  valid  consideration,  and  included  not 
only  the  retaining  and  holding  of  the  policy 
in  pledge  as  security,  but  the  right  and  au- 
thority to  collect  and  receive  the  unearned 
premlnm.  In  case  of  cancellation,  for  the  pnr- 
pose  slated. 

It  Is  unnecessary  to  determine  whether  the 
transaction  In  question  operated  as  an  as- 
signment of  the  policy,  and  that  need  not  be 
decided.  An  assignment  of  a  chose  in  action 
under  onr  statute  (P.  L.  1903,  p.  540,  |  19) 
need  not  be  made  in  writing;  it  may  be  made 
by  mere  delivery  for  value.  Winfleld  v.  City 
of  Hudson,  28  N.  J.  Law,  255.    Sullivan  t. 


Viscontl.  68  N.  3.  Law.  643,  53  At}.  598.  If  it 
were,  the  defense  made  in  this  suit  was  plain- 
ly a  complete  one.  But  we  think  the  trans- 
action may  mor6  properly  be  treated  as  an 
executory  agreement  accompanied  with  n 
pledge  of  the  policy,  and  containing  as  a  part 
thereof  an  Irrevocable  agency,  created  there- 
under, authorizing  the  Henderson  firm  to  do 
exactly  what  they  did  do,  and' that  Is,  upon 
the  happening  of  the  cancellation,  to  collect 
the  return  premium  upon  the  policy  and  cred- 
it upon  the  note.  There  was  no  attempt  to 
revoke  this  agency  during  the  pendency  of 
the  agreement  so  that  Its  irrevocability  is 
not,  perhaps,  in  question.  But  that  It  was 
Irrevocable  seems  to  be  clear.  "  \Vhere  the 
agency  is  coupled  with  an  interest  given  for 
a  valuable  consideration,  or  is  part  of  a  se- 
curity, it  Is  not  subject  to  revocation  by  the 
principal.  Again,  where  the  agency  is  creat- 
ed for  the  protection  of  the  party  authorized, 
where  it  is  a  part  of  the  security  or  necessary 
to  effectuate  It,  It  Is  then  coupled  with  an  in- 
terest and  In'evocable,  as  where  the  power  to 
collect  a  debt  is  given  as  a  security  for  the 
purpose  of  reimbursing  the  agent  1  Am.  & 
Eng.  £nc.  of  Law  (2d  £d.)  1217,  1219.  and 
notes.  Applying  these  principles  to  the  facts 
of  the  case,  we  think  that  the  defendant 
company  having  once  paid  the  return  premi- 
um to  the  Henderson  firm,  the  holders  of  the 
policy  as  pledgees,  who  were  clothed  with  au- 
thority under  the  agreement  of  the  Insured 
to  collect  the  same  and  apply  It  to  Its  debt, 
no  suit  could  lie  by  or  in  behalf  of  the  In- 
sured to  collect  it  again.  We  think,  there- 
fore, that  the  motion  to  direct  a  verdict  for 
the  plaintiff  was  properly  refused. 

The  only  other  ground  urged  for  reversal 
la  the  admission,  over  objection,  of  Illegal  tes- 
timony. We  think  In  several  instances  these 
objections  were  well  taken.  But  since  we 
find  that  the  evidence  had  no  material  bear- 
ing upon  the  real  questions  at  Issue,  we  re- 
gard the  objectionable  rulings  as  harmless  er- 
ror. 

The  result  Is  that  the  Judgment  below 
most  be  afilrmed,  with  costs. 


(71 N.  J.  u  M) 
BOLAND  r.  KAVBNT. 

(Supreme  Court  of  New  Jersey.     June  18, 
1904.) 

AFPEAI.  rBOK  DISTBICT  OOtTBT— BTATK  OF  CASE. 

1.  Under  section  2,  p.  566,  of  the  act  of 
April  3,  1902,  providing  for  appeals  from  a  dis- 
trict court  to  this  court,  the  jad|^  of  the  dis- 
trict court  is  not  required  to  certify  the  tran- 
scribed stenographic  notes  of  the  trial  as  the 
state  of  the  case  upon  appeal.  He  is  to  certify 
the  facts  found  by  him,  in  addition  to  the  form- 
al record  showing  the  judgment  in  the  cause, 
as  the  state  of  the  case  on  appeal. 

2.  Sections  206  to  213,  both  inclusive,  of  the 
district  conrt  act  approved  June  14,  1888,  pp. 
630-^33,  have  no  application  to  appeals  to  this 
fonrt  under  the  act  approved  April  8.  1902. 
These  sections  relate  to  appeals  to  the  drcolt 
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court,  and  wen  declared  unconstitutional  in 
Green  v.  Heritage,  46  Atl.  634,  64  N.  J.  Law, 
665. 

3.  The  correct  practice  stated. 

(Syllabus  br  the  C!ourt.) 

Action  by  Matthew  Boland  against  John 
Kaveny.  Decree  for  plaintiff,  and  defendant 
appeals.  Application  for  rule  to  direct  the 
Judge  of  the  First  district  court  of  the  city 
of  Newark  to  certify  the  stenographic  notes 
of  the  trial  as  the  state  of  the  caae  on  appeal. 
Denied. 

Argued  June  term,  1904,  before  VAN 
SYCKBL,  PITNEY,  and  FORT,  JJ. 

James  M.  Trimble,  for  the  motion.  Charles 
G.  O'Connor,  opposed. 

FORT,  J.  The  contention  on  this,  motion 
is  that  the  appellant  Is  entitled  to  have  certi- 
fied by  the  judge,  as  the  state  of  the  case  on 
appeal,  the  transcribed  stenographic  notes 
taken  on  the  trial  of  this  cause  in  the  district 
court 

The  appeal  Is  by  virtue  of  the  act  to  regu- 
late appeals  from  district  courts,  approved 
April  3,  1902  (P.  L.  p.  565).  It  is  conceded 
that  this  act  In  no  way  requires  that  the 
Judge  shall  certify  snch  transcribed  notes  as 
the  case  on  appeal,  but  It  Is  contended  that 
section  207,  p.  631,  of  the  act  concerning  dis- 
trict courts  (Revision  of  1898),  approved  June 
14,  1898,  provided  for  a  stenographic  report 
of  the  trial  In  certain  cases,  and  that,  in  snch 
cases,  'in  case  an  appeal  is  taken  In  said 
cause  the  transcript  of  the  record  made  by 
said  stenographer  •  •  *  shall  be  certified 
by  the  Judge  as  the  state  of  the  case  for  ap- 
peal." 

This  section  of  the  district  court  act,  how- 
ever, has  no  relevancy  to  appeals  under  the 
act  of  April  3,  1902.  Sections  206  to  213, 
both  inclusive,  of  the  district  court  act  of  1898 
(pages  630-633),  by  their  express  terms  re- 
late to  appeals  to  tie  circuit  court,  for  which 
they  provide.  Such  appeals  were  held  by  the 
Court  of  Errors  In  Green  ▼.  Heritage,  64  N. 
J.  Law,  667,  46  Atl.  634,  to  be  unconstltn- 
tional.  The  Judge  of  the  district  court  not 
only  is  not  required  to  certify  the  steno- 
graphic notes  of  the  trial  as  the  state  of  the 
case  on  appeal  under  the  act  of  April  8,  1902, 
but  he  should  not  do  so. 

The  practice  under,  the  act  of  1902  requires 
that  a  state  of  the  case  shall  be  agreed  upon 
by  the  parties  or  their  attorneys,  or,  upon 
failure  of  the  parties  or  their  attorneys  to 
agree,  that  such  state  of  the  case  shall  be  set- 
tled and  signed  by  the  Judge.  A  transcript 
of  the  record  showing  the  judgment  should 
always  be  a  part  of  the  state  of  the  case  as 
agreed  or  settled.  If  the  appeal  be  from  un 
alleged  erroneous  admission  or  rejection  of 
evidence,  sufficient  of  the  testimony  should 
be  retiirned  as  a  part  of  the  case  agreed  or 
settled  to  clearly  present  the  question  raised. 
If  the  appeal  be  founded  upon  a  dissatisfac- 
tion with  the  determination  or  direction  of 
the  cpurt  In  point  of  law,  so  much  of  the  rul- 


ing or  charge  of  the  court  aa  shows  the  al- 
leged erroneous  determination  or  direction 
should  be  Included  in  the  case  as  agreed  or 
settled.  If,  for  any  reason,  after  the  case  as 
agreed  or  settled  has  been  filed,  it  appears 
that  any  material  fact  or  matter  which  either 
party  desires  therein,  and  which  should  be 
therein,  has  not  been  certified  and  returned, 
the  party  desiring  the  same  may  allege  n 
diminution  of  the  record,  and  apply  to  this 
court,  or  any  Justice  thereof,  to  rule  the  dis- 
trict court  to  certify  as  to  the  existence  of 
such  fact  or  matter  claimed  to  be  material, 
but  not  foimd  in  the  case  as  agreed  or  set- 
tled and  sent  up.     P.  L.  1902,  p.  666. 

The  application  In  this  case  to  certify  the 
stenographic  notes  as  the  state  of  the  case 
on  appeal  Is  denied. 


(71  N.  t.  U  •) 

MAYOR,  ETC.,  OF  JERSEY  CITY  v.  TOWN 
OF  HARRISON  et  al.     (No.  86.) 
MATHEWS  V.  SAME.     (No.  87.) 

(Supreme  Court  of  New  Jersey.     June  13, 
1004.) 

COBPOBATIONS    —    CONTKACTS    —    STATCTK     OT 

VBAUDS — MUNICIPALrrlES — BESOLU- 

TION   or  COUNCIL. 

1.  Contracts  of  a  corporation,  whether  mn- 
nidpal  or  private,  stand  on  the  same  footing 
with  contracts  of  natural  persons,  and  depend 
on  the  same  circumstances  for  their  validity  and 
effect 

2.  A  contract  for  a  water  snppiv  is  a  contract 
for  the  sale  of  goods,  wares,  and  merchandise, 
and  is  within  the  operation  of  the  statute  of 
frauds. 

3.  Where  the  Legislature  has  authorised  a 
municipality  to  act  or  contract,  and  does  not 
require  this  to  l>e  done  by  ordinance,  the  iegis- 
lative  body  of  the  municipality  may  contract  by 
a  vote  upon  a  motion,  or  Dy  the  piasaage  of  a 
resolution. 

4.  A  resolution  to  take  the  case  out  of  the 
statute  of  frauds  must  not  only  l>e  passed,  but 
it  must  also  t>e  communicated  to  the  other 
contracting  party  by  the  direction  of  the  party 
which  adopts  the  resolution,  and  it  must  be  ac- 
cepted to  constitute  a  contract 

5.  In  this  case  the  resolution  of  the  town  of 
Harrison  directing  the  president  of  council 
and  the  town  clerk  to  execute  a  contract  with 
Jersey  City  for  a  water  supply  was  inter  aese 
until  communicated  to  Jersey  City,  and  until 
then  no  obligation  rested  on  the  town  of  Harri- 
son, in  respect  to  it. 

(Syllabus  by  the  Cionrt) . 

Certiorari  by  the  state,  on  the  prosecution 
of  the  mayor  and  aldermen  of  Jersey  City, 
against  the  town  of  Harrison  and  the  Sub- 
urban Water  Company,  and  on  the  prosecu- 
tion of  Martin  W.  Mathews  against  the  same 
defendants,  to  review  a  resolution  of  the 
common  council  of  the  town  of  Harrison. 
Dismissed. 

Argued  February  term,  1904,  before  VAN 
SYCKEL,  FORT,  and  GARRBTSON,  JJ. 

Robert  Carey  and  George  L.  Record,  for 
prosecutors.  Collins  &  Corbln,  M.  T.  Barrett. 
and  R.  V.  Llndabury,  for  defendants. 

^  3.  See  Municipal  Corporations,  vol.  36,  Cent  Dls. 
i  679. 
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VAN  SYGKEIi,  J.  The  certiorari  In  No.  86 
brings  up  a  resolution  of  ttae  town  of  Har- 
rison passed  September  16,  1903,  rescinding 
a  previous  resolution  of  Julj  7,  1903,  direct- 
ing the  president. of  the  common  council  of 
the  town  of  Harrison  and  the  town  clerk  of 
■aid  township  to  execute  a  contract  with 
Jersey  City  for  a  new  water  supply  for  Har^ 
rison  on  the  same  terms  and  conditions  and 
for  a  similar  period  of  time  as  contained  in 
the  previous  contract  of  July  31,  1885,  be- 
tween said  parties,  except  as  to  specified 
changes  In  price.  The  certiorari  in  No.  87 
brings  up  the  resolution  of  the  town  of  Har- 
rison awarding  a  contract  for  a  water  sup- 
ply to  the  New  Jersey  Suburban  Water  Com- 
pany. 

1.  Contracts  of  a  corporation,  whether  mu- 
nicipal or  private,  stand  on  the  same  foot- 
ing with  contracts  of  natural  persons,  and  de- 
paid  on  the  same  circumstances  for  their 
validity  and  effect  Argentl  y.  San  Fran- 
cisco, 16  Cal.  266;  Illinois  Trust  v.  City  of 
Arkansas,  76  Fed.  271,  22  C.  O.  A.  171,  84 
L.  R.  A.  618.  This  is  conceded  to  be  the  law 
In  the  briefs  of  counsel  on  both  sides.  The 
alleged  contract  with  Jersey  City  for  a  wa- 
ter supply  in  the  case  sub  Judice  is  a  con- 
tract for  the  sale  of  goods,  wares,  and  mer- 
chandise as  fully  as  if  the  water  was  to  be 
delivered  in  bottles;  and  as  it  also  is  a  con- 
tract for  the  price  of  ISO  and  upwards,  and 
not  to  be  performed  within  a  year,  It  is  with- 
in the  statute  of  frauds  unless  It  is  in  writ- 
ing. Municipal  corporations  acting  wltliln 
the  limitB  of  the  powers  conferred  upon  them 
by  the  Legislature  are  responsible  for  the 
acts  and  contracts  of  their  duly  authorised 
agents  within  the  scope  of  the  authority  of 
sncb  agents  in  like  manner  with  other  cor- 
porations or  natural  persons.  Clark  v.  Wash- 
ington, 12  Wheat.  40,  6  L.  Ed.  644.  It 
must  also  be  conceded  that,  where  the  Leg- 
islature bas  authorized  a  municipality  to  act 
or  contract,  and  does  not  require  this  to  be 
done  by  ordinance,  the  legislative  body  of 
the  municipality  may  contract  by  a  vote  up- 
on a  motion,  or  by  the  passage  of  a  resolu- 
tloa.  Illinois  Trust  v.  City  of  Aikansas,  su- 
pra. But  a  resolution,  to  take  the  case  out 
of  the  statute  of  frauds,  must  not  only  be 
passed,  but  it  must  also  be  communicated  to 
the  other  contracting  party  by  the  direction 
of  the  party  which  adopts  the  resolution, 
and  It  must  be  accepted  to  constitute  a  con- 
tract In  Illinois  Trust  v.  City  of  Arkansas, 
above  cited,  the  court  said:  "A  proposition 
by  one  contracting  party  and  accepted  by 
the  other  constitutes  a  contract.  It  evl- 
doices  the  meeting  of  their  minds  upon  the 
terms  of  their  agreement,  and  binds  them 
both.  If  Ordinance  No.  27  had  been  duly 
passed.  It  would  have  been  nothing  more 
than  an  offer  by  the  dty  to  make  the  grant 
and  contract  upon  the  terms  set  forth  there- 
in. If,  after  its  passage.  It  bad  been  ac- 
cepted and  acted  upon  by  the  gas  company, 
it  would  have  become  an  Irrevocable  con- 


tract" Where  the  alleged  contract  Is  be- 
tween two  natural  persons,  and  a  proposi- 
tion is  made  by  one  to  the  other,  who,  in 
writing,  directs  his  clerk  to  execute  the  con- 
tract, I  think  no  one  would  claim  that  un- 
til such  direction  was  communicated  to  the 
proposing  party,  any  contract  arose.  The  di- 
rection by  the  acceptor  to  bis  clerk  would  be 
inter  sese  until  communicated,  and  until 
then  no  obligation  would  attach.  So,  also,  if 
the  resolution  of  Jersey  City  had  not  been 
communicated  to  Harrison,  no  action  on  the 
part  of  Harrison  could  hold  Jersey  City  to 
the  resolution.  The  same  rule  must  apply 
between  these  municipalities  that  governs 
between  natural  persons.  Dunham  v.  City 
of  Boston,  12  Allen,  376;  Water  Commis- 
Bioners  v.  Brown,  32  N.  J.  Law,  604;  Wood 
V.  Bdwards,  10  Johns.  212;  Donnelly  v.  Cur- 
rie,  66  N.  J.  Law,  388,  49  Atl.  428.  In  the 
case  In  band  the  resolution  of  Harrison  was 
not  communicated  or  authorized  to  be  com- 
municated to  Jersey  City,  so  far  as  appears, 
and  there  was  therefore  no  acceptance  in 
writing  to  take  this  case  out  of  the  statute 
of  frauds. 

2.  The  resolution  of  July  7,  1903,  author^ 
ized  the  president  of  the  common  council  and 
the  town  clerk  of  Harrison  to  execute  a  con- 
tract with  Jersey  City  for  a  new  water  sup- 
ply. It  was  not  a  resolution  authorizing  the 
renewal  of  the  contract  of  July  31,  1886,  and 
therefore  the  provision  for  a  uew  water  sup- 
ply, without  specifying  the  source  of  the  sup- 
ply and  its  character,  left  unadjusted  the 
most  important  feature  of  the  proposed  wa- 
ter contract;  and  until  that  was  agreed  up- 
on, and  also  the  time  when  the  supply  was 
to  commence,  the  minds  of  the  iwrtles  had 
not  met  and  the  town  of  Harrison  was  un- 
der no  constraint  to  accept  tlie  contract  ten- 
dered by  Jersey  City  dated  July  10,  190B. 
No  contract  having  been  entered  into,  it  was 
competent  for  the  town  of  Harrison  at  its 
pleasure  to  rescind  the  resolution  of  July  7, 
1903,  and  to  make  a  contract  with  the  New 
Jersey  Suburban  Water  Company.  No  suf- 
ficient legal  objection  to  the  validity  of  that 
contract  has  been  shown. 

The  certiorari  in  both  cases  should  be  dis- 
missed, with  costs. 

m  N.  J.  Lu  isi) 
DOUGHTY  V.  ATLANTIC  CITY  ft  SUBUR- 
BAN TRACTION  CO. 
(Supreme  Court  of  New  Jersey.     June  IS, 
1904.) 

BKIRKKT      DOMAIN— PBOCEDUBB—AFPOIRTUBRT 
or  COHMISSIONEBS. 

l.The  requirement  of  the  act  entitled  "An 
act  to  regnlate  the  ascertainmfent  and  payment 
of  compeiisaticn  for  property  condemned  or 
taken  for  public  use"  (Revision  1900;  P.  L.  p. 
79)  that  the  justice  appointing  commissioners 
shall,  iu  the  order  of  appointment,  fix  the  date 
on  or  before  which  the  commissioners  must  file 
their  report  is  not  directory,  but  mandatory, 
and  an  order  which  omits  to  fix  a  day  is  fatally 
defective. 

(Syllabus  by  the  Court) 


Digitized  by 


Google 


1012 


68  ATLANTIC  REPORTER. 


or.  2. 


Certiorari  by  tbe  state,  on  the  prosecution 
of  Sara  N.  Dougbty,  against  tbe  Atlantic 
City  &  Suburban  Traction  Company,  to  re- 
view condemnation  proceedings.  Award  of 
commissioners  set  aside. 

Argued  February  term,  1904,  before  FORT 
and  GARRETSON,  JJ. 

Herbert  A.  Drake,  for  prosecutor.  Ell  H. 
Chandler,  for  defendant 

GARRETSON,  J.  Two  writs  of  certiorari 
were  allowed  to  bring  up  the  proceedings  to 
condemn  two  separate  tracts  of  land  of  the 
prosecutor.  The  defendant  is  a  corporation 
organized  under  what  is  known  as  the  "Trol- 
ley Act  of  1893"  (P.  L.  p.  302),  and  by  that  act 
Is  authorized  to  condemn  lands  for  its  pur- 
poses. Tbe  proceedings  for  such  condemna- 
tion must  be  tn  accordance  with  "An  act  to 
regulate  the  ascertainment  and  paypient  of 
compensation  for  property  condemned  or 
taken  for  public  use."  Revision  of  1900  (P. 
L.  pp.  79,  86,  ^  17).  By  section  5  of  the  act 
of  1900  it  is  provided  that,  in  the  order  ap- 
pointing commissioners,  the  justice  making 
tbe  appointment  shall  fix  the  date  on  or  be- 
fore which  the  commissioners  must  file  their 
report  That  was  not  done  in  these  cases. 
The  orders  of  appointment  are  silent  as  to 
the  time  when  the  commissioners  are  to 
report  These  orders  are  dated  July  23, 
1903.  The  reports  of  the  commissioners  are 
dated  September  3,  1903,  and  filed  September 
11,  1903.  On  the  10th  of  November,  1903,  a 
petition  was  filed  asking  the  Justice  to  amend 
the  order  of  appointment  by  inserting  therein 
that  the  commissioners  file  a  report  of  their 
proceedings  on  or  l)efore  the  Ist  day  of  Oc- 
tober, 1903,  and  on  the  17th  day  of  Novem- 
ber, 1903,  such  order  of  amendment  was 
made.  Such  amendment  made  after  the 
commissioners  had  reported  was  insuflScient 
to  correct  the  omission  in  the  original  or- 
ders. And  besides,  the  order  of  amendment 
made  on  tbe  17th  of  November,  that  the 
commissioners  file  their  report  on  or  before 
October  Ist  and  the  report  having  been  ac- 
tually filed  September  10th,  deprived  the 
property  owner  of  his  right  of  appeal,  which, 
by  section  9  of  the  act  of  1900,  must  be 
taken  within  10  days  after  the  day  limited 
by  the  order  of  the  Justice  as  the  day  on  or 
before  which  said  report  shall  be  filed.  Tbe 
fixing  in  the  orders  of  the  time  within  which 
the  commissioners  must  report  is  mandatory, 
and  is  necessary  to  give  the  commissioners 
lurisdiction  to  proceed. 

An  act  of  1893  (P.  L.  p.  181;  Gen.  St  pp. 
1386,  1387,  §{  61-54)  regulated  the  proceed- 
ings in  cases  of  condemnation  up  to  the  revi- 
sion of  1900,  supra,  when  tbe  act  of  1893 
was  repealed,  and  proceedings  thereafter 
were  regulated  by  the  act  of  1900.  Section 
1  of  the  act  of  1893  provided  "that  all  reports 


of  commissioners  hereafter  appointed  by  any 
court  or  by  any  Justice  of  the  Supreme  Court 
to  appraise  the  damages  for  the  taking  of 
any  lands  or  other  property  for  public  use 
shall  be  made  or  filed  on  or  before  a  day  to 
he  fixed  in  the  order  of  appointment  imless 
the  court  or  Justice  shall  by  order  extend 
the  time  In  which  case  tbe  report  shall  be 
made  on  or  before  the  day  limited  by  tbe 
said  court  or  Justice  and  every  appeal  from 
such  report  shall  be  taken  within  five  days 
iafter  the  day  thus  fixed."  In  considering  this 
section,  the  Supreme  Court,  in  Bray  v.  Ocean 
City  R.  R.  Co.,  80  N.  J.  Law,  91,  86  Atl.  879, 
held  that  tbe  language  contained  either  a 
mandate  or  direction  to  any.  court  or  Justice 
appointing  commissioners  for  this  purpose  to 
fix  a  day  in  the  order  of  appointment  when 
their  report  is  to  be  filed;  that  It  is  im- 
possible to  construe  the  clause  which  im- 
pliedly requires  the  .court  or  Justice  making 
an  order  for  the  appointment  of  commis- 
sioners to  insert  in  the  order  a  designation 
of  the  day  when  their  report  shall  be  made 
or  filed  as  merely  directory;  it  is  clearly  man- 
datory; and  tbe  conclusion  in  that  case  was 
that  by  reason  of  tbe  omission  to  fix  In  the 
order  of  appointment  the  day  on  or  before 
which  the  commissioners  should  report  it 
was  fatally  defective,  and  must  be  vacated 
and  set  aside,  and  that  it  followed  that  the 
award  of  the  commissioners  possessed  no  le- 
gal validity,  and  must  be  also  set  aside. 
Section  5,  p.  81,  of  the  act  of  1900  contains 
In  express  language  a  positive  direction  to 
the  Judge  making  an  order  appointing  com- 
missioners. In  tbe  order  of  appointment,  to 
fix  the  date  on  or  before  which  the  commis- 
sioners must  file  their  report,  and  also  au- 
thorizes the  Justice,  for  good  cause,  to  extend 
the  time,  and  directs  that  the  report  shall  be 
made  on  or  before  the  day  named  by  the 
Justice.  It  follows  necessarily  that  the  effect 
given  by  Bray  v.  R.  R.  Co.,  supra,  to  the 
inference  from  the  act  of  1893,  must  control 
the  positive  direction  of  the  act  of  1000. 

Tbe  report  of  the  commissioners  recited 
that  tbe  prosecutor  appeared  before  them, 
but  one  of  the  commissioners  testified  that 
she  did  not,  and  an  affidavit  of  the  prosecu- 
tor sets  forth  that  she  attended  at  a  time 
and  place  of  which  the  commissioners  gave 
notice,  but  they  were  not  present,  so  that 
we  think  that  the  prosecutor  was  not  de- 
prived of  the  right  to  avail  herself  of  these 
writs.  Bray  v.  Ocean  City  R.  R.  Co.,  80  N.  J. 
Law,  at  page  95,  36  Atl.  880. 

The  result  is  that  the  orders  before  as 
appointing  commissioners  are  fatally  defect- 
ive, and  must  l>e  vacated  and  set  aside,  and 
that  the  awards  of  the  commissioners  pos- 
sess no  legal  validity,  and  must  also  be  set 
aside.  This  renders  it  unnecessary  to  discuss 
the  other  questions  which  are  presented  In 
these  cases. 
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In  re  LEHIGH  VALLEY  B.  CO. 

(Supreme  Gonrt  of  New  Jersey.     Jane  18, 
190^) 

BAILBOADS— rOBKION     COBFOBATIOnS  —  ASSESS- 

innr. 

1.  TTnder  the  sixth  section  of  "An  act  to  re- 
vise and  amend  'An  act  for  the  taxation  of 
railroad  and  canal  property,'  approved  April 
10,  1884,"  which  latter  act  was  approved  March 
27,  1888  (P.  L.  p.  272),  the  property  of  a  for- 
eign railroad  corporation  in  this  state,  which 
leasee  or  operates  the  property  of  a  domestic 
or  canal  company,  other  than  that  which  it  de- 
rives from  the  lessor,  is  assessable  in  like  man- 
ner as  that  of  a  domestic  railroad  or  canal 
company. 

(Syllabos  by  the  Ooart) 

In  tbe  matter  ot  the  application  of  the 
Lehlgb  Valley  Railroad  Company  for  a  snm- 
mary  determination  as  to  certain  property  as- 
sessed.   Judgment  rendered. 

Argned  February  term,  1004,  before  FORT, 
GABRETSON,  and  PITNET,  JJ. 

Smith  &  Brady,  for  Lehigh  Valley  Rail- 
road Go.  J.  I.  Blair  Relley,  for  PhillipB- 
bnrgb.  Robert  H.  McCarter,  Atty.  Gen.,  for 
the  State. 

GARRETSON,  J.  By  an  order  of  the  Chief 
Justice,  three  justlceB  of  the  Supreme  Court 
were  assigned  to  determine  in  a  summary 
way  the  character  of  certain  property  in  the 
town  of  Phlllipsbnrgh,  and  whether  used  for 
railroad  or  canal  property,  and  by  which  as- 
sessors— the  State  Board  of  Assessors,  or  the 
assessors  of  the  town  of  Phllllpsburgh — ^the 
same  has  been  lawfully  assessed  for  taxes  for 
the  years  1901,  1902,  1903,  and  to  direct  the 
cancellation  or  reduction  of  either  assessment 
as  the  character  of  the  property  i^ay  require, 
and  to  make  such  order  as  to  the  return  to 
the  taxpayer  of  any  tax,  or  any  portion 
thereof,  that  may  have  been  paid  to  the  state 
or  to  the  Inhabitants  of  the  town  of  PhilUps- 
bnrgb,  as  shall  be  deemed  Just 

It  appears  from  the  stipulation  of  the  par- 
ties that  the  property  in  question  is  a  part 
of  a  railroad  bridge  orer  the  Delaware  river 
at  Phllllpsburgh  belonging  to  the  Lehigh  Val- 
ley Railroad  Company,  and  the  assessor  of 
the  First  Ward  of  Phllllpsburgh  assessed  it 
fi>r  the  years  1901, 1002,  and  1008  as  the  prop- 
erty of  that  company.  The  State  Board  of 
Assessors  assessed  the  same  property  as 
part  of  the  main  stem  of  the  Easton  &  Amboy 
Railroad  Company.  The  bridge  in  question 
was  built  by  a  railroad  corporation  of  Penn- 
sylvania by  permission  of  the  state  of  New 
Jersey,  which  corporation  afterwards  became 
the  Lehigh  Valley  Railroad  Company,  also  a 
Pennsylvania  corporation.     In  the  case  of 


Lehigh  Valley  Railroad  Go.  ▼.  Mutchler, 
42  N.  J.  Law,  461,  in  1880.  the  taxabUity  of 
this  very  property  was  in  question;  and  it 
was  there  held  that  so  much  of  this  property 
as  belonged  to  the  Lehigh  Valley  Railroad 
Company  was  taxable  by  the  local  authori- 
ties, because  the  acts  of  April  2,  1873  <P. 
L.  p.  112),  and  April  13,  1876  (P.  L.  p.  120), 
which  provide  for  the  taxation  of  railroad 
companies,  applied  only  to  domestic  corpora- 
tions. In  1884  (P.  L.  p.  142)  the  Legislature 
enacted  "An  act  for  the  taxation  of  railroad 
and  canal  property,"  by  the  ninth  section  of 
which  act  it  is  provided  "that  if  the  property 
of  any  railroad  or  canal  company  be  leased 
or  operated  by  any  other  corporatioij  foreign 
or  domestic  the  property  of  the  lessor  or  com- 
pany whose  property  is  operated  shall  be  sub- 
ject to  taxation  in  the  manner  hereinbefore 
directed,  and  if  the  lessee  or  operating  com- 
pany being  a  foreign  corporation  be  the 
owner  or  possessor  of  any  property  in  this 
state  other  than  that  which  it  derives  from 
the  {essor  or  company  whose  property  is  op- ' 
erated  it  shall  be  assessed  in  respect  of  such 
property  in  like  manner  as  any  domestic  rail- 
road or  canal  company."  This  appears,  in 
the  same  language,  as  part  of  section  6  of  "An 
act  to  revise  or  amend  'An  act  for  the  taxa- 
tion of  railroad  and  canal  property,'  ap- 
proved April  10,  1884."  P.  L.  1888,  p.  272. 
It  further  appears  from  the  stipulation  that 
the  Lehigh  Valley  Railroad  Company,  a  for- 
eign corporation,  is  the  lessee  of  the  Morris 
Canal  &  Banking  Company,  a  New  Jersey 
corporation,  by  consent  of  the  state  of  New 
Jersey,  and  operates  the  Morris  Canal.  The 
property  of  the  Morris  Canal  is  taxable  under 
the  foregoing  acts.  We  have,  then,  the  pre- 
cise situation  set  out  in  the  statute,  viz.,  a 
foreign  corporation,  lessee  of  the  property  of 
a  domestic  <  corporation,  whose  property  is 
operated  by  the  foreign  corporation,  and  such 
lessee  or  operating  company,  so  being  a  for- 
eign corporation,  the  owner  of  property  in . 
this  state  other  than  that  which  it  derives 
from  its  lessor,  and  therefore  liable  to  be  tax- 
ed in  like  manner  as  a  domestic  railroad  cor- 
poration. 

The  result  is  that  we  determine  that  the 
property  in  question  was  properly  assessable 
by  the  State  Board  of  Assessors  for  the  years 
1901,  1902,  and  1903;  that  the  assessment 
of  that  property  by  the  assessor  of  the  town 
of  Phllllpsburgh  for  those  years  should  be 
set  aside;  and  that  the  taxes  paid  by  the 
Lehigh  Valley  Railroad  Company  to  the  town 
of  PbilUpsburgh  upon  the  property  In  ques- 
tion for  the  year  1001  be  returned  by  the 
town  of  Phllllpsburgh  to  the  Lehigh  Valley 
Railroad  Company. 
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(71  N.  J.  U  II) 

NEW  JERSEY  TRUST  &  SAFE  DEPOSIT 
CO.  V.  NATIONAL  GAS  &  CON- 
STRUCTION CO. 

(Snpieme  Court  of  New  Jersey.     Jane  13, 
19(H.) 

COHTBACT— KODIWCATION — CONSIDEBATION. 

1.  When  one,  who  has  contracted  in  writing 
to  do  certain  work,  learns  that  the  other  con- 
tracting party  places  on  the  writing  a  con- 
struction differing  from  what  the  first  party 
really  intended,  and  on  that  ground  in  good 
fiiitb  refuses  to  prosecute  the  work,  his  consent 
to  proceed  without  further  objection  is  a  le- 
gal consideration  for  an  agreement  between 
the  purties  to  modify  the  written  contract 

(Syllabus  by  the  Court) 

Action  by  the  New  Jersey  Trust  &  Safe 
Deposit  Company  against  the  National  Gas 
&  Gonstnictlon  Company.  Verdict  for  plain- 
tiff.   Rule  to  show  cause  discharged. 

Argued"  February  term,  1904,  before  the 
CHIEF  JUSTICE  and  SWATZE,  GARRI- 
SON, and  DIXON,  JJ. 

Hoiward  Oarrow  and  William  J.  Kraft,  for 
plaintiff.    Beldon  &  Learning,  tor  defendant 

DIXON,  J.  This  suit  was  brought  to  re- 
cover tbe  sum  due  on  the  acceptance  of  the 
following  order: 

"Philadelphia,  March  8,  1902. 

"National  Gas  and  Construction  Company, 
112  North  Broad  St,  Phila.  —  Gentlemen: 
Please  pay  to  Mr.  George  Pfelffer,  Junior,  on 
the  completion  of  hla  contract  with  you  for 
the  construction  of  the  sewer  plant  at  Bur- 
lington, New  Jersey,  in  accordance  wltli  the 
terms  of  the  contract  and  to  your  satisfac- 
tion, the  sum  of  four  thousand  nine  huudrcd 
and  eighteen  and  six  one  hundredths  ($4,918.- 
06)  dollars  In  addition  to  whatever  amount 
may  be  due  him  under  your  present  con- 
struction and  interpretation  of  the  contract 
between  yoti,  and  also  In  addition  to  what- 
ever sum  may  properly  be  due  him  for  extra 
work  In  the  construction  of  said  plant;  pro- 
vided the  total  amount  paid  to  George  Pfelf- 
fer, exclusive  of  the  amount  due  for  extra 
work,  does  not  exceed  the  sum  of  fifty  six 
thousand  six  hundred  and  fifty  .one  and  fif- 
teen one  hundredths  ($56,651.15)  dollars.  This 
order  Is,  however,  not  to  be  valid  or  to  war- 
rant such  payment  unless  and  until  the  said 
sewer  shall  be  completed  In  accordance  with 
the  terms  of  said  contract  and  delivered  by 
said  Pfelffer  free  of  all  Hens  and  encumbran- 
ces, according  to  the  terms  of  the  contract 
"Lansdowne  Construction  Co., 
"Samuel  0.  Kent,  Prest 
"[Corporate  Seal.) 

"Accepted  when  properly  executed. 
"National  Gas  and  Construction  Co., 

"By  Jos.  8.  Keen,  Jr.,  Prest" 

The  order  was  assigned  by  the  payee  to 
the  plaintiff  a  day  or  two  after  Its  date.  At 
the  trial  In  the  Camden  circuit  the  plaintiff 

T  L  See  Contracts,  toL  11,  Ceat.  Dig.  i  1120. 


obtained  a  verdict,  which  the  defendant  now 
seeks  to  have  set  aside. 

The  first  position  assumed  by  the  defendant 
Is  that  nothing  ever  became  due  upon  the  or- 
der, and  in  support  of  that  we  are  referred 
to  a  stipulation  made  at  the  trial  to  the  ef- 
fect that  the  defendant  had  paid  Pfelffer 
$56,651.15  "on  account  of  tbe  contract  of 
August  30,  1901,"  which  is  the  contract  men- 
tioned in  the  order.  But  this  stipulation  is 
not  conclusive  on  the  real  question  involved. 
It  appears  that  a  dispute  arose  between  the 
defendant  and  Pfelffer  as  to  their  rights  un- 
der the  contract  between  them  dated  August 
30,  1901,  their  difference  being  thus  described 
by  the  defendant's  chief  engineer,  Mr.  Le- 
doux:  "I  interpreted  the  contract  according 
to  the  quantities  In  the  contract  itself  and 
the  prices  In  the  contract  Itself.  Senator 
Pfelffer  claimed  that  Ills  bid  was  based  on 
some  other  quantities  which  he  ought  to  have 
had  put  Into  the  contract,  but  which  he  made 
a  mistake  In  not  having  put  In."  To  settle 
that  dispute  the  present  order  and  acceptance 
were  given,  and  its  terms  cover  such  sum,  not 
exceeding  $4,91&06,  as,  when  added  to  "what- 
ever amoimt  may  be  due  to  him  [Pfelffer] 
under  your  [the  defendant's]  present  con- 
struction and  interpretation  of  the  contract," 
would  make  the  sum  of  $56,651.15.  Hence 
the  Inquiry  Is,  not  what  came  due  or  was 
paid  on  the  contract,  but  what  came  due  ou 
the  defendant's  construction  of  the  contract 
Respecting  this,  testimony  offered  by  tbe  de- 
fendant is  clear.  Mr.  Ledoux  testified  that 
he  never  changed  his  Interpretation  of  the 
contract,  but  that,  as  the  basis  of  settlement, 
be  allowed  "the  full  amount  of  the  contract 
price  and  also  the  amount  of  that  agreement," 
meaning  the  order'  in  suit  His  final  esti- 
mate, an  exhibit  in  the  cause,  states  as  the 
amotmt  due  on  the  contract  the  sum  of  $51,- 
792.51,  and  "by  agreement  made  March  3, 
1902,  •  •  •  $4,918.06,"  making  a  total  of 
$56,710.57.  The  difference  between  this  and 
the  limit  set  In  the  order,  $56,661.16,  has  not 
been  the  subject  of  comment,  and  need  not 
be  further  noticed  by  us.  Mr.  Hodge,  the  de- 
fendant's secretary  and  assistant  treasurer, 
also  testified  that  tbe  sum  paid  to  Pfelffer 
included  what  was  due  under  the  order.  This 
evidence  make's  It  plain  that  $4,918.06  came 
due  on  tbe  order,  and  hence,  under  Pfelffer's 
transfer,  belonged  to  tbe  plaintiff.  Oinse- 
quently,  if  the  defendant  was  notified  of  the 
plaintiff's  title  before  the  money  was  paid  to 
Pfelffer,  the  defendant  became  bound  to  pay 
the  plaintiff  that  sum. 

Pfelffer  claims  that  there  is  still  owing  to 
blm  from  tbe  defendant  about  $6,500,  but 
tbe  defendant  Insists  that  It  made  a  final  set- 
tlement with  him  about  July  21,  1902,  when 
he  was  paid  about  $13,000.  In  either  case, 
notice  given  before  July,  1902,  would  bind  the 
defendant  Pfelffer  testified  that  he  told  the 
defendant's  president,  assistant  treasurer, 
and  chief  engineer  of  the  assignment  a  few 
days  after  It  was  made;  and  one  of  those  offl- 
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cera  swore  tliat  no  such  Information  was  glr- 
en  blm,  and  the  other  two  swore  that  they  had 
no  recollection  of  It  In  response  to  a  special 
Interrogatory  submitted  to  the  Jnry  by  the 
trial  Jnstlce  the  Jmy  returned  a  finding  tbat 
notice  of  the  assignment  was  given  before 
the  second  week  of  March,  1902.  We  tUnk 
the  nature  of  the  evidence  would  not  Justify 
us  In  overturning  this  conclusion  of  the  jury. 

Ooonsd  for  defendant  further  insists  that, 
even  If  they  were  obliged  to  pay  the  plain- 
tiff, yet  PfellTer,  by  his  own  evidence.  Is 
shown  to  have  been  authorized  by  the  plain- 
tiff to  receive  the  money  for  It,  and  hence 
the  payment  to  him  about  July  21,  1902,  sat- 
isfied tbe  present  claim.  But  Pfdffer's  evi- 
dence on  this  point  clearly  refers  to  a  time 
after  that  date,  and  to  a  demand  for  payment 
which  was  refused.  The  payments  made  up 
to  and  including  that  date  were  certainly  not 
made  to  nor  received  on  behalf  of  the  plain- 
tiff. 

Lastly,  It  is  urged  that  the  order  and  ac- 
ceptance were  void  for  want  of  consideration. 
But  there  manifestly  was  a  legal  considera- 
tion. Tbe  settlement  of  the  dispute,  and  Pfeif  • 
fer's  consent  to  go  on  with  the  work  which 
he  had  avowed  a  determination  to  abandon 
unless  adjustment  was  made,  were  valid 
grounds  for  a  modification  of  the  contract, 
If  this  order  Introduced  any  modification, 
and,  if  It  did  not,  the  contract  Itself  was  suf- 
ficient consideration  for  this  Instrument  It 
is  not  shown  that  Pfeiffer's  contention  as  to 
the  real  bargain  was  set  up  in  bad  faith,  and 
he  might  have  resorted  to  a  suit  In  equity 
for  reformation  of  the  written  contract.  The 
law  afforded  the  defendant  no  means  of  com- 
pelling Pfeiffer  to  prosecute  the  work  on  the 
terms  of  the  writing.  It  could  only  give  a 
I>ecnnlary  compensation  for  refusal,  and  un- 
der these  circumstances  for  the  parties  to 
settle  their  controversy  by  mutual  concessions 
was  clearly  lawful. 

The  rule  to  show  cause  should  be  dis- 
charged. 


BRADLBT  T.  McPHBRSON. 

(Court  of  Chancery  of  New  Jersey,     May  28, 
1904.) 

BIFARIAN  BlOnrS — GRANTS— BSTABtlSHUERT  — 
BUX  TO  QUIET  TITLB— COMPLAINANT'S  POS- 
8KSSI0N— OI.AIMS  or  THIBD  PERSONS. 

1.  Under  a  statute  authoriaiBg  the  mainte- 
nance of  a  bill  to  ooiet  title  to  real  property, 
where  complainant  is  in  peaceable. possession  of 
the  lands,  claiming  to  own  the  same,  complain- 
ant need  only  be  in  peaceable  possession  of  the 
locos  in  qao  as  against  defendant,  without  re- 
gard to  the  claims  of  third  persons. 

2.  Mere  words  denying  tbe  right  of  complain- 
ant to  posseaaion  of  real  property,  which  afford 
complainant  no  right  to  test  the  substance  of 
the  adverse  claims  by  an  action  at  law,  are  in- 
sufficient to  destroy  the  peaceableness  of  com- 
plainant's possession,  required  to  entitle  Mm 
to  maintain  a  statutory  bill  to  quiet  title. 

3.  Where  defendant's  lot  was  only  washed  by 
the  sea  on  One  comer  in  cases  of  high  tide,  and, 
at  tbe  time  tlM  lot  was  sold  to  him,  it  was 


claimed  that  there  was  ground  between  defend- 
ant's lot  and  high-water  mark,  a  riparian  grant 
to  defendant  was  Invalid. 

4.  The  right  to  a  riparian  grant  of  shore 
rights  must  be  exercised  by  keeping  within  side 
lines  at  right  hnglea  with  the  nigh-water  line, 
if  that  is  straight,  and,  if  curved  or  irregular, 
then  within  side  lines  which  divide  tbe  fore 
shore  proportionately  among  the  littoral  own- 
ers. 

Action  by  Thomas  Bradley  against  James 
B.  McPherson.    Judgment  for  plaintiff. 

O.  A.  Bourgeois,  for  complainant  Thomp- 
son &  Cole,  for  defendant 

REED,  V.  C.  It  appears  that  one  John 
McClees  was  from  1860  to  1897  the  owner  of 
a  tract  of  land  in  Atlantic  City.  Mr.  Mc- 
Clees, by  a  deed  made  Marcb  9,  1897.  sold 
the  said  tract  to  the  Atlantic  City  Beacb 
Front  Improvement  Company.  The  Atlan- 
tic City  Beacb  Front  Improvement  Company 
on  August  26,  1899,  sold  from  this  tract  of 
land  a  lot  to  John  G.  Vogler.  Tbe  dimen- 
sions of  this  lot  were  100  by  00  feet  After 
tbe  improvement  company  sold  this  lot  to 
Vogler,  it,  on  November  — ,  1899,  sold  all 
tbe  remaining  portion  of  tbe  tract  wblcb 
it  bad  bought  from  McClees  to  Charles  G. 
Henderson,  Jr.,  and  two  others — Messrs.  Moss 
and  Hancock.  On  August  6,  1900,  Mr.  Vog- 
ler sold  to  John  McPherson  the  60  by  100 
feet  lot  above  mentioned,  and  McPberson's 
title  is  now  owned  by  tbe  defendant  On 
December  27,  1900,  the  riparian  commission- 
ers made  a  grant  to  John  McPherson  as  ri- 
parian owner.  On  October  21, 1901,  the  same 
board  made  a  grant  to  Henderson,  Jr.,  Moss, 
and  Hancock,  as  riparian  owners.  The  two 
grants  included  tbe  same  area,  and  tbe  sec- 
ond grant— tbe  one  to  Henderson  and  others- 
Is  made  subject  to  the  rights,  if  any,  acquired 
by  McPherson  in  his  grant  of  December  27. 
1900. 

The  question  tried  at  the  hearing  was 
whether  on  August  26,  1899,  when  the  At- 
lantic City  Beacb  Front  Improvement  Com- 
pany sold  the  60  by  100  feet  lot  to  Vogler. 
tbe  line  of  ordinary  high  water  of  tbe  «cean 
and  inlet  touched  that  lot.  This  point  of 
time  was  adopted,  rather  than  that  of  De- 
cember 27, 1900,  when  the  riparian  grant  was 
actually  made  to  McPherson,  upon  tbe  doc- 
trine laid  down  in  Ocean  City  AssociatloB  v. 
Bhriver,-64  N.  J.  Law,  SSO,  46  Atl.  690,  61 
L.  B.  A.  425.  Counsel  for  tbe  defendant 
however,  challenged  the  right  of  this  court  to 
consider  the  testimony  respecting  tbe  ktcation 
of  the  line  of  ordinary  high-water  mark,  be- 
cause of  an  alleged  lack  of  Jurisdiction.  The 
lack  of  Jurisdiction,  as  It  Is  alleged,  arises 
from  tbe  absence  of  peaceable  possession  of 
tbe  complainant  at  the  time  when  the  bill 
was  filed.  That  the  complainant  had  posses- 
sion of  a  part  of  tbe  premises  Indluded  with- 
in the  riparian  grant  is  proved.  The  pres- 
ence of  tbe  store,  and  the  fact  that  the 
complainant  has  rented  It,  aside  from  the 
presence  of  tbe  Jetties,  are  sufficient  proof  of 
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possession.  It  la  insisted,  however,  that  tliis 
possession  was  not  peaceable.  There  is  some 
eTidence  that  there  was  a  dispute  between 
a  Mr.  Dick,  the  owner  of  a  triangular  piece 
of  property  within  the  riparian  grant,  and 
the  Hendersons,  who  bad  disputed  about  the 
erection  of  the  jetty.  Proof  Is  also  proffered 
of  the  existence  of  injunction  suits,  to  which 
Dick  and  Henderson,  and  to  one  of  which 
McPherson,  was  a  party.  The  answer,  how- 
ever,  admits  tliat  there  is  no  suit  now  pend- 
ing to  try  the  title  to  this  property.  Nor 
would  the  contest  between  Dick  and  Hender- 
son bave  any  relevancy  uiwn  the  question 
of  peaceable  possession.  The  doctrine  laid 
down  in  this  court  is  that  the  x)eaceable  pos- 
session required  by  the  statute  Is  not  a  pos- 
session which  is  peaceable  as  to  third  par- 
ties, but  only  peaceable  as  to  the  defendant; 
and,  as  to  the  defendant,  that  it  is  a  pos- 
session undistvirbed  by  any  act  of  the  de- 
fendant in  or  upon  the  locus  in  quo,  for  which 
act  the  defendant  would  be  suable  in  an  ac- 
tion by  which  the  title  to  the  property  could 

.  be  determined.  Mere  words  denying  the 
right  of  the  complainant  to  possession,  which 
afford  the  complainant  no  right  to  test  the 
substance  of  such  claims  by  an  action  at  law, 
do  not  destroy  the  peaceableness  of  complain- 
ant's possession.  The  doctrine  that  the 
peaceable  possession  under  the  statute  means 
peaceable  possession  as  ag^ainst  the  defendant, 
and  not  against  third  parties,  is  laid  down 
in  Allair  v.  Ketcham,  65  N.  J.  Bq.  169,  35 
AO.  900,  and  De  Hanne  v.  Bryant,  61  N.  J. 
Eq.  141,  48  Atl.  220.  Now,  the  only  feature 
in  the  case  relied  upon  to  show  an  interfer- 
ence by  tbe  defendant  with  the  complainant's 
peaceable  possession  Is  the  placing  of  a  Jetty 
outside  of  the  bulkbead  surrounding  tbe  de- 
fendant's lot,  and  the  filling  in  between  the 
Jetty  and  tbe  bulkhead  with  stone.  This 
piling  was  put  in,  so  far  as  appears,  soon 

:  after  the  bulkhead  was  built,  and  so  seems 
to  liave  beeil  placed  before  the  riparian  grant 
was  made  to  either  of  the  parties.  Since 
these  grants  were  made  there  is  no  evidence 
of  any  act  by  McPherson  upon  tbe  locus  In 
quo  which  disturbed  the  possession  of  tbe 
complainant  or  bis  grantors.  So  I  am  of 
the  opinion  that  this  court  has  Jurisdiction. 
Recurring  then  to  the  question  tried,  name- 
ly, whether  the  ordinary  line  of  high  water 
of  the  inlet  reached  the  Vogler-McPherson 
lot  on  August  26,  1899,  I  am  of  the  opinion 
that  the  probability  is  tbat  it  did  not,  and 
that  It  did  not  wlien  Mr.  McPherson  got  his 
riparian  grant    It  Is  quite  clear  tliat  before 

.  this  point  of  time,  as  well  as  after,  the  ordi- 
nary high-water  line  was  some  distance 
oceanward  from  tbe  borders  of  the  rectangu- 
lar lot  sold  to  Yogler.  While  it  is  true  ttiat  in 
1889  and  1890  the  storm  tides  and  tbe  extra 
high  tides  swept  over  a  comer  of  tbe  lot, 
I  do  not  think  that  the  ordinary  tides  reached 
it.  Such  was  the  conclusion  of  Mr.  Shinn, 
who  went  upon  the  ground  and  measured  tbe 

:  tot  at  the  time  it  was  sold  to  Yogler.    He 


says,  "We  determined  that  there  was  a  little 
more  ground  than  we  had  agreed  to  sell  to 
Mr.  Vogier;  that  there  was  a  little  more  laud- 
ward  of  high  water  than  we  liad  agreed  to 
sell  to  Mr.  Vogier."  Mr.  Shlnn  then  explains 
why  certain  language  respecting  the  overflow 
of'  the  tides  was  incorporated  in  the  deed. 
If  this  was  the  condition  of  fact,  as  I  am 
inclined  to  believe  it  was,  then  the  riparian 
grant  to  the  complainant  is  good,  and  the 
grant  to  the  defendant  is  a  nullity.  Accord- 
ing to  tbe  testimony  of  defendant's  wit- 
nesses, the  ordinary  high  tides  reached  only 
the  sontheasterly  comer  of  the  Vogier  lot, 
leaving  land  belonging  to  the  complainant 
lying  along  both  the  east  and  the  south  sides 
of  that  lot  Now,  the  right  to  a  riparian 
grant  like  the  right  to  wharf  out  must  be  ex- 
ercised by  keeping  within  side  lines,  at  right 
angles  with  the  high-wat«:  line,  if  that  is 
straight,  and,  if  the  high-water  line  is  curved 
or  irregular,  then  within  side  lines  which 
divide  the  fore  shore  proportionately  among 
the  littoral  owners.  Upon  this  theory,  nei- 
ther of  these  gxants  was  accurately  made.  If 
the  defendant's  witnesses  are  assumed  to 
state  the  facts  correctly. 

It  is  to  be  further  observed  that  the  deed 
to  Vogier  contained  the  following  provision: 
"Subject  to  the  overflow  of  the  ocean  tides, 
and  upon  condition  that  the  grantee  herein, 
bis  heirs  or  assigns,  acquire  no  right  to  ac- 
cretion or  riparian  grant"  Why  future  ac- 
cretions may  not  be  the  subject  of  a  bargain 
which  equity  will  enforce,  I  am  unable  to  see. 
Inasmuch,  however,  as  this  clause  was  not 
argued  by  the  counsel  for  the  defendant  I 
will  leave  the  case  standing  upon  the  grounds 
already  indicated. 

I  will  advise  a  decree  in  accordance  with 
tbe  prayer  of  tbe  bill. 

(U  N.  J.  u  lU) 
DABAGHIAN  v.  KAFFAPIAN  et  al. 
(Supreme  Court  of  New  Jersey.     Jane   13, 
1904.) 

TKNUE— BESIOERCB  OV  FUIINTIFF. 

l.Tbe  plaintiflF's  residence  will  be  presumed 
to  be  where  he  alleges  it  to  be,  unless  the  con- 
trary appear. 

(Syllabus  by  the  Court) 

Action  by  Vahan  Dabaghlan  against  Thom- 
as KaSafian  and  Mannusb  Kaffafian.  Mo- 
tion for  change  of  venue  denied. 

Argued  February  term,  1904,  before  VAN 
SYCKBL  and  FORT,  JJ. 

Richard  Boardman,  for  tbe  motion.  Henry 
J.  Melosb,  opposed. 

FORT,  J.  The  plalntUFs  residence  will  be 
presumed  to  be  where  be  alleges  it  to  be,  un- 
less the  contrary  appear.  The  proofs  taken 
on  this  rule  do  not  establish  that  the  plain- 
tiff did  not  reside  at  Jersey  City  at  the  time 
this  suit  was  Instituted;  nor  do  they  show 
that  be  then  resided  at  Paterson,  as  the  de- 
fendant alleges.    There  is  proof  that  at  a 
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certalu  time  a  certain  witness  saw  the  plain- 
tiff at  a  residence  In  Paterson,  bat  It  Is  not 
dear  whetber  that  was  his  residence  or  the 
resldaice  of  his  father.  In  any  event,  that 
Is  bat  a  single  Instance,  and  In  no  way  con- 
trolling npon  the  question  of  the  plaintiff's 
residence. 

By  section  202  of  the  practice  act  (Reyl- 
slon  of  1903,  p.  590),  It  Is  enacted  that  in 
transitory  actions  the  case  shall  be  tried  in 
the  coonty  in  which  the  caose  of  action  arose, 
or  the  plalntifF  or  defendant  reside  at  the 
time  of  instituting  such  action.  No  length 
of  residence  Is  required  for  any  definite  time 
prior  to  instituting  the  suit;  If  there  be  ac- 
tual residence  at  the  time  of  the  institution 
of  the  suit,  the  case  may  be  tried  in  the 
county  where  the  plaintiff  thus  resides.  Resi- 
dence under  the  statute,  therefore,  for  the 
purpose  of  fixing  the  venue,  means  actual 
residence  at  the  time  of  the  institution  of 
the  salt,  and  actual  residence  is  such  resi- 
dence as  was  defined  by  Judge  Dayton  In 
this  court  in  Cadwalader  v.  Howell,  18  N.  J. 
Law.  138.  The  county  where  a  man  there- 
fore claims  Ills  actual  residence  to  be,  and 
in  which  he  is  actually  resident  at  the  time 
of  tbe  commencement  of  the  suit,  Is  one  of 
the  counties  in  which  the  plaintiff  has  the 
rigM  to  lay  bis  venue  for  the  trial  of  the 
action. 

The  motion  to  change  the  venue  in  this 
case  Is  denied. 


(n  N.  J.  u  M) 

BARES  V.  TRALIi. 

(Siqtcane  Court  of  New  Jersey.    June  18, 

1004.) 

KCXOTION    OFFICEBS— TSKS. 

l.The  fees  of  election  officers  in  the  sabmls- 
■ion  of  the  recently  proposed  constitutional 
amendments  are  regulated  by  the  Laws  of  1903, 
p.  350,  c.  177. 

2.  The  act  of  1903,  p.  711,  c.  266,  is  a  sop- 
plement  to  the  general  election  law  of  1898 
(Laws  189S,  p.  237,  c  139),  and  relates  only  to 
services  performed  under  the  law  of  1898. 

(Syllabus  by  the  Ckinrt) 

Application  by  Josephus  C.  Sares  for  a  writ 
of  mandamus  to  Orrln  S.  Trail,  collector  of 
Bergen  county.    Writ  denied. 

Aigued  February  term,  1904,  before  TAN 
STCKBL  and  FORT,  JJ. 

Addison  Ely,  Jr.,  for  relator.  Ernest  Eoes- 
ter,  for  defendant 

VAN  SYOKEL,  J.  This  is  an  application 
for  a  mandamus  to  require  collector  of  Ber- 
gen county  to  imy  election  officers  |26  for 
their  services  in  the  election  on  the  recently 
proposed  constitutional  amendments. 

Tbe  act  for  provldmg  for  submitting  the 
amendments  (Laws  1903,  p.  350,  c.  177)  fixes 
the  fees  at  (3  for  revising  the  registry,  and 
(5  for  conducting  the  election.  The  relator 
contends  that  this  provision  is  repealed  by 
chapter  266  of  the  Laws  of  1903,  p.  711,  and 
that  liis  fees  must  l>e  regulated  by  the  latter 


act  This  act  of  1903  (chapter  266)  is  a  sup- 
plement to  the  general  election  law  of  1898 
(Laws  1898,  p.  237,  c  189),  which  relates  ex- 
pressly only  to  services  performed  under  the 
provision  of  the  act  of  18^  and  not  to  the 
election  on  the  constitutional  amendments. 

The  relator  is  entitled  to  no  more  than  the 
fees  specified  In  chapter  177  of  tbe  act  of 
1903,  and  therefore  the  application  for  a  mau' 
damus  is  denied,  with  costs. 


m  N.  J.  U  141) 
STATE  V.  SIMON. 
SAME  V.  KREYER. 

(Supreme  C!ourt  of  New  Jersey.     June  13. 
1904.) 

CBIMIRAI,    LAW— KVIDBNCE     OF     ACCOMPUCE—  , 
EABMLESS   BBROB— COMUXRTS   Or  JUDGE. 

1.  Upon  the  trial  of  an  indictment  for  the  un- 
lawful receiving  of  stolen  goods,  etc.,  a  defend- 
ant previously  convicted  of  the  larceny  testified 
as  a  witness  tor  the  state.  On  behalf  of  the 
defendant  on  trial,  the  court  was  requested  to 
charge  that  there  must  be  corro(M>ratiTe  evi- 
dence of  an  accomplice  before  the  jury  can  con- 
vict upon  his  evidence  alone.  The  request  was 
refused.  On  error  it  was  held  that  the  re- 
fusal was  not  ground  for  reversal,  the  rule  be- 
ing that,  although  the  practice  of  the  courts  is 
to  advise  juries  not  to  convict  on  the  uncor- 
roborated testimony  of  .an  accomplice,  yet  a 
conviction  founded  on  snch  evidence  is  strictly 

2.  Where  It  clearly  appears  that  testimony  il- 
legally admitted  in  the  trial  of  a  criminal 
cause  could  not  have  injuriously  affected  the  de- 
fendant, the  admission  of  such  illegal  testimony 
does  not  constitute  a  ground  for  reversal. 

3.  Where  a  trial  Judge  leaves  it  to  a  ^ury  to 
determine  disputed  questions  of  fact,  his  com- 
ments and  expressions  of  opinion  npon  the  tes- 
timony are  not  assignable  for  error. 

(SyUabue  by  th;  Ck>urt) 

Error  to  Court  of  Quarter  Sessions,  Passaic 
(3ount7. 

Jacob  L.  Simon  and  Frederick  h.  Kre^er 
were  convicted  of  receiving  stolen  goods,  and 
bring  error.    Affirmed. 

Argued  June  term,  1903,  before  OUM- 
MERE,  O.  J.,  and  DIXON,  PITNEY,  and 
HENDRICKSON,  JJ. 

Z.  M.  Ward,  Vivian  M.  Lewis,  and  John 
M.  Ward,  for  plaintiffs  in  error.     Eugene 
Emley,  for  the  State. 
• 

HENDRICKSON,  J.  The  defendants  were 
.convicted  in  tbe  Passaic  quarter  seHslons  of 
the  crime  of  unlawfully  receiving  stolen 
goods,  knowing  them  to  have  been  stolen,  and 
they  bring  error.  They  were  indicted  sepa- 
rately, but  the  offense  charged  grew  out  of 
a  single  transaction,  and  the  two  indlctmaits 
by  consent  were  tried  together.  The  entire 
record  has  been  brought  up,  purauant  to  sec- 
tion 136  of  the  criminal  procedure  act  (P.  L. 
1898,  p.  915). 

A  brief  statement  of  the  facts  may  be  de- 
sirable before  discussing  the  exceptions.  Tlie 
silk  mill  of  J.  B.  Ryer,  Son  &  (3o.,  of  the  city 

f  1.  Bee  Criminal  Law,  voL  14,  Cent.  Dig.  I  1124. 
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of  Paterson,  was  broken  and  entered  on  May 
23, 1902,  and  there  were  stolen  therefrom  silk 
waA  cotton  goods  of  the  proprietors,  valued  nt 
$300.  The  evidence  upon  the  trial  tended  to 
prove  that  three  Individuals,  Wilson,  Kelly, 
and  Jackson,  were  Implicated  In  the  theft  It 
showed  that  two  days  before  this  the  parties 
named  .took  possession  of  a  bam  in  the  sub- 
urbs of  the  city,  rented  by  them  a  few  days 
before  for  one  month.  They  came  there  with 
a  horse  and  wagon  the  night  of  the  burglary 
about  8:80  o'clock.  Later  they  went  away, 
returning  between  2  and  3  o'clock  of  the  fol- 
lowing morning  with  a  load  of  goods.  These 
were  carried  into  the  bam,  which  stood  in  the 
rear  of  the  house  occupied  by  a  lady  from 
whom  they  had  rented  it.  The  same  morn- 
ing, about  9  o'clock,  they  drove  away,  and 
returned  later  with  three  boxes,  and  carried 
them  into  the  bam.  The  day  after  this, 
which  was  Sunday,  the  defendants,  Simon 
and  Kreyer,  came  to  the  barn,  and  were  there 
in  company  with  Wilson  and  Jackson.  Two 
women  who  occupied  the  house  testified  that 
the  defendants  remained  In  the  bam  with  the 
others  about  two  hours  that  Sunday  after- 
noon, and  that  during  the  time  they  heard  the 
movement  of  boxes  and  the  noise  of  hammer- 
ing. On  the  Monday  morning  following,  Wil- 
son, Kelly,  and  Jackson  were  heard  at  the 
bam  hammering  and  nailing,  and  soon  after 
this  they  loaded  two  boxes  containing  the 
goods,  and  carried  them  to  Lyndburst,  a  sta- 
tion of  the  Delaware,  Lackawanna  &  Western 
Bailroad  outside  the  city,  and  there  one  of 
the  party  shipped  the  boxes  by  express  to  one 
Levy  at  Stanhope,  N.  J.  The  boxes  were 
overtaken  and  recovered  by  detectives  at 
Newark,  N.  J.,  before  their  delivery  to  Levy. 

The  first  error  alleged  arises  upon  the  ad- 
mission of  the  contents  of  a  paper  which  was 
not  produced,  and  the  absence  of  which  was 
hot  accounted  for.  The  lady  of  the  housA 
was  permitted  to  testify,  over  objection,  that 
the  next  morning  after  the  burglary  she 
found  a  note  attached  to  the  key  hanging  on 
her  door,  requesting  the  inmates  to  feed  and 
water  the  horse.  It  is  a  sufilcient  answer  to 
this  allegation  of  error  to  say  that,  if  the 
admission  was  error  at  all,  it  was  in  no  wise 
injurious  to  the  defendants.  It  was  the  proof 
of  a  circumstance  connected  with  the  res 
gestae,  which  tended  alone  to  prove  that  the 
parties  who  occupied  the  stable  were  guilty 
of  the  theft  This  was  a  proper  element  of 
proof  at  the  trial,  but,  aside  from  this  circum- 
stance, the  evidence  clearly  established  tbe 
larceny,  and  there  was  no  attempt  to  disprove 
It 

Tbe  evidence  had  no  tendency  to  Incrim- 
inate the  defendants  who  were  on  trial  for 
the  offense  of  receiving  only.  A  plaintiff  in 
error  cannot  rely  upon  an  erroneous  ruling 
which  does  him  no  injury  f  :■  a  reversal  of 
the  Judgment  Freeman  \.  I'.artlett  47  N. 
J.  Law,  33;  Humphries  v.  Woodstown,  48 
N.  J.  Law,  588,  7  Atl.  301 ;  N.  J.  Traction 
Oo.  T.  Brabban,  57  N.  J.  Law,  691,  32  Atl.  217. 


Where  it  clearly  appears  that  testimony 
wbich  was  illegally  admitted  on  the  trial  of 
a  criminal  cause  could  not  have  injuriously 
affected  the  defehdant  the  admission  of  such 
illegal  testimony  does  not  constitute  a  ground 
for  reversal.  Genz  v.  State,  59  N.  J.  Law, 
488,  37  Atl.  08,  58  Am.  St  Rep.  618;  Bodee 
V.  SUte,  57  N.  J.  Law,  140,  30  Att.  C81. 

Nor  was  It  error  to  permit  evidence  to  be 
given  as  to  the  conduct  of  Jackson  at  tbe 
barn  the  day  before  the  defendants  were 
there.  This  evidence  was  offered  in  support 
of  the  charge  that  the  goods  were  stolen,  and 
was  relevant  and  lawful  for  that  purpose. 

Error  Is  also  assigned  upon  the  admission 
of  evidence  that  Ja(^Bon  and  Wilson  were 
seen,  about  four  days  after  the  burglary,  go- 
ing into  the  place  of  business  of-  the  de- 
fendant Kreyer,  where  they  remained  three- 
quarters  of  an  hour.  The  indictments  against 
Simon  and  E^eyer  were  tried  together,  and 
this  evidence  was,  we  think,  admissible  as 
showing  the  probable  relations  of  the  defend- 
ant Kreyer  with  the  perpetrators  of  the  bur^ 
glary,  and  as  part  of  the  res  gestse.  24  Am. 
&  Bng.  Ency.  of  Law  (2d  Ed.)  662. 

At  the  close  of  the  state's  case  motion  was 
made  to  strike  out  ttie  first  count  of  tiie  in- 
dictment, which  was  for  larceny,  the  second 
count  being  for  the  offense  of  unlawfully 
receiving  stolen  goods.  'This  was  refused, 
and  the  refusal  is  assigned  for  error.  The 
motion  was  irregular,  and  was  properly  re- 
fused. The  appropriate  motion  would  have 
been  to  have  the  Judge  direct  the  Jury  to  ac- 
quit on  the  first  count  for  want  of  sufficient 
evidence  to  support  a  verdict  thereon. 

Tbe  next  assignment  is  based  upon  a  re- 
fusal to  charge  the  following  request:  "There 
must  be  corroborative  evidence  of  the  witness 
Wilson  before  tbe  Jury  can  convict  on  his  evi- 
dence alone."  The  defendant  Wilson  here 
referred  to  had,  with  others,  been  previously 
convicted  of  the  burglary  and  the  larceny  of 
the  goods.  He  was  called  as  a  witness  by  the 
state,  and  testified  to  facts  tending  to  prove 
the  guilt  of  these  defendants.  In  refusing 
to  charge  the  request  the  trial  Judge  said: 
"You  can  convict  upon  the  testimony  of  an 
accomplice,  and  upon  his  testimony  alone,  If 
yon  are  satisfied  that  he  is  telling  the  truth. 
I  have  already  given  you  my  views  as  to  the 
testimony  of  this  accomplice.  He  is  a  con- 
vict and  a  perjurer,  but  if  your  mind  is  sat- 
isfied that  he  is  telling  the  tmth  you  have 
a  right  to  believe  him."  The  common-law 
rule  is  in  force  in  this  state,  and  was  laid 
down  by  Mr.  Justice  Koapp  in  State  v.  Hyer, 
38  N.  J.  Law,  598,  as  follows:  "Although  the 
practice  of  courts  is  to  advise  Juries  not  to 
convict  a  defendant  <m  the  uncorroborated 
testimony  of  an  accomplice,  yet  a  oonvtction 
founded  on  such  evidence  is  strictly  legal." 
The  trial  Judge  in  another  part  of  the  charge 
alluded  to  the  great  Infirmity  that  attaches 
to  the  evidence  of  a  man  convicted  of  a 
crime  and  a  self-confessed  perjurer,  as  tbe 
witness  was,  and  said:     "But  you  have  a 
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rigbt  to  (xniBider  whether  what  the  witness 
said  was  not  In  line  with  the  other  circum- 
stances of  the  case,  so  as  to  glre  them  an  air 
of  Teradty  and  truth."  While  the  caution 
was  not  precisely  in  line  with  the  usual  prac- 
tice of  the  courts,  yet,  since  the  matter  was 
one  of  discretion  with  the  trial  Judge,  this 
departure  is  not  a  ground  for  reTersal.  State 
T-.  Hyer,  supra. 

The  remaining  assignments  of  error  are  di- 
rected at  certain  portions  of  the  judge's 
charge.  The  ground  of  the  attack  is  mainly 
the  Judge's  comments  upon  tne  facts  and  his 
expressions  of  opinion  upon  the  evidence,  uu- 
(avorable,  as  allied,  to  the  defendant  These 
are  among  the  objectionable  paragraphs: 
"You  can  make  your  Inferences  upon  that 
question  whether  these  defendants,  or  either 
of  them,  vr&it  down  there  on  Sunday  and  In- 
spected them  and  looked  over  five  hundred 
dollars'  worth  of  goods,  recently,  newly  man- 
ufactured, twenty  odd  portieres,  ten  pieces  of 
damask,  in  a  bam  on  the  outskirts  of  the 
city.  Is  that  a  place  where  goods  are  on  ex. 
hlbition  for  sale  or  exchange  or  barter- 
goods  of  this  kind,  or  of  this  character,  in  a 
bam  on  the  outskirts  of  the  town?"  The  use 
of  the  word  "infer"  in  this  connection  is  con- 
demned, as  permitting  the  Jury  to  indulge  in 
theory  onsnpported  by  facts  proren.  In  sup- 
port of  this  proposition,  State  t.  Goldman,  ii3 
N.  J.  Law,  394,  47  Atl.  641,  is  cited.  The 
point  held  In  that  case  was  that.  In  the  proof 
of  guilty  knowledge  in  support  of  a  charge 
of  recelying  stolen  goods,  the  proof  must  be 
that  the  defendant  had  knowledge,  not  that 
he  had  suspicions.  The  case  of  Smith  t. 
State,  41  N.  J.  Law,  870,  is  also  cited,  where 
there  was  a  reversal  because  material  facts 
were  stated  in  the  charge  as  proven,  when 
there  was  no  testimony  to  support  theuL 
These  cases  are  not  in  point.  In  the  case  on 
trial  the  court  recited  certain  facts  proven, 
and  asked  the  Jury  as  to  what  inference  they 
would  draw  from  the  facts  upon  the  question 
of  guilty  knowledge.  This  was  entirely  prop- 
«■.  It  Is  a  familiar  rule  of  evidence  that  in 
trials  of  fact  the  factum  probandum  may  b^ 
inferred  from  other  facts  satisfactorily  prov- 
en. 1  Greenleaf,  Ev.  318.  It  may  also  be 
said  that  even  In  a  criminal  case,  so  long,  as 
the  trial  Judge  leaves  it  to  a  Jury  to  deter- 
mine disputed  questions  of  fact,  his  com- 
ments and  expressions  of  opinion  upon  the 
testluMmy  are  not  assignable  for  error.  Bu- 
gle V.  State,  50  N.  J.  liaw,  272,  13  Atl.  004; 
Donnelly  v.  State,  26  N.  J.  liaw;  463;  Bruch 
V.  Garter,  32  N.  J.  Law,  664;  Castner  v.  SU- 
ker,  33  N.  J.  Law,  96,  607;  Smith  v.  State, 
supra.  But  It  Is  urged  that  it  was  error  In 
the  court  to  state  as  a  fact  to  the  Jury  that 
'  the  defendants  on  that  Sunday  were  at  the 
bam  for  1  hour  and  30  minutes;  that,  while 
the  evidence  of  the  state  was  that  they  were 
there  that  length  of  time,  the  evidence  of  the 
defendants  limited  the  time  to  20  minutes; 
Outt  sncb  a  statement  by  the  court  was  mis- 
leading.   The  answer  to  this  1^  that  We  do 


not  And  that  the  court  cha;rged  in  any  way 
stated.  The  Judge  stated  the  evidence  of 
both  sides  upon  that  question,  and  left  the 
matter  of  time  to  the  Jury  in  these  words: 
"This  may  help  you  in  determining  whether 
or  not  these  defendants  spent  20  minutes  at 
that  barn  in  refusing  that  loan,  or  whether 
they  spent  an  hour  and  36  minntes  In  meas- 
uring these  goods  and  arranging  their  busi- 
ness." It  is  further  urged  that  in  this  ques- 
tion to  the  Jtury  and  in  another  part  of  the 
charge  there  is  an  assumption  of  fact  that 
the  defendants  were  engaged  at  the  bam  In 
"measuring  these  goods"  and  "arranging 
business,"  without  any  evidence  to  support  It 
But  it  is  plain,  from  a  reading  of  the  charge 
in  connection  with  these  paragraphs,  that  the 
Judge  does  not  state  these  as  facts  In  evi- 
dence at  all,  but  was  merely  raising  a  ques- 
tion for  the  Jury,  in  the  light  of  the  evidence, 
as  to  which  of  the  two  theories  as  to  what 
was  going  on  In  the  bam  while  the  defend- 
ants were  there  was  the  more  probable  one. 

Since  the  assignments  of  error  are  the 
same  in  both  cases,  and  they  were  argued 
together,  they  ere  both  disposed  of  by  this 
(Vtbricm.  The  result  is  that  the  Judgments  are 
afDrmed.  The  record  will  be  returned  to  the 
Passaic  quarter  sessions  that  further  proceed- 
ings may  be  had  thereon  according  to  law. 


(iiN.-J.  uis) 
KAUFMAN  V.  BBRGBN  TURNPIKE  OO. 
'  (Supreme  Court  of  New  Jersey.     June  13, 
1904.) 

TUBRPIKXS-^   ABUTTINO    QWRKBS— BIQHT8 — 
SCBCACK  WATKS. 

1.  The  doty.  Imposed  by  charter  upon  the 
Bergen  Turnpike  Company  with  retard  to  the 
condition  of  the  middle  portion  of  its  turnpike 
was  designed  for  the  benefit  of  travelers  and 
not  of  adjacent  landowners,  and  a  breach  of 
that  duty,  by  which  passage  between  the  turn- 
pike and  adjacent  premises  Is  rendered  less  con- 
venient, does  not  of  itself  ^ive  a  right  of  action 
to  the  owner  of  such  premises. 

2.  The  fact  that  the  company  changed  the 
sarface  of  the  turnpike  In  a  manner  not  au- 
thorized by  Its  charter,  and  so  that  rain  water 
gathered  in  a  hollow  in  front  of  the  plsmtUTs 
adjoining  land,  gave  the  plaintiff  no  right  of 
action  against  the  company.  , 

(Syllabus  by  the  Court.) 

Action  by  John  Kaufman  against  the  Ber- 
gen Turnpike  Company.  Demurrer  to  decla- 
ration sustained^ 

Argued  Febmary  term,  1804,  before  the 
CHIEF  JUSTICE,  and  SWAZZE,  GARRI- 
SON, and  DIXON,  JJ. 

Mackay  &  Mackay,  for  plaintiff.  William 
B.  Gonrley,  for  defendant 

DIXON,  X  The  declaration  In  thlis  case  is 
based  on  the  proposition  that  the  plaintiff, 
as  the  owner  of  a  tract  of  land  lying  along 
the  Bergen  tumplke,  suffered  an  actionable 
wrong,  when,  in  August,  1902,  the  Bergen 
Turnpike  (Company  raised  the  grade  of  its 
turnpike  in  a  manner  nof  futhorleed  by  Its 
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charter,  and  ao  tliat  rain  water  gatheied  In 
a  hollow  In  front  of  the  plaintiff's  property, 
thus  Interfering  with  Ingress  and  egress  be- 
tween it  and  the  turnpike.  TO  this  declara- 
tion the  company  demurs. 

The  duty  Imposed  Dy  charter  npon  the  com- 
pany with  respect  to  the  grade  of  Its  turnpike 
was,  we  think,  designed  for  the  benefit  of 
travelers,  not  of  adjacent  landowners.  The 
extract  from  the  charter  creating  that  duty, 
as  set  forth  in  the  declaration,  relates  only 
to  the  middle  portion  of  the  road,  which  trav 
elers  would  use,  and  presents  no  evidence  of 
an  Intention  that  the  conveniences  of  con- 
tiguous premises  should  be  considered.  Only 
those  for  whom  the  duty  exists  can  maintain 
an  action  for  damage  resulting  from  its 
breach.    Fielders  v.  North  Jersey  St  By.  Co., 

68  N.  J.  Jj&w,  843,  68  AU.  404,  54  AtL  ^2, 

69  L.  B.  A.  456,  and  cases  dted.  Conse- 
quently In  this  case  the  declaration  cannot 
legally  rest  on  the  mere  breach  of  duty. 

Nor  do  the  other  facts  mentioned  In  the 
dedaratloa  show  an  actionable  wrong.  The 
plaintiff  does  not  claim  any  title  to  the  land 
within  the  lines  of  the  turnpike,  so  as  to  ren- 
der any  unlawful  use  of  it  by  the  defendant 
a  tort  On  the  contrary,  the  proper  Inference 
from  h\s  pleading  Is  that  his  title  stops  at 
the  side  of  the  road.  On  the  fact  alleged,  the 
defendant  must  be  deemed  to  have  been  at 
least  the  lawful  possessor  of  the  turnpike.  It 
to  settled  law  In  this  state  that  with  some 
ezccs>tlon8'  not  now  pertinent '  the  owner  or 
legal  .possessor  of  land  is  not  responsible  for 
the  harmful  effe<^  of  rain  water  which  he  has 
diverted  by  changlpg  the  surface  of  his  prop- 
erty, burkes  ▼.  Town  of  Union,  38  N.  J. 
Law,;  St;  lessup  v.  Bamford  Bros.  Co.,  66' M. 
J.  Law,  641,  61  Ati.  147,  58  L.  B.  A.  829,  88 
Am.  St  Rep.  602. 

The  defendant  to  entitled  to  Judgment 

(n  N.  J.  u  St) 

NEW  JERSEY   SOCIBTT  rOR  PRBVBN- 
:     TION  OF  CRUELTY  TO  ANI- 
MALS V.  COMPTON. 

(BBpwe  Court  of  New  Jersey.     June  18; 
;  '•       ■  1904.) 

jrusnoi  OF  ths  peace— jubisdictioii. 
LThe  Jarisdictlon  conferred  upon  a  Justice 
at  til*  peace  in  Atlantic  City  by  section  13  of 
the  act  of.  1880  (P.  L.  p.  218)  is  taken  away  by 
the  act  of  1898  (P.  L.  pp.  656.  564),  Si  30  and 
81. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Parent  Compton,  to  review  a  Judgment  In 
Cavor  of  the  New  Jersey  Society  for  the  Pre- 
vention of  Cruelty  to  Anlmato.  Judgment  set 
aside. 

Argued  February  term,  1904,  before  VAN 
8YCKEL  and  FORT,  JJ. 

Thompson  &  Cole,  for  prosecutor.  A.  H. 
Darnell,  for  defendant 

VAN  SXCKEU  J.  This  certiorari  brings 
kf  for  review  the  Judgment  ot  a  Justice  of 


the  peace  In  Atlantic  City  against  the  prose- 
cutor for  cruelty  to  a  dog. 

The  act  of  1880.  1 18  (P.  U  p.  218).  entitled 
"An  act  for  the  prevention  of  cruelty  to  ani- 
mals," gives  Jurisdiction  to  any  Justice  of  the 
peace,  district  court  or  police  magistrates  of 
the  county  or  dty.  The  act  of  1898  (P.  L. 
p.  566),  which  to  a  revision  of  the  district 
court  act  provides  by  section  30  (page  564) 
that  every  suit  to  recover  a  penalty  not  ex- 
ceeding $300  shall  be  cognizable  in  a  district 
court  of  this  state.  Section  31  provides  that 
no  Justice  of  the  peace  or  court  of  small 
causes  shall  have  Jurisdiction  over  any  cause 
or  proceedings  cognizable  before  a  district 
court  where  the  defendant  resides  within  the 
limits  of  any  dty  where  a  district  court  to 
established.  The  state  (>>nstltution  provides 
that  the  Legislature  may  alter  or  abolish  In- 
ferior courts  (of  which  the  court  held  by  a 
Justice  of  the  peace  is  one)  as  public  good 
shall  require.  The  power  of  the  Legislature 
to  deprive  a  Justice  of  the  peace  of  the  Jurist 
diction  conferred  upon  him  by  the  act  ot 
1880  is  unquestionable.  ' 

The  Judgment  l>elbw  must  be  set  aside. 


cn  M.  J.  u  to 

ATLANTIC  CITY  W.  BROWN. 

(Supreme  Court  of  New  Jersey.     June  181 

1904.) 

OBDINAROU   —  LI0KN8ES    —   HACKKKlf  —  PAB-i 
SEN0EB8. 

1.  The  act  of  1894,  p.  398  (Qen.  St  p.  2236,  I 
532),  entitled  "An  act  respecting  licenaes  to 
dties,  townships,  incorporated  towns,  incor- 
porated boroughs,  or  police,  sanitary  and  im- 
provement commisfltons  and  incorporatml  camp- 
meeting  associations  and  seaside  resorts,"  n 
valid,  and  authorizes  the  dty  of  Atlantic  City 
not  only  to  fix  a  license  fee,  bnt  also  to  estab- 
lish reasonable  regulations  for  the  conduct  of 
the  business  of  licensees. 

2.  One  who  solicits  the  services  of  a  licensed 
hackman  Is  a  pamencer,  within  the  meaning 
of  the  second  section  of  the  dty  ordinance. 

(Syllabus  by  the  Court") 

Action  by  the  state,  on  the  prosecution  of 
Joseph  K.  Brown,  to  review  a  conviction  of 
the  violation  of  an  ordinance  of  Atlantic  Caty. 
Writ  dismissed. 

Argued  February  term,  1904,  before  VAN 
SYCKBL,  FORT,  and  GARRBTSON,  JJ.     . 

Thompson  &  Cole,  for  prosecutor. 


VAN  SYCKEL,  J.  The  prosecutor 
convicted  by  the  recorder  of  Attontlc  City  for 
the  alleged  violation  of  a  dty  ordinance  to 
regulate  the  business  of  driving  omntbusesi 
Section  2  of  the  ordinance  under  which  the 
controversy  arises  reads  as  follows:  "And  be 
It  further  ordained,  that  it  shall  be  unlawful 
for  the  driver  of  any  omnibus  or  automobile 
or  locomotive  to  refuse  to  convey  any  pas- 
senger from  any  one  point  to  any  other  point 
in  Atiantic  City,  and  no  dday  or  wait  for 
additional  passengers  shall  be  made  exceed- 
ing five  minutes."  Section  1  prescribes  the 
rate  of  fare  to  be  exacted  by  the  carrier.    In 
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the  case  of  Atlantic  City  y.  Fonsler,  56  AtL 
1L9,  this  court  conceded  that  Atlantic  Oity 
had  power  to  pass  section  2  of  the  ordinance. 
The  act  conferring  the  power  Is  entitled  "An 
act  respecting  licenses  In  cities,  townships, 
incorporated  towns,  incorporated  boroughs,  or 
police,  sanitary  and  improvement  commis- 
sions and  incorporated  camp-meeting  associa- 
tions and  seaside  resorts,"  amended  by  act  of 
18M  (P.  li.  p.  893).  The  title  Is  sufaclently 
broad  not  only  to  antborlze  the  license  fee, 
but  also  to  establish  reasonable  regulations 
for  the  business.  It  Is  not  an  act  to  authorize 
licenses,  but  an  act  respecting  licenses,  and 
covers  the  entire  field  which  It  may  reason- 
ably be  presumed  the  Legislature  Intended  to 
place  under  the  control  of  cities.  The  title 
suggests  the  Imposition  of  a  license  fee  to 
cover  the  expenses  of  municipal  supervision 
of  the  business,  and  It  equally  suggests  legis- 
lation regulating  the  use  of  the  license  when 
granted. 

The  contention  that  a  person  is  not  a  pas- 
senger, within  the  meaning  of  section  2  of 
the  ordinance,  until  he  actually  enters  the 
vehicle  and  Is  accepted  by  the  carrier,  is 
without  merit  Such  construction  of  the  or- 
dinance would  render  it  nugatory  at  the  vrill 
of  the  licensee,  as  he  could  refuse  to  accept 
the  applicant  for  a  passenger.  The  word  has 
k  broader  meaning,  including  all  who  solicit 
the  service  of  the  carrier.  In  Atlantic  City 
V.  Fonsler,  supra,  this  court  said:  "There  is 
abundant  authority  granted  to  Atlantic  City 
to  pass  this  ordinance  by  a  supplement  to 
the  <dty  charter  approved  March  13,  1866,  by 
another  supplement  approved  March  22,  1871, 
and  a  general  statute,  applicable  to  all  cities, 
approved  May  16,  1894  (Gen.  St  p.  2236,  I 
532),  and  we  are  unable  to  see  that  any  of 
the  regulations  Imposed  by  the  ordinance  are 
unreasonable." 

The  conviction  Is  sustained  and  the  writ 
dismissed,  with  costs. 


(71  M.  J.  U  «4) 

.BAIiZi    T.    BOARD    OF    TRUSTEES    OF 
TEIACHERS'  RETIREMENT  FUND. 

(Supreme  Court  of  New  Jersey.     June  18, 
1904.) 

SCHOOL-TEAOHZBS— BETIBEMERT— COIVTRACI. 

1.  The  legal  relation  between  public  school 
teachers  who  accepted  the  provisions  of  the  act 
of  1896  (P.  L.  1^,  p.  581  and  the  Board  of 
Tmatees  of  the  Teachers'  Retiroment  Fund  is 
that  of  contract  the  terms  of  which  are  to  be 
ascertained  by  reference  to  Uie  statute.  This 
contract  cannot  be  altered  without  the  consent 
of  both  parties  tiiereto  upon  sufficient  consid- 
eration. 

2.  The  act  of  1899  (P.  L.  1899,  p.  475)  is 
inoperatfve  to  affect  the  contract  made  between 
the  plaintiff  and  defendant  by  the  plaintiff's  ao 
ceptanoe  of  the  act  of  1896. 

(SyUabns  by  the  Court) 

Action  by  Harriet  E.  Ball  against  the 
Board  of  Trustees  of  the  Teachers'  Retire- 
ment Fond.    Demurrer  to  plea  sustained. 


Argued  Februacy  term,  1804,  before  GUM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
SWAyZB,JJ. 

Edwin  B.  Goodell,  for  plaintiff.  0:  Frank- 
lin Wilson,  for  defendant 

SWAYZE,  J.  This  is  an  action  brought 
against  a  public  board  created  by  acts  of  the 
Legislature  (P.  L.  1896,  p.  58;  P.  L.  1899,  p. 
475)  which  ore  now  embodied  in  article  26  of 
the  school  law  of  1903  (P.  L.  190S,  p.  80). 
The  board  was  originally  created  for  the  pur- 
pose of  administering  a  fund  made  up  (1)  of 
contributions  of  teachers  who  elect  to  come 
under  the  provisions  of  the  act;  (2)  of  money 
and  property  received  by  donation,  legacy, 
gift  bequest  or  otherwise,  and  (3)  "of  all 
other  methods  of  Increment  as  may  be  duly 
and  legally  devised  for  the  Increase  of  the 
fund."  The  section  of  the^  act  of  1896  Im- 
portant in  the  present  case  is  section  3.  That 
section  provides  that  whenever  any  teacher 
entitled  to  the  beneflts  of  the  act  has  taught 
In  the '  public  schools  for  20  years,  and  be- 
comes incapacitated. from  performing  the  du- 
ties of  a  teacher,  such  teacher  shall,  at  bis 
or  her  request  be  retired  as  a  teacher,  and 
shall  thereafter  receive  an  annuity  out  of 
said  fund.  The  other  provisions  of  the  sec- 
tion are  not  material  to  the  present  question. 
The  act  of  1899  amended  .this  section  by  mak- 
ing the  retirement  of  the  teacher  dependent 
upon  the  approval  of  the  board  of  trustees, 
so  that  thereafter  the  incapacitated  teacher 
was  not  entitled  to  receive  the  annuity  mere- 
ly upon  his  or  her  request  as  under  the  act 
of  1896.  The  amended  section  provided  that 
the  decision  of  the  board  of  trustees  upon 
any  application  for  such  annuity  should  con- 
clusively determine  the  right  of  the  applicant 
thereto.  The  difference  between  the  act  c^ 
1896  and  the  act  of  1899  is  that  under  the 
former  the  incapacitated  teacher  had  an  ab- 
solute right  to  the  annuity  upon  compliance 
with  the  then  prescribed  conditions;  under 
the  latter  the  right  depended  on  the  action 
of  the  board  of  trustees.  It  is  upon  this  dis- 
tinction that  the  plea  which  has  been  demur- 
red to  relies.  The  declaration  avprs  a  .com- 
pliance with  all  the  conditions  required  by 
the  act  of  1896,  except  the  payment  of  20  per 
cent  of  the  salary,  and,  as  to  that,  avers 
that  the  plaintiff  has  tendered  herself  ready 
and  willing  to  pay,  and  is  now  ready  and 
willing  so  to  do,  and  that  the  defendant  re- 
fused to  receive  the  same,  and  expressly 
waived  payment  thereof.  The  plea  demur- 
red to,  after  setting  out  the  provisions  of  the 
act  of  1889  above  referred  to,  avers  that  the 
board  has  not  decided  upon  the  plaintiff's 
application,  which  Is  still  pending  before  th« 
board  and  undetermined.  The  question  for 
solution,  therefore,  is  whether  the  rights  of 
the  plaintiff  acquired  by  her  imder  the  act  of 
1896  can  be  taken  away  by  subsequent  legis- 
lation. 

The  legal  relation  between  the  plaintiff 
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and  the  defendants  Is  tbat  of  contract  By 
electing  to  accept  tbe  provisions  of  the  act  of 
1896,  and  making  or  tendering  tbe  necessary 
payment,  the  plaintiff,  when  incapacitated, 
became  entitled  to  the  annuity,  which,  al- 
though not  a  personal  obligation  of  the  board 
of  trustees,  was  payable  to  her  out  of  the 
fund.  The  terms  of  the  agreement  are  to 
be  ascertained  by  reference  to  the  statute. 
When  this  agreement  was  once  made,  it 
could  not  be  altered  without  the  consent  of 
both  parties  thereto,  and  upon  sufficient  con- 
sideration. The  fact  that  tbe  terms  of  the 
agreement  were  embodied  In  an  act  of  the 
Legislatiu-e  does  not  change  Its  essential 
character  as  a  contract,  and  it  was  beyond 
the  power  of  the  Legislature  to  Impair  the 
obligation  of  this  contract  by  subsequent  leg- 
islation. The  annuity  Is  not  a  pension  grant- 
ed by  the  state,  and  no  part  of  It  Is  payable 
ont  of  state  funds.  The  fund  is  the  result  of 
contributions  by  the  teachers  who  elect  to 
take  part  in  the  scheme,  and  the  rights  of 
the  contributors  must  necessarily  depend  up- 
on the  agreement  under  which  they  entered 
into  tbe  scheme.  The  act  of  1896  authorized 
the  board  of  education  of  each  municipality 
to  reserve  monthly  and  pay  over  to  the  state 
treasurer  1  per  centum  of  the  salaries  paid  to 
teachers  who  elect  to  come  under  the  provi- 
sions of  this  act  The  act  of  1899  contains 
the  same  provision  In  somewhat  different 
language.  Section  10  provides  that  any  teach- 
er who  has  heretofore  signed  and  delivered 
the  notice  required  to  evince  an-  election  to 
come  under  the  provisions  of  the  act  "shall 
be  deemed  to  have  accepted  tbe  provisions 
of  this  act  by  receiving  any  sum-  of  money 
as  salary  from  which  there  shall  have  been 
made  a  deduction  under  the  provisions  of  the 
seventh  section  of  this  act"  The  difficulty 
with  this  provision  Is  that  the  plaintiff  was 
already  bound  to  submit  to  the  same  deduc- 
tion '  under  the  act  of  1896,  and  she  must 
either  submit  to  the  deduction  or  break  her 
Contract  She  had  no  other  choice,  and  her 
continued  submitting  to  the  deduction  evin- 
ced only  her  determination  to  perform  her 
contracts  The  performance  of  that  contract 
could  not' by  legislative  enactment  be  trans- 
ihutied  into  an  assent  to  a  new  and  different 
Contract  For  such  new  contract  a  consid- 
eration Is  lacking.  What  the  act  of  1899  at- 
tempted- to  do,  was  to  impair  the  obligation 
of  an  'existing  contract,  and  this  Is  beyond 
the  power  of  tbe  Legislature. 

A  reference  is  made  In  the  brief  of  counsel 
for  the  defendant  to  the  application  made  by 
the  plaintiff  to  the  defendant  to  be  retired 
pursuant  to  the  acts  of  1896  and  1899.  This 
application  Is  not  set  forth  or  referred  to  In 
the  pleadings,  and  therefore  cannot  be  no- 
ticed. 

Tbe  plaintiff  Is  entitled  to  Judgment  upon 
this  plea. 

It  is  not  necessary  now  to  decide  whether 
the  plaintiff's  proper  remedy  may  not  be  by 
mandamus.  .      . 


PINKBRTON  CONST.  CO,  v.  SGHWBXBB 
•t  al. 

(Supreme  Court  of  New  Jersey.     June  18, 
1904.) 

CONTBACT  —  BBEACH  —  DEOI.A.HATIOII  —  BUFTC- 

CIENCr. 

1.  Where  a  contract  sued  on  and  made  a  part 
of  the  declaration  disclosed  that  plaintiff  agreed 
to  conatruct  a  building  for  defendants,  and  to 
provide  all  materials  mentioned  in  the  specifica- 
tions, and  that  defendants  agreed  to  provide 
all  materials  not  included  in  the  contract  "in 
such  manner  as  not  to  delay  the  material  pro- 
gress of  the  work,  and  in  the  event  of  the  failure 
to  do  so,  tliereby  causing  loss"  to  plaintiff,  to  re- 
unburse  him  therefor,  and  also  disclosed  that 
cut  stone  and  rock  facing  were  not  included 
in  it,  a  declaration  alleging  that  defendants 
famished  a  certain  quantity  of  cut  stone  and 
rock  facing  for  use  in  the  building,  bat  that,  in- 
stead of  fumisliing  these  materiaJs  at  once  and 
in  bulk,  they  delivered  them  in  parcels,  and  at 
different  times,  in  such  manner  as  to  delay  the 
materiai  progress  of  the  work  on  the  building 
for  the  apace  of  two  months,  by  reason  of  which 
plaintiff  suffered  damage,  sufficiently  alleges  a 
breach  of  the  contract 

Action  by  the  Plnkerton  Construction  Com- 
pany against  David  H.  Schweyer  and  others. 
On  demurrer  to  declaration.  Demurrer  over- 
ruled. 

Argued  February  term,  1904,  before  GUM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
SWAYZE,  JJ. 

W.  I.  Garrison  and  J.  J.  Crandall,  for  plain- 
tiff.   Clarence  L.  Cole,  (or  defendants. 


PER  CURIAM.  This  Is  an  action  upon  a 
building  contract  In  writing  and  under  seal. 
By  the  terms  of  the  Instrument  (a  copy  of 
which  Is  annexed  to  and  made  a  part  of  tbe 
declaration)  tbe  plaintiff  agreed  to  provide 
all  tbe  materials  and  perform  all  tbe  work 
mentioned  In  the  specifications;  and  the  de- 
fendants agreed  to  provide  ail  labor  and  ma- 
terials not  included  In  the  contract,  "in 
such  manner  as  not  to  delay  the  material 
progress  of  the  work;  and  in  tbe  event  of 
failure  to  do  so,  thereby  causing  loss  to  the 
contractor"  (tbe  plaintiff),  to  "reimburse  tbe 
contractor  for  such  loss."  The  declaration 
alleges  that  tbe  defendants  furnished  a  cer- 
tain quantity  of  cut  stone  and  rock  facing 
for  use  in  the  building,  but  that,  instead 
of  furnishing  these  materials  at  once,  and 
in  bulk,  they  delivered  them  In  parcels,  and 
at  different  times,  in  such  manner  as  t« 
delay  the  materiai  progress  of  the  work  up- 
on the  building,  to  wit  for  tbe  space  of  two 
months,  by  reason  whereof  tbe  plaintiff  then 
and  there  incurred  great  loss  and  damage. 
Tbe  principal  ground  of  demurrer  argued 
is  that  no  breach  of  the  agreement  sued 
upon  is  disclosed  in  tbe  declaration,  first, 
because  It  Is  not  shown  that  the  defendants 
agreed  to  furnish  the  cut  stone  and  rock 
facing;  and,  second,  because. there  is  no  al- 
legation that  they  failed  to  furnish  these 
materials  within  a  reasonable  time.  An  ex- 
amination of  the  contract,  which,  as  has  been 
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already  stated.  Is  made  a  part  of  tbe  decla- 
ration, discloses  that  these  materials  were 
not  Included  in  it,  and  therefore,  by  the 
terms  of  the  instrument,  the  defendants  were 
bound  to  furnish  them,  and  to  do  so  "in 
such  manner  as  not  to  delay  the  material 
prc^^resB  of  the  work."  The  declaration  al- 
leges that  the  defendants  failed  to  perform 
this  part  of  their  agreement.  The  remaining 
specifications  of  grounds  of  demurrer  are 
not  of  sufficient  merit  to  justify  mention. 
Tbe  plaintiff  Is  entitled  to  judgment 


(71  N.  J.  L.  UO) 

ESIiEB  v.  CAMDEN  &  SUBURBAN  BY.  CO. 

(Supreme  Court  of  New  Jersey.     June  13, 
1904.) 

ROHBITIT — DBNIAI. — STBEVT  RAILBOADS — 7BIOBT- 
ENISO  HOBBES — APPEAL  FBOM  DIS- 
TRICT  COUBT. 

1.  Refusal  to  nonsuit  for  feJlure  of  proofs  is 
not  error,  if  tbe  defect  was  supplied  by  evi- 
dence taken  in  the  progress  of  the  cause. 

2.  In  the  trial  of  an  action  by  the  owner  of 
a  horse  and  wagon  against  a  trolley  company 
for  damages  arising  out  of  a  runaway  acci- 
dent (sused  by  the  frightening  of  his  horse  by 
some  construction  cars  being  propelled  upon  tbe 
streets  of  a  city,  the  acts  of  alleged  negligence 
relied  upon  by  the  plaintiff  were  tbe  propelling 
in  the  streets  of  a  car  of  unusual  appearance, 
calcolated  to  frighten  horses,  and  the  negli- 
gent conduct  of  the  motorman  at  the  time.  At 
the  close  of  the  plaintifiTs  case,  a  nonsuit  was 
asked  on  the  ground  that  the  plaintiff's  witness- 
es agreed  that  the  horse  did  not  show  any 
fright  until  the  cars  came  within  a  few  feet 
of  the  horse,  and  that  the  motorman  had  the 
ou*  nnder  control,  and  stopped  it  before  passing 
the  place  where  the  horse  stood,  and  that  the 
ose  of  these  cars  upon  the  street  at  that  point 
was  not  uncommon.  The  motion  was  refus- 
ed. Later  in  the  trial  the  motorman  testified 
that  he  saw  the  horse  begin  to  show  fright  while 
the  cars  were  50  yards  away,  and  that  he  at 
once  stopped  the  ear.  Another  witness  testi- 
fied tliat  tiie  dirt  car  at  which  the  horse  became 
frightened  was  usually  run  in  the  rear,  but 
this  time  it  was  in  front,  of  the  connected  cars. 
Upon  review  it  was  held  that  such  error,  if  any, 
in  tbe  refusal  to  nonsuit,  was  cured  by  the  later 
testimony,  which  made  ibe  question  one  for  the 
Jury. 

3.  In  order  to  maintain  an  appeal  from  a  dis- 
trict court  nnder  the  act  providmg  for  such  ap- 
peeds  (P.  L.  1902,  p.  565),  the  record  brought 
np  must  show,  in  addition  to  the  other  require- 
ments of  the  act,  a  case  either  agreed  upon  or 
settled  by  the  judge,  including  the  determina- 
tion or  judgment  of  the  conrt,  and  the  copies  of 
die  case  required  to  be  furnished  upon  the 
argument  must  also  show  that  these  require- 
ments have  been  complied  with,  or  the  appeal  Is 
liable  to  dismissaL 

(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court  of  Camden. 

Action  by  John  K.  Esler  against  the  Cam- 
den &  Suburban  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Argned  February  term.  1904,  before  PIT- 
NET  and  HBNDRICKSON,  JJ. 

Nelson  Burr  Gaaklll,  for  appellant    Wil- 
liam C.  French,  for  appellee. 
68A.— 8  . 


HENDRICKSOX,  J.  The  plaintiff  brought 
suit  against  the  defendant  company  and  re- 
covered judgment  in  the  Camden  district 
court  for  damages  to  his  horse,  wagon,  and 
harness  resulting  from  a  runaway  accident 
in  the  city  of  Camden.  Tbe  gist  of  the  ac- 
tion was  the  alleged  negligent  conduct  of 
the  company  and  its  agents  in  causing  the 
flight  of  the  plaintiff's  horse  while  standing 
at  tbe  corner  of  cross-streets  In  charge  of  a 
boy  while  the  plaintiff  was  vending  market 
truck  to  tbe  residents  in  the  immediate  vi- 
cinity. Tbe  particular  act  of  negligence  re- 
lied on  to  establish  the  defendant's  liability 
was  the  propelling  along  the  street  of  two 
cars— the  one  a  box  car  and  tbe  other  a 
dirt  car— that  were  unusual  in  appearance, 
and  such  as  would  be  likely  to  frighten  an 
ordinarily  gentle  horse,  in  such  a  negligent 
and  careless  manner  as  to  cause  the  injury 
complained  of. 

An  appeal  has  been  taken,  and  a  reversal 
is  asked  for  because  of  a  refusal  of  tbe 
trial  judge  to  nonsuit  and  to  direct  a  ver- 
dict. It  is  claimed  that  the  evidence  ad- 
duced by  the  plalntlfl;  went  no  farther  than 
to  show  that  the  cars  were  in  the  ordinary 
use  of  the  company  at  tbe  time,  and  ap- 
proached the  crossing  at  the  usual  and  or- 
dinary rate  of  speed,  and  that  they  came 
within  eight  or  ten  feet  of  where  the  horse 
and  wagon  stood  before  the  horse  showed 
signs  of  fright,  and  that,  when  be  did,  the 
motorman  at  once  stopped  tbe  cars,  which 
come  to  a  halt  about  opposite  to  tbe  horse, 
and  that,  although  some  of  the  witnesses 
bad  testified  that  the  appearance  of  the  cars 
was  calculated  to  frighten  horses,  it  was  al- 
so developed  that  the  use  of  them  upon  the 
street  where  tbe  wagon  stood,  in  carrying 
stone  or  ties,  was  not  uncommon.  But  con- 
ceding, for  the  present,  that  a  nonsuit  at  this 
point  should  have  been  granted,  we  think 
there  was  later  testimony  that  justified  the 
court  in  submitting  the  case  to  the  jury.  Re- 
fusal to  nonsnlt  for  failure  of  proofs  is  not 
error,  if  tbe  defect  was  supplied  by  evidence 
taken  In  tbe  progress  of  the  cause.  D.,  L. 
&  W.  R.  Co.  V.  Dalley,  81  N.  J.  Law,  626; 
May  V.  N.  Hud.  Co.  Ry.  Co.,  49  N.  J.  Law. 
445,  9  Atl.  688.  After  the  refusal  to  noq- 
sult  In  this  case,  the  motorman  testified  that 
the  car  was  about  50  yards  away  when  he 
saw  tbe  borse  was  going  to  get  scared.  It  is 
true,  be  followed  this  with  a  statement  that 
he  stopped  the  car  right  still.  But  the  other 
witnesses  haying  testified  that  be  did  not 
stop  nntll  within  a  few  feet  of  the  horse,  « 
question  was  raised  as  to  whether  be  baA 
exercised  proper  care  in  bringing  the  cars  to 
a  stop  after  be  saw  the  borse  was  fright- 
ened. Under  the  conflict  of  tbe  testimony, 
tbe  question  was  one  for  the  jury. 

There  was  other  evidence  produced  that  in 
the  use  of  these  cars  tbe  dirt  car  was  gen- 
erally in  the  rear,  but  this  time  it  was  front. 
It  would  seem  that  under  McCann  t.  Con- 
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solldated  Traction  Company,  69  N.  J.  Law, 
481,  36  Atl.  888,  38  L.  E.  A.  236,  the  diver- 
gence of  evidence  on  this  subject-matter  rais- 
ed a  question  for  the  Jury— whether  the  car 
in  question  presented  an  unusual  appearance 
In  the  hlghvray,  calculated  to  frighten  an 
ordinarily  quiet  horse,  and  whether,  If  It 
were  such,  the  defendant  had  exercised  rea- 
sonable care  In  Its  use  upon  the  occasion  of 
the  accident 

We  are  also  asked  to  reverse  because  the 
trial  Judge  refused  to  strike  out  certain  tes- 
timony as  to  the  probable  effect  of  such  an 
appearance  as  the  dirt  car  presented.  The 
objectionable  evidence  was  not  responsive, 
was  volunteered,  and  the  motion  to  strike 
out  should  have  been  granted.  But  we  think 
this  evidence,  under  the  circumstances,  was 
not  of  a  character  to  mislead  the  Jury,  and 
that  the  error  was  harmless. 

We  ought  to  say  in  this  case  that  we  were 
inclined  to  dismiss  the  appeal  because  the 
printed  case  failed  to  show  any  state  of  the 
case  as  agreed  to  by  the  counsel  or  fixed  by 
the  Judge  as  required.  Upon  examining  the 
record  on  file,  which  t^e  court  Is  not  required 
to  do,  we  found  that  the  state  of  the  case 
was  agreed  upon  by  counsel,  but  contained 
no  record  of  the  verdict  and  Judgment 
These  defects  in  the  record  were  sufficient 
to  authorize  a  dismissal,  but  were  not  ob- 
jected to.  And  since  the  act  providing  for 
these  appeals  is  recent  (P.  U  1902,  p.  665), 
and  the  practice  thereon  has  not  become  well 
established,  we  decided  to  waive  the  defect 
and  look  into  the  merits. 

The  result  is  that  the  Judgment  below  will 
be  affirmed,  with  costs. 


OARPBNTEIR  t.  SPRING  GARDEN  INS. 

00. 

(Supreme  Ooart  of  New  Jersey.     Jane  18, 

1904.) 

FIXAOINO — DEHUBBBB— JUDOVENT. 

1.  Where  defendant  pleaded  the  eeneral  issue 
and  two  special  pleas,  and  plaintiff  filed  a  sin- 
gle demurrer  to  all  the  pleas,  the  plea  of  the 
general  issue  being  unexceptionable,  defendant 
was  entitled  to  judgment 

Action  by  William  V.  Carpenter  against 
the  Spring  Garden  Insurance  Company. 
Heard  on  demnrrer  to  plea.  Judgment  for 
defendant 

Argued  February  term,  1904,  before  GUM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
SWATZB,  JJ. 

Ephralm  Cutter,  for  plalntUC  Frank  Bell, 
for  defendant 

PER  CURIAM.  This  Is  an  action  upon  a 
policy  of  Insurance.  The  defendant  pleaded 
the  general  Issae  and  two  special  pleas.  The 
plalntUf  filed  a  single  demurrer  to  all  the 
pleas.  The  plea  of  the  general  issue  being 
unexceptionable,  the  defendant  is  entitled  to 
Judgment 

1 1.  Sm  Plasding,  TOL  3t.  Cent  Die.  i  188. 


(n  M.  J.  u  ii> 

FEIN  et  al.  t.  MEIER. 

(Supreme  Court  of  New  Jersey.     Jane  18, 

1904.) 

BUBDEN  or  PROOF. 

1.  On  an  inquiry  whether  a  debt,  recently  cre- 
ated by  a  writing  still  outstanding,  has  been 
paid,  the  burden  of  proof  rests  upon  the  debtor. 

(Syllabus  by  the  Court) 

Error  to  Circuit  CJonrt,  Essex  County. 

Action  by  Joseph  Fein  and  others  against 
Max  Meier.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

Argued  February  term,  1904,  before  the 
CHIEF  JUSTICE,  and  GARRISON, 
SWAYZE,  and  DIXON,  JJ. 

Frank  D.  Bradner,  for  plaintiff  In  error. 
BenJ.  M.  Weinberg,  for  defendants  in  error. 

DIXON,  J.  This  was  an  action  of  replev- 
in, brought  by  a  mortgagor  to  recover  certain 
animals  which  the  defendant,  as  mortgagee, 
had  seized  under  his  mortgage.  The  mort- 
gage was  dated  May  21.  1902,  and  was  given 
to  secure  payment  of  $565,  payable  in  month- 
ly Installments  of  $50  each,  beginning  June 
15,  1902.  It  gave  the  mortgagee  the  right  to 
take  the  cattle  and  sell  them  In  case  of  de- 
fault In  payment.  The  defendant  seized  the 
cattle  on  September  17,  1902,  and  the  princi- 
pal controversy  at  the  trial  arose  on  the  ques- 
tion whether  the  Installments  then  past  due 
had  been  paid.  Respecting  this  question  the 
court  charged  the  Jury  that  the  burden  of 
proof  was  on  the  defendant,  and  an  exception 
to  that  charge  was  duly  taken  and  sealed. 

We  think  the  charge  was  erroneous.  The 
existence  of  the  Indebtedness,  as  stated  In  the 
mortgage  held  by  the  defendant  being  an  ad- 
mitted fact,  and  the  due  days  for  the  install- 
ments having  passed  before  the  seizure,  the 
burden  legally  rested  on  the  debtor  to  show 
payment  In  the  absence  of  any  evidence, 
payment  of  a  debt  recently  created  by  an  In- 
strument In  writing  still  outstanding  would 
not  be  presumed.  "The  principle  that  he 
who  alleges  himself  to  be  the  creditor  of  an- 
other Is  obliged  to  prove  the  fact  of  agree- 
ment upon  which  bis  claim  Is  founded,  when 
It  Is  contested,  and  that  on  the  other  hand, 
when  the  obligation  Is  proved,  the  debtor  who 
alleges  that  he  has  discharged  It  Is  obliged  to 
prove  the  payment  is  clearly  one  of  those 
propositions  in  which  every  system  of  Juris- 
prudence must  concur  In  general,  whatever 
particular  rules  may  be  adopted  as  to  the 
mode  and  form  of  the  allegation  by  which  the 
necessity  of  such  proof  Is  to  be  determined." 
2  Evans,  Poth.  143.  "The  defendant  In  an  ac- 
tion on  a  bond  containing  a  condition  to  pay 
on  a  certain  day,  may  plead  payment  on  the 
day.  •  •  •  The  proof  of  this  issue  lies 
on  the  defendant,  for  he  maintains  an  affirm- 
ative."   8  Phil.  Evid.  407. 

The  Judgment  must  be  reversed,  and  a  ve- 
nire de  novo  awarded.  Let  the  record  be  re- 
mitted to  the  Essex  circuit 

f  1.  Se*  Payment,  voL  t».  Cant  Otg.  i  IM. 
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SHERMAN  ▼.  BUTCHER  et  al. 

(Supreme  Ck>iirt  of  New  Jersey.     June  13, 

1904.) 

EBBOB— ^JTTDOUSRT— BILXS    Or    EXCEPTIONS. 

1.  In  the  absence  of  the  judgment  and  bill  of 
exceptions,  there  is  nothing  to  review  on  a  writ 
of  error. 

Error  to  Clrcolt  Court,  Ocean  County. 

Action  by  Thomas  A.  Sherman  against 
James  H.  Butcher  and  others.  Judgment  for 
one  of  the  parties,  and  the  other  brings  er- 
ror.   Writ  of  error  dismissed. 

Argued  February  term,  1904,  before  GTJM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
SWAYZE,  JJ. 

Aaron  B.  Johnston,  for  plaintiff  In  error. 
H.  H.  Wain  Wright,  for  defendant  in  error. 

PER  CURIAM.  No  judgment  and  no  bill 
of  exceptions  have  been  sent  np  with  the 
writ  of  error  in  this  case.  There  is  there- 
fore nothing  before  us  for  onr  consideratiou, 
and  the  writ  must  be  dlsmlased. 


(n  N.  J.  L.  88) 

liA   PORTA  T.   BOARD  OF   HEALTH  OF 

CITX  OF  HOBOKBN. 

(Snineme  Court  of  New  Jersey.     Jnne  13, 

1904.) 

BOABO    OF    HBAI.TH— BXaUI^TIOnS— BABBEB 
BUOFS. 

l.The  Legislature  has  given  ample  authority 
to  the  board  of  health,  in  the  exercise  of  the 
police  power,  to  prevent  the  spread  of  con- 
tagioiu  skin  diseases  in  barber  shops,  and 
strinKent  regnlationB  for  that  purpose  are  law- 
ful. 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Nicbolas  La  Porta,  to  review  an  ordinance 
of  the  board  of  health  of  the  city  of  Hobokea. 
Certiorari  dlsmlscfed. 

Argued  February  term,  1901,  before  VAN 
SYCKia4  FORT,  «nd  OARRETSON,  JJ. 

Leon  Abbett,  for  prosecutor.  Edwin  A.  S. 
Lewis,  for  defendant. 

VAN  SYCKEL,  J.  This  salt  cortlfles  unto 
the  Supreme  Court  an  ordinance  of  the  board 
of  health  of  Hoboken  providing  rules  to  be 
observed  in  barber  shops  to  prevent  conta- 
gions diseases  of  the  skin,  and  fixing  a  license 
fee  of  $2  In  each  case.  The  Legislature  has 
glTen  ample  authority  to  the  board  of  health, 
in  the  exercise  of  the  police  power,  to  pre- 
vent the  spreading  of  contagious  skin  dis- 
eases. Gen.  St.  p.  1644,  {  49;  Gen.  St  p. 
1H42,  8  39.  Powers  conferred  for  the  preser- 
TatioQ  of  the  pnbUc  health  should  receive  a 
liberal  construction,  so  that  they  may  be  ren- 
dered effective.  Morford  r.  Board  of  Health, 
61  N.  J.  Law,  889,  39  Atl.  706;  Gregory  v. 
City  of  New  York,  40  N.  Y.  273.  The  license 
lee  which  may  lawfully  be  imposed  for  reg- 
ulation is  reasonable  In  this  case  for  that  pur- 
pose. Benson  ▼.  Hoboken,  33  N.  J.  Law,  280; 
Mohlenhrinck  t.  Long  Branch,  42  N.  J.  Law, 


864,  86  Am.  Dec.  518;  Blanke  ▼.  Bo«rd  of 
Health,  64  N.  J.  Law,  42,  44  Ati.  847.  In  the 
agreed  state  of  the  case  It  Is  admitted  that 
the  license  fees  will  not  be  sufiicient  to  pay 
the  additional  expenses  of  printing,  clerical 
work,  and  of  inspection  required  of  the  board 
of  health  by  the  ordinance. 

The  only  reason  assigned  for  holding  that 
the  statutory  reqiilrements  were  not  observed 
in  passing  the  ordinance  Is  that  it  was  not 
published  for  two  weeks  before  taking  effect. 
Gen.  St  p.  1638,  S  16.  It  was  adopted  on  the 
23d  of  December,  1903,  and,  by  its  terms,  was 
to  take  effect  on  the  Ist  day  of  January,  1904. 
Gen.  St  p.  1638,  i  16,  was  amended  by  section 
9,  p.  1644,  which  provides  that  the  ordinance 
shall  be  publish^  at  least  one  week  prior  to 
Its  final  passage.  By  the  agreed  state  of  the 
case  it  is  admitted  that  the  ordinance  was 
adopted  on  December  23,  1903,  and  that  it 
was  thereafter  published  for  two  weeks. 
The  ease  falls  to  show  whether  It  was  pub- 
lished before  its  adoption.  The  objection  now 
made  as  to  publication  is  not  assigned  as  a 
reason,  and  is  not  supported  by  proofs. 

The  writ  of  certiorari  should  be  dismissed, 
with  costs. 

(n  N.  J.  U  7») 

BROWN  T.  STREET  LIGHTING  DIST.  NO. 

1  OF  WOODBRIDGE  TP.  et  al. 

(Supreme  Court  of  New  Jersey.    June  18, 

1904.) 

inmiOIPAI,    OOBPOBATIONS— COItTBACTS— TA- 
UDITT. 

1.  A  contract  awarded  to  a  private  corporar. 
tlon  by  commissioners  acting  for  a  municipal 
corporation,  one  of  whom  is  a  stockholder  in 
the  private  corporation,  will  be  set  aside  on 
application  of  a  taxpayer  of  the  municipality. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecnCon 
of  David  A.  Brown,  against  the  street  light- 
ing district  No.  1  of  township  of  Woodbridge 
and  the  Carteret  Electric  Light  &  Power 
Company  to  set  aside  a  contract  Contract 
set  aside. 

Argued  February  term,  1904,  before  VAN 
SYOKEL  and  FORT,  JJ. 

Neilson  Abeel,  for  prosecutor.  Malcolm 
MacLear  and  Frederick  Welgel,  for  defend- 
ants. 

VAN  SYCKEL,  J.  The  prosecutor  sued 
out  the  writ  in  this  case  to  set  aside  a  con- 
tract awarded  to  the  Carteret  Electric  Light 
&  Power  Company  for  lighting  Woodbridge. 
The  prosecutor  Is  a  taxpayer,  and  Is  a  resi- 
dent in  said  lighting  district  Ephriam  Cut- 
ter, one  of  the  commissioners  who  awarded 
the  contract  to  the  Carteret  Company,  is  a 
stockholder  In  said  company,  and  therefore 
the  contract  Is  without  validity  and  should 
be  set  aside.  Wlnans  v.  Crane,  36  N.  J.  Law, 
394;  Traction  Company  v.  Board  of  Works, 
56  N.  J.  Law,  431,  29  Atl..  163;    Foster  v. 

See  Municipal  Corporatlona,  ToL  86,  Cent  Dig- 
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Cape  May,  00  N.  J.  Law,  78,  36  Atl.  1088; 
Stroud  T.  Water  Co.,  66  N.  J.  Law,  428,  28 
AtL  67& 

(71  N.  J.  U  MO 

spiBss  T.  eru)  r.  go. 

(Sapreme  Court  of  New  Jeraey.     June  IS, 
1904.) 

CABBIESS— KJBOTIIta     PASSENGEBS— EVIDENCE- 
TICKET. 

1.  It  was  error  to  submit  to  a  trial  Jury 
whether  from  the  evidence  and  from  the  reading 
of  the  contract  on  the  back  of  a  railroad  ticket 
the  jury  find  that  the  plaintiff  believed  he  had 
a  right  to  use  the  ticket 

2.  The  plaintiff  was  bound  by  the  express  con- 
dition on  the  ticket  that  the  defendant  assumed 
no  responsibility  beyond  its  own  lines  on  the 
thousand-mile  ticket. 

(Syilabua  by  the  Court) 

Appeal  from  District  Court 

Action  by  Joseph  Spiess  against  the  Eile 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Argued  June  term,  1904,  before  VAN 
8YCKBL,  FORT,  and  QARRETSON,  JJ. 

Mackay  &  Mackay,  for  plaintiff.  Collins 
Se  Oorbin,  for  defendant 

VAN  STGKBL,  J.  The  plaintiff  claimed 
the  right  to  ride  on  the  Central  Railroad  of 
New  Jersey  on  a  tbousand-mUe  ticket  Issued 
to  him  by  the  Brie  Railroad  Company.  He 
was  ejected  by  the  Central  Railroad  Com- 
pany from  its  car,  and  suit  was  brought  by 
him  against  ttae  Brie  Railroad,  in  which  he 
recovered  damages  In  the  district  court, 
whence  the  case  was  brought  into  this  court 
by  an  appeal.  The  plaintiff  accepted  the 
ticket  subject  to  conditions  expressed  in  It 

1.  The  trial  court  was  requested  to  charge 
the  Jury  that  the  plaintiff  was  bound  by  the 
conditions  contained  in  the  ticket  This  re- 
quest the  district  court  judge  refused  to 
charge,  but  did  charge  that  the  jury  should 
determine  '^vhether  plaintiff  believed  he  had 
a  right  to  use  the  ticket"  This  was  error 
In  law. 

2.  The  contract  provides  "that  In  selling 
the  ticket  over  another  railroad  the  seller 
acts  only  as  agent  of  such  selling  company, 
and  assumes  no  responsibility  for  the  selling 
company  beyond  its  own  lines."  Motion  was 
made  to  nonsuit,  and  also  to  direct  a  ver- 
dict for  the  Brie  Company  on  this  ground, 
which  motions  were  improperly  refused. 

The  judgment  should  be  reversed. 


(20S  Fk.S) 

MORGAN  T.  PENNSYLVANIA  R.  00. 

(Supreme  Court  of  Pennsylvania.     April  11, 
1904.) 

BAIUtOADS— II7JUBT  TO  PERSON   ON  TRACK. 

1.  In  an  action  to  recover  for  death  of  plain- 
tiff's decedent,  it  appeared  that  he  was  last 
seen  In  the  evening  walking  from  a  saloun 
towards  a  footbridge  which  crossed  defendanl'a 
tracks.     The  railroad  cut  which   was  crossed 


by  the  bridge  was  abont  15  feet  in  depth.  The 
deceased's  body  was  found  upon  traclu  of  the 
railroad  in  the  morning  about  150  feet  from 
the  footbridge.  The  gnards  of  the  bridge  weiB 
out  of  repair,  but  there  was  no  evidence  that 
deceased  had  fallen  through  the  same  onto  the 
track.  Held,  that  a  nonsuit  was  properly  en- 
tered. 

Appeal  from  Court  of  Common  Pleas,  PliU- 
adelphia  County. 

Action  by  Catharine  Morgan,  by  her  next 
friend,  Hannah  Bowen,  against  the  Pennsyl- 
vania Railroad  Company.  From  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiff  appeals. 
Affirmed. 

Argued  before  DBAN,  FBLL,  MBSTRB- 
ZAT,  POTTBR.  and  THOMPSON.  JJ. 

D.  Webster  Dougherty  and  Henry  M.  Tra- 
cy, for  appellant  John  Hamptlon  Barnes, 
for  appellee. 

PBR  CURIAM.  The  plaintiff  brings  suit 
for  damages  against  defendant,  averring  that 
It  caused  the  death  of  her  father,  William 
Morgan,  by  Its  negligence.  These  facts  are 
undisputed:  The  deceased  was  at  Harold's 
saleon  In  Conshobocken  on  the  night  of  Octo- 
ber 11, 1902.  Soon  after  he  was  seen  walking 
on  the  footway  leading  from  the  saloon  on 
Oak  street,  which,  by  a  footbridge,  crossed 
the  railroad  tracks.  The  guards  of  the  bridge 
had  fallen  out  of  repair.  The  railroad  cut 
which  tbe  iHidge  crossed  was  some  15  feet 
In  depth,  and  somewhat  sloping  at  the  sides. 
When  last  seen  alive,  Morgan  was  25  feet 
away  from  the  bridge.  About  6  o'clock  the 
next  morning  his  dead  body  was  found  upon 
the  track  of  the  railroad  about  160  feet  from 
the  footbridge.  Bvldently  be  had  been  run 
over  and  killed  by  the  cars.  Much  Is  said  in 
the  argument  about  the  doty  of  the  railroad 
In  the  construction  and  repair  of  such  bridges 
as  the  one  on  Oak  street,  and  perhaps  it  was 
the  duty  of  defendant,  under  the  law,  to 
maintain  a  safe  structure  at  that  point;  but, 
conceding  this,  tiie  burden  was'  on  plaintiff 
to  go  further,  and  show  that  by  Its  neglect 
In  this  particular  it  caused  Morgan's  death. 
There  is  nothing  approaching  proof  on  this 
point  To  find  for  the  plaintiff,  the  jury 
would  have  to  assume  that  deceased  had  left 
the  foot  pavement,  where  he  was  last  seen, 
bad  gone  on  the  street,  bad  got  through  an 
opening  in  the  fence,  had  fallen  down  the 
side  of  the  cut,  had  there  been  struck  by  a 
train  and  carried  160  feet  to  the  place  where 
his  body  was  found  upon  the  track.  A  ver- 
dict; to  make  out  negligence,  must  rest  on 
evidence  more  or  less  probable.  A  verdict 
on  these  facts  would  be  the  merest  guessing 
at  negligence.  Because  the  railroad  neglect- 
ed Its  duty  In  repairing  the  footbridge,  if  It 
did  neglect  it,  does  not  convict  It  of  negli- 
gence In  running  over  a  man  on  its  tracks, 
without  showing  some  probable  connection 
between  the  two  acts. 

All  the  assignments  of  error  are  overruled, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 
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OOGHRAN  T.  FOX  CHASE  BANK. 

(Snpreme  Coart  of  Pennsylvania.     April  II4 
1904.) 

RKOOTIABU:   IR8TBUMENT8— THEIT— BIOHTB  OV 
TBUE   OWNER. 

1.0ne  who  had  stolen  coupon  bonds  payable 
to  bearer  pledged  the  same  to  a  bank  in  the  or- 
dinary course  of  business,  without  any  circum- 
stances placing  the  bank  on  inquiry.  Held,  that 
the  bank  took  a  good  title  tUereto  as  against 
the  true  owner. 

Appeal  from  Court  of  Common  Pleas,  Fbil- 
ftdelphla  County. 

Action  by  Louisa  T.  Cochran  against  the 
Fox  Chase  Bank.  Judgment  tor  plaintiff. 
Defendant  appeals.    Reversed. 

Argaed  before  DBAN,  FELL,  MBSTRB- 
ZAT,  POTTER,  and  THOMPSON,  JJ. 

Edward  W.  MagUl,  for  appellant  Edmund 
Randall,  James  A.  Flaberty,  and  H.  Gilbert 
Cassidy,  for  appellee. 

DEAN,  J.  We  are  all  of  opinion  this  Judg- 
ment must  be  reversed.  However,  the  Im- 
portance of  tbe  case  to  the  parties,  and  to 
many  others  In  like  business  transacdons,  as 
well  as  tbe  Judicial  weight  to  which  tbe  opin- 
ion of  tbe  experienced  judge  wbo  tried  tbe 
issue  is  entitled,  renders  it  proper  for  tu  to 
again  put  upon  record  our  view  of  tbe  law— 
a  coarse  we  do  not  usually  adopt  ^ben  tbe 
case  Is  clear,  and  we  are  all  of  one  mind. 

Tbe  question  involved  la  "whether  or  not 
a  bank,  to  wblcb  stolen  coupon  bonds  payable 
to  bearer  have  been  pledged  as  collateral  se- 
curity for  a  loan  by  tbe  thief  in  tbe  ordinary 
course  of  business,  without  notice  to  the  bank 
of  any  Inflrmity  in  tbe  title,  and  without  any 
drenmstances  to  put  tbe  bank  on  incpiiry, 
takes  a  good  title  thereto  as  against  him  from 
whom  they  were  stolen." 

The  Fox  Chase  Bank  is  a  banking  corpora- 
tion. Incorporated  under  tbe  laws  of  tbe  state 
of  Pennsylvania,  doing  business  at  Fox  Chase, 
a  suburb  of  Philadelphia.  On  July  17,  1900, 
William  A.  Douglas  opened  an  account  witb 
the  bank.  Douglas  at  this  time  was  a  reputa- 
ble and  respected  resident  of  Fox  Chase,  well 
known  to  tbe  officers  of  tbe  bank.  He  held 
responsible  and  lucrative  positions  with  repu- 
table financial  InstitutionB  of  tbe  city  of  Pbil- 
adelpbla,  being  asslBtant  receiving  teller  of 
tbe  Guarantee  Title  ds  Trust  Company,  and 
treasurer  of  the  Chestnut  Street  Trust  &  Sav- 
ing Fund  Company.  From  tbe  time  of  open- 
ing tbe  account  until  Novembv  21,  1901,  bis 
balances  varied  from  several  hundred  to  sev- 
eral tbousand  dollars.  A  few  days  prior  to 
tbe  last-named  date,  Douglas  applied  to  the 
cashier  of  the  Fox  Chase  Bank  for  a  loan  of 
$2,500  on  94,400  of  coupon  bonds,  payable  to 
bearer,  of  tbe  Wellsbacb  Light  Company,  as 
collateral  aecurtty.  Mr.  Pence,  tbe  cashier, 
regi^rly  brought  tbe  matter  to  the  attention 
of  tbe  board  of  directors,  wbo.  being  satisfied 

'  i.  8m  Bonds,  VOL  (,  Cent.  Dig.  i  110. 


witb  the  responsibility  of  Douglas  and  tbe 
sufficiency  of  tbe  collateral,  directed  tbe  cash- 
ier to  make  tbe  loan.  Douglas'  note  for  $2,500 
was  accordingly  discounted,  and  tbe  amount 
thereof,  less  discount,  to  wit,  $2,461.25,  placed 
to  his  credit  on  March  21,  1901.  This  sum 
of  money  was  subsequently  drawn  out  of  tbe 
bank  by  Douglas  In  tbe  ordinary  course  of 
business,  and  bis  account  closed,  Some 
months  after  tbls  transaction  it  was  discov- 
ered that  Louisa  T.  Cocbian,  the  plaintiff,  bad 
placed  for  safe-keeping  with  tbe  Chestnut 
Street  Trust  Company  certain  shares  of  stock 
of  tbe  Wellsbacb  Light  Company;  that  Doug- 
.las  bad  stolen  this  stock,  and  exchanged  it 
for  these  coupon  bonds  of  tbe  company,  and 
pledged  them  for  tbe  loan.  He  was  prose- 
cuted, convicted,  and  sentenced  to  prison.  On 
tbese  facts  the  learned  Judge  of  tbe  court  be- 
low, being  of  opinion  tbe  question  was  one 
purely  of  law  for  tbe  court,  peremptorily 
directed  a  verdict  for  plaintiff,  and  this  ap- 
peal by  defendant  followed  tbe  Judgment  en- 
tered on  tbe  verdict 

These  three  facts  are  established  by  tbe 
evidence:  (1)  Tbe  bonds  wrae  stolen  from 
tbe  plaintiff;  (2)  tiiey  were  transferred  by 
tbe  tbief  to  the  bank;  &)  tbey  were  accepted 
by  tbe  bank  in  the  ordinary  course  of  busi- 
ness, in  good  faltb,  without  knowledge  that 
tbey  had  been  stolen. 

Tbe  bonds  were  ordinary  bonds,  payable  to 
bearer,  with  coupons  attached.  At  a  not  very 
remote  period  In  our  Judicial  bistory  sucb  a 
bond  would  not  have  been  considered  negotia- 
ble, as  a  note  or  bill  of  exchange^  and  tbe 
holder  would  have  taken  it  subject  to  the 
burden.  If  called  upon,  of  proving  his  title 
to  It,  as  against  one  claiming  to  be  tbe  real 
owner;  but  at  least  as  early  as  1884,  in  Oor- 
gler  V.  Mlevllle,  3  B.  &  C.  46,  such  instru- 
ments were  placed  In  England  on  the  same 
plan  aa  notes  and  bills  of  exchange,  and 
were  held  negotiable.  The  distinction  be- 
tween such  a  negotiable  tnstrument  and  or- 
dinary goods  and  chattels,  such  aa  horses, 
pictures,  and  tbe  like,  is  that  it  is  valuable 
only  as  entitling  the  bolder  to  receive  at  some 
future  time  a  certain  sum  of  money,  which 
Is  precisely  tbe  value  of  a  note  or  bill  of  ex- 
change. It  la  of  itself  neither  useful  nor  valu- 
able, as  other  chattels,  is  but  a  representa- 
tive of  money,  and  therefore  subject  to  tbe 
same  rules  which  regulate  tbe  transfer  of 
money.  A  teamed  and  conclusive  discussion 
of  tbe  whole,  subject  of  tbe  negotiability  of 
such  instruments  by  Justice  Read,  of  tbls 
court,  is  given  in  County  of  Beaver  v.  Arm- 
strong, 44  Pa.  63.  He  gives  tbe  history  of 
tbe  decisions  both  In  England  and  this  coun- 
try, and  shows  conclusively  that  by  tbe  set- 
tled law  sucb  bonds  are  negotiable,  and  that 
tbe  title  passes  by  delivery.  Tbere  has  not 
been  the  slightest  departure  slnce^  at  least 
in  tbls  state,  from  tbe  law  aa  announced  in 
that  case. 

It  is  also  settled  that  a  bona  flde  bolder  of 
sucb  an  instrument,  for  value,  before  matur- 
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Ity,  taken  In  the  usual  course  of  business, 
acquires  a  good  title  thereto,  even  as  against 
him  from  vrbom  It  was  stolen.  2  Cook  on 
Corporations,  p.  1781,  says,  "A  bona  flde  pur- 
Gba8»  of  a  bond  which  has  been  stolen  takes 
a  good  title."  He  gives  ample  authority  in 
his  notes  supporting  this  text  Mason  y, 
Frlck,  105  Pa.  162,  51  Am.  Bep.  191,  held  to 
the  same  rule.  In  that  case,  like  the  one  be- 
fore us,  the  bond  was  that  of  a  private  cor- 
poration, payable  to  bearer.  The  plaintiff, 
Mason,  kept  It  In  his  safe.  The  safe  was 
broken  open  and  the  bond  stolen.  The  thief 
transferred  it  to  one  Freeman,  who  knew 
when  be  took  it  that  it  bad  been  stol^i.' 
Freeman  pledged  it  as  collateral  security  for 
a  loan  to  Frlck,  the  defendant,  who  took  it 
in  good  faith.  The  rule  that  the  bona  fide 
holder  of  a  stolen  negotiable  security  is  pro- 
tected against  a  dalm  of  the  real  owner  was 
not  even  contested  by  the  owner,  but  it  was 
argued  that  the  bond,  being  that  of  a  private 
corporation,  was  not  negotiable,  and  that  the 
holder  took  it  subject  to  the  equitable  rights 
of  the  real  owner.  It  was  held  by  this  court 
that  the  law  governing  the  case  was  that  an- 
nounced in  County  of  Beaver  v.  Armstrong, 
supra,  and  that  the  bona  fide  holdo:  was  pro- 
tected against  the  claim  of  the  real  owner. 
a%e  same  rule  was  held  by  Judge  Sharswood, 
sitting  in  the  district  court  of  Plilladelphia 
(Carpenter  v.  Rommel,  5  Phlla.  34),  where  the 
defendant  had  purchased  at  the  open  board 
of  brokers  a  lot  of  stolen  negotiable  railroad 
bonds. 

It  is  further  argued  by  appellee  that  the 
circumstances  here  proven  show  that  defend- 
ant acted  in  bad  faith  when  it  took  the  bonds, 
and  therefore  is  not  a  bona  fide  holder.  Good 
faith  Is  defined  to  be  honesty  of  Intention, 
and  freedom  from  knowledge  of  circumstan- 
ces which  ought  to  put  the  holder  upon  in- 
quiry. The  circumstances  pointed  to  here  as 
calculated  to  arouse  Inquiry  are  the  facts  that 
Douglas,  although  reputable,  was  a  young, 
unmarried  man,  living  with  his  mother  at 
the  village  of  Fox  Chase,  not  engaged  in 
large  business;  that  he  held  a  subordinate 
position  as  clerk  in  a  trust  company.  There- 
fore It  was  Improbable  he  would  be  the  ac- 
tual owner  of  this  amount  of  bonds.  The 
argument  answers  itself.  If  he  was  a  reputa- 
ble young  man,  living  inexpensively  and 
without  ostentation  with  his  mother,  the  con- 
clusion would  be  that  he  did  possess,  from 
accumulations,  securities  worth  $2,500,  and 
that,  if  he  occupied  a  position  of  responsibility 
In  a  large  trust  company,  he  was  honest  and 
worthy.  That  he  oBfered  them  In  pledge  for 
a  loan  at  a  small  village  bank.  Instead  of  to 
a  larger  institution,  only  showed  that,  like 
many  others  —  especially  those  of  limited 
means— he  preferred  Just  that  kind  of  busi- 
ness. There  does  not  seem  to  us  to  be  a  sin- 
gle circumstance  in  the  case,  or  anything  in 
all  of  them  together,  which  was  calculated 
to  arouse  suspicion  or  put  the  defendant  upon 
inquiry. 


Appellant's  first  assignment  of  eliiot>— that 
the  court  below  erred  in  directing  a  verdict 
for  plaintiff— is  sustained.  The  Judgment  is 
reversed,  and  Judgment  entered  for  defendant. 

(209  Pa.  72) 
LYONS  V.  UNION  TRACTION  CO. 
(Supreme  Court  of  Pennsylvania.    April  18, 
1904.) 

STKXET    BAILBOADS— COLLISION— NEOUGENCE— 
CONTRIBUTOBT    NEOLJGEHCB. 

1.  A  driver  of  a  carriage  saw,  on  appFoaching 
a  double-track  street  railway,  cars  approachius 
from  both  directions,  and  drove  across  the  far 
track  a  short  distance  ahead  of  the  car  on  such 
track,  and  then  pulled  onto  the  other  track,  so 
as  to  meet  the  other  car,  movine  at  a  moderate 
speed,  head  on,  and  was  injured  oy  the' collision. 
Held,  that  he  was  guilty  of  contributory  negli- 
gence. 

2.  In  action  for  injuries  by  collision  with  a 
street  car,  evidence  held  to  snow  no  negligence 
on  the  part  of  the  street  car  company. 

Appeal  from  Court  of  Common  Pleas,  Pbil- 
adelphia  County. 

Action  by  John  Lyons  against  the  Union 
Traction  Company.  Judgment  for  plaintiff 
for  $1,800,  and  defendant  appeals.    Beversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTBEIZAT,  and 
THOMPSON,  JJ. 

Thomas  Learning  and  Dallas  Sanders,  for 
appellant  Morton  Z.  Paul  and  Crawford  & 
Lou((hHn,  for  appellee. 

THOMPSON,  J.  If  from  ttie  facts  in  this 
'  case  the  logical  deduction  was  clear  and  vrlth- 
out  doubt  that  the  appellee  was  guilty  of  neg- 
ligence which  contributed  to  the  accident 
causing  the  injury  to  him,  the  question  of  his 
negligence  became  one  of  law,  and  the  appel- 
lant was  entitled  to  binding  instructions  in 
Its  favor.  The  evidence  shows  that  appellee 
came  down  Rising  Sun  lane  to  Oermantown 
avenue,  upon  which  appellant  bad  two  tracks 
— one  for  its  cars  moving  southward,  and  one 
for  those  moving  northward.  Upon  its  west- 
em  track  the  cars  run  in  a  southerly  direc- 
tion, and  upon  its  eastern  one  they  run  in  a 
northerly  one.  Rising  Sun  lane  crosses  Oer- 
mantown avenue  nearly  at  right  angles,  and 
above  it  at  a  distance  of  about  100  feet  is 
Ontario  street.  The  tracks  in  question  occupy 
the  center  of  the  avenue,  and  upon  either 
side  there  is  a  space  or  roadway  for  vehicles 
and  travel.  The  accident  in  this  case  occur- 
red upon  Germantown  avenue.  Just  north  of 
Rising  Sun  lane,  and  between  it  and  Ontario 
street  and  was  caused  by  a  sudden  attempt 
of  appellee  to  cross  with  his  wagon  In  front 
of  an  approaching  car  of  appellant  resulting 
in  his  colliding  with  It,  being  thrown  out  and 
injured.  Appellee  came  down  Rising  Sun 
lane,  and,  when  he  reached  the  west  side  of 
Germantown  avenue,  one  of  appellant's  cars 
was  coming  from  the  north,  and  one  from 
the  south.  Instead  of  taking  the  roadway  on 
the  west  side  of  the  tracks,  he  crossed  over  to 

f  1.  See  Street  Railroads.  voL  44,  Gent.  Dig.  i  214. 
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the  eastern  one,  and  Just  In  front  ot  the  car 
itioTlng  northward.  Hearing  the  aonndlng  ot 
the  gong  of  that  car,  and  seeing  a  car  ap- 
proaching him  from  the  north  distant  from 
35  to  50  feet,  he  suddenly  attempted  to  cross 
the  western  track;  and,  as  soon  as  he  began 
his  attempt,  the  motorman  reversed  his  pow- 
er and  used  every  effort  to  stop  his  car,  but 
the  distance  Intervening  between  the  car  and 
the  wagon  was  so  short  that  he  was  not  snc- 
ceasfnl,  and  the  accident  became  Inevitable. 
Appellee's  account  of  it  Is  that  be  crossed  to 
the  eastern  track,  and  beard  the  gong  of  the 
car  coming  north;  that  he  saW  the  car  com- 
ing sonth;  and  that  he  took  it  for  granted 
that  he  had  plenty  of  time  to  cross  the  track. 
He  stated  that  the  car  was  five  or  six  houses 
distant  The  reason  he  gave  for  maldng  this 
attempt  thus  to  cross  under  the  circumstan- 
ces was  that  there  was  a  wagon  on  the  road- 
way east  of  the  track,  and  one  coming  down 
en  the  north  track.  He  was  unable  to  say 
at  what  speed  the  car  moving  south  approach- 
ed him.  Upon  cross-examination  he  said  he 
undertook  to  turn  out  on  the  other  side  to 
get  out  of  the  way  of  the  car  coming  up  and 
the  one  coming  down,  and  that  he  turned  la 
front  of  the  one  coming  down.  Appellee's 
companion  who  was  with  him  in  the  carriage 
at  the  time  of  the  accident  testified  that  the 
gong  of  the  car  going  north  was  being  sound- 
ed for  them  to  get  off  the  track;  that  ap- 
pellee immediately  turned  his  horses  across 
to  the  left-hand  side  of  the  street,  crossing 
the  down  track,  and,  after  his  horses  bad 
cleared,  there  was  a  crash,  and  be  was  thrown 
out.  Appellant  caHed  as  witnesses  a  nimiber 
•f  passengers  who  were  npon  the  car  moving 
sontb,  and  who  saw  the  accident  One  testi- 
fied that  he  saw  appellee  deliberately  turn  in 
front  of  the  car,  and  when  he  did  so  be  was 
about  60  feet  from  it  Another,  that  she  saw 
the  carriage  in  front  of  the  car,  and  that  the 
next  Instant  it  started  across  In  front  of  It 
Another,  that  be  saw  the  wagon  cross  over 
on  tbe  north  track,  and  that  the  car  going 
sontb  was  about  40  feet  away  when  appellee 
turned  in  on  their  track;  that  he  turned  too 
qnickly  right  across  for  the  motorman  to  stop 
tbe  car.  Another,  that  tbe  car  was  moving 
at  a  moderate  rate  of  speed,  and  that  be  de- 
liberately crossed  In  front  of  tbe  car.  Appel- 
lant also  called  as  a  witness  a  passenger  who 
was  on  the  platform  of  the  north-bound  car, 
and  therefore  must  have  seen  clearly  what 
occurred.  He  testified  that  the  south-bound 
car  was  35  (»  40  feet  from  appellee  when  be 
turned  Into  tbe  track  in  front  of  it  The 
conductor  of  the  south-bound  car  and  the 
motormen  of  both  cars  substantially  testify 
to  these  facts. 

There  can  be  but  the  one  logical  deduction 
from  these  facts,  beyond  doubt  or  question- 
that  appellee  deliberately  and  suddenly  drove 
in  front  of  tbe  car  approaching  him,  moving 
at  a  moderate  rate  of  speed,  and  distant  from 
htm  about  50  feet  and  was  therefore  guUty 
of  contributory  negligence.    It  would  be  dif^ 


flcult  to  find  a  case  in  which  the  facts  more 
clearly  establish  such  a  conclusioa.  It  is 
not  one  in  which  there  is  any  doubt  as  to 
the  facts,  or  any  question  as  to  the  Inference. 
It  Is  hardly  necessary  to  fortify  this  conclu- 
sion by  a  citation  of  authorities,  but  it  might 
not  be  inapt  however,  to  refer  to  Tyson  v. 
Union  Traction  Company,  190  Pa.  264,  4S  AtL 
lOTS,  In  which  the  trial  Judge  gave  binding 
Instructions  for  defendant  In  that  case  Mr. 
Justice  Potter  says:  "He  [the  plaintiff]  was 
upon  the  east  side  of  the  street.  Intending  to 
go  north.  He  looked  up  and  saw  a  car  ap- 
proaching from  tbe  north,  coming  on  tbe 
south-bound  track,  which  was  the  one  farthest 
from  fdm.  He  testifies  that  he  thought  that 
the  car  was  far  enough  away  to  permit  him 
to  drive  across  both  tracks  before  it  reached 
him.  He  therefore  started  bis  team  to  go 
directly  across,  and  when  bis  front  wheels 
were  on  the  south-bound  track  the  wagon 
and  car  collided,  causing  tbe  injury  com- 
plained of.  There  was  nothing  to  put  the 
motorman  on  notice  of  any  impending  colli- 
sion until  the  horses  bad  actually  stepped 
upon -the  track  upon  which  the  car  was  ap- 
proaching." In  Moser  v.  Union  Traction 
Company,  205  Pa.  481,  55  Atl.  15,  the  same 
Justice  says:  "But  he  probably  failed  to  take 
due  note  of  the  fact  that  It  [the  car]  was 
steadily  nearlng  at  a  rapid  gait  the  point  at 
which  he  wanted  to  cross  the  track.  •  *  • 
It  was  his  plain  duty  to  look  for  It  and  ob- 
serve Its  position  before  driving  upon  the 
track  in  front  of  it  For  bis  disregard  of 
this  duty  the  trial  court  held  that  be  could 
not  recover  In  this  action." 

It  Is  unnecessary  to  discuss  the  doctrine 
that  contributory  negligence  is  not  applica- 
ble to  one  wbo  while  In  peril  makes  a  mis- 
take In  order  to  extricate  himself  from  such 
peril,  because  In  this  case  tbe  appellee  bad 
put  himself  in  the  position  In  which  he  was, 
was  not  in  any  peril,  and  was  acting  with 
deliberation. 

While  the  evidence  establishes  that  tbe 
appellee  was  guilty  of  contributory  negli- 
gence, it  also  shows  no  negligence  on  the 
part  of  tbe  appellant  It  failed  In  no  respect 
In  regard  to  Its  duty.  It  did  nothing  that 
It  ought  not  to  have  done,  and  did  not  fail 
to  do  what  It  should  have  done.  Its  car  was 
upon  tbe  track,  where  it  had  a  right  to  be, 
and  was  not  moving  at  an  unusual  rate  of 
speed.  Its  conductor  was  in  bis  place,  and 
Its  motorman  acted  promptly,  and,  reversing 
bis  power,  quickly  stopped  his  car.  In  Phil- 
lips V.  People's  Passenger  Railway  Company; 
190  Pa.  222,  42  Ati.  686,  Mr.  Justice  Fell 
says:  "Where  tbe  sole  basis  of  liability  is 
the  omission  to  perform  a  certain  duty  sud- 
denly and  unexpectedly  arising,  tbere  must 
be  not  only  a  consciousness  of  the  facts  which 
raise  the.  duty  on  tbe  part  of  tbe  person  who 
Is  charged  '^Ith  its  performance,  bat  a  rea- 
sonable opportunity  to  perform  It." 

The  assignment  of  error  is  sustained,  and 
tbe  Judgment  is  reversed. 
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iB  M  O'DONNBLL'S  EST ATa 

Appeal  of  KENNEHAN. 

(Supreme  Court  of  Pennsylviinia.    April  18, 
1004.) 

WHXS— CHABITABLK    BKQTTKST— VALIDITT. 

1.  TesUtor  deviaed  to  the  Rev.  R.  K.,  or  Us 
sncceasors  at  a  certain  church,  a  certain  sum 
"for  the  purpose  of  saying  masses  for  myself, 
my  now  wife,  B.,  and  my  deceased  wife,  M. 
Held  a  charitable  gift,  and,  when  made  within 
30  days  from  the  death  of  the  testator,  void,  un- 
der Act  AprU  26,  1855  (P.  L.  328). 

Appeal  from  Orphans'  Court,  Montgom- 
ery County. 

In  the  matter  of  the  estate  of  Tezrence 
O'Donnell.  From  an  order  awarding  a  cita- 
tion Richard  Kennehan  appeals.    Affirmed. 

The  testator,  by  his  will,  left  the  Income 
of  two  thirds  of  bis  estate  unto  his  wife,  El- 
len, and  the  income  of  the  remaining  one 
third  to  his  son,  Richard  W..  and  then  pro- 
vided: "Item— And  after  the  death  of  my 
said  wife  and  son  I  give,  devise  and  bequeath 
all  of  my  estate  to  Rev.  Richard  Kennehan, 
or  his  successors  of  the  St.  Matthew's  Cliurch, 
of  Conshohocken,  Pennsylvania,  for  the  pur- 
pose of  saying  masses  for  myself,  my  now 
wife  Ellen,  and  my  deceased  wife  Mary." 
Testator  died  within  80  days  from  the  mak- 
ing of  his  will.  Richard  W.  O'Donnell,  the 
son  of  the  testator,  filed  a  petition  praying 
for  a  citation  on  the  trustee  under  his  fa- 
ther's  will  to  file  an  account;  and  to  pay  over 
to  petitioner  one-tbird  of  the  whole  estate  ab- 
solutely. The  court  entered  a  decree  award- 
ing a  citation. 

Argi^ed  before  MITCHELL,  O.  J.,  and 
PELL,  BROWN,  MESTREZAT,  and  POT- 
TER, JJ. 

Henry  M.  Tracy,  for  appellant  B.  L.  Hall- 
man,  for  appellee. 

PER  CURIAM.  The  contention  of  the  ap- 
pellant that  the  bequest  was  a  personal  one 
to  him  as  compensation  for  services  to  be 
rendered,  and  therefore  not  within  the  act 
of  1855  (P.  L.  328),  cannot  be  sustained.  Tbe 
bequest,  it  is  true,  is  to  bim  by  name,  but 
it  is  plainly  to  him  not  as  an  individual, 
but  by  virtue  of  his  ofllee,  for  the  words  are 
"to  Rev.  Richard  Kennehan,  or  his  succes- 
sor, of  St  Matthew's  Church,"  and  "for  tbe 
purposes  of  saying  masses"  for  testator  and 
his  wife.  It  thus  appears  that  the  bequest  la 
to  appellant  not  only  as  priest  of  the  church 
named,  but  also  for  a  specific  use,  and  Is 
thus  charged  with  a  trust  While,  therefore, 
tmd«r  the  rules  of  the  church,  as  set  forth  in 
appellant's  answer  to  the  petition,  the  mon- 
ey, when  earned,  might  become  the  absolute 
property  of  appellant  to  be  spent  as  be 
pleased,  yet  it  can  only  be  earned  by  the  ex- 
ecution of  the  trust  to  wit  tbe  performance 
of  the  duties  imposed  by  the  testator's  will. 
These  duties  are  clearly  a  religious  use,  with- 
in the  act  of  1835.    The  case  is  not  distin- 


gnisbable  in  this  respect  from  Rhymer's  Ap- 
peal, 83  Pa.  142,  3d  Am.  Rep.  736,  where  It 
was  said  by  the  late  Chief  Justice  Sterrett: 
"The  testator  has  clearly  declared  the  use  or 
purpose  to  which  his  bequest  shall  be  ap- 
plied. It  is  to  be  expended  in  masses  for 
the  benefit  and  repose  of  his  soul.  While 
this  may  not  be  regarded  as  a  charitable  use 
within  the  accepted  meaning  of  the  word,  it 
is  certainly  in  every  proper  sense  of  the  term, 
and  according  to  the  obvious  Intendment  of 
the  act  a  religious  use."  Tbe  case  of  Hod- 
netf  s  Estate,  154  Pa.  485,  26  AtL  623,  35  Am. 
St  Rep.  851,  Cited  by  appellant  is  not  at  all 
in  conflict  with  the  views  now  expressed.  In 
that  case,  while  the  bequest  was  to  the  pas- 
tor of  a  church,  there  was,  as  said  in  the 
oplAlon,  "nothing  in  the  will  to  indicate  tuat 
the  bequest  is,  or  ever  was,  intended  to  be 
in  trust  for  any  religious  or  charitable  use; 
nor  is  there,  dehors  that  instrument  a  scin- 
tilla of  evidence  of  -any  such  trust";  and 
It  was  shown  tiiat  the  legatee  was  not  pres- 
ent at  the  making  of  the  will,  nor  had  any 
communication  with  the  testator  relative  to 
the  bequest  or  testator's  wishes  in  regard  to 
it  thus  negativing  tbe  existence  of  any  se- 
cret trust  What  was  decided  in  that  case 
is  that  lu  the  absence  of  any  evidence  in  or 
dehors  the  Instrument  tbe  law  will  not  infer 
a  trust  for  religious  use  merely  from  the  pro- 
fessional character  of  an  individual  legatee^ 
though  it  might  If  the  legatee  were  an  ar- 
tificial body  having  but  one  character,  and 
that  religious  or  charitable;  citing  1  Jarman 
on  Wills,  193:  "A  gift  will  not  be  deemed 
charitable  merely  from  ISie  nature  of  tbe 
professional  character  of  the  devisee."  In 
the  present  case,  as  already  said,  the  be- 
quest was  not  only  to  tbe  appellant  or  his 
successor  as  pastor  of  tbe  church,  but  ex- 
press direction  was  given  that  it  should  be 
applied  to  a  specific  religious  use.  That 
brought  it  clearly  within  the  prohibition  of 
tbe  statute. 
Decree  affirmed. 


am  Pa.  G9) 
In  re  DICKINSON'S  ESTATE. 

(Supreme    Court  of   Pennsylvania.     April    18^ 
1904.) 

WIU.— OONSTBUCTION — BIQHTS  OF  tlFE  TEH- 
ANT. 

1.  Testatrix  devised  all  tbe  rest  of  her  estate 
to  her  husband,  and  provided  that,  if  the  hus- 
band should  not  expend  the  whole  of  the  es- 
tate, so  much  of  it  as  remained  should  ^  to  the 
brothers  and  sisters  of  testatrix.  Held,  that 
the  husband  had  only  the  power  to  consume  the 
estate  in  good  faith,  and  a  mere  nominal  conver- 
sioG  by  marking  a  judjerment  to  his  own  use  will 
not  prevent  the  gift  over  from  taking  effect 

Appeal  from  Orphans'  C!ourt  Montgomery 
County. 

In  tbe  matter  of  the  estate  of  Sarah  J. 
Dickinson.  B^rom  decree  awarding  a  cita- 
tion to  Israel  B.  Dickinson,  executor,  be  ap- 
peals.   Affirmed. 


Digitized  by 


Google 


FaJ 


IN  BE  DIOKINSOira  BST^TB. 


121 


The  following  Is  the  opinion  of  the  court 
below  (Solly,  P.  J.): 

"Sarah  Jane  Dickinson,  by  bw  will,  after 
directing  the  payment  of  her  debts  and  fu- 
neral expenses,  disposed  of  hex  estate  in  the 
following  language:  'All  the  rest,  residue 
and  remainder  of  my  estate,  real,  personal 
and  mixed,  and  wherever  situated,  I  give, 
deTise  and  bequeath  unto  my  beloved  hus- 
band, Henry  B.  Dickinson,  his  heirs  and  as- 
signs. I  give,  devise  and  bequeath  at  the 
option  of  my  husband  all  my  wearing  apparel 
to  my  slater  Annie  Ulrlcb  and  my  sister-in- 
law  Elizabeth  Dickinson,  In  such  manner  as 
be  may  see  fit  And  should  my  husband  not 
expend  the  whole  of  my  estate,  then  it  is  my 
desire  at  his  death  to  give  so  much  of  it  as 
remains  to  my  sister,  Annie  TJlrlch,  and  my 
two  brothers,  Algernon  J.  Martin  and  John 
J.  Martin.'  Letters  testamentary  were  duly 
granted  to  the  surviving  husband.  He  died 
December  6,  1902,  and  since  then  letters  of 
administration  d.  b.  n.  c.  t.  a.  on  tbe  estate 
have  been  granted  to  the  said  Algernon  I. 
Martin.  Among  tbe  assets  of  the  estate 
were  the  following  securities:  A  mortgage 
given  by  one  Levi  M.  Landls  to  secure  tbe 
payment  of  $1,000,  and  two  judgments 
against  her  sister,  Annie  E.  Ulrich,  entered 
in  tiie  court  of  common  pleas  of  Philadelphia 
county,  one  fw  $2,300  and  tbe  other  for 
$500,  which  were  both  marked  to  the  use  of 
her  busband,  after  ber  death.  The  mortgage 
•till  stands  in  her  name.  The  administrator 
ttf  tbe  wife's  estate  claims  that  by  the  terms 
of  ber  will  these  secnrltlea  belong  to  it  not 
having  been  converted  and  consumed  by  the 
bosband,  and  he  is  entitled  to  them  for  ad- 
ministration and  distribution  under  ha  will; 
that  tbe  Intention  of  the  testatrix  was  to 
give  ber  busband  tbe  full  use  of  her  estate 
wltb  power  to  consume  It,  and  whatever  re- 
mained unconsnmed  or  unexpended  at  his 
death  she  bequeathed  to  her  sister  and  broth- 
en.  Tbe  husband's  executor,  on  the  other 
hand,  claims  that  tbe  estate  vested  In  him 
absolutely,  and  that  the  subsegaent  clause  of 
the  will  expressing  ber  desire  to  give  any 
unexpended  part  thereof  at  ber  husband's 
death  is  not  testamentary,  but  precatory 
merely.  If  the  intent  of  the  testatrix,  as  as- 
certained from  the  four  comers  of' tbe  will, 
was  to  give  to  her  husband  the  use  and  en- 
joyment of  her  estate,  with  the  right  to  con- 
sume It  and  to  exercise  full  ownership  over 
it,  but.  In  case  he  did  not  expend  or  consume 
all  of  it  In  his  lifetime,  tben  to  give  what 
remained  unexpended  or  unconsomed  at  his 
death  to  other  persons,  then  the  prayer  of 
tbe  petition  must  be  granted  and  decree 
made.  The  first  sentence  of  the  paragraph 
of  tbe.will  devises  and  bequeaths  the  whole 
estate  to  the.  husband  absolutely.  The  next 
sentence  bequeaths  her  wearing  apparel  to 
her  sister  and  sister-in-law  at  the  husband's 
option,  which  is  merely  precatory.  The  con- 
cluding sentence  expresses  the  desire  of  the 
testatrix  to  give  the  whole  of  ber  estate,  not 


expended  by  ber  busband,  to  her  sister  and 
brothers.  It  is  ber  wish  to  thus  give  her  es- 
tate. It  Is  not  ber  desire  or  wish  or  recom- 
mendation that  her  husband  shall  give  the 
unexpended  estate  to  them.  Tbe  estate  is 
not  committed  to  him  with  expressions  of  de- 
sire as  to  how  he  disposed  of  it  The  tes- 
tatrix makes  the  disposition  herself.  She 
gives  him  the  estate.  This  carries  with  it 
the  power  to  convert,  sell,  convey,  assign,  and 
transfer.  He  could  have  expended  the  whole 
of  it,  tmc  tbwe  Is  no  limitation,  restraint,  or 
condition  attached  to  the  bequest  But  If  be 
did  not  consume  or  expend  it  tben  what  re- 
mained at  his  death  she  gave  to  otbors. 
This  is  the  reasonable  Interpretation  of  tbe 
will.  He  did  not  consiune  tbe  whole.  What 
remains,  therefore,  is  her  estate,  and  passes 
by  ber  will  to  tbe  legatees. 

"Words  in  a  will,  expressive  of  desire, 
recommendation,  and  confidence,  may  amount 
to  a  declaration  of  trust  when  it  appears 
from  the  parts  of  the  will  that  tbe  testator 
intended  not  to  commit  the  estate  to  tbe 
devisee  or  legatee  or  the  ultimate  disposal  of 
it  to  his  kindness,  justice,  or  discretion.  Pen- 
nock's  Estate,  20  Pa.  268,  SO  Am.  Dec.  71& 
The  principle  of  this  case  has  been  uniform- 
ly followed  in  a  long  line  of  later  ones  mark- 
ing the  distinction  between  words  and  ex- 
pressions which  are  regarded  as  either  preca- 
tory or  mandatory.  Jauretche  v.  Proctor,  48 
Pa.  466;  Church  v.  Dlsbrow,  52  Pa.  219;  Burt 
V.  Herron's  Ex'rs,  66  Pa.  400;  Bowlby  v. 
Thunder,  105  Pa.  173;  Hopkins  v.  Qlunt,  111 
Pa.  287,  2  Atl.  183;  Boyle  v.  Boyle,  1.'52  Pa. 
108,  2Q  Atl.  494,  34  Am.  St  Rep.  629.  Where 
the  words  'wish'  and  'desire'  are  used  in  ex- 
pressing a  desire  for  an  act  to  be  done  by 
some  person  named  by  the  testator,  they  are 
generally  precatory  merely;  but  no  such  pre- 
sumption necessarily  arises  when  the  words 
are  used  to  express  tbe  intention  and  will  of 
the  testator.  In  such  cases  they  are  held  to 
be  mandatory.  Taylor  v.  Martin  (Pa.)  8  Atl. 
920.  This  case  Is  closely  analogous  to  the 
one  at  bar.  The  testator  devised  .and  be- 
queathed all  his  estate  to  his  wife  for  ber 
sole  and  separate  use,  behoof,  and  control  for- 
ever. In  tbe  next  Item  of  the  will  the  tes- 
tator stated  that  it  was  bis  desire  and  wish 
ttiat  after  his  wife's  death  a  certain  house 
and  lot  should  go  to  his  son.  And  in  the 
next  item  he  further  stated  that  it  was  also 
his  desire  and  wish  that  after  bis  wife's 
death  a  certain  other  house  and  lot  should  go 
to  hlB  daughter  for  life,  and  after  her  death 
to  his  son.  The  widow  died  in  possession  of 
the  last-mentioned  house,  which,  by  her  will, 
she  devised  to  her  granddaughter  absolutely. 
It  was  held  that  the  widow  took  but  an  es- 
tate for  life,  and  that  tbe  words  'wlsb'  and 
'desire,'  as  used  in  tbe  will,  were  not  preca- 
tory, but  mandatory,  as  expressing  the  inten- 
tion of  the  testator  to  dispose  of  the  estate, 
and  that  tbe  property  passed  to  the  son  by 
his  father's  will.  If  a  testator,  in  one  part  of 
bis  will,  gives  an  estate  of  inheritance  in 
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bnds;  or  an  absolute  interest  In  personalty, 
and  in  subsequent  passages  unequivocally 
stiowB  that  he  means  the  devisee  or  legatee 
to  take  a  lesser  estate  only,  the  prior  gift  is 
restricted  accordingly.  Sheets'  Estate,  62 
Pa.  257.  And  be  may  vest  such  interest  in 
his  legatee  that  be  can  exercise  all  tiie  rights 
of  an  absolute  owner  by  sale,  conversion,  in- 
vestment in  his  own  name,  use  and  consump- 
tion, without  appeal  in  his  lifetime,  and  yet 
the  estate  be  limited  so  that  at  his  decease 
whatever  remains  unconsumed  win  go  over. 
Good  V.  PIchthom,  144  Pa.  287,  22  Atl.  1032, 
27  Am.  St  R^.  630.  The  intention  of  the 
testatrix,  as  we  gather  it,  was  to  give  her  es- 
tate to  her  husband,  and.  If  he  did  not  ex- 
pend, use,  or  consume  the  whole  of  it,  then 
what  remained  at  his  death  she  gave  to  her 
sister  and  brothers,  the  word  'desire'  being 
mandatory,  not  precatory  merely.  The  fact 
that  the  two  judgments  against  Ifrs.  tJIrich 
Were  assigned  and  transferred  by  the  execu- 
tor to  himself  Individually,  does  not  make 
them  his  property  and  part  of  his  estate,  for, 
as  was  said  in  Tyson's  Bstate,  191  Pa.  218, 
48  Atl.  131,  it  was  not  within  bis  power  to 
defeat  his  wife's  Intention  respecting  the  un- 
expended part  of  her  estate  by  such  act 
They  are  none  the  less  her  estate  although 
standing  in  his  name,  and  the  orphans'  court 
has  control  over  them,  and  the  power  to  or- 
der their  transfer  to  her  administrator.  The 
prayer  of  the  petition  Is  granted." 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MESTREZAT,  and  POT- 
TER, JJ. 

Conrad  S.  Shelve  and  Eugene  D.  Egbert 
for  appellant  A.  R.  Place  and  Henry  Preed- 
ley,  for  appellee. 

PER  CT7RIAM.  The  decree  Is  affirmed  on 
the  opinion  of  the  learned  Judge  below. 


(209  Fa.  It) 

SCANLIN  et  al.  v.  BURGESS,  ETC.,  OP 
CONSHOHOCKEN  BOROUGH  et  aL 

(Supreme  Court  of  Pennsylvania.    April  18, 
1904.) 

KQurrr— jtmisDioTioN — question  ov  law. 
1.  A  bill  will  be  dismissed  for  want  of  juris- 
diction where  the  whole  question  in  controversy 
was  whether  the  use  of  a  passageway  over 
ground  for  more  than  21  years  constituted  a 
dedication,  or  was  permissive  merely. 

Appeal  from  Court  of  Common  Pleas,  Mont- 
gomery County. 

Bill  by  Mary  Scanlin  and  others  against  the 
burgess  and  council  of  Conshohocken  borough 
and  others.  Prom  a  decree  dismissing  tlie 
bill,  plaintiffs  appeal.    Affirmed. 

The  plaintiffs,  in  their  bill  ffied,  averred 
that  they  were  the  owners  of  a  tract  of  land 
bounded  by  Corson  and  Foulke  streets,  Con- 
shohocken; that  the  defendants  had  caused  to 
be  laid  a  pavement  and  curbing  across  said 
lota,  and  not  on  the  street  lines;   that  plain- 


tiffs 'had'  inclosed  it  along  the  property  line 
with  a  fence;  and  that  defendants  had  threat)' 
ened  to  tear  the  fence  down— and  prayed  for 
an  injunction  restraining  defendants  from 
so  doing,  and  further  relief.  Defendadts  an- 
swered, denying  tliat  they  bad  trespassed  on 
said  lots,  and  alleged  that  Elm  street  (for- 
merly Foulke  street)  was  opened  about  24 
years  ago  across  the  southern  corner  of  plaJs^ 
tiffs'  lots,  and  tias  been  used  since  under  a 
claim  of  right 

The  court  in  an  opinion  by  Weand,  J.,  in 
which  facts  were  found,  and  conclusions  of 
law  stated,  dismissed  the  bill  because  of  lack 
of  Jurisdiction  of  equity  to  determine  the  con- 
troversy in  issue. 

Argued  before  MITCSBLL,  0.  J.,  and 
PELL,  BROWN,  MESTREZAT,  and  POT- 
TER. JJ. 

Henry  M.  Tracy,  for  appellants.  William 
P.  Meyers  and  Prederic  L.  Clark,  for  appel- 
leea 

PER  CURIAM.  It  is  conceded  that  the 
title  to  the  lots  in  question  is  in  plaintlffSi 
but  that  for  more  than  21  years  the  public 
have  been  in  the  habit  of  using  a  short  cut 
across  the  corner.  The  whole  question  in  con- 
troversy is  whether  the  use  was  equivalent 
to  a  dedlc&tion  by  which  the  public  have  ac- 
quired an  easement  of  way,  or  was  merely" 
permissive,  and  may  be  stopped  by  the  plain- 
tiffs, as  owners,  at  their  will.  This  is  the 
exact  question  held  in  O'Neil  t.  McKeesport' 
201  Pa.  386,  50  Atl.  920,  to  be  a  question  at 
law,  and  not  cognizable  in  the  first  Instance 
in  a  court  of  equity.  We  do  not  pass,  there- 
fore, on  the  merits  of  the  case,  but  affirm  the 
decree  dismissing  the  bill  for  want  of  Juris- 
diction in  equity,  without  prejudice  to  the- 
rights  of  the  parties  at  law. 


(Mt  Pa.  a) 

BOARD  OP  PUBLIC  EDUCATION  OP 
PIRST  SCHOOL  DIST.  V.  RANSLET, 
President  of  Select  Council  of  Philadelphia, 
et  aL 

(Supreme   Court   of   Pennsylvania.     April   11, 
1904.) 

FUBUO  SOHOOIiS— PUBOHASX  OT  BUFFUEB. 

1.  Under  the  general  system  of  public  school 
legislation  as  shown  by  Acts  March  3,  1818  (P. 
L.  124),  Jan.  23,  1821  (P.  L.  13),  Feb.  9,  1835 
(P.  L.  22),  April  16,  1845  (P.  L.  502),  Feb.  2. 
1854  (P.  L.  21).  March  15,  1870  (P.  L.  437),  and 
June  1,  1885  (P.  L.  37),  the  board  of  public  edu- 
cation has  control  of  the  school  system  of  the 
city  of  Philadelphia,  except  in  the  matter  of 
raising  funds  for  school  purposes ;  and  the  pow- 
er of  the  board  of  education,  who  administer 
such  system,  or  its  right  to  purchase  supplies 
for  school  purposes.  Is  not  affected  by  Act  April 
4,  1903  (P.  L.  163),  providing  for  a  department 
of  supplies,  to  purchase  and  supply  all  articles 
of  personal  property  required  in  the  conduct  of 
the  business  of  the  city. 

Appeal  from  Court  of  Oommoa  Pleas,  Phil- 
adelphia County. 
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Bill  by  the  Board  of  Public  Education  of 
the  Fiist  Scbool  District  of  Pennsylvania 
against  Harry  O.  Ransley,  president  of  se- 
lect eoundl  of  the  city  of  Philedelpbla,  and 
Qtbers.  From  a  decree  for  complainant,  de- 
foidants  appeal.    Affirmed. 

Argued  before  MITOHELL,  0.  J.,  and 
VBULLi,  BROWN,  MS3STRBZAT.  and 
THOMPSON,  JJ. 

Ernest  Lowengrund  and  James  Alcorn; 
Asst  Cit7  Sols.,  John  L.  Klnsey,  City  Sol., 
and  D.  T.  Watson,  for  appellants.  John  O. 
Johnson,  for  appellee. 

BBOWN,  J.  By  the  Constitution  of  1790 
the  people  of  this  commonwealth  imposed 
iqion  the  Legislature  the  positire  duty  of 
establishing  schools  throughout  the  state  for 
the  free  education  of  the  poor.  The  consti- 
tutional provision  was:  "The  Legislature 
shall,  as  soon  as  conveniently  may  be,  pro- 
vide, by  law,  for  the  establishment  of  schools 
throngbont  the  state,  iu  such  manner  that 
the  poor  may  be  taught  gratis."  In  carrying 
out  tbis  mandatory  direction,  the  act  of 
March  3,  1818  (P.  L.  124),  was  passed,  en- 
titled "An  act  to  provide  for  the  education  of 
children  at  public  expense  within  the  city 
and  county  of  Pblladelpbia."  With  c<»i- 
stantly  increasing  interest  in  the  education 
of  the  young,  the  Legislature,  In  reflecting 
public  sentiment,  from  time  to  time  provid- 
ed for  public  schools,  created  school  districts, 
and  finally,  by  the  act  of  May  8,  1854  <P.  L. 
S17>,  established  a  system  of  common  school 
education  for  all  the  counties  of  the  com- 
monwealth. What  was  first  a  constitutional 
requirement,  that  the  Legislature  should  es- 
tablish schools  for  the  education  of  the  poor 
"gratlB,"  in  time  became  a  universal  demand 
for  free  education  for  all  classes,  and  for 
years,  to  thousands  of  the  children  of  the 
rich  as  well  as  the  poor,  common  schools 
have  been  the  only  colleges.  By  our  present 
Gonstitntion  the  Legislature  is  to  provide 
for  the  education  of  all  the  children  of  the 
commonwealth  through  "a  thorough  and  effi- 
cient system  of  public  schools."  A  review 
of  constitutional  provisions  and  legislative 
enactments  clearly  shows  that  the  state  has 
regarded  the  education  of  its  children  as  one 
of  its  duties  and  functions,  the  performance 
of  whicb  it  has  as  yet  delegated  to  no  mu- 
nidpaUty.  Though  by  the  act  of  1854  every 
townstilp,  borough,  and  city  of  the  common- 
wealth is  made  a  separate  school  district. 
Its  affairs  are  not  managed  by  the  township 
or  municipal  authorities,  but  by  boards  of 
school  directors  or  controllers  elected  for 
that  purpose.  "School  districts,  as  quasi  cor- 
porations belonging  to  the  public  school 
system,  have  no  necessary  connection  with 
municipal  government"  Ayars'  Appeal,  122 
Pa.  268,  16  Atl.  356,  2  L.  R.  A.  577.  "School 
directors  are  by  no  means  municipal  officers. 
Ttiej  are  not  invested  with  any  of  the  mu- 
nicipal powers,  nor  are  they  charged  with  the 


performance  of  municipal  functtons."  Chal- 
fant  V.  Edwards  et  al.,  173  Pa.  246,  33  Atl. 
1048.  Though  it  might  be  interesting  to 
dwell  upon  this,  we  need  not  now  do  more 
than  call  attention  to  it  in  passing  upon  the 
question  before  us  of  the  right  of  the  board 
of  education  of  the  First  School  District  of 
Pennsylvania  to  continue  to  purcbase  sup- 
plies for.  its  public  schools.  Whether  this 
right  has  been  taken  away  from  it  and 
transferred  to  the  department  of  supplies  of 
the  city  of  Philadelphia  depends  upon  the 
proper  construction  of  statutory  provisional. 

By  the  act  of  March  3,  1818,  the  First 
School  District  of  the  State  of  Pennsylvania 
was  established.  The  district  was  to  be  co- 
terminous with  the  county  of  Philadelphia. 
It  was  divided  Into  sections,  the  city  of 
Pblladelpbia  constituting  the  first  and  the  re- 
maining portion  of  the  county  the  other  three 
sections.  School  directors  were  to  be  ap- 
pointed for  the  different  sections,  and  they 
in  turn  were  to  select  representatives  to  be 
controllers  over  the  whole  district  These 
controllers,  by  the  sixth  section  of  the  act 
were  authorized  to  draw  orders  upon  the 
county  treasurer  for  any  sum  or  sums  of 
money  necessary  for  carrying  the  "act  into 
complete  execution."  To  do  so  schoolbouses 
were  to  be  erected  and  maintained  within 
the  district;  and  by  the  ninth  section  of  the 
act  the  directors  were  to  "provide  all  things 
necessary  for  maintaining  and  conducting  the 
schools  in  their  respective  sections."  By  the 
fifth  section  the  controllers  themselves  were 
authorized  "to  provide  such  suitable  books 
as  they  shall  deem  necessary  for  the  use 
of  the  pupils  belonging  to  the  different 
schools."  The  predecessors  of  the  appellee 
bad  full  authority,  by  the  act  ^  of  1818,  to 
make  requisitions  upon  the  treasury  of  the 
county  of  Philadelphia  for  whatever  moneys 
might  in  their  Judgment,  be  needed  by  them 
or  the  directors  for  the  maintenance  and 
support  of  the  public  schools  under  their  su- 
I>ervision  and  control. 

The  acts  of  January  23,  1821  (P.  L.  l3) 
and  February  9,  1835  (P.  L.  22),  are  the  next 
legislation  to  be  noticed.  By  them  the  school 
controllers  could  annually  require  the  levying 
of  taxes  sufficient  for  school  purposes,  which, 
when  collected,  were  to  be  placed  to  their 
credit  and  be  at  their  disposal. 

The  next  act  to  engage  attention  is  that 
of  April  16,  1845  (P.  U  502),  by  which  the 
controllers  of  the  public  schools  of  the  sev- 
eral sections  of  the  city  and  county  of 
Philadelphia  were  united  as  one  corporate 
body,  to  be  known  as  "The  Controllers  of 
the  Public  Schools  of  the  First  School  Dis- 
trict of  Pennsylvania."  This  title  was  chan- 
ged by  the  act  of  March  15,  1870  (P.  L.  437), 
to  "The  Board  of  PubUc  Education  of  the 
First  School  District  of  Pennsylvania,"  and 
It  succeeded  to  all  the  powers  and  privileges 
conferred  rion  and  exercised  by  the  board 
of  controllers.  The  act  of  1845  did  not  af- 
fect the  power  of  the  controllers  to  expend 
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aU  moneys  raised  by  their  authority  for 
school  purposes.  Up  to  the  passage  of  that 
act  the  question  now  raised  by  the  appellant 
could  not  liave  arisen,  for  the  controllers 
of  the  schools  were  supreme  in  the  expendi- 
ture of  the  moneys  of  the  district 

We  come  now  to  the  act  of  February  2, 
1864  (P.  h.  21),  which  is  entitled  "A  further 
supplement  to  an  act  entitled  'An  act  to  in- 
corporate  the  city  of  '  Philadelphia.'-"  Its 
twenty-third  section  is:  "Immediately  up- 
on the  organization  of  the  said  board  of  con- 
trollers, all  property  real  and  personal,  all 
trusts  and  trust  funds,  and  all  estate,  rights, 
privileges  and  immunities  whatsoever,  that 
are  or  shall  be  by  law  or  otherwise  r:.:;ted 
in,  owned,  possessed  or  enjoyed  by,  or  that 
in  any  wise  appertain  to  the  corporation 
created  by  the  act  of  assembly  passed  April 
sixteenth.  Anno  Domini,  one  thousand  eight 
hundred  and  forty-flve,  entitled  'An  act  re- 
lating to  the  controllers  of  the  public  schools 
of  the  dty  and  county  of  Philadelphia,'  shall 
be  vested  in  and  be  held,  possessed  and  en- 
Joyed  by  the  city  of  Philadelphia,  subject  to 
all  the  trusts,  conditions  and  liabilities  now 
legally  applicable  thereto,  and  all  sums  of 
money  due,  payable  to  or  received  by  the 
board  of  controllers,  shall  be  paid  into  the 
city  treasury,  and  all  sums  expended  by  or 
for  the  purposes  of  the  board  of  controllers, 
shall  be  paid  by  the  dty  treasurer,  upon  or^ 
ders  drawn  under  appropriations  regularly 
made  by  councils."  By  this  act  the  control- 
lers of  the  public  schools  were  no  longer  to 
raise  by  taxation  the  moneys  needed  for 
school  purposes.  The  municipal  authorities 
were  to  levy  and  collect  the  same,  but  the 
controllers  were,  on  or  before  March  1st  of 
each  year,  tp  furnish  to  councils  an  estimate 
of  the  amount  that,  in  their  Judgment,  would 
be  required  for  the  current  fiscal  year  for  the 
support  of  the  public  schools.  By  the  twenty- 
third  section  of  the  act  the  moneys  for  school 
purposes  were  to  be  "paid  by  the  city  treas- 
urer, upon  orders  drawn  under  appropria- 
tions regularly  made  by  councils."  By  whom 
were  these  orders  to  be  drawn?  Manifestly 
by  the  controllers  of  the  public  schools,  for 
no  one  else  was  authorized  by  the  act  to 
draw  them,  and  the  power  theretofore  given 
them  to  do  so  was  not  taken  from  them. 
Since  the  passage 'of  that  act,  all  orders  upon 
the  treasurer  of  the  city  of  Philadelphia  for 
moneys  needed  for  school  purposes  have  been 
drawn  by  the  opntroUers,  and  the  appellee, 
their  successor,  and  honored  without  ques- 
tion. If  the  authority  of  the  controllers  to 
continue  to  make  their  requisitions  upon  the 
dty  treasurer  was  not  given  In  express  words 
by  the  act  of  1854,  it  was  continued  by  clear- 
est implication. 

The  act  of  1854  did  not,  as  is  contended  by 
one  of  the  learned  counsel  for  appellant,  vest 
"all  the  power  in  reference  to  education  in 
the  city  of  Philadelphia."  The  title  to  all 
the  property,  real  and  personal,  that  belonged 
to  the  controllers  of  the  public  schools,  all 


trusts  and  trust  funds,  and  all  estate^  rights, 
privileges,  and  immunities  owned  or  en- 
Joyed  by  them,  became  vested  in  the  d^  of 
Philadelphia;  but  the  board  of  oontrollers 
was  continued  and  recognized  as'snch  by  the 
very  words  of  the  act  Not  a  tine  can  be 
found  in  it  indicating  any  intention  of  the 
Legislature  to  interfere  with  its  control  and 
management  of  the  schools,  which  neces- 
sarily Involve  the  power  to  furnish  them 
with  proper  supplies.  It  Is  to  be  noted  that 
no  powers  of  the  board  In  the  administra- 
tion of  the  affairs  of  the  schools  are  taken 
from  it  by  the  act,  and  the  power  of  fur- 
nishing supplies,  so  wisely  lodged  in  it  by 
the  act  of  1818,  is  not  to  be  taken  from  it  by 
anytliing  short  of  clear  and  unequivocal 
words  of  the  Legislature.  These  are  not 
found  in  the  act  of  1854.  By  its  fiftieth  sec- 
tion provision  is  made  for  the  establishment 
and  regulation  of  different  departments  of  the 
city,  to  wit,  "for  law,  police,  finance,  sur- 
veys, highways,  health,  water,  gas,  fire,  the 
poor,  the  city  proper,  and  the  public  grounds," 
and  over  these  departments,  through  the 
mayor  and  proper  committees,  the  councils 
were  to  maintain  a  supervision;  but  tlie 
controllers  of  the  public  schools  are  not  nam- 
ed in  the  classification  of  departments,  and 
are  therefore  not  included  in  it.  "Expressio 
unlus  est  excluslo  alterius."  Over  the  board 
of  controllers,  and  the  exercise  of  their  pow- 
ers necessary  to  the  proper  control,  manage- 
ment, and  administration  of  the  affairs  of 
the  schools,  tha  Legislature  gave  no  coundl- 
manic  supervision.  We  are  all  of  one  mind 
with  the  learned  Judge  below  that  "the  whole 
legislation  of  1864  therefore  left  the  control- 
lers of  the  public  schools  in  undivided  control 
of  the  administration  and  management  as 
well  of  the  school  funds  as  of  the  realty, 
and  we  fail  to  find  in  it  any  authority  to  su- 
persede the  board  of  controllers  in  the  exer- 
cise of  any  essential  function  of  adminis- 
tration." In  City  of  Philadelphia  v.  John- 
son, 47  Pa.  382,  with  the  act  of  18!54  before 
him.  Woodward,  J.,  in  speaking  for  the  court, 
said:  "From  au  examination  of  the  acts  of 
assembly,  to  which  pur  attention  has  been  di- 
rected in  this  case,  It  is  apparent  that  every- 
thing pertaining  to  the  public  schools  within 
the  City  and  county  of  Philadelphia  has  been 
committed  to  the  board  of  controllers,  ex- 
cepting only  the  public  purse,  which  has  been 
kept  carefully  In  the  hands  of  the  dty  coun- 
dls.  The  controllers  have  power  to  establish 
schools,  to  provide  school  books,  to  make  rules 
and  regulations  for  the  conduct  of  the 
schools,  to  appoint  teachers,  and  to  fix  their 
salaries,  but  they  have  no  power  to  raise  or 
appropriate  revenues."  In  CJommonwealth  v. 
Davis,  199  Pa.  278,  49  Atl.  76,  our  Brother 
Mestrezat  said.  In  referring  to  the  act  of 
1854:  "The  legislation  since  that  date  has 
more  surely  and  firmly  placed  with  the  board 
of  public  education  everything  pertaining  to 
the  public  schools  of  the  city.  The  financial 
affairs  of  the  dty  are  controlled  by  the  couu- 
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cllB,  and  wltboat  the  anthorliy  of  that  body, 
preTiously  obtained,  no  fnnds  of  the  city  can 
be  used  fbr  any  poipoae.  That  must  be  con- 
ceded. But,  having  appropriated  the  funds 
for  school  purposes,  the  duty  of  the  councils 
has  been  performed,  imi  that  of  the  board  of 
public  education  commences."  If  the  appel- 
lee la  tP  be  Interfered  with  by  the  city  of  Phil- 
adelphia in  properly  administering  the  af- 
fairs of  the  public  schools  by  taking  from  It 
the  power  of  determining  what  supplies  are 
needed,  and  then  purchasing  them,  the  right 
of  the  dty,  if  it  exists,  to  so  Interfere,  must 
be  found  In  the  acts  of  June  1,  1885  (P.  L. 
87).  and  of  April  4, 1903  (P.  L.  1S3).  The  first, 
known  as  the  "Bullitt  BUI,"  Is  entlUed  "An 
act  to  provide  for  the  better  government  of 
the  cities  of  the  first  class  in  this  common- 
wealth." Nothing  to  the  title  indicates  any 
lntentl<m  of  the  Legislature  that  the  sdM>oI 
system  of  the  First  School  District  of  Penn- 
sylvania Is  to  be  In  any  manner  affected  by 
the  act ;  and,  reading  it  through,  no  such  in- 
tention, undisclosed  in  the  title,  can  be  found. 
There  Is  not  a  single  direct  reference  in  It  to 
the  board  of  education  of  the  city  of  Phila- 
delphia. By  article  2  there  are  to  be  nine 
executive  departments,  the  seventh  being  the 
department  of  education.  A  separate  article 
Is  subsequently  devoted  to  eadi  of  the  execu- 
tive departments  except  that  of  education 
and  the  sinking  fund  commission,  and  provi- 
sion is  made  in  detail  for  the  organization 
and  management  of  ea(^  The  department  of 
edacation  is  not  mentioned  again,  except  In 
article  9,  which.  In  a  line,  provides  that  It 
"shall  continue  as  now  established  by  law." 
As  established  by  law  up  to  that  time,  it  was 
the  First  School  District  of  Pennsylvania, 
clothed  with  the  power  of  administering  the 
affairs  of  the  public  schools  tn  that  district 
expressly  conferred  upon  it  by  the  LegUla- 
tore;  and  that  authority  had  not  transferred 
to  the  dty  the  control  of  the  schools  as  one 
of  its  affaira.  Public  education  had  not  be- 
come one  of  its  manldpal  functions,  or  part 
of  its  business  as  a  dty.  When  the  act  of 
1903  was  passed,  the  situation  was  un- 
changed, and,  as  its  provisions  are  that  the 
d^iartment  of  supplies  shall  purchase  and 
supply  "all  articles  of  personal  property  re- 
quired in  the  conduct  of  the  business  of  the 
dty,"  no  time  n4ed  be  consumed  in  showing 
that  they  do  not  apply  to  a  business  which 
the  dty  is  not  conducting. 

Decree  affirmed,  and  appeal  dismissed,  at 
appellants'  costs. 

(209  Pa.  MS) 

MICHAEL  V.  HENBT  et  aL 

(Supreme    Court    of    Pennsylvania.     May    16, 

1904.) 

IHJTTSIXS   TO   SKSVAnT—OONISIBUTOBT   HXOU- 

6ENCX. 

1.  Plaintiff,  a  boy  14  years  old,  was  employed 
as  a  bobbin  bo;  at  a  spinning  machine ;  his 
dnty  being  to  take  off  the  bobbins.  He  had 
been  folly  instructed  as  to  the  work,  and,  while 


the  madilne  was  In  motion,  put  on  some  wel|Ats 
which  had  fallen  off,  and  was  Injured.  The 
duty  to  put  on  the  weights  belonged  to  men  em- 
ployed for  that  purpose.  Held,  that  the  master 
was  not  liable  for  the  injuries  received. 

Appeal  from  Court  of  Common  Pleas,  Pbll- 
addphia  County. 

Action  by  Francis  Bt  Michael  against 
James  Henry  and  William  G.  Henry.  From 
an  order  refusing  to  take  off  a  nonsuit  plain- 
tiff appeals.    Affirmed. 

At  the  trial  it  appeared  that  on  October  10, 
1902,  plaintiff  was  employed  as  a  bobbin  boy 
on  a  spinning  machine  In  defendant's  fac- 
tory. While  replacing  certain  wdghts  that 
had  fallen  off  back  of  the  machine,  his  bead 
was  caught  between  a  traveling  mule  and  a 
post,  and  he  was  severdy  Injured.  The  court 
entered  a  compulsory  nonsuit,  saying:  "This 
boy  was  employed  as  a  creeler,  and  be  was 
fully  instructed  how  to  perform  the.  work 
for  which  be  was  employed  and  paid.  He 
had  nothing  at  all  to  do  with  the  machine, 
further  than  to  put  on  and  take  off  the  bob- 
bins. Twice  while  the  machine  was  station- 
ary he  put  on  a  weight  that  had  fallen  off. 
How  frequently  weights  were  in  the  habit 
of  falling  off,  there  is  no  evidence.  He  never 
had  been  given  that  to  do  as  a  part  of  his 
work.  In  fact,  the  plaintiff's  case  shows  that 
that  was  part  of  the  duty  of  one  of  two  other 
men  working  upon  the  machine.  It  seems  to 
me,  therefore,  that  be  was  not  engaged  In 
anything  that  was  in  any  sense  his  work 
when  he  was  hurt.  In  the  second  place,  the 
danger  was  as  apparent  to  him  as  to  any- 
body; that  to  do  that  which  he  did  do,  with 
the  machine  in  motion,  was  likdy  to  result 
in  personal  injury." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  and 
THOMPSON,  JJ. 

Howard  A.  Davis  and  John  T.  Murphy,  for 
appellant    Oeorge  L.  Crawford,  for  appellees. 

PBK  CURIAM.  This  judgment  Is  affirmed 
on  the  opinion  of  the  court  In  entering  the 
nonsuit 

(2M  Pa.  104) 

HAINES  V.  HALL  et  al. 

(Supreme    Court    of    Pennsylvania.     May    2, 
1904.) 

DKCBEB— OOIiATKBAL  ATTACK — DEATH  OIT  TBUS- 
TEB— APPOIWntENT  01'  SUBSTITUTE. 

1.  A  decree  of  a  court  having  jurisdiction  can- 
not be  attacked  in  collateral  proceedings. 

2.  A  deed  conveyed  certain  property  in  trust, 
the  income  thereof  to  be  paid  to  certain  bene- 
ficiaries for  life,  with  power  in  the  beneficiaries 
and  the  trustee  to  unite  In  the  conveyance  to 
determine  the  trust.  After  the  death  of  the 
trustee  the  beneficiaries  petitioned  under  Act 
April  14,  1828  (P.  L.  453),  being  an  act  to  pre- 
vent the  failure  of  trusts  and  for  other  similar 
pnrposes,  for  the  appointment  of  a  new  trustee, 
who  thereafter  united  with  the  beneficiaries  in 
a  deed  to  end  the  trust.  Held,  that  children  of 
the  beneficiaries  entitled  to  remainders  on  the 
death  of  such  beneficiaries  could  not  in  eject- 
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.ment  for  land  covered  by  the  trust  deed,  attack 
the  appointment  of  the  substituted  trustee  be- 
cause they  had  no  notice  of  the  proceedings. 

Appeal  from  Court  of  Common  Pleas,  Dela- 
ware County. 

Action  by  Francis  C.  Haines  against  Char- 
lotte Hall  and  William  James  Hall.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

It  appeared  that  the  deed  from  Samuel  B. 
Bartram  to  William  Hall,  trustee,  dated  De- 
cember 9,  1884,  contained  the  following 
clause:  "In  trust  nevertheless  to  permit  the 
said  John  Henry  Hall,  son  of  the  said  Wil- 
liam Hall,  and  Sarah,  bis  wife,  and  the  sur- 
vivor of  them  to  occupy,  use  and  enjoy  the 
said  premises  and  to  collect  and  receive  the 
rents  and  profits  thereof  during  their  joint 
lives  and  the  life  of  the  survivor  of  them,  so 
however  that  the  same  shall  be  free,  clear 
and  discharged  from  and  without  liability  for 
the  present  or  future  debts,  contracts  and  en- 
gagements of  them  the  said  John  Henry  Hall 
and  Sarali,  Iiis  wife,  or  of  either  of  them 
and  upon  the  decease  of  the  survivor  of  them 
the  said  John  Henry  Hall  and  Sarah,  iM 
wife,  then  In  trust  for  all  and  evety  their 
children  then  living,  and  the  issue  of  any 
child  or  children  who  may  then  be  deceased, 
their  heirs  and  assigns  in  equal  shares,  the 
issue  of  any  deceased  child  taking  however 
only  such  part'  or  share  thereof  as  his  or  her 
deceased  parent  would  have  taken  if  then  liv- 
ing. Provided,  however,  that  it  shall  and 
may  be  lawful  for  the  said  trustee  and  bis 
successor  in  the  trust  at  any  time  during  the 
continuance  of  the  trust  by  and  with  the  con- 
sent of  the  said  John  Henry  Hall  and  Sarah, 
bis  wife,  and  of  the  survivor  of  them  testified 
by  their  Joining  in  the  deed,  therefor,  to  sell 
and  convey  the  said  premises  free  and  clear 
of  all  trusts  the  proceeds  thereof  to  be  invest- 
ed in  other  real  or  personal  estate  to  be  held 
upon  the  same  trusts  and  subject  to  the  same 
powers,  provisions  and  limitations  and  in  like 
nuinner  to  revoke,  annul,  change  or  alter  the 
tmsts  herein  declared  concerning  the  prem- 
ises, or  to  declare  new  and  other  trusts  re- 
specting the  same." 

Argued  l>efore  MITCHELL,  0.  J.,  and 
DEAN,  FELL,  MESTREZAT,  and  THOMP- 
SON, JJ. 

Albert  J.  Williams  and  O.  B.  Dickinson,  for 
appellants.    E.  H.  Hall,  for  appellee. 

THOMPSON,  J.  WilUam  Hall  in  1884  be- 
came a  trustee  under  a  deed.  In  which  his  son 
John  and  his  wife  were  the  cestuis  que  trus- 
tent  In  consequence  of  his  death  the  court 
of  common  pleas  of  Delaware  county,  upon 
petition  of  the  son  and  wife,  appointed  A. 
Lewis  Smith,  Esq.,  as  substituted  trustee. 
After  his  appointment  Mr.  Smith,  as  trustee, 
conveyed  the  property  in  litigation  to  the  son, 
John  Hall,  and  Sarah,  his  wife,  clear  of  the 
trust,  and  subsequently  they  conveyed  to  MV. 
Smith  this  property,  subject  to  the  trust, 
with  a  power  of  revocation,  and  afterwards 


they,  with  the  trustee,  conveyed  It  to  John 
and  his  wife,  revoking  the  trust,  to  enable 
them  to  borrow  the  sum  of  $5,000  secured  by 
a  mortgage  upon  the  property.  The  mortgage 
was  foreclosed,  and  the  appellee  became  the 
purchaser  of  the  property  at  a  sheriff's  sale, 
and  brought  this  action  of  ejectment  for  it 
against  the  appellants,  the  children  of  John 
and  his  wife,  who  were  in  possession  and 
claimed  title  under  the  deed  to  their  grand- 
father, William  Hall.  Upon  the  trial  the  ap- 
pellee, the  plaintiff  below,  after  offering  the 
deed,  offered  in  evidence  the  petition  and  de- 
cree of  the  court  of  common  pleas  appointing 
Mr.  Smith  as  trustee.  As  the  petition  con- 
tained all  the  necessary  requirements  to  give 
Jurisdiction,  the  assignment  of  error  that  it 
was  not  competent  cannot  be  sustained.  The 
record  thus  admitted  established  the  appoint- 
ment of  the  trustee  to  fill  the  vacancy  occa- 
sioned by  the  death  of  Mr.  Hall. 

This  appointment  was  made  under  the  act 
of  April  14,  1828  (P.  L.  453).  That  act  is  en- 
titled "An  act,  to  prevent  the  fallnre  of 
trusts,  to  provide  for  the  settlement  of  ac- 
counts of  trustees  and  for  other  purposes." 
After  providing  for  the  appointment  in  case 
of  death,  it  provides  as  follows:  It  sball 
and  may  be  lawful  for  the  cestui  que  trust 
or  other  person  or  persons  interested  in  the 
execution  thereof  to  apply  by  petition,  setting 
forth  the  facta  of  the  case  under  oath  or  af- 
firmation to  either  of  the  said  courts  within 
the  proper  district,  which  courts  are  hereby 
authorized  to  hear  and  determine  the  matters 
therein  contained."  Thus,  when  a  vacancy 
in  a  trust  by  reason  of  death  occurs^  the  ces- 
tui que  trust  is  authorized  to  file  his  petition 
for  an  appointment  to  fill  such  vacancy,  and 
the  court  of  common  pleas  of  the  proper 
county  is  empowered,  after  hearing,  to  make 
the  appointment.  The  Jurisdiction  springs 
from  the  statute,  and  Is  expressly  given,  in 
plain  terms,  upon  petition  by  the  cestui  qne 
trust  or  other  persons  in  interest.  The  Juris- 
dictional party  in  the  first  instance  is  the 
cestui  que  trust,  and  with  such  party  In 
court,  and  with  the  subject-matter  within  its 
power  of  determination,  the  Jurisdiction  nec- 
essarily attaches.  It  is  well  settled  that, 
generally,  where  a  court  has  Jurisdiction,  its 
decree  is  conclusive,  and  cannot  be  success- 
fully attacked  in  any  collateral  proceeding. 
In  the  case  of  Sweeney  v.  GiroUo,  164  Pa. 
009,  26  Atl.  600,  It  was  said:  "The  Judgment 
of  evwy  court,  pronounced  on  a  subject  with- 
in Its  Jurisdiction,  is  conclusive  and  binding 
on  all  other  courts,  except  those  only  before 
which  it  comes  by  appeal,  certiorari,  or  writ 
of  error."  Again  It  \b  said:  "In  Billings  v. 
Russell,  23  Pa.  180  [62  Am.  Dec.  330],  it  was 
held  that,  where  a  Judgment  la  given  by  a 
court  having  Jurisdiction  of  the  subject-mat- 
ter, its  regularity  cannot  be  questioned  in  a 
collateral  proceeding."  In  Dresher  v.  Allen- 
town  Water  Company,  62  Pa.  225,  91  Am. 
Dec.  150,  it  is  said:  "It  Is  the  right  of  the 
parties  to  the  partition  that  Is  the  subject  of 
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adjudication.  Orphans'  court  decrees  ar« 
doubtless  conclusive.  They  cannot  be  Im- 
peached collaterally.  But,  Uke  all  other  judg- 
ments, they  are  conclusive  only  of  the  thing 
adjudicated."  In  Sheets  v.  Hawk,  14  Serg. 
&  R.  173.  16  Am.  Dec.  486,  it  is  said:  "Now, 
as  It  appears  on  the  record  that  the  court  had 
jurisdiction  to  discharge,  and  as  they  have 
exercised  that  legitimate  power,  It  cannot 
consist  with  the  general  analogy  of  the  law 
that  In  a  collateral  action  there  can  be  any 
Inquiry  on  the  facts  which  they  have  decid- 
ed." In  the  present  case  the  petition  was 
filed  by  tbe  son  John  and  his  wife,  the  cestuis 
que  trustent  named.  The  deed  gave  them 
the  rents  and  Income  of  the  property  during 
their  lives,  and  also  the  power,  in  conjunc- 
tion with  the  trustee,  to  unite  in  a  convey- 
ance to  end  and  determine  the  trust  Thus. 
tbey  were  entitled  to  receive  the  Income, 
with  the  express  authority  to  end  the  trust 
If  th^  so  desired  to  do,  and  this  they  have 
done.  The  deed  vested  In  them  a  complete 
control  over  the  Income  and  the  entire  estate, 
and  by  Its  terms  passed  only  a  contingent  in- 
terest to  appellants.  The  petition  thus  filed 
by  tbe  petitioners,  who  were  the  only  par- 
ties then  concerned,  gpve  the  court  of  com- 
mon pleas  jurisdiction  to  hear  and  determine 
the  matter  of  npiwintment,  and  the  power, 
ufter  hearing,  to  make  the  same.  It  has  ac- 
cordingly done  so,  and  by  virtue  of  his  ap- 
pointment the  trustee  entered  upon  the  per- 
formance of  his  duties,  and,  in  pursuance  of 
the  power  conferred  by  tbe  deed,  the  trust 
has  been  ended.  A  mortgage  was  made  to 
secure  the  sum 'of  ¥5,000,  that  sum  being 
borrowed  by  John  and  his  wife,  and  the  prop- 
erty, having  been  sold  In  foreclosure  proceed- 
ings, has  been  purchased  by  the  appellee. 
The  original  trustee  having  died,  the  appoint- 
ment of  the  successor  became  a  necessity  for 
the  purpose  of  the  trust  The  decree  making 
sucli  appointment,  coupled  with  security  on 
the  part  of  the  trustee  for  the  faithful  per- 
formance of  the  duties  of  the  trust,  did  not 
operate  to  Impair  rights  or  divest  Interests. 
The  conrt  had  then  the  proper  parties  bef(n« 
it  on  tbe  application  for  such  appointment, 
and,  after  hearing,  appointed  Mr.  Smith  as 
such  successor.  It  cannot  be  successfully 
said,  after  such  appointment  thus  duly  made, 
and  after  the  trustee  under  it  has  performed 
tbe  duties  of  the  trust  and  the  property  has 
been  sold  and  conveyed  in  the  execution  of 
the  power  contained  In  the  deed,  that  the  ap- 
pellants, who  had  no  Interest  then,  and,  the 
trust  being  ended,  have  none  now,  can  In  a 
collateral  proceeding  successfully  assert  that 
Huch  appointment  was  void.  The  father  Is 
still  living,  and  having,  with  bis  wife,  under 
the  power  conferred  In  the  deed,  ended  the 
trust  created  by  It,  and  thus  substantially  ex- 
ecuted tbe  power,  the  appellants,  one  being 
24  years  of  age  and  the  other  21  years,  can- 
not now,  by  collaterally  attacking  the  ap- 
pointment of  the  trustee,  be  permitted  to  de- 
feat the  conveyance  made  by  them. 


In  view  of  this  conclusion,  the  assignmedtB 
of  error  are  not  sustained,  and  tbe  Judgment 
is  affirmed.  > 

tm  Pa.  106)  '■ 
VITO  V.  BIRKBL. 
(Supreme    Conrt    of    Pennsylvania.     Hay    16,. 

1904.) 
vxudob  and  pubohaseb— DETAnLT— bioht  to 

FOSSESSIOR— FABOL   EVIDENCE. 

1.  Certain  articles  of  agreement  for  purchase ' 
of  land  provided  for  payment  of  installments 
on  certain  dates,  and  that  On  default  ihe  ven- 
dee should  forfeit  the  money  already  paid,  and. 
the  vendor  should  become  entitled  to  possession. 
Eeld  that,  if  any  one  of  the  installments  was 
not  paid  as  required,  the  contract  became  re- 
scinded, and  the  vendor  was  entitled  to  posses- 
sion without  any  a£Srmative  act  on  his  part 

2.  In  an  action  to  recover  on  a  written  con- '. 
tract  to  buy  land,  evidence  of  matters  that  took 
place  before  the  signing  of  the  contract  was  in- ' 
admissible. 

Appeal  fropi  Court  of  Common  Pleas, 
Northampton  County.  > 

Action  by  Charles  Vlto  against  Benedict 
H.  Blrkel.  Verdict  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

At  the  trial  the  court  charged  as  follows: 
"On  May  22,  1900,  the  plaintiff  and  the  de- 
fendant entered  Into  a  written  contract  for 
tbe  purchase  of  an  undivided  half  Interest  In 
a  tract  of  land  In  South  Bethlehem,  contain- 
ing seven  acres.  By  the  terms  of  the  agree- 
ment, the  plaintiff  was  to  pay  the  sum  of  $1,- 
793.24  In  tbe  following  manner,  viz.:  $89.74 
upon  the  execution  of  this  agreement  $200 
on  December  3,  1900,  $253.50  on  May  3,  1901, 
and  the  balance,  $1,250,  upon  the  execution 
and  delivery  of  a  deed  of  conveyance  afore- 
said. The  agreement  contains  the  following 
clause:  'All  amounts  of  money  unpaid  shall 
draw  Interest  at  the  rate  of  six  per  cent  from 
May  S,  1900.  And  it  Is  further  agreed  by  tbe 
parties  hereto  that  if  the  said  Charles  Vito 
falls  to  make  the  payments  or  any  one  of 
them  herein  as  above  agreed  upon,  he  shall 
forfeit  as  liquidated  damages  the  amount  of 
money  already  paid  on  account  of  this  agree- 
ment and  the  contract  shall  be  rescinded  and 
in  such  case  the  said  Benedict  H.  Blrkel  shall 
be  immediately  entitled  to  possession  of  the 
said  premises  and  the  said  Charles  Vito  here- 
by agrees  to  remove  from  tbe  said  premises 
at  once.' 

"It  may  strike  you  that  this  Is  a  very  hard 
agreement  so  far  as  the  plaintiff  is  concern- 
ed. But  this  is  a  free  country,  and  i)eopIe  are 
at  liberty  to  make  their  ovirn  agreements; 
and,  If  they  see  fit  to  make  a  hard  agree- 
ment. It  Is  presumed  they  are  to  get  corre- 
sponding advantages  from  it,  and  there  Is  no 
relief.  There  is  no  way  by  which  a  party 
who  enters  Into  an  agreement,  whether  It  Is 
favorable  to  himself,  or  whether  It  is  unfavor- 
able, can  escai)e  from  the  consequences  of  tbe 
agreement,  unless  there  are  some  equitable 
circumstances  entering  Into  the  making  of 

f  2.  Sm  Brldenca,  yoL  20,  Cent  Dig.  |  1031. 
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the  agreement  that  Is  STOided,  In  equit;.  | 
There  are  no  such  drcumatances  here.  •  •  • 

'"i'hen  comes  In  this  stipulation  in  the 
agreement:  That,  if  there  Is  a  failure  to  pay 
any  one  of  the  installments,  the  agreement 
shall  become  null  and  void.  I  say  to  you,  as 
the  law  in  this  case,  that  the  mere  fact  of 
the  nonpayment  of  either  one  of  these  in- 
stallments at  the  time  they  became  due  work- 
ed a  forfeiture  of  the  agreement,  so  far  as 
the  plaintiff  Is  concerned,  without  any  notice 
whatever,  and  that  by  such  forfeiture  he  lost 
all  Interest  in  the  premises  for  which  be  now 
seeks  to  recover  a  verdict  at  your  hands. 

"The  plaintiff  alleges  that  whilst  there  may 
have  been  a  forfeiture  of  all  his  rights  under 
this  agreement,  that  the  defendant  by  his 
subsequent  conduct  waived  that  forfeiture. 
That  is  the  theory  of  the  plaintiff.  Now,  the 
law  upon  that  subject  is  this,  as  I  understand 
It  to  be:  Before  the  plaintiff  can  set  up  a 
waiver  of  the  forfeituie,  he  mpst  offer  evi- 
dence tending  to  show  that  there  was  a  new 
contract  between  the  parties  that  the  for- 
feiture should  be  waived,  or  that  the  defend- 
ant was  guilty  of  such  conduct  upon  his  part 
as  would  amount  to  an  estoppel;  that  is,  as 
would  prevent  his  setting  up  the  forfeiture 
as  a  part  of  this  agreement.  There  is  no  evi- 
dence in  this  case  of  a  new  contract  waiving 
the  forfeiture,  nor  is  there  any  evidence  In 
the  case  from  which  the  Jury  would  be  Justi- 
fied in  finding  that  he  was  estopped  from  set- 
ting up  the  forfeiture. 

"Further,  I  say  to  yon,  under  the  law  and 
the  evidence  in  the  case,  it  is  my  duty  to  say 
to  you  that  yonr  verdict  shall  be  a  verdict  in 
favor  of  the  defendant  for  the  premises  in- 
volved In  this  controversy,  as  set  forth  In  the 
fifth  issue  submitted." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  and  POT- 
TER, JJ. 

W.  S.  Kirkpatrick  and  Harry  C.  Cope,  for 
appellant  Russell  G.  Stewart  and  Harry  A. 
Cyphers,  for  appellee; 

PER  CURIAM.  The  offers  of  evidence,  the 
rejection  of  which  is  the  subject  of  the  first 
three  assignments  of  error,  were  offers  to 
prove  matters  that  took  place  before  the  sign- 
ing of  the  writing  on  which  the  plaintiff  sues. 
Nothing  was  shown  to  take  them  out  of  the 
general  rule  that  all  preliminary  negotiations 
are  merged  and  terminated  by  the  execution 
of  the  written  contract  The  burden  of  show- 
ing ground  for  allowing  exceptions  to  this 
rule  was  npon  plaintiff,  and,  failing  to  do  bo, 
his  offers  were  properly  excluded. 

In  regard  to  the  payments  to  be  made  by 
plaintiff  there  is  no  room  for  dispute  as  to 
the  law.  The  dates  and  amounts  were  fixed, 
and  the  provision  of  the  contract  was  ex- 
press "that  if  the  said  Charles  Vito  falls  to 
make  payments  or  any  one  of  them  herein  as 
above  agreed  upon,  he  shall  forfeit  as  liqui- 
dated damages  the  amount  of  money  already 


paid  on  account  of  this  agreement  and  the 
contract  shall  be  rescinded."  Time  was  thns 
made  of  the  essence  of  the  contract  and,  be- 
ing so,  a  failure  to  perform  on  the  day  agreed, 
ipso  facto,  involved  the  stipulated  forfeiture, 
without  tlie  necessity  of  any  affirmative  act 
of  the  vendor.  The  cases  in  regard  to  leases 
<dted  by  appelant  do  not  sustain  any  repug- 
nant doctrine.  In  Wills  v.  Manufacturers' 
Nat  Gas  Oo.,  130  Fa.  222,  18  AtL  721,  5  L.  R. 
A.  608,  Westmoreland,  etc.,  Nat  Gas  Go.  v. 
De  Witt  130  Pa.  285,  18  Aa  724,  6  L,  R.  A. 
781,  and  others,  down  to  English  v.  Tates, 
206  Pa.  106,  54  Atl.  503,  the  leases  contained 
a  clause  that  they  should  become  void  on 
failure  of  the  lessee  to  pay  the  agreed  rent; 
and  the  gist  of  the  dedaions  is  that  as  this 
clause  was  for  benefit  of  the  lessor.  It  was 
not  self-operating  against  his  will,  but  only 
at  his  option.  That  Is  the  full  extent  of  the 
principle  declared  in  those  cases.  As  was 
said  by  onr  late  Brother  Clark  In  Wills  v. 
Gas  Co.,  130  Fa.  233,  18  Atl.  723,  5  L.  R.  A. 
603:  "The  Pennsylvania  cases  are  all  cases 
in  which  the  forfeiture  was  set  up  by  the  les- 
sor upon  the  default  of  the  lessee.  In  none 
of  them  did  the  lessee  set  up  his  own  default 
as  a  cause  of  forfeltuse.  No  case  has  been 
called  to  our  attention,  in  this  or  any  other 
state,  in  England  or  elsewhere,  which  recog- 
nizes the  doctrine  that  a  party  may  take  ad- 
vantage of  his  own  wrong,  or  set  up  bis  own 
default  to  work  a  forfeiture  of  his  own  con- 
tract" And  it  was  said  in  English  r.  Xates, 
supra:  "Parties  may  contract  that  on  a  de- 
fault the  lease  may  become  void  at  the  option 
of  either  party,  yet  snch  intent  in  the  agree- 
ment must  be  so  plain  as  to  be  unavoidable 
1b  order  to  sustain  such  a  construction."  In 
the  present  case  the  plaintiff,  admitting  his 
own  default  claimed  to  recover  on  the  ground 
that  the  defendant  had  not  by  some  aflSrma* 
tlve  act  asserted  and  enforced  the  forfeiture. 
The  learned  Judge  rightly  held  that  it  was  not 
necessary  for  him  to  do  so. 

No  doubt  the  grantor  or  lessor  may  waive 
the  forfeiture,  either  expressly,  or  by  estoppel 
arising  from  acts  tending  to  mislead  the  gran- 
tee, or  lull  him  into  the  belief  that  strict 
performance  will  not  be  exacted.  The  learn- 
ed Judge  below  so  held,  but  directed  the  ver- 
dict because  there  was  no  suflBcient  evidence 
to  Justify  the  submission  of  the  question  of 
waiver  to  the  Jury.    In  this  view  we  concur. 

Judgment  affirmed. 

(lot  Pa.  US) 
SICKELS  v.  CITY  OF  PHILADELPHIA. 
(Supreme    Court    of    Pennsylvania.     May    2, 
1901.) 

irUNICIFAI.  OOBPORATIOKS— IltJTTBT  TO   PEDXS- 
TBIAN — CONTBIBUTOBY     NKQLIQENCE. 

1.  Where  a  woman  in  broad  daylight  steps  on 
a  slippery  ridee  eielit  inches  high  across  a  side- 
walk, and  falls,  siM  is  guilty  of  contributory 
negligence. 

Appeal  from  Court  of  Common  Pleaa,  Phil- 
adelphia County. 
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KAUFMANN  v.  LIQCfETT. 


Action  by  Anna  Sickels  against  the  dty  of 
Philadelphia.  Judgment  of  nonsuit,  and 
plaintiff  appeals.    Affirmed. 

ArgXKd  before  MITCHBLU  a  J.,  and 
FSLL,  BROWN,  MESTBEZAT,  and  THOMP- 
SON, JJ. 

Henry  W.  Scarborough,  for  appellant 
Harry  T.  Kingston,  Asat  City  Sol.,  John  L. 
Klnsey,  City  Sol.,  and  Jos.  S.  MacLaughlln, 
for  appellee. 

BROWN.  J.  In  ercavating  a  cellar  at  905 
Arch  street.  Philadelphia,  the  dirt  was  cart* 
ed  over  the  pavemoit  on  a  plankway  laid 
from  the  house  line  to  the  street.  Some  of 
it  bad  fallen  from  the  cart,  forming  a  ridge 
seven  or  eight  inches  high  across  the  pave- 
ment. It  was  yellow  clay,  and  had  become 
Tory  slippery  from  the  rains  of  several  days. 
Charles  C.  Hlndemeyer  and  his  brother,  en- 
gaged in  bnsineas  on  the  adjoining  property, 
were  called  by  the  plaintiff  to  describe  the 
condition  of  the  pavement.  Both  testifled 
that  tbe  ridge  across  It  was  six  or  eight 
tncbes  high  and  had  become  very  slippery. 
The  plaintiff  herself  corroborates  them  as  to 
the  condition  of  the  pavement  In  walking 
eastward  she  stepped  on  this  slippery  ridge, 
fell,  and  was  injured.  On  the  ground  of  her 
contributory  negbgence,  the  trial  Judge  di- 
rected tbe  entry  of  a  nonsuit  saying:  "This 
accident  happened  in  broad  daylight;  there 
was  nothing  at  all  to  interfere  with  the  plain- 
tiff's seeing  precisely  where  she  was  going. 
Every  pedestrian  using  the  streets  of  Phila- 
delphia is  obliged  to  use  bis  eyes  for  his  own 
protection.  The  platntin  did  not  do  that. 
and  te  therefore  nonsuited." 

With  the  slippery  rldgei  before  her  on  the 
pavement  it  was  the  duty  of  the  plaintiff  to 
avoid  it^  instead  of  stepping  upon  It  and  tak- 
ing the  chance  of  passing  safely  over  its  dan- 
gerous surface.  From  her  own  testimony 
nothing  can  be  found  to  relieve  her  from 
what  must  be  regarded  as  her  own  negli- 
gence. Though  it  was  a  -  cloudy  day  and 
raining,  it  was  broad  daylight  when  she  fell. 
If  she  had  been  exercising  ordinary  care  by 
using  ber  eyes  and  looking  where  she  was 
going,  the  ridge  could  not  have  escaped  ber 
notice,  and  she  would  have  been  bound  to 
avoid  ft  instead  of  experimenting  with  it 
Scanning  her  testimony  closely,  the  only  con- 
clusion to  be  drawn  from  it  is  that  she  was 
careless,  under  the  circumstances,  to  a  de- 
gree that  amounted  to  negligence.  She  was 
not  bound  to  exercise  extraordinary  care  in 
walking  on  tbe  Street.  What  the  law  requir- 
ed of  her  was  to  avoid  peril  in  her  way  by 
the  ordinary  and  reasonable  use  of  her  ^es, 
and  for  her  failure  to  so  protect  herself  she 
cannot  call  on  the  city  to  compensate  her 
for  ber  lojnries,  evea  if  it  and  not  an  inde- 
pendent contractor,  was  negligent.  Bruch  v. 
Philadelphia,  181  Pa.  588,  37  Atl.  818;  Isem- 
Inger  v.  York  Haven  Water,  etc.,  Co.,  206 
Pa.  S91,  66  Aa  66. 
6SA 8 


Arch  street  IS  one  •!  the  main  thorough- 
fares of  Philadelphia,  and  people  are  con- 
stantly passing  up  and  down  it  but  it  was 
not  so  crowded  at  the  point  where  tbe  plain- 
tiff was  injured  that  the  crowd  interfered 
with  her  view  of  tbe  pavement  and  the  dan- 
ger that  was  across  it  -  She  testifies  that  the 
nearest  person  in  front  of  her  was  six  feet 
distant  ■  If  this  was  so,  that  person  was  on 
the  east  side  of  the  cartway  when  she  step- 
ped on  the  ridge  on  the  west  side.  It  can- 
not then,  be  pretended  that  passers-by  pre- 
vented her  seeing  what  was  before  her. 
But  she  says  her  umbrella  was  up,  and,  as 
tbe  rain  was  coming  from  the  east  she  held 
it  "somewhat  in  front''  of  her  to  protect  her- 
self. She  adds,  however,  that  she  was  look- 
ing ahead  of  her,  bbt  was  "rather  looking 
down."  Assuming  this  to  be  true,  she  must 
have  seen  the  slippery  ridge  before  she  step- 
ped on  it  and  took  the  risk  of  crossing  it  in 
safety;  and,  if  she  did  not  see  it  she  could 
not  have  been  looking  where  she  was  going. 
This,  in  brief,  was  the  situation,  and,  wheth- 
er she  looked  or  did  not  ^^^  negligence  con- 
fronts her  in  this  proceeding,  and  stands  in 
the  way  of  her  right  to  recover.  While  we 
affirm  the  Judgment  of  nonsuit  for  the  rea- 
son given  by  the  trial  Judge  in  directing  it 
to  be  entered,  if  he  had  held  that  there  was 
no  evidence  of  the  negligence  of  the  defend- 
ant it  would  not  have  been  error. 

Judgment  affirmed. 


(M»Fa.  87) 
EAUFMANM  et  aL  v.  LIGQBTT  et  al. 
(Supreme    Court    of    Pennsylvania.     May    2, 
1904.) 

KQUITT  —  JUBI8D1CTI0N— INJUNCTION— I.AND- 
LOBD   ANO   TENANr— SUllUABT   DISPOSSES- 
SION—BENEWAL  OF  I-BASK. 

1.  A  court  of  equity  has  jurisdiction  in  'S 
proper  case  -to  restrain  proceedings  under  tbe 
landlord  and  tenant  acta  of  1772  (1  Smith's 
Laws,  p.  370)  and  1868  (P.  L.  1864,  p.  1125). 

2.  A  lease  provided  for  an  extension  for  10 
years,  the  rental  to  be  determined  by  arbitrar 
tors.  The  lessee  gave  a  notice  of  renewal  re- 
quired by  the  lease,  but  the  arbitrators  disagreed 
in '  fixing  the  rental.  Held,  that  the  lessor  had 
no  rieht  to  dispossess  the  lessee  during  the  ex- 
tended term. 

3.  Where  a  lease  provided  for  a  renewal  of  10 
years,  the  rent  to  be  fixed  by  arbitrators,  and 
the  arbitrators  failed  to  agree,  equity  has  power 
to  fix  the  amount  of  the  rent  for  the  extended 
term. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Bill  by  Jacob  Eaufmann  and  others  against 
John  Liggett  and  others.  Decree  for  plain- 
tiffs,  and  defendants  appeal.    Affirmed. 

The  court  entered  the  following  decree: 
"And  now,  to  wit  October  28,  1903,  this  case 
having  been  set  down  for  argument  upon  the 
argument  list,  upon  the  exceptions  to  the 
findings  of  fact  and  conclusions  of  law  as 
found  and  entered  of  record  upon  the  trial 
and  hearing  of  this  cause,  and  the  same 
being  submitted  to  this  court  upon  the  airga* 


Digitized  by 


Google 


130 


68  ATLAJ«TIC  BEPORTBB. 


^a. 


mente  and  briefs  of  counsel  of  the  respec- 
tive parties,  and  fbe  same  duly  considered, 
and  tbe  said  exceptions  dismissed,  and  the 
bill  sustained,  and  directing  that  a  decree 
be  drawn  temporarily  enjoining  tbe  defend- 
ants from  Interfering  with  tbe  possession 
of  tbe  plalntlfTs  till  further  order  of  the 
court,  this  court  does  now  order  and  decree 
that  an  Injunction  be  granted  pending  these 
proceedings,  and  until  further  order  of  this 
court,  against  the  defendants,  restraining 
them  from  proceeding  to  Interfere  with  the 
plaintiffs'  possession  of  tbe  premises  describ- 
ed In  their  bill  by  proceeding  under  the  land- 
lord and  tenant  acts  of  1772  (1  Smith's  Laws, 
p.  370)  or  1863  (P.  L.  1864,  p.  1125),  or  others 
wise. 

Argued  before  DBAN,  FELL,  MBSTBE- 
ZAT,  POTTEE,  and  THOMPSON,  W. 

D.  T.  Watson,  Marcus  A.  Woodward,  and 
John  H.  Freeman,  for  appellants.  W.  B. 
Rodgers,  Edwin  H.  Stowe,  and  J.  Rogers 
McCreery,  for  appellees. 

POTTER,  J.  Tbe  complainants  in  this 
case.  Kauf  mann  Bros.,  leased  certain  premises 
on  tbe  southeast  comer  of  Fifth  avenue  and 
Smlthfield  street.  In  tbe  city  of  Pittsburg, 
from  Sarah  L.  Hitchcock,  for  a  term  of 
years.  By  the  leases,  two  in  number,  it 
was  provided,  In  language  substantially  iden- 
tical, that  the  lessees  should  have  tbe  privi- 
lege of  re-rentlng  at  the  expiration  of  the 
first  term,  which  ended  April  1,  1898,  for 
a  period  of  five  years  more,  at  a  rental  to  be 
determined  by  four  arbitrators,  two  selected 
by  each  party,  with  power  in  case  of  disagree- 
ment to  choose  an  umpire,  whose  decision 
should  be  final  and  without  exception  or  ap- 
peal. It  was  also  stipulated  that  no  such 
privilege  of  renewal  should  be  granted  unless 
the  lessees  gave  written  notice  to  tlie  lessor 
or  her  heirs  of  their  Intention  to  exercise 
such  privilege  for  six  months  prior  to  April 
1,  1898;  also  that,  if  tbe  arbitrator  and  um- 
pire should  not  agree  within  two  months  aft- 
er their  appointment,  then  others  should  be 
chosen  in  the  same  manner;  also  that  If  the 
lessees  should  occupy  the  premises  for  the 
term  of  five  years  from  April  1,  1898,  they 
should  have  a  further  privilege  of  lease  for 
another  period  of  five  years,  upon  a  like  six- 
months  notice,  at  a  rental  to  be  fixed  and 
determined  In  the  same  manner.  There  was 
no  provision  in  either  lease  covering  the 
contingency  of  a  failure  to  agree  upon  the 
part  of  the  second  set  of  arbitrators.  The 
lessees  exercised  their  privilege  of  renewal 
for  the  five  years  beginning  April  1,  1898, 
and  the  rental  was  determined  according  to 
the  provisions  of  the  leases.  SU  months 
prior  to  April  1,  1903,  which  was  the  termi- 
nation of  the  first  extension  of  five  years, 
they  gave  notice  of  their  intention  to  renew 
for  another  period  of  five  years.  Arbitrators 
were  named  by  both  sides  In  accordance  with 
the  provisions  of  the  leases,  but  they  failed 


to  agree  upon  a  rental  or  to  select  an  umpire 
within  two  months.  A  second  set  of  arbi- 
trators were  then  chosen.  But  again  there 
was  a  failure  to  ag;ree,  and  upon  April  9, 
1003,  the  arbitration  was  dissolved  and  ad- 
journed sine  die.  Meanwhile  the  respond- 
ents, who  were  trustees  under  the  will  of 
the  lessor— she  having  died  during  the  ten- 
ancy—had given  notice  to  the  lessees,  under 
the  landlord  and  tenant  acts  of  1772  (t 
Smith's  Laws,  p.  370)  and  1863  (P.  L.  lS64, 
p.  1125),  to  surrender  possession  of  tbe  prem- 
ises, and  threatened  proceedings  to  dispos- 
sess them.  The  lessees  then  filed  this  bill 
against  the  trustees,  praying  (1)  for  an  in- 
junction to  restrain  tbem  from  proceedings 
at  law  to  disturb  or  interfere  with  the  com- 
plainant's possession  of  the  premises;  and 
(2)  for  a  determination  by  tbe  court  of  tbe 
amount  of  rental  to  be  paid  for  tbe  five 
years  beginning  April  1,  1903. 

Upon  the  trial  the  court  made  a  full  find- 
ing of  facts,  all  of  them  being  practically 
undisputed,  and  reached  the  following  con- 
clusions of  law:  (1)  That  equity  has  Juris- 
diction; (2)  that  there  Is  no  sufficient  remedy 
at  law;  (3)  that  the  landlord  and  tenant 
acts  of  1772  and  1863  have  no  application; 
(4)  that  an  injimctlon  should  be  granted  until 
further  order.  Exceptions  were  filed  to  cer- 
tain of  the  findings  of  fact,  as  being  irrele- 
vant and  immaterial,  and  also  to  the  con- 
clusions of  law  and  the  opinion  of  the  court 
These  exceptions  were  dismissed,  and  a  de- 
cree was  entered  directing  that  an  Injunction 
be  Issued,  restraining  the  respondents  from 
Interfering  with  the  possession  of  the  plain- 
tiffs until  further  order  of  the  court,  by  pro- 
ceeding under  the  landlord  and  tenant  acts 
of  1772  and  1863,  or  otherwise.  The  present 
appeal  was  then  taken  by  the  respondents. 
The  decree  of  the  court  below  is  not  assign- 
ed for  error,  but  the  assignments  are  con- 
fined to  the  dismissal  of  the  exceptions  to  the 
conclusions  of  law  reached  by  tbe  court 
below. 

That  a  court  of  equity  has  jurisdiction  in 
a  proper  case  to  restrain  proceedings  under 
the  landlord  and  tenant  acts  of  1772  and  1863 
was  expressly  held  in  Denny  v.  Fronhelser, 
207  Pa.  174,  56  AU.  406.  Justice  Mitchell 
there  said  (page  177,  207  Pa.,  and  page  407, 
56  Ati.):  "The  jurisdiction  of  equity  to  re- 
strain actions  at  law  is  too  well  established 
to  require  discussion,  and  there  is  nothing  in 
the  act  of  1772  to  give  proceedings  under  It 
any  immunity  from  such  restraint  In  a  proper 
case."  In  that  instance  it  was  held  that  equi- 
ty would  not  interfere,  not  because  it  is 
without  Jurisdiction  to  do  so,  but  because  a 
proper  case  was  not  made  out  for  its  exwcise. 
The  summary  remedy  provided  under  tbe 
acts  of  1772  and  1863  is  not  adapted  to  the 
determination  of  intricate  and  delicate  ques- 
tions of  law.  As  the  present  Chief  Justice 
said  In  the  case  just  cited  (page  179,  207  Pa., 
and  page  407,  56  Atl.):  "The  act  was  passed 
In  the  Interests  of  Justice,  to  give  against  ten- 
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ants  who  hold  over  without  even  color  of 
right  after  the  expiration  of  their  terms  a 
better  remedy  than  the  did,  cumbersome,  dila- 
tory, and  expensive  one  by  action  of  eject- 
ment." But  as  Justice  Sterrett  said  in  Davis 
V.  Davis,  U5  Pa.  261,  7  Atl.  746,  speaking  of 
the  provisions  of  the  act  of  1863  (page  265, 
115  Pa.,  and  page  746,  7  AO.):  "It  also  clear- 
ly Indicates  that  the  Legislature,  In  provid- 
ing a  remedy  so  summary  that  the  person  in 
possession  may  be  ousted  therefrom  in  a  few 
days,  intended  to  further  limit  the  Jurisdic- 
tion of  magistrates,  and  restrict  the  r^nedy 
to  plain  cases  of  ordinary  tenancy."  And 
further  in  the  same  case  (page  266, '115  Pa., 
and  page  747,  7  Atl.)  he  says:  "In  view  of 
the  fact  that  the  special  and  summary  Juris- 
diction given  to  Justices  of  the  peace  and 
magistrates  by  the  act  of  1863  and  supple- 
ments has  been  so  sharply  defined  by  the 
T.«glslature,  and  limited  to  a  class  of  cases 
that  are  of  easy  solution,  it  would  illy  be- 
come us,  even  if  we  had  the  power  to  do  so, 
to  enlarge  Its  scope  so  as  to  embrace  cases 
which  the  average  Justice  of  the  peace  or 
city  magistrate  Is  Incompetent  to  dispose  of." 

In  the  present  case  the  appellees  contend 
for  the  right  to  hold  the  premises  in  dispute 
under  the  covenants  in  the  lease  providing 
for  a  renewal  for  five  years  from  April  1, 
1903.  This  raises  a  somewhat  complicated 
question  of  law,  which  must  be  settled  be- 
fore it  Is  possible  to  determine  whether  or 
not  the  right  of  possession  in  the  lessees  end- 
ed with  the  term  which  expired  March  31, 
1903.  Had  no  notice  been  given  by  the  ap- 
pellees six  months  prior  to  that  date  of  their 
intention  to  exercise  the  right  of  renewal, 
which  was  expressly  granted  to  them  by  the 
original  lease,  then  there  would  be  but  a 
simple  question  of  fact  for  determination, 
entirely  within  the  province  of  the  justice 
and  the  jury  to  decide.  But  it  Is  undisputed 
that  the  six-months  notice  was  given,  and  the 
rights  of  the  parties  now  turn  upon  questions 
of  law,  rather  than  upon  any  disputed  facts. 

We  are  clear  that,  under  the  circumstances 
of  the  present  case,  neither  the  act  of  1772, 
nor  that  of  1863,  supplies  an  adequate  reme- 
dy, nor  do  they  provide  a  proper  tribunal  for 
the  determination  of  the  questions  Involved. 
They  cannot,  therefore,  be  allowed  to  oper- 
ate as  a  bar  to  the  maintenance  of  this  bill. 

In  the  second  prayer  of  the  bill,  the  lessees 
ask  that  the  court  shall  flx  and  determine  the 
rental  to  be  paid  by  the  plalntUTs  for  the 
premises  for  the  term  of  five  years  from 
April  1,  1903.  But  it  is  urged  by  counsel  for 
the  appellants  that  the  court  has  no  Juris- 
diction to  grant  this  relief,  because,  as  they 
allege,  the  leases  terminated  March  31,  1903, 
by  reason  of  the  failure  of  the  mode  provided 
by  the  parties  for  the  fixing  of  the  rental. 
As  we  have  seen,  the  original  term  in  both 
leases  expired  April  1, 1838,  but  each  provid- 
ed for  similar  renewals— one  for  5  years  from 
April  1, 1898,  and  another  for  a  further  term 
of  5  years  from  April  1, 1903;  and,  by  anoth- 


er agreement,  two  additional  extensions  from 
that  date  were  provided  on  both  of  the  above 
leases— one  for  5  years,  and,  at  Its  expiration, 
another  for  4  years— so  that  extensions  are 
provided  for,  which  run,  at  the  option  of  the 
lessees,  until  April  1, 1917.  The  leases  there- 
fore contemplate,  in  addition  to  the  first 
term  of  13  years,  four  extensions  in  all— three 
for  5  years  each,  and  one  for  4  years.  The 
entire  contract  embraces  a  period  of  32  years' 
occupancy  of  the  premises  by  the  lessees.  If 
they  choose  to  avail  themselves  of  the  rights 
placed  at  their  disposal  by  the  terms  of  the 
agreement  The  r^ital  for  the  first  13  years 
was  fixed  by  the  parties  at  the  outset.  That 
for  the  first  extension  of  6  years  was  fixed 
by  arbitration  In  accordance  with  the  terms 
of  the  lease,  and  the  present  dispute  grows 
out  of  the  failure  upon  the  part  of  the  arbi- 
trators to  fix  the  rental  for  the  second  period 
of  extension  of  6  years. 

The  language  of  the  original  lease  of  1885 
is  as  follows:  "And  the  said  parties  of  the 
first  part  hereby  grant  unto  the  said  J.  Kauf- 
mann  &  Brothers  or  their  assigns,  the  privi- 
lege of  re-rentlng  the  premises  at  the  expira- 
tion of  the  first  term  of  thirteen  years  for  a 
period  of  five  years  longer."  It  will  be  no- 
ticed that  here  is  a  direct  and  positive  grant 
of  the  right  of  renewal.  It  is  not  left  to  be 
determined  by  anybody  else,  but  is  definite- 
ly settled  by  the  parties.  And  with  reference 
to  the  second  extension  of  five  years  the  lan- 
guage is  no  less  clear.  It  is:  "And  the  said 
parties  of  the  first  part  further  agree  to  and 
with  the  said  parties  of  the  second  part  that 
should  they  occupy  the  said  premises  for  the 
said  five  years  above  designated,  that  they 
hereby  g^rant  to  the  said  J.  Kauf  mann  & 
Brothers  a  further  privilege  of  lease  for  a 
period  of  five  years  upon  a  like  six-months 
notice."  So  that  in  both  cases  there  was  an 
absolute  contract  between  the  parties  to  the 
lease  stipulating  at  the  time  of  the  making  of 
the  lease,  not  only  for  one  term  of  13  years, 
but  for  the  privilege  of  further  extensions. 
Clearly  the  question  of  whether  or  not  an  ex- 
tension should  be  made  was  not  left  open  to 
be  determined  by  arbitration.  That  much,  at 
least,  was  definitely  fixed  by  the  contract 
It  is  true  that  these  extensions  were  to  be  at 
a  rental  to  be  fixed  by  arbitration,  and  the 
manner  and  method  of  the  arbitration  was 
pointed  out  But  when  the  lessees  exercised 
their  right  to  an  extension,  by  giving  notice 
to  the  lessors  six  months  before  the  expira- 
tion of  the  pending  term,  the  lessees  were 
then  absolutely  bound  to  take  the  premises 
for  the  extended  term,  and  the  lessors  were 
bound  to  the  grant  of  the  additional  term. 
With  that  matter  the  arbitrators  had  nothing 
to  do.  It  was  the  amount  of  the  rental  for 
the  buildings  and  premises  for  the  extended 
periods  which  alone  was  left  to  be  deter- 
mined by  arbitration. 

The  learned  judge  of  the  court  of  common 
pleas  reached  a  conclusion  which  he  express- 
ed in  liis  opinion  as  follows:   "The  plaintltTs 
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having  exercised  their  option  for  a  renewal 
of  the  leasee  within  the  time  prescribed,  their 
right  to  a  lease,  and  to  keep  possession  of 
the  premises  for  a  new  term  of  five  years, 
was  vested  In  them,  regardless  of  whether 
the  arbitrators  fixed, the  amoimt  of  the  rent 
or  not  If  the  right  to  renewal  had  been 
Intended  to  depend  upon  the  rent  being  fixed 
In  advance,  it  would  not  only  have  been  tlie 
easiest,  but  most  natural,  thing  to  have  said 
so.  It  seems  clear  to  us  that  no  such  result 
was  even  thought  of  by  either  party."  We 
agree  with  the  conclusion  thus  stated.  The 
lessees  were  stipulating  for  what  was  certain- 
ly to  them  a  valuable  privilege,  in  provid- 
ing for  a  long  term,  made  up  of  successive 
extensions.  Under  the  contract,  that  prlvl- 
1^^  was  absolutely  secured  to  them,  provid- 
ed they  gave  six  months'  notice,  prior  to  the 
expiration  of  each  term,  of  their  desire  to 
take  advantage  of  the  agreement  for  the  ex- 
tension. 

The  arbitrators  were  appointed.  In  the  lan- 
guage of  the  lease,  "for  the  purpose  of  de- 
termining the  amount  of  rent  which  the  said 
J.  Kaufmann  &  Brothers  shall  pay  per  year 
during  the  said  five  years."  The  right  to  a 
renewal  was  not  In  any  way  before  them  for 
consideration.  Can  it  be  said  that,  because 
the  arbitrators  failed  In  their  du^,  which 
was  to  determine  the  amount  of  the  rental,  or 
to  agree  upon  an  umpire,  whose  decision 
upon  that  subject  should  be  final  and  con- 
clusive, the  lessees  are  to  be  deprived  of  the 
privilege  of  a  renewal,  whic^  they  bad  taken 
the  pains  to  secure  for  themselves  by  means 
ot  carefully  drawn  stipulations  In  the  con- 
tract? 

To  the  mind  of  the  trial  Judge,  the  specifi- 
cations of  the  lease  for  successive  renewals 
at  the  end  of  the  Intermediate  periods  ap- 
peared to  be  the  substantial  part  of  the  con- 
tract, and  he  viewed  the  manner  of  fixing 
the  rental  value  as  merely  incidental  there- 
to. In  his  opinion  he  thus  states  his  con- 
clusion: "It  is  evident  that  the  essence  of  the 
contract  In  the  leases  was  the  options  for  re- 
newals, and  that  the  parties  so  understood  It 
This  is  strengthened  by  the  fact  that  the  leas- 
es were  made  to  terminate,  subject  to  the  op- 
tions, in  1917,  and  by  the  following  dause 
of  the  agreement  of  1897,  viz.:  'It  Is  desired 
by  the  said  parties  of  the  second  part  for 
title  better  security  for  the  future  of  their 
business  Interests  where  the  same  is  at  pres- 
ent located  to  provide  for  and  obtain  the 
right  of  future '  options.  *  *  *  And  the 
parties  of  the  first  part  deeming  the  grant 
of  such  options  as  of  advantage  to  the  estate 
pf  Sarah  L.  Hitchcock,  ♦  •  •  and  •  •  • 
it  being  understood  that  on  failure  to  exer- 
cise an}><of  the  said  options  within  the  time 
and  according  to  the  terms  of  said  leases  as 
aforesaid,  the  leases  terminate  with  the  term 
in  which  notice  of  such  option  Is  to  be  given 
according  to  the  terms  thereof.'  Now,  un- 
der these  somewhat  extraordinary  conditions, 
the  real  subject-matter  of  the  contract  being 


a  right  to  the  renewal  of  the  leases,  and  fix- 
ing of  the  rent  being  only  secondary,  the 
terms  as  to  rental  being,  in  substance  and 
effect,  that  the  rent  shall  be  a  fair  one,  fixed 
by  an  Impartial  tribunal — for  that  Is  all  that 
the  clause  as  to  fixing  the  rent  means — has 
equity  Jurisdiction?    We  think  it  has." 

After  careful  consideration  of  this  question 
In  the  light  of  the  elaborate  argument  of 
counsel  for  the  appellant,  we  agree  with  the 
conclusion  of  the  court  below  that  the  fixing 
of  the  rental  value  of  the  premises  for  the 
period  In  dispute  in  this  case  is  not  of  the 
essence  of  the  contract,  but  that  the  right 
of  renewal  constituted  the  substantial  ele- 
ment in  this  portion  of  the  agreement  It 
was  that  feature  which,  in  great  measure. 
Justified  the  lessees,  in  erecting  upon  the 
premises  a  large  and  costly  building,  adapted 
to  the  needs  of  their  business.  As  a  general 
rule.  In  constrning  provisions  of  a  lease  relat- 
ing to  renewals,  where  there  is  any  uncer- 
tainty, the  tenant  Is  favored,  and  not  the 
landlord,  because  the  latter,  having  the  i)ower 
of  stipulating  in  his  own  favor,  has  neglect- 
ed to  do  so,  and  also  upon  the  principle  that 
every  man's  grant  is  to  be  taken  most  strong- 
ly against  himself.  Taylor's  Landlord  & 
Tenant  (9th  Ed.)  {  81. 

Nearly  all  of  the  cases'  cited  by  the  appel- 
lants to  sustain  their  contention  that  the  fix- 
ing of  the  rental  value  Is  of  the  essence  of 
the  contract  were  proceedings  to  enforce 
specific  performance  of  contracts  for  the  sale 
of  land;  and  in  this  class  of  cases  it  has 
invariably  been  held  that  the  price  to  be 
paid  is  an  essential  element  of  a  contract 
of  sale,  and,  unless  the  price  has  been  fixed, 
the  contract  Is  not  certain,  and  cannot  be 
enforced.  We  are  not,  however,  here  deal- 
ing with  a  contract  fOr  the  sale  of  land, 
but  we  are  dealing  with  covenants  for  the 
renewal  of  a  lease,  and  that,  too,  in  a  case 
where  the  lessees  have  been  in  possession  of 
the  premises  under  the  lease  for  more  than 
18  years,  and  have  made  valuable  and  ex- 
tensive improvements  upon  the  property  dur- 
ing that  time,  and  have  built  up  a  large  and 
extensive  business  thereupon.  During  all 
these  years  the  lessors  have  been  receiving  a 
rental  for  the  property  which  was  entirely 
satisfactory.  There  is  a  marked  distinction 
between  the  rule  whidi  may  equitably  be  ap- 
plied to  a  contract  for  the  Bale  of  land,  and 
that  which  should  govern  in  an  agreement 
for  the  renewal  of  a  lease,  where  possession 
has  been  enjoyed  and  improvements  made 
during  the  first  period  under  a  reasonable 
expectation  of  benefits  to  be  derived  there- 
from during  future  extensions  of  the  lease  at 
the  option  of  the  lessee. 

One  of  the  cases  upon  which  the  appellants 
rely  is  Milnes  v.  Gery,  14  Ves.  400.  The  con- 
tract in  that  case  was  one  for  the  sale  ot 
land,  and  the  court,  by  Sir  William  Grant, 
said  that  the  price  is  of  the  essence  of  a  con- 
tract of  sale.  But  the  same  eminent  Judge 
afterwards  delivered  the  opinion  In  Gregory 
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Y.  Mlgbell,  18  Ves.  Jr.  328.  In  tbls  case  there 
•WBB  a  paiol  agreement  for  a  lease  of  21  years 
—the  amount  of  rent  annually  to  be  fixed  by 
two  Indifferent  persons— under  which  the  )es> 
sees  entered  and  made  improvements.  Sir 
WllUam  Grant  here  held  that  the  failure  ot 
the  arbitrator  to  fix  the  rent  conld  not  affect 
the  agreement,  but  that  the  court  would  find 
some  means  of  completing  its  execution.  Spe- 
cific performance  was  accordingly  decreed, 
and  It  was  referred  to  a  master  to  ascertain 
what  the  rent  ought  to  be.  And  in  Gourlay 
T.  Duke  of  Somerset,  19  Ves.  429,  a  lease  was 
to  be  glT^n  with  such  conditions  as  the  de- 
fendant's steward  should  Judge  to  be  reason- 
able and  proper,  or.  In  the  event  of  his  death, 
by  some  other  person  to  be  mutually  agreed 
upon.  The  question  arose,  under  a  bill  filed 
by  the  tenant,  whether  the  terms  of  the  lease 
should  be  settled  by  the  steward  of  the  de- 
fendant or  by  a  master  of  the  court.  And  til 
this  case  Shr  William  Grant  held  that  when 
the  agreement  to  give  a  lease  is  binding,  and 
mch  as  ought  to  be  executed.  It  does  not  re- 
quire foreign  aid  to  carry  the  details  into 
execution. 

The  appellants  also  dte  the  case  of  Hop- 
kins T.  Gllman,  22  Wis.  476.  This  was  the 
case  of  a  letting,  and  not  a  sale,  but  it  seems 
favorable  to  the  position  of  the  appellees, 
rather  than  of  the  appellants.  The  lease 
stipulated  that  at  the  end  of  the  term  the 
lessor  should  have  the  value  of  the  land,  In- 
dependently of  the  Improvements  placed  upon 
it  by  the  lessee,  determined  by  the  arbitrators, 
to  be  chosen  In  a  spedfled  way,  and  that  the 
lease  should  then  be  renewed  at  a  percentage 
of  the  valuation,  or  else  the  improvements 
taken  at  a  valuation  to  be  fixed  by  arbitra- 
tors. It  was  held  that,  while  the  court  would 
not  compel  an  arbitration.  It  would  restrain 
the  lessor  from  proceeding  at  law  to  dispos- 
sess the  tenant  until  the  improvements  were 
paid  for,  and  also  that  a  court  of  equity  had 
power  Itself  to  ascertain  the  value  of  such 
lmi>rovement8,  notwithstanding  the  provisions 
of  the  lease  as  to  arbitration.  It  was  there 
said  (page  481),  "The  court  having  Jurisdic- 
tion of  the  cause,  should  provide  and  grant 
any  relief  consistent  with  th^  case  made  by 
the  complaint  and  embraced  within  the  Is- 
sue." 

In  Dlnham  v.  Bradford,  L.  R.  S  Chancery 
Appeal  Gases,  519,  two  partners  made  an 
agreement  containing  a  provision  that,  on 
the  determination  of  the  partnership,  one 
partner  should  purchase  the  share  of  the  oth- 
er at  a  valuation  to  be  made  by  two  persons, 
one  appointed  by  each  partner,  and  the  part- 
nerstiip  was  carried  on  for  some  time  under 
that  agreement.  Held,  that  though  the  valu- 
ation could  not  be  so  made,  because  no  um- 
pire was  provided,  the  court  would  carry  the 
partnership  agreement  Into  effect  by  ascer- 
taining the  value  of  the  shares.  Lord  Kath- 
erly  said.  Inter  alia  (page  523):  "This  case  is 
not  like  that  of  the  sale  of  an  estate,  the  price 


of  which  Is  to  be  settled  by  arbitration,  but 
Is  a  case  in  which  the  whole  scope  and  ob- 
ject of  the  deed  would  be  entirely  frustrated 
If  the  court  were  to  apply  the  well-known 
doctrine  to  the  present  state  of  circumstan- 
ces. In  cases  of  specific  performance  the  mat- 
ter is  very  plain  and  simple.  One  person 
agrees  to  sell  his  estate  In  a  given  way,  and 
DO  rights  are  changed  by  the  circumstances 
of  that  method  of  selling  the  estate  having 
failed.  The  estate  remains  where  it  was,  and 
the  money  where  it  was.  But  here  is  a  man 
who  has  had  toe  whole  benefit  of  the  part- 
nership in  respect  to  Which  this  agre^uent 
was  made,  and  now  he  refuses  to  have  the 
rest  of  the  agreement  performed,  on  account 
of  the  difficulty  which  has  arisen.  It  is  much 
more  like  the  case  of  an  estate  sold,  and  the 
timber,  or  a  part,  to  be  taken  at  a  valuation, 
the  adjusting  of  matters  of  that  sort  forming 
part  of  the  arrangement,  but  being  by  no 
means  the  substance  of  the  agreement;  and 
in  such  cases  the  court  has  found  no  diffi- 
culty. If  the  valuation  cannot  be  made  mode 
et  forma,  the  court  will  substitute  itself  for 
tte  arbitrators.  It  is  not  the  very  essence 
and  substance  of  the  contract,  so  that  no  con- 
tract can  be  made  out,  except  through  the 
medium  of  the  arbitrators.  Here  the  prop- 
erty has  been  had  and  enjoyed,  and  the  only 
question  now  Is,  what  Is  right  and  proper  to 
be  done  with  regard  to  settling  the  price?" 

In  Bunnell  v.  Keteltas,  16  Abb.  Prae.  206, 
the  law  Is  stated  as  follows  (page  211):  "It 
is  true,  indeed,  as  a  general  rule,  that  a  court 
of  equity  will  not  decree  specific  performance 
of  a  covenant  or  agreement  to  appoint  arbi- 
trators or  appraisers.  Where,  upon  a  con- 
tract for  the  sale  of  property,  the  price  is  not 
fixed,  but  is  left  to  be  determined  by  certain 
persons  named  In  the  contract,  the  court  will 
not  force  them  to  a  decision,  and  will  not 
undertake  to  perform  the  duty  intrusted  to 
them,  so  that,  If  they  do  not  fix  the  price, 
the  agreement  must  fail,  unless  under  certain 
circumstances  there  has,  notwithstanding  the 
defect,  been  an  acquiescence  under  It,  or  such 
a  part  performance  that  It  would  be  Inequita- 
hle  not  to  enforce  Its  execution.  In  such  a 
case  the  court  will  ascertain  what  is  the  fair 
value.  Where,  also,  the  agreement  was  to 
sell  at  a  fair  valuation,  and  no  persons  were 
appointed  to  make  it,  there  being  nothing  to 
preclude  the  court's  Interference,  a  court  of 
equity  has  taken  it  upon  Itself  to  determine 
what  Is  a  proper  price,  and  has  decreed  a 
specific  performance  accordingly.  In  fact, 
where  any  term  of  a  contract  in  all  other  re- 
spects complete  is  left  to  the  determination 
of  others,  and  the  same  Is  not  of'  the  essence 
of  It,  the  court  will  take  it  upon  itself  to  de- 
cide that  matter,  and  will  thereupon  decree 
a  specific  performance.  See  Jeremy's  Equity, 
442,  443,  and  cases  there  cited." 

In  Viany  v.  Ferran,  B  Abb.  Prac.  (N.  B.) 
110,  It  was  held,  under  facts  similar  to  those 
of  the  present  case,  that  a  court  of  equity 


Digitized  by 


Google 


134 


68  ATLANTIC  BEPORTBB. 


(P«. 


bad  iwwer  to  compel  the  execution  of  a  re- 
newal lease,  and  also  to  determine  the  rent 
to  be  paid  for  the  new  term. 

The  contention  of  the  appellants  that  the 
fixing  of  the  rental  Is  of  the  essence  of  the 
contract  does  not  seem  to  be  borne  ont  by  the 
-authorities.  Thus,  In  Taylor's  Landlord  &, 
Tenant  (Qth  Ed.)  {  14:  "A  stated  rent  is  not 
essential  to  the  contract,  because,  from  favor, 
or  for  a  consideration  passing  to  the  lessor 
at  the  time  of  its  Inception,  a  lease,  bene- 
ficial in  its  nature  to  the  lessee,  may  be  made 
without  any  reservation  of  rent"  And  sev- 
eral authorities  are  there  cited  to  sustain  the 
proposition.  In  Weaver  v.  Wood,  9  Pa.  220, 
Gibson,  0.  J.,  held  that  an  agreement  for  a 
lease  at  a  fair  rent  is  sufficiently  certain  to 
be  enforced.  And  In  Mitchell  v.  Common- 
wealth, 37  Pa.  187,  in  the  opinion  of  this 
court,  delivered  by  Thompson,  J.,  an  agree- 
ment for  holding  premises  rent  free  was  con- 
strued to  be  a  lease.  One  of  the  latest 
cases  in  which  the  question  here  involved 
was  considered  Is  that  of  Grosvenor  v.  Flint, 
20  R.  L  81,  87  Atl.  304,  where  the  court  said: 
"The  case  Is  before  us  on  appeal,  answer, 
replication,  and  proof.  The  case  presents 
two  questions  for  decision:  (1)  Whether  the 
court,  by  a  master  or  otherwise,  can  appraise 
the  rent  payable  to  the  complainants,  if  the 
arbitration  provided  for  in  the  lease  has  fail- 
ed; and  (2)  whether,  as  a  matter  of  fact, 
the  arbitration  has  failed.  In  answer  to  the 
first  question,  we  think  it  Is  clear  that  the 
court  has  Jurisdiction  to  do,  either  directly 
or  by  its  master,  what  the  appraisers  or  arbi- 
trators could  have  done  under  said  provision 
of  the  lease,  if  it  is  shown  that  the  arbitra- 
tion has  in  fact  failed.  And  refusal  to  agree 
to  a  third  man  constitutes  such  failure. 
Brock  V.  Dwelling  House  Insurance  Co,^ 
61  N.  W.  67,  26  L.  R.  A.  623,  47  Am.  St  Rep. 
562;  Niagara  Fire  Insurance  Co.  v.  Bishop, 
154  III.  9,  39  N.  E.  1102,  45  Am.  St  Rep. 
105;  Brown  v.  Harper,  54  Iowa,  646,  6  N.  W. 
747;  Watson  v.  Duke  of  Northumberland,  11 
Yes.  Jr.  153.  The  covenant  to  appraise  the 
rent  does  not  stand  alone,  but  is  merely  a 
subsidiary  part  of  the  lease  in  question. 
That  is  to  say,  the  manner  of  determining 
the  amount  of  rent  to  be  paid  Is  a  matter 
of  form,  rather  than  substance.  And  if  it 
appears  that  this  question  cannot  be  deter- 
mined in  the  manner  provided  for  in  the 
lease,  by  reason  of  the  refusal  of  one  party 
to  the  contract  to  do  what  in  equity,  it 
ought  to  do,  the  court  will  determine  it  upon 
the  application  of  the  other."  The  question 
is  also  fully  discussed,  and  the  authorities 
bearing  upon  it  are  carefully  considered  by 
Judge  Dillon,  In  Tschelder  v.  Blddle,  4  DDL 
68,  Fed.  Cas.  No.  14,210.  The  reasoning  In 
Coles  V.  Peck,  96  Ind.  333,  49  Am.  Rep. 
161.,  Is  also  helpful  In  determining  the  ques- 


tion at  issue.  In  that  case  tbere  was  a 
lease  providing  for  the  erection  of  a  building, 
with  an  option  to  purchase;  the  price  to  be 
determined  by  arbitrators.  The  court  held 
that  the  plaintiff  was  entitled  to  equitable 
relief  on  a  failure  of  the  arbitration.  Many 
American  and  English  cases  are  cited  and 
commented  upon.  After  referring  to  the 
doctrine  laid  down  by  BCilnes  v.  Gery,  14 
Yes.  Jr.  400,  that  contracts  for  the  sale  of 
land  will  not  be  specifically  enforced  when 
the  purchase  price  is  to  be  determined  by  ar- 
bitrators, aud  such  arbitration  has  failed, 
the  court  says  (page  339,  96  Ind.,  49  Am.  Rep. 
161):  "The  doctrine  of  that  case  has,  how- 
ever, been  followed  by  the  courts  of  the 
United  States  only  in  a  limited  and  restrict* 
ed  sense,  and  is  mainly  applied  only  to  con- 
tracts for  reference  In  which,  by  the  form 
and  language  of  the  stipulation,  the  mode  of 
determining  the  price  by  values  on  arbitra- 
tion Is  made  an  essential  provision— in  fact 
condition— to  the  validity  of  the  agreement 
and  to  cases  in  which  the  parties  can  be 
easily  placed  in  statu  quo,  or  where  an  ac- 
tion for  damages  can  be  made  to  afford  an 
adequate  remedy." 

After  a  careful  consideration  of  all  the 
cases  bearing  upon  the  subject  which  have 
been  brought  to  our  attention,  or  which  we 
have  found,  we  are  satisfied  that  the  an- 
thorities  well  agree  that  equity  will  not 
compel  an  arbitration,  and  this  upon  the 
very  good  ground  that  the  courts  remain  open 
to  the  parties,  with  better  provisions  for 
securing  Justice  than  are  possessed  by  arbi- 
trators, but  that  in  cases  of  renewal  leases 
the  weight  of  authority  clearly  favors  the 
view  that  the  tenant  In  such  a  case  has  a 
quasi  proprietorship— a  right,  lacking  merely 
a  valuation— and  that  the  grossest  inequi- 
ty would  be  worked,  should  he  lose  his  right 
through  a  failure  upon  the  part  of  the  arbi- 
trators to  fix  a  valuation.  While,  therefore, 
a  court  of  equity  will  not  undertake  to  com- 
pel an  arbitration,  which  it  .cannot  control. 
It  will  in  such  case  make  an  appraisement  It- 
self, or  direct  It  to  be  done  by  Its  own  offi- 
cer, and  will  thereafter  enforce  specific  per- 
formance of  the  contract  upon  the  terms  so 
found. 

Under  the  facts  of  the  present  case,  the 
court  has  complete  Jurisdiction  in  equity  to 
fix  the  amount  of  the  rental  to  be  paid  by 
the  lessees  during  the  extension  of  five  years 
from  April  1,  1903,  and  to  enforce  specific 
performance  of  the  agreement  providing  for 
such  extension. 

The  assigimients  of  error  are  overruled, 
and  this  appeal  is  dismissed,  at  the  cost 
of  the  appellants.  The  decree  of  the  court 
below  Is  affirmed,  and  it  is  ordered  that  the 
record  be  remitted  for  further  proceedings 
in  accordance  with  this  opinion. 
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In  n  BENSON'S  ESTATE. 

Appeal  of  VOLLRATH. 

(Sapreme    Court    of    Pennsylvania.     May    2; 
1904.) 

WnX—OOMCIIi— BE  VOCATION   OF  BEQUEST. 

1.  Testator  devised  a  house  in  trost  for  an 
adopted  daughter  for  life,  with  remainder  over. 
The  house  had  been  purchased  as  a  residence 
for  her  at  a  cost  of  $22,500.  By  a  codicil  testa- 
tor devised  to  the  same  trustee  on  similar  trust 
another  houae  j>urchaBed  as  a  residence  for  the 
daughter  at  a  cost  of  $9,250.  Held,  that  the 
original  devise'  was  revoked  by  the  codicil. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  ot  the  estate  of  Harriet  S. 
Benson.  ITrom  a  decree  dismissing  petition 
to  compel  trustees  to  pay  over  rentals,  Flor- 
ence B.  Vollratta  appeals.    Affirmed. 

The  petition  set  out  that  testatrix  died 
September  3,  1902,  leaving  a  will,  of  which 
R  N.  Benson,  R.  D.  Benson,  and  Charles  M. 
Morton  are  executors;  that  i)etitioner  was 
decedent's  adopted  daughter,  and  had  Inter- 
married in  decedent's  lifetime  with  Alfred 
J.  Vollratb;  that  during  decedent's  lifetime 
she  purchased  in  her  own  name,  for  $22,500, 
premises  No.  1105  Spruce  street,  which  were 
occupied  by  petitioner  and  her  family  as  a 
residence  until  1899,  when  decedent  purchas- 
ed premises  No.  1621  Spruce  street,  since 
which  time  petitioner  and  her  family  have 
occupied  the  latter  premises  as  their  resi- 
dence; that  these  premises  were  bought  sub- 
ject to  a  mortgage  for  $20,000,  which  was 
not  payable  until  December  31,  1900,  and 
which  still  remains  unpaid;  that  by  dece- 
dent's will  a  certain  fund  was  given  her 
executors  in  trust  for  petitioner's  benefit, 
and  also  premises  No.  1105  Spruce  street  up- 
on the  same  trusts,  but  with  power  to  sell, 
and  with  the  proceeds  purchase  another  res- 
Idoice  for  petitioner,  should  she  so  desire; 
that,  after  the  purchase  of  premises  No.  1621 
Spmce  street  and  the  removal  of  petitioner 
thereto,  decedent  made  a  codicil  to  her  will, 
directing  that  the  latter  premises  should  be 
held  upon  the  same  trusts;  that  the  execu- 
tors assert  that  under  the  will  the  mortgage 
of  $20,000  is  not  to  be  paid  out  of  decedent's 
personal  estate,  and  that  there  is  no  trust  in 
petitioner's  favor  as  to  premises  No.  1106 
Spmce  street,  and  have  therefore  deducted 
from  petitioner's  income  the  interest  on  the 
mortgage,  and  have  not  paid  over  to  her  the 
rents  ccdlected  from  premises  No.  1105  Spmce 
street.  The  petition  averred  that  petitioner 
to  entitled  to  one  or  the  other  of  these  things, 
and  asks  relief  accordingly.  The  answer  ad- 
mitted the  facts,  but  denied  that  petitioner 
was  entitled  thereunder  to  the  relief  she  ask- 
ed. The  case  was  heard  by  Ashman  and 
Penrose,  JJ.  Ashman,  J.,  was  of  the  opin- 
ion that  the  petition  should  be  dismissed. 
Penrose,  J.,  was  of  the  contrary  opinion. 
The  court  being  equally  divided,  a  decree 
wais  entered  dismissing  the  petition. 


Argued  before  DEAN,  FELL,  BROWN, 
MESTRBZAT,  and  THOMPSON,  JJ. 

John  G.  Johnson,  for  appellant  Samuel 
Dickson,  Walter  B.  Rex,  and  Richard  C. 
Dale,  for  appellees.  George  Tucker  Bispham, 
for  residuary  devisees. 

THOMPSON,  J.  In  1890  Miss  Benson, 
who  had  adopted  the  appellant  as  her  daugh- 
ter, who  married  Alfred  J.  VoHrath,  bought 
for  her  the  property  1106  Spruce  street, 
PhUadelphla,  for  the  sum  ot  $22,600.  This 
property  was  purchased  by  her  as  a  resi- 
dence for  appellant,  and  in  her  will  she  jwo- 
vlded  "that  the  house  No.  1105  Spruce  street, 
which  I  have  purchased  for  my  said  adopted 
daughter  Florence  to  live  in,  shall  be  held  by 
the  trustees  named  in  my  will  for  the  said 
Florence  and  her  children,  under  the  same 
limitations,  conditions  and  upon  the  same 
trusts  as  are  set  forth  in  the  second  section 
of.  this,  my  ^wUl.  Should  the  said  Florence 
at  any  time  desire  to  change  her  residence, 
I  direct  that  the  said  house  may  be  sold  if 
she  desires  and  the  proceeds  applied  to  the 
purchase  of  another  house,  and  I  direct  that 
the  said  house  so  purchased  shall  be  held  by 
the  said  trustees  upon  the  same  trusts  and 
in  the  same  manner  as  herein  directed."  In 
1809  testatrix  bought  for  the  appellant  the 
property  situated  at  1621  Spruce  street  for 
the  sum  of  $9,250,  subject,  however,  to  a 
mortgage  of  $20,000,  payable  in  December, 
1900.  She  bought  this  property  as  a  residence 
for  appellant,  who  accordingly  moved  into  it 
from  1106  Spruce  street,  and  lias  since,  with 
her  family,  resided  there.  By  a  codicil  to 
her  will,  dated  January  10^  1901,  Miss  Ben- 
son provided  as  follows:  "As  I  have  pur- 
chased the  property  No.  1621  Spmce  street 
for  the  residence  of  my  adopted  daughter 
Florence,  who  has  removed  there  from  1106 
Spruce  street,  I  order  and  direct  that  the  said 
house  1621  Spruce  street  shall  be  held  by 
my  trustees  upon  the  same  trusts  and  in  the 
same  manner  as  set  forth  in  the  second  sec- 
tion of  my  will.  •  •  •  Elxcept  as  to  the 
changes  herein  made,  I  hereby  ratify,  con- 
firm and  establish  my  said  will  and  the  for^ 
mer  codicils  thereto." 

The  ai^ellant  contends  that  testatrix  by 
her  will  Intended  that  both  bequests  were 
to  be  operative,  and  that,  accordingly,  she  Is 
entitled  to  the  rents  of  the  one  and  the  right 
to  occupy  the  other  as  a  residence.  Appel- 
lees contend  that  she  intended  the  bequest 
in  the  codicil  alone  to  be  operative  and  to  be 
substitutional  of  the  first,  and  that  there- 
fore the  appellant  is  not  entitled  to  the  rents 
of  1106  Spruce  street  Testatrix  originally 
provided  a  trust  In  behalf  of  this  adopted 
daughter  In  the  sum  of  $200,000,  the  Income 
of  which  to  be  paid  to  her  during  life,  but 
subsequently  she  cut  down  somewhat  the 
principal  of  such  trust  fund.  Clearly  she 
Intended  to  give  appellant  a  substantial  in- 
come, and  to  couple  with  it  a  house  for  the 
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residence  of  benelf  and  family.  In  tbe  first 
instance  she  purcbased  No.  1105  Spruce 
street  for  her  "to  live  In,"  and,  In  case  slie 
desired  to  "change  her  residence,"  she  au- 
thorized tills  house  to  be  sold  and  the  pro- 
ceedd  "to  be  applied  to  tbe  purchase  of  an- 
other house."  Manifestly  she  intended  that 
after  her  d«ath  appellant  should  not  be  com- 
pelled to  condnue  to  Uve  at  tbe  one  place 
designated,  but  should,  In  case  she  should 
desire  to  do  so,  be  permitted  to  select  an- 
other place  for  iux  home.  In  that  event  the 
first  should  be  sold  and  the  proceeds  of  the 
sale  used  for  the  purchase  of  one  to  be  sub- 
stituted, but  before  her  death  appellant  chan- 
ged her  residence  to  1621  Spruce  street, 
which  testatriK  bad  purchased  for  her  as  a 
residence  in  lieu  of  1106  Spruce  street,  and 
accordingly,  to  carry  out  this  substitutional 
intention,  she  directed  by  her  codicil,  "as  I 
hare  purchased  the  property  No.  1621  Spruce 
street  for  the  residence  of  my  adopted  daugh- 
ter Florence  who  has  removed  there  from 
1106  Spruce  street,  I  order  and  direct  that 
my  said  house  No.  1621  Spruce  street  shall 
be  held  by  my  trustees  upon  the  same  trusts 
and  in  the  manner  as  set  forth  in  the  second 
section  of  my  will."  It  is  clear  that  the  pur- 
pose of  the  testatrix,  us  expressed  in  her 
will  and  codicil,  was  that  appellant  should 
have  a  house  for  a  residence.  In  the  first 
instance  that  house  was  No.  1106  Spruce 
street,  but  by  the  codicil  this  original  inten- 
tion as  to  that  house  was  changed  by  sub- 
stituting No.  1621  Spruce  street  The  words 
of  the  will  and  tbe  codicil  used  to  accom- 
plish her  purpose  import  a  substitutional  in- 
tention, and  their  construction  to  that  ef- 
fect has  the  warrant  of  Judicial  determina- 
tion. In  Sims  T.  Sims,  10  N.  J.  Eq.  158,  it 
is  said  that  when  a  legacy  is  given  for  a 
particular  purpose,  and  it  is  executed  by  the 
decedent  in  his  lifetime,  the  presumption 
arises  that  there  was  the  intention  to  cancel 
the  legacy.  In  Hlne  v.  EUne,  39  Barb.  507, 
tills  principle,  after  careful  consideration,  is 
recognized.  In  Miner  v.  Atherton's  Ez'r,  85 
Pa.  528,  it  is  said:  "A.  legacy  by  a  father 
to  a  child  is  understood  as  a  portion,  because 
it  Is  a  provision  by  a  parent  for  his  child. 
If  the  father  afterwards  advances  a  portion 
for  that  diild,  it  will  be  an  ademption  of  that 
legacy,  in  whole  or  in  part,  as  the  advance- 
ments are  larger  or  equal  to,  or  less  than, 
the  testamentary  portion."  In  Tussaud  t. 
Tussaud,  L.  &.  9  Ch.  Div.  363,  it  is  said: 
"As  I  understand  the  law,  the  court  pre- 
sumes that  the  parents,  including  In  the 
term  'parents'  tbe  person  oi  persons  stand- 
ing in  the  place  of  the  parents,  do  not  Intend 
to  give  double  portions  to  their  children." 
In  Benyon  v.  Benyon,  17  Vesey,  34,  it  is 
said:  "Where  the  same  quantity  has  been 
given,  and  the  same  cause,  or  no  additional 
reason  assigned  for  a  repetition  of  the  gift, 
the  court  has  inferred  the  testator's  Inten- 
tion to  be  the  same,  and  has  rejected  accu- 
mulations."   In  S'woope'a  Appeal,  27  Pa.  68, 


it  was  held  that,  where  there  Is  nothing  on 
the  face  of  tbe  will  and  no  circumstances  to 
indicate  an  intention  to  give  a  double  por- 
tion, the  advancement  will  be  a  satisfaction 
or  ademption  of  the  legacy. 

From  the  object  intended  to  be  accom- 
plished by  the  testatrix,  from  the  occupancy 
of  the  first  house  as  a  residence,  from  the 
removal  to  the  second  house  for  the  contin- 
uing purpose,  from  the  words  used  in  the 
original  will  and  from  those  used  in  the 
codicil,  it  Is  evident  that  the>  Intention  of 
the  testatrix  was  to  make  the  gift  of  the 
second  substitutional  for  the  first  The  mort- 
gage for  $20,000  upon  1621  Spruce  street  ma- 
tured some  two  years  before  the  death  of  the 
testatrix,  and  she  did  not  satisfy  it,  though 
amply  able  to  do  so.  There  is  no  evidence 
to  warrant  the  conclusion  that  by  her  will 
she  intended  it  to  be  paid  off  after  her  death. 

Therefore  the  assignments  of  erxor  are  not 
sustained,  and  the  decree  is  affirmed. 


(209  Pa.Ul) 

BANBS  et  al.  ▼.  VTNNBT. 

(Supreme    Court   of   Pennsylvania.     Blay    16, 

19(H.) 

DESCENT  ARD  DISTBIBUTION— BIOBTS  OV  BAJJ- 
BBOTHEB. 

1.  Under  Act  April  8,  1833  (P.  L.  315),  re- 
lating to  descent  and  distribution  of  the  estates 
of  intestates,  sections  6  and  9  (page  318),  a 
half-brother  of  an  intestate  by  a  common  moth- 
er, where  the  fathers  of  the  intestate  and  her 
half-brother  were  hrothera,  and  the  intestate  in- 
herits land  from  her  father,  is  entitled  to  the 
land,  to  the  exclusion  of  the  intestate's  paternal 
uncles  and  aunts. 

Appeal  from  Court  of  Common  Pleas. 
Bucks  County. 

Action  by  Elizabeth  p.  Banes  and  others 
against  William  H.  Finney.  Judgment  for 
defendant  and  plaintiffs  appeal.    Affirmed. 

The  following  is  tbe  opinion  of  the  court 
below  (Stout,  P.  J.): 

"Jesse  Finney  acquired  the  real  estate  Ja 
question  by  purchase  and  a  deed  of  convey- 
ance to  Iilm  dated  April  2,  1827.  He  is  the 
perquisitor,  or  first  purchaser,  through  whom 
the  inheritable  blood  must  come. .  Jesse  Fin- 
ney died  in  1854,  testate,  leaving  to  survive 
him  children  as  follows,  to  wit,  John,  James 
O.,  Samnel,  Ann  Eliza,  Hannah,  and  Sarah 
E.  The  said  Jesse  Finney,  by  his  last  will 
and  testament,  devised  the  said  >real  estate 
to  bis  son  John,  his  hdini  and  assigns,  sub- 
ject to  the  paymept  of  $1,700  to  his  son 
James,  and  $700  to  his  daughter  Ann  Eliza. 
Under  the  said  will  the  said  John  Finney  took 
the  said  real  estate  devised  to  blm  as  if  by 
descent  and  not  as  a  purchaser,  notwith- 
standing the  payments  to  the  other  heirs 
dhai^ed  upon  it  by  the  testator.  Blinney  v. 
Glasgow,  53  Pa.  141.  The  said  John  Finney 
died  in  1864,  seised  of  the  said  real  estate, 
and  intestate,  leaving  to  surrive  tilm  a  wid- 
ow, Mary,  and  one  child,  Elizateth,  as  his 
sole  heir.    The  said  £lizat>eth  was  the  daugh- 
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t«r  of  the  said  Mary,  and  took  the  safd  real 
estate  imder  tbe  Intestate  la-ws,  subject  to  the 
dower  of  her  mother  therein.  The  said  Mary 
Plnney,  widow,  afterwards  married  James  0. 
Fltmey,  a  brother  of  her  former  bnsband, 
John  Finney,  deceased.  By  this  marriage 
the  said  Mary  had  one  child,  William  H.  Fin- 
ney, the  defendant  In  this  case.  The  said 
William  H.  Finney  and  Elizabeth  Finney 
were  brother  and  sister  of  the  half  tdood, 
through  their  common  mother,  Mary  Finney. 
The  said  Blizabeth  Finney  died  Jnne  4,  1871, 
seised  of  the  said  real-  estate,  intestate,  and 
wlthont  Issne  and  wlthont  brothers  or  sis- 
ters of  the  whole  blood  or  their  descendants; 
bnt  she  left  surrlvlng  her  her  mother,  the 
said  Mary  Finney  (who  had  none  of  the 
blood  of  Jesse  Finney,  the  perqnlsltor.  In  her 
yeins),  and  a  brother  of  the  half  bl^od,  the 
said  William  H.  Finney,  the  defendant  The 
said  Bllzabetb  Finney  also  left  surviving  her 
andes  and  aunts,  to  wit,  James  0.  (tbe  father 
of  William  H.  Finney,  her  brother  of  the  half 
blood),  Samuel,  Ann  Eliza  Vanartsdalen, 
Hannah  Beans,  and  Sarah  B.  Praul,  being 
llie  brothers  and  sisters  of  her  father. 

"Tbe  case  stated  raises  the  single  question: 
Whether,  upon  the  death  of  Blizabetfa  Finney, 
the  real  estate  whereof  she  died  seised  as 
aforesaid  passed  under  the  intestate  laws  of 
this  commonwealth  to  William  H.  Plnney, 
her  brother  of  the  half  blood,  or  whether  the 
same  passed  to  her  uncles  and  aunts,  the 
above-named  brothers  and  sisters  of  her  fa- 
ther, John  Finney,  deceased.  Section  6  of 
the  act  relating  to  the  descent  and  distribu- 
tion of  the  estates  of  intestates,  approved 
April  8, 1S33  (P.  L.  318),  provides:  'In  default 
of  issue  and  brothers  and  sisters  of  the  whole 
blood. and  their  descendants,  and  also  father 
and  mother,  competent  by  this  act,  to  take 
an  estate  of  Inheritance  therein,  the  real  es- 
tate of  such  Intestate,  subject  to  the  life  es- 
tates hereinbefore  given,  If  any  shall  descend 
to  and  be  vested  in  fbe  brothers  and  slaters 
of  tbe  half  bloo<l  of  the  intestate  and  their 
issue  in  like  manner  respectively,  as  Is  here- 
inbefore provided  for  tbe  case  of  brothers  and 
sisters  of  the  whole  blood  and  their  issue.' 
This  section  clearly  vested  the  said  real  ^ 
tate  In  William  H.  Finney,  the  only  brother 
of  tbe  half  blood  of  tbe  Intestate,  unless  he 
was  incapable  of  taking  by  reason  of  the  pro- 
visions contained  in,  section  9  of  the  same 
act,  which  provides  as  follows:  That  no  per- 
son who  Is  not  of  the  blood  of  the  ancestors 
or  other  relations  from  whom  any  real  es- 
tate descended,  or  by  whom  It  was  given  or 
devised  to  the  Intestate,  shall  In  any  of  the' 
cases  before  mentioned,  take  any  estate  of 
inheritance  therein,  bnt  such  real  estate  sub- 
ject to  such  life  estate  as  may  be  in  existence 
by  virtue  of  this  act,  shall  pass  to  and  vest 
in  such  other  persons  as  would  be  entitled 
by  this  act,  If  the  persons  not  of  the  blood 
of  such  ancestor  or  other  relation  had  never 
existed,  or  were  dead  at  tbe  decease  of  the 
intestate.'    Is  William  H.  Finney  of  the  blood 


of  the  ancestor  from  whom  the  said  real  es- 
tate descended  or  was  devised?  That  is,  is 
he  of  the  blood  of  Jesse  Finney,  the  perqnls- 
ltor? William  H.  Finney  is  the  son  of  James 
C.  Finney,  who  was  tbe  son  of  Jesse  Finney, 
the  perquigltor.  EiUzabeth  Finney,  the  In- 
testate, was  tbe  daughter  of  John  Finney, 
deceased,  who  was  the  son  of  Jesse  Finney, 
tbe  perquisltor.  It  will'  thus  be  seen  that 
Elizabeth  Finney  and  William  H.  Finney, 
her  brother  of  the  half  blood,  had  a  common 
grandfather,  Jesse  Finney,  the  perquisltor, 
from  whom  they  derived  the  same  inheritable 
blood,  and  in  tiie  same  d^^-ee.  In  the  case 
of  Elizabeth  It  was  transmitted  through  her 
father,  John  Finney,  and  in  the  case  of  Wil- 
liam H.  Finney  it  was  transmitted  through 
his  father,  James  C.  Fttmey.  The  question 
of  next  of  kin  to  the  intestate  does  not  enter, 
into  this  case.  Section  6  of  said  act  casts 
tbe  inheritance  directly  from  the  intestate  to 
the  brother  of  the  half  blood,  who  has  In  him 
the  blood  of  the  perquisltor.  Section  7  of 
the  said  act,  by  which  the  real  estate  of  the 
Intestate  descends  to  the  next  of  kin,  by  Its 
own  terms  operates  only  In  default  of  all  per- 
sons before  described  In  said  act;  that  Is,  in 
default  of  brothers  and  sisters  of  the  half 
blood  of  the  intestate  and  their  issue,  aa  pro- 
vided for  in  section  6  of  said  act  The  prln- 
ciides  laid  down  in  Baker  v.  Chalfant,  5 
Whart  477,  and  Harf  s  Appeal,  S  Pa.  32,  rule 
this  case.  The  court  is  of  the  opinion  that 
upon  the  death  of  Elizabeth  Finney  tbe  said 
real  estate  descended  to  her  brother  of  the 
half  blood,  William  H.  Finney,  the  defendant, 
under  tbe  intestate  laws  of  the  common- 
wealth, subject  to  tbe  life  estate  of  the  said 
Mary  Finney,  his  mother,  therein.  The  said 
Mary  Fiimey  having  since  died,  the  defend- 
ant has  now  vested  in  Iiim  the  whole  of  the 
real  estate  described  in  the  case  stated. 

"Let  judgment  be  entered  for  the  defend- 
ant" 

Argued  before  MITGHBLL,  O.  J.,  and 
DEAN,  FELL,  MESTRBZAT.  and  THOMP- 
iJON,  JJ. 

Thomas  Ross,  Hugh  B.  Eastbura,  and 
George  ftoss,  for  appellants.  William  Stuck- 
ert  and  Wm.  B.  Stuckert,  for  appellee. 

PER  CURIAM.  This  judgment  is  affirmed 
on  the  opinion  of  the  court  below. 

cm  'Pi.  m 
PRICE  V.  PENNSTLVANIA  B.  CO. 
(Supreme  Court  of  Pennsylvania.     May  2,' 
1904.) 

B&ILBOADS— CONSTBDOnON  OT  BBANCHBS— SB- 
VIEW  BT  cotnrc.  ,.. 
1.  The  discretion  of  the  directors  of  a  railroad 
company  authorized  by  its  charter  (P.  L,  1846. 
p.  322,  %  17)  to  construct  branches  to  sudh  con- 
venient places  as  the  officers  may  deem  ad- 
vantajfeoDS)  if  exercised  in  good  faith,  cannot  be 
reviewed  by  the  courts. 

Appeal  from  Court  of  Common  Pleas,  Ches- 
ter County. 
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Bill  by  Joseph  Price  against  the  Pennsyl- 
vanla  Railroad  Company.  From  a  decree 
awarding  a  preliminary  injunction,  defend- 
ant appeals.    Reversed. 

The  following  are  the  findings  of  tacts  by 
the  court  below  (Hemphill,  P.  J.): 

"On  March  18,  1903,  at  a  m«ettng  of  the 
board  of  directors  of  defendant  company,  the 
following  resolution  was  adopted:  'Resolved, 
that  the  president  and  board  of  directors  of 
this  company  deem  it  advantageous  and  suit- 
ed to  pnxnote  the  convenience  of  the  inhabit- 
ants of  Chester  county  and  the  Interests  of 
this  company  that  a  low-grade  branch  line  be 
constructed  from  a  point  on  the  main  line  of 
Its  railroad  at  or  near  Faoli,  In  the  county  of 
Chester,  and  running  in  a  westerly  direction 
through  the  said  county  to  a  proposed  con- 
nection with  the  said  main  line  at  or  near 
Thorndale,  in  the  said  county,  a  distance  of 
about  fifteen  miles,  more  or  less,  and  that 
the  location  of  said  branch,  as  represented  on 
the  plan  this  day  submitted  to  the  board, 
marked  "No.  8381— new  freight  line  PaoU  to 
ThcHmdale,  Philadelphia  Div.,  P.  R.  R.,"  Is 
hereby  approved,  subject  to  such  modifica- 
tions as  the  president  may  deem  advanta- 
geous, and  that  the  proper  officers  are  here- 
by authorized  to  acquire  by  purchase  or  con- 
demnation the  necessary  right  of  way,  and 
to  construct  the  whole  or  any  part  of  said 
branch  at  such  time  or  times  as  In  the  Judg- 
ment of  the  president  may  be  for  the  best 
IntercEits  of  this  company.'  In  compliance 
with  this  resolution,  the  said  company  has 
laid  ont  and  commenced  the  construction  of 
a  new  line  of  railway  between  the  points 
named,  which,  in  substance,  is  thus  described 
by  its  assistant  engineer  of  construction  in 
charge. of  the  work:  The  new  line  branches 
away  ttom  the  main  line  at  or  near  PaoU 
Station,  and  runs  practically  parallel  with 
the  present  tracks  and  on  the  north  side  to 
Whitford,  where  it  crosses  the  present  tracks 
at  an  elevation  of  about  twenty-five  feet 
above,  to  the  sonth  side,  a  distance  of  about 
eight  miles.  The  distance  between  the  new 
and  main  lines,  on  this  stretch,  varies  from 
nothing  to  two  hundred  feet  After  crossing 
at  Whitford,  the  new  line  continues  south  of 
the  main  line  until  Thorndale  is  reached, 
when  they  again  unite.  The  distance  be- 
tween the  lines,  on  this  stretch,  varies  from 
nothing  to  two  thousand  feet  at  Downlng- 
town,  where  the  new  line  has  an  elevation 
above  the  surface  of  the  ground  of  one  hun- 
dred and  twenty-five  feet  and  above  the 
tracks  of  the  main  line  of  about  sixty-five 
feet.  At  Parkesburg,  west  of  Thorndale, 
the  new  line  again  leaves  the  main  line  and 
runs  west  to  Marysville,  a  total  distance  ap- 
proximately of  one  hundred  miles.  The 
width  of  the  roadway  is  thirty-two  feet  and 
is  intended  to  carry  two  tracks.  Through  the 
plaintiff's  property  the  base  of  the  line  at 
the  vridest  point  is  two  hundred  and  ten  feet 
and  its  elevation  above  the  surface  of  the 


ground  is  fifty  feet  It  la  to  be  a  low-grade 
road,  used  exclusively  for  freight  and  wltb- 
ont  stations. 

"The  road  Is  thus  described  by  the  board  of 
directors  of  the  defendant  company  in  their 
fifty-sixth  annual  report  made  to  the  stock- 
holders on  March  10, 1903:  'Sixth.  The  build- 
ing, in  connection  with  the  four-tracking  of 
the  Northern  CentnK  Railway,  between  the 
new  Falrvlew  yard  and  York  Haven,  of  a 
new  double-track,  low-grade  ralhroad  about 
ninety-five  miles  in  length  from  the  latter 
pohit  via  Columbia  to  Philadelphia.  This 
line  will  cross  the  Susquehanna  river  by  a 
stone-arched  bridge  near  Shock's,  will  utilize 
five  miles  of  your  Columbia  &  Port  Deposit 
Railroad  from  Columbia  to  Creswell,  where 
the  new  line  leaves  the  Susquehanna  to  enter 
the  valley  of  the  Pequea;  will  run  thence  to 
your  nialn  line  at  Parkesburg,  which  it  will 
follow  from  Parkesburg  to  Thorndale,  and 
parallel  it  from  Thorndale  to  PaoU,  while  the 
main  line  between  PaoU  and  Philadelphia 
will  be  six-tracked.' " 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  FELL,  MESTREZAT,  and  THOMP- 
SON, JJ. 

John  6.  Johnson  and  John  J.  Plnkerton, 
for  appellant  Edward  A.  Maglll  and  Thom- 
as W.  Pierce,  for  appeUee. 

MITCHELL,  C.  J.  By  Its  act  of  Incorpo- 
ration the  appellant  company  Is  authorized 
"to  make  such  lateral  railroads  or  branches 
leading  from  the  main  line  of  their  said  rail- 
road to  such  convenient  place  or  points  In 
either  of  the  counties  into  or  through  which 
the  said  main  line  of  their  road  may  pass,  as 
the  president  and  directors  may  deem  ad- 
vantageous and  suited  to  promote  the  con- 
venience of  the  inhabitants  thereof  and  the 
interests  of  said  company."  P.  L.  1846,  p. 
322,  §  17.  On  March  18,  1903,  the  company 
passed  a  resolution  "that  the  president  and 
board  of  directors  of  this  company  deem  It 
advantageous  and  suited  to  promote  the  con- 
venience of  the  inhabitants  of  Chester  coun- 
ty and  the  interests  of  this  company  that  a 
low-grade  branch  line  be  constructed  from  a 
point  on  the  main  line  of  Its  railroad  at  or 
near  Paoll,  In  the  county  of  Chester,  and 
running  in  a  western  direction  through  the 
said  county  to  a  proposed  connection  with 
the  said  main  line  at  or  near  Thorndale,  in 
the  said  county,"  etc.  In  September,  1903, 
the  board  passed  an  additional  resolution 
that  the  Improvement  In  qnestlon  "which, 
in  the  opinion  of  the  board,  is  necessary  for 
the  better  securing  the  safety  of  persons 
and  property  and  Increasing  the  faciUtles 
and  capacity  for  the  transportation  of  traf- 
fic on  this  company's  railroad,  is  Intended 
and  designed  as  a  means  of  affording  neces- 
sary transportation  facilities  in  connection 
vrith  and  In  addition  to  the  company's  exist- 
ing line  of  railroad."  On  a  bill  filed  by  a 
property  owner  through  whose  land  the  pro- 
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posed  eztenalon  was  to  run  tbe  court  Issued 
tbe  Injunction  from  wJUch  we  bare  this  ap- 
peal. 

Tbe  grounds  of  Its  action  are  clearly  ex- 
pressed In  tbe  following  extract  from  the 
opinion  of  the  learned  court  below:  "That 
it  would  be  'a  branch'  may  be  conceded,  for 
our  courts  have  held  the  extension  of  a  main 
line  or  the  construction  of  a  road  from  any 
part  of  the  main  line  to  be  a  branch,  and 
tliat  It  may  even  be  longer  than  tbe  main 
line  itself.  But  the  act  of  1846  does  not  con- 
fer upon  the  company  unlimited  branching 
powers,  or  authorize  it  to  construct  branches 
wherever  or  for  whatsoever  purposes  it  see 
fit;  but  only  'to  such  convenient  place  or 
points  in  either  of  the  counties  into  or 
tlirongh  which  the  said  main  line  of  their 
road  may  pass  as  tbe  president  and  directors 
may  deem  advantageous  and  suited  to  pro- 
mote the  convenience  of  the  Inhabitants 
thereof,  and  the  interests  of  said  company.' 
Now,  the  purpose  for  which  this  branching 
power  is  conferred,  aside  from  that  of  ben- 
^tiog  the  company,  is  of  a  public  char- 
acter, vis.,  to  develop  the  county  in  which  It 
is  built  and  'promote  the  convenience  of  its 
inhabitants'  by  giving  them  better  railroad 
faculties  for  the  transportation  of  their  per- 
sons and  products.  To  what  'convenient 
place  or  iwintB'  in  tlie  county  of  Chester 
would  the  proposed  road  lead?  Tbe  answer 
most  be,  "To  none,'  for  it  enters  tbe  county 
from  the  east  on  the  roadway  of  the  main 
line,  and  continues  thereon  until  Paoll  is 
reached,  where  it  diverges  a  short  distance 
to  the  north,  that  it  may  secure  a  better 
grade  ttian  the  main  line  atCords,  runs  par- 
allel thereto  until  Wbitford  is  reached,  where 
it  crosses  the  main  line  and  diverges  a  short 
distance  to  the  south,  and  again  runs  parallel 
wltb  the  main  line  until  Tborndale  is  reach- 
ed, where  it  again  enters  upon  and  uses  the 
roadway  of  the  main  line  to  Parkesburg, 
where  it  again  diverges  and  shortly  enters 
the  county  of  Lancaster,  leading  to  no  'place 
mr  points'  in  tbe  county  of  Chester,  and  es- 
tablishing no  stations  therein.  How  can 
such  a  line  of  railroad  be  said  to  promote 
the  convenioace  of  the  inhabitants  of  Ches- 
ter county?" 

By  tlie  opinion  it  appears  that  the  court 
differed  with  the  board  of  directors  as  to 
the  promotion  of  the  convenience  of  the  in- 
habitants of  the  county  by  tbe  proposed 
branch  road— tliat  It  held  that  the  burden  of 
proof  was  on  the  defendant  to  show  such 
convenience,  and  that  no  sufflci^it  proof  to 
that  effect  had  been  presented.  This  view 
unfortunately  overlooks  the  fact  that  the  de- 
cision as  to  the  convenience,  etc.,  is  vested 
by  the  statute  in  the  board  of  directors,  and 
not  in  the  court.  A  difference  of  opinion  or 
judgment  on  the  facts  in  this  regard  is  al- 
■togettaer  immaterial.  The  decision  of  the 
board  is  not  reviewable  by  the  court,  except 
BO  far  as  to  see  that  it  is  in  good  faith  an 
exercise  of  tbe  branching  power  conferred 


by  tbe  charter.  Unless  It  is  clearly  ultra 
vires  in  that  respect,  the  court  has  no  au- 
thority to  interfere.  The  language  of  the 
statute  is  too  plain  to  admit  of  any  other 
construction,  "to  make  such  lateral  railroads 
or  branches  *  *  *  as  the  president  and 
directors  may  deem  advantageous  and  suited 
to  promote  the  convenience  of  the  inhabit- 
ants thereof,  and  tbe  interests  of  said  com- 
pany." If  an  inquiry  into  the  merits  were 
permissible,  it  might  well  be  suggested  that, 
although  the  route,  grade,  etc.,  do  not  ap- 
pear to  be  such  as  to  afford  any  additional 
conveniences  in  tbe  way  of  stations  or  points 
of  connection  for  the  inhabitants,  yet  their 
convenience  might  be  greatly  promoted,  as 
indicated  in  the  supplementary  resolution  of 
September,  1003,  by  the  additional  facilities 
of  freight  transportation  on  a  "low-grade 
branch,"  thereby  relieving  congestion  on  the 
main  line  and  opening  opportunity  for  more 
or  better  passenger  service.  But,  as  already 
said,  this  is  not  a  matter  with  which  the 
courts  have  anytlUng  to  do.  The  discretion 
of  the  president  and  directors,  if  exercised 
In  good  faith  within  the  limits  of  the  ctiar- 
ter  rights,  is  conclusive. 

Decree  reversed,  and  bill  directed  to  be 
dismissed. 

dw  Pa.  lot) 
ASTWOOD  ▼,  WANAMAKER  et  al. 

(Supreme  Court  of  Pennsylvania.     April  18, 
1904.) 

APFEAI,— JtrBISOIcnoNAI.  AMOUNT. 
1.  Where  an  appeal  is  taken  from  a  judg- 
ment for  the  payment  of  money  tbe  aihount  in 
coutroverBy  for  purposes  of  Jurisdiction  is,  un- 
der Act  May  5,  1899  (P.  L.  248),  determmed  by 
the  amount  of  tbe  judgment. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Henry  C.  O.  Astwood  against 
John  Wanamaker  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Remitted 
to  tbe  superior  court 

On  tbe  report  of  a  referee  the  following 
judgment  was  entered: 

"Judgment  without  appeal,  or  writ  of  error, 
or  objection,  or  exception  is  hereby  entered 
in  favor  of  the  defendants  and  against  the 
plaintiff  in  the  above-entitled  matter  for  one- 
half  the  cost  of  the  proceedings  before  the 
referee,  including  one-half  of  the  total  fee 
of  the  referee  of  $600;  that  the  defend- 
ants are  not  at  the  present  time  Indebted  to 
tbe  plaintiff;  and  that  when  defendants  shall 
have  received  from  payments  since  April 
4, 1901,  from  the  foreign  debt  of  the  republic 
of  San  Domingo,  the  sum  of  $23,862.36,  with 
interest  at  6  per'  cent  from  April  4,  1901. 
and  shall  have  further  received  any  balance 
of  the  sum  of  $9,149.98  due  by  tbe  plaintiff 
to  tbe  defendants  upon  an  account  between 
tbe  two,  with  interest  thereon  from  Febru- 
ary 1,  1899,  which  then  remains  unpaid  out 
of  the  collateral  of  the  piai^tilF  in  the  bands 
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of  the  defendants,  the  defendants  shall  then 
assign  to  the  plaintiff  without  recourse  what- 
ever claim  the  defendants  may  have  against 
the  Dominican  goremment  under  the  act  of 
Congress  of  said  government  of  April  4, 
1881,  and  any  collateral  remaining  in  their 
hands  belonging  to  the  plalntUI." 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  FHLL,  BROWN,  MESTBBZAT, 
POTTER,  and  THOMPSON,  JJ. 

Lincoln  L.  Eyre,  for  appellant  P.  F. 
Bothermel  and  Samuel  M.  Clement,  Jr.,  for 
api)ellees. 

PEB  CITBIAM.  A  majority  of  the  court 
aire  of  the  opinion  that  this  case  falls  within 
the  rule  of  construction  of  the  act  of  May 
5,  1899  (P.  L.  248),  adopted  In  Prentice  T. 
Hancock,  204  Pa.  128,  63  Atl.  763,  and,  as  the 
money  item  of  the  judgment  Is  less  than  ^l,* 
600,  the  appeal  must  go  to  the  superior 
court  We  therefore  express  no  opinion  on 
any  of  the  questions  raised. 
'  Becord  ordered  to  be  remitted  to  the  bu- 
^>erior  court 

.(!f)9  Pa.  t^ 

SIEGER  T.  SIEOER  et  al. 

(Supreme  Court  of  Pennsylvania.    April  18, 
1904.) 

Bsr-oiv— FusA— ujkruiTions— A.ccoi7ni 

BEN  DEB— I NTEBEST. 

'  i.  The  heirs  of  a  tenant  in  common  sued  the 
other  tenants  in  common  separately  for  a  share 
in  the  profits  of  the  estate.  The  actions  were 
oonaolidated,  and  changed  to  account  render. 
A  reference  was  made  by  an  order  indicating 
110  purpose  to  waive' tne  rights  of  either  party 
nor  to  change  the  cause  of  action.  Defendants 
offered  to  prove  that  decedent  had  received 
more  tlian  his  share  of  the  profits  in  his  life- 
^nie,  for  which  he  had  failed  to  account.  Held 
not  'error  to  reject  the  proposed  set-off.  It  be- 
ine  primarily  a  claim  against  defendant's  ex- 
ecatora. 

2.  Where  plaintiffs'  decedent  died  in  1891,  and 
plaintiffs  brought  an  action  against  their  co- 
tenants  In  assumpsit  in  1896,  whicli  was  changed 
to  account  render  on  July  19,  1897,  a  plea  of 
set-off,  based,  on  moneys  received  by  decedent, 
inore  than  seven  years  after  the  last  of  the 
money  was  charged  to  have  been  received,  was 
barred, 

,  3.  Where  one  tenant  in  common  sues  hia  co- 
tenafats  in  account  render,  defendants  cannot 
comnlain  where  the  court  charges  interest  not 
fr«Hn  the  time  when  the  money  was  received, 
.but  from  the  time  when  it  should  have  l>een 
paid  over  after  a  reasonable  allowance  of  time 
tor  settlement 

,  Appeal  from  Court  of  Common  Pleas,  Le- 
high County. 

Actions  by  Mary  C,  Sieger,  administratrix 
of  Charles  S.  Sieger,  deceased,  against  Aman- 
^us  Sieger  and  against  Lewis  A.  Sieger.  The 
actions  were  consolidated.  From  judgments 
.for  plaintiff,  defendants  appeal.    Affirmed. 

'  The  parties  in  the  actions  entered  Into  the 
ifollowing  agreement: 

"(1>  That  the  ruiiee  of  reference  heretorore 
entered  be  stricken  off.  (2)  That  aaii  i\\.> 
'ca8e»  be  eonsolldated  into  one  action  i.s  of 


No.  62,  January  term,  1887,  in  Which  the 
above  plaintiffs  shall  be  plalntiffa  and  Amaa- 
dus  Sieger  and  Lewis  Sieger  defendants.  (3) 
That  the  name  of  Caroline  Sieger,  surviving 
administrator  of  John  Sieger,  deceased,  shall 
be  added  as  plaintiff.  (4)  That  the  form  of 
action  be  changed  from  assumpsit  to  an  ac- 
tion of  account  render.  (5)  That  the  plain- 
tiffs shall  file  a  suitable  statement  or  declara- 
tion in  account  render,  to  which  the  defend- 
ants shall  file  such  plea  or  pleas  as  are  prop- 
er and  appropriate  In  actions  of  account  rea- 
der. (6)  After  the  case  Is  thus  at  issue, 
James  L.  Marsteller,  Calvin  B.  Amer,  and 
Leo  Wise,  Esq.,  shall  be  appointed  referees 
to  hear  testimony,  decide  all  questions  of  law 
and  fact  arising  before  them,  state  an  account 
between  the  respective  parties  plaintiffs  and 
defendants  and  between  each  of  them,  re- 
spectively, and  to  make  report  thereof  as  pro- 
vided by  the  several  acts  of  assembly  in  such 
case  made  and  provided;  and  that  such  ref- 
erence be  made  a  rule  of  court  reserving  the 
right  to  either  and  all  parties  to  this  aotion 
to  file  exceptions  to  the  actlouv  award,  and 
report  of  said  referees,  or  to  take  an  appeal 
therefrom  to  the  court  of  common  pleas,  ot 
both,  and  thereafter  to  the  superior  court  or 
Supreme  Court  as  may  be  deemed  expedient 
or  proper;  the  said  reference  and  appointment 
of  referees  to  have  the  same  effect  In  all  re- 
spects as  if  a  rule  of  reference  had  been  duly 
entered  and  said  referees,  chosen  under  aucb 
rule  of  reference." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MBSTEBZAT,  and  POT- 
TER, JJ. 

Thomas  F.  Diefenderfer  and  John  Rupp, 
for  appellants.  Edward  Harvey,  Edwin  H. 
Stlne,  and  A.  6.  Desalt  for  appellees. 

MITCHELL,  a  J.  Plaintiffs,  as  heira  of 
John  Sieger,  brought  separate  suits  in  as- 
sumpsit against  Amandns  Sieger  and  Lewis 
A.  ^eger,  who  had  been  tenants  in  common 
with  John,  for  their  share  of  the  profits  of 
the  estate  in  common,  received  by  Amandus 
and  Lewis  since  the  death  of  John.  By  agree- 
ment the  two  actions  were  consolidated  into 
one,  and  changed  in  form  to  account  render. 
At  the  trial  the  defendants  offered  to  prove 
that  John  had  received  In  his  lifetime  more 
than  his  share  of  the  profits,  for  which  he  had 
failed  to  account  and  was  thereby  indebted 
to  the  defendants.  Objection  by  plaintiffs 
was  sustained,  and  the  evidence  excluded  on 
the  grounds  of  the  statute  of  limitations,  and 
that  the  proposed  set-off  was  not  in  the  same 
right  It  is  practically  conceded  by  appel- 
lants that  this  ruling  would  be  correct  in  an 
ordinary  action.  Plaintiffs  were  claiming  in 
their  own  right  as  tenants  In  common  for 
their  purparts  of  the  profits  since  the  death 
of  their  ancestor,  while  the  set-off,  indepen- 
dent of  the  question  of  the  statute  of  limita- 
tions, was  at  least  primarily  against  the  an- 
c:  Cur's  executors.    But  appeUanta  claim  that 


Digitized  by 


Google 


ftu) 


MABSHALL  ▼.  DE  BAVEN. 


a<u 


br  tbe  agreement  of  oonaoUdation  and  change 
of  form  of  the  actions  all  these  matters  were 
Intended  to  be 'brought  together  and  opened 
for  adjndlcation  In  the  consolidated  suit. 
Thin  Is  the  real  qneattoo  In  the  case. 

The  original  actions  of  assnmpsit  were 
based  on  claims  by  the  plaintiffs  In  their 
own  right  since  the  death  of  their  ancestor, 
as  tenants  In  common  with  the  defendants. 
Assumpsit  was  an  inappropriate  form  of  ac- 
tion, and  the  agreement  changed  It  to  account 
render.  The  name  of  Caroline  Sieger,  sur- 
TlTlng  administratrix  of  John  Sieger,  was 
added  as  a  plaintiff;  for  what  reason  doee 
not  appear,  unless,  as  suggested  in  the  argu- 
ment, because  she,  as  widow,  was  entitled  to 
a  dower  Interest  in  the  profits  of  tbe  Joint  es- 
tate. The  agreement  provided  "that  the 
plaintiffs  shall  file  a  suitable  statement  or 
declaration  in  account  render,  to  which  the 
defendants  shall  file  such  plea  or  pleas  as 
are  proper 'and  appropriate  In  actions  of  ac- 
count render."  This  contemplates  the  exist- 
ing controversy,  but  makes  no  change  in  the 
oiuse  of  action.  The  agreement  is  not  only 
one  of  amendment  of  form,  but  also  one  of 
reference  for  purposes  of  trial,  and  was  to  be 
made  a  rule  of  court.  What  the  referees 
were  to  do  was  stated  clearly,  but  in  very 
general  language,  "to  hear  testimony,  decide 
all  qnestiona  of  law  and  fact  arising  before 
them,  state  an  account  between  the  respective 
parties  plaintiffs  and  defendants,  and  be- 
tween each  of  them  respectiveiy,  and  make  re- 
port thereof  as  provided  by  tbe  acts  of  aa- 
sembly."  In  other  words,  the  referees  were 
to  take  tbe  place  o<  a  court  and  jury,  and 
determine  the  case;  at  issue  between  the  pas- 
ties. Tbero  Is  no  indication  of  any  purpose 
either  to  enlarge  or  to  waive  tbe  rights  of 
dtber  party  as  they  existed  at  tbe  time,  nor 
to  change  in  any  way  the  ca^ue  of  action  At 
isBoe  between  them.  Such  an  agreement 
would  have  been  oompetoit  for  the  patties 
to  make,,  but  it  would  have  been  an  entire 
change  in  tbe  pending  ooutroverBy  between 
them,  and  would  naturally  )>ave  been  ex- 
pressed spedflcally  in  terms  which  would  not 
have  admitted  of  doubt.  It  certainly  ought 
not  to  be  inferred  from  tbe  use  of  general 
language  whose  ordinary  meaning  Imports 
only  a  cbange  of  method  in  l^e  determina- 
tion of  an  existing  controversy.  As,  there- 
fore^ tbe  dalm  offered  in  evidence  by  defend- 
ants was  against  a  different  party  from  the 
plaintiffs,  and  in  a  different  right,  it  was 
properly  etduded,  whether  called  technically 
a  set-off  or  an  item  of  credit  in  account  ren- 
dw. 

But,  In  addition,  the  claim  was  clearly  bar- 
jed  by  tbe  statute  of  llmitationa.  John  Sie- 
ger died  In  AivU,  1891.  Tbe  plabitiffs  com- 
menced tbdr  actions  in  assumpsit  in  Decem- 
ber, 1896.  Tbe  agreement  of  consolidation 
and  ebange  of  form  was  made  in  July,  1887, 
and  the  plea  uuder  which  defendants  offered 
the  excluded  evidence  was  filed  in  June,  1898, 
more  tban  seven  years  after  the  last  of  the 


moneys  cbaiged  to  have  been  unlawfully  le- 
talned  could  have  been  received  by  John  Se- 
ger.  The  statute  of  limitations  runs  against 
a  set-off  until  it  is  pleaded.  Gllmore  v.  Beed, 
76  Fa.  462:  Wlseciirver  v.  Klncaid,  88  Fa. 
100.  The  agreement,  as  already  discussed, 
made  no  change  in  the  rights  of  the  parties 
as  to  the  cause  of  action  at  issue,  but  merely 
in  the  tribunal  and  mode  of  trial.  If  tbe 
case  had  gone  to  a  Jury  in  the  ordinary  course 
without  the  agreement,  the  statute  of  llmi- 
tationa would  have  been  a  bar  to  the  claim, 
and  the  agreement  made  no  change  In  this 
respect 

A  second  and  subordinate  question  in  the 
case  is  whether  defendants  were  properly 
charged  with  Interest  on  the  sum  found  to  be 
due  by  them  on  the  accounting.  Tbe  court 
did  not  compute  the  interest  from  the  date 
when  the  moneys  were  received,  but  made  a 
reasonable  allowance  for  settlement,  and 
charged  Interest  only  from  the  time  when 
the  money  should  have  been  paid  over.  This 
was  as  favorable  to  appellants  as  they  were 
entitled  to  ask.  See  McGowan  t.  Bailey,  179 
Pa.  470,  86  AU.  325. 

Judgment  affirmed. 


(M  Pa.  m) 
MARSHALL  et  nx.  v.  DE  HAVEN. 
(Supreme  Court  of  Pennsylvania.     May  16, 
lOM.) 

TBKSFASS— FLKADinO— STATBlCBnT. 

1.  A  Statement  in  trespass  averred  that  plain- 
tiff was  the  sole  heir  of  a  deceased  uncle,  who 
by  his  will  had  made  her  only  a  Bominal  bene- 
ficiary; that,  after  the  ezecutioa  of  the  will, 
testator  expressed  a  desire  to  change  it  in  her 
favor ;  that  defendant  induced  a  third  person 
to  persaade  testator  to  allow  the  will  to  remain 
as  It  was,  and  had  paid  anch  person  $3,000  for 
his  services.  There  was  no  averment  of  any 
undue  influence  or  :(rand.  nor  that  testator 
would  have  changed  his  will  in  favor  of  plain- 
tiff but  for  defendant  Beld,  that  a  demurrer 
was  properly  sustalnad. 

Appeal  from  Court  of  Common  Pleals,  Ches- 
ter County. 

Action  by  Joseph  N.  Marshall  and  wife 
against  William  De  Haven.  From  an  orddr 
sustaining  a  demurrer  to  the  statement 
plaintiffs  appeaL    Affirmed. 

The  statement  in  trespass  was  as  follows: 
"The  plaintiff  la  the  sole  heir  at  law  (being 
his  niece)  of  William  McCorkle,  late  of  East 
FaUowfield  township,  Cheater  county .-deeees- 
ed,  who  died  August  17,  ISOB,  haMdg  fltst 
made  his  last  will,  dated  Jane  28,'1894  where- 
in and  whereby  the  wtaole  estate  ot  safd  de- 
cedent was  devised  to  strangers  in  blood,  and 
tbe  plaintiff  was  cut  off  (with  the  exception 
of  a  $6  legacy)  from  any  share  in  an  estate 
of  $250,000.  Between  the  time  of  the  execu- 
tion of  said  will,  in  June,  1894,  and  his 
death,  in  1885,  William  McCorkle  expressed 
a  wish  and  desire  to  change  his  will  In  fav<»r 
of  his  niece.  Tbe  defendant  above  named 
was  a  residuary  legatee,  and  any  such  change 
in  said,  will  would  be  a  loss  to  blm.    Where- 
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upon  he  Induced  George  J.  Faddls  to  talk 
to  and  influence  William  McCorkle  and  in* 
dnce  blm  to  permit  the  will  to  remain  as  it 
was,  for  which  conduct  upon  the  part  of 
Faddls,  be,  the  said  William  De  Haven,  the 
said  defendant,  paid  said  Faddls  $3,000.  Tba^ 
said  conduct  on  defendant's  part  was  un- 
known to  plaintiff  within  six  years.  Where- 
fore she  has  been  damaged  In  the  sum  of 
$100,000  to  recover  which  she  brings  this 
suit" 

Argued  before  MITCHELL.,  O.  J.,  and 
DEAN,  FELL,  MESTREZAT,  and  THOMP- 
SON, JJ. 

Charles  H.  Pennypacker,  for  appellants. 
Alfred  P.  Reld,  for  appellee. 

PER  CURIAM.  The  learned  Judge  below 
was  quite  correct  in  holding  that  the  plain- 
tiff's statement  sets  out  no  cause  of  action. 
The  fact  that  the  plaintiff  was  heir  or  next 
of  kin  to  the  testator  gave  her  no  legal  in- 
terest in  his  estate  during  bis  life,  nor  aft- 
er his  death,  leaving  a  will  disposing  of  his 
estate  to  others.  What  interest,  then,  does 
she  aver?  That  between  the  making  of  his 
will  and  his  death  the  testator  "expressed  a 
wish  and  desire  to  change  his  will  in  favor 
<)t"  plaintiff.  An  unexecuted  wish  or  desire 
to  change  bis  will  gave  plaibtiff  no  more 
right  or  legal  interest  than  she  had  befor 
ThiB  wrongful  act  complained  of  is  that  de- 
fendant "was  a  residuary  legatee,  and  any 
such  change  in  said  will  would  be  a  loss  to 
bim.  Whereupon  be  induced  George  J.  Fad- 
dls to  talk  to  and  Influence  William  McCor- 
kle, and  induce  him  to  permit  the  will  to 
remain  as  it  was,  for  which  conduct  upon 
the  part  of  Faddls,  he,  the  said  William  De 
Haven,  the  said  defendant,  paid  said  Faddls 
$3,000."  There  is  here  no  averment  tbat 
Faddls  was  to,  or  did,  use  any  fraud,  misrep- 
resentation, or  undue  influence;  that  be  was 
successful  in  preventing  any  change;  that 
but  for  him  the  testator  would  have  chan- 
ged bis  will,  or,  if  the  testator  bad  done  so, 
what  be  would  have  given  to  the  plaintiff. 
It  may  have  been  very  unhandsome  conduct 
on  the  part  of  defendant,  but  the  statement 
wholly  falls  to  show  any  tort  redressible  at 
law. 

Judgment  afSrmed. 


(2M  Pa.  170) 

DONITHBN  v.  INDEPENDENT  ORDER 

OF  FORESTERS  et  al. 

(Supreme  Court  of  Pennsylvania.     May  9, 

1904.) 

BENEFIT     ASSOCIATION— BBNEFICIARIES— 
TBUST. 

1.  The  charter  of  a  benefit  association  pro- 
vided for  the  payment  to  the  widows,  orphans, 
dependents,  or  other  beneficiaries  whom  a  mem- 
ber might  have  designated  as  the  objects  of  his 
beneficiary  fund.  The  constitution  stated  that 
the  object  of  the  order  was  a  payment  to  the 
member,  or  bis  wife,  or  his  affianced  wife,  or 
his  children,  or  his  blood  relations,  or  persons 
dependent  upon  him,  designated  by  the  member. 


Held,  that  a  brother  might  be  designated  as 
such  t>eneficiary. 

2.  Where  a  brother's  name  was  inserted  as  a 
beneficiary  in  a  certificate  Issued  to  a  member 
of  a  benefit  association  as  trustee  for  the  mem- 
ber's wife  without  his  knowledge — the  wife  then 
being  a  minor — the  trust  will  be  enforced  in 
favor  of  her  when  she  becomes  of  age. 

Appeal  from  Court  of  Common  Pleas, 
Blair  County. 

Bill  by  Ella  Donithen  against  tbe  Inde- 
pendent Order  of  Foresters  and  another. 
From  a  Judgment  dismissing  the  bill,  af- 
firmed by  the  superior  court,  plaintiff  ap- 
peals.   Rever&ed. 

Argued  before  MITCHELL,  O.  J,  and 
DEAN,  BROWN,  POTTER,  and  THOMP- 
SON, JJ. 

Thomas  H.  Greevy  and  A,  8.  Flsber,  for 
appellant  J.  Banks  Kurtz  and  J.  S.  Leisen- 
rlug,  for  appellees. 

DEAN,  J.  Frederick  Donithen  was  a 
brakeman  In  tbe  employ  of  tbe  Pennsyl- 
vania Railroad,  was  about  25  years  of  age; 
bad  a  wife,  Ella  Donithen,  this  appellant, 
to  whom  be  bad  been  married  between  3 
and  4  years;  she  at  the  time  of  marriage 
being  only  about  18  years  old.  They  bad  no 
children;  lived  together  and  kept  house  in 
Altoona  up  to  September,  1888^  when,  while 
in  tbe  service  of  tbe  railroad  company,  be 
was  killed  in  an  accident.  AXter  bis  mar^ 
riage  he  became  tbe  owner,  for  tbe  consid- 
eration of  $1,200,  of  tbe  dwelling  in  which 
they  lived.  Of  this  but  $300  bad  been  paid, 
and  the  balance,  $800,  was  secured  by  a 
mortgage  on  tbe  property.  He  also  owned 
tbe  household  furniture  In  tbeir  home,  of  no 
great  value.  About  sbc  months  before  his 
death  be  had  become  a  member  of  tbe  Or- 
der of  Foresters,  one  of  the  defendants,  a 
beneflcial  society,  and  received  a  certificate 
of  $1,000,  which,  according  to  the  charter, 
was  payable  at  his  death  to  his  widow,  ctall- 
dren,  or  others  dependent  on  the  member,  or 
to  blood  relations,  as  might  be  designated  by 
the  member  in  tbe  certificate.  At  the  time 
the  certificate  was  issued,  the  member,  Fred- 
erick Donithen,  designated  in  it  as  benefi- 
ciary Lloyd  Donithen.  an  older  brother,  and 
one  of  these  defendants.  He  claims,  as  ab- 
solutely bis,  the  $1,000.  Tbe  widow  claims 
tbat  he  was  named  merely  as  trustee  -  for 
her,  and  that  she  la  entitled  to  tbe  money. 
The  beneficial  order  takes  no  part  In  tbe 
dispute,  and  paid  tbe  money  into  court  to 
abide  its  order.  On  bearing,  tlfe  court  of 
common  pleas  awarded  the  money  to  the 
brother,  the  superior  court  affirmed  that  de- 
cree, and  we  have  this  appeal  by  the  widow. 

On  tbe  argument  both  in  tbe  common  pleas 
and  superior  court,  as  well  as  in  this  court, 
counsel  for  tbe  widow  claimed  tbat,  by  the 
constitution  and  by-laws  of  the  association, 
the  purpose  of  the  association  was  to  pro- 
vide a  benefit  fund  for,  first,  the  widow  and 
orphans,  then  for  dependents,  and  then  for 
blood  relations;  tbat  tbe  naming  of  a  broth- 
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er  not  dependent  on  blm,  to  the  exclusion  of 
a  widow  wlio  was,  la  In  direct  contravention 
of  tbe  purjMse,  as  disclosed  by  tbe  charter 
and  by-laws,  and  therefore  the  widow's  right 
to  claim  la  not  defeated.  While  we  concede 
that  Bueh  was  the  general  and  main  purpose 
of  the  order,  It  was  settled  by  this  court  in 
the  well-consldeied  case  of  Maneely  t. 
Knights  of  Birmingham,  115  Fa.  306,  9  Ati. 
41,  that  the  general  purpose  is  not  violated 
by  a  designation  of  one  not  In  the  order  nam- 
ed in  the  general  purpose.  So  in  that  case 
the  money  was  awarded  to  a  sister  of  the 
deceased  member,  who  was  named  in  the 
certificate  as  beneflciaiy,  to  the  exclusion  of 
the  widow  and  orphans.  It  is  true,  in  the 
Maneely  Oase,  there  was  a  weighty  equita- 
ble reason  why  the  money  should  be  decreed 
to  the  nominated  beneficiary  in  preference 
to  the  widow  and  orphans.  She  was  his  sis- 
ter, and  bad  loaned  the  brother  money  on 
the  promise  by  him  she  should  be  repaid  at 
his  death  out  of  the  money  realized  from  the 
certificate.  But  the  court  did  not  base  Its 
decision  on  the  equity  of  the  sister,  but  on 
this  ground,  quoted  from  the  opinion:  "There 
is  no  prohibitory  or  restrictive  language  ex- 
cluding from  the  powers  of  the  corporation 
the  right  to  contract  specially  with  a  mem- 
ber tor  the  payment  of  benefits  to  other  per- 
sons than  the  widow  and  orphans."  The 
same  ruling  has  been  followed  by  this  court 
since  in  analogous  cases.  It  was  followed 
by  both  the  lower  courts  In  this  case,  and  we 
see  no  reason  to  even  doubt  its  soundness. 
Therefore  appellant's  first  assignment  of  er> 
ror  is  not  sustained. 

As  to  the  second— that  the  court  erred  in  not, 
on  the  testimony,  declaring  Lloyd  Donlthen 
a  trustee  for  his  brother's  widow  during  her 
minority — it  presents  a  much  graver  question. 
Of  course,  this  Involves  a  question  of  fact 
to  be  found  from  the  evidence,  and,  even  If 
doubtful,  it  is  to  be  resolved  In  favor  of 
the  correctness  of  the  decision  of  the  com- 
mon pleas  court,  which  is  immediately  next 
the  parties  and  witnesses,  with  all  the  ad- 
vantages such  proximity  gives  a  court  in 
arriving  at  the  truth  from  oral  evidence. 
But  a  most  careful  consideration  of  this  testi- 
mony Impels  US  to  a  directly  opposite  finding 
from  that  of  the  learned  judge  of  the  com- 
mon pleas.  Take  first  the  situation  of  the 
parties,  their  surroundings,  and  the  motives 
which  prompt  and  control  the  conduct  of 
people  situated  as  they  were.  Tbe  deceased 
brother,  probably  Industrious  and  thrifty, 
had  just  begun  to  save  some  money.  He 
had  recently  been  married,  had  gone  to 
housekeeping  with  a  young  wife,  had  fur- 
nished tbe  house  to  accord  with  his  means, 
bad  paid  one-fourth  the  purchase  money  on 
the  house,  and  owed  three-fourths.  In  case 
ot  his  sudden  taking  off,  she  would  be  in 
dire  pecuniary  straits.  This  $1,000,  if  ap- 
propriated to  her  benefit,  would  more  than 
relieve  her  home  from  threatening  debt.  H« 
Also  had  a  brother,  Lloyd  Donlthen,  who  liv- 


ed in  another  state.  The  deceased,  although 
he  had  not  seen  this  brother  for  years,  and 
rarely  communicated  with  him  by  letter, 
nevertheless  knew  be  was  well-to-do  and 
prosperous,  had  fixed  habits,  and  was  sev- 
eral years  older  than  himself.  Was  it  prol> 
able  that  the  thoughts  of  this  young  husband, 
engaged  In  a  hazardous  employment,  would 
turn  to  making  a  money  provision  for  this 
brother— would  prompt  him  to  take  upon  him- 
self the  annual  burden  of  payment  of  dues 
on  a  $1,000  certificate  the  remainder  of 
his  life  for  the  sole  benefit  of  this  brother, 
who  was  not  necessitous,  to  tbe  exclusion 
of  his  young  wite,  who  be  knew  in  case 
of  bis  death  would  be?  He  does  not  even 
Inform  the  brother  that  he  had  named  him 
as  beneficiary  In  the  certificate.  Lloyd  Donl- 
then did  not  know  this  fact  until  after  his 
brother's  death.  Thus  far  the  facts  are  whol> 
ly  undisputed.  Such  was  tbe  condition  of 
the  parties  and  their  surroundings  when,  on 
tbe  evening  of  March  17,  1898,  the  husband 
became  a  member  of  the  association,  and 
took  out  his  certificate  for  $1,000,  in  which 
he  named  his  brother  as  beneficiary.  Is  he, 
or,  rather,  was  he,  a  trustee  for  the  wife  of 
this  money  during  her  minority? 

To  establlsb  the  truth  it  was  not  necessary 
that  Frederick  should  have  communicated 
with  his  brother  Lloyd  and  obtained  his  con- 
sent to  act  before  naming  him  in  the  cer- 
tificate. When  the  latter,  after  his  brother's 
death,  learned  the  fact,  he  could  have  declin- 
ed to  accept  the  duties  of  trustee;  but,  on 
learning  the  intent  of  his  brother  in  naming 
him,  he  was  bound,  in  common  honesty,  to 
say  nothing  about  fraternal  duty,  to  faith- 
fully carry  out  the  intention  of  his  dead 
brother.  According  to  the  evidence,  when  he 
first  learned  that  he  was  the  nominee  in  the 
certificate,  and  his  brother's  purpose  In  hav- 
ing him  so  named,  he  resolved  to  carry  out 
his  brother's  wishes;  but,  with  a  few  days' 
refiection,  his  avarice  seems  to  have  got  the 
better  of  his  conscience,  and  he  set  up  a 
claim  to  the  money  as  his  own.  As  the 
fund  Is  personal  property,  the  trust  can  be 
proven  by  clear  and  convincing  parol  evi- 
dence, which  shows  the  intention  of  the  don- 
or. If  Frederick  Donlthen  had  on  his  death- 
bed handed  $1,000  to  his  toother,  to  be  paid 
over  to  his  wife  at  his  death,  he  (Lloyd) 
would  have  had  no  personal  right  thereto, 
but,  while  he  held  It,  would  have  been  a 
mere  trustee  for  tbe  widow;  and  he  could 
have  been  sued  In  a  dvU  court,  and  prob< 
ably  prosecuted  in  a  criminal  one,  for  viola- 
tion of  tbe  trust  Or  if  the  beneficial  asso- 
ciation had  paid  to  him  this  money,  it  could 
have  been  recovered  by  her  In  action  at  law, 
on  showing  that  her  husband  had  Impressed 
upon  it  a  trust  in  her  favor.  Here  the  asso- 
ciation will  pay  to  neither  until  the  court  es- 
tablishes or  negatives  the  trtist  It  is  con- 
ceded that  no  consideration  passed  from  the 
nominal  beneficiary  to  the  dead  brother  for 
the  money  now  claimed  by  him.    It  la  also 
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conceded  that,  if  the  evidence  clearly  shows 
the  Intention  of  Frederick  Donlthen  that 
this  money  should  go  to  the  benefit  of  his 
widow,  then  Lloyd  Donithen  can  have  no 
claim  thereto.  What  does  the  evidence  showv 
keeping  in  view  the  situatiOD  and  surround- 
ings of  the  parties,  as  we  have  adverted  to 
them?  Before  joining  the  association  be  had 
sever&l  conversatione  with  James  P.  Dfelozier, 
a  locomotive  engineer  on  whose  train  he  was  a 
brake^an,  as  to  the  desirability  of  insurance, 
and  the  merits  of  insurance  in  the  Penn- 
sylvania Railroad  Relief  Association  &  Bene- 
ficial Association;  that  Donithen  expressed 
a  preference  for  the  order  of  Foresters;  that, 
after  he  had  taken  out  his  certificate,  he  told 
him  that  he  "had  got  it  fixed  and  Ella  [mean- 
ing his  wife]  would  be  all  right";  that  he 
spoke  of  his  debts;  and  that,  if  anything  hap- 
pened to  bim,  the  property  would  be  paid  for. 
These  conversations  were  many,  and  all  to 
the  same  effect  They  were  Jnst  such  con- 
versations as  men  In  the  same  employment 
would  have,  and  they  disclose  a  clearly  fix- 
ed belief  on  his  part  that  his  wife  would  be 
entitled  to  the  benefit  of  the  certificate, 
and  that  she  could  appropriate  it  in  pay- 
ment of  the  mortgage  on  the  bouse.  He  had 
conversations  with  Alice  Judge,  and  told  her 
he  had  taken  out  the  certificate  for  his  wife, 
as  it  would  enable  her  to  settle  up  every- 
thing. H«  told  his  wife  the  night  he  joined 
the  order  that  he  had  taken  out  a  certificate 
for  11,000  for  her  benefit,  so  that,  if  anything 
happened  to  him,  she  could  live  in  the  bouse. 
He  showed  her  the  paper,  but  did  not  read 
It  It  was  kept  in  the  house  in  the  bureau 
until  after  bis  death,  and  she  did  not  know 
It  was  in  Lloyd  Donithen's  name.  He  re- 
peatedly told  her  the  certificate  was  for  her 
benefit  After  her  husband's  death,  Lloyd 
Donithen  came  to  the  house,  and  she  gave 
him  the  certificate,  and  he  told  her  he  was 
acting  wholly  in  her  interest;  that  he  in- 
tended to  pay  off  the  debts,  and  would  not 
keep  one  penny. 

This  witness  was  subjected  to  a  most  pro- 
longed and  searching  cross-fexatelnaMon.  Her 
statement  is  consistent  throughout,  and  benrs 
the  Impress  of  probability.  William  M.  Cal- 
vert, recording  secretary  of  the  order,  tes- 
tifies that  he  went  to  th6  honse  of  deceased 
the  morning  aftei*  bis  death  for  the  purpose 
of  getting  the  policy;  that  up  to  that  time  be 
had  the  belief  the  wife  was  the  beneficiary 
named  in  It;  that  he  met  there  Lloyd  Doni- 
then; that  Lloyd  and  the  widow  brought  the 
policy  to  him;  that  Lloyd  said  to  bim  he  was 
acting  solely  in  the  Interest  of  Ella,  the  wld- 
ew.  Charles  W.  Smith,  a  witness  who  part- 
ly reared  Fredo-ick  Donithen,  testified  that 
the  latter  told  him  he  was  carrying  a  policy 
of  fl.ObO, '  so  that,  if  anything  happened  to 
bin,  his  wife  could  pay  the  debt  on  the  house. 
Several  of  these  witnesses  have  not  the  re- 
motest Interest  in  the  subject  of  the  contro- 
versy. If  they  be  believed,  they  pstabllsh 
dearly  the  tnist    The  question  arises,  why 


did  Frederick,  when  he  Intended  the  mont-y 
to  go  to  his  wife,  pat  in  the  name  of  bis 
brother  as  nominal  beneficiary?  As  we  have 
before  noticed,  the  brother  was  older  Wan 
he,  and  was  of  good  reputation  as  a  busines* 
man.  He  (Frederick),  as  shown  by  the  evi- 
dence, lacked  confidence  In  his  wife's  mother. 
The  wife  was  a  minor.  He  thought  thug  to 
protect  the  wife  against  Imposition  and  mis- 
takes from  Inexperience  by  putting  It  hi 
trust,  at  least  during  her  minority,  so  it  could 
be  applied  to  the  debts  which  would  other- 
wise take  her  home.  This  motive  for  making 
the  brother  trustee  plainly  appears  from  the 
testimony.  There  is  nothing  in  the  evidence 
which  detracts  from  the  credibility  of  these 
witnesses.  Lloyd  Donithen  testifies  that  ho 
did  not  know  he  was  named  beneficiary  nn- 
til  after  his  brother's  death.  So,  of  course, 
he  did  not  know  his  brother's  intention  with 
regard  to  the  disposition  of  the  money.  He 
does  not  contradict  the  testimony  of  the  wid- 
ow and  Calvert,  in  which,  in  conversation, 
he,  in  effect,  disclaimed  any  rlgftt  to  the  mon- 
ey. He  only  says  he  does  not  remember  such 
conversations.  As  to  the  attempt  to  show 
that  the  deceased  suspected  his  wife's  chas- 
tity, and  therefore  had  a  motive  for  exclud- 
ing her  from  any  benefit  in  his  estate,  the 
attempt  wholly  failed.  The  weight  of  the 
evidence  shows  the  contrary. 

The  learned  judge  of  the  common  pleas 
was  of  the  opinion  that  the  evidence  was  not 
of  that  clear  and  convincing  character  wnlch 
the  law  holds  necessary  to  establish  a  trust 
We  think  it  was  of  that  character.  No  parol 
evidence  can,  under  the  circumstances  of  this 
case,  be  clearer.  It  might  not,  perhaps  ought 
not  to>  prevail  against  the  beneficial  order.  If 
It  had  chosen  to  act  upon  the  certificate  alone. 
But  It  Is  not  contesting  the  widow's  claim. 
It  has  paid  the  money  Into  court  and  with- 
draws from  the  contest  The  widow  does 
not  contradict  the  writing,  but  only  explains 
its  Intention.  The  superior  court  does  not  go 
Into  a  consideration  of  the  evidence  to  estab- 
lish the  trust,  but  contents  itself  with  saylnjj 
It  is  too  vague  and  shadowy  to  establish  it 

The  decrees  of  the  superior  court  and  court 
of  common  pleas  are  reversed,  and  It  is  di- 
rected that  the  money  in  court  be  paid  out  to 
the  widow,  Ella  Donithen,  as  she  Is  now  of 
age,  in  accordance  with  this  opinion.  It  Is 
further  directed  that  appellee,  Lloyd  Doni- 
then, pay  the  costs. 


on  Pa.  M) 
SMOULTER  et  al.  v.  BOYD. 
(Supreme  Court  of  Pennsylvania.     May  9, 
1904.) 

BIPABIAR    OWNEBS— WATBB    OT    I,AKK— BIOBTS 
OF  FA.BTIES. 

1.  Where  land  covered  In  part  by  the  waters 
of  a  nonnavigable  lake  la  described  in  deed  by 
conrses  and  distances,  bnt  without  any  call  for 
the  lake,  nor  the  bank  or  shore  of  the  lake  as 
a  boundary,  the  fnot  of  the  ownership  ot  it  por- 
tion of  the  bed  of  the  lake  does  not  give  the 
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otmer  thereof  the  right  to  the  nae  of  the  waters 
of  the  entire  lake  for  boating,  so  that  he  could 
enjoin  the  owner  of  the  remainder  of  the  bed  of 
the  lake  from  maintaining  a  boom  on  the  lake. 

Appeal  from  Oonrt  of  Oommon  Pleai, 
Luzerne  Connty. 

Bill  by  John  SmoaHer  and  others  againat 
Aaron  Boyd.  Decree  for.  plaintlflEa,  and  .de- 
fendant appeals.    Beveraed. 

Argned  before  MITCHBIX,  <X  J.,  aad 
DKAN,  rfiJLIik  MBSTBBiZAT,  and  POT- 
TBB,  JJ. 

D.  li.  Bbone,  B.  B.  Sheridan,  and  John  T. 
Lenahan,  for  appellant  John  McGabren  and 
Joseph  A.   Mnlbem,  for  appellees. 

XESTREZAT,  J.  Lily  Lake,  also  known 
as  Long  Pond  and  Beach  Pond,  Is  a  non- 
navigable  body  of  frest  water,  rather  oval 
In  shape,  abont  one  mile  long,  and  at  Its 
greatest  width  abont  one-balf  mile  wide.  It 
lies  npon  the  mountain,  midway  between 
Wllkes-Barre  and  Hazleton,  In  Conyngham 
townsblp,  Luzerne  county.  By  sundry  con- 
Teyances  from  the  commonwealth  and  Its 
grantees,  made  at  different  times  from  1847 
to  1895,  Aaron  Boyd,  the  defendant,  became 
tbe  owner  In  fee  of  six  tracts  of  land  of 
a  total  area  of  215  acres.  The  description 
of  tbe  land  in  the  several  conveyances  was 
of  the  nsual  character,  giving  the  courses 
and  distances,  also  the  monnments  and  the 
names  of  the  owners  of  tbe  adjoinng  lands. 
"By  these  several  purchases,"  as  found  by 
the  trial  judge,  "Mr.  Aaron  Boyd  became 
tbe  owner  ot  the  bed  of  the  lake  and  all  the 
land  contiguous  thereto  excepting  five  acres, 
purchased  by  deed  in  fee  simple  from  Elins 
Slnsser  by  Molly  Wormser,  one  of  the  plain- 
tifia.  This  five  acres  is  situate  at  tbe  west 
end  of  the  lake,  wooded,  and  Includes  a 
triangnlar  shape,  with  its  base  upon  the 
shore,  abont  one  acre  and  a  fourth  of  the 
bed  of  tbe  lake."  Schlosser,  otherwise 
known  as  "Slusser,"  conveyed  the  land  to 
Mrs.  Wormser  by  deed  dated  October  29, 
1894,  and  tbereln  it  is  described  as  foUows: 
"Beglnnlng  at  a  stone  planted  for  a  comer 
nn  line  of  the  warrantee  name  of  tract  of 
James  McNeal  and  comer  of  Ellas  Slusser's 
land,  tbence  along  land  of  Ellas  Slusser  south 
Blxty-two  degrees  east  seventy  perches  to  a 
stone  a  corner  on  line  of  a  tract  of  land 
in  tbe  warrantee  name  of  Susannah  Beach, 
now  Aaron  Boyd,  thence  alons  land  of  the 
same  north  seventeen  degree*  west  twenty- 
fonr  perches  to  a  stake  on  the  shore  of  I>ily 
Lake  (formerly  known  as  Lon'v  Pond),  thence 
tbe  same  course  an  uncertain  distance  to  a 
comer  in  said  Lily  Lake,,  thence  the  ofBcial 
draft  calls  for  southwest  twenty-eight  i>ercb- 
es  to  a  stone  formerly  a  black  oak  tree  on 
the  bank  of  Lily  Lake,  thence  along  the 
James  McNeal  tract  sooth  elgbty-fonr  de- 
grees west  thirty-foar  perches  to  the  place  of 
b^^innlngt  ecmtalnlng  five  acres  ot  land  on 
tbe  shore  or  bank  of  Lily  Lake  and  approxi- 
mately two  acFRS  of  Lily  Lake."  This  land 
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was  part  of  a  larger  tract  formerly  owned 
by  one  George  B.  Stackhonse,  who  in  1868 
conveyed  it  to  Charles  B.  Stackhonse,  one 
coarse  in  the  description  of  which  extends 
"to  a  comer  in  pond  known  as  'Beach 
Pond.'"  No  other  reference  Is  made  In  tbe 
deed  to  the  lake.  The  two  subsequent  deeds 
by  which  the  title  to  the  tract  became  vest- 
ed In  Schlosser,  Mrs.  Wormser's  grantor, 
contain  the  same  description.  The  deeds  con- 
veying to  Boyd  the  land  adjoining  this  tract 
called  for  "a  comer  in  Long  Pond,"  wtaicb 
is  tbe  same  as  "a  comer  in  Beach  Pond" 
In  the  Wormser  deed.  The  lake  is  fed  by 
springs,  all  of  which  are  on  the  land  of 
defendant;  and  the  small  outlet  of  tbe  lake 
is  also  on  bis  land.  There  Is  no  public  high- 
way, nor  right  In  the  plaintiffs  to  any  pri- 
vate road,  bordering  on  tbe  lake.  The  de- 
fendant's predecessor  in  title  built  a  dam  at 
tbe  outlet  of  the  pond,  which  was  repaired 
by  the  defendant  about  tbe  year  1887,  by 
which  60  acres  of  his  meadows  outside  of 
and  adjacent  to  the  water  line  of  the  lake 
were  overflowed,  and  on  which  water  lilies 
grew.  Abont  the  same  year  tbe  defendant 
erected  a  summer  house  and  cottage  at  the 
outlet  of  tbe  lake,  and  constmcted  wharves 
and  boat  landings  for  the  use  of  people 
who  visited  the  place.  The  trial  judge  fonnd 
"that  the  Illy  meadow,  the  hiring  of  boats, 
and  the  summer  resort  so  established  by 
defendant  Is  of  great  value  to  him,  and  Is 
Increasing  in  valne  as  a  popular  resort  be- 
cause of  defendant's  exclusive  control  over 
tbe  boating,  fishing,  and  lily  meadows." 
Tbe  only  access  for  tbe  public  to  this  resort 
Is  by  tbe  private  road  built  by  the  defendant 
since  1890.  Shortly  after  Mrs.  Wormser 
purchased  her  tract  of  land,  she  laid  It  ont 
in  28  lots,  fronting  an  avenne  running  paral- 
lel with  the  lake.  Between  this  avenne  and 
tbe  lake  she  made  a  park.  Some  of  these 
lots  were  sold  and  conveyed  to  tbe  other 
plaintiffs  in  this  case,  the  deeds  granting 
the  same  rights  and  privileges  to  tbe  use  of 
the  lake  as  Mrs.  Wormser  bad.  Summer 
residences  have  been  erected  on  several',  bf 
these  lots,  boat  landings  have  been  biillt  at 
the  lake  shore,  and  streets  have  been  graded 
on  the  platted  ground.  In  1895,  Mr.  Boyd 
built  a  boom  of  heavy  logs  fastened  togethet 
at  the  ends  by  iron  links,  "and  thereon  erect- 
ed a  barbed  wire  fence  across  the  snrface 
of  the  lake.  This  boom  begins  at  the  shore 
near  the  eastem  corner  of  Mrs.  Wormser's 
land  and  follows  the  line  between  her  land 
and  Mr.  Boyd's  land  in  a  northerly  course 
to  tbe  opposite  shore,  thereby,  whilst  not 
practically  Interfering  with  the  flow  of  watet, 
effectnally  and  permanently  excluding  plain- 
tiffs and  all  others  from  crossing  to  or  from 
tbe  eastern  part  of  the  lake."  In  July,  1900, 
tbe  plaintiffs  filed  this  bill,  praying,  ittter 
alia,  that  the  defendant  be  required  to  re- 
move tbe  boom  from  the  said  lake  "so  as 
not  to  Interfere  with  or  obstruct  the  plaintiffs 
in  their  nse  «f  said  lake  for  boating,  fishing 
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and  as  a  place  of  recreation,  and  that  be 
be  restrained  from  enlarging  or  extending 
said  boom,  or  In  any  manner  interfering 
witli  or  obstructing  the  plaintiffs,  or  any  of 
them.  Id  their  lawful  use  of  said  lake  tor 
the  purposes  aforesaid."  The  bill  and  an- 
swer presented  several  questions  for  consid- 
eration, but  on  the  trial  they  were  all  aban- 
doned excepting  the  right  of  the  plaintiffs 
to  boat  for  pleasure  upon  the  whole  lake. 
The  learned  trial  Judge  found  in  favor  of  the 
plaintiffs,  and  entered  the  following  decree: 
"That  for  the  purposes  of  boating  and  sailing 
the  plaintiffs  shall  have  the  right  to  enjoy 
the  waters  of  the  whole  lake.  That  the 
plaintiffs' '  conveyances  carry  their  title  to 
the  center  of  the  lake,  and  therefore  the 
boom  erected  and  maintained  by  the  defend- 
ant must  be  removed  by  him  at  his  own  ex- 
pense." From  this  decree  the  defendant  has 
appealed. 

The  learned  trial  Judge  fell  Into  error  in 
holding  that  Mrs.  Wormser  was  a  riparian 
proprietor  of  the  land  adjacent  to  Lily  Lake, 
which  extended  her  title  to  the  center  of 
the  lake,  and  therefore  gave  her  the  right  to 
use  the  waters  of  the  entire  lake  for  boating 
purposes.  It  is  no  doubt  the  settled  law  of 
this  state  that  a  grant  of  land  bordering  on 
a  nonnavigable  or  private  stream  extends  ad 
filum  medium  aquae.  The  conveyance  to 
such  grantee  by  one  who  owns  the  land  ad- 
jacent to  and  under  the  stream  carries  the 
grantee's  title  beyond  the  water  line  of  the 
stream,  and  gives  him  the  ownership  of  the 
soil  to  the  middle  of  the  current.  This  is 
grounded  on  the  presumption  that  such  was 
the  Intention  of  the  parties  to  the  grant 
Bat  the  facts  of  tliis  case,  which  we  have 
fully  stated,  do  not  warrant  the  application 
of  this  rule  in  the  disposition  of  the  question 
presented  by  this  record.  The  soil  covered 
by  the  waters  of  the  lake  or  pond  was  sus- 
ceptible of  private  ownership,  and  the  title 
to  It  was,  by  sundry  conveyances  from  the 
commonwealth  and  Its  grantees,  vested  In 
Mrs.  Wormser  and  the  defendant  The 
rights  of  the  parties  to  this  controversy  must 
be  determined  by  the  grants  contained  In 
their  deeds.  Mrs.  Wormser's  title  cannot  be 
so  construed  as  to  extend  It  to  the  center  of 
Lily  Lake  under  the  rule  that  snch  Is  the 
Intention  of  the  parties  to  grants  of  land 
bordering  upon  nonnavigable  streams.  Her 
grantor,  Ellas  Schlosser,  did  not  own  the 
land  to  the  middle  of  the  lake.  In  his  deed 
to  Mrs.  Wormser  the  quantity  of  land  con- 
veyed, in  the  bed  and  on  the  bank  of  the 
lake,  re8i>ectively,  is  set  forth  as  "containing 
five  acres  of  land  on  the  shore  or  bank  of 
Lily  Lake^  and  approximately  two  acres  of 
Uly  Lake."  The  grant  to  her  is  described 
by  courses  and  distances  with  the  adjoiners, 
but  does  not  call  for  the  lake  nor  the  bank 
or  shore  of  the  lake  as  a  boundary.  Two  of 
the  points  called  for  in  the  lines  of  the  sur- 
vey, as  given  in  her  deed,  are  on  the  bank 
of  the  lake,  but  the  lake  is  not  made  a  bound- 


ary of  the  land  conveyed,  and  there  is  noth- 
ing in  the  conveyance  to  Mrs.  Wormser 
showing  an  intention  to  grant  her  any  rights 
beyond  the  fee  in  the  land  described  in  her 
deed.  Nor  is  there  anjrthing  in  her  chain  of 
title  from  the  commonwealth  prior  to  her 
own  deed  that  refers  to  the  lake  as  a  bound- 
ary of  the  grant  to  any  of  her  predecessors 
in  title.  The  three  deeds  Immediately  pre- 
ceding Mrs.  Wormser's  deed  in  her  chain  of 
title,  however,  like  the  description  In  ber 
own  deed,  call  for  "a  comer  in  pond  known 
as  the  Beach  Pond,"  thereby  extending  the 
grant  to  a  designated  point  within  the  pond, 
and  Ignoring  the  lake  as  a  boundary  line  of 
the  premises  conveyed.  It  is  clear  from  the 
description  in  the  several  conveyances  in  her 
chain  of  title  that  Mrs.  Wormser  acquired 
title  to  the  laud  only  within  the  metes  and 
bounds  set  forth  in  her  deed.  The  language 
of  Bradbury,  J.,  delivering  the  opinion  of  the 
Supreme  Court  of  Ohio  in  Lembeck  v.  Nye, 
24  N.  K.  686,  8  L.  R.  A.  578,  21  Am.  St  Bep. 
828,  is  applicable  here.  He  says:  "In  the 
remaining  deeds  from  the  Fowlers  to  the 
lands  around  the  lake  the  lands  were  de- 
scribed by  metes  and  bounds,  no  mention  of 
the  lake  being  made.  In  descriptions  of  this 
class  only  the  lands  within  the  bounds  pass. 
'Where  lands  are  granted  by  metes  and 
bounds,  all  the  area  within  those  bounds, 
and  no  more,  passes.'  Lockwood  v.  Wild- 
man,  13  Ohio,  430.  Indeed,  where  the  par- 
ties have  by  their  deed  inclosed  the  land  by 
agreed  lines,  without  any  reference  what- 
ever to  adjacent  natural  objects,  it  is  diffi- 
cult to  conceive  of  a  principle  that  would 
extend  those  lines  to  include  those  natural 
objects,  however  convenient  they  might  be 
to  the  enjoyment  of  the  land  actually  con- 
veyed." 

It  is  contended  by  the  plaintiffs,  however, 
that,  even  if  Mrs.  Wormser's  title  be  limited 
by  the  metes  and  bounds  set  forth  in  her 
deed,  the  fact  that  she  owns  a  small  portion 
of  the  bed  of  the  lake  gives  them  the  right 
to  use  the  waters  of  the  entire  lake  for  l)oat- 
ing  purposes.  But  with  this  contention  we 
do  not  agree.  The  ownership  in  fee  of  the 
soil  covered  by  the  waters  of  Lily  Lake  out- 
side of  Mrs.  Wormser's  lines  being  in  the 
defendant,  we  think  he  has  the  right  to  con- 
trol that  part  of  the  waters  of  the  lake  above 
his  land  to  the  extent;  at  least,  of  prohibit- 
ing the  use  of  the  waters  by  Mrs.  Wormser 
or  her  grantees  for  boating  purposes.  His 
grant  of  the  land  in  the  bed  of  the  lake  gave 
him  title  ad  caelum  et  ad  inferos,  and  hence 
the  waters  on  his  land  were  subject  to  his 
use  and  enjoyment  There  were  no  rights 
of  a  riparian  owner  which  made  those  waters 
subject  to  an  easement  in  favor  of  the  plain- 
tiffs while  they  covered  the  defendant's  land. 
The  grant  to  the  plaintiffs  of  a  part  of  the 
bed  of  the  lake,  as  observed  above,  is  clear- 
ly and  distinctly  defined  by  their  deed,  and 
does  not  extend  to  the  other  part  of  the  bed 
of  the  lake  owned  in  fee  by  the  defendant 
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When,  therefore,  they  entered  on  the  water* 
covering  the  defendant's  land  with  their 
boats  for  pleasure  and  recreation,  they  be- 
came trespasserB.  This  logically  results  Crom 
the  character  of  the  title  of  the  parties  to 
the  bed  of  the  lake  vested  in  them  by  tlieir 
respectiTe  conveyances.  Each  of  the  parties 
owns  hla  land  in  fee,  afad  included  in  that 
ownership  is  the  right  to  the  nse  of  the  wa- 
ter while  it  is  on  the  land.  Any  use  of  it 
f<w  boating  purposes  by  another  is  an  in* 
fringement  of  the  rights  of  proiwrty  vested 
In  the  owner  of  the  land.  It  follows  from 
what  has  been  said  that  the  defendant  had 
the  right  to  erect  the  boom  on  his  premises 
for  the  purpose  of  preventing  tlw  plaintiffs 
from  boating  or  sailing  on  the  waters  cov- 
ering his  land,  and  that  the  trial  Judge  was 
in  error  in  requiring  it  to  be  removed. 

The  decree  of  the  court  below  is  reversed, 
and  the  bill  is  dismissed,  at  the  cost  of  the 
appellees. 

(20S  Fa.  2S1) 

HlUi  T.  STANDARD  TELEPHONB  MFO. 
00.  atal. 

(Bapreme  Court  of  PennayWanla.     May  18, 
1904.) 

m80I.VKnT  COBPORATIONS— FBXFKBCNTIAL  PAT- 
HXRTB    TO    DIRECTOBS— KFFBCT. 

1.  Where  property  of  an  insolvent  corpora- 
tion had  been  transferred  to  directon  in  part 
payment  of  advancements  made  in  good  faith, 
they  held  such  property  in  trust  for  the  credit- 
ors of  the  corporation,  and  must  acconnt  for  the 
valne  of  the  property  at  the  time  of  the  trans- 
fer in  accordance  with  the  appraisement  made 
at  that  time,  and  not  for  a  smaller  smn  there- 
after realised  by  a  sale  of  property. 

2.  Where  an  insolvent  corporation  makes  pref- 
«ential  payments  to  directors  for  advances 
made  in  (ood  faith,  and  the  direetoia  account 
for  the  same  to  the  creditors,  they  are  entitled 
to  abare  pro  rata  with  the  creditors. 

Cross-Appeals  from  Court  of  Gammon 
Pleas,  Philadelphia  Connty. 

BUI  by  Myron  F.  Hill  against  the  Stand- 
ard T<>iephone  Manufacturing  Company  and 
others  to  account  for  moneys  received  from 
the  company  in  payment  of  company  debts. 
From  the  decree,  plaintiff  and  defendants 
amieal. 

See  48  Ati.  482. 

The  following  is  the  opinion  of  the  court 
below  (Wlllson,  P.  X): 

"By  the  decree  of  this  court  made  on  July 
2,  1900.  and  affirmed  by  the  Supreme  Court, 
George  F.  Payne  and  Charles  O.  Wetter,  who 
were  copartners  trading  under  the  name  of 
George  F.  Payne  &  Co.,  were  fonnd  to  be 
trustees  of  certain  property  which  had  be- 
longed to  the  Standard  Telephone  Manufac- 
turing Company.  On  June  IS,  1901,  the  said 
trustees  filed  an  account  or  statement  set- 
ting forth  the  Items  of  the  property  of  which 
they  Iiad  been  declared  to  be  trustees.  They 
also  stated  in  the  same  that  they  were  un- 
able to  flx  the  market  value  of  the  property, 
and  asked  the  court  to  determine  what  dis- 


position should  be  made  thereof,  and  that 
they  should  be  allowed  such  commissions 
and  expenses  as  the  court  should  deem  prop- 
er. This  account  was  referred  to  an  audi- 
tor, who  made  a  report,  which  was  subse- 
quently, upon  exceptions,  sent  back  to  him 
for  a  fuller  exposition  of  the  case.  The 
auditor,  in  his  supplemental  report,  made 
no  change  in  his  findings  or  conclusions,  but 
certain  exceptions  which  had  been  filed  to 
the  original  report  were  not  renewed,  and 
we  understand  that  they  were,  in  effect, 
withdrawn.  At  any  rate,  they  were  not 
pressed  upon  our  consideration  at  the  argup 
ment.  The  exceptions  Just  referred  to  ars 
those  which  related  to  the  claim  of  the  plain- 
tiff. Hill,  as  it  was  allowed  by  the  auditor. 
There  remian,  therefore,  for  us  to  consider, 
only  two  questions,  which  are  covered  re- 
spectively by  exceptions  filed  on  behalf  of 
Payne  and  Wetter  and  of  the  plaintiff.  Hill. 
The  first  of  these  Is  whether  or  not  the  a» 
dltor  was  correct  in  treating  the  sum  of  $24,- 
062.21,  named  in  the  decree  before  recited, 
as  the  sum  for  which  the  trustees  were  re- 
sponsible, and  in  making  a  distribution  of 
that  sum  accordingly.  The  second  question 
is  whether  or  not  the  auditor  was  correct  in 
allowing  Payne  and  Wetter  to  share  pro  rata 
as  creditors  in  the  distribution  of  the  bal- 
ance which  was  reached  after  charging  them 
with  the  sum  of  $24,662.21,  and  deducting 
the  costs  and  the  expenses  of  the  audit 

"Upon  the  first  of  these  questions,  ws 
think  that  the  report  of  the  atiditor  must  be 
sustained.  Payne  and  Wetter  were  declared 
by  the  decree  of  this  court  and  by  the  So* 
preme  Court  a98  Pa.  446,  48  Atl.  432)  to  bs 
trustees,  because  they  took  the  property  by 
way  of  an  unlawful  preference  on  account 
of  the  claim  which  they  had  against  the  com- 
pany. The  property  had  been  appraised  by 
a  committee  of  stockholders  at  the  sum  of 
924,062.21,  and  it  was  transferred  by  the 
company  to  Payne  and  Wetter  at  this  valua- 
tion in  payment,  pro  tanto,  of  the  debt  due 
by  tile  company  to  them.  This  transaction 
was  about  January  1,  1898.  It  was  three 
years  later  when  the  litigation  which  arose 
in  consequence  of  what  had  taken  place  fixed 
the  liability  of  the  trustees.  Th«y  then  filed 
the  account  which  is  now  before  us.  ^  Mean- 
while the  property  remained  in  their  posses- 
sion until  it  was  finally  sold  for  a  smaller 
amount  than  the  valuation  at  which  it  was 
taken  by  Payne  and  Wetter.  There  was  no 
testimony  produced  or  offered  before  the  au- 
ditor to  show  that  the  valuation  arrived  at 
by  appraisement,  and  accepted  by  the  trus- 
tees when  they  took  the  same  in  their  In- 
dividual capacity  in  partial  payment  of  their 
claim  against  the  company,  was  not  fair  and 
just  They  held  onto  the  property,  making 
snch  use  of  it  as  they  saw  fit,  and  resisting 
all  efforts  on  the  part  of  the  plaintiff  to  make 
It  subject  to  his  claim  as  a  creditor  of  the 
company  until  presumably  the  value  of  ths 
same  was  materially  affected  and  dlminlab- 
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ed.  However  honest  they  may  have  been  In 
tbeir  contention,  the  effect  was,  In  all  i>rol>- 
ability,  dlBaBtrons  in  its  consequences  upon 
tbe  market  value  of  that  for  which  they 
were  accountable;  and  It  would  seem  to  be 
inequitable  to  visit  such  a  result  upon  the 
Innocent  creditor,  whose  activity  was  finally 
rewarded  with  success.  The  former  decree 
"of  this  court  was  intended  to  fix  the  Ua- 
bility  of  the  trustees  at  the  sum  which  they 
tiad  substantially  agreed  to  be  the  value  of 
the  property  when  they  took  it  We  do  not 
tmow  of  any  reason  why  we  shodd  take  a 
different  view  of  the  case,  and  we  must 
therefore  sustain  the  auditM'  upon  this 
branch  of  the  case.  On  the  same  grounds 
we  conclude  that  the  report  need  not  again 
be  returned  to  the  auditor  for  tbe  purpose 
of  taking  proofs  as  to  the  price  actually 
realized  for  the  property  when  the  sale  event* 
ually  occurred.  That  Is  quite  immaterial  if 
we  are  right  in  the  views  already  expressed. 
"The  second  question  involves  the  right  of 
Payne  and  Wetter  to  share  pro  rata  in  the 
distribution  of  the  fund  as  creditors.  Tbe 
auditor  allowed  them  to  do  so,  and  his  find- 
ing upon  that  head  is  excited  to  by  the 
plaintiff.  In  the  adjudication  originally  filed 
in  this  case  the  question  was  raised,  and  it 
was  then  held  that  Payne  and  Wetter  would 
be  allowed  to  share  in  the  distribution  like 
the  other  creditors.  We  do  not  now  intend 
to  depart  from  tbe  eonclusion  then  express- 
ed. So  far  as  we  are  aware,  there  is  no 
roling  upon  the  question  in  our  own  state 
to  guide  us,  and  we  are  not  convinced  by 
the  reasoning  in  the  cases  cited  from  other 
states  that  we  weK  wrong  in  the  first  in? 
stance.  If  tbe  case  were  one  of  actual  bad 
faith  <m  the  part  of  those  who  were  held, 
Ins  a  matter  of  law,  to  be  trustees,  we  should 
have  no  hesitation  In  postponing  them  until 
aU  other  creditors  should  be  paid  in  full, 
There  is,  however,  nothing  in  the  case  which 
abows  any  Intentional  wrongdoing  on  their 
part— nothing  to  indicate  tliat  they  did  not 
act  with  full  honesty  of  purpose  towards 
the  plaintiff  and  all  other  creditors,  if  there 
were  any.  Wbat  was  done  was  done  pub- 
licly, witbont  the  slightest  attempt  at  con- 
cealment Nevertheless,  for  very  good  legal 
reasons,  the  conduct  of  the  transaction  in- 
v6tvei  Payne  and  Wetter  in  liability  as  trus- 
tees, and  we  so  declaced.  We  do  not  think 
tliat  we  are  bound  to  punish  them  further 
by  holding  that,  notwithstanding  they  had 
no  bad  motives  and  did  no  moral  wrong,  they 
must  be  debarred  from  the  fund  under  dis- 
tribution until  all  other  creditors  are  paid. 
Such  a  penalty  would  be  disproportionate  to 
tbe  nature  and  gravity  of  their  action.  Tbe 
argument  put  forward  on  behalf  of  tbe  plain- 
tiff, that  such  a  disposition  of  the  question 
would  enable  an  experiment  to  be  tried  to 
obtain  a  preference  without  injury,  If  the 
experiment  failed,  does  not  apply  with  force 
to  the  case,  in  our  Judgment.  The  making 
of  such  an  experiment  would  of  Itself  ex- 


hibit tbe  intention  to  do  a  wrong,  whioh 
could  properly  be  visited  by  a  postponement 
of  the  claim  which  tbe  creditor  attempted 
to  prefer.  An  honest  mistake,  however, 
ought  we  think,  to  be  aUowed  to  pass  with- 
out such  a  serious  result  In  this  particular 
case  the  trustees  have,  it  must  be  presumed, 
in  the  expenses  of  litigation,  and  in  the 
depreciation  of  the  value  of  the  property 
which  was  the  bone  of  contention,  suffered  a 
penalty  fully  adequate  to  meet  the  demerits 
of  their  conduct  We  therefore  must  also 
sustain  tbe  auditor  in  his  finding  upon  the 
second  question  which  we  have  discussed. 

"The  exceptions  ta  the  supplemental  report 
of  tbe  auditor  axe  diamlaaed,  and  tbe  leport 
Is  confirmed." 

Argued  before  MITCOOSm  O.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  and  THOMP- 
SON, JJ. 

Reynolds  D.  Brown,  Malcolm  Lloyd,  Jr., 
and  Charles  H.  Burr,  Jr.,  for  plaintiff.  Ed- 
ward A.  Magill,  for  defendants  George  F. 
Payne  &  Ca 

PER  CURIAM.  These  are  cross-appeals 
from  the  same  decree.  Both  are  dismissed, 
and  the  decree  is  affirmed,  on  the  opinion  of 
the  learned  Judge  below. 


<20»  Pa.  130 

IMPORTERS'  &   TRADERS'  NAT.    BANK 
OF  NEW  YORK  v.  LYONS  (SIMP- 
SON, Garnishee). 

(Snprema  Court  of  Pemisylvania.     May  0^ 
ISOiJ 

BXS  JUDICATA. 

1.  Where  plaintiff  issues  an  attachment  exe* 
eotion  against  an  alleged  partnership  interest 
and,  on  trial  of  an  isane,  judgment  is  rendered 
against  hinu  and  an  appeal  from  the  JudKment 
is  non  pro^d,  tbe  Judgment  is  res  juaieata  on 
a  8ul>8equent  attachment  execntion  between  Uie 
same  parties  in  which  tbe  same  partnership  in- 
terest is  sought  to  be  levied  on. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  tlie  Importers'  &  Traders'  Na- 
tional Bank  of  New  York  against  J.  Harry 
Lyons,  Samuel  Simpson,  Individually  and 
trading  as  Samuel  Simpson  &  Co.,  garnishee. 
From  a  Judgment  on  a  verdict  for  garnishee, 
plaintiff  appeals.    Affirmed. 

See  46  AtL  70. 

The  oonrt  below  rei^l8ed  a  new  trial,  filing 
the  following  opinion,  per  Beitler,  J.: 

"On  June  19,  1809,  the  bank  obtained  Judg- 
ment against  J.  Harry  Lyons  for  $57,375.7T, 
and  issned  an  attachment  sur  Judgment 
against  Samuel  Simpson  and  Samuel  Simp- 
son trading  as  Samuel  Simpson  &  Co.,  and 
others,  which  attachment  was  regularly  serv- 
ed. On  June  21st  interratgatorles  tq  Samuel 
Simpson  &  Co.— six  in  numbei^were  filed. 
To  these,  answers  were  filed  on  July  8th. 
On  July  15 tb  additional  intecrogatoriea— 28 
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in  number— ^ere  filed,  and  on  July  27tb  an- 
swers  to  tbeae  were  filed.  On  August  25tb 
the  third  series  of  Interrogatories  were  filed, 
numbered,  from  36  to  61,  and  answers  tliereto 
were  filed  September  ISth.  On  September 
8tb  tbe  plalntlfl  took  a  rule  on  the  garnishee 
for  Jndgnient,  and  on  September  lOtta  the 
court  entered  Judgment  against  the  gar- 
nishee for  $5,441.52.  The  next  day  the  gar- 
nishee appealed  to  the  Supreme  Court  Jan- 
uary term,  1898,  No.  351.  On  September  22d 
Samuel  Simpson,  Indiridualiy  and  trading 
as  Samuel  Simpson  &  Co.,  filed  bis  plea, 
with  notice  of  special  notice.  Tbe  Supreme 
Court  decided  the  case,  in  an  opinion  by 
llr.  Justice  Brown,  April  23,  1900.  186  Pa. 
479,  46  Atl.  70. 

"Simpson,  in  his  answers,  set  out  that  he 
had  been  notified  that  Blizabeth  Jv  Lyons, 
mother  of  J.  Harry  Lyons,  claimed  to  be 
the  party  Interested  as  partner  with  him, 
but  that  he  disputed  her  claim,  and  that  his 
contention  was  that  whatever  he  owed  was 
due  to  J.   Harry  Lyons,  but  tbat,  if  com- 
pelled to  pay  the  bank  the  amount  of  the 
Judgment  against  blm,  he  would  be  'exposed 
to  the  danger  of  being  compelled  to  meet  her 
claim,  and  of  being  compelled.  If  the  aame 
shall  be  decided  in  her  favor,  to  pay  her 
wtiat  I   shall  have  been  compelled  to  pay 
under  sacta  Judgment  to  the  plaintiff  in  the 
present  attachment  executicm.'    The  Supreme 
Court  decided  that  he  was  a  mere  stake- 
holder, and  entitled  to  the  protection  of  the 
court,  'and  a  Judgment  sboiuld  not  have  been 
rendered  against  him  when  there  was  a  doubt 
as  to  the  defendant's  title  to  the  fund  at- 
tached.'    Tbe  Supreme  Court  further  said: 
'If  we    were  to  sustain  the  contention  of 
the  appellee  that  at  tbe  time  the  attachment 
was  issued,  Lyons  was  a  partner,  we  Would 
be  compelled  to  summarily  dispose  of  this 
appeal   by  lererslng  the  Judgment  against 
tbe  garnishee,  (or,  if  the  defendant  was  a 
partner,  and  there  was  no  setUed  account  be- 
tween him  and  the  garnishee,  which  is  not 
pretended,  no  attachment  could  lie.    Knerr 
▼.  H-oBxatin,  65  Fa.  126.    The  remedy  would 
be  under  the  act  of  April  8,  1S73  (P.  L.  65). 
But  we  will  not  summarily  so  dispose  of  it' 
Judgment  was  reversed,  and  tbe  record  re- 
mitted, that  the  cause  may  proceed  to  issue 
and  trial  in  due  course  of  law,  to  determine 
what  tbe  real  relations  between  the  defend- 
ant and  the  garnishee  were,  and  to  ascertain 
the  rightful  claimant  of  the  funds  attached.' 
"Pending  the  appeal  in  the  Supreme  Court, 
Elizabeth  J.  Lyons  on  October  26,  1899,  filed 
a  bill  in  equity  in  common  pleas  No.  1,  of 
S^tember  term,  1899  (No.  498),  against  J. 
Harry  Lyons  and  Samuel  Simpson,  wherein 
she  alleged  that  she  formed  a  partnership 
with  Samuel  Simpson,  which  continued  un- 
til Mar^  18,  1889,  at  which  time  there  had 
accumulated  ,a  large  amount  of  undivided 
profits.    To  the  bill  Simpson  anawe;red  that 
he  ba4  Bever  entered  into  any  partnership 
with  ^ther  Blizabetb  J.  Lyons  or  J.  Hairy 


Lyons;  that  he  bad  lu  February,  1886,  be- 
gun the  business  of  Importing  and  selling 
goatskins,  'of  which  business  the  said  J. 
Harry  Lyons  was  to  be,  and  was,  until  he 
left  my  employment  on  March  18,  1899,  the 
general  manager;  his  compensation  being 
one-half  the  not  profits  of  the  business.'  The- 
answer  denied  that  the  plaintiff  was  entitied 
to  any  account  from  Simpson.  J.  Harry 
Lyons  filed  answer  admitting  tliat  Elizabeth 
J.  Lyons,  tils  mother,  was  Samuel  Simpson's 
partner. 

"On  these  pleadings  it  appeared  that  Simp- 
son admitted  tbat  one-half  of  the  profits  did 
not  belong  to  him.  He  asserted  that  they 
belonged  to  J.  Harry  Lyons  as  compensation 
as  manager.  J.  Harry  Lyons  and  his  mother, 
KUzabeth  J.,  Lyons,  asserted  that  they  be-' 
longed  to  the  latter  as  a  partner  witta  Simp- 
son. The  issue  thus  made  up  came  on  (or 
trial  before  Judge  Bregy,  and  on  May  22, 
1900,  he  filed  his  adjudication  finding  that 
Mrs.  Lyons  was  Simpson's  partner,  and  en- 
tered a  decree  that  the  matter  be  referred 
to  Benjamin  Daniels,  Esq.,  to  state  an  ac- 
count. From  this  decree  Samuel  Simpson 
appealed  (Sup.  Ct.  Jan.  term,  1900,  No.  293). 
In  an  opinion  by  Mr.  Justice  Mitchell,  May 
6,  1901  (48  AU.  1079),  the  decree  was  affirm- 
ed, but  modified,  the  court  saying:  'The  learn- 
ed Judge  below  found  tne  fact  of  a  partner- 
ship between  plaintiff  and  tbe  defei)dant 
Simpson  under  the  name  of  Samuel  Simpson 
&  Co.  There  was  testimony  on  which  such 
finding  was  based,  and  we  have  not  been 
convinced  that  we  should  reverse  it  But  it 
was  a  finding  of  a  partnership  as  Iietween 
the  parties,  and  it  by  no  means  (oUow^  that 
a  i>artnership  was  established  as  against  cred- 
itors. The  complainant's  sqn  J.  H^rry  I^yons 
was  burdened  with  debts  from  previous  busi- 
ness operations  which  prevented  his  engaging 
in  business  In  his  own  name.  The  arrange- 
ment with  defendant  whatever  it  was,  was 
Intended  to  secure  to  J.  Harry  Lyons  all  the 
benefits  of  a  partnership,  without  Its  liabili- 
ties to  his  creditors.  Whether  It  was  legally 
valid  for  that  purpose  as  against  such  cred- 
itors could  only  be  determined  by  proceedings 
to  which  the  creditors  were  parties,  The 
decree,  therefore,  in  tbe  suit  between  plaln- 
tlfl and  defendant  that  the  arrangement  was 
valid,  and  that  appellant  was  answerable  as 
a  partner  to  complainant  was  not  an  adjudi- 
cation as  against  the  attaching  creditor,  and, 
if  the  latter  should  l>e  successful  in  his  suit, 
appellant  would  be  compelled  to  pay  twice. 
From  this  risk  he  has  .a  right  to  be  protected, 
and  the  fact  that  the  attachment  was  based 
on  Information  given  by  him  did  not  take 
away  that  rig^t'  Tbe  modification  of  the 
decree  was  thus  stated:  'The  decree  for  an 
account  is  affirmed,  but  is  modified  so  that 
there  shall  be  no  final  decree  for  payment  of 
any  balance  found  due  by  appellant  until  the 
attachments  now  pending  against  him  as 
garnisbee  shall  have  been  finally  determined, 
and'  in  case  the  plaintiff,  after  dile  notice, 


Digitized  by 


Google 


150 


68  ATLANTIC  aBPOBTEB. 


(Pa. 


shall  neglect  or  refuse  to  appear  in  such  at- 
tachment proceedings  and  defend  her  title, 
and  there  shall  be  a  recovery  against  the  ap- 
Iiellant,  then  with  leare  to  the  appellant  to 
apply  to  the  court  to  open  the  decree  and  re- 
lieve him  against  any  double  liability  in  such 
manner  as  equity  may  require.' 

"In  the  presentation  of  the  evidence  be- 
fore Judge  Bregy  this  appears: 

"  'February  2T,  1900.  Mr.  Crawford  files 
of  record  the  following  agreem«it:  "And 
now,  February  9,  1900,  It  is  agreed  by  and 
between  the  parties  to  the  above  suit  that 
the  testimony  taken  on  the  motion  for  special 
Injunction  and  receiver  shall  be  read  in  evi- 
dence upon  the  trial  of  the  above  cause  on  titie 
equity  trial  list,  with  like  effect  as  if  then 
duly  taken,  and  with  a  right  to  either  party 
to  recall  for  further  cross-examination  any 
of  the  witnesses  to  the  said  testimony,  and 
to  offer  any  additional  testimony  which  they 
may  desire  and  which  may  be  competent. 
And  it  is  further  agreed  by  and  between  the 
said  parties  that  there  are  certain  nndispnted 
facts  in  the  case,  as  follows:  (1)  That  the 
amount  of  cash  in  the  hands  of  Samuel  Simp- 
son, trading  as  Samuel  Simpson  &  Co.,  and 
accounts  which  he  takes  as  cash  on  his  own 
account,  with  interest  to  December  1,  1899, 
is  $23,344.69,  of  which  he  is  entiOed  to  one- 
half  absolutely.  (2)  There  are  also  the  fol- 
lowing amounts  due  Samuel  Simpson  &  Co., 
to  wit:  Eberhardt  &  Co.,  $8.30;  Buchanan's 
American  Tea  Company,  $98.31;  Charles 
Landell,  $300;  steamship  Knight  Bachelor, 
$806— of  wlilch  Samuel  Simpson  la  entitled 
to  one-half  absolutely.  (3)  That  the  remain- 
ing asset  of  Samuel  Simpson  &  Co.  is  the  In- 
debtedness of  A.  Li.  p.  Duncan  &  Co.,  March 
18, 1899,  which  the  plaintiff  claims  to  be  $21,- 
844.79,  with  interest  from  March  18,  1899, 
and  the  defendant  claims  that  the  said 
amount  Is  only  $15,992.57,  with  Interest  from 
March  18,  1899.  (4)  That  the  annexed  Is  a 
copy  of  the  ledger  account  in  the  books  of 
Samuel  Simpson  of  his  dealings  with  A.  L. 
P.  Duncan  &  Co.  since  March  18,  1899,  show- 
ing the  dates  and  amounts  of  goods  sold  by 
Samuel  Simpson  to  A.  L.  P.  Duncan  &  Co., 
and  the  dates  and  the  amounts  of  the  receipts 
by  Samuel  Simpson  from  A.  L.  P.  Duncan  & 
Co.  (5)  That  the  defendant  claims  to  deduct 
from  that  half  of  the  cash  in  his  hands  belong- 
ing to  some  one  other  than  himself;  that  is, 
to  the  plaintiff,  her  son,  or  his  attaching  cred- 
itors. (1)  The  amoimt  of  a  promissory  note 
now  in  the  defendant's  possession,  made  by 
Warren  M.  Orr  to  the  order  of  John  Harry 
Lyons,  and  not  indorsed,  for  $150,  dated  No- 
vember 9,  1898,  at  six  months.  (2)  One-half 
of  the  sum  of  $12,309.94,  being  the  aggregate 
amount  of  the  additional  two  and  one  half 
per  cent  paid  by  Samuel  Simpson  &  Co.  to 
J.  B.  Moors  &  Co.,  of  Boston,  as  shown  in 
the  said  testimony,  to  which  two  claims  of 
deduction  the  plaintiff  denies  that  the  de- 
fendant is  entitled;    and  it  Is  distinctly  un- 


derstood and  agreed  that  this  agreement  shall 
in  no  wise  prejudice.  Impair,  or  in  any  wise 
affect  the  said  claims  of  the  said  Samuel 
Simpson  and  of  the  plaintiff,  respectively. 
Emll  Rosenberger,  Attorney  for  Samuel  Simp- 
son. Crawford,  Loughlin  &  Dallas,  for  Eliz- 
abeth J.  Lyons  and  J.  Harry  Lyons." ' 

'-'On  December  6,  1899,  the  bank  issued  a 
secon^  attachment  against  Simpson,  and  on 
June  13,  1900,  a  third  attachment.  On  July 
11,  1900,  Simpson  pleaded  to  these  two  at- 
tachments. On  November  7,  1900,  the  issue 
framed  between  the  bank  and  Simpson,  gar- 
nishee on  the  tmrd  attachment,  came  on  for 
trial  before  Judge  Bregy.  He  excluded  the 
paper  Just  referred  to,  and,  upon  the  conclu- 
sion of  the  plaintiff's  evidence,  directed  a 
verdict  for  the  garnishee;  saying  that,  if  J. 
Harry  Lyons  was  Simpson's  partner,  'then 
the  testimony  shows,  I  think,  that  there  was 
no  settled  account  between  them  of  all  their 
affairs,'  and  the  account  between  them,  he 
held,  could  not  be  settled  in  the  trial  on  the 
attachment  A  motion  for  a  new  trial  hav- 
ing been  refused,  the  plaintiff  on  May  7, 
1901,  took  an  appeal  (Sup.  Ct,  Jan.  term, 
1901,  No.  18a),  which  on  January  6,  1902, 
was  non  pros'd.  On  March  13,  1902,  the 
bank  Issued  a  fourth  attachment  against 
Simpson,  and  on  March  16,  1903,  a  fifth. 
The  matter  of  the  equity  suit  Elizabeth  J. 
Lyons  v.  J.  Harry  Lyons  and  Simpson,  be- 
ing before  the  master,  he  took  testimony, 
and  reported  that  Elizabeth  J.  Lyons  was 
entitled  to  a  decree  against  the  defendant 
Samuel  Simpson  for  $86,024.69.  From  this 
decree  both  Mrs.  Lyons  and  Simpson  appeal- 
ed (Sup.  Ot,  Jan.  term,  1903,  No.  69  and  No. 
73).  In  Simpson's  appeal  the  Supreme  Court 
modified  the  decree,  reducing  the  amount  due 
by  Simpson  to  Mrs.  Lyons  to  $28,486.63,  and 
saying,  in  an  opinion  by  Mr.  Justice  Potter: 
'When  the  case  was  here  before,  upon  an 
appeal  from  the  interlocutory  decree,  it  was 
ordered  that  there  should  be  no  final  decree 
for  the  payment  of  the  balance  found  due  by 
Simpson  until  the  attachment  then  pending 
against  him  as  garnishee  of  J.  Harry  Lyons 
had  been  finally  determined.  We  under- 
stand those  proceedings  have  now  been  dis- 
posed of,  but  that  during  the  accounting  be- 
fore the  master  another  attachment  was 
served  upon  the  defendant  Simpson  as  gar- 
nishee of  J.  Harry  Lyons.  This  attachment 
is  still  undetermined.  Payment  under  the 
decree  of  the  court  below  should  therefore 
not  be  required  until  the  attachment  now 
pending  is  determined,  or  until  the  defend- 
ant Simpson  Is  properly  protected  against 
any  liability  thereunder  by  a  satisfactory 
bond  of  indemnity.'  In  Mrs.  Lyons'  appeal 
the  assignments  of  error  were  overruled, 
and  the  appeal  dismissed.  The  two  opinions 
were  filed  July  9,  1903.  207  Pa.  7,  66  Atl. 
64.  Subsequently  the  Supreme  Court  modi- 
fied the  decree  In  the  Simpson  Appeal,  207 
Pa.  13.  56  Atl.  66;    and  on  December  14, 


Digitized  by 


Google 


Pa.) 


IMPOBT£BS'  A.  a>RAI>£itS'  NAT.  BANK  v.  LYONS. 


151 


1903,  this  court  entered  a  final  decree  In 
favor  of  Mrs.  Lyons,  fixing  the  amount  to  be 
paid  to  her  by  Simpson,  as  directed  by  the 
Supreme  Court,  at  $30,998.67. 

"Tbe  litigation  at  this  date  had  resulted 
In  a  decree  In  Mrs.  Lyons'  favor  in  equity 
proceedings,  wherein  E^e  vras  plaintifC,  and 
her  son  J.  Harry  Lyons  and  Simpson  were 
defendants.  The  third  attachment  against 
Simpson  on  the  Judgment  by  the  bank  against 
J.  Harry  Lyons  had  been  tried,  and  had 
resulted  In  a  Judgment  for  the  garnishee. 
Acting  on  the  opinion  In  195  Pa.  479,  46  Atl. 
70,  the  bank,  on  January  10,  1901,  Issued  a 
writ  of  fieri  facias,  and  took  in  execution 
and  sold  the  interest  of  J.  Harry  Lyons  in 
tbe  partnership  of  Samuel  Simpson  &  Co., 
and  purchased  the  same.  The  act  of  April 
8.  1873  (P.  L.  65),  provides  that  'the  pur- 
chaser at  such  sale  shall  thereupon  have  a 
right  to  compel  a  settlement  of  the  partner- 
ship accounts  of  such  i>artner8hip  by  a  pro- 
ceeding in  equity  and  to  determine  and  re- 
ceive the  Interest  of  said  Judgment  debtor 
or  debtors  in  the  partnership.'  Thereupon, 
on  February  16,  1901,  the  bank,  as  the  pur- 
chaser of  the  interest  of  J.  Harry  Lyons  in 
the  partnership  of  Simpson  &  Co.,  filed  a  bill 
In  equity  against  J.  Harry  Lyons,  Elizabeth 
}.  L>yons,  the  Beal  Estate  Title  Insurance  &, 
Trust  Company,  and  Samuel  Simpson,  and 
Samuel  Simpson  trading  as  Samuel  Simpson 
&  Co.,  and  Samuel  Simpson  lately  trading 
with  J.  Harry  Lyons  imder  the  firm  name  of 
Samuel  Simpson  &  Co.  The  bill  prayed.  In- 
ter alia,  that  an  issue  be  raised,  to  be  tried 
by  a  Jury,  to  determine  whether  J.  Harry 
Lyons  was  a  partner  of  Samuel  Simpson  In 
the  business  of  Samuel  Simpson  &  Co.,  and 
to  ascertain  what  moneys  are  la  the  Iiands 
of  Samuel  Simpson  belonging  to  J.  Harry 
Lyons,  and  tliat  the  same  be  paid  to  the 
bank.  To  the  bill  the  title  company  demur- 
red. Tbe  other  defendants  answered.  On 
December  10,  1901,  the  case  being  on  the 
equity  trial  list,  the  bill  was  dismissed  for 
want  of  prosecution,  the  entry  made  by  the 
trial  judge  (Judge  Bregy)  being:  'This  be- 
ing the  day  fixed  for  the  trial  of  tbe  case, 
the  plaintiff  not  appearing  or  showing  any 
reason  for  a  continuance,  the  bill  is  dis- 
missed for  want  of  prosecution.'  The  bank 
took  a  rule  to  strike  off  this  order,  which  on 
December  23,  1901,  this  court  discharged. 
Then  the  bank  filed  exceptions,  and  on  Jan- 
uary 22,  1902,  these  were  dismissed,  the  or- 
der being:  'This  cause  coming  on  to  be 
heard  upon  exception  by  the  plaintiff  to 
the  order  made  by  the  Honorable  F.  Amedee 
Bregy  December  10,  1901,  entering  a  decree 
that  the  bill  be  dismissed  for  want  of  pros- 
ecution, and  the  plaintiff  not  appearing,  the 
exception  is  dismissed,  and  the  plaintiff's 
bill  of  complaint  is  also  dismissed.'  At  this 
time  there  were  still  two  attachments  undis- 
posed of— those  issued  on  June  19,  1899,  and 
December  6,  1899.  On  March  17,  1902,  the 
bank  suffer»l  voluntary  nonsuits  as  to  these." 


Argued  before  MITCHMiL,  0.  '•»  and 
FELL,  BBOWN.  MESTBEZAT,  and 
THOMPSON,  JJ. 

James  W.  M.  Newlin,  for  appellant  John 
O.  Johnson  and  Emil  Rosenberger,  for  ap- 
pellee. 

MESTBEZAT,  J.  In  an  elaborate  opinion 
refusing  a  new  trial,  the  learned  Judge  of  the 
court  below  has  clearly  and  fully  stated  all 
the  facts  of  this  litigation  from  its  inception 
In  June,  1880,  when  the  plaintiff  obtained  a 
Judgment  against  J.  Harry  Lyons,  until  the. 
entry  of  the  order  discharging  the  rules  for 
a  new  trial  in  this  case  on  the  issues  framed 
on  the  fourth  and  fifth  attachment  executions 
issued  on  the  Judgment  Five  attachment 
executions  were  issued  on  this  Judgment 
against  the  same  garnishees,  who  were  Sam- 
uel Simpson  individually,  and  trading  as 
Samuel  Simpson  &  Co.  The  first  attachment 
was  issued  on  the  date  the  Judgment  was  ob- 
tained in  Jxme,  1889,  and  the  last  on  March 
IS,  1903.  The  money  or  effects  sought  to  be 
reached  in  the  several  attachments  were  the 
same,  viz.,  the  interest  of  J.  Harry  Lyons, 
the  defendant,  in  the  firm  of  Samuel  Simpson 
&  Co.  The  Isisue  framed  on  the  third  attach- 
ment, issued  June  13,  1900,  was  tried  in  No- 
vember, 1800,  before  Judge  Bregy.  In  that 
case  It  appeared  that  there  had  been  no  set- 
tlement of  the  partnership  accounts  of  the 
firm  of  Samuel  Kmpson  &  Co.,  and  the  trial 
Judge  directed  a  verdict  for  the.  garnishee. 
From  the  Judgment  entered  on  that  verdict, 
the  plaintiff  took  an  appeal,  which  was  non 
pros'd  In  this  coiut  on  January  6,  1802.  On 
the  trial  of  the  present  l88\ieB,  framed  on  the 
fourth  and  fifth  attadunents,  the  plaintiff  at- 
tempted to  retry  the  question  raised  and  ad- 
judicated against  it  in  tbe  action  tried  before 
Judge  Bregy  in  November,  19001  In  that  case 
the  plaintiff  bank  alleged  that  the  defendant 
was  a  partner  In  the  firm  of  Samuel  Simpson 
&  Ob.,  and  that  an  account  had  been  stated 
showing  an  indebtednesa  to  J.  Harry  Lyons 
by  the  firm.  In  tbe  present  case  the  plaintiff 
attempted  to  show  the  same  facts  by  the  same 
evidence,  and  further  that  the  Judgment  In 
the  third  attachment  case  had  been  obtained 
by  collusion  and  fraud.  Tbe  court  below  ex- 
cluded such  evidence  as  was  offered  to  sus- 
tain the  issue  disposed  of  on  the  trial  of  the 
third  attachment,  and  there  was  no  sufiS- 
dent  evidence  produced  at  the  trial  of  any 
collusion  or  fraud  in  obtaining  the  former 
Judgment  It  was  therefore  clearly  tbe  duty 
of  the  trial  Judge  to  direct  a  verdict  for  the 
garnishees.  There  was  no  offer  by  the  plain- 
tiff  to  show  that  any  money  or  effects  of. 
the  defendant  had  come  into  the  bands  of  the 
garnishees  since  the  entry  of  tbe  Judgment 
In  the  third  attachment  case.  The  plaintiff 
offered  to  show  by  Samuel  Simpson  when 
on  the  witness  stand  that  prior  to  the  trial  on 
the  third  attachment  the  witness  had  pre- 
pared a  statement  of  the  partnership  affairs 
which  was  made  the  basis  of  the  agreement 
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of  February  9,  1900,  between  Mrs.  Lyons,  J. 
Harry  Lyons,  and  Samuel  Simpson.  This 
was  objected  to,  and  properly  occluded.  In 
commenting  upon  this  otfer  in  bis  opinion  re- 
fusing a  new  trial,  the  learqed  judge  says: 
'"This  was  for  the  purpose  of  showing  that  In 
fact  there  had  been  a  settlement  of  the  part- 
nership accounts  between  J.  Harry  Lyons 
and  Samuel  Simpson,  the  witness.  •  •  • 
The  agreement  made  was  in  the  equity  suit 
wherein  Mrs.  Lyons  was  plaintiff.  It  was 
not  an  agreement  that  Simpson  owed  J.  Harry 
Lyons,  as  bis  partner,  any  stated  and  agreed 
amount  It  was  an  admission  tbat  there 
were  certain  undisputed  facts— among  them, 
that  Simpson  had  in  bis  bands  certain  sums 
of  money,  one-balf  of  which,  be  admitted,  did 
not  belong  to  talm.  The  admission  was  made 
in  a  suit  wherein  Mrs.  Lyons  was  asserting 
tbat  the  one-half  that  Simpson  did  qot  clabn 
belonged  to  her.  The  result  of  tbat  suit  was 
a  decree  In  her  favor,  an  account  stated  by 
tbe  master,  revised  and  reduced  by  the  Su- 
preme Court,  and  then  the  amount  further 
modified.  In  no  sense  can  the  agreement  be 
taken  to  be  a  settlement  of  a  partnership  be- 
tween J.  Harry  Lyons  and  Samuel  Simpson." 
We  are  of  opinion  that  the  trial  judge  was 
right  In  holding  tbat  the  agreement  of  Feb- 
ruary 9,  1900,  was  not  a  settlement  of  the 
partnership  accounts,  and  henoe,  if  J.  Harry 
Lyons  had  an  interest  in  the  partnership  of 
Samuel  Simpson  &  Co.,  the  agreement  did 
not  make  it  subject  to  atfachment  execution. 

The  judgment  in  tbe  third  attachment  case 
determined  that  there  were  no  money  or  ef- 
fects subject  to  the  attachment  in  the  hands 
of  tbe  gamisbees  pn  June  13,  1900,  tbe  date 
of  tbe  service  of  tbe  writ,  and  that  none  had 
come  Into  their  hands  subsequent  to  tbat 
date  and  jwior  to  November  7,  1900,  tbe  date 
of  tbe  trial.  This  was  the  matter  In  contro- 
versy betwe^i  the  parties,  and  hence  tbe 
judgment  determined  tbe  cause  on  its  mer- 
its. This  judgment  became  absolute  and  final 
when  the  appellant  bank,  tbe  attaching  cred- 
itor, failed  to  prosecute  tbe  appeal  subse- 
quently taken  by  It  to  this  court  If  tbe  trial 
couft  erred  in  any  of  Its  rulings,  or  In  direct- 
ing a  verdict  for  the  garnishees,  tbe  plaintiff, 
who  WAS  tbe  appellant  there,  and  is  tbe  ap- 
pellant here,  bad  the  opportunity  to  hare  the 
errbr  corrected  by  having  the  judgment  re- 
versed in  this  court  Tbe  judgmeqt  In  tbat 
case  therefore  must  be  regarded  as  conclusive 
between  tbe  parties  as  to  the  merits  of  the 
cause  of  action  involved  In  the  case.  Here, 
as  we  have  observed,  we  have  tbe  same  cause 
of  action  and  tbe  same  parties;  the  only  ad*' 
ditlonal  averment  by  the  appellant  being  the 
allegation  of  collusion  and  fraud  in  procuring 
the  former  judgment,  but  which  bad  no  evi- 
dence on  the  trial  to  support  it  We  are  of 
opinion  that  the  question  involved  in  tbls  is- 
sue Is  the  same  as  that  determined  by  the 
judgment  on  tbe  third  attachment;  and  Is 
therefore  res  judicata. 

The  Judgment  is  ofilrmed. 


FIERGB  et  al.  v.  BARNET  et  al; 

(Supreme  Court  of  Pennsylvania.     May  9; 
1904.) 

A.nvXBSB    POSSESSION— VENOOB    OF    LAND — NO- 
TICE—APPEAL. 

1.  Where  a  vendor  after  sale  remains  in  i>08- 
session  of  the  land,  he  does  not  hold  adversely 
to  hia  vendee  until  the  knowledge  of  his  inteat 
is  brought  home  to  his  vendee  by  aome  ucHjuiv- 
ocal  act, 

2.  One  who  secretly  enters  on  coal  through 
an  opening  in  land  other  than  that  in  which  uie 
coal  is  situated  cannot  obtain  title  to  the  coal 
by  adverse  possession,  even  by  continuous  min- 
Ing. 

S.  Refusal'  to  grant  a  nonsuit  is  not  review- 
able. 

Appeal  from  Court  of  Common  Pleas,  Lu-' 
zeme  County. 

Action  by  James  B.  Pierce  and  John  J. 
Shonk  against  George  Barney  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  FELL,  MESTREZAT,  and  POTTER, 
JJ. 

'  W.  H.  Hlnes  and  E.  A.  Lynch,  for  appel- 
lants. J.  Q.  Crevellng,  D.  L.  Creveling,  and 
O.  W.  McAIamey,  for  appellees. 

MESTREZAT,  J.  In  his  charge  to  tbe 
jury  tbe  learned  trial  judge  discussed  all  the 
questions  of  fact  and  law  raised  In  this  case, 
and  fully  vindicated  tbe  correctness  of  his 
conclusions.  There  was  no  question  of  fact 
for  tbe  jury,  and,  as  tbe  law  applicable  to 
tbe  case  was  against  tbe  defendants,  the 
court  very  properly  directed  a  verdict  for  the 
plaintiffs. 

As  clearly  demonstrated  by  tbe  learned 
Judge  in  bis  charge,  tbe  plaintiff  established 
on  tbe  trial  of  tbe  cause  a  complete  paper 
title  to  tbe  premises  in  dispute.  To  meet  and 
overthrow  this  title,  the  defendants  attempt- 
ed to  show  title  In  themselves  to  the  land  by 
adverse  possession.  The  .sufficiency  of  tbe 
evidence  entitling  tbe  defendants  to  have  this 
question  submitted  to  tbe  jury  Is,  as  stated 
by  their  counsel,  the  question  (or  considera- 
tioa  on  tbls  appeal.  Charles  Barney  con- 
veyed to  Wadsworth  In  August,  1829.  On 
April  24,  1880,  be  conveyed  to  John  Bennett 
tbe  one  half  of  the  coal  under  lots  15  and 
Ifik  excepting  therefrom  the  t^o  acres  con- 
veyed to  Wadsworth;  and  in  August,  1832, 
he  ocmveyed  tbe  other  half  of  the  coal  under 
the  lots  to  Henderson  Oaylord,  "excepting 
and  reserving  tbe  two  acres  lieretotore  con- 
veyed by  tbe  grantor  to  Tertlus  Wadsworth." 
In  each  of  these  deeds.  It  will  be  observed, 
there  is  a  clear  and  distinct  recognition  of 
Wadswortb's  title  tn  the  premises  In  dispute. 
Charles  Barney  died  In  1846,  14  years  after 
be  had  executed  and  delivered  tbe  Gaylord 
deed,  and  hence,  as  observed  by  the  trial 
judge,  "be  <eonld  not  have  acquired  title  by 


ITl.  8m  AdvarM  Fossesslon,  voL  1,  Cent.  Die.  tl 
336,  838. 


Digitized  by 


Google 


p«^ 


JOHNSON  T.  CHESTBR  TBACTION  CO. 


153 


adrerae  poaaeaslon  during  his  lUetime,  no 
matter  wliat  the  character  of  hla  possession 
waa."  Barney  was  Wadswortb's  vendor,  and 
his  possession  of  the  premises  was  Wads- 
worth's  possession  until  Barney  did  some  un- 
equiTocal  act,  the  knowledge  of  which  was 
brooeht  home  to  his  vendee,  tending  to  show 
that  be  held  the  premises  adversely  to  Wads- 
worth.  Ingles  T.  Ingles,  150  Pa.  397,  24  Atl. 
677;  Olwlne  v.  Hohnan,  23  Pa.  279.  There 
was  nothing  in  the  evidence,  and  no  compe- 
tent testimony  was  offered  on  the  trial,  that 
would  warrant  the  Jury  in  finding  any  acts 
by  Barney  hostile  to  Wadsworth's  title,  nor 
Indicating  his  intention  to  hold  the  prem- 
ises against  his  vendee.  Mor  can  appellants 
sustain  their  title  by  the  alleged  adverse  pos- 
session of  Henry  Barney,  who  held  lots  16 
and  16  as  devisee  under  the  will  of  his  father, 
Charles  Barney.  The  acts  of  ownership  ex- 
ercised by  Henry  Barney  over  the  two  acres 
of  land  In  dispute^  alleged  to  be  adverse  and 
hostile  to  the  possession  of  the  appellees' 
predecessors  in  title,  are  clearly  insufficient, 
as  pointed  out  by  the  trial  Judge,  to  sustain 
a  title  by  adverse  possession  for  the  length 
of  time  required  by  the  statute.  Not  only  is 
this  true,  but,  like  his  father,  Henry  Barney 
made  a  distinct  recognition  of  the  Wadsworth 
title  in  the  grant  of  bis  interest  in  lots  16 
and  16  by  deed  dated  AprU  22,  1867,  by  "re- 
serving and  excepting  two  acres  sold  by 
Charles  Barney,  the  father,  to  Tertlus  Wads- 
worth  by  deed  dated  6th  of  August,  1829, 
recorded  in  Deed  Book  No.  26,  p.  271." 

It  is  further  contended  by  the  appellants 
that  Thomas  Appleton  acquired  title  to  the 
premises  In  dispute  by  adverse  and  hostile 
possession  for  a  period  of  time  more  than 
21  years  immediately  prior  to  tlte  bringing 
of  this  salt.  But  the  character  of  his  pos- 
session was  not  such  as  to  sustain  this  con- 
tention. He  had  a  scrambling,  if  any,  posses- 
sion of  the  surface.  He  and  his  wife  testify 
that  be  began  to  mine  coal  for  his  own  use 
in  the  old  Wadsworth  coal  beds  in  the  win- 
ter of  1874,  and  continued  the  mining  for  n 
shcMTt  period  each  year  till  this  suit  was 
brougjit,  except  during  the  years  1876  and 
1879.  There  was  no  opening  to  this  coal 
throngh  the  surface  of  the  two-acre  tract,  and 
Aiq[>leton  obtained  access  to  it  for  mining  pur- 
poses, as  he  testifies,  through  a  drift  or  tun- 
nel, the  month  of  which  was  a  small  opening 
on  the  side  of  a  ravine  more  than  300  feet 
distant,  and  on  the  lands  of  other  parties. 
There  was  coal  on  both  sides  of  this  drift 
from  its  month  to  the  premises  in  dispute. 
He  who  successfully  defends  his  title  to  land 
by  adverse  possession  must  show  that  the 
possessl«Hi  was  actual,  oontinuied,  visible,  no- 
torioas,  distinct,  and  hostile  for  the  space  of 
21  yeara  Hawk  v.  Senseman,  6  Serg.  &  R. 
21;  Meroer  v.  Watson,  1  Watts,  380.  He 
must  keep  bis  flag  flying  in  a  visible  and 
hostile  manner.  Plummer  v.  Hillside  Goal  & 
Iron  Co.,  160  Pa.  483, 28  AU.  858.  Appleton's 
possession  of  this  coal,  according  to  his  own 


testimony,  was  neither  open,  visible,  nor  no- 
torions,  such  as  Is  required  in  adverse  pos- 
session to  establish  a  valid  title  to  land. 
His  access  to  the  coal  was  obtained  through 
a  small  op«ilng  into  a  mine  on  the  adjacent 
premises,  and  several  hundred  feet  distant 
from  the  land  of  the  appellees.  The  latter 
therefore  had  no  reason  to  infer  or  believe  he 
was  entering  upon  their  premises,  or  bad  any 
intention  of  mining  or  removing  the  coal 
under  the  two  acres  of  land.  On  the  con- 
trary, the  only  reasonable  inference  from  his 
action  was  that  his  purpose  in  entering  the 
mine  on  the  adjacent  premises  was  to  remove 
the  coal  from  that  mine,  and  that  he  con- 
fined  his  mining  operations  within  the  ter- 
ritorial limtts  of  the  mine  which  he  entered. 
His  manner  of  entering  the  appellees'  prem- 
ises was  therefore  nether  open,  visible,  nor 
notorious,  and  hence  was  not  of  such  a  char- 
acter as  would  suggest  to  the  appellees  that 
their  possession  of  the  coal  under  the  land 
was  being  invaded  by  an  adverse  and  hostile 
claimant  Such  entry  was  covert  and  clan- 
destine, and  gave  no  notice  to  the  appellees 
of  a  hostile  claim  to  their  premises,  nor  put 
them  upon  inqniry  'tis  to  whether  their  coal 
was  being  mined  by  Appleton.  There  was 
nothing  in  Appleton's  conduct  that  woald  lead 
the  appellees  to  believe  that  he  intended  to 
Invade  their  premises  and  remove  their  coal. 
In  Delaware  &  Hudson  Canal  Go.  v.  Hughes, 
188  Pa.  66,  38  Atl.  668,  88  L.  R.  A.  826,  63  Am. 
St  Rep.  743,  Williams,  X,  delivering  the 
opinion,  uses  the  following  language  pertinent 
to  the  case  in  hand:  "If  he  would  acquire 
any  part  of  the  mineral,  he  must  make  his 
entry  upon,  and  maintain  bis  possession 
within,  the  limits  of  the  mineral  estate, 
for  the  requisite  period  of  time,  in  an  open, 
notorious,  exclusive,  and  continuous  manner. 
A  covert  or  clandestine  entry  will  not  do. 
Such  an  entry  will  confer  no  right  on  the 
wrongdoer  until  his  entry  is,  or  by  the  exer- 
cise of  due  diligence  might  be,  discovered 
by  the  owner.  Dntil  then  the  owner  cannot 
know  that  his  possession  has  been  invaded. 
Until  he  has,  or  ought  to  have,  such  knowl- 
edge, he  is  not  called  uiion  to  act,  for  he  does 
not  know  that  action  in  the  premises  is  nec- 
essary, and  the  law  does  not  require  absurd  or 
impossible  things  of  any  one  Possession,  to 
be  adverse,  must  be  open  as  well  as  continu- 
ous." 

The  refusal  to  grant  a  nonsuit  is  not  the 
subject  of  review  on  appeal,  as  we  have  re- 
peatedly decided,  and  hence  the  first  as- 
signment need  not  be  considered. 

The  Judgment  is  affirmed. 


cm  Pa.  18» 
JOHNSON   T.    CHESTER   TRACTION    CO. 
(Supreme  Court  of  Pennsylvania.     May  16, 
1904.) 

BAILBO  ADS— PERSON     ON     TBACK— HONSUIT. 

1.  In  an  action  to  recover  for  personal  in- 
juries the  evidence  showed  that  plaintiff  was 
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drunk  and  disorderly  on  defendant's  street  car, 
that  he  was  put  off  and  fell,  and  ran  after  the 
car,  and  was  still  running  when  it  got  out  of 
sight;  and  that  on  the  return  trip  he  was  run 
over,  when  lying  on  the  track  in  the  dark,  about 
600  feet  from  the  point  where  he  bad  been  eject- 
ed.   Held,  that  the  company  was  not  liable. 

Appeal  from  Court  of  Common  Pleas,  Dela- 
ware County. 

Action  by  James  SI  Johnson  against  the 
Chester  Traction  Company.  Judgment  of 
nonsuit,  and  plaintiff  appeals.    Affirmed. 

James  Watts  Mercur  and  V.  Ollpln  Robin- 
son, for  appellant  W.  B.  Broomall,  for  ap- 
pellee> 

PER  CURIAM.  The  oovrt  below  entered 
a  nonsnlt  on  the  ground  of  the  contributory 
negligence  of  the  plaintiff.  Such  negligence 
was  plain. 

But  in  addition  to  this  there  was  no  evi- 
dence on  which  the  Jury  could  hare  been 
permitted  to  find  negligence  of  the  defendant 
that  caused  the  accident  The  plaintiff,  being 
drunk  and  disorderly,  was  put  off  the  car, 
fell,  but  arose  at  once  and  ran  after  the 
car.  When  the  car  got  beyond  sight  of  him 
he  was  still  running.  The  proximate  cause 
of  the  accident  therefor  was  not  his  ejection 
from  the  car,  and  the  case  must  be  treated 
without  regard  to  that  feature.  After  plain- 
tiff was  ejected  the  car  had  continued  Its 
Journey  to  the  station,  a  mile  or  more  away, 
and  on  the  return  trip  ran  against  him  while 
he  was  lying  on  the  track  In  the  dark,  and 
t^bout  800  feet  from  the  point  where  he  had 
been  ejected.  Plaintiff  endeavored  to  prove 
negligence  of  the  company  by  showing  the 
schedule  time  allowed  for  the  car  trip,  and 
also  the  distance  at  which  the  headlight 
would  enable  the  motorman  to  see  an  object 
on  the  track  ahead  of  him.  The  offers  were 
general,  and  none  of  them  was  sufficiently 
connected  bj  circumstances  stated  to  make 
it  evidence  of  negligence. 

Judgment  affirmed. 


ai»Pm.u»  . 

ENGLEHAUPT  v.  ERIE  R.  CO. 

(Supreme   Court   of  Pennsylvania.     May   9, 
1904.) 

OASRIEBS— INJUBT     TO     PASSERaBB— NBOU- 
OBRCB. 

1.  Where  a  brakeman  has  announced  the 
name  of  the  station  on  the  approach  of  a  train, 
and  the  train  makes  its  next  stop  short  of  or 
beyond  the  station,  the  brakeman  should  an- 
nounce such  fact  t>efore  the  passengers  attempt 
to  leave  the  train ;  and  failure  to  do  so  is  a 
neglect  of  duty,  rendering  the  carrier  liable  for 
resulting  injuries. 

2.  In  action  for  injuries  to  a  passenger  alight- 
ing on  a  dark  night  at  what  he  thought  was  a 
station,  evidence  held  to  show  negligence  on  the 
part  of  the  carrier. 

Appeal  from  Court  of  Common  Pleas,  Mo* 
Kean  Comity. 

II 1.  See  Carriera.  voL  S,  Cent.  Dig.  i  1216. 


Action  by  John  Englehaupt  against  the 
Erie  Railroad  Company.  Verdict  for 'plain- 
tiff.   Defendant  appeals.    Affirmed. 

At  the  trial  It  appeared  that  on  November 
22,  1892,  at  about  8:30  In  the  evening,  plain- 
tiff fell  through  a  bridge  In  alighting  from 
a  train  near  the  station  at  Riverside.  The 
evidence  relating  to  the  accident  is  given 
in  detail  In  the  opinion.  The  court  refused 
binding  Instructions  for  defendant  and  sub- 
mitted the  case  to  the  Jury.  Verdict  for 
plaintiff  for  $4,480,  on  which  Judgment  was 
entered  for  $2,000;  all  above  that  sum  having 
been  remitted.    Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  and 
THOMPSON,  JJ. 

Qeorge  L.  Roberts  and  D.  H.  Jack,  for  ap- 
pellant   J.  P.  Mullln,  for  appellee. 

MESTRBZAT,  J.  We  entirely  agree  with 
the  learned  counsel  of  the  defendant  com- 
pany that,  under  the  evidence  in  this  case 
and  the  charge  of  the  court  the  Jury  would 
have  been  Justified  in  returning  a  vdrdlct 
for  their  client  Four  or  five  of  their  wit- 
nesses testified  that  the  train  carrying  the 
plaintiff  stopped  at  Riverside  Station,  and 
that  he  alighted  there,  and,  after  doing  so, 
they  saw  him  on  the  ground  at  the  station. 
The  learned  trial  Judge  Instructed  the  jury 
that  "if  he  got  off  on  the  ground,  as  testi- 
fied to  by  the  four  witnesses,  at  Riverside 
[Station]  safely,  and  then  went  ahead  and 
walked  into  the  river,  this  company  would 
not  be  liable  for  any  damage  which  he  sus- 
tained." It  was  claimed  by  the  defendant 
that  the  train  made  three  stops  in  the  vi- 
elnlty  of  Riverside  Station— the  first  at  the 
Pennsylvania  Railroad  Junction,  next  at  Riv- 
erside Station,  and  again  a  few  feet  beyond 
the  station,  for  the  purpose  of  putting  off  the 
plaintiff's  dog,  which  was  in  the  baggage 
car.  The  theory  of  the  defense,  amply  sus- 
tained by  abundant  testimony,  if  believed 
by  the  Jury,  was  that  the  plaintiff  got  off 
the  train  at  Riverside  Station,  to  wtiich 
bis  ticket  entitled  him  to  be  carried,  and 
that  after  leaving  the  tralA,  and  it  had 
again  started,  he  followed  it  to  look  after 
his  dog,  which  was  still  on  the  train,  and 
in  doing  so  he  fell  through  the  bridge  and 
Into  the  river. 

The  case,  however,  as  presented  by  the 
plaintiff,  is  that  the  train  stopped  but  once 
near  Riverside  Station,  and  that  was  Just 
beyond  the  station;  the  smoldng  car,  in 
which  he  was  riding  standing  on  the  bridge 
over  Allegheny  river.  He  testified  that  be 
was  sitting  id  the  front  of  the  car,  which 
was  immediately  in  the  rear  of  the  Isaggage 
car;  that  when  the  whistle  blew  for  the 
Junction  he  thought  it  was  for  Riverside  Sta- 
tion, and  arose  from  his  seat  and  was  toM 
by  the  conductor  that  the  platform  was 
farther  down;  that  he  then  resumed  his 
seat  for  a  moment  imtll  the  train  stopped. 
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tbe  condnctor  In  ttae  meantime  telling  tbe 
brakemau  to  open  tbe  door  of  the  baggage 
car  and  let  the  plaintiff  get  his  dog;  that 
he  untied  the  dog,  and,  with  his  coat  on 
hla  arm  and  a  gun  in  his  hand,  walked 
down  tbe  steps  of  the  front  platform  of  the 
smoking  car  while  the  conductor  was  stand- 
ing on  that  platform;  that  when  be  left 
the  steps  he  stepped  on  something  be  thought 
was  tbe  station  platform,  "stooped  around  to 
see  if  the  dog  was  coming,"  and  fell  into 
tbe  river.  Tbe  accident  occurred  about  8:30 
o'clock  of  the  evening  of  November  22,  1902, 
and  tbe  testimony  shows  that  at  that  boor 
it  was  very  dark.  Frank  Helton,  a  passen- 
ger who  sat  near  tbe  plaintiff  in  the  car, 
testified  that  be  thought  the  train  made 
but  one  stop  at  Riverside  Station;  that  after 
tbe  car  had  stopped  he  went  to  tbe  front 
platform,  and  found  that  the  car  was  on  the 
bridge:  and  that  it  was  so  dark  he  "could 
not  see  anything."  William  Davis,  another 
passenger,  who  sat  four,  or  five  seats  in  the 
rear  of  Englehaupt  in  tbe  car,  testified  that 
tbe  train  stopped  bat  once,  and  that  was  on 
the  bridge  near  tbe  station;  that  as  it  neared 
the  Pennsylvania  Bailroad  Junction  tbe  con- 
ductor said  something  to  the  platntifT,  who 
then  sat  down;  that  the  train  next  "pulled 
into  tbe  bridge  at  Riverside,"  and  tbe  plain- 
tiff  got  up  and  went  out  the  front  door  of 
the  coach,  the  front  end  of  which  was  10 
or  15  feet  on  the  bridge;  that  the  car  window 
was  np,  and  In  a  minute  or  less  he  heard 
bim  fall  into  the  river;  that  the  conductor 
was  on  tbe  platform  when  the  plaintiff  went 
oat  tbe  car  door,  and  remained  there  untU 
be  fell  into  tbe  river;  that  tbe  night  was 
very  dark,  and  tbe  plaintiff  could  not  see 
without  a  light. 

Such  Is  the  story  told  by  the  plaintiff  and 
bis  witnesses,  on  which  he  relies  to  convict 
tbe  defendant's  employes  in  charge  of  the 
train  of  a  failure  of  duty  in  carrying  him 
to  tbe  destination  named  in  bis  ticket  It 
is  wholly  Irreconcilable  with  tbe  direct  and 
positive  testimony  of  four  or  five  of  tbe 
defendant's  witnesses.  As  observed  above, 
those  witnesses  testified  that  the  train  stop- 
ped three  times  in  the  vicinity  of  Riverside 
Station,  and  that  the  plaintiff  alighted  at 
the  station  In  safety.  If  the  plaintiff  and 
bis  witnesses  be  believed,  there  was  bat  one 
stop  made  Iqr  tbe  train,  and  that  was  not  at 
the  station,  bnt  on  tbe  bridge  beyond,  which 
concededly  was  an  Improper  and  unsafe  place 
to  discbarge  pastengers.  Believing  from  tbe 
snggesHon  of  tbe  condnctor  that  it  was  at 
Riverside  Station,  the  plaintiff  alighted  when 
tbe  train  stopped,  and  did  so  with  the  caior 
doctor's  consent,  and  while  he  was  standing 
on  tbe  car  platform  from  wtdch  the  plaintiff 
descended  from  the  train.  These  facts,  tak- 
en in  connection  with  the  further  fact  that 
at  the  time  tbe  plaintiff  left  the  train  it  was 
very  dark,  disclosed  a  plain  violation  of  duty 
on  tbe  part  of  tbe  defendant  company,  as- 
sumed t>7  its  contract,  to  exercise  tbe  utmost 


degree  of  diligence  and  care  in  carrying  tbe 
plaintiff  as  a  passenger  from  Bradford  to 
Riverside  Station. 

It  Is  the  duty  of  a  carrl»  of  passengers  not 
only  to  exercise  the  strictest  vigilance  in  re- 
ceiving and  conveying  a  passenger  to  his  des- 
tination, but  also  to  set  him  down  safely  at 
a  station  at  tbe  termination  of  his  Journey. 
It  is  likewise  the  duty  of  the  carrier  to  an- 
nounce the  name  of  the  station  on  the  ap- 
proach of  the  train,  and  to  afford  passengers 
Bofflclent  time  to  alight  with  safety.  If  after 
this  announcement  the  train  for  any  cause 
makes  its  next  stop  short  of  or  beyond  the 
station,  the  conductor  or  brakeman  should 
announce  tbe  tact  before  the  passengers  at- 
tempt to  leave  the  train,  and  a  neglect  to 
do  so  will  be  a  violation  of  duty  for  which 
the  carrier  is  responsible.  In  Wellffl  v.  Lon- 
don, Brighton  &  South  Coast  Railway  Com- 
pany, L.  R.  »  0.  P.  126,  Brett,  J.,  says: 
"Merely  overshooting  the  platform  is  not  neg- 
ligence. But  U  the  porter  has  called  out  the 
name  of  the  station,  and  the  engine  driver 
has  overshot  the  station,-  and  tbe  train  has 
oome  to  a  standstill,  the  company's  servants 
are  guilty  of  negligence  if  tbey  do  not  warn 
passengers  not  to  alight  At  all  events,  tbe 
Jury  may  from  these  facts  infer  negligence. 
If  the  name  of  the  station  has  been  called 
out  and  the  train  has  oome  to  a  atandstiU, 
no  warning  being  given  to  the  contrary,  the 
Jury  may  very  properly  say  that  a  passenger 
is  guilty  of  no  want  of  reasonable  care  in 
getting  out  He  has  a  right  to  suppose  that 
tbe  train  has  reached  the  spot  where  it  is  in- 
tended that  be  shaU  get  out"  In  Van  Horn 
V.  Central  Railroad  Company,  38  N.  J.  Law, 
133,  Chief  Justice  Beasley,  speaking  for  the 
court  said:  'The  court  woold  not  be  war- 
ranted in  saying  that  It  is  not  negligence  to 
give  notice  of  tbe  approach  to  a  station,  and 
then  stop  the  train  short  of  such  station,  in 
tbe  nighttime.  Such  a  coarse  would  natur- 
ally tend  to  Jeopard  passengers,  for  it  would 
induce  them  to  believe  that  tbey  had  arrived 
at  the  station  designated,  and  they  would, 
in  the  ordinary  course,  go  to  the  car  iriatform. 
At  night  this  must  be  the  Inevitable  result. 
*  *  *  When  a  station  Is  called,  the  pas- 
sengers have  tbe  right  to  Infer  that  the  first 
stop  of  the  train  will  be  at  such  station." 
Philadelphia,  Wilmington  &  Baltimore  Rail- 
road Company  v.  McCormick,  124  Pa.  427,  16 
Atl.  848,  is  a  case  very  similar  in  many  of 
its  facts  to  the  one  in  band.  There  the  con- 
ductor, on  a  dark  night,  announced  the  ap- 
proach to  a  station  where  the  passengers 
were  to  change  cars,  and  afterwards  stopped 
tbe  train  on  a  bridge  without  giving  notice 
that  the  station  had  not  been  reached  A  pas- 
senger arose  from  bis  seat  descended  from 
the  steps,  fell  over  the  bridge,  and  was 
drowned  It  was  held  that  under  the  cir- 
cumstances the  passenger  bad  the  right  to 
suppose  that  the  train  had  reached  the  sta- 
tion, and  that  proper  attention  to  the  safety 
of  tbe  passengers  required  sooie  notice  «•* 
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warning  to  them  to  retain  their  seats,  diief 
Justice  PaxBon,  delivering  the  opinion  of  the 
court,  said:  "The  deceased  liad  a  right  to  siqt- 
pose  that  the  train  Iiad  reached  the  station. 
Having  stopped  at  a  place  of  peril  for  pas- 
sengers to  alight,  at  a  time  when  they  had  a 
right  to  suppose,  from  the  notice  previously 
given,  that  the  train  had  reached  the  station, 
proper  attention  to  the  safety  of  the  passen- 
gers would  have  reqnlred  some  notice  or 
warning  to  them  to  retain  their  seats.  *  *  * 
This  [unexpected  stoppage  of  the  train]  may 
happen  from  various  causes  connected  with 
the  safety  of  the  passengers,  bnt,  where  it 
occurs  in  a  place  of  danger,  and  under  dr- 
cnmstancea  which  Justify  passengers  in  ther 
belief  that  it  has  reached  a  station,  some 
notice  ought  to  be  given.  This  Is  especially 
80  on  a  dark  night,  when  passengers  are  ex- 
posed to  more  than  usual  peril  in  getting  off 
the  train." 

The  defendant's  negUgence  was  clearly  a 
Question  for  the  Jury,  under  the  conflicting 
evidence  In  the  case,  and  was  properly  snb- 
mltted  by  the  trial  court.  Whether  the  plain- 
tiff exercised  the  care  required  of  him  un- 
der the  circumstances  when  alighting  from 
the  car  was,  we  think,  also  for  the  Jury.  It 
there  was  a  reasonable  doubt  as  to  the  facts, 
or  the  Inferences  to  be  drawn  from  them  as 
to  the  plalntUTs  contributory  negligence,  the 
question  could  not  be  withdrawn  from  the 
jury.  A  verdict  either  way  on  the  testimony 
presented  here  could  be  sustained.  The  plain- 
tiff had  reason  to  believe  from  the  action  of 
the  conductor.  If  we  credit  his  testimony, 
that  the  train  had  stopped  at  the  station, 
and  that  in  leaving  the  car  he  was  alighting 
on  the  platform  at  the  station.  It  was  so 
dark  that  be  could  not  see  where  he  was  step- 
ping when  he  descended  from  the  car  plat- 
form. This  was  done  in  the  presence  of  tho 
conductor,  who  gave  him  no  warning  of  hia 
perilous  position.  By  reason  of  the  darkness, 
the  plaintiff  saw  no  danger  in  attempting  to 
alight,  and  the  silence  of  the  conductor  who 
saw  him  as  he  descended  the  steps  was  a 
tadt  Invitation  to  him  to  leave  the  car  In 
the  way  he  did. 

The  judgment  la  affirmed. 

(209  Pa.  U6) 

LUZEHNH  COUNTY  v.  KIRKENDAUi, 

County  Treasurer. 

(Supreme  Court  of  Pennsylvania.     May  2, 

1904.) 

OOCNTT   TBEASUBERS — COUFENBATION. 

1.  Under  Act  March  31,  1876  (P.  L.  13).  re- 
lating to  fees  of  county  officers,  and  providing 
that  in  counties  having  less  than  300,000  and 
more  than  150,000  inhabitants  the  salaries  of 
county  treasarers  shall  be  $5,000,  and  shall  be 
in  lieu  of  all  perquisites  and  fees,  the  treasurer 
of  a  county  having  such  a  nopulation  cannot 
retain  for  his  own  use- the  fees  provided  by  the 
local  act  of  April  11,  1866,  for  issuing  mercan- 
tile licenses. 

Appeal  from  Court  of  Ck)mmon  Pleas,  Lu- 
Sterne  County. 


Action  by  Lucerne  county  against  Fred  C. 
Ktrkendall,  county  treasurer  of  Luzetae  coun- 
ty. From  an  order  overruling  exceptions  to 
report  of  referee,  plaintiff  appeaJfl.  Re- 
versed. 

The  parties  entered  into  the  fbUowing 
agreement  as  to  the  facts:  "Now,  April  24, 
1003,  in  order  to  dispense  with  the  calling  of 
witnesses  on  the  trial  of  this  case  for  the  pur- 
pose of  proving  matters  not  In  dispute,  it  is 
agreed  by  the  parties  to  this  suit  that  dnrlng 
the  year  1900  (the  year  embraced  by  the  coun- 
ty controller's  report  appealed  from  in  this 
case),  the  defendant,  Fred  C.  Kirkendall, 
then  treasurer  of  Luzerne  county,  Pennsyl- 
vania, as  such  treasurer,  received  fees  r^n- 
lated  and  provided  for  by  the  act  of  April 
11,  1866  (P.  L.  "Til),  as  foUows:  For  3,000 
mercantile  licenses  issued  by  him  as  such 
treasurer  during  said  period,  for  which  the 
fee  provided  by  said  act  of  assembly  in  each 
Instance  was  $1.50,  the  sum  of  $4,500;  and 
also  for  other  licenses  mentioned  in  said  act 
of  assembly,  and  Issued  by  him  as  such  treas- 
urer during  said  i)erlod,  for  which  the  fee 
provided  by  said  act  of  assembly  in  each  in- 
stance was  60  cents,  the  sum  of  $137.50.  It 
Is  further  agreed  that  said  defendant  has  not 
paid  said  sums  into  the  treasury  of  said  coun- 
ty, but  has  retained  them,  claiming  them  as 
bis  own.  It  Is  also  agreed  that  Luzerne  coun- 
ty, Pennsylvania,  has  now,  and  bad  during 
the  period  mentioned  and  at  the  time  of  the 
election  of  the  defendant  to  said  office  of 
county  treasurer,  more  than  150,0(K)  inhab- 
itants; and  that  the  salary  of  the  defendant 
during  his  term  of  office.  Including  said  year 
of  1900,  was  fixed  by  the  provisions  of  the 
act  of  March  31,  1876  (P.  L.  13),  and  that  be 
received  such  salary  from  said  county  in  ac- 
cordance therewith.  And  it  is  agreed  that 
said  defendant  received  from  the  common- 
wealth of  Pennsylvania  the  commissions  al- 
lowed county  treasurers  on  the  amounts  col- 
lected and  forwarded  by  him  to  the  said  com- 
monwealth, in  said  year  of  1900,  as  mercan- 
tile taxes." 

Argued  before  MITCHELL,  0.  J.,  and 
DEAN,  FELL,  MESTREZAT,  and  POT- 
TEE,  JJ. 

Charles  B.  Tetry,  William  a  McLean,  Co, 
Sol.,  and  A.  L.  Williams,  for  appellant.  John 
T.  Lenahan  and  Edward  A.  Lynch,  for  ap- 
pellee. 

POTTER,  jr.  The  defendant,  Fred  C.  Kirk- 
endall, was  elected  county  treasurer  of  the 
county  of  Luzerne  at  the  November  election, 
1899,  to  serve  for  the  term  of  three  years 
from  the  first  Monday  of  January,  1900.  He 
duly  qualified  and  assumed  the  duties  of  the 
office.  Luzerne  county  having  more  than 
150,000  inhabitants,  the  salary  of  the  county 
treasurer  is  fixed  by  the  act  of  March  31, 
1876  (F.  L.  13),  at  $5,000  per  annum.  Dur- 
ing the  year  1900,  pursuant  to  section  3  of  the 
local  act  of  April  11, 1866  (P.  L.  711),  entitled 
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"An  act  to  regalate  the  fees  of  the  ooimty 
treasurer  of  Luzerne  and  Clearfield  conn- 
ties."  the  defendant  collected  fees  for  3,000 
mercantile  licenses  Issned  by  him  as  county 
treasurer  d'nrlng  said  period,  for  which  the 
fee  provided  by  said  act  of  assembly  In  each 
instance  vas  |1.G0;  pie  total  sum  collected 
for  such  licenses  being  $4,600.  He  also  re- 
ceived fees  for  certain  other  licenses  collected 
under  said  act,  for  which  the  fee  provided  in 
each  Instance  was  50  cents,  making  a  total 
sum  for  SQCh  other  licenses  of  $137.50.  These 
soma  have  not  been  paid  by  defendant  into 
tlie  treasury  of  the  county,  but  have  been  re- 
tained by  him  as  his  own.  The  tounty  con- 
troller, in  his  report  of  the  receipts  and  the 
expenditures  of  Luzerne  connty  for  the  year 
1900,  did  not  charge  the  treasurer  with  these 
sums,  simply  allowing  credit  for  $5,000  sal- 
ary paid  to  the  county  treasurer.  Under  the 
provisions  of  the  act  of  June  12,  1S78  (P.  L. 
208),  10  taxpayers  of  the  county  appealed 
from  the  report  of  the  controller  to-  the  court 
of  common  pleas.  An  issue  was  trained,  and 
the  case  was  referred,  the  referee  reporting 
in  favor  of  the  treasurer.  His  report  was  con- 
firmed by  the  court,  and  Judgment  entered  for 
defendant,  from  which  the  connty  appealed. 
The  appellee  received  from  the  state  the  com- 
mlsBions  allowed  him  by  it  on  the  mercantile 
licenses  and  other  taxed  for  their  collection 
and  remittance,  and  Ifl  addition  thereto  he 
claims  these  fees. 

It  is  declared  by  section  6,  art  14,  of  the 
Conatitntlon,  that:  "The  compensation  of 
county  officers  shall  be  regulated  by  law,  and 
all  county  officers  who  are  or  may  be  salaried, 
Shan  pay  all  fees  which  they  may  be  author- 
ized to  receive.  Into  the  treasury  of  the  coun- 
ty or  state,  as  may  be  directed  by  law.  In 
countieB  containing  over  150,000  InhatltantB, 
all  county  officers  shall  be  paid  by  salary; 
and  the  salary  of  any  such  officer  and  his 
clerks,  heretofore  paid  by  fees,  shall  not  ex- 
ceed the  aggregate  amount  of  fees  earned 
during  his  term  and  collected  by  or  for  him." 
And  the  act  of  March  81,  1876  (P.  L.  18),  in 
section  1  provides  that  In  counties  containing 
ovor  150,000  Inhabitants  "all  fees  limited  and 
appointed  by  law  to  be  received  by  each  and 
every  connty  officer"  shall  belong  to  the  coun- 
ty, "and  it  shall  be  the  duty  of  each  of  said 
officers  to  exact  and  receive  all  such  fees  to 
and  for  the  use  of  their  respective  counties, 
except  such  taxes  and  feles  as  tire  levied  for 
the  state,  which  shall  be  to  and  for  the  use 
of  the  state;  and  none  of  said  officers  shall 
receive  for  his  own  nse,  or  for  any  use  or 
purpose  whatever  exeept  for  the  use  of  the 
proper  county  or  for  the  state,  as  the  case 
may  be,  any  fees  for  any  official  services 
whatsoever."  Section  13  fixes  the  salaries  of 
county  officers  in  counties  having  less  than 
300,000  and  more  than  160,000  Inhabitants, 
the  salary  of  county  treasurers  being  fixed  at 
$5,000.  Section  16  provides  that  "the  salaries 
fixed  and 'provided  by  the  foregoing  provi- 
sions, shall  be  la  lieu  of  all  or  any  moneys, 


fees,  perquisites  or  mileage  which  are  now 
or  may  hereafter  be  received  by  any  officer 
named  in  this  act;  and  all  said  moneys,  fees, 
mileage  or  perquisites,  received  by  any  of 
them  as  compensation,  fees  or  perquisites, 
trom  any  source  whatever,  shall  in  all  cases 
belong  to  the  county,  and  shall  be  paid  into 
the  treasury  (except  where  required  to  be 
paid  to  the  state)  as  provided  in  this  act" 

The  plaintiff  contends  that  the  fees  collect- 
ed under  the  act  of  April  11,  1866,  by  the  de- 
fendant, are  within  the  provisions  of  the  Con- 
stitution and  of  the  act  of  March  81, 1876,  and 
should  ttierefore  be  paid  into  the  county 
treasury.  On  the  other  hand,  the  defendant 
contends  that  in  collecting  the  mercantile 
licenses,  etc.,  be  Is  acting  solely  as  an  agent 
of  the  state,  the  fees  being  part  of  his 
compensation  by  the  state  for  his  services. 
With  this  latter  contention  we  cannot  agree. 
For  his  services  to  the  state  the  defendant 
has  been  paid  a  commission  upon  the  amount 
collected.  To  the  "fees"  now  under  con- 
sideration the  state  makes  no  claim.  They 
belong  either  to  the  defendant  or  to  the 
county.  The  fees  were  not  paid  by  the 
state,  but  by  the  individuals  who  obtained 
the  licenses,  and  they  were  paid  to  the  de- 
fendant as  county  treasurer.  Our  Brother 
Dean  in  Com.  v.  Mann,  168  Pa.  200,  31  Ati. 
1003,  thus  comments  (page  299, 168  Pa.,  page 
1005,  31  Ati.)  on  the  act  of  March  31,  1876: 
"When  *  •  •  the  Legislature  •  ♦  • 
declared  'all  fees'  which  the  county  officers 
were  'entitled  to  charge  or  receive  shall  be- 
long to  the  county  in  and  for  which  they 
were  severally  elected  and  appointed,'  it 
meant,  and  only  could  mean,  all  the  fees 
pertaining  to  the  county  officer,  and  which, 
from  the  character  of  the  office,  the  Incum- 
bent earned  and  received."  It  is  clear  that 
in  the  present  case  the  fees  in  question  were 
earned,  by  the  defendant  In  his  character  as 
county  treasurer,  and  that  they  were  an  at- 
tribute of  the  office,  and  in  no  sense  pertained 
to  the  defendant  as  an  Individual.  The  prin- 
ciple upon  which  Schuylkill  Co.  v.  Shoener, 
2(»  Pa.  592,  55  Ati.  791,  was  decided,  U  con- 
trolling here;  Under  section  8  of  the  act 
of  July  80,  1897  (P.  L.  470),  each  applicant 
for  a  liquor  license  is  required  to  pay  the 
clerk  of  the  quarter  sessions  $5  when  he 
files  bis  petition,  for  expenses  connected 
therewith;  and  the  clerk  is  required  to  ad- 
vertise such  applications  in  a  particular  man- 
ner. In  that  case  the  clerk  of  quarter  ses- 
sions for  Schuylkill  county  refused  to  pay 
into  the  connty  treasury  such  amounts  as 
were  paid  him  by  the  applicants  on  the 
ground  that  the  act  created  a  special  fund 
for  expenses  of  advertising,  and  for  his 
own  legal  expenses,  and  claimed  that  after 
paying  all  expenses,  the  balance  belonged  to 
him,  and  was  not  an  earning  of  the  office 
within  the  meaning  of  the  act  of  March  31, 
1876,  but  was  in  the  nature  of  a  special  fee 
for  services  rendered.  This  court,  however, 
held  that  such  sums  were  fees  within  the  act 
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of  1876,  and  as  sucb  sbould  be  paid  into  tbe 
county  treasury.  By  referring  to  tbe  act 
of  1897  it  appears  tliat  tbe  purpose  of  tbe  act 
is  to  raise  revenue  for  tbe  state.  Tbe  license 
fees  provided  for  under  section  1  of  tbe  act 
are  to  be  collected  by  tbe  county  treasurer 
for  tbe  use  of  tbe  commonvrealtb,  and  are 
to  be  turned  over  to  tbe  state  treasurer.  So 
tbat  every  element  appeared  in  that  case 
wbicb  can  l>e  turged  in  support  of  tbe  claim 
of  tbe  defendant  bere.  In  tbat  case,  as  in 
the  one  now  before  us,  the  fees  wliicb  were 
tbe  subject  of  tbe  contention  came  from  tbe 
Individuals  who  were  applying  for  licenses, 
and  in  eacb  case  tbe  county  officer  received 
for  his  services  an  extra  sum,  wbicb  was  in 
addition  to  tbe  amount  paid  for  tbe  license. 
Tbe  state  in  botb  ca'ses  receives  tbe  license 
fee,  and  allows  tbe  officer  a  commission  for 
its  collection;  but  the  state  has  nothing  to 
do  wltb  tbe  small  additional  sum  wbicb  is 
apparently  Intended  to  cover  tbe  cost  of 
making  out  and  issuing  the  license,  and  as 
sucb  it  -can  only  be  regarded  as  an  earning 
of  the  office.  We  are  clear  that  tbe  fees 
collected  by  tbe  defendant  in  this  case  are 
within  tbe  provisions  of  tbe  Constitution 
and  tbe  act  of  March  31,  1876,  and  tbat  they 
belong  to  tbe  county.  They  sbould  have 
been  paid  Into  its  treasury  on  or  before 
January  7,  1901.  The  county  is  therefore 
entitled  to  Judgment  for  tbe  amount  of  tbe 
license  fees  thus  wrongfully  withheld,  viz., 
$4,637.50,  and  Interest  thereon  from  tbat 
date. 

Tbe  Judgment  of  the  court  below  Is  now 
reversed,  and  is  bere  entered  for  tbe  county 
of  I^uzeme,  and  against  the  said  defendant, 
for  tbe  sum  of  $6,557.26. 


<2I»  Fa.  m) 

COUES  et  al.  v.  HALLAHAN. 

(Supreme  Court  of  Pennsylvania.     May  16, 

1S04.) 

OEKD  —  BUILDINS   BESTBICIIOK— GONTBAOT  OF 

SALE. 

1.  A  deed  to  a  lot  contained  a  restriction  for- 
bidding the  erection  of  buildings  within  five  feet 
of  the  line  of  the  street  An  ordinance  of  tbe 
city,  passed  after  the  date  of  the  deed,  forbade 
the  erection  of  any  building  within  such  limits. 
Held,  that  the  owner  could  not  make  a  market- 
able title  to  the  lot  under  an  agreement  to  con- 
vey free  from  all  restrictions. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Mary  B.  B.  Goues  and  others 
against  John  W.  Hallahan.  Prom  an  order 
discharging  a  rule  for  Judgment  for  want  of 
a  sufficient  affidavit  of  defense,  plaintiffs  ap- 
peal.   Affirmed. 

The  following  is  tbe  opinion  of  the  court 
tielow: 

"Plaintiffs  and  defendant  entered  into  a 
contract  for  the  sale  of  premises  No.  1814 
Chestnut  street,  in  tbe  city  of  Philadelphia, 
containing  in  front  on  Chestnut  street  25  feet, 
and  extending  in  depth  235  feet  to  Sansom 


street  Tbe  price  agreed  upon  was  $77,500, 
to  be  paid"  in  cash  upon  the  execution  and  de- 
livery of  a  good  and  sufficient  deed  of  con- 
veyance. By  the  terms  of  the  agreement  the 
title  to  tbe  premises  was  to  be  good  and  mar- 
ketable, and  tbe  premises  were  to  be  convey- 
ed clear  of  Incumbrance  'and  free  from  all 
restrictions.'  A  deed  was  duly  executed  by 
the  proper  parti€8  and  tendered  to  the  de- 
fendant, who  refused  to  accept  tbe  title  or 
make  settlement  for  tbe  property.  Suit  was 
brought,  alleging  a  breach  of  the  contract  of 
sale  on  the  part  of  the  defendant.  An  affida- 
vit of  defense  was  filed,  alleging  delay  in  the 
preparation  of  the  title  papers  beyond  the 
period  stipulated  in  the  contract,  an  out- 
standing mortgage  upon  tbe  property,  tbe  ex- 
istence of  a  building  restriction,  and  the  ordi- 
nance of  the  dty  of  Philadelphia  providing 
for  the  widening  of  Cihestnut  street,  which 
affected  tbe  property.  Plaintiffs  entered  a 
rule  for  Judgment  for  want  of  a  sufficient  af- 
tldavit  of  defense. 

"Tbe  feature  of  tbe  defense  which  prevents 
the  entry  of  Judgment  is  tbe  allegation,  set 
forth  in  detail  In  the  supplemental  affidavit 
of  defense,  containing  a  copy  of  tbe  deed 
which  creates  upon  tbe  property  a  restriction 
against  tbe  erection  of  buildings  or  parts  of 
buildings  within  five  feet  of  the  south  line  of 
Chestnut  street.  It  was  argued  with  great 
force  that  the  ordinance  of  councils  of  the 
city  of  Philadelphia  dated  March  31,  1881 
(page  54),  providing  for  the  widening  of 
Chestnut  street,  would  absorb  into  the  bed  of 
tbe  street  this  portion  of  the  property,  so 
that,  in  tbe  absence  of  a  restriction,  it  would 
not  be  possible  for  the  defendant  to  utilize  it 
for  building  purposes,  and  tbat  tbe  restriction 
was  therefore  not  one  which  impaired  tbe  ti- 
tle to  tbe  property  sold,  but  partook  of  the 
nature  of  a  prohibition  against  the  erection  of 
combustible  buildings  within  tbe  thickly  pop- 
ulated portion  of  the  city,  where  existing  or- 
dinances prohibited  the  erection  of  such 
structures.  In  the  present  case,  however, 
while  the  ground  involved  In  the  restriction 
could  not  be  actually  built  upon  by  the  own- 
er, he  would  be  entitled  to  such  damages  as 
might  be  awarded  for  taking  tbe  property 
Into  th-e  bed  of  Chestnut  street,  and  the 
amount  of  tbe  claim  to  be  presented  before  a 
Jury  appointed  to  assess  damages  might  be 
materially  affected  by  tbe  character  of  his 
title  to  the  property  involved.  The  case  is 
ruled  by  Batley  v.  Foerderer,  162  Pa.  460, 
467,  29  AtL  868. ,  'The  absolute  and  unquali- 
fied use  Incident  to  the  unrestricted  owner- 
ship in  fee  is  thus  converged  into  "one  dog- 
ged with  conditions  and  restrictions  In  its 
enjoyment"  As  was  well  said  by  Thayer, 
P.  J.,  In  Lesley  v.  Morris,  9  Pbila.  110,  "a 
perpetual  prohibition  of  this  kind  fastened 
upon  property  has  a  tendency  not  only  to  di- 
minisb  tbe  enjoyment  of  tbe  estate,  but  also 
to  affect  its  marketable  value  to  a  considera- 
ble degree— a  degree  very  difficult  to  l>e  meas- 
ured by  any  pecuniary  allowance  made  to 
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tti«  defendant,  and  which  makes  hla  eqnlty 
Incapable  of  accurate  or  reasonable  adjust- 
ment In  money." ' 

"Rnle  discharged." 

Argned  before  MITCHBIXi,  0.  J.,  and 
FELL,  BROWN,  MBSTREZAT.and  THOMP- 
SON, JJ. 

Theodore  W.  Reatb,  Reath  &  Reath,  and 
Joseph  I.  Doran,  for  appellants.  George  L. 
Crawford,  for  appellee. 

PBH  CURXAM.  There  were  two  restric- 
tions npon  the  property,  either  of  which 
would  bar  a  recovery  by  the  plaintiffs.  The 
restriction  by  ordinance  did  not  absorb  or  su- 
persede the  restriction  by  the  deed,  for,  even 
if  the  ordinance  should  be  repealed,  the  cove- 
nant In  the  deed  would  still  restrict  the  iiae 
of  the  five  feet  oa  the  line  of  Chestnut  street 
The  effect  of  the  ordinance  is  well  stated  by 
the  learned  Judge  below,  and  on  his  opinion 
the  order  discharging  the  rule  for  Judgment 
is  affirmed. 

(209  Pa.  160 

WHITE  HAVEN  BOROUGH  et  sL  T. 
WHITE  HAVEN  WATER  CO. 

(Supreme  Court  of  PennsylTanla.     May  9, 
1904.) 

WAICB  COUPANIKS  —  INCOBPOBATION  —  CONDI- 
TIONS. 

1.  A  water  company  was  Incorporated  by 
Act  Feb.  27,  1865  (P.  L.  203),  providing  that  it 
should  not  diarge  any  private  family  more  than 
$10  per  year  for  water.  Held,  that  such  provi- 
sion was  a  part  of  the  contract,  and  the  water 
company  could  'hot.  in  1S99,  by  accepting  the 
pro^sions  of  the  Constitution  of  1873,  and  the 
act  of  April  29,  1874  (P.  L.  73),  relating  to 
corporations,  giving  up  all  benefits  conferred 
upon  it  by -the  special  act,  relieve  itself  from 
the  limitation  as  to  the  charges  to  private  fam- 
ilies. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
cerne County. 

Bill  by  White  Haven  borough  and  others 
against  the  White  Haven  Water  Company. 
Decree  dismissing  the  bill,  and  plaintitrs  ap- 
peal   Reversed.  n 

Argued  before  MITCHELL,  O.  J.,  and 
DEAN,  FELL,  MESTRBZAT,  and  POT- 
TER, JJ. 

S.  J.  Strauss,  0.  F.  McHugh,  and  J.  T. 
Lenahan,  for  appellants.  J.  B.  Woodward, 
for  appellee. 

POTTER,  J.  The  borough  of  White  Haven, 
prior  to  1865,  had  erected  and  was  the  owner 
of  waterworks,  from  which  it  supplied  itself 
and  furnished  its  citizens  with  pure  water. 
The  defendant,  the  White  'Haven  Water  Com- 
pany, was  incorporated  by  a  special  act  of 
assembly  approved  February  27,  1865  (P.  L. 
208),  and  the  act  of  Incorporation  contained  a 
proviso  "that  the  said  company  shall  not 
charge  any  private  family  more  than  ten  dol- 
lata  per  annum  for  water,  or  the  use  there- 
of." The  act  further  provided  that  the  de- 
fendant company  should  purchase  from  the 


borough,  and  the  borough  was  authorized  to 
sell.  Its  waterworks,  at  a  price  to  be  fixed 
by  three  disinterested  persons  In  the  manner 
set  forth  In  the  act  In  pursuance  of  this 
permission,  on  September  2, 1865,  the  borough 
delivered  a  deed  for  its  waterworks  propertj' 
to  the  defendant  company  at  an  appraised 
value.  On  October  4,  1890,  the  defendant 
company,  by  resolution  duly  passed,  accepted 
the  provisions  of  the  Constitution  of  1873, 
and  the  corporation  act  of  April  29,  1874,  and 
its  supplements,  and  subsequently  obtained 
letters  patent  from  the  Governor.  Shortly 
afterward  the  company  raised  Its  water  rates, 
so  that  the  charge  upon  many  private  fami- 
lies In  the  borough  of  White  Haven  exceeded 
the  sum  of  |10  per  annimi.  Whereupon  the 
borough  and  certain  of  the  taxpayers  therein 
filed  this  bill  praying  for  an  Injunction  to  re- 
strain the  defendant  company  from  charging 
to  any  private  family  more  than  $10  per  an- 
num for  water.  The  court  below  dismissed 
the  bill,  on  the  ground  that  the  acceptance 
by  the  defendant  company  of  the  provisions 
of  the  Constitution  of  1873  and  the  act  of 
April  29,  1874  (P.  L.  73),  relieved  the  defend- 
ant company  from  the  necessity  of  any  fur- 
ther compliance  with  the  provision  of  the  act 
of  March  11,  1857  (P.  L.  77),  and  that  it  was 
not  thereafter  subject  to  the  restrictions  of 
that  act  upon  its  charges  for  water  furnished 
to  private  families.  The  plaintiffs  thereupon 
took  this  appeal,  and,  among  other  errors 
specified,  filed  the  following  assignment: 
"(15)  Said  court  erred  in  affirming  the  de- 
fendant's first  request  for  findings  of  law, 
which  request  was  as  follows:  '(1)  The  de- 
fendant by  accepting  the  Constitution  (of 
187o)  and  act  of  1874,  gave  up  all  benefits 
and  rid  itself  of  all  restrictions  imposed  upon 
it  by  the  special  act  under  which  it  was  In- 
corporated, and,  among  others,  the  restriction 
on  the  water  rate  it  might  charge,  to  ten  dol- 
lars per  year.' "  By  their  eleventh  assign- 
ment of  error,  the  plaintiffs  also  complain  of 
the  refusal  by  the  court  below  of  their  fifth 
request  for  findings  of  law,  which  was  as 
follows:  "(5)  The  restrictions  upon  the  com- 
pany's rights  to  charge  water  rents  beyond  a 
certain  point  created  by  the  act  in  pursuance 
of  which  the  company  purchased  the  water 
plant  from  the  borough  of  White  Haven,  was 
a  contract  obligation  upon  the  water  com- 
pany, and  created  permanently  a  vested  in- 
terest In  the  plant  on  behalf  of  the  borough 
of  White  Haven  and  its  citizens,  who  are  Its 
incorporators.  This  vested  Interest  plaintiffs 
cannot  be  deprived  of  through  the  act  of  the 
defendant  in  adopting  the  provisions  of  the 
act  of  1874." 

We  think  that  these  assignments  are  well 
taken,  as  the  trial  court  erred  In  its  answer 
to  both  requests.  It  canuot  be  doubted  that, 
when  the  borough  of  White  Haven  sold  Its 
waterworks  to  the  defendant  company,  the 
transfer  was  made  In  contemplation  of  the 
fact  that  the  charter  of  the  defendant  com- 
pany contained  a  restriction  which  limited 
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the  cbarges  to  any  private  tamll^  to  the  sum 
of  $10  per  aunum.  This  limitation  can  only 
be  regarded  as  an  element  of  weight  In  In* 
dacing  the  borough  and  its  people  to  consent 
to  the  sale  to  a  private  company.  The  ob- 
ligation thus  imposed  upon  the  company 
seems  to  have  been  unquestioned  by  it  for 
many  years,  and  it  was  not  until  1899  that 
the  defendant  company  seems  to  have  con- 
ceived the  idea  that  by  an  acceptance  of  the 
new  Constitution  and  of  the  act  of  April  29, 
1874,  it  might  be  able  to  avoid  further  per- 
formance of  its  contract  in  this  respect 
Whether  or  not  the  identity  of  the  defendant 
company  was  changed  by  its  acceptance  of 
the  benefits  of  the  act  of  1874,  and  a  new  cor- 
poration was  thereby  created,  is  not  material 
to  the  present  question.  We  are  clear  that, 
among  the  privileges  and  Immunities  con- 
ferred by  the  act  of  1874,  there  was  not  in- 
cluded any  right  to  repudiate  its  contract 
with  the  people  of  the  borough  of  White  Ha- 
ven. This  contract  limiting  the  price  to  be 
charged  to  a  private  family  for  th^  use  of 
water  was  one  of  the  conditions  upon  which 
the  waterworks  were  sold  and  transferred  to 
it  by  the  borough.  It  would  be  doing  vio- 
lence to  the  intention  of  the  Legislature  to 
include  within  it  the  right  to  repudiate  this 
obligation.  If  there  had  been  any  such  in- 
tent, it  would  have  been  void.  The  Legis- 
lature has  no  power,  by  creating  a  new  cor- 
poration, to  relieve  a  prior  corporation  of  the 
obligations  of  an  existing  contract,  or  to  di- 
vest an  interest  which  has  once  vested.  The 
defendant  company  could  not  be  relieved 
from  the  obligation  of  its  contract,  either  by 
an  express  enactment  of  the  Legislature  or 
by  the  acceptence  of  a  general  statute.  The 
class  of  cases  of  which  Gas  &  Water  Co.  v. 
Downingtown  Borough,  175  Pa.  341,  34  AtU 
799,  Is  an  example,  holding  that  the  charter 
of  a  municipality  is  not  a  contract  within  the 
Constitution,  municipalities  being  mere  agents 
of  the  state,  does  not  apply  to  the  present 
case.  In  such  cases  the  rights  of  the  state 
and  its  agent,  the  municipality,  only  are  in- 
volved; whereas,  in  the'  present  case,  the 
contract  affected  is  not  between  the  munici- 
pality and  the  state,  but  between  the  mu- 
nicipality and  a  third  party;  that  is,  be- 
tween the  borough  and  its  citizens  on  the 
one  band,  and  the  defendant  company  on  the 
other.  Our  casei,  such  as  White  v.  Head- 
ville,  177  Pa.  643,  35  Atl.  685,  34  L.  B.  A. 
567,  and  Potter  County  Water  Co.  v.  Austin 
Borough,  206  Pa.  297,  65  Atl.  991,  show  that 
the  water  companies  have  been  quick  to  point 
out  the  unconstitutionality  of  certain  acts 
of  assembly  which  have  infringed  upon  their 
contract  rights.  In  the  present  instance  the 
shoe  is  upon  the  other  foot  The  water  com- 
pany Is  here  seeking  to  escape  from  an  obli- 
gation Imposed  upon  it  by  its  original  char- 
ter, and  which  was  a  condition  of  its  exist- 
ence when  the  borough  sold  and  transferred 
its  water  plant  to  the  defendant  company. 
There  can  be  no  good  reason  why  the  prin- 


ciple which  has  so  often  been  Invoked  for  the 

protection  of  the  water  oompanies  should  not 
be  here  applied  to  secure  and  maintain  the 
rights  of  the  publia  The  obligation  to  ob- 
serve the  terms  of  a  contract  is  certainly  not 
to  be  regarded  as  existing  only  upon  the 
part  of  the  municipality. 

The  10th,  lltb,  15th,  IStb,  and  19tb  as- 
signments of  error  are  sustained.  The  decree 
of  the  court  below  is  reversed,  at  the  cost 
of  the  appellee.  It  is  further  ordered  that 
the  record  be  remitted  to  the  court  below, 
with  direction  that  an  injunction  be  issued  to 
restrain  the  defendant  company  from  in- 
creasing the  water  rents  in  the  said  borough 
beyond  the  price  of  $10  per  annum  to  any 
private  family,  and  from  collecting  such  ex- 
cess in  any  case,  and  from  cutting  ofT  the 
water  from  private  families  who  refuse  to 
pay  such  increased  rates. 


C209  Fa.  128) 
DOUGLASS  T.  NEW  TOBK  CENT.  *  H.  E. 
B.  CO. 

(Supreme   Court  of   Pennsylvania.     May   2, 
1904.) 

INJUBT    TO    EMPLOYfi— DKFECTIVS    APPLIANCES 
— PBOXIMATK    CAUSE. 

1.  Evidence  in  action  by  a  locomotive  engineer 
to  recover  for  personal  mjuriee  examined,  and 
held  that  a  defective  pipe  in  the  engine  was  not 
the  proximate  cause  of  the  accident  so  that 
binding  instmctiona  for  defendant  were  proper. 

2.  If  the  facts  are  not  disputed  in  an  action 
for  negligence,  the  question  of  proximate  caoss 
is  one  of  law  tor  the  court 

Mitchell,  C.  J.,  dissenting. 

Appeal  from  C!ourt  of  Common  Pleas,  OIeati> 
field  County. 

Action  by  Wilbur  F.  Douglass  against  the 
New  Tork  Central  &  Hudson  Blver  Bailroad 
Company,  lessee.  Judgment  for  defendant 
and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  3.,  and 
DEAN,  BBOWN,  POTTEB,  and  THOMP- 
SON,  JJ. 

David  L.  Krebs  and  Harris  &  Urey,  for 
appellant  Thomas  H.  Murray,  Hazard  Alex. 
Murray,  and  James  P.  O'l^ugUIln,  for  appel- 
lee. 

THOMPSON,  J.  As  the  Injury  received 
by  appellant,  and  for  Which  this  suit  was 
brought,  was  not  immediately  caused  by  a 
defect  in  the  machinery  about  which  he  had 
been  working,  he  was  not  entitled  to  recover. 
Appellant  was  at  the  time  of  the  accident  in 
the  employment  of  the  appellee  as  a  loco- 
motive engineer,  aqd  had  been  so  employed 
for  upwards  of  10  years.  The  oil  pipe  of 
the  locomotive  which  he  was  then  running 
had  burst  Just  at  the  point  where  it  came 
out  from  under  or  through  the  Jacket  of 
the  boiler  near  the  smokestack.  This  pipe 
was  used  to  carry  oil  from  a  reservoir  Inside 
of  the  cab  to  the  valve  upon  the  steam 

K  Z.  S«e  Negllsente^  v«L  *7.  Cant  Die  i  2tt. 
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chest.  In  consequence  of  its  having  burst, 
the  oil  ran  oat,  and  the  valve  was  not  snp- 
pUed  with  oil;  bat.  In  order  so  to  supply  it, 
the  appellant,  vrhile  the  engine  was  drifting 
down  grade,  having  gone  through  the  window 
of  the  cab,  stepped  upon  the  narrow  foot- 
way alongside  of  the  boUer,  walked  to  a 
point  near  the  steam  chest,  and,  there  stoop- 
ing down,  with  a  hand  oiler  poured  the  oil  in- 
to the  valve.  Having  done  so,  he  returned  to 
the  cab,  and  Jnst  as  he  reached  its  entrance 
his  foot  slipped,  and  he  fell  forward  into 
It,  striking  the  water  gauge  Inside  of  the  cab. 
By  the  blow  thus  given,  the  gauge  was  thrown 
open,  causing  boiling  water  and  superheated 
steam  to  pour  into  appellant's  shoe,  and  seri- 
ously Injured  him  by  burning  his  foot  The 
Injary  so  received  was  not  In  consequence 
of  any  defect  of  the  pipe.  He  had  finished 
the  oiling  of  the  valve,  and  upon  his  return 
to  tbe  cab,  slipped  at  its  entrance,  where 
be  attmck  the  water  gauge  and  knocked  it 
open.  The  heated  water  and  superheated 
steam  scalded  his  foot,  and  this  caused  the 
Injury.  The  proximate  cause  was  the  slip- 
ping on  tbe  footboard  and  the  striking  of  the 
water  gauge.  Tbe  mere  fact  that  he  went 
out  on  the  footboard  to  do  the  work  of  oiling 
the  yalve,  and  was  returning  from  it  when 
the  accident  occurred,  cannot  be  successfully 
charged  as  the  proximate  cause,  from  the 
defect  in  the  pipe  in  question.  As  tbe  facts 
as  to  the  cause  of  tbe  accident  are  not  in 
dispute,  the  question  of  the  proximate  cause 
of  the  same  became  one  of  law,  and  not  one 
for  the  determination  of  the  Jury.  The  test 
of  tbe  law  in  determining  proximate  cause 
is  plain  and  clear,  namely,  whether  tbe  In- 
jury Is  the  natural  and  probable  conse- 
quence of  tbe  negligence.  Assuredly  tbe 
defect  in  the  pipe  did  not  canae  the  appel- 
lant to  slip,  it  did  not  throw  bim  Into  the 
cab,  it  did  not  throw  open  the  water  gauge, 
and  it  did  not  cause  the  boiling  water  and 
superheated  steam  to  scald  him.  The  place 
where  the  injury  was  caused  was  in  the  cab, 
in  one  part  of  the  locomotive,  and  the  defect 
in  the  pipe  was  near  the  cylinder,  in  another 
part  of  it.  This  defect  was  not  the  cause 
of  the  accident,  and  was  not  so  connected 
with  it  as  to  be  its  proximate  cause,  and 
the  fact  of  its  defect  was  not  linked  with 
other  facts  so  as  to  create  a  natural  whole. 
It  was  not  so  connected,  and  the  chain  of 
facts  so  essential  to  establish  proximate 
canse  was  clearly  broken.  This  defect  and 
tbe  canse  of  tbe  accident  were  distinctly  inde- 
pendent, and  the  former  cannot  be  said  to 
have  been  the  natural  and  probable  cause 
of  the  Injury.  Assuredly  the  appellee  could 
not  bave  probably  foreseen  that.  In  conse- 
quence of  the  defect  In  the  pipe  in  question, 
appellant  would  slip  on  the  board  near  the 
cab,  that  he  would  fall  Into  It,  that  he 
would  strike  the  water  gauge,  that  the  blow 
would  open  the  gauge,  and  that  the  heated 
water  and  superheated  steam  would  rush 
Into  his  shoe  and  scald  him.  If  not,  the 
68  A.— 11 


law  win  not  pronounce  such  defect  In  the 
machinery  the  proximate  cause  of  the  injury. 
It  Is  not  the  natural  and  probable  conse- 
quence of  such  defect  that  he  should  slip 
on  the  board  as  he  did,  and  this  mere  pos- 
sibility cannot  be  made  the  ground  of  11a- 
biUty. 

Mr.  Justice  Green,  in  South  Side  Passen- 
ger Railway  Co.  v.  Trlch,  117  Pa.  390,  11 
Atl.  tS27,  2  Am.  St  Rep.  672,  said:  "It  was 
certainly  not  a  natural  consequence  of  a  per- 
son being  upon  the  street  that  he  would 
be  struck  by  a  runaway  horse.  Nor  is  there 
the  slightest  reason  for  saying  that  it  would 
be  a  probable  consequence.  The  utmost  that 
can  be  said  would  be  that  such  a  consequence 
might  possibly  happen.  But  things  or  re- 
sults which  are  only  possible  cannot  be  spo- 
ken of  as  either  probable  or  natural.  For 
the  latter  are  those  things  or  events  which 
are  likely  to  happen,  and  which  for  that 
reason  should  be  foreseen.  Things  whicb 
are  possible  may  never  happen,  but  those 
which  are  natural  or  probable  are  those 
which  do  happen,  and  happen  with  such  fre- 
quency or  regularity  as  to  become  a  mattev 
of  definite  Inference.  To  Impose  such  a 
standard  of  care  as  requires,  in  the  ordinary 
afiCalrs  of  life,  precaution  on  the  part  of 
individuals  against  all  tbe  possibilities  which 
may  occur,  is  establishing  a  degree  of  re- 
sponsibility quite  beyond  any  legal  limita- 
tions which  have  yet  been  declared."  The 
rule  is  well  settled  that  the  injury  must 
be  tbe  natural  and  probable  consequence  of 
the  negligent  act,  without  probable  foie- 
sight  and,  If  the  facts  as  to  tbe  cause  of 
the  injury  are  not  disputed,  the  question 
of  proximate  cause  becomes  one  of  law  for 
the  determination  of  the  court  West  Ma- 
honoy  Township  v.  Watson,.  116  Pa.  344,  9 
Atl.  430,  2  Am.  St  Bep.  6M;  Hoag  v.  Lake 
Shore,  etc.,  R.  B.  Ck).,  85  Pa.  293,  27  Am.  Bep. 
653. 

As  the  defect  In  the  pipe  in  this  case  was 
not  the  proximate  cause  of  the  injury.  It  Is 
unnecessary  to  discuss  whether  appellant 
having  continued  to  work  in  consequence  of 
a  threat  of  discharge,  assumed  tbe  "risk  of 
It  as  one  obvious  and  Incidental  to  his  em- 
ployment 

The  Judgment  is  affirmed. 

MITCHELL,  G.  J.,  dissents. 


(71  N.  J.  U  U) 

DEMAREST  v.   SPIRAL  RIVETED  TUBE 
CO. 
(Supreme  .Court  of  New  Jersey.     June  2S, 
1904.) 

COBFOSATIONS  —  POWKBS     OT     UEUBEBS  —  AV' 

THOEITT   OF   OFFICEBS— BBOKEB— 

BIGHT  TO  COlonSSIONS. 

1.  The  members  of  a  corporation  aggreeats 
cannot  separately  and  individnally  eive  their 
consent  in  such  a  manner  as  to  bind  tnemselTes 
as  a  collective  body,  nor  can  any  corporate  en- 
gagements be  implied  from  tbe  nnsanctioned 
conduct  or  dedarations  of  individual  members. 
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2.A  pfenOiL  who  Is  the  president  and  treas- 
nrer  of  a  corporation,  and  the  owner  of  nearly 
all  its  Bto<^,  and  to  wbom,  as  president,  is,  ac- 
cording to  the  by-laws,  confided  "the  general 
and  active  management  of  its  business,"  is 
nevertheless. not  authorized  to  bind  the  corpora- 
tion bv,  a  contract  to  pay  a  commission  for  the 
sale  of  his  own  stock. 

3.  Ordinarily  a  party  who  is  employed  to  pro- 
cure a  loan  of  money  for  another  is  entitled  to 
be  paid  only  in  case  he  procures  the  loan. 

(Syllabus  by  the  Court.)  . 

Error'  to  Circuit  Court,  Hudson  County. 
'  Action  1)7  Elmer  E.  Demarest  against  the 
Spiral    Riveted   Tube   Company.    Judgment 
for  plaintiff.    Defendant  brings  error.    Re- 
versed. 

Argued  February  term,  1904,  before  the 
CHIEF  JUSTICE,  and  GARRISON,  DIXON, 
and  SWAYZE,  JJ. 

Elmer  E.  Demarest  and  William  H.  Speer, 
for  plaintiff  to  error.  Charles  W.  Puller 
end  George  T.  Werts,  for  defendant  to  er- 
ror. 

DIXON,  3.  This  suit  was  brought  to  r» 
cover  a  commission  of  5  per  cent,  on  $8,450  for 
selling  100  shares  of  stock  in  the  defendant 
corporation  at  $80,  and  5  shares  at  $90  per 
share,  and  also  a  commission  of  1  per  cent  on 
$25,000  for  trying  to  procure  for  the  company 
the  loan  of  that  sum  for  a  year. 

With  regard'  to  the  stock,  it  appeared  at 
the  trial  that  on  October  12,  1901,  the  entire 
stock  of  the  company,  being  1,750  shares,  of 
the  par  value  of  $100  a  share,  had  been  tak- 
en by  John  A.  Wilbur  to  consideration  of 
real  estate,  machinery,  fixtures,  furniture, 
letters  patent,  a  contract,  and  cash,  valued 
by  the  board  of  directors  at  $175,000,  and 
transferred  by  Wilbur  to  the  company;  that 
8  shares  were  to  be  issued  at  once  to  Wilbur, 
and  1  share  to  each  of  two  other  persons, 
being  the  10  shares  subscribed  for  at  the 
formation  of  the  company;  and  that  the  re- 
malntog  1,740  shares  were  to  be  issued  as 
ordered  by  Wilbur.  During  the  same  month 
of  October,  Wilbur  became  the  president  and 
treasurer  of  the  company,  and,  as  president, 
had,  tOider  the  by-laws,  "the  general  and 
active  management  of  the  business."  The 
testimony  further  tended  to  prove  that  to 
February,  1902,  Wilbur  applied  to  the  plain- 
tiff, an  attorney  at  law,  to  see  if -he  could 
not  sell  stock  for  the  company,  and  in  con- 
sequence of  this  the  plaintiff  made  some  ef- 
forts tpwftrd  that  end,  and  105  shares  were 
sold  at  the  prices  above  stated.  There  were 
no  meetings  of  the  board  of  directors  to  act 
on  the  SQbJect  of  selling  stock,  but  in  several 
casual  interviews  between  the  plaintiff  and 
todlvidual  directors  it  appeared  that  they 
knew  of  his  efforts.  Certificates  for  the  105 
shares  of  stock  sold  were  issued  by  the  com- 
pany to  the  purcliasers,  and  the  prices  ap- 
pear on  the  company's  books,  but  in  what 
connection  was  not  shown.  On  July  11, 1902, 
the  platotlff  received  a  check  for  $100  signed, 
"Spiral  Rlv3ted  Tube  Co.,  John  A.  Wilbur, 


Tce&B.,"  and  toctosed  to  a  letter  saytog  it  was 
"to  part  payment  for  commissions  due  on 
sales  of  stock,"  which  was  signed,  "John  A. 
WUbur,  Pres't.  S.  R.  T.  Co." 

On  this  evidence  the  learned  Judge  pre- 
sldtog  to  the  Hudson  circuit  charged  the 
Jury  as  follows:  "If  you  find  that  these  di- 
rectors, or  a  substantial  majority  of  them— 
four  out  of  five — were  cognizant  of  the  fact 
that  Mr.  Demarest  had  been  employed  by  Mr. 
Wilbur  to  give  these  names  of  possible  pur- 
chasers of  this  stock,  and  that  there  was  this 
five  per  cent  agreement  and  they  failed 
then  to  say  to  Mr.  Demarest  'That  is  not 
the  company's  agreement'  then  Mr.  Demarest 
might  be  Justified  to  assuming  that  the  agreer 
ment  had  been  ratified;  that  Mr.  Wilbur  had 
the  necessary  power.  •  •  •  The  ques- 
tion is  entirely  whether  by  representations 
of  this  board  of  directors,  individually  or 
collectively,  Mr.  Demarest  was  allowed  to 
believe  tliat  Mr.  WUbur  was  authorized  to 
make  this  contract  or  was  led  to  believe 
that  they  assented  to  his  Iiavtog  made  the 
contract  In  that  vray.  •  •  *  If  they  never 
held  any  meetings,  naturally  they  could  take 
no  formal  action,  but  they  might  still  todi- 
vidualiy  assent  in  the  way  already  describ- 
ed, so  as  to  give  the  plaintiff  a  right  to  re- 
cover." To  this  charge  the  defendant  ex- 
cepted, and,  the  plaintiff  having  obtatoed  a 
verdict  and  Judgment  reversal  is  sought  be- 
cause of  error  thereto. 

From  the  circumstances  mentioned.  It  is 
clear  that  the  sale  of  the  stock  was  the 
concern,  not  of  the  corporation,  but  of  Wil- 
bur. An  original  issue  of  the  stock  by  the 
corporation  for  cash  at  less  than  par  would 
have  been  Illegal,  and  the  company  had  al- 
ready made  a  legal  contract  to  issue  it  for 
property  at  Wilbur's  order,  and  had  receiv- 
ed the  stipulated  price.  Manifestly,  there- 
fore, Wilbur  had  no  power,  either  as  presi- 
dent and  treasurer  of  the  corporation,  or  as 
general  manager  of  its  business,  to  bind  the 
company  to  pay  for  the  sale  of  what  was  his 
own  property.  Nor  did  the  fact  that  he 
owned  almost  all  of  the  company's  stock, 
although  coupled  with  his  official  authority, 
entitle  him  to  contract  for  tbe  corporation 
outside  of  the  course  of  its  ordinary  bustoess. 
Stokes  V.  New  Jersey  Pottery  Co.,  46  N.  J. 
Law,  237.  The  issuance  of  the  certificates  of 
stock  by  the  company,  and  the  entry  of  the 
price  of  sale  on  its  books,  the  purpose  of 
the  entry  not  appeartog,  do  not  In  this  case 
indicate  any  corporate  toterest  to  the  sale. 
The  check  and  letter  signed  by  Wilbur  add 
nothing  to  the  force  of  the  original  arrange- 
ment made  by  him.  Hence  the  case  turn- 
ed on  the  charge  quoted  above,  and  the  ques- 
tion 'now  is,  can  todlvidual  directors  of  a 
corporation  by  their  words  or  their  silence 
ratify  a  bargato  made  by  its  president  and 
general  manager,  nominally  to  Its  behalf, 
but  actually  without  authority,  and  to  a 
matter  with  which  the  company  has  no  con- 
cern?   The  answer  to  this  query  Is  furnished 
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1&  direct  termfe  by  a  standard  text-booK  (AnJ. 
&  Am.  Ck>rp.)  as  follows:  "The  membeis  of 
a  corporation  aggregate  cannot  separately  and 
indlTldually  give  their  consent  In  such  a 
manner  as  to  bind  themselvee  as  a  collective 
body  (section  232);  neither  can  any  corpo- 
rate engagements  be  Implied  from  the  un- 
sanctioned' conduct  or  declarations  of  Indi- 
vidual members"  (section  239).  .  This  state- 
ment of  the  lav  Is  abundantly  supported  by 
Judicial  decision.  See,  also,  Cook,  Corp.  { 
712.    The  charge  excepted  to  was  erroneou& 

With  regard  to  the  plalntllTs  claim  for 
trying  to  procure  a  loan  we  think  the  trial 
Judge  should  bare  confined  the  matter  to  the 
doctrine  which  In  one  part  of  bis  charge  he 
clearly  stated,  viz.:  "Ordinarily  a  party  who 
Is  employed  to  procure  a  loan  of  money  for 
another  *  *  *  Is  entitled  only  to  be  paid 
If  be  procures  a  loan."  We  find  nothing  In 
the  evidence  to  free  the  plalntlS's  claim 
trom  the  application  of  this  rule,  and  tbe 
Jury  sbould  not  have  been  Instructed  to 
allow  tbe  plaintiff  "reasonable  compensation'' 
for  his  unsuccessful  efforts. 

The  Judgment  should  be  reversed. 


(71  N.  J.  Ij.  U> 

STATB  V.  NBWBERRY  et  aL 

(Supreme  Court  of  New  Jersey.     June  23, 
1904.) 

PBTVATB  BANKINO — ITITLAWFDI.  PBACTIC« — KV- 
IDENCX. 

1.  Persona  cannot  be  guilty  of  "carrying  on 
the  business  of  private  banking  without  au- 
t)iority"  in  violation  of  a  criminal  statute  mere- 
ly because,  as  president  and  treasurer  of  a 
New  Jersey  building  and  loan  association,  they 
participate  in  its  lawful  business. 

(Syllabus  by  the  Court) 

lEhTor  to  Ctourt  of  Oyer  and  Terminer,  Mon- 
mouth County. 

John  W.  Newberry  and  Rudolph  Neuman 
were  convicted  for  carrying  on  the  business 
of  private  bankers  without  authority,  and 
bring  error.    Reversed. 

Argued  February  term,  1904,  before  the 
CJHIEF  JUSTICE,  and  GARRISON,  SWAY- 
ZB,  and  DIXON,  JJ. 

B.  W.  Arrowsmlth,.  Gbas.  L.  Corbln,  and 
W.  B.  Kesselburgh,  Jr.,  for  plaintiffs  in  error. 
Jolm  E.  Foster,  Pros,  of  Fleas,  for  the  State. 

DIXON,  J.  The  defendants  were  Indicted 
and  convicted  In  the  Monmouth  oyer  for  "car- 
rying on  tbe  business  of  private  babklng 
witboat  autbority,"  in  violation  of  "An  act  In 
relation  to  individual  or  private  bankers,  and 
subjecting  them  to  the  supervision  and  con- 
trol of  tbe  Department  of  Banking  and  In- 
surance" {Qea.  St  pp.  136-137,  M  70-77). 
That  act  dedares  that  evoy  person  who 
shall  violate  its  provlslcHis  "and  carry  on  the 
bnsinees  of  banking  without  authority  shall 
be  gotHy  ot  a  misdemeanor."  At  the  trial  it 
was  shown  that  these  defendants  were  tbe 
president  and  treasurer  of  the  Mercantile 


Co-opehitlve  Bank,  a  cdrporaHoa  oit^anized 
under  "an  act  to  encoiu:age  the  establishment 
of  mutual  loan,  homestead  and  building  as* 
Boclatlons"  and  its  supplements  (Gen.  St.  pp. 
331-335).  Section  5  (page  332)  of  this  act  de- 
clares that  the.  right  of  membership  In  all 

■■  associations  "formed  under  this  act  shall  con- 
sist In  the  periodical  payment  of  siich  sum 
of  money,  at  bu(A  times  and  sAl^ect  to  such 
penalties  as  shall  be  determined  b^  the  con- 
stitution,   •    •    •    or  in  the  payment  of  a 

'  principal  sum  specified  In  such  constitution, 
to  be  repaid  by.  the  company,  in  siieh  way. 
and  manner  as  shall  therein  be  designated, 
with  Interest  not  excfeeding  seven  per  cent, 
per  annum."  Section  1  of  a  supplement  ap- 
proved March  29,  1887  (Gen.  St  p.  334,  i  19), 
provides  that  any  such  association  "may  is- 
sue shares  of  stock  In  different  series  to  ma- 
ture and  terminate  in  such  manner  as  may 
be  designated  in  and  by  the  constitution  or 
by-laws."  Under  these  provisions  tbe  consti- 
tution or  articles  of  association  established  a 
series  of  shares  of  stock  known  as  "Class  D," 
described  as  follows:  "Class  D  or  Savings 
Bank  Deposit  Stock  shall  be  of  a  maturity 
value  of  $1,000  per  share.  The  dues  thereon 
may  be  paid  at  a  rate  of  not  less  than  $1 
per  share,  payable  at  the  convenience  of  the 
subscriber  during  each  successive  year  un- 
til the  shares  reach  maturity."  The  brief  of 
the  learned  prosecutor  for  the  state  declares 
that  it  was  under  tbe  guise  of  this  class  of 
stock  that  the  state  contends  the  defendants 
conducted  the  prohibited  banking  business, 
and  the  learned  Justice  presiding  at  tbe  trial 
instructed  the  Jury  that  the  one  proposltlou 
in  the  case  which  it  was  of  Importance  for 
the  Jury  to  determine  was  whether  tbe  de- 
fendants organized  Class  D  as  a  scheme  to. 
carry  on  ttie  business  of  private  baniiing,  and 
under  that  scheme  did  carry  on  such  business 
by  the  receipt  of  deposits  and  tbe  paying  out 
of  those  dei>08ltB  upon  dtafts  or  receipts;  and 
that,  if  the  defendants  had  done  -so,  they 
should  be  convicted.  He  fintter  charged  the 
Jury  that  tbe  scheme  embodied  in  Class  D 
was  legal,  and  that  tbe  only  question  for 
tbem  was  whether  that  was  in  truth  the 
scheme.  Under  these  instructions  tbe  Jury 
found  tbe  defendants  guilty,  and  now  on 
writ  of  error  the  entire  record  of  the  pro- 
ceedings has  been  certified  to  this  court,  and 
causes  for  reversal  have  been  specified  fully 
covering  tbe  matters  which  we  deem  It  nec- 
essary to  consider. 

As  already  indicated,  tbe  conviction  rests 
wholly  on  what  was  done  respecting  the 
shares  in  Class  D,  and  the  practice,  as  shown 
by  the  testimony,  was  as  follows:  When  a 
person  subscribed  for  a  desired  share  In  this 
class,  he  signed  what  was  called  a  "Savings 
Deposit  Certificate,"  which  indicated  the  num- 
ber of  shares  taken,  and  stated  that  be  was 
entitled  to  receive  interest  from  profits  at 
the  rate  of  4  pfer  cent  per  annum  on  bis  de^ 
posits,  guarantied  by  tbe  permanent  capital 
stock  of  the  bank.   A.  passbook  was  then  giv- 
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en  to  him.  In  which  the  snma  depoeited  were 
entered,  and  which  contained  a  Btatement 
that  deposits  of  not  lees  than  %1  and  not  more 
than  $5,000  would  be  received  from  any  one 
person;  that  the  "mercantile"  was  a  co-oper- 
ative savings  and  loan  bank,  nnder  the  su- 
pervision of  the  Department  of  State;  that  it 
was  authorized  under  the  law  to  receive  reg- 
Qlar  deposits  of  money;  that  money  deposit- 
ed would  be  paid  to  depositors  in  person,  or 
to  their  attorneys,  or  on  the  written  order  of 
either  of  them,  provided  the  passbook  was 
presented;  and  that  no  money  could  be  with- 
drawn, as  a  matta:  of  right,  other  than  one- 
tenth  each  month  of  the  amount  deposited 
with  the  banlc  The  method  stated  in  these 
passbooks  for  the  receipt  and  repayment  of 
money  was  that  actually  pursued  in  the 
transaction  of  business. 

The  present  question,  then,  is  simply  this: 
C!ould  the  defendants,  by  participating  in 
these  transactions  as  president  and  treasurer 
of  the  corporation,  become  guilty  of  "carry- 
ing on  the  business  of  private  banking  with- 
out authority"?  The  only  act  done  which 
pertained  to  the  business  of  banking  as  that 
business  Is  defined  in  our  statutes  to  "au- 
thorize and  regulate  the  business  of  bank- 
hig"  (Gen.  St  pp.  120-134)  and  "concern- 
hig  corporations"  (P.  U  1896,  p.  277),  was 
the  reception  and  payment  of  deposits,  and 
It  was  to  this  conduct  ttiat  the  attention 
of  the  Jury  was  specifically  directed  as  con- 
stituting the  misdemeanor  of  the  defendants. 
The  right  to  receive  and  repay  such  deposits 
was  expressly  conferred  upon  this  corpora- 
tion by  section  6  of  the  act  under  which  it 
was  organized  (Oen.  St  p.  332),  making  the 
"right  of  membership"  to  consist  in  "the 
periodical  payment  of  such  sums  of  money, 
at  such  times  *  *  *  as  shall  be  deter- 
mined by  the  constitution  to  be  repaid  by 
the  company."  This  corporate  function  must 
necessarily  be  executed  by  Individuals,  and, 
even  if  the  mere  exercise  of  that  function, 
unconnected  with  the  other  usual  practices 
of  banks,  could  be  deemed  the  carrying  on 
of  banking  business,  those  individuals  would 
not  be  "Individual  or  private  bankers,"  to 
whom  alone  the  application  of  the  criminal 
statute  is  by  its  title  restricted.  Nor  would 
they  be  carrying  on  the  business^  In  the 
words  of  the  statute,  "without  authority,"  for 
the  delegated  power  of  the  company  would 
be  ample  authorization.  Under  the  view 
adopted  by  the  court  below,  that  the  Institn- 
tlon  of  shares  in  Class  D  was  legal— a  view 
which  has  not  been  questioned  in  this  Court— 
and  one  on  which  the  legality  of  the  verdict 
must  be  supported,  If  supportable,  and  under 
the  provisions  of  section  6  of  this  corpora- 
tion's organic  law,  authorizing  the  reception 
and  repayment  of  money  pursuant  to  the 
company's  articles  of  association,  we  think 
tt  manifest  that  the  defendants  suffered 
wrong  by  the  charge  of  the  court  that  on  the 
evidence  produced  they  could  be  convicted  of 
the  crime  alleged,  and  by  the  denial  of  their 


request  that  the  Jury  be  directed  to  acquit 
them. 

The  Judgment  should  be  reversed,  and  the 
record  remitted  to  the  Monmouth  oyer  tot 
further  proceedings  according  to  law. 


(71  N.  J.  u  a) 
DUNN  T.  PENNSYLVANIA  a  CO. 

(Supreme  Court  of  New  Jersey.     June  23, 
1904.) 

OABBIEBS— IltJUBIES    TO    PASSENaKB— SVIDKHCB 
— KKOLiaBNCK. 

1.  The  plaintiff,  while  a  pasaenger  on  the  de 
fendant'g  train,  was  injured  in  a  coUlsion  be- 
tween the  train  and  two  freight  cars  standing 
on  the  track.  These  cars  had  escaped  from  a 
freightyard  near  the  passenger  tracks  about  20 
minutes  I>efore  the  collision.  The  railroad  and 
its  appurtenances,  including  the  freightyard, 
l>elonged  to  another  corporation,  hnt  were  used 
in  common  by  the  defendant  and  a  third  com- 
pany. The  tracks  in  the  freightyard  had  a 
descending  grade  toward  the  place  of  collision, 
and  the  defendant  claimed  that  the  escape  of  the 
cars  resulted  from  their  being  stru&  by  a 
drill  engine  of  the  third  company  through  the 
negligence  of  the  engine  driver. 

Held,  that  the  defendant's  duty  to  its  pas- 
sengers required  it  to  foresee  the  danger  of  sndi 
an  occurrence  and  to  provide  means  for  its  prer 
vention,  and,  since  it  had  provided  no  meani 
except  the  care  of  those  engaged  in  the  yard,  it 
was  chargeable  with  their  negligenceu 

(Syilabns  by  the  GourtJ 

Action  by  Jeremiah  Dunn  against  ttas 
Pennsylvania  Railroad  Company.  Verdict 
for  plaintiff.  Rule  to  show  cause  why  new 
trial  should  not  be  granted.  Denied  on  con- 
dition. 

Argued  February  term,  1904,  before  the 
CHIEF  JUSTICE},  and  GARRISON, 
SWAYZB,  and  DIXON,  JJ. 

P.  H.  Gllhooly,  for  plaintlfl.  Alan  H. 
Strong,  for  defendant 

DIXON,  J.  About  10  o'clock  In  the  even- 
ing of  July  17,  1900,  the  plaintiff  was  a  pas- 
senger on  a  train  of  the  Pennsylvania  Rail- 
road Company,  the  defendant;  traveling 
northward  from  Long  Branch.  As  the  train 
approached  Red  Bank  it  ran  into  two  freight 
cars  which  had  escaped  from  the  southerly 
end  of  the  freightyard  at  Red  Bank  about 
20  minutes  before  the  collision  and  were 
then  on  the  north-bound  passenger  track. 
The  present  suit  was  brought  to  recover  com- 
pensation for  the  Injuries  sustained  by  the 
plaintiff  in  that  accident. 

At  the  trial  in  the  Union  circuit  the  testi- 
mony showed  that;  for  several  miles  both 
north  and  south  of  the  place  of  coUision,  the 
railroad.  Including  sidings,  engine  houses, 
depots,  and  other  fixed  appurtenances,  was 
the  property  of  the  New  York  &  Long  Branch 
Railroad  Company;  that  under  an  arrange- 
ment between  that  company  and  the  Cen- 
tral Railroad  Company  of  New  Jersey,  the 
Pennsylvania  Railroad  Company,  and  the 
New  Jersey  Southern  Railroad  Company,  the 
Long  Branch  Company  was  to  put  and  main- 
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tain  the  railroad  in  first-daaa  condition  for 
traffic,  and  was  to  employ  tbe  proper  g-wltch- 
men,  station  agents,  flagmen,  laborers,  etc.; 
ttiat  the  Fennsylvania  Company  was  to  have 
the  foil,  free,  and  uninterrupted  use  of  the 
railroad,  and  all  facilitleB  connected  there- 
with. In  common  with  the  Central  Oompany 
and  the  Southern  Company;  that  the  trains 
of  the  Central  Company  and  the  Pennsyl- 
vania Company  were  to  be  mn  npoa  a  sched- 
ule arranged  by  those  comQanies,  and  were 
to  be  moved  nnder  the  order  of  the  superin- 
tendent of  the  Long  Branch  Company,  and 
subject  to  its  rules  and  regulations;  and  that 
the  officers,  agents,  and  employes  of  the 
Long  Branch  Company  were  to  be  satisfac- 
tory to  the  Central  and  Pennsylvania  Com-. 
panics,  were  to  give  the  same  attention  and 
care  to  the  business  of  one  of  those  compa- 
nies as  to  that  of  the  other,  and  were  to  be 
removed  in  case  of  proved  neglect,  miscon- 
duct, or  partiality  in  performance  of  their  du- 
ties. The  evidence  also  tended  to  show  that 
an  engine  of  the  Central  Company  had  been 
drilling  cars  in  the  frelgbtyard  at  Red  Bank 
up  to  the  Ome  when  these  two  freight  cars 
moved  out  of  the  yard;  that  the  track  on  the 
southerly  half  of  the  yard  had  a  grade  de- 
scending toward  the  passenger  line,  so  that 
cars  started  there  with  the  brakes  oflT  would 
run  by  gravity  down  upon  the  north-bound 
passenger  track;  and  that,  even  If  the  brakes 
were  on,  a  violent  Jar  might  loosen  the 
brakes  and. cause  tbe  same  thing  to  happen. 
On  this  evidence  the  Fennsylvania  Oompany 
claimed  that  the  collision  resulted  from  the 
negligence  of  the  Central  Company's  em- 
ployes in  charge  of  the  drill  engine,  which 
mnst  have  started  the  vagrant  cars  on  the 
downward  grade;  and  the  trial  judge  char- 
ged that,  even  if  that  was  the  case,  the 
Pennsylvania  Company  would  be  responsible 
to  the  plaintiff.  Because  of  this  charge- the 
Pennsylvania  Company  moves  for  a  new 
trial. 

A  leading  case  on  this  subject  is  Great 
Western  Railway  Company  ads.  Blake,  7  H. 
&  N.  986,  decided  In  1862  by  the  Exchequer 
Chamber.  There,  under  an  agreement  be- 
tween the  Great  Western  Company  and  the 
South  Wales  Railway  Company,  the  railroad 
of  the  latter  company  was  used  by  both.  Blake 
was  a  passenger  on  the  train  of  the  Great 
Western  Company,  which  ran  into  an  engine 
of  tbe  South  Wales  Company  negligently 
left  on  tbe  track  by  the  employes  of  that 
company.  The  suit  was  brought  to  recover 
compensation  for  injnries  suffered  in  the  col- 
lision, and  the  Jury  were  instructed  that  the 
carrying  company,  tbe  defendant,  was  re- 
sponsible to  its  passengers  for  that  Improp- 
er act  of  the  other  company's  agents.  The 
Bxcheqner  Chamber  held  that  this  instruc- 
tion was  correct,  and  laid  down  the  rule  that 
the  responsibility  of  the  carrying  company 
to  Its  passengers,  in  case  of  such  common 
nse,  was  the  same  as  if  it  alone  used  the 
line,  and  bound  tbe  company  to  the  exercise 


of  due  care  for  the  maintenance  of  the  whole 
line  in  proper  condition,  in  the  discharge  of 
which  obligation  the  other  company  and  its 
agents  were  to  be  deemed  subordinate  agents 
of  the  carrying  company.  This  was  follow- 
ed by  the  Queen's  Bench  in  Buxton  v.  North- 
eastern K.  R.  Co.,  L.  R.  S  Q.  B.  649,  where 
the  defect  was  in  the  fence  guarding  the  line 
from  straying  cattle;  and  later  .by  the  same 
court  and  the  Hlxchequer  Chamber  in  Thom- 
as V.  Bhymney  By.  Co.,  L.  R.  5  Q.  B.  226,  L. 
R.  6  Q.  B.  266,  where  the  facts  were  similar 
to  those  in  Blake's  Case.  In  these  two  later 
cases  the  common  use  was  under  a  special 
act  of  Parliament  la  Wright  v.  AUdland 
By.  Co.  Lb  R.  8  Bxcb.  137,  tbe  negligent 
company  had  statutory  authority  to  use 
the  defendant's  line,  and  its  employes  drove 
their  engine  into  Uie  defendant's  train  in 
disregard  of  the  signals  duly  given  by  the 
defendant's  agents.  The  Court  of  Exchequer 
held  the  defendant  not  responsible  to  its  pas- 
sengers for  Injuries  so  caused.  The  Judges 
attempted  to  distinguish  this  case  from  those 
preceding  it.  In  which,  they  said,  the  courts 
had  decided  only  that  the  carrying  com- 
pany contracted  for  the  exercise  of  due  care 
by  all  persons  connected  with  the  carry- 
ing, and  with  the  means  and  appliances  used 
In  carrying  the  passengers,  while  In  the 
pending  case  it  was  considered  that  the  neg- 
ligent engine  driver  was  not  so  connected. 
This  decision  is  supported  by  the  earlier 
case  of  Prague  v.  Smith  (1867)  2»  Vt  421, 
70  Am.  Dec.  424,  in  which  Redfield,  a  J^ 
delivered  an  opinion  holding  that  ti>e  car- 
rying company  was  not  liable  for  an  injury 
to  its  passengers  caused  by  the  engine  of 
another  company  negligently  driven  into  the 
rear  of  its  train. 

Whether  there  is  any  substantial  distinc- 
tion between  the  connection  of  the  outside 
company  with  the  carrying  train  and  the 
track  when  its  agents  negligently  Interpose 
an  obstacle  to  the  forward  movement  of  the 
train,  and  such  connection  when  they  negli- 
gently drive  an  engine  against  the  train,  I 
doubt  The  distinction  was  not  recognized 
in  Murray  v.  Lehigh  Valley  B.  B.  Co.,  66 
Conn.  612,  84  Atl.  606,  32  L.  R.  A.  639,  where 
a  train  of  the  outside  company  ran  up  so 
close  to  the  rear  of  the  defendant's  train  that 
one  of  the  defendant's  passengers  in  fear 
leaped  from  Its  train  and  was  hurt  The  gen- 
eral doctrine  announced  in  Blake's  Case  was 
enforced  In  little  v.  Dusenberry,  46  N.  J. 
Law,  614,  60  Am.  Rep.  44a,  where  our  Court 
of  Errors  held  the  Central  Company  respon- 
sible to  its  passengers  for  a  defect  In  this 
same  railroad  which  the  Long  Branch  Com- 
pany should  have  remedied.  It  was  also  en- 
forced In  Pennsylvania  Railroad  Co.  t.  Roy, 
102  U.  S.  461,  26  L.  Ed.  141,  where  the  rail- 
road company  was  deemed  accountable  to 
the  passenger  for  a  defect  in  a  Pullman  car, 
although  he  had  purchased  a  separate  ticket 
for  such  a  car  from  the  Pullman  Company. 
But  even  if  the  suggested  distinction  ex- 
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Ists,  the  decision  in  Blake's  Case  covers  tbe 
present  circumstances,  for  here,  as  there,  the 
negligence  of  tbe  outside  company  caused 
th6  obstruction  of  the  track  which  resulted  in 
tbe  collision. 

In  a  still  narrower  view  of  obligation,  the 
responsibility  of  the  defendant  was  shown. 
The  likelihood  that,  in  the  ordinary  transac- 
tion of  business  in  the  Red  Bank  freight* 
yard,  cars  would  escape  and  run  down  the 
descending  grade  to  the  passenger  tracks, 
was  one  which  reasonable  foresight  should 
have  perceived,  and  it  was  plainly  within  the 
duty  owed  by  tbe  carrying  company  to  its 
passengers  to  make  adequate  provision 
against  such  an  occurrence.  Smith  v.  N.  Y., 
Susquehanna  &  W.  B.  B.  Co.,  46  N.  J.  Law, 
7;  Union  Pac.  B.  B.  Co.  v.  Harris,  158  U.  S. 
326,  15  Sup.  Ct  84S,  89  L.  E».  1008.  To 
guard  against  that  danger,  the  company  re- 
lied wholly  on  the  persons  employed  in  tbe 
yard,  and  consequently  they  became  the 
agents  selected  by  the  company  for  the  fol- 
ailment  of  its  obligaUon.  If  they  failed 
through  negligence,  tbe  company's  duty  was 
not  performed,  and  liability  for  the  probable 
results  of  course  ensued.  We  are  of  opinion 
that  in  this  feature  of  the  case  there  Is  no 
reason  for  disturbing  the  verdict 

The  only  other  objection  noticed  in  the 
brief  of  counsel  is  the  amount  of  damages 
awarded.  A  majority  of  the  Judges'  think 
that  those  damages  are  excessive,  because 
the  iwesent  ailments  of  the  plaintiff  are  not 
shown  to  have  resulted  from  the  accident; 
btt  if  tbe  plaintiff  will  remit  |1,500  of  tbe 
damages  awarded,  the  mle  for  a  new  trial 
itlll  be  discharged;  otherwise  It  will  be  made 
'it1>8olute. 

m  N.  J.  u  7) 

MOOBB  V.  BECK. 
'  (Sapreme  Court  of  New  Jersey.      June  22, 
1904.) 

UBBL    AHO    BLANDKB— WOBDS    IMPI7TIRO    IK- 

OICTABLK    OFFENSE— JUSTinCATIOH — 

FAILUBS  OF  PROOF. 

1.  A  declaration  that  plaintiff  was  keeping  a 
disorderly  house  imputes  to  her  an  indictable 
offense,  and  the  person  making  the  accusation 
will  be  liable  for  slander,  without  further  proof. 

2.  Where  the  defendant  in  an  action  for  slan- 
der interposes  substantial  evidence  tending  to 
support  a  plea  of  justification,  that  the  proof 
fails  to  support  the  plea  does  not  warrant  a 
holding,  as  matter  of  law.  that  the  plea  was 
made  in  bad  faith,  or  that  the  words  were 
spoken  with  a  malicious  motive,  justifying  the 
jury  in  assessing  exemplary  damages. 

Error  to  Circuit   Court    Hudson   County. 

Action  by  Sarah  Moore  against  Theodore  L. 
Beck.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Beversed. 

Argued  February  term,  1904,  before  OUM- 
MEBE,  C.  J.,  and  DIXON,  GARKISON,  and 
SWAYZB,  JJ. 

Gilbert  Collins,  for  plaintiff  in  error.  Alex- 
ander Slmps(xi,  for  defendant  in  error. 

1 L  See  Uttl  and  SUndar,  voL  U,  Qtnt.  Dig.  i  4t[^ 


GUMMBBE,  a  J.  The  plaintiff  recovered 
Judgment  against  the  defendant  in  an  ac- 
tion for  slander.  Tbe  words  declared  on 
and  proved  are,  "You  [meaning  the  plaintiff] 
are  keeping  a  disorderly  house."  The  pleas 
were  the  general  issue  and  Justification. 

The  first  assignment  of  error  is  that 'the 
court  wrongly  Instructed  tbe  Jury  that 
the  words  alleged  to  have  been  spoken  im- 
puted to  tbe  plaintiff  an  indictable  offense. 
The  instruction  ^as  as  follows:  "The  phrase 
'a  disorderly  house'  is  one  which  is  well  un- 
derstood as  having  a  certain  definite  mean- 
ing. A  disorderly  house  is  a  house,  the 
Inmates  of  which  behave  so  badly  as  to  be- 
come a  nuisance  to  the  neighborhood. 
.*  *  •  In  accusing  the  plaintiff  of  keeping 
a  disorderly  house,  you  are  entitled  to  infer, 
from  the  words  themselves,  and  in  fact  their 
reasonable  and  necessary  meaning  woujd  be, 
that  she  kept  a  house,  the  inmates  of  which 
beliaved  so  badly  as  to  become  a  nuisance 
to  the  neighborhood.  Such  a  house  would 
be  unlawful,  and  she  would  be  subject  to 
indictment,  and  therefore,  in  making  the  ac- 
cusation, if  the  defendant  did  so,  be  would 
be  liable  for  slander,  without  further  proof." 
We  concur  in  the  view  of  the  trial  Judge 
that  the  natural  meaning  of  a  charge  that 
a  person  is  keeping  a  disorderly  bouse  is 
that  he  is  so  keeping  his  bouse  as  to  make 
it  a  common  nuisance  to  the  neighborhood, 
and  thereby  renders  himself  liable  to  indict- 
ment 

The  second  assignment  of  error  ia  directed 
to  the  Instruction  of  the  trial  Judge  to  the 
Jury  as  to  the  effect  of  a  plea  of  Justiflca- 
tion  which  is  unsuccessfully  attempted  to  be 
supported  by  proof.  The  charge  was:  "So 
far  as  this  Justification  question  is  concerned, 
my  view  is  that  it  tends  to  show  actual  mal- 
ice, if  not  made  out."  From  what  had  been 
previously  said  in  the  charge,  the  Jury  were 
led  to  believe  that  if  actual  malice  was 
shown,  they  would  be  warranted  in  assessing 
punitive  damages  against  the  defendant  and 
the  amount  of  their  verdict  shows  that  they 
did  so.  We  think  that  the  Instruction  com- 
plained of  was  erroneous.  In  the  case  of 
King  V.  Patterson,  49  N.  J.  Law,  417,  9  Atl. 
705,  60  Am.  Bep.  622,  Mr.  Justice  Depue, 
speaking  for  the  Court  of  Errors  and  Appeals, 
thus  lays  down  the  rule  with  relation  to  mal- 
ice in  actions  of  slander.  'Where  tbe  words 
spoken  Impute  a  crime,  unless  they  are  Jus- 
tified by  proof  of  their  truth,  the  law  con- 
clusively presumes  malice  such  as  is  essen- 
tial to  the  action,  and  good  faith  and  an 
honest  belief  In  their  truth  will  be  no  de- 
fense. But  in  a  legal  sense,  malice,  as  an 
ingredient  of  an  action  for  slander,  dgnifles 
nothing  more  than  a  wrongful  act  done  in- 
tentionally, without  Just  cause  or  excuse. 
The  absence  of  a  malicious  motive,  therefore 
—In  other  words,  the  absence  of  actual  mal- 
ice—will  not  bar  the  action,  although  It  will 
protect  against  exemplary  damages.  The  fil- 
ing Of  a  plea  of  Justification,  not  followed 
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by  -sn  attempt  to  prove  at  tbe  trial  tbe  tmth 
ot  tbe  words  spoken,  or  followed  by  an  ad- 
missioo  at  the  trial  of  tbeir  untmtbfulnesa, 
has  heea  held,  in  other  Jurisdictions,  to  war- 
rant the  conclusion  that  they  were  spoken 
with  a  malicious  motlTe.  Tbe  rule  is  an  ar- 
bitrary one,  and  has  not  been  -universally 
adopted.  The  case  now  before  us  does  not 
require  either  its  acceptance  or  its  rejection. 
It  is  enough  to  say,  in  disposing  of  thia  as- 
aignment  of  error,  that,  where  the  defendant 
intarposes  substantial  evidence  tending  to 
support  his  iplea,  the  mere  fact  that  the  proofs 
offered  failed  to  convince  the  jury  of  the 
trutii  of  the  alleged  slanderous  words  affords 
no  ground  for  holding,  as  a  matter  of  law, 
that  the  plea  of  Justification  was  filed  in  bad 
faith,  or  that  the  words  were  spoken  with  a 
malicious  motive,  and  therefore  Justifies  the 
Jury  In  assessing  exemplary  damages  against 
the  defendant 
The  judgment  below  should  be  reversed. 


(TIN.  J.  uin) 

MAGUIRB  V.  OOLDBBR6ER. 

(Supreme  Court  of  New  Jersey,     Jane  13> 

1904.) 

KLBCHOn  OF  BEMEDIES— APPEAL  AND   CEB- 
TIOKABI. 

1.  Where  a  Judgment  has  been  rendered  in  a 
district  court  for  a  penalty  imposed  by  tbe 
oleomargarine  act  (P.  I..  1886,  p.  107;  Gen.  St.- 
p.  1166),  and  there  is  open  to  the  defendant  the 
remedy  by  appeal  under  section  13  (pa^e  111) 
of  said  act  to  the  court  of  quarter  sessions  of 
the  county,  and  also  by  a  writ  of  certiorari  to 
this  court,  and  he  elects  to  pursue  the  rem- 
edy by  an  appeal  which  is  afterwards  dismiss- 
ed for  want  of  prosecution,  the  remedy  by  cer- 
tiorari is  no  longer  available. 

(Syllabus  by  the  Court.) 

Certiorari  to  District  Court  of  Pertb  Am- 
boy. 

Certiorari  by 'the  state,  on  the  prosecution 
of  Jacob  Goldberger,  against  George  W.  Ma- 
gnire,  chief  inspector,  to  review  a  conviction. 
Writ  dismissed. 

.  Argued  February  term,  1904,  before  PIT- 
NET  and  HENDKICKSON,  JJ. 

James  S.  Wight,  for  plaintiff.  William 
A.  Coddlngton,  for  defendant, 

HENDBICKSON,  J.  This  writ  brings  np 
for  review  the  Judgment  and  proceedings  of 
tbe  district  court  of  the  city  of  Perth  Amboy, 
in  tbe  county  of  Middlesex,  In  an  action 
brought  against  the  plaintiff  in  certiorari  by 
George  W.  Magulre,  chief  Inspector,  who  sues 
for  the  use  of  the  state  of  New  Jersey,  on 
complaint  for  violation  of  section  4  of  the 
oleomargarine  act,  approved  March  22,  1886 
(P.  I..  1888,  p.  107;  Gen.  St  p.  1166,  $  13). 
The  charge  contained  In  the  complaint  was 
the  sale  of  "a  substance  in  Imitation  or  sem- 
blance of  natural  butter  at  retail,"  etc., 
"without  first  Informing  the  complainant,  the 


f  1.  See  Appeal  and  Brror,  voL  X  Cant  Dig.  J  S9; 
Cartiorarl.  voL  (,  Cent  Dig.  1 12. 


purchaser  thereof  that  the  same  wa»  aoti 
natural  butter,  but  was  imitation  butter,": 
etc.,  as  required  by  the  fourth  section  of  said 
act  The  case  came  on  regularly  for  trial  in . 
tbe  presence  of  the  parties,  and,  after  the. 
prosecutor  rested  his  .  case,  the  defendant, 
not  offering  any  testimony,  the  court,  gave. 
Judgment  for  tbe  prosecutor  in  the  sum  of. 
$100;  being  tbe  penalty  fixed  by  the  stat- 
ute for  the  first  offense  thereunder. 

The  plaintiff  in  certiorari  has  assigned  a 
number  of  reasons  for  the  reversal  of  this 
judgment,  which  are  unnecessary  to  be: con- 
sidered by  us,  since  the  prosecutor  below  bas/ 
pointed  out  what  seems  to  us  to  be  a  bar  to 
the  proceedings  here.   The  return  shows  tba^ 
in  due  time  after  the  Judgment  was  render-, 
ed,  plaintiff  In  certiorari  took  an  appeal  from 
the  Judgment  of  the  district  court  to  the 
court  of  quarter  sessions  of  tbe  county,  etc.^  ■ 
by  filing  a  notice  thereof  in  writing  in  said. 
Court   pursuant   to   section    13   (page   111) 
of  said  act    The  return  further  cdiows  that, 
tbe  appellant  failed  to  appear  and  prosecute 
his  appeal  in  the  Middlesex  quarter  sessions 
agreeably  to  law,  and  that  the  same  was  by 
that  court  ordered  to  be  dismissed,  with  costsj: 
Afterwards  this  certiorari  was  allowed.    We 
are  asked  to  dismiss  this  writ  under  the  cir- 
cumstances herein   stated.     It  is  apparent 
that  the  plaintiff  in  certiorari  was  entitled- 
to  review  these  proceedings  either  by  appeal, 
to  tbe  quarter  sessions,  or  by  writ  of  certio- 
rari   In    the    Supreme   Court     But   having 
made    his    election    to   pursue    his-  remedy 
by  appeal  to  tbe  court  of  quarter  sessions, 
which  was  there  dismissed  for  want  of  prose- 
cution, the  other  remedy  by  certiorari  is 
not  now  available.    Fnrman  -v.  Motley,  67  N. 
J.    Law,    174,    50    Atl.    606;    Illenwortb    ▼. 
Rub,  68  N.  J.  Law,  507,  34  Atl.  757. 

We  think  the  principle  stated  in  the  caseS' 
here  cited  is  sound,  and  tbe  result  Is  that 
the  writ  of  certiorari  Is  dismissed,  with 
costs. 

(S7  N.  J.  B.  23«l 

RAPP  V.  RAPP. 

(Court  ot  Cliancery  of  New  Jersey.    Hay  81, . 

1904.) 

DIVOBCB— DEFENSES— BECannNATIOIt— ' 
FLEADINQ. 

1.  Where  complainant's  petition  shows  a  de- 
sertion of  his  wife  for  a  period  fixed  by  the 
statute  as  ground  for  an  afaisolute  divorce,  sucJt 
desertion  will  l>ar  a  divorce  against  his  wife, 
for  subsequent  adultery,  though  it  is  not  plead- 
ed in  bar. 

BUI  by  William  G.  Rapp  against  Ella  mOr- 
die  Rapp  for  divorce.    Decree  for  defendant.  ^ 

Matthew  Jefferson,  for  complainant 

REED,  y.  0.  The  testimony  supports  Ibe 
finding  of  a  master  that  the  defendant  be- 
tween the  months  of  August  and  Decemberi 
1901,  committed  adultery  with  one  Albert 
Searle. ,  The  complainant  swears,  however, 
that  he  left  bis  wife  In  Marcb,  1897,  and  has 
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never  llyed  with  her  since.  He  assigns  as 
cause  for  leaving  her  that  she  drank  and 
ran  around  with  other  men,  and  carried  on 
so  that  he  could  not  live  with  her.  He 
seems  never  to  have  sought  her  since  he  left 
her.  The  facts  so  barely  stated  by'  him  dis- 
play a  desertion  by  the  husband,  and  a 
separation  from  his  wife  without  her  con- 
sent, for  no  proved  cause;  L  e.,  no  cause 
for  which  he  would  be  entitled  to  a  divorce. 
So  far  as  appears,  therefore,  the  defendant 
in  March,  1899,  had  been  deserted  two  years, 
and  the  adulterous  acts  proved  against  her 
were  committed  after  March,  1899.  That  the 
adultery  of  a  complainant  bars  him  or  her 
from  procuring  a  divorce  against  a  defend- 
ant for  the  same  cause  is  entirely  settled. 
It  seems  equally  clear  that  complainant's 
adultery  Is  also  a  bar  against  a  divorce  for 
defendant's  desertion.  Reid  t.  Reid,  21  N. 
J.  Eq.  331-333.  The  present  case  presents 
the  converse  of  this  proposition.  I  am  of 
the  opinion  that,  as  the  testimony  stands, 
the  complainant  is  barred  from  asking  for  a 
divorce. 

The  doctrine  of  recrimtnation  Is  discussed 
by  Mr.  Bishop  In  chapter  2,  vol.  2,  of  his  work 
on  Marriage  &  Divorce.  In  section  93  he 
lays  down  the  rule  that  any  conduct  for 
which  the  law  provides  the  same  consequen- 
ces, whether  the  conduct  be  of  the  same  sort 
or  not,  will  bar  a  suit  fbr  dissolution  of 
marriage.  Inasmuch  as  desertion  and  adul- 
tery are,  under  our  statutes,  each  a  ground 
for  divorce  a  vinculo,  they  fall  within  this 
rule.  The  reason  for  a  bar  is  sometimes  said 
to  be  that  the  complainant  Is  in  pari  delicto, 
and  does  not  come  into  conrt  with  clean 
hands.  In  other  cases  the  reason  assigned 
Is  that  it  Is  a  logical  paradox  to  grant  a 
divorce  to  two  persons,  each  being  entitled 
to  a  decree  against  the  other,  and  therefore 
the  conrt  will  aid  neither.  This  question 
was  stirred  before  Chief  Justice  Beasley,  slt« 
ting  as  master,  in  Adams  v.  Adams,  17  N.  J. 
Bq.  324.  It  was  not  necessary  for  him  to 
decide  in  that  case  whether  desertion  by 
the  complainant  was  a  bar  to  her  right  to  a 
divorce  because  of  defendant's  adultery,  since 
he  found  that  the  desertion  had  not  existed 
for  the  statutory  period.  The  view  express- 
ed, however,  respecting  the  eflScacy  of  such 
a  recriminatory  plea,  if  proven,  was  in  favor 
of  the  defense.  The  same  question  was  be- 
fore Chancellor  Zabriskie  in  the  case  of  Red- 
den V.  Hedden,  21  N.  J.  Eq.  61-76.  The  case 
was  decided  npon  another  ground,  but  the 
Chancellor  alluded  to  the  question,  with  the 
remark  that  the  courts  of  some  states  with 
statutes  like  onrs  had  held  that  desertion  was 
a  sufficient  bar  to  divorce  for  adultery.  In 
Beading  v.  Beading  (N.  J.  Ch.)  C  Atl.  721, 
Vice  Chancellor  Bird  held  that,  to  a  bill  for 
divorce  upon  the  ground  of  adultery,  an  an- 
swer setting  up  cruelty  on  the  part  of  the 
complainant  was  a  good  answer.  This  also 
seems  to  have  been  the  view  of  Chief  Justice 
Beasley  in  Adams  ▼.  Adams,  supra.    This 


view  carries  the  doctrine  of  recrimination  a 
step  further  than  required  in  the  present 
case,  inasmuch  as  cruelty  is  a  groimd  for 
divorce  a  mensa  only.  Where  the  recrimina- 
tory act  will  support  the  same  kind  of  de- 
fense as  the  act  cliarged  in  the  bill,  the 
weight  of  authority  in  this  country,  as  well 
as  reason,  is  in  favor  of  the  validity  of  the 
defense.  That  a  desertion  which  has  exist- 
ed during  the  period  fixed  by  the  statute  as 
ground  for  an  absolute  divorce  should  be  a 
bar  against  the  deserter  asking  for  a  divorce 
against  the  deserted  party  for  a  subsequent 
adulterous  act  seems  manifest.  A  man  who 
leaves  his  wife  without  his  protection,  sub- 
jected to  the  temptations  which  assail  a  desert* 
ed  wife,  has  little  cause  for  complaint  if  she 
unfortunately  yields  to  the  solicitations  which 
her  situation  Invites.  The  meagemess  of  the 
claim  which  such  a  man  has  upon  the  di- 
vorcing branch  of  the  government  is  depicted 
by  Lord  Brougham  in  the  matter  of  Simmons 
Divorce  BlU,  12  CI.  &  Fin.  339. 

Admitted,  therefore,  that  desertion  would 
be  a  bar  if  pleaded,  the  question  remains, 
should  the  conrt  of  its  own  motion  take 
notice  of  a  complainant's  conduct  in  an  ex 
parte  case?  The  rule  is  undoubtedly  settled 
that  recrimination  is  a  countercharge  which 
must  be  pleaded  with  certainty.  Chancellor 
Zabriskie,  in  Jones  v.  Jones,  18  N.  J.  Eq.  33, 
90  Am.  Dec.  607,  held  that  the  court  could 
not  lay  hold  on  any  matter  not  put  in  issue, 
and  he  distinguished  between  a  recriminatory 
defense  and  a  case  where  collusion  appear- 
ed. This  view  of  the  Chancellor's  Is  the 
subject  of  some  suggestive  remarks  by  Mr. 
Bishop  in  section  341  of  the  second  volume 
of  his  Marriage  &  Divorce.  Mr.  Bishop 
doubts  the  applicability  of  the  rule  in  all 
cases  where  it  might  appear  upon  the  trial, 
although  not  pleaded,  that  the  complainant  is 
guilty  of  an  act  which,  if  pleaded,  would 
debar  him  from  the  divorce.  However  that 
may  be,  it  does  not  afTect  the  present  mat- 
ter, for  an  exception  to  the  rule  stated  by 
Chancellor  Zabriskie  is  admitted  by  him,  and 
the  exception  is  where  the  complainant,  Ut 
putting  In  his  case,  himself  shows  his  own 
guilt  This  is  what  the  complainant  has 
done  in  the  present  case. 

The  divorce  must  be  refused. 


07  N.  J.  ■.  U 
VARIOK  et  al.  v.  SMITH. 

(Court  of  Chancery  of  New  Jersey.    June  7, 
1904.) 

EXECITTOBS     AND     ADMINISTBATOBB — SAI,B     OV 
LAND— P0WEB8    UNDER    WILL. 

1.  The  act  entitled  "A  supplement  to  an  act 
entitled  'An  act  concerning  executors  and  the 
administration  of  Intestates  estates,'  [Revision] 
approved  March  27,  1874,  regulating  the  sale 
of  lands  by  administrators  with  the  will  annex- 
ed, and  defir  ig  their  powers,"  approved  April 
6,  1888  (2  Gen.  St.  p.  1429),  does  not  confer 
upon  an  administrator  with  the  will  annexed 
power  to  make  sale  of  real  estate  which  by  tht 
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will  was  devised  to  the  executors  upon  trusts 
to  be  performed  by  them,  not  am  executors,  bat 
as  trustees. 

(SyUabuB  by  the  Court) 

BUI  b7  William  W.  Varick  and  otben 
against  Ethel  V.  Smith.  Decree  for  defend- 
ant. 

Isaac  S.  Taylor,  for  complainants.  Collins 
&  Corbln,  for  defendant 

MAGIB,  Ch.  The  bill  In  this  cause 'was 
filed  by  William  W.  Varlck,  administrator 
with  the  will  annexed  of  Augusta  Almeda 
Thompson,  deceased,  and  others  who  are  in- 
terested under  the  provisions  of  said  will. 
The  parpose  of  the  bill  Is  to  obtain  a  con- 
struction of  some  of  the  provisions  of  the 
will,  and  instmctlons  and  directions  to  the 
complainant,  the  administrator  with  the  will 
annexed,  and  for  other  relief.  The  sole  de- 
fendant is  the  child  of  a  nephew  of  the  tes- 
tatrix, and  is  made  a  party  as  claiming  an 
Interest  In  the  estate  of  the  deceased.  She 
is  an  infant,  and  appears  by  a  guardian  ad 
Utem. 

There  are  many  questions  raised  in  re- 
spect to  the  construction  of  parts  of  testa- 
trix's will,  but,  as  preliminary  to  their  con- 
sideration, there  are  other  questions  which 
must  be  disposed  of. 

The  first  question  relates  to  the  power  of 
the  administrator  with  the  will  annexed  over 
the  sale  of  certain  real  estate  of  which  the 
testatrix  died  seised.  It  is  made  to  appear 
that  the  testatrix  died  on  July  15,  1900.  She 
left  a  last  will,  executed  by  her  on  October 
27,  1S70.  By  that  will  she  appointed  Francis 
W.  Raymond  and  Henry  W.  Johns  executors 
and  trustees,  and,  in  the  event  of  the  death, 
disability,  or  refusal  of  either  of  them  to 
qualify  or  act,  she  appointed  in  his  place 
Thompson  Kingsford.  Both  Raymond  and 
Johns  had  died  before  the  testatrix.  EUngs- 
ford  survived  testatrix,  but  renounced  and 
declined  to  act  as  executor  or  trustee.  The 
complainant  Varlck  was  duly  appointed  ad- 
ministrator with  the  will  annexed. 

The  testatrix  left  property,  both  real  and 
personal.  After  making  some  specific  lega- 
cies and  dispositions,  the  fourth  clause  Of 
the  said  will  was  in  the  following  words: 

"Fonrth.  All  the  rest  residue  and  remain- 
der of  my  estate,  of  which  I  may  die  seized 
or  possessed  of  whatsoever  kind  and  where- 
soever situated,  I  do  hereby  give,  devise  and 
bequeath  to  my  executors  hereinafter  named. 
In  trust;  to  divide  Into  five  equal  shares, 
and  to  pay  over  one  of  the  said  shares  to 
each  of  my  said  brothers  Francis  W.  Ray- 
mond, and  Henry  A.  Raymond,  if  living,  but 
if  either  shall  have  died  then  his  issue  to 
take  the  share  which  his,  her,  or  their  par- 
ent would  be  entitled  to,  if  living;  and  to 
hold.  Invest,  and  manage  one  of  said  re- 
maining three  shares  for  each  of  my  said 
sisters,  liary  Louisa  Raymond,  Catherine  J. 
Smith  and  Etoma  E.  Langwlth,  and  to  in- 
vest their  said  respective  shares  In  the  se- 


curities allowed  by  law  only,  and  receive 
the  rents,  profits  and  income  thereof,  and  to 
pay  over  the  same  quarterly  to  my  said  sis- 
ters respectively  for  each  of  their  sole  and 
separate  uses  and  benefit,  during  their  nat- 
ural lives  respectively  and  free  from  the 
control  and  debts  or  engagements  of  either 
of  their  present  or  any  future  husbands  ei- 
ther of  them  may  marry,  and  after  the  death 
of  either  of  them  then  to  pay  the  principal  of 
the  personal  estate  and  convey  the  real  es- 
tate if  any,  to  and  amongst  her  child  or  chil- 
dren in  such  shares  and  proportions  as  she 
shall  by  deed  or  by  ber  last  will  and  tes- 
tament direct  and  appoint,  and  In  default 
of  issue  my  said  sisters  to  have  the  power 
by  appointment  to  leave  their  respective 
shares  to  such  persons  as  they  shall  think 
proper;  and  in  default  of  any  such  appoint- 
ment said  respective  shares  to  go  to  their 
said  respective  children  in  equal  shares  up- 
on attaining  the  age  of  twenty-one  years  re- 
spectively, with  power  to  said  Trustees  to 
apply  the  Income  and  such  part  of  the  prln-- 
clpal  as  they  in  their  discretion  shall  think 
proper  towards  the  education,  maintenance 
and  support  of  such  child  or  children  during 
his,  her,  or  their  minority  and  in  case  there 
shall  not  be  any  child  who  shall  attain  the 
age  of  twenty-one  years,  and  default  of  is- 
sue and  any  appointment  then  the  said  share 
of  either  one  of  my  said  Bisters  so  dying 
shall  go  to  her  next  of  kin  as  provided  by 
law.  In  any  state  where  I  may  be  residing 
at  the  time  of  my  death,  excepting  however 
that  it  be  in  the  same  manner,  as  if  she  had 
died  unmarried." 

It  is  obvious  that  by  this  disposition  of  the 
rest  and  residue  of  all  her  property,  real  and 
personal,  testatrix  Intended  to  invest  her  ex- 
ecutors with  the  legal  title  to  her  real  es- 
tate, and  the  legal  interest  In  her  personal 
estate  which  should  remain  after  x>ayment 
of  debts  and  expenses  of  administration,  and 
after  the  specific  dispositions  previously 
contained  in  her  will  had  been  made.  The 
legal  estate  and  Interest  thus  conferred  were 
to  be  taken  and  held  by  them  upon  the  trusts 
declared.  The  preliminary  duty  imposed  on 
them  was  to  divide  what  was  thus  given  in- 
to five  equal  shares.  Two  of  the  shares  were 
Intended  to  be  immediately  paid  to  her  broth- 
ers, or  to  the  Issue  of  either  who  had  died. 
Of  the  three  other  shares,  one  was  to  be  held 
by  them  during  the  Ufe  of  each  of  her  sis- 
ters. If  the  performance  by  the  trustees 
of  the  duty'  t6  divide  the  residue  into  five 
equal  shares  required  the  conversion  of  real 
estate  into  money,  they  doubtless  bad  pow- 
er to  sell  real  estate.  Testatrix,  however, 
contemplated  that  a  division  of  real  estate 
might  be  made,  so  that  any  share  allotted  ti» 
a  sister  for  life  might  include  a  portion  of 
real  estate,  for,  although  she  directs  the  In- 
vestment of  such  a  share  in  securities  al- 
lowed by  law,  she  also  directs  the  trustees, 
upon  the  death  of  the  life  tenant,  to  pay  the 
principal  of  the  personal  estate,  and  convey 
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the  real  estate,  If  any,  of  sucb  sbare,  to  the 
persons  designated  as  the  ultimate  heneficl- 
aries.  The  sale  of  real  estate  thus  permitted 
by  implication  is  plainly  to  be  made,  not  by 
the  executors  in  that  capacity,  but  by  them  as 
trustees  holding  the  real  estate  as  devisees 
in  trust  The  question  presented,  then,  is 
whether  a  sale  of  real  estate  thus  provided 
for  may  be  made  by  an  administrator  with 
the  will  annexed. 

It  vas  necessarily  conceded  in  the  argu- 
ment that  such  an  administrator  possesses 
power  to  sell  real  estate  of  a  testator  only 
by  virtue  of  the  provisions  of  some  statute. 
By  the  provisions  of  section  20  of  the  "act 
concerning  executors  and  the  distribution  of 
intestates'  estates,"  approved  April  16,  1846 
(Revision  1846,  p.  350),  It  was  provided  that 
a^deed  made  by  any  administrator  with  the 
will  annexed,  for  any  lands  sold  pursuant 
to  any  power  or  direction  In  the  will  given 
to  or  vested  In  the  executor  named  therein, 
should  be  as  good,  valid,  and  effectual  as  If 
made  and  executed  by  such  executor.  It  was 
farther  provided  that  such  administrator 
should  have  the  same  power  and  authority 
.as  was  given  to  or  vested  in  the  executor 
named  iu  the  will,  unless  where  otherwise  ex- 
pressly provided  in  the  same.  The  provisions 
of  section  20,  above  cited,  were  substantially 
re-enacted  as  section  11  of  the  "Act  concern- 
ing executors  and  the  administration  of  In- 
testates' estates,"  Revision  approved  March 
27,  1874.  By  an  act  entitled  "A  supplement 
to  an  act  entitled  'An  act  concerning  execu- 
tors and  the  administration  of  intestates'  es- 
tates,' [Revision]  approved  March  27,  1874, 
regulating  the  sale  of  lands  by  administra- 
tors with  the  will  annexed,  or  by  adminis- 
trators de  bonis  non  with  the  will  aimexed, 
and  defining  their  powers,"  approved  April 
6,1  1888  (Laws  1888,  p.  3»5;  2  Gen.  St  p. 
1429),  the  provisions  of  section  11,  above  cit- 
ed^.  were  repealed.  By  section  1  of  the  act 
of  1888,  p.  395,  the  same  force  was  given 
to  any  deed  made  by  an  administrator  with 
the  will  annexed,  pursuant  to  a  power  in  the 
will  given  to  or  vested  In  the  executor;  and 
it  was  provided  that  such  an  administrator 
should  have  the  same  powers  and  authority 
with  respect  to  the  sale  of  lands  of  the  tes- 
tator as  were  given  to  or  vested  In  the  ex- 
ecntor  or  executors  named  in  said  wUl, 
"whether  such  powers  and  authority  consti- 
tute or  shall  constitute  a  naked  power  to  sell 
lands  or  constitute  or  shall  constitute  a  spe- 
cial continuing  trust,  and  whether  the  dis- 
charge of  the  duties  ot  such  trust  Involves 
or  shall  Involve  the  exercise  by  said  ex- 
ecutors or  executor  of  any  discretion  either 
in  point  of  time  or  method,  or  not." 
.,  The  legislation  existing  prior  to  the  pas- 
sage of  the  set  of  1888  above  cited  has  been 
frequently  before  the  courts.  It  has  beea 
uniformly  held  that  it  conferred  power  on 
the:  administrator  with  the  will  annexed  to 
exercise  powers  of  sale  conferred  by  the  will 
np9«  executors  qua  executors,  but  not  where 


the  power  devolved  on  the  executors  as  trus- 
tees, with  trust  duties  to  perform.  Griggs 
V.  Veghte,  47  N.  J.  Bq.  179,  19  Atl.  867; 
Brush  V.  Young,  28  N.  J.  Law,  237;  Zabrls- 
kle's  Ex'rs  v.  Wetmore,  26  N.  J.  JE3q.  22 ; 
Welland  v.  Townsend,  33  N.  J.  Eq.  393; 
Lannlng  v.  Sisters,  etc.,  35  N.  J.  Eq.  392; 
Stoutenburgh  v.  Moore,  37  N.  J.  Eq.  63; 
s.  c.  38  N.  J.  Eq.  281 ;  Naundorf  v.  Schu- 
mann, 14  N.  3.  Eq.  15,  2  Atl.  609;  Jorale- 
mon's  Adm'r  v.  Van  Riper,  44  N.  J.  Elq. 
290,  14  Atl.  479;  Giberson  v.  Giberson,  43 
^.  J.  Eq.  116,  10  Atl.  403. 

In  Griggs  T.  Veghte,  ubl  supra,  it  was  in- 
timated that  the  act  of  1888  enlarged  the 
.statutory  powers  of  an  administrator  with 
the  will  annexed  over  the  sale  of  lands  of 


the  testator,  but  the  case  did  not  call  for 
any  determination  of  the  extent  of  the  pow- 
er which  was  thereby  conferred.  The  pro- 
visions of  the  act  are  not  easy  to  construe, 
and  its  language  Is  not  happily  chosen  to 
make  clear  what  powers  were  Intended  to 
be  conferred.  It  is,  however,  clear  that  the 
powers  conferred  respect  a  sale  of  lands. 
The  act  does  not  expressly  confer  upon  an 
administrator  with  the  will  annexed  any 
power  to  act  as  trustee  under  the  will.  The 
express  power  granted  is  liipited  to  the  sale 
of  lands,  and  the  legislative  purpose  Is  itself 
limited  by  the  title  of  the  act,  which  declares 
that  it  regulates  the  sale  of  lands  by  an  ad- 
ministrator with  the  will  annexed.  Nor  can 
there  be  any  such  power  Implied,  for  such  an 
Implication  would  make  the  act  Inconsistent 
with  Its  title.  If,  therefore,  the  complainant 
In  this  cause  should  be  held  to  possess  pow- 
er to  sell  testatrix's  real  estate  Included 
in  the  residue,  it  would  still  be  requisite  to 
administer  the  trust  created,  and,  in  the  ab- 
sence of  a  consenting  trustee  under  the  will, 
a  trustee  or  trustees  must  necessarily  be  ap- 
pointed. 

But  I  do  not  find  it  possible  to  discover  in 
the  statute  of  1888  any  grant  of  power  to  an 
administrator  with  the  will  annexed  to  sell 
lands  which  are  the  subject  of  an  express 
devise  in  trust  Had  the  devise  in  this  case 
heen  made  to  strangers  instead  of  to  the 
executors,  it  does  not  admit  of  question 
that  the  administrator  would  have  no  power 
of  sale  under  the  statute.  The  fact  that 
the  devise  In  the  case  before  us  is  to  per- 
sons named  as  executors  will  not  alter  the 
situation.  The  act,  therefore,  must  be  held 
to  be  limited.  In  the  powers  conferred  on 
administrators  with  the  will  annexed,  to 
powers  conferred  on  execators  to  sell  jand 
as  executors,  and  not  when  they  acquire  by 
a  devise  an  absolute  title  for  the  purpose  of  a 
.trust  In  that  case  they  sell,  if  a  sale  is 
necessary,  not  as  executors,  but  as  devisees 
with  absolute  title.  It  also  results  that  If 
there  be  no  trustee  In  being  to  manage  this 
trust  a  trustee  or  trustees  should  be  ap- 
pointed for  that  purpose.  No  construction 
ot  the  will  for  the  direction  of  a  trustee  could 
be  properly  made  before  such  appointment 
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One  of  the  prayers  of  tbe  bill  Is  for  the 
appointment  of  a  trustee.  Counsel  may  be 
beard  on  the  question  of  whether  such. 'an 
appointment  may  be  made  upon  the  case 
now  before  the  court,  and  without  an  amend- 
ment of  the  bill,  and  the  presence  of  some 
person  representing  Klngsford,  tbe  executor 
and  tmstee  who  surrived  testatrix.  When 
a  trustee  Is  appointed,  he  may  seek  the  aid  of 
the  court,  either  in  this  case,  or  by  an  orig- 
inal inroceedlng  on  his  part 


HAUSER    T.    CAPITAL   CITT    BREWERY 
CO. 

(Court  of  Chancery  of  New  Jersey.     June  3, 
1904.) 

KOBTOAOES— TOBECLOSURG— FREUATUBE  ACTIOS 
— INTEBEST. 

1.  Where  an  extension  of  time  for  the  pay- 
ment of  a  mortgage  debt  was  made  on  payment 
of  a  certain  sum,  and  the  amount  of  principal 
and  interest  unpaid  after  such  payment  was 
regarded  as  a  principal  sum,  a  premature  bill 
to  foreclose  was  not  maintainable  on  the  ground 
that  a  right  of  foreclosure  existed  for  failure 
to  pay  interest,  especially  when  the  interest 
was  treated  as  an  incident  of  an  accounting 
whidi  would  follow  the  right  to  foreclose. 

Opinion  on  motion  for  rehearing.    Motion 
ovaruJed. 
For  former  opinion,  see  57  Atl.  722. 

RESD,  v.  C.  The  insistence  is  that  the 
court;  while  denying  the  right  of  the  com- 
plainant to  foreclose,  overlooked  the  fact  that 
Interesjt  was  due  at  the  date  of  tbe  Qling  of 
the  bill,  for  failure  to  pay  which  a  right  to 
foreclose  existed.  It  is  admitted  that  the 
foveelosnre  could  only  be  used  for  tbe  pur- 
pose of  collecting  the  then,  accrued  interest 
The  tdll  was  filed  on  May  11,  1903.  As  al- 
.ready  decided,  there  was  an  agreement  for 
an  extension  of  time  for  the  imyment  of  all 
sums  due  after  the  application  of  $10,000 
paid  on  February  26,  1901,  on  wblch  date  tbe 
extension  agreement  was  entered  into.  The 
indorsement  of  that  pajrment  on  the  mort- 
gage 9f  November  26,  1901,  was  on  account 
of  Interest  as  well  as  principal.  The  interest 
upon  the  sums  secured  by  mortgage  was  ex- 
tinguished by  that  payment  It  appears  that 
the  amount  of  principal  and  interest  then  due 
and  unpaid  was,  after  tbe  payment  of  the 
$10,000,  regarded  as  a  principal  sum,  upon 
which  Interest  accrued  from  that  date  at  4% 
per  cent,  or,  stated  more  accurately,  the  ap- 
plication of  that  payment  was  made,  as  the 
law  would  apply  It  first  to  the  Interest,  and 
tbe  remainder  to  the  principal,  leaving  only 
the  part  of  tbe  principal  unextinguished  by 
the  application  still  existing.  On  tbe  basis 
of  a  new  principal,  starting  from  February 
28,  1902,  Mr.  Lindsay  says  that  aside  from 
$19,800  of  the  debt  In  shape  of  notes  held  by 
the  trust  company,  upon  which  Interest  was 
paid  to  the  trust  company,  interest  was  paid 


to  Mr.  Hauser  upon  the  rest  being  cash  ad- 
vanced for  one  half  year,  and  tendered  it  for 
the  next  half  year  or  up  to  February  26, 1903. 
The  acceptance  of  the  first  of  these  payments 
was  an  admission  of  the  accuracy  of  this  the- 
ory. I  am  unable  to  see  bow  It  can  be  said, 
in  the  light  of  this  conduct  that  there  was 
interest  due  when  the  bill  was  filed.  Indeed, 
this  point  was  not  made  the  ground  of  the 
right  to  foreclose  on  the  trial,  but  the  matter 
of  interest  was  treated  as  an  Incident  of  the 
accounting  which  would  follow  a  right  to 
foreclose. 
I  think  the  motion  must  be  overruled. 


GREEN  T.  BARNES  MFG.  CO. 

(Supreme  Court  of  New  Jersey.     June  13, 

1904.) 

TBIAI.8— NEW  TBIAI/— SECOND  TEBDIOT— INS111'- 
FICIENCT  OF  EVIDENCE— EXCESSIVE  DAM- 
AGES. 

1.  A  second  verdict  concurring  with  a  prist 
verdict  set  aside  as  being  against  the  weight 
of  the  evidence  will  not  be  interfered,  with  :on 
that  ground,  though  the  testimony  in  its  aup- 

gort  18  substantially  the  same  as  that  at  tbi 
rst  trial. 

2.  Tbe  fact  that  a  verdict  is  a  second  verdict 
concurring  with  a  prior  verdict  set  aside  as 
against  the  weight  of  the  evidence  will  not  pre- 
vent the  court  from  setting  it  aside  if  excessive. 

Action  by  Michael  Green  against  the 
Barnes  Manufacturing  Company.  On  rule 
to  show  cause  why  a  new  trial  should  not 
be  granted  after  a  verdict  for.  plaintiff. 
Rule  absolute  on  condition. 

Argued  February  term,  1904,  before  QUM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
SWATZB,  JJ. 

Joseph  Anderson,  Charles  C.  Black,  and 
Charles  L.  Corbin,  for  the  rule.  Edwin  A.  S. 
Lewis,  opposed. 

PER  CURIAM.  This  case  has  bfeen  twicle 
tried;  the  verdict  rendered  at  the  first  trial 
having  been  set  aside  (55  Atl.  1083)  as  against 
the  weight  of  the  evidence,  and  because  tt 
was  excessive.  We  do  not  think  that  a  sec- 
ond verdict  should  be  Interfered  with  as  be- 
ing against  the  weight  of  evidence,  although 
the  testimony  submitted  in  its  support  is 
practically  the  same  as  was  produced  at  tbe 
first  trial.  Brown  v.  Paterson,  etc.  Paper 
Co.  (N.  J.  Sup.)  66  Atl.  87. 

The  verdict  is  for  $12,000.  This  amodnt 
seems  to  us  to  be  greatly  In  excess  Of  the 
amount  which  the  plaintiff  is  entitled  to  re- 
cover as  compensation  for  his  injuries;  that 
being  so,  the  fact  that  the  verdict  Is  a  sec- 
ond one 'will  not  prevent  the  court  from  set- 
ting it  aside.  Graham  v.  (Consolidated  Trac- 
tion Ck>.,  64  N.  J.  Law,  10,  44  Atl.  064. 

If  the  plaintiff  will  consent  to-  have  the 
verdict  reduced  to  $8,000,  he  may  enter  Judg- 
ment for  that  amount;  otherwise  the  rule  to 
show  cause  will  be  made  absolute. 
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(h  N.  J.  Ik  R) 
OOLONIAI,  WOOIiEN  CO.  t.  TRENTON 

WATER  POWER  CO. 

(Snpreme  Coart  of  New  Jersey.     June  13, 

1904.) 

PUCADIRO  —  JOINOEB    OF   C0TTRT8  — TOBI   ARD 
CONTRACT. 

1.  A  count  In  the  declaration  averring  that 
the  plaintiff  was  seised  of  a  mill,  and,  b;  reason 
^hereof,  ought  to  have  and  enjoy  the  benefit  and 
advantage  of  the  water  of  a  canal,  subject  to 
the  annual  payment  of  $400  rent,  which  plain- 
tiff was  ready  to  pay  and  defendant  refused  to 
receive,  and  further  averring  that  the  defend- 
ant wrongfully  diverted  the  water,  is  properly 
Joined  with  a  count  in  tort. 

(Syllabus  by  the  Court) 

Action  by  the  Colonial  Woolen  Company 
against  the  Trenton  Water  Power  Company. 
Demurrer  to  declaration  overmled. 

Argued  November  tetm,  1903,  before  OUM- 
MERE.  0.  J.,  and  DIXON,  GARRISON,  and 
8WAYZE,  JJ. 

John  A.  Montgomery,  for  plaintiff.  James 
Buchanan,  for  defendant. 

8WATZB,  J.  There  are  two  cotants  In 
the  declaration.  The  first  is  conceded  to  be 
a  count  In  tort  The  second  is  said  by  tbe 
defendant  to  be  a  count  in  contract  Tbe 
only  ground  of  demurrer  Is  the  alleged  mis- 
joinder of  a  count  in  contract  with  a  count 
In  tort,  and  the  only  question  to  be  decided 
to  whether  or  not  tbe  second  count  Is  in  con- 
tract The  essential  averments  of  tbe  second 
count  are  that  the  plaintiff  was  seised  of  a 
woolen  mm  In  Trenton,  "and  by  reason  there- 
of *  *  *  ought  to  have  bad  and  enjoy- 
ed, and  >tin  of  right  ought  to  have  [had] 
and  enjoy,  the  benefit  and  advantage  of  tbe 
water  of  a  certain  canal  known  as  the  Tren- 
ton Water  Power  Company,  which  during 
all  tbe  time  of  right  r  ought  to  have  run  and 
flowed,  and  still  of  right  ought  to  run  and 
flow,  unto  the  woolen  mills  of  the  plaintiff, 
for  supplying  the  same  with  water  for  the 
.working  and  operating  said  mills  at  Trenton 
aforesaid,  subject,  however,  to  the  annual 
payment  of  four  hundred  dollars  by  the  plain- 
tlfC."  The  declaration  avers  that  the  plaintiff 
waa  ready  to  pay  and  the  defendant  refused 
to  receive  the  rent,  and  that  the  defendant 
wrongfully  diverted  the  water.  The  case  dif- 
fers from  McDermott  v.  Morris  Canal  & 
Banking  Company,  88  N.  J.  Law,  63,  In  that 
the  third  count  In  that  case  alleged  an  agree- 
ment on  tbe  part  of  the  defendant  In  the 
present  case  no  agreement  Is  set  up.  There 
Is  an  averment  that  the  plaintiff's  right  to 
tbe  water  was  subject  to  the  payment  of  an 
annoal  rent,  but  it  does  not  appear  that  tbla 
rent  arose  out  of  a  contract  with  or  a  lease 
by  the  defendant  The  plaintiff's  right  may 
have  arisen  out  pf  a  lease  or  grant  by  tbe 
Trenton  Delaware  Falls  Company,  which  by 
its  charter  (a  public  act— P.  L.  1830-31,  p. 
181)  was  authorized  to  demise,  grant,  lease, 
and  sell  water  privileges  and  rights,  or  it 
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may  have  arisen  out  of  •  grant  by  some 
third  person,  subject  to  the  payment  of 
rent  to  the  present  defendant  There  is  noth- 
ing in  the  mere  averment  that  the  plaintiff 
was  under  obligation  to  pay  rent  to  the  de- 
fendant which  Indicates  any  privity  of  con- 
tract between  them.  Even  If  the  water 
rights  were  leased  by  the  defendant  to  tbe 
plaintiff,  it  would  not  follow  that  an  action 
of  tort  could  not  be  sustained  by  the  plain- 
tiff, as  tenant,  against  the  defendant,  as  land- 
lord, for  the  Interruption  of  the  water  right 
Trespass  will  lie  by  a  tenant  against  a  land- 
lord for  wrongful  Interference  with  the  ten- 
ant's possession.  Taylor  on  Landlord  &  Ten- 
ant 178;   Miller  v.  Forman,  37  N.  J.  Law,  56. 

The  second  count  In  the  present  case  Is, 
we  think,  framed  In  tort,  and  the  demurrer 
for  misjoinder  Is  not  well  taken.  The  plain- 
tiff Is  entitled  to  judgment 

Inasmuch  as  the  defendant  may  apply  for 
leave  to  plead,  and  the  case  may  hereafter 
be  tried  upon  an  Issue  of  fact,  It  Is  proper  to 
add  that  if,  upon  the  trial.  It  should  appear 
that  tbe  plaintiff's  real  cause  of  action  is  for 
a  breach  of  contract,  It  cannot  recover  under 
the  declaration  as  now  framed. 


TOAIi  V.  NORTH  JERSEY  ST.  BT.  CO. 

(Supreme  0>nrt  of  New  Jersey.     Jons  IS, 

1904.) 

TXIAL— VKBDIOT— inSTAKB— COBSECnOR. 
1.  Where  the  Jury  fixed  on  the  sum  of  $1,000 
as  plaintiff's  compensation,  but  allowed  a  fur- 
ther 1200  under  the  belief  that,  to  entitle  plain- 
tiff to  costs  in  that  sum,  there  must  be  an  al- 
lowance to  him  therefor  by  the  jury,  the  ver- 
dict should  be  reduced  in  that  amount 

Action  by  Henry  Toal  against  the  North 
Jersey  Street  Railway  Company.  Verdict 
for  plaintiff.  On  rule  to  show  cause  why 
new  trial  should  not  be  granted.  Rule  made 
absolute  unless  plaintiff  agrees  to  reduction 
of  verdict 

Argued  February  term,  1904,  beforei  QTJM- 
MERB,  0.  J.,  and  DIXON,  GARRISON,  and 
SWAYZB,  JJ. 

Thomas  L.  Raymond,  for  plaintiff.  Cbaun- 
cey  H.  Beasley,  for  defendant 

GUMMEKE,  C  J.  The  Jury  In  this  case 
found  a  verdict  in  favor  of  tbe  plaintiff  for 
$1,200.  It  Is  manifest,  from  the  colloquy 
between  the  court  and  the  jury  at  the  time 
of  the  rendition  of  the  verdict  that  the  sum 
of  $1,000  was  fixed  by  the  jury  as  the  com- 
pensation to  which  the  plaintiff  was  entitled 
for  the  injuries  received  by  him,  and  for 
which  he  sued,  and  that  $200  was  allowed 
him  for  his  costs  of  the  lltlgiation;  the  jury 
having  the  Idea,  apparently,  that.  In  order  to 
entitle  the  plaintiff  to'  costs,  there  must 
be  an  allowance  to  him  therefor  by  the  Jury. 
Hie  verdict  should  be  reduced  to  $1,000.  If 
the  plaintiff  is  willing  to  enter  judgment  for 
that  amount,  he  may  do  so;  Otherwise  the 
j  rule  to  show  cause  will  be  made  absoiutei. 
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STATE  V.  DE  MAIO. 

(Goort  of  Errors  and  Appeals  of  New  Jersey. 

June  28,  1904.) 

JTJDOIl— DISQUALIFICATION. 

1.  Upon  the  recusation  of  a  Judge  the  party 
interposing  the  challenge  must,  unless  the  facts 
apon  which  the  alleeed  disqualification  depends 
are  admitted,  laj'  before  the  court  proof  of 
their  truth,  and  the  judge  himself,  if  sitting 
alone,  must  decide  a*  to  tiie  sufficiency  of  sucS 
proofs. 

(SyUaboB  by  the  ConrtJ 

ESrror  to  Supreme  Court 
Alfred  De  Maio  was  conTlcted  of  disorderly 
conduct,  and  brings  error.    Affirmed. 

John  W.  Wescott  and  Louis  H.  Miller,  for 
plaintiff  In  error.  J.  Hampton  Flthlan  and  J. 
H.  Powell,  for  the  State. 

OTIMMEBE,  a  J.  The  writ  of  orror  in 
this  case  brings  up  for  review  a  Judgment  of 
the  Supreme  Court  affirming  a  conviction  bad 
against  the  plalntUf  in  error,  before  a  Justice 
of  the  peace,  nnder  the  proTlsions  of  "An  act 
concerning  disorderly  persons." 

The  first,  and  principal,  assignment  of  er- 
tor  Is  based  upon  the  refusal  of  the  Supreme 
Court  to  set  aside  the  conviction  on  account 
of  the  alleged  dlsqaallficatl<Mi  of  the  magis- 
trate who  tried  the  case.  It  appears  from  the 
record  that  at  the  trial  before  the  magistrate, 
after  the  complaint  had  been  read  to  the 
plaintiff  In  error,  a  challenge  to  the  court 
was  interposed  In  his  behalf  upon  the  follow- 
ing grounds:  Because  the  Justice  was  an 
actor  in  the  proceeding  and  facts  constitut- 
ing the  alleged  disorderly  acts  to  be  tried  by 
him;  because  he  was  in  the  employment  of 
the  complaining  witness;  because  he  orlgt* 
Bated  the  acts  alleged  to  be  disorderly;  be- 
cause he  had  prejudged  the  case  before  blm; 
and  because  he  had  created  the  situation  and 
fkcts,  to  be  by  him  tried,  for  the  purpose  of 
oonvtetlng  the  defendant  Demand  was  then 
made  on  behalf  of  the  platntifl  In  error  that 
triors  be  appointed  to  try  the  Jurisdiction  of 
the  oonrt  The  Justice  refused  to  comply 
with  this  demand,  and  overruled  the  recusa- 
tion. 

The  refusal  of  the  magistrate  to  appoint 
triors  to  try  the  truth  «f  the  facts  set  forth 
In  the  challenge  was  proper.  No  aitthorlty 
for  aocb  procedure  Is  referred  to  by  counsel, 
nor  has  our  examination  of  the  books,  In  in- 
vestigating this  question,  disclosed  any.  In 
the  absence  of  statutory  regulation  of  the 
subject,  the  practice  Is  correctly  set  out  in 
VOL  11,  Bncy.  Plead.  &  Prac.  p.  783,  as  fol- 
lows; "If  the  facts  upon  which  the  alleged 
disqualification  of  the  judge  rests  are  not 
admitted  by  him,  or  are  denied  by  the  other 
party,  the  challenger  must  lay  before  the 
court  proof  of  their  truth.  As  to  the  sufil- 
dency  of  such  proof  the  Judge  himself.  If 
sitting  alone,  must  decide^" 

Nor  was  there  any  error  In  the  action  of 
tlie  Justice  in  overruling  the  recusation  and 


proceeding  with  the  trial  of  the  case.  As  has 
Just  been  stated,  unless  the  facts  alleged  In 
the  challenge  are  admitted  to  be  true  by  the 
Judge,  the  cliallenging  party  Is  required  to 
substantiate  them  by  proofs.  No  offer  to  do 
this  was  made  on  behalf  of  the  plaintiff  In 
error,  either  at  the  time  of  the  Interposition 
of  the  challenge  or  thereafter,  and  the  action 
of  the  magistrate  In  overruling  the  challenge 
was,  by  Implication,  a  denial  of  the  truth  of 
the  facts  upon  which  It  was  based.  Not  only 
is  a  judge  not  required  to  withdraw  from  a 
hearing  of  a  case  upon  a  mere  suggestion 
that  he  Is  disqualified  to  sit,  but  It  is  improp- 
er for  him  to  do  so,  unless  the  alleged  cause 
of  recusation  is  known  by  him  to  exist,  or  is 
shown  by  proof  to  be  true  In  fact.  Moses  v. 
JuUan,  45  N.  H.  SZ.  84  Am.  Dec.  114. 

The  second  assignment  of  error  is  directed 
at  the  refusal  of  the  Justice  to  permit  the 
plaintiff  in  error  to  call  him  as  a  witness  dur- 
ing the  progress  of  the  trial.  The  Supreme 
Court,  in  disposing  of  this  question,  rightly 
held  that  a  party  cannot  call  a  Judge  as  a 
witness  In  a  case  where  the  court  is  held  by 
a  single  Judge,  and  thus  destroy  the  court. 
It  may  be  well  to  point  out,  in  addition,  that 
the  fact  sought  to  be  shown  by  the  testimony 
of  the  Justice,  namely,  that  his  right  to  sit 
had  been  challenged,  was  properly  provable 
by  the  record,  and  not  by  the  oath  of  the  Jus- 
tice. 

The  third  assignment  of  error  relates  to 
imperfections  In  the  warrant  Issued  by  the 
Justice  for  the  apprehensi(»i  of  the  plaintiff 
In  error.  The  objection  to  the  form  of  the 
warrant  was  first  made  on  the  review  of  the 
proceedings  In  the  Supreme  Court  It  came 
too  late.  The  purpose  of  the  warrant  being 
to  bring  the  party  into  court  If  it  be  legally 
insufficient  for  that  purpose,  objection  should 
be  mad6  to  it  before  the  defendant  submits 
himself  to  the  jurisdiction  and  goes  to  trial 
on  the  merits;  his  general  appearance  Is  a 
Waiver  of  all  objections  to  the  form'  of  the 
process  and  the  manner  of  its  service.  Clif- 
ford T.  Overseer  of  Po<»,  87  N.  J.  Law,  182. 

We  have  examined  the  other  assignments 
of  error,  and  do  not  find  them  of  sufficient 
Substance  to  require  discussion.    ' 

Th6  Judgment  of  the  Supreme  Court  should 
be  affirmed.  -    ' 

(TIN.  J.  L.« 
UNITED   STATES   IRON   00.   v.   SLOSS- 
SHEFFIELD  STEEL  &  IRON  OO. 

(Supreme  Oonrt  of  New  Jersey.     June  22, 
1904.) 

OOltTKACrS— OONSTBUCTION— BXSCIBSrOR— 
BBEACH— WAIVES. 

1.  Where  a  contract  for  the  sale  of  ore  pro- 
vided for  shipment  at  the  rate  of.  400  tons  a 
day,  that  a  suspension  of  delivery  either  In 
whole  or  in  part  should  not  work  a  forfeiture, 
provided  it  was  due  to  strikes  or  unavoidable 
stoppage  at  the  mines  or  furnaces,  and  that 
if  the  seller  should  fail  to  deliver  the  average 
amount  of  ore  specified  by  the  contract  the 
buyer  should  have  the  right  to  buy  elsewhere 
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and  charge  the  seller  an;  excess  naid  over  the 
contract  price,  failure  of  the  seller  to  deliver 
ore  at  the  specified  rate,  such  failure  not  being 
caused  by  either  of  the  excepted  causes,  justified 
the  buyer  in  terminating  the  contract. 

2.  The  acceptance  by  the  buyer  of  shipments 
less  than  the  quantity  called  for  by  the  con- 
tract did  not  justify  the  seller  in  making  sub- 
sequent shipments  of  less  than  the  contract 
amounti  nor  debar  the  buyer  from  taking  ad- 
vantage of  such  action  to  terminate  the  con- 
tract 

Action  by  the  United  States  Iron  Cktmpany 
against  ttie  Sloss-Sbeffield  Steel  &  Iron  Com- 
pan;.  There  was  a  verdict  for  plaintiff.  On 
plaintiff's  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  as  inadequate.  Rule 
discharged. 

Argued  February  term,  1904,  before  GUM- 
MERE,  C.  J.,  and  DIXON,  GARRISON  and 
SWAYZB,  JJ. 

William  D.  Edwards,  for  the  rule.  Fred- 
erick J.  Faulks,  opposed. 

GUMMERE,  C.  J.  This  action  Is  brought 
to  recover  damages  for  breach  of  contract. 
By  the  terms  thereof  the  plaintiff  company 
agreed  to  ship  to  the  defendant  company  cer- 
tain iron  ore,  containing  not  less  tlian  44  per 
cent  of  metallic  Iron,  the  ore  to  be  shipped 
at  tbe  rate  of  400  tons  per  day.  or  10,000  tons 
per  month,  from  the  Ist  day  of  June,  1901, 
to  tlie  Slat  day  of  December  of  tbe  same  year. 
It  was  agreed  between  tbe  parties  that  a 
suspension,  either  in  whole  or  In  part,  of  de- 
liveries or  receipts,  was  not  to  work  a  for^ 
feltnre  of  tbe  contract,  provided  sudi  sua^ 
pension  was  due  to  strikes,  or  to  nna void- 
able stoppages  at  the  mines  or  at  the  fur- 
naces of  either  party.  The  parties  further 
agreed  that,  in  case  of  any  dispute  as  to  the 
percentage  of  metallic  Iron  contained  in  the 
ore, :  the  same  should  be  settled  by  arbitra- 
tion; and,  further,  that  if  tbe  plaintiff  com- 
pany' should  fall  to  deliver  the  average 
nmoimt  of  ore,  monthly,  specified  by  the  con- 
tract,: then  the  defendant  company  should 
bare  the  right  to  buy  the  ore  elsewhere,  and 
to.  charge  to'  the  plaintiff  company  any  ex- 
cess In  <  cost  over  and  above  the  price  agreed 
upon  In  the  contract  During  the  month  of 
June  the  plaintiffs  shipped  to  the  defendant 
bietween  5,000  and  6,000  tons  of  ore;  during 
the  month  of  July  they  shipped  approximate- 
ly the  same  amount;  during  the  month  of 
August  .9,720  tons ;  and  during  the  first  three 
days  of  September  380  tons.  Qn  the  4th  day 
of  the  latter  month  the  defendant  company 
notified  the  plaintiffs  that  on  account  of  their 
failure  to  ship  ore  In  the  quantities  called 
for  by  the  contract,  and  because  of  the  poor 
quality  of  tbe  ore  shipped,  they  (the  defend- 
ants) refused  to  further  execute  the  contract 
Correspondence  between  the  parties  upon  the 
subject  of  the  right  of  the  defendants  to  ter- 
minate the  contract  followed  this  notification, 
and  on  the  24th  of  September  the  defendants, 
although  insisting  that  they  were  within 
their  rights  in  their  action  of  September  4tb, 
agreed  .to  receive  shipments  again  firom  the 


plaintiffs,  provided  they  were  begun  at  once, 
amounted  to  400  tons  a  day,  and  contained  at 
least  44  per  cent  of  metallic  Iron.  On  Oc- 
tober 3d  the  plaintiffs  again  began  their  ship- 
ments. From  that  time  up  to  the  3d  of  No- 
vember the  total  amount  shipped  was  4,472 
tons,  and  on  the  latter  date  the  defendants 
wrote  them  a  letter,  containing,  among  oth- 
er things,  tbe  following:  "We  beg  to  notify 
you  that  on  account  of  your  failure  to  comply 
with  your  contract  with  this  company  we 
cancel  and  rescind  the  contract  and  decline 
to  accept  any  further  shipments  of  ore  from 
you.  •  •  •  There  has  scarcely  been  a  day, 
since  the  Ist  day  of  June,  1900,  on  which 
you  have  shipped  to  this  company  400  tons 
of  ore;  certain  It  ts  that  during  no  one 
month  since  the  1st  day  of  June,  1900,  have 
your  shipments  been  anything  like  10*000 
tons  per  month.  We  have  written  you  re- 
peatedly urging  you  to  comply  with  this  con- 
tract and  we  cannot  further  put  up  with  the 
non-compliance  therewith."  The  plaintiffs 
protested  against  the  cancellation  of  the  con- 
tract denying  that  they  bad  failed  to  comply 
with  its  terms,  and,  upon  the  refusal  of  the 
defendants  to  reconsider  their  action,  brought 
this  suit  Upon  tbe  trial  a  verdict  was  rent 
dered  in  favor  of  tbe  plaintiffs  for  the  sum 
of  $2,635.95.  Being  dissatisfied  with  this 
amount  tbe  plaintiffs  prociu-ed  this  rule,  and 
now  seek  to  have  the  verdict  set  aside  -upon 
the  ground  that  tt  Is  grossly  Inadequate. 

Tbe  parties,  by  expressly  providing  in  their 
contract  that  a  failure  to  deliver  or  receive 
tbe  quantity  of  ore  called  for  thereby,  when 
caused  by  strikes  or  unavoidable  stoppages 
at  tbe  mines  or  furnaces  of  either  party, 
^ould  not  work  a .  forfeiture  of  the  samet 
clearly  Indicated  that  such  failure,  when  not 
so  caused,  should  warrant  the  Injured  party 
in  refusing  to  further  execute  the  agreement 
The  provision  iU'  the.  contract  that  if  the 
plalntiflis  shall  fail  to  deliver  the  average 
amount  of  ore  monthly  called  for  by  the 
agreement,  then  the  defendant  company 
Bhould  "have. the  right  to  buy  the  ore  else- 
where, and  charge  the  excess  in  cost  over 
and  above  the  contract  price  to  the  plain- 
tiffs," does  not  militate  against  this  view. 
This  latter  clause  simply  confers  an  addition- 
al privilege  upon  the  defendants,  and  is  ap- 
plicable in  case  of  shortage  in  delivery,  even 
when  caused  by  strikes  or  by  unavoidable 
stoppages  at  the  mines  or  furnaces  of  eltber 
party.  When  the  shortage  and  delivery  did 
not  result  from  one  of  tliese  specified  causes, 
nor  from  any  cause  for  the  existence  of 
which  the  defendants  were  resiwnsible,  the 
defendants,  by  the  provision  of  the  contract 
were  entitled  either  to  purchase  elsewhere 
or  to  terminate  the  contract  tit  their  op- 
tion. Our  examination  of  the  evidence  re- 
turned with  the  rule  discloses  that  the  short- 
age in  the  plaintiffs'  shipments  during  the 
months  of  June,  July,  August  and  Septem- 
ber was  not  due  to  either  of  the  excepted 
causes,  nor  to  any  failure  of  performance 
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oo  tbe  part  of  the  defendants.  The  same  is 
true  with  relation  to  tbe  October  slilpments. 
XtUs  being  so,  the  defendants)  were  entirely 
Justified  in  putting  an  end  to  the  contract 
on  SeptenilKr  4th,  and,  after  its  revival  on 
September  24th,  in  again  terminating  it  on 
November  3d,  unless,  by  their  conduct,  they 
had  lost  their  right  to  do  so.  It  is  contend- 
ed that  the  reception  by  thein  of  ore  shipped, 
without  complaint  as  to  its  quantity,  was 
a  waiver  of  their  right  It  may  be  tliat  a 
single  shortage  could  not  be  taken  advantage 
of  by  the  defendants,  after  acceptance  by 
them  of  subsequent  shipments  of  the  quan- 
tity called  for  by  the  contract;  but  certain- 
ly the  acceptance  of  shipments  below  the 
quantity  called  for  by  the  contract  did  not 
Justify  the  plaintiffs  in  making  subsequent 
shipments  of  less  than  the  contract  amount, 
nor  debar  the  defendants  from  taking  ad- 
vantage of  such  action  to  terminate  the  con- 
tract ;  and  ttiis  is  the  situation  disclosed  by 
the  proofs. 

It  Is  difficult  to  perceive  upon  what  basis 
tbe  Jury  rested  their  finding  of  i^,635.95  in 
favor  of  tbe  plalntifb,  but  this  is  not  a  mat* 
ter  with  which  we  need  to  concern  ourselves, 
as  the  defendants  are  not  here  complaining 
of  tliat  finding.  It  is  enough  to  say  that  the 
amount  is  not  less  than  the  plaintiffs  were 
entitled  to  recover. 

The  rule  to  show  canse  should  be  dischar- 
ged. 

m  N.  J.  u  »») 

RESHIIiL  et  ox.  ▼.  MATOR,  ETO.,  OF  JER- 
SEY CITY. 

(Snpreme  Court  of  New  Jersey.     June  18, 
1904.) 

MUNlOlPiJ,     OOBPOBATIOnS— WATSK     ffOFFLT-- 

BESOLUTION. 

1.  A  valid  contract  not  existing  between  Jer- 
sey City  and  the  town  of  Harrison  for  tbe  sup- 
ply of  that  town  with  water  by  Jersey  City,  the 
leSolntion  of  July  28,  1903,  Authorizing  the 
constmction  of  a  pipe  from  the  Junction  of 
Kearney  avenue  and  Belleville  Turnpike  to 
Kingsland  for  that  purpose,  was  without  author- 
ity and  void. 

(Syllabus  by  the  Ooort) 

Certiorari  by  the  state,  on  tbe  prosecution 
of  Patrick  F.  Rehill  and  wife,  against  the 
mayw  and  aldermen  of  Jersey  City,  to  re- 
view a  resolution  of  the  board  of  street  and 
water  commissioners.    Resolution  set  aside. 

Argued  November  term,  1908,  before  PIT- 
NBTT  and  FORT,  JJ. 

Obllins  ft  Corbin,  for  prosecutor.  Oeorge 
U  Record,  for  defendant 

FORT,  J.  Tbe  writ  in  this  case  brings  up 
a  resolution  of  the  board  of  street  and  wa- 
ter commissioners  of  Jersey  City  passed  July 
28,  1908.  The  resolution  authorizes  the  let- 
ting of  a  contract  for  the  laying  of  a  water 
pipe  from  a  point  near  the  Junction  of  Kear- 
ney avenoe  and  Belleville  Turnpike  to  a  con- 
nection with  the  new  water  main  built  for 


Jersey  Clt7  at  A  point  at  ov'nisar  Kingsland. 

The  resolution  recites  that  the  advisability 
of  laying  said  pipe  at  once  is  an  exigency 
or  an  emergency  within  the  meaning  of  chap- 
ter 168,  p.  370,  of  the  Laws  of  1880,  and  that 
such  exigency  is  hereby  declared  to  exist, 
and  then  it  proceeds:  "'Sow  therefore,  re- 
solved, that  the  committee  on  pumping  and 
reservoirs  of  ttiis  board,  together  with  the 
chief  engineer  of  this  board,  be  and  they  are 
liereby  authorized  and  instructed  to  lay  tbe 
necessaiy  pipe  from  the  Junction  of  Kearney 
avenue  and  the  Belleville  Turnpike  to  a  point 
of  connection  with  the  new  water  main  of 
Jersey  Olty  at  or  near  Kingsland,  as  quickly 
as  possible,  and  to  that  end  they  are  author- 
ized and  empowered  to  procure  such  pipe 
and  make  such  contract  as  it  may  be  neces- 
sary to  procure  and  make,  without  adver- 
tisement therefor,  pending  the  preparation  of 
specifications  and  the  reception  of  bids  there- 
for." The  undisputed  facts  of  the  case  seem 
to  be  that  Jersey  City  in  1885  entered  into  a 
contract  to  supply  Harrison,  in  Hudson 
county,  with  water.  That  tliat  contibct  ran , 
for  10  years.  That  it  was  never  renewed, 
but  that  water  has  been  continued  to  be  de- 
livered under  it  bj  Jersey  City,  at  tbe  same 
terms,  up  to  the  date  of  tbe  passage  of  the 
resolution  brought  up.  That  prior  to  1897 
the  water,  was  delivered  from  the  Jersey 
City  supply  taken  from  tbe  Passaic  river. 
In  1897  Jersey  City,  under  contract  with 
the  East  Jersey  Water  Company,  began  to 
receive  a  temporary  supply  of  water.  This, 
supply  did  not  come  from  the  Passaic  oppo- 
site Belleville,  but  it  was  furnished  through 
the  water  mains  of  Jersey  City  T^hich  for- 
merly conducted  the  water  from  the  Belle- 
ville supply  to  Jersey  City;  hence,  from  this 
temporary  supply,  Jersey  City  continued  to 
supply  Harrison,  as  had  been  done  prior  to 
1897.  On  July  8,  1003,  the  East  Jersey  Wa- 
ter Company  notified  Jersey  City  that  there- 
after all  deliveries,  of  the  temporary  supply 
would  be  made  through  a  new  main  con- 
structed by  the  Jersey  City  Water  Supply. 
Company  pursuant  to  contract,  thus  cutting 
off  the -supply  to.  Harrison  through  the  old 
main  running  from  the  Passaic  opposite 
Belleville.  In  tills  extremity  Jersey  City 
agreed  with  Harrison  upou  the  terms  of  a 
new  contract  on  July  10,  1903.  This  con- 
tract was  executed  by  Jersey  Ctty*  and  au- 
thorized by  the  council  of  the  town  of  Har- 
rison, but  was  never  executed  by  the  town 
oflScials.  In  order  for  Jersey  City  to  fulfill 
the  contract  of  July  10,  1903,  tbe  resolution 
of  July  28, 1903,  above  referred  to,  was  pass- 
ed for  the  purpose  of  making  a  connection 
with  the  temporary  supply  pipe  at  or  near 
Kingsland.  The  cost  of  the  proposed  con- 
nection is  estimated  at  $80,000.  It  is  con- 
tended: First.  That  no  emergency  existed 
within  chapter  16S  of  the  act  of  1899,  Jus- 
tifying tbe  board  of  street  and  watei;  com- 
missioners in  proceeding  to  do  the  work  with- 
out putting  it  out  by  contract  to  the.iowest 
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bidder.  Second.  Tbat  Jersey  City  was  with- 
out power  to  make  tlie  contract  wltb  Har- 
rison for  the  water  in  question,  she  having 
the  right  to  take  only  for  her  own  use  under 
her  contract  for  a  temporary  supply  with  the 
East  Jersey  Water  Company.  Third.  That 
at  the  time  the  resolution  was  passed  no 
contract  actually  existed  to  furnish  Harrison 
with  water,  even  if  Jersey  City  liad  the  right 
to  make  one. 

We  think  the  second  and  third  reasons  are 
fatal.  Water  Com'rs  t.  Jersey  City,  32  N. 
J.  Law,  501.  Since  1895  Jersey  City  has  had 
no  contract  with  Harrison  which  either  it  or 
Harrison  could  enforce.  The  agreement  for 
a  temporary  water  supply  between  Jersey 
City  and  the  East  Jersey  Water  Company  is 
for  a  supply  for  the  inhabitants  of  Jersey 
City.  It  would  be  difficult  to  see  how  the 
contract  could  be  construed  to  authorize  Jer- 
sey City  to  require  the  East  Jersey  Water 
Company  to  supply  water  to  other  municipal- 
ities to  whom  Jersey  City  might  sell.  Jersey 
City  was  under  no  legal  obligation  requir- 
ing it  to  lay  pipe  directed  to  be  laid  by  the 
resolution  of  July  28,  1903,  nor  had  she  any 
authority  that  we  Iiave  been  able  to  find 
which  would  authorize  her  to  order  it  laid 
and  contract  therefor  for  the  purpose  of  con- 
veying the  water  of  the  East  Jersey  Water 
Company  to  the  town  of  Harrison.  If  there 
bad  been  legal  authority  for  the  contract  in 
question,  and  it  had  been  legally  made,  we 
incline  to  think  that  there  would  have  been 
a  condition  where  it  was  within  the  power 
of  the  authorities  to  determine  that  an  emer- 
gency existed  pursuant  to  statute. 

Since  the  argument  of  this  cause.  In  a 
direct  proceeding  to  review  the  action  of  the 
town  of  Harrison  in  making  the  contract  un- 
der wliich  it  is  alleged  the  emergency  In  this 
case  arose,  this  court  has  held  tbat  the  con- 
tract attempted  to  be  made  by  the  resolu- 
tion of  the  town  of  Harrison  of  July  10, 1003, 
was  never  consummated.  Jersey  City  T. 
Town  of  Harrison  (June  term,  1904)  68  Atl. 
100;  Mathews  t.  Town  of  Harrison  (June 
term,  1901)  Id. 

The  resolution  brought  up  by  the  court 
will  be  set  aside. 


ZIFPLB  ▼.  SANDFOSD  ft  HARRIS  CO. 
et  al. 

(Supreme  Court  of  New  Jersey.     Jane  13, 
1904.) 

DEATH— DAUAGEB—SUBTIVINO     KIN— COM- 
PLAINT. 

1.  Whei«,  in  an  action  under  the  statute  to 
recover  damages  for  death  by  wrongful  act, 
there  is  a  necessary  inference  from  the  aver- 
ments of  the  complaint  that  a  decedent  left  next 
of  kin  surviving  him,  the  declaration  will  not 
be  stricken  out  for  failure  to  allege  that  fact. 

Action  by  Julia  Zipple,  administratrix, 
against  the  Sandford  ft  Harris  Company  and 


T  L  See  Death,  voL  U,  Cent  Dig.  i  64. 


others.     Heard  on  motion  to  strike  oat  a 
declaration.    Motion  denied. 

Argued  November  term,  1903,  before 
FORT  and  FITNIST.  JJ. 

John  S.  Mackay,  for  plaintiff.  Vreden- 
burgh.  Wall  &  Van  Winkle,  for  defendants. 

PER  CURIAM.  This  Is  an  action  under 
the  statute  to  recover  damages  for  death  by 
wrongful  act.  Motion  is  made  to  strike  out 
the  declaration  on  the  ground  that  it  does 
not  state  that  the  decedent  left  any  next  of 
kin  him  surviving.  McOlone,  Adm'r,  v.  N. 
J.  Railroad  &  T.  Co..  37  N.  J.  taw,  304. 
An  examination  of  the  declaration  shows 
that  the  existence  of  next  of  kin  surviving 
the  said  Frank  Knapp,  deceased,  is  a  neces- 
sary inference  from  its  averments. 

The  motion  to  strike  out  is  denied,  with 
costs. 

(67  N.  J.  B.  468) 
FULLER  T.  BELLEVILLB  TP.  et  al. 
(CSourt  of  (jhancery  of  New  Jersey.    June  9, 
1004.) 

DBDICATION    OT    Ij^ND    FOB    STREETS— ACCEFT- 
ANCB—DRAINAOB— INJUNCTION. 

1.  The  mere  omimion  of  the  authorities  of  a 
municipality  to  assess  land  dedicated  by  the 
owner  for  a  street  for  benefits  for  improvements 
of  a  neignboring  street  is  not  evidence  of  such 
an  acceptance  of  the  dedication  as  will  make  it 
a  public  street 

2.  Equity  will  restrain  a  municipality  from 
carrying  out  a  drainage  scheme  which  will  col- 
lect a  large  quantity  of  surface  water  and  dis- 
charge the  same  on  lands  of  an  individual  in 
such  quantities  as  will  practically  render  the 
lands  valueless. 

Suit  by  Frank  Fuller  against  the  tovmship 
of  Belleville  and  others.  On  bill  for  injunc- 
tion.   Granted. 

James  Trimble,  for  complainant.  B.  G. 
Templyn,  for  defendants. 

BERGEN,  v.  C.  The  complainant  Is  the 
owner  of  a  tract  of  land  In  the  township  of 
Belleville,  in  the  county  of  Essex,  lying  east 
of  Lindon  avenue  and  north  of  Joralemon 
street,  which  he  has  caused  to  be  laid  out 
in  lots  upon  a  map  showing  a  proposed  street 
50  feet  in  width,  designated  thereon  as  "Es- 
sex Street,"  the  southerly  line  of  which  com- 
mences 300  feet  northerly  from  the  north  line 
of  Joralemon  street,  and  runs  from  Linden 
avenue  easterly  to  Washington  street,  near- 
ly all  of  the  lots  adjoining  Eaaex.  street  liav- 
Ing  a  frontage  on  that  street  One  lot  on 
the  southeast  comer  of  Linden  avenue  and 
Essex  street  has  been  sold  by  the  complain- 
ant, and  in  the  deed  of  conveyance  Is  de- 
scribed as  adjoining  Essex  street.  No  other 
lots  appear  to  have  been  sold  from  the 
tract,  nor  does  it  appear  that  the  dedication 
of  Essex  street  has  been  accepted  or  ratified 
by  the  public  authorities,  beyond  an  omission 
to  assess  benefits  against  that  part  of  it 
adjoining  Washington  street  when  the  latter' 
street  was  improved. 
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Tbls  omission  cannot  be  held  to  be,  as  de- 
fendants insist,  evidence  of  tbat  formal  rati- 
flcation  or  acceptance  required  of  a  mnnid- 
pal  corporation  to  sabject  tbe  mnnlcipality  to 
the  burden  of  its  repair  and  maintenance, 
or  to  confer  npon  tbe  public  authorities  the 
rlgbt  to  use  It  as  a  conduit  for  tbe  discharge 
of  an  unlimited  quantity  of  surface  water  col- 
lected from  the  neighboring  streets,  and  car- 
ried there  by  artiflcial  means  for  that  pur- 
pose. The  dedication,  so  far  as  the  public 
antboritles  are  concerned,  confers  no  rights, 
and  imposes  no  burdens,  without  a  formal 
act  of  acceptance,  or  such  a  continued  public 
user  aa  would  estop  the  owners  of  the  lands 
adjoining  from  withdrawing  tbe  dedication. 
Pope  v.  Town  of  Union,  18  N.  J.  Eq.  288; 
New  Tork  &  L.  B.  B.  B.  Co.  t.  Borough  of 
South  Amboy,  07  N.  J.  Law,  269,  SO  Atl.  628. 

It  appears  In  the  bill  of  complaint,  and  tbe 
affidavits  verifying  the  same,  that  about  20 
years  ago  the  township  of  Belleville  began  to 
open  and  grade  a  number  of  streets  to  the 
south  and  west  of  tbe  complainant's  property 
and  on  higher  ground,  and  has  since. continued 
the  making  of  such  Improvements;  that  Qie 
streets  running,  north  and  south  so  opened 
are  Washington  street,  to  the  east  of  tbe 
ctMnpIainant's  land,  and  Linden  avenue  and 
Homblower  avenue  to  the  west,  the  latter 
street  being  on  much  higher  greund  than 
the  complainant's  property;  that  another 
street  so  opened  and  running  east  and  west 
Intarsecting  tbe  three  last  streets  named  is 
Joralemon  street  It  further  appears  that 
previous  to  the  opening  of  these  streets  there 
was  a  well-defined  depression  in  the  earth, 
following  generally  the  course  of  Essex 
street,  which  received  such  of  the  surface 
water  falling  on  the  blgher  lands  as  would, 
by  the  natural  configuration  of  tbe  land,  drain 
Into  it,  and  when  so  received  flowed  along 
the  depression,  through  what  is  now  Essex 
street,  to  a  point  about  800  feet  westerly  of 
Washington  street,  where  it  emptied  into  a 
stream  which  at  that  point  bad  Its  rise  in  a 
living  spring.  After  these  -improvements 
were  made,  most  of  the  surface  water  col- 
lected in  Homblower  avenue,  and,  as  it  is 
alleged,  other  streets,  was  carried  easterly 
tbrongb  Joralemon  street.  It  appearing  from 
the  answer  and  affidavits  annexed  that  the 
water  collected  by  a  gutter  along  tbe  north 
side  of  Joralemon  street  entered  Into  Lin- 
den avenue,  and,  following  that  street,  found 
its  way  into  the  depression  in  Essex  street, 
and  was  carried  away  through  that  channel; 
but  tbe  bill  of  complaint  shows,  and  it  is  not 
denied  in  tbe  answer,  that  the  su^ce  water 
as  discharged  Into  Joralemon  street  is  collect- 
ed over  an  area  requiring  about  35,000  feet 
of  gutters,  and  that  the  quantity  of  water 
thus'  carried  Into  Joralemon  street,  and  which 
now  flows  along  the  course  of  that  street 
to  Washington  avenue,  is  in  times  of  heavy 
rains  very  great,  resulting  in  the  tearing  up 
of  Joralemon  street  So  that  I  think  it  safe 
to  assume  that  by  far  the  greater  quantity 
68  A.— 13 


of  water  collected  and  brought  into  Joralem- 
on street  has  for  the  past  15  years  been  car- 
ried through  Joralemon  street  and  dischar- 
ged into  Washington  street  and  that  as 
charged  in  the  bill  of  complaint,  tbe  pur- 
pose of  the  township  committee  in  divert- 
ing the  water  and  carrying  it  to  Essex  street, 
as  I  shall  presently  describe,  is  to  prevent 
this  great  quantity  of  water  from  flowing 
down  Joralemon  street,  as  it  now  flows,  and 
to  thus  preserve  tbat  street  from  th^  great 
washing  it  is  now  subjected  to.  If  the  vol- 
ume of  water  now  flowing  on  Joralemon 
street  is  of  sufficient  quantity  and  flows  In 
such  force  as  to  tear  up  the  stone  gutters 
on  Joralemon  street,  as  it  does,  it  cannot  be 
consistently  argued  that  sucb  an  nnusual 
condition  of  affairs  existed  prior  to  tbe  ar- 
tiflcial constructions,  and  tbat  all  of  that 
water  formerly  found  its  outlet  througb  Es- 
sex street,  for  its  force  and  volume  would 
have  created  in  that  unimproved  street  a 
deep  chasm,  a  condition  which  it  is  not  pre- 
tended now  exists.  The  allegation  of  the 
complainant  Is  that  the  defendants  the  town- 
ship committee  have  adopted  a  scheme  of 
drainage  under  which  the  surface  water  col- 
lected in  all  of  the  streets  and  now  dischar- 
ged upon  Joralemon  street  is  to  be  arrested 
at  the  comer  of  Joralemon  street  and  Linden 
avenue  by  a  catch-basin,  and  from  thence 
carried  in  an  underground  drain  along  the 
easterly  side  of  Linden  avenue  until  it  reaches 
Essex  street,  at  which  point  the  drain  is  to 
turn  into  Essex  street  terminating  a  short 
distance  from  Linden  avenne,  where  all  of 
this  vast  quantity  of  water  is  to  be  dischar- 
ged into  tbe  old  depression,  and  that  In 
order  to  make  this  feasible,  it  is  Intended  to 
deepen  tbe  old  water  course.  The  result,  as 
the  complainant  says,  of  the  carrying  out  of 
this  scheme,  will  be  to  cast  all  of  this  surface 
water,  not  only  on  his  land  within  the  limits 
of  Essex  street,  but  also  upon  certain  of  bis 
lots,  to  their  great  damage,  and  in  times  of 
heavy  rains  would  flow  over  said  lands,  and 
thus  render  them  practically  valueless.  Th« 
answer  of  the  defendant  does  not  seriously 
dispute  most  of  tbe  allegations  of  tbe  com- 
plainant, it  does  deny  the  charge  tbat  the 
greater  part  of  tbe  surface  water  collected 
on  Joralemon  Street  follows  the  line  of  that 
street  to  Washington  avenue,  but  the  prop- 
osition to  build  an  artiflcial  waterway  to  car^ 
ry  tbe  water  from  Joralemon  street  to  Essex 
street  would  seem  to  Indicate  that  the  water 
flowing  down  Joralemon  street  was  too  great 
In  quantity  to  be  taken  care  of  on  the  sur- 
face of  that  street. 

As  this  case  now  appears,  It  is  the  inten- 
tion of  the  defendants  to  gather  together 
large  quantities  of  surface  water  which  have 
been  forced  out  of  their  natural  channels,  by 
tbe  necessary  Improvement  of  the  locality, 
into  Joralemon  street  along  which  It  now 
flows,  and  to  carry  it  by  artiflcial  means  to 
and  empty  It  upon  the  complainant's  prop- 
erty, a  proceeding  which  I  conceive  to  be 
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contrary  to  bis  rights.  I  am  satisfied  tbat 
the  dlschaiging  of  this  water  Into  Kssez 
street  will  overflow  and  Injure  lands  of  the 
complainant  not  within  the  lines  of  Esses 
street,  and  that  even  if  they  have  the  right, 
because  of  complainant's  dedication  of  Essex 
street,  to  consider  It  as  public  highway, 
with  the  power  to  grade  or  Improve,  that 
right  will  not  permit  the  carrying  out  of  a 
scheme  for  the  collection  and  diversion  of 
surface  water  in  such  a  manner  as  to  certain- 
ly cast  it  upon  lands  of  an  adjacent  own- 
er. Field  T.  West  Orange,  36  N.  J.  Eq.  118; 
Scale  V.  City  of  Passaic,  47  N.  J.  EJq.  28, 
20  Atl.  346. 

I  also  find  that,  as  this  case  now  stands, 
no  such  acceptance  of  Essex  street  by  the 
public  authorities  has  been  shown  as  will 
Justify  them  In  using  the  lands  within  the 
street  limits  as  a  receptacle  for  surface  wa- 
ter which  would  not  naturalliy  converge  at 
that  point,  and  which  Is  collected  and  carried 
to  the  place  of  discharge  by  artificial  means. 
If  the  public  authorities  desire  to  avail  them- 
selves of  the  dedication,  they  must  manifest 
It  by  some  formal  act,  and  assume  the  bur- 
dens and  responsibilities  usually  following  the 
appropriation  of  private  property  for  public 
use  as  a  street  To  say  to  a  landowner,  "You 
have  dedicated  your  property  to  a  public 
use;  we  do  not  accept  it,  but  we  propose  by 
a  system  of  drainage  to  collect  and  throw 
upon  your  land  all  the  surface  water  which 
it  is  inconvenient  or  expensive  to  dispose  of 
otherwise"— is  certainly  inequitable.  Upon 
final  hearing,  and  after  a  fuller  disclosure  of 
the  facts  has  been  bad,  a  different  state  of 
affairs  may  appear,  but  for  the  present  I  am 
of  opinion  that  defendants  should  be  restrain- 
ed, and  1  will  therefore  advise  an  order  for 
Injunctloa  The  restraint  will  be  limited  to 
enjoining  the  defendants  from  carrying  out 
so  much  of  the  proposed  drainage  scheme  set 
forth  in  the  bill  of  complaint,  and  admitted 
'  in  the  answer,  as  will  arrest  and  cast  upon 
Essex  street  or  upon  the  lands  of  the  com- 
plainant any  of  the  surface  water  which 
would  flow  down  Joralemon  street  unless 
prevented  by  the  construction  of  the  basins 
and  drains  as  described  in  the  bill  of  com- 
plaint, and  which  the  defendants  admit  they 
intend  to  build. 

vn  N.  J.  L.  10) 

GLYNN  V.  KELLY  et  aL 
(Supreme  Court  of  New  Jersey.    Jane  22, 1904.) 

INSOLVENCY— ACTION    ON     BOND— BKEAOH— DE- 
FENSES. 

1.  Where,  in  an  action  for  the  breach  of  the 
condition  of  an  insolvent  bond,  the  declaration 
alleges  that  defendant  failed  to  appear  before 
the  court  held  next  after  the  giving  of  the  bond, 
or  at  any  other  time  prior  to  the  institution  of 
the  suit,  a  plea  seekine  to  avoid  liability  be- 
cause defendant  applied  to  the  court  for  the 
benefit  of  the  insolvent  laws  pending  the  salt 
constitutes  no  valid  defense. 

Case  Certified  from  Circuit  Court  Hudson 
County,  for  Advisory  Opinion. 


Action  by  Catharine  Olynn  against  George 
Kelly  and  others.  Case  certified  frcHU  Hud- 
son circuit  court  for  advisory  opinion.  Judg- 
ment advised  for  plaintiff. 

Argued  February  term,  1904,  before  GUM- 
MERE;  C.  J.,  and  DIXON,  GARBI80N,  and 
8WAYZE,  JJ. 


McBwan  &  McEwan,  for  plaintiff. 
P.  Northrop,  for  'defendanta 


James 


GUMMEBB,  O.  J.  This  is  an  action  upon 
an  Insolvent  bond  given  by  the  defendants 
to  the  plaintiff,  and  dated  April  1,  190S.  The 
condition  of  the  bond,  a  copy  of  which  Is 
annexed  to  and  made  a  part  of  the  declara- 
tion, is  that  the  defendant  Kelly  shall  ap- 
pear before  the  next  cotirt  of  common  pleas 
to  be  holden  in  the  county  of  Hudson,  and 
petition  the  said  court  for  the  benefit  of  the 
Insolvent  laws  of  tbis  state,  and  shall  in  all 
things  comply  with  the  requirements  of  the 
said  Insolvent  laws,  and  shall  appear  In  per- 
son at  every  subsequent  court  until  he  shall 
be  duly  discharged  as  an  insolvent  debtor, 
and,  if  refused  a!  discharge,  surrender  him- 
self immediately  thereafter  to  the  sheriff  or 
keeper  of  the  Jail  of  said  county,  there  to  re- 
main until  discharged  by  course  of  law.  The 
breach  alleged  in  the  declaration  is  that  the 
said  Kelly  did  not  appear  at  the  next  court 
of  common  pleas  of  Hudson  county  and  pe- 
tition said  court  for  the  benefit  of  the  in- 
solvent laws  of  this  state,  and  did  not  so 
appear  and  petition  said  court  at  any  other 
time.  To  this  declaration  the  defendants 
filed  a  plea  puis  darrein  continuance,  by 
leave  of  the  court  first  had  and  obtained,  in 
which  they  set  up  as  a  defense  to  the  action 
"that  although  the  said  Kelly  did  not  appear 
before  the  next  stated  term  of  the  court  Of 
common  pleas  to  be  bolden  in  the  county  of 
Hudson  after  the  making  of  said  bond,  nor 
at  any  other  term  of  said  court  before  the 
commencement  of  tbis  suit,  yet  they  say 
that  after  the  last  continuance  of  this  case, 
and  before  this  day,  the  said  Kelly  did  ap- 
pear and  petition  the  said  court  of  common 
pleas  for  the  benefit  of  the  insolvent  laws  of 
this  state,  and  did  in  all  things  comply  with 
the  requirements  of  said  insolvent  laws." 
To  this  plea  the  plaintiff  demurred,  and  the 
circuit  court,  conceiving  that  the  demurrer 
presented  a  question  of  doubt  and  difficulty, 
certified  It  to  tbis  court  for  Its  advisory  opin- 
ion. 

It  is  conceded  that  the  condition  of  the 
bond  and  its  breach  are  properly  set  out  in 
the  declaration.  The  only  question  present- 
ed Is  whether  the  facts  alleged  in  the  plea 
constitute  a  defense  to  the  action.  A  sim- 
ilar question  was  presented  to  this  court  In 
the  case  of  Hart  v.  Boyle,  60  N.  J.  Law,  820, 
38  Atl.  801,  where,  in  an  action  upon  an  in- 
solvent bond,  the  defendant  pleaded  that  he 
bad  "appeared  before  a  subsequent  court  of 
common  pleas,  and  petitioned  the  court  for 
the  benefit  of  insolvent  laws."  It  was  there 
held  that  the  pilee  was  bad  because  it  tiailed 
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to  aver  that  the  "subseqnenf '  court  at  which 
the  defendant  appeared  was  the  then  next 
coart  held  after  the.  giving  of  the  bond,  and 
was  therefore  no  answer  to  a  declaration  up- 
on a  bond,  the  condition  of  which  required 
the  defendant  to  appear  before  "the  then 
next"  court  of  common  pleas  and  petition 
for  the  benefit  of  the  Insolvent  laws,  and  the 
brea«di  of  which  condition  was  alleged  to  be 
the  failure  of  the  defendant  to  appear  at  the 
court  held  next  after  the  giving  of  the  bond. 
In  our  (q>lnlon,  the  case  referred  to  rules 
that  now  under  consideration. 

It  may  be  well  to  add  that  the  plea  In 
the  present  case  Is  even  less  meritorious 
than  that  In  Hart  v.  Boyle.  Here  the  dec> 
laration  alleges  that  the  defendant  not  only 
failed  to  appear  before  and  petition  the 
court  held  next  after  the  giving  of  the  bond, 
but  that  he  failed  to  do  so  at  any  other  time 
prior  to  the  Institution  of  this  suit.  The 
plea  expressly  admits  the  truth  of  these  al- 
legations, but  seeks  to  avoid  liability  by 
reason  of  the  defendant  having  applied  to 
the  conrt  of  common  pleas  for  the  benefit  of 
the  insolvent  laws  while  the  suit  was  pend- 
ing. To  hold  that  such  a  plea  constitutes  a 
ralld  defense  to  an  action  upon  an  Insolvrat 
bond  would  be  to  practically  declare  sudi 
bonds  to  be  mere  waste  paper,  for  the  debt- 
or could  with  impunity  entirely  disregard 
the  condition  of  the  bond  unless  and  until 
snlt  was  brought  upon  it,  and  then  defeat  a 
recovery  by  appearing  before  the  court  of 
common  pleas  and  petitioning  It  for  the  ben- 
efit of  the  Insolvent  laws. 

The  circuit  court  Is  advised  that  the  plaln- 
tSfl  l8  entitled  to  judgment 


UILLBR  V.  DB  TOE  et  aL 

(Coort  of  Chancery  of  New  Jersey.     June  8, 

1904.) 

KQOITT  —  ENJOINING  ENrORCEMENT  OF  HOST- 
OAOES  AND  JUDGMENTS — BECOVEBT  OP  AT- 
TOBNET'S     EEK8     PAID     ON     ASBIONUENT     OF 

ruBovasm  —  uobtoagbs  —  pbiobitt— debts 

,      SECUKED. 

1.  lo  a  Bait  to  enjoin  the  holder  of  chattel 
mortgages  and  Judgments  from  enforcing  them, 
defendant  cannot,  oy  cross-bill,  recover  a  sum 
paid  for  attorney's  fees  in  connection  with  the 
assicnment  to  him  of  one  of  the  judgments ;  it 
not  Deing  included  in  any  judgment,  and  being 
recoverable  at  law. 

2.  On  the  issue  whether  a  third  chattel  mort- 
gage included  the  amounts  due  on  the  first  and 
second  mortgages,  evidence  examined,  and  held 
to  show  that  it  did  not  include  the  snms  secured 
by  the  prior  mortgages. 

8.  On  the  issue  whether  an  assignee  of  judg- 
ments held  them  in  tmst  for  the  judgment  debt- 
or, evidence  examined,  and  held  to  show  that 
the  assignee  held  them  absolutely  for  himself. 

Snlt  by  Isabel  E.  Miller  against  Muhlen- 
bnrg  De  Toe  and  others.  Heard  on  bill,  an- 
swer, cross-bill,  and  proofs.  Decree  settling 
rights  of  the  parties  and  ordering  a  refer- 
ence. 

f  L  Sm  Equity.  TOL  It.  Cent  Dig.  t  464. 


John  M.  Ward  and  Peter  McOlnnIs,  for 
complainant    J.  W.  De  Toe,  for  defendants. 

GRBT,  V.  O.  (orally).  This  bill  Is  filed 
by  Mrs.  Isabel  B.  Miller  to  stop  the  sale  of 
her  t>ersonal  property  under  powers  of  sale 
contained  in  three  chattel  mortgages  held 
by  Muhlenburg  De  Toe,  and  several  Judg- 
ments assigned  to  or  held  by  him,  on  which 
executions "  have  been  Issued  and  levied. 
Mrs.  Miller  alleges  that  the  third  chattel 
mortgage  made  to  Mr.  De  Toe  included  the 
amounts  due  on  the  first  and  second,  and  that 
the  Judgments  assigned  to  Mr.  De  Toe  (the 
Doetchius  and  the  Hirscbspring  Judgments) 
were  really  purchased  in  trust  for  her,  and 
were  in  fact  her  Judgments;  that  she  made 
large  payments  to  Mr.  De  Toe  on  account  of 
the  chattel  mortgages,  and  to  the  plaintiffs 
in  the  Judgments,  or  to  Mr.  De  Toe,  assignee 
of  the  Judgments,  which  were  not  credited  to 
her.  She  also  alleges  that  undue  and  wrong- 
ful charges  for  fees  and  expenses  are  sought 
to  be  enforced  against  her,  and  she  prays 
she  may  have  a  restraint  stopping  the  sale, 
and  an  account  stated,  showing  for  what  con- 
sideration the  mortgages  were  given  to  De 
Toe,  and  the  Judgments  assigned  to  him, 
what  she  has  paid  on  the  same,  and  what 
Just  charges  should  be  made  against  her. 
Mr.  De  Toe  flies  an  answer  denying  all  the 
charges  of  Mrs.  Miller's  bill,  and  appends  a 
cross-bill  asking  that  the  three  chattel  mort- 
gages which  be  holds,  and  the  Judgments 
and  executions  assigned  to  him,  or  enterefd 
and  issued  by  him,  may  be  enforced  by  sell- 
ing the  property  of  Mrs.  Miller  covered  by^ 
those  claims. 

So  far  as  an  account  stated  InvQlves  the 
mere  payment  of  various  items  on  account, 
a  master  should  state  it  My  trial  list  is  so 
full  that  I  cannot  give  the  time  necessar;; 
to  make  the  inquiry.  There  are  several 
points  which  ought  to  be  settled  here:  First 
whether  the  third  chattel  mortgage  given 
to  Mr.  De  Toe  included  the  amount  secured 
by  the  first  and  second  chattel  mortgages; 
second,  whether  the  Judgments  assigned  to 
De  Toe  by  Doetchius  and  Hirscbspring  were 
purchased  on  any  trust  agreement  whereby 
De  Toe  became  holder  of  them  for  the  bene- 
fit of  Mrs.  Miller.  Another  question  is  wheth- 
er or  not  some  incidental  expenses  paid  to 
Mr.  Hart,  a  lawyer,  for  drawing  the  papers 
resulting  in  the  transfer  of  the  Hirscbspring 
Judgment  to  De  Toe,  should  be  paid  by  him 
or  by  Mrs.  Miller. 

The  last  item  cannot  on  this  cross-bill, 
be  recovered  in  this  court  It  was  a  matter 
in  dispute,  from 'the  time  when  the  incident 
happened,  whether  or  not  Mrs.  Miller  should 
pay  the  expenses  incurred  In  the  assignment 
of  these  Judgments.  These  expenses  have 
not  been  Included  in  any  of  the  Judgments 
against  Mrs.  Miller.  They  are  no  Hen  on  her 
property,  and  are  clearly  suable  at  law,  and 
not  here. 

On  the  first  question— as  to  whether  or  not 
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the  tMrd  chattel  mortgage  included,  either 
In  whole- or  in  part,  the  other  two— there  is 
sometlilng  more  to  be  eaid.  All  of  the  ele- 
ments of  the  case  go  to  show  that  this  lady, 
Mrs.  Miller,  was  quite  an  Indifferent  business 
woman.  She  did  not  pay  her  debts  as  they 
came  to  be  due,  nor  did  she  attend  to  their 
settlement.  She  does  not  claim  that  she 
did  herself.  Her  contention  is  that  she  made 
payments  on  account  It  is  nndenled  that 
about  once  a  year  she  gave  a  cliattel  mort- 
gage. She  now  claims  that  when  she  gare 
the  third  mortgage  to  Mr.  De  Yoe  she  un- 
derstood that  it  Included  the  two  mortgages 
previously  held  by  him.  Mrs.  Miller  was  not 
so  utterly  rmacqualnted  with  business  meth- 
ods as  she  presently  insists  she  was.  She 
conducted  a  large  establishment,  feeding 
something  like  70  bead  of  cattle.  Mr.  De 
Yoe  sold  feed  to  her  for  the  keeping  of  these 
cattle.  She  is  shown  to  have  had  business 
with  other  parties,  and  cannot  be  deemed 
not  to  have  known  the  simplest  usages 
in  such  matters.  She  testifies  that  she  con- 
stantly acted  under  the  advice  of  counseL 
The  gentlemen  who  now  represent  her  In 
this  suit  claim  to  have  been  her  general  coun- 
sel at  the  time  these  mortgage  transactions 
were  carried  on.  She  is  also  proven  to 
hare  had  the  advice  of  counsel  whom  she 
employed  in  several  of  these  specific  matter& 
That  situation  existed  for  a  considerable  time, 
during  which  there  were  some  vexatious 
dealings  between  Mrs.  Miller  and  Mr.  De  Toe 
in  relation  to  the  payment  or  securing  of  his 
claim.  These  Incidents  made  it  most  im- 
probable that  Mrs.  Miller  either  relied  on  Mr. 
De  Yoe,  or  blindly  signed  anything  which 
was  put  before  her,  or  tliat  she  was  in  any 
way  misled  by  Mr.  De  Yoe.  It  is  difficult  to 
believe  that  Mrs.  Miller  did  not  know  that, 
when  a  new  mortgage  is  given  in  place  of 
two  previous  mortgages,  ordinary  business 
usage  would  require  that  the  two  mortgages 
which  were  satisfied  by  the  new  one  should 
lie  delivered  up  or  canceled.  Mrs.  Miller 
does  not  say  tliat  any  trick  or  fraudulent 
device  was  practiced  upon  her,  by  which  she 
was  cheated  into  making  the  third  mortgage 
without  obtaining  the  surrender  of  the  other 
two.  She  does  not  in  any  way  explain  why  it 
was,  if  the  transaction  happened  as  she 
now  claims  it  did,  that  she  never  asked  or 
expected  that  the  two  previous  mortgages 
should  be  returned  to  her  or  canceled.  On 
the  other  hand,  Mr.  De  Yoe  produces  his 
books,  and,  by  an  itemized  account,  with 
corresponding  dates,  proves  that  the  third 
mortgage  was  not  given  to  secure  the  pay- 
ment of  the  first  two  mortgages,  but  that  it 
was  made  to  secure  a  new  consideration  of 
$1,000,  of  which  the  sum  of  |4Q0  (part  of  the 
$1,000)  was  then  owing  to  him  for  feed  pre- 
viously furplshed  to  Mrs.  Miller,  and  $600, 
part  thereof,  was  for  feed  to  that  value  there- 
after to  be  furnished  by  him  to  Mrs.  Miller. 
Mr.  De  Yoe  also  proves  that  the  prospective 
feed  bill  has  not  only  been  furnished   by 


him  to  the  amount  of  the  $600,  the  sum  nec- 
essary to  raise  the  consideration  of  the  mort- 
gage to  $1,000,  but  that  feed  to  the  value 
of  $16  and  some  cents  over  that  sum  has 
been  delivered  to  Mrs.  Miller,  and  accepted 
by  her,  and  tliat  a  statement  thereof  has  been 
made  to  her.  In  this  situation  of  the  evi- 
dence, I  am  obliged  to  decide  that  the  third 
mortgage  did  not  include,  in  whole  or  in 
part,  the  sums  secured  by  either  of  the 
previous  two  mcHrtgagea,  I  do  not  decide 
what  credits  for  payments  shall  be  allowed 
against  these  mortgages.  I  will  leave  that 
to  the  master. 

The  transfer  of  the  Doetchius  and  EOrsch- 
spring  Judgments  to  Mr.  De  Yoe,  Mrs.  Miller 
claims,  was  in  trust  for  her.  She  insists 
that  although  he  paid  all  the  money  for 
those  Judgments,  and  received  an  assignment 
to  himself  absolutely,  he  was  not,  in  truth, 
to  hold  those  Judgments,  so  that  he  should 
l>e  able  to  recover  the  moneys  which  he  ad- 
vanced. On  tlie  contrary,  she  contends  that 
she  was  to  control  the  Judgments,  and  dictate 
what  should  be  done  with  them,  without  any 
obligation  on  her  part  at  any  definite  time 
to  pay  back  the  money  that  De  Yoe  paid 
for  them.  It  Is  hardly  conceivable  that  Mr. 
De  Yoe  or  any  business  man  would  Imve 
done  this.  It  is  probable  that  Mr.  De  Yoe 
took  the  assignments  of  these  Judgments  in 
part  because  of  the  importunities  of  Mrs. 
Miller  that  he  would  help  her  to  postpone 
the  sale  of  her  property,  and  In  part  because 
he  was  interested  in  getting  control  of  these 
Judgments,  which  were  antecedent  to  his  own, 
so  that  he  might  not  be  embarrassed  by 
their  priority.  This  goes  to  show  more 
strongly  that  In  buying  these  Judgments  he 
did  not  agree  vrith  Mrs.  Miller  that  he  would 
buy  and  pay  for  them,  but  that  she  should 
control  them.  The  most  that  Mr.  De  Yoe 
conceded  to  her  was  that  he  would  collect 
on  them  simply  what  be  paid  for  them,  and 
tliat  is  all  that  he  now  asks  Mrs.  Miller  to 
pay  on  them.  It  must  be  held  that  there 
was  neither  a  trust  nor  a  fraudulent  pur^ 
chase  of  these  Judgments.  I  am  the  more 
convinced  that  Mrs.  Miller  understood  that  - 
De  Yoe  Was  buying  the  Hlrscbsprlng  Judg- 
ments for  himself,  because  she  has  from  the 
first  refused  to  pay  the  expenses  incident  to 
that  purchase,  and  still  insists  that  they  were 
incurred  by  De  Yoe  Mmself,  and  not  by  her- 
self. 

I  think  I  have  decided  all  the  matters 
which  I  oUght  to  determine.  This  property 
affected  is  personalty.  It  is  liable  to  be  lost 
or  destroyed.  For  this  reason  this  Ddatter 
should  be  speedily  settled.  In  sending  it  to 
a  master  to  Btate  an  account  of  the  various 
payments  made,  I  will  Instruct  him  to  make 
a  report  within  SO  days;  that  the  accounting 
should  show  what  payments  of  any  sort  are 
allowable  to  Mrs.  Miller  on  account  of  either 
of  the  three  chattel  mortgages,  or  on  <iccount 
of  either  of  the  Judgments  assigned  to  Mr. 
De  Yoe  by  Doetchius  or  by  Hirschspring, 
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or  on  account 'ot  his  own  Judgment  recover- 
ed  and  entered  against  Mrs.  Miller,  and  the 
balance  due  on  each.  The  master  should 
also  ascertain  and  report  such  items  of 
charge  incident  to  the  enforcement  of  the 
chattel  mortgages  and  Judgments  and  the  care 
of  the  property  as  may  be  Justly  allowable,  so 
that  the  whole  matter  may  be  decided  on 
the  coming  in  of  the  master's  report 

I  will  advise  a  decree  determining  the  mat- 
ten  here  decided,  and  a  reference  to  the 
uaater  to  state  an  account  in  accordance  with 
♦M^i  memorandum. 


(70  N.  J.  U  6ES) 

EVBRS  T.  KBOnSB. 

(Court  of  ESnors  and  Appeals  of  New  Jersey. 
June  22,  1904.) 

n>BT  OV  SEBVAirr— LIABUJTT  OF  HASXBB. 

1.  An  act  done  by  a  servant  while  engaged  in 
the  work  of  his  master,  bat  entirely  disconnect- 
ed therefrom — done,  not  as  a  means  or  for  the 
purpose  of  performing  that  work,  but  solely  for 
the  acoomplisbment  of  the  independent,  mali- 
cions,  or  mischievous  purpose  of  the  servant — is 
not  in  any  sense  the  act  of  the  master,  and  for 
injuries  resulting  to  a  third  i)erson  from  such 
an  act  the  servant  alone  is  responsible. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Joseph  H.  Bvers  against  WilUam 
Krouse.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Cowles  &  Carey,  for  plaintiff  In  error,    ag 
dison  ^y,  for  defendant  in  error. 

QUMMERB,  C.  J.    The  plaintiff  in  error 

(the  defendant  below)  resides  at  No.  

Park  Place,  in  the  dty  of  Passaic.  On  the 
24th  of  July,  1001,  his  minor  son  was  direct- 
ed by  Mrs.  Krouse,  the  wife  of  the  defendant, 
to  sprinkle  the  lawn  In  front  of  the  house 
with  water  from  the  garden  hose.  While  he 
was  engaged  In  his  work,  a  Mrs.  Glazier,  who 
had  borrowed  from  Mr.  Evers,  the  plaintiff 
below,  his  horse  and  wagon,  drove  down 
Park  Place  to  her  own  home,  which  was 
.  nearly  opposite  the  Krouse  residence,  tied  the 
horse  to  a  hitching  post  along  the  curb,  and 
left  it  standing  there  while  ^he  went  Into  her 
house.  During  her  a*b8ence  young  Krouse 
turned  the  hose  upon  the  hwse,  frightening 
him  80  that  he  broke  loose  and  ran  away. 
Before  being  caught,  be  bad  so  injured  him- 
self that  it  was  found  necessary  to  destroy 
him.  The  wagon  was  practically  demolished. 
This  suit  was  brought  to  recover  the  value  of 
the  horse  and  wagon,  and  resulted  in  a  ver- 
dict and  Judgment  for  the  plaiutitC. 

The  only  error  assigned  which  requires 
condderation  is  directed  at  the  charge  of  the 
lodge  to  the  Jury  in  dealing  with  the  ques- 
tion of  the  liability  of  the  defendant  The  in- 
struction complained  of  was  as  follows: 
"The  boy  was  engaged  in  sprinkling  the  lawn. 

Vt  See  Uastar  and  Servant  voL  M,  Cent  Dig.  I 
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Be  was  accustomed  to  do  it  It  was  his  fa- 
ther's lawn.  Was  he,  then,  in  his  father's 
service  while  he  was  doing  that?  Was  that 
his  father's  business?  If  he  was,  then,  for 
the  misconduct  of  the  boy  in  the  use  of  these 
things  which  he  was  using  about  his  father'a 
business,  the  father  would  be  responsible, 
lust  as  if  the  father  himself  bad  done  it 
So,  if  you  find  that  the  boy  was  in  his  fa- 
ther's service,  and,  through  neglect  through 
lack  of  ordinary  care,  or  from  a  mischieTOUS 
disposition,  threw  tUs  water  upon  or  orec 
the  horse  in  such  a  way  as  was  likely  to 
frighten  the  horse,  then  both  father  and  son 
would  be  responsible."  It  is  contended  tliat 
it  was  erroneous  to  instruct  the  Jury  that  the 
father  would  be  liable  to  the  plaintiff  if  they 
found  that  the  boy,  "through  a  mischievous 
disposition,  threw  this  water  upon  or  over 
the  horse." 

The  general  rule  as  to  the  question  of  the 
tnaster's  liability  for  the  wrongful  acts  of  his 
servant  is  thus  stated  by  Mr.  Justice  Fort, 
speaking  for  tbis  court,  in  the  case  of  Holler 
T.  Ross,  68  N.  J.  I^w,  824k  63  Atl.  472,  68  L. 
R.  A.  943:  "O^e  servant  cannot  bhid  the 
master  to  respond  in  damages  to  the  plaintiff 
unless  it  be  shown  that  the  act  which  the 
servant  did,  which  caused  the  injury,  was  an 
act  wlilch  was  expressly  or  by  necessary  im- 
plication within  the  line  of  his  duty  under  his 
employment  For  a  willful  act  done  by  a 
■errant,  not  within  the  scope  of  his  employ- 
ment no  liability  attaches  to  the  master." 
A  reference  to  the  text-bocAs  wUch  deal 
with  this  subject  shows  that  the  rule  laid 
down  in  Holler  v.  Ross  has  been  generally 
accepted  in  other  Jurisdictions.  Notwith- 
standing, there  has  been  much  contrariMy  Vt 
result  reached  in  the  application  of  the  rule; 
and  tbis,  it  would  seem,  is  due  to  the  assump- 
tion in  some  Jurisdictions  that  the  act  done 
by  a  servant  while  engaged  in  the  master's 
work  is  necessarily  an  act  done  within  the 
scope  of  the  former's  employment  But  this 
is  conspicuously  a  jion  sequltur.  An  act  done 
by  the  servant  while  engaged  in.  the  work  of 
his  master  may  be  entirely  disconnected 
therefrom— done,  not  as  a  means  or  for  the 
purpose  of  performing  that  work,  but  solely 
for  the  accomplishment  of  the  independent 
malicious  or  mischievous  purpose  of  the  serv- 
ant Such  an  act  is  not,  as  a  matt»  of  fact, 
the  act '  of  the  master,  in  any  sense,  and 
should  not  be  deemed  to  be  so  as  a  matter  of 
law.  As  to  it  the  relation  of  master  and  serv- 
ant does  not  exist  between  the  parties,  and 
for  the  injury  resulting  to  a  third  person 
from  it  the  servant  alone  should  be  held  re- 
sponsible. Aycrigg's  Ex'rs  v.  New  Tork  & 
Erie  K.  R.  Co.,  30  N.  J.  Law,  460;  Rounds  v. 
Del.,  Lack.  &  West  B.  R.  Co.,  64  N.  Y.  129, 
21  Am.  Rep.  597;  Bowler  v.  O'Connell,  162 
Masa  319,  38  Nw  B.  498,  27  U  B.  A.  173,  44 
Am.  St  Rep.  359. 

The  decision  of  this  court  in  the  case  of 
Bittle  V.  Camden  &  Atlantic  R.  B.  Co.,  55  N. 
J.  Law,  615,  28  AU.  305,  23  L.  a  A.  283,  to 
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in  no  ^se  opposed  to  tbla  view.  In  that  case 
tbe  defendant  company  was  held  responsible 
to  the  plaintiff  for  injuries  received  by  bim 
tbrongb  tbe  running  away  of  bis  borse,  tbe 
animal  baring  been  frightened  at  tbe  blowing 
of  tbe  whistle  upon  one  of  tbe  defendant 
company's  locomotiveB  by  the  engineer.  The 
statute  of  tbe  state  in  force  at  tbe  time  of  the 
accident  required  that  a  wliistle  should  be 
blown  or  a  bell  rung  upon  the  engine  when- 
ever a  train  reached  a  point  300  yards  distant 
from  a  highway  crossing.  Tbe  defendant 
company's  train  was  approaching  a  highway 
crossing  at  tbe  time  when  the  whistle  was 
blown,  and  tbe  opinion  states  (page  €20,  55  N. 
J.  Law,  page  307,  28  Atl.,  23  L.  R.  A.  283) 
tbat,  "upon  review  of  this  case,  tbe  conclu- 
sion 1b  that,  under  the  statute  authorizing 
tbe'  points  and  distances  at  and  for  which 
either  a  whistle  shall  be  blown  or  a  bell  rung, 
tbe  defendant  bad  a  right  to  blow  tbe  whis- 
tle at  this  point."  Manifestly,  if  the  defend- 
ant bad  tMs  right,  it  was  Isecause  the  statute 
Imposed  upon  it  tbe  duty  of  doing  so,  and 
the  performance  of  that  duty  rested  upon  the 
agent  of  the  company  who  was  operating  the 
engine.  The  plalntlfrs  claim  was,  and  bis 
proofs  showed,  tbat  the  company's  engineer, 
having  observed  tbat  the  plaintlfTs  horse  bad 
become  frightened  and  almost  unmanageable 
at  tbe  approach  of  the  train,  wantonly  and 
maliciously  blew  an  extraordinarily  loud  and 
shrill  blast  upon  the  whistle,  for  tbe  purpose 
of  still  further  frightening  tbe  animal.  The 
conclusion  reached— that  tbe  company  was 
responsible— was  tbe  necessary  result  of  tbe 
application  of  tbe  first  branch  of  tbe  rule  laid 
down  In  Holler  v.  Ross,  namely,  tbat  the 
master  is  responsible  for  injuries  resulting 
from  an  act  done  by  bis  servant  within  tbe 
scope  of  tbe  latter's  employment,  without  re- 
gard to  whether  tbe  act  was  done  negligently  or 
even  maliciously.  Tbe  blowing  of  the  whistle 
at  the  point  where  the  company's  engineer 
blew  it  was  a  part  of  the  duty  which  be  was 
employed  to  perform,  and  It  was  because  Of 
tbat  fact  that  the  rule  of  respondeat  superior 
was  applicable.  If  the  engineer,  in  tbe  case 
referred  to,  bad  maliciously  increased  the 
fright  of  tbe  plaintiffs  borse  by  throwing 
lumps  of  coal  at  bim  from  tbe  tender  while 
tbe  train  was  passing  by,  this  act  would  as 
plainly  not  have  been  within  tbe  scope  of  Ills 
employment  (notwithstanding  that'  tbe  coal 
was  furnished  bim  by  tbe  employer  to  be 
used  in  tbe  employer's  business),  as  his  act 
in  blowing  tbe  whistle  was  within  It  For 
the  one  act  tbe  master  would  not  be  responsi- 
ble; for  tbe  other,  be  would  be. 

Turning  again  to  tbe  case  now  under  re- 
view: If  tbe  act  of  the  defendanf  s  son  in 
throwing  water  upon  the  plaintiff's  horse 
was  not  the  result  of  bis  careless  handling 
of  the  garden  hose  while  sprinkling  bis  fa- 
ther's lawn,  but  was  deliberately  done  by 
bim,  purely  out  of  a  spirit  of  mischief,  for 
tbe  purpose  of  frightening  the  animal,  tbe 
fact  that  he  used  tbe  tool  supplied  to  him 


for  tbe  doing  «f  bis  father's  work  for  tbe  ac- 
complishment of  his  own  mischievous  pur- 
pose did  not  make  it  an  act  within  tbe  scope 
of  his  employment,  and  did  not  render  the 
defendant  liable  for  tbe  injury  resulting 
therefrom. 

Tbe  instruction  complained  of  was  errone- 
ous, and  for  this  reason  the  Judgment  under 
review  should  be  reversed. 


(71  N.  J.  I*  ia» 
DICKINSON     v.     BOARD     OV     GHOSBN 
FREEHOLDERS  OF  HUDSON 
COUNTY  et  aL 

SAME  y.  BIPPB  et  al. 
(Supreme  CJourt  of  New  Jersey.    June  13, 1904.) 

OORSTITUTIONAI.  I,AW— SFEOIAI.    IXGISLATIOn— 
OOtTNTT  BUILDINQS- ERECTIOIt. 

1.  Upon  proceedings  being  taken  by  the  board 
of  chosen  freeholders  of  the  county  of  Hudson 
to  erect  a  new  courthouse  for  the  use  of  the 
courts  and  county  offices,  and  to  provide  for  a 
bond  issue  to  meet  a  portion  of  the  expense,  tbe 
validity  thereof  was  challenged  upon  certiorari 
on  the  ground  that  there  was  no  existing  valid 
legislation  to  support  the  proceeding,  'rhe  aet 
of  March  22,  1901  (P.  L.  1»01,  p.  275),  being 
cited  in  its  support,  the  prosecutor  contended 
that  this  statute  was  special  and  unconstitu- 
tional, as  contravening  article  4,  §  7,  par.  11, 
of  the  Constitution,  by  reason  of  the  tenth  sec- 
tion of  the  act,  which  provided  "that  this  act 
shall  not  affect  the  provisions  of  any  other  act 
for  the  erection  of  a  new  court  house  and  coun- 
ty buildings  in  any  county  whereuhder  pro««ea-. 
ings  have  already  been  taken ;  nor  shall  it  ap- 
ply to  counties  having  a  irapulatibn  ascertained 
by  the  last  preceding  census  of  less  than  two 
hundred  thousand  inhabitanta"  Eeld.  that  this 
act  was  not  open  to  attack  upon  this  ground, 
and  that  the  proceedings  were  valid. 

2.' Since  the  building  of  a  courthouse  and 
county  buildings  Is  unlikely  to  occur  more  than 
once  in  a  generation,  and,  when  once  under- 
taken, involves  important  existing  conditions, 
such  as  large  contracts  for  construction,  and 
bond  issues  to  raise  tJie  necessary  funds,  a 
proviso  In  a  general  act,  such  as  the  above,  that 
It  shall  not  affect  the  provisions  of  any  other 
act  for  tbe  erection  of  such  buildings  whereun- 
der  proceedings  have  already  been  taken,  will  be 
regarded  as  creating  a  classification  whidi  has 
a  reasonable  relation  to  the  subject-matter  of 
the  legislation,  and  as  not  in  violation  of  tbe 
constitutional  mandate  against  special  legisla- 
tion. 

3.  The  limitation  of  the  operation  Of  such  a 
statute  to  counties  of  a  minimum  population  is 
not  subject  to  the  ban  against  special  legisla- 
tion, but  is  in  harmony  with  the  rule  that, 
where  population  bears  a  reasonable  relation  to 
the  subject-matter,  legislation  baaed  thereon  is 
constitutional. 

(Syllabus  by  the  Court) 

Certiorari  by  tbe  state,  on  the  prosecution 
of  Samuel  D.  Dickinson,  against  the  board 
of  chosen  freeholders  of  the  county  of  Hud- 
son and  others,  and  by  the  same  prosecutor 
against  Frederick  Rippe  and  others,  to  re- 
view tbe  action  of  tbe  freeholders  in  issuing 
bonds  for  the  erection. of  a  county  court- 
bouse.  Proceedings  under  first  writ  af- 
firmed, and  second  writ  dismissed. 

Argued  February  term,  1904,  before  PIT- 
NEY and  HENDRICKSON,  JJ. 
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G«orge  li.  Record  and  William  H.  Speer, 
for  prosecutor.  John  -3.  Mulvaney  end  OU- 
bert  Collins,  for  defendants. 

'  HBNDBICKSON,  J.  Tbese  writs  of  cer- 
tiorari bring  up  for  review  certain  resolu- 
tions and  proceedings  of  tbe  board  of  ctiosen 
freeholders  of  the  county  of  Hudson,  and  of 
a  committee  thereof,  ordering  the  orectlon 
of  a  new  courthouse  for  the  use  of  the  courts 
and  county  officers  of  that  county;  also  for 
the  purchase  or  condemnation  of  suitable 
lands  In  Jersey  City  for  that  purpose;  and 
also  providing  for  an  Issue  of  bonds  of  the 
county  to  the  amount  of  $150,000,  upon  which 
to  raise  funds  to  be  expended  in  the  acquire- 
ment of  said  lands  and  In  the  erection  of 
such  building. 

The  prosecutor  under  the  writ  first  named 
challenges  the  validity  of  these  proceedings 
of  the  board  Itself  as  such,  on  the  ground 
that  Its  action  was  without  legislative  au- 
thority therefor,  and  that  no  valid  consti- 
tutional legislation  then  existed  or  now  ex- 
ists giving  such  authority.  The  acts  that 
have  been  discussed  as  having  some  bearing 
upon  the  true  solution  of  the  question  are 
the  act  of  March  22,  1900  (P.  L.  p.  190); 
the  act  of  March  19,  1901  (P.  L.  p.  79) ;  the 
act  of  March  22,  1901  (P.  L.  p.  272);  the 
act  of  March  19,  1902,  amendatory  to  the 
act  of  March  19,  1901  (P.  L.  1002,  p.  42); 
and  the  act  of  February  26,  1903,  a  supple- 
ment to  the  act  of  March  22,  1900  (P.  Ik 
1003,  p.  19). 

It  was  frankly  admitted  by  the  defend- 
ants at  the  bearing  that  there  had  been  some 
doubt  in  the  minds  of  those  who  were  re- 
sponsible for  this  municipal  action  as  to 
which  of  these  acts  should  be  relied  mi  for 
the  requisite  legislative  authority,  and  that 
the  effort  hod  been  to  so  regulate  its  pro- 
cedure that  its  action  might  be  sustained 
under  any  one  of  the  acts  named  that  should 
afterwards  be  held  to  be  valid.  But  it  Is 
contended  by  the  defendants  in  certiorari 
that  the  second  act  of  1901,  entitled  "An 
act  to  provide  accommodations  for  the  courts 
and  county  offices  in  counties  of  this  state, 
and  to  authorize  the  issue  and  sale  of  bonds 
therefor,"  is  a  valid  and  constitutional  act, 
and  that  It  fully  supports  the  proceedings 
in  question.  There  is  no  dispute  but  that 
the  terms  of  the  act,  if  valid,  are  sufficient 
to  sustain  the  proceedings  of  the  freeholders 
under  review,  but:  the  prosecutor's  contention 
is  that  this  act  Is  special  and  unconstitution- 
al, as  contravening  article  4,  {  7,  par.  11,  of 
the  Constitution,  and  la  therefore  void.  It 
is  contended  that  this  Infirmity  arises  out 
of  the  tenth  section  of  the  act  of  March  22, 
1901,  which  provided  as  follows  (P.  L. 
1901,  p.  275):  "This  act  shall  not  afCect  the 
provisions  of  any  other  act  for  the  erection 
of  a  new  court  house  and  county  buildings 
in  any  county  wherennder  proceedings  have 
already  been  taken;  nor  shall  it  apply,  to 
oountfes  luuriaga  twpulation  asoertatnied  by 


the  last  preceding  national  census  of  less 
than  two  hundred  thousand  inhabitants." 

This  view  is  urged,  first,  upon  the  ground, 
that  the  first  clause  of  the  section  in  eSebx 
excepts  from  the  application  of  the  act  any 
county  where  proceedings  have  already  been 
taken  for  the  erection  of  a  new  courthouse 
under  another  statute.  The  argument  is 
that  the  attempt  to  classify  counties  into 
those  which  are  building  courthouses  and 
those  which  are  not  is  unsound.  But  con- 
ceding that  the  construction  of  the  clause 
here  contended  for  is  the  correct  one,  can 
we  say  that  such  a  proviso  renders  the  act 
special,  as  based  upon  a  faulty  classifica- 
tion? In  the  same  section  the  application 
of  the  act  is  limited  to  counties  of  the  first 
class.  This  is  the  legislative  classification 
provided  for  In  the  act  of  February  7,  1883 
(P.  L.  1883,  p.  20;  1  Oen.  St  p.  420),  and  its 
supplements.  But  classification  by  appro- 
priate characteristics,  aside  from  the  act 
Just  named.  Is  constitutional.  Hermann  v. 
Outtenberg,  03  M.  J.  Law,  616,  44  Aa  768; 
Hammer  v.  State  ez  rel.  Richards,  44  N.  J. 
Lawt  667 ;  Freeholders  of  Hudson  v.  Clarke, 
65  N.  3.  Law,  271,  47  AU.  478;  Ricdo  T. 
Hoboken  (N.  J.  Err.  &  App.)  55  Atl.  U09, 
63  L.  R.  A.  485. 

The  condition  of  valid  legislation  of  that 
character  is  stated  by  Mr.  Justice  Pitney, 
speaking  for  the  Court  of  Errors,  in  Kicdo 
V.  Hoboken.  He  says:  "It  must  rest  on  pe- 
culiarities or  characteristics  that  substantial- 
ly differentiate  the  localities  included  from 
tiiose  excluded,  and  that  render  divergent 
legislative  enactments  appropiriate  to  the- 
several  localities  respectively."  I  do  not  un- 
derstand that  this  proposition  of  law  is 
disputed;  the  point  being  made,  as  before 
stated,  that  the  classification  here  made  is- 
not  based  upon  substantial  differences;  that 
tt  bears  no  reasonable  relation  to  the  subject- 
matter  of  the  legislation.  But  we  are  not 
prepared  to  condemn  such'  a  classification,  it 
it  may  be  called  such,  when  applied  to  the 
circumstances  of  this  case.  The  fact  must 
be  recognized  that  the  building  of  a  court- 
hou^  particularly  in  counties  of  the  first 
class,  is  not  likely  to  occur  more  than  once 
in  a  generation.  And  where  proceedings 
have  been  already  taken  by  a  county  to  erect 
such  a  structure  at  great  expense,  involving 
probably  large  contracts  for  the  purposes  of 
construction,  and  bond  Issues  to  secure  the 
necessary  funds,  would  it  not  be  highly  rea- 
sonable. In  view  of  these  conditions,  that  the 
Legislature  should  except  such  county  from 
new  legislation  of  a  general  character  upon 
the  same  subject-matter?  The  grounds  of 
Justification  for  such  divergence  in  leg^la- 
tion  are  so  palpable  that  I  need  not  refer  to 
them  further.  It  has  been  held  that  while, 
as  a  general  rule,  a  classification  with  a 
view  to  the  enactment  of  general  laws  cannot 
be  based  on  existing  circumstances  only,  or 
those  of  a  limited  duration,  yet  a  distinctive 
class  may  be  based  on  existing  conditions 
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wben  the  purpose  of  the  law  Is  temporary 
only.  Alexander  t.  Duiutb,  77  Minn.  445,  80 
N.  W.  ^3. 

The  defendants  deny  the  effect  thna  as- 
cribed to  the  clause  in  question  by  the  prose- 
cutor, and  contend  its  true  force  and  effect 
is  to  save  existing  rights  and  interests  la 
the  counties  where  proceedings  liave  already 
begun;  that,  since  the  act  is  prospective, 
the  annexing  a  saving  clause  was  prudent, 
but  unnecessary.  Under  the  view  we  have 
already  taken,  we  deem  it  unnecessary  to  de- 
termine the  question  of  construction  thus 
raised. 

The  next  ground  of  attack  upon  ihe  valid- 
ity of  the  act  is  that  it  is  limited  to  counties 
of  the  first  class,  the  contention  being  that 
the  provisions  of  the  act  and  its  safeguards 
apply  with  equal  force  to  counties  of  the  sec- 
ond class. 

The  general  principle  upon  this  subject 
evolved  from  a  long  line  of  decisions  in  this 
state  was  expressed  by  Mr.  Justice  Fort, 
speaking  for  the  Court  of  Errors,  in  the  re- 
cent case  of  Freeholders  of  Hudson  v.  Clarke, 
65  N.  J.  Law,  271,  47  Atl.  478.  He  says: 
"That  legislation,  where  population  bears 
a  reasonable  relation  to  the  subject-matter 
of  the  legislation,  is  constitutional,  is  settled 
by  a  line  of  well-considered  cases  in  this 
state ;"  citing  the  cases.  The  case  Just  cited 
was  based  upon  a  statute  adopting  a  salary 
in  lieu  of  fees  to  be  paid  to  county  clerks, 
surrogates,  and  registers  of  deeds  in  counties 
of  the  first  class.  This  legislation  was  sup- 
ported, though  it  left  such  officers  in  the  oth- 
er oonnties  of  the  state  to  be  paid  by  fees, 
as  heretofore.  The  act  creating  this  di- 
versity of  statutory  regulation  was  held  not 
to  be  special,  upon  the  ground,  generally 
speaking,  that  in  the  larger  coimties,  by  rea- 
son of  a  large  Increase  of  population,  the 
fees  bad  so  swollen  in  the  aggregate  as  to 
more  than  pay  a  reasonable  compensation  to 
those  officers.  It  was  therefore  deemed  to  be 
in  accord  with  wise  public  policy  to  salary 
tbeae  officers,  and  direct  the  fees  to  go  into 
the  public  treasury.  It  was  also  deemed  to 
be  a  proper  exercise  of  legislative  discretion 
to  leave  the  other  counties  under  the  fee 
system,  because  the  disparity  between  the 
amount  of  fees  receivable  and  the  reasonable 
pay  of  the  officers  did  not  exist,  or  was  much 
less  than  that  In  the  flrst-class  counties. 
So  I  think.  In  the  act  now  under  review, 
there  is  "perceptible  a  reasonable  relation  of 
population  to  the  subject-matter.  It  would 
seem  that  In  counties  of  the  first  class,  hav- 
ing so  large  a  population,  where  the  demands 
for  the  accommodation  of  the  courts  and 
county  officers  are  vastly  greater  than  In 
other  counties  of  the  state,  legislation  might 
be  Justified  requiring  greater  detail  and  pro- 
viding greater  safeguards  than  might  be 
deemed  requisite  in  the  smaller  counties. 
For  illustration,  in  the  issue  of  bonds,  lim- 
iting tbe  issue  to  a  percentage  of  the  amount 
of  tbe  ratables,  the  time  to  run,  and  the  rate 


of  interest,  It  is  quite  apparent;  I  think,  that 
a  diversity  of  regulations  according  to  p(q>o> 
lation  would  be  Justified. 

Upon  both  the  points  discussed,  the  prose- 
cutor has  failed  to  convince  us  tiiat  tbe  act 
in  question  is  not  constitutional  and  valid. 
It  remains  to  deal  with  the  proceedings 
brought  up  under  the  second  writ.  These  are 
companion  writs  allowed  at  tbe  same  time, 
and  upon  the  application  of  the  same  prose- 
cutor, with  the  single  purpose  of  testing 
the  validity  of  the  proceeding  to  build  a 
new  courthouse.  We  must  therefore  look  at 
tbe  returns  and  stipulations  of  fact  in  both 
cases  in  disposing  of  the  writs.  It  is  .proper 
to  say  that,  in  proceedings  to  build  a  new 
courthouse,  the  act  of  1900  provided  for  the 
constitution  of  a  county  building  commission, 
which  should  consist  of  the  director  of  the 
board  of  freeholders  and  two  other  residents 
of  the  county,  to  be  appointed  by  such  di- 
rector. This  commission  was  clothed  with 
certain  powers  and  duties  apart  from  cer- 
tain other  duties  imposed  upon  the  board  it- 
self. Under  the  act  of  March  10,  1901,  the 
provisions  were  similar  to  these,  except  that 
the  word  "committee"  is  used,  instead  of  tbe 
word  "commission,"  and  the-  members  to 
be  appointed  must  be  members  of  the  board, 
instead  of  mere  residents  of  the  county.  In 
the  proceedings  under  review,  Mr.  Rlppe, 
who  was  director,  announced  to  the  board  the 
appointment  of  Clements  and  Smith  as  resi- 
dents and  citizens  of  the  county,  and  also 
members  of  the  board  to  act  with  himself 
in  the  matter  of  the  erection  of  the  new 
county  building,  and  by  resolution  this  action 
of  the  director  was  ratified  and  confirmed 
by  the  board.  They  were  not  designated  ei- 
ther as  a  county  building  commission  or  com- 
mittee. Every  act  performed  by  them  there- 
after in  the  preliminary  work  of  the  enters 
prise  was  by  resolution  ratified  and  adopted 
by  the  board.  The  second  writ  is  brought 
to  test  the  legality  of  the  acts  of  those  three 
members  of  the  board,  which  the  prosecutor 
alleges  were  performed  under  the  act  of 
1900  and  the  act  of  March  19,  1901.  But 
we  find,  as  before  stated,  that  their  acts 
were  not  done  independently  of  the  action  of 
the  board  itself.  To  illustrate:  Tbe  record 
shows  that  this  committee  organleed  and 
held  meetings;  appointed  an  architect;  ap- 
pointed an  agent  to  procure  options  on  real 
estate  for  a  site  for  tbe  building ;  expressed 
their  view  as  to  a  suitable  location;  au- 
thorized a  contract  for  tbe  purchase  of  land 
at  a  certain  price,  and  afterwards  rescinded 
their  action  in  that  matter;  directed  the 
attorney  of  the  board  to  commence  con- 
demnation proceedings.  But  every  such  act 
was  reported  by  them  to  tbe  board  in  writ- 
ing, and  by  it  ratified  and  adopted  as  its 
own  act 

The  prosecutor  contends  that  the  proceed- 
ings of  Rlppe  and  his  associates  can  only 
be  Justified  under  the  acts  of  1900  aud  the 
act  of  March  19,  1901;   that  these  acts  are 
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Toid  because  tbey  h»re  bam  repealed,  and 
because  tbey  are  special  and  nnconstitatlon- 
fil.  Bat  we  do  not  deem  It  necessary  to  con- 
sider the  question  of  the  validity  of  this 
legislation  thus  raised.  We  do  not  think 
that  the  proceedings  In  question  are  of  sncb 
a  character  as  to  entitle  the  prosecutor  to  re- 
Tiew  them  by  a  writ  of  certiorari.  We  think 
the  proceedings  do  not  materially  differ  from 
those  of  a  committee  of  the  board  Itself.  Al- 
tliongh  the  tbree  members  resolved  and  de< 
termlned,  it  was  always  subject  to  the  action 
and  ratification  of  the  board  Itself.  What 
tbey  did,  merged  Into  the  acts  and  proceed- 
ings which  are  already  held  by  us  to  have 
been  legal.  See  Kraft  t.  Board  of  Bduca- 
tloo,  67  N.  J.  Law,  612,  51  Aa  483. 

The  writ  of  certiorari  may  be  used  to  re- 
view the  action  of  a  department  of  municipal 
government — ^boards  of  commissioners  who 
act  Independently  under  the  authority  of  a 
statute  (State  v.  Coleman,  13  N.  J.  Law,  88; 
4  Bnc.  of  PI.  &  Pr.  96) — but  not  to  review  the 
proceedings  of  a  committee  of  such  body, 
apart  from  the  action  of  the  body  itself  rati- 
tying  and  adopting  the  same. 

The  result  is  that  the  proceedings  under 
the  writ  first  named  will  be  affirmed,  and 
the  writ  secondly  named  will  be  dismissed. 
The  prevailing  party  will  have  coats  on  botli 
wilts. 

m  N.  J.  B.  M« 

NEW   JERSKY   BUILDING,  LOAN   &  IN- 
VESTMENT CX).  V.  IX)R0  et  al. 
(Court  of  Erron  and  Appeals  of  New  Jersey. 
June  22,  1904.) 

APPKAI.    IS    EQVTTT— DECBEE    PBO    CONFESSO— 
BKVIEW — OCOUNDS— riNAI,  DECREE. 

1.  Neither  by  any  ancient  equity  practice  io- 
herited  from  the  mother  country,  nor  in  accord- 
ance with  our  own  Constitution  and  statutes, 
will  an  appeal,  in  a  case  like  the  present,  lie 
to  the  Court  of  Errors  and  Appeals  from  a 
decree  in  chancery,  made  upon  a  bill  which  has 
been  regularly  taken  aa  confessed  against  the 
appealing  defendant  for  want  of  a  plea,  de- 
murrer, or  answer. 

2.  Neither  in  accordance  with  rule  21  of  the 
Court  of  Errors  and  Appeals,  nor  In  accord- 
ance with  plain  principles  of  justice,  can  an 
appellant  be  permitted  to  assail  a  decree  In 
chancery  npon  grounds  of  appeal  which  are  no- 
where stated  in  his  petition  of  appeal. 

3.  An  order  of  the  Court  of  Chancery  sustain- 
ing exceptions  to  an  answer  for  insufficiency 
is  not  a  final  decree  within  the  meaning  of  the 
chancery  act  Furthermore,  it  is  not  so  car- 
ried into  a  final  decree,  subsequently  made  in 
the  cause,  as  to  become  part  of  it  and  appeal- 
able with  it. 

(Syllabus  by  the  Court) 
Appeal  from  Court  of  Chancery. 
BUI  by  the  New  Jersey  Building,  Loan  * 
Investment  Company  against  George  R.  Lord 
and  others.     Decree  for  complainants,  and 
defendants  appeal.    Afllrmed. 

This  Is  an  appeal  from  a  final  decree  of 
the  Court  of  Chancery,  made  upon  a  bill  tak- 
en as  confessed  for  want  of  a  plea,  demur- 
rer, or  answer.  A  bill  for  foreclosure  and 
sale  was  exhibited  in  the  Court  of  Chancery 


in  October,  1802,  by  the  New  Jersey  Build- 
ing, Loan  &  Investment  Company,  complain- 
ants, against  George  R.  Lord,  executor  of  the 
will  of  Mary  E.  Lord,  deceased,  and  others, 
defendants.  This  bill  was  founded  upon  a 
deed  of  mortgage  made  by  the  defendant 
George  R.  Lord,  executor  as  aforesaid,  to 
the  complainants,  of  and  upon  certain  lands 
In  West  Asbury  Park,  Monmouth  county, 
with  condition  for  the  payment  of  $26,000  in 
the  manner  and  at  the  times  appointed,  with 
interest,  and  premiums,  fines,  and  Quarterly 
dues,  agreeably  to  the  constitution  and  by- 
laws of  the  complainant  company.  The  oth- 
er defendants  were  made  parties  to  the  bill 
by  reason  of  conveyances  or  mortgages  or 
i  parts  of  the  mortgaged  hereditaments,  or  by 
reason  of  a  Judgment  recovered.  The  de- 
fendant George  R.  Lord,  executor,  alone  an- 
swered. He  stated  that  no  moneys  are  due 
to  the  complainants  upon  the  security  of  their 
mortgage,  and  that  the  mortgage  had  been 
fully  paid  and  satisfied,  and  should  be  deliv- 
ered up  to  be  canceled.  He  admitted,  for 
the  most  part,  the  conveyances  and  other 
mortgages  mentioned  in  the  bill  of  complain^ 
but  not  the  Judgment  recovered.  The  com- 
plainants excepted  to  this  answer  for  In- 
sufficiency in  its  statements  by  way  of  de- 
fense to  the  mortgage  given  to  the  complain- 
ants, and  a  rule  was  entered  referring,  the 
exceptions  to  one  of  the  masters  of  the  court 
The  master  reported  that,  having  been  at- 
tended by  counsel  for  both  parties,  he  bad 
looked  into  the  bill  and  answer  and  the  ex- 
ceptions, and  bad  found  these  well  taken.  Al- 
tbough  a  rule  nisi  was  taken  and  served,  the 
defendant  did  not,  by  exception  or  otherwise, 
show  cause  against  confirming  the  report, 
and  on  March  31,  1903,  an  order  was  made 
that  the  master's  report  on  the  exceptions 
should  stand  confirmed,  that  the  answer  be 
stricken  out  and  made  null  and  void,  and 
tbat  the  bill  of  complaint  be  taken  as  con- 
fessed against  the  defendant,  unless  he 
should  answer  further  wltliin  30  days.  No 
further  answer  having  been  filed,  an  interloc- 
utory decree  was  made  on  May  1,  1903,  ad- 
Judging  that  the  bill  of  complaint  be  taken 
as  confessed  against  all  of  the  defendants, 
and  that  it  be  referred  to  one  of  the  masters 
of  the  court  to  ascertain  and  report  the 
amount  due  to  the  complainants  upon  their 
mortgage.  On  May  7,  1903,  the  master's  re- 
port was  filed,  and  on  the  same  day  a  final 
decree  was  made,  according  to  the  course  and 
practice  of  the  Court  of  Chancery,  confirming 
the  report,  awarding  a  writ  of  fieri  facias  for 
the  sale  of  the  mortgaged  Kinds  and  prem- 
ises, and  foreclosing  all  equity  of  redonp- 
tion  therein.  On  May  15, 1903,  an  appeal  was 
taken  from  the  final  decree,  and  "from  the 
whole  and  every  part"  thereof.  The  appeal, 
however,  particularizes  such  parts  of  the 
decree  aa,  in  effect,  declare  "that  the  mort- 
gage of  the  said  complainants  In  the  plead- 
ings in  the  cause  mentioned  is  an  existing 
incumbrance  upon  the  mortgaged  premises. 
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and  that  there  1b  due  thereon  the  smn  of 
twehty-five  thonsand  eight  hundred  and  aer- 
enty-two  dollars  and  thirty-seven  cents."  On 
June  4,  1903,  the  petition  of  appeal  was  filed 
In  this  court,  and  therein  the  appellant  al- 
leged that  he  Is  aggrieved  by  the  final  decree 
in  respect  to  the  two  particulars  above  men- 
tioned, and  the  further  particular  that  the 
mortgaged  lands  and  premises  are  ordered 
to  be  sold  for  the  payment  of  the  said  sum  of 
money;  and  he  stated  the  grounds  of  his 
appeal  to  be  that  "the  -whole  of  the  said  de* 
cree  is  erroneous,  for  that  the  said  mortgage 
is  not  a  Uen  upon  the  said  premises,  and  that 
there  is  nothing  due  thereon." 

H.  H.  Walnrlght  and  Frank  M.  Durand, 
for  appellants. 

Barton  B.  Hutchinson,  for  respondents. 

The  appellant,  having  failed  to  file  any  an- 
swer according  to  law,  is  not  entitled  to  an 
appeal  from  the  final  decree,  or  to  be  heard 
thereon  in  this  court.  So  far  as  the  pres- 
ent inquiry  Is  concerned,  this  court  cannot 
take  cognizance  of  iany  supposed  grievance 
of  the  appellant  by  reason  of  the  interlocu- 
tory decree,  the  master's  report  on  the  ex- 
ceptions, or  any  other  interlocutory  matter 
not  Involving  the  merits.  If  the  court  should 
find  that  the  appellant  has  any  standing  on 
this  appeal,  the  appeal  should,  upon  an  ex- 
amination of  the  merits,  be  dismissed. 

The  opinion  of  the  court  (the  foregoing 
statement  having  been  made)  was  delivered 
by  GREEN,  J. 

The  appeal  from  the  final  decree,  which 
bears  the  number  "1,171"  on  the  docket  of 
this  court  Is  the  only  appeal  now  before  ns. 
It  will,  nevertheless,  add  clearness  to  the 
present  discussion.  If  an  earlier  aiH)eal,  bear- 
ing the  number  "1,158"  on  the  docket,  be 
first  brlefiy  mentioned. 

This  earlier  appeal  was  taken  from  the  or- 
der of  March  81, 1903,  whereby  it  was  direct- 
ed that  the  master's  report  on  the  excep- 
tions for  insufficiency  stand  confirmed,  the 
answer  of  the  defendant  be  stricken  out,  and 
the  bill  of  complaint  be  taken  as  confessed 
against  him,  unless  he  should  answer  fur- 
ther within  30  days.  Notice  of  this  appeal 
was  filed  In  the  Court  of  Chancery  on  May  9, 
1903,  and  the  petition  of  appeal  was  filed  in 
this  court  on  May  28th  of  the  same  year.  Al- 
though it  is  not  our  purpose,  or^  Indeed, 
within  our  province,  now  so  to  decide,  It 
would  seem  that  the  order  sustaining  the  ex- 
ceptions to  the  answer  for  insufflciency,  etc., 
was  subject  to  an  appeal  to  this  court  (Cam- 
den &  Amboy  R.  K.  Co.  ▼.  Stewart,  21  N.  J. 
Bq.  484,  485-488),  and  that  the  appeal  was 
seasonably  taken  within  40  days  (P.  L.  1092, 
p.  645,  {  3;  roles  151,  152,  of  the  Conrt  of 
Chancery;  Newark  Plank  Road  Co.  v.  El- 
mer, 9  N.  J.  Eq.  755,  787).  Nevertheless,  on 
December  4,  1903,  this  appeal  was,  on  the 
appellant's  own  motion,  dismissed  by  and 
from  this  court,  and,  apart  from  this  brief 


mentioned.  It  can  reoelre  no  further  con- 
sideration at  our  bands. 

1.  Turning  now  to  tbe  U^ter  appeal,  we 
find,  upon  the  enrollment  now  before  us, 
that  the  decree  complained  of  Is  made  upon 
a  bill  which  has  been  taken  pro  oonfesso 
against  the  appealing  defendant  for  want  of 
an  answer.  Tbe  respondents,  by  their  coun- 
sel, press  the  inquiry  whether  such  a  de- 
fendant is  entitled  to  an  appeal  or  to  be 
heard  thereon  In  this  court.  We  feel  con- 
strained, on  investigation,  to  say  that  neither 
by  any  ancient  practice  inherited  from  tbe 
mother  country,  nor  In  accordance  wltii  our 
Constitution  and  statutes,  can  a  defendant^ 
in  a  case  like  the  present,  appeal  to  thia 
court  from  a  decree  in  chancery,  made  upon 
a  bill  which  has  been  regularly  taken  as 
confessed  against  him  for  want  of  a  pleat 
demurrer,  or  answer.'  Such  a  decree  Is  not 
merely  what  the  complainant  chooses  to 
make  it  and  thinks  he  can  abide  by,  but  is 
what  the  court  thinks  equitable  and  just, 
taking  tbe  stetements  of  the  bill  as  admitted 
to  be  true.  See  F.  L.  1902,  p.  619,  S  23; 
Thomson  v.  Wooster,  114  U.  S.  113,  6  Sup. 
Ct  788,  29  L.  Ed.  105.  By  Our  pracUce  in 
New  Jersey,  a  decree  pro  confesso  may  be 
taken  for  want  of  a  plea,  demurrer,  or  an- 
swer, as  well  where  tiiere  is  no  appearance 
as  where  there  is  one ;  but  such  was  not  the 
English  practice  until  the  statute,  5  Geo.  2, 
c.  25.  Before  that  statute  tbe  practice  In 
England,  at  least  as  early  as  1  Car.  I  (A.  D. 
1625),  was  to  take  such  a  decree  only  when 
the .  defendant  had  appeared,  but  stood  out 
all  process  for  compelling  an  answer.  Oke- 
bam  V.  Hall,  Nelson's  Rep.  1;  Anon.,  Free- 
man's Rep.  127;  Hawkins  v.  Crook,  2  Peere 
Wms.'  Rep.  pp.  556,  557:  Williams  v.  Oor- 
wln,  Hopk.  (N.  T.)  471.  In  Davis  v.  Davis; 
2  Atkyns,  21,  24,  i:x>rd  Hardwlcke,  althongta 
he  based  his  decision  on  another  point,  was 
clearly  of  opinion  that  taking  a  bill  pro 
confesso,  when  an  answer  is  reported  insuffi- 
cient, is  Just  Notwithstanding,  however, 
that  decrees  pro  confesso,  under  one  course 
of  practice  or  another,  had  been  known  for 
two  centuries,  Mr.  Smith,  of  the  six  clerks' 
office,  England,  wrote  In  A.  D.  1835  (Practice, 
vol.  2,  p.  23):  "If  a  bill  has  been  taken  pro 
confesso  against  a  defendant  who  has  ap- 
peared but  not  answered,  I  have  not  found 
any  case  pointing  at  the  manner  In  which 
he  can  appeal."  Inasmuch  as  this  court  bad 
already  determined,  in  Penna.  R.  R.  Co.  v. 
National  Docks  Ry.  Co.,  54  N.  J.  Eq.  647, 
653,  054,  35  Atl.  433,  that  the  right  of  appeal 
In  this  state  is  derived  from  statute,  con- 
firmed by  tbe  Constitution,  and  Is  unre- 
stricted by  reference  to  practice  or  model,  we 
must  test  tbe  position  of  the  appellant  herein 
by  statute  and  Constitution,  as  well  as  by  the 
old  equity  practice.  The  rightful  position 
of  such  an  appellant,  we  quickly  find  to  be 
that  of  one  who  finds  himself  aggrieved  by< 
any  order  or  decree  of  the  Court  of  Chan- 
cery.   Paterson's  Laws,  p.  434>  f  69;    P.  L. 
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laoe.  p.  545,  i  111 ;  Const  art  6,  {  1. 
Now,  we  think  that  no  one  Is  aggrieved  In 
thia  8«ilse — that  is  to  say,  vexed  or  har- 
assed as  by  injustice — ^when  lie  has  supinely 
suffered  a  decree  to  be  pronounced  against 
him  upon  the  ex  parte  presentation  of  the 
complainant's  case.  A  defendant  Is  truly  ag- 
grieved only  when,  by  appropriate  pleadings 
or  pleadings  and  proofs,  he  has  become  aq 
active  party  to  an  Issue  or  a  controversy 
which  Is  adjudged  against  him.  ]  See  Pol- 
hemus  v.  Holland  Trust  Co.,  61  N.  J.  Eq: 
«54.  655,  47  AtL  41T.  As  It  Was  put  in 
Moiphy  T.  Amer.  Life  Ins.  &  Trust  Co.,  25 
Wend.  pp.  240,  251  (heretofore  cited  approv- 
ingly in  this  court),  "where  the  proceedings 
are  allowed  to  pass  silently  through  the 
eonrt  or  in  such  form  as  that,  according  to 
its  settled  course  of  practice,  the  points  in 
litigation  cannot  be  brought  to  the  view  of 
the  Chancellor,  no  appeal  can  be  entertain- 
ed." Swackbamer  v.  Kline's  Adm'r,  25  N.  jl 
Elq.  603,  based  upon  Const  N.  J.  art  6, 
§  4,  par.  3,  is  not  Inconsistent  with  our  views ; 
that  case  simply  shows  that  an  appellant 
most  have  a  property  right  affected  by  a 
decree,  as  well  as  be  an  active  participator 
in  the  litigation.  We  find,  therefore,  that, 
neither  by  the  inherited  English  practice  nor 
by  our  Constitution  and  statutes,  can  the 
present  appeal  be  maintainable. 

2.  The  appealing  defendant  seekSj  however, 
by  his  brief,  to  evade  the  obstacle  which  the 
decree  pro  confesso  thus  presents,  by  assert- 
ing: that  the  true  "question  for  consideration 
here  is  whether  the  defendant  was  improp- 
erly deprived  of  an  opportunity  to  defend 
tbe  complainants'  suit"  And  he  insists  that 
he  was  so  deprived  by  the  successive  opera- 
tion of  the  order  of  March  81  <not  24),  1903, 
striking  out  his  answer,  and  the  interlocu- 
tory decree  of  May  1,  1903.  Without  ad- 
verting to  any  other  answer  that  might  be 
given  to  this  contention  (and  snch  answer 
is  not  wanting).  It  is  sutQclent  to  say  that 
no  snch  "ground  of  appeal"  Is  to  be  found 
In  the  petition  of  appeal  now  before  ns. 
Rule  21  of  this  court  requires  the  appellant 
to  "file  a  petition  of  appeal  in  which  jhall 
be  briefly  stated  the  order  or  decree  com- 
plained of  and  the  ground  of  appeal."  The 
object  of  the  rule  is  twofold :  First  to  ap- 
prise the  court  through  the  petition  and  the 
answer  thereto,  of  the  Issue  between  the 
appellant  and  respondent;  and,  secondly 
(as  already  determined  In  25  N.  J.  Bq.,  at  page 
536),  "to  require  a  notice  to  the  opposite 
party  of  the  points  in  the  proceeding  which 
are  to  be  made  the  subject  of  complaint  In 
the  appellate  court"  In  Butterfleld  v.  Third 
Avenue  Savings  Bank,  25  N.  J.  Eq.  533,  536, 
the  gtonnd  of  appeal  in  the  petition  was 
"that  the  complainants'  mortgage  was  held 
to  be  a  valid  lien,"  and,  in  argument  the 
objection  advanced  was  "that  the  Vice  Chan- 
cellor would  not  admit  evidence  going  to  a 
certain  point"  Whereupon  this  court  said 
that   "such   generality  of  objection   would 


scarcely  seem-  to  be  a  compliance  with'  the 
rule  requiring  the  groimds  of  appeal  to  be 
stated."  We  are  but  maintaining,  or,  per- 
haps, logically  extending,  the  view  taken  In 
the  Butterfleld  Case,  when  we  hold,  as  we 
now  do,  that  the  appellant  herein  can, 
nelthm:  in  accordance  with  rule  21  nor  with 
plain  principles  of  justice,  assail  the  decree 
In  the  cause  below  upon  grounds  of  appeal 
which  are  nowhere  stated  in  bis  petition. 
See,  also,  Cumberland  Lumber  Co.  y.  Clinton 
Hill  Lumber  Mfg.  Co.,  57  N.  J.  E4.,  at  page 
629,  42  Atl:  685. 

3.  Shifting  his  position,  the  appealing  de- 
fendant again  endeavors  to  maintain  himself 
by  Insisting  that  by  reason  of  the  error  in 
the  order  striking  out  the  answer  and  de- 
priving him  of  his  defense,  "all  subsequ^it 
proceedings  In  the  Court  of  Chancery  are 
erroneous,  and  the  final  decree  therein  should 
be  reversed."  This  contention,  in  effect  Is 
that  the  order  of  Marcli  31,  1903,  essentially 
affected  the  merits  of  the  case,  and  that 
any  error  in  that  order  entered  into  the  final 
decree  and  vitiated  it  It  Is  quite  true  that, 
when  a  final  decree  Involves  the  merits  of 
the  case  by  the  Interlocutory  decree,  an 
appeal  from  the  final  decree  brings  the  whole 
case  before  this  court  Crane  v.  Decamp,  22 
N.  J.  Bq.  614;  De<*er  v.  Rnckman.  28  N.  J. 
Eq.  614;  Clair  v.  Terhune,  36  N.  J.  Eq.  336. 
It  Is  not  true,  however,  that  every  order  Or 
decree  preceding  a  final  decree  becomes  In- 
corporated therein  as  involving  a  meritorious 
question.  See  Butterfleld  v.  Third  Avenue 
Savings  Bank,  supra.  In  that  case,  the  de- 
fendant Butterfleld,  applied  for  leave  to 
file  a  supplemental  answer  setting  up  a  -de- 
fense on  newly  discovered  grounds,  and  such 
leave  was  denied.  The  case  then  went  to  a 
hearing  on  viva  voce  proofs  before  a  Vice 
Chancellor,  and  the  defendant  offered  to  prove 
the  newly  discovered  facts.  The  offer  was 
IreJeCted,  and  the  Vice  Chancellor  advised 
a  decree  sustaining  the  validity  of  the  com- 
plainants' mortgage.  From  such  decree  the 
defendant  appealed,  assigning,  as  the  groimd 
of  appeal,  that  the  decree  adjudged  the 
mortgage  of  the  complainants  to  be  an  exist- 
ing incumbrance,  and  the  defense  of  Frederick 
Butterfleld  not  a  bar  to  the  foreclosure ;  and 
he  sought  to  bring  in  question  the  order  deny- 
ing leave  to  file  an  amended  answer.  This 
court  however,  determined  that  the  order 
refusing  to  allow  the  answer  to  be  amended 
did  not  so  enter  Into  the  subsequent  Inter- 
locutory decree  deciding  the  merits  that  it 
could  be  reviewed  on  an  appeal  from  such  in- 
terlocutory decree.  The  pertinent  language 
of  the  opinion  (which  need  not  from  its 
length  be  quoted  here)  will  be  found  in  25  N. 
J.  Eq.  534,  fifth  line  from  the  bottom,  to  page 
535,  eighth  line  from  the  bottom. 

We  approve  of  the  rule  laid  down  In  the 
Butterfleld  Case,  and,  applying  It  to  the  case 
In  hand,  we  think  the  order  of  March  31, 
1903,  sustaining  the  exceptions  for  insuffi- 
ciency and  striking  out  the  answer,  was  not 
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a  final  decree  within  the  meaning  of  the  act 
respecting  the  Court  of  Chancery,  and, 
further,  was  not  so  carried  Into  the  final 
decree  subseQuently  made  In  the  cause  as  to 
become  part  of  It  and  appealable  with  It. 
Inasmach  as  It  appears  that,  upon  the  en- 
rollment before  us,  the  defendant  Is  not  en- 
titled to  an  appeal  or  to  be  heard  thereon 
In  this  court,  the  logical  result  would  be 
that  the  appeal  b6  dismissed,  with  costs. 
Nevertheless,  the  answer  filed  by  the  de- 
fendant having  been  printed  as  U  It  were  a 
part  of  the  enrollment,  we  bare  of  our  own 
motion — ^not  of  duty  or  necessity — looked 
into  It  We  find  the  averments  of  the  an- 
swer respecting  the  bond  and  mortgage  given 
by  the  defendant  to  the  complainants  to  be 
vague  and  indefinite  (vide  the  statement  pre- 
fixed hereto),  and  to  be  quite  insufflclent  to 
set  up  the  defense  of  payment  When  a  de- 
fendant undertakes  to  answer  a  bill,  he 
must  answer  fully  all  of  the  allegations 
and  charges  In  it  and  all  bf  the  interroga- 
tories incident  to  and  founded  upon  them. 
Story,  Equity  Plead.  (8th  Ed.)  {8  605,  606, 
846;  Treeland  v.  N.  J.  Stone  Co.,  25  N.  J. 
Eq.  140,  143.  Further,  a  defendant  besides 
answering  the  complainant's  case,  must  In 
his  answer  state  to  the  court  all  of  the  dr- 
comstances  of  which  he  intends  to  avail  him- 
self by  way  of  defense,  for  a  defendant 
ought  to  apprise  the  complainant  by  his  an- 
swer of  the  nature  of  the  case  he  Intends 
to  set  up,  and  that  too,  in  a  clear  and 
nnambignouB  manner;  and.  In  strictness,  he 
cannot  avail  himself  of  any  matter  of  de- 
fense not  stated  in  his  answer,  even  though 
it  appear  in  his  proofs.  2  Dan.  Ch.  Pract 
(4  Am.  Ed.)  p.  712;  Moores  v.  Moores,  16 
N.  J.  Eq.  276,  279;  Bumham  v.  Dalllng,  18 
N.  J.  Eq.  132,  184.  It  Is  clear  that  tested 
by  these  rules,  the  defendant's  answer  could 
not  stand. 

Having  thus  looked  into  the  defendant's 
answer  and  found  it  insufilclent  we  will 
work  no  wrong  to  him  should  the  decree 
in  favor  of  the  complainants  be  affirmed, 
with  costs.  Even  though  an  appellant  may 
have  a  meritorious  case,  If  be  fails  to  bring 
on  the  hearing  in  an  orderly  manner,  it  ac- 
cords with  our  practice  (rule  17)  that  the 
order  or  decree  below  be  affirmed  or  the  ap- 
peal be  dismissed,  as  the  court  may  direct. 
In  this  case,  wherein  the  appellant  presents 
no  meritorious  defense,  an  affirmance  with 
costs  will  be  ordered  on  the  respondents' 
motion. 


(66  N.  J.  B.  4S6) 

MILLER  V.  MILLER. 

(CJourt  of  Errors  and  Appeals  of  New  Jersey. 

May   13,   1904.) 

DIVOBCB— PBOCGEDINO    IN    FOBEION    STATE— 

INJUNCTION. 

1.  Where,  on  a  bill  for  divorce  by  a  bnsband, 
it  appears  that  the  wife  went  to  another  state 

1 1  Se«  Divorce,  voL  17.  Cant.  Dig.  i  281. 


for  the  express  purpose  of  Institntteg  a  suit 

for  divorce,  and  without  settled  intention  to 
make  that  state  her  permanent  home,  injunc- 
tion may  be  granted  to  restrain  her  from  pro- 
ceeding in  snch  suit. 

BUI  by  Edward  L.  MiUer  against  Bfary 
Elizabeth  Miller  for  divorce.  Heard  on  mo- 
tion for  injunction  restraining  defendant 
from  further  proceeding  with  divorce  pro- 
ceedings in  South  Dakota.  From  a  decree 
granting  preliminary  injnnction,  defendant 
apipeals.    Affirmed. 

The  following  is  the  opinion  of  the  court 
below  (Beed,  V.  0.): 

"I  am  of  the  opinion  that  a  preliminary 
injunction  should  issue.  It  is  true  that  the 
facts  presented  by  the  affidavits  of  the  de- 
fendant seem  to  demonstrate  that  Mrs.  Mil- 
ler was  physically  present  in  South  Dakota 
for  a  period  of  more  than  six  months  prior 
to  the  filing  of  her  complaint  in  the  circuit 
court  of  the  Second  Judicial  Circuit  S.  D. 
But  there  Is  no  doubt  that  she  went  to  South 
Dakota  for  the  express  purpose  of  institut- 
ing a  suit  to  obtain  a  divorce.  She  says  so 
in  her  letter  to  her  son  dated  January  11, 
1903.  She  says,  'I  came  out  here  to  have  the 
business  done,  so  as  to  avoid  all  publicity  at 
home  for  your  sake  and  your  father's  family 
and  mine.'  I  am  convinced  that  this  was  the 
controlling  purpose,  and  that  when  that  pui^ 
pose  shall  have  been  accomplished,  she  has 
uo  settled  Intention  to  make  that  state  her 
permanent  home." 

Walter  H.  Bacon,  for  complainant  Bel- 
don  &  Learning,  for  defendant 

FEB  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  the  Vice  Chancellor  in  the  court  below. 


(n  N.  J.  B.  W) 
LILLARD  V.  OIL,  PAINT  ft  DRCO  GO.  et  aL 

(Court  of  Cihancery  of  New  Jersey.    June  11, 
1904.) 

COBPOEATIOnS— flUTT  BT  STOCKHOLDEBS— COST8 
— COUNSEI.   FBES. 

1.  Where  a  stockholder  of  a  corporation  sued 
in  its  behalf  to  recover  salaries  paid  certain 
oflScers  in  excess  of  the  amount  to  which  they 
were  entitled,  and  on  other  grounds,  and  recov- 
ered an  amount  as  having  been  illegally  paid  as 
salary,  but  failed  to  substantiate  the  other 
charges  of  the  bill,  he  was  entitled  to  receive 
out  of  the  money  recovered  a  reasonable  amount 
for  counsel  fees,  but  not  the  whole  of  his 
connsel  fees  and  disbursements. 

Suit  by  Benjamin  Llllard  against  the  Oil, 
Paint  &  Drug  Company  and  others.  Mem- 
orandum on  the  question  of  costs. 

For  former  opinion,  see  56  Atl.  264. 

0.  D.  Thompson,  for  complainant  Charles 
L,  Corbln,  for  defendants. 

EMERY,  V.  C.  So  far  as  complainant's 
taxed  costs  of  suit  are  concerned,  direction 
for  payment  by  all  of  the  defendants  will  be 
made.    On  the  result  of  the  trial  of  all  the 
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iBsnes;  thla  is  equitable.  But  Inasmncb  as 
complainant's  action  in  relation  to  tbe  sala- 
ries has  resulted  in  a  substantial  benefit  to 
tbe  two  New  Jersey  companies,  by  tbe  recor- 
ery  for  tbem  of  the  amount  paid  In  excess, 
and  as  this  action  was  brought  by  complain- 
ant purely  as  a  stockholder  to  protect  tbe 
rights  of  the  companies,  lie  should  not  be 
compelled  to  bear  tbe  sole  burden  of  its  le- 
coTcry,  and  is  entitled  to  receive  out  of  the 
moneys  so  recovered  for  the  companies  a 
reasonable  counsel  fee.  Meeker  v.  Winthrop 
Iron  Co.  (C.  O.)  17  fed.  48.  Upon  considera- 
tion of  all  the  circumstances  of  the  case*  I 
fix  this  counsel  fee  at  $600.  Having  failed 
In  all  the  charges  of  the  bil)  except  tlie  one  re- 
lating to  salaries,  complainant  is  not  entitled 
to  be  made  whole  for  all  his  counsel  fees  and 
disbursements  in  the  suit.  I  have  sett]^ 
decree  on  this  basis.  In  tbe  taxation  of  costs, 
complainant  will  be  allowed  for  the  sums 
paid  stenographer  for  copies  of  the  evidence, 
and  special  order  to  this  etCect  will  be  made 
If  necessary. 

(70  N.  J,  U  TR) 
NATIONAL  BANK  Or  NEW  JBRSBX  T. 
BBRRAIiL. 

(Court  of  BrrorB  and  Appeals  of  New  Jersey. 
June  20.  1001.) 

KOIIKT   PAID— ACTION   TO    KIOOVKR— laSTAXl- 

OHBCKS— BiaUT  OF  EOLDBB^APFXAIr— 

XNTBT  OF  JUDOKKNT. 

1.  The  payee  of  a  check  drawn  upon  a  bank  in 
New  Bmnswidk  indorsed  it  generallyjand  de- 
posited it  to  bis  account  in  a  Dank  in  Washing- 
ton. Tbe  Washington  bank  forwarded  it  to  the 
New  Bmnswick  l>ank  for  collection.  The  lat- 
ter bank  paid  it — by  mistake,  as  alleged.  Held, 
that  there  was  no  privity  between  the  New 
Bmnswick  bank  and  the  pevee  of  the  cheek  to 
support  an  action  by  the  former  against  the 
latter  to  recover  the  amount  of  the  check  as  for 
money  paid  by  mistake. 

2.  Tlie  holder  of  a  check  has  no  contract  with 
the  bank  on  which  it  is  drawn,  and  no  legal 
right  to  exact  its  payment.  Creveling  v.  Blooms- 
bnry  National  Bank,  46  N.  J.  Law,  255,  60 
Am.  Rep.  417,  approved. 

3.  Wliere  a  bank  receives  in  the  ordinary 
course  of  basineas  a  check  drawn  upon  it,  pre- 
sented by  a  bona  fide  holder,  who  is  without  no- 
tice of  the  fact  that  payment  thereof  has  been 
stopped,  and  the  bank  pays  tbe  amount  of  the 
ch(«k  to  sndi  holder,  it  cannot  afterwards  re- 
cover back  the  money  as  paid  by  mistake,  on  the 
ground  that  payment  of  the  check  had  been 
countermanded  by  the  drawer. 

4.  Where  an  agreed  state  of  facts,  adopted 
by  the  trial  court  as  the  basis  of  its  findings 
and  spread  upon  the  record,  includes  all  facts 
essential  to  the  determination  of  the  contro- 
versy between  the  parties,  it  will  be  treated  as 
a  special  verdict,  upon  which  the  court  of  re- 
view will  render  the  same  Judgment  that  the 
trial  court  ought  to  have  rendered. 

(Syllabus  by  the  Ourt) 

Error  to  Supreme  Court. 

Action  by  the  National  Bank  of  New  Jer- 
sey against  James  Berrall.  Judgment  for 
plaintiff.  Defendant  brings  error.  Revers- 
ed. 


^ 


2.  Sm  Banks  and  Banklns,  vol.  I,  Cent.  Dig.  || 


I      Edwin  B.  Goodell,  for  plaintiff  la  error. 
Alan  H.  Strong,  for  defendant  la  error. 

PITNEY,  J.  This  was  an  action  to  re- 
cover money  alleged  to  have  been  paid  by 
mistake.  It  was  tried  by  conswut  before  a 
Justice  of  the  Supreme  (;!ourt,  without  a  Jury, 
upon  an  agreed  state  of  facts,  and  resulted 
in  a  finding  and  Judgment  in  favor  of  the 
plaintiff.  Exc^ttions  having  been  taken  to 
the  conclusions  of  the  trial  Justice  in  mat- 
ters of  law,  the  writ  of  error  presents  tbe 
question  whether,  upon  the  admitted  facts, 
the  plaintiff  is  entitled  to  Judgment  against 
tbe  defendant.  The  essential  facts  are  as. 
follows:  One  Kllpa trick  delivered  to  de-° 
fendant,  Berrall,  bis  check  drawn  upon  the 
plaintiff  bank,  payable  to  defendant's  order. 
PlaintllPs  banking  house  Is  at  New  Bruns- 
wick, in  this  state.  The  check  was  for- 
warded, to  defendant,  who'  resided  In  Wasb- 
iagton,  D.  C,  and  was  with  reasonable  dili- 
gence indorsed  by  him  and  deposited  to  his 
account  in  tbe  C!olumbia  National  Bank  of 
Washington,  and  by  that  bank  Immediately 
passed  to  his  credit  Tbe  check  was  there- 
after forwarded  by  the  Columbia  National 
Bank  to  tbe  plaintiff  bank,  at  New  Bruns- 
wick, for  collection,  and  was  paid  by  the 
latter  In  due  course  of  business.  Before  the 
cbeck  was  presented  to  tiie  plaintiff  for  pay- 
ment, however,  Eilpatrlck,  the  drawer,  had 
instructed  the  plaintiff  not  to  pay  the  check, 
and  plainturs  emptoyA  who  afterwards  paid 
It  did  so  in  ignorance  or  forgetfulness  of  this 
Instruction.  Subsequently  tbe  plaintiff  com- 
municated with  the  defendant  by  letter,  stat- 
ing that  the  cbeck  had  been  paid  by  mis- 
take, since  payment  thereof  had  been  stop- 
ped by  Kilpatrlck;  that,  in  consequence, 
the  plaintiff  had  been  compelled  to  make 
good  the  amount  to  Kilpatrlck,  return  of 
which  it  thereupon  demanded  of  defendant 
In  exchange  for  the  check.  The  demand 
was  refused,  whereupon  this  action  was  in- 
stituted. 

In  this  situation,  there  is,  In  our  opinion, 
no  right  of  recovery,  for  two  reasons: 

1.  For  want  of  privity  between  the  par- 
ties to  the  action.  It  vrlll  be  observed  that 
the  suit  is  in  no  wise  based  upou  the  check 
as  a  commercial  instrument  The  paper  was 
not  protested,  and  the  conditional  ilablllty 
of  Berrall,  as  indprser,  to  i»y  the  amount , 
to  the  holder  in  the  event  of  dishonor  of  the 
cbeck  upon  presentation,  followed  by  notice 
to  him,  has  never  become  fixed.  Nor  does 
the  case  present  an  instance  of  the  Attempt 
to  follow  money  that  is  Impressed  with  a 
trust  into  the  hands  of  a  third  party,  who 
bas  taken  it  with  notice  of  the  trust,  or  with- 
out parting  with  value  in  exchange.  The 
money  that  Berrall  received  was  the  money 
of  the  Washington  bank,  placed  by  that  bank 
to  bis  credit  upon  the  deposit  of  the  cbeck 
to  his  account.  That  transaction  was  in  ef- 
fect a  sale  of  negotiable  paper  by  Berrall 
to  that  bank.    The  money  that  the  plaintiff 
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bank  aft^rwarda  paid  for  the  same  paper 
went  to  the  Washington  bank,  and  not  to 
Berrall.  The  two  transactions  were  separate 
and  distinct.  Under  such 'circumstances,  the 
right  to  recover  money  paid  by  mistake  ex- 
ists only  as  against  the  party  to  whom  the 
payment  In  question  was  made.  In  this 
case  the  Washington  bank  was  the  recipient 
of  the  dictated  payment,  not  Berrall.  If 
Berrall  bad  deposited  the  check  In  the  Wash- 
ington bank  for  collection  for  his  account, 
the  action  of  that  bank  in  forwarding  It  to 
New  Brunswick  for  collection  would  have 
been  stamped  with  agency  in  behalf  of  Ber- 
rallj  and  payment  by  the  New  Brunswick 
bank  (now  plaintiff)  to  the  Washington  bank 
would  have  been  payment  to  Berrall,  within 
the  rules  of  privity.  But  Berrall  did  not  de- 
posit the  check  for  collection.  His  indorse- 
ment was  general,  and  Its  purpose  was  un- 
qualified, for  the' amount  of  the  check  was 
immediately  passed  to  his  credit  by  the 
Washington  bank.  That  constituted  that 
bank  the  owner  of  the  check.  Hoffman  v. 
First  National  Bank  of  Jersey  City,  46  N. 
3.  Law,  604.  What  that  bank  afterwards  did 
in  forwarding  the  check  for  collection  was 
done  for  its  own  account,  and  the  payment 
received  by  It  from  the  plaintiff  bank  was 
received  as  principal,  and  not  as  agent  The 
authorities  cited  to  the  contrary  are  not  in 
point  In  S  Am.  &  Bng.  Encyd.  Law  (2d 
Bd.)  tit  "Banks  and  Banking,"  the  language 
on  page  817,  that  "the  fact  that  a  deiwsltor's 
account  is  credited  with  the  amount  of  the 
Items  taken  for  ooUectUm  does  not  of  itself 
operate  to  transfer  the  title  to  the  paper, 
for,  by  the  custom  of  bankers,  the  collection 
is  charged  back  at  once,  if  not  made,"  is  lim- 
ited by  the  force  of  the  words  Italicized.  In 
Appleton  Bank  t.  McGilvray,  4  Gray,  518, 
64  Am.  Dec.  02,  the  payee  of  a  note  empow- 
ered an  agent  to  collect  it  for  him,  and  the 
payee  was,  of  course  held  liable  as  prin- 
cipaL  Merchants'  Ins.  Co.  v.  Abbott,  131 
lilass.  897,  was  a  case  where  an  Insurance 
loss  was  paid  to  the  assignee  of  the  Insured 
at  bis  request,  in  discharge  of  his  debt,  and 
on  bis  fraudulent  proof  of  loss.  There  the 
insnred  was,  of  coarse,  held  liable  to  refund. 
2.  But  even  If  the  want  of  privity  were 
no  obstacle,  in  our  opinion  the  case  shows 
no  ground  for  recovery,  because  the  money 
was  not  paid  by  mistake,  within  the  mean- 
ing of  the  legal  rule  that  permits  a  recovery. 
There  was  no  legal  obligation  on  the  part  of 
the  plaintiff  to  pay  the  check,  and  this  aside 
entirely  from  the  fact  that  it  bad  received 
notice  to  stop  payment  We  concur  in  the 
view  expressed  by  the  Supreme  Court  In 
Orevellng  v.  Bloomsbury  National  Bank,  46 
N.  J.  Law,  255,  50  Am.  Eep.  417,  that  the 
holder  of  a  check  has  no  contract  with  the 
bank  on  which  It  Is  drawn,  and  no  legal  right 
to  exact  payment  In  this  case,  therefore, 
tlie  check  was  voluntarily  paid  by  the  plain- 
tiff to  the  Washington  bank.  Since  the  pres- 
ent controversy  arose,  the  rule  of  the  Crev^- 


Ing  Case  has  been  established  la  statutory 
form  by  the  general  act  of  1902  relating  to 
negotiable  instruments  (P.  L.  1902,  p.  614,  c 
184,  I  189).  As  between  the  holder  :of  a 
check  and  the  bank  upon  which  it  is  drawn, 
the  latter  is  bound  to  know  the  state  of  the 
depositor's  account  Before  paying  the 
check,  it  must  take  Into  consideration  wheth- 
er it  was  drawn  against  funds,  and  whether 
the  order  for  payment  evidenced  by  the  check 
has  snbseqtiently  been  revoked.  Therefore, 
where  a  bank  receives  in  Qie  ordinary  course 
of  business  a  check  drawn  upon  it,  and  pre- 
sented by  a  bona  fide  holder,  wtio  Is  without 
notice  of  any  infirmity  therein,  and  the  bank 
pays  the  amount  of  the  check  to  such  bolder, 
it  finally  exercises  its  option  to  pay  or  not 
to  pay,  and  the  transaction  Is  closed,  as  be- 
tween the  parties  to  the  payment  Boylston 
National  Bank  v.  Richardson,  101  Mass. 
287;  Oddle  v.  National  City  Bank,  45  N.  Y. 
735,  6  Am.  Rep.  160;  National  Bank  v.  Burk- 
hardt,  100  V.  S.  686,  689,  25  L.  Ed.  766; 
Manufacturers'  National  Bank  t.  Swift,  70 
Md.  616,  17  AtL  336.  14  Am.  St  R^.  381; 
Riverside  Bank  v.  First  National  Bank,  74 
Fed.  276,  20  C.  C.  A.  181.  Other  cases  will 
be  found  cited  in  22  Am.  &  Bng.  Enc.  Law 
(2d  Ed.)  p.  623.  Of  the  cases  cited  to  the 
contrary,  only  two  require  notice.  Mer^ 
chants'  National  Bank  v.  National  Eagle 
Bank,  101  Mass.  281,  100  Am.  Dec.  120, 
seems  to  have  turned  upon  the  effect  of  the 
rules  of  a  clearing  house  association,  and 
was  distinguished  by  the  same  court  In  the 
case  of  Boylston  National  Bank  v.  Richard- 
son, 101  Mass.  287,  decided  at  the  same  time, 
and  already  dted.  In  Northampton  National 
Bank  t.  Smith,  169  Mass.  281,  47  N.  E.  1009, 
61  Am.  St  Rep.  283,  the  only  question  pre- 
sented was  whether  the  action  for  recovery 
of  the  money  could  be  maintained  wlthoat 
first  tendering  the  check  to  the  defendant 
The  court  answered  this  question  In  the  nega- 
tive. Whether  after  such  tender  the  action 
could  be  maintained,  was  not  passed  upon. 
The  mle  that  holds  a  bank  bound  to  know  the 
state  of  the  depositor's  account,  and  to  take 
cognizance  of  this  and  other  transactions 
between  it  and  the  depositor  before  making 
payment  of  a  check  duly  presented,  has  even 
been  extended  so  far  as  to  require  the  bank 
to  pass  upon  the  genuineness  of  the  depos- 
itor's signature  to  the  check,  so  that,  where 
it  pays  out  money  on  a  check  upon  which 
its  depositor's  name  has  been  forged,  to  a 
bona  fide  holder  for  value.  It  has  been  held 
that  the  bank  cannot  recover  back  the  mon- 
ey. This  topic  Is  fully  treated  in  6  Am.  & 
Eng.  Bnc.  Law  (2d  Bd.)  tit  "Checks,"  p.  1071, 
where  will  be  found  an  ample  citation  of  au- 
thorities. See,  also,  22  Am.  &  Eng.  Bnc  Law 
(2d  Ed.)  tit  "Payment,"  p.  628,  etc.  The 
question  of  a  forged  cbeiik  is,  of  course,  not 
presented  In  this  case.  Obviously,  also,  the 
case  raises  no  question  of  the  right  of  the 
drawer,  as  between  himself  and  the  bank,  to 
countermand  payment  of  a  cbeck  after  it  has 
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been  passed  to  a  bona  flde  holder.  See  6 
Am.  &  Gng.  Enc.  Law  <2d  Ed.)  tit  "Checks," 
pw  1078. 

The  Judgment  under  review  must  be  re- 
versed. And  as  the  agreed  state  of  facts, 
adottted  by  the  trial  Judge  aa  the  Joasis  of 
his  findings  and  spread  upon  the  record,  In- 
cludes all  facts  essential  to  the  determination 
of  the  controversy  between  the  parties,  it 
should  be  treated  as  a  special  verdict,  upon 
wbich  this  court  will  render  the  same  Judg- 
ment that  the  trial  court  ought  to  have  ren- 
dered. Sullivan  V.  Tlscontl,  68  N.  J.  Law, 
543,  661,  53  Atl.  588,  affirmed  68  N.  J.  Law, 
402,  56  AtL  1133.  . 

Therefore  let  Judgment  final  be  entered  in 
favor  of  the  defendant,  with  costs. 


(«7  N.  J.  B.  SU) 

EVANS  v.  NEW  AUDITORIUM  PIEE  CO. 

(Coart  of  Chancery  of  New  Jersey.    June  3, 

1904.) 

nniDS  —  BESTBICTIVE      COVENANTS  —  APFUOA- 
TION— E  NTOBCBKENT. 

1.  An  owner  of  lands  bordering  on  big^-water 
mark,  who  has  not  obtained  the  state's  title  to 
the  lands  lying  in  front  of  his  property  and  be- 
low high-water  mark,  cannot  charge  the  latter 
with  an  easement  enforceable  against  a  sab- 
seqaent  grant  by  the  state  of  its  title  in  those 
lands. 

2.  Where  an  owner  of  land  bordering  on  high- 
water  mark  conveyed  the  same  by  a  deed  con- 
taining a  covenant  against  the  erection  of  any 
building  nearer  than  27  feet  to  a  certain  street, 
this  restriction  did  not  apply  to  laiids  subse- 
quently added  by  natural  accretion  to  that  con- 
veyed. 

3.  Where  several  owners  of  lots  fronting  on 
a  beach  joined  in  a  deed  granting  to  a  city  an 
easement  in  a  strip  of  land  several  miles  long, 
and  passing  over  the  property  of  a  great  many 
different  owners,  to  be  used  for  a  walk,  with  a 
covenant  that  no  buildinga  should  be  erected 
on  the  ocean  side,  one  of  the  co-grantors  was 
entitled  to_  restrain  one  of  the  other,  grantors 
from  building  a  structure  on  the  ocean  side  of 
the  walk  on  land  which  the  latter  grantor  had, 
subsequent  to  the  covenant,  acquired  from  the 
state. 

Suit  by  Charles  Evans  against  the  New 
Auditorium  Pier  Company.  Decree  for  com- 
pialnant 

Burrows  C.  Godfrey  and  Jay  Ten  Eyck,  for 
complainant.  C.  D.  Thompson,  for  defend- 
ant. 

OREY,  C.  The  complainant  seeks  to  re- 
strain the  defnidant  company  from  con- 
Btmcting  a  lateral  addition  to  its  pier,  which 
la  located  close  to  the  ocean  end  of  Penn- 
sylvania avenue,  at  Atlantic  City.  The  bill 
of  complaint  presents  several  grounds  fOr 
the  restraint,  based  upon  restrictions  ex- 
pressed in  three'  different  deeds,  under  which 
the  complainant  contends  that  he  has  a 
Btatns  which  entitles  him  to  the  relief  which 
he-  asks. 

This  case  was  considered  on  the  hearing  of 
an  application  for  a  preliminary  injunction. 
In  which  an  opinion  was  given  on  most  of  the 
points   raised  by  tlte  pleadings.     It  is  re- 


ported In  63  N.  J.  Eq.  675,  53  AtL  111.  The 
same  questions  here  presented,  against  the 
building  of  the  same  lateral  addition  to  the 
defendant's  pier,. were  also  much  more  elabo- 
rately argued  In  the  cause  wherein  Atlantic 
City  was  the  complainant  against  the  New 
Auditorium  Pier  Company,  seeking  to  en- 
force the  covenants  of  the  Boardwalk  deed 
of  April  30,  1896,  made  to  Atlantic  City  by 
Charles  Evans,  Richard  Loper,  and  others. 
That  case  is  reported  in  63  N.  J.  Eq.  645,  53 
Atl.  89.  That  case  has  also  been  heard  on 
final  bearing  and  an  opinion  given  to  the 
same  effect.  This  final  hearing  of  this  cause 
is  on  substantially  the  same  lines  as  were 
presented  In  those  cases.  Almost  all  the 
proof  is  dociuuentary,  and  was  'before  the 
court  at  the  preliminary  hearing.  A  stipula- 
tion as  to  the  facts  agreed  upon  between 
the  {jarties  covers  nearly  the  same  ground 
as  the  affidavits  annexed  to  the  bill  and  the 
answering  affidavits  of  the  defendant,  which 
were  used  at  the  preliminary  hearing. 

In  the  bill  of  complaint,  Mr.  Evans  bases 
his  right  to  a  restraint  upon  his  status  under 
three  several  deeds  set  out  or  referred  to  In 
the  bill.  The  first  deed  was  made  by  Charles 
Evans  to  Atlantic  City  on  January  2,  1890. 
It  grants  an  easement  for  a  Boardwalk  at 
the  ocean  edge,  with  an  attending  covenant 
restraining  the  erection  of  any  buildings 
oceanward  of  the  Boardwalk.  The  second 
deed  was  made  by  Charles  Evans  to  Rich- 
ard F.  Loper  on  July  22,  1895,  conveys  a 
lot  of  land  opposite  Mr.  Evans'  hotel,  on 
Pennsylvania  avenue,  at  the  ocean  front,  and 
Imposes  on  the  grantee  a  covenant  that  he 
and  his  assigns  should  never  erect  on  the  . 
premises  granted  any  house  or  building  near- 
er the  line  of  Pennsylvania  avenue  than 
27  feet  from  tiie  property  line.  The  third 
deed  is  what  has  been  described  as  the  Board- 
walk deed  or  covenant,  dated  April.  30,  1896, 
made  by  Charles  Evans  and  Richard  F. 
Loper,  and  many  others,  owners  of  the  ocean 
front,  to  the  city  of  Atlantic  City.  This  deed 
creates  the  easement  of  way,  60  feet  wide, 
of  the  present  new  steel  Boardwalk  along 
the  ocean  front  of  Atlantic  City,  with  re- 
strictions against  the  erection  of  any  bolld- 
Ihg  on  the  ocean  side  of  the  Boardwalk,  ez- 
c^t  that  an  owner  may  build  on  his  prop- 
erty a  pier,  provided  the  same  Is  1,000  feet 
long  and  is  built  of  steel  or  iron.  The  claims 
of  the  complainant,  Evans,  under  the  first 
and  second  deeds  above  referred  to,  are  fully 
discussed  In  the  two  opinions  above  cited — 
especially  in  63  N.  J.  Bq.  662,  53  AU.  106, 
et  seq.,  citing  cases  on  the  subject.  When 
those  deeds  were  made,  Evans  had  no  title 
to  the  lands  lying  below  high-water  mark. 
The  defendant's  proposed  construction,  which 
Is  now  challenged,  is  located  below  high-wa- 
ter mark.  Evans  could  not  charge  the  lands 
which  he  did  not  own  with  restrictions  as  to 
their  ose.  The  rule  holds  good  when  a  ri- 
parian owner,  who  has  not  acquired  the 
state's  right  to  lands  lying  below  blgh-wat« 
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mark,  attempts  to  reetrlct  tbe  use  of  sncb 
lands.  Tbe  declaiona  on  the  question  de- 
clare that  an  attempted  charge  by  such  a 
riparian  owner  does  not  bind  the  lands  lying 
below  blgh-water  mark,  when  the  state  shall 
have  subsequently  granted  them  to  another 
person.  See  third  paragraph  of  syllabus,  63 
N.  J.  Eq.  645,  53  Atl.  99. 

The  complainant,  respecting  the  restriction 
against  erecting  buildings  within  27  feet  of 
p^msylvania  avenue,  contained  in  the  deed 
from  Evans  to  Loper  of  July  22,  1895,  though 
admitting  that  the  deed  did  not  convey  the 
lands  on  wliich  the  defendant  is  building, 
yet  Insists  that  since  that  time  there  has 
been  a  natural  accretion  which  has  carried 
the  high-water  mark  of  the  lands  conveyed 
further  Into  the  ocean;  that  this  accretion 
has  taken  Pennsylvania  avenue  with  it,  by 
operation  of  law ;  and  that  the  restriction  on 
the  lot  originally  conveyed  is  also  extended 
over  tbe  new  accretion  bordering  on  that 
avenue.  Tbe  claim  is.  In  my  view,  not  sus- 
tainable. It  Is  within  the  rulings  above 
referred  to,  which  hold  that  the  restriction 
Imposed  is  limited  to  the  lands  which  the 
grantor  owned  when  the  deed  was  made,  and 
that  he  cannot,  as  riparian  owner,  impose'  an 
easement  upon  the  state's  land  lying  under 
water  in  front  of  his  own  which  shall  bind 
the  state's  subsequent  grantee. 

The  complainant's  position  regarding  the 
third  conveyance — ^the  Boardwalk  deed  or 
covenant  of  April  30,  1806 — stands  on  very 
different  basis.  He  is  an  owner  of  beach 
front  bordering  on  the  Boardwalk.  His 
lands  presently  enjoy  the  benefit  of  the 
Boardwalk,  the  use  and  value  of  which  are 
threatened  by  the  defendant's  proposed  stmc- 
tare,  which  Is  a  step  to  shut  in  tbe  Board- 
walk from  the  sea  view,  for.  If  the  defendant 
company  may  build  on  the  ocean  side  paral- 
lel with  the  Boardwalk,  so  may  every  other 
owner,  and  Its  whole  distinctive  attraction 
may  be  thus  destroyed.  Mr.  Evans  was  also 
one  of  the  co-grantors  who  joined  in  the 
Boardwalk  covenant  of  April  30,  1896,  giv- 
ing Atlantic  City  the  easement  over  his  por- 
tion of  the  way.  Mr.  Richard  F.  Loper.  then 
tbe  owner  of  tbe  locus  In  quo  by  purchase 
from  the  state  of  New  Jersey  by  his  deed 
from  the  riparian  commissioners,  dated  Au- 
gost  29,  1895,  joined  with  Mr.  Evans  and 
Others  In  the  covenants  of  April  30,  1896. 
Bach  of  these  co-grantors  gave  up  that  part 
of  his  own  land  which  was  covered  by  the 
Boardwalk  strip.  In  consideration  of  a  like 
gift  made  by  his  co-grantors.  The  attending 
covenants,  securing  light,  air,  and  view,  were 
obtained  for  a  like  consideration.  It  was 
a  general  scheme  of  public  improvement,  in 
which  all  participated.  Its  form  was  a 
covenant  with  Atlantic  City,  but  In  fact  It 
was  a  gift  by  the  co-grantors  to  the  public 
and  to  each  other.  Atlantic  City  paid  noth- 
ing to  tbe  grantors.  All  the  values  were  giv- 
en by  tbe  grantors.  No  one  grantor,  nor  any 
one  claiming  under  him,  having  accepted  the 


benefits  of  tbe  other's  gifts,  can  be  permitted 
to  destroy  its  value  in  an  essential  particor 
lar,  as  the  defendant  company  now  seeks  to 
do.  Its  Auditorliun  pier  is  built  Immediately 
contiguous  to  the  Boardwalk,  using  it  for 
access  to  Its  Auditorium  building.  Any  co- 
grantor  who  Joined  in  tbe  gift  of  the  ease- 
ment has  a  status  to  enforce  the  general 
scheme  arranged  and  perfected  by  it. 

The  defendant  contends  that  there  is  no 
proof  of  a  general  plan,  no  meetings  of  own- 
ers, no  conference  or  association  for  any 
general  object.  It  beems  to  me  that  it  la  im- 
possible to  read  the  Boardwalk  covenant 
deeds,  and  follow  the  course  of  its  lines  for 
the  several  miles  of  its  lengUi  over  dosens 
of  ownerships  at  the  ocean  edge,  without  per- 
ceiving on  the  face  of  those  covenants  every 
indication  of  a  common  purpose  on  the  part 
of  the  vairous  owners  to  contribute  to  the 
creation  of  a  public  promenade  at  the  beach 
front,  with  free  light,  air,  and  ocean  view. 

The  other  questions  raised  in  these  cases 
are  discussed  in  tbe  opinion  filed  at  the 
same  time  with  this  one,  in  the  case  of  At- 
lantic City  ▼.  New  Auditorium  Pier  Com- 
pany, 63  N.  J.  Eq.  644,  63  Atl.  99,  on  final 
hearing. 

I  will  advise  a  decree  for  tbe  complainant, 
nnder  the  provisions  of  the  Boardwalk  cove- 
nant of  April  30,  1896. 

(M  N.  J.  B.  W) 
POWER  V.  POWER. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1904.) 

DIVOBCS — DESltKTION — CUSTOnT    OF    CEILnKBIT. 

1.  Although  a  husband,  after  separatine  him- 
self from  his  wife  and  children  without  lawful 
excuse,  still  provides  for  their  support,  his  con- 
duct may  constitute  the  matrimonial  offense  of 
desertion. 

.  2.  If,  after  a  husband  has  deserted  his  wife, 
articles  of  separation,  recitinR  that  they  agree 
to 'live  apart,  are  signed  by  them,  the  husband 
may  notwithstanding  be  adjudged  guilty  of  con- 
tinued, willful,  and  obstinate  desertion,  in  case 
it  be  shown  that  he  knew  his  wife's  attitude  to 
be  one  of  dissent  from  the  separation,  and  his 
own  attitude  was  one  of  determination  to  con- 
tinue it,  whether  the  articles  were  rfgned  or 
not. 

3.  Under  the  circumstances  of  this  case,  a 
divorce  being  granted  because  of  desertion  by 
the  husband,  the  custody  of  two  children — one 
10  years  old  and  the  other  5— was  awarded  to 
the  wife. 

Hendrickson,  Pitney,  Swayse,  and  'Vroom,  JJ., 
dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Mary  M.  Power  against  Henry 
Power.  Decree  for  defendant  (55  Atl.  Ill), 
and  plaintiff  appeals.    Reversed. 

Richard  V.  Undabury  and  Wm.  R.  Bar* 
ricklo,  for  appellant  Crouse  &  Perkins,  for 
respondent 

DIXON,  J.  The  parties  to  this  suit  were 
married  June  24,  1891,  In  Montclair,  and  re- 
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aided  there  as  bnsband  and  wife  until  Sep- 
tember, 1899,  during  which  time  they  bad 
three  children,  of  whom  two  are  still  livhig. 
For  some  time  prior  to  September,  1899, 
their  cohabitation  had  not  been  harmonlons, 
and  early  in  that  month  the  husband  told  bis 
wife  that  her  presence  was  extremely  dis- 
tasteful to  him,  that  he  was  Tery  sorry  he 
bad  ever  met  her,  and  that  he  did  not  wish 
to  live  with  her.  To  this  the  wife  replied 
that  she  was  perfectly  willing  to  do  every- 
thing tn  her  power  to  make  their  home  life 
as  pleasant  as  possible,  and  that  it  made  her 
extremely  nnbappy  to  see  matters  in  such  a 
condition,  and  she  asked  him  U  they  could 
not  be  adjusted.  He  answered  that  be  had 
not  the  slightest  Intention  of  trying  in  any 
manna:  whatever;  that  he  did  not  desire  and 
did  not  Intend  to.  A  day  or  so  afterwards 
the  wife  requested  her  brother-in-law,  Mr. 
Westervelt,  to  see  her  husband  about  their 
difficulties.  Mr.  Westervelt  did  so,  and  on 
the  witness  stand  thus  related  his  interviews 
with  the  bnsband:  "I  told  Dr.  Power  [the 
husband]  that  his  vrlfe  had  told  me  of  her 
last  conversation  with  him;  that  she  wanted 
me  to  see  him;  that  his  father  also  wanted 
me  to  see  him,  and  do  wliat  I  could  to  make 
blm  willing  to  continue  to  live  with  her.  I 
asked  him  if  be  would  not  be,  under  any  dr- 
cnmstances,  willing  to  do  so;  told  him  she 
had  asked  me  to  ask  him  that  He  said  he 
would  not;  he  would  not  live  with  her  under 
any  circumstances;  he  wanted  to  be  rid  of 
ber.  I  asked  him  what  his  reasons  were— 
whether  be  had  anything  against  her.  He 
said.  That  has  noting  to  do  witn  the  case;' 
the  fact  was  that  he  would  not  live  with  her. 
I  tried  to  make  him  change  his  mind;  talked 
to  him  about  the  disgrace  it  would  bring  upon 
hl8  children;  suggested  to  him  that  it  would 
be  more  expensive  than  he  could  stand.  I 
brought  every  means  I  could  think  of  to  bear 
upon  him  to  make  him  state  that  he  would 
be  willing  to  try  to  continue  to  live  with  his 
wife.  He  refused.  I  asked  him  if  there  was 
act  something  she  could  do— any  change  she 
could  make  in  the  course  of  her  living— that 
would  make  him  more  contented  with  his 
borne  lite;  stated  that  she  was  willing  to  do 
anything  tliat  he  would  ask  her.  He  said 
there  wasn't  anything."  A  few  days  after- 
wards, "on  the  morning  of  September  14th, 
I  went  into  bis  office  shortly  after  breakfast. 
I  said  that  his  wife  had  asked  me  to  make 
another  appeal  to  him;  that  she  was  exceed- 
ingly desirous  on  the  children's  account,  if 
on  no  other,  to  keep  the  home  together— to 
patch  things  up  so  that  tbey  could  continue 
to  live  together.  He  cut  me  ■mrj  short,  and 
said  there  was  nothing  further  of  that  kind 
to  discuss— he  wouldn't  discuss  it— and  fur- 
thermore he  thought  he  had  made  it  clear  to 
me  the  last  time  I  had  seen  him  that  what 
be  wanted  was  a  divorce.  He  expressed  a 
wish  that  she  should  get  a  divorce  from  him. 
I  said  she  was  unwilling  to— wouldn't  do  it. 
He  asked  me  questions  about  the  law  in  the 
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matter  [Mr.  Westervelt  being  a  lawyer],  and 
I  explained  it  to  him.  'Well,'  he  said,  'I  want 
that  divorce,  and  I  don't  want  anything  else 
—all  my  efTorts  will  be  directed  to  that  end— 
and  I  want  you  to  put  it  to  Mary  [Mrs.  Pow- 
er] in  that  light' "  The  truth  of  this  narration 
Is  not  denied.  On  the  same  day  the  husband 
left  home,  and  went  to  live  with  bis  father, 
in  the  same  town,  and  since  tbat  time  the 
husband  and  wife  have  lived  apart  Imme- 
diately after  the  separation  the  husband  em- 
ployed an  attorney  (Mr.  Jones)  to  act  for  him 
in  the  matter.  Thereupon  Mr.  Jones  saw  Mr. 
Westervelt,  and  assured  him  that  Dr.  Power 
would  not  retiun  to  the  house  while  his  wife 
was  In  it;  tbat  It  was  desirable  to  arrange 
some  modus  vlvendi;  that  Dr.  Power  would 
require  his  wife  to  leave  Montclalr,  and  sign 
away  ail  her  dower,  as  a  condition  of  receiv- 
ing any  support  from  him;  that  Dr.  Power 
wanted  to  keep  Ills  house  and  bis  office,  which 
was  in  It  (he  being  a  physician),  and  Mrs. 
Power  most  leave,  as  he  would  not  live  with 
ber;  tbat,  if  she  did  not  leave  Montclah:,  and 
sign  an  agreement  which  should  be  prepared, 
she  wonld  not  get  any  support  from  him, 
but,  if  she  did  do  so.  Dr.  Power's  fathw 
would  be  willing  to  look  after  the  matter  of 
Income.  This  being  the  attitude  of  the  par- 
ties, an  agreement  was  prepared,  and  on 
November  15,  1899,  Mrs.  Power,  on  the  advice 
of  Mr.  Westervelt,  and  having,  she  says,  no 
other  alternative,  Joined  with  her  husband 
and  a  trustee  In  signing  it  This  writing  de- 
clares that  Dr.  and  Mrs.  Power  agree  that 
they  will  live  and  continue  to  live  apart;  that 
Mrs.  Power  shall  not  remain  In  Montclalr, 
but,  outside  of  that  town,  shall  have  the 
right  to  choose  her  own  separate  residence;, 
that  she  shall  execute  proper  instruments  for 
relinquishing  ber  right  of  dower;  that  she 
shall  have  the  custody  of  the  children  until 
they  are  seven  years  of  age,  after  which 
their  custody  shall  be  subject  to  further  ar- 
rangement; and  that  Dr.  Power  will  pay  td 
the  trustee  |95  a  month  for  the  support  of 
Mrs.  Power  and  the  children  during  her  nat- 
ural life,  subject  to  deduction  in  certain  sped- 
fled  events.  Upon  the  execution  of  this  In- 
strument, Mrs.  Power,  with  her  children, 
moved  to  the  city  of  New  York,  where  sbe 
has  since  resided,  receiving  from  her  bns- 
band or  his  father  $95  per  month,  and  by 
her  own  exertion  as  a  teacher  earning  the 
rest  of  her  necessary  expenses.  In  Novem- 
ber, 1902,  she  filed  a  petition  in  the  Court  of 
Chancery  for  divorce  because  of  her  hus- 
band's desertion,  but  after  hearing,  the  peti- 
tion was  dismissed  on  the  ground,  first,  that 
there  bad  been  no  desertion;  second,  that 
If  there  bad  been,  it  ceased  to  be  willful  and 
obstinate  upon  the  execution  of  the  agree- 
ment From  this  dismissal  the  petitioner  ap- 
peals. 

That  on  September  14,  1899,  Dr.  Power 
deserted  his  wife,  seems  to  us  IndubltaUe. 
Having  declared  to  b»  that  he  would  not  live 
with  her,  having  heard  her  earnest  expres- 
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sioDB  of  desire  that  their  cohabitation  should 
be  continued,  he  abandoned  the  matrimonial 
home,  and  asserted  his  determination  not  to 
return  while  she  was  there.  Certainly  noth- 
ing more  is  wanting  to  malce  desertion  com- 
plete. Tliat  he  continued  to  send  prorlsiona 
to  the  house,  so  that  his  wife  and  children 
might  have  food,  may  Indicate  that  he  had 
not  giren  up  all  concern  for  their  existence, 
but  Is  not  at  all  inconsistent  with  the  matri- 
monial offense  called  "desertion."  As  was 
said  by  Lord  Penzance  In  Yeatman  v.  Teat- 
man,  L.  R.  1  P.  &  D.  489:  "A  wife  is  entitled 
to  her  husband's  society  and  the  protection 
of  his  name  and  home  in  cohabitation.  The 
permanent  denial  of  these  rights  may  be  ag- 
gravated by  leaving  her  destitute,  or  mitigat- 
ed by  a  liberal  provision  for  her  support;  but 
If  the  cohabitation  is  put  an  end  to  against 
the  consent  of  the  wife,  and  without  the  in- 
tention of  renewing  it,  the  matrimonial  of- 
fense of  desertion  Is,  in  my  judgment,  com- 
plete." To  the  same  effect  was  the  decision 
in  Magrath  v.  Magrath,  103  Mass.  577,  4  Am. 
Rep.  579,  which  is  anonymous.  Watson  v. 
Watson,  52  N.  J.  Eq.  349,  28  Atl.  467,  was 
cited  with  approval  by  Chancellor  McGIll. 

The  effect  upon  this  desertion  produced  by 
the  agreement  of  November  16, 1899,  requires 
more  consideration.  It  is  certain  that  the 
agreement  did  not  give  to  either  spouse,  as 
against  the  other,  the  right  to  continue  the 
separation.  Notwithstanding  it,  each  was 
entitled  to  demand  of  the  other  a  resumption 
of  marital  relations.  Melony  v.  Melony,  cited 
in  1  N.  J.  Eq.  391;  Aspinwall.T.  Asplnwall, 
49  N.  J.  Eq.  302,  24  Ati.  926.  Consequently 
the  only  question  Is  whether  It  either  indi- 
cates or  gave  rise  to  a  change  in  the  mental 
attitude  of  either  party,  showing  mere  con- 
sent to  the  separation,  instead  of  .protest  on 
the  part  of  the  wife,  and  Instead  of  obstinate 
persistence  on  the  part  of  the  husband. 

In  solving  this  question  the  terms  of  the 
'instrument  are  of  course  Important,  and  they 
militate  strongly  against  the  position  of  the 
appellant.  But  from  the  very  nature  of  the 
Inquiry  they  cannot  be  conclusive.  They  are 
only  a  part  of  the  circumstances  from  which 
the  truth  must  be  inferred.  No  matter  bow 
explicit  the  declaration  of  the  wife's  agree- 
ment to  live  apart  from  her  husband,  and  to 
release  him  from  bis  marital  obligations.  It 
is  credible  that  she  was  but  yielding  to  the 
necessities  of  the  case;  still  recognizing,  as 
the  law  recognized,  the  continuance  of  mari- 
tal duty  both  for  herself  and  for  her  husband. 
And  It  is  equally  credible  that  the  husband 
was  aware  of  this  condition,  and  remained 
separated  from  his  wife  not  because  he  be- 
lieved she  assented  to  such  separation,  but 
because  his  resolution  never  to  resume  co- 
habitation was  unaltered.  If  such  a  state  of 
facts  appears,  they  constitute  willful,  contin- 
ued, and  obstinate  desertion,  no  matter  what 
Is  said  in  articles  of  separation.  1  Bish.  M. 
&  D.  (6th  Ed.)  §  805b.  Such  was  the  deci- 
sion in  Nott  T.  Nott,  L.  R.  1  P.  &  D.  351,  and 


Id  Crabb  v.  Crabb,  Id.  601,  the  judge  ordi- 
nary remarked  upon  the  distinction  between 
a  separation  Induced  by  a  written  agreement, 
and  a  separation  of  which  the  real  cause  was 
the  determination  of  a  husband  to  abandon 
his  wife,  and  the  writing  only  put  a  false 
face  upon  the  transaction.  In  Moores  t. 
Moores,  16  N.  J.  Eq.  275,  Chancellor  Green 
gave  effect  to  such  a  deed  of  separation  as  a 
ground  for  defeating  an  application  by  the 
husband  for  divorce  because  of  his  wife's  de- 
sertion, notwithstanding  her  continued  pur- 
pose not  to  live  with  the  complainant;  but 
he  based  his  conclusion  also  upon  the  fact 
that  the  husband  has  never  intimated  a  de- 
sire, or  even  a  willingness,  that  the  state  of 
separation  should  cease.  Evidently  he  thought 
that  such  an  intimation  made  in  good  faith 
would  strip  the  deed  of  its  force.  His  quota- 
tion from  the  opinion  la  Bntier  v.  Butler,  1 
Pars.  Eq.  Cas.  336,  clearly  shows  that,  when 
such  a  deed  has  been  signed,  the  question 
still  remains  whether  the  separation  resulted 
from,  or  was  continued  because  of,  the  agree- 
ment expressed  in  it,  or  was  the  willful  and 
perverse  conduct  of  a  deserter. 

If,  with  this  view  of  the  question  at  issue, 
we  consider  the  evidence,  the  statutory  fault 
of  the  husband  is  proved.  When,  in  Septem- 
ber, 1899,  Dr.  Power  left  his  wife  and  their 
two  children,  one  under  six  and  the  other 
under  one  year  of  age,  Mrs.  Power  had  no 
means  of  livelihood,  except  as  she  could  earn 
it  or  It  should  be  given  to  her.  Her  husband, 
although  a  physician  in  middle  life,  was  earn- 
ing BO  little  that  alimony  secured  by  judicial 
decree  would  furnish  ^ery  scant  mainte- 
nance. His  purpose  not  to  have  her  living  in 
his  home  was  declared  to  be,  and,  after  ut- 
most efforts  to  change  It,  seemed  to  be.  Ir- 
revocable, and  was  already  in  course  of  exe- 
cution. Her  brother-in-law,  her  only  counsel- 
or, advised  that  she  submit  to  wluit  was  de- 
manded, on  the  condition  of  any  voluntary 
contribution  for  support  of  herself  and  her 
littie  ones;  and  her  father-in-law,  a  man  of 
wealth,  promised  such  contribution  on  her 
compliance  with  her  husband's  demands.  In 
yielding  under  these  circumstances,  there  Is 
no  sign  of  any  withdrawal  from  that  disposi- 
tion of  which  she  and  her  counsel  had  given 
bet  husband  repeated  assurances— a  disposi- 
tion protesting  against  separation,  and  will- 
ing to  do  anything  to  win  the  husband  back 
to  their  home.  She  was  but  saving  what  was 
salvable  from  the  inevitable  wreck.  The  con- 
tinuance of  the  husband's  determination  Is 
also  manifest  His  demand  that  she  should 
leave  not  only  the  house,  but  even  the  town 
where  they  had  lived,  so  that  Ills  practice 
might  be  as  littie  as  possible  disturbed;  the 
insertion  of  that  provision  la  the  deed  of 
separation;  his  desire,  expressed  before  the 
deed  was  signed,  that  his  wife  should  know 
that  he  was  absolutely  Intent  on  divorce;  Ida 
assertion,  when  examined  in  this  cause,  that 
he  bad  "had  no  personal  dealings  with  Mrs. 
Power,  whatever,"  since  the  separation  be- 
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gan;  and  the  tone  of  all  bis  testimony  during 
that  examination— make  It  plain  that  at  no 
time  has  he  relented  In  the  least  from  that 
boBtlUty  to  marital  relations  which  caused 
their  severance;  nor  has  he  ever  had  the 
slightest  reason  for  thinking  that,  if  he  sug- 
gested to  his  wife  a  desire  for  reccmcillatlon, 
she  would  not  gladly  meet  blm  with  an  un- 
changed purpose. 

On  all  the  evidence,  we  can  reach  no  other 
conclusion  than  that  the  desertion  which  took 
place  In  September,  1899,  began  and  has  con- 
tinued because  of  ttie  willful,  persistent,  and 
obstinate  determination  of  Dr.  Power  to 
abandon  his  wife.  The  causes  for  such  deter- 
mination are  confessedly  inadequate.  They 
need  not  be  further  stated  than  by  quoting 
the  defendant's  own  words  on  the  witness 
stand:  "It  was  distressing  to  her,  and  dis- 
tressing to  me,  and  particularly  distressing  to 
the  children,  for  us  to  live  together." 

The  decree  dismissing  the  wife's  petition 
should  be  reversed,  and  in  its  stead  a  de- 
cree should  be  entered  divorcing  the  parties 
from  the  bond  of  matrimony  because  of  de- 
sertion by  the  husband. 

The  petition  of  Mra  Power  also  prays  that 
the  custody  of  the  children  may  be  awarded 
to  ber.  In  response,  the  husband,  by  way 
of  cross-petition,  asks  that  the  custody  of 
the  older  child— a  boy  born  In  May,  1894— 
may  be  awarded  to  him,  and  the  Chancellor 
has  so  decreed.  After  much  hesitation,  we 
deem  this  decree  also  unwarranted.  These 
considerations  were  chiefly  influential  upon 
the  mind  of  the  learned  Vice  Chancellor  by 
whom  the  decree  was  advised:  The  wealth 
and  character  of  the  husband's  parents,  who 
were  willing  to  take  the  txty  Into  their  home 
and  educate  him;  the  desirability  of  with- 
drawing the  boy  from  city  life  into  a  country 
Iiome,  and  of  subjecting  him  to  such  useful 
restraints  as  a  father  is  more  likely  than  a 
mother  to  impose.  But  as  to  the  first  point, 
it  must  be  remembered  that  the  decree  gives 
the  custody  of  the  child  to  his  father,  not 
to  his  grandparents,  and  that  they  will  be 
under  no  obligation  to  him,  other  than  such 
as  their  affection  may  create.  While  this 
affection  may  be  strengthened  by  association 
with  the  child,  we  should  not  assume  that 
without  association  it  will  be  barren  of  util- 
ity to  him  while  they  live  to  manifest  it 
It  is  reasonable  to  hope  that,  with  their 
abundant  means,  they  will  desire  in  any  case 
to  afford  him  the  benefits  of  education.  As 
to  the  difference  between  city  and  country 
life,  the  advantage  of  either  one  over  the 
other  for  a  l>oy  approaching  maturity  de- 
pends much  upon  the  surroundings.  The 
neighborhood  in  which  Mrs.  Power  and  the 
children  live  appears  by  the  testimony  to  be 
an  excellent  one— the  residence  of  refined 
people,  many  of  whom  are  her  friends,  and 
wltb  whose  children  this  boy  associates  in 
play  and  at  school.  Two  or  three  months 
every  summer  she  and  they  spend  on  the 
seashore  of  Bhode  Island,  and  their  health 


has  been  good— better  than  when  they  lived 
in  Montclair.  On  neither  of  these  points  does 
there  appear  any  great  preponderance  in 
favor  of  awarding  custody  to  the  father. 
But  on  the  remaining  ground  for  Judgment— 
the  advantage  of  abiding  with  one  parent 
rather  than  the  other^we  think  the  prepon- 
derance is  decidedly  with  the  mother.  The 
boy  Is  only  10  years  of  age— too  young,  even 
if  he  were  an  unruly  child,  to  be  beyond  ma- 
ternal control.  He  has  been  brought  up  un- 
der his  mother's  care,  and  undoubtedly  feels 
for  her  the  affection  which  such  a  relation- 
ship usually  establishes,  while  his  feeling  for 
his  father  must  be  modified  by  estrangement 
No  suggestion  is  made  that  Mrs.  Power  is 
not  in  every  respect  fit  to  fulfill  her  duty 
to  ber  children.  Since  their  birth  she  has 
displayed  toward  them  an  ardent  and  self- 
sacrificing  love,  for  which  we  find  no  equiva- 
lent in  her  husband's  disposition,  who  ap- 
pears to  be,  on  the  contrary,  of  a  hard,  intol- 
erant and  unsympathetic  temper.  The  ef- 
fect upon  the  moral  and  spiritual  nature  of 
the  child,  produced  by  constant  association 
with  such  a  mother,  far  outweighs  in  value 
the  possible  material  advantages  to  be  se* 
cured  by  separation  from  her.  On  the  score 
of  pecuniary  ability  to  maintain  a  home, 
the  evidence  furnished  by  Mrs.  Power's  con- 
duct since  the  separation  is  satisfactory,  if 
that  ability  be  supplemented  by  such  assis- 
tance as  it  will  be  Dr.  Power's  duty  to  ren- 
der. In  view  of  all  conditions,  we  think 
the  custody  of  the  children  should  be  award- 
ed to  Mrs.  Power,  and  that  the  contrary  de- 
cree should  be  reversed. 

Ijet  the  cause  be  remitted  to  the  Court 
of  Chancery,  that  proper  order  may  be  made 
for  alimony,  for  tiie  maintenance  of  the  chil- 
dren, and  for  other  matters  incidental  to  the 
decrees  now  directed. 

HKNDRICKSON,  PITNBJY,  SWAYZB. 
and  VHOOM,  JJ.,  dissenting. 


(«  N.  J.  B.  X!) 
WILSON   et   al.   v.    AMERICAN    PALACE 
GAR  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    June  13, 
1904.) 

PABTRS— NONaXSIDKNTB—XOnOn    TO     UIBIflSB 
— KFTBOI. 

1.  A  motion  to  dismiss  a  bill  becatue  of  the 
absence  of  a  party  without  which  a  decree 
cannot  be  made,  amounts  to  no  more  than  a 
direction  of  the  attention  of  the  court  to  the  de- 
fect, and  cannot  be  granted  unless  the  defect 
is  so  radical  that  the  court  of  its  own  motion 
would  hold  the  suit  until  it  could  be  remedied, 
or,  if  irremediable,  would  dismiss  the  suit 

2.  A  stockholder  of  a  foreign  corporation  filed 
a  bill  against  a  domestic  corporation,  and  those 
forming  it,  to  restrain  them  from  disposine  of 
the  assets  of  the  foreign  corporation,  which  it 
had  received  pursuant  to  an  agreement  bv  that 
corporation  to  turn  over  its  assets  to  the  do- 
mestic corporation  for  one-half  of  the  letter's 
stock  and  an  assumption  of  the  debts  of  the 
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foreign  corporation.  It  was  alleged  that  the 
domestic  corporation  had  not  given  one-half  of 
its  stock  to  the  foreign  corporation  or  paid 
its  debts,  bnt  bad  put  its  stock  into  the  hands 
of  another  corporation,  to  be  delivered  to  a 
certain  person  who  proposed  to  mortgage  all 
the  assets.  The  plea  of  certain  nonresident  de- 
fendants to  the  Inrisdiction  was  sustained  on 
the  ground  that  they  had  not  been  served.  Held, 
that  the  bill  would  not  be  dismissed  on  the 
ground  that  the  nonresident  defendants  who 
could  not  be  served  with  process  were  necessary 
parties. 

Action  by  Wallace  Wilson  and  others 
against  the  American  Palace  Car  Company 
and  others.  On  motion  to  dismiss  because  of 
the  absence  of  necessary  parties  defendant. 
Motion  overruled. 

See  64  AU.  415.  55  Atl.  907. 

Robert  H.  McOarter,  Atty.  Gen.,  tor  the 
motion.    Edward  Keasltey,  opposed. 

REED,  V.  G.  Tbe  general  role  Is  that  an 
objection  for  want  of  parties,  if  apparent 
upon  the  face  of  the  hill,  should  be  taken 
by  demurrer,  bnt  if  not  appearing  on  tbe 
bill  Itself,  then  by  plea  or  answer.  Such  an 
objection  can  also  be  taken  on  the  bearing, 
and  tbe  court  can,  sua  sponta,  arrest  the 
suit  for  want  of  parties.  Booraem  v.  Wells, 
19  N.  J.  Elq.  87-95.  Where  there  is  no  de- 
murrer for  want  of  parties,  and  the  objection 
is  not  taken  until  the  hearing  of  a  general 
demurrer  to  the  equity  of  the  bill,  the  court 
will  not  listen  to  the  objection,  but  if  it  can 
do  so,  will  dispose  of  the  cause  without  re- 
quiring formal  parties  to  be  Joined.  Tliis 
motion  to  dismiss  is  not  made  under  the  rule 
in  the  stead  of  a  demurrer,  but  under  what 
iB  claimed  to  be  a  general  equity  rule  of 
practice.  The  motion  can  amount  to  no 
more  than  a  direction  of  the  attention  of  the 
court  to  an  alleged  defect  which  is  so  rad- 
ical that  the  court  of  its  own  motion  would 
hold  the  suit  until  the  defect  could  be  reme- 
died, or,  if  irremediable,  would  dismiss  the 
suit  I  will  consider  the  status  of  the  suit 
in  this  view. 

The  gravamen  of  the  suit  is  tersely  and 
clearly  stated  by  Vice  Chancellor  Emory, 
when  the  cause  was  before  him  upon  a  plea 
(64  N.  J.  Eq.  534,  54  Atl.  415),  and  appears 
also  in  the  opinion  of  the  Court  of  Errors, 
reported  in  55  Atl.  997.  A  stockholder  of  the 
American  Palace  Car  Company,  a  Maine  cor- 
poration, sued  in  behalf  of  the  corporation. 
The  bill  stated  that  a  majority  of  the  Maine 
company  had  conspired  to  dispose  of  its  as- 
sets to  the  American  Palace  Car  Company,  a 
New  Jersey  corporation,  which  company  was 
to  give  the  Maine  corporation  one-half  of  its 
stock,  and  to  assume  the  debts  of  the  Maine 
company;  that  the  Maine  corporation  had,  in 
collusion  with  individual  defendants,  trans- 
ferred the  assets  of  that  company  to  the  New 
Jersey  company,  and  that  tlie  New  Jersey 
company  had  not  given  one-half  of  its  stock 
to  the  Maine  company,  or  paid  its  debts,  but 
had  put  its  stock  into  the  hands  of  still 
another  American  Palace  Car  Company,  a 


New  York  company  organized  by  one  Den- 
ham,  who  was  treasurer  of  the  company, 
with  the  dhrection  to  deliver  tbe  stock  and 
assets  to  a  man  named  Hands,  on  payment 
of  $60,000,  who  proposed,  in  connection  with 
the  treasurer  of  the  Maine  company,  to  mort- 
gage all  the  assets  for  $250,000.  The  suit  is 
brought  against  the  New  Jersey  corporation, 
and  those  who  formed  it,  to  have  them  re- 
strained from  disposing  of  the  assets  and 
compelled  to  restore  them  to  the  Maine  com- 
pany. These  defendants  filed  a  plea  to  the 
Jurisdiction  of  this  court  because  they  were 
not  served  with  process,  not  being  within 
the  limits  of  the  state.  This  plea  was  held 
good  by  the  Court  of  Errors.  By  this  decision 
these  defendants  are  not  parties  to  the  suit, 
and  the  dismissal  of  the  suit  is  asked  for 
upon  the  ground  that  without  them  the  court 
could  not  make  a  decree  in  the  cause.  The 
dismissal  of  the  snit  would  leave  the  com- 
plainants in  the  predicament  that  if  they 
should  bring  suit  in  Maine  they  would  be 
liable  to  be  dismissed  when  confronted  with 
the  same  objection  by  the  New  York  and 
New  Jersey  defendants,  and,  if  they  should 
bring  snit  in  New  York,  to  the  same  plea 
interposed  by  the  New  York  and  New  Jersey 
defendants.  It  is  for  the  reason  that  the 
rule  respecting  tbe  necessity  of  having  in  all 
the  parties  whose  presence  is  essential  for  a 
complete  settlement  of  the  rights  that  the 
doctrine  is  modified,  when  It  appears  that  a 
person  who  should  be  a  party  is  out  of  the 
Jurisdiction  of  the  court  The  text  ot  Bir. 
Danlell's  work  on  Pleading  and  Practice, 
and  the  language  of  Lord  Redesdale  upon 
this  point,  appear  in  the  opinion  of  Mr.  Jus- 
tice Dixon,  already  mentioned.  I  think  that 
the  defendants  whoi  have  refused  to  come  in 
have  no  standing  to  ask  for  a  dismissal  ot 
the  bill.  I  may  remark,  however,  that  tbe 
doctrine  promnlgated  in  the  case  of  Minne- 
sota V.  Northern  Securities  Co.,  184  U.  8.  109, 
22  Sup.  Ct  306,  46  L.  Ed.  490,  should  not  be 
applied  to  suits  in  the  state  courts,  at  least 
in  this  case,  in  this  court 
The  motion  la  overruled. 


(99  Md.  491) 

DARRIN  et  al.  ▼.  HOrP  et  aL 
(Court  of  Appeals  of  Maryland.    June  9,  1004.) 

COBFOBATIONS  —  OFnCEES  —  ELKCTION  0»  DI- 
BECTOBB  —  HIGliTS  OP  BTOOKHOLDEBS  —  BT- 
liAWS  —  INVAUDITT  —  APPBAIf-«VIDBNOB— 
BBVIBW. 

1.  Evidence  not  authenticated  by  the  trial 
Judge,  though  contained  in  the  record,  cannot 
be  considered  on  appeal  in  the  absence  of  a 
stipulation  that  it  is  the  evidence  heard  on  the 
trial. 

2.  Under  Code  Pub.  Gen.  Laws,  art  23,  S  57, 
providing  that  the  directors  of  a  corporation 
shall  be  elected  at  the  annual  meeting  '%y  such 
of  the  stockholders  *  •  *  who  shall  attend 
for  that  purpose  either  In  person  or  by  proxy," 
except  in  cases  otherwise  provided ;  and  section 
58,  declaring  that  all  elections  Bhall  be  by  bal- 
lot, and  each  stockholder  shall  be  entitled  to  as 
many  votes  as  he  owns  shares,  and  the  person* 
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receiviiig  the  neatest  number  of  yotes  shall  be 
directors;  and  section  144,  enacting  that  in 
cases  of  mining;  corporations  the  presence  In 
person  or  by  proxy  ot  a  majority  in  interest  of 
stockholders  shall  be  necessary  to  form  a  quor- 
um for  business  at  any  meeting  of  the  stock- 
holders, the  stockholders  of  a  corporation  other 
than  a  mining  corporation  who  attend  the  an- 
nual meeting  for  tne  election  of  directors  may 
elect  directors  whether  they  hold  a  majority  of 
the  stock  or  not 

3.  A  by-law  of  a  corporation  empowered  by 
Code  Pub.  Gen.  Laws,  art  23.  |  55,  to  make 
b^-laws  not  inconsistent  with  law,  which  pro- 
Tides  that  a  majority  of  the  entire  stock  shall 
constitute  a  quorum,  is  void  because  in  conflict 
with  section  67,  providing  that  an  election  of 
directors  at  the  annual  meeting  shall  be  held  by 
the  stockholders  who  attend  the  meeting  for 
that  purpose. 

4.  Under  the  express  provisions  of  Code  Pub. 
Gen.  Iaws,  art.  23,  §  55,  a  by-law  of  a  corpora- 
tion not  confirmed  at  a  general  meeting  of  the 
corporation  called  for  that  purpose  only  con- 
tinues in  force  until  the  next  annual  meeting  of 
the  corporation. 

6.  In  the  absence  of  the  evidence  a  finding  of 
llie  trial  court  will  be  presumed  to  be  correct 

Appeal  from  Baltimore  Court  of  Common 
Pleas;  John  J.  Dobler,  Judge. 

Mandamus  by  David  H.  Darrin  and  others 
against  George  HoS  and  others  to  compel  re- 
spondents to  surrender  the  directorate  of  a 
domestic  corporation.  From  an  order  deny- 
ing the  application,  plaintiffs  appeal.  AfiBrm- 
ed  In  part,  reversed  In  part. 

Argued  before  McSHERRT,  G.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  SCHMUCK- 
EH,  PEARCB,  and  JONES,  JJ. 

T.  Rowland  Sllngluff,  for  appellants.  Ban- 
dolpb  Barton,  Jr.,  for  appellees. 

McSHERRT,  C.  J.  This  Is  an  appeal  from 
the  conrt  of  common  pleas  of  Baltimore  City. 
David  D.  Darrin  and  otiiers  filed  a  petltioii 
In  tbat  court  against  George  Hoff  and  others, 
praying  that  a  writ  of  mandamus  might  be 
Issued  requiring  Hoff  and  the  other  respond* 
ents  to  surrender  the  directorate  of  tbe  Au- 
tomatic Switch  Company  of  Baltimore  to  the 
relators,  who  claim  that  they  were  duly  chos- 
en directtNTS  at  a  stockholders'  meeting  held 
on  January  13,  1904.  It  was  further  prayed 
In  the  petition  that  some  of  the  respondents 
might  be  commanded  to  vacate  the  offices  of 
president,  treasurer,  and  secretary  of  the 
Automatic  Switch  Company,  which  positions 
It  was  alleged  were  unlawfully  held  by  them, 
and  It  was  asked  that  they  be  compelled  to 
surrender  tbe  same  to  tbe  relators,  who  as- 
sert tbat  they,  and  not  tbe  respondents,  are 
entitled  thereto.  It  was  further  prayed  that 
the  respondents  be  required  to  allow  tbe  re- 
lators to  take  iK>ssessIon  of  tbe  books,  office, 
papers,  records,  and  other  effects  of  the  cor- 
poration, and  to  control  and  manage  its  af- 
fairs, subject  to  the  provisions  of  its  charter 
and  by-laws,  until  such  time  as  the  successors 
of  tbe  relators  may  be  properly  elected.  The 
answer  of  the  respondents  contains  15  pai> 
agrapbs.  It  admits  tbat  the  statements  con- 
tained in  tbe  first,  second,  third,  fifth,  and 
thirteenth  paragraphs  of  the  petition   are 


true.  The  relators  Joined  issue  upon  tbe 
fourth,  sixth,  seventh,  eighth,  ninth,  and  tenth 
paragraphs  of  the  answer.  To  the  eleventh 
and  part  of  tbe  twelfth,  to  tbe  foiuieenth  and 
fifteenth,  paragraphs  of  tbe  answer  demur- 
rers were  Interposed,  and  to  other  portions 
of  tbe  twelfth  paragraph  replications  were 
filed.  On  tbe  15th  day  of  March,  1004,  the  case 
was  heard  upon  the  demurrers  to  the  answer 
and  upon  tbe  questions  of  fact  raised  by  tbe 
replications  to  portions  of  the  answer,  and, 
evidence, having  been  taken,  the  court  pass- 
ed an  order  wherein  it  was  adjudged,  first, 
that,  according  to  the  evidence  offered,  tbe 
election  of  the  13th  of  January,  1904,  for  tbe 
selection  of  directors  of  tbe  Automatic  Switch 
Company  was  held  by  ballot  to  all  Intents 
and  purposes;  secondly,  that  tbe  appoint- 
ment of  tellers  at  the  election  of  January 
tbe  13th  was  legally  and  properly  made; 
thirdly,  that  as  a  by-law  of  the  Automatic 
Switch  Company  required  a  majority  of  all 
tbe  shares  of  stock  of  the  corporation  to  be 
represented  at  the  annual  meeting  of  tbe 
stockholders  for  the  election  of  directors,  and 
as  that  by-law  was,  in  the  opinion  of  tbe 
court,  valid  under  tbe  provisions  of  section 
67  of  article  23  of  the  Code  of  Public  General 
Laws,  and  as  there  was  not  a  majority  of 
shares  represented  at  tbat  meeting,  the  meet- 
ing was  not  a  legal  one,  and  the  election 
then  held  was  null  and  void,  and  of  no  effect, 
aud  that  tbe  subsequent  meeting  of  the  di- 
rectors chosen  at  that  annual  meeting  of  tbe 
stockholders  was  unauiStorized.  The  demur- 
rers to  tbe  answer  -were  overruled,  and  tbe 
petition  for  a  writ  of  mandamus  was  denied, 
because,  If  the  relators  were  not  legally  chos- 
en directors,  they  were  not  entitled  to  the  re- 
lief they  sought.  Tbe  relators  thereupon  took 
tbe  pending  appeal. 

Certain  testimony  Is  contained  In  tbe  rec- 
ord, but  there  is  no  authentication  of  It  by 
the  judge  who  heard  the  case,  and  there 
is  no  agreement  of  counsel  tbat  it  Is  the  evi- 
dence which  was  in  reality  adduced  before 
tbe  trial  court  In  tbe  case  of  Street  Coms. 
V.  WUIiams,  96  Md.  232,  58  Atl.  928,  which 
was  an  application  for  a  mandamus,  precise- 
ly the  same  situation  was  presented.  In  that 
case  the  appellee  filed  15  pleas  and  jobidera 
of  Issue  to  the  answer  of  tbe  respondents. 
Several  of  tbe  pleas  were  demurred  to,'  and 
evidence  was  taken  on  tbe  issues  of  fact 
When  the  record  came  Into  this  court  It  was 
held  tbat  the  only  question  open  for  review 
was  tbe  one  raised  by  the  demurrer  to  tbe 
plea,  and  we  said:  "And  that  Is  the  only 
question  before  us,  because,  though  the  rec- 
ord contains  considerable  evidence  on  the 
issues  of  fact  there  Is  no  bill  of  exceptions, 
DO  agreement  of  counsel,  or  no  certificate  of 
the  trial  judge  from  which  this  court  can 
know  or  be  apprised  tbat  what  is  In  the  rec- 
ord was  In  fact  the  evidence  considered  by 
the  court  below.  Without  some  such  authen- 
tication of  the  testimony,  we  are  not  at  lib- 
erty to  consider  it    Davis  v.  O'Berty,  98  Md. 
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751  [51  Atl.  1107].  In  Creag«r  v.  Hooper, 
83  Md.  501  [35  Atl.  159],  the  question  decided 
arose  on  a  demurrer.  In  Manger  v.  Board  of 
Examiners,  90  Md.  672  [45  Atl.  891],  there 
was  a  bill  of  exceptions."  In  the  last-named 
case  all  the  evidence  was  fully  set  out  in  the 
bill  of  exceptions,  and  was  consequently  prop- 
erly before  this  court 

Laying  out  of  view  the  testimony  contain- 
ed in  the  record  because  not  authenticated 
in  one  of  the  modes  pointed  out  in  Williams' 
Oase,  the  only  questions  which  arise,  are  those 
presented  by  the  demurrer  to  the  twelfth 
paragraph  of  the  answer,  and  they  are,  first, 
whether  the  election  of  directors  on  the  13th 
of  January,  1004,  was  legal;  secondly,  wheth- 
er the  by-law  which  will  Be  alluded  to  pres- 
ently is  valid;  and,  thirdly,  whether  the  elec- 
tion of  directors  at  the  meeting  named  was 
by  ballot. 

The  Automatic  Switch  Company  of  Balti- 
more Is  a  corporation  of  the  state  of  Mary- 
land, formed  under  the  general  corporation 
laws  contained  in  the  Code  of  Public  General 
Laws.  It  has  a  capital  stock  of  3,000  shares 
of  the  par  value  of  $20  each.  By  the  aver- 
ments of  the  petition  and  by  the  admissions 
of  the  answer  It  appears  that  David  H.  Dar- 
rin,  as  president  and  owner  of  the  D.  H. 
Darrln  Company,  a  corporation  of  the  state 
of  New  York,  controls  948  shares  of  the  capi- 
tal stock  of  the  switch  company;  that.  In 
addition  thereto,  he  owns  1  share  of  the 
switch  company  stock  individually;  that  a 
certain  Frederick  Q.  Townsend  owns  1  share; 
and  that  T.  Boland  Slingluff  held  a  proxy  for 
1  other  share.  It  further  appears  that  George 
H.  Whittingham  is  the  owner  of  1,490  shares, 
that  Hollis  J.  Parkes  owns  1  share,  Thomas 
n.  Dudley  owns  16  shares,  the  Pikesviile 
Dairy  Company  owns  4  shares,  and  that  538 
shares  were  claimed  by  Darrln  as  his  prop- 
erty, but  that  this  claim  was  disputed.  Un- 
der section  1  of  article  2  of  the  by-laws  of 
the  switch  company  it  Is  provided  that  "the 
annual  meeting  of  the  stockholders  shall  be 
held  In  the  city  of  Baltimore  at  the  office  of 
the  company  on  the  second  Wednesday  in 
January  of  each  year  between  the  hours  of 
1  and  1:30  p.  m.,  due  notice  of  which  shall  be 
mailed  to  the  addresses  of  each  stockholder." 
On  the  2d  of  January  the  secretary  of  the 
company  mailed  to  the  stockholders  notices 
.  of  the  meeting  to  be  held  on  the  second 
Wednesday  of  January,  19(M,  as  required 
by  section  6  of  article  2  of  the  by-laws.  Pri- 
or to  the  meeting  on  the  13th  of  January, 
Hollis  J.  Parkes,  Thomas  Dudley,  and  the 
Pikesviile  Dairy  Company  were  restrained  by 
injtmctions  from  attending  that  meeting  and 
voting  thereat  the  shares  of  stock  standing 
upon  the  books  of  the  company  In  their  re- 
spective names.  It  seems  that  Whittingham, 
who  owned  1,490  shares  of  the  stock,  as  al- 
ready stated,  disco verhig  that  the  injunctions 
just  mentioned  had  been  issued  to  restrain 
the  owners  of  the  21  shares  of  stock  owned 
by  Parkes,  Dudley,  and  the  Pikesviile  Dairy 


Company  from  voting,  determined  that  it 
would  be  better  to  postpone  the  annual  meet- 
ing until  the  right  of  the  holders  of  the  above- 
mentioned  21  shares  to  vote  had  been  passed 
upon  and  decided  by  the  court  Notwith- 
standing the  fact  that  Whittingham  had  coma 
to  Baltimore  on  the  13th,  to  attend  the  meet- 
ing on  that  day,  and  notwithstanding  the 
further  fact  that  he  owned  and  controlled 
1,490  shares  of  the  stock,  he  decided  not  to  be 
present  at  the  meeting,  and  he  accordingly 
returned  to  New  York,  with  a  view  of  defeat- 
ing the  holding  of  the  meeting  on  that  day, 
and  for  the  purpose  of  preserving  the  situa- 
tion which  then  existed  In  the  management 
of  the  corporation.  When  the  hour  named 
in  the  by-law  for  the  meeting  to  convene  had 
arrived,  there  were  represented  In  person  and 
by  proxy  only  952  of  the  3,uuu  shares  of  cap- 
ital stock.  The  holders  of  the  952  shares 
thereupon  proceeded  to  organize  tte  stock- 
holders' meeting.  A  chairman  and  secretary 
were  chosen,  and  a  vote  was  taken  upon  the 
election  of  directors,  and  the  result  as  an- 
nounced, declared  the  relators  in  this  case 
to  have  been  duly  elected  directors  for  the  en- 
suing year  by  the  votes  representing  the  952 
shares  which  were  present  Immediately  aft- 
er the  adjournment  of  the  stockholders'  meet- 
ing the  five  directors  so  elected  by  the  votes 
of  the  952  shares  of  stock  organized  by  elect- 
ing a  president  and  other  officers  of  the  cor- 
poration. Thereupon  demand  was  made  upon 
the  former  officers  for  the  possession  of  the 
books  and  papers  of  the  corporation.  This 
demand  was  refused,  and  then  the  applica- 
tion now  before  us  for  a  mandamus  was  filed 
in  the  court  of  common  pleas. 

It  being  established  by  the  allegations  of 
the  petition,  the  admissions  of  the  answer, 
and  the  concessions  of  the  demurrer  that  the 
election  of  directors  by  the  stockholders  on 
January  13th  was  participated  In  by  only 
952  of  the  whole  3,000  shares,  it  is  insisted 
that  the  entire  proceeding  was  void,  and 
that  no  election  was  legally  held.  A  great 
deal  of  the  discussion  at  the  bar  was  ad- 
dressed to  a  consideration  of  the  proposition 
that  at  the  common  law  the  rule  in  Joint- 
stock  companies  Is  that  the  majority  of  those 
stockholders  who  attend  a  properly  called 
meeting,  provided  there  be  at  least  two  pres- 
ent, can  control  the  meeting  and  elect  di- 
rectors. Whilst  this  proposition  was  con- 
ceded, In  a  general  way,  to  have  been  the 
doctrine  of  the  common  law.  It  was,  in  be- 
half of  the  appellees.  Insisted  that  in  mod- 
em business  corporations  the  rale  was  no 
longer  applicable,  because  the  voting  unit  Is 
not  now  the  individual,  but  the  share  of 
stock,  and  that,  therefore,  a  majority  In 
shares  is  necessary  to  constitute  a  quorum 
for  the  election  of  directors.  Interesting  as 
this  subject  is,  we  do  not  deem  it  neces- 
sary to  discuss  It  in  the  pending  case,  be- 
cause, whatever  the  rule  at  the  common  law 
may  have  been,  we  are  controlled  entirely 
-at  the  present  day  in  tlUs  state  by  the  pro- 
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visions  of  the  statutes  In  force  In  Maryland. 
By  section  57  of  article  23  of  tbe  Code  of 
Public  General  Laws  it  Is  provided  that  "tbe 
stock.  If  any>  property  and  concerns  of  any 
corporation  for  whose  creation  provision  is 
made  in  this  article,  shall  be  managed  by 
such  number  of  trustees,  directors  or  man- 
agers  as  its  by-laws  or  charter  shall  pre- 
scribe, •  •  •  who  shall,  except  the  first 
year,  be  annually  elected  by  the  stockholders 
where  there  are  such,  or  by  the  shareholders 
or  members,  where  there  are  no  stockhold- 
ers, at  such  meeting,  time  and  place,  and 
after  such  notice  as  shall  be  directed  by  the 
by-laws  of  the  corporation  and  the  election 
shall,  except  In  cases  otherwise  provided 
herein,  be  made  by  such  of  the  stockholders, 
shareholders  or  members,  as  the  case  may 
be.  who  shall  attend  for  that  purpose,  either 
in  person  or  by  proxy."  By  section  58  of 
the  same  article  it  is  declared  that  "in  all 
corporations  heretofore  formed  or  hereafter 
to  be  formed  under  tbe  general  laws  of  this 
state  or  under  any  special  law  having  a  cap- 
ital stock  and  in  which  there  are  stockhold- 
ers, all  elections  shall  be  by  ballot  and  each 
stockholder  shall  be  entitled  to  as  many  votes 
as  he  owns  shares  of  stock  in  said  corpora- 
tion, and  the  persons  receiving  the  greatest 
number  9f  votes  shall  be  trustees,  managers 
and  directors."  Under  section  67  it  .is  clear 
that,  except  in  cases  otherwise  provided  for 
In  the  general  corporation  law,  elections  for 
directors  shall  be  held  by  such  of  the  stock- 
holders as  shall  attend  for  that  purpose,  ei- 
ther in  person  or  by  proxy.  There  is  no  re- 
quirement that  a  majority  of  the  shares  of 
stock  shall  be  represented  at  such  a  meet- 
ing, and  though,  by  the  fifty-eighth  section, 
tbe  share  of  stock  is  made  the  voting  unit 
instead  of  the  shareholder,  it  is  nowhere 
provided  that  the  members  who  do  attend 
must  represent  any  particular  number  of 
shares.  If  it  had  been  the  Intention  of  the 
Legislature  to  provide  that  the  election  of 
directors  in  corporations  formed  under  ar- 
ticle 23  of  the  Code  of  Public  Genei^al  Laws 
could  only  be  held  when  a  majority  of  the 
stock  was  represented  in  person  or  by  proxy 
at  an  annual  meeting,  it  would  not  only  have 
been  easy  for  the  Legislature  to  so  declare, 
but  the  General  Assembly  would  not  have 
enacted,  as  it  has  done,  the  specific  direc- 
tion tbat  tbe  election  should  be  held  by  such 
stockholders  as  should  attend  for  that  pmr- 
pose,  without  reference  to  the  number  of 
shares  that  such  attending  stockholders 
might  have. 

There  are  two  instances  specified  In  the 
general  corporation  law  wherein  a  dlflferent 
rule  la  applied,  and  these  are,  first,  section 
144  of  article  23,  relating  to  mining  com- 
panies, where  It  is  enacted  that  "no  corpo- 
ration formed  for  the  purpose  of  mining  shall 
hold  more  tlian"  a  certain  number  of  acres 
of  land,  "nor  shall  have  capital  stock  ex- 
ceeding three  million  of  dollars,"  and  where 
It  is  declared  "that  the  presence  in  person  or 


by  proxy  of  a  majority  in  interest  of  the 
stockholders  shall  be  necessary  to  form  B' 
quorum  for  business  at  any  meeting  of  the 
stockholders  or  members";  secondly,  sections 
6  and  7  of  article  23  of  the  Code  of  PubUc 
General  Laws  make  provision  for  calling 
general  meetings  of  the  stockholders  of  any 
corporation.  By  section  6  general  meetings 
of  the  stockholders  may  l>e  convened  at  any 
time  upon  the  requirement  of  stockholders 
entitled  to  vote  a  majority  of  the  stock  of 
the  corporation,  and  under  section  7  at  any 
general  meeting  of  the  stockholders  called 
pursuant  to  section  6  any  president,  director, 
or  directors  may,  by  a  vote  of  a  majority  in 
interest  of  the  whole  number  of  stockhold- 
ers, be  removed  from  office,  and  another  or 
others  be  appointed  in  the  place  of  tbe  per-- 
son  or  persons  so  removed,  to  serve  for  tbe 
remainder  of  his  or  their  term.  Apart  from 
these  two  instances,  there  is  no  other  section 
or  enactment  in  article  23  or  elsewhere  in 
the  Code  of  Public  General  Laws,  modifying 
or  changing  the  provision  of  section  67  as 
respects  the  election  of  directors  by  such  of 
the  stockholders  as  may  attend  for  that  pur- 
pose at  an  annual  meeting.  Taking  into  con- 
sideration the  specific  provision  of  section  67 
and  the  instances  where  a  contrary  rule  is 
prescribed  by  sections  6,  7,  and  144,  it  is  ob- 
vious, we  think,  that  the  stockholders  who 
attend  a  meeting  for  tbe  election  of  directors 
are  entitled  to  perform  tbat  act  whether 
those  so  attending  bold  a  majority  of  the 
stock  or  not  If  It  be  said  that,  as  a  result 
of  this,  a  small  minority  might  contitri  the 
affairs  of  tbe  corporation  by  choosing  tbe 
managing  board,  it  may  be  retorted  that  It 
Is  In  the  power  of  those  holding  the  major- 
ity of  stock  to  prevent  such  a  result  by  sim- 
ply attending  the  meeting.  If,  on  the  other 
band,  it  were  necessary  that  a  majority  of 
tbe  stock  should  be  represented  at  such  a 
meeting,  it  would  be  easy  for  those  holding 
such  majority  to  defeat  an  election  by  re- 
maining away.  So,  after  all,  It  is  not  a  ques- 
tion as  to  consequences,  but  simply  one  de- 
pending upon  the  interpretation  to  be  put 
upon  section  67.  We  hold,  then,  solely  in 
accordance  with  the  terms  of  the  statute, 
ttiat,  though  the  stockholders  who  assembled 
on  the  13th  of  January  represented  less  than 
one-third  of  the  wbole  stock  subscribed  and 
issued,  they  were  entitied  to  hold  the  elec- 
tion, unless  the  by-law  to  wUch  we  will 
now  allude  validly  prescribed  a  different 
rule. 

The  last  clause  in  section  1,  art  2,  of  the 
by-laws,  is  in  these  words:  "A  majority  of 
the  entire  stock  shall  constitute  a  quorum, 
each  share  of  which  shall  be  entitied  to  one 
vote  either  In  person  or  by  proxy."  The 
Judge  below  held  that  this  by-law  was  con- 
trolling, and,  inasmuch  as  a  majority  of  the 
entire  stock  was  not  represented,  that  there 
was  no  quorum,  and  consequently  no  valid 
election.  By  section  65  of  article  23,  Code 
Pub.  Gen.  Laws,  corporations  are  empewer- 
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ed  to  ma^ke  by-laws,  not  Inconsistent  with 
luw,  for  the  management  of  their  property, 
the  regulation  of  their  affairs,  and  for  other 
pvu-poses  which  need  not  now  be  mentioned. 
The  section  then  goes  on  to  declare:  "But 
every  such  by-law  and  every  repeal,  amend- 
ment or  re-enactment  thereof,  unless  In  the 
meantime  confirmed  at  a  general  meeting 
of  the  company  duly  called  tor  that  purpose, 
shall  only  have  force  until  the  next  annual 
meeting  of  the  company,  and  In  default  of 
confirmation  thereof  shall  from  that  time 
only  cease  to  have  force."  There  are  two 
reasons  why  this  by-law  requiring  a  majority 
of  the  stock  to  constitute  a  quorum  cannot 
prevail:  First,  because  it  is  repugnant  to 
section  67  of  article  23,  and  also  to  section 
55,  which  authorizes  the  adoption  of  by-laws, 
but  expressly  prohibits  them  from  being 
passed    If    inconsistent    with    law.    Section 

67  provides  that  an  election  of  directors  shall 
be  held  by  such  of  the  stockholders  as  may 
attend  for  that  purpose,  without  reference 
to  the  number  of  shares  they  own.  As  the 
by-law  undertakes  to  prescribe  that  a  quorum 
must  consist  of  a  majority  of  the  stock  for 
the  election  of  officers,  It  is  obviously  In 
conflict  with  the  statutory  provision,  and 
therefore  is  inoperative.  10  Gyc.  355.  Sec- 
ondly. But  this  by-law,  we  are  Informed  by 
the  second  paragraph  of  the  petition  for  man- 
damus, the  truth  of  which  is  admitted  by 
the  answer,  was  adopted  on  the  5th  day  of 
September,  1888,  at  a  called  meeting  of  the 
directors  of  the  Automatic  Switch  Company. 
Unless  the  constitution  of  the  corporation 
or  its  governing  statute  has  vested  the  pow- 
er of  making  by-Uws  in  some  particular 
board  or  body  of  the  corporation,  it  can  be 
exercised  only  by  the  constituent  body,  and 
then  only  by  the  most  numerous  body  or 
constituency.    10  Cyc.  353,  and  cases  in  notes 

68  and  69.  Now,  under  the  provisions  of 
section  55,  which  we  bave  Just  quoted,  every 
by-law,  unless  confirmed  at  a  general  meet- 
ing of  the  company,  duly  called  for  that  pur- 
pose, shall  only  have  force  until  the  next 
annnal  meeting  of  the  company.  It  is  no- 
where averred  that  this  by-law  ever  was  con- 
firmed by  a  meeting  of  the  stockholders,  and 
consequently  it  expired  and  ceased  to  bave 
force  after  the  annual  meeting  of  the  stock- 
holders In  January,  1889.  As  the  by-law 
could  not  alter  or  abridge  tbe  terms  of  the 
statute  law,  and  as  even  had  the  by-law, 
when  first  adopted,  been  valid,  it  expired 
under  section  55,  because  it  never  was  rati- 
fied by  the  corporation.  It  follows  that  it  la 
not  effective  or  in  force.  Not  being  in  force, 
it  does  not  prescribe  a  different  method  for 
electing  directors  than  the  one  enacted  by 
section  57  of  article  23  of  the  Code  of  Public 
General  Laws,  and,  as  the  election  of  Janu- 
ary 13th  was  conducted  pursuant  to  that  sec- 
tion, it  was  regular  and  legal. 

We  are  now  brought  to  the  third  and  last 
question,  which  requires  but  little  comment 
In  tbe  order  signed  by  the  Judge  of  the 


court  of  common'  pleas  it  Is  declared  that 
from  the  evidence  offered  the  court  found 
tbe  election  of  directors  on  January  IS,  1904, 
was  bad  by  ballot  to  all  intents  and  purposes. 
Since,  for  the  reasons  given  in  an  earlier 
part  of  this  opinion,  we  are  precluded  from 
looking  to  the  evidence  contained  in  tbe  rec- 
ord, we  cannot  review  that  conclusion  of  tbe 
trial  court;  and  we  must  assume.  In  the 
absence  of  anything  to  show  the  contrary, 
that  this  finding  is  correct. 

These  views  dispose  of  all  tbe  qnestions 
that  are  properly  before  us.  It  will  be  seen 
that  we  do  not  concur  with  the  Judge  below 
in  the  result  he  reached  with  respect  to  the' 
validity  of  the  by-law,  and  for  the  rea- 
sons we  bave  given  we  must  reverse  his  or- 
der in  this  behalf,  and  also  his  finding  that 
the  election  of  January  13th  was  Illegal  be- 
cause there  was  not  a  majority  of  the 
stock  represented  at  the  meeting;  and  tbe 
record  will  be  remanded  that  further  pro- 
ceedings jnay  be  bad  In  accordance  with  the 
opinion  of  this  court  In  other  respects  the 
order  will  be  affirmed. 

Affirmed  In  part  and  reversed  in  part; 
with  costs  above  and  below,  and  cause  te> 
manded. 

(Wild.  CM) 

SmPUDT  et  aL  V.  JACOB  TOMB  INSTI- 
TUTE. 

STEWART  V.  SAME. 

(Court  of  Appeals  of  Maryland.    June  8,  1904.) 

PUiADINO  —  nEUTTBBEB  —  TBITST  —  C0N8TBU0- 
TION   OF   DEED— PARTITION— BIIX — 

SUFFICIENCY. 

1.  Where  the  trial  court  has  filed  an  opinion 
atating  that  demurrers  to  a  bill  should  be  sus- 
tained, but  no  order  is  entered,  the  court  is  at 
liberty  to  withdraw  the  opinion  and  subsequent- 
ly pass  an  order  overruling  the  demurrers. 

2.  Where  a  demurrer  to  a  bill  was  sustain- 
ed, a  demurrer  could  not  be  filed  on  the  ground 
that  plaintiff  had  not  filed  an  amended  bill. 

3.  A  trust  deed  of  lands  provided  that  "im- 
mediately from  and  after  the  death"  of  the 
grantor  the  trustee  should  hold  three-fourths  of 
tbe  estate  unto  the  use  of  the  grantor's  three 
children,  "free,  clear,  and  discharged"  from  the 
trust  "provided"  that  on  the  death  of  the  gran- 
tor, an  account  should  be  taken  of  advancements 
made  to  tbe  children,  and  that  their  "shares" 
should  be  "charged"  therewith.  Held,  that  an 
accounting  was  not  a  condition  precedent  to  a 
partition,  after  the  death  of  tbe  grantor. 

4.  A  bill  for  partition,  alleging  that  plaintiff 
had  acquired  the  interest  of  one  of  the  children 
and  also  a  charge  against  one  of  the  children, 
which  bill  was  accompanied  by  the  deed  con- 
veying such  interests,  showed  a  proper  title  to 
institute  the  suit. 

5.  Where  a  trust  deed  provided  that  on  the 
happening  of  a  certain  event  the  land  held  in 
trust  should  he  freed  from  the  trust  and  di- 
vided among  the  grantor's  children,  but  that 
they  should  be  charged  with  advancements,  the 
grantee  of  a  child's  interest  took  the  InndB  con- 
veyed to  him  subject  to  charges  against  his 
grantor. 

6.  Where  a  hill  for  partition  by  the  grantee 
of  a  child  was  accompanied  by  a  certified  copy 
of  the  trust  deed,  if  plaintiff's  grantor's  inter* 
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est  w«s  subject  to  charges,  it  could  be  shown 
by  answer  find  proof;  and  hence  an  objection 
that  the  bill  ignored  the  provisions  of  the  deed 
of  trust  was  untenable. 

Appeals  from  Circnlt  Court,  Baltimore 
County,  In  Equity;  N.  Charles  Bnrke,  Judge. 

Suit  by  the  Jacob  Tome  Institute  against 
Gertrude  T.  Shipley  and  others.  From  an 
order  overruling  demurrers  to  the  amended 
bill,  Gertrude  T.  Shipley  and  another,  la- 
fantB,  appeal  by  their  guardian,  Howard  B. 
Shipley:  and  Hyland  P.  Stewart  takes  a 
separate  appeal.    Affirmed. 

Argued  before  McSHERRY,  jO.  J.,  and 
FOWLER.  BRISCOE,  BOYD,  PBAECH,  and 
SCHMUCKBB,  JJ. 

Hyland  P.  Stewart  and  Laurie  H.  Rlggs, 
for  appellants.  Joseph  R.  OuDtber  and  Win. 
H.  Dawson,  for  appellee 

BOYD,  J.  This  case  comes  before  us  on 
appeals  from  an  order  of  the  circuit  court 
of  Baltimore  county,  overruling  demurrers 
to  an  amended  bill  of  complaint  There  is 
great  confusion  In  the  record,  and  it  will  be 
well  to  state  with  some  detail  what  took 
place  in  the  lower  court.  A  bill  of  complaint 
was  filed  March  26,  1903,  by  which  it  was 
Bonght  to  have  a  decree  passed  appointing 
a  tmstee  to  sell  so  much  of  the  estate  as  was 
necessary  to  satisfy  a  mortgage  held  by  the 
plaintiff,  and  for  partition  of  the  residue  of 
the  property,  or,  In  case  a  partition  could 
not  be  made  without  loss  or  Injury,  that  the 
whole  might  be  sold  and  the  proceeds  dis- 
tributed. On  June  1,  1903,  a  demurrer  was 
filed  by  Hyland  P.  Stewart,  one  of  the 
defendants,  which  was  set  for  hearing.  -That 
demurrer  did  not  comply  with  the  equity 
rules  requiring  the  special  grounds  of  de> 
murrers  to  be  stated,  and  on  the  10th  of  Oc- 
tober another  was  filed  by  Mr.  Stewart,  al- 
leging that  the  bill  was  multifarious  and 
that  the  jurisdiction  of  the  court  ^ad  already 
attached  in  another  case  for  the  partition  of 
the  trust  estate  under  the  terms  of  the  deed 
of  trust  There  is  In  the  original  record  a 
paper,  filed  October  19,  1903,  in  the  lower 
conit,  which  Is  as  follows:  "The  court  being 
of  opinion  that  the  bill  is  multifarious,  the 
demurrer  will  be  sustained  for  that  reason, 
and  the  bill  will  be  dismissed  so  far  as  it 
aslt*  for  a  foreclosure  of  the  mortgage,  and 
will  be  retnined  so  far  as  It  asks  for  a  parti- 
tion of  the  property."  At  the  instance  of 
the  appellants  a  writ  of  diminution  was  or- 
dered, and  in  the  supplemental  record  there 
is  a  note  of  tbe  clerk  of  the  circuit  court  as 
follows:  "Opinion  of  court  was  filed  on  the 
19tta  day  of  October,  1903,  and  on  that  day 
the  docket  entry  made  as  follows:  *Opinion 
of  court  sustaining  demurrer  and  dismissing 
bill  so  far  as  it  asks  for  partition  filed.' 
This  opinion,  some  days  later  on,  was  with- 
drawn by  the  court,  and  the  opinion  of  court 
dated  October  19,  1903,  which  was  transmit- 
ted In  the  record  sent  March  14,  1903, 
■nbstltnted.    Thla  docket  entry  remained  in 


the  above  form  on  the  docket  until  November 
28;  1903,  when  the  demurrer  came  up  for  ar- 
gument, and  the  court  directed  In  open  court 
that  the  docket  entry  of  October  19,  1908, 
as  to  the  words  'sustaining  demurrer  and 
dismissing  bill  so  far  as  it  asks  for  parti- 
tion' be  stricken  out,  being  erroneously  en- 
tered." Tbe  Opinion  referred  to  as  being 
transmitted  March  14,  1903,  is  that  above 
quoted,  and  evidently  meant  1904.  It  will 
be  observed  that  It  is  not  a  decree  or  order, 
but  is  merely  an  opinion  of  the  court,  and 
there  is  nothing  to  show  that  the  one  stricken 
out  was  not  In  the  same  form.  Indeed,  the 
memorandum  of  the  clerk  refers  to  it  as  an 
"opinion."  On  October  23, 1903,  a  decree  was 
filed  by  which  the  bill  was  dismissed  in  so 
!ar  as  It  sought  to  have  a  sale  decreed  of  so 
much  of  the  property  as  may  be  necessary 
^0  satisfy  the  mortgage,  but  retained  as  to 
the  partition.  On  November  4,  1903,  Mr. 
Stewart  filed  a  demurrer  to  the  part  of  the 
bill  not  dismissed  by  the  order  of  October 
23d,  assigning  as  reasons  therefor:  (1)  Be- 
cause by  order  of  court  filed  October  IStb 
that  part  of  tbe  bill  relating  to  partition 
was  dismissed,  which  order  remains  unre- 
voked. (2)  Because  the  plaintlfF  has  not  fil- 
ed an  amended  bill  since  the  sustaining  of 
the  demurrer.  (3)  Because  the  plaintiff  has 
not  stated  such  a  case  as  entitles  it  to  relief. 
(4)  Because  the  plaintiff  has  no  proper  title 
to  institute  such  a  suit  concerning  the  sub- 
ject-matter. (6)  Because  tbe  bill  does  not 
embrace  the  whole  matter.  (6)  Because  the 
court  Is  without  jurisdiction  under  the  al- 
legations of  said  bill  and  exhibits.  A  similar 
demurrer  was  filed  by  Gertrude  T.  Shipley 
and  Vincent  T.  Shipley,  infants,  by  their 
next  friend.  On  November  28,  1903,  the 
plaintiff  obtained  leave  to  amend  the  bill, 
and  on  that  day  the  bill  as  amended  was 
filed.  There  does  not  seem  to  be  in  tbe  rec- 
ord any  denrurrer  to  the  amended  bill  after  It 
was  filed;  but  as  the  order  of  court  of  De- 
cember 4, 1903,  overrules  "the  demunrers  filed 
to  the  amended  bill,"  and  requires  the  de- 
fendants to  answer  in  15  days,  we  suppose 
the  demurrers  were  treated  as  refiled,  and 
hence  we  will  consider  them.  Another 
amended  bill  seems  to  have  been  filed  De- 
cember 22,  1903;  but,  as  that  was  after 
these  appeals  were  entered,  we  need  not 
refer  to  It. 

1.  Tbe  first  ground  at  demurrer  la  mani- 
festly not  well  taken;  for,  as  we  have  seen, 
there  was  no  order,  but  merely  an  opinion, 
stating  that  the  bill  would  be  dismissed  as 
to  the  partition.  That  being  so,  the  judge 
had  the  undoubted  right  to  change  his  mind, 
and  he  passed  an  order  In  accordance  with 
bis  final  determination  on  that  subject 

2.  A  demurrer  could  not  properly  be  filed 
on  the  ground  that  tbe  plalntifl  had  not  filed 
an  amended  bOl,  but  In  fact  It  did  file  one, 
to  which  the  order  appealed  from  was  pre- 
sumably applicable.  If  it  was  not  there  was 
no  demurrer  to  tbe  amended  bill.    We  have 
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assumed  that  the  demurrers  filed  Noyember 
4,  1803,  were  treated  as  reflled  and  applica- 
ble to  the  amended  bill  of  Norember  28t]i, 
and,  U  that  be  not  so,  the  appeals  which 
were  taken  December  18,  1803,  after  the 
amended  bill  was  filed,  would  be  useless  and 
present  mere  moot  tiuestlons. 

3.  The  third  .^eason  assigned  is  that  the 
plaintiff  has  not  stated  such  a  case  as  en- 
tities It  to  reUef.  On  November  26,  1884, 
Charlotte  M.  Shipley  made  a  deed  to  Emory 
C.  Shipley  of  all  her  property,  in  trust  for 
the  uses  and  purposes  therein  set  forth,  such 
of  which  as  we  deem  necessary  for  the  prop- 
er understanding  }f  this  case  we  will  refer 
to.  He  was  authorized  to  collect  the  rents, 
profits,  and  Income,  and,  after  paying  proper 
expenses,  to  pay  ^o  said  Charlotte  M.  Ship- 
ley during  her  natural  life  $500  annually,  in 
equal  monthly  installments,  and  to  permit 
her  to  make  her  home  with  his  family.  He 
was  to  pay  out  of  the  remaining  net  income 
to  each  of  her  four  children,  namely,  Howard 
B.  Shipley,  Harry  V.  Shipley,  Emory  C.  Ship- 
ley, and  Ella  M.  Shipley,  during  the  term  of 
the  natural  life  of  said  Charlotte  M.,  and  to 
the  children  of  any  deceased  child,  the  year- 
ly sum  of  $500  in  monthly  installments.  Pro- 
vision was  made  as  to  what  should  be  done 
in  the  event  the  net  income  was  not  sufB- 
clent  to  pay  each  of  the  children  the  $500, 
and  also  in  case  It  exceeded  the  amount 
necessary  for  that  purpose.  After  providing 
for  sales,  leases,  etc.,  the  deed  of  trust  con- 
tinues as  follows:  "And  immediately  from 
and  after  the  death  of  the  said  Charlotte  M. 
Shipley,  then  the  said  Kmory  C.  Shipley  to 
hold  the  property  and  estate  hereby  granted 
as  follows,  that  is  to  say:  To  have  and  to 
hold  a  three-fourths  undivided  interest  in 
said  estate  unto  and  to  the  use  of  the  said 
Harry  V.  Shipley,  Emory  C.  Shipley,  and  Saia 
M.  Shipley,  their  heirs,  executors,  adminis- 
trators, and  assigns,  as  tenants  in  common, 
free^  clear,  and  discharged  from  the  trust 
hereby  created,  and  to  have  and  to  hold  the 
remaining  undivided  one-fourth  interest  in 
said  estate  in  trust"  for  Howard  B.  Shipley 
during  the  term  of  his  natural  life,  and  im- 
mediately after  bis  death  then  to  the  use  of 
bis  children  t'hen  living  and  the  issue  of  any 
deceased  child,  free,  clear,  and  discharged 
from  the  trust  created.  And  if  no  children 
or  issue  of  Howard  be  then  living,  then  for 
the  issue  of  said  Harry  Y.,  Emory  0.,  and 
Ella  M.,  Shipley,  and  the  issue  of  any  de- 
ceased child  of  said  Charlotte  M.,  free,  clear, 
and  discharged  from  the  trust.  Then  fol- 
lows the  clause  which  the  appellants  chiefly 
rely  on,  which  Is  as  follows:  "Provided, 
however,  that  at  the  time  of  the  death  of  the 
said  Charlotte  M.  Shipley  there  shall  be  an 
account  taken  of  all  sums  of  money  that 
may  have  been  heretofore  advanced  by  Vin- 
cent T.  Shipley,  the  late  husband  of  the  said 
Charlotte  M.  Shipley,  to  any  of  the  said  four 
children  of  the  said  Charlotte  M.  Shipley, 
respectively,  and  also  of  any  sums  that  may 


have  been  advanced  by  the  said  Charlotte  M. 
Shipley  to  them  or  any  of  them,  and  also  of 
any  sums  of  money  that  the  said  trustee 
may  be  required  to  pay  for  or  on  account  of 
the  said  CSiarlotte  M.  Shipley  by  reason  of 
any  liabillQr  incurred  by  her  through  or  on 
account  of  any  of  the  said  four  children, 
and  all  sums  of  money  so  found  due  by  any 
one  of  the  said  children  of  the  said  Char- 
lotte M.  Shipley,  or  to  have  been  received 
by  them,  or  any  of  them,  shall  be  a  charge 
upon  the  share  of  such  child  or  children  re- 
spectively." She  then  charged  the  share  of 
Howard  with  the  payment  of  the  sum  of 
$1,700  in  favor  of  Emory  for  money  ad- 
vanced by  the  latter,  "but  provided,  further, 
that  no  interest  shall  be  allowed  or  charged 
on  any  of  said  sums  so  found  to  be  due  and 
hereby  made  a  charge  on  the  respective 
shares  of  the  said  children  of  the  said  Char- 
lotte M.  Shipley."  The  plalutlfl  (appellee) 
claims  to  be  the  owner  of  the  one-fourth  in- 
terest of  Emory  C.  Shipley  and  of  the  clmrge 
of  $1,700  against  Howard's  Interest,  and  the 
appellants  say  that  the  bill  has  not  stated 
fully  the  conditions  and  provisions  upon 
which  Emory  C.  was  to  have  the  fourth  in- 
terest, and  allege  that  Emory  has  not  com- 
plied with  the  terms  of  the  deed  of  trust,  as 
he  only  rendered  two  accounts  and  has  not 
properly  performed  his  trust  In  other  re- 
spects. The  answer  to  that  suggestion  is 
that  it  does  not  appear  in  the  bill  and  hence 
Is  not  before  us.  The  plaintiff  did  file  with 
the  bill  a  copy  of  the  deed  of  trust,  and  there- 
by disclosed  everything  In  it,  and,  If  there  be 
any  point  in  the  appellant's  suggestion.  It 
must  be  raised  by  answer  or  other  proper 
proceeding. 

The  most  important  question  urged  is  the 
effect  of  the  clause  In  the  deed  of  trust  above 
quoted  in  regard  to  accounting.  The  appel- 
lants contend  that  the  account  must  be  taken 
before  there  can  be  a  proper  partition  of  the 
property,  as  It  is  a  condition  precedent  which 
must  be  performed  before  that  Is  done. 
They  place  great  stress  on  the  use  of  the 
term  "provided,"  to  show  that  a  condition 
was  intended.  But  we  fall  to  see  anything 
in  the  deed  of  trust  which  requires  or  au- 
thorizes that  construction,  when  all  of  its 
provisions  are  considered.  On  the  contrary, 
its  language  la  such  as  to  show  very  clearly 
an  intention  on  the  part  of  Mrs.  Shipley  that 
the  three-fourths  interest  in  the  estate  should 
vest  at  once  In  her  three  children,  and  the 
other  fourth  in  the  trustee  for  the  benefit  of 
Howard  during  his  life,  with  remainder  to 
his  children.  In  the  first  place,  the  deed  of 
trust  provides  that  "immediately  from  and 
after  the  death  of  the  said  Charlotte  M.  Ship- 
ley" the  said  Emory  shall  "hold  a  three- 
fourths  interest  in  the  estate  unto  and  to 
the  use  of  the  said  Harry  Y.  Shipley,  Emory, 
C.  Shipley,  and  Ella  M.  Shipley,  their  heirs, 
executors,  administrators,  and  assigns,  as 
tenants  in  common,  free,  clear,  and  dischar- 
ged from  tiie  trust  hereby  created,"  and  pro 
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vision  was  made  as  stated  abOTe  as  to  the 
other  fourth.  Then,  after  the  acconnting 
provided  for,  she  directed  that  all  sums  of 
money  so  found  to  be  due  by  any  of  her 
children  "shall  be  a  charge  upon  the  share 
of  such  child  or  children,  respectively,"  and 
she  went  on  to  "charge  the  share"  of  How- 
ard with  the  sum  due  by  him  to  Kmoiy,  and 
again  provided  that  no  Interest  shall  be  al- 
lowed or  charged  on  the  sums  found  to  be 
doe  "and  hereby  made  a  charge  on  the  re- 
spective shares,"  etc.  The  language  thus 
used  can  have  but  one  meaning.  It  says  in 
so  many  words  that  "immediately  •  »  • 
after  the  death"  of  Mrs.  Shipley  the  three- 
fourths  interest  is  to  be  to  the  use  of  the 
children  named  as  tenants  In  common,  "free, 
clear,  and  discharged  from  the  trust,"  and  In 
providing  for  the  accounting  she  expressly 
said  that  the  amount  found  to  be  due  should 
"be  a  charge  upon  the  share  of  such  child 
or  children,  respectively,"  What  share  was 
she  speaking  of?  Undoubtedly  the  share 
that  such  child  got  immediately  after  the 
mother's  death.  If  the  children  bad  no  shares 
until  after  the  accounting,  why  would  she 
have  provided  for  a  charge  on  them?  Ac- 
cording to  the  theory  of  the  appellants  the 
shares  could  not  be  vested  In  them  until  aft- 
er the  accounting.  If  that  be  so,  there  would 
be  no  occasion  to  charge  the  shares  with  the 
amounts  due,  as  each  child  would  only  have 
vested  In  him  the  difference  between  one- 
foortb  of  the  estate  and  the  amount  due  by 
Um.  In  other  words.  If  one-fourth  of  the 
estate  was  valued  at  (10,000  and  Emory 
owed  ^,000  under  the  terms  of  the  deed,  he 
would  only  have  vested  In  him  a  one-eighth 
Interest,  instead  of  one-fourth,  which  would 
be  In  conflict  with  the  clear  and  manifest 
intention  of  the  deed.  Each  child  would 
have  the  right  to  pay  ott  what  he  owes,  and 
thereby  release  the  charge,  and  have  bis 
share  free  from  It  The  deed  does  not  at- 
tempt In  any  way  to  postpone  the  vesting  of 
the  shares. 

It  Is  not  necessary  to  cite  authorities  out- 
side of  this  state  to  show  that  the  ordinary 
use  of  the  word  "provided"  signifies  a  condi- 
tion. It  is  so  said  as  recently  as  In  the  case 
of  Bennett  v.  Humane  Impartial  Society,  91 
Md.  20,  45  Atl.  889.  But  when  it  Is  used  in 
such  connection  as  to  clearly  show,  together 
with  other  terms  of  the  instrument,  a  con- 
trary Intention,  as  we  think  this  does,  such 
meaning  is  not  attributable  to  it  In  Ben- 
nett's Case  It  was  contended  that  the  word 
"provided"  created,  and  was  intended  to  cre- 
ate, a  trust,  as  used  in  the  will  there  l)eing 
considered,  and  It  was  said:  "The  word  "pro- 
vided' may  denote  a  trust  when  the  context 
Justifies  such  a  rendering.  But  obviously 
this  can  only  occur  when,  apart  from  the 
word  Itself,  the  Intention  to  fasten  a  trust 
on  the  gift  la  apparent"  That  case  Is  dted 
In  a  note  to  23  Am',  and  Bug.  Ency.  of  Law, 
292,  where  it  Is  said  In  the  text:  "The  words 
'proviso'  and  "provided'  are  apt  words  to  cre- 


ate a  condition.  But,  tbout^  their  usual, 
this  is  not  their  invariable,  effect:  and  they 
may  be  shown  by  the  context  to  express  sim- 
ply a  covenant  or  limitation."  Or,  as  was 
said  In  another  case  there  cited  (Hersey  v. 
Purlngton,  96  Me.  166,  61  Atl.  865):  "The 
word  'provided'  Is  an  apt  and  appropriate 
word  to  Indicate  an  intention  to  give  contin- 
gently; yet  words  literally  contingent  in  their 
meaning  and  import  must  bend  to  the  con- 
struction in  favor  of  vesting  the  estate  or  In- 
terest, if  the  will,  In  Its  other  parts  and  fea- 
tures, shows  that  such  was  the  Intenti(m  of 
the  testator."  It  would  be  useless  to  quote 
from  cases  In  this  state  or  elsewhere  to  show 
that  the  law  favors  the  early  vesting  of  es- 
tates, as  It. Is  too  well  established  to  require 
the  citation  of  authorities.  But  a  quotation 
from  Crisp,  Trustee,  v.  Crisp,  61  Md.  152,  will 
not  be  amiss  to  illustrate  the  tendency  of 
this  court  It  Is  there  said  "that  estates  will 
be  held  to  be  vested,  whenever  It  can  fairly 
be  done  without  doing  violence  to  the  lan- 
guage of  the  will,  and  to  make  them  con- 
tingent there  must  be  plain  expressions  to 
that  effect,  or  such  intent  must  be  so  plainly 
Inferable  from  the  terms  used  as  to  leave  no 
room  for  construction."  In  Mercer  v.  Safe 
Deposit  Company,  91  Md.  115,  45  Ati.  868,  in 
considering  the  vesting  of  estates  under  a 
deed  of  trust,  after  referring  to  and  quoting 
from  Tayloe  v.  Mosher,  29  Md.  456,  and 
Crisp,  Trustee,  t.  Crisp,  supra.  It  was  said:. 
"If  the  law  is  thus  exacting  in  respect  to  the 
question  now  l)eing  considered,  in  construing 
wills,  where  it  is  always  indulgent  to  the  In- 
tent of  the  testator.  It  will  certainly  be  no 
less  strict  in  its  application  to  the  construc- 
tion of  a  deed  under  which  the  question 
arises  here."  The  court  l)elow  was  undoubt- 
edly right  in  not  sustaining  the  demurrer  for 
this  reason. 

4.  The  next  giound  relied  on  was:  "Be- 
cause plaintiff  has  no  proper  title  to  institute 
such  a  suit  coucemtng  the  subject-matter." 
This  Is  equally  untenable.  The  plaintiff  al- 
leges that  it  has  acquired  the  interest  of  Em- 
ory C.  Shipley  In  the  property  conveyed  by 
Charlotte  M.  Shipley,  and  also  his  interest  in 
the  charge  of  $1,700  against  Howard,  and 
filed  with  the  bill  its  deed  conveying  them, 
together  with  other  property.  Of  course,  the 
plaintiff  took  the  property  subject  to  any 
proper  charges  against  Emory,  under  ttie 
terms  of  the  deed  of  trust  The  court  below 
ordered  a  consolidation  of  this  case  with  the 
trust  case,  and  referred  the  consolidated 
cases  to  the  auditor  to  state  an  account  be- 
tween the  parties  In  accordance  with  the 
deed  of  trust 

5.  Another  reason  assigned  Is:  "Because 
the  bill  does  not  embrace  the  whole  matter." 
The  brief  says  the  bill  entirely  Ignores  the 
provisions  and  conditions  of  the  deed  of 
trust  but  there  is  filed  with  it  a  certified  copy 
of  the  deed,  and  If,  In  fact,  Emory's  interest 
is  subject  to  charges,  It  can  be  shown  by  the 
answer  and  proof. 
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6.  The  Blztb  reason  is  equally  untenable, 
and,  witbout  further  discussing  the  question, 
we  are  of  the  opinion  that  the  demurrers 
were  properly  overruled,  and  the  order  of 
December  4, 1903,  must  be  afiirmed. 

Order  affirmed,  and  cause  remanded,  the 
appellants  to  pay  the  costs  of  this  appeal,  in- 
cluding those  of  transmitting  the  record;  the 
oosta  below  to  abide  the  result  of  the  case, 
unless  hereafter  otherwise  ordered. 


(»  Hd.  862) 

RBID  r.  FORSYTHB  et  aL 
'Court  of  Appeals  of  Maryland.    June  8,  1004.) 

4PFEAI.  —  BECOBD  —  EVIDENCK— AOBEEUENT  OF 
COUNSEL. 

1.  Where  the  sufficiency  of  the  evidence  to 
sustain  the  allegations  of  the  petition  is  ques- 
tioned on  appeal,  but  the  record  does  not  set  out 
the  evidence  as  ft  was  received,  but  contains  an 
agreement  of  counsel  "that  the  testimony  hereto 
attached  shall  be  taken  as  the  testimony  to  be 
inserted  in  the  place  of  that  filed  for  the  rec- 
oi-d,"  followed  by  the  statement  that  the  com- 
plamant  offered  testimony  "tending"  to  prove 
certain  facts,  and  that  defendant  offered  testi- 
mony "tending"  to  prove  certain  facts  indicat- 
ed, which  were  contradictory  of  the  material 
part  of  the  complainant's  evidence,  the  court 
cannot  determine  the  question  raised,  and  the 
tudgment  must  be  afSrmed. 

Appeal  from  Circuit  Court,  Washington 
County,  in  Equity;  William  J.  Wltzenbacher, 
Judge. 

BUI  by  Willtam  H.  Raid  against  John  For^ 
sytbe  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Argued  before  McSHBRRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEARCE,  SCHMUCKER,  and  JONES,  JJ. 

Lewis  D.  Syester,  for  appellant  B.  H. 
Alrey,  Jr.,  for  appellees. 

JONES,  i.  The  appeal  In  this  case  is 
from  a  decree  of  the  circuit  court  for  Wash- 
ington county,  dissolving  a  preliminary  in- 
junction which  had  been  granted  by  that 
court  on  the  application  of  the  appellant,  and 
dismissing  the  bill  of  complaint  upon  the  alle- 
gations of  which  the  injunction  had  been 
granted.  These  allegations  are  as  follows: 
"That  a  public  highway  has  been  establish- 
ed and  maintained  from  time  Immemorial 
from  the  town  of  Williamsport,  Md.,  to  high- 
water  mark  on  the  south  or  Virginia  side 
of  the  Potomac  river,  at  which  point,  In 
the  normal  and  natural  flow  of  the  water, 
an  excellent  fording  has  been  afforded  all 
persons  traveling  over  and  upon  said  high- 
way"; that  when  the  flow  of  the  water  Is 
not  interfered  with  by  being  dammed  back 
the  said  ford  Is  always  passable,  "and  the 
traveling  public  has  been  greatly  benefited 
and  accommodated,  and  the  commercial  re- 
lations and  business  between  the  residents 
of  Maryland  and  West  Virginia  aided  and 
enlarged";  that  the  appellant  was,  at  the 
time  of.  filing  the  bill  of  complaint,  nnd  had 
been  for  many  years  before,  "a  traveler  over 


said  highway,  and  entitled  by  law  to  pass 
over  said  stream"  by  means  of  said  ford; 
that  the  appellees  (defendants  below)  with 
others  were  "erecting  and  attempting  to 
maintain  a  dam  or  flshpot  in  the  river  below 
the  fording  phice,  by  reason  of  which  the 
water  of  the  aforesaid  ford  has  been  and  is 
being  more  backed  up  and  raised  to  a  con- 
siderable height  above  its  normal  and  natural 
level,  whereby  the  aforesaid  ford  had  been 
interfered  with,  impeded,  and  rendered  use- 
less," and  the  appellant  "and  other  travelers 
have  been  Interfered  with,  to  the  great  in- 
jury of  the  public  at  large";  that  "in  the 
building  and  attempted  construction  of  the 
aforesaid  dam  the  defendants  (appellees)  have 
cut  timber  off  the  property  of  the  appellant," 
and  committed  and  were  "committing  great 
loss  and  injury"  to  his  said  property;  that 
by  the  backing  up  or  "^he  water  the  bed  of 
the  river"  had  been  uade  to  overflow  and 
was  overflowing  the  ands  of  the  appellant, 
"to  his  damage  aud  injury";  (hat  the  acts 
complained  of  "are  not  susceptible  of  ade- 
quate compensation"  to  the  appellant  "and 
the  public  in  the  ordinary  course  of  law, 
and  relief  can  only  be  had  in  .■estraining 
Its  continuance  through  a  court  of  chancery." 
The  bill  then  prays  for  an  injunction  to  re- 
strain the  appellees  (defendants  below),  their 
servants,  etc,  "from  further  erecting,  main- 
taining, and  constructing  said  dam  and  fish- 
pot,  from  cutting  timber  from  the  lands"  of 
the  appellant,  "and  from  backing  up  the 
water  In  the  river"  at  the  aforesaid  fording 
place,  nnd  for  general  relief.  The  injunction 
was  granted,  with  leave  to  defendants  to 
move  for  its  dissolution.  The  appellees  filed 
their  answer,  and  followed  It  with  a  motion 
to  dissolve.  The  appellant  then  filed  a  repli- 
cation, and  on  the  same  day  an  application 
for  leave  "to  take  testimony  to  sustain  his 
said  bill."  Testimony  was  accordingly  tak- 
en, and  the  cause  was  thereafter  submit- 
ted to  the  court  below  for  final  hearing; 
and  that  court  passed  a  decree  dissolving  the 
injunction  which  had  been  granted  and  dis- 
missing the  appellant's  bill.  From  such  de- 
cree this  appeal  was  taken. 

In  reviewing  here  the  action  of  the  court 
below  which  is  the  subject  of  the  appeal, 
we  must  ascertain  from  the  pleadings  the 
issues  presented  for  Its  determination,  and. 
from  the  evidence  submitted  to  It,  the  basis 
of  fact  upon  which  its  decision  was  made 
thereon.  The  answer  of  the  appellees  admits 
the  existence  of  the  ford  described  in  the  bill 
of  complaint,  but  denies  that  It  extends  to 
high-water  mark  on  the  Virginia  side  of  the 
river;  admits  that  with  the  river  in  normal 
condition  the  ford  Is  always  passable,  and 
that  It  serves  the  public  convenience  and 
benefit  as  charged  in  the  bill;  admits  that 
the  appellant  is  at  times  a  traveler  over  said 
ford,  but  states  that  the  appellees  neither 
admit  nor  deny  that  be  "is  entitled  by  law 
to  pass  over  said  stream  by  means  of  said 
ford";  admits  that  the  appellees  "did  ^ect  a 
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fishpot  at  a  distance  of  a  mile  below  the 
said  fording  place";  denies  "that  by  reason 
of  aald  fishpot  that  the  water  of  the  afore- 
said ford  has  been  backed  up  and  raised  to 
either  a  considerable,  or  any,  height  above  Its 
normal  and  natural  level,"  or  "that  said  ford 
or  the  travel  thereov^  has  been  Impeded 
and  rendered  at  times  useless  by  said  fish- 
pot,"  or  that  the  appellant  "and  others  have 
been  Interfered  with,  to  the  great  Injury  of 
the  public  at  large";  denies  tiiat  the  appellees 
have  cut  the  timber  off  the'proi)erty  of  the 
appellant,  or  that  they  have  committed  or  are 
committing  great  loss  and  Injury  to  the  said 
property;  tind  denies  that  by  backing  up 
the  water  the  bed  of  the  river  has  overflowed 
'  or  la  overflowing  the  lands  of  the  appellant. 
It  will  thus  be  seen  that  the  answer  of  the 
appellees,  which  is  sworn  to,  denies  and  puts 
in  issue  every  allegation  of  the  appellant's 
bill  upon  which  rests,  or  which  constitute, 
the  grounds  of  the  relief  prayed  for  therein. 
The  record  presents  no  question  upon  the 
pleadings  and  no  exceptions  to  the  averments 
of  the  bin.  Assuming  the  sufficiency  of  these 
averments,  but  deciding  no  question  in  refer- 
ence thereto,  all  further  inquiry  is  confined 
to  the  proofs  which  the  record  contains  in 
support  of  the  decree  we  are  reviewing.  To 
govern  the  action  of  this  court,  we  must 
find  from  these  the  basis  of  fact  to  which 
the  court  below  applied  the  law,  and,  fur- 
ther, whether  proper  conclusions  upon  the 
facts  were  reached  by  the  court  in  ascertain- 
ing that  basis. 

Maidfestly,  the  decree  we  are  reviewing 
cannot  be  disturbed,  unless  we  find  in  the 
tecord  before  us  sufficient  to  convince  us 
there  was  error  either  in  applying  the  law  to 
the  facts  or  in  the  conclusions  upon  the  facts 
which  controlled  the  decision  of  the  court 
whose  action  is  here  drawn  In  question.  The 
record  before  us.  In  presenting  the  evidence 
in  the  canse  at  bar,  la  not  in  a  condition  to 
enable  us  to  say  whether  there  was  error  in 
either  of  the  aspects  of  the  case  that  have 
been  mentioned.  The  record  does  not  set  out 
the  evidence  as  it  was  delivered  to  the  court 
below,  but  contains  an  agreement  of  counsel 
as  follows:  "It  is  hereby  agreed  that  the 
testimony  hereto  attached  shall  be  taken  as 
the  testimony  to.  be  inserted  in  the  place  of 
that  filed  therein,  for  the  record  to  be 
made  up  to  be  sent  to  the  Conrt  of  Appeals." 
This  is  followed  by  a  statement  that  the 
complainant  (appellant),  to  sustain  his  case 
on  his  part,  offered  testimony  tending  to 
prove  certain  facts,  which  are  recited,  which 
facts  are  supposed,  if  found  proved,  to  afford 
inferences  going  to  establish  the  allegations 
of  the  bUl  of  complaint.  Following  this, 
again,  is  a  statement  that  the  defendants 
(appellees)  on  their  part,  to  sustain  their 
contention,  offered  testimony  tending  to  prove 
certain  other  facts,  wblch  are  Indicated, 
and  evidence  of  which  was  offered  with  the 
object,  and  which  bad  the  tendency,  to  con- 
tradict all  of  the  material  parts  of  the  com- 


plainant's (appellant^s)  evidence.  However 
appropriate  this  mode  of  stating  evidence  in- 
tended for  consideration  and  review  in  this 
court  may  be,  where  the  court  is  not  con- 
cerned with  the  effect  to  be  given  thereto, 
but  only  with  its  legal  quality  and  the  pro- 
priety of  its  being  considered  by  the  trying 
tribunal,  it  is  manifestly  not  possible  for  the 
court  to  determine,  when  it  Is  so  presented, 
its  conclusive  effect  as  proof  to  any  point  to 
which  it  is  offered.  What  evidence  may  tend 
to  prove  is  one  thing.  What  it  may  actually 
prove,  or  may  be  received  as  proving  of  itself, 
when  oncontradicted,  or  how  its  effect  and 
potency  are  overcome  and  destroyed  by  evi- 
dence in  contradiction,  is  quite  another  thing. 
In  the  absence  of  an  agreed  statement  of 
facts,  nothing  short  of  the  testimony  itself 
will  enable  the  court  to  form  its  conclusions 
as  to  the  facts  that  are  to  control  Its  decision^ 
in  any  particular  case.  This  is  necessary' 
to  enable  the  court  to  judge  of  its  probability. 
Its  probative  force.  Its  greater  or  less  ten- 
dency to  establish  the  fact  or  facts  which 
It  Is  designed  to  prove,  and  how  far  its 
effect  Is  weakened  or  overcome  by  contra- 
dictory evidence.  To  be  informed  merely 
that  testimony  has  been  offered  tending  to 
prove  certain  facts,  which  are  supposed  by 
the  party  offering  the  testimony  to  afford 
inferences  going  to  establish  the  ultimate 
facts  to  be  arrived  at,  furnishes  the  conrt 
no  adequate  means  for  determining  a  con- 
troversy, the  decision  of  which  depends  upon 
actual  proof.  linleBS  In  this  case  we  pro- 
ceed upon  a  supiwsed  state  of  facts,  and 
deal  with  the  questions  argued  in  the  case 
as  moot  questions,  we  cannot  deal  with  them 
at  all  upon  the  state  of  the  record  in  its 
presentation  of  the  proof  upon  which  the 
case  was  decided.  It  is  not  possible  to  say 
that  the  allegations  of  the  appellant's  bill, 
upon  which  he  relies  for  the  relief  sought 
thereby,  have  been  established  by  the  neces- 
sary iM<oof.  It  follows,  as  a  matter  of  course* 
that  we  cannot  disturb  the  decree  in  the 
case,  and  the  same  must  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appel- 
lees. 

(WMa.tta) 

JOSEPH  JOSEPH  BROS.  00.  ▼.  SOHOK- 
THAIi  IRON  &  STEEL  CO. 

(Court  of  Appeals  of  Maryland.    Jane  8,  1901.) 

CONTBACTS  II?  WBrnRQ  —  C0BBE8P0NDENCE — 
UEBTINO  OF  MIRDS—SAIiES— EVIDENCE— PBIOK 
NBGOTIATI0N8— WITNESSES  —  CBEDIBIUT7  — 
HABULBSB   KBBOB— EXCEFTIOnS. 

1.  The  construction  of  a  written  contract  is 
for  the  oonr^  but,  if  partly  In  writing  and  iwrt- 
ly  by  parol,  it  is  for  the  jury  to  determine  what 
tne  contract  actually  is.  . 

2.  Plaintiffs  sent  defendants  a  sales  memoran- 
dum stating  that  they  had  sold  about  l.CiOO  tons 
of  scrap  steel  nuls,  the  terms  expressed  being 
cash  on  presentation  of  draft  attached  to  Uie 
bill  of  lading.  Defendants  acknowledged  the 
receipt  of  this  memorandum,  stating  that  the 

\  i.  Bee  OontnuiU,  toL  11,  Cent.  Dig.  |  ITS. 
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rails  were  to  b«  of  •  certain  imttem  and  to 

come  oS  from  a  certain  railway.  Plaintilb  In 
reply  said  that  the  rails  were  to  come  from  a 
different  railroad  from  that  named  by  defend- 
ants, and,  in  the  last  letters  of  the  seriea,  de- 
fendants, while  stating  that  it  was  immaterial 
to  them  where  the  rails  came  from,  stated  that 
it  was  understood  that  they  were  to  be  rails  tak- 
en up  from  tracks,  and  not  rails  piclced  up 
from  sidings  along  the  road,  and  that  drafts 
would  be  honored  when  the  cars  arrived.  Held, 
that  these  letters  showed  no  agreement  as  to 
the  subject-matter  and  terms  of  the  sale,  and 
did  not  constitute  a  contract  in  writing. 

3.  In  an  action  for  the  price  of  a  number  of 
tons  of  steel  rails,  evidence  considered,  and  held 
■ufficlent  to  justify  submission  to  the  jury  of 
defendant's  set-off,  on  the  ground  that  the  rails 
delirered  did  not  conform  to  the  requirements 
of  the  contract. 

4.  In  an  action  on  a  contract  claimed  by 
plaintiff  to  be  evidenced  wholly  by  certain 
writings,  and  in  which  plaintiff  made  no  re- 
quest that  the  question  of  the  terms  of  the 
contract  should  be  left  to  the  jury  on  the  the- 

'Ory  that  it  was  not  entirely  in  writing,  the 
failure  of  the  court  so  to  do  cannot  be  consid- 
Med  on  plaintiff's  appeal. 

6>  Where  a  contract  for  the  sale  of  scrap  steel 
rails  jprovided  that  the  rails  should  be  nt  for 
rerolhng,  the  seller  conld  not  recover  for  re- 
fusal of  the  buyer  to  accept  rails  not  fit  for 
rerolling. 

6.  It  will  be  presumed  that  there  is  evidence 
to  supirart  an  instmction  given  by  the  trial 
court. 

7.  In  an  action  on  a  contract  for  the  sale  of 
•crap  steel  rails,  in  which  defendant  claimed 
that  the  contract  contemplated  the  delivery 
only  of  rails  fit  for  rerolling,  evidence  that, 
at  a  time  prior  to  the  making  of  the  contract, 
witness  had  told  the  vice  president  of  the  plain- 
tiff company  that  defendant  was  engaged  in  the 
business  ot  rerolling  rails  and  was  not  using 
anything  but  long  length  rails  for  rerolling, 
was  admissible  as  tending  to  show  that  the  con- 
tract actually  made  was  for  the  sale  only  of 
rails  fit  for  rerolling. 

8.  In  an  action  on  a  contract  for  the  sale  of 
■crap  steel  rails,  in  which  the  terms  of  the  con- 
tract wera  in  issue,  defendant  clniming  that  it 
applied  only  to  rails  fit  for  rerolling,  and  ez- 
eluded  switdi,  guard,  and  frog  rails,  lettera  from 

Slaintiff  to  defendant  ralative  to  a  former  and 
istinct  contract,  and  stating  that  the  rails  con- 
templated by  that  contract  were  to  be  free  from 
switch,  guard,  and  frog  rails,  and  that  defend- 
ant did  not  have  to  take  them  otherwise,  was 
admissible  as  showing  that  plaintiff  knew  the 
character  of  the  business  in  which  defendant 
was  engaged. 

9.  In  an  action  for  the  price  of  certain  scrap 
steel  rails  which  defendant  had  refused  to  ac- 
cept nnder  an  alleged  contract  for  the  sale  of  the 
same,  evidence  that,  after  the  refusal  of  de- 
fendant to  accept  the  rails,  an  agent  of  plain- 
tiff requested  the  agents  of  the  railroad  com- 
pany to  ship  the  rails  away  from  the  point  at 
which  they  had  been  consigned  to  defendant,  at 
night,  and  that  the  bills  of  lading  were  made 
out  in  the  room  ot  plaintiCTs  agent  behind  lock- 
ed doors,  because  it  was  apprehended  that  an 
attachment  might  be  levied  upon  the  material, 
was  irrelevant. 

10.  The  admission-of  this  evidence  was,  how- 
ever, not  prejudicial,  and  did  not  justify  a  re- 
▼ereal  of  the  judgment  for  defendant. 

11.  Where  counsel  asked  leave  to  except  to  the 
comments  of  the  court  in  ruling  on  the  prayera 
for  instructions  in  the  presence  of  the  jury, 
but,  on  inquiry  as  to  what  remark  of  the  court 
was  objectionable,  said  that  he  did  not  recall, 
that  it  was  a  common  practice  and  a  general 
objection,  the  exception  was  too  general  and  in- 
definite to  be  considered  on  appeal. 

12.  In  an  action  on  a  contract  it  appeared  that 
the  testimony  of  a  witness  for  plaintiff  had  for- 
merly been  taken  nnder  •  commission,  and  he 


was  asked  whether  on  tliat  ooeasion  he  had 
not  procured  his  stenographer  to  become  a  wit- 
ness to  corroborate  him  as  to  an  interview 
which  he  then  testified  took  place  on  a  certain 
date,  but  as  to  which  he  admitted  at  trial  that 
he  was  in  error.  Held,  that  the  evidence  sought 
to  be  elicited  as  to  the  corroboration  of  the 
stenographer  was  proper,  as  bearing  on  the 
credibility  of  the  witness. 

13.  Witness  having  denied  that  he  procured 
such  corroboration,  permitting  the  question  to 
be  asked  was  harmless,  even  if  erroneous. 

Appeal  from  Circuit  CoorC  Allegany  Coim> 
tjr;  M.  Ik  Eeedy^  Judge. 

Action  by  the  Joseph  Joseph  Bros.  Compa* 
ny  against  the  Schonthal  Iron  &  Steel  Com- 
pany, in  which  defendant  pleaded  a  set-off. 
From  a  Judgment  for  defendant  and  against 
plaintiff  on  the  set-off,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  McSHERRT,  a  J^  and 
FOWLER,  BOYD,  PKABCH,  SCHMDOKBB, 
and  JONUS,  JJ. 

Albert  A.  Doub  and  George  Hoadly,  toe 
appellant  B.  N.  Hugglns'and  James  A.  M<y 
Henry,  for  appellee. 

McSHBRRY,  C.  J.  This  la  an  appeal  from 
the  circuit  court  for  Allegany  county.  Butt 
was  instituted  tn  that  court  by  the  ap- 
pellant, the  Joseph  Joseph  Bros.  Compa- 
ny, a  corporation  formed  nnder  the  lawa 
of  the  state  of  Ohio,  against  the  appellee, 
the  Schonthal  Iron  Sc  Steel  Company,  of 
Cumberland,  a  corporation  formed  under  ths 
laws  of  Maryland,  to  recover  damages  for  an 
alleged  breach  by  the  last-named  company 
of  a  contract  made  by  It  for  the  purchase 
of  1,000  tons  of  scrap  steel  rails  from  the 
first-named  company.  The  breach  consisted 
in  the  refusal  of  th^  iron  and  steel  company 
to  take  831  tons  of  the  total  1,000  tons  cot- 
ered  by  the  contract  set  up  by  the  appel- 
lant  The  declaration  as  first  filed  contained 
two  counts,  and  described  the  material  pur- 
chased by  the  steel  and  Iron  company  as 
"scrap  steel  rails  free  from  switch,  frog  and 
guard  rails."  Subsequently  an  additional 
count  was  put  in,  and  later  on  the  common 
counts  for  goods  bargained  and  sold,  etc., 
were  added.  After  the  trial  had  begun,  an 
additional  count  declaring  on  a  written  coa> 
tract  was  filed,  and  the  words  "free  from 
frog,  guard  and  switch  rails"  contained  In 
the  original  counts  were,  on  motion,  stricken 
from  the  declaration.  The  appellee,  the  steel 
and  iron  company,  pleaded  that  it  was  never 
indebted  as  alleged;  that  It  never  promised 
as  alleged;  that  it  satisfied,  and  discharged 
the  plalntlfl'B  claim  by  payment;  and,  in 
addition,  it  put  In  a  plea  of  set-off  to  the 
plaintiff's  claim.  Upon  the  Issues  joined  the 
case  went  to  trial  before  a  jury,  and  dur- 
ing ita  progress  there  were  seven  exceptions 
reserved  to  the  rulings  of  the  court,  and  the 
questions  with  which  we  have  to  deal  are 
set  forth  in  the  bills  of  exception  contained 
in  the  record.  It  will,  perhaps,  be  more  con- 
venient, and  certainly  it  will  tend  to  brevltr. 
If  we  invert  the  order  In  which  the  qosa- 


Digitized  by 


Google 


Md.) 


JOSEPH  JOSfiPH  BBOa  CO.  t.  SCHONTHAL  IBON  <fc  STEEL  CO. 


207 


tions  arise  on  the  record,  and  deal  'wltb  those 
presented  by  the  last  exceptions  first  The 
last  exception  Includes  the  rulings  of  the 
trial  court  on  the  prayers  presented  by  both 
Bides  for  instructions  to  the  Jury,  and  also 
Its  rulings  on  several  motions  made  to  strike 
oat  testimony  which  liad  been  admitted  sub- 
ject to  exception. 

The  fundamental  question  lying  at  the 
root  of  the  whole  controversy  la:  Was  there 
a  contract  between  the  parties  at  all?  On 
the  part  of  the  plalntUf,  the  appellant  here, 
It  Is  insisted  that  there  was.  and  that  it  la 
evidenced  by  certain  writings,  namely,  a 
sales  memorandum  dated  October  4,  1901,  a 
letter  dated  October  6th,  another  letter  dated 
October  7th,  and,  flually,  a  third  letter  dated 
October  lOtb.  Upon  the  hypothesis  that 
these  writings  evidenced  the  whole  contract 
between  the  parties  with  respect  to  the  sale 
by  the  one  and  the  purchase  by  the  other  of 
1,000  tons  of  steel  scrap  rails,  the  first,  sec^ 
ond,  third,  fourth,  sixth,  and  seventh  prayers 
of  the  appellant  were  framed.  If  that  hy- 
pothesis be  erroneous,  the  court  below  was 
clearly  right  in  rejecting  those  prayers.  If 
the  contract  was  evidenced  only  by  the  writ- 
ten papers  referred  to,  its  construction  was 
for  the  court.  If  it  was  evidenced  partly  by 
the  written  papers  and  partly  by  parol,  then 
it  was  for  the  jury  to  determine  what  the 
contract  actually  was.  Roberta  v.  Bona- 
parte, 78  Md.  191,  ao  AU.  918,  10  L.  R.  A. 
689.  Inasmuch  as  the  appellant's  theory  was 
fotmded  on  the  assumption  that  the  writings 
alone  evidenced  the  contract  it  will  be  nec- 
essary to  set  out  those  writings  and  briefly 
examine  them. 

It  appears  that  in  consequence  of  a  tele- 
phonic communication  from  the  steel  and 
iron  company  to  the  Joseph  Joseph  &  Bros. 
Company,  transmitted  from  Cumberland  to 
New  York  on  October  4, 1901,  the  latter  com- 
pany forwarded  to  the  appellee  on  the  same 
date  the  following  sales  memorandum: 

"S.  M.  No.  306.  New  York,  Oct  4,  1901. 
Messrs.  Schonthal  Iron  &  Steel  Co.,  Cumber- 
land, Md.:  We  have  sold  to  you  (see  letter) 
about  1000  tons  scrap  steel  rails,  five  feet 
and  up  (with  the  exception  of  two  hundred 
tons  SB  lbs.  and  up,  three  feet  and  over) 
original  section  60  lbs.  and  over,  at  $20.50 
gross  ton,  F.  O.  B.  Cumberland,  Maryland. 
TenaB  cash  ▼ — s  B — li  or  order.  The  Joseph 
Joseph  &  Bros.  Company." 

On  the  following  day  the  iron  and  steel 
company  replied  in  a  letter  which  contains 
Ibe  following  paragraph: 

''Cumberland,  Md.  Oct.  6,  1901.  Jos.  Jo- 
seph &  Bros.  Company,  New  York— Gentle- 
men: We  acknowledge  receipt  of  your  sales 
memo.  No.  306  dated  Oct  4th  of  about  1000 
tons  scrap  steel  rails  to  be  five  feet  and  up, 
none  to  be  less  than  60  lbs.  and  as  much 
over  as  you  care  to  ship  In  section,  with  the 
exception  of  200  tons  of  Sffs  and  up,  of  the 
P.  B.  B.  pattern  that  was  to  come  off  the 
Central  Hallway  of  N.  J.,  this  200  tons  we 


agreed  to  take  three  feet  and  over,  but  there 
must  be  none  of  these  rails  coming  to  us 
that  was  originally  lighter  vrhen  first  rolled 
than  a  60  lb.  section,  these  rails  to  be  de- 
livered cash  B — L  or  order  at  $20.60  gross 
ton  f.  o.  b.  cars  our  mills,  B.  &  O.  tracks, 
Cumberland,  Maryland.  Schonthal  Iron  and 
Steel  Company.    J.  H.  Tatnall,  G.  M." 

On  the  7th  of  October  the  Jos.  Joseph  & 
Bros.  Company  replied  as  follows: 

"New  York,  Oct  7,  1901.  Schonthal  Iron 
and  Steel  Company— Dear  Sirs:  As  to  the 
confirmation  of  1,000  tons  of  scrap  steel  rails, 
last  sold  yon,  as  stated  in  our  contract  200 
tons  of  these  rails  are  to  be  56  lbs.  and  up 
original  section,  and  over  three  feet  in 
length;  the  balance  are  to  be  60  lbs.  and  up, 
five  feet  and  over  in  length.  As  to  your  re- 
mark 'as  to  their  coming  from  the  P.  B.  R.' 
this  is  iDcorrect  as  we  expect  to  ship  them 
from  the  Southern  By.  This,  certainly,  is 
an  immnterial  point  however.  Yours  very 
traly,  Jos.  .Joseph  &  Brothers  Co.,  Leonard 
Joseph,  Vice  Prest" 

And  on  the  10th  the  iron  and  steel  company 
mailed  a  letter  from  which  the  following  is 
an  extract: 

"Cumberland,  Md.  Oct  10,  1901.  Jos. 
Joseph  &  Bros.  Company,  New  York— Gen- 
tlemen: *  «  •  We  note  what  you  say  in 
regard  to  the  1000  tons  that  the  200  tons 
of  three  feet  and  up  In  lengths.  This  we 
note  on  the  contract  which  is  immaterial  to 
us  where  they  come  from  but  It  la  understood 
that  they  are  rails  taken  up  from  the  tracks 
and  not  raUs  picked  up  from  sidings  along  the 
road.  Beplying  further  to  yours  Oct  7th,  in 
which  you  advise  that  you  are  going  to 
ship  us  some  heavy  rails,  weighing  76  and 
80  lbs.  per  yard,  it  will  be  all  right  to  ship 
these  rails  as  we  can  use  them  In  the  future. 
Regarding  drafts  we  will  take  this  up  as  fast 
as  the  cars  appear  in  sight  but  you  certainly 
would  not  expect  ua  to  pay  drafts  and  wait 
a  week  or  ten  days  or  longer,  before  rails 
reach  Cumberland.  We  have  no  desire  to 
hold  your  drafts  at  all  but  will  give  them 
Just  as  prompt  attention  as  we  can  when 
rails  appear  in  sight  Yours  truly,  Schonthal 
Iron  and  Steel  Co.,  Geo.  H.  Tataall,  G.  M." 

It  will  be  observed  that  if  these  four  pa- 
pers alone  evidence  the  contract,  there  was  no 
meeting  of  the  minds  of  the  two  negotiating 
parties.  There  was  no  consensus  ad  idem. 
The  sales  memorandum  states  that  the  ap- 
];>ellant  had  sold  to  the  appellee  1,000  tons 
scrap  steel  rails,  of  certain  dimensions,  "orig-' 
Inal  section,  60  lbs.  and  over."  The  appel- 
lee's letter  of  Oct  5th  does  not  accept  un- 
qualifiedly the  terms  contained  in  the  sales 
memorandum,  but,  on  the  contrary,  adds  a 
new  condition,  namely,  that  the  scrap  steel 
rails  were  to  be  of  the  P.  B.  B.  pattern,  and 
were  to  come  otT  of  the  Central  Railway  of 
New  Jersey.  In  the  reply  of  October  7th 
the  appellant  not  only  does  not  accede  to  this 
new  suggestion,  but  distinctly  declines  to  do 
so,  tor  it  saya  in  the  letter  of  that  date^  "as 
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to  your  remark  about  their  coming  from  the 
P.  B.  B.  this  Is  Incorrect  as  we  expect  to  ship 
them  from  the  Southern  By."  Up  to  this 
point  It  seems  reasonably  clear  that  there 
had  been  no  distinct  agreement  as  to  the 
pattern  of  tbe  material  or  the  place  from 
whence  it  was  to  come,  whilst  by  the  letter 
of  October  lOtb  the  condition  as  to  the  place 
from  which  the  rails  were  to  come  was  waiv- 
ed, a  new  term  was  injected,  because  the 
iron  and  steel  company  distinctly  stated  that 
"it  is  understood  that"  the  rails  to  be  ship- 
ped are  to  be  "rails  taken  np  from  the 
tracks,  and  not  rails  picked  np  from  sidings 
along  the  road,"  and  it  nowhere  appears  that 
this  new  term  was  ever  accepted  by  the 
appellant  company.  In  point  of  fact,  this  se- 
ries of  letters  consisted  of  propositions  and 
counter  propositions,  and  nowhere  brought  tbe 
parties  to  a  distinct  and  definite  conclusion. 
Various  terms  were  suggested,  but  the  minds 
of  the  parties  ultimately  never  met,  and  in 
this  particular  the  case  is  not  unlike  that  of 
Johnson  v.  Corbett,  95  Md.  746,  53  AU.  570. 
Again,  there  does  not  appear  to  have  been  a 
definite  understanding  with  respect  to  the  time 
of  payment  The  sales  memorandum  states: 
"Terms  cash  v — s  B — li  or  order" — ^whlch  we 
take  to  mean  that  a  draft  was  drawn  and 
attached  to  the  bill  of  lading,  and  was  pay- 
able on  presentation,  without  reference  to 
whether  the  material  had  arrived  or  not; 
whereas  in  the  letter  of  October  10th  the 
following  statement  appears:  "Regarding 
drafts,  we  will  take  this  up  as  fast  as  cars 
appear  in  sight,  but  you  certainly  would  not 
expect  us  to  pay  drafts  and  wait  a  week 
or  ten  days  or  longer  before  rails  reach  Cum- 
berland. We  have  no  desire  to  hold  your 
drafts  at  all  but  will  give  them  Just  as 
prompt  attention  as  we  can  when  tbe  rails 
appear  in  sight"  This  proposition  varied 
widely  from  the  time  for  payment  set  forth 
in  the  sales  memorandum.  With  no  distinct 
agreement  as  to  the  time  of  payment,  and 
with  no  assent  to  the  new  term  suggested 
in  the  letter  of  tbe  10th  in  regard  to  the 
rails  being  taken  from  the  main  track  and 
not  from  the  sidings,  it  is  impossible  to  con- 
clude that  there  was  a  definite  agreement  evi- 
denced by  these  papers.  And  so  the  court 
ruled  when  it  rejected  the  appellant's  first, 
second,  third,  fourth,  sixth,  and  seventh 
prayers,  and  its  ruling  in  this  behalf  is  there- 
fore free  from  error. 

The  tenth,  or  only  other  rejected  prayer  of 
the  appellant,  asked  the  court  to  instruct  tbe 
jury  that  there  was  no  evidence  in  the  case 
legally  sufficient  to  entitle  the  ai^ellee  to 
recover  upon  Its  plea  of  set-ofT,  and  that  the 
verdict  upon  that  plea  must  be  for  the  appel- 
lant This  is  a  demurrer  to  the  evidence 
offered  by  tbe  defendant  In  support  of  Its 
plea  of  set-off.  Evidence  was  iuiroduced 
tending  to  show  that  som*e  of  the  rails  and 
other  scrap  contained  In  tbe  678  tons  shipped 
to  and  paid  for  by  the  appellee  were  defective 
and  not  fit  for  use,  and  there  was  also  evi- 


dence tending  to  show  the  quantity  and  tbe 
value  of  that  inferior  material.  Tbe  evi- 
dence so  adduced  was  competent  as  tending 
to  prove  the  set-off.  A  witness  produced  by 
the  defendant,  tbe  appellee,  testified  that  be 
had  inspected  evei7  car  load  of  material 
consigned  to  the  appellee  and  hauled  to 
Cumberland,  and  that  every  car  which  be  In- 
spected contained  materials  of  light  weight- 
short  pieces,  switch  frogs,  and  guard  rails, 
and  that  class  of  materlaL  This  was  true, 
not  only  as  respects  the  cars  whicb  had  been 
unloaded  and  paid  for,  but  also  of  the  cars 
which  were  rejected  and  not  unloaded.  It 
was  also  proved  that  tbe  inferior  material 
contained  in  the  cars  which  had  been  paid 
for  was  carefully  laid  aside  and  marked,  and 
that  the  price  which  had  been  paid  for  it 
was  $634.31.  It  wds  further  shown  by  ad- 
missions made  by  an  agent  of  the  appellant 
that  the  material,  "all  the  material,  was  not 
up  to  tbe  speclflcationB";  and  the  agent  who 
is  said  to  have  made  those  admissions  saw 
some  of  tbe  material  unloaded,  and  was  in 
Cumberland  nearly  a  month  endeavoring  to 
adjust  the  dispute  between  his  company  and 
the  appellee.  It  was  further  proved  that  tbe 
same  agent  stated  to  the  chief  clerk  of  the 
Burlington  &  Ohio  freight  office  in  Cumber- 
land that  all  the  cars  refused  by  the  Scbon- 
thal  Iron  &  Steel  Company  did  not  come  up 
to  tbe  specifications.  It  was  for  the  jury  to 
say  whether  the  testimony  was  worthy  of 
credit,  and  by  tbe  verdict  they  rendered  they 
evidently  believed  tbat  it  was  true.  This 
evidence  being  in,  and  tending  to  prove  the 
Issue  which  it  was  adduced  to  establish,  it 
would  have  been  error  had  the  court  with- 
drawn It  from  the  consideration  of  the  Jury 
by  the  granting  of  the  prayer  we  are  now 
considering.  Consequently  tbe  court  was 
right  in  rejecting  that  prayer. 

It  was  contended  with  much  earnestness  in 
tbe  oral  argument  that  the  court  should  have 
left  to  the  jury  to  find  the  terms  of  the  con- 
tract, if  the  whole  of  the  terms  of  the  con- 
tract were  not  evidenced  by  tbe  writings  to 
which  allusion  has  already  been  made.  But 
It  must  be  borne  In  mind  tbat  the  court  was 
not  asked  by  the  appellant  fbr  such  a  ruling. 
On  the  contrary,  the  whole  theory  of  the 
appellant's  case  was  based  upon  the  hypothe- 
sis tbat  the  contract  was  evidenced  exclu- 
sively by  the  writings.  The  court  was  under 
no  obligation  of  Its  own  motion  to  give  an 
instruction  to  the  jury  founded  upon  the 
theory  that  the  contract  was  evidenced  par- 
tially by  writing  and  partially  by  parol. 
Had  It  been  asked  to  so  instruct  the  jury, 
and  had  the  evidence  justified  tbe  granting 
of  such  an  instruction,  and  had  an  appeal 
been  taken  because  of  a  refusal  by  tbe  court 
to  grant  it,  a  different  state  of  case  would 
then  have  been  presented  for  review.  As 
no  such  question  Is  before  us,,  we  need  say 
nothing  further  In  regard  to  it 

The  only  prayer  granted  at  the  instance  of 
tbe  iron  and  steel  company  was  its  sixth. 
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whereby  the  jury  were  told  that  If  they 
should  find  from  the  evidence  that  after  the 
date  of  the  alleged  contract  sued  on,  and  be- 
fore any  rails  had  been  shipped  to  the  appel- 
lee, the  appellant  agreed  with  the  appellee  to 
sell  and  delirer  1,000  tons  of  rerolllng  rails, 
and  If  they  should  further  find  that  the  Vi 
car  loads  of  material  for  which  damages  are 
claimed  by  the  appellant  in  this  case  were 
not  rerolllng  rails,  then  the  appellant  was 
not  entitled  to  recover  damages  for  the  re- 
fusal of  the  appellee  to  receive  the  same. 
This  prayer  was  not  excepted  to  on  the 
ground  that  there  was  no  legally  snfScient 
evidence  to  support  its  hypotheses.  It  was 
obviously  Intended  to  present  the  appellee's 
version  of  the  contract  of  purchase  and  sale, 
and.  If  there  was  evidence  tending  to  sup- 
port Its  hypotheses.  Its  legal  xioncluslon  was 
unquestionably  right.  There  being  no  special 
exception  founded  upon  the  want  of  evidence 
to  support  any  of  its  hypotheses,  we  must  as- 
sume that  there  was  such  evidence  In  the 
case,  and,  so  assuming,  there  can  be  no  ques- 
tion that  the  appellant  was  not  entitled  to 
recover  damages  arising  out  of  a  refusal  by 
the  appellee  to  accept  the  rejected  material. 
If,  In  point  of  fact,  the  material  shipped 
was  not  fit  for  rerolllng  rails,  when  the  con- 
tract had  relation  solely  to  material  that 
was  fit  for  that  purpose.  A  great  deal  of 
the  argument  at  the  bar  and  in  the  brief  of 
the  appellant  was  Intended  to  convince  the 
conrt  that  there  was  no  Implied  warranty 
that  the  material  sold  by  the  appellant  would 
be  fit  for  rerolllng,  and  therefore  that  the 
delivery  of  scrap  which  was  not  suitable  for 
rerolllng  was  not  a  breach  of  warranty,  and, 
consequently,  that  the  appellee  was  not  justi- 
fied In  refusing  to  receive  It  The  doctrines 
applicable  to  warranties  are  not  Involved  in 
this  case.  It  was  said  by  Lord  Abinger  In 
Chanter  v.  Hopkins,  4  M.  &  W.  399,  that: 
"A  good  deal  of  confusion  has  arisen  In 
many  of  the  cases  npon  this  subject  from  the 
nnfortmiate  use  made  of  the  word  Var- 
ranty.'  Two  things  have  been  confbnnded 
together.  A  warranty  Is  an  express  or^  an 
Implied  statement  of  something  which  a'par- 
ty  undertakes  shall  be  part  of  a  contract,  and, 
though  part  of  the  contract  collateral  to  the 
express  object  of  It  But  In  many  of  the 
cases  the  circumstance  of  a  party  selling  a 
particular  thing  by  its  proper  description  has 
been  called  a  'warranty,'  and  the  breach  of 
such  a  contract  a  'breach  of  warranty*;  but 
It  would  be  better  to  distinguish  such  cases 
as  a  noncompliance  with  a  contract  which 
a  party  has  engaged  to  fnlflll;  as,  if  a  man 
offers  to  buy  peas  of  another,  and  he  sends 
him  beans,  he  does  not  perform  his  contract : 
but  that  to  not  a  warranty;  there  Is  no 
•warranty'  that  he  should  sell  him  peas :  the 
'contract'  Is  to  sell  peas,  and,  if  he  sells  him 
anything  else  In  their  stead,  It  is  a  nonper- 
formance of  It"  Precisely  this  principle 
was  recognized  In  OolumWa  Iron  Works  v. 
Douglas,  84  Hd.  65,  34  Atl.  1118,  33  L.  B.  A. 
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103,  67  Am.  St  Rep.  362,  and  The  Warren 
Glass  Works  v.  The  Keystone  Coal  Co.,  63 
Md.  547,  6  Atl.  253.  Before  a  defendant  can 
be  compelled  to  take  anything  In  fulfillment 
of  a  contract  of  sale,  it  must  be  shown,  not 
merely  that  It  is  equally  as  good  as  the 
article  that  was  sold,  but  that  It  is  the  same 
article  he  has  bargained  for,  and  none  other. 
Bowes  V.  Sband,  2  App.  Gas.  456.  In  other 
words,  If  the  sale  is  of  a  described  article, 
the  tender  of  an  article  answering  the  de- 
scription is  a  condition  precedent  to  the  pur- 
chaser's liability;  and,  If  this  conditloa  be 
not  performed,  the  purchaser  to  entitled  to 
reject  the  article,  or,  If  he  has  paid  the  pur- 
chase price,  he  is  entitled  to  recover  back 
the  price  as  money  had  and  received  for  hto 
use.  2  Benj.  on  Sales,  §  018.  Clearly,  then, 
If  the  appellee  purchased  only  such  material 
as  was  suitable  for  rerolllng  into  lighter 
rails,  It  was  under  no  obligation  to  accept 
scrap  which  was  not  fit  for  that  specific 
use.  The  delivery  of  unfit  material  was  not 
a  breach  of  warranty,  but  a  breach  of  the 
contract  by  the  vendor,  and  the  latter  has  no 
ground  to  complain  if  the  vendee  declined 
to  accept  that  which  It  did  not  buy. 

We  now  come  to  the  motions  to  strike  out 
the  testimony  which  bad  been  admitted  sub- 
ject to  exception,  and  these  present  the  same 
questions  as  some  of  those  raised  by  the 
bills  of  exception.  There  were  six  of  these 
motions,  but  we  need  only  allude  to  those 
which  were  overruled.  The  first  and  second 
present  substantially  the  same  questions  as 
are  raised  by  the  third  and  fourth  bills  of 
exception.  A  witness  for  the  appellee  had 
testified  as  to  conversations  with  the  vice 
president  of  the  appellant  company  In  the 
city  of  New  Tork  on  the  8th  of  October,  1901, 
In  reference  to  the  kind  of  material  that  the 
appellee  needed  for  use  at  Its  mill  In  Cum- 
berland. In  that  conversation  other  con- 
tracts for  additional  material  were  made, 
but  those  contracts  are  not  Involved  In  this 
.controversy.  It  was  distinctly  stated  by  the 
witness  to  the  vice  president  of  the  appel- 
lant company  that  the  business  in  which  the 
Iron  and  steel  company  was  engaged  was 
that  of  rerolllng  rails — that  Is  to  say,  of 
rolling  Into  lighter  sections  old  rails  of  heav- 
ier weight — and  It  was  further  stated  that 
the  Iron  and  steel  company  was  not  using 
anything  but  long  length  rails  for  rerolllng. 
This  testimony,  and  other  of  a  kindred  char- 
acter, was  admissible  under  the  appellee's 
theory  of  the  case,  as  It  tended  to  show  that 
the  contract  actually  made  was  for  the  sale 
and  delivery  of  material  fit  for  rerolllng  Into 
light  section  rails ;  and.  If  such  was  In  fact 
the  contract  the  appellee  was  under  no  obli- 
gation to  receive  rails  which  were  not  fit 
for  rerolllng.  It  was  competent  for  the  ap- 
pellee to  show  that  th6  appellant  was  aware 
of  the  kind  of  business  In  which  the  appellee 
was  engaged,  because  that  was  a  circum- 
stance from  which  the  jury  might  find  that 
the  contract  actually  entered  into  was  the 
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one  for  which  the  appellee  contended,  and 
not  the  one  on  which  the  appellant  insisted. 

The  third  motion  to  strike  out  eTldence 
embraces  the  same  qnestlon  raised  by  the 
fifth  bill  of  exception,  and  has  relation  to  the 
testimony  given  as  to  contracts  other  than 
the  one  sued  upon ;  and  the  sixth  bill  of  ex- 
ception presents  a  kindred  objection  to  the 
admlBsiblllly  of  certain  letters  written  by 
the  appellant  to  the  appellee.  In  one  of  the 
letters  the  iron  and  steel  company  was  dis- 
tinctly told  that  "any  switch,  guard  and 
frog  or  short  rails,  we  do  not  expect  you  to 
take,"  or,  as  stated  In  the  other  of  those 
letters,  "the  material  was  to  be  free  from 
switclk,  frog  and  guard  rails  and  you  do 
not  have  to  take  them  otherwise."  The  let- 
ters and  the  other  testimony  bearing  upon 
the  independent  contracts  not  involved  in 
this  controversy  were  admitted  by  the  court, 
upon  the  theory  that  they  tended  to  show 
that  the  appellant  knew  the  character  of 
business  the  appellee  was  engaged  in,  and, 
of  course,  therefore,  they  tended  to  strength- 
en the  appellee's  version  of  the  contract 
In  that  light  they  were  admissible,  and  the 
motion  to  strike  them  out  was  properly  de- 
nied, and  the  ruling  in  the  sixth  bill  of  ex- 
ception was  correct 

Of  the  13  cars  which  were  rejected,  some 
were  subsequently  sent  by  the  appellant  to 
Syracuse,  and  others  to  Tonawanda,  N.  T. 
The  contents  were  there  sold.  Negotiations 
Iiad  been  going  on  for  upwards  of  a  month 
in  Cumberland  in  regard  to  these  rejected 
cars.  Fechbeimer,  who  was  a  representative 
of  the  appellant,  finally  falling  to  induce  the 
appellee  to  take  these  cars  of  rejected  materi- 
al, requested  the  clerks  and  agents  of  the 
railroad  companies  in  Cumberland  to  ship  the 
cars  away  at  night  and  a  witness.  Bender, 
who  was  an  agent  of  the  Burlington  &  Ohio 
Railroad,  testified  that  he  made  out  the  bills 
of  lading  in  Fechheimer's  room  at  the  Queen 
City  Hotel  behind  locked  doors,,  because  Fech- 
beimer was  apprehensive  that  an  attachment 
might  be  levied  ui)on  the  material.  This  evi- 
dence did  not  tend  to  prove  any  issue  In  the 
case,  but  it  is  not  preceived  how  it  could 
have  prejudiced  the  appellant  in  the  slightest 
degree.  To  Justify  a  reversal  two  things  are 
essential:  There  must  be  error,  and  there 
must  be  injury;  and,  unless  it  i>  perceived 
that  the  error  causes  the  Injury,  there  can 
be  no  reversal  merely  because  there  is  error. 
The  refusal  of  the  court  to  grant  the  fifth 
motion,  and  its  ruling  in  the  second  bill  of  ex- 
ceptions, are  therefore  no  grounds  for  revers- 
ing the  Judgment.  Neither  the  admission  nor 
the  exclusion  of  evidence  which  does  not 
appear  to  have  affected  the  result  or  to  have 
prejudiced  the  appellant  is  a  sutficient  ground 
for  the  reversal  of  a  Judgment  B.  &  O.  R. 
R.  Co.  V.  State,  79  Md.  335,  29  Ati.  618,  47 
Am.  St  Rep.  415. 

The  only  remaining  inquiry  included  in 
the  seventh  bill  of  exception  is  the  objection 
made  to  the  oral  comments  of  the  judge 


spoken  In  the  presence  of  the  Jury  when  dis- 
posing ot  the  prayers.  After  the  Judge  had 
passed  upon  the  prayers  and  the  motions,  one 
of  the  counsel  for  the  appellant  arose  and 
said:  "We  respectfully  ask  leave  to  except 
to  the  rulings  of  the  court  in  the  rejection  of 
such  of  the  plaintiff's  prayers  as  were  reject- 
ed, and  the  granting  of  such  of  the  defend- 
ant's prayers  as  were  granted,  and  to  the 
comments  of  the  court  in  the  ruling  upon  the 
prayers  in  the  presence  of  the  Jury."  The 
Judge  at  once  said:  "If  there  was  anything 
said  objectionable.  It  was  not  intended. 
What  particular  matter  was  objectionable?" 
The  counsel  replied:  "I  do  not  recall;  it  is  a 
common  practice,  and  is  a  general  objection." 
The  exception  as  formally  reserved  is  "to  the 
opinion  expressed  by  the  court  on  the  prayers 
in  the  presence  of  the  Jury."  Tills  is  entire- 
ly too  general  and  indefinite.  If  the  judge 
made  any  remark  that  ought  not  to  have 
been  made,  we  fail  to  find  it  In  the  record. 
When  he  asked  counsel  what  it  was  he  ob- 
jected to,  the  latter  was  unable  to  state. 
Had  anything  objectionable  been  pointed  out 
to  the  Judge,  he  would  certainly  have  correct- 
ed it  It  is  probably  a  safer  practice  for  a 
judge,  when  the  jury  are  present  to  make 
no  comments  in  disposing  of  prayers,  unless 
he  intends  to  withdraw  the  case  from  their 
consideration;  but  if  he  sees  fit  to  give  his 
reasons  for  bis  rulings  on  the  prayers,  and  in 
doing  so  makes  statements  prejudicial  to  a 
party,  an  exception  may  be  taken,  but  the 
specific  statement  objected  to  must  be  dis- 
tinctly indicated  In  the  bill  of  exceptions. 

We  now  come  to  the  remaining  bill  of  ex- 
ception, namely,  the  first  which  includes  a 
ruling  not  covered  by  what  has  been  already 
determined.  Leonard  Joseph,  the  vice  pres- 
ident of  the  appellant  company,  was  the  first 
witness  placed  upon  the  stand  in  the  court 
below.  Upon  cross-examination  it  was 
shown,  that  he  had  some  time  previously 
given  his  testimony  to  be  used  in  this  case 
under  a  commission  issued  to  New  York, 
and,  after  many  other  questions  had  been 
propounded  to  liim,  he  was  asked  whether,  on 
the  occasion  when  he  was  interrogated  in 
New  York,  he  had  not  procured  his  stenogra- 
pher to  become  a  witness  in  order  to  corrob- 
orate an  interview  and  certain  circumstan- 
ces then  testified  to  by  him,  Xieonard  Joseph? 
This  question  was  objected  to,  the  objection 
was  overruled,  and  the  Sret  exception  was 
reserved.  He  answered  that  he  did  not  In 
his  testimony  given  under  the  commission 
the  witness  had  testified  that  Mr.  Joseph 
Schonthal  had  made  the  contract  for  the  1,000 
tons  of  steel  scrap  with  the  witness  at  the 
latter's  office  in  New  York  on  October  4, 
1901,  and  it  was  with  regard  to  the  Interview 
he  said  took  place  then,  and  the  circumstan- 
ces which  he  stated  occurred  at  that  time, 
that  he  was  asked  upon  his  cross-examination 
the  question  objected  to.  It  turned  out  that 
he  was  in  error  in  his  testimony  given  under 
the  commission.    He  admitted  in  liis  oral  tes' 
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tlmony  given  In  the  trial  court  -that  Joseph 
Schouthal  had  not  been  at  bis  office  on  the 
4tb  of  October,  bnt  stated  that  be  had  been 
there  on  the  8tb.  If  he  did  induce  bis  stenog- 
rapher to  corroborate  his  erroneous  state- 
ment, it  was  competent  for  the  appellee  to 
show  that  fact,  as  it  was  a  circumstance  that 
reflected  on  his  credibility.  But  be  answered 
that  be  did  not  procure  his  stenographer  to 
support  his  mistake,  and  that  ended  the  in- 
quiry. No  Injury  was  done  by  permitting  the 
question  to  be  asked,  and,  even  if  there  had 
been  error  hi  allowing  it  to  be  pat,  that  error 
would  not  warrant  a  reversal. 

The  case  went  to  the  Jury  on  the  pleadings 
and  under  the  instructions  to  which  we  have 
alluded,  and  a  verdict  was  returned  in  favor 
of  the  defendant,  the  appellee,  for  $121.66, 
which  Is  the  precise  dlCTerence  between  $634.- 
31,  the  sum  actually  paid  for  material  which 
the  apprilee  had  rejected  upon  Its  delivery 
but  had  previously  settled  for  when  It  cashed 
the  drafts  before  the  scrap  reached  Cumber- 
land, and  $512.65,  the  amount  due  by  the 
appellee  for  material  accepted  and  not  paid 
for.  Upon  that  verdict  judgment  was  enter- 
ed, and  from  that  judgment  the  pending  ap- 
peal was  taken.  As  we  find  no  -  everslble  er- 
ror in  the  rulings  excepted  to,  (he  judgment 
must  be  affirmed,  and  it  Is  so  ordered. 

Judgment  affirmed,  with  costs  above  and 
below. 


(Wild.  481) 

COMMISSIONERS  OF  ANNE  ARUNDBL 

COUNTY  v.  BALTIMORE  SUGAR 

REFINING  CO. 

(Court  of  Appeals  of  Uaryhmd.    June  9,  1904.) 

TAXATION — COBPOBATI  STOCK— PEBSONAL  PBOF- 

EBTT— ASSESSMENTS — COBBECTION 

— MANDAiraS. 

1.  Under  Code  Pub.  Gen.  Laws,  art  81,  i  4, 
exempting  from  taxation  the  personal  property 
of  any  corporation  having  capital  stock  divided 
Into  shares,  when  the  shares  are  subject  to  tax- 
ation, machinery  used  by  a  sugar  refining  com- 
pany in  its  buildings  is  personal  property,  in- 
cluded in  the  valuation  of  the  shares  of  stock 
of  the  corporation,  and  cannot  be  legally  as- 
sessed for  taxation. 

2.  In  a  proceeding  to  strike  certain  assess- 
ments for  taxation,  a  demurrer  to  an  answer 
which  does  not  aver  that  certain  machinery  is 
real  estate,  but  asserts  it  is  such  because  united 
to  the  building  in  an  inseparable  manner,  does 
not  admit  the  machinen^  to  be  real  estate. 

3.  Foe's  Sopp.  Code  Pub.  Gen.  Laws,  art.  81, 
i  184^  providing  that  the  owner  of  property, 
claimmg  it  to  be  exempt  from  assessment,  may 
petition  the  county  commissioners  after  return 
18  made  by  the  board  of  control  and  review  to 
the  county  commissioners,  setting  forth  the 
ground  on  which  it  is  claimed  to  be  exempt, 
and,  if  the  court  shall  determine  the  property  is 
not  snbject  to  assessment,  it  may  direct  the 
cotinty  commissioners  to  strike  it  from  the  list, 
has  no  relation  to  the  personal  property  of  cor- 
porations having  taxable  shares  of  stock,  as 
such  property  Is  included  in  the  shares  of  stock 
which  the  State  Tax  Commissioner  is  authoris- 
ed to  assess,  and  a  corporation  seeking  to  com- 
pel the  county  commissioners  to  strike  from  its 
assessments  certain  property  which  they  have 
assessed  as  personalty  may  resort  to  mandamus. 


4.  The  provision  relates  exclusively  to  appeals 
from  the  board  of  control  and  review,  and  does 
not  apply  where  the  assessments  have  been  made 
by  the  county  commissioners. 

Appeal  from  Circuit  Court,  Anne  Arundel 
County;  I.  Thomas  Jones,  Judge. 

Petition  by  the  Baltimore  Sugar  Refining 
Company  against  the  county  commissioners 
of  Anne  Arundel  county  to  correct  certain 
assessments  of  its  property.  From  an  ordei: 
directing  the  commissioners  to  strike  the  as- 
sessment from  the  assessment  books,  they 
appeal.    Afiirmed. 

Argued  before  McSHERRT,  0.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PBABCB,  and 
SCHMUCKER,  JJ. 

Edward  C.  Gantt,  for  appellants.  Robert 
F.  Graham  and  James  McMunroe,  for  appel- 
lee. 

PEARCE,  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  court  for  Anne  Arundel 
county  commanding  the  county  commission* 
ers  of  that  county  to  strike  from  their  as- 
sessment books  an  alleged  Illegal  assessment 
The  petition  of  the  Baltimore  Sugar  Refining 
Company  alleges  In  Its  first  paragraph  that 
it  Is  a  corporation  of  the  state  of  Maryland, 
having  a  capital  stock  divided  Into  shares, 
which  are  subject  to  taxation  under  the  laws 
of  this  state;  in  its  second  paragraph,  that 
It  owns  a  parcel  of  land  In  Anne  Arundel 
comity,  Improved  by  buildings,  worth  $100,- 
000,  and  that  It  also  owns  certain  personal 
property  In  said  county,  of  the  value  of  $200,- 
000;  In  Its  third  paragraph,  that  Its  real  es- 
tate In  Anne  Arundel  county  Is  assessed 
by  the  commissioners  of  that  oomtty  at  1806,- 
000,  and  that  Its  personal  property  In  said 
county  Is  assessed  by  said  commissioners  at 
$425,000,  and  that  It  appears  from  BzblUt 
B,  filed  with  said  petition  (being  a  coity  of 
said  assessment),  that  said  personal  proper^ 
ty  Is  machinery  used  In  said-  buildings;  in 
its  fourth  paragraph,  that  section  4  of  arti- 
cle 81  of  the  Code  of  Public  General  Laws  of 
Maryland,  providing  for  the  assessment  of 
real  and  personal  property,  does  not  apply 
to  personal  property  owned  by  corporations 
of  Maryland  having  shares  of  stock  subject- 
ed to  taxation  under  the  laws  of  Maryland; 
and  in  its  fifth  paragraph,  that  the  petition- 
er has  requested  the  county  commissioners  of 
Anne  Arundel  county  to  abate  and  strike 
from  its  assessment  books  the  assessment  of 
said  machinery  as  personal  property,  which 
they  have  refused^ to  do.  To  this  petition 
the  county  commissioners  entered  a  general 
demurrer,  and,  this  being  overruled,  an  an- 
swer was  filed.  The  answer  admits  the  aver- 
ments of  the  first  paragraph  of  the  petition, 
and  so  much  of  the  averments  of  the  second 
paragraph  as  refer  to  the  land  and  buildings 
thereon,  but  denies  that  the  petitioner  owns 
any  personal  property  in  said  county  assess- 
ed on  respondent's  books.  It  does  not  admit 
the  averments  of  the  third  paragraph  of  the 
petition,  and  charges  tbat  tbe  schedule  of 
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property  assessed  and  Talned  to  the  petition- 
er, mentioned  in  petitioner's  Exhibit  B,  was 
made  and  returned  by  the  assessors  appoint- 
ed under  Acts  1896,  p.  151,  c.  120,  and  was 
approved  by  the  county  commissioners,  as 
the  board  of  control  and  review  for  Anne 
Arundel  county,  as  directed  by  law,  and  also 
avers  that  "the  property  so  scheduled  and 
assessed  consists  of  lands,  and  buildings 
thereon,  and  certain  machinery  therein  and 
thereto  attached,"  and  that  "said  machinery 
so  assessed  is  actually  and  in  fact  an  In- 
separable part  of  the  real  estate,  •  •  • 
and  la  united,  Joined,  and  connected  there- 
with, In  an  absolute,  permanent,  and  insepa- 
rable manner."  Answering  the  fourth  para- 
graph of  the  petition,  It  admits  that  the 
personal  property  of  a  corporation  having  a 
capital  stock  subject  to  taxation  is  exempt 
from  assessment,  but  it  proceeds  to  make  the 
following  averment:  "Tliat  the  petitioner, 
in  making  its  returns  of  the  value  of  its 
shares  of  stock  to  the  State  Tax  Commission- 
er, transmitted  to  him,  as  authorized  by  law, 
a  duplicate  of  the  aforesaid  schedule  and 
assessment,  Including  the  Item  'machinery,' 
all  of  which  valuation,  at  the  Instance  of  tb« 
petitioner,  was  deducted  from  the  aggregate 
value  of  the  shares  of  stock  of  the  said  peti- 
tioner, as  directed  by  law,  such  being  claimed 
aa  real  property."  In  answer  to  the  fifth 
paragraph  of  the  petition,  the  respondmt  ad- 
mits the  demand  for,  and  the  refusal  of,  the 
abatement  The  petitioner  Joined  Issue  on 
the  second  paragraph  of  the  answer,  demur- 
red to  the  third  and  fifth  paragraphs,  and 
replied  to  the  fourth,  denying  its  allegations. 
Issue  was  Joined  upon  these  demurrers  and 
upon  the  replication,  and  the  case  was  tried 
before  the  court  without  a  Jury.  Three 
prayers  were  offered  by  the  petitioner,  wlilch 
were  granted,  and  the  demurrers  to  the  third 
and  fifth  paragraphs  of  the  answer  were 
sustained,  and  the  mandamus  was  ordered 
to  issue.  There  was  no  exception  to  the  rul- 
ing on  the  prayers,  and  this  is  therefore  not 
open  for  review,  though.  If  it  were,  we  should 
have  no  difficulty  In  sustaining  it  We  have 
only  to  consider  the  ruling  upon  the  two  de- 
murrers, both  of  which  present  the  same  two 
questions  for  decision:  First,  whether  the 
machinery  in  question  Is  personal  property 
Included  In  the  valuation  of  the  shares  of 
stock  of  the  corporation,  and  which  there- 
fore could  not  be  legally  assessed  by  the 
county  commissioners  of  Anne  Arundel  coun- 
ty; and,  if  so,  then,  second,  whether  the  writ 
of  mandamus  is  the  appropriate  remedy. 

The  classification  of  property  for  taxation, 
as  real  or  personal,  is  usually  made  on 
coDunon-law  distinctions,  though  by  statute 
It  may  be  otherwise  provided.  Cooley  on 
Taxation,  p.  366.  "At  common  law,  fixed  and 
movable  machinery  are  alike  regarded  as 
personal  property."  Steere  v.  Wailing,  7 
R.  L  317.  In  that  state  a  statute  so  far  al- 
tered this  rule  of  the  common  law  in  that 
respect  as  to  declare  that,  for  purposes  of 


taxation,  fixed  machinery  should  be  regard- 
ed as  real  estate,  when  owned  by  the  own- 
ers of  real  estate  to  which  It  is  affixed.  But 
in  Maryland  there  Is  no  such  statute.  The 
doctrine  of  fixtures,  as  between  vendor  and 
vendee,  lessor  and  lesseie,  mortgagor  and 
mortgagee,  though  recognized  here  aa  to 
these  parties,  has  never  been  imported  Into 
the  law  of  taxation.  We  do  not  doubt  that, 
aa  between  these,  this  machinery  would  be 
held  to  be  part  of  the  realty,  but  it  by  no 
means  follows  that  It  should  be  so  held 
here.  The  mere  fact  that  a  building  is  con- 
structed and  adapted  expressly  to  receive  cer- 
tain machinery  does  not  necessarily  make  the 
machinery  part  of  the  realty.  13  Amer.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  608;  Bahway 
Sav.  Inst  V.  Irving  St  Baptist  Church,  36 
N.  J.  Eq.  61.  So,  also,  there  is  a  clear  dis- 
tinction running  through  the  best-considered 
cases  between  mactiinery  furnishing  the  mo- 
tive power  of  the  establishment  and  that 
which  is  accessory  only  to  the  business  then 
carried  on.  18  Amer.  ft  Bog.  Ena  of  Law 
(2d  Ed.)  p.  614;  Teaff  v.  Hewitt,  1  Ohio  St 
511,  59  Am.  Dec.  634;  HIU  v.  Wentworth,  28 
Vt  428.  And  this  distinction  seems  to  be 
suggested  in  McKim  v.  Mason,  8  Md.  Ch. 
202,  where  Chancellor  Johnson  cites  the  lan- 
guage of  Baron  Farite  In  Hellawell  v.  East- 
wood, 3  Eng.  Law  ft  Bq.  662,  in  which  hs 
says,  "The  question  depends  principally  on 
the  object  and  purpose  of  the  annexation: 
whether  It. was  for  the  permanent  and  sub- 
stantial improvement  of  the  building^in  the 
language  of  the  civil  law,  'perpetul  usua 
causa' — or  merely  for  a  temporary  purpose,  or 
the  more  complete  enjoyment  and  use  of  the 
machine  as  a  chattel."  So  that,  as  respects 
the  taxation  of  this  machinety,  there  seems 
to  be  no  sufficient  ground  for  holding  that 
the  common-law  rule  is  not  applicable. 

But  apart  from  this  view,  the  whole  sys- 
tem of  assessing  and  taxing  corporations,  as 
disclosed  by  article  81  of  the  Code,  refutes 
the  contention  that  this  machinery  Is  part 
of  thQ  real  eatete.  Section  4  of  that  act  ex- 
pressly exempts  trom  taxation,  in  specie,  the 
personal  property  of  any  corporation  of  this 
state  having  capital  stock  divided  into  shares, 
when  said  shares  are  subject  to  taxation  un- 
der the  laws  of  this  state,  and  the  petition 
in  this  case  expressly  declares  that  this  is 
such  a  corporation.  Section  141  requires  the 
president  of  every  corporation  to  furnish  to 
the  county  commissioners  of  each  county  in 
which  such  corporation  owns  real  estate  a 
true  statement  of  all  such  real  estate,  and 
requires  the  same  to  be  valued  and  assessed 
by  the  county  commissioners,  who  must 
transmit  a  duplicate  of  such  assessment  to 
the  Stete  Tax  Commissioner.  It  also  re- 
quires the  assessed  taxable  value  of  all  such 
shares  of  stock  to  be  ascertained  by  the  State 
Tax  Commissioner,  who.  In  order  to  avoid 
double  taxation,  is  required  to  deduct  from 
the  aggregate  value  of  all  such  shares  of 
stock  the  assessed  value  of  all  the  real  es- 
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tate  of  each  corporation.  Beal  estate  only 
being  deducted,  all  machinery,  as  personal 
estate,  Is  thus  necessarily  estimated  by  the 
State  Tax  Gommlssioner  In  determining  the 
aggregate  value  of  all  the  stock,  from  which 
aggregate  the  realty  Is  deducted.  Again,  sec- 
tion 143  provides  generally  that  where  any 
connty  shall  have  exempted  the  machinery 
of  a  manufacturing  corporation  from  coun- 
ty taxation,  the  president  of  snch  corpora- 
tion shall  furnish  to  the  county  commission- 
ers a  true  statement  of'  all  snch  machinery, 
and  that  the  county  commissioners  shall  val- 
oe  and  assess  the  same,  and  shall  send  to 
the  State  Tax  Commissioner  a  certiflcate  ot 
such  valuation  and  aBsesement,  and  that  he 
•ball  deduct  such  valuation  from  that  deter- 
mined by  him  for  state  taxation,  and  that 
this  0nal  valuation  thus  ascertained  shall  be 
the  basis  of  taxation  for  shares  of  stock  held 
in  that  connty.  It  is  obvious  that,  if  man- 
ufacturing machinery  were  properly  assess- 
able as  part  of  the  realty,  there  would  be  no 
room  for  the  operation  of  this  provision  of 
section  143.  Chapter  340,  p.  625,  Acts  1896, 
pnrsnlng  this  general  scheme  of  section  148 
of  article  81,  provides  that  the  connty  com- 
missioners of  Anne  Amndel  county,  for  the 
encouragement  of  manufactures,  may  abate 
all  taxes  levied  in  any  year  for  county  or 
school  purposes  upon  any  macliinery  owned 
and  used  by  any  person  or  corporation  en- 
gaged in  manufacturing  In  said  county,  but 
forbids  any  abatement  of  taxes  levied  upon 
any  property  properly  assessable  and  taxable 
as  real  estate;  thns  emphasizing  In  a  peculiar 
manner,  for  Anne  Arundel  county,  the  com- 
mon-law rule  before  mentioned  as  to  taxa- 
tion of  machinery,  and  the  distinction  to 
wbicb  we  have  referred  between  machinery 
accessory  merely  to  the  business  carried  on, 
and  tbat  designed  and  adapted  especially  for 
the  permanent  Improvement  of  the  building 
in  which  it  is  located. 

The  third  and  fifth  paragraphs  of  the  an- 
swer do  not  aver  as  a  fact  that  this  ma- 
chlneiy  is  real  estate,  but  argue  tbat  it  Is 
such,  because  it  is  there  asserted  to  be  unit- 
ed with  the  building  in  an  inseparable  man- 
ner. As  a  demurrer  only  admits  facts  well 
pleaded,  and  not  conclusions  of  law,  the  ap- 
pellants are  in  error  in  contending  that  the 
demurrer  to  these  paragraphs  admits  this 
machlnety  to  be  real  estate,  and,  as  such, 
properly  assessable  by  the  county  commis- 
sioners to  the  petitioner;  and  it  follows  from 
what  we  have  said,  provided  mandamus  is 
tbe  proper  remedy  to  be  invoked,  that  the 
demurrer  to  the  petition  was  properly  over- 
ruled, and  the  demuiTers  to  tbe  third  and 
fifth  paragraphs  of  the  answer  were  prop- 
erly sustained. 

Was  the  writ  of  mandamus  the  proper  rem- 
edy? Judge  Cooley,  in  his  work  on  Taxa- 
tion, p.  732,  says:  "The  writ  will  lie  to  com- 
pel assessors  to  strike  from  the  assessment 
roll  nontaxable  property  which  they  have 
included  in  it    Here  is  a  clear  case  of  ex- 


cess of  Jurisdiction.  Nothing  is  submitted  to 
their  discretion,  because  by  the  law  the  sub- 
ject-matter of  the  controversy  is  put  be- 
yond their  authority,  and  they  can  neither 
lawfully  list  it  nor  value  it  It  will  lie  also 
where  property  is  assessed  to  the  wrong  per- 
son, both  the  public  and  the  individual  as- 
sessed being  concerned  in  having  the  assess- 
ment so  made  that  a  legal  and  Just  tax  can 
be  levied  upon  it"  In  County  Commission- 
ers V.  Winand,  77  Md.  525,  26  Atl.  1110,  this 
passage  was  cited  as  a  correct  exposition  of 
tbe  law,  though  it  was  held  that  the  writ 
was  lmproi)erly  allowed  in  that  case,  be- 
cause what  tbe  county  commissioners  there 
did  "was  not  in  excess  of  their  Jurisdiction, 
but  was  an  erroneous  exercise  of  conceded 
authority."  The  appellants  admit  that  when' 
that  case  was  decided  there  was  no  adequate 
legal  remedy  provided  for  the  abatement  of 
an  unauthorised  assessment.  Since  that  time, 
however,  chaptw  120,  p.  181,  Acts  1896,  has 
been  enacted,  and,  its  ISitb  section,  now  sec- 
tion 184  of  article  81  of  Foe's  Supplement  to 
Code  Pub.  Oen.  Laws^  provides  tbat  tbe  own- 
er of  property,  to  whom  it  is  valued,  and 
who  claims  that  it  la  exempt  from  valuation 
and  assessment  may  file  a  petition  against 
the  county  commissioners  within  30  days 
after  the  return  is  made  by  the  board  of 
control  and  review  to  the  county  commis- 
sioners, or  within  30  days  after  valuation  to 
the  owner,  and  notice  to  him,  setting  forth 
tbe  facts  of  the  case,  and  the  ground  upon 
which  exemption  is  claimed,  and  that  upon 
bearing,  if  the  court  shall  determine  that 
the  property  is  not  subject  to  valuation  and 
assessment  it  shall  direct  the  county  com- 
missioners to  strike  said  property  from  the 
list;  and  section  186  of  article  81  gives  ei- 
ther party  an  appeal  from  tbe  order  passed, 
to  the  Court  of  Appeals.  Tbe  appellants  con- 
tend that  thia  act  provides  a  full,  adequate, 
and  specific  legal  remedy  framed  directly 
to  effect  tbe  desired  end,  and  tbat  man- 
damns,  therefore,  will  not  lie.  In  Bembe  v. 
Anne  Arundel  County,  84  Md.  821,  61  Atl. 
170,  57  L.  B.  A.  279,  tbe  court  said  there 
must  be  a  clear  legal  right  in  the  relator,  and 
there  must  be  an  absence  of  an  adequate  le- 
gal remedy  for  the  vindication  of  that  right, 
before  redress  by  mandamus  can  be  accord- 
ed. The  writ  compelling  the  county  com- 
missioners to  repair  a  defective  connty  bridge 
was  accordingly  refused,  because  sections  19 
to  34  of  article  26  of  the  Code  provide  a  com- 
plete and  adequate  procedure  for  that  pur- 
pose; and  the  court  added,  "Should  a  court 
of  law,  upon  an  application  for  a  writ  of 
mandamus,  undertake  to  order  the  county 
commissioners  to  repair  the  bridge,  it  could 
only  do  so  by  deliberately  disregarding  and 
repudiating  tbe  statutory  remedy  especially 
provided  to  meet  Just  tbe  contingency  here 
presented." 

The  question  here,  therefore,  is  whether 
section  184  of  article  81  is  applicable  to  this 
cas^  for,  it  it  is,  it  excludes  recourse  to  man- 
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damus;  but  we  are  of  opinion  it  is  not  ap- 
plicable. Under  our  system  of  asseaament  of 
property  for  taxation,  all  real  estate  Is  as- 
sessed to  the  owner  in  the  covinty  in  which 
it  lies,  and  all  personal  property  belonging  to 
natural  persons  resident  in  tliis  state  is  as- 
sessed to  the  owner  in  the  assessment  district 
In  which  he  resides,  with  the  exception  of 
goods  and  chattels  (taxable  as  such)  perma- 
nently located  in  any  other  city  or  county, 
which  are  assessed  to  the  owner  where  they 
are  so  located.  The  personal  property  of  cor- 
porations of  tills  state,  not  having  a  capital 
stocic,  whose  shares  are  subject  to  taxation. 
Is  assessed  in  like  manner  to  such  corpora- 
tions. All  existing  assessments  of'  property 
in  this  state  were  made  either  by  assessors 
appointed  in  each  assessment  district  under 
the  last  general  assessment  act  (chapter  120, 
p.  151,  Acts  1896),  or  have  been  added  by  the 
county  commissioners  since  that  time  under 
powers  conferred  by  that  act  and  by  subse- 
quent enactments.  The  real  property  of  all 
corporations  is  taxed  by  the  county  assess- 
ors or  county  commissioners,  but  these  have 
no  power  to  value  or  assess  the  personal  prop- 
erty of  corporations  having  a  capital  stock 
whose  shares  are  subject  to  taxation.  The 
State  Tax  Commissioner  alone  is  authorized 
to  value  and  assess  such  shares,  and  may  ex- 
amine on  oath  any  officer  of  such  corpora- 
tion as  to  the  aggregate  value  of  such  shares. 
This  aggregate  value  is  the  value  of  all  the 
taxable  property  of  every  description  owned 
by  said  corporation.  The  taxable  value  of 
such  shares  is  ascertained  under  the  law  by 
deducting  from  their  aggregate  value  the 
certified  taxable  value  of  the  real  estate  of 
the  coriMration,  and  dividing  the  residuum 
by  the  number  of  the  shares;  the  quotient 
showing  such  taxable  value.  The  State  Tax 
Commissioner  certifies  this  taxable  value  to 
the  county  commissioners  of  each  county  in 
which  any  stockholder  resides,  and  the  shares 
of  any  such  stockholders  are  valued,  for  coun- 
ty and  municipal  purposes,  to  the  owners  in 
the  counties  in  which  they  respectively  re- 
side. Here  we  have  two  distinct  and  inde- 
pendent systems  of  assessment;  the  powers 
of  one  being  vested  in  county  assessors  or 
county  commissioners,  and  those  of  the  other 
in  a  State  Tax  Commissioner.  In  Monticello 
T.  Baltimore  City,  90  Md.  431,  45  Ati.  210,  in 
referring  to  section  145  of  article  81,  wliich 
requires  the  county  commissioners  to  give 
notice  to  the  owner  before  they  proceed  to  in- 
crease the  valuation  of  previously  assessed 
property,  and  before  they  undertake  to  add 
any  new  property  not  valued  or  returned  by 
the  proper  assessor  or  collector,  the  court 
said,  "this  section  has  relation  only  to  prop- 
erty which  the  county  commissioners  have 
the  right  to  assess,"  and  this  is  equally  true 
of  section  184.  The  county  commissioners 
have  no  power  to  assess  the  personal  proper- 
ty of  a  corporation  of  this  state,  having  taxa- 
ble shares  of  stock,  because  such  personal 
property  is  fully  represenlsd  and  included  in 


the  shares  of  stock,  which  the  State  Tax 
Commissioner  alone  is  authorized  to  assess, 
and  wlilch  he  is  required  to  assess  and-  certi- 
fy to  the  county  commissioners  of  each  coun- 
ty where  any  such  stockholder  resides.  As- 
sessment of  such  shares  by  the  county  com- 
missioners, or  of  any  personal  property  which 
forma  a  constituent  part  of  the  value  of  such 
shares,  would  necessarily  result  in  double 
taxation.  As  section  184  had  no  relation  to 
the  personal  property  of  such  corporations,  or 
to  the  shares  of  their  stock,  the  authority  of 
Winand's  Case,  supra,  could  in  no  event  liave 
been  impaired  by  its  enactment,  and  that  de- 
cision would  control  the  present  case. 

But  there  is  another  equally  convincing 
and  conclusive  reason  why  section  184  affords 
no  remedy  which  would  forbid  resort  to  man- 
damus. We  think  it  is  manifest  that  this 
section  has  relation  exclusively  to  appeals 
from  the  boards  of  control  and  review,  and 
does  not  apply  to  cases  where  the  assess- 
ments have  l>een  made  by  the  county  com- 
missioners, and  not  by  assessors  appointed 
under  the  act  of  1896.  The  appeal  therein 
provided  for  to  the  circuit  court  must  be  tak- 
en within  30  days  after  the  return  is  made  by 
the  boards  of  control  and  review  to  the  coun- 
ty commissioners.  An  examination  of  sec- 
tions 182  and  183  of  that  act,  which  are  not 
reproduced  in  the  supplement  to  the  Code, 
makes  it  clear,  we  think,  that  these  sections, 
as  well  as  sections  173  to  191,  both  inclusive, 
are  merely  a  part  of  the  machinery  relating 
to  the  first  assessment  under  the  act  of  1896, 
that  they  have  been  completely  executed,  and 
have  no  further  vitality  or  effect  It  will  be 
seen  that  in  the  suiq;ilement  of  1900  the  learn- 
ed codifier,  Mr.  Foe,  omitted  sections  165  to 
170,  both  inclusive,  and  sections  172,  182,  and 
183  of  the  act  of  1896,  and,  in  a  footnote  on 
page  566  of  that  supplement,  states  that  they 
were  omitied  because  they  tud  been  com- 
pletely executed.  In  the  Code  of  1903  Mr. 
Poe  has  also  omitted  sections  173  to  180,  both 
inclusive,  and  sections  184  to  191,  both  inclu- 
sive, upon  the  ground,  as  we  are  informed  by 
him,  that,  upon  a  re-examination  of  that  act, 
he  regards  all  those  sections  as  referring  only 
to  the  reassessment  ordered  to  be  made  by 
Acts  1896,  p.  151,  c.  120,  and  as  being  com- 
pletely executed  and  possessing  no  further 
efficacy.  Upon  careful  consideration,  we  en- 
tirely concur  in  this  view,  and  it  follows 
therefrom  that  there  was  no  error  in  grant- 
ing the  mandamus  in  this  case. 

Order  affirmed,  with  costs  to  the  appellee 
atKive  and  below. 

(W  Md.  «B) 
CONSOLIDATED    GAS    CO.     OF    BALTI- 
MORE    V.     COMMISSIONERS     OP 
BALTIMORE  COUNTY  et  al. 
(Court  of  Appeals  of  Maryland.    June  8,  1904.) 

GAS  —  FKANCHISES  —  AUTHOBITT    TO     QKAITT  — 
STATUTES — VESTED    BIOHTS. 

l.Act  1902,  p.  525,  c.  368,  is  entiUed  "An 
act  to    *    *    *    regulate  the  granting  of  fran- 
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chises  for  public  i>uri>OBeB  by  the  coanty  oom- 
misaioners  of  Baltimore  county,"  and  provides 
that,  if  no  valid  objection  be  made,  the  board 
of  connty  commissioners  of  Baltimore  county 
shall  have  authority  to  grant  any  franchises 
in  relation  to  any  highway,  etc.,  either  above 
or  below  the  surface,  and  that  the  commission- 
ers shall  at  all  times  exercise  full  control  in 
respect  to  all  matters  connected  with  the  grant. 
Held,  that  the  statute  gave  the  commissioners 
authority  to  grant  a  franchise  for  the  laying 
of  gas  pipes  for  lighting  and  heating  purposes 
in  certain  villages  and  towns  of  Baltimore  coun- 
ty. 

2.  Acts  1886,  pp.  623,  646,  cc.  384,  895  (Pub. 
Loc  Laws  of  Baltimore  County,  art.  3,  {§  114- 
116),  were  acts  affecting  the  formation  of  gas 
companies  in  Baltimore  City  and  Baltimore  and 
Anne  Anmdel  counties,  and  prohibited  the  for- 
mation of  gas  companies  in  those  counties,  and 
provided  that  no  gas  company  chartered  in  any 
other  county  in  the  state  should  have  the  right 
to  lay  mains  or  sell  gas  in  the  counties,  and  to 
repeal  and  annul  charters  for  gas  companies, 
save  as  therein  provided.  Held,  that  sudt  stat- 
utes had  no  application  to  the  granting  of  a 
franchise  to  an  mdividual. 

3.  Inasmuch  as  Acts  1902,  p.  525,  c.  368,  rela- 
tive to  the  granting  of  franchises  for  public 
purposes  in  Baltimore  countj;,  provided,  in  sec- 
tion 4,  that  the  connty  commissioners,  in  grant- 
ing franchises  under  the  act,  should  not  destroy 
any  vested  rights  in  the  streets  and  highways 
of  Baltimore  county,  the  granting  of  a  fran- 
chise under  the  statute  for  laying  gas  pipes, 
etc.,  was  not  objectionable  as  affecting  private 
rights  previously  granted  to  another. 

Appeal  from  Circuit  Court,  Balttmote 
Connty;   N.  Charles  Burke,  Judge. 

Suit  by  the  Consolidated  Gas  Company  of 
Baltimore  City  against  the  county  commis- 
sioners of  Baltimore  county  and  another. 
From  a  Judgment  In  favor  of  defendants, 
complainant  appeals.    Affirmed. 

See  57  AU.  29. 

Argued  before  McSHERRT,  0.  X,  and 
FOWLER,  BRISCOE,  BOYD,  PAGB>  and 
SCHMUCKER,  JJ. 

George  Whitelocic  and  Edgar  H.  Gans,  for 
appellant  Osborne  I.  Tellott  and  David  G. 
Mcintosh,  for  appellees. 

BRISCOE,  3.  This  is  an  appeal  from  an 
order  of  the  circuit  court  for  Baltimore  coun- 
ty sustaining  a  demurrer  and  dismissing 
a  bill  of  complaint  filed  by  the  appellant 
against  the  appellees  for  the  purpose  of  ra- 
cating  a  contract  made  between  the  appel- 
lees, and  for  an  injunction  to  restrain  one  of 
tlie  appellees  from  exercising  certain  rigtits 
and  powers  conferred  upon  him  by  the  con- 
tract. The  agreement  Is  dated  in  July,  1903, 
and  was  made  by  and  between  the  county 
commissioners  of  Baltimore  connty  and  the 
appellee  Schr^ber,  under  whicb  "he  was  au- 
thorised and  empowered  to  lay  and  maintain 
for  the  period  of  twenty-five  years  gas  pipes 
and  mains  with  such  connections  as  may  be 
required  for  the  purpose  of  furnishing  gas  for 
public  as  well  as  private  Ugbtfug  and  for 
beating  and  other  purposes.  In  the  several 
streets,  avenues,  and  alleys,  so  far  as  the 
same  are  public  streets,  under  the  control  of 
the  party  of  the  first  part,  situate  in  the  vll- 
lages  and  towns  of  OrangevUIe,  Highland- 


town  and  Canton  and  in  the  streets  and  ave- 
nues connecting  the  same,  ta  Baltimore  coun- 
ty." To  the  bill  a  demurrer  was  interposed, 
and  one  of  the  questions  thus  raised  is,  did 
the  county  commissioners  of  Baltimore  coun- 
ty have  power  to  make  the  contract  and 
grant  tbe  franchise,  here  in  dispute,  under 
the  provisions  of  Acts  1902,  p.  625,  c.  368? 
The  title  of  this  act  Is  "An  act  to  legalize 
and  regulate  the  granting  of  franchises  for 
public  purposes  by  the  county  oommissloners 
of  Baltimore  connty." 

It  will  be  seen  that  by  tbe  first  section  of 
tbe  act  it  Is  provided  that  no  franchise  or 
right  in  relation  to  any  highway,  avenue, 
street,  lane,  or  alley,  either  on,  above,  or  be- 
low the  surface,  shall  be  granted  by  the  coun- 
ty commissioners  of  Baltimore  county,  unless 
certain  requirements  of  tbe  act  axe  complied 
"With.  By  the  second  section  it  is  provided, 
"if  no  valid  objection  Is  made  to  the  granting 
of  such  franchise,  and  It  appear  to  the  board 
that  tbe  granting  of  the  same  is  expedient 
and  proper,  that  the  board  shall  have  atithor- 
Ity  to  grant  such  franchise,  for  such  money 
compensation  as  it  sball  •  •  *  determine. 
Every  grant  of  any  sncb  franchise,  shall 
make  provisions.  •  •  •"  By  section  3, 
when  the  grant  of  a  franchise  or  right  is 
made,  the  county  commissioners  sball  not 
part  with,  but  shall  expressly  reserve,  the 
right  and  duty  at  all  times  to  exercise  full 
municipal  control  and  regulation  in  respect 
to  all  matters  connected  with  the  grants,  not 
inconsistent  with  the  terms  thereof.  And  by 
section  4  it  is  provided  that  nothing  In  this 
act  shall  be  construed  as  affecting  any  pri- 
vate rights  or  the  rights  of  adjacent  land- 
holders as  now  held  and  enjoyed  by  law.  It 
is  perfectly  manifest,  we  think,  that,  by  the 
true  construction  of  tills  act,  the  county  com- 
missioners of  Baltimore  county  had  full  pow- 
er to  make  the  contract  here  in  controversy, 
and  to  grant  to  the  appellee  Schreiber  tbe 
rights  conferred  by  it 

But  the  api>ellant  insists  that  under  Act 
1886,  pp.  623,  645,  cc.  384,  395  (now  article 
3,  Si  114-116,  Pub.  Loc.  Laws  of  Baltimore 
Coimty),  It  enjoyed  the  exclusive  privilege 
to  lay  mains  and  sell  gas  In  that  county.  But 
we  do  not  so  read  or  construe  those  acts. 
They  were  acts,  as  indicated  by  their  titles, 
affecting  tbe  formation  of  gas  companies  In 
Baltimore  City  and  Baltimore  and  Anne 
Arundel  counties,  and  they  distinctly  prohibit 
the  formation  of  gas  companies  in  those 
coimties,  and  also  provide  that  no  gas  compa- 
nies chartered  in  any  other  counties  of  tbe 
state  shall  have  the  right  to  lay  mains  or  sell 
gas  in  these  counties,  and  to  repeal  and  annul 
charters  for  gas  companies,  except  as  there- 
in provided.  Now,  according  to  the  language 
and  meaning  of  these  acts,  they  were  never 
Intended  to  apply  to  Individuals,  but  relate 
solely  to  incorporated  and  chartered  gas  com- 
panies, and  therefore  have  no  bearing  upon 
the  decision  of  this  case. 

Nor  do  we  find  any  force  In  tbe  appellant's 
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coDtcution  that  the  franchise  granted  the  ap- 
pellee lu  this  case  "affected  any  private 
rights"  previously  granted  It  The  fourth  sec- 
tion of  the  act  of  1902  simply  protects  vested 
rights  in  the  streets  and  highways  of  Balti- 
more county,  and  prohibits  their  destruction 
by  the  county  commissioners  In  making  con- 
tracts under  the  act 

There  were  other  questions  presented  and 
argued  at  the  hearing,  but  as  those  'passed 
upon  by  us  are  conclusive  of  the  case,  we 
shall  not  discuss  them  here. 

We  agjee  with  the  conclusion  reached  by 
the  circuit  court  for  Baltimore  coun^  In  hold- 
ing that  the  appellant  has  no  exclusive  right 
to  lay  mains  and  sell  gas  In  that  county,  and 
that  the  county  commissioners  bad  full  pow- 
er, under  Acts  1002,  p.  625,  c.  368,  to  grant 
the  franchise  in  question,  the  appellee  hav- 
ing complied  with  the  requirements  of  the 
act  So,  for  the  reasons  given  by  us,  the  or- 
der of  the  circuit  court  for  Baltimore  county, 
dated  on  the  11th  of  November,  1903,  sustain- 
ing the  demurrer  and  dismissing  the  plaln- 
tirs  bill,  wUl  be  afltrmed. 

Order  affirmed,  with  costs. 

(W  Md.  640) 

MAYOR,   ETC.,   OF  BALTIMORH  T.  CON- 
SOLIDATED GAS  CO. 

(Court  of  Appeals  of  Maryland.    Jane  8,  1901.) 

IIUNICIPAI,    COBPOBATIORS  —  OBDINAKOSS— III> 

BPKCnOR    FEES  —  BUBiaSBIOR   ON 

AQBEED  VACTrS— REVEBBAL. 

L  Under  Baltimore  City  Code,  i  10,  providing 
for  an  inspection  of  new  meters  put  m  use .  by 
any  gas  company,  and  directing  the  payment  of 
a  fee  for  such  inspection;  section  11,  provid- 
ing that  no  meter  shall  be  set,  unless  sealed, 
88  required  by  the  preceding  section ;  and  sec- 
tion 12,  requiring  a  reinspection  of  discontinued 
meters,  without  fixing  any  fee — the  inspection 
fee  is  limited  to  new  meters,  and  no  diarge  can 
be  imposed  for  reinspection. 

2.  Where  a  cause  was  submitted  to  the  court 
for  its  opinion  on  the  facts,  the  Judgment  will 
not  be  reversed  because  the  statement  of  facts 
was  not  in  proper  form,  as  the  court,  under 
Code  Pub.  Gen.  Xaws,  art.  26,  {  16,  may  draw 
all  inferences  of  fact  or  law  that  court  or  jury 
could  have  drawn  from  the  facts  agreed  on  as 
if  they  had  been  offered  in  evidence  on  a  trial. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Henry  D.  Harlan,  Judge. 

Action  by  the  mayor  and  city  council  of 
Baltimore  against  the  Consolidated  Gas  Com- 
pany. From  a  judgment  for  defendant  on 
an  agreed  statement  of  the  facts,  plaintiff  ap- 
peals.   AfUrmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BRISCOE^  BOYD,  SCHMUCK- 
ER,  and  PAGE,  JJ. 

Albert  C.  Ritchie,  for  appellant  Vernon 
Cook,  for  appellee. 

BRISCOE,  J.  This  case  was  submitted  to 
the  superior  court  of  Baltimore  city  upon  an 
ag;reed  statement  of  facts,  and  from  a  Judg- 

f  X.  See  Submiulon  ol  Controvarar,  voL  U,  Cent. 
Dig.  Si  8.  U. 


ment  entered  for  the  defendant  this  appeal 
has  been  taken.  The  question  presented  for 
our  determination  Involves  a  construction  of 
certain  ordinances  of  the  mayor  and  city 
council  of  Baltimore,  codified  as  sections  10, 
11,  and  12  of  article  28  of  the  Baltimore  City 
Code.  By  section  10  it  is  provided  that  It 
shall  not  be  lawful  for  any  new  meter  to  be 
furnished  or  put  In  use  In  this  city  by  any 
gas  company  which  shall  not  liave  been  pre- 
viously proved  to  be  correct  and  sealed  by 
the  general  superintendent  of  lamps  and  in- 
spector and  sealer,  except  during  such  time 
as  from  any  cause  the  office  shall  be  vacant, 
or  shall,  after  request  made,  refuse  or  neglect 
to  prove,  and,  if  correct,  seal,  the  meters 
furnished  at  his  office  by  any  gas  company 
for  that  purpose,  and  for  said  proving  and 
sealing  the  company  shall  pay  said  officer  the 
sum  of  25  cents  for  each  and  every  new  me- 
ter so  proved  and  sealed  as  aforesaid.  Any 
gas  company  convicted  before  a  justice  of 
the  peace  of  violation  of  the  provisions  of 
this  section  shall  forfeit  the  sum  of  $10,  and 
a  further  sum  of  $5  for  each  and  every  day 
that  such  meters  are  allowed  to  be  continued 
in  use  after  a  notice  ordering  its  discontinu- 
ance has  been  served  upon  such  company  by 
him.  By  section  11  it  Is  provided  that  no  me- 
ter shall  be  set,  unless  it  be  sealed  and  stamp- 
ed in  the  manner  required  by  the  preceding 
sections;  and  by  section  12  It  Is  also  provided 
that  It  shall  not  be  lawful  for  any  gas  com- 
pany to  put  In  use  In  the  city  of  Baltimore 
any  gas  meter  which  shall  have  been  discon- 
tinued, or  any  meter  which  has  been  in  the 
use  of  any  oUier  consumer,  unless  the  same 
has  been  relnspected  and  restamped  by  the 
general  superintendent  of  lamps  and  Inspect- 
or and  sealer  of  gas  meters.  Any  gas  com- 
pany convicted  before  a  justice  of  the  peace 
of  the  violation  of  the  provisions  of  this  sec- 
tion shall  forfeit  the  sum  of  $10,  and  the 
further  sum  of  $5  for  each  and  every  day 
that  each  of  said  meters  are  allowed  to  be 
continued  In  use  after  a  notice  has  been  aerv- 
ed  upon  such  gas  company  by  him. 

It  is  contended  upon  the  part  of  the  mayor 
and  city  council  of  Baltimore  that  the  city  la 
not  only  entitled,  under  the  provisions  of  the 
ordinances,  to  charge  a  fee  of  26  cents  for 
each  new  meter  Inspected  and  sealed,  but 
also  "to  charge  the  same  fee  for  the  relnspect- 
ing  and  restamping  of  discontinued  or  old  me- 
ters as  required  by  section  12  of  that  article. 
The  appellee  admits  the  right  of  the  dty  to 
charge  for  the  inspection  of  new  meters,  nn- 
ier  the  tenth  section,  but  denies  its  power  to 
impose  a  tax  for  the  reinspection  of  the  me- 
ters that  have  been  discontinued  and  have 
again  been  put  in  use.  The  facts  of  the  case, 
according  to  the  agreed  statement  filed  In 
the  case  and  incorporated  in  the  record,  are 
as  follows:  In  May,  1903,  the  appellee,  the 
Consolidated  Gas  Company,  delivered  to  the 
superintendent  of  lamps  and  lighting  of  Bal- 
timore city  4,551  new  gas  meters,  to  be  In- 
spected and  tested  by  him;  and,  having  been 
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duly  tested,  they  were  sealed  and  Btamped, 
with  a  seal  containing  the  words,  "Inspected, 
Baltimore,"  and  were  afterwards  put  in  by 
the  gas  company  uiwn  the  premises  of  con- 
sumers in  the  city  of  Baltimore,  and  the  ap- 
pellee paid  the  sum  of  25  cents  for  each  meter 
so  proved  and  sealed.  Subsequently  these 
meters  were  dlscontlnned  and  removed  from 
the  premises  where  they  had  been  installed, 
and.  after  being  repaired,  were  delivered  dur- 
ing the  months  of  May  and  June  of  the  same 
year  to  the  superintendent  of  lamps  and 
lighting  for  relnspectlon,  and,  after  being  re- 
inspected  and  restamped,  were  again  put  in 
use  in  the  dty  of  Baltimore,  and  that  the  ap- 
pellee refused  to  pay  a  charge  of  25  cents 
per  meter  for  the  relnspectlon  and  restamp- 
ing  of  the  dlscontinaed  meters;  and  It  fur- 
ther appears  that  the  monthly  average  of  me- 
ters, both  new  and  dlscontlniied.  Inspected 
and  sealed  by  the  superintendent,  includes 
about  600  to  about  1,500  discontinued  meters. 
The  single  question  presented  upon  tills 
state  of  facts  is  this:  Can  the  appellant,  the 
mayor  and  dty  council  of  Baltimore,  require 
the  appellee,  the  gas  company,  to  pay  a  fee 
of  25  cents  per  meter  for  the  retnspection  and 
restami^ng  of  what  are  called  "dlscontlnned 
gas  meters"?  And  this,  as  we  have  said,  de- 
pends upon  the  construction  of  the  ordinances 
applicable  to  the  case.  The  language  of  the 
tenth  section,  supra,  is  perfectly  clear,  and 
it  provides  that  it  shall  not  be  lawful  for  any 
new  meter  to  be  furnished  or  put  Id  use  in 
the  city  by  any  gas  company  which  shall  not 
have  been  previously  proved  to  be  correct 
and  sealed  by  the  general  superintendent  of 
lamps  and  sealer,  and  for  this  proving  and 
sealing  the  company  shall  pay  the  sum  of 
25  cents  for  each  and  every  new  meter  so 
IROved  and  sealed.  It  appears  from  the 
twelfth  section,  however,  that  while  it  is 
made  unlawful  for  any  gas  company  to  put 
In  use  any  meter  which  has  been  discontin- 
ued or  which  has  been  In  the  use  of  any  other 
consumer,  unless  the  same  has  been  reln- 
spected  and  restamped,  the  section  omits  to 
provide  a  fee  or  charge  to  be  paid  by  the  com- 
pany for  the  relnspectlon  and  restamping  of 
discontinued  meters.  It  provides  a  penalty 
for  the  violation  of  the  provisions  of  the  or- 
dinance, but  no  charge  is  fixed  in  this  section, 
or  any  other  part  of  the  ordinance,  for  the  re- 
lnsi)ection  and  restamping  of  discontinued 
meters.  So,  when  the  ordinance  states  in 
one  section  that  a  fee  shall  be  charged  for  the 
inspection  of  new  meters,  and  in  another  sec- 
tion, relating  to  discontinued  meters,  it  omits 
to  provide  an  inspection  fee,  the  reasonable 
eondaslon  Is  that  there  was  no  intention  to 
impose  a  charge  for  any  meters,  except  new 
ones.  The  rule  is  well  settled  that,  when  a 
statute  Is  clear  and  free  from  ambiguity,  It 
must  be  construed  to  mean  what  Is  plainly 
expressed  therein.  Nor  does  the  eleventh  sec- 
tion of  the  ordinance  help  the  appellant's 
contention.  This  section  provides  that  no 
meter  shall  be  set  unless  it  be  sealed  and 


stamped  in  the  manner  required  by  the  pre- 
ceding section.  Now,  since  the  tenth  section 
distinctly  directs  that  the  charge  of  25  cents 
shall  be  limited  "to  each  and  every  new  me' 
ter  so  proved  and  sealed,"  we  do  not  see  how 
the  eleventh  section,  even  should  we  read 
into  it  that  portion  of  the  tenth  section  which 
applies  alone  to  new  met«s,  could  be  con- 
strued to  authorize  a  charge  for  the  Inspec- 
tion of  discontinued  meters.  The  eleventh 
section  is  confined  to  "the  sealing  and  stamp- 
ing" of  all  meters,  but  does  not  provide  a 
charge  for  the  meters  covered  by  the  twelfth 
section.  We  are  of  the  opinion,  then,  for  the 
reasons  stated,  that  under  the  ordinances 
heretofore  set  out  the  inspection  fee  is  limit- 
ed to  new  meters,  as  required  by  the  tenth 
section,  and  that  the  ordinance  does  not  pro- 
vide a  charge  for  the  relnspectlon  and  re- 
stamping of  discontinued  meters. 

As  to  the  objection,  argued  at  the  hearing, 
that  the  agreed  statement  of  facts  is  not  In 
proper  form  to  present  the  questions  to  be 
passed'upon  by  the  court,  we  need  only  say 
that  since  Acts  1888,  p.  546,  c.  317  (Code  Pub. 
Gen.  Laws,  art  26,  S  15),  the  court  is  at  lib- 
erty, upon  cases  submitted  upon  agreed  state- 
ment of  facts,  to  draw  all  inferences  of  fact 
or  law  that  court  or  Jury  could  have  drawn 
from  the  tacts  so  agreed  or  stated,  as  if  they 
had  been  ofTered  in  evidence  upon  a  trial 
before  the  court  and  Jury.  It  appears  from 
the  agreement  filed  in  the  case  that  the  court 
was  authorized  to  enter  judgment  for  the 
plaintiff  or  for  the  defendant,  in  accordance 
with  the  opinion  of  the  court  upon  the  facts, 
with  right  to  either  party  to  appeal.  The 
approved  practice  in  such  cases  is  stated  by 
this  court  in  Tyson  &  Rawls  v.  Western  Nat 
Bk.,  77  Md.  421,  26  Atl.  520,  23  L.  R.  A. 
161,  and  in  Salfner  v.  State,  84  Md.  302.  35 
Atl.  885.  While  the  practice  there  stated  has 
not  been  fully  followed  here,  yet  as  it  ap- 
pears that  the  case  was  submitted  to  the 
court  for  its  opiiilon  upon  the  facts,  we  find 
no  sufficient  reason  for  reversing  the  judg- 
ment for  the  reason  Indicated.  In  B.  C.  & 
A.  By.  Co.  V.  Wicomico  Co.,  93  Md.  128,  48 
Atl.  853,  It  was  said  it  was  the  duty  of  the 
court  to  declare  the  law  upon  the  facts  stat- 
ed, and  its  action  Is  subject  to  review  by  this 
court  upon  the  law  of  the  case,  without  be- 
ing restrained  by  the  provision  of  law  r^ev- 
red  to. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed.    Judgment  affirmed,  with  costs. 


(MHd.  GM) 
NEW  YORK  MIN.  CO.  v.  MIDLAND  MIN. 
CO. 

(Court  of  Appeals  of  Maryland.    June  8,  1904.) 

lUHINO  COllPANIES— C0N8TBUCTI0N  OT  BAIIi- 
BOADS  —  EMINENT  DOUAIN  —  EXKBCISK  OW 
BIGHT— JTJBISDICTION  —  BKVIKW  —  INQUISI- 
TION—JUBY—  IBBEOTTLABITIES  —  BZOKPTIONS 
—WAIVER— JT7BISDICTI0RAI,  DKRCT. 

1.  The  Court  of  Appeals  has  no  anthority  to 
review  the  judgment  of  the  circuit  court  eon- 
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firming  the  Inquisitloa  111  proceedingt  by  a 
miniag  company  to  condemn  land  for  a  rail- 
road, if  pronounced  on  a  subject-matter  witbia 
Ita  jurisdiction. 

2.  The  decision  of  the  circuit  court,  1b  con- 
firming the  inquisition  in  proceedings  by  a  min- 
ing company  to  condemn  land  for  a  railroacli 
that  there  is  a  necessity  for  the  condemnation, 
is  a  decision  within  the  exclusive  jurisdiction  of 
the  court,  and  Is  not  reriewable  by  the  Court  of 
Appeals. 

3.  The  decision  of  the  circuit  court.  In  con- 
firming the  inquisition  in  proceedings  by  a  min- 
ing company  to  condemn  land  for  a  railroad, 
that  the  railroad  sought  to  be  constructed  is  a 
railroad  within  Code  1888,  art  23,  §S  145,  149, 
authorizing  mining  companies  to  condemn  land 
for  a  railroad,  is  a  decision  on  a  question  with- 
in the  exclusive  jurisdiction  of  the  court,  and 
is  not  reviewable  by  the  Court  of  Appeals. 

4.  A  mining  company  proposed  to  build  a  rail- 
road, on  land  it  sought  to  condemn,  to  begin 
near  its  mines,  to  run  to  the  tracks  of  a  rail- 
way company.  The  proposed  railroad  was  to 
connect  at  both  of  its  termini  with  the  railway 
company's  tracks.  Beld,  that  the  proposed  rail- 
road would  be  a  railroad  for  a  public  use  with- 
in Code  1888,  art  23,  §S  146,  149.  authorising 
mining  companies  to  condemn  land  for  a  right 
of  way  for  a  railroad,  and  the  necessary  means 
for  the  transportation  of  all  persons  and  prop- 
erty that  might  be  offered  for  transportation 
on  the  railroad,  required  by  section  IM,  might 
be  accomplished  by  traffic  arrangement!  with  the 
railway  company. 

5.  Where,  in  proceedings  by  a  mining  com- 
pany to  condemn  land  (or  a  railroad,  the  jurors 
lor  the  inquisition  were  Irregularly  summoned, 
the  remedy  of  a  party  was  oy  a  challenge  to 
the  array  before  the  jurors  were  sworn,  and,  on 
the  overruling  of  the  challenge,  by  exceptions  to 
the  ratification  of  the  inquisition  based  on  that 
ground. 

6.  A  party  to  proceedings  by  a  mining  com- 
pany to  condemn  land  for  a  railroad,  who  par- 
ticipated In  the  impaneling  of  the  jury  by  strik- 
ing off  four  names  and  by  entering  no  challenge, 
waived  any  irregularity  in  the  summoning  and 
impaneling  of  the  jury. 

7.  In  proceedings  by  a  mining  company  to 
condemn  land  for  a  railroad,  the  circuit  judge 
directed  the  sheriff  to  summon  a  jury  of  20 
persons  "above  the  age  of  21  years  and  qual- 
ified to  act  as  jurors  under  the  laws  of  this 
state,"  who  were  not  related  to  either  of  the 
parties,  nor  interested  in  the  land,  nor  stock- 
holders in  either  of  the  corporations  interested, 
the  direction  quoted  being  a  requirement  of 
Code  1888,  art  23,  i  167,  as  amended  by  Act 
1896,  p.  240,  c.  ISl,  whereas  Code  1888,  art 
28,  I  248,  relating  to  condemnation  by  mining 
companies  and  similar  corporations,  provides 
mere'y  that  the  judge  shall  direct  the  sheriff  to 
summon  a  jury  of  20  persons  not  related  to  the 
owner  of  the  land,  nor  interested  therein,  nor 
stockholders  in  the  company.  There  was  noth- 
ing to  show  that  any  juror  summoned  was  dls- 

?inalified  under  section  248.    Held,  that  the  de- 
ect  in  the  warrant  for  the  jury  was  no  such 
jurisdictional  defect  as  would  deprive  the  court 
of  jurisdiction  to  ratify  the  inquisition  of  the 
jnry  summoned. 
Fowler,  J.,  dissenting  in  part 

Error  to  Circuit  Court,  Allegany  County,  In 
Equity;  A.  Hunter  Boyd  and  Ferdinand  Wil- 
liams, Judges. 

Condemnation  proceedings  to  secure  a  right 
of  way  by  the  Midland  Mining  Company 
against  the  New  York  Mining  Company. 
There  was  a  judgment  confirming  the  inqui- 
sition of  a  jury  of  condemnation,  and  the 
New  York  Mining  Company  brings  error.  On 
motion  to  quash  writ  of  error.    Writ  quashed. 

T  L  Sm  Bmlnant  Domain,  voL  U,  Cent  Dig.  |  M, 


Argued  betote  UcSHBRRY,  0.  J.,  and 
rOWLBR,  BRIBOOB,  PAOB,  PBABCB, 
SOHMUCKBB,  and  JONES,  JJ. 

Wm.  H.  Dawson  and  Hon.  John  P.  Poe,  for 
plaintiff  In  error.  F.  C.  Hendrickson  and 
Benjamin  A.  Ricbmond,  for  defendant  in  et>- 
ror. 

McSHERRY,  C.  i.  Tbe  record  now  before 
xu  baa  been  brousht  Into  tbis  court  on  pe- 
tttion  aa  upon  writ  of  error  to  tbe  circuit 
court  for  Allegany  county  for  tbe  purpose 
of  assailing  the  validity  ef  a  Judgment  wblcb 
finally  ratified  and  confirmed  the  inquisi- 
tion of  a  Jury  of  condemnation.  The  ap- 
pellee, a  mining  company  duly  incorporated 
und4r  tbe  general  corporation  laws  of  the 
state,  owns  certain  coal  landa  in  Allegany 
county  from  which  bituminous  coal  is  mined. 
Tbe  Cumberland  &  Pennsylvania  Railroad 
la  a  common  carrier,  whose  road  la  near  to, 
though  not  Immediately  adjoining,  the  lands 
of  the  Midland  Mining  Company.  The  ap- 
pellant, namely,  the  New  York  Mining  Com- 
pany, la  also  a  coal-mlnlng  corporation,  and 
owns  land  lying  between  tbe  Cumberland 
ft  Pennsylvania  RailixMid  tracks  and  tbe 
property  of  tbe  appellee.  To  enable  tbe  Mid- 
laud  Mining  Company  to  get  its  coal  to  mar- 
ket. It  has  a  tramway  constmcted  on  Ita 
owp  land  from  the  mouth  of  ita  mines  to  a 
tipple  near  the  Cumberland  &  Pennsylvania 
tracks.  The  coal  is  brought  from  the  mines 
down  the  mountain  upon  this  tramway  to 
the  tipple.  To  get  the  coal  which  la  thus 
brought  to  tbe  tipple  aboard  the  cars  of  the 
railroad  for  transahlpment.  It  is  neceasary 
that  a  switch  or  aiding  connecting  with  tbe 
Cumberland  &  Pennaylvanla  Railroad  abould 
be  conatructed.  After  tbe  aiding  la  built, 
the  empty  coal  cara  will  be  brought  from 
the  main  track  of  the  railroad  to  the  tipple 
on  tbe  appellee's  property,  so  that  the  coal 
may  be  loaded,  and  so  that,  when  loaded,  it 
may  be  hauled  to  market  In  order  to  con- 
struct this  siding,  the  Midland  Company 
must  acquire  two  small  portiona  of  land  own- 
ed by  the  appellant  mining  company,  and  ly- 
ing between  the  railroad  right  of  way  and 
the  appellee's  property.  Being  unable  to 
agree  with  the  appellant  in  regard  to  the 
occupancy  of  these  small  parcels  for  the 
purpose  of  constructing  this  siding,  the  ap- 
pellee made  application  by  petition  to  the 
circuit  court  tor  Allegany  county  (or  a  war- 
rant directed  to  the  sheriff,  commanding 
him  to  summon  a  Jury  to  condemn  the  land 
needed  for  the  construction  of  this  siding. 
It  is  alleged  that  the  proceeding  thua  taken 
Is  authorized  by  sections  146  and  149  of  an 
tide  28  of  the  Code  of  1888,  and  that  the 
method  and  details  to  be  pursued  are  marked 
out  in  sections  248  to  253  of  tbe  same  article 
of  the  Code.  By  section  146  any  mining  com- 
pany, such  as  the  appellee  is  conceded  to  be, 
la  invested  with  full  power  to  locate  and  ooo- 
struct  a  railroad  beginning  at  or  near  ita 
mines  and  running  to  any  convenient  point 
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or  points  that  may  best  suit  the  convenience 
and  interest  of  the  corporation,  and  to  use 
and  control  snch  railroad  and  tlie  necessary 
veblcles  and  appurtenances  belonging  there- 
to ;  provided,  as  declared  by  section  153,  such 
railroad  does  not  exceed  10  miles  In  length. 
Section  140  expressly  empowers  mining  com- 
panies to  obtain  the  land  required  for  such 
railroads  by  condemnation.  By  section  248 
It  is  'enacted  that  condemnation  proceedings 
for  the  acquisition  of  a  right  of  way  for  such 
a  railroad  as  a  mining  company  is  empow- 
aed  to  build  must  be  commenced  by  filing 
a  petition  addressed  to  any  judge  of  the  cir- 
cuit coort  for  the  county  in  which  the  land 
wanted  may  lie;  and  it  Is  further  provided 
that,  upon  Its  being  made  to  appear  satis- 
factorily to  the  judge  that  the  land  needed 
la  necessary  and  proper  to  be  condemned  for 
the  use  of  such  corporation,  he  shall  there- 
upon issue  his  warrant,  directed  to  the 
sheriir,  requiring  the  latter  to  summon  a 
jury  to  meet  on  the  land  to  be  valued  and 
condemned,  on  a  day  to  be  named  In  the  war- 
rant. Such  a  petition  was  filed,  and  in  it 
the  court  was  asked  to  direct  the  sherUF  to 
snmmon  a  Jury  of  20  InhabltEints  of  Allegany 
county,  not  related  to  either  of  the  parties, 
and  not  stockholders  In  the  petitioning  com- 
pany or  In  the  appellant  corporation,  and  not 
In  any  wise  interested  In  the  land  to  be 
condemned  or  In  the  controversy  arising  un- 
der the  condemnation.  A  warrant  was  there- 
upon Issued  by  Judge  Williams  to  the  sher- 
iff as  prayed,  but  the  judge,  in  the  warrant 
signed  by  him,  directed  the  sheriff  to  sum- 
mon a  Jory  of  20  inhabitants  of  Allegany 
county  "above  the  age  of  twenty-one  years, 
and  qualified  to  act  as  jurors  under  the  laws 
of  this  state,"  who  were  not  related  to  ei- 
ther of  the  owners — that  is,  the  N^w  York 
Mining  Company,  and  the  Midland  Mining 
Company,  the  petitioner — and  who  were  not 
In  any  wise  Interested  In  said  lands,  and  who 
were  not  stockholders  in  either  of  said  cor- 
porations. The  sheriff  accordingly  summon- 
ed a  jury,  which  met  on  the  premises  after 
due  notice  had  been  given  to  the  appellant 
company ;  and  the  jury,  after  having  been 
impaneled  and  sworn,  then  and  there  pro- 
ceeded to  value  the  damages  the  appellant 
would  sustain  by  the  use  and  occupation  of 
the  land  needed  by  the  appellee  company  for 
the  construction  of  the  siding  heretofore  men- 
tioned. The  appellant  attended  by  counsel 
on  the  premises  when  the  jury  assembled, 
and  from  a  panel  of  20  persons  struck  off 
4  names,  and,  the  appellee  company  having 
also  erased  4  names,  the  remaining  12  con- 
stituted the  jury  of  inquisition.  Upon  the 
retiim  of  the  inquisition  by  the  sheriff  to 
the  circuit  court,  the  appellant  company 
filed  eight  objections  to  its  ratification.  Tes- 
timony was  taken,  and  the  objections  were 
beard  by  the  court  below  and  were  overruled, 
and  the  inquisition  was  finally  ratified  and 
confirmed.  Thereafter  the  appellant  com- 
pany filed  its  petition  In  the  circuit  court 


for  Allegany  county,  alleging  that  there  were 
errors  In  the  action  of  the  court  in  confirm- 
ing the  inquisition,  and  praying  that  the  rec- 
ord be  transmitted  to  this  court  as  upon 
writ  of  error,  so  that  the  rulings  of  the 
lower  court  might  be  here  reviewed. 

Of  the  eight  objections  filed  to  the  ratifi- 
cation of  the  inquisition,  five  are  relied  on 
In  the  petition  for  a  writ  of  error,  whilst  the 
other  three  are  not  alluded  to.  Of  the  five 
which  are  assigned  as  grounds  of  error,  the 
second,  third,  and  sixth  original  objections 
aver.  In  substance,  that  there  was  no  neces- 
sity for  tlie  condemnation  of  the  appellant's 
property  for  the  construction  of  the  siding, 
inasmuch  as  the  appellee,  by  adopting  an- 
other and  different  route,  could  reach  the 
Cumberland  &  Pennsylvania  Railroad  with- 
out crossing  the  appellant's  property.  The 
first,  second,  and  fourth  reasons  assigned  in 
the  petition  for  a  writ  of  error  are  substan- 
tially the  same  as  the  second,  third,  and 
sixth  objections  filed  against  the  confirmation 
of  the  inquisition.  The  fourth  objection  to 
the  confirmation  of  the  inquisition,  which  is 
the  third  reason  assigned  in  the  petition  for 
a  writ  of  error,  is.  In  effect,  that  the  siding 
to  be  constructed  is  not  such  a  railroad  as  is 
authorized  under  the  sections  of  the  Code 
heretofore  alluded  to,  because  In  point  of 
fact  it  will  be,  when  completed,  a  mere 
switch  to  be  operated  by  the  Cumberland  & 
Pennsylvania  Railroad  for  the  Midland  Min- 
ing Company,  and  will  be  of  no  public  use 
or  benefit  whatever;  consequently,  that  the 
condemnation  proceedings  are  an  attempt  to 
take  the  property  of  one  corporation  for  the 
private  use  and  benefit  of  another  corpora- 
tion without  warrant  of  law.  The  eighth 
objection  to  the  ratification  of  the  Inquisi- 
tion, which  la  the  fifth  reason  assigned  in  the 
petition  for  a  writ  of  error,  is,  in  brief,  that ' 
the  warrant  directing  the  sheriff  to  summon 
a  panel  of  20  inhabitants  of  Allegany  coun- 
ty, from  amongst  whom  the  jury  of  inqui- 
sition was  to  be  obtained,  was  not  issued  in 
conformity  with  the  requirements  of  law,  and 
that  the  appellant's  rights  as  to  the  class  of 
persons  from  whom  the  jury  should  have 
been  selected  were  thereby  abridged,  to  the 
detriment  and  Injury  of  the  appellant,  and 
that  in  consequence  all  the  proceedings  tak- 
en and  had  under  that  warrant  are  ultra 
vires  and  void. 

A  motion  has  been  made  In  this  court  to 
quash  the  w'rtt  of  error  upon  the  ground  that 
the  judgment  of  the  court  below  is  final  and 
conclusive,  and,  being  pronounced  upon  a 
subject-matter  exclusively  within  the  juris- 
diction of  that  tribunal,  and  no  appeal  or 
writ  of  error  having  been  provided  by  law, 
there  can  be  no  review  by  this  court  of  the 
action  of  the  lower  court  It  Is  conceded 
by  the  appellant  that  no  appeal  lies  to  this 
court  from  the  order  of  the  court  below  rat- 
ifying the  inquisition,  because  none  is  pro- 
vided by  statute  (Swann  v.  M.  &  C.  C.  Cumb., 
8  OIU,  150):   but  it  is  insisted  that  the  ob- 
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Jectlons  which  were  Interposed  to  the  rati- 
fication of  the  Inquisition,  and  which  were 
overruled,  present  Jurisdictional  questlons,- 
and  that  such  questions,  when  brought  up 
on  a  writ  of  error,  are  open  tor  consideration 
by  this  court  Margraff  y.  Cunningham,  57 
Md.  585.  It  is  obTlous,  therefore,  that  the 
fundamental  Inquiry  Is  whether  the  questions 
as  to  the  existence  of  a  necessity  for  the 
coiidemnatlon  of  the  particular  land  sought 
to  be  acquired,  and  as  to  whether  the  switch 
or  siding  proposed  to  be  constructed  is  a  rail- 
road within  the  meaning  of  the  sections  of 
the  Code  empowering  the  mining  company  to 
condemn  land  for  the  construction  of  a  rail- 
road, and  as  to  whether  the  warrant  to  the 
sheriff  was  in  conformity  with  the  require- 
ments of  the  Code,  are  questions  which  the 
court  below  had  the  right  and  was  clothed 
with  Jorlsdiction  to  pass  upon.  Whatever 
subject-matter  InvolTed  in  the  controversy 
the  court  below  had  the  right  to  decide  was 
necessarily  a  subject-piatter  within  the  Juris- 
diction of  that  tribunal.  Accordingly,  the  in- 
qniry  here  is,  not  whether  the  trial  court 
rightly  decided,  but  whether  it  had  the  right 
to  decide  what  it  did  decide.  If  it  had  the 
right  to  -decide  what  it  did  decide,  then, 
though  its  decision  be,  in  point  of  tact  or 
of  law,  erroneous,  it  cannot  be  reviewed,  be- 
cause the  statute  has  conferred  no  power 
upon  this  court  to  sit  In  review  of  such  a 
Judgment.  8o  the  ultimate  question  is,  were 
the  things  complained  of,  and  decided  below, 
things  which  the  court  had  Jurisdiction  to 
decide? 

It  was  said  by  this  court  in  Hopkins  t. 
P.  W.  &  B.  Ballroad  Co.,  94  Md.  263,  51  Atl. 
401,  that  the  only  ground  upon  which  an  ap- 
peal in  a  case  similar  to  the  one  at  bar  can 
be  maintained  is  that  the  condemning  com- 
pany had  no  right  at  all  to  make  the  condem- 
nation complained  of,  and  for  that  reason  the 
circuit  court  would  be  without  Jurisdiction  to 
confirm  the  inquisition  of  the  condemnation 
Jory.  And  In  Moores  v.  Belalr  Water  t 
Light  Co.,  79  Md.  391,  29  AU.  1033,  many  of 
the  adjudged  cases,  beginning  with  Wilming- 
ton &  Sus.  R.  B.  y.  Condon,  8  Gill  &  J.  443, 
and  coming  down  to  Greenland  v.  County 
Commissioners,  68  Md.  59,  11  Atl.  581,  and 
Francis  v.  Weaver,  76  Md.  457,  25  Atl.  413, 
were  reviewed,  and  the  same  conclusion  was 
announced  that  was  subsequently  restated  In 
Hopkins'  Case  in  94  Md.  257,  51  AU.  404.  It 
is  the  settled  law  of  this  state,  therefore, 
that  in  proceedings  of  this  character  this 
court  has  no  authority  to  review  the  Judg- 
ment of  the  lower  court,  whether  that  Judg- 
ment be  right  or  wrong,  if  it  be  pronounced 
upon  a  subject-matter  within  the  limits  of 
its  Jurisdiction.  It  would  be  supererogatory 
to  cite  the  cases  any  more  extensively. 

It  Is  too  plain  for  discussion  that  the  three 
objections  relating  to  the  question  as  to  the 
necessity  for  the  occupancy,  and  therefore 
for  the  condemnation,  of  the  land  sought  to 
be  taken,  were  clearly  within  the  Jurisdiction 


of  the  lower  court  There  could  be  no  more 
conclusive  reason  for  refusing  t»  confirm 
the  inquisition  than  the  nonexistence  of  a  ne- 
cessity for  an  acquisition  of  the  laad  aongfat 
to  be  condemned.  Whether  such  a  necessity 
did  in  point  of  fact  exist  was  obvlonsiy  a 
question  for  the  court  below  to  determine,  up- 
on the  objections  filed,  before  the  Inquisition 
could  be  confirmed.  It  did  determine  that 
question,  and  being  a  question  wlthla  the 
scope  of  its  Jurisdiction,  and  no  appeal  from 
that  determination  being  provided  by  law, 
the  conclusion  reached  is  necessarily  final  and 
not  open  for  review.  Indeed,  in  the  brief 
of  the  appellant  and  in  the  oral  argument 
no  allusiofi  was  made  to  these  three  objec- 
tions, and  we  need  not  further  pursue  an  in- 
vestigation of  them. 

The  fourth  exception  is  tlie  one  which 
avers  that  the  railroad  designed  to  be  oon- 
Btructed  is  not  such  as  the  statute  contem- 
plates. This,  if  true,  like  the  other  objec- 
tions which  have  Just  been  considered,  wonld 
furnish  a  complete  bar  to  a  ratification  of  the 
inquisition  by  the  court  below,  and  it  was 
therefore  a  subject  rightly  before  the  court 
for  its  decision,  and,  being  rightly  before  the 
court  for  decision,  was  within  its  Jurisdiction 
to  decide.  If  wrongly  decided,  the  mere  fact 
that  the  court  below  fell  into  an  error  in  su 
deciding  furnishes  no  reason  for  reviewing 
that  determination  here.  Inasmuch  as  tbe 
lower  court  is  clothed  by  the  statute  with  ex- 
clusive Jurisdiction  to  pass  upon  that  subject 
As  said  by  this  court  in  B.  &  H.  Turn  Pike 
Co.  V.  N.  a  B.  B.  Co.,  15  Md.  198,  we  could 
not  review  a  Judgment  confirming  the  in- 
qoisition  without  interfering  with  the  exclu- 
sive Jurisdiction  of  the  court  confirming  it 
But  apart  from  this  technical  view,  the  pro- 
ceedings for  condemnation  on  their  face  dis- 
dosct  that  the  railroad  which  was  to  be  con- 
structed on  the  land  condemned  was  a  rail- 
road of  the  kind  authorized  by  the  sections 
of  the  Code  to  which  reference  has  heretofore 
been  made.  It  is  a  road  beg^Inning  near  the 
mines  of  the  appellee,  and  running  to  a  con- 
venient iwint  on  the  Cumberland  &  Pennsyl- 
vania Railroad  which  best  suits  the  interest 
and  convenience  of  the  api)ellee  company. 
The  fact  that  it  Is  to  connect  at  both  its 
termini  with  tbe  Cumberland  &  Pennsylvania 
Railroad  does  not  make  it  any  the  less  the 
mining  company's  railroad  than  if  it  were  to 
connect  at  but  one  terminus.  When  con- 
structed it  may,  under  section  150,  have  oth- 
er railroads  connected  with  it  but  the  right 
of  way  is  not  condemned  for  use  by  other 
companies.  Whilst  it  may  have  no  motive 
power  or  cars  of  Its  own,  it  is,  by  section  154, 
required  to  be  furnished  with  the  necessary 
means  for  the  transportation  of  all  persons 
and  property  that  may  be  offered  for  trans- 
portation thereon,  and  this  can  be  accomplish- 
ed by  traffic  arrangements  with  the  Cumber- 
land &  Pennsylvania  Railroad  as  effectually 
as  though  tbe  appellee  company  possessed 
engines  and  cars  itself.    Section  154  does  not 
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mean  ibat  no  mining  company  can  construct 
a  railroad  unless  It  acquires,  as  owntf,  roll- 
ing stock  with  which  to  operate,  It 

The  railroad  of  the  appellee  company  Is 
Intended  for  a  public,  as  contradistinguished 
from  a  private,  use.  When  constructed,  any 
other  railroad  or  mining  companies  will,  as 
we  have  Just  said,  hare  the  right  to  connect 
with  It,  to  run  their  cars  over  it,  and  to  use 
it  in  the  method  prescribed  by  the  statute. 
Its  primary  purpose  Is  to  enable  the  appellee 
to  g^t  Its  coal  Into  the  market,  and  under  the 
decision  of  this  court  In  New  Central  Coal 
Co.  T.  George's  Creek  0.  &  I.  Co.,  37  Md.  501, 
sncb  a  use,  imder  the  drcumstancea  here 
presented.  Is  a  public  use.  In  the  case  just 
referred  to,  authority  to  condemn  was  given 
by  a  charter  to  a  mining  company,  and  when 
an  attempt  was  made  to  exercise  that  right  It 
jcas  shown  that  the  road  Intended  to  be  built 
was  only  a  coal  road,  not  adapted  to  use  for 
passenger  travel  or  freight  traffic,  and  not  in- 
tended to  be  used  by  the  public  In  any  way. 
The  question  presented  there  was  whether 
such  a  use  of  the  right  of  way  sought  to  be 
condemned  was  a  public  use,  and  the  court. 
In  dealing  with  that  Inquiry,  said:  "The 
primary  object  of  the  charter  in  this  case^ 
as  in  a  great  many  others  granted  by  the 
Iieglslature,  was  to  enable  the  corporators 
to  work  the  mineral  lands  of  the  state,  and 
to  transport  the  produce  of  the  mines  to 
market.  It  has  certainly  been  the  settled,  pol- 
icy of  the  state  for  many  years  past  to  stim- 
ulate enterprise,  and  to  encourage  the  com- 
bination of  capital,  for  the  purpose  of  devel- 
oping the  large  mineral  resources  in  the  west- 
ern portions  of  the  state,  aa  upon  their  fall 
and  snccessf  ul  development  depend  in  a  great 
measure  the  success  of  the  works  of  internal 
Improvement,  upon  which  the  state  has  de- 
pended many  millions  of  money.  As  means 
of  wealth  and  revenue,  therefore,  the  state 
has  a  material  interest  in  the  operations  of 
the  coal  and  other  mineral  lands  in  that  sec- 
tion, and  the  statute  book,  within  the  period 
of  the  last  30  or  40  years,  will  abundantly 
attest  the  policy  of  the  state  upon  the  sub- 
ject by  the  greater  number  of  liberal  char- 
ters granted,  all  having  for  their  object  the 
same  general  purpose  as  the  charter  before 
us.  Indeed,  among  the  first  of  these  charters 
(Act  1835,  c.  328)  was  one  to  the  appellees, 
containing  provisions  and  powers  in  nearly 
all  respects  similar  to  that  granted  to  the  ap- 
pellants. It  was  under  that  charter  that  the 
railroad  was  made  with  which  the  appel- 
lants propose  to  connect  their  road,  and  It 
Is  by  an  express  condition  in  that  charter 
that  the  right  is  reserved  to  the  dtizena,  or 
other  incorporated  companies,  to  make  such 
connection.  In  all  the  mining  charters  grant- 
ed, as  also  in  the  general  law  providing  for 
the  formation  of  mining  corporations,  power 
is  given  to  construct  railroads,  coupled  with 
the  power  to  obtain  the  right  of  way  by  con- 
demnation. Indeed,  without  such  right,  and 
a  general  ramification  of  railroads  through 


the  coal  fields,  many  of  the  most  valuable 
mines  could  be  but  very  partially  and  im- 
perfectly worked,  and  much  of  the  coal  could 
never  be  got  to  market  Without  the  facility 
of  transportation  from  the  mines  by  rail- 
roads, there  would  be  little  or  no  inducement 
to  the  Investment  of  capital,  and  but  small 
progress  could  be  made  in  developing  the 
vast  mineral  wealth  of  the  state,  in  which 
the.  public  at  large  are  interested.  To  fur- 
nish the  requisite  facilities  for  the  construc- 
tion of  railroads  for  the  snocessfnl  operation 
of  the  mines  is  therefore,  in  some  sense,  a 
public  necessity,  and,  that  being  so,  the  use 
of  the  ways  for  such  roads  may  well  be  said 
to  be  public,  and  therefore  the  right  of  con- 
demnation exists.  .  That  the  right  should  be 
placed  in  the  hands  and  under  the  control  of 
a  private  corporation  detracts  nothing  from 
the  public  nature  of  the  use,  for,  as  was  very 
correctly  said  by  the  Supreme  Court  of  Penn- 
sylvania in  Hays  v.  Rlsher,  32  Pa.  169,  that 
an  individual  expects  to  gain  by  the  use  of 
the  way,  and  has  private  motives  for  risking 
the  whole  of  the  necessary  Investment,  and 
acquires  peculiar  rights  in  the  woric,  detracts 
nothing  from  the  public  aspect 'of  it  The 
same  can  be  said  of  every  railway  corpora- 
tion and  of  almost  every  public  enterprise. 

Nor  is  there  any  want  of  authority  for  the 
proposition  that  such  use  as  here  proposed 
is  of  a  public  nature,  and  therefore  within 
the  right  of  eminent  domain  as  authorized 
to  be  exercised  by  the  Constitution.  In  Penn- 
sylvania, where  the  constitutional  provision 
on  the  subject  is  very  similar  to  our  own,  the 
right  to  take,  by  compulsory  process,  land  for 
the  construction  of  lateral  railways  to  coal 
mines,  has  been  very  fully  sustained,  as  being 
for  public  use,  and  therefore  within  the  pow- 
er of  eminent  domain;  and  the  case  in  32  Fa. 
169,  Just  referred  to,  is  direct  and  full  to 
this  proposition.  And  in  the  case  of  Baidc- 
head  v.  Brown,  25  Iowa,  540,  cited  and  relied 
on  by  the  appellee's  counsel,  the  power  of  the 
Legislature  to  authorize  the  taking,  by  com- 
pulsory process,  the  right  of  way  to  coal  or 
other  mines,  as  being  for  pnblic  use,  la  fully 
conceded  by  the  court 

We  now  come  to  the  last  error  assigned, 
namely,  that  with  regard  to  the  qualification 
of  the  Jurors.  It  is  insisted  that  the  whole 
proceeding  is  wrong,  and  that  the  court  was 
deprived  of  Jurisdiction  to  ratify  the  inquisi- 
tion because  of  a  departure  in  the  warrant  to 
the  sheriff  from  the  requirements  of  section 
24S  of  article  23  of  the  Code.  Under  section 
167  of  article  23,  ps  amended  by  Act  1896, 
p.  240,  c.  151,  it  is  provided,  in  respect  of  con- 
demnations by  railroad  companies,  that  apon 
application  to  a  Justice  of  the  peace,  the  latter 
shall  issue  his  warrant  to  the  sheriff  of  the 
cotmty  whore  the  land  lies,  requiring  him  to 
summon  a  Jury  of  20  of  the  inhabitants  of 
such  county  "above  the  age  of  twenty  one 
years  and  qualified  to  act  as  Jurors  under  the 
laws  of  this  state,"  not  related  to  the  party, 
nor  in  any  wise  interested;    whereas,  under 
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section  248  of  the  sam«  article  of  tbe  Code, 
relating  to  condemnations  by  mining  compa- 
nies and  other  similar  corporations,- It  Is  pro- 
vided that  upon  application  to  the  Judge  of 
the  circuit  court  he  shall  issue  his  warrant 
to  the  sherilCi  requiring  the  latter  to  summon 
a  Jury  of  20  inhabitants  of  the  county,  not 
related  to  the  ovner  of  the  land,  or  in  any 
wise  Interested  in  the  land,  and  not  stock- 
holders in  said  corporation.  It  will  be  seen 
that  the  Judge,  in  issuing  his  warrant  In  this 
case.  Incorporated  in  It  the  provision  that 
the  Jurors  should  be  above  the  age  of  21 
years  and  qualified  to  act  as  Jurors  under  the 
laws  of  this  state.  Every  qualification  pre- 
scribed by  section  248  is  contained  in  the 
warrant  of  the  Judge,  but  because  he  super- 
added tliat  with  regard  to  age,  and  the  fur- 
ther direction  that  the  persons  summoned 
should  be  qualified  to  act  as  Jurors  under  the 
laws  of  the  state,  it  is  insisted  that  the  whole 
proceeding  is  defective.  It  is  not  pretended, 
and  was  not  even  suggested  In  the  court  be- 
low, so  far  as  we  can  discover,  and  it  was 
not  intimated  here,  that  any  one  of  tbe  20 
Jurors  actually  summoned  was  in  point  of 
fact  disqualified;  and  the  record  does  not 
show  that  the  superaddition  of  the  qualifica- 
tions contained  in  section  167  deprived  the 
appellant  of  any  right,  or  imposed  any  hard- 
shlp  whatever  upon  it  If  it  be  assumed  that, 
because  of  the  direction  to  the  sheriff  to  sum- 
mon persons  who  were  qualified  to  act  as 
Jurors  under  the  laws  of  this  state,  that  offi- 
cer was  required  to  summon  no  one  under  25 
years  of  age— that  being  the  earliest  age  at 
which  a  person  is  qualified  to  serve  as  a  Ju- 
ror In  the  courts— and  If  it  be  further  assum- 
ed that  under  the  provisions  of  section  248 
tbe  sheriff  was  at  liberty  to  summon  a  Jury 
composed  of  individuals  over  21,  but  under 
25  years  of  age,  and  that  he  did  not  summon 
siicb  last-named  persons,  and  that  that  class 
was  excluded  by  him  because  of  the  direction 
contained  in  tbe  warrant,  still  the  remedy  of 
the  appellant  was  by  a  challenge  to  the  ar- 
ray before  the  Jurors  were  sworn,  and,  if 
such  challenge  had  not  been  heeded,  then  by 
exceptions  to  the  ratification  of  the  inquisi- 
tion, founded  on  that  specific  ground.  If,  in 
point  of  fact,  tbe  sheriff  summoned  individ- 
uals as  Jurors  who  ought  not  to  have  been 
summoned,  the  presence  of  the  appellant, 
and  its  participation  in  the  impaneling  of  the 
Jury  by  striking  off  four  names  and  by  enter- 
ing mo  challenge,  was  a  clear  waiver  of  any 
irregularity  In  the  summoning  and  impanel- 
ing of  the  Jury.  Obviously,  there  was  no  Ju- 
risdictional defect  in  tbe  proceedings.  In  the 
case  of  Moores  v.  Belalr  Water  &  Light  Co., 
supra,  it  was  claimed  that  the  return  of  the 
sheriff  was  insufficient,  because  It  did  not  ap- 
pear therein  that  the  Jurors  summoned  were 
not  related  to  Moores,  and  were  not  in  any 
wise  Interested  in  tbe  subject  of  condemna- 
tion, and  were  not  stockholders  in  the  corpo- 
ration. In  disposing  of  that  contention,  this 
court  said:    "The  sheriff's  return  shows  that 


John  Moores  was  present  and  strudc  off  four 
Jurors.  He  had  the  right  to  inquire  into  the 
Cact  as  to  whether  any  of  the  Jurors  were  in- 
terested as  stockholders  or  in  any  other  way, 
and  if  the  sheriff  had  failed  to  perform  his 
duty  the  court  below  would  doubtiess  have 
protected  the  appellant  if  he  had  been  In- 
jured. But  it  was  not  even  suggested  in  the 
objections  to  the  ratification  of  the  inquisition, 
or  in  the  argument  in  this  court,  that  any  of 
the  Jurors  were  disqualified."  It  does  not  ap- 
pear upon  the  face  of  the  record,  and  has  not 
been  intimated  in  argument,  that  any  Juror 
summoned  or  Impaneled  In  tiiese  proceedings 
was  disqualified  for  any  reason;  and  to  say, 
in  the  absence  of  such  a  specific  averment, 
that  tbe  court  was  without  Jurisdiction  to 
confirm  the  inquisition  solely  because  dis- 
qualified persons  might  have  been  summoned, 
and  not  because  they  were  summoned,  is  to 
make  Jurisdiction  depend,  not  upon  a  state 
of  facts  actually  existing,  but  upon  an  hy- 
pothesis which  has  not  even  been  suggested, 
much  less  distlnctiy  charged.  The  theory  of 
the  appellant  Is  that,  by  reason  of  the  Judge 
having  Joined  together  In  the  warrant  the 
qualifications  prescribed  in  section  167,  relat- 
ing to  railroads,  and  those  in  section  248,  re- 
lating to  other  corporations,  sonre  persons 
who  would  have  been  qualified  under  section 
248  to  serve  as  Jurors  might  not  have  been 
summoned  because  they  would  not  have  been 
competent  to  act  under  section  167.  Since  this 
might  have  happened,  notwithstanding  it  is 
not  pretended  that  it  did  occur,  the  conten- 
tion is  that  the  court  was  without  Jurisdic- 
tion to  confirm  tbe  inquisition.  If  it  had 
been  averred  and  shown  that,  but  for  the 
mandate  requiring  him  to  summon  persons 
qualified  to  act  as  Jur(»ti  under  the  laws  of 
the  state,  the  sheriff  would  have  summoned 
persons  under  25  years  of  age,  and  did  not, 
perhaps  a  different  situation  would  have 
been  presented.  But  it  does  not  appear  from 
the  record  whether  the  20  inhabitants  sum- 
moned were  over  25  years  of  age  or  not 
For  aught  that  we  know  from  the  proceed- 
ings before  us,  the  sheriff  may  have  entirely 
disregarded  the  qualifications  contained  in 
section  167  and  selected  only  persons  possess- 
ing those  prescribed  by  section  248.  It  was 
clearly  within  the  trial  court's  Jurisdiction  to 
determine,  upon  proper  objections,  whether 
the  Jurors  were  qualified  or  not;  but  no  ob- 
jection of  that  character  was  interposed. 

As  each  and  all  of  the  exceptions  to  the 
ratification  of  the  inquisiticm,  and  the  reasons 
assigned  as  grounds  of  error,  embrace  and 
comj)rise  matters  which,  in  the  last  analysis, 
relate  merely  to  the  correctness  of  the  circuit 
court's  Judgment,  and  In  no  way  concern  or 
affect  its  Jurisdiction  over  the  subject-matter 
and  the  parties  then  before  it,  it  is  obvious, 
upon  well-settied  principles,  that  neither  an 
appeal  nor  a  writ  of  error  will  He  to  review 
the  Judgment  complained  of.  For  the  rea- 
sons we  have  given,  the  writ  of  error  must 
be  quashed,  and  it  Is  accordingly  so  ordered. 
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Writ  of  trroT  quaahed,  with  costa  atxiTe 
and  below. 

FOWLBSt,  J.,  dlaaenta  on  the  ruling  on 
the  fourth  exception. 


(77  Coan.  E8) 

GILMOBB  r.  KKIOHTS  OF  COVVUBVB. 

(Supreme  Oonit  of  Errors  of  Connecticat. 

Jane  14.  1904.) 

BXDKriCIAI.   A880CIATION  —  BT-I.AWS— AHBND- 

MBRT— BIKDINO  EFFECT  OH  KXIBT- 

IHO  mMBXBa. 

1.  The  application  tor  a  mutual  iMnefit  cet^ 
tificate  bound  the  applicant  not  to  engage  in  an 
extrahazardoua  occupation,  and  to  conform  to 
the  by-lawa  then  in  force  or  which  migtit  be 
adopted.  The  charter  of  tlie  aoclety  provided 
that  anjr  member  engaging  in  anv  occupation 
deemed  extrahazardoua  should  forfeit  his  mem- 
bership. Held,  that  an  amendment,  adopted 
Bubsequent  to  his  becoming  a  member,  adding 
to  the  list  of  extrahazardous  occupations  the 
occupation  of  switchman,  being  a  reasonable 
amendment,  was  binding  on  the  member,  though 
there  was  nothing  to  Indicate  that  the  amend- 
ment wajs  intended  to  apply  to  existing  members. 

Appeal  from  Superior  Court,  New  London 
Connty;   Alberto  T.  Roraback,  Judge. 

Action  by  Mary  A.  Ollmore  aKainat  the 
E^gbta  of  Columbus  to  recover  the  amount 
of  a  death  benefit  E^om  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

James  'EL  McCoDnell,  for  appellant  Abel 
P.  Tanner  and  Herbert  W.  Ratbbun,  for  ap- 
pellee. 

TORRANCB,  O.  J.  The  defendant  is  a 
fraternal  benefit  society  organized  under  the 
laws  of  this  state,  of  which,  in  his  lifetime, 
Dennis  W.  GUmore,  now  deceased,  was  an 
Insurance  member.  To  him  It  Issued  what  is 
called  an  "endowment  voucher,"  entitling  his 
beneficiary,  conditionally,  upon  Gilmore's 
death,  to  the  sum  of  $1,000.  The  plaintiff  Is 
his  beneficiary,  and  brought  this  suit  to  re- 
cover that  sum.  The  defendant  refused  to 
pay  on  the  ground  that  Gllmore,  at  the  time 
of  bis  death,  was  engaged  In  the  occupation 
eitber  of  freight  brakeman  or  of  switchman, 
contrary  to  the  rules  of  tbe  society,  and  that 
by  reason  thereof,  nothing  was  due  to  the 
plaintiff. 

It  appeared  by  tbe  evidence  that  Ollmore 
became  a  member  of  the  defendant  society  in 
November,  1899.  At  that  time  Its  by-laws 
put  the  occupation  of  freight  brakeman  In  the 
list  of  occupations  known  as  "extrahazard- 
ous," but  the  occupation  of  switchman  was 
not  then  In  that  list  In  June,  1900,  the  by- 
laws of  the  defendant  were  amended  so  as 
to  include  tbe  occupation  of  switchman  in  the 
list  of  extrahazardous  occupations.  One  of 
tbe  important  questions  In  tbe  trial  below 
was  whether  Gllmore  was  affected  by  that 
amendment  Tbe  defendant  had  offered  evi- 
dence tending  to  show  that  at  the  time  of  his 
deatb  Ollmore  was  engaged  In  the  occupa- 
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tion  either  of  freight  brakeman  or  of  switch- 
man, and  that  he  began  such  occupation 
about  March  1,  1901,  and  was  killed  while 
engaged  therein  In  tbe  month  of  April,  1901. 
Tbe  defendant,  In  effect  asked  the  court  to 
charge  the  Jury  that  If  they  fotmd  that  Gll- 
more, at  the  time  of  his  death,  was  engaged 
In  the  occupation  of  switchman,  their  verdict 
should  be  for  tbe  defendant  The  court  re- 
fused to  so  charge,  and,  on  the  contrary, 
charged,  in  effect,  that  tbe  amendment  did 
not  affect  Gllmore.  The  only  errors  assigned 
upon  this  appeal  are  that  tbe  court  erred  in 
refusing  to  charge  as  requested,  and  In  char- 
ging upon  the  point  in  question  as  it  did. 

The  application  made  by  Gllmore  at  tbe 
time  he  was  admitted  to  membership  was 
laid  in  evidence,  and  it  contained,  among 
others,  tbe  following  provisions:  '*rhat  if  I 
engage  in  any  occupation  which  shall  be 
deemed  extrahazardous,  or  prima  fade  extra- 
hazardous, by  the  board  of  directors  or  their 
successors,  I  shall  hereby  forfeit  my  mem- 
bership in  the  order  together  with  all  pay- 
ments made  by  me."  "That  I  shall  conform 
to  and  abide  by  the  constitution,  by-laws, 
rules  and  regulations,  of  said  order,  and  of 
any  coundl  thereof,  of  which  I  may  at  any 
time  be  a  member,  which  may  now  be  In 
force,  or  which  may  at  any  time  hereafter 
be  adopted  by  tbe  proper  authorities,  or  sub- 
mit to  tbe  penalty  now  or  hereafter  provided 
for  tbe  breach  or  violation  of  such  constltn- 
tion,  by-laws,  rules  or  regulations."  It  also 
contained  a  statement  that  bis  occupation 
was  that  of  fireman.  He  was  then  a  fire- 
man in  a  mill.  The  endowment  voucher  was 
also  laid  in  evidence,  and  It  contained,  among 
others,  tbe  following  statement  relating  to 
Ollmore:  "He  is  therefore,  by  these  pres- 
ents and  by  virtue  of  the  laws  and  rules  of 
tbe  order,  hereby  declared  to  be  possessed 
of  all  the  advantages  and  responsibilities  im- 
posed by  said  or  future  laws  or  rules  ther^ 
of,  during  his  continuance  of  legal  member- 
ship therein." 

Certain  parts  of  tbe  by-laws  of  tbe  defend 
ant  were  also  laid  In  evidence,  containinc, 
among  others,  the  following  provisions: 

"Sec.  196.  No  person  shall  be  admitted  as 
an  Insurance  member  of  the  order  or  he  or 
bis  beneficiaries  receive  any  benefits  there- 
from, whose  occupation  is  extrahazardous,  or 
prima  fade  extrahazardous,  or  Is  deemed  by 
the  board  of  directors  to  be  extrahazardous, 
or  prima  fade  hazardous. 

"Sec.  197.  Any  Insurance  member  who  shall 
thereafter  engage  In  any  occupation  deemed 
prima  fade  extrahazardous  by  tbe  board  of 
directors  shall  Ipso  facto  forfeit  bis  member- 
ship In  tbe  order,  and  his  benefidarles  have 
no  dalm  against  the  order  fOr  death  benefits." 

The  vote  of  the  directors,  passed  Jime  26, 
1900,  putting  the  occupations  of  switchman 
in  the  list  of  extrahazardous  risks,  was  also 
laid  In  evidence.  It  merely  showed  that  at 
a  meeting  of  the  board  of  directors  "the  list 
of  extrahazardous  risks  as  revised  Is  as  fol- 
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lows,"  followed  by  the  Hat.  Indadlng  "awltch- 
man"  and  other  occupations  not  theretofore 
upon  it,  and  that  It  was  "voted  that  the  list  of 
extrahazardons  risks  be  adopted." 

It  thus  appears  in  the  application  made 
b7  Oilmore  that  he  agreed  not  only  not  to 
engage  in  any  occupation  then  deemed  extra- 
hazardons by  the  then  directors,  but  also  not 
to.  engage  in  any  occupation  which  should  be 
deemed  hazardous  by  "their  successors,"  and 
that  be  would  not  only  conform  to  the  laws 
and  rules  of  the  defendant  then  in  force,  but 
also  to  those  "which  may  at  any  time  here- 
after be  adopted  by  the  proper  authorities." 
His  endowment  voucher  was  based  not  only 
upon  the  then  existing  laws  and  rules  of  the 
order,  but  also  upon  "future  laws  or  rules 
thereof."  Section  196  of  the  by-laws  provides 
that  no  person  shall  be  admitted  as  an  insur- 
ance member  whose  occupation  is  in  the  ex- 
trahazardous Hat,  and  section  197  provides 
that  any  admitted  member  who  shall  "there- 
after engage"  In  any  occupation  deemed  td  be 
extrahazardous  shall  ipso  facto  forfeit  his 
membership  in  the  order.  These  provisions 
contained  in  the  application,  endowment 
voucher,  and  charter  clearly  show  that  the 
defendant  reserved  the  right  to  amend  its 
list  of  prohibited  occupations  in  the  future 
aa  against  Oilmore,  and  his  agreement  to  be 
bound  by  such  future  amendmenta  Under 
•nch  circumstances,  the  courts  are  substan- 
tially agreed  that  a  future  amendment,  if 
reasonable,  binds  the  consenting  member,  al- 
though tbej  may  differ  as  to  whether  a  given 
amendment  of  thla  kind  is  a  reasonable  one. 
Supreme  Lodge  K.  of  P.  t.  La  Malta,  95 
Tenn.  157,  31  S.  W.  403,  30  L.  R.  A.  888;  Su- 
preme Lodge  K.  of  P.  V.  Knight,  117  Ind. 
489,  20  N.  B.  479,  8  L.  B.  A.  409;  Tblbert  ▼. 
Supreme  Lodge  K.  of  H.,  78  Minn.  448,  81 
N.  W.  220,  47  L.  R.  A.  136,  79  Am.  St  Rep. 
412;  Pain  v.  Societ6  St.  Jean  BapUste,  172 
Mass.  319,  62  N.  B.  502,  70  Am.  St  Rep. 
287;  Supreme  Commandery  v.  Ainsworth,  71 
Ala.  436,  46  Am.  Rep.  332;  Parish  v.  New 
Tork  Produce  Exchange,  169  N.  T.  84,  61 
N.  B.  977,  66  L.  R.  A.  149;  Masonic  Mut 
Benefit  Ass'n  t.  Severson,  71  Conn.  719,  43 
Atl.  102. 

In  the  case  at  bar  we  think  the  amend- 
ment made  in  June,  1900,  was  a  reasonable 
one,  and  the  court  below  so  held,  and  prop- 
aly  so  held.  It  also  properly  held  that  the 
amendment  was  duly  made  by  proper  an- 
thority,  and  about  this  no  question  was  made 
In  the  court  below. 

The  court  told  the  Jury  that  Oilmore,  in 
bis  application,  bad  agreed  to  be  bound  by 
future  amendments,  and  that  he  would  be 
bound  by  the  amendments  here  in  question, 
"provided  the  same  was  passed  In  such  a 
manner  and  form  as  to  give  it  a  retroactive 
effect,"  but  that  there  was  notliing  in  the 
case  to  show  that  the  defendant  Intended  to 
have  the  amendment  apply  to  those  who  then 
were  members.  Upon  this  ground  alone  the 
court,  as  matter  of  law,  instructed  the  Jury, 


in  effect,  that  M,  after  the  passage  of  fbt 
amendment,  Oilmore  entered  upon  the  occu- 
pation of  switchman,  he  did  not  thereby  for- 
feit his  rights  of  memberahip.  In  so  cliar- 
glng,  wc  think  the  court  erred.  The  court  ap- 
pears to  have  held  that  tho  amendment  was 
intended  to  operate  only  in  the  future,  main- 
ly because  it  contained  no  words  indicating 
that  it  was  to  operate  upon  those  already 
members.  Notwithstanding  this,  we  think 
the  amendment  was  intended  to  affect  those 
who  were  members  when  it  was  passed.  GSI- 
more  had  expressly  agreed  to  be  bound  by 
such  an  amendment,  and  so,  presumably,  had 
all  his  fellow  members  of  that  time;  and  a 
provision  in  the  amendment  that  it  should 
apply  to  them  was  unnecessary,  and  would 
have  been  superfluous.  They  had  agreed  that 
it  should  apply  to  them,  and  there  is  noth- 
ing in  the  vote  to  indicate  that  it  was  the 
intention  of  the  directors  that  it  should  not 

Again,  it  is  the  aim  of  the  society  that  the 
benefits  and  burdens  of  its  insured  members 
shall  be  equal;  but  this  equality  would  in 
some  measure  be  destroyed  by  making  old 
members  subject  to  one  set  of  rules,  and  new 
members  to  another,  and  an  Intention  to  bring 
about  such  a  state  of  things  is  not  apparent 
in  the  amendment  here  in  question.  Reading 
tliat  amendment  in  the  light  of  the  circum- 
stances in  which  it  was  passed,  we  think  the 
court  should  have  told  the  jury  that  their 
verdict  should  be  for  the  defendant,  if  they 
found  that  Oilmore  had  engaged  in  the  occu- 
pation of  switchman  after  the  passage  of  the 
amendment 

Ther4  is  error,  and  a  new  trial  Is  granted. 
The  other  Judges  concurred. 


(n  Oonn.  IS) 

8ELLECE  et  al.  t.  HEAD. 

(Supreme  Court  of  Errors  of  OonnecHcat 
June  14,  1904.) 

mw    TBIAK  —  NEWI.T   DISOOVEBEO    KVIDKITO— 
PBODDCTIOIt— CnKUI.ATIVX   KVIDKROB. 

1.  The  denial  of  a  petition  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  will 
not  be  reversed  on  appeal  in  the  absence  of  a 
showing  of  an  abase  of  the  trial  court's  discre- 
tion. 

2.  Where,  in  an  action  on  certain  judgments, 
certain  journals  kept  by  plaintiff  were  produced 
in  evidence,  and,  at  defendants'  request,  were 
impounded  and  kept  in  custody  of  the  court, 
and  were  closely  examined  by  defendants,  who 
put  In  evidence  numerous  entries  obtained  there- 
from, defendants  were  not  entitled '  to  a  new 
trial  on  the  ground  of  alleged  newly  discovered 
evidence  consisting  of  a  further  entry  In  such 
journals. 

3.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  which  is 
merely  cumulative. 

Appeal  from  Superior  Court;  Fairfield  Coun- 
ty; S.  A.  Robinson,  Judge. 

Action  by  Daniel  Head  against  Isaac  H. 
Selleck  and  others.  From  an  order  denying 
defendants'  motion  for  a  new  trial  after  judg- 
ment In  favor  of  plaintiff,  defendants  appeal 
Affirmed. 
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Roben  E.  De  Forest  and  Howard  W.  1«y 
ior,  f<ir  appellanta.  Samuel  Tweed;,  tm  »pr 
pellee. 

TOBRANOB.  0.  J.  The  present  appeal  to 
taken  from  tbe  action  of  tbe  trial  court  la 
dlsmlesing.  a  petition  for  a  new  trial  on  ao- 
connt  of  newl;  disoovered  evidence,  brought 
by  the  defendanta  in  the  caae  of  Head  v. 
Sellerk,  76  Goon.  706,  67  Atl.  281  (mento. 
case).  Tbe  def  enua  in  that  case,  a«  more 
taUj  appears  In  tbe  m)ort  of  it,  were,  la 
snliBtance,  these:  (1)  That  tbe  two  judg- 
ments sued  npon  had  been  paid  and  latlsaed; 
&i  that  Head,  tbe  plaintiff  in  that  case,  bad 
aadsned  said  Judgments  to  Darioa  and  Ben- 
jamin Selleck,  who  had  received  from  the 
defendants  in  that  case  certain  valuable  prop- 
erly npoo  tbe  express  trust  and  agreement 
that  they  (said  Darius  and  Benjamin)  would 
pay  the  two  Judgments  sued  upon;  that  Head 
was  no  longer  tbe  owner  of  said  Judgments^ 
but  that  said  suit  was  being  prosecuted  solely 
for  the  benefit  of  said  two  Sellecks  as  as- 
signees' of  said  two  Judgments.  The  trial 
court  In  that  case  found.  In  substance,  that 
tbe  Judgments  sued  upon  had  not  been  paid; 
tliat  tbe  two  Sellecks  had  never  agreed  to 
pay  them,  and  were  not,the  owners  of  them, 
but  that  they  were  owned  by  Head;  and 
that  the  suit  was  being  prosecuted  for  his  sole 
benefit.  Tbe  petition  for  a  new  trial  sets 
forth  In  full  all  tbe  evidence  given  in  tbe 
former  case,  Including  certain  written  en- 
tries made  by  Head  in  Journals  kept  by  blm, 
extending  from  October,  1S84,  down  to  tbe 
time  of  trial.  The  newly  discovered  evi- 
dence alleged  in  the  petition  is  a  single  entry 
made  in  one  of  said  Journals  under  date  of 
December  2.  1881,  which  reads  as  follows: 
"After  noon  had  a  long  session  at  Bank 
with  the  two  Sellecks,  and  passed  tbe  Judg- 
ments I  bad  against  the  three  Sellecks  to 
them  and  am  to  prosecute  In  my  name 
without  cost  to  me."  Tbe  petition  also  con- 
tains the  requisite  formal  averments  usual 
in  such  cases.  The  evidence  in  tbe  former 
case,  which  formed  a  part  of  tbe  petition  for 
a  new  trial,  showed  that  the  Journal  contain- 
ing tbe  alleged  newly  discovered  entry,  with 
other  Journals  kept  by  Head,  had  been  pro- 
duced by  him  in  evidence  at  tbe  request  of 
the  petitioners;  that  said  Journals,  had  been 
impounded  and  kept  in  the  custody  of  the 
court;  that  tbe  petitioners  had  bad  ample  op- 
portunity to  examine  said  Journals,  and  had 
examined  and  Inspected  them  as  fully  as 
they  chose  to  do;  and  tbat  they  bad  put  in 
evidence  numerous  entries  contained  in  said 
Journals,  extending  from  October,  1884,  down 
nearly  to  the  time  of  trial.  The  petition  also 
showed  that  the  petitioners  had  offered  In  the 
former  case  much  evidence,  which  tiad  been 
Kcdved,  and  which,  as  they  claimed,  tended 
58  A.— 16 


to  show  that  one  or  both  of  the  Judgments 
sued  upon  had  been  assigned  to  tbe  two  Sel- 
lecks. Head  demurred  to  the  petition  be- 
cause, as  be  in  substance  alleged,'  it  showed 
(D  that  the  alleged  newly-discovered  entry 
was  contained  in  a  book  which  was  put  in 
evidence;  (2)  that  tbe  failure  to  put  in  tbat 
specific  entry  as  such  was  due  to  the  negli- 
gence of  tbe  petitioner;  (3)  that  tbe  alleged 
newly  discovered  evidence  was  merely  cumu- 
lative; (4)  that,  If  a  new  trial  should  be 
granted,  said  evidence  would  not  change 
tbe  result  The  court  sustained  the  demurrer 
upon  the  first  and  third  grounds,  without 
passing  upon  the  others. 

A  petition  for  a  new  trial,  Uke  the  one 
here  in  'question,  to  addressed  to  the  sound 
legal  discretion  of  the  trial  court;  and  Ita  ac- 
tion in  granting  or  refusing  such  trial  will 
not  be  reviewed  or  set  aside  by  thto  court  un- 
less it  appears  that  tbe  trial  court  has  abused 
the  discretionary  power  confided  to  It,  or  has 
refused  to  exercise  such  power  in  a  proper 
case,  or  has  in  some  way  erroneously'  ml» 
Judged  as  to  the  limits  of  such  power.  Oan- 
non  V.  State,  76  Conn.  676,  64  Atl.  190;  Par- 
sons T.  Piatt,  37  Conn.  563;  Hamlin  v.  State, 
48  Conn.  92;  Husted  v.  Mead,  58  Conn.  66, 
19  Atl.  333.  In  the  case  at  bar  the  petition, 
together  with  the  exhibits  forming  a  part  of 
It,  covers  over  300  printed  pages,  and,  for 
obvious  reasons,  is  not  reproduced  here.  It 
is  enough  to  say  that,  upon  a  careful  inspec- 
tion of  tbe  petition,  we  think  the  court  below 
was  fully  Justified  In  holding  that  the  al- 
leged newly  discovered  evidence  was  not 
newly  discovered,  and  was  merely  cumula- 
tive, within  the  meaning  of  tbe  rules  laid 
down  for  the  guidance  of  trial  courts  In 
granting  or  refusing  to  grant  new  trlato  on 
the  gnround  of  newly  discovered  evidence. 

We  also  think  the  petition  shows  tbat  the 
other  grounds  of  demurrer  were  well  taken; 
and,  this  being  so,  the  Judgment  of  the  trial 
court  should  not  be  set  aside,  even  if  it 
appeared,  as  the  petitioners  claim,  that  the 
grounds  upon  which  the  demurrer  was  sus- 
tained were  not  well  taken.  If  this  claim 
were  true,  the  Judgment  below  would  still 
be  right,  though  put  upon  wrong  grounds. 
The  record  thus  falls  to  show  any  reason 
why  tbe  Judgment  below  should  be  disturbed. 

The  petitioners  moved  to  amend  their  peti- 
tion In  certain  respects  as  set  forth  in  the , 
record.  The  court  refused  to  allow  the 
amendment  on  the  ground  that  the  proposed 
amendment  did  not  obviate  the  objections 
to  the  petition  raised  by  the  demurrer,  and 
tbat  for  this  reason  the  amendment,  if  allow- 
ed, would  not  be  of  any  avail  to  the  petition- 
ers. We  think  the  court  did  not  err  In  re- 
fusing to  allow  the  proposed  amendment. 

There  to  no  error.  The  other  Judges  con- 
curred. 
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BOUGHTON  ▼.  BOUGHTON. 

(Supreme  <k>urt  of   Errors   of   Connecticnt. 

June  14.  1904.) 

Appeal— PBACTicE— MOTION  to  correct  find- 

INOa— LIMITATION— PART  PAYMENT- 
ACKNOWLEDGMENT. 

1.  Where  on  appeal  defendant  predicated  er- 
ror on  the  finding  of  the  trial  court  that  the 
claim  sued  on  was  not  barred  by  limitation 
owin^  to  an  acknowledgment  on  the  part  of  de- 
fendant instead  of  asking  for  a  correction  of 
the  finding  so  aa  to  properly  present  the  facts 
and  rulings  under  Gen.  St.  1902,  §  797,  though 
he  evidently  sought  to  follow  such  statute,  but 
it  was  clear  that  plaintiff  was  not  misled,  de- 
fendant, in  the  absence  of  a  judicial  construc- 
.tion  of  the  statute,  would  not  be  deprived  of  his 
rights. 

2.  Where  a  subtenant,  after  moving  into  the 
premises,  made  monthly  payments  of  rent  to  the 
landlord  on  behalf  of  the  tenant,  such  payments 
could  not  be  regarded  as  payments  on  rent 
previously  du6  the  owner  from  the  tenant,  so  as 
to  prevent  the  running  of  limitations  in  favor 
of  the  tenant. 

3.  Where  a  complaint  seeks  to  recover  for  nse 
and  occupation  at  an  agreed  monthly  rent  or 
a  reasonable  rate,  no  recovery  can  be  Ijad  on 
the  theory  of  a  tenancy  at  will,  with  payments 
of  rent  annually  dne. 

Appeal  from  Superior  CJourt,  New  Haven 
County;  William  T.  Elmer,  Judge. 

Action  by  George  Boughton,  as  trustee, 
against  Henry  T.  Boughton.  From  a  ]iidg>- 
ment  in  faror  of  plaintiff,  defendant  appeals. 
Reversed. 

The  plaintiff  and  defendant  are  brothers. 
Their  father  died  in  1891  possessed  of  certain 
real  estate  in  Waterbury,  upon  wMch  was  a 
two-tenement  dwelling  house.  At  the  time 
of  the  father's  death  the  defendant  was  and 
for  some  time  had  been,  occupying  said  prem- 
ises under  the  understanding  that  he  was 
to  pay  a  reasonable  rent  therefor.  He  has 
since  continued  to  reside  in  the  lower  tene- 
ment thereof  during  all  the  period  covered 
by  the  present  controversy.  He  has  person- 
ally paid  no  rent,  and  none  has  been  paid  for 
the  lower  tenement.  The  upper  tenement, 
since  shortly  after  the  father's  death,  has 
been  occupied  by  other  parties,  and  the  rent 
therefor  paid  by  the  occupants  to  the  plain- 
tiff. For  the  three  years  subsequent  to  April 
1,  1895,  this  occupant  of  the  upper  tene- 
ment was  the  defendant's  son-in-law,  one 
Birkenmeyer.  The  plaintiff  was  one  of  the 
executors  of  his  father's  wIU,  and  by  said 
instrument  was  made  trustee  to  manage  said 

.land  and  house,  collect  the  rents  thereof, 
and  pay  over  the  same  to  the  widow  of  the 
deceased  during  her  life.  He  qualified  No- 
vember 2,  1891.  Mrs.  Boughton  died  No- 
vember 3,  1896.  April  25,  1900,  the  present 
action  was" brought  to  recover  the  reasonable 
vvorth  of  the  use  and  occupation  of  the  entire 
premises   from   said   November   2,    1891,    to 

■  February  3,  1900,  the  amounts  paid  by  said 
son-in-law  being  credited.  The  defendant, 
among  other  defenses,  pleaded  the  statute 
of  limitations,  to  which  the  plaintiff  replied 
alleging  acknowledgments  and  new  promises 
removing  the  bar  of  the  statute.    The  court 


ruled  that  the  plaintiff  was  not  entitled  to 
recover  for  any  period  of  time  subsequent  to 
Mrs.  Boughton's  death.  From  tills  ruling 
the  plaintiff  has  taken  no  appeal.  It  found 
tliat  shortly  after  the  plaintiff's  quallfloatlon 
the  defendant  promised  him  to  pay  him 
what  the  use  and  occupation  of  the  premises 
were  reasonably  worth,  and  that  the  de- 
fendant's use  thereof  from  November  2,  1881, 
to  November  3,  1896,  w4s  reasonably  wortb 
$1,025.  It  also  found  that  "the  defendant 
acknowledged  that  he  owed  the  plaintiff  for 
said  use  and  occupation  within  a  period  of 
six  years  next  before  the  commencement  of 
this  action,  •  •  •  and  promised  the  plain- 
tiff, on  two  or  three  occasions  within  said 
period,  that  be  would  pay  the  plaintiff  for 
ills  use  and  occupation  of  said  premises." 
It  marked  as  "Not'  proven"  tha  paragraph 
of  the  defendant's  draft  finding  as  follows: 
"The  defendant  made  no  other  payment  or 
acknowledgment  of  his  ovm  indebtedness  or 
obligation  to  .pay  the  rent  of  the  premises, 
except  that  of  these  payments  made  by  said 
son-in-law."  Judgment  was  rendered  for  the 
plaintiff  to  recover  said  sum  of  $1,025. 

John  O'Neill,  for  appellant  Terrenoe  F. 
Carmody  and  Charles  W.  Gillette,  for  appel- 
lee. 

PRENTICE,  J.  (after  stating  the  facts). 
Judgment  was  rendered  for  the  plaintiff 
to  recover  rent  for  a  considerable  period  of 
time  prior  to  six  years  before  the  commence- 
ment of  the  action.  This,  under  the  plead- 
ings, involved  the  finding  of  an  acknowledg- 
ment or  new  promise  on  the  defendant's  part 
within  the  six  years.  Such  finding  the  court 
made.  The  defendant,  in  his  reasons  of 
appeal,  seeks  to  attack  this  finding  (1)  as 
involving  a  conclusion  of  mixed  law  and 
fact  of  such  a  character  as  to  show  either 
a  misconception  of  the  law  or  a  misapplica- 
tion of  it  to  the  facts  found,  and  (2)  as  in- 
volving conclusions  of  fact  without  evidence. 
In  so  far  as  the  latter  claim  is  concerned, 
the  plaintiff  contends  that  the  defendant  has, 
in  the  manner  of  his  appeal  and  presenta- 
tion of  the  evidence  and  rulings,  so  failed 
to  comply  with  the  requirements  of  statute 
that  he  has  no  standing  to  have  corrections 
of  the  finding  made  by  this  court  The  de- 
fendant clearly  has  sought  to  pursue  the 
course  of  procedure  permitted  by  section 
797  of  the  General  Statutes  of  1902.  That 
he  has  not  in  all  respects  pursued  it  'with 
strict  correctness  is  doubtless  true,  as  the 
plaintiff  claims.  He  has.  In  his  reasons  of 
appeal,  asked  for  no  corrections  of  the  find- 
ing, as  the  statute  contemplates  and  as  good 
procedure  dictates  that  he  should.  Instead, 
he  has  predicated  error  upon  the  finding  of 
the  defendant's  acknowledgments  without  ev- 
idence. The  purpose  of  the  defendant,  how- 
ever, is  clear,  and  as  the  plaintiff  cannot 
have  been  misled  we  are  not  disposed,  in 
the  absence  of  a  judicial  construction  of  the 
statute,  to  deprive  the  former,  by  its  strict 
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enforcement;   of  the  rights   and   remedtes 
which  were  his. 

An  examination  of  the  record  dlsdoses  that 
there  was  no  basis  in  evidence  for  the  flnding' 
of  an  acknowledgment  or  new  promise  with* 
in  the  six  years,  except  such  as  was  furnish- 
ed by  the  payments  of  rent  by  the  son-in- 
law,  and  such  evidence  as  there  was  of  a 
direct  verbal  promise  by  the  defendant  To 
the  latter  the  court,  Judging  from  Its  mem- 
orandum of  decision,  seems  not  to  have  'at- 
tached any  importance.  The  finding,  how- 
ever,, gives  ttie  plaintiff  the  benefit  of  some- 
thtog  not  arising  from  Birkenmeyer's  pay- 
ments. Which  something  must  by  necessary 
Inference,  in  view  of  the  evidence,  have 
been  verbal  promises.  We  have  failed  to 
discover  any  evidence  which  could  be  regard- 
ed as  famishing  even  a  scintilla  of  proof  of 
sud^  a  -promise  to  pay  arrearages  of  rent 
made  within*  the  six  years.  One  or  two 
tagne,  and  general  statements  of  the  plain- 
tiff to  the  effect  that  the  defendant  "always 
iigreed  to  be  responsible  for  it  from  the  time 
he  had  the  first  talk  with  him,"  and  that  he 
"always  said  he  would  pay,"  are  pointed  out 
as  supplying  such  proof.  In  the  first  place, 
there  is  no  Certainty  as  to  the  time  covered 
by  the  statements,  ahd,  In  the  next  place,  the 
evidence  plainly  refers  to  the  disputed  obli- 
gation to  pay  rent  at  all,  rather  than  to  ar- 
rearages. 

"Tniere  remains  to  be  considered  the  pay- 
maits'by  Birkenmeyer  as  Justifying  the  bind- 
ing of  acknowledgments  and  promises.  Birk- 
Onmeyer  moved  Into  the  house  on  or  about 
April  1, 1885,  and'  remained  there  three  years. 
He  paid  monthly  the  current  rent  for  his 
occupancy  at  the  rate  of  $12.S0  per  months 
He  never  paid  any  other  sum  or  smns,  and, 
as  an  Inevitable  consequence,  never  paid 
anything  upon  any  other  account  or  for  any 
ether  puriMse.  The  plaintiff  claims  from  the 
finding  that  Birkenmeyer  was  the  tenant  of 
the  defendant  and  made  the  payments  at  the 
latter'a  request  and  on  his  behalf.  If  we  so 
assume,  and'  carry  the  assumption  to  the  full 
length  of  regarding  Birkenmeyer  as  the  de- 
fendant's alter  ego,  the  plaintiff  will  not  be 
helped  out  of  his  difficulty.  That  portion  of 
the  plaintUTs  demand  which  Is  affected  by 
the  operation  of  the  statute  was  11  months 
old  when  Birkenmeyer  became  a  tenant 
Payments  made  for  his  occupancy  as  they 
became  due  were  not  payments  upon  account 
of  the  old  obligation  for  accrued  arrearages, 
and  conld  by  no  legal  possibility  be  given  the 
effect  of  acknowledgments  of  such  old  obliga- 
tion. They  were  not  payments  upon  account 
They  were  In  satisfaction  of  iiewly  accruing 
demands,  and  were  specifically  so  paid  and 
received.  In  order  that  part  payment  may 
be  effective  to  remove  the  bar  of  the  stat- 
ute, it  must  appear  not  only  to  have  been 
made  on  account  of  a  debt,  but  also  on  ac- 
count of  the  debt  for  which  the  action  is 
brought,  and  that  it  was  made  as  a  part  of  a 
larger  indebtedness,  and  under  such  circum- 


stances as  would  warrant  a  Jury 'in  finding 
an  implied  promise  to  pay  the  balance. 
Wood  on  Limltaflbn  of  Actions,  t  87.  The 
payments  made  hi  this  case  were  not  such 
as  to  afford  the  basis  of  an  Inference  of  an 
admission  that  a  greater  debt  was  due,"or  an 
Implication  of  a  promise  to  pay  any  balance. 
The  court  therefore,  must  have  misconceived 
or  misapplied  the  law  in  making  its  finding. 

The  Plaintiff  In  his  briei  makes  the  in- 
genious contention  that  he  is  entitled  to  re- 
cover the  a  mount  of  three  annual  payments, 
even  if  it  be  held  that  the  bar  of  the  statute 
has  not  been  removed. '  The  argument  to  this 
end  is  as  follows:  The  defendant  was  a  ten- 
ant at  will.  A  tenancy  at  will  under  an 
agreement  to  .pay  rent  becomes  in  legal  con- 
templation a  tenancy  from  year  to  year.  In 
tenancies  from  year  to  year,  where  no  times 
of  payment  are  stipulated,  the  presumption  is 
In  favor  of  annual  payments,  and  that  these 
payments  are  not  payable  untU  the  end  of 
the  year.  This  claim,  assuming  it  to  be  well 
made,  meets  the  practical  difficulty  that  there 
Is  nothing  in  the  facts  to  indicate  what  are 
the  terminal  days  of  the  defendant's  tenancy. 
The  plaintiff  assumes  that  November  2,  1891, 
marked  its  beginning.  The  finding  leaves 
this  more  than  doubtful.  Beginning  with 
.some  uncertain  date  in  the  father's  lifetime, 
the  defendant  has  been  continuously  occupy- 
ing as  a  tenant  at  will,  with  the  agreement 
to  pay  a  reasonable  rent  The  plaintiff  trus- 
tee found  this  situation.  To  the  latter  the  ex- 
isting agreement  to  pay  a  reasonable  rent 
was  repeated.  If  any  new  status  was  creat- 
ed, the  finding  fails  to  disclose  how  or  when. 
Furthermore,  the  complaint  is  not  framed  to 
support  a  recovery  upon  any  such  theory.  It 
seeks  to  recover  for  use  and  occupation  either 
at  an  agreed  monthly  rate  or  a  reasonable 
rate.  Upon  the  complaint  and  facts  found, 
the  plaintiff  is  entitled  to  recover  the  reason-  _ 
able  value  of  the  defendant's  use  and  occn- ' 
pation  of  the  premises  from  and  after  April 
25,  1884,  and  no  more. 

There  is  error,  and  the  cause  is  remanded 
for  a  reassessment  of  damages  only. 


,(n  Conn,  a) 
WEBB  V.  LINBS  et  aL 
(Supreme  Goart  of   Errors   of  Connecticut 
June  14,  1904.) 

WIIXS  —  OONSTBUCTION— TKSTAMENTABT  TBTTBT 
— PATHENT  OF  INCOKB— BIOHTS  OF  BENEFI- 
CIABT— SEPARATION  OP  TBUST  FUNDS. 

1.  Where  a  will  gives  a  sum  of  money  to  a 
trustee  to  pay  the  income  to  a  certain  persop 
for  life,  the  beneficiary  is  entitled  to  the  in- 
come from  the  date  of  testator's  death. 

2.  The  beneficiary  is  not,  however,  while  the 
estate  is  In  the  executor's  hands,  entitled  to  re- 
ceive the  Income  in  quarterly  or  yearly  Install- 
ments, as  the  will  directs  the  trustee  to  pay  it, 
but  is  merely  entitled  to  have  the  income  then 
accruini;  added  to  the  corpus  of  the  fund. 

3.  Where  a  will  gave  several  different  funds  to 
a  trustee,  to  pay  the  income  to  different  benefi- 
ciaries, and  the  entire  estate  was  held  aa  a 
whole  by  the  executors  for  some  time  after  tes- 
tator's death,  the  beneficiaries  were  entitled  to 
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hare  their  raqiectiTe  tnirt  funds  angmented  by 
the  income  earned  by  the  funds  calculated  at 
the  average  rate  earned  by  tlie  whole  estate  in 
the  executors'  hands. 

4.  Where  a  will  gave  a  fund  to  a  trustee  to 
pay  the  income  to  testator's  widow  for  life,  and 
after  her  death  to  go  to  certain  charities  abso- 
lutely, and  also  gave  several  other  funds  in 
trust  for  various  beneficiarlea,  the  executor  was 
not  required  to  separate  the  fund  for  the  widow 
from  the  rest  of  the  estate  as  soon  as  practicable, 
so  as  to  entitle  the  widow,  on  the  executor's 
failure  so  to  do,  to  legal  interest  on  the  fund, 
rather  than  the  actual  income  earned  by  it  dar- 
ing a  portion  of  the  year  after  the  testator's 
death. 

Case  Reserved  from  Superior  Court,  New 
Haven  County;  Ralph  Wheeler,  Judge. 

Salt  by  James  H.  Webb,  as  executor, 
against  Mary  Ann  Llneti  and  others,  to  de- 
termine the  construction  of  the  will  of  An- 
gnstUB  B.  Lines,  deceased.  Reserved  by  tbe 
superior  court,  upon  an  agreed  statement  of 
facts,  for  the  advice  of  the  Supreme  Court  of 
Errors. 

Augustus  B.  Lines,  Of  New  Haven,  died 
November  8,  1902,  leaving  a  large  estate, 
consisting  chiefly  of  personalty,  and  a  will, 
which  was  duly  probated.  He  was  survived 
by  his  wife,  Mary  Ann  Idnes;  his  sister, 
Jane  Ei.  Lines;  bis  foster  son,  Barry  K. 
Lines;  and  tbe  latter's  wife,  Clifford  O. 
Lines;  and  Louise  D.  Lines,  the  daughter 
of  Harry  E.  Lines.  He  left  no  children. 
By  his  will  the  testator  gave  his  wife  cer- 
tain real  estate,  $25,000  in  cash,  and  his  fur- 
niture and  personal  effects.  To  his  sister, 
Jane,  and  tbe  wife  of  his  foster  son  he  gave 
11,000  each.  He  also  made  several  personal 
and  charitable  bequests.  In  addition  to 
tbese  absolute  gifts,  he,  In  the  third  para- 
graph, gave  to  the  plalntUt,  Webb,  as  trus- 
tee, the  sum  of  $120,000  in  trust  to  pay  over 
to  his  wife,  in  quarterly  payments,  the  net 
Income  thereof  during  her  life>  Upon  her 
death  the  principal  of  said  fund  was  disposed 
of  by  absolute  gifts,  mostly  charitable  or 
educational.  In  tbe  fourth  paragraph  the 
sum  of  $25,000  was  similarly  given  in  trust 
to  said  Webb  to  pay  over  the  annual  net  in- 
come thereof  to  the  testator's  sister,  Jane,  as 
long  as  she  should  live,  and  upon  her  de- 
cease, or  in  case  she  was  not  living  at  his 
decease,  to  his  foster  son,  Harry  E.  Lines, 
so  long  aa  he  should  live.  Upon  Ids  death 
the  fund  was  given  to  the  latter's  daughter, 
Louise.  In  the  fifth  paragraph  the  sum  of 
$15,000  was  In  like  manner  given  in  trust  to 
said  Webb  to  pay  over  the  net  income  there- 
of to  Clifford  C.  lines,  the  wife  of  Harry  K. 
Lines,  so  long  as  she  should  live.  Upon  her 
death  said  fund  was  given  to  said  Louise. 
In  the  sixth  paragraph  the  sum  of  $25,000 
was  similarly  given  in  trust  to  said  Webb 
to  pay  over  to  said  Louise  the  net  annual 
Income  thereof  until  she  should  become  23 
years  of  age,  «nd  then  to  her  absolutely.  In 
the  seventh  paragraph  the  sum  of  $16,000  is 
in  like  manner  given  iii  trust  to  said  Webb 
for  the  use  and  benefit  of  said  Harry  during 


Ills  life,  but  with  the  poww  1b  him  to  direct 
the  application  of  the  net  income,  (ivlng  or 
withholding  as  he  slwnld  think  best;  what 
was  withheld  being  added  to  principal,  and 
no  part  of  the  income  being  liable  to  at- 
tachment vibile  in  the  trustee's  hands.  Upon 
the  death  of  Harry,  said  Amd  and  Its  ac- 
cumulations were  given  to  Louise  abaolute- 
ly.  Louise  was  made  realduary  legatee,  and 
Webb  executor.  Webb  qnalifled  and  la  now 
sole  executor.  All  lawful  claims  and  abso- 
lute legacies  have  been  paid,  and  there  re- 
mains in  the  execntor'a  bands  estate  niffl- 
dent  to  pay  all  the  beqaeeta  in  trust,  and  to 
leave  a  large  residuary  estate.  Said  Jane  BL 
Lines  died  January  12,  1908,  and  the  defend- 
ant Ida  M.  Adams  Is  the  executrix  of  ber 
wilL  All  the  other  trust  beneficiaries  named 
are  still  living.  The  average  rate  of  Income 
earned  by  the  personal  estate  dnring  the  year 
following  the  testator's  death  *wa8  4.14  per 
cent  The  estate  was  dtuing  that  porlod 
managed  as  an  entirety,  and  no  separation 
into  funds  made. 

James  H.  Webb,  for  ezeentor.  Frank  6. 
Bishop,  for  Mary  Ann  Lines.  Samuel  C. 
Morehouse  and  Amon  A^  Ailing,  for  Louise 
D.  lines.  J.  Blmey  Tnttle,  for  Barry  K. 
Lines  and  others. 

PBENTICB,  J.  (after  stating  the  facts).  It 
is  well  settled  In  this  state,  as  It  Is  in  many 
other  Jurisdictions,  that  "where  there  is  a 
bequest  of  the  whole  or  of  an  aliquot  part 
of  tbe  residue  of  an  estate  to  a  legatee  tot 
life,  remainder  over,  and  no  time  is  fixed  by 
the  will  for  the  commencement  of  such  life 
use,  the  legatee  is  entitled  to  the  use  or  In- 
come of  the  clear  residue  so  bequeathed,  as 
tbe  same  may  be  at  last  ascertained,  to  be 
computed  from  the  death  of  the  testator." 
Bancroft  y.  Security  Co.»  74  Conn.  218.  fiO 
Atl.  736;  Lawrence  t.  Security  Co.,  66  Conn. 
423,  16  Atl.  406,  1  L.  B.  A.  842;  Bartlett  T. 
Slater,  68  Conn.  102,  22  Atl.  678,  66  Am.  Bep. 
78.  The  gifts  under  review  in  this  case  do 
not  fail  under  this  description  and  rule,  for 
tbe  reason  that  the  property  of  which  the 
iBC<»ne  is  given,  with  remainder  over,  is 
specified  sums  of  money,  and  not  portlMis  of 
the  residuum.  The  claim  of  the  residuary 
legatee  is  that  the  difference  indicated  is 
such  a  vital  one  that  the  beneflciatjr  for  Ufe 
in  the  one  case  is  to  be  deprived  of  that  to 
which  the  life  I>eneflclary  in  the  other  is  en- 
titled. We  have  searched  in  vain  for  some 
reason  for  the  distinction  thus  attempted  to 
be  made.  The  principle  invoked  in  support 
of  the  distinction  is  the  well-known  one  that 
general  legacies  do  not,  in  the  absence  of  a 
contrary  testamentary  direction,  bear  inter- 
est until  one  year  from  the  grant  of  letters 
testamentary.  This  rule,  however,  it  will  be 
noticed,  deals  with  interest  which  is  given  as 
compensation  for  the  withholding  of  money, 
and  not  with  income  earned.  The  rule  there- 
fore requires  a  corollary  to  make  It  fit  a  si^ 
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nation  like  tlie  pr«9ent  liie  necessity  for 
this  corollary  is  suggestive.  Tbe  payment  of 
Interest  upon  a  legacy  Involves  a  payment 
wblcb  may  be,  and  to  the  extent  It  Is  on- 
earned,  must  be,  an  additional  charge  upon 
the  corpus  of  the  estate,  and  serve  to  dimin- 
ish it  to  tbe  prejndlce  of  the  residuary  eatata 
The  rale  relating  to  interest  upon  general 
l^advB,  which  is  said  to  have  originated  in 
the  eccIealaBtlcal  courts  of  England,  la  not 
one  f  onnded  upon  the  presumed  Intent  of  the 
testator,  but  was,  In  Its  origin,  largely  one  of 
administrative  policy  and  convenienca  Aa 
applied  to  a  bequest  out  of  the  corpus.  It  had 
and  still  has  reasons  to  support  It  When, 
however,  It  is  sought  to  extend  its  appllca- 
'tion  to  gifts  in  trust  to  pay  income  only  to  one 
during  life  or  a  term,  so  that  the  period  of  en- 
joyment shall  be  cut  down  one  year,  a  radical- 
ly different  situation  is  encountered.  Such 
bequests  are,  In  their  essence,  in  so  far  as  the 
life  or  term  beneflciarfes  are  concerned,  be- 
quests of  income  only.  When  Income  earned 
la  paid  over,  nothing  comes  out  of  the  corpus 
of  the  estata  What  is  paid  can  by  no  possi- 
bility be  a  charge  upon  the  estate  as  the  tes- 
tator left  It,  or  serve  to  diminish  It  to  the 
prejudice  of  anybody.  A  beneficiary  of  the 
Income  of  a  trust  fund,  who  claims  the  in- 
come actually  earned  during  the  first  year,  is 
not  seeking  an  accretion  to  that  which  was 
given  him.  He  Is  seeking  the  very  thing 
gtma.  He  is  not  seeking  something  in  addi- 
tion to  his  legacy.  He  is  seeking  his  legacy. 
The  testator  has,  by  tbe  terms  of  his  will, 
given  him  the  Income  of  a  fund  definite  in 
amount.  If  the  testamentary  Intent  is  to  be 
given  Ifs  usual  controlling  Weight  In  construc- 
tion, it  is  difficult  to  discover  frmn  language 
making  an  unrestricted  bequest  of  the  income 
of  a  fond  an  Intent  that  sometiilng  less  than 
the  wimle  income  should  pass,  and  equally 
llard  to  perceive  why  or  upon  what  theory  the 
whole  Increment  of  the  fund  should  not  go  to 
the  benefldair  thereof,  according  to  the  nat- 
ural constmction  of  the  testamentary  lan- 
guage and  tiM  apparent  testamentary  intent 
Such  a  coarse  involves  so  violation  of  any 
rale  of  public  policy,  no  Interference  with  ad- 
minlstratlTe  convenience,  and  no  possible 
prejudice  to  any  (ne's  rights  or  equities. 

Courts  of  high  authority  have  adopted 
this  view,  and  held  in  substantial  accord  with 
the  following  expression  of  the  New  'STotk 
Ooort  of  Appeals  in  In  re  Stanfleld,  186  N. 
Y.  292,  31  N.  B.  1018:  "If  the  estate  is 
sulBclent  for  tbe  liquidation  of  debts  and 
other  charges,  and  is  so  invested  as  to  be 
productive  of  income  from  the  death  of  the 
testator,  a  bequest  of  Income  to  a  legatee 
for  lllSe  must  be  oonstmed  to  invest  him  with 
a  title  to  such  income  from  the  date  of  the 
testator's  demise,  unless  there  is  some  pro- 
vision In  tbe  will  from  which  a  contrary 
Intent  la  to  be  inferred."  Oooke  v.  Meeker, 
36  N.  Y.  IS;  Sargent  v.  Sargent  103  Mass. 
288;  Ayer  v.  Ayer,  128  Mass.  677;  In  re 
Hllyard's  Estate,  6  Watts  &  S.  80;    In  re 


Flickwir's  Estate,  136  Pa.  374,  20  AtL  618: 
In  re  Estate  of  Catron,  W  Mo.  App^  41& 
This  court  In  Bancroft  v.  Security  Co.,  74 
Conn.  218,  60  AtL  786,  in  the  course  of  its 
reasoning,  plainly  foreshadowed  the  same 
conclusion,  although  it  liad  no  occasion  to 
and  did  not  directly  pass  upon  tbe  question. 

The  residuary  legatee,  however,  relies  npon 
Bartlett  v.  Slater,  63  Conn.  102,  22  Atl.  678, 
66  Am.  Rep.  78,  aa  authority  for  her  conteur 
tion.  Tbe  facts  of  that  case  are  easily  die- 
tingnlshable  from  those  in  this  case,  ee- 
pedally  in  respect  to  the  express  provialfMi 
Ot  tbe  Slater  will  that  the  legacies,  necessa- 
rily including  the  gift  in  question,  as  there 
was  only  one  other,  were  to  be  paid  within 
one  year  from  the  testator's  decease,  at  the 
convenience  of  the  executors^  And  in  respect 
to  the  absolute  discretion  given  to  the  trustee 
as  to  whether  or  not  any  income  should  be 
paid  over  to  the  life  beneficiary,  and  how 
much.  The  underlying  question  here  involv- 
ed seems  not  to  have  been  called  to  the  at- 
tention of  the  court  and  la  not  discussed  by 
It  The  familiar  rule  as  to  interest  npon 
general  legacies  is  cited,  and  it  appears  to 
have  been  taken  fbr  granted  by  ell  concern- 
ed that  that  was  decisive  of  the  rights  of 
the  life  beneficiary,  unless  tiie  situation  coald 
be  brought  within  some  of  the  recognised 
exceptions  to  the  rula  or  some  controlling 
contrary  Intent  oould  be  gathered  from  the 
provisions  of  tbe  will.  Although  it  must 
be  confessed  that  the  assumptions  involved 
in  the  opinion  give  some  countenance  to  the 
claim  of  the  residuary  legatee,  the  drcoao- 
stances  under  which  they  were  made  were 
not  such  as  to  now  entitle  them  to  tiie  con- 
trolling weight  which  ought  to  be  given  to  a 
'carefully  considered  and  deliberate  utter- 
ance, especially  In  view  of  the  later  expree- 
sion  In  Bancroft  v.  Security  Co.,  74  Conn. 
218,  00  Atl.  788,  and  the  cogent  reasons  In 
favor  of  the  position  outlined  in  tbe  New 
York  opinion  quoted. 

It  is  needless  to  say  that  the  will  In  ques- 
tion discloses  no  intention  to  postpone  the 
time  from  which  the  Income  to  be  enjoyed 
by  the  several  life  and  term  beneficiaries 
shall  begin  to  run  later  than  the  death  of 
the  testator.  The  rule  of  presumption  there- 
fore applies. 

It  is  also  scarcely  necessary  to  remark 
that  the  right  of  these  beneficiaries  to  the 
income  earned  from  the  date  of  tbe  testator's 
death  does  not  Involve  the  conclusion  that 
they  are  entitled  to  demand  it  in  quarterly 
payments  as  it  accrues,  where  such  payments 
are  provided  for,  or  even  at  the  end  of  a 
year  in  the  cases  where  annual  payments  are 
contemplated.  We  have  been  dealing  with 
the  question  of  the  ultimate  right  of  prop- 
erty. The  right  of  present  enjoyment  is  one 
which  may  be  postponed,  like  that  of  any 
other  bequest  according  to  the  exigencies 
attending  the  settiement  of  the  estata  OChv 
life  beneficiaries  can  only  receive  the  Income 
through  the  hands  of  ttie  trustea    The  tn- 
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.come  iealmed  before' the 'fund  Is  paid  over  to 
him  goes  with  the  fund,  as  the  earned  in- 
crement of  It  The  provisions  for  quarterly 
or  annual  payments,  apply  °  to  the  trustee, 
and  control  his  action.  They  do  not  control 
the  action  of  the  executor  in  his  adminis- 
tration of  the  estate  as  such  executor. 

There  remains  to  be  considered  the  ques- 
.tion  as  to  how  the  earned  income  upon  the 
several  funds  involved  should  be  ascertain- 
ed. There  has  been  no  separation  of  funds. 
The  executor  has  kept  the  personal  estate 
together,  and  managed  it  as  a  whole.  It 
has  been  substantially  all  invested,  but  in- 
vested without  any  appropriation  of  invest- 
ments to  particular  purposes.  The  average 
yield  of  the  personalty  for  the  year  In  ques- 
tion was  4.14  per  cent  Clearly,  this  is  to 
be  regarded  as  the  basis  of  computation  in 
determining  the  income  of  funds  which  in 
the  final  division  will  be  separated  from  the 
now  undivided  corpus. 

The  widow  makes  a  claim  that  she  is  enti- 
tled, for  some  portion  of  the  year,  to  legal  in- 
terest as  distinguished  from  accrued  income. 
This  claim  Is  made  upon  the  theory  that,  un- 
der the  provisions  of  the  will,  it  was  the  du- 
ty of  the  executor  to  separate  the  trust  fund 
for  her  benefit  from  the  corpus  of  the  estate 
as  soon  as  practicable  after  the  testator's 
death,  and  that  from  the  time  when  this 
duty  shodld  have  been  done,  she  is  entitled 
to  interest.  The  will  did  not  impose  upon  the 
executor  the  duty  suggested.  He  has  done 
nothing  to  bring  upon  himself  or  the  estate 
the  penalty  sought  to  be  exacted.  ' 

The  superior  court  is  advised  (1)  that  Mary 
Ann  Lines  is  entitled  to  have  the  net  Income 
"which  accrued  during  the  first  year  after  the 
testator's  death  upon  the  fund  of  $120,000 
given  in  trust  to  pay  the  Income  thereof  to 
ber  during  her  life,  under  the  provisions  of 
the  third  paragraph  of  said  will;  (2)  that  Ida 
M.  Adams,  executrix  of  the  will  of  Jane  B. 
Lines,  deceased,  is  entitled  to  have  the  net 
income  which  accrued  from  the  death  of  the 
testator  to  January  12, 1903,  upon  the  fund  of 
$25,000  given  in  trust  to  pay  the  income 
thereof  to  her  during  her  life,  and  then  to 
Harry  K.  Lines  during  his  life,  under  the  pro- 
visions of  paragraph  4  of  said  will;  (3)  that 
Harry  K.  Lines  is  entitled  to  have  the  net 
Income  which  accrued  upon  said  last-named 
fund  from  said  January  12,  1908,  to  the  end 
of  the  first  year  after  the  testator's  death; 
(4)  that  Clifford  C.  lines  is  entitled  to  have 
the  net  income  which  accrued  during  the 
first  year  after  the  testator's  death  upon  the 
fund  of  $15,000  given  in  trust  to  pay  the 
Income  thereof  to  her  during  ber  life,  under 
the'  provisions  of  the  fifth  paragraph  of  said 
will;  (5)  that  Louise  D.  Lines  is  entitled  to 
have  the  net  income  which  accrued  during 
the  first  year  after  the  testator's  death  upon 
the  fund  of  $25,000  given  in  trust  to  pay  the 
income  thereof  to  her  until  she  should  arrive 
at  the  age  of  23  years  under  the  provision 
of  the  olxtb  paragraph  of  said  will,  the  same 


to  be  paid  to  her  lawful  guardian;  (Q  that 
said  Webb,  as  trustee  of  the  fund  of  $15,- 
000  set  apart  In  the  seventh  paragraph  of 
said  will,  is  entitled  to  receive  from  tJie  ex- 
ecutor the  income  which  accrued  during  the 
first  year  after  the  testator's  death  upion  said 
fund,  the  same,  when  received,  to  be  treated 
by  him  as  Income  of  said  fund  in'  his  bands 
under  the  provisions  of  said  paragraph;  and 
(7)  that  the  net  income  for  said  year  upon 
said  several  funds  should  be  computed  at  the 
rate  of  4.14  per  cent  <The  other  Judges  con- 
curred. 

(76  Oonn.  676) 
MULLIGAN  ▼.  PKUDBNTIAL  INS.  CO. 
(Supreme  Court  of   Errors   of  Connecticut 
June  14,  1904.) 

INSUBANCE— BEINSTATEMBNT  0»  POUCT— GOOD 

HEiXTH— STATEMENT  BY  INSUBEn — 
OOOn   FArrH— WAKBANTT. 

1.  Plaintiff's  intestate  held  a  policy  of  Indus- 
trial insurance  providing  that  if  it  lapsed  for 
nonpayment  of  premiom  it  would  be_  revived 
on  written  application,  subject  to  satisfactory 
evidence  that  insured  was  in  sound  health.  The 
policy    lapsed,    after   which,    on    November    1, 

1901,  it  was  reinstated  on  insured's  declaration 
that  she  was  in  as  good  a  state  of  health  as 
when  the  policy  was  issued,  and  on  Janaary  20, 

1902,  insured  died  of  tuberculosis.  Held,  that 
an  instruction  in  an  action  on  the  policy  that 
insured's  statement  in  the  application  for  a 
renewal  was  a  warranty,  and  that  If  it  was  not 
true  in  fact  the  policy  was  void,  was  properly 
refused,  insured  being  only  required  to  exer- 
cise good  faith  in  ber  statement  that  her  con- 
dition was  not  substantially  different  from  her 
condition  at  the  date  of  the  policy. 

Appeal  from  District  Court  of  Waterbury; 
George  H.  Cowell,  Judge. 

Action  by  James  A.  Mulligan,  as  adminis- 
trator, etc,  against  the  Prudential  Insurance 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Afilrmed. 

John  O'Neill,  for  appellant  Edward  F. 
Cole,  for  appellee. 

HAMERSLBY,  J.  This  Is  an  action  on  a 
policy  of  life  insurance  issued  October  8, 
1900,  by  which  the  defendant  in  considera- 
tion of  the  payment  of  a  weekly  premium  of 
66  cents,  and  compliance  with  the  conditions 
of  the  policy,  Insured  the  life  of  the  plain- 
tlOTs  Intestate  for  the  sum  of  $500.  The  in- 
sured warranted  the  truth  of  the  statements 
made  in  her  application  as  to  the  condition 
of  her  health  and  other  matters.  No  claim 
is  made  that  any  statement  covered  by  this 
warranty  was  untrue.  In  October,  1901,  the 
policy  became  lapsed  for  nonpayment  of  pre- 
miums. The  Insurance  contract  contained 
this  provision:  "If  this  policy  is  lapsed  for 
nonpayment  of  premium,  it  will  be  revived 
within  one  year  from  the  date  of  lapse  upon 
written  application  and  payment  of  all  ar- 
rears, subject  to  satisfactory  evidence  of  the 
sound  liealth  of  the  Insured,  if  required  by 
the  company's  rules."  On  November  1,  1901, 
the  insured  applied  for  a  renewal  of  the  pol- 
icy, and  her  application  contained  the  follow- 
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iJQir  statement;  "I  hereby  declare  myself, 
wbo  was  formerly  Insured  under  the  above- 
named  policy,  to  be  In  as  good  a  state  of 
health  as  when  said  policy  was  Issued,  and 
having  allowed  it  to  become  lapsed  I  wish 
to  renew  It  upon  the  understanding  that  it 
will  not  be  in  force  (although  I  now  pay  ar- 
rears) until  the  company  shall  have  consented 
to  revive  the  same."  Upon  this  application 
the  defendant  revived  the  policy,  and  received 
the  premiums  as  they  became  due  until  the 
death  of  the  insured  on  Jauuary  20,  1902. 
■  In  its  rebuttal  the  defendant,  as  a  bar  to  the 
plaintUTs  right  to  recover,  sets  up  the  pro- 
Tisions  of  the  policy  in  respect  to  a  renewal 
after  lapse,  the  lapse  of  the  policy  sued  upon, 
the  application  for  revival  of  November  1, 
1901,  and  alleges  that  in  said  application  for 
revival  "the  insured  falsely  and  fraudulently 
represented  and  warranted  and  declared  to 
the  company  that  she  was  in  as  good  a  state 
of  health  as  when  said  policy  was  issued"; 
that  "on  November  1,  1901,  the  insured  was 
not  In  as  good  a  state  of  health  as  when  said 
policy  was  Issued  to  her,  but  she  was  then 
suffering  from  an  attack  of  tuberculosis  and 
quick  consumption,  from  which  there  was  no 
reasonable  or  probable  ground  of  recovery, 
and  of  said  disease  she  soon  thereafter — on 
the  aoth  day  of  January,  1902— died";  that 
"the  defendant  relied  upon  said  false  and 
fraudulent  statements  and  believed  the  same 
to  t>e  true,  and  was  induced  thereby  to  con- 
sent to  receive  the  premiums,  amounting  to 
12.80,  and  to  revive  said  policy;  and  the  de- 
fendant, further  relying  upon  said  false  and 
frandulent  statements  as  to  the  health  of  the 
insured  at  the  time  of  the  renewal  of  said 
policy,. continued  to  receive  said  weekly  pre- 
miums down  to  the  time  of  the  death  of  the 
taiBiired'';  that  "the  above-mentioned  state- 
ments in  relation  to  the  health  of  the  de- 
ceased were  false  and  fraudulent,  were  well 
known  by  the  deceased  to  be  false  and  fraud- 
ulent, and  they  were  made  for  the  purpose  of 
obtaining  the  consent  of  the  defendant  to  re- 
new said  policy."  The  foregoing  allegations 
were  denied  by  the  plaintiff.-  The  issues 
raised  by  these  allegations  in  the  defendant's 
rebuttal  and  their  denial  by  the  plaintiff  were 
the  only  ones  submitted  to  the  Jury  as  to 
which  there  was  any  substantial  controversy. 
The  defendant  requested  the  court  to 
charge  as  follows:  "The  statements  contain- 
ed In  the  application  for  a  renewal  of  the  pol- 
icy by  the  insured  are  a  warranty,  and  as 
such  must  be  true.  It  does  not  matter  that 
the  Insured  thought  the  statements  were  true, 
or  believed  that  they  were  true;  if  on  No- 
vember 1,  1901,  the  insured  was  not  in  fact 
In  as  good  a  state  of  health  as  when  the  pol- 
icy was  originally  issued  to  her,  then  your 
verdict  must  be  for  the  defendant"  The 
court  did  not  so  charge,  but  did  charge:  "I 
do  not  think  that  as  a  matter  of  law  the  rep- 
resentations had  to  be  as  strong  and  explicit 
and  were  of  such  binding  force  as  the  original 
application  for  the  policy,  but  she  was  bound 


to  act  In  good  faith. '  Fraud  will  vitiate  any 
contract,  and.  If  you  find  that  she  fraudulent- 
ly represented  that  she  was  in  good  health 
when  she  was  not,  as  a  matter  of  law  it 
would  vitiate  this  policy;"-  and  further 
charged  that,  "where  the  Insured  at  the  time 
of  the  renewal  is  not  afflicted  with  any  dis- 
eases, other  than  those  mentioned  in  the  orig- 
inal declaration,  which  tend  to  threaten  life 
or  increase  the  risk,  and  those  diseases  have 
not  become  so  aggravated  as  to  make  his  con- 
dition substantially  different  from  what  It 
was  at  the  date  of  the  first  policy,  he  Is  in 
good  health  within  the  meaning  of  the  par- 
ties." 

The  appeal  assigns  error  in  the  refusal  to 
charge  as  requested,  and  in  the  diarge  upon 
this  point  as  given,  and  also  in  the  failure  of 
the  court  to  give  specific  instructions  as  to 
the  weight  of  testimony  in  respect  to  certain 
matters  as  to  which  no  request  to  charge  was. 
made.  No  one  of  these  exceptions  to  the 
charge  Is  well  taken.  The  proposition  con- 
tained in  the  request  to  charge  Is  manifestly 
unsound,  and,  in  view  of  the  state  of  evidence 
disclosed  by  the  record  and  the  issues  framed 
by  the  parties,  the  defendant  certainly  has  no 
reason  to  complain  of  the  charge  on  this  point 
as  given.  There  was  nothing  In  the  state  of 
evidence  which  made  it  the  duty  of  the  court 
to  remind  the  Jury  that  the  opinion  of  physi- 
cians as  to  the  health  of  a  person  is  presum- 
ably entitled-  to  more  weight  than  the  opin- 
ion of  lay  people,  or  to  discuss  the  relative 
weight  of  affirmative  and  negative  testimony. 
Moreover,  an  omission  to  comment  on  the 
weight  of  particular  testimony,  in  the  absence 
of  any  request  or  claim  calling  the  attention 
of  the  court  to  the  matter,  can  rarely  furnish 
ground  for  a  new  trial.  The  claim  that  the 
charge  as  a  whole  failed  to  give  the  Jury  such 
instructions  as  were  correct  in  law,  adapted 
to  the  Issues,  and  sufficient  for  their  guid- 
ance in  the  case  before  them.  Is  unfounded. 

There  is  no  error  in  the  Judgment  of  the 
district  court    The  other  Judges  concurred. 


<n  Conn.  68S) 
Appeal  of  HEWITT  et  aL 

(Supreme  Court  of   Errors   of  Clonnectleot. 
June  14,  1904.) 

IHTOXICATIWO  UQTTOBS  —  UCENBB  —  COTf  HTT 
COMIflSBIONEBS— -HEABIItO  OF  OBJECTIONS— 
ABSENCE  OF  KEUBEB— "BESIDBNTIAI.  PABX 
OF  TOWN." 

1.  County  commissioners  are  administrative 
officers. 

2.  Granting  licenses  In  pursuance  of  the  stat- 
utes regulating  the  sale  of  intoxicating  liquors 
is  an  administrative  act 

8.  The  formal  license  by  the  county  commis- 
sioners to  sell  liquor  most  issue  in  pursuance 
of  a  decision  reached  by  all,  or  a  majority,  after 
consultation  between   themselves. 

4.  The  action  of  county  commissioners  in 
granting  a  liquor  license  is  not  Illegal  because 
one  of  the  conunissioners  was  not  present  at  &. 
public  hearing  previously  had  before  the  com- 
missioners upon  objection  to  granting  the  li- 
cense. 


Digitized  by 


Google 


232 


68  ATItANTIO  EBPORTER. 


<Coan. 


5.  A  portios  of  a  atmt  1,100  feet  ia  length  ob 
which  there  arc  58  buildings  and  vhich  is  very 
thickly  settled,  the  houses  being  small  and  oc- 
cupied for  the  most  part  by  Italians  and  peopla 
of  Africa*  descent,  and  containing  four  small 
grocery  stores  occupying  portions  of  buildings 
whi^  are  also  occupied  as  dwellings,  and  also 
containing  two  licensed  saloons,  is  not  a  "pure- 
ly residential  part  of  the  town"  within  the 
meaning  of  Qen.  St.  1902,  |  2647,  forbidding 
the  granting  of  any  liquor  license  in  such  local^ 
ities. 

Appeal  from  Superior  Oonrt,  New  Haven 
Cktunty;  Jobn  M.  Xbayer,  Judge. 

Appeal  by  WllUam  H.  H.  Hewitt  and  otli- 
era  under  Gen.  St  1902,  §  2260,  from  a  deci- 
sion of  the  county  commlssionera  of  New 
Haven  county  granting  a  liquor  Ucense. 
From  a  Judgment  afllrmlng  the  action  of  the 
county  GommiaalonerB^  the^  again  appeal. 
Afflnned. 

Henry  O.  Newton,  for  appellants.  Charles 
SUeiner,  for  appellee. 

HAMERSLBT,  J.  The  county  commis- 
sioners are  administrative  officers.  La  Orolx 
y.  County  Oomnklsslonera,  50  Conn.  321,  321, 
47  Am.  Rep.  048.  Oranttag  llcMiaes  in  pur- 
suance of  our  statute  regulating  the  sale  of 
Intoxicating  liquors  is  an  administrative  act 
State  T.  WUcoz,  42  Conn.  864,  371,  19  Am. 
R^.  S30;  Underwood  t.  County  GommissioA- 
ars,  67  Conn.  411,  416,  35  AtL  274.  The  pow- 
er to  grant  such  licenses  bi  vested  in  tha' 
county  commissioners,  and  the  license  is  giv- 
en by  a  writing  signed  by  themselves.  Gen. 
St.  1902,  {  2648.  The  formal  license  must  is- 
sue in  pursnance  of  a  decision  reached  by  all, 
or  a  majority,  after  consultation  between 
themselves.  Martin  v.  Lemon,  26  Conn.  192, 
198;  Smith  v.  New  Haven,  59  Coan.  208,  211, 
22  Atl.  146.  Section  2660  of  the  General 
Statutes  of  1902  authorizes  an  appeal  by  an 
aggrieved  taxpayer  to  the  superior  court, from 
such  decision  of  the  county  commlseioners  in 
granting  the  license.  This  proceeding  la 
brought  under  that  section. 

It  appears  from'  the  finding  of  the  trial 
court  that  the  decision  appealed  from  was 
readied  at  a  meeting  of  all  the  commission- 
ers, after  eonaultation,  and  without  dissent 
It  also  appears  that  one  of  the  commissioners 
was  unable,  by  reason  of  slclcness,  to  attend 
a  hearing  previously  had  before  the  commis- 
sioners upon  objection  to  granting  the  license, 
filed  by  certain  citizens.  The  appellant  claim- 
ed before  the  trial  court  that  the  action  of 
.the  commlsMoners  in  granting  the  license  was 
illegal,  because  a  commissioner  who  was  not 
present  in  the  hearing  took  part  in  the  deci- 
sion. The  court  did  not  err  in  overruling  this 
claim. 

In  granting  or  refusing  a  license  the  com- 
missioners act  upon  all  the  information  they 
may  obtain,  including  the  personal  knowl- 
edge and  personal  investigation  of  each.  The 
provision  of  the  statute  for  a  public  hearing 
in  certain  cases  furnishes  an  additional  means 
of  information,  to  which  the  commissioners 


are  bound  \o  give  due  consideration.  It  doea 
not  however,  exclude  other  means.  Oppor- 
tuidty  for  a  public  hearing  Is  required  In  ev- 
ery application  for  a  license  which  is  not  a 
renewal,  and  in  every  application  for  a  re- 
newal license  when  any  citizen  files  an  ob- 
jection. At  these  hearings  the  comntiasion- 
ers  may  compel  the  attendance  of  witnessea, 
and  the  applicant  la  always  entitled  to  the 
opening  and  closing  of  the  argument,  and  so 
they  are  referred  to  in  the  statute  as  bear- 
ings or  trials;  but  they  are  not  judicial 
trials,  and  have  no  substantial  analogy  tc 
oidinaty  trials  in  court  Thetr  purpose  la 
not  to  determine  a  controvway,  but  to  fnrnlah 
information.  The  commissionera  do  not  act 
as  judges  bound  to  determine  a  specific  issue 
of  fact  according  to  the  weight  of  evidence, 
but  as  a  board  of  inquiry  bound  to  hear  and 
consider  what  may  be  said  on  behalf  of  the 
applicant  and  the  public,  in  ccmnectlon  with 
other  information,  they  may  possess  or  ob- 
tain, before  reaching  their  decision  in  grant- 
ing or  refusing  a  license.  It  ia  evident  that 
such  bearings  may  furnish  information  of 
controlllug  or  of  very  little  weight  depend- 
ent in  many  cases  on  other  Information  the 
commissioners  and  each  of  tbem  may  prop- 
erly obtain,  and  that  their  usefulness  would 
not  be  aided,  but  might  be  impaired,  if  the 
unavoidable  absence  of  one  commissioner 
from  a  hearing  should  deprive  the  commis- 
sioners of  his  Judgment  and  knowledge  in 
reaching  their  decision  in  granting  a  license. 
The  statute  providing  for  these  hearings  does 
not  work  such  a  result  It  appears  that  the 
place  designated  in  the  license  is  situated  oa 
Hudson  street  1,100  feet  in  length,  on  which 
there  are  68  bnlldlnga;  the  street  1?  very 
thickly  settled,  the  houses  being  small,  and 
occupied  for  the  most  part  by  Italians  and 
people  of  African  descent  There  are  on  the 
street  four  small  grrocery  stores,  occupying 
portions  of  buildings  which  are  also  occu- 
pied as  dwellings,  and  two  licensed  saloons. 
Section  2647  of  the  General  Statutes  of  1902 
forbids  the  granting  of  any  license  in  the 
purely  residential  parts  of  a  town,  except  the 
renewal  of  a  license,  at  the  discretion  of  the 
commissioners  as  to  the  suitability  of  per- 
son and  place,  and  except  to  a  well-establlab- 
ed  hotel  of  good  reputation. 

Upon  the  trial  the  appellant  claimed  that 
section  2647  by  its  terms  forbade  the  Issue 
of  any  license  to  sell  liquors  in  any  part  of  a 
town  occupied  as  Hudson  street  was  occu- 
pied, and  that  the  county  commissioners  and 
the  superior  court  were  excluded  from  con- 
sidering the  question  whether  or  not  a  build- 
ing on  Hudson  street  was  a  suitable  place  to 
be  licensed,  unless  the  license  asked  for  were 
a  renewal  or  to  a  well-established  hotel  of 
good  reputation.  The  superior  court  over- 
ruled tills  claim,  and  the  appellant  no^ 
claims  that  its  judgment  should  be  reyeraed 
because  based  on  a  miaconstructtoB  of  the 
statute.  A  place  upon  a  street  used  both 
for  the  purpose  of  living  and  that  of  busi- 
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ness,  may  or  may  not,. according  to  the  dr- 
cumBtances  of  each  case,  be  a  place  "ault- 
able"  to  lioense  for  the  sale  of  intdzlcatlng 
liquors,  and  the  amount  and  character  of  the 
buatness  may  be  of  importance  in  consider- 
ing the  clrcomBtances;  bat  such  a  street  does 
not  come  within  the  absolute  bar  of  the  stat- 
ute as  "a  purely  residential  part  of  the 
town."  Plainly  there  was  no  misconstruction 
of  the  statute.  The  conclusion  of  the  supe- 
rior court  as  to  the  suitability  of  person  and 
place,  under  the  circumstances  stated  in  the 
finding,  is  not  reviewable.  Bums'  Appeal,  76 
Conn.  395,  66  AU.  611. 

There  la  no  error.  The  other  Judges  con- 
curred. 

(77  Oann.  U) 

STAPLBBEBO  t.  STA^BBBKO. 

(Supreme  Court  of   Brrors  of  Gonnecticat. 
Jane  14,  1904.) 

KABBIAOB  —  AHnUUfBNT  —  AI.niOITT— AIXOW- 
Am»— OIBOBBTION  or  COUBT. 

1.  Under  Gen.  St  190!^  {  4662,  providing 
that,  whenever  from  any  caase  any  marriage 
is  void,  the  Supreme  Court,  on  complaint,  may 
declare  the  marriage  void,  and  may  make  an 
order  concerning  alimony  as  it  might  make  in 
a  proceeding  for  divorce,  on  the  annulment  of 
an  onlawfal  marriage  between  an  uncle  and  a 
niece  an  allowance  in  the  nature  of  alimony 
may  be  made,  as  the  provision  is  not  to  be 
coBstmed  as  authorising  only  grants  of  ali- 
mony as  between  those  who  nave  been  legally 
married. 

2.  The  prevision  is  not  confined  in  Its  opera- 
tion to  actions  to  annul  marriages  tot  fraud, 
nndoe  Influence,  and  .like  causes,  rendering  the 
marriage  voidable  only,  as  it  applies  where  the 
marriage  is  void  ab  initio  for  consanguini^. 

&  Under  the  provision  the  court's  power,  in 
cases  of  incestuous  marriages,  to  make  an  a»- 
signment  in  favor  of  the  woman,  is  not  limited 
to  cases  where  the  woman  is  without  fault,  or 
not  equaUy  in  fault  with  her  partner. 

4.  In  an  action  to  have  a  marriage  declared 
void  and  tor  alimony,  that  a  judgment  should 
have  been  rendered  on  the  cross-complaint,  re- 
sulting in  defendant  being  the  prevailing  pai^ 
ty,  did  not  deprive  plaiatiif  of  her  right  R>  ali- 
mony, it  further  appearing  that  the  material  al- 
legation. In  the  cross-complaint  was  disproved. 

5.  On  the  annulment  of  an  nnlawful  marriage, 
an  allowance  to  the  woman  of  $1,100,  as  a  rea- 
sonable compensation  to  her  (or  the  pecuniary 
benefits  derived  by  the  defendant  during  the 
supposed  marriage  relation,  is  not  an  abase  of 
the  court's  discretion,  where  plaintiff,  during 
the  existence  of  the  relation,  gave  defendant  va- 
rious sums  of  money,  all  of  which  he  had  not 
repaid,  and  defendant  owned  property  not  less 
than  $10,000  in  value. 

Appeal  from  Superior  Court,  Fairfield 
County.;  Edwin  B.  Gager,  Judge. 

Action  by  Anna  Stapleberg  against  Her- 
man D.  Stapleberg.  From  a  Judgment  for 
plalntifr,  defendant  appeals.    Affirmed. 

Action  to  have  a  marriage  declared  void, 
and  (l»r  alimony,  under  the  provisions  of  sec- 
tion 40d2  of  the  General  Statutes  of  1902, 
brimght  to  tlie  Superior  Court  in  Fairfield 
County:  anawer  and  crass-complaint;  facts 
fonnd,  and  Judgment  rendered,  granting  the 
prayors  of  the  complaint  by  the  court  (Gager, 
i,)i  and  an  appeal  by  the  defendant  tot  •!• 


leged  errors  In  the  rulings  and  Judgment  of 
the  court   No  error. 

The  plaintiff  and  defendant  of  German 
birth,  and  related  to  each  other  In  the  de- 
gree of  uncle  and  niece,  and  both  at  the  time 
residents  of  Danbury.  in  this  state,  were  mar- 
ried hi  New  York  state  on  June  16^  189». 
Both  knew  of  their  relationship,  and  both 
were  ignorant  of  any  law  forbidding  their 
marriage,  and  believed  that  they  could  law- 
fully marry.  The  law  of  New  York  declares 
marriages  between  uncle  and  niece  incestuous 
and  void.  After  the  marriage  ceremony  the 
partlea,  believing  that  they  were  lawfully 
married,  returned  to  Danbury,  where  tliey 
thereafter  lived  as  husband  and  wlfb  upon  a 
small  farm  until  about  May  1,  1002,  when 
the  plaintlflt,  having  for  the  first  time  learned 
that  she  had  no  right  to  live  with  the  defend- 
ant as  his  wife,  ceased  to  cohabit  with  him, 
and,  as  soon  as  she  could  thereafter  make  the 
necessary  arrangements,  left  his  house,  and 
immedlatetly  brought  this  action.  Some  time 
prior  to  said  May  1,  1002,  the  defendant  be- 
came aware  that  his  marriage  was  Illegal. 
He  80  told  the  plaintiff,  and  asked  her  to  tear 
np  the  marriage  certificate.  She,  not  being 
familiar  with  the  English  language,  asked 
what  "legal"  meant  He  rolled  that  it 
meant  that  It  he  died  she  could  not  get  any 
of  bis  property.  She  thereupon  refused  to 
tear  np  the  certificate,  because  abe  at  tlie 
time  believed  that  as  long  as  she  had  the 
certificate  she  was  married  to  him,  and,  rely- 
ing thiareon,  she  continued  to  cohabit  with 
the  defendant  until  on  or  about  May  1,  1902, 
when,  having  occasion  to  visit  a  lawyer,  abe 
learned  the  truth  concerning  her  situation, 
with  the  result  described.  During  the  time 
the  parties  lived  together  the  family  conatet- 
ed  of  the  couple,  a  son  of  the  defendant  by  a 
former  marriage,  and  one  or  more  boarders. 
No  child  was  born  to  them.  The  plaintiff  did 
the  general  housework,  and  at  times  took 
care  of  and  milked  and  fed  and  bedded  five 
oows,  aided  in  the  care  of  three  horses,  raised 
poultry,  and  made  butter.  The  expenses 
paid  by  the  defendant  for  the  plaintiff's 
dothlng'  and  other  matters,  outside  of  ordi- 
nary living  expenses,  amounted  to  less  than 
$se^.  From  time  to  time  during  the  period 
'of  tibeir  cohabitation  the  plaintiff  let  the  de- 
fendant have  various  sums  of  her  own  money, 
amounting  In  the  whole  to  $1,200,  of  which 
sum  fTOO  has  not  been  repaid.  The  value  of 
the  defendant's  property,  which  consists  of 
real  estate,  is  not  less  than  (10,000.  Sub- 
stantially all  the  property  the  plaintiff  owns 
is  two  small  houses,  from  which  she  rec^ves 
an  Income  of  from  f  14  to-^O  per  month' 
when  rented,  and  she  is  obll^e^  to  depend  in 
part  as  before  her  marriage,  upon  a  son  by  a 
former  husband  for  her  support  It  did  not 
appear  that  during  the  period  of  the  parties' 
oohabltafion  the  defendant  acqrnlred  any 
property,  or  made  any  profit  from  his  farm 
over  and  above  hta  living  txpetaee.  The  com- 
plaint contained  allegationB  of  uitdao  Infln- 
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ence  on  the  part  of  the  defendant,  Indadng 
marriage.  These  allegations  the  court  found 
untrue.  The  defendant  filed  both  an  answer 
and  a  cioss-complalnt,  in  which  he  claimed 
judgment  declaring  said  marriage  Toid. 

Eugene  C.  Dempsey  and  William  H.  Cable, 
for  appellant  Charles  W.  Murphy,  for  ap- 
pellee. 

PRENTICE,  J.  (after  stating  the  facts). 
The  court  below  having  found  that  the  plain- 
tiff and  defendant  had  entered  into  a  void 
marriage  contract,  that  the  defendant  was 
the  owner  of  real  estate  of  the  value  of  ?10,- 
000,  and  that  $1,100  was  a  Just  and  equitable 
portion  of  his  estate  to  assign  to  the  plain- 
tiff, and  other  Incidental  facta,  rendered  Judg- 
ment declaring  said  marriage  void,  and  that 
the  defendant  pay  the  plaintiff  $1,100  as  ali- 
mony. 

No  question  is  made  as  to  the  power  of  the 
General  Assembly  to  authorize  such  Judicial 
action.  The  defendant's  main  contention, 
expressed  in  several  forms  in  the  reasons  of 
appeal,  is  to  the  general  effect  that  such  au- 
thority has  not  been  given.  Whatever  au- 
thority there  may  be  la  contained  in  section 
4562  of  the  General  Statutes  of  1902,  where 
it  is  provided  tl»t,  "whenever  from  any 
cause  any  marriage  is  void,  the  superior 
court  may,  upon  complaint,  pass  a  decree  de- 
chiring  such  marriage  void,  and  may  there- 
upon make  such  order  in  relation  to  any 
children  of  such  marriage^  if  such  there  be, 
and  concerning  alimony,  as  it  might  make  in 
a  proceeding  for  a  divorce  between  such  par- 
ties if  married."  The  defendant  claims  that 
this  statute  provides  in  terms  for  the  allow- 
ance of  alimony  and  nothing  else,  and  tliat, 
as  the  allowance  of  alimony  assumes  the  ex- 
istence of  a  legal  marriage,  there  is  no  Jus- 
tification in  the  statute  for  the  court's  action 
In  the  present  case.  It  is  doubtless  true  the 
common-law  use  of  the  term  "alimony"  re- 
stricted its  application  to  allowances  made 
by  and  to  persons  between  whom  there  had 
been  a  lawful  intermarriage,  and  that  care- 
ful legal  definitions  so  describe  it.  It  is  sug- 
gestive in  this  connection,  however,  to  ob- 
serve that  never,  we  believe,  during  the  long 
history  of  our  divorce  legislation,  did  the 
word  "alimony"  appear  in  the  sections  pro- 
viding tliat  allowances  might  be  made  to  a 
wife  in  or  in  connection  with  divorce  proceed- 
ings until  the  act  of  1895,  p.  509,  c.  127,  pro- 
vided for  alimony  pendente  lite,  and  to-day 
the  allowance  which  may  be  made  as  an  in- 
cident of  divorce  granted  is  described,  as  it 
has  been,  as  an  assignment  to  the  wife  of  a 
part  of  the  estate  of  the  husband.  In  Indices, 
Judicial  opinions,  and  legal  parlance  this  as- 
signment has  been  termed  "alimony."  The 
statutes  wliich  have  authorized  it  have,  how- 
ever, never  In  terms  so  called  it  The  word 
"alimony,"  we  believe,  first  appears  in  our 
legislation  in  the  year  1877  (Pub.  Acts  1877, 
pp.  155,  190,  cc.  14,  76),  when  two  statutes 


were  enacted  in  which  it  was  used.  One 
was  the  original  of  the  section  under  review; 
the  other  an  act  authorizing  attachments. 
It  is  clear,  therefore,  that  when  the  Greneral 
Assembly  in  1877  authorized,  and  now  in 
said  section  4562,  Gen.  St  1902,  'authorizes, 
decrees  concerning  alimony,  as  in  proceed- 
ings for  a  divorce,  it  used  the  term  "ali- 
mony," not  as  a  word  having  a  strict  legal 
meaning,  and  in  that  meaning  of  it  but  as 
referring  to  the  familiar  assignments  to  a 
woman,  out  of  the  estate  of  a  man,  after  the 
manner  long  provided  where  they  had  in  fact 
intermarried.  When  the  act  of  1877  enacted 
that  the  Judicial  power  to  make  such  assign- 
ments in  favor  of  a  woman  out  of  the  estate 
of  a  man,  between  whom  there  had  been  a 
form  but  no  substance  of  marriage,  we  are 
bound  to  assume  that  the  Legislature  intend- 
ed to  accomplish  something,  and  that  it  did 
not  willfully  make  an  utterance  which  was 
both  senseless  and  purposeless.  It  Is  not,  for 
instance,  to  be  believed  that  the  Legislature 
meant  to  use  the  term  "alimony"  in  such  a 
stose  that  the  substance  of  its  enactment 
would  be  that  whenever  a  man  and  woman 
have  entered  Into  a  void  marriage  contract 
the  court  may  so  declare,  and  make  an  as- 
signment to  the  woman  out  of  the  estate  of 
the  man  if  they  were  legally  married.  Again, 
if  the  language  of  section  4562,  Gen.  St  1902, 
is  to  be  construed  as  authorizing  only  grants 
of  alimony  as  between  those  who  have  been 
legally  married,  it  is  difllcnlt  to  see  how  any- 
thing is  added  to  the  already  existing  power. 
The  ancient  provision  is  ample  to  meet  any 
such  situation.  The  language  of  the  act  of 
1877,  now  section  4562,  Gen.  St  1902,  un- 
mistakably indicates  that  the  General  As- 
sembly was  attempting  to  provide  a  new 
remedy,  or,  rather,  to  extend  an  old  remedy 
to  a  new  situation.  That  situation  is  tersely 
stated  in  the  opening  language  of  the  pres- 
ent section,  to  wit:  "Wnenever  from  any 
cause  any  marriage  is  void."  The  relief  pro- 
vided for  was  plainly  intended  to  meet  this 
situation,  to  be  appropriate  to  it  and  to  ac- 
complish results.  In  construing  the  legisla- 
tive language,  therefore,  we  are  bound,  as  far 
as  we  may,  to  give  eflect  to  the  leglsIatiYe 
intent  &ud  advance  the  remedy  manifestly 
sought  to  be  supplied.  To  tills  end,  adher- 
ence to  the  strict  meaning  of  words  and  the 
precise  letter  of  the  language  is  not  requir- 
ed. Rawson  v.  State,  19  Conn.  292,  299; 
Clark  v.  Hosklns,  6  Conn.  106,  110;  Richards 
7.  Gno,  23  Conn.  413,  416;  Bishop  ▼.  Vose, 
27  Conn.  1. 

The  defendant  however,  suggests  that  the 
new  statute  need  not  be  rendered  wholly  in- 
operative, since  Its  operation  may  be  con- 
fined to  actions  to  annul  marriages  on  the 
ground  of  fraud,  deceit  undue  influence,  and 
the  like  causes  rendering  the  marriage  void- 
able only.  This  contention  finds  little  sup- 
port in  the  sweeping  language  of  tlie  act 
Furthermore,  if  we  turn  to  the  original  act 
of  1877,  we  find  that  it  read,  "Whenever  froto 
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Incapacity  to  contract,  consanguinity  or  oth- 
er caose  any  marriage  Is  void,"  etc.  Tlie  re- 
visers in  1888  sought  to  compress  the  act, 
and  hence  the  present  more  terse  language; 
bat  clearly  they  had  no  intention  to  change 
the  law,  and  are  not  to  be  presumed  to  have 
done  so.  State  v.  Neuner,  4d  Conn.  235; 
State  Y.  Geer,  61  Conn.  150,  22  Atl.  1012,  13 
li.  R.  A.  804;  Westfield  Cemetery  Ass'n  v. 
Danlelson,  62  Conn.  322,  26  Atl.  345;  Camp- 
bell's Appeal,  76  Conn.  284,  56  Atl.  554. 
Plainly,  the  legislation  was  not  only  Intend- 
ed to  apply  to  situations  like  the  present, 
wbere  the  marriage  was  void  for  consan- 
guinity, and  void,  therefore,  ab  initio,  but  was 
particularly  addressed  to  them. 

The  defendant  further  claims  that,  as  ali- 
mony in  cases  of  divorce  can  only  be  award- 
ed to  the  innocent  and  prevailing  woman 
out  of  the  estate  of  her  guilty  partner,  the 
same  rale  must  by  analogy  be  applied  to 
the  so-called  "alimony"  which  may  be  award- 
ed under  section  4562,  Gen.  St  1902,  and  that 
therefore  the  present  case  does  not  satisfy 
these  conditions,  since  the  parties  are  equal 
in  gollt  We  think  it  clear  that  the  power 
given  to  the  court  in  cases  of  -  Incestuous 
marriages  to  make  assignments  in  favor  of 
the  woman  out  of  the  estate  of  the  man  is 
not  limited  to  cases  where  the  woman  is 
without  fault,  or  not  equally  In  fault  with 
her  partner.  There  is  no  such  limitation  ex- 
pressed, and  no  good  reason  is  suggested  why 
ibere  should  be  one.  In  1702  an  act  to  pre- 
vent incestuous  and  unlawful  marriages  and 
ponlsh  the  oCFenders  was  first  passed.  That 
act  gave  the  superior  court  the  power  "to 
assign  anto  any  woman  so  separated  such 
reasonable  part  of  the  estate  of  her  late  hus- 
band as  in  their  discretion  the  circumstances 
of  the  estate  may  admit"  This  provision 
was  by  the  revision  of  1821  taken  from  its 
former  connection  and  incorporated  Into  the 
act  concerning  divorces,  where  it  then  ap- 
peared for  the  first  time,  the  words  "so  di- 
vorced" being  substituted  for  "so  separated," 
and  the  limitation  to  one-third  being  added. 
Since  that  time  It  has  been  retained  in  that 
connection,  unchanged  In  substance.  In  Al- 
len T.  Allen,  43  Conn.  419,  counsel  sought  to 
draw  an  argument  from  this  history,  there 
more  fully  outlined,  to  the  effect  that  women 
divorced  for  their  own  fault  might  have  the 
statutory  assignment  made  to  them.  The 
court  held  otherwise,  but  in  its  opinion  as- 
sumed that  the  provision  in  the  original  act 
was  one  of  which  any  woman  who  had  been 
a  party  to  an  Incestuous  marriage  might  have 
the  benefit  The  court  said  that  "it  doubt- 
less was  quite  Just  and  politic  that  when  le- 
gal separation  followed  an  incestuous  mar- 
riage, both  parties  being  equally  guilty,  each 
shonld  have  a  share  of  the  property,"  but 
that  "when  the  provision  Is  transplanted  and 


made  a  part  of  a  plan  for  granting  a  divorce 
for  the  fault  or  guilt  of  one  party  only,  the 
reason  for  the  divisioa  of  property  wholly 
faUsL" 

In  view  of  this  conclusion  upon  the  de- 
fendant's main  proposition,  the  assumption 
which  forms  the  minor  premise,  to  wit  that 
the  parties  in  this  case  stand  before  the  law 
equal  in  guilt  and  with  equally  andean 
hands,  needs  no  consideration. 

In  close  relation  to  the  claim  last  discussed 
is  another,  that  as  the  court  failed  to  find 
that  the  allegations  of  fraud  and  undue  Influ- 
ence contained  In  the  complaint  were  estab- 
lished, and  did  find  the  allegations  of  the 
cross-complaint  tru^  Judgment  should  have 
been  rendered  in  favor  of  the  defendant  up- 
on the  cross-complaint  with  the  result  that 
the  latter,  and  not  the  plaintiff,  would  be  the 
prevailing  party  to  the  deprivation  of  the 
plaintiff  of  her  right  to  alimony.  This  claim 
requires  no  further  consideration  than  such 
as  Is  involved  bi  our  former  discussion,  and 
in  the  single  additional  observation  that  the 
material  fourth  paragraph  of  the  cross-com- 
plaint, which  alleges  that  upon  the  discov- 
ery by  the  defendant  that  said  marriage  was 
void  the  plaintiff  and  defendant  separated 
and  have  not  lived  together,  was  disproved 
as  far  as  the  defendant  was  concerned.  The 
court,  following  the  lan£;uage  of  the  finding, 
"allowed  the  plaintiff  the  sum  of  $1,100,  in 
the  nature  of  alimony,  as  a  reasonable  com- 
pensation to  her  for  the  pecuniary  benefits  de- 
rived by  the  defendant  due  to  the  supposed 
marriage  relation  existing  between  them,  and 
Is  based  In  part  upon  money  paid  out  by  the 
plaintiff  to  and  for  the  benefit  of  and  at  the 
solicitation  of  the  defendant  and  not  repaid, 
and  also  in  part  upon  her  services  to  him." 
We  have  already  had  occasion  to  notice  the 
peculiar  language  In  which  our  statute  has 
always  been  couched.  Courts  are  not  em- 
powered to  set  out  alimony,  but  to  assign  to 
the  woman  a  part  of  the  man's  estate,  not 
exceeding  one-third.  Section  4562,  as  we 
have  observed,  operates  to  extend  the  power 
to  make  these  assignments  of  estate  to  situ- 
ations like  the  present  The  iwwer  of  the 
court  is  the  same  in  kind  as  in  the  case  of 
divorces;  that  is,  it  is  authorized  to  assign 
to  the  woman  a  part  not  exceeding  one-third, 
of  the  man's  estate.  In  making  its  decision 
as  to  the  extent  of  that  part  It  Is  bound  to 
consider  all  the  conditions  and  attending  cir- 
cumstances, for  the  purpose  of  determining 
what  upon  the  whole,  seems  fair  and  equi- 
table. In  making  this  determination  the 
court  necessarily  has  a  wide  discretion,  and 
Is  not  held  within  any  narrow  and  infiexi- 
ble  lines.  In  the  present  case  we  fall  to  dis- 
cover any  abuse  of  that  discretion. 

There  Is  no  error.  The  other  Judges  con- 
curred. 
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8PBNCBB  T.  BROUQHTON. 

(Supreme  Ooort  of  Errors  of  Connectlcat. 

Jane  14,  1804.) 

JtrSTtCE  OF  THB  PEACE  —  APPEAL  —  BECOGNI- 
ZANCE— TIME  OF  AFPEAI/— BETUBN  OF  AP- 
PEAL —  rOBIf  —  DEFECTS  IK  JUBIBDICTIOS  — 
WAIVER  —  FBAUDULBNT  SALES  —  BECOBDINO 
ACTS — EFFECT. 

1.  One  who  gives  notice  of  appeal  from  the 
judgment  of  a  justice  at  the  proper  time  and 
in  the  proper  manner  la  entitled  to  a  reasonable 
time  to  provide  bondsmen. 

2.  After  a  notice  of  appeal  has  been  eiven, 
the  mere  taking  of  the  recognizance,  and  tne  al- 
lowance of  the  appeal,  and  making  up  of  the 
record  are  clerical  acta,  which  ma^  properly  be 
performed,  even  though  the  justice  court  haa 
adjourned,  within  a  reasonable  time  before  the 
next  return  day  of  the  appellate  court  to  which 
the  appeal  can  be  taken. 

3.  A  defect  in  an  appeal  from  a  Justice's 
judgment  in  reciting  that  it  was  taken  and  al- 
lowed "to  the  next  court  of  common  pleas  on 
the  first  Tuesday  of  October,  1002,"  as  required 
by  Gen.  St  1888,  (  683,  instead  of  to  the  next 
return  day  of  said  court  on  the  first  Tuesday 
of  September,  1902,  as  required  by  Qen.  St. 
1902,  |{  540,  667,  was  cured  by  Pub.  Acts  1903, 
p.  182,  c.  206,  §  22,  providing  that  all  appeals 
from  justices'  judgments,  taken  according  to 
the  provisions  of  the  statutes  as  they  were  prio^ 
to  the  revision  of  1902,  and  now  pending  In  any 
appellate  .court,  are  hereby  validated  and  con- 
firmed. 

4.  On  an  appeal  from  a  justice's  judgment, 
the  failure  to  furnish  an  appeal  bond  until  aft- 
er the  adjournment  of  the  justice's  court,  and 
the  taking  of  the  appeal  to  the  next  court  of 
common  pleas  on  the  first  Tuesday  of  October, 
as  required  by  Gen.  8L  1888,  S  683,  instead  of 
to  the  next  return  day  of  that  court  on  the 
first  Tuesday  of  September,  aa  required  bv  Gen. 
St.  1902,  IS  540,  567,  were  at  most  mere  irregu- 
larities, which  did  not  affect  the  jurisdiction  of 
tb^  appellate  court,  but  which  could  only  be 
teken  advantage  of  by  plea  In  abatement. 

.  6.  Soch  defects  were  waived  by  respondent 
where  he  appeared  and  permitted  the  case  to 
remain  in  court  for  more  than  a  year  wfthout 
objection. 

6.  The  jMirpose  of  the  piovision*  of  Gen.  St. 
19(ffi,  t  4868,  requiring  a  sale  by  a  retail  trader 
of  his  entire  stock  in  one  transaction  and  not 
In  the  regular  coarse  of  business  to  be  ac- 
knowledged and  recorded  in  the  olBce  of  the 
town  clerk,  like  those  of  section  4864,  requiring 
conditional  sales  to  be  acknowledged  and  record- 
ed, was  to  prevent  fraud,  and  not  to  change  the 
law  as  to  the  effect  of  the  retention  of  possea- 
•ion  by  a  vendor  of  personal  property  after  its 
sale. 

Appeal  from  Obtirt  of  Common  Pleas.  New 
London  C!ounty;   Walter  C.  Noyea,  Judga 

Replevin  before  a  justice  of  tbe  peace  by 
Bmily  F.  Spencer  against  William  F.  Brongb- 
ton.  There  was  a  Judgment  for  plalntifl,  and 
defendant  appealed  to  the  court  of  common 
pleas,  where  judgment  was  rendered  for  de- 
fendant, and  plaintiff  appealed.    Affirmed. 

Abel  P.  Tanner  and  Herbert  W.  Rathbun, 
for  appellant  Senieca  8.  Thresher  and  Al- 
bert Denlson,  for  appellee. 

HALL,  J.  This  action  was  originally 
brought  before  a  Justice  of  the  peace  to  re- 
cover possession  of  a  cash  register  and  Its 
contents,  of  the  alleged  value  of  $75,  claimed 
to  be  the  property  of  the  plaintiff,  and  to 


hare  been  unlawfully  detained  by  the  defend- 
ant, under  the  following  circumstances:  In 
the  fall  of  1900,  H.  Jerome  Spencer  borrowed 
of  the  plaintiff,  his  mother,  $500,  with  which 
he  purchased  the  stock  and  fixtures,  including 
said  cash  register,  of  a  meat  market,  there- 
after conducted  by  him  In  the  village  of  Mys- 
tic for  a  short  time  under  his  own  name,  and 
afterwards,  and  at  the  time  of  the  occurrence 
hereinafter  described,  under  tlie  name  of 
"Mystic  Cash  Market"  On  May  1, 1902,  said 
B.  Jerome  Spencer  having.  In  addition  to  said 
Indebtedness  to  his  mother,  become  indebted 
to  his  merchandise  creditors  In  about  the  sum 
of  |400,  some  of  whom  were  pressing  him  for 
payment,  and  while  having  no  other  property 
than  that  In  his  market,  executed  a  bill  of 
sale  of  all  his  property,  including  the  register 
in  question,  to  his  mother.  The  consideration 
stated  in  the  bill  of  sale  was  |500,  and  it  de- 
scribed the  property  sold,  and  was  acknowl- 
edged and  recorded  as  required  by  section 
4868  of  the  General  Statutes  of  1902.  After 
the  execution  of  the  bill  of  sale  there  was  "no 
actual  or  visible  change  of  possession,  but 
said  H.  Jerome  Spencer  continued  in  the  pos- 
session of  tlie  store,  and  managed  and  con- 
ducted the  business  nnder  the  same  name  and 
in  the  same  manner  as  before,"  until  the  14th 
of  August,  1902,  when  the  defendant,  a  dep- 
uty sheriff,  attached  said  cash  register,  as  the 
property  of  said  H.  Jerome  Spencer,  in  suits 
by  certain  of  his  said  creditors,  whose  claims 
were  due  when  said  bill  of  sale  was  exe- 
cuted. The  present  action  was  beard,  and  de- 
cided by  the  Justice  In  favor  of  the  plaintiff 
on  the  27th  of  August,  1902,  and  the  defend- 
ant thereupon  grave  notice  of  bis  intention  to 
appeal.  The  Justice  having  informed  defend- 
ant's attorney  that  a  bond  would  be  required, 
be  replied  that  it  would  be  furnished,  but  the 
court  adjourned  without  any  time  having 
been  fixed  for  the  furnishing  of  such  bond, 
and  the  appeal  bond  was  not  furnished  and 
taken  by  the  Justice  until  a  few  days  after 
such  adjournment  The  appeal  by  the  de- 
fendant from  the  Judgment  of  the  justice  was 
taken  and  allowed  "to  the  next  court  of  com- 
mon pleas  for  New  London  county  on  the  first 
Tuesday  of  October,  1902,"  as  required  by  sec- 
tion 683  of  the  General  Statutes  of  1888,  In- 
stead of  to  the  next  return  day  of  said  court 
on  the  first  Tuesday  of  September,  1902,  as  re- 
quired by  sections  540  and  567  of  the  General 
Statutes  of  1902.  The  appeal  was  duly  en- 
tered on  the  docket  of  said  court  of  common 
pleas  on  said  first  Tuesday  of  October,  1902, 
and  the  parties  appeared,  and  in  October  and 
November,  1903,  the  plalntiiTs  attorney  filed 
two  written  motions  asking  that  the  appeal 
be  dismissed,. and  the  case  be  erased  from  Che 
docket,  upon  the  ground  that  the  appeal  was 
not  properly  taken  and  allowed.  The  trial 
court  denied  these  motions,  ahd  also  over- 
ruled the  plaintiff's  claims,  made  at  the  trial, 
that  the  court  had  no  jurisdiction  over  the 
cause,  and  that,  all  the  requirements  of  said 
section  4H68  having  been  complied  with  in 
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mnhtng  the  sale  to  tbe  plaintiff,  It  was  valid 
against  the  creditors  of  the  vendor,  notwith- 
standing such  retention  of  possession  ot  the 
property  by  the  vendor. 

The  rulings  and  final  Judgment  of  the  trial 
court  are  olearly  justified  by  the  facts  above 
recited.  The  law  gave  the  defendant  the^ 
right  of  appeal  from  the  Judgment  of  the  Jus- 
tice. Having  given  notice  of  appeal  at  the 
proper  time  and  in  the  proper  manner,  be  was 
entitled  to  a  reasonable  time  to  provide  the 
bondsman  on  his  appeal.  Chesebro  v.  Bab- 
G0(&,  68  Conn.  213-216,  22  Ati.  146.  After 
■acta  notice  of  appeal  had  been  given,  the 
mere  taking  of  the  recognizance  and  the  al- 
lowing the  appeal  and  making  up  the  record 
were  clwical  acts,  which  were  properly  per- 
formed, even  after  the  Justice  court  had  ad- 
journed, within  a  reasonable  time  before  the 
next  return  day  of  the  appellate  court  to 
which  the  appeal  could  have  hem  taken. 
Smith  T.  Moor*,  38  Conn.  106-111;  Taylor  v. 
Gillette,  82  Ck>nn.  216-218.  The  ground  upon 
which  the  plea  in  abatement  was  sustained 
In  Jackson  v.  New  Mllford  Toll  Bridge  Co.,  34 
Conn.  206,  was  that  no  notice  of  appeal  waa 
given  before  the  adjournment  of  the  justice 
court,  and  that  the  motion  for  an  appeal  was 
made  and  allowed  a  long  time  thereafter. 

The  defect  in  the  appeal  from  the  mistake 
in  the  return  day  was  cured  by  section  22,  c. 
206,  p.  192,  Pub.  Acte  1903.  As  the  appeal 
was  taken  to  the  right  court,  the  facts  foond, 
mvai  if  they  rendered  the  appeal  defective^ 
did  not  affect  the  jurisdiction  of  the  appeal 
conrt  They  -were  at  most  mere  irregulari- 
ties, which  oonld  only  have  been  taken  advan- 
tage of  by  a  plea  In  abatement,  and  which  the 
plaintiff  waived  by  appearing  and  permitting 
the  case  to  remain  In  court  for  m<M:e  than  a 
year  without  objection.  .  Ives  v.  Finch,  22 
Conn.  101-lOa 

The  purpose  of  the  provisions  of  section 
4868,  like  those  of  section  4864,  requiring  con- 
ditional sales  to  be  acknowledged  and  record- 
ed, was  to  prevent  fraud,  not  to  render  sales 
lawful  which  were  before  deemed  fraudulent. 
Walp  v.  Mooar,  76  Conn.  615-620,  67  Atl.  377. 
The  provisions  of  neither  of  said  sections 
were  intended  to  change  our  law  as  to  the  ef- 
fect of  the  retention  of  possession  by  a  vendor 
of  personal  property  after  Its  sale.  Cohen  t> 
Schneider,  70  Conn.  606-610,  40  Atl.  456. 

There  Is  no  error.  The  other  Judges  con* 
curred. 

(17  Ooan.  42) 

ATWOOD  V.  BURPBB. 

(Supreme  Gonrt  of  Errors  of  Connectlcnt. 

June  14,  1904.) 

CORTBACT— PABTIES— ENFOBCEMXNT    BT    THIBD 
PABTT. 

1.  A  contract  made  by  an  erecutor  with  the 
widow  and  son  of  the  testator  to  collect  a  policy 
on  the  life  of  the  testator,  payable  to  the 
widow  and  s<m,  and  pay  the  balance  remaining 
after  certain  deductions  to  a  creditor  of  the  tea- 

1 L  Bm  Contracta,  vol  11.  Cent.  Dig.  it  T>8.  MNL 


tator  who  had  presented  a  daim  against  the 
estate,  cannot  be  enforced  at  law  by  the  cred- 
itor; it  not  appearing  that  the  relation  of 
principal  and  agent  existed  between  the  cieditor 
and  the  widow  and  son,  or  that  he  stood  In  any 
sach  relation  of  privity  with  them  as  to  make 
them  merely  nommal  promisees  to  the  contract, 
or  that  the  transaction  was  in  the  nature  of  a 
family  settlement. 

Appeal  from  Superior  Court,  Litchfield 
County ;   William  T.  Elmer,  Judge. 

Action  by  Fred  6.  Atwood  against  Luden 
F.  Burpee  to  recover  damages  for  breach  of 
a  contract  alleged  to  have  been  made  by  de- 
fendant with  certain  persons  for  the  benefit 
of  plaintiff.  From  a  Judgment  for  defend- 
ant, rendered  on  sustaining  a  demurrer  to 
the  complaint,  plaintiff  appeals.    Affirmed. 

Nathaniel  B.  Bronson,  for  appellant  Ter- 
rence  F.  Carmody,  for  appellee. 

HAIA  3.  It  Is  alleged  In  the  complaint 
that  Mrs.  George  Tompkins,  since  deceased, 
and  her  son,  George  Tompkins,  entered  into 
a  written  contract  with  the  defendant,  by 
the  terms  of  which  It  was  agreed  that  the 
defendant  should  collect  certain  money  doe 
Mrs.  Tompkins  and  her  son  upon  an  insur- 
ance policy  on  the  life  of  George  Tompkins, 
deceased,  husband  of  said  Mrs.  Tompkins, 
and  father  ot  said  George  Tompkins,  Jr.,  and 
that,  after  having  expended  a  certain  por- 
tion of  the  money  so  collected,  for  certain 
purposes  connected  with  the  settlement  of 
the  estate  of  said  George  Tompkins,  deceas- 
ed, of  which  the  defendant  was  executor,  the 
defendant  should  pay  over  the  remainder  to 
the  plalntUI,  to  whom  the  deceased  George 
Tompkins  was  Indebted  in  hla  lifetime,  and 
who  bad  presented  a  claim  against  the  estate 
of  said  deceased.  The  complaint  further  al- 
leges that,  after  expending  the  sums  provid- 
ed for  in  said  agreement,  there  remained  in 
the  defendant's  hands  $1,160,  which  then  be- 
came due  the  plaintiff,  and  which  the  defend- 
ant, though  requested,  has  never  paid  tiie 
plaintiff.    Damages  of  $2,000  are  claimed. 

The  defendant  demurred  to  the  complatat 
ai)on  the  grounds  that  the  plaintiff  was  not 
a  party  to  the  contract  sued  upon,  that  be 
did  not  acquire  therefrom  any  right  of  ac- 
tion against  the  defendant,  and  that  be  was 
not  a  inromlsee  in  the  contract  sued  npoa 
The  demurrer  was  properly  sustained. 

This  is  not  an  action  for  the  enforcement 
of  an  equitable  right,  but  of  an  alleged  legal 
right  in  the  plaintiff  to  damages  for  breach 
of  the  defendant's  vrrltten  agreement  to  ap- 
ply certain  funds  to  the  payment  of  the 
plaintiff's  claim  against  the  estate  of  George 
Tompkins,  deceased.  The  plaintiff  was  not 
a  party  to  the  agreement  in  which  the  de- 
fendant promised  to  so  apply  said  funds. 
Although  the  language  of  the  contract  Is  not 
stated.  It  appears  sufficiently  cl/early  from 
the  averments  of  the  complaint  that  the  de- 
fendant's promise  was  expressed  to  be  to 
Mrs.  Tompkins  and  her  son,  and  not  to  the 
plalntifC.    The  entire  consideration  of  the  de- 
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fendant's  promise  moved  from  Mrs.  Tomp- 
kins and  her  son.  The  money  which  was 
to  be  paid  to  the  plaintiff  belonged  to  Mr& 
Tompkins  and  her  son,  and  the  defendant 
was  to  collect  It  as  their  agent  It  does  not 
appear  that  the  relation  of  principal  and 
agent  existed  between  the  plaintiff  and  Mrs. 
Tompkins  and  her  son,  or  that  the  plaintiff 
stood  in  any  such  relation  of  privity  with 
them  as  to  make  them  merely  nominal  prom- 
isees, or  that  the  plaintiff  either  knew  or  was 
to  be  informed  of  the  agreement,  or  that  the 
transaction  was  one  which  can  be  regarded 
as  in  the  nature  of  a  family  settlement  It 
seems  evident  from  the  allegations  of  the 
complaint  that  the  parties  to  the  contract 
could  not  have  intended  to  give  to  the  plain- 
tiff a  right  of  action  iipon  It  against  the  de- 
fendant, but  that  the  obligation  assumed  by 
the  defendant  In  hie  agreement  with  Mrs. 
Tompkins  and  her  son  was  intended  to  be 
an  obligation  to  them  alone,  and  one  for  a 
breach  of  which  the  defendant  agreed  to  be 
answerable  to  them  only,  or  to  their  assign- 
ee6.  The  alleged  violation  of  the  agreement 
was  therefore  not  an  Injury  to  the  legal 
rights  of  th6  plaintiff.  That  the  mere  fact 
that  one  would,  receive  a  direct  benefit  from 
the  performance  of  a  contract  to  which  he 
was  not  a  party  does  not  enable  him  to  main- 
tain an  action  at  law  upon  it  and  that  this 
is 'a  rule  which  "should  not  be  departed  from 
except  for  good  reasons,"  has  been  stated 
by  our  courts  in  several  cases.  The  law  as 
sttited  in  Treat  v.  Stanton,  14  Conn.  445-451, 
Baxter  v.  Camp,  71  Conn.  245-248,  41  Atl. 
80^,  '42  li.  R.  A.  6i4,  71  Am.'  St  Rep.  169, 
and  Morgan  v.  Randolph  ft  Clowes  Co.,  73 
<3onn.  396-398,  47  Atli  658,  61  L.  R.  A.  653, 
1)3  decisive  of  the  present  action. 
;  Xbere  Is  no  error.  The.  otiier  Judges  con- 
ctirred. 


(Wife,  68) 


STATE  r.  GATES. 


^Supreme  Ttidici'al  Court  of  Maine.    May  24, 
1904.) 

IliDfCrilENT— PI.EA.DINCI — ^LABCENT— EMBEZZLK- 

'  ■'  yam. 

-I:  Wh«ln  a  '  statute  defines  an  offense,  and 
fitatep  one  or  more  modes  in  which  it  may  be 
committed,  and  prescribes  but  one  penalty 
therefor,  a  single  count  in  an  indictment  may 
contain  a  statement  of  facts  which  show  that 
the  offense  has  been  committed  by  all  the 
modes 'named  in  the  statute. 

2.  Although  it  appears  upon  the  face  of  the 
indictment  that  the  acts  set  forth  constituted 
several  modes  by  which  the  defendant  commit- 
ted the  offense,  yet  if  it  also  appears  that  the 
acts  were  committed  at  the  same  time,  and 
were  connected  and  parts  of  the  same  transac- 
tion, the  charge  Is  not  subject  to  the  objection 
of  duplicity. 

3.  Larceny  by  one  intrusted  with  property  is 
declared  to  be  embezzlement  by  Rev.  St  1903, 
c.  121,  i  10,  as  follows : 

"Whoever  embezzles,  or  fraudulently  converts 
'to  his  own  use,  or  secretes,  with  intent  to  em- 
bezzle or  fraudulently  convert  to  his  own  use, 
moneys,  goods  or  property  delivered  to  him,  or 
any  part  thereof,  which  may  be  the  subject  of 


larceny,  shall  be  deemed  guilty  of  larceny,  and 
shall  be  punished  accordingly." 

4.  An  mdictment  charged  that  the  defendant 
"with  force  and  arms  took  a  certain  pocketboolc 
containing  a  large  sum  of  money,  to  wit,  the 
sum  of  fifty  dollars,  of  the  goods  and  chattels  o( 
one  A.  B.,  then  and  there  being,  did  then  and 
there  embezzle  and  fraudulently  convert  to  his 
own  use,  and  did  then  and  tiiere  secrete  with 
Intent  to  embezzle  and  convert  to  his  own  use 
said  pocketbook,"  etc.  The  statute  under  whidi 
the  indictment  is  found  clearly  states  that  em- 
bezzlement or  secreting  with  intent  to  embezzle 
are  but  different  ways  of  committing  one  and 
the  same  offense,  which  offense  is  a  statutory 
larceny,  and  to  which  is  attached  but  one  and 
the  same  penalty. 

5.  The  defendant  may  have  committed  the  of- 
fense charged  in  this  statute  by  one  of  the 
modes,  or  both  of  them.  If  he  secreted  with  in-i 
tent  to  embezzle,  be  would  be  guilty  of  the  of- 
fense charged,  and,  it  he  executed  the  intent 
he  would  be  guilty  of  no  more.  The  only  effect 
of  proving  both  offenses  would  be  to  show  cir- 
cumstances of  aggravation. 

Held,  that  the  Indictment  is  not  bad  for  du- 
plicity. 

Also,  that  tihe  indictment  sets  out  every  fact 
required  by  the  statute  to  constitute  the  of- 
fense charged.  It  is  not  necesBary  that  it 
should  allege  the  offense  of  larceny,  nor  specify 
the  value  of  the  pocketbook,  nor  the  amount  it 
contained. 

(Official.) 

Gleason  B.  Cates  was  indicted  for  embez; 
zlement  and  demurs.'  Demurrer  and  except 
tlous  overruled. 

Argued  before  WHITKHOUSB,  STROUT, 
POWERS,  PEABODY,  and  SPEAR,  JJ. 

Philip  Howard,  Go.  Atty.,  for  the  Statei 
C.  E.  &  A.  S.  Ltttlefleld,  for  defendant 

SPEAR,  J.  This  case  comes  np  on  de' 
murrer  to  an  Indictment  the  substantial 
part  of  which  is  as  follows:  ; 

That  Gleason  B.  Gates  with  force  and  arms 
took  a  certain  pocketbook  containing  a  large 
sum  of  money,,  to  wit  t^c  sum  of  fifty  diorl- 
lars,  of  the  goods  and  chattels  of  one  Augus- 
tus H.  Ulmer,  then  and  there  being,  did  then 
and  there  embezzle  and  fraudulently  convert 
to  his  own  use,  and  did  then  and  there  sef 
Crete  with  Intent  to  embezzle  and  convert 
to  his  own  use  said  pocketbook,  etc. 

The  respondent  contends  that  the  Indicf- 
ment  sets  out  two  distinct  offenses,  and  is 
therefore  bad  for  duplicity.  The  claim  is 
that  the  allegation  that  the  respondent  "did 
embezzle  and  convert  to  his  own  use"  sets 
out  one  offense,  and  that  the  averment  "that 
he  did  then  and  there  secrete  with  intent  to 
embezzle  and  fraudulently  convert  to  his 
own  use"  charges  another  distinct  offense. 
We  think  the  difficulty  with  the  respondent's 
position  is  his  failure  to  distinguish  between 
the  acts  which  constitute  different  modes  of 
committing  the  offense  charged  and  the  of- 
fense Itself.  Neither  of  the  above  aver- 
ments in  the  indictment  sets  out  any  offense 
at  common  law.  It  was  not  such  an  offense 
to  embezzle  or  to  secrete  with  Intent  to  em- 
bezzle. "It  was  the  fraudulent  breach  of  du- 
ty and  trust,  which,  but  for  the  statute,  could 
not  be  held  to  amount  to  larceny,  that  the 
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Le^slatore  wanteA  to  punidh."  State  t. 
Walton,  62  Me.  111.  "The  law  of  embezzle- 
ment is  statutory.  It  sprang  from  attempts 
to  amend  t^te  law  of  larceny,  and  Is,  indeed, 
a  sort  of  statutory  larceny."  2  Bish.  Crlm. 
liaw,  S  318.  "Wbat  persons  may  be  guilty 
of  It,  and  what  property  is  subject  of  i^ 
cannot  be  discriminated  with  precision,  ex- 
cept by  reference  to  tlie  statutes  of  tbe  Ju- 
risdiction."   Id.  {  325. 

Tbe  statute  imder  wliicli  tbe  above  indict- 
ment is  found  is  as  follows:  "Wboever  em- 
bezzles or  fraudulently  converts  to  his  own 
use,  or  secretes  with  intent  to  embezzle  or 
convert  to  his  own  use,  money,  goods  or  prop- 
erty delivered  to  him,  or  any  part  thereof, 
wbicb  may  be  tbe  subject  of  larceny,  shall 
be  deemed  guilty  of  larceny."  The  offense 
cbarged  in  this  statute,  as  suggested  by  Bish- 
op, may  be  defined  as  statutory  larceny.  It 
Is  not  embezzlement,  nor  secreting  with  in- 
tent to  embezzle.  These  phrases  simply  de- 
scribe the  modes  by  which  the  single  act  of 
larceny  may  be  committed— the  acts  which 
constitute  the  offense.  The  penalty  for  lar- 
ceny, by  necessary  implication,  follows  the 
offense.  But  It  should  be  observed  that  the 
acts,  whether  done  together  or  separately, 
constitute  but  one  offense— larceny— and  are 
BuliJect  to  but  one  and  tbe  same  penalty. 
it  the  statute  prescribe  that  each  of  the  pro- 
hibited acts  should  be  punished  by  the  same 
or  different  penalties,  the  defendant's  con- 
tention would  be  sound.  But,  as  before  ob- 
served, neither  of  these  acts,  per  se,  is  follow- 
ed by  a  penalty,  but,  when  committed,  they 
constitute  an  offense  which  is.  There  is  a 
distinction  to  be  noted  between  tbe  acts 
which  constitute  the  different  modes  of  com- 
mitting an  offense  and  the  offense  itself. 
This  distinction,  we  think,  brings  the  case  at 
bar  within  the  rule  laid  down  in  State  t. 
Willis,  78  Me.  73,  2  Atl.  848.  The  court  say: 
"Tbe  Indictment  avers  that  the  defendant 
was  concerned  In  a  lottery,  by  printing,  pub- 
Usbtng,  and  circulating  an  advertisement  of 
it,  and  also  In  other  ways.  It  Is  argued  that 
this  Is  111  for  duplicity.  The  argument  is 
based  upon  a  misconception  of  the  design 
and  scope  of  the  law  against  lotteries.  The 
statute  (Rev.  St  c.  128,  (  13)  does  not  estab- 
lish quQierous  Independent  offenses.  It  es- 
tablished but  one  offense.  It  declares  'every 
lottery,  scheme  or  device  of  chance'  to  be  a 
nuisance.  The  offense  to  be  alleged  and  prov- 
ed is  nuisance.  The  statute  particularises 
some  of  the  modes  in  which  the  offense  may 
be  committed,  and  also  declares  generally 
tbat  whoever  aids  in  a  lottery  or  is  connect- 
ed tberevfrith  shall  be  punished.  It  Is  but 
one  (rffense,  and  the  same  punishment,  no 
matter  in  what  form  the  guilty  iMirtlcipation 
consists.  There  are  not  as  many  distinct  of- 
fenses as  there  are  forms  of  offense.  The  in- 
dictment describes  the  means  by  which  the 
defendant's  guilt  may  be  proved." 
'  In  the  case  at  bar  "the  statute  does  not 
establish   numerous   Independent   offenses." 


Tbe  offense  alleged  is,  In  effect;  larceny,  and 
"the  statute  particularizes  the  modes  in 
which  tbe  offense  may  be  committed,"  name- 
ly, by  eml>ezzling,  or  secreting  with  intent 
to  embezzle,  and  the  same  punishment  ap- 
plies, "In  whatever  form  the  guilty  participa- 
tion consists."  There  Is  but  one  substantive 
offense  charged  In  the  indictment  at  bar— 
a  qualified  larceny.  "It  was  held  in  Hinkle 
V.  Com.,  4  Dana,  518,  tbat  setting  up  a 
gaming  table  may  be  an  entire  offense. 
Keeping  a  gaming  table  and  Inducing  others 
to  bet  upon  it  may  also  constitute  a  different 
offense.  For  either,  unconnected  with  the 
other,  an  indictment  will  lie,  Yet  when 
both  are  perpetrated  by  the  same  person  at 
the  same  time,  they  constitute  but  one  of- 
fense, for  which  one  count  Is  sufficient,  and 
for  which  but  one  penalty  can  be  inflicted." 
State  V.  Burgess,  40  M&  692,  and  cases  dted. 

We  fail  to  find  any  case,  when  properly 
distinguished,  not  in  harmony  with  the  above 
Interpretation.  The  defendant  cites  State 
T.  Smith,  61  Me.  386,  as  containing  a  con- 
trary view.  But  this  case  Is  clearly  distin- 
guishable. It  involved  an  Indictment  char- 
ging the  defendant.  In  one  count,  with  three 
criminal  offenses,  each  one  of  wbicb  was  sub-. 
Ject  to  a  distinct  penalty.  The  court  say, 
"Moreover  the  penalty  affixed  to  each  of  them 
is  distinct  and  entire,  and  cannot  be  appor- 
tioned upon  two  or  more  of  them."  But  in 
this  same  case  tbe  court  distinctly  hold.  In 
commenting  upon  the  claim  of  the  state,  that 
the  construction  to  be  given  this  statute 
should  be  analogous  to  that  giv^n  to  tbe 
statute  against  buying,  receiving,  or  aiding 
In  tbe  concealment  of  stolen  goods;  that 
"the  two  statutes  are  clearly  distinguishable 
in  respect  to  the  question  under  considera- 
tion." "In  that  case''  (that  is,  of  tbe  statute 
relating  to  stolen  goods)  "the  ininishment  is 
the  same  for  one  as  for  all  three  of  the  pro- 
hibited acts;  and  though  each  of  the  acts 
were  charged  separately,  in  different  counts, 
only  one  punishment  could  be  Inflicted.  The 
several  acts  mentioned  in  the  statute  are 
but  so  many  modes  of  describing  one  and 
the  same  offense,  that  offense  being  establish- 
ed by  proof  of  either  of  tbe  modes." 

It  seems  to  us  that  the  reasons  for  distin- 
guishing the  two  statutes  above  compared 
clearly  take  the  case  at  bar  from  tbe  pur- 
view of  the  statute  construed,  and  bring  it 
within  tbe  category  of  tbe  statute  distin- 
guished. 

In  the  case  at  bar  the  punishment  Is  the 
same  for  one  as  for  all  of  the  prohibited  acts. 
If  each  of  tbe  acts  was  charged  separately, 
in  different  counts,  only  one  punishment  could 
be  inflicted,  and  tbe  several  acts  mentioned 
are  but  so  many  modes  of  describing  one 
and  tbe  same  offense— statutory  larceny. 

State  V.  Haven,  59  Vt  399,  9  Ati.  841,  dted 
by  tbe  defendant,  when  properly  analyzed, 
also  sustains  tbe  contention  of  tbe  state. 
That  case  was  based  upon  an  indictment 
charging  tbe  defendant,  in  tbe  same  count. 
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with  algnlii^  a  fnVae  certificate  with  the  in- 
tent that  It  shouM  be  issued,  and  with  caus- 
ing it  to  be  issued  and  nsed  by  another.  The 
court  say  (page  405,  69  Vt,  page  843,  9  Atl.)^ 
"Under  the  statute,  the  act  of  signing  a  false 
certificate  with  the  intent  that  it  shall  be 
issued  and  used  is  of  itself  an  offense,  and 
causing  it  to  be  issued  and  nsed  is  another 
and  distinct  offense."  But  in  this  same  opin- 
ion it  is  distinctly  held:  "When  a  crime 
may  be  committed  in  different  ways,  in  con- 
templation of  law  the  ways  are  the  same  act. 
So  a  count  charging  its  commission  in  all 
ways  is  not  double."  In  a  case  cited  in  the 
opinion  from  which  the  above  is  quoted,  Red- 
fleld,  0.  J.,  uses  this  language:  "The  objec- 
tion of  duplicity  Is,  at  first  view,  rather 
plausible.  But  on  looking  at  the  subject, 
the  forging,  procuring  or  causing  to  be  forg- 
ed, are  not  only  the  same  offense,  under  the 
statute,  but  are,  in  legal  contemplation,  the 
same  act"  State  t.  Morton,  27  Vt  313,  85 
Am.  Dec.  201. 

Undgr  a  statute  providing  "that  if  any 
person  shall  disturb  or  break  the  public 
peace  by  tumultuous  or  offensive  carriage  by 
threatening,  quarreling,  challenging,  assault- 
ing, beating,  or  striking  any  other  person, 
he  shall  be  punished  by  a  fine,"  eta,  the 
court  say:  "There  is,  strictly  speaking,  only 
one  offense  mentioned  in  that  section  of  the 
statute,  and  that  offense  IS  a  breach  of  the 
public  peace.  The  statute  enumerates  modes 
of  breaking  and  disturbing  the  public  peace, 
and  these  niodes  are  subdivisions  of  the  same 
offense.  •  •  •  The  public  peace  may  be 
disturbed  or  broken  bjf  one  of  these  modes. 
It  may  be  disturbed  or  broken  by  all  of  these 
modes,  and  yet  constitute  but  one  offense." 
State  V.  Matthews,  42  Vt  fe42.  We  think  the 
case  at  bar  comes  clearly  within  these  de- 
cisions. 

The  statute  under  Which  the  indictment  Is 
found  clearly  states  tiiat  embezzlement,  or  se- 
creting with  intent  to  embezzle,  are  but  dif- 
ferent ways  ol  committing  one  and  the  same 
offense — an  offense  which  "shall  be  deemed 
larceny,"  and  to  which  is  attached  but  one 
and  the  same  penalty.  The  defendant  may 
have  committed  the  offense  charged  In  this 
statute  by  one  of  the  modes,  or  both  of  them. 
If  he  secreted  with  intent  to  embezzle,  he 
would  be  guilty  of  the  offense  charged ;  and, 
if  he  executed  the  intent,  he  would  be  grtiUty 
of  no  more.  The  only  effect  of  proving  both 
offenses  would  be  to  show  circumstances  of 
aggravation.  When  the  statute  defines  an 
offense,  and  states  one  or  more  modes  in 
which  It  may  be  committed,  and  prescribes 
but  one  penalty  therefor,  a  single  count  in 
an  indictment  may  contain  a  statement  of 
facts  which  show  that  the  offense  has  been 
committed  by  all  the  modes  named  in  the 
statute.  And  although  it  appears  upon  the 
face  of  the  Indictment  that  the  acts  set  forth 
constitute  several  modes  by  which  the  de- 
fendant committed  the  offense,  if  it  also  ap- 
pears that  the  acta  were  committed  at  the 


same  time,  were  oonnMted  and  parts  of  die 
same  transaction,  the  charge  la  not  subject 
to  the  objection  of  dnpttclty. 

But  it  is  further  claimed  that  it  the  In- 
dictment is  not  bad  for  duplicity,  it  fails  to 
properly  allege  the  offense  of  larceny.  It  is 
not  necessary  that  it  shoiUd.  The  offense  in 
Itself  is  not  larceny.  "More  or  less  of  the 
eJemente  necessary  to  constitute  the  crime 
of  larceny,  as  elsewhere  defined,  are  wanting 
in  each  of  these  cases.  But  it  was  clearly 
competent  for  the  lawmaking  power  to  ex- 
tend the  definition  of  the  offense  so  as  to  In- 
clnde  these  cognate  cases.  In  order  to  as- 
certain whether  an  indictment  can  be  main- 
tained against  an  offender  of  either  of  these 
three  classes,  we  must  look  to  see  whether' 
it  includes  allegation  of  those  facte  which 
the  Legislature  have  declared  essential  to 
constitute  the  offense  which  it  purports  to 
charge.  Beyond  these  we  are  not  to  seek. 
It  is  not  for  the  court  to  require  either  oI* 
legation  or  proof  of  that  which  the  Legisla- 
ture have  omitted  in  their  definition  of  the 
crime."    State  v.  Walton,  «2  Me.  108. 

The  indictment  in  the  case  at  bar  seta 
out  every  fact  required  by  the  statute  to 
constitute  the  offense  charged.  It  is  not 
necessary  that  the  Indictment  should  specify 
the  value  of  the  pocketbook,  nor  the  amount 
It  contained.  The  statute  does  not  require  it 
1%e  question  here  is,  did  the  defendant  re- 
ceive the  pocketbook  in  trust  was  it  the  sub- 
ject of  larceny,  and  did  he  embezssle  or 
fraudulently  convert  it  to  his  own  use,  or 
conceal  It  with  Intent  to  embezzle  It  or  con- 
vert it  to  his  own  use?  The  Indictment  dear- 
ly seta  fbrth  that  he  did  do  these  acta,  and 
then  brings  them  within  the  definition  of  the 
statute  by  averring  that  the  defendant  "fel- 
oniously did  steal,  take  and  carry  away, 
against  the  peace  of  the  state,  and  contrary 
to  the  statutes  in  such  case  made  and  pro- 
vided." 

The  demurrer  cannot  be  sustained.  As 
stipulated  upon  the  docket  the  defendant 
may  have  leave  to  withdraw  his  demurrer 
and  plead  anew. 

Exceptions  overruled. 


(ft  Ma.  17) 

INHABITANTS  OF  MACHIAS  v.  INHAB- 
ITANTS OF  WESLEY. 

(Sapreme  Judicial  Ooart  of  Maine.    April  26^ 
1904.) 

OONTAQIOnS    DISEASES  —  BOABD    OV   HKALTH  — 
TOWNS— WHEN  *NOT  LIABUC  FOB  EXPENSES. 

1.  The  right  of  towns  to  recover  expanses  in- 
curred in  oases  of  contagious  diseases  is  govern- 
ed by  statute. 

2.  One  Day,  resident  of  an  unincorporated 
township  In  Washington  county,  went  to  Ma- 
chlas  for  the  purpose  of  consulting  a  physician. 
The  physician  found  that  he  was  suffering  with 
varioloid,  and  immediately  reported  the  case  to 
the  local  board  of  health,  who,  acting  in  con- 
jnoction  with  the  overseers  of  the  poor,  and  for 
the  punrase  of  providing  for  the  safety  of  the 
inhabitants,  removed  sud  Day   to  a  separate 
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honse,  wbert  lie  wa8  qttafAntteed,  and  provided 
with  biUMS,  medical  treatioent,  and  other  neoe»- 
maiem. 

°  8.  In  an  action  by  the  town  of  Macplas  aeainst 
the  towfi  of  weel6y,  which  la  die  oldest  incor- 
porated ttdJoiniBE  town  to  the  onlncoiiiOTatea 
township  ib  whicn  Day  was  resident,  to  reooYer 
the  expense  thus  incnrred  by  Machisjs,  it  is  KeUl 
that,  whether  these  expenses  were  incurred  in 
relierine  Day  as  a  person  fooad  destitute  in  th« 
plaintiff  town  nnder  the  pauper  statutes,  oc 
wen  incnrred  by  the  local  board  of  health  In 
tbe  performance  of  the  powers  and  duties  im- 
posed upon  it  by  RftT.  St.  1883,  c.  14,  S  1,  re- 
lating to  a  person  who  is,  or  has  recently  been, 
infected  with  any  ooatagioua  disease,  there  is 
no  statute  which  elves  a  right  to  recover  such 
expense  of  the  oldest  incorporated  adjoining 
town  to  the  unincorporated  place  in  which  the 
person  cai«d  for  has  his  domicile.  In  the  ab- 
sence of  such  statute,  no  such  remedy  or  liabil- 
ity exists. 

4.  The  fact  that  the  statute  gives  to  the  over- 
seers of  the  poor  of  tSte  oldest  Incorporated  ad- 
joiniBg  town  the  care  of  persons  found  needing 
relief  in  unincorporated  places  does  not  make 
anch  adjoining  town  liable  to  reimburse  an- 
other town  for  the  expenses  incnrred  in  relieT- 
ing  such  destitnte  person. 

8.  The  result  is  tbe  same  if  the  expenses  were 
Incurred  by  the  local  board  of  health. 

(Official.) 

Action  by  the  inhabitants  of  Machias 
against  tbe  inhabitants  of  Wesley.  Sabmit- 
ted  «n  Agreed  statement    Plaintiffs  nonsuit. 

Tbte  was  an  action  of  assumpsit  brongbt 
to  recover  the  snm  of  $486.33,  which  Is  the 
sum  ezpende'd  by  tbe  plaintiff  town,  tbrougb 
Its  local  board  of  bealth.  In  providing  nurses 
and  otber  attendants  and  necessaries  for  one 
Charles  Day,  a  smallpox  patient,  at  Machias, 
dnrlng  tbe  months  of  June  and  Jaly,  1902. 

Argued  before  WlSWEIi,  O.  J.,  and 
WHITBH0U8E,  STHOUT,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

C.  B.  Donwortb,  .for  plaintiff.  H.  H.  Gray, 
tot  defendant. 


WISWELL,  O.  J.  On  June  16,  1900,  one 
Charlcw  Day,  a  resident  of  an  nnincorporated 
township  In  Washington  coanty,  went  to  the 
plaintiff  town  for  the  purpose  of  consulting 
a  pbyatctan.  l%e  physician  found  that  Day 
was  Baff«rlng  from  varioloid,  and  immedi- 
ately r^iorted  the  case  to  the  local  board  of 
health,  "who,  acting  In  conjunction  with  the 
ovectseers  of  the  poor,  and  for  the  purpose  of 
providing  for  the  safely  of  the  Inhabitants, 
r^soT'ed  said  Day  to  a  separate  house,  where 
be  wab  quarantined,  and  provided  with  nurs- 
es, medical  treatment,  and  other  necessaries," 
at  an  expeiise,  as  claimed  by  the  plaintiff 
town,  of  nearly  $500.  Tbe  expense  thus  in- 
cnrred Is  sought  to  be  recovered  in  this  ac- 
tion of  the  defendant  town,  which  Is  the 
oldest  Incorporated  adjoining  town  to  the 
'  nnincorporated  township  In  which  Day  was 
a  resident  The  case  comes  to  tbe  law  court 
upon  an  agreed  statement  of  facts,  from 
which  tbe  foregoing  material  facts  appear. 
Whether  these  expoises  were  Incurred  In 
reUevIng  Day  as  a  person  found  destitute  in 
tbe  plafiitlff  tov^ta,  under  the  statutes  In  rela- 
58  i 16 


tlon  to  the  rell^  of  paupers,  or  were  Incnr- 
red by  tbe  local  board  of  health  In  the  per- 
formance ot  the  powers  and  duties  Imposed 
upon  It  by  Rev.  St  1883,  e.  14, 1 1,  In  relation 
to  a  person  who  Is,  or  has  recently  been.  In- 
fected with  any  contagions  disease,  there  Is 
no  statute  which  gives  a  right  to  recover 
such  expense  of  the  oldest  Incorporated  town 
-ftdjoining  the  unincorporated  place  in  which 
the  person  cared  for  has  his  domicile.  It 
of  course,  follows  that  in  the  absence  of  such 
statute  no  such  remedy  or  liability  exists. 

If  Day  had  been  found  needing  relief  In 
tbe  nnincorporated  township  of  which  he 
was  a  resident  he  would  have  been  under 
the  care  of  the  overseets  of  tbe  poor  of  the 
defendant  town;  that  being  the  oldest  Incor- 
porated adjoining  town.  Rev.  St  1883,  C. 
24,  i  29.  But  the  fact  that  the  statute  gives 
to  the  overseers  of  the  poor  of  tbe  incorpo- 
rated adjoining  town  tbe  care  of  persons 
found  needing  relief  In  unincorporated  pla- 
ces does  not  make  such  adjoining  town  lia- 
ble to  reimburse  another  town  for  tbe  ex- 
penses Incnrred  In  relieving  such  person 
found  destitute  In  that  town.  BllBworth  v. 
Oonldsboro,  65  Me.  94.  Or  if  he  had  been 
found  in  the  plaintiff  town,  destitute  and 
needing  Immediate  relief,  and  had  been  re, 
liered.  It  would  be  the  duty  of  the  state  to 
reimburse  the  plaintiff  for  the  relief  fur- 
ntrrtied.  In  accordance  with  chapter  101,  Pub. 
Laws  1887,  as  amended  by  chapter  148,  Pub. 
Laws  1903,  Inasmuch  as  he  had  no  legal  set- 
tlement within  the  state. 

The  result  is  the  same  if  the  expenses  were 
incurred  by  the  local  board  of  bealth  under 
Rev.  St.  1883,  c.  14,  S  1-  That  section,  as 
amended,  is  as  follows:  "When  any  person 
is  or  has  recently  been  Infected  with  any 
disease  Or  sickness  dangerons  to  the  public 
health,  the  local  board  of  health  of  the  town 
where  he  is,  shall  provide  for  the  safety  of 
the  inhabitants,  as  they  think  best  by  re- 
moving blm  to  a  separate  honse,  If  It  can 
be  done  without  great  danger  to  his  bealth, 
and  by  providing  nurses  and  other  assist- 
ants and  necessaries,  at  his  charge  or  that  of 
his  parent  or  master.  If  able;  otherwise,  at 
that  of  the  town  to  which  be  belongs." 

These  words  of  this  section,  "the  town, to 
which  he  belongs,"  have  been  construed  to 
mean  tbe  town  in  which  he  has  his  pauper 
settlement  Kennebhnk  y.  Alfred,  19  Me. 
221;  Hampden  v.  Newburgh,  67  Me.  370. 
Day  did  not  have  bis  pauper  settlement  in 
tbe  defendant  town,  and  in  no  sense  did  he 
belong  to  that  town.  He  did  not  even  live 
there  temporarily.  True,  Day's  father  at 
one  time  had  his  pauper  settlement  In  that 
town,  but  he  had  lived  in  this  unincorporat- 
ed township  for  more  than  five  consecutive 
years  prior  to  the  time  that  the  son  becams 
of  age,  so  that  lu  accordance  with  Rev.  St 
1883,  c.  24,  (  3,  he  and  those  who  derived 
their  settlement  from  him  lost  their  settle- 
ment In  that  town. 

It  follows  that  the  dnfendant  town  is  not 
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liable  for  these  ezpensea,  bowever  incurred, 
and  that  the  action  cannot  be  maintained. 
In  accordance  with  the  stipulation  ot  the  re- 
port, the  entry  will  be: 
PlaintlffB  nonsuit. 


<7tN.  H.SM) 

PITTSFIBLD  C50TT0NWBAR  MTQ.  CX).  t. 
PITTSFIELD  SHOE  CO. 

(Supreme  Court  of  New  Hampshire.    Merrl- 
mack.    May  8,  1901.) 

TOBTS  —  NEOLIGBNCE  —  INJUBT  TO  TENANT  BT 
TBIBD  PABTY  —  HEATING  FBEMIBE8  —  nSQU* 
GENCE  OF  LANDLOBD  — INTEBVENINO  ACT  — 
PBOXIHATK  CAUSE.  , 

1.  Plaintiff,  as  lessee,  occupied  a  portion  of 
the  lower  floor  of  a  bailding  which  defendant 
had  agreed  to  heat,  under  a  contract  with  the 
the  owner,  who  occupied  the  balance  of  the 
building,  which  was  supplied  with  a  system  of 
pipes  kept  constantly  filled  with  water  under 
pressure,  as  a  protection  against  fire.  Through 
the  alleged  negligence  of  defendant,  a  freezing 
occurred  on  Saturday  night  or  early  Sunday 
morning.  Defendant  got  on  steam  again  in 
the  forenoon  of  that  day,  when  an  officer  of 
the  lessor  company  entered  the  building  and 
saw  indications  that  the  temp|erature  had  been 
below  freezing  point,  but  that  it  was  (ben  rising. 
Later  in  the  day  plaintiff's  premises  were  flood- 
ed by  water  escaping  from  a  pipe  on  the  floors 
above,  through  a  break  caused  by  the  freezing. 
Beld,  that  wnether  the  lessor,  in  the  exercise  of 
ordinary  care,  would  have  ascertained  the  ex- 
tent of  defendant's  negligence  and  the  harm  it 
might  reasonably  be  expected  to  produce,  was 
properly  submitted  to  the  jury. 

2.  If  the  failure  of  the  lessor  to  prevent  the 
escape  of  the  water  was  a  condition  or  circum- 
stance which  the  defendant  ought  reasonably 
to  have  foreseen  as  a  natural  result  of  its  con- 
nection with  the  business  of  furnishing  beat,  the 
negligence  of  the  defendant  was  the  proximate 
cause  of  the  damage,  notwithstanding  the  inter- 
vening act  of  the  lessor. 

Transferred  from  Superior  Court;  Peaslee, 
Judge. 

Action  by  the  Plttsfleld  Cottonwear  Manu- 
facturing Company  against  the  Plttsfleld 
Shoe  Cbmpany.  Verdict  for  plaintiff,  and  de- 
fendant's motions  for  a  nonsuit,  and  for  a 
verdict  in  its  favor,  and  to  set  aside  the  ver- 
dict were  denied,  subject  to  exception. 
Transferred  from  the  superior  court.  Excep- 
tions overruled. 

The  action  Is  the  same  as  that  reported  In 
53  Atl.  807. 

The  complaint  alleged  that  plaintiff  occu- 
pied a  part  of  the  lowef  floor  of  a  mill  build- 
ing, consisting  of  a  basement,  three  stories, 
and  an  attic.  Under  a  lease  from  the  Drake 
&  Sanborn  Shoe  Company,  the  Drake  &  San- 
bom  Mill  was  supplied,  as  a  protection 
against  fire,  with  an  automatic  sprinkler 
service,  consisting  of  a  system  of  pipes  kept 
constantly  filled  with  water  under  pressure. 
To  keep  the  water  in  the  pipes  from  freezing, 
bursting  the  pipes,  and  escaping  and  subject- 
ing the  machinery  and  stock  in  the  mill  to 
injury  by  water,  It  was  necessary  the  build- 
ings should  be  warmed  at  all  times  In  cold 
weather.  December  1,  1807,  the  defendant 
entered  into  a  contract  with  the  Drake  & 


Sanborn  Company' to  operate  the- boilers  and 
furnish  sufficient  steam  at  all  times  to  the 
heating  pipes  in  the  Drake  &  Sanborn  Bflll 
to  80  warm  the  building  that  tbe  water  in 
the  sprinkler  pipes  would  not  freeze.  Under 
this  contract  the  defendant  had  exclnalve 
charge  and  control  of  the  boiler  house,  and 
the  management  of  the  heating  plant  therein 
contained.  Upon  the  night  of  January  19-20, 
1901,  while  tills  contract  was  in  force,  and 
the  defendant  had  the  management  of  tbe 
boiler  house  and  boilers,  it  carelessly  permit- 
ted the  flre  to  go  out,  so  that  no  steam  was 
supplied  for  heat  Ijo  the  Drake  &  Sanborn 
Mill,  in  consequence  of  which  a  sprinkler 
pipe  in  tbe  attic  of  tbe  mill  froze  and  burst, 
and  the  escaping  water  flowed  down  through 
the  mill  into  the  lower  story,  and  injured  tbe 
plalntUTs  goods,  which  were  there  stored. 
The  plaintiff  knew  of  the  defendant's  con- 
tract with  the  Drake  &  Sanborn  Company, 
and  relied  upon  its  faithful  performance  of 
it  Upon  the  foregoing  facts  the  declaration 
alleges  that  It  was  the  duty  of  the  defendant 
to  exercise  reasonable  care  and  prudence  in 
tbe  management  of  the  boiler  bouse  and  In 
the  maintenance  of  a  proper  flre  under  tbe 
boilers,  and  to  furnish  sufficient  steam  to 
beat  the  Drake  &  Sanborn  Mill  and  to  pre- 
vent the  freezing  of  the  water  in  tbe  pipes 
therein,  and  that  if  the  defendant  had  exer- 
cised such  care  the  pipes  would  not  have 
been  damaged. 

Tbe  evidence  tended  to  prove  the  material 
allegations  of  the  declaration  heretofore  re- 
ported, and,  in  addition,  the  following  facts: 
The  freezing  occurred  in  the  night  or  early 
morning  of  January  20, 1901,  which  was  Sun- 
day. Tbe  defendant  got  on  steam  again  in 
the  forenoon  of  that  day,  when  an  offlco: 
of  the  Drake  &  Sanborn  Company  came  into 
tbe  shop.  He  saw  indications  that  the  tem- 
perature there  had  been  below  freezing,  but 
that  it  was  then  rising.  The  flooding  did  not 
occur  until  later  in  the  day,  when  the  Ice 
which  caused  the  bursting  of  the  sprinkler 
pipe  bad  thawed  sufficiently  to  release  the 
water.  Shutting  off  the  water  from  tbe 
sprinkler  system  would  have  prevented  the 
damage.  In  the  winter  of  1900  a  sprinkler 
pipe  in  the  attic  Iiad  frozen  and  burst.  Tbe 
attic  was  unfinished.  The  pipe  which  burst 
was  located  in  the  elevator  shaft,  and  was  so 
exposed  that  without  some  degree  of  artifl- 
cial  heat  the  water  in  it  would  freeze  in  very 
cold  weather  and  cause  it  to  burst.  Tbe 
valves  to  let  direct  steam  into  the  attic  were 
not  open  on  the  night  in  question,  but  it  was 
claimed  that  sufficient  heat  would  rise  from 
the  lower  floors,  when  they  were  properly 
heated,  to  prevent  tbe  pipes  in  the  attic  from 
freezing. 

Sargent,  Remick  ft  Niles,  for  plaintiff. 
Albin  &  Shurtleff,  for  defendant 

WALKESl,  J.  As  no  exception  was  taken 
to  the  charge  of  tbe  court,  the  verdict  must 
be  taken  as  a  finding  of  all  essential  facts. 
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properly  Inferable  from  the  evidence,  ad- 
Tersely  to  tlie  defendant.  The  defetadant 
Claims  that  If  the  Drake  &  Sanborn  Company 
was  negligent  In  not  preventing  the  Incursion 
of  water  from  the  sprinkler  pipe  Into  the 
mill,  to  the  damage  of  the  plaintiff,  the  de- 
fendant, although  guilty  of  previous  negli- 
gence naturally  calculated  to  produce  the  In- 
Jury  complained  of,  Is  not  liable  therefor. 
This  may  be  conceded  to  be  a  correct  propo- 
sition of  law  (see  former  opinion  In  this  case, 
71  N.  H.  522,  52»,  535,  53  AU.  807,  60  L.  R. 
A.  116),  but  upon  this  theory  the  jury  must 
have  found  that  the  Drake  &  Sanborn  Com- 
pany was  guilty  of  no  breach  of  duty  to  the 
plalntlft— that  under  the  circumstances  It  ex- 
erdaed  ordinary  care  to  keep  the  water  se- 
curely confined  In  the  sprinkler  pipe.  Nor  can 
it  be  held  that  the  Jury  were  not  warranted 
In  that  conclusion.  Whether  the  Drake  & 
Sanborn  Company,  through  its  representa- 
tlve,  by  the  exercise  of  ordinary  care  would 
have  ascertained  the  extent  of  the  defend- 
ant's  negligence,  and  the  harm  It  might  rea- 
sonably be  expected  to  produce,  was  a  ques- 
tion upon  which  ordinarily  prudent  men 
might  differ,  and  was  therefore  properly  sub- 
mitted to  the  Jury. 

.  Bat  the  further  position  Is  urged  that,  as 
It  was  the  duty  of  the  Drake  &  Sanborn 
Company  to  guard  the  premises  against  dam- 
age from  water,  and  as  it  bad  an  opportunity 
to 'perform  that  duty,  its  omission  In  this 
respect  was  an  Intervening  cause  which 
broke  the  causal  connection  between  the  de^ 
fendant's  negligence  and  the  Injury  suffered, 
and  that  In  this  .view-  actual  negligence  on 
tbe  part  of  the  intervening  third  party  Is  im- 
material. But  If  the  defendant  was  charge- 
able, with  knowledge  that  the  Drake  &  San- 
bom  Company,  Induced  by  the  defendant's 
assumption  of  the  work  of  keeping  the  tem- 
perature of  the  mill  at  a  reasonable  degree^ 
wotdd  not,  daring  tbe  night  or  on  the  follow- 
ing morning,  make  a  careful  inspection  of 
the  pipes  to  ascertain  whether  they  contain- 
ed lee,  or  would  not  keep  a  watchman  there 
to  protect  the  plaintiff's  property  from  Injury 
from  escaping  water,  or  would  not  In  some 
way  arrest  the  natural  result  of  Its  precedent 
but  tindlsclosed  negligence,  it  cannot  escape 
responsibility  on  the  ground  that  its  omisston 
of  duty  was  not  in  law  the  proximate  cause 
of  the  injnry.  It  is  liable  for  such  damages 
as  were  reasonably  to  be  apprehended  from 
its  neglect  of  duty,  and  which  were  caused 
thereby  through  instrumentalities  and  condi- 
tions which  it  ought  to  have  known  would 
concur  In  producing  the  harm.  The  Jury 
may  have  found  that  the  failure  of  the  Drake 
&  Sanborn  Company  to  prevent  the  escape 
of  the  water  was  a  condition  or  circumstance 
which  the  defendant  ought  reasonably  to 
have  foreseen  as  a  natural  result  of  its  con- 
nection with  the  business  of  furnishing  heat, 
and  It  is  obvious  tbe  evidence  warranted  that 
conclusion.  Assuming  that  to  be  a  fact,  the 
principle    that  -an    intervening    cause    will 


sometimes  free  a  defendant  from  liability  for 
his  negligence  has  no  application,  for  the  In- 
tervening cause  or  condition  was  one  which 
the  defendant  was  bound  to  know  would  nat- 
urally exist,  and  would  concur  with  or  pro- 
mote the  natural  results  of  Its  own  negligent 
act  "In  actions  of  this  description  the  de- 
fendant is  liable  for  the  natural  and  probable 
consequences  of  his  negligent  act  or  omis- 
sion. The  injury  must  be  the  direct  result 
of  the  misconduct  charged,  but  It  will  not  be 
considered  too  remote  if,  according  to  tbe 
usual  experience  of  mankind,  the  result 
ought  to  have  been  npprebended.  The  act 
of  a  third  person.  Intervening  and  contribut- 
ing a  condition  necessary  to  the  injurious 
effect  of  the  original  negligence,  will  not  ex- 
cuse the  first  wrongdoers,  if  such  act  ought 
to  have  been  foreseen.  The  original  negli- 
gence still  remains  a  culpable  and  direct 
cause  of  the  injury.  The  test  is  to  be  found 
in  the  probable  injurious  consequences  which 
were  to  be  anticipated,  not  in  tbe  number  of 
subsequent  events  and  agencies  which  might 
arise."  Lane  v.  Atlantic  Works,  111  Mass. 
136,  139,  140.  If  the  defendant  "could  have 
anticipated  that  the  Intervening  act  of  negli- 
gence might,  In  a  natural  and  ordinary  se-. 
quence,  follow  the  original  act  of  negligence, 
the  person  first  in  fault  Is  not  released  from 
liability  by  reason  of  the  intervening  negli- 
gence of  another."  1  Shearm.  &  Bed.  Neg. 
S  34.  See,  also,  Whart.  Neg.  J  146;  2  Thomp. 
Neg.  1089,  i  6;  Oregg  v.  Company,  69  N.  H. 
247,  46  Atl.  26;  Olynn  t.  Railroad,  175  Mass. 
510,  56  N.  B.  698,  78  Am.  St  Rep.  607;  Bos- 
ton Woven  Hose  Co.  v.  Kendall,  178  Mass. 
232,  59  N.  B.  657,  SIL.  R.  A.  781,  88  Am.  St 
R^.  478;  G»bn^  v.  State,  137  N.  Y.  1,  5,  6, 
83  N.  B.  142,  19  L.  R.  A.  365,  33  Am.  St  Rep. 
690;  Mahogany  v.  Ward,  16  R,  I.  479,  483, 
17  Atl.  860,  27  Am.  St  Rep.  753;  Griggs  t. 
Fleckenstein,  14  Minn.  81  (Oil.  62),  100  Am. 
Dec.  199;  Illldge  v.  Goodwin,  5  C.  &  F.  190; 
Burrows  v.  Coke  Co.,  L.  B.  7  Bxch.  96;  Clark 
T.  Chambers,  L.  B.  8  Q.  B.  Div.  827,  33&  Up- 
on this  theory,  the  negligence  of  the  defend- 
ant was  the  natural,  reasonable,  and  there- 
fore proximate  cause  of  the  damage  to  the 
plaintiff,  and  the  motions  for  a  nonsuit  and 
a  verdict  were  properly  denied. 
Bxceptlons  overruled.    AU  concurred. 


(n  N.  H.  6tt) 
CARTER,  RIOB  9c  CO.  t.  SAMUEL  HANO 
00.  et  al. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   May  3, 1904.) 

COBPOBATIORS— IRSOLVBRCT— INDIVIDUAI,  UA- 

BIIJT7    or    STOCKHOLDEBS— ENFOBCK- 

VENT— BEUEDIES— BECEIVEB. 

1.  Under  Pub.  St  1891,  c.  150,  §  8,  providing 
that  Etockholders  shall  be  liable  for  all  debts 
of  the  corporation  until  the  whole  amount  of  the 
capital  fixed  by  the  corporation  has  been  paid 
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and  cbapter  151,  |  1,  (ledarins  that  •  bill  in 
cbanceiT  may.  b«  maintained  to  enforce  the  pay- 
ment of  the  debt  of  a  corporation  against  the 
individual  stockholden,  where  a  creditor  al- 
leges an  indebtedness  of  the  corporation,  that 
the  whole  amount  of  the  capital  fixed  hag  not 
been  paid,  and  the  failure  of  the  ofBcers  and 
stockholders  to  pay  tie  debts  on  demand,  or  to 
expose  unincumbered  personalty  of  the  corpora- 
tion sufficient  to  satisfy  them^  a  bill  to  enforce 
the  liability  against  the  individual  stockholders 
is  the  proper  remedy. 

2.  Under  Pub.  St.  1891,  C.  151,  i  1,  providing 
that  a  bill  in  chancery  may  be  maintained  to 
enforce  the  payment  of  the  debt  of  a  corpora- 
tion against  the  individual  stockholders,  where, 
in  a  suit  by  a  creditor  against  the  corporation 
and  nonresident  stockholders  to  enforce  a  liabil- 
ity for  an  indebtedness  and  to  appoint  a  re- 
ceiver, the  corporation  and  a  stockholder  ap- 
pear, the  complainant  is  entitled  to  relief  as 
against  them,  though  the  appointment  of  a  re- 
ceiver may  be  unnecessary. 

8.  In  a  suit  by  a  creditor  to  enforce  a  cor- 
porate liability  against  the  corporation  and  the 
mdividual  stockholders,  a  demurrer  cannot  be 
sustained  because  the  bill  contains  a  superfluous 
prayer. 

4.  Under  Pub.  Bt  1891,  e.  161,  8  4,  providing 
that,  when  a  corporation  falls  to  pay  its  debts 
on  demand  and  to  expose  unincumbered  person- 
alty sufficient  to  satisfy  them,  the  officers  shall 
call  a  meeting  of  the  stockholders  to  provide 
a  means  for  its  payment  by  assessment,  where 
all  preliminary  steps  have  been  taken  to  re- 
quire the  officers  to  call  a  meeting  of  the  stock- 
holders, and  they  have  failed  to  perform  the 
duty,  and  the  stockholders  are  not  within  the 
Jurisdiction,  It  may  be  necessary  to  appoint  a 
receiver  to  aid  in  making  the  collection. 

Transferred  from  Superior  Coxat;  Wallace, 
Judge. 

BUI  by  Carter.  Rice  ft  Ca  against  the  'Sam- 
uel Bano  Company  aod  others.  Case  trona- 
(erred  on  demurrer  to  the  bill  without  a  rul- 
ing.   Demurrer  overruled. 

Bill  iB  equity,  containing  the  following  al> 
legations.  In  substance:  The  Samuel  Hano 
Company  is  a  corporation  duly  organized  un- 
der the  laws  of  this  state,  having  its  place  of 
business  at  Nashua.  The  other  defendants — 
all  nonresidents  of  the  state — are  the  stock- 
holders of  the  corporation.  The  plaintiffs  are 
creditors  of  the  corporation,  and  bring  the  bill 
in  behalf  of  themselves  and  all  other  credit- 
ors who  may  Join  them.  No  certificate  of  the 
payment  of  the  whole  amount  of  the  capital 
fixed  and  limited  by  the  corporation  has  been 
recorded  by  or  filed  with  the  city  clerk  of 
Nashua,  nor  has  sucb  payment  been  made. 
The  pialntlffs  have  made  a  legal  demand  upon 
the  corporation  for  the  payment  of  the  debts 
due  them,  which  are  particularly  set  forth, 
and  more  than  60  days  have  elapsed  since  It 
was  made;  yet  the  corporation  and  its  officers 
and  stockholders  have  failed  to  pay  such 
debts,  or  to  expose  unincumbered  personal 
property  of  the  corporation  sulUclent  to  sat- 
isfy them,  and  the  officers  have  failed  to  call 
a  meeting  of  the  stockholders  to  provide 
means  for  the  purpose.  By  virtue  of  these 
facta  the  defendant  stockholders  became  lia- 
ble to  the  plaintiffs  for  the  debts.  The  Hano 
Company  has  not  transacted  any  business  for 
a  long  time,  and  its  directors  are  absent  from 
the  state.    It  has  no  property  or  assets  In  the 


8t8t&  The  plaintlffa  have  no  adequate  rem- 
edy at  law.  Tbe  prayers  of  the  bill  are  for 
(1)  an  ascertainment  of  the  amount  of  tbe 
Bano  Company's  Indebtedness  to  tbe  plain- 
tiffs,  (2)  a  decree  as  to  tbe  liability  of  the  de- 
fendant stockholders,  (3)  a  determination  of 
tbe  respective  rights  of  tbe  pialntlffs  and  all 
creditors  who  may  Join  In  the  bill,  (4)  tbe 
appointment  of  a  receiver  to  represent  the 
corporation  and  Institute  sucb  proceedings 
«nd  take  sucb  other  measures  within  or  with- 
out the  state  for  enforcing  the  stockholders' 
liability  to  the  plaintiffs  as  tbe  court  may 
deem  proper,  and  (5)  for  such  other  relief  as 
may  be  just  The  only  service  made  upon 
the  defendant  stockholders  was  by  giving  In 
hand  or  leaving  at  ihe  abode  of  each,  without 
the  state,  an  attested  copy  of  tbe  bill  and  or- 
der of  notice.  One  stockholder  (Saunders) 
appeared,  but  filed  no  answer.  Due  service 
was  made  upon  tbe  corporation  within  tbe 
state,  and  counsel  appeared  specially  for  It 
and  demurred  to  the  bill,  on  the  ground  tbat 
the  plaintiffs  are  not  entitled  to  have  tbe  lia- 
bllltr  of  any  of  the  nonappearlng  stockhold- 
ers apportioned  and  decreed,  nor  to  have  a  re- 
ceiver appointed,  nor  to  have  other  relief^ 

Henry  A.  Cutter  and  Brandeis,  Dunbar  ft 
Nutter,  for  plaintiffs.  Morse  ft  Friedman, 
for  defendant  Samuel  Hano  Company.  Jo- 
seph W.  Saunders,  pro  aa^ 

OHASB,  J.  According  to  tbe  allegatlons'ot 
the  bin,  tbe  stockholders  are  liable  for  the 
plaintiffs'  debts,  and  tills  Is  a  proper  form  of 
remedy  to  enforce  the  liability.  Pub.  St. 
1891,  c.  150,  (8;  Id.  c.  151.  |  1;  Brldcaon  T. 
Nesmitb,  46  N.  H.  871.  As  against  the  Hano 
Company  and  Saunders,  at  least,  the  plain- 
tiffs are  entitled  to  the  relief  prayed  for,  ex- 
cept, perhaps,  the  appointment  of  a  receiver. 
Rice  V.  Hosiery  Co.,  56  N.  H.  114,  12&  A  re- 
ceiver may  be  unnecessary  If  the  decree  blnd< 
these  parties  only;  but.  If  so,  tbe  demurrer  In 
behalf  of  tbe  corporation  cannot  be  sustained 
merely  because  the  bill  contains  a  supo-flu- 
ous  prayer.  This  disposes  of  the  demurrer 
so  far  as  it  relates  to  tbe  rights  of  the  party 
In  whose  behalf  It  was  nominally  filed. 

The  case  may  assume  a  form  that  will  ren- 
der the  prayers  for  the  appointment  of  a  re- 
ceiver and  a  determination  of  the  liability  of 
tbe  nonappearlng  nonresident  stockholders  es- 
sential to  the  administration  of  Justice  be- 
tween the  plaintiffs  and  them.  Tbe  statute 
provides  that,  when  a  corporation  falls  to  pay 
Its  debt  on  demand  and  to  expose  unincum- 
bered personal  property  sufficient  to  satisfy 
the  same,  the  officers  of  the  corporation  "shall 
forthwith  call  a  meeting  of  the  stockholders 
to  provide  means  for  Its  payment,  by  assess- 
ments upon  themselves  or  otherwise,  within 
sixty  days  from  the  date  of  the  demand." 
Pub.  St  1891,  c.  151,  t  4.  This  statute  is 
baaed  on  the  theory  that  the  stockholders  will 
raise  by  assesBment  tbe  funds  necessary  to 
fulfill  their  obligations,  when  their  attention 
Is  duly  called  to  the  necessity.    According  to 
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Am  aUexatiom  of  Um  bill,  tber*  Js  oeoessltr 
for  an  aaaeMiiMnt  In  this  case.  All  prelim- 
tnary  steps  bave  been  taken  to  render  It  the 
dnty  of  tbe  officers  to  call  a  meeting  for  tbe 
jMurpose,  and  they 'have  failed  to  perform  the 
duty.  It  they  are  within  the  Jurisdiction  of 
the  oom^  tb«y  may  be  ordered  to  perform  it, 
as  well  as  be  compelled  to  pay  a  fq^felture  to 
any  person  injured.  If  they  are  not  within 
tbe  Jurisdiction,  some  one  may  be  appointed 
by  the  com't  to  call  tbe  meeting.  It  cannot 
be  assumed  that,  at  a  meeting  thus  called,  the 
stockholders  will  not  attempt  to  fulfill  their 
obligations.  If  they  do  not  make  an  asses*- 
ment,  tlie  court  may  make  it  for  them.  Haw- 
kins  ▼.  Glenn,  181  V.  S.  319,  828,  9  Sup.  Ct. 
739,  83  Tj.  Ed.  184;  Howarth  y.  Lombard,  175 
Masa  670,  678,  66  N.  B.  888,  49  L.  B.  A.  301. 
In  either  case,  if  a  stockholder  falls  to  pay 
the  assessment,  it  seems  that  an  action  of  acK 
aompsit  will  lie  to  recover  it  Osslpee,  etc.. 
Go.  T.  Canney,  64  N.  H.  296,  818.  In  such 
vnat  it  may  become  necessary  to  have  a  re- 
eelTer  to  aid  in  making  the  ooUecttoo.  But, 
as  the  case  now  stands,  it  is  unnecessary  to 
further  consider  these  questions.  It  would 
be  a  reproach  upon  the  law  if  nonresidents 
can  avail  themselves  of  the  statutes  of  the 
state  to  organize  and  maintain  a  corporation, 
and  be  exempt  from  the  liabilities  wUcb  the 
statutes  impose  upon  them,  so  long,  as  they 
keep  out  of  the  state.  This  would  be  especial- 
ly true  as  to  nonresidents  who  took  part  in 
organizing  a  voluntary  corporation  and  were 
signers  of  tlie  articles  of  agreement  required 
in  such  case.  Pub.  St  1881,  c.  147,  (  2.  Fw 
tlieui,  at  least,  it  would  be  difficult  to  show 
tliat  tliey  bad  not  entered  into  a  contract  in 
this  state,  having  in  view  tbe  laws  of  tbe 
state  regarding  its  legality,  execution,  and 
scope. 
Pemnrror  oveftnled.    All  concurred. 


m  B.  I.  B) 

CLARKB  V.  NEW  YORK.  N.  H.  A  H.  B.  00. 

(Supreme  Court  of  Rhode  Island.     Mardi  25, 

1804.) 

UAOMUlDB  —  FIBXS  —  BEMO  VAI.     OF     TIM  BKB  — 

KIGHT  TO  DAMAGES— INBTSQOnORB 

— HAXMLKSS  EBBOS. 

1.  An  agreement  to  remove  standing  timber, 
being  only  a  revocable  license,  and  conveying 
no  interest  in  the  land,  plaintiff,  in  an  action 
for  damages  to  tbe  woodlandj  may  show  the 
damaxes  to  growing  trees,  which  were  not  le- 
moved  under  the  agreement. 

2.  Where  plaintiff  had  jiven  a  third  person 
license  to  cut  and  remove  timber,  he  was  en- 
titled to  recover,  in  an  action  for  damages  to 
the  woodland,  damages  to  wood  cut  and  not  re- 
moved within  the  time  of  the  license. 

3.  In  an  action  for  damages  to  woodland  by 
fire,  plaintiff  was  entitled  to  tbe  damages  to 
the  soil  and  standing  wood,  though  she  had 
given  a  license  to  a  third  person  to  cut  and 
remove  the  timber. 

4.  Where  a  railroad  company's  employta  aid- 
ed in  putting  out  a  fire,  no  presumption  arose 
therefrom  that  the  company  set  the  fire. 

5.  Where,  in  an  action  for  damages  alleged 
to  have  been  caused  by  sparks  from  defendant's 
engine,  no  evidence  was  offered  by   defendant 


showing  a  different  cause  for  the  fire,  tbe  re- 
fusal of  an  instruction  that  the  fact  that  the  de- 
fendant's employes  aided  in  putting  ont  ttie  fire 
did  not  show  that  defendant's  engine  set  tiw 
file  was  harmless. 

Action  by  Mary  D.  Clarke  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. Heard  on  petition  of  defendant  for 
a  new  trial.    New  trial  denied. 

Argued  before  ST1NES8,  O.  J„  and  TII#- 
LINOHAST  and  DOUGLAS,  JTJ. 

Albert  B.  Crafts,  for  plaintUf.  John  W. 
Sweeney  and  Henry  B.  Agard,  for  defendant. 

STINESS,  0.  J.  Tbe  defendant  petitions 
for  a  new  trial  of  an  action  wherein  a  ver- 
dict has  been  rendered  for  the  plaintiff  for 
damage  to  woodland,  which  was  set  on  fire 
by  defendant's  engines.  The  first  point  set 
put  in  tbe  petition,  as  to  remarks  of  plain- 
tlfTs  counsel  in  opening,  needs  no  consider- 
ation. It  contained  nothing  Improper  or  prej- 
udicial. Tbe  second,  as  to  the  allowance  of 
certain  questions  alleged  to  be  leading,  is 
equally  unimportant. 

1.  Tbe  third  is  that  the  court  erred  in  ad- 
mitting testimony  as  to  tbe  damage  done  by 
the  fire  to  growing  trees.  The  plaintiff  had 
made  an  agreement  in  writing  whereby  a 
Mr.  Camp  had  authority  to  cut  and  remove 
all  the  wood  and  timber  standing  on  said 
land.  A  similar  agreement,  but  In  the  form 
of  a  deed,  acknowledged  and  recorded,  was 
held  in  Fish  v.  Capwell,  18  B.  I.  667,  29  Atl. 
840,  25  L.  R.  A.  159,  49  Am.  St  Rep.  807,  to 
convey  no  interest  in  the  land,  and  to  be  an 
executory  and  revocable  license  only.  Wlmt- 
ever  trees  were  not  cut  and  removed  under 
this  agreement  belonged  to  the  plaintiff,  and 
therefore  she  had  tbe  right  to  show  the  dam- 
age to  growing  trees. 

The  fourth  point  la  that  damage  to  the 
soli  by  burning  tbe  leav^  thereon  is  not  in- 
cluded in  tbe  declaration.  Ap  inspection  of 
the  declaration  shows  the  contrary. 

The  fifth  point  is  that  the  court  erred  in 
allowing  testimony  of  the  damage  to  wood 
cut  and  lying  on  the  ground.  As  we  have 
stated  above,  the  wood  not  cut  and  removed 
within  the  time  of  the  license  belonged  to 
the  plaintiff,  and  so  the  testimony  was  prop- 
erly admitted.  Later  In  the  trial  the  Judge 
ruled  that  no  allowance  could  be  made  for 
such  wood,  and  thus  tbe  defendant  has  no 
ground  for  complaint 

Tbe  Bixtb  point  is  a  claim  of  ^rroneons  in- 
struction. The  plaintiff  requested  an  instruc- 
tion that  she  was  entitled  to  recover  all  dam- 
age done  by  the  fire  to  the  soil,  standing 
wood,  etc..  If  communicated  by  sparks  from 
defendant's  engines,  and  tbat  Camp  bad  no 
right  to  any  of  the  cut  wood  not  removed 
from  the  lot  within  tbe  time  named  la  the 
contract  or  some  verbal  extension  thereof. 
Tbe  first  part  of  the  above  request  the  Judge 
allowed,  and  charged,  but  refused  the  latter 
part.  The  part  charged  was  within  the  rule 
of  ownership  already  stated,  ind  under  it 
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the  plaintiff  was  entitled  to  the  latter  part 
of '  the  request  The  defendant,  therefore, 
was  not  prejudiced  by  the  Instruction  that 
was  given. 

2.  The  seventh  point  Is  that  the  court  ened 
in  denying  requests  to  charge  made  by  de- 
fendant One  was  that  the  fact  that  the  de- 
fendant's servants  aided  In  putting  out  the 
fire  does  not  tend  to  support  the  fact  that 
the  defendant's  locomotive,  carriage,  and  en- 
gine caused  the  fire.  The  Judge  refused  this 
request  and  added:  "I  charge  you  Just  the 
contrary."  We  think  that  this  was  errone^ 
ous.  The  fact  that  a  body  of  employes  Join 
in  putting  out  a  fire  raises  no  presumption, 
of  law  or  fact  that  tiieir  employer  set  the 
fire.  It  would  be  the  natural  and  expected 
act  of  every  man  to  do  what  he  could  to  stop 
a  fire  to  save  his  neighbor's  property  or  to 
protect  hlB  own.  Denver  &  R.  G.  R.  B.  Co. 
▼.  Morton,  3  Colo.  App.  155,  32  Pac.  345. 

The  request  should  have  been  granted,  but 
we  do  not  think  that  Its  refusal  Is  a  suf9- 
clent  ground  for  a  new  trial.  It  could  only 
bear  npon  the  question  of  fact  whether  the 
fire  was  started  by  sparks  from  the  defend- 
ant's engine.  Upon  this  point  it  was  shown 
that  the  fire  started  almost  Immediately  aft- 
er the  engine  bad  passed,  and  that  there  was 
no  other  apparent  cause  for  the  starting  of  a 
.fire  than  from  the  sparks  from  the  engine. 
There  was  no  adverse  testimony  offered  by 
the  defendant  nor  anything  to  show  a  differ- 
ent cause  for  the  fire.  The  only  natural  In- 
ference was  that  drawn  by  the  Jury.  Ken- 
ney  t.  Hannibal  &  St  J.  R.  R.,  70  Mo.  252; 
MacDonald  v.  N.  Y.,  N.  H.  R.  Co.,  26  R.  I. 
40,  64  Ati.  795;  Smith  v.  Old  Colony,  10  R. 
I.  22.  The  refusal  to  grant  the  request  was, 
therefore,  harmless  error;  and,  where  the 
evi(^ence  Is  such  that  a  new  trial  would  be 
of  no  avail,  it  will -be  denied,  although  there 
m^y  have  been  error  In  the  trial.  Dyer  t. 
Union  R.  R.  Co.,  25  R.  I.  221,  55  Ati.  688. 

Requests  to  charge  in  regard  to  allowance 
for  wood  sold  to  Camp  are  embraced  with- 
in what  we  have  said  in  regard  to  the  plaln- 
tlfTs  title,  and  hence  there  was  no  Injury  to 
the  defendant  We  are  of  opinion  that  the 
verdict  was  warranted  by  the  evidence  and 
the  natural  and  proper  Inferences  therefrom, 
and  that  the  damages  were  not  excessive. 

Petition  for  new  trial  denied. 


(26  R.  I.  SO) 

HBHIR  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    March  16, 

1904.) 

AFFEAI/— FIRDINaS    OF    FACT — CONBXICTINO 
EVIDENCB. 

1.  Where  the  evidence  as  to  the  existence  of 
the  facts  in  issue  is  conflicting,  and  of  such  a 
character  that  fair-minded  men  might  honestly 
differ  as  to  the  result  thereof,  the  verdict  of  the 
jury  is  conclusive  on  appeal. 

2.  The  rule  that  a  verdict  based  on  conflicting 
evidence  is  conclusive  on  appeal  does  not  mean 
that  where  there  is  only  a  technical  or  nominal 


conflict,  or  the  verdict  la  sustained  by  a  mere 
scintilla  of  evidence,  it  may  not  be  reversed  on 
appeal. 

Action  for  negligence  by  William  Heliir 
against  the  Rhode  Island  Company.  On  pe- 
tition for  a  reargument  after  denial  of  de- 
fendant's petition  for  a  new  trial.  Petition 
dismissed.* 

Argued  before  STINESS,  0.  J.,  and  TIL- 
LINGHA8T  and  DUBOIS,  JJ. 

A.  A.  McCaugnln,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Easton,  and  Lefferts  S. 
Hoffman,  for  defendant 

TILLINGHAST,  J.  This  case  was  very 
fully  and  carefully  considered  by  the  court 
before  rendering  the  decision  now  complain- 
ed of  by  defendant's  counsel,  and,  after  read- 
ing his  brief  in  support  of  his  motion  for  a 
reargument  we  fall  to  see  that  he  has  point- 
ed out  any  error  committed  by  the  court  in 
said  decision.  Counsel  criticises  the  rule 
adopted  by  the  court  that  "where  the  evidence 
is  conflicting,  the  case  is  one  which  Is  i>ecaliar- 
ly  within  the  province  of  the  Jury  to  decide," 
contending  that  under  such  a  broad  rule  the 
appellate  division  could  in  no  case  consider 
a  petition  for  new  trial  based  upon  the 
ground  of  the  verdict  being  against  the  evi- 
dence, because  every  case  has  two  sides, 
and  there  must  of  necessity  be  conflicting 
testimony  in  every  case.  He  argues,  furth», 
that  the  law  does  not  contemplate  such  a 
rigid  rule,  and  that  it  is  only  in  cases  where 
the  testimony  Is  sufilclently  conflicting  to 
make  it  doubtful  where  the  preponderance 
may  be  that  the  court  would  refuse  to  inter- 
fere with  the  verdict 

The  rule  which  the  court  adopted—or  rath- 
er followed— Is,  and  always  has  been,  the 
rule  which  controls  In  petitions  for  new 
trials,  not  only  in  this  state,  but  wherever 
the  common  law  is  In  force.  Questions  of 
fact  are  for  the  jury  to  try  and  determine; 
and  where  the  evidence  as  to  the  existence  of 
those  facts  which  are  put  in  issue  is  con- 
flicting, and  of  such  a  character  that  fair- 
minded  men  might  honestiy  differ  as  to  the 
result  thereof,  the  verdict  of  the  Jury  is  final 
and  conclusive.  See  Beattie  v.  Thomason,  16  , 
R.  I.  13,  11  Ati.  172;  Sweet  v.  Wood,  18  B.  I. 
386,  28  Ati.  335;  Kelley  v.  Brennan,  18  R.  L 
41,  25  Ati.  346;  Nelson  v.  Pierce,  18  R.  I. 
539,  28  Ati.  806;  Anderson  v.  Taft,  20  R.  I. 
362,  39  Ati.  191;  Pawtucket  Steam  &  Gas 
Pipe  Co.  V.  Briggs,  21  B.  I.  45T,  44  Ati.  595; 
L«beau  T.  Mfg.  Co.,  26  B.  I.  34,  57  Ati.  1092; 
State  V.  Peabody,  25  B.  I.  544,  56  Ati.  1028; 
Powell  V.  Steel  Co.,  98  Wis.  85,  73  N.  W. 
573;  14  Ency.  PI.  &  Pr.  777.  And  this  is  so, 
even  though  the  court  or  another  Jury  might 
come  to  a  different  conclusion  upon  the  same 
state  of  facts.  The  cases,  both  reported  and 
unreported,  in  this  state  are  numerous  and 
uniform  In  support  of  this  doctrine.  See,  by 
way  of  illustration,  Watson  v.  Tripp,  11  R.  I. 
98,  33  Am.  Bep.  420;  Boss  v.  B.  B.  Co.,  15  R. 
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I.  149,  1  Atl.  9;  East  Greenwich  Inst  for 
Savings  y.  Kenyon,  20  R.  I.  i;LO,  37  Atl.  682. 

Tbe  language  of  the  former  rescript,  criti- 
cised by  counsel,  does  not  mean  thai;  whore 
there  is  merely  a  technical  or  nominal  con- 
flict In  the  testimony,  the  court  may  not  re- 
verse the  finding  of  the  Jury;  for  no  court  of 
last  resort  ever  adopts  such  a  rule.  A  mere 
scintilla  of  evidence  Is  never  sufficient  to 
aostaln  a  verdict,  or,  according  to  the  modem 
mle,  even  to  warrant  the  trial  court  in  sub- 
mitting the  case  to  the  Jury.  Commission- 
ers ▼.  Clark,  M  U.  8.  2&1,  24  L.  Ed.  69;  Bouv. 
Law  Diet  vol.  2,  959-860.  Nor  Is  a  slight 
amount  of  direct  and  positive  evidence  on  one 
side  sufficient  to  sustain  a  verdict  based 
thereon,  where  the  evidence  opposed  to  it  Is 
strong  and  convincing,  and  very  clearly  of 
greater  weight  All  that  the  court  meant  by 
the  use  of  the  language  criticised,  and  all 
that  any  court  means  thereby,  for  it  is  a 
most  common  expression  in  opinions  upon 
petitions  for  new  trials,  was  that  the  testi- 
mony, the  positive  and  substantial  testimo- 
ny, introduced  by  the  respective  parties  to 
the  case  at  the  trial  thereof,  was  so  con- 
flicting that  the  court  could  not  say  that  the 
verdict  was  clearly  and  palpably  wrong;  and 
under  the  decision  of  this  court  in  Johnson 
V.  Blanchard,  5  B.  I.  24,  which  has  been  re- 
peatedly reaffirmed,  a  verdict  cannot  be  set 
aside  imless  the  evidence  "very  strongly  pre- 
ponderates"  against  it 

In  the  opinion  of  a  majority  of  the  court, 
the  evidence  In  this  case  did  not  so  prepon- 
derate, but,  on  the  other  band,  was  sufficient 
to  sustain  the  verdict  The  defendant's  mo- 
tion for  reargument  is  therefore  denied  and 
dismissed. 


(28  B.  I.  4») 

HAVENS  T.  RHODE  ISLAND  SUBURBAN 
RY.  CO. 

(Supreme  Court  of  Rhode  Island.    Feb.  24» 

1904.) 

XAarEB  AND  SCKVAItT— INJUBIBS  TO  SKBVAKT— 
ACTI6N— KVIDENCK— DECLABATION  OF  MAN- 
AQEB— ADMISSIBILITY— BBS  GEST.a— INSTBUC- 
TIONS. 

1.  In  an  action  against  a  street  railway  for 
injuries  to  a  conductor  owing  to  the  alleged 
iM^igence  of  a  motorman,  evidence  that,  on 
the  day  following  the  accident,  defendant's  gen- 
eral manager,  who  knew  nothing  of  the  accident 
until  that  day,  stated  to  the  foreman  of  the  car 
barns  that  the  motorman  in  question  was  not  a 
regularly  broke  in  man  and  was  not  compe- 
tent, w^  not  admissible  as  res  gestae. 

2.  In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  conductor  owing  to  the 
alleged  negligence  of  a  motorman,  it  was  compe- 
tent for  plaintiff  to  prore  that  the  manager  of 
defendant  had  knowledge  of  the  incompetency  of 
the  motorman. 

3.  In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  conductor  owing  to .  the 
alleged  negligence  of  a  motorman,  evidence  that, 
on  the  day  after  the  accident,  defendant's  gen- 
eral manager,  in  a  conversation  with  the  fore- 
aian  of  the  car  bams  relative  to  the  accident, 
stated  that  the  motorman  in  question  was  not 
competent,  was  not  admissible  on  the  ground 
that  the  statement  was  made  by  the  manager, 


acting  within  the  scope  of  his  authority,  and 
was  a  statement  made  to  a  subordinate  In  the 
course  of  conducting  the  business. 

4.  Where  the  charge,  as  a  whole,  states  the 
law  correctly,  it  is  not  error  for  the  court  to 
refuse  a  particular  request  already  embodied  in 
the  charge. 

5.  In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  conductor  owing  to  the 
alleged  negligence  of  a  motorman,  the  erroneous 
admission  of  declarations  made  the  next  day  by 
defendant's  general  manager  to  the  superintend- 
ent of  the  car  barns  to  the  effect  that  the  motor- 
man  in  question  was  not  competent  was  prejudi- 
cial error. 

Action  by  Silas  H.  Havens  against  the' 
Rhode  Island  Suburban  Railway  Company. 
Judgment  for  plaintiff.  Defendant's  petition 
for  a  new  trial  granted. 

Argued  before  TILLINGHAST,  DOUG- 
LAS, and  BLODGETT.  JJ. 

John  M.  Brennan  and  Richard  E.  Lyman, 
for  plaintiff.  Henry  W.  Hayes,  Frank  T. 
Easton,  and  Lefferts  S.  Hoffman,  for  defend- 
ant 


TILLINGHAST,  J.  This  is  an  action  of 
trespass  on  the  case  for  negligence,  and  is 
brought  to  recover  damages  for  Injuries  sus- 
tained by  the  plaintiff  on  the  22d  day  of 
October,  1900,  by  reason  of  a  collision  be- 
tween a  car  of  the  defendant  and  a  car  of  this 
Union  Railway  Company.  The  collision  oc- 
curred about  9  o'clock  p.  m.  near  to  the 
Royal  Mills  Switch,  so  called,  upon  the  high- 
way at  Rlverpoint  In  the  town  of  Warwick. 
The  collision  was  occasioned  in  this  way, 
viz.:  The  car  of  the  defendant  upon  which 
the  plaintiff  was  serving  as  conductor  was 
run  by  the  turnout  at  said  switch,  at  which 
it  should  have  been  held,  and  met  the  other 
car  upon  the  single  track.  The  declaration 
alleges  that  the  defendant  was  neglig^ent  in 
that  it  employed  and  had  upon  its  car,  as 
motorman,  at  the  time  of  the  accident  one 
Joe  Fenner,  who  was  an  unfit  unskilled,  and 
improper  person  to  serve  in  tliat  capacity, 
and  that,  because  of  bis  lack  of  skill  and 
knawledge,  be  ran  the  car  by  the  turnout, 
and  thereby  caused  the  accident  by  which 
tlie  plaintiff  was  Injured.  At  the  trial  of  the 
case  in  the  common  pleas  division  a  verdict 
was  rendered  for  the  plaintiff,  and  his  dam- 
ages were  assessed  at  the  sum  of  $6,000, 
and  the  case  is  now  before  us  on  the  defend- 
ant's petition  for  a  new  trial  on  the  grounds 
(1)  that  the  presiding  justice  erred  in  the  ad- 
mission of  certain  testimony ;  (2)  that  he  err- 
ed in  bis  charge  to  the  jury,  and  in  his  rul- 
ings upon  certain  requests  to  charge;  (3)  that 
the  verdict  was  against  the  evidence  and  the 
weight  thereof;  and  (4)  that  the  damages  are 
excessive. 

The  ruling  complained  of  in  the  admission 
of  testimony  was  this:  Henry  B.  Whltaker, 
a  witness  for  the  plaintiff,  was  allowed, 
against  objection,  to  state  what  Mr.  Albert 
T.  Potter,  the  general  manager  of  the  de- 
fendant corporation,  said  to  him,  the  next 
morning  after  the  accident  about  tlie  acd' 
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dent,  Tlz.:  "Q.  Has  there  been  A  conversa- 
tion between  you  and  Mr.  Potter?  A.  There 
b*k.  Q.  When  was  it?  A.  After  the  accl- 
d«it  Q.  How  soon  after?  A.  The  next 
morning.  Q.  Was  this  conversation  with  ref- 
erence to  what  had  happened  at  the  acd- 
dent?  Waa  it  with  reference  to  this  acci- 
dent? A.  Yes,  air.  Q.  What  did  Mr.  Potter 
say  to  you  about  Fenner?  A.  He  told  me  not 
to  let  him  run  again.  *  *  *  Q.  Did  he  say 
why?  A.  He  said  he  wasn't  a  regularly 
broke  in  man,  and  he  wasn't  competent" 
The  witness  Wfaitaker  was  in  the  employ  of 
the  defendant  corporation  at  the  time  of  the 
accident,' la  the,  capacity  of  foreman  of  the 
car  bam  and  station  at  Biverpoint;  and  it 
was  by  his  direction  that  Fenner  went  upon 
the  car  as  motonnan  on.  the  night  of  the 
accident  the  regular  motorman  being  absent 
There  was  an  approved  list  of  motormen  at 
the  car  bam,  but  Fenner's  name  was  not  on 
the  list;  and,  according  to  Whitaker's  testi- 
mony, Fenner  bad  not  been  instructed  or 
trained  as  a  motorman.  The  defendant's  ob- 
jection to  Whitaker's  tentlmony  as  to  what 
Manager  Potter  told  him  as  aforesaid  waa, 
first  that  it  was  a  statement  made  so  long 
after  the  happening  of  the  accident  as  not  to 
form  any  part  of  the  res  gestae;  and  second, 
that  it  was  made  by  an  agent  of  the  defend- 
ant who  had  no  power  or  authority  to  bind 
the  defendant  by  anything  that  he  might  say 
in  the  premises.  The  plaintiff  contends,  on 
the  other  hand,  that  the  statement  of  Man- 
ager Potter  was  part  of  the  res  gestte,  and 
hence  properly  admissible  in  evidence.  He 
argues  that  the  res  gestae  in  this  case  was 
the  employment  and  supplying  of  an  unfit 
and  incompetent  fellow  servant  and  that  the 
Improper  action  of  this  fellow  servant  at  the 
time  of  the  accident  was  but  the  natural  and 
logical  result  of  the  defendant's  negligence 
In  placing  him  In  a  position  of  responsibility, 
and  that  the  facts  of  the  accident  itself  form 
but  a  small  part  of  the  res  gestae  of  the  case. 
That  the  declarations  or  admissions  of  an 
agent  made  while  acting  within  the  scope  of 
his  authority  in  regard  to  the  transactions 
depending  at  the  very  time,  may  be  given  In 
evidence  against  his  principal,  as  a  part  of 
the  res  gestae,  is  a  well-settled  rule  of  law. 
For,  where  the  acts  of  the  agent  will  bind  the 
principal,  there  his  representations,  declara* 
tions,  and  admissions  respecting  the  subject- 
matter  will  also  bind  him,  if  made  at  the 
same  time  and  constituting  a  part  of  the 
transaction.  Sto.  Ag.  (gtb  Ed.)  §  134.  Bat 
the  declarations  or  admissions  of  an  agent 
not  made  at  the  time  of  the  transaction  to 
wlilch  tiiey  relate  are  not  competent  evidence 
against  the  principal  unless  they  are  so  im- 
mediately connected  with  the  transaction  In 
I)oint  of  time  and  circumstance  as  in  fact  to 
constitute  a  part  thereof.  See  A.  &  E.  Ency. 
Law  (2d  Ed.)  vol.  1,  pp.  695-698,  and  cases 
dted.  In  State  v.  Murphy,  16  R.  I.  530.  17 
Atl.  999,  SUness,  J.,  In  considering  the  ques- 
tlcm  as  to  the  admissibility  <rf  statements 


made  subsequent  to  the  Iiapt>enl^  of  Uie 
transaction,  said:  "^he  principle  upon  which 
the  admission  of  snch  evidence  rests  is  that 
declarations  after  an  act  may  nerertheleas 
spring  so  naturally  and  InvoluntsrUy  from 
the  thing  done  as  to  nsveal  its  (diaracter,  and 
thns  belong  to  It  and  be  a  part  of  It;  also  to 
rebut  all  Inference  of  calculation'  1b  nukiag 
Ijie  declarations,  and  thus  to  entitle  them  to 
credit  and  weight  as  evidence  of  the  transac- 
tion Itself."  in  that  case  the  statements 
which  were  admitted  In  evidence  as  part  of 
the  res  gestae  were  made  about  10  or  15  min- 
utes after  the  deadly  assault  in.  question,  and 
by  the  person  who  was  assaulted.  In  Graves 
V.  People,  18  Ck>la  170,  82  Pac.  68,  Chief  Jus- 
tice Hayt,  in  delivering  the  opinion  of  the 
court,  adopts  Mr.  Wharixin's  definition  of  res 
gestae,  which  is  as  follows:  "Bes  gestae  are 
events  speaking  for  themselves  through  the 
Instinctive  words  and  acts  of  participants,  not 
the  words  and  acts  of  participants  when  nar- 
rating the  events.  What  is  done  or  said  by 
participants  under  the  immediate  spur  of  a 
transaction  becomes  thus  part  of  the  transac- 
tion, because  it  is  then  the  transaction  that 
thus  speaks.  In  snch  cases  it  is  not  neces- 
sary to  examine  as  witnesses  the  persons 
who,  as  participators  in  the  transaction,  thus 
iBstinctively  spoke  or  acted.  What  they  did 
or  said  is  not  hearsay.  It  is  part  of  the 
transaction  itself."  Under  the  law  as  above 
declared,  we  fail  to  see  that  the  evidence  ob- 
jected to  in  the  case  at  bar  was  admissible  as 
part  of  the  res  gestae.  For,  In  the  first  place, 
Mr.  Potter  was  not  a  participant  in  the  trans- 
action in  question,  and  knew  nothing  about  It 
ontil  informed  thereof  the  day  following; 
and,  in  the  second  place,  his  declaration  or 
admission  did  not  spring  naturally  and  Invol- 
untarily from  the  thing  done,  so  as  to  illus- 
trate its  character  and  form  a  part  thereof, 
but  on  the  contrary,  it  was  a  statement  evi- 
dently deliberately  made,  after  learning  from 
another  of  tfce  happening  of  the  aocident  In 
other  words,  the  statement  and  admission 
simply  had  to  do  with  Mr.  Potter's  decision 
that  in  view  of  what  had  happened,  and  In 
view  of  the  incompetency  of  Fenner,  he  should 
not  be  permitted  to  again  act  as  motorman. 
It  therefore  lacks  the  most  essential  elements 
of  res  gestae.  That  it  was  competent  for  the 
plaintiff  to  prove,  by  proper  testimony,  that 
Manager  Potter  had  previous  knowledge  of 
the  incompetency  of  the  motorman,  may  be 
conceded.  For  it  is  doubtless  true  that 
knowledge  by  a  superintendent  or  manager 
having  the  control  and  management  of  a 
street  railroad,  including  the  power  to  em* 
ploy  and  discharge  conductors  and  motormen. 
Is  knowledge  to  the  company.  Huntingdon 
Railway  Co.  v.  Decker,  82  Pa.  119.  But  while 
this  is  so,  it  was  held  in  the  case  Just  dted 
that  a  conversation  had  with  the  superin- 
tendent on  tiie  day  following  tlie  accident 
and  relating  thereto,  to  the  effect  that  the 
conductor  had  disobeyed  orders,  etc.,  was  in- 
admissible, and  a  new  trial  was  graAted  on 
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account  at  tb*  ImDrooev  ajteilis9H)i\  <}f  tbiii  %» 
tixuony.  Tlie  case  ot  M.cOienoott  v.  Railway 
Co.,  73  Ma  016,  89  Am.  Be»,  626,  is  stxongly 
la  point  In  support  of  ttw  position  wbicb  w« 
bKn  taken.  Tb«re  tbe  plalotUC  was  employ- 
«d  as  a  laborer  on  track  repairs,  an4  was  In- 
jured, as  be  alleged.  In  consequence  of  tbe 
nesllsence  of  one  Dawaon,  tbe  defendant's 
section  foreman.  In  baring  permitted  a  bond 
car  to  be  on  tbe  track  wben  tbe  track  sbould 
bare  been  clear  for  tbe  passage  of  trains,  and 
In  n^lgently  and  carelessly  ordering  tbe 
plaintiff  to  remove  tbe  car  In  tbe  face  of  aa 
approiacblng  train.  Xbe  plaintiff  furtber  al- 
leged tbat  tbe  section  foreman  was  incompe- 
trat,  and  tbat  tbe  defendant  bad  knowledge 
of  tbat  fact  before  tbe  Injury  complained  of 
oocorred.  To  sustain  the  allegation  of  tbe  in- 
competency  ct  Dawson,  and  tbe  knowledge  of 
ttie  company  tbat  be  was  incompetent,  tbe 
plaintiff,  against  defendant's  objection,  was 
permitted  to  testify  tbat  some  days  after  tbe 
accident  be  saw  Mr.  Goodwin,  tbe  (lefendant's 
roadmaster  wben  tbe  accident  occurred, 
wbofle  duty  it  was  to  employ  and  discbarge 
section  foremen,  and  tbat  Goodwin  told  the 
plaintiff  tbat  Dawson  was  Incompetent  And 
tbe  principal  question  in  that  case  relates  to 
the  admissibility  of  tbe  evidence  referred  to. 
In  delivering  the  opinion  of  the  court,  Henry, 
J.,  qvotes  with  approval  tbe  statement  of 
Chief  Justice  Dallas  in  Gow's  N.  P.  Rep.  p. 
456,  as  follows:  "It  is  not  true  that,  where 
an  agency  Is  establlsbed,  the  declarations  of 
tlie  agent  are  admitted  in  evidence  merely  be- 
canse  th^  are  bis  declaratlona  They  are 
only  evidence  when  tbey  form  part  of  tbe 
contract  entered  into  by  tbe  agent  on  the  be- 
half of  bis  principal,  and  in  tbat  single  case 
tbey  become  admissible^"  Judge  Henry  then 
said:  "Tbe  declarations  of  an  agent  at  a  dif- 
ferent time  bave  been  decided  not  to  be  evi- 
dence. Indeed,  the  cases  on  the  subject  draw 
tills  distinction  between  the  declarations  of 
an  agent  accompanying  the  making  of,  and, 
therefore  forming  a  part  of,  the  contract,  and 
those  made  either  at  a  subsequent  or  antece- 
doit  period.  This  is  now  the  well-establisb-: 
ed  doctrine,  and  its  application  to  other  acts 
of  an  agent  besides  that  of  making  contracts 
is  equally  well  settled.  Tbe  declarations  of 
an  agent  are  received,  not  as  admissions,  but 
as  a  part  of  the  res  gestee.  •  •  ♦  The  dec- 
laration of  Goodwin,  tbe  roadmaster,  was  not 
made  at  tb^  time  of  tbe  disaster  to  tbe  plain- 
tiff, and  bad  no  connection  whatever  with  it 
la  tbe  chain  of  causation.  Tbe  question  was 
whether  the  company  bad  knowledge  of  the 
incompetency  of  Dawson,  and  while  knowl- 
edge on  that  subject  possessed  by  Goodwin, 
the  roadmaster,  was  knowledge  of  the  com- 
pany, the  fact  tbat  Goodwin  bad  such  knowl- 
edge must  be  proved  against  tbe  defendant, 
as  any  other  fact,  by  tbe  testimony  of  wit- 
nesses, and  not  by  tbe  declaration  of  third 
parties;  and,  so  far  as  proof  of  tbat  fact  is 
concerned,  bis  declarations,  except  as  a  part 
of  tbe  res  gesto;,  stand  upon  the  same  footing 


as  declarations  made  by  othw  persons."  To 
tbe  same  general  effect,  see  Robinson  v.  Fltcb- 
burg  Ry.  Co.,  7  Gray,  92;  Micb.  Cent  Ry.  Co. 
X.  Carrow,  7S  111.  348,  24  Am.  Rep.  248;  Luby 
V.  H.  River  By.  Co.,  17  N.  T.  131;  Vorry  v. 
Burlington  Ry.  Co.,  47  Iowa,  549;  Gt  West- 
em  Ry.  Co.  V.  Willis,  18  a  B.  (N.  S.)  748; 
Memphis  Railway  Co.  v.  Maples,  63  Ala.  601; 
Blgley  V.  Williams,  80  Pa.  107;  1  GreenL  Bv. 
(16th  Ed.)  t  184;  Williamson  v.  By.  Co.,  144 
Mass.  148.  10  N.  B.  790;  Vlcksburg,  etc.  By. 
V.  O'Brien,  119  U.  S.  99,  7  Sup.  Ct  172,  30  L. 
ESd.  299;  Packet  Co.  v.  Clough,  20  Wall.  528, 
22  L.  Ed.  406;  Aidridge's  Adm'r  v.  Furnace 
Ca,  78  Mo.  559;  Am.  S.  S.  Ca  v.  Landreth, 
102  Pa.  131,  48  Am.  Bep.  196. 

Upon  examination  of  tbe  case  of  Ward  r. 
White,  86  Va.  212,  9  &  E.  1021.  18  Am.  St 
Rep.  883,  cited  by  plaintifTs  counsel,  we  are 
nnable  to  see  that  It  sustains  their  position 
in  tbe  case  at  bar.  For,  while  it  holds  that 
the  incidents  of  a  particular  litigated  act 
which  are  Illustrative  thereof  may  be  sep- 
arated from  tbe  act  by  a  considerable  lapse 
of  time,  yet  it  holds  that  in  order  to  be  ad- 
missible as  part  of  tbe  res  gestae,  "they 
must  stand  in  immediate  causal  relation  to 
the  act"  and  such  was  clearly  not  the  fact 
in  the  case  at  bar.  Mayes  v.  State,  64  Miss. 
330,  1  South.  733,  60  Am.  Bep.  58,  also  cited 
by  plaintifTs  counsel,'  while  holding  tbat 
there  are  no  limits  of  time  within  which  the 
res  gestae  can  be  arbitrarily  confined,  yet 
holds  that  according  to  all  the  authoritieB, 
the  true  inquiry  is  whether  tbe  declaration 
is  a  verbal  act  illustrating,  »plainlng,  or  In- 
terpreting other  parts  of  tbe  transaction, 
of  which  it  is  itself  a  part  or  is  merely  a 
history,  or  a  part  of  a  history,  of  a  com- 
pleted past  affair,  and  that  in  the  one  case 
it  is  competent  while  in  tbe  other  it  is  not 
State  V.  Daugherty,  17  Nev.  376,  30  Pac. 
1074,  does  not  support  the  plaintiff's  case. 
Tbe  late  case  of  Roberts  v.  Blakely  Mill  Co. 
(Wash.)  70  Pac.  Ill,  while  seeming  to  furnish 
some  support  to  the  plaintifTs  position,  yet 
we  do  not  think  it  goes  to  tbe  extent  of 
sustaining  it  In  that  case  tbe  plaintifTs 
witnesses  were  permitted  to  testify  to  cer- 
tain statements  concerning  the  accident  there 
In  question  made  by  Mr.  Tew,  defendant's 
general  superintendent  and  manager  of  tiie 
railroad.  Mr.  Tew  arrived  at  the  scene  of 
the  -wreck  about  three  hours  after  it  oc- 
curred. Soon  after  bis  arrival  he  was  ex- 
amining tbe  same,  and  one  of  the  witnesses 
testified  as  follows:  "I  heard  him  say —  He 
was  looking  at  the  flanges,  and  be  said,  'If 
the  company  use  any  more  Taooma  wheels,' 
be  would  not  work  any  longer  for  them." 
Another  witness  testified  that  Mr.  Tew  at 
the  same  time  and  place  said:  "This  puts 
me  in  a  devil  of  a  fix,  and  I  can't  be  putting 
in  new  wheels  under  the  cars  all  tbe  time." 
Tbe  court  ruled  tbat  these  declarations  were 
admissible  on  the  ground  that  they  were 
spontaneous  and  tended  to  explain  the  trans- 
action, and  that  so  short  an  interval  of  time 
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bad  elapsed  between  the  happening  of  the 
accident  and  the  making  of  said  statements 
as  to  render  premeditation  improbable.  It 
would  certainly  seem  that  this  was  carry- 
ing the  doctrine  of  res  gestae  to  an  extreme 
length,  and  particularly  in  view  of  the  fact 
that  Tew  was  not  a  participator  In  or  wit- 
ness of  the  transaction  In  question,  and  that 
the  admissibility  of  such  testimony  was  at 
least  very  doubtful.  But  accepting  the  de- 
cision of  the  learned  court  aa  good  law,  it 
falls  short  of  sustaining  the  plaintiff's  posi- 
tion In  the  case  at  bar,  for  here  the  state- 
ments wer6  not  made  until  the  next  day,  and 
even  then  they  were  not  made  in  view  of  the 
wreck,  but  deliberately — ^presumably  at  his 
office — and  to  an  employ^,  by  way  of  instruc- 
tion. The  case  of  Wabash  Ry.  v.  Brow,  65 
Fed.  941,  18  C.  O.  A.  222,  cited  by  plaintiff, 
is  a  case  which  undoubtedly  sustains  the 
position  taken  by  plaintiff;  and,  in  view 
of  the  eminence  and  great  learning  of  Judge 
Taft  and  his  associates  who  rendered  the 
opinion,  it  is  certainly  entitled  to  much 
weight  The  main  question  discussed  In  the' 
case,  however,  was  one  of  jurisdiction,  and 
not  the  one  which  Is  now  before  us  In  the 
case  at  bar.  And  It  is  to  be  noted  that  the 
question  of  res  qestae  was  passed  upon 
without  any  discussion  or  citation  of  au- 
thorities, and  it  would  seem  to  have  been 
treated  as  a  matter  of  minor  ImiKtrtance 
in  the  decision  of  the  case.  But  however 
tUs  may  have  been,  the  decision  upon  that 
question  seems  to  us  to  be  clearly  contrary 
to  the  great  weight  of  authority,  and  hence 
should  not  be  followed. 

But  ooun.sel  for  the  plaintiff  contend  that 
the  testimony  in  question  was  admissible 
on  another  ground,  viz.,  that  the  statement 
was  made  by  the  general  manager  of  the 
defendant,  acting  within  the  scope  of  his 
authority ;  that  it  was  a  statement  made  to 
a  subordinate  in  the  course  of  conducting 
the  business  of  the  defendant  in  the  matter 
of  providing  proper  servants,  and  that  It  was 
not  a  statement  of  knowledge  or  Informa- 
tion gained  as  a  result  of  the  accident,  but 
one  regarding  the  standard  set  by  the  de- 
fendant for  the  selection  of  motormen;  and 
that  the  statement  that  Fenner  was  not  up 
to  that  standard  was  a  fact  which  was  as 
well  known  before  as  after  the  accident.  In 
support  of  this  contention  the  following 
cases,  amongst  other,  are  cited:  Illinois 
Cent  R.  B.  v.  Tronstine,  64  Miss.  834,  2 
South.  255 ;  Morse  v.  Conn.  Blver  By.  Co.,  6 
Gray,  450;  Lane  y.  Boston  R.  B.  Co.,  112 
Mass.  455;  Green  v.  Boston  &  Lowell  B.  B. 
Co.,  128  Mass.  221,  85  Am.  Bep.  370;  Bum- 
side  V.  Grand  Trunk  By.,  47  N.  H.  554,  93 
Am.  Dec.  474;  McPherrin  v.  Jennings,  66 
Iowa,  622,  24  N.  W.  242 ;  Anvil  Mining  Co. 
V.  Humble,  153  U.  S.  540,  14  Sup.  Ct.  876, 
88  L.  Via.  814;  McGenness  v.  Adriatic  Mills, 
116  Mass.  177 ;  Oil  City  Fuel  Co.  v.  Boundy, 
122  Pa.  449,  460,  15  Atl.  865;  W.  U.  Tel. 
Co.  T.  Yopst,   118  Ind.  248,  259,  20  N.  B. 


222,  3  L.  B.  A.  224;    C,  B.  &  Q.  R.  B.  Co. 

V.  Coleman,  18  lU.  297,  299,  68  Am.  Dec. 
644;  St  Louis  &  San  Fran.  B.  B.  Co.  v. 
Weaver,  35  Kan.  412,  430,  11  Pac.  408,  57 
Am.  Bep.  176;  Abbott  v.  '76  Land  &  Water- 
Co.,  87  Cal.  323.  328,  26  Pac.  693.  These' 
cases  are  to  the  general  effect  that  the. 
declarations  of  an  agent,  made  while  acting- 
within  the  scope  of  tiis  authority  and  while 
the  transaction  is-  depending,  are  admissible 
In  evidence  against  the  principal — ^a  rule 
which  we  have  hereinbefore  recognized,  and 
about  which  there  can  be  no  question.  Thus, 
in  Morse  v.  Conn.  Blver  B.  B.  Co.,  supra,  it 
was  held  that  the  statements  of  the  con- 
ductor and  baggagemaster  in  relation  to  the 
loss  of  a  trunk  on  a  railroad,  made  to  the 
owner  upon  Inquiries  by  him  on  the  morning 
after  the  loss,  were  admissible  upon  the- 
ground  that  such  statements  were  made 
by  them  as  agents  of  the  defendant  within 
the  scope  of  that  agency  and  while  it  con- 
tinued. In  Burnside  v.  Grand  Trunk  By. 
Co.,  supra.  It  was  held  that  the  statements' 
of  the  general  freight  agent  of  the  defend- 
ant as  to  the  condition  of  goods  delivered 
to  him  for  transportation,  made  while  the 
goods  were  In  transit,  were  admissible  In 
evidence  against  the  company.  "So  long  as 
the  duty  of  the  defendants  to  transport  the 
goods  continued,"  said  the  court,  "the  author- 
ity of  the  agent  would  continue,  and  so  long 
his  declarations  in  respect  to  It  would  be  re- 
garded as  the  declarations  of  the  principal." 
In  Green  v.  Boston  &  Lowell  B.  B.  Co., 
supra,  the  evidence  admitted  was  between' 
the  plaintiff  and  one  Bolfe,  who  was  a' 
freight  agent  of  the  defendant,  who  made 
the  contract  with  the  plaintiff,  and  who  was 
the  person  to  whom  the  plaintiff  might 
properly  apply  to  account  for  the  missing 
case.  .And  the  court  held,  and  very  properly, 
that  statements  made  by  him  In  the  course 
of  Investigating  the  matter  of  the  loss  would 
be  declarations  within  the  scope  of  hto 
agency,  and  admissible  against  the  defend- 
ant 'While  we  see  no  reason  to  question 
the  soundness  of  these  and  other  similar 
decisions,  we  must  hold  that,  for  the  reasons 
already  given,  they  are  not  applicable  to 
the  case  at  bar,  and  hence  that  the  sec- 
ond ground  taken  by  plalntlfTs  counsel  In 
support  of  the  admissibility  of  the  testi- 
mony in  question  Is  untenable.  And  here  we 
may  observe  that  In  the  case  of  Oil  City 
Fuel  Co.  V.  Boundy,  122  Pa.  449,  16  At!. 
865,  which  is  cited  by  plalnttfTs  counsel 
In  support  of  the  proposition  last  above 
considered,  the  court  held  that  "It  is  impera- 
tive. In  cases  of  alleged  tortious  conduct, 
such  aa  negligence,  unless  the  act  Is  espe- 
cially authorized,  that  the  admissions  of  the 
agent  must  be  part  of  the  res  gestae ;  other- 
wise they  are  hearsay." 

The  defendant's  counsel  took  exception  to 
the  granting  by  the  court  of  the  plaintiff's 
third  request  to  charge  the  Jury,  which  re- 
quest was  as  follows:    "If  the  master  care- 
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lessly  place  by  the  side  of  the  8»7ant  anotta- 
&!,  unskUled  and  Incompetent,  and  damage 
results  to  the  servant  In  consequence  of  .It, 
the  master  Is  liable.  And  this  is  so  whether 
the  :taoompetence  or  want  of  skill  of  the  fel- 
low servant  existed  when  he  was  hired,  or 
has  come  upon  blm  since,  and  he  has  been 
continaed  in  the.  service  with  notice  or 
tmowledge,  or  means  of  knowledge,  on  the 
part  of  the  master  of  the  Incompetence  or 
unskiUfulness."  The  court  said;  "I  am 
obliged  to  modify  that  slightly,  so  that  it  will 
read:  'If  the  master  carelessly  place  by  the 
side  of  one  servant  another,  unskilled  and  in- 
competent, which  unskiUfulness  and  Incom- 
petence was  unknown  to  the  first-named  serv- 
ant, or  by  the  exercise  of  reasonable  care 
the  Incompetence  and  unskiUfulness  might 
hare  been  unknown  to  the  first-named  serv- 
ant, and  danger  results  to  the  servant  in  con- 
sequence, the  master  is  liable.  And  that  is 
BO  whether  the  incompetence  or  want  of  skill 
of  the  fellow  servant  existed  when  he  was 
hired,  or  has  come  upon  him  since,  and  he 
has  been  continued  in  the  service  with  no- 
tice or  knowledge,  or  means  of  knowledge, 
upon  the  part  of  the  master  of  the  incompe- 
tence and  unskiUfulness.'"  We  see  no  sub- 
stantial objection  to  the  request  as  presented 
by  plaintlfTs  counsel,  or  to  that  which  was 
granted  by  the  court,  taken  In  connection 
with  the  charge  as  a  whole. 
.  The  defendant's  fourteenth  request  to 
charge  was  as  follows:  "Even  If  the  motor- 
man  was  incompetent,  if  the  defendant  did 
not;  or,  in  the  exercise  of  reasonable  care, 
might  not  have  had  knowledge  of  such  fact; 
the  verdict  must  be  for  the  defenuant"  This 
request  was  refused,  subject  to  exception. 
That  it  was  correct,  as  a  proiwsltion  of  law, 
cannot  be  doubted;  but  as  we  find  upon  ex- 
amination of  other  requests  to  charge,  which 
were  granted,  that,  substantially  the  same 
rule  of  law  was  laid  down,  the  defendant  has 
no  cause  of  complaint  For,  as  we  have  fre- 
quently held,  if  the  charge  as  a  whole  states 
flie  law  correctly.  It  will  not  be  held  error  on 
the  part  of  the  court  to  have  refused  a  par- 
ticular request  which  was  already  embodied 
in  the  charge.  In  other  words,  a  court  is  not 
called  upon  to  emphasize  a  particular  propo- 
sition of  law  by  repeating  it  to  the  Jury. 

The  exceptions  to  the  charge  and  refusal 
to  charge  are  therefore  overruled. 

Finally,  as  the  declarations  of  Manager 
Potter  to  the  witness  Whltaker,  as  detailed 
by  the  latter,  would  naturally  have  great 
weight  vrlth  the  Jury,  and,  for  aught  we 
know,  may  have  bad  a  controlling  influence 
In  determining  their  verdict  upon  the  ques- 
tion of  the  competency  of  the  motorman,  and 
also  as  to  the  knowledge  of  the  company  re- 
garding the'same,  it  is  clear  that  the  error 
in  admitting  the  testimony  In  question  was 
not  a  harmless  one,  but  one  by  which  the 
defendant  was  prejudiced,  and  hence  that 
a  new  trial  must  be  granted.  Graham  v. 
Coupe,  9  B.  I.  478;  Tourgee  v.  Rose,  19  B.  I. 


432,  37  Atl.  9.    It  Is  therefore  unnecessary  to 
consider  the  other  grounds  relied  on  by  de- 
fendant 
Petition  for  new  trial  granted. 

06  B.  I.  64) 
ANDEBSON  ▼.  WILLIAMS. 
(Supreme  Court  of  Rhode  Island.     March  28, 
1904.) 

KZBCUTOBS    AND    ADKINISTIUTOBS  —  CI.AIUS — 

PBESENTATION— FAILUBB  TO  PRESENT— 

EFFECT — ACTION. 

1.  Under  Gen.  Laws  1896,  c  215,  (  2,  re- 
quirinz^  the  presentation  of  claims  against  a  de- 
cedent s  estate  to  the  administrator  as  a  pre- 
requisite to  suit,  and  providing  that  no  claims 
other  than  those  presented  can  be  enforced,  a 
claimant,  who  has  presented  a  claim  for  a  defi- 
nite sum  for  services  rendered  a  decedent  dur- 
ing a  definite  period,  cannot  sue  for  other 
services  rendered  outside  the  period  or  for  an 
amount  greater  tbah  that  originally  claimed. 

Action  in  assumpsit  by  Barbara  A.  Ander- 
son against  William  Williams,  executor. 
Heard  on  demurrer  to  the  replication.  De- 
murrer sustained. 

Argued  before  STINESS,  C.  J^  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Ballou  &  Tower,  for  plaintiff.  Norria  ft 
Hoffman,  for  defendant. 

DOUGLAS,  J.  The  declaration  in  this  case 
contains  three  counts:  The  first  alleges  a 
special  contract  by  the  defendant's  testator, 
Matthew  Yoimger,  to  bequeath  to  the  plain- 
tiff a  sum  of  money  exceeding  $2,800  if  the 
plaintiff  should  peifbrm  certain  work  for  blm, 
and  the  performance  of.  the  contract  by  the 
plalntifi^  and  the  default  of  the  testator;  the 
second  is  a  count  for  ^171.60  for  work,  skill, 
care,  and  diligence  as  housekeeper,  servant; 
and  nurse  for  the  testator;  and  the  last  is  a 
count  for  Interest  It  appears  from  the  plain- 
tiff's bill  of  particulars  that  she  is  suing  to 
recover  for  services  from  February,  18S4,  to 
September,  1899. 

The  defendant  pleads  specially  that  the 
plaintiff  did  not  file  the  claims  set  forth  In 
the  declaration  with  him,  nor  with  the  pro- 
bate court  of  the  town  of  Bristol,  within  six 
months  from  the  date  of  the  defendant's 
first  advertisement  of  the  notice  of  his  quali- 
fication as  executor. 

To  this  plea  the  plaintiff  replies,  "Actio 
noo,"  etc,  because  she  saith  that  she  did 
present  to  said  defendant  executor,  and  also 
filed  in  the  clerk's  oflSce  of  the  court  of  pro- 
bate of  Bristol,  a  claim  for  services  rendered 
by  her  for  said  defendant's  testator  during 
his  lifetime  within  six  months,  etc.;  "yet,  by 
reason  of  mistake  on  the  part  of  the  plaintiff 
as  to  her  right  to  recover  for  her  services  ren- 
dered for  said  testator  for  the  entire  time 
and  for  the  entire  amount  of  her  compensa- 
tion for  said  services  rendered  in  her  said 
declaration  mentioned  beyond  the  period  of 
six  years  next  before  the  death  of  said  testa- 
tor, she  presented  to  the  said  defendant  and 
filed  In  the  office  of  the  derk  of  the  court  of 
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probate,  an  aforesaid,  a  claim  for  acrvlcet 
remdered  by  taer  for  said  testator  duriiic  tbe 
said  period  of  six  years,  or  thereabouta,  next 
before  tbe  death  of  said  testator,  of  the  time 
mentioned  in  plaintiff's  declaration,  being  a 
part  of  the  same  serrices  rendered  by  the 
plaintUt  for  the  defendant's  said  testator  for 
the  period  of  time  as  in  her  said  declaration 
mentlcHied,  aad  also  including  In  tiie  said  claim 
for  services  her  claim  for  the  sum  of  twenty- 
five  hundred  dollars  as  compensation  therefor, 
instead  of  prosecuting  the  said  defendant  ex- 
ecutor, and  flling  In  said  clerk's  office  of  said 
court  of  probate,  as  aforesaid,  as  she  right* 
fully  might  have  done,  but  for  her  said  mis- 
take, her  claim  for  services  rendered  by  her 
during  the  entire  period  of  time  during  which 
she  rendered  the  said  services  for  the  testator 
during  his  lifetime,  and  for  the  sum  of  forty* 
one  hundred  and  seventy-one  'o/ioo  dollars, 
as  compensation  for  said  services  rendered 
as  in  plaintiff's  declaration  mentioned;  and 
this,"  etc. 

To  this  declaration  the  defendant  demurs, 
and  the  questions  are  thus  raised  whether  a 
claim  for  $2,900  for  services  rendered  will 
support  an  action  for  damages  for  nonper- 
formance of  a  special  promise  to  pay  for 
services  by  a  legacy  of  more  than  $2,800» 
and  whether  the  notice  of  a  claim  for  $2,500 
for  eik  years'  services  will  support  an  action 
for  94,171.D0  for  services  covering  a  longer 
period;  or,  in  other  words,  can  the  plaintiff 
recover  upon  the  first  count  at  all?  and  can 
•he  recover  upon  the  second  count  for  serv- 
ices In  excess  of  her  claim  filed  with  the  de^ 
fendant?  We  think  that  both  these  qnes* 
tlons  must  be  answered  In  the  negative. 

The  statute  (Geb.  Laws  1896,  c.  215,  (  2) 
requires  that,  before  any  claim  of  a  creditor 
against  the  estate  of  a  deceased  person  can 
be  put  in  suit  against  the  executor  or  admin* 
istrator,  it  must  be  presented  to  the  execu- 
tor or  administrator,  or  filed  In  the  clerk's 
office  of  the  probate  court,  within  six  months 
from  the  date  of  his  first  advertisement,  or 
within  one  year  If  the  court  shall  extend  th« 
time;  and  the  statute  also  prescribes  that 
"no  claims  other  than  those  presented  as 
aforesaid  can  be  enforced  against  said  es- 
tate, but  other  Just  claims  may  be  paid  by 
the  executor  or  administrator  of  aolv«nt  es- 
tates out  of  assets  In  his  hands  at  any  time." 
It  Is  plain  that  the  claim  set  out  in  the  first 
count  in  this  case  was  never  presented  as  re- 
quired by  the  statute;  but  the  plea  Is  to  the 
.Whole  declaration,  so  that,  if  the  second 
count  is  good,  the  plea  must  be  overruled, 
and  the  demurrer  sustained. 

While  we  should  hesitate  to  apply  the  bar 
of  the  statute  to  a  claim  which  had  been  sub- 
stantially made,  though  lacking  In  technical 
exactness  of  statement,  or  to  a  claim  which 
omitted  to  state  unliquidated  damages,  yet 
we  cannot  concede  the  right  of  a  credlto  - 
who  has  stated  a  claim  for  a  d^nite  sum  c,: 
money,  for  services  rendered  in  a  definilc 
period  of  time,  to  sue  for  other  services  ren- 


dered outside  at  that  period,  or  for  m  amount 
Of  money  greater  than  that  originally  claim- 
ed. A  reasonable  time  is  given  to  crttditors 
to  present  their  claims,  bat  when  tiiat  p«rfod 
tias  expired  the  executor  baa  the  right  to  re- 
gard the  claims  which  are  filed  as  consUtnt- 
ing  the  maximum  indebtedness  of  the  estate 
and  to  deal  with  it  aoeoidlngly.  He  la  re- 
quired, within  SO  days  after  the  expiration 
of  the  time  for  filing  claims,  to  file  his  state- 
ment allowing  or  denying  the  validity  of 
these  same  claims  (Pub.  Lawa  1900-01,  a 
HMy,  and,  if  commisBloneta  are  appointed 
or  suit  la  brought,  it  is  the  claim  presented 
which  goes  before  the  commissioners  or  ttae 
court  No  provision  Is  made  for  tbe  deter- 
mination of  any  question  not  embraced  in 
the  claim  as  originally  presented.  If  one 
creditor  may  increase  his  claim,  so  may  all; 
and  an  executor  who  has  funds  sufficient  to 
pay  tbe  claims  as  originally  filed  may  be  seri- 
ously embarrassed  from  beginning  to  settle 
the  estate  as  solvent  and  finding  later  that  It 
is  insolvent. 

Tbe  object  of  the  statute  is  to  facilitate 
the  settl^nent  of  the  estates  of  deceased  per- 
sons, and  to  make  all  the  prescribed  steps 
towards  the  distribution  of  the  estate  con- 
clutive  when  they  have  once  been  taken. 
This  conclusion  is  in  harmony  with  the  for- 
mer decisions  of  this  court  In  Atwood  v. 
B.  I.  Agricultural  Bank,  2  R.  I.  191,  196,  at- 
tention Is  called  to  the  fact  that  the  general 
Statute  of  limitations  makes  several  excep- 
tions In  favor  of  persons  under  disability, 
but  that, none  of  these  exceptions  are  made 
by  the  special  statute  of  limitations  of  ac- 
tions against  executors  and  administrators; 
"and  this  fact,"  say  tbe  court  "shows  that 
the  Legislature  intended  the  limitation  should 
be  absolute."  In  Providence  Steam  Carpet 
Beating  Co.  ▼.  Hazard,  20  R.  I.  131,  S7  AtL 
036,  it  was  held  that  a  creditor  of  an  Insol- 
vent estate,  who  by  accident  or  mistake  has 
failed  to  present  bis  claim  to  the  commis- 
sioners within  the  time  limited,  has  no  rem- 
edy, except  to  ask  the  probate  court  to  ex- 
tend the  time  limits.  In  Thompson  ▼.  Hox- 
Bie,  25  R.  L  877,  380,  55  Atl.  930,  the  court 
construe  Gen.  Laws  1896,  c.  216,  |  2,  as  an 
absolute  requirement  which  must  be  com- 
piled with  to  secure  the  right  to  bring  suit 

The  demurrer  must  be  sustained,  and  the 
replication  overruled. 


(MB.  I.  <« 
BOWEN  V.  WHITH  et  al. 
(Supreme  Conrt  ot  Rhode  Island.     B^b.  20, 
1904.) 

COVENANT  —  ACTIONS  —  PLEADINGS  —  VKBDICT 
— SnRPLUSAOB-^>&ACTICB— ABBKST  OV  JtlDO- 
HENT— DEFECT  OF  PLEADINGS— IRSESPONSIVB 
VEBDICT  —  NEW  TBIAL8  —  EVIDENCE  —  SELF- 
BEBVINO  WBITINOS. 

1.  Au  otnisBion  of  tiie  formal  ooaclnding 
words  of  a  pleading  cannot  be  taken  advantage 
of  by  a  motion  in  arrest  of  judgment 

f  1.  Bee  Judsmeut,  vol.  SO,  Cent  Dig.  {  4(9. 
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2.  In  ft  declantlon  o{  eovenant,  *  eoncltidliiB 
phraae,  "whereby  an  Actum  hath  accrued,"  eta, 
being  appropriate  to  aa  action  of  debt,  may  be 
treated  aa  surplusage. 

3.  Judgment  will  not  be  arrested  tor  lack  Of 
•a  eaeential  averment  In  the  declaration  trhich 
fa  contained  by  impliaation  in  avennents  oaed. 

4.  In  covenant  against  the  sureties  on  a  bond 
^ven  to  secure  the  performance  of  an  agree- 
ment by  the  plaintltr  and  another,  binding  the 
parties  to  furnish  and  receive  certain  quantl-' 
ties  of  ice,  it  was  error  tor  the  Jury  to  find  sen- 
erally  against  defendant'  ahd  assess  plaintiFIs 
damagea ;  but  it  should  have  found  affirmative- 
ly or  negatively  upon  the  special  issues  raised, 
whereapon  jndgment  could  have  been  rendered 
for  the  penal  sum  of  the  bond,  and  the  damages 
have  been  assessed  by  the  court  or  another 
Jar7,  according  to  equity  and  good  oonscienet, 
as  provided  by  Oen.  Liaws  1896,  e.  246, 1  4. 

5.  Where  a  verdict  is  a  nullity,  but  the  decla- 
ration states  a  good  cause  of  action,  instead 
of  arresting  Judgment  as  at  common  law,  the 
present  practice  is  to  grant  a  new  trial. 

6.  It  was  proper  for  the  trial  court  to  reject 
evidence  affecting  the  credibility  of  plaintiff's 
Witness,  offered  oy  defendant  Before  plaintiff 
luid  rested  his  case. 

7.  A  letter  written  by  plaintiff  himself  nndsr 
drcnmstances  indicating  that  it  was  written 
for  the  purpose  of  msKing  evidence  for  him- 
self, and  not  So  nearly  in  the  presence  of  the 
transaction  to  which  it  related  as  to  necessarily 
exclude  the  idea  of  design  or  deliberation, 
should  have  been  excluded. 

8.  On  a  petition  for  a  new  trial,  where  the 
verdict  is  Irresponsive  to  the  issues,  it  is  im- 
material whether  it  is  supported  by  the  evidence 
or  not. 

Covenant  by  William  E.  Bowen  against 
Robert  H.  White  and  others.  Defendant  Rob- 
ert H.  White  petitions  for  new  trial.  Petl- 
tloB  granted. 

ArKued  bef<Hre  STINBSS,  C.  J.,  and  TIIi- 
UNOfiAST  <usd  DOUGLAS,  JJ. 

Cteorge  N.  Bliss,  John  P.  Beagan,  and  Wfl- 
Uam  G.  Bliss,  for  plaintiff.  WiUard  B.  Tan- 
ner, for  defendants. 

DOUGLAS,  J.  This  is  an  action  brought 
to  recover  for  breach  of  the  conditions  of  a 
bond  made  by  Edward  I.  White,  as  princi- 
pal, and  Robert  H.  White  and  J.  B.  Le  Bar- 
ton, aa  sureties,  to  secnre  the  performance 
of  a  certain  agreement  under  seal  between 
the  plaintiff  and  the  defendant  Edward  L 
White,  binding  the  parties  to  furnish  and 
receive  certain  quantities  of  ice.  Robert  H. 
White  only  was  served  with  process;  the 
others  named  as  defendants  being  without 
tlie  Jurisdiction.  Thie  declaration  commences 
In  covenant,  but  coududes  as  In  debt.  The 
pleas  are:  First,  that  the  plaintifl  refused 
to  perform  his  part  of  the  agreement,  where- 
by the  defendant  Edward  I.  White  was  ex- 
cused from  performing  his  part;  second,  that 
the  plaintiff  refused  to  accept  a  certain  large 
quantity  of  Ice,  whereby  the  defendant  Ed- 
ward I.  White  was  discharged  from  the  obli- 
gation of  the  Sgreement  The  plaintiff  trav- 
ersed the  first  plea,  and  concluded  to  the 
country.  To  the  second  plea  he  replied  that 
the  ice  alleged  to  have  been  shipped  was  of 
an  Inferior  quality  to  tliat  colled  for  by  the 
agreement,  and  concluded  with  a  verifica- 
tion.   W«  do  not  find  any  fnrthor  pleading. 


but  the  parties  evidently  considered  them- 
selves at  issue  np<m  the  first  plea  and  the 
second  replication,  for  the  case  was  called 
and  tried  before  a  Jury,  and  a  verdict  ren- 
dered as  follows:  "The  jmy  find  that  the  de- 
fendant Robert  H.  White  did  covenant  and 
does  owe  in  manner  and  form  as  the  plain- 
tiff has  in  his  declaration  thereof  complained 
against  bim,  and  assess  damages  for  the 
plaintiff  In  the  snm  of  $2,S00." 

The  defendant  thereupon  moved  In  arrest 
of  judgment  on  the  grounds:  First,  that  the 
only  breaches  assigned  In  the  declaration  are 
breaches  of  the  condition  in  th«  bond,  and 
that  no  breach  of  the  covenant  to  pay  the 
bond  Is  assigned;  second,  that  the  verdict 
was  wrong  in  form.  In  that  It  did  not  find 
that  the  covenant  to  pay  tl>e  penal  amount 
of  the  bond  was  broken,  and  that  it  illegally 
assessed  damages  and  attempted  to  cfaancer- 
Ise  the  bond.  Subsequently,  within  the  time 
allowed  by  the  court,  a  statement  of  the  evi- 
dence was  duly  presented  and  the  defendant 
filed  a  motion  for  a  new  trial:  (1)  Because 
the  verdict  was  against  the  evidence:  (2) 
because  the  conrt  erred  In  its  rulings  and  In 
Its  charge  to  the  Jury;  (8)  because  the  court 
overruled  the  motion  of  the  defendant  in  ar- 
rest of  Judgment  The  last  ground  Is  su- 
perfluous and  inaccurate,  as  the  motion  in  ar- 
rest was  not  overruled,  but  Immediately  cer- 
tified to  this  division,  imder  Oen.  Laws  1806, 
c.  261,  {  D,  and  is  how  before  this  division 
for  consideration. 

1.  The  defect  In  the  declaration  ia  one  of 
form,  and  an  omission  of  the  formal  conclad- 
ing  words  of  a  pleading  cannot  be  tsken  ad- 
vantage of  by  motion  in  arrest  Of  Judgment 
Black,  Judg.  i  100,  note  80.  There  Is  an  al- 
legation tliat  the  agreement  lias  been  vtelat- 
ed,  whereby  the  condition  of  the  bond  was 
broken,  and  the  penal  sum  was  forfeited,  and 
that  It  has  not  been  paid,  to  the  damage  of 
the  plaintiff,  etc.  The  words  "whereby  an 
action  hath  accrued,"  etc.,  which  are  appro- 
priate to  an  action  of  debt  may  be  treated 
as  surplusage.  Judgment  will  not  be  arrest- 
ed for  lack  of  an  essential  averment  in  the 
declaration  which  Is  contained  by  implica- 
tion in  averments  used.  Black,  Judg.  ^  100 
(144).  In  Douglas  y.  Hennessy,  15  R.  I.  279, 
8  Atl.  213,  7  Atl.  1,  10  Atl.  683,  the  declara- 
tion concluded,  "yet  the  defendant  hath  not 
paid  said  sum,  nor  the  penal  sum  of  said 
bond,  nor  any  part  of  the  same,"  etc. 

2.  The  objection  to  the  verdict  is  well  tak- 
en. It  does  not  decide  the  Issues  whl6h  arose 
upon  the  pleadings,  and  it  proceeds  in  viola- 
tion of  the  statute  to  chancerize  the  bond  be- 
fore Judgment.  The  court  and  counsel  seem 
to  have  lost  sight  of  the  fact  that  the  action 
was  upon  the  bond,  not  on  the  agreement 
which  it  secured.  No  doubt  the  plalntifr 
might  have  sued  upon  tbe  covenants  of  the 
agreement,  but  the  defendant  who  appeared 
here  was  not  a  party  to  that  document  He 
could  ovty  he  reached  as  surety  on  the  bond. 
As  the  condition  of  the  bond  was  that  the 
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agreemeQt:  shonld  be  kept^  It  was  proper-  for 
the  plaintiff  to  assign  breaches  of  the.  agree- 
ment open  which  he  founded  bis  claim,  that 
ttaf  bond  bad  been  forfeited,  and  the  issues 
made  up  were  whether  the  conduct  of  the 
plaintiff  had  excused  the  performance  of 
those  covenants,  and,  particularly,  whether 
the  plaintiff  had  shipped  ice  of  an  infe)dor 
quality.  During  the  progress  of  the  trial  the 
rule  of  computing  damages  was  discussed  ^s 
■if  that  were,  a  question  for  the  Jury,  and  the 
court  charged  the  jury,  among  other  thing?, 
as  follows:  "Gentlemen:  How  much  does 
Mr.  Bowen  owe  to  the  defendants,  if  any- 
thing? How  much  should  the  defendants  pay 
to  Mr.  Bowen,  if  anything?  is  simply  the 
question  you  have  here."  Having  listened  to 
this  discussion,  and  having  received  tbia  in- 
struction, we  are  not  surprised  that  the  Jury 
should  liave  returned  the  extraordinary  ver- 
dict which  they  brought  in,  though  we  should 
have  expected  the  plaintiff's  counsel  to  see 
that  the  formal  verdict  was  properly  drawn 
for  the  signature  of  the  foreman.  The  Jury 
.  sbould  have  found  affirmatively  or  negative- 
ly upon  the  Issues,  which,  like  all  issues  in 
the  action  of  covenant,  were  special.  Then, 
after  judgment  for  the  penal  sum  of  the 
bond,  the  court  or  another  Jury  should  have 
assessed  the  damages,  according  to  equity 
and  good  conscience.  Gen.  Laws  1896,  c. 
246,  (  4.  This  verdict  being  a  nullity  (Foster 
V.  Jackson,  Hob.  124),  a  motion  In  arrest  of 
Judgment  would  have  been  granted  at  com- 
mon law  (3  Bl.  Com.  393;  Black,  Judg.  i  96). 
As  the  declaration  in  this  case,  however, 
states  a  good  cause  of  action,  anu  the  par- 
ties came  to  issues  on  the  merits  of  the  case, 
it  seems  more  in  accordance  with  our  prac- 
tice, as  well  as  more  conducive  to  Justice,  to 
grant  a  new  trial.  It  is  said  in  Black,  Judg. 
{  96:  "Indeed,  a  motion  in  arrest  of  Judg- 
.rnent  is  now  usually  coupled  with  a  motion 
.for  a  new  trial,  the  latter  being  the  real  and 
important  object  of  the  application." 
'  8.  The  first  exception  of  the  defendant  was 
taken  to  the  rejection  of  a  certain  agreement 
between  the  plaintiff  and  a  third  party, 
whereby  the  plaintiff  agreed  not  to  use  Ice 
from  any  person  but  this  party.  The  agree- 
ment was  not  marked  for  ideutiflcatlon  and 
forms  no  part  of  the  allowed  statement  De- 
fendants' counsel  offered  the  paper  in  evi- 
dence as  showing  a  motive  for  the  plaintiff 
to  desire  the  contract  in  suit  to  be  abrogated. 
We  think  the  existence  of  such  a  motive 
might  have  some  bearing  on  the  credibility 
of  the  witness,  but  the  court  was  right  In 
rejecting  It  as  evidence  offered  by  the  defend- 
ant before  the  plaintiff  had  rested  his  case. 
The  court  says,  "I  think  you  had  better  put 
in  your  defense,  and  then  you  might  open 
the  door  to  let  this  in ;"  and  it  was  to  this 
ruling  that  the  defendants'  exception  was 
taken. 

4.  The  second  exception  arose  from  the  re- 
fusal of  the  court  to  grant  a  motion  to  strike 
out  certain  testimony  relating  to  a  conver- 


satioin  supposed  to  have  beenhel^  by  a  wit- 
ness with  one  of  the  defendants.  The  wit- 
ness could  not  Identify  either  of  the  defend- 
ants as  the  person  with  whom  he  had  the 
conversation.  -  All  the  testimony  had  been 
given  in  the  hearing  of  the  jury,  and  it  is 
difficult  to  see  what  effect  the  granting  of 
a  motion  to  strike  out  could  have  had.  The 
court  might  have  been  asked  to  direct  the 
Jury  to  disregard  it,  and  probably  would 
have  done  so.    - 

6.  The  next  exception  is  to  the  admission 
in  evidence  of  a  letter  written  by  himself, 
which  the  plaintiff  offered.  In  which  he  says 
that  the  ice  he  has  received  is  bad.  The 
circumstances  Attending  the  writing  of  this 
letter  seem  to  Indicate  that  It  was  written 
for  the  purpose  of  making  evidence  for  him- 
self, and  we  think  it  should  hare  been  ex- 
cluded. It  Is  not  clear  that  it  was  volunta- 
rily and  spontaneously  made  so  nearly  in 
the  presence  of  the  transaction  to  which  it 
relates  as  necessarily  to  exclude  the  idea  of 
design  or  deliberation.  Louisville,  N.  A.,  etc., 
B.  R.  Co.  V.  Buck  (Indi  Sup.)  19  N.  E.  453, 
2  L.  R.  A.  520.  9  Am.  St  Rep.  883 ;  24  A. 
&  B.  Bncy.  Law  (2d  Ed.)  665.  In  White  v. 
Berry,  24  B.  I.  74,  75,  62  AtL  682,  It  was 
said  by  TiUlnghast  J.:  ''It  needs  no  argument 
to  show  that  a  party  to  an  action  cannot 
write  a  letter  after  the  happening  of  the  acts 
complained  of  by  blm,  and  then  use  it  Iilm- 
self  as  evidence  of  the  exlst^ce  of  the  facts 
therein  stated." 

As  the  verdict  is  irresponsive  to  the  Issues, 
it  is  immaterial  whether  the  evidence  sup- 
ports It  or  not  The  case  will  be  remanded 
to  the  common  pleas  division  for  a  new  trial, 
after  such  amendment .  of  the  declaration 
and  pleadings  as  the  court  may  allow. 


06  B.  I.  Tt) 

PROVIDENCE  COUNTY  SAV.  BANK  ▼. 

HUGHES  et  aL 

(Supreme   Court   of   Rhode    Island.     April   1, 

1904.) 

ouabdiars  —  gbottrds  vob  apfointicekt  — 
judgmi;nx-»want  of  jubisdiction— aides 
bt  pbesumftion — collatbbai.  attack. 

1.  Under  Pub.  St  1882,  c.  168,  8  7,  pro- 
viding that  whenever  any  idiot  or  lunatic,  or 
person  who  from  excessive  drinking,  etc,  or 
from  want  of  discretion  in  managing  his  estate, 
shall  be  likely  to  bring  himself  or  hia  family 
to  want,  or  to  render  himself  or  hia  family 
chargeable,  the  court  of  probate  may  appoint  a 
guardian,  etc..  the  jurisdiction  of  a  probate 
court  in  appointing  auch  guardian  is  limited  to 
those  cases  where  the  person  sought  to  be  put 
under  guardianship  is  likely,  for  some  one  of 
the  reasons  given,  to  bring  himself  or  his  family 
to  want,  or  to  render  himself  or  his  family 
chargeable;  and  a  petition  merely  stating  that 
the  petitioner  is  incompetent  to  manage  bis  es- 
tate does  not  warrant  the  appointment  of  a 
guardian,  and  a  decree  appointing  a  guardian, 
entered  on  such  a  petition,  is  a  nuUibr. 

2.  Pub.  St  1882,  tit  23,  c.  181,  I  5,  pro- 
viding that  no  order  of  a  probate  court  in  any 
collateral  proceeding  shall  be  deemed  to  be  in- 
valid for  want  of  jurisdiction  appearing  on  the 
face  of  the  papers,  if  the  court  had  jurisdiction 
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ol  tbe  subject-inatter'  of  snch'  order,  does  not 
render  an  order  of  tbe  probate  court  appoint- 
ing a  guardiao  under  Pub.  St.  1882,  c.  168, 
i  7,  proof  against  collateral  attack,  where  tbe 
order  was  entered  on  a  petition  which  did  not 
recite  any  statutory  ground  for  the  appoint- 
ment of  a  guardian,  so  that  the  absence  of 
jurisdiction  appeared  from  the  record. 

3.  An  order  of  the  probate  court  for  the  ai>- 
pointment  of  a  gnardiab,  expressly  based' on  a 
petition  which  recites  as  ground  for  the.  ap- 
pointment a  fact  which  the  statute  does '  not 
recognize  as  such  ground,  cannot  be  aided  by 
presumptions  on  a  collateral  attack. 

Bill  of  Interpleader  by  the  ProYldence 
County  Savings  Bank  against  Ann  Hughes 
and  others.  Heatd  on  bill,  answer,  and 
proof. 

Argued  before  STINESS,  O.  J.,  and  TIIo. 
LINGBAST  and  BLODGETT,  JJ. 

John  A.  TUUngbast,  for  '  complainant 
Page  &  Page  and  Mr.  Cusblug,  for  respond- 
ent Hngfaes.  Thomas  F.  West,  for  other  re- 
spondents. 

TILIilNGHAST,  J.  This  Is  a  bill  of  Inter- 
pleader, and  Is  brought  for  the  purpose  of 
baring  the  court  determine  the  conflicting 
claims  of  the  respondents  to  tbe  sum  of 
$372.69,  now  In  the  registry  of  the  conrt; 
said  sum  being  the  balance  left  after  the 
foreclosure  of  tbe  mortgage  on  certain  real 
estate  situated  In  the  city  of  Central  Falls 
and  formerly  owned  by  John  Makln  and 
Catherine  Makln,  and  mortgaged  by  them  to 
the  complainant  Tbe  respondents  are  heirs 
at  law  of  said  John  and  Catherine  Makln, 
and  make  adverse  claims  to  said  fund.  The 
only  question  presented  for  our  decision  In 
the  case  Is  whether  or  not  John  Makln,  who 
Inherited  an  Interest  In  said  real  estate  from 
his  son  Joseph  Makln,  who  died  intestate 
June  21,  1890,  was  under  guardianship  at  the 
time  when  be  executed  and  delivered  to  the 
respondent  Ann  Hughes,  on  June  20,  1890, 
tbe  deed  of  all  bis  right  title,  and  Interest  in 
and  to  said  real  estate,  from  the  sale  of 
which,  imder  a  prior  mortgage  to  the  com- 
plainant the  fund  now  In  dispute  arose. 
Said  Jobn  Makln,  thfe  grantor  In  the  deed  to 
Ann  Hughes,  died  intestate  February  9,  1893. 
The  facts  relating  to  the  guardianship  are 
as  follows:  On  November  24,  1888,  the  fol- 
lowing petition  was  presented  to  the  probate 
conrt  of  tbe  town  of  Lincoln,  viz.: 

"Tbe  undersigned,  John  Makln,  of  said 
Uncoln,  hereby  requests  that  William  H. 
Gooding  of  said  Lincoln  or  some  other  suit- 
able iterson,  may  be  appointed  guardian  of 
his  person  and  estate,  he  being  a  person  of 
fnll  age  and  Incompetent  of  managing  his 
estate.  h,g 

"[Signed]  John    X    Makln." 

mark. 

The  action  of  the  court  In  the  premises 
was  as  follows:  "At  the  court  of  probate  of 
tbe  town  of  Lincoln  on  this  29th  day  of 
December,  1888.  The  petition  of  John  Mak- 
ln. of  Lincoln,  In  writing,  requesting  that 
William  H.  Gtoodlng,  of  said  Lincoln,  or  some 


other  dfber  suitable  person,  may  be  appoint- 
ed guardian  of  his  person  and  estate, -he  be- 
ing a  person  of  full  age,  and  Incompetent  of 
managing  bis  estate,  which  was  presented  to 
this  court  on  tbe  24tb  day  of  November,  A. 
f>.  1888,  and  then  referred  to  this  time  witb 
an  order  of  notice  thereon,  is  now  again  tak- 
en lip,  and,  it  appearing  that  notice  has  been 
duly  given  pursuant  to  said  order,  and  no  per- 
son appearing  to  object,  upon  consideration 
thereof  It  Is  ordered,  adjudged,  and  decreed 
that  the  request  of  said  petitioner  be  grant- 
ed, and  said  William  H.  Gooding  Is  hereby 
appointed  guardian  of  the  person  and  estate 
Of  said  John  Makln."  The  letter  of  guard- 
ianship to  Gooding  recites  tbe  g^und  upon 
wblch  he  '^as  appointed,  which  is  the  same 
as  that  stated  In  both  the  petition  and  decree, 
aforesaid. 

Counsel  for  the  respondent  Ann  Hughes 
contend  that  the  record  above  set  out  affirm- 
atively shows  a  want  of  Jurisdiction  on  the- 
part  of  tbe  probate  court  to  appoint  a  guard- 
Ian  of  John  Makin,  for  tbe  reason  that  the 
ground  for  said  appointment  alleged  in  the 
petition  and  Incorporated  In  tbe  'decree  is 
not  one  of  the  grounds  enumerated  in  Pub. 
St  1882,  c.  168,  {  7,  in  force  at  the  time  of 
said  appointment  and  hence  that  the  action 
of  the  probate  court  in  the  premises  was  a 
nullity.  The  statute  referred  to  reads  as  fol- 
lows: "Whenever  any  Idiot  or  lunatic,  op 
person  of  unsound  mind,  or  any  person  who 
from  excessive  drinking,  gaming.  Idleness  or 
debauchery  of  any  kind,  or  from  want  of  dis- 
cretion in  managing  his  estate,  shall  be  like- 
ly to  bring  himself  or  family  to  want  or  to 
render  himself  or  family  chargeable,  sball 
reside  or  have  a  legal  settlement  In  any 
town,  the  court  of  probate  of  such  town  shall 
have  tbe  right  to  appoint  a  guardian  of  tbe 
person  and  estate  of  such  person,  and  of  the 
estate,  within  this  state,  of  sucb  person  resi- 
dent without  this  state."  Under  this  statute 
It  would  seem  to  be  clear  that  the  Jurisdiction 
of  a  probate  court  in  tbe  appointment  of 
guardians  Is  limited  to  those  cases  where  tbe 
person  sought  to  be  put  under  guardianship 
Is  likely,  for  some  one  or  more  of  the  reasons 
therein  named,  to  bring  himself  or  family  to 
want  or  to  render  himself  or  family  charge^ 
able;  and,  this  being  so.  It  follows  that  no 
case  was  stated  in  the  petition  referred  to 
which  warranted  tbe  court  in  appointing  a 
guardian.  And  as  it  appears  that  tbe  decree 
which  the  court  passed  was  expressly  based 
upon  the  ground  set  out  In  the  petition,  it 
also  follows  that  all  that  tbe  court  found 
in  tbe  premises  was  that  the  petitioner  was 
Incompetent  of  managing  his  estate.  But  as 
this  was  not  sufficient  to  warrant  the  ap- 
pointment of  a  guardian  (Pratt  ▼.  Court  of 
Probate,  22  R.  I.  596,  48  Ati.  943;  Hopkins 
v.  Howard.  20  R.  I.  394,  39  Ati.  619),  the  de- 
cree was  a  nullity.  See,  also.  Overseers  of 
the  Poor  v.  Gullifer,  49  Me.  360,  77  Am.  Dec. 
265. 

But  counsel  for  the  respondents  Ann  and 
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Maria  Makla  contends  tliftt  as,  nnder  Fob. 
St  18SZ.  tit  23^  c  181.  t  6,  the  probate  court 
had  JartedlctUm  of  the  subject-matter  of  the 
appointment  of  guardians,  its  action  in  the 
pren^ises  is  conclusiTe,  and  can  only  be  re- 
voked or  repealed  for  cause  by  some  pro- 
ceeding operating  directly  upon  the  record. 
The  statute  relied  on  reads  as  follows:  "No 
order.  Judgment  or  decree  of  a  coiut  of  pro- 
bate or  town  council,  which  may  be  appealed 
from,  w  in  any  collateral  proceeding  when 
the  same  shall  not  have  been  appealed  from, 
shall  he  deemed  to  be  invalid,  or  be  quashed 
for  want  of  proper  form,  or  for  want  of  Ju- 
risdiction appearing  upo«  the  face  of  the 
papersk  if  the  court  or  council  had  Juris- 
diction of  the  subject-matter  of  such  order. 
Judgment  or  decree."  etc.  In  eonstruing  this 
statute  In  Angell  v.  Angell,  14  R.  I.  541,  which 
is  the  case  mainiy  relied  en  by  counsel  for 
the  respondents  Ann  and  Maria  Makln  in 
support  of  the  position  taken  by  him,  tbe 
court  held  that  under  it  "a  Judgment  of  a 
probate  court  was  to  be  upheld  as  prima  fa- 
de valid  even  where  the  record  did  not  show 
by  allegations  or  recitals  the  existence  of 
Jurisdictional  facts  necessary  to  Its  validity." 
Durfee,  0.  J.,  in  delivering  the  opinion  of  tbe 
court  in  that  case,  says  (page  544):  "We 
think  it  fair  to  assume  that  the  piurpose  of 
tbe  statute  in  this  respect  was  to  conuuuni- 
cate  to  the  Judgments  and  decrees  of  our 
probate  courts  and  town  councils  the  pre- 
sumptions which  attach  to  the  Judgments 
and  decrees  of  courts  of  sui)erior  Jurisdiction, 
In  regard  to  which  the  common-law  rule  is 
that  in  collateral  proceedings  the  Jurisdic- 
tion will  be  presumed.  If  it  can  exist  unless 
tbe  contrary  appears."  See,  also,  Hunt  ▼. 
Oorton,  20  B.  1. 163,  37  Atl.  706.  The  law  as 
thus  stated  is  not  only  not  In  conflict  with 
tbe  view  which  we  have  taken  of  the  case  at 
bar,  but  clearly  sustains  the  same;  for,  while 
the  court  of  probate  had  jurisdiction  to  ap- 
point a  guardian  for  John  Makln  upon  any  of 
tbe  grounds  enumerated  In  the  statute,  it 
had  no  Jurisdiction  to  appoint  one  on  any 
other  ground.  And  as  the  ground  specified  in 
the  application  and  followed  in  the  decree 
and  also  In  the  letter  of  guardianship  was 
not  a  statutory  one,  it  appears  from  the  rec- 
ord tliat  the  court  had  no  jurisdiction  in  the 
matter.  Suppose,  by  way  of  illustration, 
that  the  petition  bad  set  out  that  John  Makln 
was  unable  to  pay  his  debts,  and  that  he  de- 
sired that  a  guardian  of  his  person  and  estate 
might  be  appointed,  and  that  tbe  court  had 
thereupon  granted  his  petition  and  appoint- 
ed such  a  guardian  upon  the  express  ground 
stated.  Could  it  be  reasonably  contended 
that  such  a  decree  would  be  of  any  binding 
force?  Take  the  following  Illustration:  Sup- 
pose the  petition  had  alleged  that  John  Makin 
was  not  a  person  of  ordinary  Intelligence,  or 
that  he  was  imprudent  in  tbe  management 
of  his  aCTalrs,  or  thr.t  he  was  addicted  to  hab- 
its of  Intemperance,  or  that  he  was  In  tbe 
habit  of  gamblin:%    Could  any  one  legally 


<^aim  tltat  the  probata  oourt  would  thereby 
have  acquired  jurisdiction  to  appoint  a  guard- 
ian over  him  on  any  of  those  grounds? 
Clearly  not;  for  in  every  such  case  the  facts 
would  appear  which  would  show  a  want  of 
Jurisdiction,  and  hence  the  case  would  fall 
witliin  tbe  exception  stated  by  Durfee,  C.  J., 
supra.  Tic,  "that  in  collateral  proceedings 
the  Jurisdiction  will  be  presumed.  If  it  can 
exist  unless  the  contrary  appears."  And  In 
each  of  the  cases  supposed,  the  contrary  does 
appear,  as  it  also  does  in  the  case  before  ns. 
If  the  petition  had  been  sUent  as  to  the 
ground  upon  which  a  guardian  was  asked 
for,  it  would  be  aided  by  presumptions.  And 
even  if  It  had  not  been  silent  but  had  stated 
a  ground  which  was  not  a  statutory  one, 
as  was  true  In  the  Angell  Case,  yet  if  the 
decree  were  not  expressly  based  upon  tbe 
unstatutory  ground,  but  were  a  decree  for 
the  appointment  of  a  guardian  simply.  It 
would  also  be  aided  by  the  presumption  that 
the  court  had  acted  within  its  jurisdiction. 
But,  as  said  'by  Mr.  Black  in  his  valuable 
work  on  Judgments,  vol.  1  (2d  Ed.)  S  277: 
"If  it  recites  such  facts,  and  the  (acts  re- 
cited are  not  sufDcient  to  confer  Jurisdic- 
tion, there  can  be  no  presumption  that  the 
recital  is  incorrect  or  incomplete.  Where 
the  existence  of  any  Jurisdictional  fact  is  not 
aflirmed  upon  the  record  in  a  court  of  supe- 
rior jurisdiction,  it  will  be  presumed  upon  a 
collateral  attack  that  the  court  acted  cor- 
rectly and  with  due  authority,  and  its  Judg- 
ment will  be  as  valid  as  though  every  fact 
necessary  to  Jurisdiction  aitirmatively  ap- 
peared. But  no  presumptions  in  support 
of  a  judgment  are  allowed  In  opposition  to 
any  statement  made  In  the  record."  See, 
also,  section  278,  Id.;  Hahn  v.  Kelly,  34  Cal. 
391,  94  Am.  Dec.  742;  and  People's  Saving 
Bank  v.  Wilcox,  15  R.  I.  258,  3  AU.  211,  2 
Am.  St.  Rep.  894.  And  if  no  such  presump- 
tions obtain  in  support  of  a  judgment  of  a 
court  of  superior  jxu-isdlction,  they  certainly 
cannot  be  held  to  obtain  in  support  of  a 
judgment  of  a  oourt  of  limited  Jurisdiction, 
which  a  court  of  probate  in  this  state  is. 
Bank  v.  Wilcox,  supra.  And  at  most  nn- 
der  the  ruling  of  this  court  in  Angell  v.  An- 
gell, supra,  the  presumptions  which  under 
the  statute  attach  to  the  Judgments  of  pro- 
bate courts  are  only  equal  to  those  which  at- 
tach to  the  judgments  of  superior  courts. 

In  what  we  have  hereinbefore  said  relative 
to  the  question  of  Jurisdiction  in  the  probate 
court  we  do  not  overlook  the  fact  already 
suggested,  that  in  Angell  t.  Angell,  supra, 
the  ground  upon  which  the  petition  for  the 
appointment  of  a  guardian  was  based  was 
not  a  statutory  one,  as  expressly  held  by  the 
court  But  nevertheless,  in  that  case,  for 
aught  that  appears,  the  probate  court  might 
have  found  that  a  statutory  ground  did  ex- 
ist; and  In  the  absence  of  anyttUng  appear- 
ing on  the  record  to  the  contrary  (the  decree 
which  we  find  in  the  papers  not  specifying 
the  ground  upon  which  it  was  granted),  it  ia 
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to  be  pregnned  &at  tjbe  probate  court  did  bo 
dnd,  and  tbat  this  Is  the  reason  why  Its 
acUaa  was  upheld.  In  this  connection  we 
may  obserre  that  two  guardians  of  Vaahtl 
W.  Angell  had  been  previously  appointed  by 
the  same  probate  court,  as  the  papers  show 
isee,  also,  Angell  t.  Court  of  Probate,  11  R.  I. 
187),  the  first  one  having  been  appointed  on 
the  ground  that  she  was  a  person  who  was  In- 
temperate, and  from  want  of  discretion  in 
the  management  of  her  estate  was  likely  te 
bring  herself  to  want  and  to  render  herself 
chargeable  to  the  town;  that  upon  the  resig- 
natioii  of  said  first  guardian  a  second  one  was 
appointed  as  hie  successor,  who  subsequently 
died,  and  that  the  application  for  the  ap- 
pointment of  a  guardian  in  place  of  the  one 
who  had  died  was  embodied  In  the  petition 
which  was  before  this  court  when  said 
opinion  was  rendered.  In  view  of  these 
facts  it  is  oertalaly  fair  to  presume  that  the 
appointment  last  made  was  based  upon  a 
statutory  ground.  Indeed,  Oblef  Justice  Dur- 
(ee  says,  on  page  5iK  (14  S.  L)  of  the  opinion: 
"The  probability  is  tliat  the  appellant  was 
appointed  as  successor  to  the  second,  and  on 
the  ground  en  which  the  second  had  been  ap- 
pointed." 

For  the  reasons  above  given  we  are  of  the 
opinion  that  John  Makin  was  not  unde- 
guardianship  at  the  time  of  giving  the  deed 
in  question,  and  hence  that  It  was  efFectual 
to  convey  to  the  grantee  Ann  Hughes  all 
his  right,  title,  and  interest  In  and  to  the 
property  described  therein. 


(26  R.  I.  O) 

MILLBR  V.  BROKSON. 

(Soprane  Court  of  Rhode  Island.     April  4, 

1904.) 

▼ERDOB    AND   FUBCHASKB— BFKCmO    FEBFOBX- 
A.NCE — MARKGTA.BI.E  TnXB— BEMOVAt  OF  IN- 
CUUBBANCES— NOTICX  OF  BEMOVAX/— DEI.AT. 

1.  A  purchaser  of  land  has  a  right  to  demand 
a  marketable  title. 

2.  Where,  in  a  suit  by  a  vendor  for  specific 
perfonaanee,  it  appeared  tbat  on  the  date  fixed 
for  perforinanoe  the  vendee  refused  to  take  the 
property  because  of  the  existence  of  certain 
mortcages,  and  that,  while  the  mortgages  were 
•nbseqoeatly  releaaed,  complainant  gave  no  no- 
tice M  snch  release  for  nearly,  wx  months  after 
the  vendee's  objection,  and  utat  the  vendee  in 
the  meantime  luid  lost  the  opportunity  to  raise 
a  part  of  tlie  purchase  money,  and  had  invested 
bis  own  tun&  in  a  business,  supposing  that 
the  purchase  of  the  property  liad  fallen  through, 
Qomplainant  was  not  entitled  to  a  decree. 

3.  A  title  to  real  estate  is  not  a  marketable 
title  where  a  toaa  company  declines  to  take  a 
aortgage  on  the  property  because  ita  counsel 
will  not  certi^  the  tiUe. 

Suit  by  Martha  D.  Miller  against  Meyer 
Bronson.    Bill  dismissed. 

Argued  before  BTINBSS,  O.  J.,  and  TIL- 
LI1»GHAST  and  DOUGLAS,  JJ. 

William  FItcb,  for  complainant  Edwin 
C.  Peirce,  for  respondent 

f  X.  S«e  Speclfle  Performance,  voL  44,  Cent.  Dig.  | 
306. 

58  A.— 17 


STINSaS,  C.  X  Tbis  is  «  bill  for  qteciHc 
pertormanoe,  alleging  that  the  parties  enter^ 
cd  Into  an  agreement  in  writing  July  91t 
1902,  for  the  sale  of  a  lot  of  land  with  • 
brick  building  tbereon,  on  North  M^lp  a«d 
Stampers  streets.  In  Providence,  for  the  vn» 
of  16,400,  the  deed  to  be  delivered  oq  Sep- 
tember 8,  1902,  and  the  complainant  to  oc- 
cupy said  premises  free  of  rent  until  that 
time;  that  the  respondent  paid  $100  on  ac- 
count of  purchase  money,  and  on  September 
8tb  the  time  was  extended  to  September  16, 
1902,  to  allow  further  time  for  tibe  examina- 
tion of  the  title.  Oq  September  16th  the  re- 
spondent refused  to  take  the  estate  because 
of  clouds  upon  the  title.  It  Is  undisputed 
tbat  three  mortgages  were  then  on  record 
covering '  this  property,  which  were  sot  dis- 
charged. Two  of  these  had  been  transferred 
tn  Ellsba  C.  Mowry.  AH  these  mortgages 
were  executed  nearly  90  years  ago,  but  there 
Is  nothing  to  show  for  bow  long  a  time  tbeg 
may  have  been  kept  in  force,  or  that  they 
were  not  valid  incumbrances  at  the  time  of 
the  alleged  contract  Upon  the  respondent'^ 
objection  to  the  title  by  reason  of  these  out- 
standing mortgages,  the  complainant  obtain- 
ed a  release  from  the  heirs  of  Elisba  C.  Mow- 
ry as  to  the  two  mortgages  transferred  to 
him;  and  she  claimed  tliat  the  morlsaga 
to  Hennessey  was  paid,  because  said  Mowry 
made  a  report  to  the  court  of  probate  of 
North  Providence,  in  his  capacity  as  guard- 
ian of  Vashtl  W.  Angell,  and  under  author^ 
ity  given  in  settling  the  estate,  that  he  had 
paid  "J.  B.  Hennessey  note,  $1,166.26."  -  We 
do  not  think  that  the  complainant  has  fully 
met  the  objections  to  her  title  so  as  to  show 
that  It  Is  what  is  known  as  a  "marketable" 
title,  which  the  respondent  has  the  right  to 
have.  Quite  likely  the  release  by  Mowry's 
heirs  may  be  sufficient  as  to  the  mortgages' 
transferred  to  him,  but  the  complainant  did 
not  give  notice  to  the  respondent  that  such 
release  had  been  secured  until  March  6,  1908. 
Meanwhile  the  respondent  bad  lost  the  op- 
portunity to  raise  a  part  of  the  purchase 
money  by  a  mortgage,  previously  arranged, 
and  bad  Invested  bis  own  money  in  business, 
supposing  that  the  purchase  of  this  prop- 
erty had  fallen  through.  Although  the  rule 
in  regard  to  time,  as  essential  to  a  contract 
is  not  the  same  In  equity  as  at  law,  it  would 
be  manifestly  inequitable  to  hold  one  to  per- 
formance after  the  time  agreed  on,  when 
conditions  hiive  changed  and  injury  would 
result  to  one  not  in  fault  Fry  on  Sp.  Per. 
(3d  Ed.)  {f  1069,  1060;  Secombe  v.  Steele,  61 
U.  S.  (20  How.)  94,  16  L.  Ed.  833 ;  Cheney 
V.  Libhy,  134  U.  S.  68,  10  Sup.  Ct  498,  33  L. 
Ed.  818.  In  the  present  case  there  was  an 
admitted  cloud  upon  the  title  in  the  three 
mortgages  mentioned.  The  complainant  gave 
no  notice  to  the  respondent  that  two  of  these 
bad  been  Released  by  the  heirs  of  the  appar- 
ent mortgagee  for  nearly  six  months  after 
his  objection  to  the  title.  Even  then  the 
Hennessey  mortgage  remained,  and  we  see 
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no  ^certain  Inference  that  the  payment  of  a 
note  for  $1,166.26  includes  the  payment  of 
a  mortgage  for  $300.  Beyond  thla,  it  appears 
by  the  amended  answer  that  a  trust  convey- 
ance for  the  payment  of  an  annuity  is  in- 
v(4Ted  In  the  title,  from  wbidt  a  question 
may  arise  whether  the  interests  of  minor 
children  may  not  remain  notwithstanding  a 
foreclosure  under  the  conveyance.  We  can- 
not decide  this  point,  because  the  parties  are 
not  before  us,  and  questions  of  fact  may  be 
involved.  But  if,  as  it  appears,  a  loan  com- 
pany declines  to  take  a  mortgage  on  the 
property  in  question  because  its  counsel  will 
not  certify  the  title,  it  falls  short  of  a  mar- 
ketable title.  The  test  of  a  marketable  title 
is  whether  it  is  clear  beyond  a  reasonable 
doubt,  and  will  not  expose  the  purchaser  to 
litigation.  Sturtevant  v.  Jaques,  14  Allen, 
523;  Jeffries  v.  JeiCries,  117  Mass.  184.  In 
Stapylton  v.  Scott,  16  Ves.  272,  Lord  Eldon 
said :  "If  there  is  a  considerable — a  rational 
— doubt,  the  court  has  not  attached  so  much 
credit  to  its  own  opinion  as  to  compel  a  pur- 
chaser to  take  the  title."  In  the  present 
ease  there  is  a  doubt  as  to  the  Hennessey 
mortgage,  a  question  of  a  trust  in  the  minor 
children,  as  stated,  and  a  delay  in  notice  of 
a  removal  of  objections  until  the  respond- 
ent's circumstances  bad  materially  changed. 
These  facts  are  sufficient  to  excuse  perform- 
ance. 
The  bill  Is  dismissed. 


(4  Pen.  sa) 

STATB  V.  BEINTB  et  al. 

(Court  of  Oyer  and  Terminer  of  Delaware. 
New  CasUe.    May  27.  1904.) 

tfaiMINAL  LAW— JOINT  INDICTMENT— MOTION 
FOB  8E  VEBANCK  —  CONFESSIONS  —  MDBDEB  — 
REASONABLE  DOtTBT— MALICE— JUBT— DEFINI- 
TIONS. 

1.  Two  persons  were  put  on  trial  together  for 
the  commission  of  .a  murder,  and,  before  im- 
paneling the  jury,  counsel  for  one  of  them  mov- 
ed for  a  severance;  the  motion  being  based  on 
the  affidavit  of  the  client,  which  set  forth  that 
he  could  not  go  to  trial  with  the  other  defend- 
ant, for  the  reason  that  by  a  separate  trial  he 
would  be  entitled  to  20  peremptory  challenges 
of  jurors,  and  that  it  was  not  safe  for  him  to 
join  with  the  other  defendant  in  his  peremptory 
challenges,  or  in  the  defense  which  the  other 
defendant  would  make ;  that  there  was  a  preju- 
dice in  the  county  against  the  other  defendant, 
and  that  such  prejudice  would  operate  against 
a  fair  trial ;  and  that  deponent  believed  that 
evidence  would  be  offered  that  the  other  defend- 
ant made  certain  statements  confessing  his  com- 
plicity in  the  crime,  and  in  which  statements 
deponent  was  accused  of  being  the  principal. 
Held,  that  the  grounds  stated  in  the  applica- 
tion were  not  sufficient  to  warrant  a  severance. 

2.  \Vhere  questions  are  asked  the  accused  by 
the  officers  imving  him  in  charge  in  order  to 
elicit  a  statement,  and  his  answers  are  written 
down  and  signed  by  him,  the  fact  that  the  Men- 
tions were  not  incorporated  In  the  writing  does 
not  render  it  inadmissible  as  a  confession. 

8.  Where  two  persons  were  tried  fogether  for 
a  murder,  the  confession  of  one  of  them  was  not 
Inadmissible  because  it  contained  a  statement 
implicating  the  other,  but  it  could  only  be  con- 
sidered as  against  the  one  making  it. 


4.  Bev.  Code  1852,  c.  133,  (  1,  provides  that 
every  person  who  shall  abet,  procure,  command, 
or  counsel  any  other  person  or  persons  to  com- 
mit any  crime  or  misdemeanor  shall  be  deoned 
an  aecomplice,  and  equally  criminal  as  the  prin- 
cipal offender,  and  shall  be  punished  in  the 
same  manner  and  with  the  same  punishment. 
Held,  that  where  one  person  inflicts  a  mortal 
wound,  but  another  aids  and  assists  in  the  fe- 
lonious assault,  the  latter  may  be  convicted. 

5.  Under  an  indictment  for  murder  in  the 
first  degree,  the  jury  may  find  the  accused  guilty 
of  murder  either  in  the  first  degree  or  the  sec- 
ond degree  or  of  manslaughter. 

C  Manslaughter  is  the  unlawful  killing  of  an- 
other without  malice,  either  express  or  Implied, 
and  without  premeditation. 

7.  Murder  is  where  a  person  of  sound  mem- 
ory and  discretion  unlawfully  kills  any  human 
bemg  with  malice  aforethought,  either  express 
or  implied. 

8.  The  word  "malice,"  aa  employed  in  the 
definition  of  the  crime  of  murder,  is  not  re- 
stricted to  spite  toward  the  deceased  in  par- 
ticular, but  means  that  general  recklessness  of 
the  lives  and  safety  of  others  which  proceeds 
from  a  heart  void  of  a  just  sense  of  social  duty 
and  fatally  bent  on  mischief. 

9.  Under  Uie  express  provisions  of  Bev.  Code 
1852,  c.  127,  SS  1,  2,  murder  in  the  first  degree 
is  where  the  crime  of  murder  is  committed  with 
express  malice  aforethought,  or  in  perjietratlng 
or  attempting  to  perpetrate  any  crime  punish- 
able with  death. 

10.  By  the  express  provisions  of  Bev.  Code 
1852,  -c.  127,  IS  1,  2,  murder  in  the  second  de- 
gree is  where  the  crime  is  committed  otherwise 
than  with  express  malice  aforethought,  or  in 
perpetrating  or  attempting  to  perpetrate  a  cap- 
ital offense,  but  with  malice  aforethought  im- 
plied by  law. 

11.  Express  malice  in  the  law  of  murder  is 
shown  bv  evidence  of  a  sedate,  deliberate  pur- 
pose, and  a  formed  design  to  kill  another. 

12.  On  a  prosecution  for  murder,  a  deliberate 
purpose  to  kill  another  may  be  shown  from  the 
circumstances  attending  the  act,  such  as  the  use 
of  a  deadly  weapon,  knowing  it  to  be  such,  lying 
in  wait,  preconcerted  plans,  or  the  preparation 
of  instrumenta. 

13.  Implied  malice,  in  the  law  of  murder.  Is 
an  inference  or  conclusion  of  law  from  the  facts 
found  by  the  jury. 

14.  On  a  criminal  prosecution  the  burden  is 
on  the  prosecution  to  prove  beyond  a  reasonable 
doubt,  Dy  competent  evidence,  every  essential 
ingredient  of  the  crime  charged. 

15.  Where,  on  a  charge  of  murder,  the  fact  of 
the  killing  is  shown,  unaccompanied  by  circum- 
stances of  legal  justification,  excuse,  or  mitiga- 
tion, the  law  presumes  that  the  homicide  was 
committed  with  malice,,  unless  the  contrary  Is 
shown. 

16.  Bev.  Code  1852,  c.  127,  f{  1,  2,  provides 
that  murder  In  the  first  degree  is  where  the 
killing  is  done  with  express  malice  aforethought, 
in  perpetrating  or  attempting  to  perpetrate  a 
capital  offense,  and  the  second  degree  is  where 
it  is  committed  otherwise,  and  with  malice 
aforethought  implied  by  law.  Held,  that 
though,  where  the  fact  of  the  killing  is  shown, 
unaccompanied  by  circumstances  of  justifica- 
tion, the  law  presumes  that  the  homicide  was 
committed  with  malice  until  the  contrary  be 
shown,  it  merely  implies  malice,  and  the  pre- 
sumption goes  no  further  than  that  the  killing 
was  murder  in  the  second  degree. 

17.  On  a  prosecution  for  murder,  the  fact  that 
deceased  came  to  his  death  in  the  manner  de- 
scribed in  the  indictment,  and  within  the  coun- 
ty, and  that  the  prisoner  aided  and  participat- 
ed in  the  commission  of  the  fatal  act,  may  be 
shown  by  circumstantial  evidence. 

18.  On  a  criminal  prosecution,  confessions  of 
guilt  are  not  to  be  received  in  evidence  unless 

f  8.  See  Homicide,  voL  2$,  Cent  Die.  I  15. 
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tkaj  ue  frM  and  TAlaatarr,  and  they  are  not 
admlaaible  where  procnred  tl^ough  the  influenoe 
•(  threats  or  the  promise  of  favoTs. 

19.  Where,  on  a  criminal  prosecution,  a  writ- 
ten confession  is  introduced  in  evidence,  the 
whole  of  what  the  accused  said  on  the  subject 
at  tlM  time  of  making  the  confession  is  to  be 
takw  tocether.  and  the  jury  may  credit  that 
part  which  criminates  the  accused,  and  reject 
that  which  Is  in  his  favor,  or  vice  versa. 

20.  Reasonable  doubt,  in  the  legal  sense,  doea 
not  mean  a  vague,  speculative,  or  whimsical 
doubt  or  uncertainty,  nor  a  merely  possible 
doubt  of  the  truth  of  the  fact  to  be  proved. 

21.  In  a  criminal  case  the  jury  must  acquit  nn- 
leas  they  are  convinced  of  guilt  beyond  a  reason- 
able doubt. 

22.  On  a  criminal  prosecution  the  Jury  are 
the  judges  of  the  credit  due  to  the  witnesses. 

23.  Where  the  name  of  one  J.  G.  M.  was  pla- 
ced on  the  Jnrv  list,  but  3.  W.  M.  was  actually 
summoned,  and  the  name  of  3:  C  M.  was  drawn 
from  the  box  during  the  drawing  of  the  jury  at 
the  trial  of  a  crimmal  case,  and  J.  W.  Iff.  an- 
swered thereto,  and  attention  was  called  by  the 
derk  of  the  peace  to  the  fact  In  the  presence 
of  the  prisoner  and  his  counsel,  but  In  the  ex- 
amination of  3.  W.  M.  he  was  not  diallenged, 
but  was  accepted  and  sworn  as  a  juror,  and  on 
a  motion  for  a  new  trial,  based  on  the  ground 
that  the  wrong  person  sat  as  a  jnror,  it  aid  not 
appear  that  any  prejudice  was  done  the  prison- 
er, the  motion  was  properly  denied. 

Walter  Brinte  and  John  Jiner,  alias  John 
Joiner,  were  prosecuted  for  murder.  The 
former  was  convicted  of  murder  in  the  sec- 
ond degree,  and  the  latter  of  murder  In  the 
first  degree. 

The  defendants,  two  colored  men,  were 
put  upon  trial  for  murder  In  the  first  degree, 
for  the  felonious  killing  of  one  John  R.  Tay- 
Iw,  a  colored  man,  in  Wlgglesworth's  livery 
■table,  on  Tenth  street,  near  Orange,  in  the 
city  of  Wilmington,  on  the  night  of  Sunday, 
January  8,  1904.  The  further  facts  appear 
In  the  confessions  of  the  prisoners. 

Argued  before  6RUBB,  PENNBWILL,  and 
BOTCB,  JJ. 

Herbert  H.  Ward,  Atty.  Oen.,  and  Robert 
H.  Richards,  Dep.  Atty.  Gen.,  for  the  State. 
Daniel  O.  Hastings,  for  defendant  Brinte. 
Sylvester  D.  Townsend,  Jr.,  for  defendant 
Jlner. 

Before  the  Jury  was  Impaneled,  Mr.  Has- 
tings, counsel  for  the  defendant  Brinte,  mov- 
ed that  a  severance  be  granted,  and  that 
Brinte  be  put  upon  trial  alone,  basing  said 
motion  upon  the  affidavit  of  Brinte,  which 
set  forth  that  "he  is  one  of  the  defendants 
la  the  above-stated  cause;  that  he  is  Jointly 
indicted  with  one  John  Jlner,  and  that  he 
cannot  go  to  trial  with  the  said  John  Jlner 
tor  the  following  reasons,  viz.:  That  by  a 
■  separate  trial  he  would  be  entitled  to  twenty 
peremptory  challenges  of  Jurors;  that  it  is 
not  expedient  or  safe  for  him  to  Join  with 
John  Jiner  aforesaid  in  bis  peremptory  chal- 
lenges, or  in  the  defense  which  the  said  John 
Jlner  will  make  upon  the  trial  of  said  Indict- 
ment; that  your  deponent  is  informed  and 
believes  that  there  is'a  general  prejudice  and 
Uaa  of  mind  among  the  inhabitants  of  New 
Castle  county  against  the  said  John  Jlner, 
ant    that    such    prejudice    would    operate 


against  a  fair  trial  for  your  deponent  U  be 
should  be  tried  with  him;  that  this  deponent 
fully  expects  and  beUeves  that  evidence  will ' 
be  offered  by  the  state  alleging  that  the  said 
John  Jiner  made  certain  statements  confess- 
ing bis  complicity  in  the  crime  committed, 
and  in  which  statements  he  accuses  your  de- 
ponent of  being  the  principal;  that  on  a 
joint  trial  he  is  Informed  that  these  state- 
ments would  be  admitted  against  the  said 
John  Jlner,  and  your  deiwnent  says  that.  If 
they  should  be  admitted  against  the  said 
John  Jiner,  tbey  could  not  help  but  work  in- 
justice to  him,  U  be  is  tried  with  the  said 
John  Jiner;  that  they  could  not  be  admit- 
ted against  him  if  tried  separately.  Your 
deponent  therefore  prays  that  a  severance 
be  granted,  and  that  be  be  put  upon  trial 
alone." 

Mr.  Hastings  dted  In  support  of  bis  mo- 
tion for  severance  Clark  on  Criminal  Pro- 
cedure; Commonwealth  t.  James,  90  Mass. 
4S8;  Hughes,  Criminal  Laws  &  Procedure, 
743. 

Tbe  Attorney  'General,  In  opposing  the  mo- 
tion for  severance,  cited  Commonwealth  r. 
Place,  153  Pa.  314  (318),  26  Atl.  620;  Com- 
mon  wealth  v.  Bingham,  1G8  Mass.  169,  33  N. 
E.  341;  Commonwealth  y.  Miller,  150  Mass. 
69,  22  N.  B.  434;  Ball  v.  U.  S.,  163  U.  8.  66% 
672,  16  Sup.  Ct.  1192,  41  L.  Ed.  300;  Regina 
V.  Blackburn,  6  Cox,  Crown  Cases,  333. 

After  hearing  argument  and  citation  of 
authorities,  the  court  refused  to  grant  the 
severance  prayed  for. 

GRUBB,  J.  The  court  are  unanimously 
of  the  opinion  that  the  grounds  urged  in  this 
application  are  not  sufficient  for  the  court  to 
grant  a  severance.  We  believe  that  we  are 
supported  in  this  by  the  weight  of  author- 
ity. We  would  suggest  to  the  counsel,  how 
ever,  that,  when  the  confession  Is  offered  In 
evidence,  tbey  can  object  to  its  admlsaibility, 
and  raise  the  question,  and  we  will  pass  upon 
It  at  that  time,  as  to  what  effect  that  con- 
fession shall  have  upon  tbe  Jury,  and>yon 
can  ask  us  to  charge  the  Jury  that  the  con- 
fession of  one  prisoner  cannot  be  evidence 
against  the  other.  We  will  then  act  upon 
your  prayer  aa  to  instructions  to  the  July 
according  as  we  deem  tbe  law  to  be. 

Evidence  was  offered  tending  to  prove  that 
the  statement  was  made  by  the  defendant 
Jiner  to  the  chief  of  police  in  the  presence  of 
his  clerk  and  others,  which  statement  was 
reduced  to  writing,  smoothed  up  a  little, 
copied  on  a  typewriter,  and  then  read  to 
Jiner  and  signed  by  him,  and  that  said  state- 
ment was  freely  and  voluntarily  made  by 
Jiner,  without  any  inducements  in  the  way  of 
threats  or  offers  of  reward  on  the  part  of  tbe 
police  officers  or  others,  but  that  the  state- 
ment was  elicited  by  questions  asked  Jlner, 
which  questions  were  not  embodied  in  tbe 
statement,  but  tliat  said  statement  contained 
all  that  was  considered  of  any  consequence. 
Tbe  Attorney  General  then  offered  the  above 
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8tatem«nt  In  evidence  as  the  (onfesslon  of 
Jiner.  The  Bame  was  objected  to  by  Sylves- 
ter D.  Townsend,  Jr.,  liner's  counael,  on  two 
grounds:  Mrst  Tbat  any  statement  made  by 
a  prisoner  In  the  costody  of  a  police  ofScer, 
detective,  or  other  authoritleB,  is  not  a  free 
and  voluntary  confession,  under  the  provi- 
sions of  the  fifth  amendment  of  the  Consti- 
tution Of  the  United  States,  and  the  police 
have  no  right  to  question  or  cross-examine 
any  prisoner  arrested  or  charged  with  a 
cHme.  Bram  v.  IT.  8.,  168  C.  8.  532,  18  Sup. 
Ct  188,  42  L.  Ed.  568;  Reglna  v.  Hlrsted,  19 
Oox,  Crown  Oases,  16.  Second.  That  accord- 
ing to  the  testimony  the  questions  asked  Jl- 
ner  were  not  Incorporated  In  the  alleged  con- 
fession, and  as  It  was,  therefore,  not  a  com- 
plete Confession,  it  was  Inadmissible,  be- 
cause the  defendant  was  entitled  to  have  all 
that  be  said  set  forth,  and  not  merely  a  part 
of  It  2  Oreenleaf  on  Evidence,  ^  18; 
Hughes,  Criminal  Law,  $  137. 

GRUBB,  J.  The  police  who  were  present 
say  that  they  put  down  all  that  they  consid- 
ered of  consequence,  and,  we  must  presume, 
all  that  Jiner  considered  of  consequence.  Be- 
cause questions  are  asked  in  order  to  elicit 
a  statement,  and  are  not  written  down,  but 
only  the  answers  to  them,  does  not  Invalidate 
the  admission  of  the  statement  as  evidence, 
for  we  have  uniformly  accepted  statements 
given  In  a  narrative  form,  without  the  ques- 
tions which  drew  out  the  statement  appear- 
ing in  the  confession.  So  that,  according  to 
our  uniform  practice,  these  statements  have 
been  admitted  in  this  formr  without  the  ques- 
tions being  set  out  As  be  has  signed  it  aft- 
er it  was  read  over  to  him,  it  18  presumably 
what  he  wanted  to  say  and  wanted  to  con- 
fess, and  there  is  no  evidence  that  there  was 
anything  said  by  hlln  that  he  wanted  put  in 
the  paper,  other  than  what  appears  there. 
We  overrule  the  objection,  and  hold  that  the 
(Written  confession  of  Jlner  Is  admissible. 

Mri  Hastings:  In  this  statement  of  Jiner 
there  are  certain  references  to  the  defendant 
Brlnte  which  I  desh«  to  have  the  court  strike 
out  of  the  confession,  on  the  ground  that  IT 
was  not  made  in  the  presence  of  Brlnte;  that 
in  the  place  of  Brlnte's  name  the  language 
"one  other"  be  used. 

CnUBB,  J.  The  whole  confession  Is  In  ev- 
idence. We  refuse  to  strike  out  the  name 
of  Brlnte  therefrom,  upon  the  authority  of 
State  V.  Jones  et  al.,  Honst  Cr.  Caa.  320. 

The  Attorney  General  ofFered  similar  proof 
as  to  the  «7pewritten  confession  of  Brlnte, 
which  wap  admitted  in  evidence,  against  the 
objection  of  his  counsel,  on  the  same  ground 
as  was  the  admission  of  the  confession  of 
Jiner. 

Mr.  Townsend:  I  ask  that  all  that  applies 
to  Jiner  in  Brlnte's  confession  he  either 
stricken  out,  or  put  in  such  condition  that  it 
will  be  unknown  to  the  Jury,  on  the  ground 
that  it  was  not  made  in  the  presence  of  Jiner. 


OBUBB,  J.  W«  refuse  yoat  appllcatlou.' 
It  18  admissible,  subject  to  your  prayers  for 
inatructioBa  to  the  Jury. 

The  court,  through  OBUBB,  J,  at  this 
point  instructed  the  Jnry  that  any  reference 
made  in  the  confession  of  either  of  the  pris-' 
oners  implicating  the  other  prisoner  was  not 
to  be  considered  by  them  as  evidence  in  the 
case  against  such  other  prisoner,  but  that  the 
confession  of  each  prisoner  was  to  be  taken 
only  as  against  the  one  who  made  it  The 
Attorney  General  thereupon  read  the  confea- 
Bion  of  the  prisoner  Brinte,  and  also  of  the 
prisoner  Jiner,  to  the  Jury,  which  confessions 
were  as  follows: 

"Statement  of  Walter  Brlnte.  On  Sunday. 
January  2d,  about  10:80  a.  m.,  John  Jiner 
came  to  my  bouse  over  Eleventh  Street 
Bridge,  and  asked  me  to  go  out  with  him. 
We  went  out  and  took  a  walk  together.  He 
aaked  me  to  come  up  to  George  Wiggles- 
worth's  stable  to  see  him  that  night  He 
then  left  me  and  came  uptown.  About  10 
o'clock  Sunday  night  I  went  to  the  stable  to 
see  him,  and  he  told  me  that  I  was  too  ear- 
ly. I  left  him  and  went  back  some  time  aft- 
er the  cars  had  stopped  running.  He  then 
said  to  me,  Xief  s  go  back  here  in  the  honae 
to  see  some  one;"  bat  Instead  of  going  into 
a  house,  he  took  me  outside  in  a  small  street 
back  of  the  stable,  and  asked  me  if  I  had 
nerve  enough  to  hit  Taylor.  I  told  him  that 
I  didn't  and  he  said:  'You  can  hold  your 
ears,  and  I'll  hit  him.  I  don't  give  a  damn.' 
We  then  went  into  the  stable,  and  went  into 
the  o£Qce,  and  waited  there  until  l^aylor  went 
asleep.  We  then  went  out  and  pulled  down 
the  elevator,  and  Joiner  cnt  the  weight  off. 
We  went  into  the  office  again,  and  he  made 
several  cigarettes  and  smoked  them:  After 
a  little  Willie  he  said  to  me,  'If  you  can't  hit 
him,  go  outside  and  hold  your  ears  and  turn 
out  the  lights.'  I  went  out  and  turned  out 
the  lights,  and  Joiner  bit  him.  He  then  call- 
ed me  In  and  turned  on  the  light  and  Tay- 
lor was  lying  there  and  was  groaning.  Join- 
er pulled  oft  his  pants  and  sear<Aed  them. 
Then  Taylor  turned  a  little  and  groaned,  and 
Joiner  took  the  weight  and  hit  him  In  the 
head  again.  He  then  found  his  money  in  the 
inside  pocket  of  his  coat  There  was  $25. 
After  he  got  the  money  he  took  the  weight 
and  hit  him  again.  Joiner  then  got  Taylor's 
overcoat  and  put  it  on,  and  got  all  of  his 
clothes,  and  we  went  out  the  back  way  of 
the  stable,  and  along  Tatnall  street  to  EHeV- 
enth  street  We  went  down  Eleventh  street 
to  John  Welsh's  saloon.  In  the  saloon  Join- 
er treated  several  times,  and  bought  a  quart 
of  whiskey,  and  got  several  cigars.  We  then 
went  to  John  Dougherty's,  and  went  to  bed. 
We  got  up  about  5  o'clock  Monday  morning 
and  went  on  the  street  cars  as  far  as  Shell- 
pot  Park.  It  was  very  cold,  and  we  came 
back  Into  the  city  again  as  far  as  Tenth  and 
Market.  We  waited  there  for  some  time,  and 
then  we  took  a  Darby  car  and  went  to  Phil' 
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adelphla.  While  In  Philadelphia,  Pa.>  Joiner 
paid  all  my  expenses,  and  gave  me  three  dol- 
lars to  pay  my  lodging.  He  again  gave  me 
Are  dollars.  While  there  he  gare  me  a  watch 
to  keep  for  him.  He  afterwards  took  it  from 
me  again.  We  stayed  all  night  in  a  lodging 
bouse  ton  Sixth  street,  and  the  following 
morning  (Wednesday)  I  came  home,  since 
which  time  I  have  fiot  fleen  ;toiner.  I  make 
this  statement  voluntarily,  without  prmnise 
or  reward  of  any  kind.  Walter  Brlnte.  Wit- 
nesses: George  Black,  Ohlef  of  Police. 
Charles  B!.  Bvans,  Capt  of  Police.  Wm.  P. 
Schell." 

"Statement  of  John  Jlner.  On  Sunday 
night,  January  8,  1904,  Walter  Brinte  came 
to  Wigglesworth's  Stable  to  see  me.  He  had 
previously  been  to  the  stable,  and  we  had  ! 
seen  Taylor  with  |200,  and  he  had  told  ns 
that  he  had  put  it  all  in  bank  but  126.04. 
He  had  two  podtetbooks.  In  the  large  book 
be  had  two  ten-dollar  and  one  flve-dollar 
bills,  and  in  the  small  one  he  had  a  paper 
dollar  and  four  cents.  Brlnte  suggested  that 
we  take  the  money  from  him,  and  1  agreed 
to  11  Barly  Sunday  evening  Brlnte  came 
to  the  stable,  and  stayed  around  awhile.  He 
then  went  away,  and  came  back  towards 
midnight  We  then  had  a  talk,  and  Brlnte 
got  a  knife,  and  we  went  to  the  elevator, 
and  while  I  held  the  elevator  ropes  Brlnte 
cnt  the  weight  off.  I  then  tied  the  ropes  up 
with  a  piece  of  rope  I  took  with  me.  Brlnte 
then  took  the  weight  and  wrapped  a  piece 
of  blanket  about  it  Taylor  was  sitting  In 
a  chair,  witb  his  head  in  his  hands,  and 
Brinte  approached  him  and  struck  him  with 
the  weight  Taylor  then  commenced  to  moan 
and  make  cobslderBble  noise,  and  Brinte  said 
to  me,  'Doil't  let  him  holler.'  I  then  took 
the  weight  and  struck  him  the  second  blow. 
Brinte  then  searched  him,  and  took  the  large 
pocketbook,  with  the  twenty-five  dollars  in 
it,  and  I  took  the  small  one,  with  the  one 
dollar  and  four  cents  in  it  We  then  turned 
out  the  light  in  the  stable  and  started  out 
Wben  Brlnte  noticed  the  watch  on  Dr.  Mil- 
ler's buggy,  he  took  It,  and  I  took  Taylor's 
overcoat  and  two  shirta  Wfe  went  along 
Eleventh  street  to  Welsh's  saloon.  We  went 
into  the  saloon,  and  1  bought  a  pint  of  whis- 
ky for  50  cents.  I  took  the  $5  bill  from  the 
big  pocketbook  and  paid  for  the  whisky,  in 
order  to  break  the  money  so  we  oould  divide 
it  After  we  came  out  of  the  saloon  we  di- 
vided the  money.  Bach  of  us  got  $12.77. 
From  there  we  went  over  Eleventh  Street 
Bridge  and  stayed  all  night  at  John  Dough- 
erty's house.  Brinte  paid  him  $1  for  the 
lodging.  The  next  morning  we  got  on  a  Van- 
dever  avenue  car  and  rode  to  Market  street, 
where  we  got  on  a  Darby  car  and  went  to 
Philadelphia.  We  stayed  all  day  and  night 
on  liUdlow  street  with  a  woman  named 
Hannah  Madden.  On  Tuesday  we  took  the 
watch  to  a  shop  to  have  it  fixed,  and  stayed 
all   night   Tuesday   In   a    lodging    house   at 


Sixth  and  Lombard  street  On  Wednesday 
Brinte  left  me  in  Broad  Street  Station,  and 
I  went  back  to  Ludlow  street  I  pawned  the 
overcoat,  and  gave  the  ticket  to  Uie  Madden 
woman  to  keep  for  mei.  I  left  there  until  8 
o'clock  Thursday  afternoon,  and  then  started 
to  Harrisburg,  where  I  was  arrested.  I  make 
this  statement  voluntarily,  and  witbodt  prom- 
ise or  reward  of  any  kind.  John  Jiner. 
Witnesses:  George  Black,  Wm.  F.  Schell." 
I'he  stats  produced  numerous  witnesses 
whoFie  testimony  corroborated  the  statements 
contained  in  the  above  confessions  in  almost 
every  detail,  and  produced  and  offered  In 
evidence  the  heavy  Iron  elevator  weight  re- 
ferred to,  the  piece  of  rope  with  which  It 
was  tied,  the  overcoat  of  the  dead  man,  Tay- 
lor, which  was  pawned  in  Philadelphia  by 
Jiner,  and  the  shirts  owned  by  Taylor.  The 
clock  taken  from  the  carriage  of  Dr.  Miller 
at  Wigglesworth's  stable  on  the  night  of  the 
murder  was  recovered  from  a  pawnshop  In 
Philadelphia,  where  it  had  been  pawned  by 
Brlnte,  and  was  subsequently  returned  to 
the  owner.  After  proving  the  above  facts, 
the  state  rested.  The  defendants  produced  no 
evidence. 

GBTTBB,  J.  (charging  jury).  In  this  in- 
dictment Walter  Brinte  and  John  Jiner,  alias 
John  Joiner,  the  prisoners  at  the  bar,  stand 
Charged  with  murder  of  the  first  degree,  for 
the  felonious  killing,  with  express  malice 
aforethought,  of  John  R.  Taylor,  in  the  month 
of  January  of  the  present  year,  at  Wilming- 
ton hundred,  in  this  county.  Ite  first  count 
of  the  Indictment  charges  that  the  death  of 
the  said  Taylor  was  caused  by  mortal 
wounds  inflicted  by  Walter  Brinte  by  th« 
means  and  in  tbe  manner  described  therein, 
whilst  the  said  John  Jiner  was  aiding  and 
abetting  the  said  Brinte  as  bis  accomplice^ln 
committing  said  felonious  assault;  the  second 
count  charges  that  the  death  of  Taylor  was 
caused  by  mortal  wounds  Inflicted  by  said 
Jiner  whilst  Brinte  was  aiding  and  abetting 
Jiner  as  his  accomplice  in  the  crime;  and 
the  third  and  last  count  of  the  indictment 
charges  that  the  death  of  Taylor  was  caused 
by  mortal  wounds  inflicted  by  each  and  both 
Of  said  prisoners.  • 

A  statute  of  this  state  provides  that  "every 
person  who  shall  abet,  procure,  command  or 
counsel  any  other  person  or  persons,  to  com- 
mit any  crime,  or  misdemeanor,  shall  l>e 
deemed  an  accomplice  and  equally  criminal 
as  the  principal  offender,  and  shall  be  punish- 
ed in  the  same  manner  and  with  the  same 
punishment"  Rev.  Code  1852,  c.  133,  {  1. 
Therefore,  if  the  Jury  Is  saHafled  that  either 
of  the  prisoners  inflicted  said  mortal  wounds, 
it  is  sufficient  for  the  conviction  of  the  other, 
who  was,  if  you  so  flnd  from  the  evidence, 
aiding  and  assisting  In  the  felonious  assault 
upon  Taylor  the  one  who  actually  Inflicted 
them,  because,  in  contemplation  of  law,  it 
becomes  the  act  of  each  and  all  of  those 
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who  were  co-operating  and  participating  In 
the  perpetration  of  tbe  crime  then  and  tliere 
conunitted. 

Under  any  indictment  for  murder  of  tbe 
first  degree,  the  Jury  may  find  the  accused 
guilty  of  either  murder  of  the  first  or  second 
degree,  or  of  manslaughter,  according  as  the 
law  and  the  evidence  may  warrant;  but, 
unless  they  shall  find  the  accused  guilty  of 
one  of  these  three  grades  of  homicide,  they 
must  acquit,  and  render  a  general  yerdict  of 
not  guilty. 

Homicide  Is  the  killing  of  any  human  crea- 
ture, and  Is  of  three  kinds— Justifiable,  ex- 
cusable, and  felonious. 

Felonious  homicide,  at  common  law,  is 
of  two  kinds,  namely,  murder  and  manslaugh- 
ter, the  difference  between  which  consists 
principally  in  this:  that  in  murder  there  is 
the  Ingredient  of  malice,  whilst  in  manslaugh- 
ter there  is  none,  for  manslaughter,  when 
voluntary,  arises  from  the  sudden  heat  of 
the  passions,  but  murder  from  the  wicked- 
ness and  malignity  of  the  heart  Therefore 
manslaughter  is  defined  to  be  the  unlawful 
killing  of  another  without  malice,  either 
express  or  implied,  and  without  premedita- 
tion. 

Murder  Is  where  a  person  of  sound  mem- 
ory and  discretion  ualawfuUy  kills  any  hu- 
man being  under  the  peace  of  the  state,  with 
malice  aforethought,  either  express  or  im- 
plied. The  chief  characteristic  of  this  crime, 
distinguishing  it  from  manslaughter  and 
every  other  kind  of  homicide,  and  therefore 
indispensably  necessary  to  be  proved,  is  mal- 
ice preconceived  or  aforethought  Tltis  term, 
"malice,"  Is  not  restricted  to  spite  or  malevo- 
lence toward  the  deceased  in  particular,  but, 
in  Its  legal  sense.  It  is  understood  to  mean 
that  general  malignity  and  recklessness  of 
the  lives  and  personal  safety  of  others  which 
proceed  from  a  heart  void  of  a  Just  sense  of 
social  duty  and  fatally  bent  on  mischief. 
Malice  Is  implied  by  law  from  every  delib- 
erate, cruel  act  committed  by  one  person 
against  another,  no  matter  how  sudden  such 
act  may  be.  For  the  law  considers  that  he 
who  does  a  cruel  act  voluntarily  does  it  ma- 
liciously. 

Under  the  statute  laws  of  this  state  (Rev. 
Code  1852,  c.  127,  if  1,  2)  there  are  two  de- 
grees of  murder,  namely,  murder  of  the 
first  and  murder  of  the  second  degree.  The 
first  Is  where  the  crime  of  murder  is  com- 
mitted with  express  malice  aforethought,  or 
in  perpetrating  or  attempting  to  perpetrate 
any  crime  punishable  with  death;  and  the 
second  degree  is  where  the  crime  of  murder 
is  committed  otherwise,  and  with  malice 
aforethought  Implied  by  iaw.  Express  malice 
is  proved  by  evidence  of  a  sedate,  deliberate 
purpose  and  formed  design  to  kill  another; 
and  such  purpose  an'd  design  may  be  shovrn 
from  the  circumstances  attending  the  act, 
such  as  the  deliberate  selection  and  use  of 
a  deadly  weapon,  knowing  it  to  be  such, 
stealthily  lying  in  wait,  preconcerted  plans. 


or  the  previous  procurement  or  preparation  of 
instruments,  contrivances,  or  other  means  for 
slaying  or  doing  great  bodily  liarm  to  the 
deceased  victim.  These,  however,  are  but 
some  of  the  instances,  given  for  the  sake  of 
examples  or  illustrations,  in  which  the  ex- 
ternal or  attending  circumstances  will  evi- 
dence the  sedate,  deliberate  mind  and  form- 
ed design  to  kill,  or  to  do  the  party  killed 
some  bodily  harm,  for  whenever  In  any 
other  instance  the  attending  circumstances 
evidence  such  a  mind  and  design  to  do  the 
act  and  death  ensues,  it  constitutes,  lit  law, 
express  malice  aforethought,  and  murder  of 
the  first  degree,  under  the  statute,  and  Is 
punishable  with  death,  as  where  one,  either 
from  motives  of  hatred  or  revenge,  or  with  a 
view  to  rob  him  of  bis  money  or  get  pos- 
session of  any  other  thing  about  his  per- 
son, coolly  and  dellbet-ately  forms  the  design 
in  Ills  mind  to  kill  another,  or  wound  and  dis- 
able him  for  that  purpose,  and  commits  the 
act,  either  by  lying  in  wait  for  him,  or  In  any 
other  manner,  and  his  death  ensues  as  the 
consequence  of  such  bodily  injury.  It  is  like- 
wise, murder  with  express  malice  afore- 
thought and  of  the  first  degree,  under  the 
statute.  State  v.  Goidsborough,  Houst  Cr. 
Gas.  314. 

Implied  or  constructive  malice  is  an  infer- 
ence or  conclusion  of  law  from  the  facts  found 
by  the  Jury;  and,  among  these,  the  actual  in- 
tention of  the  prisoner  becomes  an  important 
and  material  fact  for,  though  he  may  not  have 
intended  to  take  away  life  or  to  do  any  per- 
sonal harm,  yet  he  may  have  been  engaged  in 
the  perpetration  of  some  other  felonious  or 
unlawful  act  from  which  the  law  raises  the 
presumption  of  malice.  It  Is  the  difference 
between  express  and  Implied  or  constructive 
malice  aforethought  which  distinguishes  mur- 
der of  the  first  from  murder  of  the  second  de- 
gree, except,  however,  that  under  our  statute 
murder  of  the  first  degree  may  be  committed 
when  the  malicious  killing  is  done  in  per- 
petrating or  attempting  to  perpetrate  any 
crime  punishable  with  death,  as  rape  or  ar- 
son Is  in  this  state,  although  from  such  a 
felonious  act  malice  Is  merely  implied  or 
presumed  by  law.  Therefore  murder  of  the 
second  degree  is  held  to  be  proved  where  it 
is  not  satisfactorily  shown  by  the  evidence 
submitted  to  the  Jury  that  the  killing  was 
done  with  a  deliberately  formed  design  to 
take  life,  or  In  perpetrating  or  attempting  to 
perpetrate  any  crime  punishable  with  death, 
but  is  BO  shown  that  it  was  done  suddenly, 
without  justification  or  excuse,  and  without 
any  provocation,  or  without  provocation  suffi- 
cient to  reduce  the  homicide  to  the  grade 
of  manslaughter,  or  was  done  In  perpetrating 
or  attempting  to  perpetrate  a  felony  not 
capitally  punishable,  or  any  unlawful  act 
of  violence  from  which  the  law  raises  the 
presumption  of  malice. 

Having  thus  Instructed  you  as  to  murder 
of  the  first  and  second  degrees  and  the  lesser 
grades  of  homicide,  for  your  proper  guidance 
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in  determining  the  gnllt  or  Innocence  of  the 
prisoners  whom  you  have  In  charge,  it  Is 
also  proper  to  remind  yon  that,  as  the  law 
presumes  every  accuaed  person  to  he  Inno- 
cent nntll  he  Is  proven  guilty,  the  burden  Is 
upon  the  prosecution  to  prove  beyond  a 
reasonable  doubt,  by  competent  evidence, 
every  essential  ingredient  of  the  crime  char- 
ged In  this  indictment,  before  the  prisoners, 
or  either  of  them,  can  be  found  guilty  there- 
of. But  on  the  other  hand,  every  sane  man 
Is  presumed  to  intend  that  which  Is  the 
ordinary  and  natural  consequence  of  his  own 
willful  act  Therefore,  on  the  charge  of 
murder,  where  the  fact  of  killing  as  charged 
In  the  Indictment  Is  shown  by  the  prosecu- 
tion, tinaccompanied  by  circumstances  of 
legal  justification,  excuse,  or  mitigation,  the 
law  presumes  that  the  homicide  was  com- 
mitted with  malice,  and  hence  amounts  to 
murder,  until  the  contrary  is  shown;  and 
consequently  the  burden  Is  thereupon  thrown 
upon  the  accused  of  disproving  the  malice, 
and  showing  by  evidence  to  the  satisfaction 
of  the  Jury  that  the  killing  was  not  malicious, 
but  was  either  justifiable  or  excusable  homi- 
cide, or  else  manslaughter. 

Bat  as  it  has  not  been  claimed  in  behalf 
of  the  accused  prisoners  that  the  alleged 
killing  of  Taylor  Is  either  justifiable  or  ex- 
cusable homicide  or  manslaughter,  it  becomes 
your  duty  to  determine,  upon  a  careful  re- 
view and  consideration  of  all  the  evidence 
before  yon,  whether  ;the  said  slaying  of 
Taylor  is  a  higher  grade  of  homicide,  and, 
farther,  whether  or  not  the  prisoners,  or 
either  of  them,  are  guilty  of  either  murder 
of  the  first  degree  or  of  murder  of  the  sec- 
ond d^ree,  under  this  indictment.  In  con- 
sidering the  evidence  with  a  view  to  de- 
termining this  question,  you  must  be  guided 
by  the  legal  definition  and  nature  of  these 
two  degrees  of  murder,  and  bear  In  mind 
the.  distinction  between  malice  aforethought 
express  and  malice  aforethought  implied,  as 
these  have  Just  been  defined  to  you.  And 
here  It  is  necessary  also  to  Inform  yoa  that 
although  where  the  fact  of  killing,  as  char- 
ged in  the  indictment,  Is  shown  by  the  prose- 
cution, tmaccompanled  by  circumstances  of 
legal  justification,  excuse,  or  extenuation,  the 
law  presumes  that  the  homicide  was  com- 
mitted with  malice,  until  the  contrary  ap- 
pears from  the  evidence  produced  at  the 
trial,  yet  it  goes  no  further  than  to  Imply 
malice,  and  therefore  the  legal  presumption 
goes  no  further  in  such  a  case  than  that 
the  killing  Is  murder  of  the  second  degree, 
under  our  statute.  Wherefore,  before  a  ver- 
dict by  the  jury  of  murder  of  the  first  de- 
gree can  be  lawfully  rendered,  it  must  be 
shown  by  the  prosecution  that  the  prisoners, 
or  one  of  them,  killed  or  participated  in  the 
killing  of  Taylor,  If  he  be  dead,  with  a  sedate, 
deliberate  purpose  and  formed  design  to  take 
life.  Such  deliberate  purpose  and  formed 
design  may  exist  only  for  the  briefest  period 
of  time,  but  it  must  be  shown  by  the  facts 


and  circumstances  attending  the  bomlcide  to 
actually  exist.  In  order  to  prove  that  express 
malice  aforethought,  without  the  evidence  of 
which  a  conviction  of  murder  of  the  first 
degree  cannot  be  secured. 

But  before  the  prisoners,  or  either  of  them, 
can  be  found  guilty  of  murder  of  either  de- 
gree under  this  indictment,  it  is  imperatively 
Incumbent  on  the  prosecution  to  prove  to  you, 
beyond  a  reasonable  doubt,  first,  that  John 
K.  Taylor  died  on  or  about  January  8th  of 
the  present  year;  second,  that  his  death  was 
caused  by  the  means  and  In  the  manner  de- 
scribed in  this  indictment,  and  within  this 
county;  and,  third,  that  the  prisoners  at  the 
bar,  or  one  of  them,  committed,  or  aided  and 
participated  in  the  commission  of,  the  fatal 
act,  as  alleged  therein.  In  the  absence  of  di- 
rect or  positive  evidence,  each  of  these  essen- 
tial ingredients  of  the  crime  may  be  estab- 
lished by  circumstantial  evidence  alone. 

Regarding  confessions  of  gnllt  to  criminal 
prosecutions,  you  will  remember  that  these 
are  either  dirept  confessions,  or  confessions 
Inferred  from  the  conduct,  eta,  of  the  ac- 
cused, and  termed  "indirect  confessions  of 
guilt"  Confessions  of  guilt  should  not  be  re- 
ceived where  they  are  not  free  and  voluntary, 
but  procured  through  the  Influence  of  threats 
or  the  promise  of  favor.  Both  their  admissi- 
bility and  value  as  evidence  depend  upon 
their  being  deliberate  and  voluntary,  and  on 
the  presumption  that  a  rational  being  will  not 
make  admissions  prejudicial  to  his  Interests 
and  safety  unless  Impelled  to  do  so  by  the 
promptings  of  truth  and  conscience.  A  con- 
fession of  guilt  reduced  to  writing,  and  sign- 
ed by  the  person  making  it,  if  deliberately 
made  and  signed,  without  being  influenced 
thereto  by  any  threats  or  promises  by  others, 
should  be  regarded,  in  the  absence  of  evidence 
to  the  contrary,  as  strong  and  convincing  evi- 
dence in  the  case.  The  degree  of  credit  due 
to  them  is  to  be  estimated  by  the  jury  under 
the  circumstances  of  the  particular  case. 
The  whole  of  what  the  accused  said  on  the 
subject  at  the  time  of  making  the  confession 
should  be  taken  together.  The  Jury  may  be- 
lieve-that  part  which  criminates  the  accused 
and  reject  that  which  Is  In  his  favor,  or  credit 
80  much  as  is  in  his  favor  and  discard  that 
which  is  against  him,  if  they  see'  sufficient 
grounds,  upon  all  the  evidence,  for  so  doing, 
for  the  jury  are  at  liberty  to  judge  of  it,  like 
any  other  evidence,  from  all  the  proven  cir- 
cumstances of  the  case. 

After  the  commission  of  a  crime  has  been 
accomplished,  no  one  engaged  in  it  can,  by 
any  subsequent  declaration  or  act  of  his  own, 
not  made  or  done  in  the  presence  of  another, 
affect  that  other  person.  His  coufession, 
therefore,  subsequently  made,  is  not  admissi- 
ble In  evidence  as  such  against  any  but  him- 
self. If  the  confession  of  one  prisoner  impli- 
cates any  other  person  by  name,  it  must  be 
proved  as  it  was  made,  not  omitting  such 
name;  but  the  court  should  instruct  the  jury, 
as  we  do  you,  that  it  is  not  evidence  against 
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M7  but  tb#  prisoner  wbo  muda  aacb  copfes- 
•ton.    1  Greeoleaf  on  Evidence,  H  218,  23a 

"Proof  'beyond  a  reasonable  doubt"  does 
not  mean  tbat  tbe  guilt  of  tbe  accused  or  any 
other  fact  shall  be  established  with  the  abso- 
lute  certainty  of  a  znatheiuatical  demooatra- 
tton.  Matters  of  fact  are  required  to  be 
iwoved  merely  to  a  moral  certainty.  To  re- 
quire more  in  dealing  with  human  conduct 
and  the  ordinary  alFairs  of  life  would  be  Im- 
pracllcable  and  therefore  imreasonable.  It  ia 
sufficient  that  any  disputed  fact  relating  to 
these  shall  be  established  by  that  amount  of 
competent  or  appropriate  evidence  which  or- 
dinarily satisfies  an  unprejudiced  mind  be- 
yond a  reasonable  doubt  The  circumstances 
which  will  amount  to  this  degree  of  proof  can 
never  be  previously  defined.  The  only  legal 
test  of  which  they  are  susceptible  is  their 
sufficiency  to  satisfy  the  mind  and  conscience 
of  a  man  of  common  sense  and  ordinary  dis- 
cretion, and  80  to  convince  him  that  he  would 
act  upon  that  conviction  lu  matters  of  the 
highest  concern  and  Importance  to  his  own  in- 
terest "Reasonable  doubt""  in  the  legal 
sense,  therefore,  does  not  mean  a  vague,  spec- 
ulative, or  whimsical  doubt  or  uncertainty, 
nor  a  merely  possible  doubt  of  tbe  truth  of 
the  fact  to  be  proved. 

In  civil  cases  It  is  the  duty  of  the  Jury  to 
decide  In  favor  of  the  party  on  whose  side  the 
weight  of  evidence  preponderates,  and  accord- 
ing to  the  apparent  probability  of  truth;  but 
in  criminal  cases,  because  of  the  graver  con- 
sequences of  a  wrong  decision,  the  Jurors  are 
required  to  be  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  tbe  accused,  or  it  Is  their 
duty  to  acquit  him.  In  civil  cases  It  is  suffi- 
cient If  tbe  evidence  in  tbe  aggregate  agrees 
with  and  supports  the  hypothesis  which  it  is. 
adduced  to  prove,  but  In  criminal  cases  It 
must  not  only  do  this,  but  also  must  be  such 
88  to  produce  a  moral  certainty  of  guilt,  and 
to  exclude  any  other  reasonable  hypothesis  or 
conclusion  but  that  of  the  guilt  of  the  accused. 
In  both  cases  a  verdict  may  well  be  founded  on 
circumstances  alone,  and  these  often  lead  to 
a  conclusion  more  satisfactory  than  that  pro- 
duced by  direct  evidence.  In  considering  the 
testimony,  if  you  find  that  any  of  the  wit- 
nesses contradict  each  other,  yon  must  decide 
between  them  after  viewing  the  testimony  of 
each  in  connection  with  all  the  facts  and  cir- 
cumstances proved  in  the  case,  and  after  con- 
sidering the  comparative  qualifications  and 
advantages  of  each  for  knowing,  observing, 
comprehending,  recollecting,  and  impartially 
and  truthfully  relating  the  circumstances  and 
matters  concerning  which  they  have  testified. 
Where  there  is  a  confiict  of  testimony,  you 
must  reconcile  it  if  possible.  If  you  cannot 
do  so,  then  you  may  reject  so  much  thereof 
as  you  deem  the  less  trustworthy,  and  accept 
tbat  portion  which  yon  consider  the  more  so^ 
after  ,due  deliberation  upon  all  the  evidence 
submitted  from  the  witness  stand,  and  from 
no  other  source. 

SoM  are  the  Judges  of  the  facts  and  of  the 


credit  due  to  tbe  req^eotlre  iritnesaee*  and 
it  Is  your  exclusive  province,  aubjeot  onlj 
to  the  law  as  explained  to  you  by  this  oonrC 
to  determine  according  to  tbe  evidence 
whether  or  uot  the  orlsooera,  or  either  of 
tbem,  have  been  proven,  beyond  a  reasonable 
doubt,  guilty  of  any  offeuse  under  tbla  in- 
dictment By  "reasonable  doubt,"  kb  we 
have  already  explained,  ia  not  meaot  a 
vague,  speculative,  whimsical,  or  merely 
possible  doubt  but  such  a  doubt  only  as  in- 
telligent reasonable,  and  Impartial  men  may 
booestly  entertain  after  a  careful  examina- 
tion and  oooscientiow  oonslderailon  of  all 
tbe  evideoce. 

It  only  remains  fer  us  to  aay  in  ooaclaaion 
tbat  it,  after  auob  examination  and  eonald- 
oration  of  all  tbe  evidence  submitted  on  both 
sides  in  this  case,  yon  shall  be  aatisfled,  be- 
yond such  •  reasonable  doubt  tbat  the 
prisoners,  or  either  oif  them,  are  tbe  per- 
sons wbo,  as  principals  or  aooompUces,  caus- 
ed the  death  of  Taylor  as  allied  in  this  in- 
dictment and  within  this  conniy,  then  you 
are  further  to  determine,  subject  to  tbe  law 
as  we  have  explalnM  it  to  you,  whether  or 
not  the  prisoners,  or  either  of  tbem.  are 
guilty  of  murder  of  tbe  first  degree,  or  mur- 
der of  tbe  second  degree,  or  of  any  kind 
of  felonious  bomidde,  and  render  your  ver- 
dict* accordingly.  But  if,  after  such  exam- 
ination and  consideration  of  said  evldenoe, 
you  should  not  be  so  satisfied  that  the  pria- 
oners  are  guilty  of  murder  of  either  degree, 
or  of  any  kind  of  felonious  bemldde,  then 
yon  should  acquit  them,  and  render  a  ver- 
dict of  not  guilty.  Any  one  or  both  of  tbe 
prisoners  may  be  convicted  or  acquitted  un- 
der this  indictment  according  as  tbe  evi- 
dence may  Justify  and  warrant  It  in  tbe 
Judgment  of  the  Jury. 

With  these  Instructions  for  your  aid  and 
guidance  In  the  discbarge  of  your  solemn 
and  responsible  duty,  the  case  la  now  sub- 
mitted to  you  for  your  verdict. 

Verdict:  John  Jlner.  guilty  of  murder  of 
tbe  first  degree;  Walter  Brinte,  guilty  of 
murder  of  tbe  second  degree. 

Mr.  Townsend,  counsel  for  the  defmdant 
Jiner,  thereupon  made  motions  for  a  new 
trial  and  In  arrest  of  Judgment  basing  said 
motions  upon  the  following  reasons  for  a  new 
trial: 

"John  Joiner,  one  of  the  above-named  de- 
fendants, by  Sylvester  D.  Townsend,  Jr.,  his 
attorney,  flies  the  following  reasons  for  a 
new  trial:  (1)  Tbat  the  panel  of  Jurors 
drawn  for  service  at  tbe  court  of  oyer  and 
terminer  in  and  for  New  Castle  county,  in 
the  state  of  Delaware,  at  the  May  term,  A. 
D.  1904,  included,  among  others,  a  certain 
John  C.  MitcheU.  (2)  That  the  said  John 
C' Mitchell  did  not  appear  at  the  said  court, 
but  that  a  certain  John  W.  Mitchell  appeared 
and  answered  for  the  said  John  C.  Mitchell. 
(3)  That  the  said  John  a  Mitchell's  name 
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was  drawn  by  the  proper  ofl9cer  of  tbe  conrt 
as  one  of  tbe  jnry  In  this  cause.  (4)  That  he, 
the  said  John  W.  Mitchell,  la  response  to 
sneh  call  tot  John  C.  Mitchell,  took  his 
place  as  one  of  the  Jnrors  In  this  cause,  al- 
though be  was  not  the  John  C.  Mitchell  In- 
tended as  a  Juror  in  this  cause.  (5)  And 
that  therefore  there  was  a  mistrial  in  this 
cause.  That  tbe  aforesaid  facts  were  un- 
known to  the  said  John  Joiner,  or  his  coun- 
sel, until  after  tbe  Jury  had  been  sworn 
and  the  trial  begun.  Therefore  tbe  said 
John  Joiner,  by  Sylvester  D.  Townsend,  Jr., 
bis  attorney,  prays  tbe  court  that  tbe  ver- 
dict in  ttalB  cause  be  set  aside,  and  that  a 
new  trial  be  granted." 

The  fallowing  affidavit  was  tiled  In  sup- 
port of  the  above  reasons: 

"State  of  Delaware,  New  Castle  County, 
ss.:  Personally  appeared  before  me,  Sylves- 
ter D.  Townsend,  Jr.,  a  notary  public  for  the 
state  of  Delaware,  Caleb  C.  Hopkins,  who, 
being  by  me  duly  sworn  according  to  law, 
dep6ses  and  Says  that  he  is  levy  court  com- 
missioner for  the  Fourth  District  of  New 
Castle  county;  that  on  or  about  tbe  18tb 
day  of  March,  A.  D.  1904,  in  accordance 
with  tbe  statute  lb  that  behalf  made  and 
provided,  he  deposited  In  the  petit  Jury  box 
of  New  Castle  coUbty  tbe  name  of  one  John 
C  Mitchell;  that  at  the  May  term,  A.  D. 
1904,  of  the  court  of  oyer  and  terminer,  in 
the  case  of  the  state  against  Walter  Brinte 
and  John  Joiner,  when  tbe  name  of  John 
C.  Mitchell  was  Called,  one  John  W.  Mitchell 
made  anSwer,  and  was  duly  sworn  and 
served  on  said  Jury;  that  th6  person  or 
Juror  who  answered  to  tbe  name  of  John 
C.  Mitchell  was  not  the  John  C.  Mitchell 
Intended  and  designated  to  serve  on  said 
Jury ;  that  your  said  deponent  Saw  the  said 
John  W.  Mitchell  On  his  attendance  at  the 
said  court  of  oyer  and  terminer  as  a  juror- 
and  that  he  was  not  the  same  person  whose 
name  your  said  deponent,  aS  such  levy  court 
commissioner,  had  deposited,  or  whose  name 
be  bad  intended  to  deposit,  in  tbe  Jury  box 
as  aforesaid.  Further,  your  deponent  salth 
not.    Caleb  C.  Hbpklns. 

"^wom  and  subscribed  before  me  this  Slst 
day  of  May,  A.  D.  1904.  Sylvester  D.  T»wn- 
send,  Jr.,  Notary  Public.    [Seal  of  Notary.?' 

The  state  filed  counter  affidavits,  which, 
omitting  tbe  captions,  were  as  follows: 

"State  of  Delaware,  New  Castle  County— 
ss. :  Be  It  remembered  that  on  this  2d  day 
of  Jnne,  A.  D.  1904,  personally  came  before 
me,  George  Janvier,  deputy  clerk  of  the 
peace,  George  W.  Cox,  who,  being  by  me  first 
duly  qualified  according  to  law,  deposes  and 
says  that  he  Is  a  deputy  of  the  ^eriff  of 
the  county  Of  New  Castle,  In  the  state  of 
Delaware;  tlmt,  as  tbe  deputy  Of  said  sher- 
iff,  there  was  put  in  his  hands  a  part  of  the 
certified  list  of  special  Jurors  to  be  summoned 
to  attend  the  court  of  oyer  and  terminer  at 
tbe  term  thereof  which  began  on  tbe  25tb 
day  of  May,  A  D.  1904,  in  and  for  the  said 


county  of  New  Castle;  that  among  other 
names  so  put  In  his  hands  as  aforesaid  was 
the  name  John  C.  Mitcbell ;  that  this  depo- 
nent knew  of  one  John  Mitchell,  a  resident 
In  Stanton,  in  tbe  said  county  of  New  Castle, 
and  duly  summoned  him  to  attend  said  conrt 
as  a  member  of  said  special  Jury  so  to  be 
summoned  as  aforesaid ;  that  upon  summon- 
ing the  said  Mitchell  he  found  that  tbe  mid- 
dle initial  of  said  Mitchell  was  'W,'  rathei- 
than  'C  but  this  deponent  assumed  that 
there  had  been  a  clerical  error  as  to  tbe  mid- 
dle initial  of  said  Mitchell,  and  that  the  said 
John  W.  Mitchell  was  the  man  intended  to 
be  described  by  tbe  name  of  John  C.  Mitchell 
upon  the  list  of  said  Jurors  so  placed  In  bis 
hands  to  summon  as  aforesaid;  that  this 
deponent  duly  and  regularly  summoned  the 
said  John  W.  Mitchell  to  attend  said  court 
of  oyer  and  terminer  as  a  member  of  said 
special  Jury  for  said  term,  and  did  not  sum- 
mon any  other  John  Mitchell  for  said  pur- 
pose; that  the  said  John  W.  Mitchell  duly 
attended  said  court  as  such  special  Juror, 
and  sat  on  the  above-stated  cause  as  a  Juror 
to  try  the  defendants  in  said  cause.  George 
W.  Cox. 

"Sworn  and  subscribed  before  me  this  2d 
day  of  June,  A.  D.  1904.  George  Janvier, 
Dep'ty  0.  P." 

"State  of  Delaware,  New  Castle  County — 
ss. :  Be  it  remembered  that  on  this  2d  day 
of  June,  A.  D.  1904,  personally  came  before 
me,  George  Janvier,  deputy  clerk  of  the 
peace,  Winfield  8.  Quigley,  who,  being  by 
me  first  duly  qualified  according  to  law,  de- 
poses and  says  that  he  Is  the  clerk  of  the 
peace  In  and  for  said  county  of  New  Castle, 
and,  as  such,  took  out  of  the  box  containing 
tbe  names  of  the  general  and  special  Jurors 
In  attendance  at  the  trial  of  the  above-named 
defendants  the  names  of  the  Jurors  as  they 
were  called  to  be  sworn  upon  their  voir  dire 
at  the  time  of  the  impaneling  of  the  Jury 
In  tbe  above-stated  case;  that  npon  one  of 
the  slips  containing  the  names  of  aald  spe- 
cial Jurors  was  the  name  John  O.  Mitchell; 
that  said  deponent  called  out  said  name  In 
■A  loUd  tone  of  voice;  that  thereupon  a  cer- 
tain John  W.  Mitchell,  being  the  only  John 
Mitchell  who  had  been  summoned  either  utmn 
said  general  or  special  Jury  lists  in  attend- 
ance at  said  term,  arose  and  responded  to 
said  name  of  Jofau  C.  Mitchell ;  that  there- 
upon It  was  suggested  that  the  name  of  said 
Mitchell  so  arising  and  responding  as  afore- 
said was  John  W.  Mltdhell,  and  not  John  C. 
Mitchell,  and  that  this  deponent  thereupon 
asked  the  said  Mitchell,  in  the  presence  and 
bearing  of  said  defendants  and  their  counsel, 
whether  his  name  was  John  O.  Mitchell,  or 
John  W.  Mitchell;  that  said  Juror  replied. 
In  a  tone  of  voice  audible  to  this  deponent 
and  all  other  persons  there  being,  that  his 
name  was  John  W.  Mitchell ;  that  thereupon 
this  deponent  called  the  attention  of  the 
Judges  then  and  there  presiding  at  the  trial 
of  the  said  defendants  to  the  fact  that  the 
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name  of  tbe  said  Juror  waa  John  W.  Mitcbell, 
and  not  John  C.  Mitchell;  that  thereupon, 
no  objection  being  made  by  either  the  Attor- 
ney General  or  by  the  counsel  for  said  de- 
fendants, the  said  John  W.  Mitchell  was 
first  duly  sworn  upon  his  voir  dire  by  tbe 
name  of  John  W.  Mitchell,  and,  under  oath, 
replied  to  the  questions  usually  asked  a  pro- 
posed Juror  upon  his  voir  dire  in  a  capital 
cause;  that  thereupon  the  said  prisoners 
were  given  an  opportunity  to  challenge  the 
said  Juror,  either  peremptorily  or  for  cause, 
by  said  prisoner,  but  responded  to  the  said 
opportunity  to  so  challenge  said  Juror  with 
the  words  'Swear  him,'  pronounced  by  said 
prisoners  through  the  mouth  of  their  counsel 
then  and  there  engaged  in  defending  them 
on  said  trial ;  that  said  Juror  was  also  a<>- 
cepted  without  challenge  by  the  state,  the 
plaintiff  in  said  cause ;  that  thereupon  the 
said  Juror  was  duly  sworn  to  try  said  cause 
by  the  name  of  John  W.  Mitchell,  and  reg- 
ularly sat  in  said  trial  during  the  entire 
course  thereof,  without  objection  upon  the 
part  of  the  said  prisoners  or  their  counsel, 
and  was  one  of  the  Jurors  which  returned  a 
verdict  of  guilty  upon  being  duly  polled  at 
the  request  of  the  said  prisoners  through 
tbelr  counsel;  that  said  John  W.  Mitchell 
is  a  resident  and  citizen  of  said  state  and 
county,  and  eligible  for  jury  service  under 
the  laws  of  the  state  of  Delaware;  that  no 
person  by  the  name  of  John  C.  Mitchell  had 
been  summoned  or  was  in  attendance  on  the 
said  court  as  a  Juror.    Winfleld  S.  Quigley. 

"Sworn  and  subscribed  before  me  this  2d 
day  of  June,  A.  D.  1904.  George  Janvier, 
Dpty.  Clerk  of  the  Peace." 

Argument  of  Motion  for  New  Trial. 

Mr.  Townsend:  Where  a  person  who  is 
not  the  person  intended  to  be  summoned  is 
returned,  or  answers,  and  participates  in  the 
trial,  tbe  verdict  is  of  no  validity,  and  the 
proceedings  will  be  treated  as  a  mistrial.  12 
Am.  &J<:ng.  Ency.  PI.  &  Pr.  352.  The  fore- 
going Is  supported,  among  others,  by  tbe 
following  authorities:  Dovey  t.  Hobson,  6 
Taunt  4G0;  Rex  v.  Tremaine,  16  E.  C.  L. 
318;  McGlIl  V.  State,  34  Ohio  St.  228;  Peo- 
ple T.  Ransom,  7  Wend.  417;  Goodwin  v. 
State,  102  Ala.  87,  15  South.  571;  Mingia  y. 
People,  54  111.  274.  In  the  case  of  Dovey  v. 
Hobson,  supra,  Glbbs,  C.  J.,  said:  "We  think 
that  the  eleven  Jurymen  being  well  summon- 
ed, and  a  twelfth  not  being  well  summoned, 
and  a  verdict  taken  by  those  twelve,  and 
tbe  objection  being  pointed  out  at  the  time, 
tbe  court,  in  the  exercise  of  their  discretion, 
ought  to  set  aside  this  verdict"  In  McGiU 
V.  State,  supra,  the  facts  were  as  follows: 
Eli  Stephenson,  whose  name  appeared  in  the 
venire,  was  regularly  summoned  and  return- 
ed by  tbe  sheriff.  At  tbe  trial,  when  his 
name  was  called,  his  father,  of  the  same 
name,  answered  and  sat  at  the  trial.  Boyn- 
ton,  J.,  said:  "•  *  •  A  majority  of  the 
court  are  unwilling  to  bold,  especially  in  a 


case  Involving  life,  that  the  accused,  by  neg- 
lecting to  inquire  of  the  Juror  whether  he  was 
the  person  by  that  name  summoned,  was  so 
far  guilty  of  negligence  as  to  estop  or  pre- 
vent blm  from  taking  advantage  of  the  Ju- 
ror's disqualification  after  the  trial.  *  •  • 
The  plaintiff  was  apprised  that  one  Eli  Ste- 
phenson was  one  of  tbe  regular  Jurors  sum- 
moned for  bis  trial;  and,  when  such  Juror 
was  called,  a  person  by  that  name  appearing 
and  answering  thereto,  we  think  be  might 
well  assume  such  person  to  be  the  regular 
juror.  If  the  person  so  appearing  had  borne 
another  name,  and  had  personated  the  ab- 
sent Juror,  this  clearly  would  have  been 
ground  for  a  new  trial,  if  tbe  fact  of  such 
personation  was  unknown  to  the  accused  in 
time  to  correct  the  error  before  he  was  prej- 
udiced thereby.  •  *  •  Yet  no  one  can 
doubt  that  the  identity  of  tbe  two  names  was 
calculated  to  disarm  vigilance,  and  render 
deception  more  successful  and  complete. 
Therefore,  to  Impute  a  want  of  diligence,  un- 
der tbe  circumstances,  to  the  accused  or  his 
counsel,  in  not  ascertaining  before  the  trial 
that  the  sitting  Juror  was  not  the  one  sum- 
moned, or  to  hold  him  to  have  waived  all  ob- 
jection to  the  Juror's  competency,  would  be 
to  exact  a  higher  degree  of  care  and  caution 
than  the  law  requires."  12  Am.  &  Eng.  Enc. 
PI.  &  Pr.  364,  note,  citing  Goodwin  v.  State, 
102  Ala.  89, 15  South.  571.  says:  "The  defend- 
ant is  entitled  to  tbe  Juror  drawn  by  the 
commissioners,  and  cannot  be  required  to 
have  one  of  tbe  same  name,  whose  name  was 
erroneously  placed  on  the  venire,  and  who 
responded  to  the  name  of  the  Juror  drawn." 
Mingia  v.  People,  supra,  says:  "Only  the 
persons  named  on  the  sheriff's  return  can  be 
sworn  as  Jurors,  and  hence  it  is  a  ground  of 
error  that  a  Juror  of  a  name  different  from 
the  one  furnished  the  prisoner  was  sworn 
upon  the  panel." 
Tbe  Attorney  General  replied. 

6RUBB,  J.  It  appearing  to  the  court  by 
the  facts  before  us  in  this  case  that  although 
John  G.  Mitchell  was  the  person  selected  by 
tbe  levy  court  and  drawn  by  the  clerk  of  the 
peace  and  prothonotary,  and  whose  name 
was  placed  on  the  Jury  list  for  this  term  of 
court,  yet  John  W.  Mitcbell  was  the  person 
actually  summoned  by  the  sheriff,  and  that 
the  name  of  John  C.  Mitcbell  was  drawn  from 
the  box  by  tbe  clerk  of  the  court  during  tbe 
drawing  of  tbe  Jury  at  the  trial,  and  that 
John  W.  Mitchell  answered  thereto,  instead 
of  John  C.  Mitchell,  and  that  thereupon  at- 
tention was  publicly  called  by  the  clerk  of 
the  peace  to  the  fact.  In  the  presence  of  the 
prisoner  and  his  coimsel,  and  that,  upon  the 
voir  dire  examination  of  said  John  W.  Mitch- 
ell, he  was  not  challenged  for  this  or  any 
other  cause  by  the  prisoner  or  his  counsel, 
but,  on  the  contrary,  was  accepted  by  them 
and  sworn  as  a  Juror  In  the  cause,  and,  fur- 
ther, it  not  appearing  to  tbe  court  that  any 
prejudice  or  injustice  was  done  to  the  pris- 
oner by  reason  of  the  fact  that  John  W. 
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Mitchell  was  sworn  and  aeryed  aa  a  Juror 
at  tbe  trial,  the  motion  tor  a  new  trial  Is  re- 
fused. 

The  prisoner  was  thereupon  sentenced  as 
follows: 

GRUB6,  J.  John  Jlner,  stand  up.  John 
Jlner,  you  haye  been  indicted  by  the  grand 
Jury  of  this  county  for  the  murder  of  the 
first  degree  of  John  K.  Taylor,  and  upon  that 
indictment  you  haye  bad  a  fair  and  impar- 
tial trial.  Tour  coimsel,  with  great  zeal  and 
fidelity,  presented  to  the  court  and  Jury  eyery 
fact  and  argument  which,  in  his  Judgment, 
were  available  for  your  defense.  The  Jury 
nevertheless  rendered  a  verdict  of  guilty, 
and  It  therefore  becomes  the  solemn  duty  of 
this  court  to  pronounce  the  sentence  of  the 
law  upon  you  for  the  commission  of  the  hei- 
nous crime  for  which  you  were  Indicted. 
Have  you  anything  to  say  why  this  court 
shall  not  now  pronounce  the  sentence  of  the 
law  upon  you? 

Prisoner:  Yes,  sir;  I  have  a  word  to  say. 
I  don't  think  It  is  right,  when  we  both  we;:* 
guilty,  and  both  were  sent  to  Jail  for  the 
same  crime,  to  let  one  go  free,  and  hang  the 
other.    I  don't  think  I  have  had  justice. 

GRUBB,  J.    Is  that  all  you  have  to  say? 
Prisoner:    Yes,  sir. 

GBUBB,  J.  The  sentence  of  the  law,  as 
considered  by  the  court,  Is  that  you,  John 
Jlner,  alias  John  Joiner,  be  now  taken  from 
the  bar  of  this  court  to  the  New  Castle  Coun- 
ty Workhouse,  the  public  prison  of  this  coun- 
ty, the  place  from  which  you  came,  and  be 
there  safely  and  securely  kept  in  custody 
nntU  Friday,  the  second  day  of  September, 
In  the  year  of  our  Lord  1904,  and  on  that 
day,  between  the  hours  of  10  o'clock  in  the 
morning  and  3  o'clock  in  the  afternoon,  be 
taken  to  some  convenient  place  of  private  ex- 
ecution within  the  precincts  of  the  said  pris- 
on incloBure,  and  that  you  be  then  and  there 
hanged  by  the  neck  until  you  be  dead;  and 
may  God  have  mercy  on  your  soul.  Yon  are 
now  committed  to  the  custody  of  the  board  of 
trustees  of  the  New  Oastle  County  Work- 
bouse  until  this  sentence  is  carried  into  ez- 
ecntlon.  It  Is  also  considered,  adjudged,  and 
ordered  by  the  court  that  a  duly  certified  copy 
of  the  foregoing  sentence  of  death  upon  John 
Jlner,  alias  John  Joiner,  be  forthwith  made 
and  delivered  by  the  clerk  of  the  court  to 
Elmmit  F.  Stldham,  the  sheriff  of  New  Castle 
county,  as  his  sufilcient  warrant  to  observe 
and  execute  said  sentence  of  death  accord- 
ing to  the  Judgment  of  this  court  of  oyer  and 
terminer  at  the  time  appointed  by  the  court 

(209  Fa.  194) 

SLATER  y.  SLATER. 

(Supreme  Court  of  Pennsylvania.     May  16, 

1904.) 

ATVEAL — CASX — WELLS — UNDUE     INFLUENCE. 

1.  A  history  of  the  case  on  appeal,  23  pages 
long,  filled  With  irrelevant  details  and  argumen- 


tative statements,  is  In  violation  of  the  rules  of 
the  Supreme  Court. 

2.  Where  testatrix  changes  her  will,  making 
another  person  beneficiary  thereunder,  it  is  not 
evidence  of  undue  influence. 

3.  Evidence  held  insufficient  to  show  that  will 
was  the  result  of  undue  influence. 

Appeal  from  Court  of  Oommon  Pleas, 
Schuylkill  County. 

Action  by  Bessie  Slater  against  Harry  P. 
Slater.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Afilrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  THOMPSON, 
JJ. 

A.  W.  Schalck  and  C.  N.  Brumm,  for  ap- 
pellant.   John  F.  Whalen,  for  appellee. 

PER  CURIAM.  This  case  is  strongly  sug- 
gestive of  a  reminder  to  counsel  that  the 
length  of  the  trial  and  the  amount  of  con- 
flicting evidence  given  on  disputed  matters 
of  fact  are  no  criterion  whatever  of  the  legal 
importance  of  the  case,  or  of  the  questions 
open  to  examination  here.  The  verdict  of 
the  Jury  settles  all  such  matters,  whether 
the  trial  be  long  or  short 

The  paper  book  Is  open  to  serious  objec- 
tion. The  history  of  the  case  is  28  pages 
long,  filled  with  irrelevant  and  even  frivo- 
lous details,  and  with  argumentative  state- 
ments, in  plain  contravention  of  the  rules  of 
court  The  assignments  of  error  are  124  in 
number,  and  most  of  them  made  up  of  the 
same  kind  of  trivial  details  as  the  history  of 
the  case.  Counsel  should  understand  that 
this  mode  of  presentation  weakens,  Instead 
of  strengthening,  a  case,  and  tends  mate- 
rially to  defeat  Its  own  end.  The  present  Is 
such  a  glaring  instance  that  we  are  impelled 
to  call  special  attention  to  the  disadvantage 
of  such  practice. 

The  case  appears  to  have  been  tried  be- 
low, as  it  was  argued  here,  mainly  on  col- 
lateral and  merely  corroborative  matters. 
The  burden  of  appellant's  contest  against 
the  will  was  that  It  was  procured  by  undue 
influence,  and  a  number  of  matters  were 
presented  in  evidence  which  might  have 
tended  -  to  corroborate  the  inference,  bad 
there  been  any  basis  of  fact  to  corroborate. 
But  there  was  not  a  scintilla  of  evidence 
that  tended  directly  and  explicitly  to  estab- 
lish the  fundamental  fact.  It  was  shown 
that  the  relations  between  the  appellee  and 
his  mother,  the  testatrix,  had  been  strained 
and  unfriendly  for  some  years,  and  that  In 
several  wills  made  during  that  period  she 
had  left  him  little  or  nothing,  while  in  the 
will  in  question  she  had  practically  left  him 
everything.  Had  there  been  evidence  of  un- 
due influence,  the  change  of  purpose  might 
have  had  a  strong  corroborative  bearing. 
But  the  change  is  not  of  itself  evidence  of 
undue  Influence.  A  change  of  mind  is  the 
right  of  every  testator,  and  by  Itself  is  not 
evidence  of  anything.  It  is  only  when  a 
basis  of  evidence  of  undue  Influence  is  laid 
that  the  inquiry  as  to  the  change  becomes 


Digitized  by 


Google 


SOS 


68  ATLANTIC  BBPORTBB. 


(P«. 


i-elevant.  Ib  tbla  case  there  was  no  sucb 
basla.  The  will  was  drafted  by  a  Justice  of 
the  peace  on  InstructlonB  from  the  testa- 
trix, and  duly  executed  by  her  In  the  pres- 
ence of  the  attesting  witnesses  and  in  the 
absence  of  the  beneficiary.  On  the  surface 
everything  was  regular  and  proper,  and  the 
JU17  have  found  that  it  was  so  in  fact  But 
beyond  this,  the  change  In  the  testatrix's 
purpose  was  fully  and  naturally  accounted 
for.  Subsequently  to  the  previous  wills  the 
circumstances  of  the  testatrix  had  materi- 
ally changed.  Her  husband  had  died,  and 
the  estranged  son  had  returned  home  to  live 
with  h^  mother.  The  Jury  have  found  that 
his  relations  with  her  were  friendly  and  du- 
tiful, while  the  grandson  who  had  been  her 
principal  beneficiary  in  the  previous  wills 
had  misconducted  himself  to  the  extent  of 
stealing  and  carrying  away  her  deposit  box, 
with  her  watch  and  valuable  papers,  includ- 
ing tbe  will  in  bis  favor.  Finally  the  tes- 
tatrix continued  to  live  with  her  son  till  her 
death,  three  years  after  making  the  will, 
and  had  expressed  herself  as  satisfied  with 
the  will.  Under  these  circumstances,  no  Jury 
could  be  expected  or  even  permitted  to  find 
that  the  change  of  testamentary  disposition 
was  evidence  of  undue  InQuence. 

As  the  charge  of  the  learned  Judge  is  an 
elaborate  review  of  the  evidence  and  the 
law,  filing  65  printed  pages,  in  addition  to 
40  pages  of  points  and  answers,  an  exception 
to  it  as  inadequate  can  hardly  be  sustained 
unless  some  Important  omission  be  shown. 
This  has  not  been  done.  We  have  gone 
thoqgh  the  nnmerous  assignments  of  error, 
without  finding  any  which  called  for  further 
notice.    They  are  all  overruled. 

Judgment  affirmed- 


(tnPa.126) 

DUNKLE  V.  OITT  PAS8BNGBB  E5.  00. 

(Supreme   Court  of  Pennsylvania.     May  2, 

1904.) 

BTREBT  BAH-WATS— C0UJ8I0R— KTIDKROI. 

1.  Evidence  in  an  action  to  recover  for  per- 
sonal injuries  caused  by  a  collision  between 
plaintiff's  sleigh  and  a  street  railway  oar  ex- 
amined, and  held  to  require  the  direction  of  a 
verdict  for  defendant. 

Appeal  from  Court  of  Common  Pleas,  Blair 
County. 

Action  by  U.  G.  Duhkle  against  the  City 
Passenger  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    AtBrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
DBAN,  BROWN,  POTTER,  and  THOMP- 
SON, JJ. 

W.  C.  Fletcher,  for  appellant  Thomas  H. 
Greevy,  for  appellee. 

THOMPSON,  J.  The  failure  of  duty  from 
which  springs  the  alleged  negligence  on  the 
part  of  the  appellee  is  limited  to  a  very  nar- 
row compass.  When  the  accident  occurred 
the  car  of  the  appellee  was  running  at  a 


moderate  rate  of  speed,  aot  exceedlns  tovt 
miles  an  honr.  It  was  dark,  and  the  bead- 
light  of  the  car  was  properly  lighted,  the  mo- 
tor was  in  proper  order,  and  the  car  under 
control.  The  motorman  was  in  bis  place  and 
attending  to  his  duties.  There  was  therefore 
no  substantial  ground  for  negligence  arising 
from  the  condition  of  the  car  or  its  manage- 
ment It  was,  however,  alleged  that  appel- 
lee was  guilty  of  negligence  because  its  mo- 
torman  did  not  stop  the  car  in  time  to  enable 
him  to  avoid  the  collision.  The  accident  oc- 
curred in  the  latter  part  of  January,  at  an 
early  hour  in  the  morning,  while  It  was  dark. 
The  appellant  was  going  into  Altoona  in  his 
sleigh,  and,  It  being  cold,  was  warmly  wrap- 
ped up.  As  he  passed  along  one  of  the 
streets,  some  150  or  200  feet  from  the  ap- 
proaching car,  his  horse  backed  upon  the 
track.  Having  whipped  him,  be  succeeded 
In  getting  him  oft  from  it  When  moving  on 
the  outside  of  the  track,  and  quite  near  the 
approaching  car,  he  hallooed  and  shouted  to 
the  motorman  to  slow  up.  Just  at  thU  time 
his  horse  backed  upon  the  track,  'and  the 
accident  then  occurred.  He  bad  only  time  to 
halloo  and  to  hold  up  his  hand  when  the  col- 
lision took  place.  He  was  unable  to  say  how 
far  the  car  was  distant  from  him  when  the 
horse  backed  the  second  time  upon  the  track, 
but  he  guessed  it  was  50  feet  He  said  he 
could  not  see  the  motorman,  because  of  the 
headlight  and  he  could  not  say  whether  he 
heard  him  when  be  hallooed  or  not  The 
wife  pf  the  appellant  was  in  the  sleigh  at  the 
time,  and  testified  tliat  she  judged  that  the 
car  was  50  feet  away  when  her  husband 
waved  his  band  and  whip;  that  it  all  occur- 
red "so  quickly  that  It  all  happened  at  one 
time."  She  seemed  to  think  that  if  the  mo- 
torman had  looHed.  be  could  have  seen  the 
whip  when  Jt  was  waved.  Tbe  argument 
that  from  tbis  evidence  negUgence  on  the 
part  of  appellee  might  be  deduced  is  inconse- 
quential, and  this  Inconsequence  becomea 
moat  distinctly  so  in  connection  with  the  tes- 
timony on  its  behalf.  The  motorman  testi- 
fied: That  when  he  first  saw  the  horse  and 
sleigh  they  were  between  50  and  60  feet 
from  him.  They  were  outside  of  the  track. 
Tbe  horse  backed  the  sleigh  upon  the  track, 
and  the  car,  after  striking  it,  ran  some  10 
or  15  feet  before  it  stopped.  That  he  had  the 
car  under  control,  with  the  power  off.  That 
he  saw  the  horse  back  the  sleigh  upon  the 
ti'ack,  and  at  once  reversed  the  motor.  That 
he  heard  the  appellant  halloo  when  the  horse 
had  backed  upon  the  track,  but  be  saw  no 
motion  of  the  whip  by  the  appellant.  That 
tbe  sleigh  was  on  the  outside  qf  the  track, 
some  50  feet  away.  The  horse  was  not  back- 
ing, hut  was  moving  along.  That  he  only 
discovered  the  horse  backing  wl^en  the  sleigh 
was  about  10  or  15  feet  from  the  car,  tliat  he 
made  every  effort  to  stop  it  and  that  the  car 
was  running  about  4  miles  an  hour.  Tbe 
conductor  of  the  car  testified  that  it  went 
iibout  15  feet  after  it  struck  the  sleigh;  that 
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he  law  tbe  appellant  on  tbe  outside  of  tb* 
track,  dear  of  it,  and  be  saw  him  after  be 
was  struck;  tbat  the  car  waa  running  about  4 
miles  an  hour,  and  that  be  did  not  hear  ap- 
pellant halloo.  The  testimony  of  a  passengw 
waa  substantially  confirmatory.  This  evidence 
does  not  warrant  tbe  conclusion  that  the  mo> 
tormaa  heard  the  appellant,  or,  its  being 
dark,  that  he  saw  or  could  have  seen  the 
motion  of  the  whip  made  by  appellant  when 
he  was  outside  of  tbe  track.  The  case,  there- 
fore, la  one  of  that  class  of  cases  where  tbe 
accident  ia  caused  by  a  horse  suddenly  be- 
coming frightened,  and  resulting  in  an  un- 
avoidable coilisloQ,  where  the  evidence  does 
not  establish  negligence.  Yingat  v.  laebanon, 
etc.,  St.  Ry.  Co.,  167  Pa.  408,  31  Atl.  687; 
Sniltb  ▼.  Uolmesburg,  etc.,  Slectric  Ry.  Co., 
187  Pa.  461.  41  Atl.  479. 

Tbe  assignments  of  error  are  not  sustained, 
and  tbe  Judgment  is  affirmed. 


(SOS  Pa.  ua) 

ATnBBHOLT  et  nx.  T.  HDGHIDS. 

(Supreme  Court  of  PeDUsylvania.     May  0^ 

1804.) 

PABOL    XVIDBHCa— WBITOBN    COHTaAOV— FaAUl 
— pEnCNSIB. 

1.  In  an  action  to  recover  tlie  balance  due  on 
a  contract  for  tbe  parchase  of  standing  timber, 
def«>dant  can  show  by  parol  that  before  the 
contract  waa  signed  he  asked  that  a  survey  be 
made;  that  plaintiff  stated  that  he  knew  the 
lot  contained  54  acres  aa  he  had  just  had  a 
■nrvey  tiiereof ;  that  the  statement  was  delib- 
erately false,  as  plaintiff  had  a  surveyor's  cer- 
tificate showing  that  tbe  lot  only  oontained  82 
acres;  and  that  defendant  relied  on  plaintiff's 
statement  and  signed  the  written  contract 

2.  In  an  action  on  a  written  contract,  any- 
thing which  would  entitle  defendant  to  relief 
in  equity  is  a  good  defense. 

Appeal  from  Court  of  Common  Pleas,  Co- 
lumbia Cbunty. 

Action  by  John  Atberholt  and  lilllle  Atber- 
bolt,  bis  wife,  ^gainst  Charles  Hughes.  Ver- 
dict for  plaintiffs,  and  defendant  appeals. 
Reversed. 

At  the  trial  the  following  offer  was  made: 
"Mr.  Ikeleri  The  defendant  proijoses  to 
prove  by  the  witness  upon  the  stand  that, 
prior  to  the  execution  of  the  written  contract 
in  suit,  the  witness,  together  with  Johu  Atb- 
erholt and  another  party,  visited  the  tract  of 
Umber  in  questloa,  and  attempted  at  tbat 
time  to  come  to  an  agreement  with  Mr.  Atli- 
erholt  as  to  tbe  price  per  acre  to  be  paid  for 
tbe  timber,  and  at  the  same  time  measured 
off  in  tbe  rough  an  acre  of  tbe  timber,  and 
agreed  to  give  the  sum  of  f45  per  acre  for 
said  timber;  that  Atherholt  refused,  holding 
the  timber  at  fSO  per  acre;  that  at  tbat  time 
Atherholt  represented  to  the  witness  that  the 
timber  tract  oontained  64  acres  and  some  odd 
perches,  stating  that  the  same  bad  Just  been 
surveyed,  and  that  bis  knowledge  on  that 
question  was  accurate  and  exact;  that  tbe 
parties  failed  to  come  to  an  understanding, 
but  tbat  afterwards  they  met  In  the  ofiQce  of 


Mr.  Coughlln,  attorney,  at  Wllkesbarre,  the 
witness  and  John  Atherholt  both  being  pres- 
ent, and  after  some  little  dispute  agreed  upon 
tbe  price  to  be  paid  per  acre,  to  wit:  $46.33V&; 
that  tbe  attorney  then  present  suggested  that, 
inasmuch  as  tbe  purchase  was  by  the  acre, 
the  i>artles  ought  to  be  very  sure  of  the  exact 
acreage,  and  suggested  tbat  the  tract  be  sur- 
veyed before  the  written  instrument  was 
drawn,  but  John  Atherholt  again  protested 
tbat  such  action  would  only  cause  expense, 
and  that  Hughes  would  be  obliged  to  pay  for 
nearly  an  extra  acret  inasmuch  as  a  survey 
would  show  tbat  there  were  nearly  55  acres 
in  tbe  tract,  but  that  he  would  be  willing  to 
let  it  go  at  54;  and,  acting  upon  the  truth 
and  good  faith  of  these  statements,  the  wit- 
ness acquiesced  and  tbe  written  instrument 
was  drawn,  using  the  words  'about  fifty-four 
acres'— to  be  followed  by  proof  that  after  the 
execution  of  the  written  instrument,  and  aft- 
er active  operations  bad  been  begun  upon  the 
ground,  the  witness  Iteoame  suspidous  of  tbe 
acreage  of  the  tract,  and  upon  employing  the 
services  of  a  surveyor  be  discovered  that  in 
fact  there  were  only  35  acres  upon  this  tract 
Tbe  defendant  also  proposes  to  show  that,  in 
conducting  these  negotiations  leading  up  to 
tba  execution  of  tbe  written  instruinent,  he 
was  acting  in  behalf  of  his  father,  Charles 
Hughes,  tbe  present  defendant  in  this  case. 

'.'Mr.  Bibbs:  This  la  objected  to  as  incompe- 
tent, immaterial,  and  irrelevant,  for  tbe  rea- 
son that  BO  conversations.  If  any  were  had, 
leading  up  to  the  execution  of  this  agreement 
now  in  evidence,  can  in  any  way  affect  the 
written  contract  between  these  partlea.  The 
Offer  does  net  state  that  the  defendant  hlm- 
Helf  was  upon  the  ground,  and  tbat  he  kna-yr 
personally  anything  in  relation  to  the  ^act, 
nor  to  the  amount  to  be  paid  for  same,  nor 
tbe  agraewent  subsequently  entered  Into. 
Neither  does  the  offer  state  that  Llllle  Ath- 
erholt, the  real  plaintiff,  the  owner  of  this 
timber  tract,  bad  any  knowledge  of  these 
conversations,  nor  waa  a  party  to  the  nego- 
tiations suggested  In  the  offer;  the  contract 
Itself  being  the  only  evidence  of  the  agree- 
ment between  these  parties  plaintiff  and  C^ 
fendant 

"Tbe  Court:  We  feel  obliged  to  sustain  tbe 
objection  and  overrule  the  offer.  We  hardly 
think  that,  under  the  rule  enunciated  in  the 
case  of  Martin  v.  Berens,  this  offer  comes 
within  the  exertions  noted  to  tbe  well- 
known  rule  stated  in  that  case,  tbat:  'Where 
parties,  without  any  fraud  or  mistake,  have 
deliberately  put  their  engagements  in  writ- 
ing, the  law  declares  the  writing  to  be  not 
only  tbe  best,  but  the  only,  evidence  of  their 
agreement' 

"Mr.  Ikeler:  This  evidence  is  offered  for 
tbe  purpose  of  showing  that,  at  the  time  of 
the  execution  of  tbe  written  instrument,  tbe 
defendant,  by  false  misrepresentations, 
known  to  John  Atherholt  at  the  time  to  be 
false,  was  induced  to  execute  the  written  in- 
strument, and  to  agree  therein  to  pay  the 
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sum  set  forth  In  said  paper,  and  that  the 
amount  name^  in  said  paper  was  agreed  to 
by  the  defendant  only  and  solely  upon  the 
faith  of  the  representations  made  by  the  plain- 
tiff at  that  time,  which  representations  we 
now  propose  to  show  were  false,  and  were 
known  by  the  parties  to  be  false  at  that  time; 
and  that  upon  the  strength  of  these  represen- 
tations, and  only  thereon,  the  contract  was 
executed. 

"The  Court:  We  won't  hear  any  more  dis- 
cussion about  this  question  now.  We  will 
reconsider  our  former  ruling  and  admit  the 
evidence,  subject  to  the  further  control  of 
the  court" 

Argued  before  MITCHELL,  0.  J.,  and 
DEAN,  PELL,  MBSTREZAT,  and  POT- 
TER, JJ. 

Ikeler  &  Ikeler  and  0.  J.  Fisher,  for  ap- 
pellant W.  L  Hlbbs  and  John  O.  Harman, 
for  appellees. 

FELL,  J.  This  action  was  brought  to  re- 
cover a  balance  claimed  on  a  written  con- 
tract for  the  purchase  of  standing  timber 
by  the  defendant  The  contract  Included  the 
timber  on  a  wood  lot  which  was  part  of  the 
plalntitTs  farm.  The  lot  was  described  as 
a  part  of  the  farm  containing  about  54  acres, 
and  Included  all  the  timber  not  in  the  fields 
under  cultivation.  The  lot  contained  only  32 
acres.  This  fact  was  not  known  by  the  de- 
fendant until  a  part  of  the  timber  bad  been 
<iut  and  removed.  The  defense  was  a  par- 
tial failure  of  consideration  because  of  the 
false  representations  made  by  the  plaintiffs 
as  to  the  acreage  of  the  lot 

In  support  of  this  defense,  the  testimony 
of  a  number  of  witnesses  was  received  to 
show  that  the  negotiations  which  preceded 
the  agreement  and  culminated  in  it  were  not 
for  the  purchase  of  the  timber  for  a  gross 
sum  for  the  whole  lot  hut  for  a  purchase 
at  a  fixed  price  per  acre;  that  after  a  price 
per  acre  had  been  agreed  upon,  and  the  agree- 
ment was  to  be  put  in  writing,  the  defend- 
ant's agent  and  his  attorney  desired  to  have 
a  survey  made,  In  order  to  ascertain  the 
price  to  be  named;  that  to  this  the  plaintiffs 
objected,  and  stated  that  they  bad  a  survey 
made  a  few  days  before,  and  knew  that  the 
lot  contained  exactly  54  acres  and  52  perches; 
that  this  statement  was  deliberately  false, 
because  the  plaintiffs  then  had  In  their  pos- 
session the  certificate  of  the  surveyor,  which 
showed  that  the  lot  contained  only  32  acres; 
that  the  defendant  had  made  no  examination, 
and  taken  no  means  to  ascertain  the  acreage, 
and,  relying  wholly  on  the  plaintiff's  statement 
In  relation  thereto,  had  agreed  to  the  naming 
of  a  price,  ascertained  by  multiplying  the 
agreed  price  per  acre  by  the  number  of  acres 
the  lot  was  said  to  contain.  This  testimony 
was  withdrawn  by  the  court  from  the  con- 


sideration of  the  Jury,  on  the  ground  that 
the  writing  was  the  only  evidence  of  the 
agreement  and  a  verdict  was  directed  for  the 
consideration  named,  less  the  sum  of  the  pay- 
ments that  bad  been  made  on  account 

The  withdrawing  of  this  testimony  was 
error.  The  statements  of  these  witnesses 
were  clear,  precise,  and  positive,  and,  if  they 
were  correct  the  defendant  had  been  Induced 
to  execute  the  agreement  by  means  of  fraud 
practiced  by  the  plaintiffs.  It  is  always  com- 
petent for  the  defendant  to  prove  that  be  was 
induced  to  enter  into  a  written  agreement 
by  reason  of  fraudulent  representations  by 
the  plaintiff  of  material  facts  going  to  the 
consideration,  on  the  faith  on  which  he  acted. 
The  purpose  of  such  testimony  Is  not  to  alter 
or  vary  the  terms  of  a  written  contract  by 
parol  evidence,  but  to  show  a  failure  of  con- 
sideration which  in  equity  entitles  the  de- 
fendant to  relief  In  whole  or  In  part  from 
his  written  obligation.  In  Stubbs  v.  King, 
14  Serg.  &  R.  ~206,  an  action  on  a  bond  for 
the  purchase  money  of  a  tract  of  land  as  to 
the  boundaries  of  which  deception  had  been 
practiced,  It  was  said  by  Judge  Gibson  that 
"where  a  continued  misapprehension  of  ma- 
terial facts  has  been  Induced  on  the  part  of 
one  by  the  misrepresentations  of  the  other. 
It  is  obvious  that  the  execution  of  the  writ- 
ing ought  not  to  extinguish  the  right  of  the 
Injured  party  to  show  the  fraud  by  which  his 
assent  to  the  contract  was  obtained."  This 
doctrine  had  been  applied  In  a  number  of 
earlier  cases,  and  it  has  since  been  uniformly 
held  that  anything  that  would  entitle  a  de- 
fendant In  an  action  on  a  specialty  to  relief 
In  a  court  of  equity  will  be  a  good  defense 
In  a  court  of  law,  where,  as  in  this  state, 
equity  is  administered  through  the  medium 
of  legal  forms.  McCuUoch  v.  HcKee,  16  Pa. 
289;  County  of  Schuylkill  v.  Copley,  67  Pa. 
386,  5  Am.  Kep.  441.  The  grounds  for  relief 
were  quite  as  strong  as  those  presented  in 
Brotherton  v.  Reynolds,  164  Pa.  134,  30  Atl. 
234,  where  a  bill  to  rescind  a  contract  for  the 
sale  of  timber  was  sustained  on  the  grounds 
of  fraudulent  representations  by  the  vendor 
as  to  the  quantity,  in  which  it  was  said  by 
our  Brother  Dean:  "This  is  not  the  case  of 
buyers  relying  upon  an  imperfect  investiga- 
tion of  their  own,  as  in  Mahaffey  v.  Fergu- 
son, 156  Pa.  156  [27  AtL  21],  cited  by  the 
appellant  but  the  case  of  a  buyer  relying  up- 
on a  false  estimate  of  a  vendor,  and  his  con- 
fidence increased  by  the  further  falsehood, 
still  more  persuasive."  In  this  case  reliance 
was  placed  on  the  assertion  of  a  fact.  The 
assertion  was  made  to  prevent  investigation, 
and.  If  false.  It  was  false  to  the  knowledge 
of  the  vendor,  and  made  with  the  intent  to 
deceive. 

The  Judgment  1b  reversed,  with  a  venire 
facias  de  novo. 
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(m  Pa.  IB) 

DAVIS  «t  aL  r.  PENNSYLVANIA  GOAL 

CO. 

(Supreme  Conrt  of  Pennsylvania.     May  9^ 

1004.) 

INJintT  TO  KICPL0T£— FBOrCKATK  OAT78K— OOH- 
PUARCK  WITH  MINIRO  LAW. 

1.A  coal  mining  company  ia  not  liable  tor 
the  death  of  a  miner  because  it  had  failed  to 
comply  with  Act  June  2,  1891,  art  7  (P.  L. 
18^,  providinf;  that  for  injury  to  a  person  caus- 
ed by  a  violation  of  the  act  by  an  owner^  opera- 
tor, or  foreman  of  a  mine,  a  right  of  action 
shall  accrue,  in  that  it  failed  to  comply  with 
the  requirement  of  the  statute  imposing  on  it 
the  dn^  to  maintain  an  ambulance  at  ita  mine, 
where  there  is  no  evidence  to  show  that  such 
failure  was  the  cause  of  the  death  of  the  miner, 
except  of  a  woman  who  dressed  the  latter's 
wounds,  and  who  could  give  no  reason  for  be- 
lieving that  she  could  have  saved  his  life  if 
he  had  been  removed  to  his  home  immediately. 

Appeaj  from  Court  of  Conimon  Pleas, 
Lnzeme  County. 

Action  by  Alexander  Davis  and  Edith  Da- 
vis, committee  of  the  estate  of  Mary  M.  Ed- 
wards, against  the  Pennsylvania  Coal  Com- 
pany. Verdict  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

At  the  trial  It  appeared  that  the  negligence 
alleged  was  fallnre  npon  the  part  of  the  de- 
fendant to  comply  with  section  8  of  article 
17  of  the  act  of  June  2,  1891  (P.  L.  176,  207), 
which  reads  as  follows:  "That  for  any  In- 
Jury  to  person  or  property  occasioned  by  any 
violation  of  this  act  or  any  tailare  to  com- 
ply with  Its  provisions  by  an  owner,  oper- 
ator, superintendent,  mine  foreman  or  fire 
boss  of  any  coal  mine  or  colliery,  a  right  of 
action  shall  accrue  to  the  party  injured 
against  said  owner  or  operator  for  any  di- 
rect damages  he  may  have  sustained  thereby ; 
and  In  case  of  loss  of  life  by  reason  of  such 
neglect  or  failure  aforesaid,  a  right  of  ac- 
tion shall  accrue  to  the  widow  and  lineal 
heirs  of  the  person  whose  life  shall  be  lost, 
fi>r  like  recovery  of  damages  for  the  Injury 
they  shall  have  sustained." 

Argned  before  MITCHELL,  0.  J.,  and 
DEAN,  FELL,  MESTRBZAT,  and  POTTER, 
JJ. 

Wm.  O.  Price  and  Harold  J.  Mahon,  for 
appellants.  J.  B.  Woodward  and  Willard, 
Warren  &  Knapp,  for  appellee. 

FELL,  J.  The  negligence  alleged  is  that 
the  defendant  failed  to  comply  with  the  re- 
quirements of  a  statute  which  imposed  on  it 
the  duty  to  maintain  an  ambulance  at  its 
mine,  and  to  cause  any  employs  who  might 
be  Injured  to  be  conveyed  at  once  to  his  home, 
by  reason  of  which  neglect  It  Is  claimed  that 
an  employ^  did  not  receive  care  and  medical 
treatment  that  would  have  prevented  his 
death.  Act  June  2,  1891,  art  7  (P.  L.  p.  189). 
f^wards,  an  assistant  mine  foreman,  went 
into  a  mine  with  Clark,  another  assistant 
foreman,  to  clean  np  a  fall,  and  to  examine 
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the  works  In  the  vein  In  which  It  had  occur- 
red. The  mine  was  not  In  operation,  on  ac- 
count of  a  strike,  and  they  were  the  only 
men  in  it  at  the  time  of  the  accident  Each 
had  a  naked  lamp,  and  Clark  bad  a  safety 
lamp  in  his  pocket  When  they  reached  the 
bottom  of  the  shaft,  Edwards  asked  Clark  to 
light  his  safety  lamp.  He  refused  to  do  this ; 
saying  it  was  unnecessary,  because  be  had 
never  found  gas  in  that  part  of  the  mine. 
As  they  walked  to  the  place  of  the  fall,  Ed- 
wards was  behind  Clark  about  100  feet 
Clark's  lamp  caused  an  explosion  which  kill- 
ed him  instantly,  and  so  injured  Edwards 
that  he  died  the  next  day.  Edwards  was  tak- 
en from  the  mine  to  a  building  near  the 
mouth  of  the  shaft,  where  his  burns  were  at 
once  treated  by  tlie  engineer,  the  superintend- 
ent, and  others.  These  men  had  frequently 
seen  bums  treated,  and  knew  what  to  do  in 
the  emergency.  They  removed  the  clothing 
from  the  parts  of  his  body  burned,  and  ap- 
plied cotton  waste  thoroughly  saturated  with 
-oil,  wrapped  him  up  as  warmly  as  possible, 
and  administered  stimulants.  The  ambu- 
lance, which  was  a  mile  away,  at  another 
mine^  or  another  part  of  the  same  mine,  ar- 
rived by  the  time  they  had  prepared  him 
for  removal,  and  he  was  taken  to  his  home, 
2%  miles  distant  He  arrived  at  his  home 
about  an  hour  and  a  half  after  he  was  re- 
moved from  the  mine,  and  at  the  some  time 
that  a  woman  who  had  been  sent  for  to  treat 
his  burns  reached  there.  This  woman  was 
not  a  Physician,  but  she  had  bad  a  large  ex- 
perience In  the  treatment  of  bums,  and  was 
known  In  the  neighborhood  as  the  "bum 
doctor."  She  redressed  the  bums  in  sub- 
stantially the  same  manner  as  they  had  been 
dressed  before,  and  gave  the  patient  stimu- 
lants. Seven  or  eight  hours  later  she  be- 
came alarmed  at  his  condition,  and  sent  for  a 
physician,  who  found  Edwards  suffering 
from  sho<^,  which  caused  his  death. 

The  only  testimony  relied  on  to  establish 
a  causal  connection  between  the  failure  of 
the  defendant  to  have  an  ambulance  at  the 
mine  and  the  death  of  Edwards  was  that  of 
the  woman  who  dressed  his  wounds,  who  tes- 
tified to  a  belief  that,  if  he  had  been  taken 
to  his  home  immediately  after  he  was  re- 
moved from  the  mine,  she  could  have  saved 
his  life.  Shadowy  and  uncertain  as  such  tes- 
timony Is,  had  the  belief  expressed  by  this 
witness  been  founded  on  her  observation  and 
experience,  or  had  she  been  able  to  give  any 
substantial  reason  for  it  that  would  have 
warranted  others  In  accepting  it,  there  would 
have  been  a  question  for  the  Jury.  But  it 
was  a  belief  apparently  entertained  without 
reason,  and  blindly  persisted  la  in  spite  of 
knowledge.  As  evidence  of  a  fact  in  the 
case,  it  amounted  to  nothing.  This  witness 
admitted  that  the  proper  practice  was  to 
treat  bums  as  soon  as  possible,  and  tliat  she 
had  before  testifled  In  the  same  case,  and 
still  believed,  that  It  is  better  to  treat  bums 
as  soon  as  the  injured  person  is  brought  from 
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the  mine,  than  to  wait  until  he  has  been  re< 
moved  to  hte  home.  The  physician  who  at- 
tended Edwards,  called  by  the  plaintiff,  tes- 
tlfled  that  there  was  a  possibility  that  his 
life  might  have  been  saved  if  a  physician  had 
been  called  at  once,  and  that.  If  any  chance 
had  been  lost.  It  was  because  of  the  failure 
to  call  a  pbyslclan  sooner.  As  there  was  no 
proof  that  death  resulted  from  the  default 
of  the  defendant— a  fact  essential  to  recovery 
—a  verdict  was  properly  directed  for  It  This 
view  of  the  case  makes  It  unnecessary  to  con- 
sider the  question  of  contributory  negligence. 
The  Judgment  Is  afiSrmed. 


(20»Pa.Ul) 

IiILLIB  V.  AHGRIOAN  CAR  A  FOUNDRY 

CX). 

(Supreme  Court  of  Pennsylvania.     May  9, 

1904.) 

MABTEB    AND    SEKVArH^— VICB    PBINCEPAI,— EM- 
PANELIHO  JUBT. 

1.  Two  jurors  who  had  been  challenged  were 
sworn  with  the  others,  but  on  discovery  of  the 
fact,  as  piaintUTs  counsel  opened  his  address, 
they  were  ordered  to  leave  the  box,  and  two 
jurors  who  had  been  agreed  upon  were  sworn 
In  their  places.  Held  that,  as  the  Jury  was 
one  selected  by  the  parties,  no  prejudice  was 
shown  defendant 

2.  An  Instruction  in  an  action  for  negligence, 
too  favorable  to  defendant,  is  not  ground  on 
which  he  can  base  an  objection. 

3.  The  person  to  whom  a  master  delegates  the 
dutv  to  inspect  and  repair  is  a  vice  principal, 
whose  neglect  is  that  of  the  employer. 

Appeal  from  Oomrt  of  Common  Fleas,  Co- 
lumbia Coimty. 

Action  by.  Alexander  lillle  against  the 
American  CSar  &  Foundry  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  coart  charged  In  part  as  follows: 
"This  is  an  action  of  trespass  brought  by 
Alexander  Ullle  against  the  American  Car 
&  Foundry  Company  to  recover  damages 
which  Lillle,  the  plaintiff,  claims  be  lias  sus- 
tained because  of  the  negligence  of  the  de- 
fendant while  be  was  working  as  an  em- 
ploye in  the  shops  of  the  defendant  The 
testimony  tends  to  sbow  that  Mr.  Lilllle  com- 
menced to  work  for  this  company  in  March, 
1902,  and  that  he  continued  in  its  employ- 
ment until  June  7th,  nearly  three  months, 
wbai  be  was  seriously  injured.  That  be  was 
at  tbe  time  of  the  injury  ready  to  pursue 
his  work  at  the  drill  press.  Tbe  signal  had 
been  given  for  the  men  to  begin  their  labors. 
That  Mr.  Ullle  then  sustained  an  injuify  by 
being  hit  with  a  plank  coming  from  over- 
head, stated  to  be  a  part  of  an  overhanging 
runway  iqion  which  the  oilers  would  go  to 
oil  tbe  pulleys  and  shafting  by  means  of 
which  tbe  motive  power  was  applied  to  pro- 
pel the  machinery,  including  the  drill  press 
at  which  the  plaintiff  worked. 
"The  mere  fact  of  the  injury  raises  no 
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presumption  of  this  company's  nagUgvnee. 
The  burdefa  of  provinl;  it  teats,  independAnt- 
ly  of  the  fact  of  the  iqjury,  on  the  plaintiff. 
There  are  three  things,  we  btiiero,  which  «re 
incumbent  upon  the  plaintiff  to  establish,  by 
a  preponderance  of  evidence,  before  he  is 
entitled  to  a  verdict  In  any  sum:  First  that 
the  appliance  was  defectlTe,  or  that  tiiere 
was  a  loose  plank  overtiead;  second,  that 
the  master  had  notice  or  knowledge,  or  ought 
to  have  had;  third,  that  the  plaintiff  did  not 
know  of  the  defect  and  had  not  equal  means 
of  knowing  with  the  defendant 

"Thrash,  tbe  foreman  of  the  repair  crew, 
testifled  explicitly  what  Instructions  he  re- 
ceived from  the  company.  That  in  short 
it  was  his  duty  to  see  to  it  tliat  it  there  was 
anything  loose  it  should  be  removed,  or  he 
should  have  it  securely  fastened.  Are  yon 
satisfied  by  a  preponderance  of  the  testi- 
mony in  this  case  that  this  company,  in  tbe 
employment  of  Thrash  as  foreman  of  its  re- 
pair crew,  performed  its  duty  to  this  plaintiff 
and  to  the  other  employes?  If  it  did,  it  is 
not  liable  to  respond  In  damages  for  tliis 
very  serious  injury  which  the  plaintiff  has 
sustained.  Otherwise  it  is  liable,  because 
we  hold  that  when  Thrash  was  employed  to 
do  the  work  of  repairing,  which  was  incum- 
bent upon  thia  defendant  company  to  do,  to 
see  that  this  plaintiff  had  a  reasonably  safe 
place  in  which  to  work,  he  was,  while  so 
engaged,  representing  the  defendant  com- 
pany, whether  he  be  called  foreman,  vice 
principal,  boss,  or  by  whatever  name. 

"The  testimony  is  very  meager  as  to  how 
long  Thrash  bad  been  employed  by  the  de- 
fendant company.  Was  he  a  sober,  indus- 
trious, careful,  painstaking  man,  fit  to  be 
intrusted  with  the  performance  of  that  im- 
perative duty  which  the  law  casts  upon  thia 
defendant  company?  If  he  was,  we  can 
hardly  see  how  this  plaintiff  can  recover  any- 
thing at  your  hands.  But  if  he  was  not 
then  the  defendant  has  failed  In  the  perform- 
ance of  its  duty,  and  can  be  said  to  be 
guilty  of  carelessness  or  wrong.  Xou  should 
satisfy  yourselves  whether  or  not  this  de- 
fendant company  was  negligent  In  the  em- 
ployment and  retention  of  Thrash  and  the 
repair  crew,  before  proceeding  to  any  other 
branch  of  inquiry.  If  you  decide  that  this 
testimony  shows  that  this  defendant  com- 
pany was  careless  and  failed  in  the  perform- 
ance of  its  duty,  then  approach  the  next 
branch  of  the  case." 

Verdict  and  Judgment  for  plaintiff  for  |8,- 
208.    Defeudant  appealed. 

Argued  before  MITCHELL,  0.  J.,  and 
DKAN,  FELL,  MESTREZAT,  and  POTTER, 
JJ. 

James  Scarlet  and  Alex.  O.  Jackson,  for 
appellant  Grant  Herring,  W.  H.  Rbawn,  C 
A.  Small,  and  Clinton  Herring,  for  appellee. 

FELL,  3.  The  first  error  assigned  is  to 
t'le  action  of  the  court  in  dismissing  Ju- 
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ran  who  were  sworn  if  ilil«tftke,  and  in  di- 
recting otLen  who  had  been  selected  by  the 
parties  to  take  their  places.  Two  Jiflrors  who 
Iiad  been  challenged  were  swoni  with  the 
others.  The  mistake  was  discovered  as  the 
plalntllTs  counsel  commenced  his  opening 
address  to  the  Jury.  The  court  directed  these 
Jurors  to  leave  the  box,  and  two  Jnrors 
who  had  been  agreed  upon  took  their  places. 
An  of  the  Jurors  were  then  sworn.  At  the 
request  of  the  defendant's  counsel  an  ex- 
ception was  noted,  but  no  specific  ground  of 
objection  to  the  action  of  the  court  was  stat- 
ed. The  proceeding  would  have  been  more 
regalar  If  the  whole  Jury  had  been  dischar- 
ged and  a  new  one  impaneled.  This  was  in 
effect  what  was  done.  The  trial  which  bad 
commenced  came  to  an  end.  A  new  Jury 
of  12  men  who  had  originally  been  selected 
by  the  parties  was  sworn,  and  tried  the  case. 
In  Pennell  v.  Perdval,  IS  Pa.  197,  relied  on 
by  the  appellant,  a  Juror  who  had  been 
sworn  failed  to  appear  at  the  trial,  and  an- 
other Jnror  was  pnt  in  his  pla(!e  without  the 
consent  of  the  parties.  In  that  case  the  Jury 
was  not  the  one  selected  by  the  parties; 
In  this  case  it  was  the  one  selected,  and 
the  defendant  was  deprived  of  no  right  and 
suffered  no  injury  by  the  action  of  the 
conrt. 

The  remaining  assignments  are  to  parts  of 
the  general  charge  by  which  It  Is  alleged  that 
the  case  was  submitted  to  the  Jury  on  an  Is- 
sue not  raised  by  the  pleadings  nor  decisive 
of  the  controversy.  The  plaintiff,  an  em- 
ploy^, was  injured  by  the  Calling  of  a  plank, 
which  was  a  part  of  the  original  construction 
ot  an  overhead  rtmway  in  the  defendant's 
maChfiie  shop.  One  end  of  the  plank  rest- 
ed on  a  hanger  and  the  other  on  a  window 
sill,  and  it  was  nsed  by  the  workmen  as  a 
walk  when  Oiling  overhead  machinery  and 
adjnstifag  and  repairing  the  shafting  and  pul- 
leys. It  had  originally  been  fastened  by 
btrttlng  or  nailing,  bnt  the  end  at  the  win- 
dow had  become  decayed  and  loosened.  Ttie 
negligence  alleged  was  the  failure  to  main- 
tain the  place  id  which  the  plaintiff  was  as- 
signed to  work  in  a  reasonably  safe  condi- 
tion. The  instruetion  as  to  the  nature  and 
exteiit  of  the  defendant's  duty  to  provide  and 
mailntala  a  reasonably  safe  place  for  its 
^worioiien,  and  as  to  the  burden  of  proof  of 
negligence,  was  full  and  accurate,  but  the 
dlsttActlon  was  not  dearly  drawn  between 
the  duties  which  an  employer  may  dele- 
gate and  those  which  he  may  not  delegate 
so  as  to  avoid  responsibility.  The  Question 
whether  the  defendant  had  performed  its 
doty  In  the  employment  of  competent  men 
to  make  repairs  Was  submitted,  with  instruc- 
tions that  would  permit  a  finding  against  it 
U  it  had  not  exorcised  reasonable  care  in  this 
respect,  and  would  prevent  one  If  It  had. 
The  duty  to  provide  a  Safe  place  to  work  and 
to  maintain  it  in  a  reasonably  safe  condi- 
ttoa  by  inspection  and  repair  is  a  direct, 
personal,  and  absolute  obligation  from  whidi 
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notliing  but  performance  can  reliere  an 
employer,  and  the  person  to  whom  It  is 
delegated  becomes  a  .vice  principal,  whose 
neglect  is  the  neglect  of  the  employer.  .  Lew- 
is V.  Selfert,  116  Pa.  028,  11  Atl.  614,  2  Am. 
St.  Hep.  631;  Prevost  v.  Citizens'  Ice,  etc., 
Co.,  186  Pa.  617,  40  Atl.  88,  64  Am.  St  Bcp. 
669;  Casey  v.  Penna.  Asphalt  Paving  Co.,  198 
Pa.  348,  47  Atl.  1128.  But  as  no  question  of 
the  competency  of  the  foreman  and  the 
men  of  the  repair  crew  could  arise  unless 
the  Jury  found  that  the  place  was  unsafe, 
and  since  their  neglect  was  not  made  the 
neglect  of  their  employer,  the  Instruction 
complained  of  did  the  defendant  no  harm,  bnt 
gave  it  a  chance  to  which  it  was  not  entitled. 
The  Judgment  is  affirmed. 


t  (iw  Pa.  tU) 

FIDELITY  INS.,  TRUST  ft  SAFE  DBPOSIT 

CO.  V.  SAMPSON. 

(Supreme  Court  of  Pennsylvania.     May  16, 

1904.) 

KXBCcnoN— BAu:  or  nKciDEirr's  i.AifD— dis- 
tribution OF  snBPX.nB. 
1.  Under  Act  Feb.  24,  1834,  t  83  (P.  U  79), 
providing  that  where  property  of  a  decedent  u 
sold  on  execution,  and  more  money  is  raised 
than  la  sufficient  to  pay  off  Uena  of  record,  the 
balance  shall  be  paid  to  the  executor  or  admin- 
istrator, the  proceeds  of  a  sheriff's  sale  of  dece- 
dent's land  made  17  years  after  his  death,  un- 
der a  foreclosure  of  a  mortgaee  given  by  him, 
are  to  be  distributed  to  the  devisees  or  to  their 
mortgagees,  and  not  to  be  paid  to  the  executor 
of  decedent,  to  be  distributed  under  the  direction 
of  the  court. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Ctounty. 

Action  by  the  Fidelity  Insurance,  Trust  ft 
Safe  Deposit  Company  against  James  8. 
Sampson.  From  an  order  sustaining  excep- 
tions to  the  auditor's  report,  Charles  B.  Wil- 
kinson appeals.    Affirmed. 

The  facts  appear  by  the  opinion  of  the 
court,  which  was  as  follows: 

"Having  carefully  examined  the  report  of 
the  auditor  in  this  matter,  and  the  briefs 
submitted,  we  have  reached  the  conclusion 
that  the  learned  auditor  was  wrong  in 
awarding  the  balance  of  the  fund  to  Charles 
B.  Wilkinson,  tlie  snrvlving  efxecutor  of 
James  S.  Sampson,  deceased,  on  his  giving 
bond  to  the  satisfaction  of  tbe  court,'  condi- 
tioned for  the  legal  distribution  of  such  mon- 
ey. The  auditor  felt  himself  bound  by  the 
tliirty-thlrd  Section  of  the  act  of  Assembly  of 
February  24,  1884  (P.  L.  79),  and  has  decid- 
ed that  the  court  of  common  pleas  has  no  Ju- 
risdiction to  distribute  the  fund,  and  that  It 
must  be  paid  to  the  executor  of  the  decedent, 
and  be  distributed  by  the  orphans'  court. 

"The  question  involved  is  an  interesting 
one.  and  can  be  considered  after  a  brief 
statement  at  tbe  facts  of  the  case:  James 
8.  Sampson  Was  the  owner  of  a  farm.  In  the 
month  of  November,  1885,  he  mortgaged  the 
farm  to  the  Fidelity  Trust  Company.  Three 
months   thereafter  he   died.    By   Us  will. 
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Sampson  left  his  property,  real  and  personal, 
to  his  widow  for  life,  remainder  to  his  chil- 
dren. In  1890  Sampson's  executors  filed  their 
first  jind  final  account,  which  was  adjudicat- 
ed. After  this  the  real  estate  in  question— 
the  farm— came  into  the  possession  of  the 
widow  and  children  of  the  decedent  The 
widow  is  dead.  On  June  21,  1896,  the  Com- 
monwealth Trust  Company  took  a  mortgage 
secured  upon  three-fourths  of  the  shares  of 
the  six  children  of  Sampson.  The  said  three- 
fourths  interest  has  by  mesne  conveyances 
become  vested  in  two  of  the  children.  On 
January  6, 1903,  seventeen  years  after  Sam];»- 
son's  death,  the  mortgage  given  by  him  dur- 
ing Us  lifetime  to  the  Fidelity  Trust  Com- 
pany was  foreclosed.  After  payment  of  the 
principal,  interest,  and  costs  of  the  mortgage 
to  the  Fidelity  Trust  Company,  a  surplus 
was  left,  which  was  referred  to  the  learned 
auditor  for  distribution.  There  are  no  debts 
of  record  of  James  S.  Sampson,  deceased. 
The  fund  was  claimed  by  the  executors  of 
Sampson,  and  the  Commonwealth  Title  & 
Trust  Company  claimed  its  proportionate 
share  of  the  fund  as  mortgagee,  and  that  the 
award  should  be  directly  to  it.  There  were 
some  minor  claims,  which  do  not  seem  to 
have  been  in  dispute,  and  awards  were  made 
to  them  by  the  learned  auditor. 

"The  question  Involvetl  is  whether  at  the 
time  of  the  sale  on  January  5,  1903,  the  real 
estate  which  was  subject  to  the  mortgage  of 
the  Fldellly  Trust  Company  was  the  real  es- 
tate of  the  decedent,  or  that  of  the  decedent's 
devisees  or  their  grantees.  If  it  was  still 
the  real  estate  of  the  decedent,  the  learned 
auditor  was  correct  in  his  conclusion  of  law. 
If  not,  he  should  have  awarded  to  the  Com- 
monwealth Title  &  Trust  Company  directl:r 
its  proportionate  share  of  the  fund.  The 
question  is,  in  our  opinion,  not  a  novel  one, 
but  was  ruled  in  Hutchlns  v.  Terradlll,  21 
Leg.  Int.  300.  There,  as  in  the  case  at  bar, 
the  question  arose  upon  the  exceptions  to  the 
auditor's  report.  The  opinion  of  the  court 
was  delivered  by  Sharswood,  P.  J.,  and  is  as 
follows:  The  questions  presented  on  these 
exceptions  may  be  briefly  stated  thus: 
Where  land  is  sold  under  a  mortgage  subject 
to  which  It  was  held  by  a  person  who  has 
been-  dead  more  than  five  years,  and  against 
whos^  estate  there  are  no  debts  of  record,  is 
the  balance  of  the  proceeds,  after  dischar- 
ging the  mortgage,  to  be  paid  to  the  admin- 
istrator of  the  decedent,  or  to  the  heir  of  his 
alienee?  I  state  the  question  rather  more 
broadly  than  the  facts  of  the  case  are  re- 
ported by  the  auditor.  It  Is  true  that  by 
the  thirty-third  section  of  the  act  of  1834  (P. 
L.  79)  it  is  provided  that  "in  all  cases  where 
property,  real  or  personal,  of  a  decedent  is 
sold  upon  execution,  and  more  money  is 
raised  than  is  sutUclent  to  pay  ofT  liens  of 
record,  the  balance  shall  be  paid  over  to  the 
executor  or  administrator  for  distribution." 
But  by  the  twenty-fourth  section  of -the  same 
act;  as  interpreted  in  Kerper  t.  Hock,  1 


Watts,  9,  and  the  long  line  of  cases  follow- 
ing that  decision,  at  the  expiration  of  five 
years  land  becomes  discharged,  in  the  bands 
of  the  heir,  from  liability  for  the  debts  of  the 
decedent;  not  debts  of  record.  It  would  fol- 
low, then,  that  the  land  ceased  for  all  pur- 
poses to  be  the  decedent's  estate,  and  be- 
comes the  estate  of  the  heir.  A  Judgment 
against  the  executor  or  administrator  after 
tlie  time  has  elapsed  imder  the  sale  by  the 
sherUf  confers  no  title  on  the  purchaser. 
Bailey  v.  Bowman,  6  ^atts  &  S.  118.'  The 
case  of  Hutchlns  v.  Terradlll  Is  almost  on  all 
fours  with  the  case  at  bar;  the  only  differ- 
ence being  that  In  the  case  at  bar  the  mort- 
gage was  given  by  the  decedent,  and  In  the 
case  of  Hutchlns  v.  Terradlll  by  the  vendor 
of  the  decedent  We  do  not  see,  however, 
how  this  can  make  any  difference.  A  Judg- 
ment obtained  upon  either  of  such  mortga- 
ges is  the  same,  and  it  is  probable  that  Judge 
Sharswood,  In  deciding  Hutchlns  v.  Terra- 
dlll, had  In  mind  the  case  not  only  of  a  mort- 
gage given  by  decedent's  vendor,  but  also 
one  given  by  decedent  himself.  In  his  opin- 
ion he  says,  'I  state  the  question  more  broad- 
ly than  the  facts  of  the  case  are  reported  by 
the  auditor,'  and  refers  to  the  land  being  heid 
subject  to  a  mortgage,  which  applies  equally 
to  the  land  held  subject  to  a  mortgage  of  tbe 
decedent's  making  or  of  his  grantor's. 

"The  auditor  has  relied  upon  two  authori- 
ties which  he  thinks  overruled  the  decision 
and  reasoning  of  Hutchlns  v.  Terradlll.  One 
Is  the  case  of  Matlack  v.  Boberts,  64  Pa.  148 
ri867).  The  facts  of  that  case,  as  given  by 
the  auditor,  were  as  follows:  William  Bob- 
erts, by  his  will,  proved  May  4,  1841,  devised 
his  lands  to  his  two  sons,  Joseph  and  John, 
charged  with  legacies.  In  August,  1863, 
twenty-two  years  after  the  probate  of  the 
will,  the  real  estate  of  the  testator  was  sold 
by  the  sheriff  on  a  Judgment  for  a  debt  due 
by  the  said  testator  In  his  lifetime.  The  pro- 
ceeds were  brought  Into  court  and  distribut- 
ed by  the  auditor  of  the  said  court  and  con- 
firmed. No  question  of  Jurisdiction  was  rais- 
ed In  this  case  In  the  court  below.  But  upon 
an  appeal  to  the  Supreme  Court  upon  other 
matters,  tbe  court  said:  'The  effect  of  that 
sale  was  to  vest  a  title  in  the  purchaser 
free  and  discharged  of  the  devise,  and  to 
substitute  the  proceeds  of  the  sale  tor  the 
land.  The  auditor  made  distribution.  •  *  * 
The  act  of  February  24,  1834,  J  33  (P.  U  79), 
provides  that  the  surplus  proceeds  of  a  sale 
upon  execution  shall  be  paid  to  the  executor, 
who  shall  give  security  therefor  before  re- 
ceiving the  money.  The  proviso  then,  follows 
that  such  money  shall  be  distributed  as  tbe 
real  estate  of  which  It  is  the  proceeds  would 
have  been.  This  was  manifestly  intended  as 
the  rule  to  govern  the  executor  in  making  the 
distribution.  Here  the  law  was  so  far  disre- 
garded that  the  surplus  was  not  paid  to  the 
executors,  but  it  was  actually  distributed  as 
the  real  estate  would  have  been,'  eta  As  is 
ipolnted  out  in  the  argument  of  counsel  for 
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the  exceptants,  there  Is  manifest  error  In  the 
report  of  this  case.  The  real  estate  of  the 
testator  was  sold  In  1643,  and,  aa  William 
Roberts  died  In  1841,  the  sale  was  within 
fire  years  of  the  death  of  decedent  In  the 
report  of  this  case  (I  cite  from  the  written 
ar^ment  of  counsel  for  the  exceptants)  the 
sale  Is  stated  to  have  taken  place  In  August, 
1863,  but  It  says  the  report  was  confirmed 
February  9,  1844,  Indicating  that  '1868'  was 
a  misprint,  and  should  read  '1843,'  and  a  copy 
of  the  statement  filed  in  that  case,  appended 
as  an  exhibit  to  the  brief  of  the  exceptants, 
shows  that  the  sale  was  had  In  1843;  that 
Is,  within  two  years  of  the  death  of  the  dece- 
dent. 

"The  auditor  also  relies  upon  Shngar's  Ap- 
peal, 163  Pa.  385,  26  Ati.  432.  The  facts,  in 
brief,  were  as  follows:  Joseph  J.  Karch  died 
Intestate  May  22,  1886,  leaving  a  widow  and 
daughter.  Ltetters  of  administration  were 
granted  to  widow,  who  filed  two  accounts 
prior  to  1890.  There  were  outstanding  sev- 
eral debts  due  by  the  estate,  including  testa- 
tor's mortgage,  of  about  $1,500,  which  was 
foreclosed  May  19,  1888;  the  administratrix 
being  the  purchaser  for  $8,150.  She  paid 
something  on  account,  received  her  deed,  and 
gave  the  sherifF  judgment  bond  for  the  bal- 
ance. The  question  of  to  whom  amount  of 
Judgment  bond  should  be  paid  was  then  re- 
ferred to  auditor.  Upon  exceptions  to  this  re- 
port, McPberson,  J.,  after  deducting  sheriffs 
costs,  cost  of  audit,  amount  due  the  mortga- 
gee, and  another  small  claim  of  $3.76,  de- 
creed the  balance  of  the  money  to  the  ad- 
ministratrix. The  Supreme  Court,  In  sus- 
taining the  lower  court,  says:  'It  is  manifest 
that  much  money  has  been  wasted,  and  labor 
incurred  in  vain,  in  this  attempt  to  distribute 
a  dead  man's  estate  tn  the  common  pleas.' 
The  sale  was  there  had  within  two  years  of 
decedent's  death,  before  the  accounts  of  the 
administratrix  bad  been  settled,  and  before 
the  lien  of  decedent's  debts  bad  expired,  and 
therefore  is  not  a  parallel  case  with  the  one 
under  consideration.  It  would  have  been  ab- 
surd for  the  Supreme  Court  to  have  consid- 
ered to  whom  the  fnnd  would  have  gone,  had 
the  sale  been  without  the  five  years  from  de- 
cedent's death,  when  these  facts  were  not  be- 
fore them,  and  silence  upon  this  subject  mere- 
ly Indicates  that  it  was  not  considered. 

"In  Kelly's  Appeal,  77  Pa.  232  (1874),  the 
facts  were  as  follows:  An  action  of  assump- 
sit was  brought  against  Kelly,  administrator 
of  Lafferty,  on  promissory  notes  of  decedent, 
the  last  of  which  was  dated  1863.  Upon  ref- 
erence to  arbitrators,  they  found  an  award 
in  favor  of  plaintiff  for  $1,755,  part  of  which 
(1.  e.,  $650)  was  contracted  prior  to  1863. 
That  In  1864  decedent  purchased  real  estate, 
placing  titik  in  name  of  bis  wife,  and  that 
at  least  $2,000  of  the  consideraUon  was  paid 
by  decedent  out  of  his  own  money.  Judg- 
ment was  entered,  sd.  fa.  and  alias  Issued, 
bringing  in  widow  and  children  of  decedent 
to  which  mo  answer  being  made,  judgment 


was  entered  thereon.  FL  fa.  issued  against 
administrator,  widow,  and  children,  and  real 
estate  In  name  of  wife.  The  real  estate  was 
sold  under  a  vend.  ex.  in  1872 ;  tbe  proceeds 
paid  Into  court  and  referred  to  auditor  for 
distribution,  who  awarded  tbe  fund  to  tbe 
administrator,  Kelly.  The  lower  court  sus- 
tained exceptions  and  paid  Judgment  credit- 
or. The  Supreme  Court  reversed ;  Williams, 
J.,  delivering  the  opinion  of  the  court  The 
facts  of  that  case  show  that  there  was  a 
sheriffs  sale  of  real  estate  bad  four  years 
after  decedent's  deatb  upon  a  personal  Judg- 
ment obtained  subsequent  to  the  death  of  de- 
cedent In  such  a  case  the  fund  goes  to  the 
administrator,  because  such  Judgment  gives 
no  preference  over  the  genend  creditors  of 
the  decedent  and  therefore  the  funds  should 
be  marshaled  for  the  benefit  of  all  creditors. 

*'The  decision  of  Sharswood,  J.,  in  the  case 
of  Hutching  T.  Terradlll,  supra,  seems  to  have 
been  relied  upon  by  the  profession  and  by 
tbe  title  companies,  and  the  reasoning  of  the 
opinion  seems  to  us  convincing.  Besides,  the 
current  of  decision,  from  Ouier  v.  Kelly,  2 
Bin.  294,  down  to  the  very  late  case  of  Ba- 
con's Estate,  202  Pa.  535,  52  ML  136,  estab- 
lished the  doctrine  in  Pennsylvania  that  In 
tbe  earlier  cases  after  sever  years,  but  aft- 
er the  act  of  1834,  after  five  years,  real  es- 
tate becomes  the  property  of  the  heirs  or  dev- 
isees, or  their  alienees. 

"Counsel  for  tbe  exceptants  have  furnish- 
ed us  with  an  admirable  brief,  which  Would 
be  embodied  as  part  of  the  opinion  of  this 
court,  were  it  not  that  it  might  seem  to  be 
an  aftectation  of  learning.  The  language  of 
all  of  the  Judges  in  delivering  the  opinions 
of  the  court  could  'lave  been  cited  to  show 
the  views  which  the  Supreme  Court  has  tak- 
en upon  this  question.  Thus  in  Bailey  v. 
Bowman,  6  Watts  ft  S.  118,  which  was  an 
action  of  ejectment— defendant  clabning  un- 
der sale  on  Judgment  against  executor  of 
Jackson,  obtained  after  seven  years  from 
Jackson's  death,  plaintiffs  being  representa- 
tives  of  Jackson— it  was  held  that  sale  gave 
no  title,  and  judgment  for  plaintiff;  Qlbson, 
C.  J.,  saying:  'In  the  course  of  a  very  few 
years,  it  Is  not  only  possible,  but  common, 
for  one  who  has  derived  an  estate  from  the 
bounty  or  demise  of  an  ancestor  to  become, 
in  an  equitable  sense,  a  purchaser  of  It'  In 
Mans  V.  Hummel,  11  Pa.  228  (1849),  plaintiff 
claimed  an  ejectment  under  a  sheriffs  sale 
had  on  a  Judgment  obtained  against  the  ad- 
ministrator of  the  owner  of  the  real  estate  in 
question.  The  Judgment  appears  to  have 
been  properly  revived  once,  making  its  lien 
extend,  under  the  act  of  1797  (3  Smith's 
Laws,  p.  298),  for  twelve  years  from  the 
death  of  the  debtor,  but  the  sale  took  place 
shortly  after  tbe  expiration  of  twelve  years. 
It  was  held  that  plaintiff  had  no  title;  Coul- 
ter, J.,  saying:  "The  lien,  therefore,  of  the 
debt  in  this  case  extended  twelve  years  tr(xon 
the  time  of  Jackson's  death,  and  no  longeT, 
and  the  land  In  dispute,  not  having  been 
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brought  Into  execution  within  that  period, 
was  beyond  Its  power,  and  the  estate  bad 
vested  In  the  belr  absolutely  at  the  expira- 
tion of  the  twelve  years.'  And  referring  to 
Kerper  t.  Hock:  'Those  and  the  kindred 
cases  In  our  books  establish  that,  at  the  end 
of  twelve  years  from  the  death  of  a  decedent, 
land  not  converted  or  perhaps  not  in  actual 
process  of  sale  on  vend.  ex.  becomes  the 
property  of  the  heir,  liable  to  his  debts  and 
subject  to  his  dominion.  The  Intention  of 
the  Legislature  is  not  to  be  doubted.  They 
designed  to  produce  the  settlement  of  estates 
in  a  reasonable  period,  to  establish  repose 
and  certainty  in  tittes.'  In  Smith  v.  Wild- 
man,  ITS  Pa.  246,  35  Atl.  1047,  86  L.  B.  A. 
834,  66  Am.  St  Rep.  760,  which  was  an  ac- 
tion of  ejectment  brought  l^  the  bein  of 
Smith,  defendant  claimed  title  and  waa  In 
possesion  under  an  orphans'  court  sale  al- 
lowed on  petition  for  the  payment  of  debt& 
Smith  died  in  1862.  The  sale  was  in  1872. 
Held,  that  the  orpbana'  court  lacked  Jurto- 
dicticm,  and  therefore  the  sale  conferred  no 
title.  Williams,  J.,  delivering  the  opinion  of 
the  Supreme  Court,  said,  inter  alia:  'In  this 
case  the  debt  was  not  secured  by  lien,  -and 
under  the  act  of  1834  it  had  ceased  to  be 
chargeable  to  the  land;  but  that  had  passed 
to  the  heirs  at  law  absolutely  free  and  dis- 
charged from  It'  In  Bacon's  Estate,  202  Fa. 
635,  62  Atl.  135,  the  Supreme  Court  affirmed 
the  report  of  an  additor  who  held  that  un- 
necessary delay  and  expense  would  be  the 
only  result  of  an  award  to  personal  repr»- 
sentatlves  where  the  Hen  of  debts  had  ex- 
pired. 

"We  do  not  think  it  necessary  to  discuss 
the  question  of  whether  there  was  a  trust 
for  the  payment  of  debts.  The  auditor  has 
net  pat  his  findings  upon  that  basis,  and  the 
oases  seem  uniform  to  the  effect  that  such 
a  trust  does  not  arise  under  mere  power  to 
sell.  Authority  beln;  needed,  however,  it 
will  be  found  In  Seltzlnger's  Estate,  170  Pa. 
531,  32  Atl.  1101,  in  which  Dean,  J.,  deliver- 
ing the  opinion  of  tiie  Supreme  Court  re- 
views the  case,  and  shows  very  clearly  what 
the  law  is.  In  Raleigh's  Estate,  206  Pa.  451, 
56  Atl.  1119,  the  opinion  of  the  court  being 
delivered  by  Potter,  J.,  the  question  was  con- 
sidered; and  also  In  Cooper's  Estate,  206  Pa. 
628,  56  Atl.  67,  in  which  case  the  opinion  of 
the  Supreme  Court  was  delivered  by  Brown, 
J. 

"Since  the  learned  auditor  filed  his  report 
in  this  case,  the  decision  of  the  Supreme 
Court  In  Bowman  v.  Knorr,  206  Pa.  270,  55 
Atl.  976,  has  been  published.  The  facts  of 
that  case  were  as  follows:  During  his  life- 
time Samuel  Knorr  executed  a  mortgage  on 
real  estate.  He  died  in  1809.  In  1000  the 
mortgage  was  foreclosed,  and  a  balance  real- 
ized after  payment  of  the  mortgage.  This 
balance  was  paid  into  the  court  of  common 
pleas,  and  referred  to  an  auditor  for  dis- 
tribution. By  the  will  of  Samuel  Knorr  an 
interest  during    widowhood   is   left  to   the 


widow,  who  it  made  exeontrlz,  witb  remain- 
der to  bis  two  children.  Samuel  Knorr  and 
wife  had,  during  lifetime,  executed  an  ante- 
nuptial agreement  wliich  gave  same  interest 
to  wife  as  in  vrill,  except  that  it  was  for 
life,  instead  of  during  widowhood;  and,  fur- 
ther, the  widow,  under  the  antenuptial  agree- 
ment, had  power  to  use  the  principal.  Tlie 
son's  interest  was  sold  at  sberUTs  sale  more 
than  five  years  after  the  death  of  the  father, 
on  Judgment  against  the  son.  More  than  five 
years  after  the  death  of  Samuel  Knorr,  ac- 
tion was  taken  againat  the  estate  of  Knorr 
on  his  notes,  and  subsequently  Judgment  was 
obtained.  A  Judgment  was  also  obtained 
against  the  pturchaser  at  sheriff's  sale  of  the 
son's  interest  The  claims  were  (1)  execu- 
trix of  will  of  Samuel  Knorr;  (2)  widow  of 
Samuel  Knorr  under  anteniiptial  agreement; 
(3)  owner  of  son's  interest;  (4)  Judgment 
creditor  of  owner  of  son's  interest;  (6)  Judg- 
ment creditor  of  the  estate  of  Samuel  Knorr. 
Suit  started  more  than  five  years  after 
Knorr's  death.  The  auditor  first  disallowed 
claim  No.  6,  under  the  act  of  1834,  as  started 
too  late.  He  then  quotes  the  thirty-third 
section  of  the  act  of  1634  in  reference  to 
claim  Na  1  by  the  executrix,  but  refers  to 
tile  fact  that  the  sale  waa  had  eleven  years 
after  the  death  of  testator,  and  therefore  dis- 
allows daim.  Claim  No.  2  was  disallowed; 
the  auditor  deciding  that  the  widow,  in  pro- 
bating the  will,  accepted  it  although  he 
leaves  open  the  question  of  differences  be- 
tween the  two  documents  as  to  the  period 
of  enjoyment  of  the  widow's  interest  In 
his  conclusion  of  law,  the  auditor  said:  '(10) 
The  secUcm  of  the  act  of  February  24,  1834, 
directing  the  surplus  to  be  paid  to  the  execu- 
tor or  administrator  oi>  the  sale  of  real  es- 
tate by  execution,  was  intended  for  the  pro- 
tection of  creditors  whose  claims  were  Ileus 
not  of  record,  and  for  the  protection  of  other 
areditors  entitled  to  participate  in  the  fund. 
There  being  no  such  debts,  and  no  creditors 
of  the  decedent  being  entitled  to  participate 
in  the  fund,  while,  on  the  other  band,  the 
real  estate  had  vested  In  the  legatees,  the 
fund  belongs  to  the  legatees,  their  heirs  and 
assigns,  subject  to  such  measures  as  may  be 
right  to  preserve  to  the  widow  the  Income 
of  one-third.'  As  to  the  difference  betweoi 
the  will  and  the  antenuptial  agreement,  the 
auditor  says:  'The  necessity  for  distinguish- 
ing or  reconciling  the  two  expressions  may 
never  arise.  The  auditor  is  of  the  opinion 
that  they  are  reconcilable.  But  in  order  to 
protect  all  parties  in  such  event,  the  obliga- 
tion to  pay  over  the  principal  should  be  after 
she  should  cease  to  remain  the  widow  of 
Samuel  Knorr,  with  a  proviso  that  the  words 
are  used  without  prejudice  to  the  right  of 
the  wife  to  claim  during  life.'  'And  in  ac- 
cordance with  the  above,  distribution  was  de- 
creed. The  court  In  banc  approved  of  the 
distribution,  except  as  to  tin  fund  held  for 
the  widow,  and  directed  It  to  be  held  for 
her  life.  Distribution  was  therefore  made  to 
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(a)  tniatees  for  widow;  (b)  owner  of  son's 
interest;  (o)  judgment  creditors  of  owner  of 
son's  Interest;  (d)  daughter  of  Samuel  Knorr, 
the  testator.  The  Judgment  creditor  of  the 
estate  (claimant  No.  6)  appealed;  assigning, 
Inter  alia,  that  the  award  to  the  children  and 
widow  of  Knorr,  the  decedent,  was  error. 
The  Supreme  Court  afllrmed  the  decision  of 
the  lower  court,  the  opinion  being  b7  Fell, 
J.;  thereby  approrlng  distribution  directly  to 
the  parties  in  interest.  The  widow  also  ap- 
pealed, on  the  ground  that  her  Interest  was 
not  to  be  restricted  to  a  life  interest,-  but 
should  be  awarded  her  directly,  wiitbout  the 
Interrentlon  of  a  trustee,  and  so  that  she 
might  use  the  principal  of  it  as  provided  In 
the  antenuptial  agreement  The  appeal  of 
the  widow  was  sustained  by  the  Supreme 
Court.  Therefore  the  Supreme  Court  adopts 
the  theory  of  the  auditor  in  that  case,  by 
ordering  the  fund  distributed  directly  to  the 
parties  in  interest  which  Is  precisely  the 
position  contended  for  by  the  exceptants  in 
the  case  at  bar. 

"In  order  to  prevent  furtlier  delay  and  ex- 
pense in  the  matter,  we  direct  that  a  table 
of  distribution  be  submitted  to  the  court  by 
counsel,  in  accordance  with  the  views  in- 
dicated in  the  foregoing  opinion,  without  ref- 
erence back  to  the  auditor.  This  will  enable 
any  party  aggrieved  to  have  speedy  appeal 
and  final  determination  of  the  matter  in  the 
Supreme  Court  The  exceptions  to  the  re- 
port of  the  auditor  are  sustained." 

Argued  before  MITCHELL,  C.  J.,  and 
PKLL.  BROWN,  THOMPSON,  and  MBS- 
TRBZAT,  33. 

Henry  C.  Esling  and  A.  J.  Wilkinson,  for 
appellant  William  E.  McCall,  Jr.,  and 
Charles  Carver,  for  appellee. 

FEB  CURIAM.  This  Judgment  is  affirmed 
on  the  opinion  of  the  court  below. 


(»9  Pm.  121) 

QUAKERTOWN  ft  B.  R.  OO.  v.  GUARAN- 
TORS'     LIABILITT      INDEMNITY 
CO.  OF  PENNSYLVANIA  et  al. 

(Supreme   Court  of  Pennsylvania.     May  2, 
1904.) 

IWTKRPLEADEK— KVIDENCB— ATrOBNBT'S      IiIBII. 

1.  A  railroad  company  sued  to  recover  certain 
bonds  owned  by  it.  On  settlement  of  the  suit 
but  before  defendant*  had  returned  the  bonds, 
plaintiflfs  attorney  notified  them  that  he  had  a 
lien  on  the  bonds  for  services.  The  defendants, 
vith  the  permiasion  of  the  court,  deposited  the 
bonds  witb  theprothonotary,  and  an  Interplead- 
er was  filed.  A  decision  that  the  attorney  bad 
a  lien  was  reversed  by  the  Supreme  Court,  and 
defendants  then  disclaimed  any  ownership  In 
the  bonds.  Heid,  th^t  plaintiff  was  entitled  to 
the  bonds. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  Quakertown  ft  Eastern  Rail- 
road Company  against  the  Guarantors'  Lia- 
bility Indemnity  Company  of  Pennsylvania 
and  others.    From  an  order  discharging  the 


rqla  to  deliver  certain  banda  in  the  custody 
of  the  court  to  plaintiff,  plaiatifl  appeals- 
Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTEEZAT,and  THOMP- 
SON, JJ. 

John  G.  Johnson,  Alfred  N.  Keim,  and 
Carroll  R.  Williams,  for  appellant  George 
S.  Graham,  for  appdiees. 

THOMPSON,  J.  In  the  case  of  Quaku- 
town  &  Eastern  Railroad  Company  v.  Guar- 
antors' Liability  Indemnity  Company,  206  Pa. 
850,  SS  Ati.  1083,  Mr.  Justice  Potter,  after 
giving  in  derail  the  history  of  the  litigation 
that  gave  rise  to  the  controversy  in  the  pres- 
ent case,  says:  "While  these  negotiations 
were  pending,  Mr.  Terry  reqneated  his  (bl- 
eats to  atrange  for  the  payment  of  his  fees. 
This  was  not  done  to  his  satisfaction,  and  In 
consequence,  after  arrangements  liad  been 
made  for  the  return  of  the  bonds  and  the 
matter  amicably  adjusted,  Mr.  Terry  reused 
to  mark  the  case  settled  of  record  until  his 
fees  were  in  some  way  secured  to  him.  The 
appellant  company  then  took  a  rule  on  the 
|HN>tbonotary  to  show  cause  why  the  case 
should  not  be  discontinued  by  plaintlfF,  the 
appellant  company,  or  its  then  counsel.  This 
rule  was  discharged.  Mr.  Terry  then  notified 
the  Guarantors'  Finance  Company  not  to  de- 
liver any  bonds  in  their  poasesaion  to  the  ap- 
pellant oompany.  The  Guarantors'  Flnanoe 
Company,  by  its  reoeivers,  wlslilng  to  relieve 
itself  of  any  liabiUly  to  either  the  appellant 
company  or  Mr.  Terry,  filed  a  petition  asking 
leave  to  deposit  with  the  prothonotary  of  the 
court  18  bonds  of  the  a^ieUant  company, 
and  praying  the  court  to  order  it  and  Mr- 
Terry  to  interplead  for  the  purpose  of  de- 
termining the  ownership  of  tiie  bonds,  anl 
the  amount  of  fees  to  which  Mr.  'Eerry  is  en- 
titled, if  any."  Mr.  Terry  then  claimed  a  Uen 
for  his  ftees  upon  these  bonds,  and  the  appel- 
lant contended  that  as  he  had  no  lien  there 
was  no  Jurisdiction  in  the  court  below  to  ad- 
judicate upon  his  claim  tbr  feea.  While  the 
question  of  Jurisdiction  was  at  iasue.  Its  de- 
termination rested  upon  the  existence  of  a 
lieu  on  behalf  of  Mr.  Terry.  Without  such 
lieu  the  Jurisdiction  neceasarlly  failed,  and 
Mr.  Justice  Potter  said:  '^From  this  action 
of  the  court  and  the  decree  entered  in  pur- 
suance thereof,  this  appeal  is  taken.  We  are 
confronted  at  the  outset  with  the  quaatlon 
of  Jnrlsdlction  In  the  court  l>elow,  and  of  its 
right  to  thus  adjudicate  the  claim  of  Mr. 
Terry  for  fees.  In  our  Judgment,  no  good 
reason  can  be  given  for  sustaining  the  as- 
sumption of  jurisdiction  in  this  matter.  Mr. 
Terry  bad  no  lien  upon  the  bonds  of  the  de- 
fendant company,  either  while  they  were  in 
the  custody  of  the  guarantor's  company,  or 
after  they  were  deposited  with  the  prothon- 
otary. It  is  a  well-recognlEed  general  rule 
of  law  that  an  attorney  has  a  lien,  or,  ratliar, 
a  right  of  defalcation,  on  money  or  papers  of 
his  client  while  they  are  In  his  hands;  but 
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in  a  common-law  action  lie  lias  no  sucti  right 
ot  lien  on  bis  client's  money  in  the  liands 
of  third  persons,  or  upon  a  fund  brought  into 
court  for  distribution."  And  again  he  aays: 
"It  cannot  be  contended  that  Mr.  Terry 
has  not  an  adequate  and  complete  remedy 
at  law,  and,  having  that  remedy,  we  see  no 
reason  why  he  should  not  be  required  to  es- 
tablish the  amount  of  his  claim  before  a  Jury, 
as  other  litigants  whose  claims  are  disputed 
are  required  to  do."  The  Judgment  having 
been  reversed,  a  rule  was  granted  as  fol- 
lows: "To  show  cause  why  the  eighteen  (18) 
first-mortgage  bonds,  with  all  coupons  attach- 
ed thereto,  of  the  Quakertown  &  Eastern 
Railroad  Company,  now  in  the  custody  of  the 
court,  shall  not  be  delivered  to  the  appellant, 
the  Quakertown  &  Eastern  Railroad  Ck>mpa- 
ny,  or  its  attorneys,  Alfred  N.  Eeim,  Carroll 
R.  Williams,  and  John  G.  Johnson,  Esqs." 
This  rule  was  discharged,  and  an  order  made 
that  "said  bonds  shall  be  returned  by  the  pro- 
thonotary  of  the  court  to  the  said  receivers 
upon  receipt  therefor."  This  decree  and  the 
discharge  of  the  rule  are  assigned  as  error. 

On  the  day  following  this  rule,  the  receiv- 
ers, by  letter  addressed  to  counsel  for  the 
Quakertown  &  Eastern  Railroad  Company, 
repeated  their  disclaimer  of  any  interest  in 
the  bonds,  as  stated  in  the  petition  for  inter- 
pleader. In  that  petition  it  was  averred  by 
the  petitioners  that  they  had  no  interest  In 
the  bonds,  and  they  desired  to  be  permitted  to 
deliver  them  into  court,  and  prayed,  upon 
such  delivery,  to  be  discharged  from  all  lia- 
bility on  account  of  the  same  to  any  person. 
The  decree  made  upon  this  petition,  upon 
making  Mr.  Terry  a  party,  permitted  the 
petitioners  to  deliver  to  the  prothonotary  of 
the  court  of  common  pleas  the  bonds  speci- 
fied, and  upon  their  delivery  to  be  discharged 
from  all  liability  on  account  of  the  same  to 
any  person.  These  bonds  were  deposited  to 
be  delivered  to  the  parties  who  might  be  en- 
titled to  the  same.  If  Mr.  Terry  has  no  equi- 
table title  to  or  lien  upon  them,  the  party 
who  is  entitled  to  them  is  clearly  the  Quaker- 
town  &  Eastern  Railroad  Company.  Mr. 
Terry  gave  notice  that  as  to  the  extent  and 
value  of  bis  services  be  had  an  equitable 
title  to  them,  and  this  notice  was  doubtless 
based  upon  the  receipt  given  by  Dimner  Bee- 
ber,  Esq.,  one  of  the  receivers  of  the  Guar- 
antors' Finance  Company,  to  hold  these  bonds 
"until  the  said  company  settle  with  Mr.  Ter- 
ry and  discontinue  the  bill  in  equity  filed  by 
the  company  against  the  Guarantors'  Finance 
Company."  An  auditor  was  appointed  by 
the  court,  and  he  fixed  Mr.  Terry's  fee  in  an 
amount  to  be  paid  by  a  portion  of  these 
bonds,  and,  upon  an  appeal  from  the  decree  of 
the  court  below  affirming  his  report,  his  con- 
tention was  that  he  bad  a  lien  upon  such 
bonds.  It  was,  however,  decided  that  he  had 
no  lien  upon  them  either  while  held  by  the 
Guarantors'  Company  or  after  their  deposit 
with  the  prothonotary.  If  that  decision  set- 
tled anything  beyond  question,  it  was  that 


Mr.  Terry  tiad  no  lien  upon  these  bonds.  The 
petition  averred  that  he  claimed  to  be  "an 
equitable  owner"  of  the  bonds,  and  it  was 
upon  the  ground  of  such  ownership  that  the 
court  below  undertook  to  fix  his  fee  to  be 
paid  by  the  same.  This  assertion  of  equitable 
ownership  was  the  essential  element  in  ttiat 
determination,  and  upon  its  reversal  by  this 
court  such  alleged  ownership  was  swept 
away,  and  his  assertion  of  title  or  lien  was 
decided  to  be  without  substantial  basis.  He, 
however,  now  suggests  that  there  then  was 
not  called  to  the  attention  of  the  court  the 
receipt  of  the  receivers  for  the  bonds,  and 
that  in  accordance  with  it  tbey  were  to  be 
held  until  the  company  settled  with  Mr.  Ter- 
ry and  he  discontinued  the  equity  suit.  The 
claim  of  equitable  ownership  being  based 
upon  the  receipt,  this  court.  In  resolving  the 
then  contention,  gave  due  consideration  to  it 
and  the  facts  connected  with  it  He  contends 
that,  as  this  court  held  that  "we  cannot  Jus- 
tify the  court  in  assuming  Jurisdiction  of  the 
matter  in  dispute,"  its  effect  was  to  render 
void  the  decree  on  the  petition  for  Interplead- 
er permitting  the  receiver  to  deposit  these 
bonds,  and  therefore  they  are  now  in  the 
hands  of  the  prothonotary  to  await  the  set- 
tlement with  Mr.  Terry  and  the  discontinu- 
ance ot  the  equity  suit 

The  want  of  Jurisdiction  q>rang  from  the 
fact  that  be  bad  no  claim  upon  the  bonds  de- 
posited In  court,  and,  if  so,  it  is  manifest 
that  he  cannot  now  successfully  claim  an 
equitable  title  which  that  decision  distinctly 
and  clearly  negatives.  The  decree  in  the  petl- 
tlbn  for  interpleader  was  not  made  void,  but 
the  decree  awarding  to  Mr.  Terry  $6,500  of 
these  bonds  was  reversed,  because  he  had  no 
equitable  claim  or  Hen  upon  such  bonds, 
whether  in  the  hands  of  a  third  party  or  In 
the  custody  of  the  court.  The  bonds  are 
therefore  in  court  to  be  delivered  to  the  par- 
ties who  may  be  entitled  to  the  same.  The 
receivers  have  no  claim,  and  distinctly  dis- 
claim any,  and  Mr.  Terry  has  none  under  the 
decision  of  this  court  The  only  claimant 
who  has  any  title  or  claim  to  the  same  is  the 
Quakertown  &  Eastern  Railroad  Company. 
It  is  but  proper  to  add  that  Mr.  Terry  un- 
questionably rendered  valuable  services,  and 
is  entitled  to  compensation  therefor. 

The  assignments  of  error  are  sustained,  the 
decree  reversed,  and  the  record  is  remitted 
with  directions  to  make  the  rule  of  Septon- 
ber  16,  1903,  absolute. 


(209  Pa.  301) 
COMMONWEALTH  v.  GABOR. 
(Supreme  (>>urt  of  Pennsylvania.     May  16, 
1904.) 

CBmiNA];,  LAW— APPEAL— BEVIBW—KBW   TBLAL 

— FOBMEB   JEOPARDY— TBIAL—ABSBNCK 

OF   ACCUSED. 

1.  Where,  on  appeal  in  a  criminal  case,  ap- 
pellant claims  to  be  entitled  on  the  record  to 
an  absolute  discharge,  the  order  granting  a  new 
trial  will  be  heard  on  its  merits. 
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2.  Where,  on  trial  for  murder,  a  verdict  of 
manslaughter  was  received  in  the  absence  of 
the  prisoner,  who  moved  for  arrest  of  judg- 
ment and  discharge,  the  court  properly  refused 
the  motion,  bat  ordered  a  new  trial. 

3.  Where  a  verdict  of  manslaughter  is  re- 
ceived in  the  absence  of  defendant,  aH  order 
granting  a  new  trial  does  not  violate  Const, 
art.  1,  S  2,  providing  that  no  person  for  the 
same  offense  shall  be  twice  pat  m  jeopardy  of 
life  or  limb. 

4.  The  absence  of  a  prisoner  on  a  trial  for 
murder  at  the  rendition  of  the  verdict  is  error. 

5.  Where,  on  conviction,  defendant  moves  in 
arrest  of  judgment  and  for  discharge,  an  order 
directing  that  the  verdict  be  set  aside  and  a 
new  trial  granted  Is  sufficient. 

Appeal  tiom  Court  of  Oyer  and  Terminer, 
Schuylkill  County. 

Michael  Gabor  was  convicted  of  man- 
slaughter. From  an  order  directing  a  new 
trial,  be  appeals.    Affirmed. 

From  the  record  it  appeared  that,  when  the 
verdict  for  manslaughter  was  taken  and  the 
Jnry  discharged,  the  prisoner  was  not  in 
court.  Subsequently,  when  the  prisoner  was 
brought  in  for  sentence,  he  moved  for  arrest 
of  Judgment  and  a  discharge  from  custody. 
Upon  this  motion  the  court  made  the  follow- 
ing order:  "And  now,  December  7,  1903, 
upon  the  case  as  now  presented  to  the  court, 
it  is  now  hereby  directed  that  the  verdict 
be  set  aside,  and  new  trial  be  granted;  the 
court  reserving  the  right  to  file  a  written 
opinion  if  deemed  necessary  hereafter." 

Errors  assigned  were  in  the  following  form: 
"(1)  The  court  erred  in  denying  the  prison- 
er's request  to  be  discharged  from  the  prem- 
ises in  the  verdict  specified.  (2)  The  court 
erred  in  refusing  to  discharge  the  prisoner 
from  tlie  premises  in  the  indictment  speci- 
fied. (3>  The  court  erred  in  setting  the  ver- 
dict aside.  (4)  The  court  erred  in  making 
the  following  order:  'And  now,  December  7, 
1903,  upon  the  case  as  now  presented  to  the 
court,  it  is  now  hereby  directed  that  the 
verdict  be  set  aside,  and  new  trial  be  grant- 
ed.* (5)  The  court  erred  in  granting  the 
prisoner  a  new  trial." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  THOMP- 
SON, JJ. 

H.  H.  Koch  and  P.  P.  Krebs,  for  appellant 
C.  E.  Berger,.Dlst.  Atty.,and  J.  H.  Rothsteln, 
for  the  Commonwealth. 

MITCHELL,  C.  J.  The  commonwealth 
moves  to  quash  this  appeal,  as  It  is  from 
an  order  of  the  court  below  for  a  new  trial, 
and  there  is  therefore  no  final  judgment. 
Ordinarily  this  would  be  so,  beyond  ques- 
tion; but,  as  the  appellant  claims  to  be  en- 
titled on  the  record  to  an  absolute  discharge, 
the  order  for  another  trial  is  so  tar  in  the 
natore  of  a  final  Judgment  that  we  think  it 
best  to  consider  and  determine  the  appeal 
upon  its  merits. 

Tb«  facts  lie  within  a  very  narrow  com- 
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pasa  The  appellant  was  indicted  for  mur- 
der, regularly  tried,  and  a  verdict  rendered 
of  guilty  of  manslaughter.  By  inadvertence 
this  verdict  was  received,  and  the  Jury  dis- 
charged, in  the  absence  of  the  prisoner.  On 
being  brought  in  subsequently  for  sentence, 
the  prisoner  moved  for  arrest  of  Judgment 
and  a  discharge  from  custody.  The  court 
refused  the  motion,  but  set  aside  the  verdict 
and  ordered  a  new  trial  This  action  is  the 
ground  of  the  appeal. 

The  appeal  is  purely  technical,  and  entirely 
without  substantial  merit  It  belongs  to  the 
class  referred  to  by  the  late  Chief  Justice 
Sterrett  as  "subtle  distinctions  that  mark 
no  substantial  differences,  and  do  not  affect 
the  merits  of  a  controversy,  unless  it  may 
be  to  obscure  or  to  defeat  them,  [and]  should 
not  be  allowed  to  thwart  Justice,  in  the  in- 
terests of  disorder  and  crime."  Com.  v. 
Jongrass,  181  Pa.  172,  37  AU.  207.  And  to  the 
same  effect  it  was  said  in  Com.  v.  Kaiser, 
184  Pa.  493,  39  Atl.  299,  the  safeguards  which 
the  law  has  placed  around  the  innocent  "will 
not  be  allowed  to  be  perverted  into  devices 
to  defeat  Justice,  and  this  court  has  set  its 
face  resolutely  against  trifling  objections  that 
raise  no  point  of  any  real  bearing  on  the 
fact  of  guilt  or  innocence." 

The  objection  that  the  appellant's  motion  in 
arrest  of  judgment  and  for  a  discharge  was 
not  formally  passed  upon  and  overruled  is 
sufficiently  answered  by  a  reference  to  the 
case  of  Weaver  v.  Com.,  29  Pa.  446,  where  It 
was  held  that  passing  sentence  was  a  suffi- 
cient overruling  and  disposition  of  such  a  mo- 
tion. 

The  right  of  a  court  to  order  a  new  trial 
of  its  own  motion  is  indisputable.  It  is  one 
of  the  essential  functions  of  a  judge  sitting 
with  a  Jury.  In  Rex  v.  Gough,  2  Doug.  791, 
the  court  suggested  that  a  new  trial  would 
be  proper,  and,  on  counsel  saying  they  would 
have  moved  for  it  but  thought  it  too  late. 
Lord  Mansfield  declared  that  the  court  If 
enough  appeared,  could  grant  a  new  trial. 
In  Rex  ▼.  Atkinson  (1783)  5  Term  R.  437, 
note,  Lord  Mansfield  is  quoted  as  saying  that 
no  motion  could  be  made  for  a  new  trial 
after  four  days,  "but  if  it  came  out  incident- 
ally by  the  report  that  it  was  proper,  the 
court  might  grant  one,"  and,  further,  "if 
the  court  conceive  a  doubt  that  Justice  Is 
not  done,  it  is  never  too  late  to  grant  a  new 
trial,  but  not  on  the  application  of  the 
party."  In  Rex  v.  Holt  6  Term  R.  436, 
Lord  Kenyon  said  he  well  remembered  the 
case  of  Rex  v.  Gough,  "where  the  objection 
to  the  verdict  was  taken  by  the  court  them- 
selves"; and  in  the  same  case  Buller,  J., 
concurred  that  after  four  days  the  party 
could  not  be  heard  on  motion  for  new  trial, 
but  only  in  arrest  of  judgment  but  "if.  In 
the  course  of  that  address,  it  incidentally 
appear  that  Justice  has  not  been  done,  the 
court  will  Interpose  of  themselves."  And 
see  'ndd's  Practice,  912. 

'Xhere  is  no  reason  why  a  court  finding 
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that  It  has  committed  an  error,  should  not 
be  able  to  correct  it  by  an  order  for  a  new 
trial,  rather  than  be  compelled  to  wait  td 
reach  the  same  result  by  a  reversal  upon 
writ  of  error.    The  right  to  do  so  was  stated 
by  Brackenridge,  J.,  arguendo,  In  Ewlng  v. 
Tees,  1  Bin.  450,  457,  2  Am.  Dec.  455,  and 
was  distinctly  asserted  In  Graham  v.  Graham, 
1  Serg.  &  R.  330,  where  Chief  Justice  Tllgh- 
man  said,  "This  authority  is  Incident  to  the 
trial  by  jury  by  the  principles  of  the  com- 
mon law."    So  far  as  we  are  advised.  It  has 
not  been  questioned  In  Pennsylvania  since. 
The  Bngllsh  precedents  above  cited  were 
made  in  criminal  cases,  and  the  only  essen- 
tial difference  In  the  exercise  of  this  power 
In  civil  and  in  criminal  cases  Is  that  In  the 
latter  the  coutt  may  not  put  an  additional 
burden  on  the  prisoner.    If  the  trial  has  re- 
sulted In  an  acquittal,  error  or  no  error,  the 
prisoner  is  ffee  of  that  charge.    In  the  pres- 
ent case  the  Indictment  was  for  murder,  but 
the  verdict  was,  "Guilty  of  manslaughter." 
Under  the  decisions  In  this  state,  the  verdict 
of  manslaughter  was  so  far  an  acquittal  of 
murder  that  the  appellant  cannot  now  be 
found  guilty  on  that  indictment  of  any  higher 
grade  than  manslaughter.    He  has  therefore 
everything  to  gain  and  nothing  to  lose  by 
another  trial,  and  the  constitutional  prohibi- 
tion against  putting  twice  In  jeopardy  for  the 
same  offense  has  no  applicability  here.    As 
said  in  Com.  v.  Fitzpatrick,  121  Pa.  109,  117, 
15  Atl.  468,  1  L.  H.  A.  451,  6  Am.  St  Rep. 
767:    "The  Justice  of  sustaining  a  pl6a   of 
former  acquittal  or  conviction  is  unquestion- 
ed and  unquestionable,  but  a  plea  of  'once  in 
jeopardy'  stands  on  narrower,  more  technical, 
and  less  substantial  ground.    It  alleges  only 
that  there  might  have  been  a  conviction  or 
an  acquittal  if  the  judge  trying  the  cause  had 
not  made  a  mistake  in  law  which  prevented 
a  verdict.    It  Is  of  no  consequence  how  many 
mistakes  he  makes.  If  the  trial  results  in  a 
conviction.    The  mistake  can  be  corrected  on 
a  writ  of  error,  and  the  defendant  tried  over 
again."   And  as  already  said,  if  It  can  be  done 
by  an  appellate  court  on  review,  it  can  be 
done  by  the  court  itself  when  convinced  of 
its  own  error. 

Appellant  cites  Hamilton  v.  Com.,  16  Pa. 
129,  56  Am.  Dec.  485,  as  authority  for  the 
demand  that  he  shall  be  discharged.  In  that 
case  the  prisoner  was  convicted  of  murder  of 
the  first  degree,  and  sentenced,  but  the  rec- 
ord failed  to  show  that  he  had  been  asked 
what  he  had  to  say  why  sentence  should  not 
be  pronoimced  against  him,  and  It  did  not 
affirmatively  appear  even  that  he  was  pres- 
ent In  court  when  sentence  was  passed.  This 
court  discharged  him,  but  it  appears  expressly 
in  the  report  (page  134,  16  Pa.,  page  485,  55 
Am.  Dec.)  that  the  discharge  was  upon  habeas 
corpus  after  the  Attorney  General  had  ap- 
peared and  stated  that  it  was  not  the  inten- 
tion of  the  commonwealth  to  prosecute  the 
case  any  further.  Without  this  fe.iture,  the 
absence  of  the  opportunity  to  state  objections 


ta  sentence  would  only  bave  ted  to  a  reversal 
for  the  purpose  of  a  new  and  regular  sen- 
tencft,  Oom.  v.  Preston,  188  Pa.  429,  41  Atl. 
534.  In  Dougherty  ▼.  Com.,  68  Pa.  286,  there 
was  a  mistrial  by  a  confusion  of  the  records 
of  the  quarter  sessions  and  oyer  and  terminer, 
and  this  court  reversed  the  conviction,  but 
sent  the  prisoner  back  for  trial  in  the  oyer 
and  terminer.  And  In  Com.  v.  Lutz,  200  Pa. 
226,  49  Atl.  771,  a  plea  of  twice  In  jeopardy 
was  overruled,  and  a  second  conviction  af- 
firmed. 

We  find  no  error  In  this  record,  and  the  or- 
der for  new  trial  Is  affirmed. 


(2N  Pa.  no) 


In  re  PRICE'S  ESTATE. 


APl<SAIi  OF  KEMPER  et  al. 

(Supreme   Coui;t   •*   Pennsylvania.     U*j   16, 
V    1904.) 

l.A  trustee  will  not  fc  «S»'«^  j^^^f^n?^ 
difference  of  opinion  betwIeP  "«"  »°^  ^^  •*"*" 

"°2"'irt  April  9,  1808  (P.  I^-i'^h^''^°'^S!. 
the  removal  of  trustees,  was  inte#i°  ^^L 
tete  the  ewreise  of  tLe  power  S;'A\~^^ 
oyer  such  trustees,  but  not  to  subject  A?®  «M,rt 
of  the  trustee  and  the  discreUon  of  .  ^^ 
to  the  whim  of  the  beneficiary.  i..  hpne- 

3.  Where  relations  between  trustee  anco'^iTu, 
ficiary  have  reached  a  condition  so  acrimc  i^  u 
as  to  render  personal  intercourse  impossibP^ 
may  require  a  change  of  trustees.  ^ 

Appeal  trom  Orphans'  Court,  Phlladdpli^ 
County.  * 

In  the  matter  of  the  estate  of  Thomas  W.*^ 
Price,  deceased.    From  decree  dismissing  pe- 
tition for  removal  of  trustee,  Mary  Kemper 
and  Austin  W.  Bennett  appeal.    Affirmc  l. 

From  the  record  it  appeared  that  the  peti- 
tion was  filed  by  Mary  Kemper,  a  daughter 
of  testator,  and  by  Austin  W.  Bennett,  guard*. 
Ian  of  Jesse  C.  Clagett,  a  grandson  of  testa- 
tor, and  a  son  of  Mary  Kemper.  The  petition 
set  forth  various  proceedings  in  the  orphans' 
court  wherein  the  petitioners  sought  to  sur- 
charge the  trustees  in  their  third  and  fourtb 
accounts,  and  to  open  the  first  and  second  ac- 
counts by  bills  of  review.  It  was  averred 
that  In  the  answers  to  the  bills  of  review  the 
trustees  charged  that  Jesse  C.  Clagett  was  an 
Illegitimate  son  of  Mary  Kemper.  The  peti- 
tioners averred  that  such  charge  was  scanda- 
lous and  groundless,  and  that  In  proceedings 
before  an  examiner  the  trustees  were  com- 
pelled to  abandon  the  charge.  The  petition 
further  averred  that  Mary  Kemper,  and  Jesse 
C.  Clagett,  through  his  guardian,  had  insti- 
tuted against  Thomas  R.  Port,  Jr.,  civil  suits 
for  damages  for  libel,  and  that  these  suits 
were  still  pending.  The  trustees  filed  an  an- 
swer responsive  to  the  petition,  and  the  case 
was  heard  on  bill  and  answer. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  and  THOMP- 
SON, JJ. 


f  (.  Sm  TruaU.  voL  47,  Cent.  Dl«.  |  m. 
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H.  T.  Kkoflmaii,  for  appeUsnt*.  Beaary 
Bndd.  for  appellees. 

PBR  CURIAM.  Mere  differences  of  opln- 
ioQ  or  Judgment  between  trustee  and  cestui 
que  trust  are  not  enough  to  justify  the  re- 
moTal  of  the  former.  To  deprive  the  benefi- 
ciary of  unrestrained  control  over  his  estate 
was  the  very  object  of  the  creation  of  the 
trust  The  fundamental  purpose  of  the  crea- 
tor of  the  trust  was  to  protect  his  beneficiary 
from  some  anticipated  danger,  from  creditors, 
troiD'  risks  of  business,  from  bis  or  her  own 
improTldence,  or  other  like  cause,  or  to  pro- 
tect ultimate  beneficiaries  froni  waste  or  spo- 
liation of  the  estate  by  the  Immediate  one. 
For  this  reason  he  substituted  the  Judgment 
and  control  of  the  trustee  for  that  of  the 
cestui  que  trust,  or  of  the  courts.  The  act  Of 
1808  (P.  L.  786)  was  Intended  to  facilitate  the 
exercise  of  the  powers  of  the  court  over  the 
removal  of  trustees,  and  to  enlarge  the  Influ- 
ence and  authority  In  that  respect  of  the  ces- 
tui que  trust  But  It  was  not  Intended  to 
subject  the  office  of  trustee  and  the  discretion 
of  the  court  to  a  mandatory  whim  of  the  ces- 
tui que  trust  The  court  still  retains  the  au- 
thority to  require  that  a  valid  and  sufildeht 
cause  shall  be  shown  for  the  removal.  This 
was  the  construction  of  the  act  adopted  In 
Stevenson's  Appeal,  68  Pa.  101,  and,  after 
some  departures,  more  apparent  than  real,  as 
■aid  by  our  Brother  MESTREZAT  In  Neafle's 
Estate,  199  Pa.  807,  49  Atl.  129,  finally  settled 
In  the  case  last  named. 

The  petition  for  removal  In  the  present 
case  Is  founded  on  averments  of  Inharmoni- 
ous relations  amounting  to  hostile  litigation, 
overcharges,  and  bad  management  on  the  part 
of  the  trustees,  and  Insecurity  of  the  trust 
funds.  The  case  was  argued  on  petition  and 
answer.  The  answer  being  full  and  respon- 
slTe,  except  In  one  particular  that  will  be  no- 
ticed, the  court  would  have  been  warranted 
In  dismissing  the  petition,  without  more. 
One  matter  only  appears  to  require  special 
Botloe.  While  Inharmonious  relations  be- 
tween trustee  and  cestui  que  trust  not  alto- 
gether the  fault  of  the  former,  will  not  gen- 
erally be  considered  a  suffldent  cause  for  re- 
moval, yet  where  they  have  reached  so  acri- 
monious a  condition  as  to  make  any  personal 
Intercourse  impossible,  and  to  hinder  the 
tKvper  transaction  of  business  between  the 
parties,  a  due  regard  for  the  interests  of  the 
estate  and  the  rights  of  the  cestui  que  trust 
may  require  a  change  of  trustee.  "If  his 
management  of  the  trust  Justly  subjects  him 
to  criticism,  and  to  a  lack  of  confidence  by  the 
cestui  que  trust  be  should  not  be  continued  In 
control  of  tbe  estate."  Neafie's  Estate,  su- 
pra. 

In  tbe  present  case,  when  the  trustees  were 
cited  to  file  an  account,  they  set  up  in  answer 
that  Jease  C  Clagett  one  of  the  petitioners 
(by  his  guardian)  and  son  of  the  other  peti- 
tioner, was  not  legitimate,  and  therefore  had 
no  interest  that  entitled  him  to  an  account 
No  attempt  was  made  to  sustain  this  aver- 


ment except  tbe  statement  that  tt  was  made 
npon  InformatloB  and  belief;  and  as  it  was 
adotltted  that  tbe  son  was  bom  in  wedlock, 
and  bore  the  name  of  his  iqotber's  tauabaod, 
and  his  legitimacy,  therefore,  not  legally  open 
to  question.  It  is  not  easy  to  itercelve  the  rele- 
vancy of  tbe  averment  or  why  it  should  have 
been  made.  As  this  matter  Is  the  subject  of 
litigation  still  pending,  we  refrain  from  fur- 
ther comment;  but  should  the  litigation 
show  no  sufficient  Justification  for  tbe  aver- 
ment of  illegitimacy,  the  court  below  would 
be  well  warranted  In  entertaining  a  new  i>etl- 
tloa  fqr  removal,  based  on  the  conclusion  that 
tbe  answer  was  a  gratuitous  Insult  warrant- 
ing an  Inference  that  the  conduct  and  man- 
agement of  the  estate  by  the  trustees  were 
governed  by  other  motives  titan  a  bona  fide 
desire  for  tbe  best  Interests  of  tbe  petltionerik 
Decree  affirmed. 


(W  Pa.  tin 
JONES  et  aU  T.  SOOTT. 
(Supreme  Court  of  Pennsylvania.  May  9, 1901.) 

JUOOICBNT— OPXRINO — OBOUNDS. 

1.  Defendant  moved  to  open  jadgment  and  for 
reatitution  of  land,  showing  that  plaintiffs  had 
assigned  to  defendant  their  Interest  in  the  leaue- 
hold  for  $20,000.  There  were  seven  deferred 
monthly  payments  of  $2,(X)0  each,  with  interest. 
Plaintiffs'  attorney  was  authorized,  under  the 
aaaignment,  on  default,  to  confess  jadgment  in 
ejectment  against  defendant,  and  also  Judg- 
ment for  mipaid  installments.  Defendant  de- 
faulted on  the  fifth  installment  and  judgment 
went  against  him,  and  plaintiffs  took  poaBession. 
Defendant  testified  that  the  default  was  enter- 
ed through  inadvertence  during  his  absence  in 
another  stateu  without  notice  to  him,  within 
three  days  after  the  installment  became  due, 
and  that  the  sheriff  took  possession  within 
four  days,  and  that  he  bad  provided  money  for 
the  payment  Held,  that  tne  court  properly 
opened  the  judgment  and  ordered  restitution,  on 
payment  of  tbe  sum  due  and  unpaid,  with  in- 
terest and  attorney's  fees. 

Appeal  from  Ctourt  of  G!ommon  Pleas, 
Huntingdon  County. 

Action  by  EXlwln  O.  Jones  and  others 
against  Charles  A.  Scott  Judgment  for 
plaintiffs.  From  an  order  making  absolute  a 
rule  to  open  Judgment  and  for  restitution, 
plaintiff  Tappan  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
DEAN,  BROWN,  POTTER,  and  THOMP- 
SON. JJ. 

Roswell  H.  Patterson,  Thomas  F.  Bailey, 
and  Ralph  W.  Rymer,  for  appellant  A.  O. 
Furst  and  Arthur  O.  Dickson,  for  appellee. 


DEAN,  J.  Charles  A.  Scott  defendant 
with  Jones  and  Tappan,  plaintiffs,  were  ten- 
ants In  common  of  a  coal  lease  on  certain  coal 
land  in  Carbon  township,  Huntingdon  coun- 
ty. Scott  alleging  he  was  also  a  partner 
with  Jones  and  Tappan  in  operating  the 
lease,  on  February  11,  1903,  filed  a  bill  In 
equity  for  an  account  and  appointment  of  a 
receiver  for  the  partnership.  On  hearing  the 
court  below  declined  to  find  that  a  partner- 
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ship  existed,  and  dlBmlBsed  plaintlfl'B  bilL 
Thereupon  the  parties  compromised  all  mat- 
ters in  dispute  between  tbem,  by  whicb- 
agreement,  dated  March  16,  1908,  Jones  and 
Tappan  assigned  all  their  interest  in  the 
lease  to  Scott  for  the  consideration  of  |20,- 
000.  Of  this  sum  114,000  consisted  of  seven 
deferred  monthly  payments,  each  In  sum  of 
?2,000,  with  interest,  to  be  made  on  the  15th 
day  of  each  mouth  following,  commencing 
with  the  month  of  April,  and  further  provid- 
ing that,  if  default  were  made  in  any  pay- 
ment for  a  period  of  30  days  after  It  became 
due,  Scott  would  surrender  possession 'of  the 
assigned  lease  to  Jones  and  Tappan;  and, 
further,  it  authorized  any  attorney  for  Jones 
and  Tappan,  on  default  of  Scott,  to  confess 
judgment  In  ejectment  against  him  (Scott) 
for  the  leasehold  interest,  and  also  judgment 
for  all  the  monthly  Installnlents  unpaid  at 
the  date  of  the  confession  of  judgment  Scott 
defaulted  on  the  fifth  monthly  payment,  that 
of  the  16th  of  August,  whereupon  judgment 
on  the  power  of  attorney  was  confessed 
against  Iiim  (or  the  possession  under  the 
lease,  and  also  for  the  unpaid  installments. 
On  this  judgment  plaintiffs  issued  bab.  fa. 
possessionem  and  took  possession  of  the  prop- 
erty. Thereupon  Scott  presented  his  petition 
to  the  court  below,  setting  out  that  the  de- 
fault on  the  leth  of  August  had  occurred 
through  the  inadvertence  of  a  clerk  during 
his  (Scott's)  absence  In  another  state;  that 
he  had  provided  money  for  the  payment; 
that  the  judgment  had  been  entered  without 
notice  to  him,  within  three  days  after  the  in- 
stallment became  absolutely  payable;  and 
that  within  four  days  the  sheriff  delivered 
possession  to  the  plaintiffs.  He  further  set 
forth  that  the  transfer  by  Jones  and  Tap- 
pan  to  him  was  only  of  a  half  Interest  in  the 
lease;  that  after  the  transfer  he  had  pur- 
chased from  third  parties  the  other  outstand- 
ing tialf  interest,  bo  that,  when  the  judg- 
ment for  the  unpaid  money  was  entered,  it 
became  a  lien  upon,  not  only  the  Iialf  that 
Jones  and  Tappan  had  transferred  to  him, 
but  upon  the  whole  land,  the  subject  of  the 
lease;  that  thereby  the  judgment  was  amply 
secured  upon  property  worth  double  that  em- 
braced in  the  original  transfer  to  him  by 
Jones  and  Tappan.  He  therefore  prayed  that 
the  judgment  be  opened  and  that  possession 
of  the  premises  be  restored  to  him.  The 
court  below  ordered  restitution  of  the  prem- 
ises on  payment  to  plaintiffs  of  the  entire 
sum  due  and  unpaid,  with  IntereBt  also  S360 
attorney's  fees,  $200  compensation,  as  well 
as  all  costs  and  other  liabilities  incurred  by 
plalntlffB.  From  this  decree,  Tappan,  one 
of  plalntlffB,  brings  this  appeal,  assigning  for 
error  that  the  decree  is  based  on  the  fact 
that  notice  by  plaintiffs  to  Scott  of  his  de- 
fault, and  their  intention  to  claim  a  forfei- 
ture of  his  possession,  was  not  given,  and 
that  this  was  such  an  Irregularity  as  avoids 
the  proceedings,  and,  further,  that  the  court 
erred  in  holding  that  the  proceeding  waa 


equivalent  to  an  equitable  action  of  eject- 
ment 

We  do  not  think  formal  notice  to  Scott 
was  necessary  as  a  preliminary  to  the  entry 
of  a  valid  judgment  on  the  power  of  attor- 
ney. The  parties  made  their  own  contract, 
and  in  it  made  no  provision  for  auch  notice. 
Doubtless,  if  plaintiffs  had  given  such  no- 
tice, and  it  had  not  been  heeded  by  Scott 
he  would  then  have  been  effectually  barred 
from  a  favorable  decree  in  the  court  below; 
for  he  would  have  had  no  equity  to  move  a 
court.  PlalntlffB,  however,  took  the  risk  of 
the  subsequent  interposition  of  a  court  of 
equity,  when  they  relied  on  the  strict  word- 
ing of  the  writing  and  entered  the  judgment. 
But  tills  did  not  oust  the  jurisdiction  of  eq- 
uity on  a  proper  case  shown.  The  obvious 
Intent  of  this  agreement  must  be  noted  in 
reaching  an  equitable  decree.  Scott  was  to 
pay  120,000;  before  executing  the  writing 
he  paid  $6,000;  then  he  gave  the  written 
obligation  to  pay  $14,000  more.  To  secure 
this  last  obligation  he  executed  a  power  of 
attorney,  authorizing  a  confession  of  a  per- 
sonal judgment  for  the  unpaid  purchase  mon- 
ey at  date  of  any  monthly  default  and  also 
a  judgment  In  ejectment  for  the  land.  Clear- 
ly, the  object  both  parties  had  in  view  was 
security  for  the  payment  of  the  money.  The 
reclamation  of  the  land  by  the  vendors  was 
only  incidental  and  secondary  to  the  main 
purpose  of  securing  payment  of  their  money. 
They  had  two  strings  to  their  bow— a  power 
to  take  judgment  for  the  money,  which  they 
could  enforce  against  any  property  Scott 
owned,  and  a  special  power  to  confess  judg- 
ment, by  which  they  could  repossess  them- 
selves of  the  land.  The  plaintiffs  on  de- 
fault in  payment  of  the  fifth  installment  con- 
fessed judgment  in  ejectment,  and  took  pos- 
session  of  the  land. 

Concede  that  the  adoption  of  this  method 
followed  literally  the  law  of  the  written  con- 
tract; yet  it  was  an  attempt  to  enforce 
against  Scott  a  right  to  appropriate  his  land 
in  payment  of  a  money  obligation,  by  a  pro- 
ceeding in  which  he  was  not  heard,  and 
which  in  its  nature  was  a  forfeiture — a  meth- 
od in  the  eyes  of  a  court  of  equity  always 
odious.  This  at  once  gave  to  him  a  right  to 
invoke  the  interpretation  of  equity  to  deter- 
mine what,  if  any,  equities  he  had  under  his 
contract  In  the  absence  of  the  power  of  at- 
torney to  confess  judgment,  plaintiffs,  to  get 
the  land,  would  have  been  forced  to  an  equi- 
table ejectment  and  the  case  would  have 
come  to  trial  before  a  court  and  jury.  The 
court  would  have  Interpreted  the  instrument 
as  one  to  secure  the  purchase  money  of  the 
land  by,  in  substance,  authorizing  the  ven- 
dors to  repossess  themselves  of  the  land  in 
default  of  payment.  The  jury  would  have 
been  instructed  to  find  for  plaintiffs  the  land, 
to  be  released  on  payment  of  the  unpaid  in- 
stallments within  such  time  as  In  equity  the 
contract  and  circumstances  required,  say 
one,  two,  four,  or  six  months.    But  the  ob- 
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Ject  of  the  sgreemeot  being  only  to  secure 
the  payment  of  the  purchase  money,  In  no 
view  of  It  would  the  court  have  permitted  It 
to  be  used  by  the  plalutlfla  to  get  practically 
both  land  and  money;  for  be  it  noticed  that 
at  the  date  of  the  default  plalntifCs  had  re- 
ceived the  whole  consideration  money,  $20,- 
000,  except  the  last  three  monthly  payments, 
amounting  to  a  balance  of  $6,000.  App«id- 
Ing  the  power  of  attorney  to  confess  Judg- 
ment for  the  land  in  no  way  ousted  the  Ju- 
risdiction of  equity  over  the  contract,  or  pre- 
vented it  from  administering  the  equities  of 
the  parties;  and  this  is  all  the  learned  Judge 
of  the  court  below  did,  when  appealed  to, 
by  his  decree.  We  are  not  sure  that.  If  we 
were  exercising  original  Jurisdiction,  we 
would  have  made  such  liberal  decree  for 
compensation  and  attorneys  fees  to  plain tUfs 
as  he  awarded  them.  But  that  question  Is 
not  before  us,  and  we  -pass  no  opinion  there- 
on. It  is  clear  to  us.  there  is  no  error  in 
the  decree.  Therefore  It  Is  affirmed,  on  the 
long  line  of  cases  from  Youst  v.  Martin,  3 
Serg.  &  R.  423,  down  to  Jones  T.  Backus,  114 
Pa.  120,  6  Atl.  835. 
Decree  affirmed. 


(209  Pa.  2») 

AMERICAN  ALKALI  CO.  T.  HUHN  et  al. 

(Sapieme  Court  of  Fennsylanla.   May  16, 1904.) 

FOBEION     BTATDTB— PBOOF  —  NECESSITY— AFM- 
OAVIT  OF  DEFENSE. 

1.  Where  the  law  of  another  state  is  material, 
it  mast  be  proved. 

2.  On  a  rule  for  judgment  for  want  of  a  suffi- 
cient "affidavit  of  defense,  the  affidavit  must  be 
accepted  as  a  verity ;  and  where  it  sets  up 
that  under  the  laws  of  another  state  no  person- 
al liability  la  imposed  upon  the  defendant,  It 
is  sufficient  to  put  plaintiff  on  proof  to  the 
contrary. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

AcUon  by  the  American  Alkali  Company, 
for  the  use  of  Arthur  K.  Brown,  receiver, 
against  George  A.  Huhn  and  others.  From 
an  order  making  absolute  rule  for  Judgment 
for  want  of  sufficient  affidavit  of  defense,  de- 
fendants appeal.    Reversed. 

From  the  record  It  appeared  that  the  suit 
was  brought  by  the  receiver  Arthur  K. 
Brown,  against  holders  of  the  preferred  stock 
of  the  American  Alkali  Company  for  assess- 
ments on  their  stock.  The  American  Alkali 
Company  is  a  corporation  of  the  state  of 
New  Jersey.  The  defendants  filed  an  affi- 
davit of  defense,  in  which  they  averred  that 
under  the  law  of  New  Jersey  no  iwrsonal  lia- 
bility is  imposed  upon  the  holder  of  preferred 
shares  to  pay  calls  by  the  directors  not  need- 
ed for  the  debts  of  the  corporation,  but  the 
remedy  of  forfeiting  and  selling  the  shares 
provided  by  the  New  Jersey  act  was  exclu- 
sive. 


f  1.  See  Evidence,  vol.  20,  Cent.  Dig.  |  61;    Stat- 
utes, VOL  44.  Cent.  Dig.  {  390. 


Argued  before  MITCHELL,  G.  J.,  and 
FBLL,  BROWN,  MESTBSZAT,  and 
THOMPSON,  JJ. 

Clement  B.  Wood,  Ellis  Ames  Ballard, 
and  C.  E.  Morgan,  for  appellants.  Reyn- 
olds D.  Brown,  Malcolm  Lloyd,  Jr.,  and 
Charles  H.  Burr,  Jr.,  for  appellee. 

PER  CURIAM.  The  law  of  another  state 
Is  a  matter  of  fact,  to  be  proved  when  mate- 
rial in  the  case.  The  cause  of  action  here 
arose  In  New  Jersey,  and  the  affidavit  of 
defense,  which  for  purposes  of  Judgment 
must  be  accepted  as  verity,  sets  up  a  prima 
facie  defense  under  the  law  of  that  state 
sufficient  to  put  the  plaintiff  to  proof  to  the 
contrary. 

Judgment  reversed,  and  procedendo  award- 
ed. 

009  Pa.  MO) 
NICHOLS  et  al.  v.  PITTSFIBLD  TP. 
(Supreme    Court   of   Pennsylvania.     May   16, 
1904.) 

BIOHWATB — OEFECTS— EVIDBNOK— FBOXIMATE 
CAUSX. 

1.  In  an  action  to  recover  for  injuries  sus- 
tained by  being  thrown  from  a  buggy  into  an 
unprotected  ditch,  where  the  evidence  shows 
that  plaintiff's  horse  was  frightened  in  the 
street  of  a  neighboring  town,  and  ran  into  the 
road  where  the  accident  occurred,  and  that  the 
noise  of  an  approaching  train  caused  him  to 
turn  around  and  run  back  to  the  place  of  the 
accident,  a  nonsuit  is  properly  entered. 

2.  Where  the  proximate  cause  of  an  accident 
on  a  highway  is  the  fright  of  a  horse  which 
plaintiff  was  driving,  no  action  can  be  main- 
tained against  the  municipality  because  the 
horse  in  ois  fright  threw  plaintiff  into  an  un- 
guarded ditch  on  the  highway. 

Appeal  from  Court  of  Common  Pleas,  Wtir- 
ren  County. 

Action  by  Sarah  A.  Nichols  ahd  Perry 
Nichols  against  Pittsfield  township.  From 
the  Judgment  of  nonsuit,  plaintiffs  appeal. 
Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTREZAT,  P0TTE3R,  and 
THOMPSON,  JJ. 

George  B.  Munn  and  George  H.  Hlggins, 
for  appellants.  W.  D.  Hinckley,  W.  B.  Rice, 
and  J.  H.  Alexander,  for  appellee. 

THOMPSON,  J.  The  appellant  Mrs.  Nich- 
ols was  returning  from  Youngstown  through 
Pittsfield,  and  while  passing  through  the  lat- 
ter place  and  upon  Main  street  her  horse,  be- 
coming frightened,  began  to  move  rapidly, 
and  ran  down  to  a  country  road  which  cross- 
ed Main  street  northerly  at  right  angles. 
There,  being  beyond  her  control,  he  turned 
down  the  road.  At  some  300  feet  from  Main 
street  the  tracks  of  the  Philadelphia  &  Erie 
Railroad  cross  this  road,  and  at  the  time 'of 
the  accident  to  the  appellant  a  train  was 
crossing  at  this  intersection  of  the  railroad 
and  the  road,  and  in  consequence  the  fright- 


f  2.  See  Highways,  voL  26.  Cent.  Dig.  {  496. 
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ened  hors6,  wh«n  nealr  tne  tmid,  Buddenly 
turned  round  and  ran  back  toward  Main 
street.  As  a  result  of  the  fright  ot  tbe  horaft, 
appellant  lost  control  of  him,  and  while  be 
was  running  away  the  buggy  was  run  into 
a  ditch  upon  the  east  side  of  tbe  road,  and 
appellant,  being  thrown  out,  was  injured. 

Appellants'  contention  was  that  appellee's 
liability  arose  from  negUgencQ  in  failing  to 
construct  and  maintain  a  wall  or  guard  rail 
along  the  road  at  the  point  in  question  to 
protect  against  accident  The  failure  of  du- 
ty which  constitutes  negligence  in  such  a 
case  must  necessarily  be  the  proximate  cause 
of  tbe  accident,  and  if  such  is  not  the  case 
ao  liability  can  arise.  In  tbe  present  case 
appellants'  testimony  clearly  established  that 
the  failure  to  build  the  wall  or  guard  rail  up- 
on the  public  road  at  the  point  in  questfon 
was  not  tbe  proximate  cause  of  the  accident. 
Mrs.  Nichols,  in  her  account  of  the  accident, 
tefltiflee  that  she  was  in  the  village  of  Pitts- 
field  when  her  horse  became  frightened;  that 
She  tried  as  hard  as  she  could  to  hold  him, 
but  that  he  increased  bis  pace,  and  she  was 
not  able  to  hold  him;  that  he  turned  the  cor- 
ner and  went  toward  the  Philadelphia  &  Erie 
Railroad  track;  that  she  did  not  intend  to 
go  that  way,  but  that  the  horse  carried  her 
around  the  comer  and  went  toward  the  rail- 
road track;  that  tbe  pace  increased,  and  she 
was  unable  to  bold  her  horse;  that  a  freight 
train  was  crossing  near  the  intersection;  and 
that  the  horse  went  close  to  the  train,  then 
whirled  around,  and  ran  toward  the  town, 
and  while  going  In  that  direction  the  baggy 
ran  over  the  embankment  It  is  clear  that 
the  horse  became  frightened  on  the  Main 
street  in  Pittsfield,  and  that  appellant  there 
locrt  control  of  him,  and  that  when  he  reach- 
ed the  country  road  be  turned  down  it  and 
went  some  300  feet,  when  a  train  crossing 
the  Intersection  caused  him  suddenly  to 
wbirL  Running  back  toward  Pittsfleld,  and 
at  some  distance  from  the  railroad,  the  bug- 
gy was  run  into  the  ditch.  The  proximate 
cause  of  the  accident  was  the  fright  of  the 
borse,  and  this  occurred  upon  a  street  In 
Pittsfield,  and  not  upon  the  public  road  In 
question.  Appellant  having  lost  control  of 
her  borse  on  that  street,  she  was  compelled 
to  go  down  the  public  road.  .The  passing 
train  caused  the  horse  to  whirl,  and,  contin- 
uing to  run  away,  the  btlggy  ran  Into  the 
ditch  and  the  accident  thus  occurred.  At 
this  point  the  condition  of  the  road  was  suit- 
able for  public  use.  The  cause,  therefore,  of 
the  accident  was  clearly  the  fright  of  the 
borse,  and  It  was  not  caused  by  any  neglect 
on  the  part  of  the  appellee. 

To  Impute  a  failure  of  duty  on  tbe  part  of 
a  township,  where  It  has  provided  a  public 
pofld  suitable  for  the  oi'dinary  use  of  the 
same,  because  It  failed  to  provide  for  a  pos- 
sible contingency  that  might  arise  from  the 
fright  of  a  borse,  not  connected  In  any  man- 
ner with  any  defect  in  the  roadway,  would 
be  to  Impose  a  duty  far  beyond  any  reason- 


able reqalmnenta  and.  without  tabstantial 
reason  ttaercCors.  In  the  case  of  Hcrr  r.  Olty 
of  liObanon,  149  Fk.  222,  24  AtL  207,  16  U 
R.  A.  106,  84  Am.  St  Rep.  603,  It  la  salA: 
"A  road  that  Is  la  saitabte  condition  for  or- 
dinary travel,  conducted  In  tbe  ordinary  man- 
ner, does  not  become  defective  beoiute  some 
extraordinary  condition,  not  foreseen,  arises, 
la  consequence  of  which  It  Is,  for  the  mo- 
men^  too  longta  or  too  narrow  to  meet  all 
the  exigencies  of  tbe  ■itoatton.  WhatBoerer 
ia  BO  much  ont  of  the  ordinary  comae  as  not 
to  be  natiu-aily  foreseen  as  a  probable  result 
of  tbe  condition  of  the  highway,  the  road  au- 
thorities are  not  bound  to  provide  against; 
but  their  neglect  to  moke  such  provision  can 
be  neither  a  proximate  nor  a  concurring 
cause'  of  the  Injury  received  In  consequence 
of  such  extraordinary  happening."  The  pres- 
ent case  is  one  in  which  the  fright  of  the 
horse  Is  the  proximate  cause  of  the  injury, 
and  where  the  defect  of  the  highway  was  not 
any  such  cause,  and  is  in  tbe  line  of  Bchaef- 
fer  V.  Jackson  Township,  150  Pa.  146,  24  Ati. 
628,  18  L.  R.  A.  lOOv  30  Am.  St  Rep.  792. 
where  It  is  said:  "It  is  therefore  clear  that 
the  proximate  cause  of  the  plaintUTs  injury 
was  the  fright  of  the  horse,  and  that  the 
fright  was  not  caused  by  any  defect  In  the 
highway,  or  by  any  neglect  of  duty  on  the 
part  of  the  Supervisor*."  Substantially  tbe 
same  principle  is  held  in  Herr  v.  City  of  !«- 
banon,  supra;  Helster  r.  Fawn  Township, 
188  Pa.  253,  42  Atl.  121;  Willis  ▼.  Armstrong 
County,  183  Pa.  184,  38  Atl.  621.  As  the 
proximate  cause  of  tbe  accident  was  not 
from  a  defect  in  tbe  pablic  highway,  the  ap- 
pellants were  not  entitled  to  recover,  add  tbe 
learned  trial  Judge  committed  no  error  In  en- 
tering the  nonsuit. 

The  assignments  of  error  are  not  sustained, 
and  the  Judgment  Is  affirmed. 


(MPR.M4) 
KEPLBR  T.  LACKAWANNA  LUMBBR  CO. 

(Supreme   Court   Of    Pennsylvania.     May   16, 
.     1904.) 

INJURY  TO  EHPLOT&— NEOLIOBNCB— QUB8TIORS 
FOB    JOB*— APPXAI-— EBVIKW. 

1.  In  an  action  to  recover  for  death  of  plain- 
tiff's husband,  on  the  ground  that  tbe  appli- 
ances furnished  by  defendant  were  not  reason- 
ably safe,  defendant  moved  for  a  nonsuit,  and, 
on  refusal,  offered  no  evidence.  Plaintiff  sub- 
mitted the  case  on  the  charge  of  the  ooart  No 
points  were  submitted  by  defendant  Held. 
that  a  claim  on  appeal  that  the  court  committed 
error  in  allowing  the  jury  to  pass  on  the  ques- 
tion, because  the  evidence  was  Insufficient  to 
show  any  lack  of  care,  was  without  foundation, 
as  under  the  circumstances  the  question  became 
one  of  fact  tor  the  jury. 

2.  QueHtions  of  fact  can  be  reviewed  only 
when'  they  are  essential  elements  in  the  deter- 
mination of  questions  of  law. 

Appeal  from  Court  of  Common  Pleas,  Pot- 
ter County. 

Action  by  Mand  M.  Kepler  against  the 
Lackawanna  Lumber  Company.     Judgment 
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for  i^tntUr,   and  defendlitit  appeals.     Af- 
firmed. 

Argued  befon  MITOHBLLv  G.  jr.,  add 
BROWN,  MESfBBZAT,  FOTTEB,  aad 
THOMPSON,  JJ. 

W.  I.  Lewis  and  Arch.  F.  Jones,  for  appel- 
lant 3.  P.  Mollln,  Eugene  Uullin,  and  Mnl- 
Un  A  Selbert,  for  appellee. 

THOMPSON,  J.  The  appellee's  husband, 
on  acooUnt  df  whose  death  this  action  was 
brought,  was  killed  while  loading  logs  upon 
a  car  of  the  railroad  operated  by  appellant. 
Two  loaded  cars  had  been  placed  at  a  dock 
on  a  switch  or  spur  of  the  main  line  of  the 
railroad  in  question,  and,  not  being  securely 
blocked  upon  the  decline  where  they  were  so 
placed,  broke  from  their  positions,  and,  mov- 
lag  rapidly  down  grade,  collided  with  the 
car  which  appellee's'  husband  was  engaged 
In  loading,  and  in  the  collision  he  was  so 
injured  that  Us  death  was  the  result  These 
cars  were  blocked  by  gill  poles  or  props,  put 
down  upon  the  ties  against  the  end  of  the 
car,  and  one  of  the  witnesses  testified  that 
by  reason  of  the  weight  of  the  cars  and  their 
load,  the  props  were  shored  aside,  and  ttie 
cars  in  consequence  br(dce  away  and  moved 
down  the  grade.  There  are  several  methods 
of  blocking  cars,  vis.:  By  setting  the  brakes, 
aad  propping  them  with  props;  by  chaining 
the  cars  to  the  rails ;  and  by  safety  switches 
to  prevent  oellislini  with  anything  below. 
Awellee's  proofa  were  offered  to  establish 
that  appellant  did  not  furnish  appliances 
fbr  blocking  which  were  of  ordinary  char- 
acter and  reasonably  safe,  and  after  she 
closed  her  case  counsel  for  appellant  moved 
for  a  compulsocy  nonsuit  Upon  Its  refusal 
appellant  offered  no  evidence  and  made  no 
argument  and  appellee's  counsel  waived  his 
right  to  go  to  the  Jury  and  submitted  the 
case  upon  the  charge  of  the  court  No  re- 
quest was  made  for  binding  instmbtlons, 
and  no  points  were  submitted  on  behalf  of 
appellant  and,  having  thus  taken  Its  chance 
on  tiM  question  of  fact  resulting  in  a  find- 
ing against  it  It  cannot  now  be  permitted  to 
try  a  similar  experiment  upon  a  question  of 
law  not  duly  raised. 

Tlie  question  thus  clearly  became  one  of 
fact  In  submitting  such  question  to  tiie 
Jnry  the  learned  trial  Judge  said:  "It  re- 
solves Itself  down  to  this  single  question: 
Did  the  defendant  company  ose  prefer  care 
fbr  the  protection  of  its  efflployCe  under  the 
drcnmstances  of  this  case?  If  it  did,  then 
there  can  be  no  recovery  In  this  t&se.  If  it 
did  not  and  the  Injury  resulting  was  caused 
by  that  lack  of  pt^er  eare  or  the  negligence 
of  tbe  defendant  then  there  may  be  a  re- 
covery In  this  case.'  Now,  it  is  alleged  by 
the  plaintiff  in  this  case  that  the  defendant 
was  negligent  for  the  reason  that  It  did 
U3t  fnmlsh  or  use  tbe  proper  appliances  to 
keep  these  cars  where  they  were  placed, 
and  did  not  use  proper  care,  ot  tbe  appli- 


ancea  which  wiere  In  ordinary  Use  by  the 
people  who  were  engaged  in  that  business 
at  that  tima  Mow,  did  they,  or  did  they 
not  use  the  ordinary  appliances  that  w«re 
In '  ooDunon  or  general  use  at  the  time  at 
which  this  accident  occurred?  There  have 
been  a  number  of  witnesses  sworh,  who  testi- 
fied as  to  the  appliances  that  are  in  ordinary 
and  general  use  In  the  business  in  which 
these  people  were  engaged."  Again  he  said: 
"It  Is  the  duty  of  an  en4>loyer  to  use  the 
ordinary  and  usual  methods  to  secure  the 
safety  of  his  employes.  They  are  not  obliged 
to  use  extraordinary  methods  or  appliances, 
but  they  are  obliged  to  take  the  necessary 
and  proper  precautions,  and  such  as  are 
usually  taken  for  the  protection  of  their 
employ^  in  tbe  business  in  which  they  are 
engaged.  Now,  that  is  the  principal  ques- 
tion for  yon  to  determine  in  this  matter. 
Tou  have  heard  tbe  evidence  of  the  wit- 
nesses as  to  the  usual  methods  that  are  used 
for  tbe  purpose  of  operating  cars  under 
like  circumstances  to  tills;  and  from  this 
evidence  It  Is  for  you  to  say  as  to  whether 
or  not  the  defendant  company  did  use  propw 
and  Bufflcient  ai^Uances  to  keep  these  cans 
in  position,  taking  into  consideration  tbe 
situation  In  which  they  were  placed  and 
the  purpose  fot  which  they  were  used,  and 
what  would  be  the  natural  and  probable  re- 
sults Of  the  failure  to  use  such  ordinary  and 
proper  appIIances^  as  would  be  necessary 
to  keep  these  cars'  in  a  safe  position,  and  in 
determining  this  you  must  take  into  cinmid- 
eratien  all  the  evidence  In  the  ease." 

Thus,  as  the  questitn  whether  appellant 
did  furnish  i^ipliances  of  ordinary  character 
and  of  reasonable  safeity  was  one  of  fact 
the  learned  trial  Judge  in  the  language  quot- 
ed fairiy  submitted  it  to  the  Jury,  and  they 
have  found  ttiat  they  were  not  of  sncb  char- 
acter and  Safety.  North  Pennsylvania  R.  B. 
Co.  V.  Klric,  90  Pa.  15;  Btrawbridge  ▼. 
Bradford,  128  Pa.  200,  18  Atl.  846,  16  Am. 
Bt  Rep.  670.  The  oontentloa  of  tbe  appel- 
lant is  that  the  learned  trial  Judge  was  guiliy 
of  error  In  allowing  the  Jury  to  pass  apmi 
the  question,  because  it  is  claimed  that  tbe 
evidence  was  not  sufadent  to  establish  "any 
lack  of  care  in  any  particular."  If  the 
learned  trial  Judge  had  refused  to  give 
binding  Instructions  to  find  for  defendant 
or  to  affirm  a  point  substantially  to  that  ef- 
fect, sncb  refusal  might*  have  become  some 
basis  for  the  contention  suggested;  but 
without  either,  and  in  view  of  what  occurred, 
the  qnestion  became  one  Of  fact  and  for  the 
determination  of  the  Jury  under  proper  in- 
structions. When  a  question  of  fact  la  aub- 
mitted  for  the  determination  of  a  Jnry,  the 
questions  of  law  for  review  are  such  only 
as  are  necessarily  incident  to  the  determina- 
tion of  such  question.  Questions  of  fact  are 
reviewable  in  this  court  only  when  they  be- 
come essential  elements  in  the  determination 
of  questions  of  law.  The  Instructions  In  this 
case  in  this  connection  were  properly  gi.ven 
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and  the  determination  ~of  the  jury  is  there- 
fore final  and  conclusive. 

Aa  to  the  otber  assignments  of  error  re- 
lating to  the  admission  of  certain  proofs,  it 
is  sufficient  to  say  tliat  tibeir  admission  was 
not  error,  because  they  were  relevant  to  the 
question  of  fact  as  to  the  safety  and  char- 
acter of  the  appliances,  and  within  the  scope 
of  the  statement 

The  assignments  of  error  are  not  sustained, 
and  the  Judgment  is  affirmed. 


<20SFa.ait> 

MULLIKEN  V.  BARNSHAW. 

(Snpreme   Oonrt   of    Pennsylvania.     May    16, 

1904.) 

WnX  —  CONSTBUCriON— COKTinOXNT     BEICAIN- 
DERS. 

1.  The  construction  of  a  will  Is  to  be  governed 
by  the  Intent  thereof,  and  ascertained  as  it 
would  be  in  a  contract,  except  where  certain 
forms  of  expression  have  become  rules  of  prop- 
erto. 

2.  Testator  devised  certain  property  to  his 
wife  for  life,  and  provided  that  immediately 
after  her  death  or  marriage  the  said  real  estate 
should  descend  to  his  children  then  living,  and 
issue  of  any  that  might  be  deceased,  m  fee 
simple.  Held,  that  the  children  took  contingent 
remainders. 

Appeal  from  Covrt  of  Common  Fleas, 
Philadelphia  Cktunty. 

Suit  by  Mary  A.  MuIIiken  against  John  R. 
Earnshaw.  Judgment  for  defendant,  and 
plaintlfC  appeals.    Affirmed. 

From  the  case  stated  it  appeared  that  the 
premises  in  question  were  3649  and  3651 
Smedley  street,  in  the  city  of  Philadelphia. 
The  material  portion  of  the  case  stated  was 
as  follows:  "That  in  and  by  said  last  will 
and  testament  the  said  testator  devised  as  fol- 
lows: 'I  give  and  bequeath  all  my  personal 
estate  and  property  whatsoever  and  where- 
soever unto  my  wife  Mary  Ann  MulUken  ab- 
solutely and  all  my  real  estate  whatsoever 
and  wheresoever  I  give  and  devise  unto  my 
said  wife  for  and  during  all  the  term  of  her 
natural  life  if  she  so  long  remain  my  widow 
and  from  and  immediately  after  her  death 
or  marriage  I  give  and  devise  my  said  real 
estate  unto  my  children  then  living  and  the 
issue  of  any  that  may  be  deceased,  In  equal 
parts  and  shares  absolutely  and  in  fee  simple 
the  issue  of  any  deceased  child  to  take  only 
the  deceased  parent's  shares'  The  said 
Charles  P.  MuUlken  left  surviving  him  a  wid- 
ow, Mary  Ann  Mulllken,  the  plaintiff  herein, 
and  the  following  named  children:  Edward 
L.  B.  Mulllken,  Emily  Elizabeth  Mulllken, 
and  Mary  Prlntz  MuIIiken.  The  said  Ed- 
ward Li.  B.  Mulllken  is  married,  but  without 
issue.  Emily  Elizabeth  Mulllken  and  Mary 
Prints  MuIIiken  are  unmarried.  That  on 
May  28,  1903,  Mary  A.  Mulllken,  widow  of 
said  Charles  P.  Mulllken,  deceased,  contract- 
ed to  sell  the  above-described  real  estate  to 
John  R  Earnshaw,  the  defendant  herein, 
ifor  the  sum  of  ?2,G00,  and  convey  to  him  an 
Jtdefeasible  fee-simple   title.    Fifty   dollars 


was  paid  to  plaintiff  by  defendant  on  account 
of  the  purchase  price.  That  the  said  Mary 
A.  MuIIiken  on  September  18,  1903,  tendered 
to  defendant  a  deed  for  the  above-described 
property,  duly  signed  and  sealed  by  herself, 
Edward  L.  B.  Mulllken,  and  Ella  May  Mulll- 
ken, his  wife,  Emily  Elizabeth  MuIIiken,  and 
Mary  Prlntz  Mulllken.  Defendant  declined 
to  take  title  to  said  property,  and  refused  to 
pay  the  balance  of  the  purchase  price,  upon 
the  ground  that  the  children  of  said  Charles 
P.  Mulllken,  deceased,  did  not  have  vested 
remainders  in  the  said  real  estate,  and  that 
consequently  the  deed  executed  as  aforesaid 
would  not  convey  to  him  an  indefeasible 
title." 

Argued  before  MITCHELL,  0.  J«  and 
FELL,  BBOWN.  MESTBEZAT.  and 
THOMPSON,  JJ. 

George  J.  Edwards,  Jr.,  for  appellant 
John  O.  Johnson,  for  appellee. 

MITCHELL,  0.  J.  The  want  of  harmony 
In  the  cases  dealing  with  the  period  to  which 
the  words  "then  living,"  or  similar  phrases, 
in  a  will,  should  be  applied,  arises  mainly 
from  the  arttficlal  canon  of  construction  that 
the  period  Intended  is  presumed  to  be  the 
death  of  the  testator.  The  canon  itself  grew 
out  of  the  preference  in  the  policy  of  the  law, 
in  all  doubtful  cases,  for  vested  rather  than 
contingent  interests.  Like  all  artlBcial  rules, 
it  had  the  constant  tendency  to  become  an 
arbitrary  fetter,  instead  of  a  mere  Instru- 
ment for  the  ascertainment  of  the  testator's 
intent  The  policy  of  the  later  cases  in  this 
state,  if  not  everywhere,  is  to  get  back  to  the 
true  rule  of  looking  only  to  the  actual  intent 
There  is  no  sound  reason,  in  the  nature  of 
things,  why  the  actual  meaning  of  the  per- 
son using  the  words  should  not  be  sought  In 
the  case  of  a  will,  exactly  as  it  Is  in  the  case 
of  a  contract  But  as  wills  very  frequently 
affect  the  devolution  of  real  estate,  and  be- 
come part  of  the  chain  of  title,  they  acquire 
an  Importance  which  they  would  not  have  as 
temporary  instruments  of  contract  Hence, 
when  certain  forms  of  expression  in  wills 
have  been  given  an  interpretation  and  have 
got  into  the  Reports  with  that  meaning,  and 
the  draftsmen  of  other  wills  have  followed 
them,  they  gradually  assume  the  character  of 
rules  of  property,  which  the  courts  will  be 
careful  In  disregarding.  Except  so  far  as 
this  consideration  is  a  restraining  force, 
there  is  no  reason  why  the  actual  meaning 
of  the  testator  should  not  be  ascertained  and 
enforced  on  the  same  lines  as  It  would  be  in 
a  contract  and  the  recent  decisions  contain 
frequent  intimations  that  precedents  In  will 
cases  are  of  little  weight  Every  will,  said 
Chief  Justice  Sharswood  in  Fox's  Appeal,  99 
Pa.  382,  "must  be  construed  from  its  four 
corners,  to  arrive  at  the  true  intention  of  the 
testator.  Decisions  upon  other  wills  may 
assist  but  cannot  control,  the  construction." 

In  the  present  case  there  is  no  room  for 
doubt  as  to  the  actual  intent  of  the  testator. 
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Hl8  words  are,  after  a  derise  to  bis  widow 
(or  Ufe^  "and  from  and  Immediately  after 
ber  deatb  or  marriage  I  give  and  devise  my 
said  real  estate  uuto  my  cblldren  then  living 
and  the  issae  of  any  that  may  be  deceased. 
In  equal  parts  and  shares  absolutely  and  In 
fee  simple  the  issue  of  any  deceased  child  to 
take  only  the  deceased  parent's  sliare."  All 
these  remainders  are  clearly  contingent  No 
clilld  takes  a  vested  interest,  because  tmtil 
the  happening  of  the  contingency  prescribed 
—the  death  of  the  widow— it  cannot  appear 
that  he  will  be  In  the  class  to  whom  the  de- 
vise is  made,  to  wit,  those  then  living;  and, 
if  be  should  die  before  then,  leaving  issue, 
such  issue  would  claim  directly  in  their  own 
light  under  the  terms  of  the  will.  That  this 
was  the  time  actually  meant  by  the  testa- 
tor is  so  clear  on  the  face  of  the  will  that 
it  would  not  admit  of  contradiction  by  the 
presumption  of  a  different  intent  under  any 
rule  of  construction.  But  the  case  does  not 
really  Involve  the  canon  of  constructlou  re- 
lied on  by  appellant  It  belongs  to  the  class 
of  Cralge's  Appeal,  126  Pa.  223,  17  Atl.  68S, 
where  the  rule  is  quoted  approvingly  from 
Smith  on  Executory  Devises,  in  this  form: 
"Where  real  or  personal  estate  la  devised  or 
bequeathed  to  such  cblldren  or  to  such  child 
or  individuals  as  shall  attain  a  given  age,  or 
the  children  who  shall  sustain  a  certain  char- 
acter, or  do  a  particular  act,  or  be  living  at 
a  certain  time,  without  any  distinct  gift  to 
tbe  whole  class  preceding  such  restrictive 
description,  so  that  the  uncertain  event  forms 
part  of  tbe  description  of  the  devisee  or  leg- 
atee, the  interest  so  devised  is  necessarily 
contingent,  on  account  of  the  person.  For 
until  tbe  age  is  attained,  the  character  is  sus- 
tained, or  the  act  is  performed,  the  person  is 
unascertained.  There  la  no  person  answer- 
ing the  description  of  tbe  person  who  is  to 
take  as  devisee  or  legatee."  Tbe  rule  is 
again  approved  in  the  same  form  in  Rellly's 
Estate,  200  Pa.  288,  304,  40  Atl.  939,  and  to 
the  same  eflTect  Is  Raleigh's  Estate,  206  Pa. 
461, 65  Atl.  1119.  That  is  the  exact  situation 
In  the  present  case.  There  Is  no  person  now 
answering  tbe  testator's  description  of  the 
persons  who  are  to  take— a  child  wbo  has 
survived  the  widow,  or  the  surviving  issue  of 
a  child  who  has  died  before  tbe  widow— and 
It  is  altogether  uncertain  which,  If  any,  of 
tbe  persons  now  living  may  fulflll  tbe  de- 
scription when  the  event  shall  happen  which 
Is  to  determine  the  contingency. 
Judgment  affirmed. 


<67  N.  J.  B.  7) 

GREGORY  V.  GREGORY. 

(Court  of  Chancery  of  New  Jersey.     June  7, 

1904.) 

VICB    CHANCELLOBS— APPOINTUBmN— BEVIBW  OF 
DECISION— DIVOBCE—PBOCEDUBE. 

l.The  purpose  of  the  leglelation  permitting 
the  apiKiintment  of  Vice  Chancellors  to  hear 
matters  and  causes  referred  to  tliem,  and  ad- 
vise the  Chancellor  what  decree  should  tie  made 
therein,  was  to  enable  the  Court  of  Chancery 


to  dispose  of  Ito  business,  which  had  become 
too  great  to  be  disposed  of  by  the  Chancellor 
alone. 

2.  Since  that  purpose  could  not  be  effectuated 
if  the  Cliancellor  was  required  to  review  a  Vice 
Chancellor's  acts,  and  his  report  and  advice 
thereon,  in  all  cases,  on  demand  of  a  party,  it 
was  the  plain  intent  to  permit  the  Chancellor, 
in  all  ordinary  cases,  to  decline  to  make  such 
review  and  to  leave  the  objecting  party  to  ob- 
tain relief  by  appeal. 

3.  Yet  there  may  be  cases  in  which  it  Is  the 
duty  of  the  Chancellor  not  to  refuse  such  a 
review,  but  to  exercise  his  power  'to  make  the 
decrees  of  the  court,  as,  e.  g.,  when  necessary, 
to  prevent  discordant  adjudications,  or  to  pre- 
vent an  injury  resulting  from  a  refusal  of  a 
rehearing,  when  such  injury  cannot  be  redress- 
ed upon  an  appeal. 

4.  A  petition  for  divorce  on  the  ground  of 
adultery  was  met  by  an  answer  denying  the 
charge,  with  a  cross-petition  for  divorce  on  tbe 
ground  of  desertion,  which  was  met  by  an  an- 
swer denying:  desertion.  The  cause  was  re- 
ferred to  a  vice  Chancellor.  He  tried  the  issue 
made  on  tbe  original  petition  first,  and  reached 
the  conclusion  that  the  charge  therein  made  was 
proved,  and  he  advised  a  decree  thereon.  A  day 
had  been  fixed  for  the  hearing  of  the  issue  on 
the  cross-petition,  but  the  conclusion  upon  the 
other  issue  had  been  announced  before  the  ar- 
rival of  that  day.  The  cross-petitioner  then 
moved  the  Vice  Chancellor  to  proceed  to  the 
trial  of  the  other  issue.  This  was  practically  a 
motion  for  rehearing.  It  was  refused.  Held, 
that  the  circumstances  disclose  no  injury  which 
may  not  be  relieved  on  an  appeal,  and  present 
no  ground  for  tbe  Intervention  of  the  Chan- 
cellor. 

(Syllabus  by  the  Court) 

Suit  by  Benjamin  a  Gregory  against  Lil- 
lian Ii,  Gregory.  Decree  for  plaintiff.  On 
motion  for  a  rehearing.    Motion  denied. 

Jay  Ten  Eyck,  for  petitioner.  Warren  Dix- 
on, for  defendant 

MAGIE,  Cb.  Counsel  (or  the  defendant 
moves,  upon  notice  and  accomimnying  afflda- 
vita,  for  relief  of  various  sorts.  Briefly  stat- 
ed, he  seeks  to  have  the  Chancellor  refrain 
from  signing  a  decree  advised  by  a  Vice 
Chancellor,  and  direct  the  further  trial  of  tbe 
Issues  presented  in  the  cause  before  the  same 
or  another  Vice  Chancellor,  or  by  the  Ouin- 
cellor  tiimself. 

In  order  to  an  understanding  of  the  cause 
and  the  conclusions  I  have  reached,  a  brief 
statement  of  tbe  pleadings  and  Issues  pre- 
sented before  the  Vice  Chancellor  who  advis- 
ed the  decree  seems  necessary.  The  petition 
filed  by  the  petitioner  sought  a  divorce  from 
the  defendant  on  the  ground  of  adultery. 
The  defendant  filed  an  answer  denying  the 
adultery,  but  not  setting  up  any  other  de- 
fense. She  Included  with  the  answer  what 
is  called  an  answer  by  way  of  cross-bill. 
Upon  a  bill  of  complaint  in  a  suit  for  divorce, 
a  cross-bill  may  be  included  in  the  answer, 
and  the  cross-causes  may  be  tried  together, 
and  tbe  rollef  may  be  granted  under  the 
cross-bill.  Osbom  ▼.  Osborn,  44  N.  J.  Bjq. 
257,  9  Atl.  698,  10  Atl.  107,  14  Atl.  217;  Mc- 
Grall  V.  McGrail,  61  N.  J.  Eq.  637,  26  AO.  705; 
Harrison  v.  Harrison,  46  N.  J.  Eq.  75,  19  Atl. 
126;  Rooney  v.  Rooney,  64  N.  J.  Eq.  231,  »* 
Atl.  682.    It  would  seem  that  a  like  practice 
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may  be  rccorted  to  U  a  canaa  in  wblclt  the 
right  to  relief  by  a  decree  of  divorce  Is  pre- 
«eoted  by  petition,  because  ajl  anita  for  di- 
vorce ia  the  Court  of  Chancery,  by  the  pro* 
TiBions  of  section  7  of  the  divorce  act  of 
1002  (Lews  1902,  p.  904),  may  be  commen- 
ced by  the  filing  of  a  petition.  A  auU  thus 
commenced  ia  then  a  suit  in  the  Court  of 
Chancery,  and  I  can  perceive  no  reason  trhy 
a  party  cited  and  appearing  may  not  present 
a  defense,  and  combine  therewith  a  com- 
plaint against  the  petitioner.  In  cases  where 
snch  complaint  might  be  presented  by  cioss- 
bill  In  suits  |or  divorce  commenced  by  bill. 
Indeed,  if  a  defendant  filed  an  Independent 
petition  against  the  original  petltiouer  fpr 
relief  by  a  decree  of  divorce,  I  think  It  would 
be  within  the  power,  and  would  be  the  duty 
of  the  conrt;  to  consolidate  the  causes  and 
try  them  together.  It  seems  to  me,  there- 
fore, that,  without  regard  to  what  it  is  call- 
ed in  the  defendant's  answer,  the  pleading 
Is  In  effect  a  cross-petition. 

The  cross-petition  states  (1)  that  the  peti- 
tioner, at  the  time  of  his  marriage  with  the 
defendant,  was  impotent,  and  has  so  contin- 
aed  to  the  present  time,  and  that  his  im- 
potency  is  incurable;  and  (2)  that  the  peti- 
tioner bad  deserted  the  defendant,  and  that 
each  desertion  had  continued  for  a  period  of 
time  suflicient  to  justify  a  decree  of  divorce. 
Notwithstanding  these  diverse  statements, 
the  prayer  of  the  cross-petition  was  for  a 
decree  in  favor  of  the  defendant  only  upon 
the  ground  of  the  desertion  alleged.  The 
petitioner  filed  an  answer  to  the  cross-peti- 
tion, denying  both  of  the  charges  contained 
therein.  He  also  objected  to  the  cross-peti- 
tion on  the  grounds  (1)  that  it  was  included 
in  the  defendant's  answer  to  the  original  pe- 
tition, and  (2)  that  it  was  multifarious,  and 
be  asks  that  both  of  these  objections  should 
be  considered  as  if  be  had  for  these  reasons 
demurred  to  the  cross-petition.  In  this  state 
of  the  pleadings  the  cause  was  referred  to  a 
Vice  Chancellor,  and  came  on  to  trial  before 
him.  It  appears  that,  upon  the  case  being 
called,  petitioner's  counsel  moved  to  strike 
oat  from  the  cross-petition  the  charge  of. 
impotence,  and  that  the  Vice  Chancellor, 
without  objection  from  counsel,  declared  that 
he  would  not  then  decide  the  motion,  but 
would  hold  It  under  advisement  and  after- 
ward act  thereon.  The  Vice  Chancellor  there- 
upon proceeded  to  try  the  Issue  raised  by  the 
original  petition  and  the  answer  thereto. 
This  course  seems  to  have  been  taken  with- 
out objection  on  the  part  of  counsel.  That 
issue  was  tried.  Many  witnesses  were  call- 
ed, and  cotmsel  were  heard  in  summing  up 
the  evidence  upon  that  Issue.  It  also  ap- 
pears that  a  day  was  then  fixed  for  taking 
testimony  with  respect  to  the  issue  present- 
ed by  the  cross-petition  and  the  answer  to 
that  Before  that  day  arrived  the  Vice  Cban- 
ceilor  filed  a  memorandum,  expressing  his 
conclusion  that,  upon  the  evidence  on  the 
issue  already  tried,  the  defendant  w.is  guilty 


of  adultery  as  charged  In  the  original  peti- 
tion, and  advising  a.  decree  for  divorce. 
However,  he  withheld  the  advice,  at  the  re- 
monstrance of  defendant's  counsel,  and  per- 
mitted counsel  for  both  sides  to  be  heard, 
upon  notice,  with  respect  to  whether  he 
should  proceed  to  try  the  issue  which  was 
left  undiapoeed  of,  before  presenting  his  ad- 
vised decree.  He  declined  to  proceed  further 
In  the  trial  of  that  issue.  His  advised  decree 
Is  now  before  me  for  signature.  The  conten- 
tion of  defendant's  counsel  is  that  tills  course 
la  irregular,  and  tends  to  the  injury  of  de- 
fendant, wbioh  injury  cannot  be  redressed  by 
appeaL 

This  appllcatioB,  and  others  of  similar  na- 
ture, seem  to  require  me  to  express  my  views 
upon  the  proper  practice,  and  the  power  and 
duty  of  the  Chancellor  to  intervene  and  to 
decline  to  act  upon  the  advice  of  Vice  Clian- 
cellors.  The  introduction  of '  Vice  CSiancel- 
lors  into  onr  system  of  chancery  Jurlspm- 
denoe  arose  from  legislation  based  on  the 
ancient  right  of  the  Chancellor  to  call  upon 
the  masters  of  his  court  for  their  advice  as 
to  his  action  in  causes  and  proceedings  pend- 
ing before  him.  When  that  legislation  was 
first  adopted,  the  business  of  the  court  had 
outgrown  the  power  of  the  Chancellor  to  dis- 
pose of  alone.  For  the  purpose  of  enabling 
the  court  to  deal  with  the  Increasing  busi- 
ness therein,  the  Legislature  gave  authority 
to  the  Chancellor  to  appoint  an  officer,  to  be 
ealled  a  Vice  Chancellor,  to  whom  he  might 
refer  causes  for  trial,  and  who  might  try  the 
causes  thus  referred  upon  evidence  orally 
taken,  and  was  required  to  report  to  the 
Chancellor  his  opinion,  and  advise  what  de- 
cree shonld  be  made  therein.  As  the  busi- 
ness of  the  court  stlU  farther  Increased,  the 
Legislature,  with  wise  liberality,  from  time 
to  time  has  authorized  the  appointment  of 
additional  Vice  Ohancellot%  and  by  this  sys- 
tem the  Court  of  Chancery  has  practically 
been  enabled  to  keep  pace  with  its  business. 
The  utility  of  the  system  has  been  estab- 
lished In  its  existence  of  over  30  years,  and 
Its  recognition  by  all  departments  of  the  state 
government,  executive,  legislative,  and  jodl- 
dal,  has  given  ii  a  sanction  beyond  dispute 
or  question.  The  legislation  on  tills  subject 
has  not  attempted  to  deprive,  and  It  could 
not  constitutionally  deprive,  the  Cbancellor 
of  his  right  to  make  the  decrees  of  Us  court. 
Obvionsly,  however,  the  purpose  of  this  leg- 
islation could  not,  at  the  time  It  was  originally 
adopted,  and  certainly  cannot  now,  be  made 
ctFective  and  useful  in  conducting  the  busi- 
ness of  the  court,  if  the  chance^or  should 
deem  himself  compelled  to  review  the  opinion 
and  advice  of  every  Vice  Chancellor,  in  ev- 
ery case,  on  the  mere  demand  of  a  party 
thereto.  In  all  ordinary  cases  it  is  essential 
to  the  conduct  of  the  business  of  the  court 
that  the  Chancellor  should  decline  to  revise 
the  opinion  of  a  Vice  Chancellor  or  to  refuse 
to  follow  his  advice,  and  this,  in  my  judg- 
ment, was  the  plain  intent  of  the  legislation. 
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Parties  nuty  veil  In  inch  oases  ^  left  to  ob> 
tain  zelief  bj  review  of  tbs  decree  by  appeal. 

Xet  I  deem  It  equally  ottvlona  that  tbere 
are,  or  may  be,  exceptional  caaes,  la  whlcb 
U  would  be  the  duty  of  the  Chancellor  to  re- 
view the  concluaions  reached  by  a  Vice 
Chancellor,  aod  to  consider  whether  or  not 
hU  advice  should  be  followed.  I  can  con- 
ceive of  only  two  classes  of  such  cases.  One 
class,  I  think,  wQUJld  be  composed  of  cases 
in  wblch  the  decree  adviaed  is  based  upon  a 
principle  or  the  conclusion  reached  is  by  a 
coarse  of  practice,  iu  direct  opposition  to 
prevloua  decisiona  of  the  Chancellor,  or  of 
aome  Vice  Chancellor  whose  advice  has  been 
acted  upon  by  the  Chancellor.  The  obvious 
reason  la  that  the  Court  of  Chancery  must 
speak  with  one  voice,  and  not  discordantly. 
Anotber  class  would  be  composed  of  certain 
cases  In  which  a  rehearing  has  been  applied 
for.  Before  the  introduction  of  Vice  Chan- 
cellors  such  an  application  was  made  di- 
rectly to  the  Chancellor,  and  was  dealt  with 
by  bim  on  equitable  principles,  and  the  prac- 
tice was  regulated  by  rules  of  the  court 
Since  Vice  Chancellors  have  been  made  trial 
Judges,  the  practice,  on  application  for  the 
rehearing  of  causes  in  wblch  decrees  have 
been  signed  on  the  advice  of  a  Vice  Chan- 
cellor, was  pointed  out  by  a  rule  of  court 
wbidi  was  promulgated  in  1871,  and  is  now 
rule  148.  This  rule  was  construed  by  Chan- 
cellor Runyon  in  Rusling's  Adm'r  v.  Bray, 
38  N.  J.  Eq.  398,  and  held  to  require  an  ap- 
plication for  rehearing  in  such  cases  to  be 
made  to  the  Vice  Chancellor  who  had  ad- 
vised the  decree,  in  all  ordinary  cases,  and 
that  such  an  application  sbould  be  made  to 
or  entertained  by  the  Chancellor  only  In  ex- 
ceptional cases.  In  Swallow  v.  Swallow's 
Adm'r,  27  N.  J.  Bq.  278,  the  Chancellor 
heard  an  application  In  a  cause  in  whlcb 
the  decree  had  been  advised  by  Vice  Chan- 
cellor Dodd,  who  had  resigned.  In  Rusling 
V.  Bray,  supra,  special  reasons  were  held 
to  Justify  the  Chancellor  In  hearing  the  ap- 
plication. If  It  is  made  to  appear  to  the 
Chancellor  that  a  rehearing  has  been  prac- 
tically denied  by  a  Vice  Chancellor,  and  that 
such  denial  deprives  a  party  of  the  oppor- 
tunity of  presenting  the  case  on  an  iissue 
made  by  the  pleadings,  and  thereby  pro- 
daces  an  injury  which  cannot  be  relieved 
by  an  appeal.  It  would  seem  tbat  the  .Chan- 
cellor ought  to  Intervene  to  the  extent  of 
protecting  the  objecting  party  from  the  con- 
sequences. There  may  be  other  cases  in 
whlcb  the  Ohancellar  ought  to  act,  bat  1 
cannot  discover  any. 

The  croes-petltlon  stated  two  grounds  of 
complaint,  bat  based  its  prayer  for  relief 
upon  a  single  one  of  those  grounds.  On  ap- 
pUcatlan  it  would  have  been  proper  to  have 
permitted  an  amendment  of  the  prayer,  and 
to  have  proceeded  with  the  cause.  Section 
IS,  Divorce  Act  1902,  p.  S06,  ubl  supra. 
Whether  such  an  amendment  would  have 
enabled  defendant's  counsel  to  present  the 
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contention  be  desired  to  make  may  be  doubt- 
Iqi;  perhaps  an  amendment  of  th»  ^tnafvet 
to  the  original  petitiou  might  have  been  re- 
quired* But  if'  such  amendments  as  were 
required  had  been  (yiplied  for  and  allowed, 
U  1«  obvlouB  that  two  questions,  bath  of 
which  are  novel  and  important,  would  have 
been  presented,  vis.:  First,  whether  or  not 
relief  by  a  decree  for  divorce  can  be  asked 
for  in  a  petition  upon  two  distinct  and  un- 
coimected  causes  where  the  decree  is  identi- 
cal, and  this  question  would  be  raised  by  the 
answer  in  the  nature  of  a  demurrer  of  the 
petitioner;  and,  second,  whether  a  decree 
for  divorce  based  upon  impotency  la,  under 
our  revised  divorce  act,  a  decree  which 
avoids  and  nulllfles  the  marriage  ab  Initio. 
It  is  in  respect  to  this  latter  question  tliat 
def«idant  claims  she  was  injured  by  the 
course  of  the  trial.  Her  contention  Is  that 
if  she  had  J>een  permitted  to  go  to  a  trial 
upon  her  cross-petition,  and  bad  established 
the  fact  of  ench  Impotence  as  was  alleged 
therein,  there  would  have  been  no  ground 
to  dissolve  the  marriage  for  a  matrimonial 
offense.  These  Important  questions  were 
never  presented  to  the  Vice  Chancellor  so  as 
to  require  his  action  thereon.  No  amendment 
was  asked,  and  the  Vice  Chancellor  struck 
out  the  statements  of  the  cross-petition  on 
the  motion  of  petitioner's  counsel,  which  he 
was  Justified  in  doing  if  they  were  superflu- 
ous and  presented  no  matter  of  fact  on 
which  the  relief  prayed  for  by  the  cross- 
petition  could  be  found.  The  result  is  that 
I  am  unable  to  discover  any  Injury  to  de- 
fendant in  the  course  the  trial  took  which 
may  not  be  remedied  on  appeal.  The  conclu- 
sion of  the  Vice  Chancellor  on  the  issue 
tried  I  will  not  review,  but  must  assume 
that  to  be  correct 

The  issue  presented  by  the  cross-petition, 
when  the  matter  of  Impotence  was  excised, 
was  upon  the  charge  of  desertion.  The  re- 
lief obtainable  under  the  original  petition 
and  the  cross-petition  was  plainly  identical, 
viz.,  the  dissolution  of  the  marriage  tie. 
Under  such  circumstances,  I  can  perceive  no 
injury  to  the  defendant  in  declining  to  hear 
and  determine  the  sole  issue  presented  by 
the  cross-petition,  after  trying  and  determin- 
ing the  issue  presented  by  the  original  peti- 
tion. 

It  is  suggested  that  it  would  be  more 
convenient  for  the  defendant,  if  she  takes 
an  appeal,  to  have  both  cases  before  the 
Court  of  Appeals  at  the  same  time.  This 
may  be  so,  and  both  Issues  could  have  been 
tried  together,  as  was  done  in  Osbom  v. 
Osbom,  ubi  supra ;  but  I  do  not  think  that 
any  inconvenience  which  may  result  Is  an 
injury  to  the  defendant  that  may  not  be  re- 
dressed by  an  appeal,  for,  if  the  defendant 
api)ealB  and  Is  successful,  tlie  cause  will  be 
remitted  and  the  undisposed-of  issue  wiU 
be  tried. 

The  motion  will  be  denied,  and  the  decree 
advised  will  be  signed. 
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VDLOAN  DBTINNING  00.  ▼.  AMBKIOAN 
CAN  CO. 

(Court  of  Chancery  of  New  Jersey.     June  IS, 
1904.) 

TBADK     BECBETS— TITLK— TRARSFEB— BIGHTB     OT 
AfiSIONEEB— INJT7NCTI0N— PI.EADIN08. 

1.  In  a  bill  to  restrain  defendants  from  utiliz- 
ing a  certain  trade  secret  belonging  to  com- 
plainants, an  allegation  that  complainants  were 
the  assignees  of  the  secret  under  an  assignment 
from  a  certain  partnershm,  which  was  the  own- 
er of  the  same,  was  sufficient,  without  an  al- 
legation showing  that  either  of  the  partners 
were  the  inventors  or  discoverers  of  the  secret, 
or  an  allegation  tracing  the  title  of  the  co- 
partnership back  to  any  inventor  or  discoverer. 

2.  A  trade  secret  is  assignable. 

3.  Where,  in  a  suit  to  restrain  defendants 
from  utilizing  a  trade  secret  belonging  to  com- 
plainant, complainant's  bill  traced  title  to  the 
secret  to  complainant  through  various  assign- 
ments, and  the  date  at  which  the  assignment 
was  made  to  complainant  was  given  as  April, 
1898,  while  the  date  of  the  assignment  to  com- 
plainant's assignor  was  fixed  at  February,  1899, 
the  discrepancy  was  obviously  a  mere  clerical 
error. 

4.  Where  one  assigned  a  trade  secret,  but  did 
not  become  the  owner  thereof  until  snbseciuent- 
ly,  his  assignee  took  title  by  estoppel. 

5.  A  bill  to  restrain  defen(Unts  from  utilizing 
a  trade  secret  belonging  to  complainant  alleged 
chat  defendants  utilized  all  the  devices  owned 
and  controlled  by  complainant,  including  many 
for  which  patents  had  not  been  applied  for,  and 
for  which  patents  have  since  been  granted  com- 
plainant. Held,  that  a  contention  that  it  ap- 
peared that  many  parts  of  the  process  had  been 
published,  and  that  it  did  not  appear  which 
part  remained  secret,  and  that  for  infringe- 
ments of  a  patent  process  relief  must  be  had  in 
the  federal  courts,  was  of  no  merit,  the  lan- 
guage of  the  complaint  meaning  that  there  were 
patented  as  well  as  unpatented  devices,  and  it 
not  being  incumbent  on  the  pleader  to  separate 
the  one  from  the  other. 

6.  The  assignee  of  a  trade  secret  is  entitled  to 
an  injunction  restraining  those  who  had  been 
employed  by  his  assignor,  having  knowledge  of 
the  secret,  from  utilizing  the  same. 

7.  Where  a  bill  to  restrain  defendants  from 
utilizing  a  trade  secret  belonging  to  complain- 
ant alleged  that  one  of  the  defendants  had,  by 
the  help  of  all  the  other  defendants,  established 
and  carried  on  a  plant  for  the  utilization  of 
such  secret,  It  was  proper  to  unite  all  such 
defendants  in  the  bill. 

8.  Where  one  becomes  bound  by  contract  or 
confidence  to  another  not  to  reveal  a  trade 
secret  possessed  by  the  other,  he  cannot,  In  a 
suit  to  restrain  him  from  utilizing  such  trade 
secret,  set  up  that  complainant  had  no  right  to 
it  because  It  had  been  obtained  honestly  by  com- 
plainant from  one  who  had  dishonestly  obtain- 
ed the  knowledge  from  the  discoverer. 

9.  Where,  in  a  suit  to  restrain  defendants 
from  utilizing  a  trade  secret  belonging  to  com- 
plainant, it  appeared  that  all  of  the  knowledge 
of  such  secret  that  defendants  possessed  had 
been  acquired  by_  them  as  officers  and  employes 
of  plaintiff's  assignor,  but  it  appeared  from  an 
affidavit  on  behalf  of  defendants  that  affiant 
was  the  inventor  of  the  process,  and  that  it  was 
dishonestly  procured  from  him  by  plaintiffs  as- 
signor, a  preliminary  injunction  will  not  be 
granted,  but  merely  a  limited  one  restraining 
defendants  from  communicating  any  part  of 
the  secret  to  any  person,  and  from  employing 
any  person  in  the  utilization  of  the  secret  other 
than  those  employed  at  the  time. 

Suit  by  the  Vulcan  Detlnning  Company 
against  the  American  Can  Company  for  an 
Injunction  restraining  defendanos  from  utU- 


islng  a  trade  secret    Demurrer  to  tbe  bill 
overruled,  and  a  limited  Injunction  granted. 

The  bill  sets  out  that  the  Electro  Tlnfa- 
brlek,  a  foreign  copartnership,  was  in  1898 
the  owner  of  a  secret  process  for  detlnnlng 
tin  scrap;  that  on  February  19,  1899,  the 
Tlnfabrlek  assigned  the  secret  process  to  A. 
(Kerns  &  Co.  and  their  assigns,  giving  them 
a  statement  In  writing  of  such  secret  pro- 
cess, and  of  the  manner  of  erecting  plants 
for  its  utilization;  that  Kerns  &  Co.,  on 
April  23, 1898,  assigned  the  said  process  to  tbe 
Vulcan  Metal  Refining  Company,  of  New  Jer- 
sey, which  company  erected  a  plant  at  Seawar- 
ren,  N.  J.,  under  the  direction  of  M.  Laenes,  a 
member  of  said  Electro  Tlnfabrlek  ;  that  two 
of  the  directors  of  the  Vulcan  Metal  Refin- 
ing Company  and  of  Its  executive  committee, 
who  negotiated  this  assignment,  were  Franz 
A.  Assman  and  Adolpb  Kerns;  that  for  the 
purpose  of  preserving  the  secrecy  of  the  pro- 
cess a  written  statement  of  it  was  confided 
to  each  of  four  directors,  of  whom  Franz  A. 
Assman  was  one;  that  Assman  bad  oppor- 
tunities to  examine  the  operations  of  tbe 
complainant;  that  tbe  business  of  tbe  com- 
plainant was  successful.  The  bill  then  states 
that  a  New  Jersey  company  known  as  the 
Vulcan  Western  Company  was  organized  on 
July  25,  1899,  wblcb  company  built  a  plant 
at  Streator,  111.,  of  which  company  Mr.  Ass- 
man was  a  director  and  member  of  its  exec- 
utive committee  until  June  1,  1901;  that 
this  company  obtained  from  the  Vulcan  Met- 
al Refining  Company  the  right  to  use  tbe 
secret  process,  and  began  business  at  once, 
and  that  tbe  two  companies  mentioned  made 
improvements  in  the  construction  and  opera- 
tion of  their  plants,  which  Improvements 
were  kept  secret  from  all  persons  except 
their  trusted  employte  and  officers,  includ- 
ing Mr.  Assman;  that  one  PblUp  Bauman 
was  employed  as  foreman  in  tbe  Seawarren 
plant,  and  as  sucb  became  familiar  with  tbe 
construction  and  operation  of  the  plant ;  that 
one  Gustav  Schmaal  was  employed  as  chief 
engineer  and  one  Solomon  W.  Egbert  as  fore- 
man, and  as  sucb  they  became  acquainted 
with  tbe  process;  that  In  June,  1901,  Ass- 
man sold  bis  stoclE  in  the  Vnlcan  Metal  Re- 
fining Company  and  in  the  Vulcan  Western 
Company  to  Adolpb  Kerns,  who  was  then  a 
large  stockholder  In  both  companies,  and  is 
now  a  large  stockholder  In  the  Vulcan  De- 
tinning  Company,  for  a  large  advance  over 
what  be  paid  for  it,  and  that  its  value  arose 
from  the  ownership  by  the  two  companies 
of  tbe  secret  process ;  that  Assman  then  re- 
signed as  director  and  member  of  the  exec- 
utive committees  of  both  companies,  and  aft- 
er demand  returned  the  written  statement 
of  the  secret  process  which  he  had  retained 
possession  of  until  sucb  demand;  that  in 
April,  1902,  tbe  Vulcan  Metal  Refining  Com- 
pany and  the  Vulcan  Western  Company  sold 
and  assigned  its  plant,  machinery,  and  se- 
cret processes  to  David  Le  Rojr  and  Onstav 
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EV^steln  and  their  assigns,  and  that  on  liay 
1,  1902,  they  sold  and  assigned  their  rights 
In  the  same  to  the  complainant.  The  bill 
then  sets  out  that  in  March,  1901,  Mr.  Ass- 
man,  while  still  a  director  of  the  two  Vulcan 
companies,  caused  to  be  organized  a  New 
Jersey  company  luiown  as  the  American  Can 
Company,  of  which  he  became  director,  and 
chairman  of  its  executive  committee,  and 
practically  the  head  of  the  company,  which 
position  he  still  retains;  that  he  employed 
Banman,  Schmaal,  and  Egbert,  and  erected 
new  plants — one  at  Paulsboro,  N.  J.,  and  the 
other  at  Jollet,  111. — ^in  the  construction  and 
operation  of  which  plants  the  secret  process 
was  employed.  It  sets  out  tbat  the  knowl- 
edge of  Assman,  Bauman,  Schmaal,  and  Eg- 
bert were  utilized,  and  that  the  new  com- 
panies utilized  all  the  devices  owned  and 
controlled  by  the  complainant,  Including 
many  for  which  patents  bad  not  yet  even 
been  applied  for,  and  for  which  patents  have 
since  been  granted  unto  the  complainant; 
that  they  are  now  operating  said  plants  un- 
der said  processes ;  that  the  defendant  com- 
panies are  trying  to  employ  the  servants  of 
the  complainant  by  large  rewards,  and  have 
sought  to  acquire  from  complainant's  em- 
ployte  a  knowledge  of  all  Its  methods  of  con- 
structing and  operating  under  Its  secret  pro- 
cesses. The  bin  states  that  while  Egbert  was 
still  In  the  employ  of  the  complainant  he 
furnished  information  to  Assman  and  the 
American  Can  Company  concerning  the  se- 
cret processes,  and  that  Egbert  after  agree- 
ing to  enter  Into  the  service  of  the  can  com- 
pany remained  with  the  complainant  for  the 
purpose  of  acquiring  and  communicating  to 
the  can  company  the  details  of  the  construc- 
tion of  the  plant  of  the  complainant,  and  all 
Improvements  therein,  and  the  operation  un- 
der said  secret  processes,  which  Information 
the  defendants  are  now  using.  The  bill 
prays  for  an  Injunction  against  Assman  and 
the  American  Can  Company,  restraining  tLem 
from  operating  the  plants  at  Paulsboro  and 
Jollet  and  other  similar  plants  by  the  secret 
processes,  and  restraining  Bauman,  Schmaal, 
and  Egbert  from  performing  any  fiu-ther 
services  In  said  plants,  or  utilizing  or  com- 
municating the  said  secret  processes. 

Robert  H.  McCarter,  Atty.  Gen.,  and  Hen- 
ry Woolman,  for  complainant  T.  M.  Day, 
P.  O.  Bartlett,  and  Thomas  Thatcher,  for 
defendants. 

REED,  V.  C.  (after  stating  the  facts).  The 
arguments  are  directed  to  two  questions: 
First,  whether  the  bill  Is  demurrable ;  and, 
aecond.  It  not,  then  whether,  upon  the  affi- 
davits submitted,  a  preliminary  Injunction 
should  go.  I  will  consider  the  questions  In 
their  order. 

The  first  ground  assigned  by  the  demnr- 
ranta  Is  that  the  bill  discloses  no  ground 
for  equitable  relief.  The  particular  criticism 
upon  the  bill  under  this  bead  is  that  there 


is  no  allegation  showing  that  either  of  the 
partners  composing  the  copartnership  men- 
tioned as  the  Electro  Tinfabrlek  were  the 
inventors  or  discoverers  of  the  secret  process, 
or  that  they  trace  the  title  of  this  copart- 
nership back  to  any  Inventor  or  discoverer. 
As  a  rule,  the  statement  of  ownership  In  a 
complainant  of  the  property,  for  an  Injury 
to  which  relief  Is  sought,  is  sufficient  Hough- 
ten  V.  Reynolds,  2  Hare,  264 ;  Tudor  t.  Cam- 
bridge Water  Works,  1  Allen,  164;  Ely  ▼. 
New  Mexico  &  A.  R.  Co.,  129  U.  S.  291,  9 
Sup.  Ct  293,  32  li.  Ed.  088.  I  am  of  the 
opinion  that  the  statement  of  the  fact  that 
the  assignee  of  the  complainant  was  the 
owner  of  the  secret  processes  was  a  sufficient- 
ly certain  statement  of  that  fact 

The  second  criticism  of  the  bill  under  this 
head  Is  that  assuming  that  the  Tinfabrlek 
copartnership  once  owned  the  secret  no 
transmission  of  its  right  to  ask  Judicial  pro- 
tection of  this  right  passed  to  the  complain- 
ant The  argument  In  support  of  this  prop- 
osition Is  that  a  trade  secret  from  Its  inher- 
ent quality,  Is  nonassignable;  otherwise  there 
would  be  no  need  for  obtaining  patents.  It 
Is  to  be  observed,  however,  that  a  valid  pat- 
ent protects  Its  owner  and  his  assignees  and 
licensees  against  every  one  Infringing  It; 
while  a  trade  secret  protects  Its  owners  only 
against  those  who  have  learned  the  secret 
under  a  contractual  or  confidential  obliga- 
tion to  preserve  the  secrecy.  The  assigna- 
bility of  a  secret  process  was  recognized  In 
Tode  V.  Gross,  127  N.  Y.  480-485,  28  N.  E. 
469,  18  L.  R.  A.  652,  24  Am.  St  Rep.  475; 
Thum  ▼.  Tloczynskl,  114  Mich.  149,  72  N. 
W.  140,  38  L.  R.  A.  200,  68  Am.  St  Rep.  469; 
Fowle  T.  Park,  131  U.  S.  88,  9  Sup.  Ct  658. 
33  L.  Ed.  67 ;  Simmons  Medicine  Co.  v.  Sim- 
mons (C.  C.)  81  Fed.  163.  No  case  has  been 
cited  in  which  the  ability  of  a  discoverer  of 
a  trade  secret  to  sell  the  same  has  been  de- 
nied. I  think  the  title  of  the  complainant 
Is  sufficiently  stated. 

Nor  do  I  think  the  chain  of  title  is  broken 
by  the  fact  that  the  date  of  the  assignment 
from  Kerns  &  Co.  to  the  Vulcan  Metal  Refin- 
ing Company  is  stated  to  be  April,  1808. 
white  the  date  of  assignment  to  Kerns  &  Co. 
Is  fixed  at  February,  1899.  The  last  date  is 
obviously  a  clerical  error.  But  apart  from 
this,  the  title  which  Kerns  &  Co.  got  would 
have  passed  by  estoppel  to  the  Vulcan  Metal 
Refining  Ca  Kane  v.  Lodor,  66  N.  J.  Eq.  268- 
274.  38  Atl.  966. 

The  second  ground  assigned  by  the  demur- 
rant Is  that  It  appears  by  the  bill  that  many 
parts  of  the  secret  processes  had  been  pub- 
lished, and  that  It  does  not  appear  that  any 
part  thereof  remained  secret  In  support  of 
this  Insistence  the  following  language  of  the 
blU  Is  cited,  namely:  "The  defendants  util- 
ized all  the  devices  owned  and  controlled  by 
your  orator.  Including  many  for  which  pat- 
ents had  not  been  applied  for,  and  for  which 
patents  have  since  been  granted  to  your  ora- 
tor."   The  p<rfnt  made  Is  that  for  Infrlnge- 
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ments  of  a  patented  process  relief  must  be 
BOTight  In  ■  federal  court  But  the  langruage 
quoted  means  that  there  were  unpatented  as 
well  as  patented  devices.  It  was  not  incum- 
bent upon  the  pleader  to  separate  the  one 
from  the  other  by  a  dettiUed  description  of 
the  one  class  or  of  both  classes. 

The  third  ground  asrigned  Is  that  It  does 
not  appear  that  the  causes  of  action  are  vest- 
ed In  the  complainant  The  objection  taken 
under  this  head  Is  not  rested  on  the  nonas- 
signability of  the  trade's  secret  already  con- 
sidered. The  argument  for  the  demurrants 
is  this,  namely:  that  Bauman,  one  of  the  de- 
fendants, WHS  employed,, not  Isy  the  complain- 
ant but  by  the  Vulcan  Metal  Refining  Com- 
pany, and  Scbmaal  and  Egbert  two  other 
defendants,  were  employed  by  the  Vulcan 
Western  Company;  that  the  right  to  hold 
these  men  to  secrecy,  if  it  existed  at  all,  be- 
longed solely  to  the  companies  for  which 
these  defendants  worked,  and  that  the  bill 
shows  no  assignment  of  such  rights  existing 
in  those  companies  to  the  complainant  This 
view  differs  the  question  of  the  assignability 
of  the  trade  secret  from  the  question  of  the 
assignability  of  the  right  to  preserve  the  se- 
cret, and  it  distinguishes  the  latter  from  the 
former,  so  that  the  assignment  of  the  secret 
will  not  Include  the  right  to  enforce  the  pres- 
ervation of  the  secrecy.  In  my  Judgment 
this  view  is  not  sound.  The  duty  of  the  em- 
ployd,  arising  by  contract  or  by  confidence 
reposed  In  him,  to  inreserve  the  secrets  of  the 
business,  was  undoubtedly  primarily  owed  to 
the  employer.  The  right  to  enforce  this  du- 
ty of  silence  was  a  factor— indeed,  a  most  im- 
portant factor— in  estimating  the  value  of  the 
secret  It  was  a  part  of  the  property  In  the 
secret  To  say  that  the  owner  can  sell  the 
secret  but  the  vendor  cannot  assert  thlB 
right  of  the  owner  and  protect  the  secret 
from  revelation,  would  In  most  Instances 
place  the  assignee  at  the  mercy  of  the  as- 
signor. In  equity  the  contract  held  by  and 
the  duty  owing  to  the  owner  of  a  trade  secret 
is  not  merely  assignable,  but  the  assignee  of 
the  trade  secret  has  a  part  of  the  property 
right  transferred;  that  is,  the  right  to  utilize 
and  protect  the  secret  passes  to  the  assignee. 
The  right  of  the  two  companies,  by  whom 
the  defendants  already  mentioned  were  em- 
ployed, to  enjoin  them  from  revealing  the 
secret  passed  to  the  complainant 

Lastly,  it  Is  objected  that  the  bill  Is  mnltl- 
farious.  I  cannot  conceive  of  an  instance  In 
which  the  propriety  of  uniting  several  de- 
fendants In  a  single  suit  is  more  conspicu- 
ous than  this.  All  of  the  defendants  were 
directly  concerned  In  a  single  movement  by 
which,  as  the  bill  charges,  Mr.  Assman,  by 
the  help  of  each  of  the  other  defendants,  or- 
ganized plants  and  operated  them,  in  viola- 
tion of  a  duty  which  each  defendant  owed 
to  the  complainant.  The  demurrer  should  be 
overruled,  with  leave  to  file  an  answer  in 
20  days. 

The  next  question  Is  whether  a:i  injunc- 


tion should  be  advised.  Mr.  Assman,  in  his 
answering  affidavits,  admits  that  after  it  was 
decided  by  the  American  GAn  Company  to 
provide  detlnnlng  plants,  he.  In  April,  1902, 
had  an  interview  with  Mr.  Schmaal,  who 
was  not  then,  but  had  previously  been,  em- 
ployed by  the  Vulcan  Western  Company; 
that  Schmaal  told  him  that  he  cohld  pat  up 
and  operate  a  plant  for  detlnnlng  scrap,  and 
he  told  Scbmaal  to  set  up  an  experimental 
plant  in  one  of  the  factories  of  the  American 
Can  Company,  and  to  demonstrate  that  he 
could  successfully  apply  bis  process.  Ass- 
man says  that  Mr.  Schmaal  set  up  such  a 
plant  and  then  the  officers  of  the  company 
determined  to  build  two  plants,  one  at  Panls- 
boro  and  the  other  at  Joliet  and  afterwards 
they  were  constructed  by  Mr.  Schmaal,  he 
relying  upon  his  own  knowledge.  Assman 
says  that  he  gave  no  instructiona,  and  was 
not  competent  to  do  so,  and  first  visited  the 
plants  after  they  were  completed.  Mr. 
Schmaal  swears  that  he  built  the  plants  by 
bis  own  knowledge,  and  not  from  anything 
Assman  told  him,  nor  from  any  paper  Ass- 
man showed  him.  The  affidavits  leave  no 
doubt  in  my  mind  that  Mr.  Schmaal  was  em- 
ployed by  Mr.  Assman  because  of  the  famil- 
iarity of  the  former  with  the  secret  processes. 
As  to  these  two  defendants,  of  which  Mr. 
Assman  was  and  is  the  head,  it  is  clear  that 
they  are  using  a  process  concerning  which 
they  were  under  an  obligation,  springing  ont 
of  their  relations  with  the  Vulcan  companies, 
not  to  reveal,  and  not  to  use  otherwise  than 
in  the  service  of  the  Vulcan  companies.  Mr. 
Bauman  and  Mr.  Egbert  stand  upon  a  differ- 
ent footing,  as,  according  to  the  answering 
affidavits,  Mr.  Bauman  sought  service  from 
Mr.  Schmaal,  and  was  employed  by  him  at 
Paulsboro,  two  months  after  the  works  had 
been  In  snccessfnl  operatl<xi.  Mr.  Egbert 
says  that  he  was  employed  as  contractor  to 
erect  the  plant  at  Joliet  and  that  he  did  so 
according  to  the  Instructions  given  and  plans 
furnished  by  Mr.  Assman,  and  that  he  never 
gave  any  Instructions  to  Assman  or  to 
Schmaal,  or  to  the  can  company,  respecting 
the  construction  or  operation  of  a  detlnnlng 
plant  at  Streator.  He  denies  having  furnish- 
ed information  to  Assman  or  the  can  compa- 
ny, while  he  was  employed  at  Streator,  or 
that  he  remained  in  the  employment  of  the 
complainant  or  any  other  company,  for  the 
purpose  of  being  enabled  to  more  accurately 
furnish  information  from  time  to  time  to  the 
can  company,  as  charged  in  complainant's 
bill.  There  is,  however,  another  phase  of 
the  case,  appearing  in  the  affidavit  of  Dr. 
Goldsmith,  who  says  that  he  is  the  original 
Inventor  of  the  detlnnlng  process  used  by  the 
complainant;  that  he  erected  a  plant  and 
used  such  process  at  Essen,  In  Germany,  in 
1889.  He  says  that  his  secret  process  was 
procured  by  fraud  by  M.  Laenes  and  two 
others,  who  enticed  away  some  employes  ot 
Dr.  Goldsmith,  and  that  these  persons  organ- 
i.  ed  the  Electro  Tinfabrlek  In  Holland,  by 
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which  GopartMnhlp,  ai  already  rt&ted,  the 
coiilplaliiantB  are  empowered  to  nae  the  se- 
cret. According  to  Dr.  Ooldsmlth's  affldaxlt^ 
he  faispected  tiie  defendant's  plant  at  Paulv- 
boro,  and  says  that  the  method  of  (derating 
that  plant  la  similar  to  his  at  Baaen.  It  does 
not  appear  that  Dr.  Qoldamlth  has  ever  as- 
signed his  right  to  the  trade  secret  to  the  de- 
fendants. It  only  appears  In  the  affidavit  of 
Hr.  Asaman  that  the  Doctor,  upon  Inspection 
of  the  plant  at  Paulsboro,  expressed  ble  sat- 
isfaction with  it,  and  promised  to  communi- 
cate any  improvem  raits  he  might  make,  r»- 
guesting  at  the  same  time  the  can  company 
to  give  him  the  benefit  of  any  Improvements 
devised  by  It 

Assuming  the  accuracy  of  these  state- 
ments, there  can  be  no  doubt  that  a  person 
or  company  could  be  authorised  by  Dr.  Gold- 
smith to  Install  a  plant  and  use  the  process. 
The  defendants,  however,  do  not  occupy  this 
position.  The  can  company  did  not  Install 
its  plant  by  virtue  of  any  authority  from  Dr. 
Goldsmith.  When  they  put  this  plant  into 
operation,  they  knew  nothing  of  such  a  per- 
son as  Dr.  Goldsmith,  or  of  his  methods.  All 
the  knowledge  the  oflScers  and  managers  of 
the  can  company  possess  had  come  through 
Kr.  Assman  and  the  employ^  or  employes  of 
the  Vulcan  Company.  Now,  the  title  to  this 
trade  secret  held  by  the  Vulcan  Company, 
was.  I  think,  good  against  eVery  one  bait  Dr. 
Goldsmith  and  his  assignee.  A  person  who 
became  bound  to  the  Vulcan  Company  by 
contract  or  by  confidence  cannot  as  against 
that  company,  when  suing  for  a  breach  of 
such  contract  or  confidence,  set  up  that  the 
Vulcan  Company  had  no  right  to  such  trade 
secret  because  it  had  been  obtained  honestly 
from  owners  who  had  dishonestly  obtained 
the  knowledge  from  the  discoverer.  The  le- 
gal question  arising  upon  this  feature  of  the 
case,  however,  is  not  so  clear  or  well  settled 
as  to  warrant  a  preliminary  Injunction, 
which  would  arrest  the  transaction  of  all  the 
business  of  the  defendants.  I  will,  however, 
allow  a  limited  injunction,  restraining  all  the 
defendants  from  further  communicating  any 
part  of  the  trade  secret  to  any  person,  and 
from  giving  any  further  Instructions  con- 
cerning the  processes  to  any  employe,  and 
from  employing  any  person  in  the  transac- 
tion of  the  business  involving  the  use  of  the 
trade  secret  other  than  those  now  employed. 


(70  N.  J.  U  788) 
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(Ooort  of  Eirrors  and  Appeals  of  New  Jersey. 
June  .20,  1904) 

CLAIHS  AGAINST   DECEDEKT'S  ESTATE— CASK  OV 
tOUATIO— PBESUMPTIO  NS— GRATUITY. 

1.  Services  such  as  are  particularly  described 
in  this  opinion,  rendered  in  caring  for,  nursing, 
and  ministering  to  the  health  and  comfort  of  a 
Inaatic,  belons  to  the  class  of  neoessarie*  which 
are  recoverable  against  the  lunatic,  and  after 
her  death  against  her  estate. 


2.  Where  a  person  bearding  with  and  in  the 
care  of  another,  under  an  express  agreement 
fixing  the  monthly  rate  of  pay  therefor,  becomes 
insane,  the  element  of  mutuality  requisite  to 
eontinue  in  force  the  old,  as  well  as  to  give 
vitality  to  a  new,  agreement,  ipso  facto  ceases 
to  exist;  but  the  law  will  imply  a  liability  on 
the  part  of  the  lunatic  to  pay,  upon  quantum 
meruit,  for  the  reasonable  value  of  her  subse- 
quent board  and  care,  as  well  as  for  additional 
services  performed  for  her  benefit  and  neces- 
sitated by  sncb  change. 

3.  When  the  original  relationship  between 
such  parties  was  that  of  debtor  and  creditor, 
recognixed,  before  insanity  supervened,  by  the 
payment  and  receipt  of  money  on  account  of 
such  Indebtedness,  the  law  will  not  presume 
that  the  additional  services  afterwards  rendered 
to  the  lunatic  were  intended  as  a  gratuity. 

(SyUabus  by  the  Court) 

Brror  to  Supreme  Court 

Action  by  Victor  I.  H.  Waldron  against 
Mary  B.  Davis,  administratrix  of  Eliza  Van 
Norden.  Judgment  for  plaintifT,  and  defend- 
ant brings  error.    Affirmed. 

Grouse  &  Perkins,  for  plaintiff  in  error. 
Isaac  8.  Taylor,  for  defendant  In  error. 

VREDENBURGH,  J.  Under  the  findings 
of  fact  and  of  law  of  the  trial  judge  in  this 
cause,  a  Jury  having  been  waived,  final  Judg- 
ment was  awarded  the  plaintiff  below  for  the 
balance  of  principal  money,  vrlth  interest  as 
claimed  by  the  plaintiff  and  specified  in  the 
bill  of  particulars.  The  declaration  was  in 
contract  upon  the  common  counts,  and  the 
account  as  claimed  was  thus  particularized, 
viz.:  "(1)  To  board  and  care  of  said  Eliza 
Van  Norden,  deceased,  from  October  1,  1803, 
to  October  1,  1888,  200  weeks,  at  $4.25  per 
week,  $1,105.  (2)  To  board  and  care  of 
Eliza  Van  Norden,  deceased,  from  October 
1,  1888,  to  date  of  her  death,  March  13,  1902, 
178  weeks  and  2  days,  at  $5  per  week,  $886.- 
43;  total,  $2,001.43."  Against  these  charges 
were  credits  given  for  payments  made  on  ac- 
count of  $1,426.75.  The  only  plea  filed  was 
the  general  Issue  in  assumpsit  The  plalntifTs 
evidence  at  the  trial  (and  there  was  none 
other  offered)  exhibited  an  express  contract 
made  In  October,  1803.  between  the  original 
parties,  under  which  the  board  and  lodging 
of  the  deceased  were  agreed  upon  at  a  fixed 
price.  The  evidence  showed  that  the  deceas- 
ed boarded  with  the  plaintiff  from  October, 
1883,  until  tbe  summer  of  1898,  making 
monthly  payments  on  account  of  her  board 
under  the  contract  proved,  and  then  visited 
her  sister  until  October,  1898,  when  she  re- 
turned to  the  plaintiff's  house.  Upon  her  re- 
turn a  great  change  both  in  her  liody  and 
mind  was  apparent.  The  evidence  clearly 
shows,  and  the  trial  Judge  found,  that  the 
deceased  had  become  nou  compos  mentlB. 
While  no  inquisition  was  bad,  nor  offish 
found,  it  is  clear  from  tbe  evidence,  and 
must  be  conceded,  that  after  October  1,  1898, 
at  least  the  deceased  became  insane.  To 
this  mental  disorder  the  physical  affliction  of 
cancer  was  added;  and  her  condition,  both 
mentally  and  physically,   necessitated  con- 
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slant  and  exacting  care  and  serrlceB  toward 
ber  on  the  part  of  the  plaintitf.  A  short  ex- 
tract from  the  very  full  testimony  on  this 
subject  will  show  that  the  services  rendered 
and  the  care  given  to  the  deceased  by  the 
plaintiff  both  before  and  after  October  1, 
1898,  belonged  to  a  class  which  in  law  are 
properly  denominated  "necessaries."  A  wit- 
ness in  the  plaintiff's  household  testified  that 
"she  [the  deceased]  couldn't  be  left  alone. 
We  didn't  leave  her  alone  for  a  number  of 
years— for  five  years— and  never  left  her 
alone  night  and  day.  *  *  *  Then  gradual- 
ly she  l}ecame  worse,  and  soiled  the  rooms, 
the  carpets  in  four  rooms,  and  the  hall,  be- 
sides her  own  room— spoiled  them,  ruined 
them— and  destroyed  some  of  the  furniture. 
*  *  *  She  became  violent,  and  couldn't 
care  for  herself— tiad  to  be  attended  to,  dress- 
ed, and  so.  forth,  washed  and  cared  for— and 
she  became  very  noisy  and  troublesome  at 
the  table  and  in  the  house,  so  tliat  no  other 
boarders  could  be  liad,  because  of  her  con- 
stant noises  and  disturbance.  *  *  *  In 
caring  for  her,  if  she  was  soiled,  and  we 
wished  to  remove  her  clothing,  it  would  often 
take  two  to  handle  her,  because  sfie  would 
kick  so.  She  would  fight  and  scratch  and 
pull  hair.  *  *  •  One  had  to  hold  her  feet 
while  the  other  would  get  ber  clothes  off." 
The  counsel  of  the  plaintiff  in  error  did  not 
contend  upon  the  motion  for  a  nonsuit  in  the 
court  below,  nor  does  he  in  this  court  insist, 
that  the  deceased  after  October  1,  1898,  was 
sane,  nor  that  the  extra  services  performed 
were  not  necessary  to  be  done  for  her  health 
and  comfort;  but  the  Inslstment  is  that  no 
recovery  for  any  sum  in  excess  of  that 
'agreed  upon  can  be  had  on  an  implied  con- 
tract to  pay  for  the  reasonable  worth  of  such 
additional  services,  because  the  express  con- 
tract proved  excludes  an  implied  contract,  or, 
to  use  the  words  of  the  brief,  "an  express 
contract  was  in  existence,  covering  the  en- 
tire subject-matter  of  the  suit"  But  this 
contention  ignores  the  important  change  in 
■  the  contractual  relations  of  the  parties  which 
'  the  intervention  of  the  insanity  of  one  of  the 
contracting  parties  accomplished.  After  that 
occurred,  the  express  mutual  agreement  no 
longer  continued  in  force.  The  authorities 
are  all  in  such  accord  upon  this  head  that 
citation  is  UAcalled  for.  After  that  event  de- 
prived the  parties  not  only  of  their  power 
to  keep  in  force  the  prior  mutual  agreement, 
but  also  of  their  legal  ability  to  enter  into 
any  new  one,  the  law  implied  a  liability  on 
the  part  of  the  lunatic,  which  became  bind- 
ing after  her  death  also  upon  her  estate,  to 
pay,  upon  quantum  meruit,  what  such  neces- 
saries were  reasonably  worth.  This  principle, 
also,  is  so  well  sustained  by  authority  of 
both  text-t>ooks  and  reported  cases  that  I 
shall  only  cite  a  few  of  the  most  pointed, 
viz.:  Van  Horn  v.  Hann,  39  N.  J.  Law,  207; 
Hallett  V.  Oakes,  1  Gush.  297;  Kendall  v. 
May,  10  Allen,  59;  Richardson  v.  Strong,  35 
N.  0. 106,  55  Am.  Dec.  430;  Pearl  v.  McDow- 


ell, 3  JT.  J.  Marsh.  659.  20  Am.  Dec.  199;  1 
Ad.  on  C!on.  (2d  Am.  Ed.)  p.  236.  In  the  case, 
supra,  of  Richardson  v.  Strong,  the  action 
was  assumpsit  on  quantum  meruit  for  work 
and  labor^being  for  the  services  of  a  nurse 
for  a  madman,  and  of  a  guard  to  protect  .him 
from  a  propensity  to  destroy  himself— and 
the  North  Carolina  Supreme  Court  held  that 
^'wbere  a  person  is  insane,  so  as  to  attempt 
Injury  to  himself,  or  the  destruction  of  bis 
property,  the  services  of  a  nurse  and  guard 
fall  within  the  class  of  necessaries,  as  defin- 
ed by  law."  The  finding  of  the  trial  Judge  as 
to  the  value  of  the  services  rendered  by  the 
plaintiff  after  October  1,  1898,  in  the  care  of 
the  deceased,  is  not  here  reviewable;  nor, 
Indeed,  has  the  correctness  of  bis  finding 
upon  that  subject  been  questioned  by  the 
counsel  of  the  plaintiff  la  error. 

The  further  point  made  in  the  brief  of  the 
plaintiff  in  error,  that  "a  family  relation  ex- 
isted between  the  plaintiff  and  defendant's 
intestate,  and  that  no  implied  assumpsit  will 
arise  for  extra  services,"  is  antagonized  by  the 
fact  that  the  parties  had  always  dealt  with 
each  other  as  debtor  and  creditor,  and  the  In- 
testate, before  she  became  Insane,  had  made 
many  payments  of  money  on  account  of  an 
indebtedness  to  the  plaintiff  for  her  board 
and  lodging,  which  she  bad  thus  conclusively 
recognized.  This  fact  serves,  in  the  absence 
of  evidence  to  the  contrary,  to  negative  any 
presumption  which  otherwise  possibly  might 
have  arisen  that  the  subsequently  continued 
additional  services  were  rendered  as  a  gra- 
tuity. No  plea  of  the  statute  of  limitations 
having  been  interposed,  the  effect  of  that 
statute  upon  the  claim  cannot  be  considered; 
but,  even  If  it  bad  been  properly  set  np,  the 
payments  of  money  by  Intestate,  when  ap- 
plied to  the  earliest  items,  would  have  left 
the  unpaid  balance  unaffected  by  the  statute. 

The  Judgment  below  should  be  affirmed. 


(97  N.  J.  B.  til) 

BVANS  V.  liOWBB  et  aL 

(Court  of  Chancery  of  New  Jersey.     May  26, 
1904.) 

uatebialuan'b  lien— notice— strFncrKNCT— 

INCLUSION    OF    improper    ITEMS — DEMAND 
OF   CONTBACTOB— EVIDENCE. 

1.  Where  a  building  contractor  became  insol- 
vent before  completion  of  the  work,  and  the 
sureties  on  his  bond  bought  material  for  him 
and  became  responsible  for  labor  to  be  used  by 
the  contractor  in  completing  the  contract,  they 
had  no  prior  lien  on  the  amount  due  the  con- 
tractor on  completion  of  the  contract,  but  stood 
in  ttie  same  position  as  any  other  person  fur- 
nishing labor  and  material. 

2.  '^  here  a  materialman  presented  his  bill  to 
the  contractor  stating  that  a  notice  was  to  be 
presented  to  the  owner,  and,  though  there  was 
some  talk  about  the  examination  of  vouchers, 
there  was  no  claim  that  the  bill  was  incorrect 
or  ttiat  the  contractor  offered  to  pay  it,  there 
was  sufficient  evidence  of  a  demand  on  the  con- 
tractor to  support  a  notice  to  the  owner. 

3.  Where  a  materialman  furnished  money  to 
a  building  contractor  to  purchase  certain  ma- 
terial which  the  materialman  did  not  have,  he 
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conld  not  claim  a  I!en  for  the  amount  so  fur- 
nished. 

4.  Where  a  materialman's  notice  of  lien  claim- 
ed a  lien  for  a  sum  which  he  had  furnished  the 
contractor  to  buy  material  which  the  material- 
man did  not  have,  the  mistake  in  including  this 
item  did  not  invalidate  the  notice. 

6.  A  materialman  is  not  entitled  to  a  lien 
for  tools  furnished  the  contractor  with  which 
to  work  on  the  building. 

6.  The  inclusion  erroneously,  but  in  good 
faith,  in  a  materialman's  notice  of  lien,  of  a 
claim  for  tools  furnished  the  contractor  with 
which  to  work  on  the  building,  does  not  in- 
validate the  notice. 

Bill  by  Charles  B.  Evans  against  Abram 
Lower  and  others.    Decree  for  plaintifl. 

Edwin  P.  Longstreet,  for  complainant 
Frank  Durand,  for  Messrs.  James  M.  Van- 
note  ft  Son.  Halsted  H.  Walnwrlght,  for 
Albert  Lavance  and  William  F.  Pearce. 
Thomas  G.  Curds  and  J.  H.  Backes,  for  Jo- 
seph Backes. 

REED,  y.  C.  Abram  Lower  agreed  In 
writing  to  build,  for  Charles  R.  Evans,  a 
cottage  at  Point  Pleasant,  for  the  sum  of 
|2,533.  Joseph  Backes  and  C.  B.  Van  Camp 
executed  a  bond  to  Mr.  Evans,  conditioned 
that  Mr.  Lower  should  execute  his  contract 
The  contract  was  duly  filed,  and  the  work 
begun  by  Lower.  Before  the  completion  of 
the  cottage,  notices  were  served  upon  the 
owner,  Mr.  Evans,  of  claims  against  the  con- 
tractor for  work  done  and  material  furnish- 
ed him  on  account  of  the  erectlofa  of  his 
cottage  J.  M.  Vannote  &  Son  served  a  no- 
tice on  April  30,  1903,  for  $802.94;  Joseph 
Backes  on  the  same  day,  a  little  later,  served 
a  notice  of  a  claim  for  I3C5.16;  William 
Pearce,  on  May  Ist  for  a  claim  of  $69.45; 
and  Albert  Lavance,  on  May  15th,  on  a  claim 
for  $55.  There  were  still  nnpaid  upon  the 
contract  price  $825.15.  Thia  amount  has 
been  paid  into  court  by  the  complainant 
Out  of  this  fund  the  sureties  claim  to  be 
first  paid  $220.95,  the  amount  which  It  cost 
them  to  finish  the  building  after,  as  they  In- 
sist Mr.  Lower  had  abandoned  its  erection. 

I  am  unable  to  place  these  sureties  In  the 
same  position  as  those  In  the  case  of  St 
Peter's  Church  v.  Vannote  (N.  J.  Ch.)  86  Atl. 
1038.  In  that  case  the  contractors  bad  aban- 
doned the  work,  so  as  to  give  the  owner  the 
right  to  complete  it  By  consent  of  the  own- 
er, through  bis  agent  the  sureties  were  per- 
mitted to  complete  the  contract  as  the  own- 
ers might  have  done  had  they  so  chosen. 
Instead,  of  doing  It  themselves,  they  permit- 
ted the  sureties  to  finish  the  work,  and 
thereafter  the  contractor  had  no  control  over 
it  In  the  present  case  there  was  no  aban- 
donment of  the  work  to  the  owner.  The 
owner  never  got  a  right  to  complete  and  take 
out  the  cost  of  completion  from  the  con- 
tract price.  The  contractor  went  on  and 
finished  the  work,  but  because  of  the  want 
of  funds  and  credit,  the  sureties  bought  for 
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him,  or  engaged  to  be  responsible  for,  the 
labor  and  materials  afterwards  used  in  the 
completion  of  the  Job.  A  knowledge  by  the 
owner  that  the  contractor  was  Insolvent  and 
that  some  one  was  furnishing  materials  and 
labor  for  the  contractor,  gave  the  owner  no 
control  over  the  completion  of  the  building; 
that  was  an  arrangement  between  the  con- 
tractor and  the  parties  backing  him.  For 
such  labor  paid  and  for  the  materials  fur- 
nished, the  sureties  stood  as  any  other  per- 
son so  furnishing  labor  and  material,  and 
must  rest  any  claim  upon  the  fund  due  to 
the  contractor  upon  their  demand  and  notice, 
or  upon  a  legal  or  equitable  assignment  of 
the  contractor's  rights  in  the  contract  price. 
In  this  case,  as  between  the  contractor  and 
owner,  there  was  nothing  to  prevent  the  for- 
mer from  suing  for  the  whole  contract  price 
upon  the  completion  of  the  building.  This 
dieters  from  the  case  where  there  Is  an  aban- 
donment and  the  owner,  or  some  one  by  his 
direction  or  permission,  completes  the  build- 
ing. The  contract  price  Is  then  not  entirely 
owned  by  the  contractor,  and  the  notice 
can  only  reach  what  he  has  earned.  There- 
fore 1  am  compelled  to  the  conclusion  that 
the  sureties  have  no  right  prior  to  that  of 
the  noticing  labor  and  material  men,  to  pay- 
ment 

The  next  question  arises  In  respect  to  the 
claim  of  J.  M.  Vannote  ft  Son,  who  gave  the 
first  notice.  It  Is  first  objected  that  no  de- 
mand upon  the  contractor  was  made  by  them 
prior  to  their  notice  to  the  owner.  I  think 
there  was.  It  is  true  that  Mr.  Lower  says 
that  no  express  request  for  payment  was 
made.  He  admits,  however,  that  the  bill  was 
presented  to  him,  and  that  it  was  then  stat- 
ed that  a  notice  was  to  be  presented  to  the 
owner.  It  Is  clear  that  he  understood  the 
purpose  for  which  the  bill  was  presented, 
and  It  Is  equally  clear  that  he  did  not  pay 
it  and  that  he  had  no  money  to  pay  It 
This  situation  both  he  and  Mr.  Vannote  un- 
derstood. The  talk  between  them  about  the 
examination  of  vouchers  amounts  to  little, 
for  there  Is  no  pretense  that  Mr.  Lower  of- 
fered to  pay  the  bill  in  case  he  found  It  to 
be  correct  Nor  does  he  pretend  that  the 
bill  was  Incorrect  But  Mr.  Joseph  B.  Van- 
note,  who  presented  the  bill,  says  that  Mr. 
Lower  remarked  that  he  did  not  have  the 
money  to  pay  it  with,  and  this  Is  likely  to 
have  been  said  under  the  circumstances.  So 
I  think  that  It  Is  proved  that  there  was  a 
demand. 

It  Is  again  insisted  that  the  notice  Is  a 
nullity,  because  J.  M.  Vannote  ft  Son  filed 
a  notice  for  a  sum  in  excess  of  the  amount 
for  which  they  would  have  been  entitled  to 
file  a  Hen.  It  appears  that  Vannote  &  Son 
advanced  $105  to  Mr.  Lower  to  enable  him 
to  buy  mlllwork,  in  which  Vannote  ft  Son 
did  not  deal,  and  which  mlllwork  went  Into 
this  cottage.  Now,  this  sum  of  $105  was  due 
from  Lower  to  Vannote  &  Son,  but  was  not 
a  sum  for  which  Vannote  &  Son  could  file 
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ft  Hen  againat  tba  oqttafe,  I  tblnk,  however, 
tbat  tbe  mistake  waa  not  aacta  aa  to  Inval- 
idate Ua  notice. 

The  claim  of  Mr.  Joseph  Backea  la  also 
attacked  becanae  he  included  In  hia  claim 
a  charge  for  certain  tools  fnrnlsfaed  to  Low- 
er, to  be  used  In  the  work  upon  the  cottage. 
Tbe  bin  amoonta  to  $6.41.  This  part  of  tbe 
bill  waa  not  a  llenable  claim,  and  waa  made 
mistakenly,  bat  hi  good  faitii,  and  does  not 
invalidate  Ma  notice. 

The  reaolt  reached  la  that  the  first  claim 
in  order  of  priority  is  that  of  Lavance  for 
$55  for  labor.  The  next  la  J.  M.  Vannote  & 
Son,  leaa  the  $105  already  mentioned.  Tbe 
next,  Joaepb  Backea,  for  $366.16,  less  $6.41 
already  mentioned.  The  dalm  of  William 
Pearce  is  not  for  labor,  and  ao  must  stand 
npoa  tbe  time  when  hie  notice  was  served. 


(7a  N.  J.  u  «tt) 

UNDERFEED   8TOKBR   CO.   t.   HUDSON 
COUNTY  CONSUMERS'  BREWING  CO. 

(Ooort  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1904.) 

SAU  — ACTION    JOa    PBICE— OtJARANTT-^TES^- 
BVIDBNCB. 

A  eontraet  to  famish  a  'Mechanical  stok- 
er" contained  a  ^aranty  that  its  use  would 
produce  a  net  saving  of  10  per  cent  over  that 
obtained  by  hand  firing,  and  specified  tbe  mode 
of  determining  whether  the  guaranty  was  ful- 
filled. There  was  evidence  tnat  some  test  had 
been  mads.  At  the  close  of  all  the  evidence,  a 
motion  to  direct  a  verdict  for  defendant  was 
made,  on  the  ground  that  the  test  made  showed 
that  the  guaranty  bad  not  been  fulfilled.  Plain- 
tiff, in  opposing  tbe  motion,  did  not  claim  that 
the  test  showed  fulfillment  of  tlie  guaranty,  but 
claimed  that  the  test  made  was  not  that  re- 
quired by  the  contract,  and  that  such  a  test  as 
required  had  been  demanded  by  it  and  refused 
by  defendant.    Held: 

1,  That  it  was  not  erroneous  to  deny  the  mo> 
tion,  there  being  some  evidence  that  the  test 
made  was  not  that  required. 

2.  That  it  was  not  erroneous  to  submit  to  the 
Jury  tbe  question-  whether  the  test  shown  was 
that  reqiuired  to  be  made,  there  being  some  evi- 
dence to  that  effect.  The  sufficiency  of  the 
evidence  is  not  open  to  review  on  error. 

S.  There  being  uncontradicted  evidence  that 
plaintiff  had  demanded  permission  to  make  the 
test  required  by  the  contract,  and  ttiat  defend- 
ant had  refused  to  permit  it,  it  was  not  erro- 
neous to  instruct  the  jury  that,  if  they  found 
that  tbe  test  made  was  not  tbat  required,  the 
liability  of  defendant  waa  established.  Whether 
the  verdict  in  that  case  was  to  be  for  the  con- 
tract price,  or  on  a  quantum  meruit,  was  not 
raised  by  tbe  exceptions  or  argued  before  tbia 
court 

(Syllabus  by  tbe  Court) 

Error  to  Supreme  Court 

Action  by  the  Underfeed  Stoker  Company 
against  the  Hudson  County  Consumers'  Brew- 
ing Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Afllrmed. 

This  was  an  action  to  recover  the  price  of 
two  "Jones  Underfeed  Mechanical  Stokers," 
which  defendant  in  error,  by  a  written  prop- 
osition dated  December  13,  1900,  offered  to 
furnish  to  plaintiff  in  error,  and  connect  with 


certain  of  it&  boilers,  for  the  prtot  oC  $1,583. 
Tbe  proposition  contained  the  following  guar* 
anty,  among  others:  "We  will  guarantee  yon 
a  direct  net  saving  of  10  per  cent  oyer  tbat 
which  can  be  obtained  by  hand  firing."  It 
provided  for  a  teat  respecting  sack  guaranty 
in  the  following  language: 

"In  order  to  demonstrate  the  dlfleroice  in 
economy  between  the  hand-fired  boiler  and 
ttie  Stoker-fired  boiler,  meters  are  to  be  ap- 
plied to  the  feed  pipe  of  each,  ao  that  tbe 
amount  of  water  passing  into  each  boiler 
shall  be  properly  measured.  The  coal  to  lie 
used  is  each  boiler  must  also  be  weighed  In 
order  to  demonstrate  the  amount  of  water 
that  has  been  evaporated  In  a  gjven  time  from 
the  eoneumption  of  a  given  quantity  of  ooaL 
This  system  will  clearly  demtmstrate  the  dif- 
ference in  economy  between  tlie  two  systems 
and  must  be  the  deciding  factor  in  this  con- 
tract, it  being  understood  and  agreed  tliat  on 
oar  fulfillment  of  this  guarantee  yon  are  to 
pay  us  the  sum  of  One  Thousand  Five  Hun- 
dred and  Eighty-three  ($1,583.00),  half  this 
amount  In  30  days  after  the  test  has  been 
completed,  and  the  balance  30  days  there- 
after, or  settlements  may  be  made  at  an 
earlier  date  if  yon  choose.  In  the  event  of 
our  failure  to  fulfill  these  guarantees  from 
tbe  methods  as  herein  described,  the  decid- 
ing factors  in  this  case,  L  &,  metering  of  the 
water  and  weighing  of  the  coal,  our  Stoker 
and  equipment  if  so  ordered  by  you,  is  to  be 
removed  and  this  contract  shall  be  considered 
void  and  the  Hudson  County  Consumers' 
Brewing  Ck>.,  not  be  liable  for  any  cliarges 
whatsoever." 

Tbe  proposition  waa  accepted  on  tbe  terms 
contained  therein. 

William  S.  Stnhr,  for  plaintiff  in  error. 
WUli&m  D.  Edwards,  for  defendant  in  error. 

MAGIB,  C!b.  (after  stating  tbe  facts).    Tbe 

assignments  of  error  are  directed  to  the  re- 
fusal of  the  trial  Judge  to  direct  a  verdict  iu 
favor  of  tbe  plaintiff  in  error,  who  waa  tbe 
defendant  below,  and  to  Instructions  to  the 
Jury.  Tbe  bills  of  exception  disclose  tbat  the 
stokers  which  were  tbe  subject  of  the  con- 
tract shown  in  tbe  prefatory  statement  were 
afterward  connected  with  a  boiler  belonging 
to  plaintiff  in  error,  and  that  on  November  1 
and  November  4, 1901,  a  test  of  some  sort  waa 
made  respecting  the  saving  obtained  by  tbe 
use  of  said  stokers  over  "hand  firing." 
Whether  the  test  exhibited  a  net  saving  of  10 
per  cent  was  in  question.  After  all  the  evi- 
dence was  In,  counsel  for  plaintiff  In  error 
requested  tbe  trial  Judge  to  direct  a  verdict 
in  its  favor.  The  request  was  made  upon  the 
sole  ground  that  the  evidence  showed  that  by 
tbe  use  of  the  stokers  in  question  there  was 
not  a  net  saving,  of  ten  per  cent  over  hand 
firing.  In  response  to  tbe  motion,  counsel  for 
defendant  in  error  did  not  claim  tbat  the  evi- 
dence showed  the  net  saving  which  was  guar- 
antied, but  only  that  tbe  alleged  test  was  not 
that  which  waa  required  by  the  contract,  and 
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that  defeadant  In  error  had  afterward  re- 
qnested  plaintiff  In  error  to  permit  a  test  to 
be  made  under  proper  conditloiiB,  which  re- 
qneat  waa  refused.  Tbe  motion  for  the  diree- 
tion  of  a  Terdlct  was  properly  denied.  Aa- 
Buming,  aa  waa  stated,  that  the  allesed  teat 
had  not  shown  the  guarantied  saving,  the 
ooBteat  between  Hie  parties  was  aarrowed  to 
the  question  whether  that  was  tbe  test  re- 
quired by  the  contract,  and,  if  not,  whether 
another  teat  had  been  demanded  and  refused. 
Ab  tliere  was  contradictory  evidence  on  tbe 
flnt  of  these  questions,  the  case  wius  one  for 
the  ]nry,  and  there  was  no  error  In  refusing 
to  withdraw  it  from  them. 

The  trial  Judge  then  submitted  to  the  jur7 
tbe  questioB  whether  the  test  of  November 
lot  and  Kovember  4th  was  such  as  was  re- 
quired by  the  ccuitract,  and  this  Bubmlssion 
1b  assigned  for  error.  But  as  there  was  evi- 
dence tending  to  support  tbe  view  that  tlie 
test  then  made  was  not  that  required  by  tbe 
cootract,  this  submission  was  not  erroneous. 
We  cannot  review  the  sufficiency  of  the  evi- 
dence to  that  effect 

The  trial  Judge  then  instructed  tbe  Jury 
that  if  they  reached  the  conclusion  that  tlie 
test  made  at  the  time  stated  was  not  that  re- 
quired by  the  contract  then  their  verdict 
•hould  be  for  the  defendant  in  error,  because 
plaintiff  in  error  liad  refused  to  permit  any 
further  test  to  be  made.  This  instruction  was 
based  on  tbe  uncontradicted  evidence  that 
a  demand  for  a  -farther  test  had  been  made 
tj  defendant  in  error  and  refused  by  plain- 
tiff In  enat.  By  a  letter  from  defendant  In 
error  addressed  to  plaintiff  In  error,  dated 
November  29, 1901,  such  a  demand  was  made. 
By  the  reply  of  plaintiff  in  error,  dated  De- 
cember 4,  1901,  the  defendant  in  error  was 
notifled  that  no  contract  existed  between 
them,  and,  as  "the  stoker  has  not  given  the 
results  r^Hresented,"  it  should  be  removed  by 
It.  The  contract  shown  in  this  case  was  ex- 
flcntoiy  in  character,  and  the  plaintiff  in  er- 
ror was  entitled  to  rescind  it  if  the  test  which 
waa  required  by  its  terms  failed  to  show  that 
tbe  stoker  fulfilled  the  requlrem«its  of  the 
trial.  Smith  V.York  Manufacturing  Co..  58  N. 
J.  Law.  242, 33  Atl.  244.  Upon  evidence  proper 
to  be  submitted  to  tliem,  the  Jury  were  in- 
■tmcted  to  find  whether  tlte  required  test  had 
been  mada  If  they  found  It  had  not  been 
Bade,  the  cowt  was  bound  to  give  then  In- 
structions as  to  tlie  liability  of  defendant  in 
error.  In  performing  that  duty,  the  instruc- 
tion excepted  to  was  based  upon  the  uncon- 
tradicted evidence  of  a  demand  that  tbe  re- 
quired test  should  be  made,  or  permitted  to 
be  made,  and  an  unqualified  refusal.  Tbe  In- 
struction was  that  finding  no  test  as  re- 
quired, «nd  a  demand  and  refusal,  the  ver- 
dict should  be  for  platntifl  in  error.  The  ex- 
ception and  assignment  of  en  or  bring  into  re- 
view this  instruction.  As  this  contract  was 
in  writing,  there  is  no  question  of  the  statute 
of  frauds,  as  in  tbe  case  of  Mechanical  Boiler 
Cleaner  Co.  t.  Kellner,  62  N.  3.  Law,  544,  43 


Atl.  699.  No  objection  was  made  below  to 
this  instruction  on  the  ground  that  it  directed 
a  verdict  for  the  contract  price  of  tbe  stoker. 
Nor  has  it  been  argued  here  tliat  It  was  er- 
roneous in  that  respect  Whether,  when  tbe 
stoker  was  on  tlie  premises  of  plaintiff  in  er- 
ror, and  connected  with  its  boiler,  Its  refusal 
to  permit  tbe  test  required  by  tbe  contract  to 
be  made,  established  a  liability  to  pay  tlie 
whole  contract  price,  or  only  a  quantum  mer- 
uit, has  not  heeu  argued.  As  the  declara- 
tion contained  the  common  counts,  and  as 
there  was  evidence  of  value  at  least  as  great 
as  tlie  contract  price,  and  no  contradictory 
evidence,  the  question  seems  to  be  unimpor- 
tant It  was  not  erroneous  to  direct  a  find- 
ing of  liability  if  the  required  test  had  been 
refused  when  seasonably  sought. 

No  error  being  found,  the  Judgment  most 
be  affirmed. 


m  N.  J.  u  m 

GSBBNBBRO  v.  PALUIERL 
(Snprsme  Court  of  New  Jersey,  Jane  13, 1904.) 

7BINCIPAI.  AND  AGENT— HUSBAIIO  AND  WHS— 
CBEDrr   TO   AGENT. 

1.  Where  credit  is  given  to  an  agent  the  (act 
of  agency  being  unknown  at  the  time,  the  party 
giving  credit  may  elect  whether  he  will  hold 
the  principal  or  agent  responsible. 

2.  The  marital  relation  does  not  disqualify 
one  of  the  parties  to  it  from  acting  as  agem 
of  the  other. 

3.  To  make  an  election  binding,  the  party 
electing  must  have  knowledge  oi  the  agency 
and  of  the  name  of  the  principal. 

4.  If  the  party  giving  the  ciedlt  soes  after 
he  has  knowledge  of  the  agency  and  the  name 
of  the  principal,  he  cannot  recede  from  his 
dectlon. 

5.  If  he  recovers  a  Judgment  before  ha  has 
such  knowledge,  he  may  recover  from  the  prin- 
cipal, aniess  the  principal  chooses  to  satiaf}  the 
Judgment  against  the  agent 

(Srllahns  by  the  Oonrt) 

Appeal  from  Second  District  Covt  of  New- 
ark. 

Action  by  Soloman  Oreenberg,  trading  as 
Soloman  Qreenberg  ft  Son,  against  Maria 
Palmieri.  Judgment  for  plaintiff,  and  de- 
fendant appeals^    Affirmed. 

Argued  February  term,  1904,  before  VAN 
SYCKEIi  and  FOBT,  JJ. 

Gaetano  M.  Belfatto,  for  appellant  PbUlp 
J.  Schotland,  for  appellee. 

VAN  STOKKLk  J.  This  la  a  suit  Instltnt- 
ed  in  tbe  Second  District  court  of  Newark 
against  the  wife  for  supplies  purchased  by  her 
husband  for  horses  owned  by  her.  The  plain- 
tiff, before  tlils  suit  was  brought,  sued  the 
husband,  and  recovered  a  Judgment  for  the 
same  daim.  After  Judgment  against  the 
husband,  tlie  plaintiff  learned  that  the  hus- 
band, in  making  the  purchases,  acted  as  the 
agent  of  bis  wife  in  her  bnainess,  and  then 
tills  suit  was  commenced.     From  the  Jndg- 
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ment  recovered  against  tbe  wife,  tbe  case 
U  In  this  court  by  appeal. 

In  ElUott  T.  Bodlne,  59  N.  J.  Law,  567,  36 
AtL  1038,  Judge  Nixon,  in  deliyering  the 
opinion  of  tlie  court  of  last  resort,  says: 
"Where  credit  is  given  to  an  agent,  the  fact 
of  agency  being  unknown  at  the  time,  the 
party  giving  credit  may  elect  wliicb  he  will 
bold  responsible,  the  principal  or  the  agent; 
and  that  a  husband  may  act  as  the  agent  of 
his  wife." 

In  Yeates  v.  Repetto,  65  N.  J.  Law,  294, 
47  Atl.  632,  Judge  Adams,  in  expressing  tbe 
views  of  the  Court  of  Krrors  and  Ajqpeals, 
says:  "The  authorities  are  uniform  In  main- 
taining the  doctrine  that,  when  the  principal 
is  unknown  to  the  vendor  at  the  time  of  the 
sale^  he  may,  npon  discovering  the  principal, 
resort  to  him,  or  to  the  agent  with  whom  be 
dealt,  at  bis  election." 

To  make  an  election  binding,  tbe  party 
electing  must  have  Information  of  the  name 
of  the  principal,  in  addition  to  the  fact  of 
the  agency,  for  In  the  absence  of  such  knowl- 
edge there  could  not  be  an  election.  In  this 
case  the  plaintiff  had  notice  neither  of  the 
agency  nor  of  the  name  of  the  principal. 

If  the  plaintiff  sues  after  he  is  advised  of 
tbe  agency.  It  is  an  election,  from  which  he 
cannot  recede;  but  where,  as  in  this  case,  he 
recovers  a  Judgment  against  the  agent  when 
be  is  in  Ignorance  of  the  existence  of  a  prin- 
cipal, an  action  will  lie  against  tbe  principal, 
unless  he  discharges  the  judgment  against 
the  agent  Story  on  Agency,  {  296;  Mechem 
on  Agency,  U  095-700;  Beymer  v.  Bonsall, 
79  Pa.  298. 

The  judgment  below  should  be  affirmed, 
with  costs. 


VERNON  et  al.  v.  MABBBTT  et  al. 

(Court  of  Chancery  of  New  Jersey.    June  14, 
1904.) 

WILLS— LEOACIES — CRABOE    ON    LAND  —  BBSID- 
UABT    CLAITBE— BKLEASE. 

1.  Where  a  residuary  clause  of  a  will  passes 
real  and  personal  property  in  a  blended  mass, 
precedent  money  legacies  are  charged  on  the 
whole  estate. 

2.  Legatees,  not  knowing  that  their  legacies 
were  a  charge  on  the  land  of  the  testator,  ac- 
cepted a  mortgage  on  all  of  snch  land  as  se- 
curity for  the  payment  of  the  legacies.  Sub- 
sequently they  released  from  the  mortgage  a 
portion  of  said  land,  in  order  that  the  adminis- 
trator might  convey  it  to  defendant  in  exchange 
for  work  and  labor,  etc.,  in  improving  another 
portion  of  the  land  still  subject  to  the  mort- 
gage. Defendant,  unaware  that  the  legacies 
were  a  charge  on  the  land  conveyed  to  him, 
expended  time  and  money  in  improving  it. 
Held  that,  as  the  legatees  had  received  the 
benefit  of  exchange  in  the  improvement  of  their 
security,  it  would  be  inequitable,  on  applica- 
tion several  years  after,  to  declare  that  the 
mortgage  was  not  a  substituted  security  in 
place  of  the  legacy  charge. 

Bill  by  Marion  L.  Vernon  and  another 
against  Sophia  Mabbett  and  others  to  charge 
land  in  possession  of  the  defendants  with  leg- 


acies to  oompIalnantB.    Decree  for  defend-, 
ants. 

Harvey  F.  Carr,  for  complainants.  Her- 
bert C.  Bartlett,  for  defendant,  W.  I.  Frost 
W.  W.  Bentball.  for  defendant  Mectaanlca' 
Building  &  Loan  Ass'n  of  Vineland,  No.  L, 

ORBT,  V.  C.  (orally).  Tbe  bUl  is  filed  by 
Marlon  L.  Vernon  and  George  Anna  Mabbett 
Wise  Magoffin,  legatees  under  the  will  of  Till- 
man Mabbett  Sr.,  which  directs  that  tbe  sum 
of  $1,000  be  paid  to  each  of  tbe  complainants 
upon  certain  contingenclea  therein  named, 
which  contingencies  it  is  admitted  have  hap- 
pened, 80  that  the  complainants  became  en- 
titled to  their  several  legacies,  as  far  as  the 
win  of  Truman  Mabbett,  Sr.,  is  concerned. 
Tbe  bill  sets  out  the  will  of  Truman  Mabbett 
Sr.,  in  which  (after  other  provisions,  and  tbe 
giving  of  the  above-named  legacies)  appears 
in  the  fourth  clause  this  devise  and  bequest: 
"(4)  I  give,  devise,  and  bequeath  tbe  rest  resi- 
due, and  remainder  of  my  estate  unto  my  son 
Truman  Mabbett  Jr.,  to  him  and  bis  heirs, 
forever."  Truman  Mabbett  Jr.,  is  made  sole 
executor,  and  certain  powers  of  sale  are 
granted  to  him.  It  appears  by  the  bill  that 
at  the  time  of  his  death  the  testator  was 
selsdd  of  several  tracts  of  land  situate  in 
Vineland,  N.  J.,  and,  among  others,  of  a  cet- 
tain  tract  of  land  situate  on  Myrtle  avenue, 
in  Vineland,  of  the  width  of  60  feet  and  of 
the  depth  of  204  feet  which  was  In  April, 
1896,  conveyed  to  one  Daniel  Deyo,  and 
which  by  various  subsequent  conveyances  has 
come  to  be  owned  by  tbe  defendant  Wallace 
I.  Frost  Tbe  bill  seeks  to  charge  tbe  lands 
whereof  Truman  Mabbett  Sr.,  died  seised, 
with  the  payment  of  the  legacies  of  $1,000 
each  given  by  that  will  to  tbe  complainants; 
these  ladies  at  that  time  being  unmarried. 

Tbe  bearing  In  this  cause  has  been  limited 
to  the  questions  raised  by  the  answers  of  the 
defendant  Wallace  I.  Frost  and  the  Mechan- 
ics' Building  &  Loan  Association,  No.  1,  of 
Vineland,  regarding  the  lot  conveyed  by  Tru- 
man Mabbett  Jr.,  in  1896  to  Deyo,  and  since 
purchased  by  the  defendant  Frost,  and  im- 
proved by  blm  by  the  erection  thereon  of  a 
dwelling  house  costing  several  thousand  dol- 
lars. Tbe  answers  of  the  defendant  S^st 
and  of  his  mortgagee,  tbe  Mechanics'  Build- 
ing &  Loan  Association,  No.  1,  of  Vineland, 
deny  that  tbe  complainants'  legacies  are 
charged  on  Frost's  lot  of  land,  and  also  set 
up  certain  equities  applicable  to  the  situa- 
tion, in  case  the  legacies  should  be  held  to  be 
charged  on  the  lands,  disclosing  in  substance 
this  situation:  On  the  death  of  the  testator 
in  1892,  his  son  Truman  Mabbett  Jr.,  entered 
Into  the  possession  of  the  premises.  His 
mother,  who  under  the  will  had  certain 
rights  given  her,  died  on  January  28,  1895. 
Mr.  Truman  Mabbett  Jr.,  on  February  18, 
1895,  obtained  the  complainants,  who  were 
bis  nieces,  and  were  legatees  under  his 
father's  will,  to  accept  a  mortgage  which  he 
made  to  them,   which  declared   "that   this 
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mortgage  Ig  given  to  secure  tbe  parties  of  the 
second  part  In  the  payment  of  two  certain  leg- 
acies of  91,000  each,  given  to  them  by  the  last 
wUl  and  testament  of  Truman  Mabbett,  Sr., 
deceased,  said  will  being  on  record  In  the  sur- 
rogate's office  of  the  county  of  Cumberland." 
This  mortgage  covers  the  property  of  which 
Truman  Mabbett,  Sr.,  died  seised,  including 
that  portion  of  those  lands  which  has  since 
come  to  be  owned  by  the  defendant  Frost 
Shortly  after  tbe  giving  of  this  mortgage  to 
the  I^^atees,  the  homestead  property,  part  of 
the  land  in  question,  situate  at  the  corner  of 
Myrtle  avenue  and  Landls  avenue,  was  in- 
jured by  fire  to  the  amount  of  sev^al  hun- 
dred dollars.  Truman  Mabbett,  Jr.,  who  was 
then  in  the  enjoyment  of  the  premises  under 
the  devise  of  his  father's  will,  was  desirous 
•f  having  the  property  restored. 

The  complainants  were  both  of  them  sworn 
in  this  cause  as  witnesses,  and  both  endeav- 
wed  to  create  tbe  impression  that  they  had 
no  aoquaintance  whatever  with  the  fact  that 
the  property  had  become  seriously  injured  by 
flre,  and  with  tbe  desire  of  this  uncle,  Tru- 
man Mabbett,  Jr.,  that  it  should  be  restored. 
They  attempted  to  show  that  the  mortgage  to 
secure  their  legacies  which  their  uncle,  Tru- 
man Mabbett,  Jr.,  gave  to  them,  was  his  sole 
act,  done  without  their  knowledge  or  arrange- 
ment. I  was  not  satisfied  with  the  frank- 
ness of  their  disclosure  of  their  knowledge  on 
these  subjects.  They  are  sisters,  and  nieces 
of  Trmnan  Mabbett,  Jr.,  and  quite  obviously 
they  were  in  constant  Interchange  of  com- 
munications, although  they  did  not  live  to- 
gether. Their  manner  of  testifying  did  not 
convey  to  me  the  idea  that  they  were  sincere- 
ly erpressing  all  their  knowledge  regarding 
their  mortgage  and  their  uncle's  dealings  with 
the  property.  The  complainants  deny  that 
they  assented  to  the  making  of  the  mortgage 
to  them  to  secure  their  lega(aes.  They  deny 
that  they  even  knew  anything  about  it,  or 
ever  accepted  it;  but  the  evidence  shows  that 
they  both  recognized  and  accepted  that  mort- 
gage by  the  release  of  November,  1895,  and 
that  one  of  tbe  complainants,  Mrs.  Magoffin, 
pledged  her  Interest  in  it  to  her  mother  as  se- 
curity for  tbe  payment  of  $1,000,  and  all  the 
proof  goes  to  show  that  they  had  always  ac- 
cepted the  mortgage  as  representing  their 
claims  to  the  legacies.  Tbe  evidence  also 
clearly  indicates  by  various  circumstances 
that  the  complainants  knew  of  this  Intended 
restoration  of  the  homestead  by  Truman  Mab- 
bett, Jr.,  and  that  he  needed  to  raise  money 
for  that  ptnpoee.  The  restoration  of  the 
homestead  inured  to  their  benefit  as  holders 
of  the  mortgage,  which  had  already  been 
made  to  them  securing  their  legacies,  for  that 
mortgage  covered  the  homestead  property. 
Mr.  Truman  Mabbett,  Jr.,  was  unable  to  ob- 
tain anybody  to  restore  tbe  homestead,  unless 
tbe  repairer  was  previously  secured  for  the 
payment  of  the  bill  for  repairs.  Mr.  Mab- 
bett bad  come  to  be  in  embarrassed  circum- 
stances, and  it  was  threatened  that  bis  prop- 


erty might  be  applied  by  bis  creditors  to  the 
satisfaction  of  their  debts.  Some  special  ar- 
rangement was  necessary  to  enable  tbe  restor- 
ation of  tbe  homestead  to  be  made.  This  was 
effected  In  this  way:  Mr.  Mabbett  secured 
Mr.  Deyo,  a  carpenter  and  builder,  to  make 
tbe  restoration,  under  an  agreement  with  Mr. 
Deyo  that  a  portion  of  tbe  premises  (whereof 
Truman  Mabbett,  Sr.,  had  died  seised,  and 
which  was  included  in  the  mortgage  made  by 
Truman  Mabbett,  Jr.,  to  the  complainants  In 
this  case)  should  be  conveyed  to  Mr.  Deyo, 
free  and  clear  of  all  incumttrance,  as  his  (De- 
yo's)  compensation  for  the  work,  labor,  and 
material  to  be  by  him  furnished  in  the  restor- 
ation of  the  homestead  property.  That  this 
was  intended  by  all  tbe  parties,  Mr.  Truman 
Mabbett,  Jr.,  Mr.  Deyo,  and  the  two  com- 
plainants, is,  I  think,  clearly  indicated  by  all 
tbe  evidence  on  this  phase  of  the  case.  Mr. 
Mabbett,  Jr.,  obtained  the  complainants  to  ex- 
ecute a  release  of  their  mortgage  on  the  par- 
ticular lot  which  was  to  be  conveyed  to  Mi;, 
Deyo.  Such  a  release  was  executed  by  both 
complainants  on  November  25,  1895,  referring 
specifically  to  the  complainants'  mortgage, 
which  on  its  face  declared  itself  to  have  been 
made  to  secure  the  payment  of  their  legacies. 

The  testimony  satisfies  me  that  up  to  this 
time  neither  of  the  complainants  knew  as  a 
fact  that  their  legacies  under  the  will  of 
Truman  Mabbett,  Sr.,  were  charged  by  law 
on  the  land  whereof  Truman  Mabbett,  Sr., 
had  died  seised,  of  which  the  mortgaged 
premises  were  a  part  The  answer  of  the  de- 
fendant Frost  denies  that  tbe  legacies  are  by 
tbe  terms  of  tbe  will  of  Truman  Mabbett, 
Sr.,  chained  on  the  land  passing  under  that 
will.  At  the  opening  of  the  hearing  of  this 
cause  I  made  known  to  counsel  on  both  sides 
my  opinion  that  under  the  decision  in  Cor- 
wine  V.  Oorwine,  24  N.  J.  Eq.  679,  the  real 
and  personal  property  of  Truman  Mabbett, 
Sr.,  having  by  the  residuary  clause  of  bis 
will  been  passed  in  a  blended  mass  to  his 
residuary  legatee,  the  operation  and  effect 
of  that  residuary  gift  was  to  charge  all 
precedent  money  legacies  upon  the  whole 
estate.  This  principle  is  so  well  settled  in 
this  state  that  I  do  not  consider  It  open  for 
argument  Counsel  have  proceeded  with  the 
hearing  of  this  cause  upon  that  assumption. 

The  inducements  which  led  to  tbe  making 
of  the  complainant's  mortgage  are  strongly 
Indicated  by  the  circumstances  existing  at 
that  time.  Mr.  Truman  Mabbett,  Jr.,  is  now 
dead,  and  his  testimony  cannot  be  bad. 
Mrs.  Charity  Mabbett  widow  of  Truman 
Mabbett,  Sr.,  died  in  January,  1895.  Her 
death  freed  the  lands  devised  from  any  lia- 
bility to  be  sold  for  her  support  under  the 
provisions  of  the  will  of  Mabbett  Sr.  Mr. 
Truman  Mabbett,  Jr.,  the  devisee  of  the  lands, 
had  at  this  time  become  financially  embar- 
rassed, and  in  February,  1895.  the  mortgage 
was  made  by  him  to  the  complainants,  which 
declares,  as  above  stated,  that  it  was  given 
to   secure   the   payment   of  their   legacies. 
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There  Is  every  probability  that  this  mortgage 
was  made  by  Mr.  Tmman  Mabbett,  Jr^  to 
his  nieces,  the  complainants,  with  tbelr  as< 
sent,  under  the  belief  that  they  wete  in  fact 
otherwise  unprotected;  neither  party  know- 
ing that  the  law  made  the  legacies  a  charge 
on  the  lands,  because  of  the  residuary  gift 
of  the  whole  estate.  There  is  no  doubt  that 
Mabbett,  Jr.,  dealt  with  the  complainants  in 
good  faith,  Intending  to  secure  their  legacies 
by  the  mortgage,  and  that  they  accepted  that 
security  as  a  settlement  of  their  legacies. 

If  the  matter  had  remained  In  its  orlgrlnal 
position,  where  only  the  complainants  and 
Mabbett,  Jr.,  were  interested,  it  is  quite 
probable  that  the  complainants  might,  as 
against  him,  insist  that  their  legacy  charge 
Should  be  enforced  against  the  devised  lands 
which  come  to  him.  That  was  the  situation 
in  Schanck  v.  Arrowsmlth,  9  N.  J.  Bq.  314, 
which  la  cited  by  the  counsel  for  complain- 
ants as  controlling  the  decision  of  this  case. 
That  bill  was  filed  to  enforce  a  legacy  charge 
on  lands  for  which  the  legatee,  without  re- 
ceiving payment  of  her  legacy,  had  given  a 
receipt  in  full  to  the  devisee  of  those  lands. 
The  chancellor  enforced  the  legacy  as  a 
charge  on  the  lands— as  against  the  devisee, 
because  the  mere  signing  of  a  receipt  was  not 
a  discharge,  unless  the  money  was  actually 
paid;  as  against  the  mortgagee  Of  the  devi- 
see, because  that  mortgagee  did  not  know  that 
he  had  been  misled  by  the  receipt  or  by  the 
(MHiduct  of  the  legatee;  as  against  the  Judg- 
ment creditor  of  the  devisee,  because  he 
Imew  that  the  legacies  had  not  been  paid, 
and  had  not  given  any  credit  to  the  devisee 
on  the  tialth  of  his  ownership  of  the  devised 
lands  free  of  the  lien  of  the  legacy.  The 
dedsion  Is  based  upon  the  ascertained  fact 
that  "neither  the  Judgment  creditor  nor  the 
mortgagee  lose  anything  by  any  confidence 
they  placed  in  the  fact  that  the  receipts  were 
t;lven.  They  were  mistaken  in  the  law." 
That  is  not  the  situation  of  affairs  in  the  case 
at  bar.  Whatever  might  have  been  the  equi- 
ties between  Truman  Mabbett,  Jr.,  the  devi- 
see and  mortgagor,  and  his  nieces,  the  com- 
plainants, they  are  not  presently  in  conten- 
tion. It  is  the  equities  of  Mr.  Frost  and  his 
mortgagee,  claiming  under  Mr.  Deyo,  which 
are  ho-e  to  be  determined. 

tVhen  the  homestead  was  injured  by  the 
fire,  both  Truman  Mabbett,  Jr.,  who  owned 
the  lands,  and  the  complainants,  who  held 
the'  mortgage  covering  both  the  homestead 
and  the.  Myrtle  avenne  lot,  afterwards  con- 
veyed to  Deyo,  were  interested  in  the  restora- 
tion of  the  homestead.  There  was  no  mon- 
ey to  be  had  for  the  purpose,  unless  it  were 
raised  by  dealing  with  the  land  Itself.  Deyo 
was  a  builder.  It  was  arranged  tLat,  If  he 
would  rebolld  the  homestead,  he  should  have 
tbe  Myrtle  avenne  lot  clear  of  Incumbrance 
for  his  pay.    The  complainants  would  get  tbe 


benefit  of  the  increased  value  of  the  mort- 
gaged premises  by  reason  of  the  restoration 
of  the  homestead.  I  am  satisfied  the  com- 
plainants assented  to  the  plan,  and  that  they 
released  the  Myrtle  avenne  lot  to  Deyo  free 
from  any  claim  that  they  might  have  upon  it 
Deyo  believed  he  was  receiving  a  title  to  that 
lot  dear  of  encumbrance.  He  rebuilt  the 
homestead,  and  complainants,  as  mortgagees, 
thus  got  a  beneficial  consideration  for  their 
release.  Afterwards  Deyo  sold  the  lot  By 
intermediate  conveyances  the  defendant 
Frost  became  ownw  of  it  and  has  Improved 
it  by  erecting  a  dwelling  on  It  worth  sevo'al 
thousand  dollars.  He  has  mortgaged  It  to 
the  defendant  building  association.  The  com- 
plainants, more  than  seven  years  after  tfaey 
bad  accepted  and  dealt  with  their  mortgage 
as  representing  their  legacies,  and  after  Deyo 
and  the  defendant  Frost,  who  claims  under 
him,  have  irretrievably  changed  their  posi- 
tions, and  spent  their  money  oa  tbe  released 
Myrtle  avenue  lot,  now.ask  this  court  to  de- 
clare that  the  mortgage  was  not  a  substi- 
tuted security  in  place  of  the  legacy  charge, 
ttiat  the  release  given  by  tbe  complainants 
did  not  affect  the  lien  of  their  legacies  on 
that  lot,  and  to  make  a  decree  which  will  en- 
able the  complainants  to  retain  the  values 
they  have  received  by  Deyo's  improvement 
of  their  mortgaged  premises,  and  at  tbe 
same  time  to  hold  the  Deyo-Frost  lot  (which 
the  complainants  bad  released  from  their 
claim),  with  Its  value  greatly  Increased  by 
buildings  since  erected  on  it  in  the  belief 
that  the  complainants  had  released  It  The 
complainants,  by  releasing  their  mortgage, 
and  dealing  with  it  as  tbe  substitute  for  and 
representative  of  their  legacies.  Invited  Deyo 
to  Invest  his  money  upon  the  assumptiOD 
that  the  lot  be  received  as  his  pay  for  restor- 
ing the  homestead  was  clear  of  the  com- 
plainants' claim.  Deyo's  successors  la  own- 
ership of  that  lot  have  ail  dealt  with  it  accept- 
ing the  complainants'  view.  They  have  part- 
ed with  their  money,  and  cannot  be  restored 
to  their  former  position  by  a  surrender  of  tbe 
complainants'  mortgage,  permitting  the  com- 
plainants to  enforce  their  undisclosed  legacy 
charge.  To  make  a  decree  that  notwith- 
standing these  Incidents,  the  legacies  sbail  be 
charged  on  the  Deyo  lot  (now  Frost's),  would 
be  peculiarly  inequitable,  in  view  of  the  com- 
plainants' inaction  and  acquiescence  In  tbe 
situation  while  Deyo  and  his  successors  In 
ownership  were  constantly  investing  more 
money  upon  the  lot  relying  upon  the  com- 
plainants' release  of  their  mortgage  secur- 
ing their  legacies  as  a  full  settlement  of  their 
claim  under  the  will  of  Truman  Mabbett  Sr. 
The  complainants'  bill  should  be  dismiss- 
ed, with  costs,  as  against  the  defendants  Wal- 
lace I.  Frost  and  wife,  and  his  mortgagee, 
the  Mechanics'  Building  &  Loan  Association, 
No.  1,  of  Vlneland. 
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STRONO  T.  SMITH  et  tL 

(OoHrt  At  Cbanoezy  of  Ncv  Jeney.    Jnae  18, 
19M.) 

IfOBTOAen— OAia— ABSENCB    OT    KOBTOAOKB— 
FEKrUDIOB— BHUUB. 

1.  After  decree  «f  foreelosnre  of  a  fint  mort- 
(age,  a  rule  to  show  cause  why  the  decree 
abould  not  be  opened  to  permit  a  defense  wa« 
allowed,  and  the  sale  restrained  until  disposi- 
tion of  the  rule.  The  sale  was  adjourned  by 
weekly  adjoumiaeatB  not  advertised,  and  tha 
rule  discharged  on  the  day  preceding  the  last 
adjourned  day.  The  holders  of  the  third  and 
fourth  mortgages  had  relied  on  their  brolcer  to 
inform  thera  of  the  day  of  sale,  and  when  the 
broker  heard,  on  the  morning  of  the  day  of 
■ale,  that  the  sale  would  t^ke  place  that  aXter- 
noon,  he  went  to  the  city  where  the  sale  was 
to  take  place,  and  endeavored  to  secure  another 
edjoamment,  but  was  unable  to  do  so,  and  waa 
unable  to  obtain  an  acreement  from  the  agent 
of  complainant  in  foreclosure  for  a  less  per- 
centage than  that  required  from  a  purchaser; 
he  not  having  a  sufficient  amount  widi  him  to 
pay  the  required  percentag*.  The  property 
vas  sold  for  a  sum  insufficient  to  produce  any* 
thing  for  the  third  and  fourth  mortgages,  and 
the  moi^agees  therein  petitioned  for  a  resale; 
filing  amoavita  showing  that,  on  a  resale,  re* 
aponsible  parties  would  attend  and  bid  $82,000, 
an  amount  sufficient  to  satisfy  the  mortgage  iur 
vestments,  ^eld  that,  under  the  facts,  a  resale 
would  b«  ordered,  on  eonditiMi  that  the  petition- 
•ra  give  bond  conditioned  that  a  responsibla 
purchaser  would  attend  and  bid  at  least  $82,* 
000,  and  pay  the  amount  of  the  bid  in  case  of  a 
purchase  oy  him,  and,  in  case  of  default,  to  pay 
the  fint  and  second  mortgages,  with  all  ex- 
penae«. 

Salt  bjr  AHee  Strong  against  Bernard 
Smith  and  othen  to  forecloae  a  mortgage. 
Decree  for  complainant,  and  Henry  B.  Smith 
and  another  petition  to  set  aside  a  mortgage 
•ale  bad  under  the  decree  of  foredomire.  Fe> 
titioB  granted  on  conditions. 

Alan  H.  Strong  and  JohQ  B.  Hardin,  (or 
petitioners.  Edmund  Wilson,  Frederick  W. 
Hope,  and  Mr.-  Blackwell,  for  respondents. 

BEBGBN,  v.  a  Application  Is  made  to 
bave  set  aside  a  sale  of  lands  in  the  county 
of  Monmouth,  In  this  state,  made  by  the 
sheriff  of  tbat  county  on  the  13tb  day  of 
May  las^  nnder  an  execution  Issued  out  of 
tbls  court,  as  the  result  of  proceedings  to 
foreclose  a  mortgage.  The  undisputed  facte 
are  as  follows:  Albert  O.  Spauldlng,  being 
the  owner  of  the  premises,  on  June  12,  1000, 
mortgaged  the  same  to  secure  the  payment 
of  $50,000  to  the  complainant  That  Spanld- 
ing  conveyed  the  same  to  Bernard  Smitb, 
April  14,  1901,  subject  to  this  mortgage,  and 
accepted  from  Smith,  as  part  payment,  a 
second  mortgage  on,  the  lands  for  $20,000. 
Tbat  Smith  subseauently,  and  In  August, 
1902,  mortgaged  the  lands  to  Abraham  8ar- 
torlos  to  secure  tbe  xwyment  of  $4,600,  and 
on  February  10,  1903,  further  Incumbered 
tbe  land,  by  giving  a  mortgage  to  one  Henry 
B.  Smith  to  secure  tbe  payment  of  $6,000; 
making  a  total  mortgage  indebtedness,  for 
principal,  of  $80,600.  That  the  complainant 
caused  her  mortgage  to  be  foreclosed  in  this 


court,  and  a  final  decree  In  ber  favor  was 
duly  made,  fixing  the  amount  doe  ber,  and 
decreeing  the  Issuing  of  a  fi.  fa.  for  tbe  sale 
of  the  lands,  to  be  directed  tD  the  sheriff  in 
the  county  of  Monmouth,  by  virtue  of  which 
the  lands  were  sold  on  May  13th  last  to  Al- 
bert G.  Spauldlng  for  $70,150;  that  being  tbe 
sum  due  on  the  first  and  second  mortgages 
held  by  tbe  complainant  and  the  purchaser, 
respectively;  the  sale  producing  nothing  for 
the  third  and  fourth  mortgagees. 

Tbe  question  we  are  now  asked  to  consider 
arises  over  tbe  application  of  Mr.  Sartorius 
and  Henry  B.  Smith— the  latter  not  being 
H  relative  of  tbe  owner  of  the  equity  of  re- 
demption—to have  this  sale  set  splde,  and  la 
support  of  which  they  have  presented  to  tbe 
court  their  petition,  duly  verified,  from  wbicb 
it  appears:  That  after  the  final  decree  in  the 
foreclosure  proceedings  had  been  made,  and 
the  property  advertised  for  sale,  the  owner 
of  the  equity  of  redemption  applied  to  this 
^urt  for,  and  was  allowed,  a  rule  to  show 
cause  why  tbe  decree  should  not  be  opened, 
and  he  be  permitted  to  set  up  a  defense  to  tbe 
foreclosure  proceedings.  This  rule  also  re- 
strained the  sheriff  tvom  selling  as  advertised 
nntll  the  disposition  of  the  rule.  Tbe  pile 
was  allowed  on  April  25,  1904,  and  was  dis- 
charged during  the  afternoon  of  May  12tb 
following;  tbe  sheriff  having  in  tbe  mean- 
time adjourned  the  sale  by  weekly  adjonm- 
ments,  not  advertised;  tbe  last  adjourned 
day  falling  on  May  13tb,  on  the  morning  of 
which,  and  about  10  o'clock  in  the  forenoon, 
tbe  sheriff's  deputy  was  served  with  a  copy 
of  tbe  order  discharging  the  rule.  Tbat  tbe 
loans  made  by  both  petitioners  to  Bernard 
Smitb  were  negotiated  by  David  Lamar,  a 
brother-in-law  of  Bernard  Smith,  who  In- 
fonoed  them,  after  the  allowance  of  the  rule 
staying  .the  sale,  that  the  date  of  the  sale 
was  uncertain,  bat  tbat  be  would  inform 
them  of  the  day  of  sale,  if  the  sale  should  be 
ordered,  in  ample  time  (or  them  to  attend  tbe 
sale,  and  that  they  were  not  so  informed,  and 
knew  nothing  of  the  sale  until  after  it  liad 
been  made,  nor  were  either  of  them  aware 
that  tbe  stay  bad  been  vacated-  Tbe  testi- 
mony of  the  sheriff  and  his  deputy  abows 
that,  on  the  morning  o(  May  IStb,  Lamar, 
who  represented  tbe  petitioners,  was  notified 
by  the  deputy  over  the  telephone  that  tbe 
sale  would  take  place  that  afternoon;  that 
Lamar,  tben  being  in  New  York  City,  com- 
plained of  the  short  notice,  and  asked  for  an 
adjournment;  that  the  deputy  Intimated  tbat 
perhaps  the  sheriff  would  allow  it,. but  be 
must  attend  and  make  the  application  in  per- 
son; .that  Lamar  went  to  Bed  Bank,  tbe 
place  of  sale,  and  made  his  application,  and 
was  told  by  the  sheriff  tbat  there  was  some 
misunderstanding,  as  he  at  first  thought  tltat 
one  of  the  adjournments  prior  to  tbe  rule  and 
stay  bad  been  on  the  application  of  tbe  com- 
plainant, but  he  had  since  been  convinced 
that  it  was  not  so,  and  that  both  of  the  priot 
adjournments  had  been  made  by  bim  as  sber- 
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Iff,  and  consequently  bis  discretion  was  ex- 
hausted, and  he  could  not  adjourn  the  sale 
without  consent  of  the  complainant,  where- 
npon  they  went  to  the  office  of  the  complain- 
ant's solicitor,  and  met  Mr.  Blackwell,  the 
New  York  counsel  of  the  complainant,  and 
Mr.  Cox,  the  agent  or  representatlTC  of  Mr. 
Spauldlng;  that  the  application  to  them  was 
fruitless,  they  demanding  that  the  sheriff 
should  sell;  that  Lamar  then  asked  that  the 
percentage  required  from  a  purchaser  should 
be  reduced  from  20  per  cent,  to  8  or  9  per 
cent,  as  that  was  all  ttae  money  be  had  with 
him.  This  request  was  also  refused,  Mr. 
Cox  saying  it  ought  to  be  all  cash.  The  sher- 
iff further  testified  that,  although  the  terms 
of  the  sale  required  the  payment  of  20  per 
cent,  it  was  not  exacted  from  Mr.  Spauldlng, 
because  previous  to  the  sale  there  was  an 
agreement  made  with  Mr.  Cox,  by  the  coun- 
sel of  the  complainant,  that,  if  be  bought,  no 
deposit  would  be  required. 

It  seems  to  me  that  this  uncontradicted 
state  of  facts  discloses  a  situation  which  jus- 
tifies affording  the  petitioners  an  opportunity 
to  protect  their  claims.  This  sale  had  been 
stayed  by  an  order  of  this  court  The  pre- 
cise day  the  questions  raised  might  be  dis- 
posed of  could  not  be  known  with  any  cer- 
tainty, and  holders  of  Incumbrances,  desiring 
to  protect  their  interests,  could  hardly  be  ex- 
pected to  attend  at  Red  Bank  to  listen  to  a 
weekly  adjournment,  and  they  were  justified 
In  relying  upon  the  promise  of  Mr.  Lamar  to 
give  them  reasonable  notice.  The  rule  hap- 
pened to  be  discharged  on  the  day  before  the 
time  to  which  the  sale  bad  been  last  adjourn- 
ed, and  to  force  the  sale  so  soon  after  the 
removal  of  the  stay  was,  in  a  sense,  oppres- 
sive. 

The  control  of  the  court  over  the  use  of  Its 
process  ought  to  be  liberally  exercised  to 
prevent  a  wrong.  In  this  case  the  sale  is  not 
to  an  indifferent  party,  but  to  a  prior  incum- 
brancer, who  can  suffer  no  Injury  if  protect- 
ed in  the  pasrment  of  his  debt;  and  the  con- 
trolling of  judicial  sales,  to  bring  about  eq- 
uitable results,  has  long  been  the  practice  of 
the  courts  of  this  state.  In  Campbell  v. 
Gardner,  11  N.  J.  Eq.  423,  fl»  Am.  Dec.  698, 
it  was  held  that,  whenever  an  Injury  was 
done  to  a  person  by  a  judicial  sale,  it  would 
be  set  aside  upon  showing  that  he  had  been 
prevented  from  attending  the  sale  by  fraud, 
mistake,  or  accident  Chancellor  Williamson, 
In  bis  opinion  in  this  case,  said:  "I  think, 
where  the  mortgagee  is  the  purchaser,  and 
tbe  party  applying  to  open  the  sale  dlers  to 
pay  all  tbe  money  due  upon  the  securities, 
and  there  has  been  really  a  mistake  upon 
ttie  part  of  the  owner  of  the  equity  of  re- 
demption, owing  to  which  the  property  has 
been  sacrificed,  the  court  ought  to  regard  an 
application  for  resale  with  more  Indulgence 
ttian  when  a  stranger  is  tbe  purchaser."  It 
does  not  appear  In  this  case,  in  my  judgment, 
that  the  property  was  sold  for  a  price  so  In- 
•deqiute  as,  standing  alone,  to  warrant  an 


order  for  resale,  but  In  all  cases  of  this  kind 
the  court  Is  bound  to  consider  the  special  cir- 
cumstances arising  la  each;  and,  as  between 
these  parties,  it  seems  to  me  the  property 
has  been  sacrificed,  so  far  as  concerns  the  in- 
terests of  the  third  and  fourth  mortgagees, 
and,  if  they  are  willing  to  insure  a  purchaser 
who  will  bid  a  sufficient  sum  to  indemnify 
the  first  and  second  mortgagees  against  loss, 
an  equitable  disposition  of  this  application 
requires  that  they  should  have  such  an  op- 
portunity. Tills  doctrine  Is  sustained  in  Mu- 
tual Life  Insurance  Co.  v.  Goddard,  33  N.  J. 
Eq.  482;  Rowaa  V.  Gongdon,  53  N.  J.  Bq. 
885,  33  Afl.  404. 

The  petitioners  submit  affidavits  showing 
that  persons  who  establish  their  financial  re- 
sponsibility under  oath  will  attend  a  resale 
of  this  land,  should  one  be  directed,  and  bid 
a  much  larger  sum  than  is  required  to  pro- 
tect the  petitioners'  debts.  The  Atlantic 
Realty  Company,  whose  president  swears 
that  it  is  a  large  real  estate  owner  in  this 
state,  agrees  to  attend  and  bid  at  least  the 
sum  of  $82,000,  and  to  comply  with  the  terms 
of  sale  if  the  successful  bidder.  Mr.  Samuel 
y.  Abel,  who  testifies  that  he  is  the  owner  of 
real  estate  in  the  city  of  New  York  having 
a  market  value  In  excess  of  $700,000,  agrees 
to  attend  and  bid  $82,000  for  this  property. 
Under  these  circumstances,  I  feel  disposed  to 
give  these  petitioners  an  opportunity  to  save 
their  Investments;  and  if  they  shall  within 
15  days  after  the  filing  of  these  conclusions 
enter  into  a  bond  to  the  complainant  and  Mr. 
Spauldlng,  with  surety,  to  be  approved  by 
this  court,  or  under  Its  direction,  in  tbe  warn 
of  $82,000,  conditioned  that,  in  tbe  event  of  a 
resale,  a  responsible  purchaser  will  attend 
and  bid  at  least  the  sum  bf  $82,000  for  said 
lands,  and  pay  the  amount  of  his  bid  if  the 
property  shall  be  struck  off  to  him,  and.  If 
default  be  made,  will  pay  whatever  may  be 
due  to  the  complainant  and  Albert  G.  Spauld- 
lng on  tbelr  respective  mortgages,  for  debt. 
Interest,  costs,  sheriff's  fees,  and  all  other  ex- 
penses of  making  the  sales,  then  I  will  ad- 
vise an  order  setting  aside  the  present  sale. 
But  if  such  bond  be  not  executed  and  deliv- 
ered within  the  time  mentioned,  then  I  will 
advise  an  order  refusing  the  prayer  of  tbe 
petition,  with  costs. 

«7  N.  J.  B.  SU) 
SULLIVAN  V.  BROWNING  et  aL 

(Court  of  Chancery  of  New  Jersey.     May  28, 
1004.) 

SraFACE    WATBB-r-DIVERSION  —  BIOBTS    OF   AD- 

JOIMNO    PBOPSIBTOBS — IfUISiLIfCX 

—INJUNCTION. 

1.  Though  oidinarily  an  allegation  in  a  bill 
that  a  roadway  Is  a  private  right  of  way,  and 
not  a  public  street,  would  be  deemed  an  aUega- 
tion  or  fact,  and  admitted  by  a  demurrer,  yet 
where  a  bill  alleges  facts  which  show  that  the 
roadway  is  a  public  highway  subjected   to  a 

gubllc  easement  of  travel,  an  averment  that  it 
I  not  a  public  highway  may  be  taken  as  a 
mere  statement  of  an  erroneous  legal  conclu* 
sion  not  admitted  by  demurrer. 
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2.  The  conatruction  by  a  landowner  of  struc- 
tures causing  the  surface  water  to  flow  onto  ad- 
joining land,  whereby  the  total  volume  of  sur- 
face water  flowing  over  such  land  is  so  in- 
creased  as  to  cause  damage,  gives  the  owner  of 
•nch  land  no  right  of  action. 

8.  Under  the  facts  held,  that  the  complain- 
ant's case  rested  upon  an  alleged  legal  right 
which  has  never  been  recognized  in  New  Jei^ 
aej,  and  which  would  be  an  exception  to  a  well- 
settled  rule  of  law,  and  that  therefore  complain- 
ant must  establish  her  doubtful  legal  right  at 
law  before  the  same  can  be  enforced  by  an  is- 
jnnction  in  this  court. 

Bill  by  Mary  F.  Sullivan  against  Frederick 
R.  Browning  and  otbera.  On  demurrer  to  tbe 
bllL    Demurrer  sustained. 

Howe  &  Davis,  for  demurrants.  W.  Bradr 
ford  Smith,  for  complainant. 

STEVENSON,  V.  C  The  blU  alleges  that 
the  complainant  owns  a  tract  of  land  in  tbe 
town  of  West  Orange,  "extending  from  tbe 
easterly  side  of  Glen  avenue,  in  Llewellyn 
Park,  in  an  easterly  direction  to  tlie  westerly 
line  of  Eagle  Rock  Road,"  and  in  189S  "laid 
oat  a  street  or  road  over  and  across  her  said 
lands  extending  the  entire  length  thereof 
from  Glen  avenue  to  said  Eagle  Rock  Road, 
and  caused  the  same  to  be  worked  and  grad- 
ed, and  a  map  to  be  made  of  said  lands 
showing  said  street  or  road,  whereon  build- 
ing lots  were  delineated  fronting  upon  said 
street  or  road,  which  said  street  or  road  was 
designated  upon  said  map  and  has  since  been 
known  as  'Llewellyn  Avenue';  and  that  since 
tbe  making  of  said  map  tbe  complainant  has 
sold  to  various  persons  aa  many  as  twenty- 
two  building  lots  upon  either  side  of  said 
Uewellyn  avenue,  having  a  frontage  of  twen- 
ty-five feet  or  more,  each,  upon  said  avenue, 
upon  which  lots  a  number  of  the  owners 
thereof  have  constructed  as  many  as  sixteen 
dwelling  houses."  The  length  of  Llewellyn 
avenue  from  Glen  avenue  to  said  Eagle  Rock 
Road  Is  about  1,400  feet  All  of  the  lands 
fronting  upon  the  northerly  side  of  Llewellyn 
avenue  are  owned  by  the  complainant  and 
tier  grantees.  Tbe  lands  upon  tbe  southerly 
«lde  of  Llewellyn  avenue  for  a  distance  of 
sec  feet  from  Eagle  Rock  Road  are  also 
-owned  by  the  complainant  and  her  grantees, 
and  the  rest  of  the  frontage  on  the  souther- 
ly side  of  Llewellyn  avenue,  about  850  feet 
In  length,  is  owned  by  the  three  defendants, 
-devisees  of  Ross  O.  Browning,  deceased,  and 
was  never  owned  by  the  complainant.  The 
-complainant  is  still  the  owner  of  large  por- 
tions of  the  lands  on  each  side  of  Llewellyn 
avenue.  The  land  over  which  Llewellyn 
avenue  is  laid  is  about  92  feet  lower  at 
Eagle  Rock  Road  than  at  Glen  avenue,  and 
the  steepest  grade  la  on  the  westerly  portion 
In  front  of  the  land  of  the  defendants  Brown- 
ing, The  general  slope  of  the  lands  lying 
between  Glen  avenue  and  Eagle  Rock  Road 
through  which  Llewellyn  avenue  Is  laid  out, 
and  of  tbe  lands  southerly  therefrom,  la  In 
a  southeasterly  direction.  The  surface  wa- 
ter from  lands  immediately  south  of  Llewel- 
lyn avenue  and  from  landa  west  of  Glen 


avenue.  If  undiverted,  flows  In  a  southeast- 
erly direction,  and  reaches  Eagle  Rock  Road 
or  Its  continuation  several  hundred  feet 
south  of  Llewellyn  avenue.  The  complain- 
ant has  resided  upon  her  lands  for  more 
than  SO  years  last  past,  and  during  all  that 
period  the  surface  water  has  followed  the 
natural  slope  of  the  land  In  a  southeasterly 
direction  over  the  land  of  the  Brownings, 
and  away  from  the  lands  of  the  complainant 
Since  Llewellyn  avenue  was  laid  out  It  has 
not  been  until  recently,  and  from  the  slope 
of  the  lands  cannot  be,  naturally  subject  to 
the  flow  of  surface  water  from  the  lands  of 
tbe  defendants. 

The  said  Ross  O.  Browning,  now  deceased. 
In  or  about  1896  conveyed  to  the  defendant 
Thomas  N.  Foster  a  parcel  of  land  fronting 
upon  the  easterly  side  of  Glen  avenue,  the 
northerly  line  of  which  parcel  "is  about  284 
feet  In  length,  and  runs  parallel,  or  nearly 
so,  with  the  southerly  line  of  Llewellyn  ave- 
nue, and  about  50  feet  southerly  therefrom." 
Ross  C.  Browning  and  Foster  made  an  agreo- 
ment  November  26,  1896,  to  the  effect  that 
the  strip  of  land  belonging  to  Ross  O.  Brown- 
ing north  of  the  parcel  conveyed  to  Foster 
was  to  be  used  for  a  roadway  to  lands  to  the 
east  thereof,  or.  If  not  used  for  such  purpose^ 
should  be  offered  to  said  Foster  for  purchase^ 
This  agreement  was  recorded  In  the  Essex 
county  register's  ofllce.  It  will  not  be  nec- 
essary to  set  forth  In  detail  the  relations  be- 
tween the  defendants  the  three  Brownings 
and  the  defendant  Foster,  Inasmuch  as  the 
case  win  be  disposed  of  without  reference 
to  the  above-mentioned  agreement  and  In 
the  same  way  as  If  the  Brownings  owned  tb« 
entire  Foster  tract 

The  injury  complained  of  conslsta  In  the 
construction  by  the  defendants  on  their  land 
of  "bunkers,"  which  are  described  as  "arti- 
ficially constructed  mounds  of  earth  raised 
above  tbe  elevation  of  the  surrounding  .land 
at  a  sufficient  height  to  divert  the  flow  of 
surface  water."  These  bunkers  "run  In  a 
direction  so  that  If  continued  to  aald  Llewel- 
lyn avenue,  they  would  strike  the  same  at  an 
angle  of  about  45°,  so  that  the  water  Inter- 
cepted by  them  Is  turned  from  Its  natural 
flow  In  a  southeasterly  direction  over  landa 
of  the  said  Browning  and  of  said  Foster, 
and  is  diverted  In  a  northeasterly  direction 
towards  and  upon  said  Llewellyn  avenue." 
There  are  four  of  these  bunkers  located  on 
the  land  of  the  defendants,  which  have  the 
effect  to  divert  the  surface  water  as  above 
stated,  and  cause  it  to  fiow  Into  Llewellyn 
avenue.  The  damage  complained  of  arises 
wholly  from  the  Increase  In  the  fiowage  of 
water  In  and  along  Uewellyn  avenue  In 
times  of  rain.  While  before  the  construction 
of  these  bunkers  the  "fiow  of  surface  water 
down  said  Llewellyn  avenue  was  never,  In 
the  times  of  heaviest  rains  or  at  any  other 
time,  sufficient  to  wash  out  or  Injure  the  sup- 
face  of  Llewellyn  avenue  or  the  gutters  or 
walks  thereof,  or  the  property"  of  the  com- 
plainant fronting  on  Llewellyn  avenua  alnca 
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th«  constrnctlon  of  the  bnnken  "vast  and 
unusual  Quantities  of  Surface  water  divert- 
ed by  said  bunkers  flow  down  the  said  Llew- 
ellyn avenue,  and  undermine  and  wash  away 
and  Injure  Llewellyn  avenue  and  the  gutters 
and  walks  thereof,  and  wash  over  and  injure 
the  property"  of  the  complainant  "fronting 
thereon."  The  bill  alleges  that  "said  Llewel- 
lyn avenne  is  not  a  public  street,  and  has 
not  been  acquired  by  the  said  town  of  West 
Orange,  and  the  title  to  the  land  within  the 
lines  of  said  avenue  Is'  vested"  in  the  com- 
plainant and  her  grantees  to  the  center  line 
of  the  aVenue,  subject  to  the  easement  of  the 
complainant  and  her  grantees  "to  use  the 
same  as  a  street  for  ingress  and  egress,"  and 
tliat  no  person  except  the  complainant  and 
ber  grantees  "lias  any  right,  interest,  ease- 
ment, or  control  in  or  over  the  lands  in  said 
avenue." 

1.  I  think  It  is  a  serious  question  whether, 
upon  this  demurrer,  Llewellyn  avenue  must 
not  be  considered  as  a  public  highway  unac- 
cepted by  the  public  authorities,  but  sub- 
jected to  the  public  easement  of  travel.  The 
facts  are  abundantly  stated  at  the  com- 
mencement of  the  bill  of  complaint  from 
which  the  legal  inference  must  be  drawn  that 
Llewellyn  avenue  Is  a  public  street  in  the 
sense  above  stated.  Subsequently  the  bill  al- 
leges that  Llewellyn  avenue  is  not  a  public 
street,  and  has  not  been  acquired  by  the 
town  of  West  Orange.  No  explanation  Is  of- 
fered of  the  facts  first  set  forth  which  fix  the 
character  of  this  avenue  as  a  public  high- 
way. In  my  opinion,  there  are  strong 
grounds  for  holding  that,  taking  this  bill  as 
a  whole,  the  allegation  that  Llewellyn  ave- 
nue is  not  a  public  street  must  be  deemed  a 
mere  statement  of  a  legal  conclusion,  and  an 
erroneous  conclusion  based  upon  the  idea 
that,  before  the  street  could  be  subjected  to 
the  public  easement,  It  must  In  sonie  way 
have  been  "acquired  by  the  said  town  of 
West  Orange."  Ordinarily,  an  allegatloii  In 
the  bill  of  complaint  that  a  roadway  was 
merely  a  private  right  of  way,  and  not  a 
public  street,  would  be  deemed  an  allegation 
of  fact,  and  would  be  admitted  to  be  true  by 
a  demurrer;  but  when  a  bill  alleges  facts 
which  show  that  the  roadway  Is  a  public 
highway  in  the  sense  of  being  subjected  to 
the  public  easement  of  travel,  a  bald  aver- 
ment that  the  roadway  is  not  a  public  high- 
way may  well  be  taken  as  a  mere  statement 
of  an  erroneous  legal  conclusion,  and  there- 
fore is  not,  under  the  old  rule  of  equity  plead- 
ing, admitted  to  be  true  by  a  demurrer. 

2.  The  bill  does  not  show  that  the  opera- 
tions of  the  defendants  on  their  own  land 
have  the  (BfTect  to  divert  into  Llewellyn  ave- 
nue any  waters  which  do  not  naturally  fall 
or  collect  on  the  defendants'  land.  It  la 
true  that  the  defendants  have  constructed 
"a  brick  and  stone  culvert  upon  the  easterly 
side  of  Glen  avenue  a  few  feet  south  of  said 
Llewellyn  avenue,  connected  with  said  cnl- 
Tert  being  a,  four-inch  drain  pipe  tluvugh 


Which  to  discharge  fii«  water  from  said  cul- 
vert," but  it  does  not  appear,  nor  can  It 
properly  on  this  argument  be  inferred,  that 
the  culvert  Is  employed  to  transmit  the  sur- 
face water  from  lands  lying  westerly  of  the 
land  of  the  defendants  Browning.  If  it 
might  be  Inferred  that  this  culvert  probably 
attends  under  and  through  Glen  avenue  so  as 
to  collect  and  lead  water  from  the  westerly 
side  of  Glen  avenue  onto  the  lands  of  the 
defendants,  from  which  Ibnd  it  is  then  divert- 
ed by  the  bunkers  into  Llewellyn  avenue,  cer- 
tain questions  would  be  presented  for  dis- 
cussion which  now  need  not  be  considered. 
I  have  no  right  in  the  consideration  of  this 
case  to  assume  that  any  surface  water  is  di- 
verted Into  Llewellyn  avenue  by  the  defend- 
ants which  does  not  naturally  fall  upon  or 
flow  into  the  defendants'  land. 

5.  Mo  claim  Is  made  that  the  defendants 
use  their  land  as  a  reservoir  to  collect  a 
large  quantity  of  surface  water,  which  they 
subsequently  discharge  in  a  body  or  In  un- 
reasonable amounts  upon  the  land  of  the 
complainant.  It  Is  the  surface  water  as  it 
falls  and  as  It  flows  which  tlie  defendants  are 
charged  with  diverting. 

4.  No  damage  is  complained  of  resulting 
from  the  immediate  discharge  of  surface  wa- 
ter upon  and  against  the  complainant's  land. 
It  Is  not  pretended  that  these  bunkers  con- 
dense the  surface  water  which  offaerwise 
would  flow  in  a  wide  sheet  into  a  narrow 
channel,  and  thus  cause  the  same  to  be  spout- 
ed into  the  land  of  the  complainant,  so  as  to 
wash  away  the  gutters  and  walks  of  Llew- 
ellyn avenne.  For  all  that  appears  in  this 
bill,  precisely  the  same  damage  of  which  the 
bill  complains  would  be  caused  if,  instead  of 
maintaining  these  bunkers,  the  defendants 
should  fill  in  their  land  and  grade  it  toward 
Llewellyn  avenue,  and  thereby  cause  the  en- 
tire surface  water  naturally  falling  upon  or 
flowing  into  it  to  drain  oft  Into  Llewellyn 
avenue.  In  such  a  case,  apparently,  the  In- 
creased flowage  in  the  gutters  of  Uewellyn 
avenue  of  which  the  complainant  complains 
would  produce  the  very  damage  described  in 
the  bill. 

6.  Taking  the  case  as  favorably  for  the 
complainant  as  it  Is  possible  to  do  upon  this 
demurrer— even  allowing  that  Llewellyn  av- 
enue must  be  deemed  not  to  be  a  public 
street— I  think  the  grievance  of  the  complain- 
ant is  shown  to  be  a  clear  case  of  damnum 
absque  injuria.  The  damage  complained  of 
is  alleged  to  be  caused  by  a  diversion  of  sur* 
face  water  effected  by  the  defendants  on  their 
own  land,  by  which  such  water  which  former- 
ly ran  ofT  In  one  direction  is  made  to  nm  oft 
in  another.  It  Is  unnecessary  to  discuss  the 
large  number  of  cases  dealing  with  the  right 
of  the  occupier  of  land  to  get  rid  of  surface 
water,  hostls  communis,  as  best  he  can. 
The  decisions  are  somewhat  conflicting.  No 
doubt  the  more  recent  decisions  have  tended 
to  qualify  the  broader  definitions  of  the  earll. 
er  cases  of  the  right  of  the  landowner  te 
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Oeal  with  turface  water  In  any  tray  be  may 
•ee  fit  to  adopt  Probably  In  ttie  iutnre  far- 
tber  modifications  of  tbls  right  may  be  es- 
tabllahed.  Bat  in  tbia  case,  in  my  judgment, 
there  are  no  facts  presented  trbich  bring  It 
-within  any  recognized  exception  to  the  weH- 
•ettled  general  rule. 

In  Jessup  V.  Bamford  Brothers  Go.,  66  M. 
J.  Law,  641,  61  Atl.  147,  68  L.  B.  A.  S3»,  8S 
Am.  Bt  Kep.  S02,  Chief  Justice  Oummere 
quotes  with  approval  the  definition  of  the 
right  of  tile  landowner  to  deal  with  surface 
water  laid  down  in  the  leading  case  of  Gan- 
non T.  Hargadon,  10  Allen,  106,  87  Am.  Dec. 
625.  Part  of  this  definition  is  as  follows: 
*^or  Is  It  at  all  material  •  •  •  whether 
•  party  obstructs  or  changes  the  direction 
and  flow  of  surface  water  by  preventing  it 
from  coming  within  the  limits  of  bis  land  or 
by  erecting  barriers,  or  chauging  the  level  of 
the  soil  80  as  to  turn  It  off  in  a  new  course 
after  it  has  come  within  his  boundaries." 
The  present  case,  in  my  opinion,  comes  di- 
rectly within  the  principles  laid  down  in  Jes- 
sup ▼.  Bamford  Brothers  Oo.  and  the  other 
decisions  cited  in  the  majority  opinion  of  the 
Court  of  Errors  and  Appeals  In  that  case, 
nor  can  I  find  anything  In  the  dissenting 
opinion  filed  by  the  chancellor,  In  which  four 
other  members  of  the  court  concurred,  which 
in  any  way  tends  to  help  out  the  complain- 
ant in  this  case.  This  dissenting  opinion  is 
based  -upon  a  view  of  the  facts,  which,  un- 
der no  possibility,  could  be  entertained  in 
regard  to  this  case.  The  opinion  points  out 
that  the  occupier  of  land  cannot  *^!ollect 
the  surface  water  and  discharge  It  In  a  col- 
lected flow  In  unusual  quantities  or  upon  an 
unusual  place  on  the  adjoining  land."  It  fur- 
ther sets  forth  as  facts  proved  In  the  case 
that  the  building  of  the  defendant  was  so 
constructed  as  to  dam  up  the  surface  water 
and  discharge  it  through  a  small  ot)ening  In 
the  wall  orer  the  sidewalk,  so  as  to  cause 
in  winter  a  dangerous  accumulation  of  ice 
as  a  natural  result  The  plainttS  In  the  case 
sited  for  damages  caused  by  this  dangerous 
condition  6f  the  highway.  The  learned  cban- 
c^or  states  that  the  case  is  governed  by  the 
same  principle  which  would  be  applicable  if 
the  defendants  bad  dammed  up  the  surface 
water  by  their  wall,  and  then  discharged 
ttie  same  through  a  pipe  "In  suflkient  volume 
to  wash  away  the  sidewalk  and  gully  the 
street,"  and  thereby  create  a  public  nuisance. 
As  I  have  already  pointed  out.  In  this  pres- 
ent case  there  Is  not  the  slightest  pretense 
that  the  damage  t»  the  complainant's  prop- 
tfty  either  In  Llewellyn  avenue  or  along  Its 
border  is  cansed  directly  by  the  discharge  of 
■nrface  water  from  the  complainant's  land. 
The  complainant's  damage  Is  caused  by  the 
fiaet  that  the  defendants'  operations  on  their 
land  have  made  the  total  volume  of  surface 
water  flowing  down  Llewellyn  avenue  in 
tfmes  of  rain  greater  than  It  formerly  was. 
It  to  the  combined  surface  water,  Including 
botb  what  the  defendants  have  diverted  Into 
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this  street  and  what  naturally  Sows  Into  the 
street  from  other  lands,  which  causes  the 
damage  complained  of. 

6.  If  there  Is  any  error  In  holding  that  the 
law  of  New  Jersey  as  it  is  settled  to-day  fully 
justifies  the  defendants  In  dealing  with  the 
surface  water  on  their  property  In  the  man- 
ner complained  of  in  the  complainant's  bill. 
It  seems  to  me  to  be  entirely  safe  to  fall 
back  upon  the  conclusion  that,  at  any  rate, 
the  complainant's  right  is  not  clear— so  clear 
as  to  Justify  this  court  in  granting  an  injunc- 
tion. The  leading  cases  on  this  subject  are 
collected  In  Stewart's  Digest,  p.  620,  {  18  et 
seq.,  and  Supplement  p.  350,  {  6  et  seq.  Mo 
doubt  in  these  days  caution  should  be  ob- 
served not  to  extend  the  principle  laid  down 
and  Illustrated  in  the  cases  above  referred 
to.  Where  a  complainant  has  a  right  to  eq- 
uitable remedies.  If  his  legal  rights  have 
been  invaded,  the  more  modem  view  Is  that 
he  ought  not  to  be  turned  out  of  a  court  of 
equity,  and  compelled  to  resort  first  to  a 
court  of  law  for  the  establishment  of  his 
legal  rights,  and  then  Invited  back  into  the 
court  of  equity  In  order  to  obtain  the  only 
remedies  which  are  valuable  and  effectual  Id 
his  case.  It  Is  the  duty  of  this  court,  how- 
ever, to  apply  the  perfectly  well-settled  prin- 
ciples of  the  remedial  system  which  is  es- 
tablished In  this  state  without  regard  to  what 
may  or  may  not  be  done  In  other  Jurisdic- 
tlon&  The  complainant  practically  com- 
plains of  a  nuisance  resulting  from  certain 
operations  of  the  defendants  on  their  own 
land  affecting  the  fiowage  of  surface  water.' 
Upon  any  possible  view  of  the  facts  present- 
ed by  the  bill  it  seems  to  me  that  the  com- 
plainant is  asserting  a  legal  right  which  has 
never  been  recognized  In  this  state,  er,  flo 
far  as  appeara  from  the  researches  of  coun- 
sel Indicated  by  their  briefs.  In  any  Ameri- 
can or  English  decisions.  This  alleged  legal 
right,  moreover,  if  It  Is  ever  recognised  In 
this  state,  must  be  recognized  as  an  excep- 
tion to  a  well-settled  general  rule.  Plainly, 
the  complainant  under  our  present  Judldal 
system  must  fint  establish  her  alleged  legal 
right  in  a  court  of  law  before  It  can  be  eo^ 
forced  by  an  Injunction  In  this  court; 

The  Vlemurrer  will  be  sustained. 


FARBT  T.  FABMEBS*  A  MECHANICS' 

BANK  OP  MATAWAN. 

(Court  of  Chancery  of  New  Jersey.    June  fl^ 

1004.) 

AOOOrWT   STATCD  —  BANKS  —  OONTTirtTOtrS   A0« 

COtJUT— STATEMENTS  IN   PASSBOOK 

— FKAUD — KVIDENOK. 

1.  A  depositor  in  a  bonk  bad  passbooks  riiow- 
Ing  transactions  by  the  bank  covering  a  period 
of  10  years.  During  this  time  the  accounts 
were  balanced  several  times  each  year,  vouch- 
ers being  retnrned  for  all  the  items  charged, 
except  such  as  were  indicated  by  a  mark  on 
the  passbook,  and  the  account  was  shown  to 
have  been  overdrawn  several  times.  Held,  on  a 
bill  by  Uie  depositor  for  an  accounting,  that 
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the  accounts  in  the  passbook,  with  Touchers  re- 
turned, must  be  regarded  as  stated  accounts, 
which  could  be  opened  only  to  the  extent  that 
complainant  could  clearly  show  fraud  or  mis- 
take as  to  specified  items. 

2.  In  an  action  by  a  depositor  against  a  bank- 
er for  an  accounting  of  transactions  covering  a 
number  of  years,  during  which  time  statements 
ot  account  had  been  rendered  from  time  to  time, 
evidence  considered,  and  held  insufficient  to 
show  defendant  guilty  of  any  fraud. 

Bill  by  Edward  Farry  against  the  Fann- 
ers' &  Mechanics'  Bank  of  Matawan.  De- 
cree for  defendant 

Peter  Bentley  and  B.  V.  Llndabnry,  tor 
complainant.    O.  L.  Corbln,  for  defendant. 

EMEBY,  y.  O.  This  is  a  bill  by  a  deposit- 
or against  the  defendant,  with  whom  be 
kept  an  account,  from  September,  1892,  to 
November,  1900,  for  an  account  of  his  Mitire 
transactions  with  the  bank.  Except  from 
May  20,  1898,  to  March  10,  1809,  during  which 
period  be  made  no  deposits,  the  accoimt  was 
a  Tery  acttve  one;  the  charges  against  his 
account  aggregating  several  thousand  during 
the  time.  Complainant  had  passbooks  of  bis 
account  covering  the  entire  time,  and  during 
the  first  year  (1893)  the  account  was  bal- 
anced nine  times,  and  vouchers  to  the  ntmi- 
ber  of  732  returned,  according  to  the  pasa- 
tK>ok8.  In  1894  the  accounts  were  stated 
twice,  and  101  vouchers  returned;  in  1895, 
six  times,  and  630  vouchers  returned;  and 
twice  during  this  year,  in  the  balancing  of 
the  accounts  and  return  of  the  passbook  and 
•  vouchers,  the  account  was  stated  to  be  over- 
drawn—on August  7, 1895,  for  $143.74,  and  on 
October  11,  1895,  for  ?6.89.  In  1896  the  pass- 
book was  written  up  four  times,  1,111  vouch- 
ers returned,  and  the  account  shown  to  be 
overdrawn  on  December  5,  1896,  for  $295.40. 
In  1897  the  passbook  was  written  up  twice — 
once  on  June  22d,  when  660  vouchers  were 
returned,  and  an  overdraft  of  $28.06  was 
shown,  and  once  on  December  21, 1^7,  when 
999  vouchers  were  returned,  and  a  balance 
of  only  $7.76  was  shown.  On  March  2,  1898, 
93  vouchers  were  returned,  and  a  balance 
of  only  $1.90  to  complainant's  credit  was 
shown.  On  May  10,  1898,  the  complainant's 
exact  balance  appears  to  have  been  drawn 
out,  and  after  that  date  two  deposits  were 
made,  against  which  charges  of  the  same 
amount  were  subsequently  made— the  last 
charge,  June  2,  1898,  for  $493.08,  balancing 
the  entire  account  From  this  latter  date 
until  March  11,  1899,  there  were  no  further 
deposits  or  payments  on  either  side  until 
March  11,  1899,  when  the  account  was  re- 
opened, and  continued  until  November  13, 
1900,  when  the  complainant's  balance,  as 
appeared  by  bis  passlraok,  was  $1.14. 

During  the  entire  period  covered  by  the 
accounts,  no  objection  appears  to  bave  been 
made  by  complainant  to  any  of  the  accounts 
as  stated  in  the  passbooks,  or  that  any  ot 
the  charges  were  improperly  made,  because 
-ouchers  for  them   were  not  returned.     It 


also  appears  that  duriitg  the  whole  of  this 
account  It  was  the  custom  of  the  cleric  bav- 
ing  charge  of  the  return  of  the  vouchers  for 
the  bank  to  indicate  by  a  ring  mark  on  the 
passbook  a  charge  for  which  no  voucher 
was  returned.  This  was  done,  as  the  clerk 
states,  for  the  purpose  of  calling  the  de- 
positor's attention  to  the  charge,  in  order 
that  U  incorrect  be  might  report  at  the 
bank;  and  a  few  of  such  charges  for  a  small 
aggregate  amount— about  $100— appeared  in 
these  passbooks,  and  were  never  objected  to. 
Complainant  now  claims  that  during  the  en- 
tire running  of  the  account  be  has  been  im- 
properly charged  with  items  for  which  there 
were  no  vouchers,  and  that  these  items  ag- 
gregate over  $5,000.  Under  ordinary  circum- 
stances, a  passbook  written  up  by  a  banker 
and  delivered  to  a  depositor,  together  with 
the  vouchers,  will  be  treated  as  an  account 
stated,  if  retained  by  the  depositor  without 
objection  after  a  reasonable  time  for  exam- 
ination—Morse,  Banks  &  Banking  (2d  Ed.) 
S  291,  etc.;  3  A.  &  E.  Ency.  Law  (2d  Ed.)  p. 
840;  Delaynes  v.  Noble,  2  Atk.  252  (Lord 
Hardwicke,  1741);  Leather  Man.  Bk.  ▼.  Mor- 
gan, 117  U.  S.  96,  6  Sup.  Ct  657,  29  L.  Ed. 
811 — and  the  account  can  only  he  opened  on 
the  principles  applied  to  stated  accounts. 

In  the  present  case,  vouchers  for  the  pay- 
ments were  returned  by  the  bank  to  the  de- 
positor, with  the  passbooks,  and  an  examina- 
tion of  the  passbooks  in  connection  with  the 
vouchers,  if  made  at  the  time,  would  Iiave 
disclosed  any  charges  without  vouchers,  and 
the  question  of  the  propriety  of  such  charges 
could  have  been  settled  wliile  the  transaction 
was  recent  The  circumstances  that  com- 
plainant's account  several  times  appeared  to 
be  overdrawn  when  bis  passbook  was  re- 
turned was  alao  a  matter  which  specially  im- 
posed on  him  the  duty  of  immediate  exam- 
ination of  his  account  And  while  an  ac- 
count stated  under  these  circumstances  may 
undoubtedly  be  questioned  for  fraud  or  mis- 
take, not  only  must  the  burden  of  proving 
the  fraud  or  mistake  be  upon  the  complain- 
ant but  inasmuch  aa  the  particular  cbai^ge 
upon  which  fraud  w  mistake  is  based  in  tliis 
case  is  the  absence  of  any  voucher  for  the 
ctiarge,  and  these  vouchers  have  been  for 
years  in  the  possession  of  plaintiff,  and  the 
bank  has  lost  control  of  the  evidence  on 
which  it  was  entitled  to  rely,  proof  at  the 
impropriety  of  the  charge  should  l>e  clear 
and  satisfactory.  Complainant's  silence 
when  he  ought  to  have  spoken  may  fairly 
be  taken  as  a  waiver  of  objections  to  any 
diarge  which  he  does  not  now,  by  Ills  proofs, 
clearly  show  ought  not  to  have  been  made 
against  his  account  An  instance  showing 
the  application  of  these  principles  to  the 
case  occurs  in  reference  to  the  first  account 
stated  in  his  passbook,  January  31,  1893, 
when  56  vouchers  were  returned.  0)mplain- 
ant  at  first  produced  only  49  of  these,  and, 
in  his  bill  of  particulars,  claimed  to  charge 
the  bank  with  several  items,  four  of  which. 
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amounting  to  about  $1,000,  were  claimed  to 
have  been  Improperly  charged  against  his 
account  before  this  time.  It  was  shown  by 
defendant's  proofs  that  all  of  these  items 
were  notes  of  a  firm  of  E.  Farry  &  Co.,  of 
which  complainant  was  a  member,  and  that 
these  notes  were,  as  the  cashier  of  the  bank 
says,  charged  to  complainant's  account  by  his 
direction.  Complainant,  on  rebuttal,  swears 
that  he  does  not  remember  any  snch  direc- 
tion, but  the  vouchers  are  now  produced  by 
him  as  being  among  the  vouchers  of  E. 
Farry  &  Co.  The  passbook  of  complainant 
itself  shows  that  on  December  12,  1892,  the 
small  balance  due  to  the  firm  on  the  bank's 
books  was  transferred  to  the  credit  of  com- 
plainant's account,  and  complainant  must 
have  known  in  January,  1893,  that  the  notes 
were  not  paid  by  E.  Farry  &  Co.,  but  by  him- 
self. After  defendant  had,  from  Its  corre- 
spondence and  records  other  than  the  vouch- 
ers, been  able  to  establish  on  the  hearing 
that  ttaese  amounts  were  charged  to  complain- 
ant's account  for  these  notes  of  El  Farry  & 
Co.,  the  complainant  subsequently  produced 
the  notes.  The  failure  to  produce  them  be- 
fore \b  explained  as  due  to  the  supposition 
that  a  note  of  Farry  &  Co.  was  not  a  proper 
voneber  against  complainant.  This  explana- 
tion is,  of  course,  altogether  Inadequate,  for 
the  present  inquiry  relates  to  the  opening  of 
stated  accounts,  because  of  the  absence  of 
proper  vouchers  at  the  time,  and  the  special 
burden  on  the  complainant  on  this  hearing  is 
to  iirodnce  the  vouchers  which  at  the  time 
were  claimed  to  be  proper.  One  of  the  diffi- 
culties In  this  case,  in  relation  to  now  going 
over  the  accounts  in  the  passbook,  with  the 
vouchers  produced  by  complainant,  arises 
from  the  fact  that,  owing  to  the  manner  in 
which  the  accounts  were  kept,  it  is  often 
difficult  at  this  lapse  of  time  to  Identify  a 
particular  charge  in  the  passbook  as  covered 
by  a  particular  voucher  now  produced.  Com- 
plainant's account  was  often  overdrawn,  and 
items  or  memoranda  were  carried  in  the 
cash  drawer,  sometimes  for  weeks,  until  a 
deposit  sufficient  to  make  the  account  good 
was  made,  when  all  of  the  items  would  be 
charged  together.  This  same  method  of 
charging  In  bulk  several  Items  was  followed 
in  other  cases,  but  the  fact  that  this  meth- 
od was  followed  by  the  parties  made  It  all 
the  more  obligatory  on  complainant  to  exam- 
Ing  his  vouchers  .and  imssbook  promptly. 
On  the  return  of  the  vouchers,  each  of  the 
separate  items  was  counted  separately,  and 
the  voucher  therefor  returned,  with  a  slip 
showing  how  the  aggregate  charge  was  made 
up.  Complainant's  principal  claim  is  that 
Items  thus  making  part  of  a  bulk  charge  were 
again  charged  separately,  and  the  question  Is 
whether  this  has  been  satisfactorily  made 
out.  There  can  be  no  doubt,  I  think,  that  in 
the  disposition  of  tills  case  the  court  must 
proceed  upon  the  basis  that  the  accounts  in 
the  passbook,  with  the  vouchers  returned, 
were  stated  accounts,  and  that  they  cannot 


now  be  opened,  except  to  the  extent  that 
complainant  can  clearly  show  fraud  or  mis- 
take as  to  specified  Items.  Brown  v.  Van 
Dyke,  8  N.  3.  Eq.  793,  802,  55  Am.  Dec.  250 
(Err.  &  App.  1853).  On  this  view  of  the 
case,  the  complainant,  under  an  order  of  the 
court  made  before  the  hearing,  delivered  to 
the  defendant  a  bill  of  particulars  or  schedule 
of  the  items  claimed  to  have  been  Improperly 
charged  against  his  account  during  the  en- 
tire period,  and  comprising  62  items,  aggre- 
gating nearly  $6,000,  for  which  It  was  claim- 
ed that  no  vouchers  were  returned,  and  the 
question  is,  has  his  case  been  made  out  as  to 
any  of  the  items?  Twenty-one  of  these,  ag- 
gi-egating  about  $2,500,  were  charges  against 
bis  account  mainly  for  notes  and  checks  of 
third  persons  (and  protest  fees  thereon)  dis- 
counted or  deposited  with  the  bank  for  col- 
lection, and  which  after  protest  were,  as  the 
bank  officers  now  testify,  returned  at  once 
to  complainant,  in  order  that  he  might  pro- 
ceed against  the  parties  liable.  On  the  de- 
posit or  discount  of  these  notes  and  checks, 
complainant's  account  was  credited  with  the 
respective  amounts,  and,  on  their  protest, 
was  charged  therewith,  and  with  the  protest 
fees,  and  at  the  statement  of  the  accounts 
a  memorandum  slip  of  each  charge  was  re- 
turned with  the  other  vouchers  for  the  pe- 
riod covered  by  the  account  stated.  What 
has  become  of  the  notes  does  not  appear, 
but  manifestly  the  charges  must  stand. 

As  to  the  remaining  forty-one  items  claim- 
ed to  have  been  Improperly  charged,  examina- 
tion in  detail  was  made  at  the  hearing.  One 
or  two  are  for  clerical  errors  in  casting  up 
the  accounts,  and  a  few  Items,  aggregating 
about  $54.66,  are  for  five  items  marked  in  the 
passbooks  with  a  ring  to  indicate,  as  above 
stated,  that  no  vouchers  were  returned,  while 
for  seven  Items,  aggregating  $366.66,  although 
vouchers  appear  to  have  been  returned  with 
the  passbook,  defendant  cannot  give  at  this 
time  any  further  explanation.  One  of  these 
latter  items  was  a  charge  of  $250,  June  28, 
1897.  For  the  balance  of  the  items,  defend- 
ant is  able,  from  its  books  and  records  still  in 
its  possesslou,  to  explain  the  charges,  and 
show  the  propriety  of  them,  or  the  claim 
upon  which  it  was  based,  and  for  none  of  the 
Items  Included  In  his  particulars,  outside  of 
the  clerical  errors  and  the  "ring"  charges, 
has  the  complainant,  in  my  Judgment,  suc- 
ceeded in  falsifying  the  account 

Before  the  commencement  of  the  suit,  and 
when  the  defendant's  attention  was  called  to 
the  complainant's  account  by  him,  the  ac- 
count was  examined  by  the  bank,  and  a  credit 
of  $200  made,  for  the  purpose  of  coverinK  any 
overcharges  or  errors  in  the  account  So  far 
as  the  present  examination  has  disclosed,  this 
amount  was  more  than  sufficient  to  cove* 
these  items.  This  amount  of  $200  placed  to 
complainant's  credit  and  after  he  was  noti- 
fied of  the  credit  was  drawn  upoft  by  him, 
and  all  drawn  out  before  the  filing  of  the  bill. 

Complainant    produced    at    the    hearing 
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vouchers  corresjMndlng  In  number,  or  claimed 
to  correspond  to  the  number,  of  those  appear- 
log  by  the  passbook  to  bare  been  returned  be- 
tween certain  dates  of  the  account  (from  De- 
cember 12,  1892,  to  March  2,  1898),  and  testi- 
fies that  these  were  all  the  vouchers  received; 
and  it  la  claimed  that,  inasmuch  as  the 
charges  in  the  passbooks  and  ledger  account 
for  this  period  exceed  the  amount  of  the  same 
number  of  vouchers  now  produced,  the  differ- 
ence must  represent  the  balance  doe  com- 
plainant on  the  whole  account  The  effort 
was  made  by  complainant's  expert  accountant 
to  apply  the  vouchers  produced  to  the  items 
of  charge  in  the  passbooks,  and  the  bill  of 
particulars  above  referred  to  was  intended  to 
include  items  on  the  passbooks  for  which  so 
vouchers  were  found.  But  the  examination 
disclosed  that  the  vouchers  for  many  of  these 
charges — such  as  the  charges  (about  20)  for 
protested  notes  and  checks  of  third  x)eraon8, 
and  for  several  notes  of  E.  !f arry  &  Ck>.  paid 
early  in  1893— 4vere  computed  in  the  pass- 
book as  among  the  vouchers  returned.  The 
notes  were  returned  to  complainant,  and  a 
memorandum  charge  of  the  cashier  was  the 
voucher.  These  items  w&ee  not  charged 
twice,  as  complainant's  brief  insists.  For 
many  other  payments  charged  in  the  pass- 
book for  which  no  vouchers  are  now  pro- 
-duced,  the  clerk  who  had  charge  of  the  re- 
turn of  the  vouchers  testifies  that  they  were 
returned;  and,  in  order  to  make  up  the  num- 
ber of  the  vouchers  returned  on  the  passbook 
for  the  period  therein  Indicated,  it  is  neces- 
sary that  these  missing  vouchers  should  be 
counted.  The  credibility  of  the  clerk's  evi- 
dence as  to  the  return  of  the  vouchers  was 
not,  in  my  Judgment,  Impeached  by  tbe  evi- 
dence relied  on  for  that  purpose. 

It  is  Insisted  upon  the  part  of  the  defend- 
ant that  no  such  exact  coincidence  really  ex- 
ists between  tbe  number  of  vouchers  now  pro- 
duced and  the  number  charged  upon  the  pass- 
books as  returned,  and  that  the  apparent  co- 
incidenoe  Is  a  forced  one,  and  this  contention 
seems  to  me  to  be  well  founded.  But  assum- 
ing that  tbe  cotnclijence  does  now  exist,  I 
think  it  is  clear,  under  all  the  evidence  as  to 
these  accounts,  that  a  coincidence  of  this 
character  cannot  be  considered  as  any  safe  or 
reasonable  basis  for  now  charging  the  defend- 
ant, as  on  the  entire  accoiut,  with  the  differ- 
ence between  the  charges  and  the  vouchers 
produced.  In  view  of  complainant's  laches 
and  negligence  in  the  matter  of  questioning 
tbe  account,  the  defendant  has  the  right  to 
stand  on  each  of  these  statements  of  account, 
with  a  return  of  vouchers,  as  a  stated  and 
settled  account,  and  to  be  protected  against 
any  reopening  of  the  accounts,  except  as  to 
tbe  particular  item  clearly  shown  to  have 
been  charged  by  fraud  or  mistake. 

At  the  hearing  the  further  defense  was 
made  that  inquiry  into  any  of  the  accounts 
stated  which  were  rendered  more  than  six 
years  before  the  filing  of  the  bill  was  barred 
by  ine  statute  of  limitations.    The  demand  of 


complainant  Js  one  which  Is  In  Its  nature  a 
legal  demand,  and  the  jurisdiction  of  this 
court  arises  only  from  the  complication  of 
the  accounts  and  tlie  right  to  discovery.  The 
claim  is  one  arising  under  the  concurrent 
jurisdiction  of  the  court,  and  therefore,  under 
the  general  rule,  the  statute  of  limitations  is 
applicable  here  as  well  as  at  law.  Smith's 
Adm'r  ▼.  Wood,  42  N.  X  Eq.  563,  6G9,  7  Aa 
881,  affirmed  on  appeal  44  N.  J.  Eq.  603,  17 
Atl.  1104  (Err.  &  App.  1888);  Agens  v.  Agens 
(1892)  50  N.  J.  Eq.  566,  571,  25  Atl.  707;  Con- 
dit  V.  Blgalow  (1903)  64  N.  J.  Eq.  504,  614.  54 
Atl.  ICO.  At  law  the  claim  would  be  barred. 
Union  Bank  t.  Knapp  (1825)  S  Pick.  96,  15 
Am.  Dea  18L  No  fraud  having  been  proved 
in  this  case,  I  am  inclined  to  think  that  the 
bar  of  the  statute  applies,  but  inasmuch  as, 
at  the  bearing,  evidence  was  taken  and  coun- 
sel were  heard  as  to  the  whole  account,  I 
have  considered  the  case  on  all  the  items 
claimed  to  have  been  Improperly  charged,  al- 
though beyond  tbe  time  covered  by  the  stat- 
ute. I  will  advise  a  decree  dlsmlBSlng  the 
bllL, 

m  N.  J.  ■.  SO) 

OnRRIB  et  al.  ▼.  NEW  TORE  TRANSIT 

GO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jane  22,  1904.) 

EUIRENT  DOUAIR— SSTATX  ACQUISED. 

1.  The  quantity  of  interest  which  a  railroad 
eorporation  acquires  in  land  taken  by  it  nnder 
tbe  power  of  eminent  domain  is  that  which  the 
Statute  conferring  the  power  authoriEes  it  to 
take.  When  the  statute  declares  that  the  cor- 
poration shall  be  seised  and  possessed  in  fee 
simple  of  the  land  so  taken,  an  estate  in  fee 
becomes  vested  in  the  corporation;  when  the 
statute  limits  the  acojulsition  to  a  less  estate 
than  a  fee,  only  snch  less  estate  passes. 

2.  When  a  railroad  corporation  inoorparated 
wnder  "tbe  general  railroad  law"  takes  land  by 
the  exercise  of  the  power  of  eminent  domain 
conferred  upon  it  by  the  provisions  of  that  act, 
the  whole  present  estate  in  the  land  becomes 
vested  in  the  corporation,  and  the  former  owner 
retains  no  interest  therem  for  the  protection  of 
which  he  is  entitled  to  invoke  the'  aid  of  a 
court  of  equity.  > 

Dixon,  Bogert,  and  Vroom,  JJ.,  dissenting, 
(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

l^ill  by  Mungo  J.  Currle  and  others  against 
the  New  York  Transit  (Company  and  the  Na- 
tional Docks  Railway  Company.  55  Atl. 
1135.  Decree  for  defendants,  and  complain- 
ants appeal.    Affirmed. 

Charles  C.  Black,  for  appellants.  OolUns 
&  CoihUi,  tor  respondents. 

OUMMERE,  C.  J.  Tbe  New  Tork  Transit 
Company  laid  an  oil  p^  line  on  tbe  right 
of  way  of  tbe  National  Do<^  Railway  Com- 
pany, with  the  consent  of  the  latter.  A  part 
of  this  right  of  way  was  acquired  by  -the 
Bergen  Neck  Railroad  Company  (to  whose 
rights  the  National  Docks  Railway  Ciompany 
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tuiB  Biioeeeded)  from  tbe  peedeGessoia  In  title 
of  tbe  ai>pellaatB  by  condeninatioa  proceed- 
ingB  taken  nnder  sectiiHis  12  and  18  of  tbe 
general  railroad  law  (Gen.  St.  pp.  2811, 
2M2),  tbe  Bergen  Neck  Railroad  Company 
baring  been  InMrporated  under  tbat  statute. 
Tbe  bill  in  tbis  cause  was  filed  to  compel  tbe 
removal  of  tbe  pipe  line  from  tbis  portion 
of  tbe  rigbt  of  way,  tbe  contention  of  tbe 
appellants  being  tiiat  tbey  still  retain,  in  tlw 
land  condemned,  sucb  an  interest  as  entitles 
tbem  to  prevent  it  from  being  used  for  any 
otber  tban  strictly  railroad  purposes,  and 
tbat  tbe  Beigen  NedE  Company  on^  acquired 
by  tbe  condemnation  proceeding  "a  rigbt  of 
way  for  railroad  purposes  over  and  aoroM 
tbe  land  in  question,  leaving  tbe  fee  tterdn 
and  in  and  to  tbe  soil  tbereof  vested  in"  tbe 
appellants.  On  final  bearing  tbe  bill  of  com- 
plaint was  dismissed  on  tbe  ground  tbat  tbe 
appellants  bad  no  sucb  interest  in  tbe  land 
condemned  as  entitled  tbem  to  interfere  wltb 
tbe  use  to  wblcb  It  was  being  put  by  tbe 
respondents,  even  tbongb  sucb  use  was  ultra 
vires  tbe  corporation.  Tbe  complainants  ap- 
peal from  tbe  decree  of  dismissaL 

Tbe  extent  of  tbe  interest  acquired  by  a 
railroad  corporation  in  lands  oondemned  by 
K  has  been  tbe  subject  of  frequent  dlscus- 
alon,  and  mm^i  variance  of  opinion  bas  been 
expressed  on  tbe  subject,  not  only  generally, 
but  in  our  own  decisions.  In  tbe  case  of 
Taylor  v.  N.  T.  &  Long  Brancb  R.  B.  Co., 
88  N.  X  Law,  28,  Beasley,  C.  J.,  says:  "Tbe 
fee  in  tbe  land  Is  not  acquired  by  tbe  com- 
pany, but  a  mere  easement  in  sucb  land. 
Tbe  title  remains  In  tbe  owner,  tbe  property 
being  made  servient  to  tbe  purposes  of  tliB 
railroad."  In  tbe  case  of  New  Jersey  Zinc 
ft  Iron  Company  v.  Morris  Canal  A  Banking 
Co.,  44  N.  J.  Eq.  404,  16  Atl.  230,  1  L.  R.  A. 
133,  Van  Fleet,  V.  C,  declares  tbat:  "Where 
tbe  state  Invests  a  corporation  wltb  tbe 
sovereign  prerogative  of  eminent  domain  for 
tbe  purpose  of  enabling  them  to  oonatruct 
and  operate  a  public  highway  and  take  land 
by  force  of  their  charter  or  by  any  otber 
means  tban  by  grants  for  the  purposes  of 
such  highway,  It  is  manifest  that  tbe  plain 
purpose  of  the  grant  to  them  Is  not  to  give 
tbem  capacity  or  Invest  them  wltb  power  to 
take  a  fee,  but  merely  to  give  them  power  to 
acquire  such  an  easement  In  the  land  as  wil^ 
enable  them  fully  to  accomplish  the  purpose 
for  which  they  were  created."  On  appeal  to 
this  court  the  Zinc  Company  Case  was  af- 
flrmed  on  the  opinion  of  the  Vice  Chancellor. 
47  N.  3.  Eq.  508,  22  Atl.  1075.  In  the  case 
of  Penna.  K.  R.  Co.  v.  Breokenrldge,  60  N. 
3.  Law,  583,  38  Atl.  740,  Adams,  J.,  delivering 
the  opinion  of  this  court,  declares  tbat  a 
grant  of  power  to  condemn  lands  fbr  rail- 
road purposes  "will  be  construed  to  give 
merely  the  power  to  take  an  easement  ade- 
quate to  the  accomplishment  of  the  corporate 
design."  On  tbe  otber  hand,  in  the  case  of 
De  Camp  v.  Hlbemia  Mine  R.  R.  Co.,  47 
N.  J.  Law,  43,  Depue,  1.,  expresses  tbe  opinMn 


that  by  condemnation  proceedings  an  estate 
in  tbe  land  itself  was  vested  in  the  ownpiiny, 
aiad  not  a  mere  easement  therein.  So,  too, 
Beasley,  G.  J„  in  tbe  case  ot  S.  Y^  8usq.  & 
West  R.  B.  Oo.  V.  Trimmer,  58  K.  J.  L«w, 
1, 20  Atl.  761,15  years  jtfter  tbe  delivers  of  bin 
opinion  In  tbe  Taylor  Case,  changing  tbe 
View  expressed  by  him  in  tbat  case,  beld  tbat 
tbe  Interest  acqulied  by  eondemoation  pro- 
ceedings was  not  a  mere  easement  in  tbe 
land,  but  sucb  an  estate  as  would  support  an 
action  of  ejectment  brought  to  recover  poe- 
session  of*  it  Again,  in  tbe  late  case  of  D.  6. 
Pipe  Line  Co.  v.  Del.,  Lack.  &  West  K.  B. 
Co.,  62  N.  J.  Law,  264,  41  AtL  750.  42  L.  B. 
A.  572,  Depue,  J.,  delivering  the  opinion  of 
this  court  reiterated  tbe  view  expressed  by 
him  in  tbe  De  Camp  Case.  Notwithstanding 
tbat  three  of  tbe  decisions  referred  to  are 
tbose  of  this  court  the  question  presented  by 
this  appeal  is  not  one  to  wblcb  tbe  doctrine 
of  stare  decisis  is  applicable.  Cor  tbe  rea- 
son tbat  tbe  expression  of  view  as  to  what 
interest  in  tbe  land  was  acquired  by  a  corpo- 
ration by  tbe  exercise  of  tbe  power  of  emi- 
nent domain  was  in  each  of  these  cases  en- 
tirely obiter.  In  tbe  New  Jersey  Zinc  ft 
Iron  Company  Case  tbe  land  wbicb  was  the 
sobjeet-^natter  of  tbe  controversy  was  claim 
cd  by  tbe  canal  company,  not  by  virtue  «t 
any  condemnation  proceedings  taken  for  tbe 
purpose  of  acquiring  it  but  solely  bgr  advene 
possession  for  more  tban  20  years.  Tbe  same 
situation  iexisted  in  tbe  case  of  Peana.  B.  B- 
Co.  V.  Breckenridge.  Is  tbe  U.  S.  Pipe  Line 
Company  Case  tbe  question  presented  was 
tbe  rigbt  of  the  p^  line  company  to  lay  Its 
pipe  across  lands  beld  by  tbe  railroad  eotor 
pany ;  not  by  virtue  of  .  any  condemnatian 
proceeding,  but  by  conveyance.  Tbe  quan- 
tity of  interest  which  a  railroad  corporatloB 
obtains  in  land  taken  by  it  under  tbe  power 
of  eminent  domain  is  tbat  which  tbe  statute 
confierrlng  tbe  power  antboorizes  it  to  ac- 
quire. Tbe  Legislature  may  authorise  tbe 
taking  of  a  fee,  or  any  less  estate,  in  its 
discretion.  U.  S.  Pipe  Line  Co.  v.  D^ 
Lack,  ft  West  B.  B.  Co.,  supra;  Sweet  T. 
Buffalo,  etc.,  R.  R.  Co.,  79  N.  Y.  290,  300.  It 
is  manifest  therefore,  tbat  it  cannot  rightly 
be  said,  on  the  one  band,  tbat  nothing  is 
ever  acquired,  by  such  prooeedinKS,  except 
a  mere  easement  in  or  rigbt  of  way  over  tbe 
land  condemned;  nor,  on  tbe  otber  band, 
that  something  more  than  a  mere  easement, 
or  right  of  passage  over  or  through  tbe  land, 
is  always  acquired.  For  instance,  in  tbe 
charter  of  the  Morris  &  Bsser  Railroad  Com- 
pany, under  which  the  Delaware,  Lackawan- 
na ft  Western  Railroad  Company  is  operat- 
ing Its  railroad  In  this  state,  and  the  provi- 
sions of  which  called  forth  the  expression  of 
opinion  of  Depue,  J.,  in  the  U.  8.  Pipe  Line 
Company  Case,  before  referred  to,  the  decla- 
ration of  the  statute  In  conferring  tbe  power 
to  condemn  land  Is  that  upon  the  making 
of  the  award  by  the  commissioners  (or  upon 
tbe  rendition  of  tbe  verdict  by  the  Joiy  on 
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appeal  from  the  award),  and  "upon  payment 
of  tbe  sum  so  found  by  the  commissioners  or 
by  the  Jury,  with  costs.  If  any,  the  said  cor- 
poration shall  be  deemed  to  be  seized  and 
possessed  In  fee  simple  of  all  such  lands  and 
real  estate,"  etc.  (P.  L.  1835,  p.  28);  while 
the  power  conferred  by  the  statute  involved 
in  the  decision  of  the  case  of  De  Camp  t. 
Hlbemia  Mine  Railroad  Company,  supra.  Is 
as  follows:  "That  when  any  corporation 
formed  under  the  provisions  of  this  act  shall 
take  legal  proceedings  to  acquire  the  right- 
of-way  for  Its  proposed  railroad  beneath  the 
surface  of  the  earth,  such  right-of-way  shall 
not  Include  the  right  to  permanently  use  or 
occupy  the  surface  of  the  earth  immediately 
above  such  railroad,  but  shall  be  confined  to 
a  mere  right  to  tunnel  and  excavate  the  earth 
for  Its  tracks"  (P.  L.  1879,  p.  167,  S  3). 
It  needs  no  argument  to  show  that  the  In- 
terest acquired  in  land  by  virtue  of  proceed- 
ings taken  under  the  one  statute  Is  as  wide- 
ly different  from  that  acquired  from  pro- 
ceedings taken  under  the  other  as  would  be 
the  case  were  the  interests  obtained  by  deed 
or  grant  from  the  landowner,  Instead  of  by 
the  exercise  of  the  power  of  eminent  domain. 
The  extent  of  the  interest  which  the  Na- 
tional Docks  Railroad  Company  has  in  the 
land  involved  in  this  litigation  la  that  which 
the  Bergen  Neck  Railroad  Company  was  au- 
thorized to  acquire  by  the  provisions  of  sec- 
tions 12  and  13  of  the  general  railroad  law. 
Section  12  of  the  act  provides  that,  in  case  of 
the  inability  of  the  company  to  purchase 
land  needed  by  it  for  the  purposes  of  Its 
road,  commissioners  shall  be  appointed  "to 
examine  and  appraise  the  said  land  and  as- 
sess the  damages";  that  such  commission- 
ers shall  "proceed  to  view  and  examine  the 
said  land,  and  to  make  a  just  and  equitable 
estimate  or  appraisement  of  the  value  of  the 
same  and  an  assessment  of  damages  to  be 
paid  by  the  company  for  such  land,  which 
report  shall  be  made  in  writing,  and  filed  In 
the  clerk's  office  of  the  county  in  which  the 
land  l8  situate;  and  thereupon,  and  on  pay- 
ment or  tender  of  the  amount  awarded,  the 
said  company  is  empowered  to  enter  upon 
and  take  possession  of  the  said  land,  for  the 
purposes  aforesaid,  and  the  said  report  and 
proof  of  payment  or  tender  of  the  amount 
awarded,  shall  at  all  times  be  considered  as 
plenary  evidence  of  the  right  of  the  company 
to  have,  hold,  use,  occupy,  possess  and  enjoy 
the  said  land."  Section  13  of  the  act  au- 
thorizes an  appeal  from  the  award  of  the 
commissioners  by  either  party,  and  a  trial 
by  Jury;  and  declares  that  on  such  appeal 
"it  shall  be  the  duty  of  the  jury  to  assess  the 
value  of  the  land,  and  damages  sustained." 
The  only  effect  of  section  13  Is  to  substitute 
the  verdict  of  the  Jury,  In  case  of  an  appeal, 
for  the  award  of  the  commissioners.  By 
these  statutory  provisions  the  company  is  not 
limited  to  the  acquisition  of  a  mere  ease- 
ment or  right  of  passage  over  the  land  con- 
demned.   It  is  authorized  to  acquire  the  land 


itself  when,  in  its  Judgment  (subject  to  tbe 
usual  Judicial  review  In  limine),  the  exigen- 
cies of  the  case  demand  it.  When  the  land 
itself  is  sought  to  be  taken,  and  not  a  mere 
temporary  right  or  limited  interest  in  it  (as 
was  the  case  in  Hepburn  v.  Jersey  City,  67 
N.  J.  Law,  114,  50  Atl.  598,  s.  c.  on  error, 
67  N.  J.  Law,  686,  52  AtL  1132),  the  commie- 
sioners,  and  the  Jury  on  appeal,  are  to  esti- 
mate and  assess  the  value  of  the  land,  and 
the  company  must  pay  the  value  so  estimat- 
ed and  assessed  as  a  prerequisite  to  Its  right 
to  enter  and  take  possession.  When  they 
have  made  the  payment,  they  are  to  have, 
hold,  use,  occupy,  possess,  and  enjoy  the 
land,  so  long  as  they  devote  it  to  the  uses 
for  which  they  are  authorised  to  acquire  it. 
Where  land  13  held  by  a  railroad  company 
\mder  a  deed  containing  the  words  of  this 
statute.  It  can  hardly  be  doubted  that  the 
conveyance,  having  been  made  in  considera- 
tion of  the  payment  of  the  full  value  of  the 
land,  operates  to  strip  the  grantor  of  all  pres- 
ent estate,  right,  title,  and  Interest  in  the 
land,  and  to  vest  the  same  In  the  company, 
so  long,  at  least,  as  its  corporate  life  con- 
tinues to  exist,  and  so  long  as  it  continues 
to  devote  the  land  to  the  uses  which  its 
charter  prescribes;  "and  there  seems  no  rea- 
son," to  quote  the  language  of  Beasley,  C. 
J.,  in  N.  Y.,  Susq.  &  West.  R.  R.  Co.  v.  Trim- 
mer, supra,  "why  this  language,  as  It  stands 
in  this  statute,  is  to  be  interpreted  differently 
from  what  it  would  if  it  were  found  in  a 
deed  from  the  landowner  to  the  company." 

It  is  contended  that,  because  the  right  of 
the  company  to  enter  and  take  possession  of 
the  land  after  payment  of  the  award  is  given 
by  the  statute  "for  the  purposes  aforesaid," 
the  landowner  still  retains  such  an  interest  In 
the  land  as  will  enable  him  to  restrain  an 
unauthorized  use  of  it  by  the  company.  But 
the  words  quoted  do  not  operate  to  restrict 
the  quantity  of  the  interest  which  passes  to 
the  company,  by  virtue  of  the  condemnation 
proceeding,  or  to  reserve  to  the  landowner 
any  rights  in  the  lands  taken.  They  merely 
limit  the  uses  to  which  the  lands  may  be  put. 
And  it  Is  to  be  observed  tliat  this  limitation 
Is  not  confined  to  lands  taken  by  the  exer- 
cise of  the  power  of  eminent  domain.  The 
charter  of  the  company  (the  general  railroad 
law)  imposes  it  equally  upon  lands  acquired 
by  conveyance  from  the  owner.  Whether  the 
land  be  acquired  by  the  one  method  or  the 
other,  when  the  company  enters  upon  and 
takes  possession  thereof  It  does  so  for  the 
purpose  of  subjecting  it  to  the  uses  which 
its  charter  authorizes.  Nor  does  the  fact 
that,  while  in  possession  and  so  using  the 
land,  the  company  subjects  it  to  an  addi- 
tional and  unauthorized  use,  operate  to  divest 
It,  to  any  extent,  of  the  estate  which  it  has 
acquired  therein.  McKelway  v.  Seymour,  29 
N.  J.  Law.  321.  The  complainants'  bill, 
therefore,  was  properly  dismissed;  for,  as  the 
condemnation  proceeding  vested  in  the  Ber- 
gen Neck  Railroad  Company  the  whole  pres- 
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ent  estate  In  tbe  laud,  and  that  estate  -was 
not  divested  by  the  act  of  Its  successor  In 
sabjectlng  the  land  to  the  additional  and  nn- 
aathorlzed  use  complained  at,  the  complain- 
ants bad  no  interest  therein  for  the  protec- 
tion of  which  they  were  entitled  to  InToke 
the  aid  of  the  court  of  equity.  Bamett  v. 
Johnson,  15  N.  J.  £q.  481.  It  may  be  that 
tbe  state,  acting  through  the  Attorney  Gen- 
eral, may  restrain  the  unauthorized  use  by  a 
railroad  company  of  lands  acquired  by  It  nn- 
der  its  charter  powers.  This,  however.  Is  a 
question  not  involved  In  the  case,  and  there- 
fore one  not  now  requiring  consideration.  - 

The  decree  appealed  from  should  be  af- 
firmed. 


DIXON.  BOOERT,  and  VROOM,  JJ., 
sent. 


dis- 


(70  N.  J.  U  774)        , 

NATIONAL    NEWARK    BANKING    CO.    r. 
DELAWARE.  L.  *  W.  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  20,  1904.) 

BAlE-^KXECVTOaY   CONTRACT— CONSIQNUERT  or 

OKAIN— TBANSFEB  OF  TITLE— 

KOTICE  TO  CARBIEB. 

Gars  of  grain  were  consigned  to  one  Arch- 
er at  Newark.  Prior  to  their  arrival  he  con- 
tracted to  sell  them  to  different  pnrchaseis,  and 
surrendered  the  bills  of  lading  to  tbe  local 
freight  agent  at  Newark.  Upon  the  surrender 
of  the  bills  of  lading,  he  presented  orders  di- 
recting delive^  of  the  cars  to  the  several  pur- 
chasers, "or  ourselves  or  order,  on  presentation 
of  this  order."  Upon  these  orders  the  local 
freight  agent  stamped  the  words,  "Car  to  be 
delivered  on  this  order,  same  as  B.  of  L.  B. 
of  L.  taken  up  at  Newark."  Archer  retained 
the  orders  thus  certified,  drew  upon  the  pur- 
chasers for  the  price  of  the  grain  payable  on 
arrival,  and  obtained  advances  from  the  plain- 
tiff bank  npon  tbe  drafts  accompanied  by  the 
certified  orders.    Held : 

1.  The  contract  between  the  purchaser  and 
Archer  was  an  executory  contract,  and  not  a 
present  bargain  and  sale. 

2.  The  transaction  with  the  bank  transferred 
to  it  a  title  to  the  grain. 

3.  A  carrier  must  deliver  goods  to  the  tme 
owner,  claiming  under  the  consi^ee,  when  it 
has  notice  of  the  true  owner's  rights,  and  the 
bill  of  lading  has  already  been  surrendered. 

4.  The  certified  order  in  this  case  amounted  to 
notice  of  the  bank's  rights. 

5.  Notice  of  the  rights  of  a  person  claiming 
title  under  consignee  to  have  the  goods  deliver- 
ed to  him,  when  given  to  the  agent  of  the  car- 
rier charged  with  the  duty  of  delivering  freight, 
is  notice  to  the  carrier. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  the  National  Newark  Banking 
Company  against  tbe  Delaware,  Lackawanna 
&  Western  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Robert  H.  McCarter,  for  plaintiff  in  error. 
Rlcbard  T.  Llndabury  and  John  O.  H.  Pitney, 
for  defendant  in  error. 


SWAYZE,  J.    This  Is  an  action  of  troTW. 
As  finally  presented  to  the  trial  court,  tbe 


controversy  was  Ibnlted  to  eight  cars  of 
grain,  which  had  been  consigned  to  one  Arch- 
er, trading  as  A.  E.  Howe  &  Ck).  Archer,  in 
pursuance  of  a  practice  continued  for  several 
years,  bad  surrendered  the  bills  of  lading  to 
Remer,  freight  agent  of  the  defendant  at 
Newark,  prior  to  tbe  arrival  of  the  grain,  and 
bad  received  in  exchange  therefor  what  are 
called  "certified  orders."  The  case  turns  up- 
on the  validity  and  effect  of  these  certified 
orders.  They  were  in  the  following  form: 
"Newark,  N.  J.  Aug.  18tb,  1902.  Agent  D. 
L.  and  W.  R.  R.:  On  arrival  of  car  oats  No. 
12043  or  its  transfer,  please  deliver  same  to 
J.  R.  Bradner  &  Son  u:  ourselves  or  order, 
on  presentation  of  tliis  order.  A.  £<.  Howe 
&  Co.  Freight  Paid.  Invoice  No.  47143." 
Dpon  surrender  of  the  bill  of  lading,  the 
cashier  in  Homer's  o£Bce  stamped  across  the 
face  of  the  order  the  following  words:  "C<ar 
to  be  delivered  on  this  order  same  as  B.  of 
L.  B.  of  L.  taken  up  at  Newark.  John  Re- 
mer, Agt.,  per  J.  H.  Burrell,  Cashier."  Arch- 
er had  contracted  to  sell  the  grain  In  advance 
of  its  arrival,  and  tbe  name  of  the  purchaser 
was  Inserted  In  the  order.  After  tbe  order 
was  stamped  by  Burrell,  Archer  drew  a  draft 
on  the  purchaser,  and  upon  these  drafts,  ac- 
companied by  tbe  certified  orders  indorsed 
by  Archer,  obtained  advances  of  money  from 
the  bank.  The  practice  of  Issuing  these  cer- 
tified orders  In  lieu  of  tbe  bills  of  lading  arose 
from  the  fact  that  Archer  sold  grain  by  the 
car  load  at  points  along  the  line  of  the  rail- 
road between  Dover  and  Washington  and 
Newark,  and  in  order  to  avoid  having  the 
grain  transported  through  to  Newark,  Its 
original  destination,  the  bill  of  lading  was 
surrendered,  and  the  car  transferred,  former- 
ly at  Voyer,  but  later  at  Washington,  and 
sent  to  tbe  station  at  which  it  was  to  be  de- 
livered to  the  customer  to  whom  Archer  had 
agreed  to  sell  it  In  August,  1902,  Archer 
absconded.  Tbe  eight  car  loads  of  grain 
now  In  question  had  tben  been  delivered  by 
tbe  railroad  company  to  the  purchasers  from 
Archer,  upon  his  written  instructions.  The 
bank  held  the  certified  orders,  and  demanded 
delivery  of  the  grain,  with  which  demand 
tbe  railroad  company  was  unable  to  comply. 
Tbe  terms  of  the  contracts  between  Archer 
and  the  purchasers  of  the  grain  do  not  ap- 
pear, but  in  each  case  the  sale  was  of  grain 
en  route,  and  the  drafts  drawn  upon  pur- 
chasers by  Archer  were  payable  upon  arrival 
of  tbe  grain,  and  the  fair  Inference^  In  the 
absence  of  proof  to  the  contrary.  Is  that 
Archer  was  to  deliver  tbe  grain  at  Newark. 
Tbe  contracts  of  sale  between  Archer  and 
the  purchasers  antedated  the  arrangement 
made  by  Archer  with  tbe  bank,  and  the  ar- 
rangement with  the  bank  antedated  the  ar- 
rlral  of  the  grain.  A  verdict  was  directed  foi^ 
tbe  plaintiff  for  the  amount  advanced  on  the 
drafts. 

The  fact  that  ttie  grain  was  en  route  and 

to  be  delivered  by  Archer  to  bis  customers 

I  at  Newark,  In  tbe  absence  of  other  i»oof  as 
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to  the  termi  of  their  contract,  requires  the 
Inference  that  the  title  to  the  grain  did  not 
pass  Immediately  upon  the  sale.  1  Benja- 
mln  on  Bales  (Ciorbln's  Ed.)  833.  The  con- 
tract  between  Archer  and  the  purchaser  was 
an  executory  contract,  and  not  a  present  bar- 
gain and  sale.  The  subsequent  arrangement 
with  the  bank  passed  title  to  the  grain. 
Whether  It  was  an  absolute  title,  or  by  way 
of  pledge,  or  by  way  of  mortgage,  is,  we 
think,  not  material  to  the  present  case.  The 
arrangement  with  the  bank,  by  whaterer 
name  It  may  be  called,  was  consummated  by 
the  delivery  to  the  bank  of  the  certified  or- 
ders. The  effect  of  the  certifled  orders,  as 
between  the  railroad  company  and  the  bank, 
is  a  question  to  be  hereafter  determined  upon 
another  branch  of  the  case;  but,  even  U  in- 
valid against  the  railroad  company,  they 
were  symbols  of  title  as  between  Archer  and 
the  bank.  The  reasons  for  holding  that  title 
passes  by  a  delivery  of  a  symbol  of  title  are 
well  stated  by  Chief  Justice  Taney  In  Gib- 
son V.  Stevens  (1650)  8  How.  384,  at  pages 
389,  400, 12  L.  Ed.  1123.  The  documents  with 
which  he  was  there  dealing  were  two  bills 
for  goods  sold.  To  one  the  sellers  had  add- 
ed a  receipt  stating  that  they  held  the  goods 
mentioned  therein  in  store;  the  other  was  a 
mere  receipted  bill.  Upon  these  documents 
th«  purchasers  indorsed  orders  for  the  deliv- 
ery of  the  goods,  and  obtained  advances 
thereon.  The  Chief  Justice  said:  "The  de- 
livery of  the  evidence  of  title  and  the  orders 
indorsed  upon  them  was  equivalent,  in  the 
then  situation  of  the  property,  to  the  delivery 
of  the  property  itself.  This  mode  of  transfer 
and  delivery  has  been  sanctioned  in  analo- 
gous cases  by  the  courts  of  Justice  in  England 
and  in  this  country."  After  citing  cases,  he 
adds:  "The  rule  is  not  confined  to  the  vsages 
of  any  particular  commerce,  but  applies  to 
every  case  where  the  thing  sold  Is,  from  its 
character  or  situation  at  the  time.  Incapable 
of  actual  delivery."  Other  cases  In  point  are: 
Bx  parte  Fiiz,  2  Low.  519^  Fed.  Cas.  No.. 
4,837;  Tuzworth  v.  Moore,  9  Pick.  347,  20 
Am.  Dec.  470;  Carter  v.  Wlllard,  19  Pick.  1; 
Pratt  V.  Parkman,  24  Pick.  42;  First  Nation- 
al Bank  of  Green  Bay  v.  Dearborn,  115  Mass. 
219, 15  Am.  nep.  92;  Merchants'  Bank  v.  Hib- 
bard,  48  Mich.  118,  11  N.  W.  834,  42  Am.  Rep. 
405;  Whitney  v.  Tibblts,  17  Wis.  369;  Bar- 
ber V.  Meyerstein,  L.  R.  4  H.  L.  317,  39  U 
J.  C.  P.  187,  4. English  Baling  Gases,  798; 
Young  V.  Lambert,  L.  B.  3  P.  G.  142,  30  L. 
J.  P.  O.  21.  It  is  not,  however,  necessary  to 
hold  that  the  certifled  orders  were  symbols  of 
property,  so  that  their  transfer  by  indorse- 
ment was  equivalent  to  an  actual  delivery  of 
the  goods.  There  was  certainly  an  agree- 
ment between  the  bank  and  Archer  by  which 
the  bank  obtained  a  present  right  in  the 
grain.  Bryan  v.  Nix,  4  Meeson  &  W.  775 
(Baron  Parke's  opinion,  at  page  700).  Whetti- 
er  the  tiiie  of  the  bank  was  absolute,  or  by 
way  of  pledge  or  mortgage,  the  action  is 
maintainable,  and  the  measure  of  damages, 


whether  the  property  was  special  or  general. 
is  the  value  of  the  goods.  Lose  v.  Jones,  89 
N.  3.  Law,  707,  718. 

The  case  presents  this  situation:  A  con- 
signee sells  goods  in  advance  of  arrival,  and 
gives  an  order  for  their  delivery,  which  la 
known  to  the  local  frei^t  agent  of  the  car- 
rier, and  subsequently  orders  the  carrier  to 
deUv»  the  same  goods  to  another  person, 
and  the  carrier  complies  with  the  later  or- 
der. There  can  be  no  question  tlist  if  tlie 
oaiTier  delivers  the  goods  to  the  true  owner, 
claiming  title  under  the  consignee,  such  de- 
livery is  a  good  delivery.  The  only  question 
that  has  arisen  as  to  the  carrier's  right  to  de- 
liver to  the  true  owner  has  arisen  in  cases 
where  a  bailee  has  delivered  to  an  owner 
claiming  adversely  to  the  bailor,  and  it  Is 
now  well  settled  by  many  cases  that  if  the 
bailee  lias  performed  his  legal  duty  by  de- 
livering the  goods  to  the  tr^e  owner,  at  bis 
demand,  the  bailee  is  not  answerable  to  his 
bailor,  and  this  rule  is  especially  applicable 
to  common  carriers,  who  must  carry  for  all 
who  offer.  Hardman  v.  Willcock,  9  Bingham, 
382;  Cheesman  v.  Exall,  6  Exchequer,  341; 
Sheridan  v.  New  Quay  Co.,  4  G.  B.  (N.  8.) 
618;  Biddle  v.  Bond,  6  B.  &  S.  225,  s.  c.  3 
English  Ruling  Gases,  572;  King  v.  Richards, 
6  Wbart  418, 37  Am.  Dec.  420;  Western  Trans- 
portation Go.  ▼.  Barber,  66  N.  Y.  644;  Wells 
V.  American  Express  Co.,  66  Wis.  23,  11  N. 
W.  637, 12  N.  W.  411,  42  Am.  Rep.  095;  Wolfe 
V.  Missouri  Pacific  Railway  Co.;  97  Mo.  473, 
11  S.  W.  40,  3  L.  R.  A.  639,  10  Am.  St  Rep. 
331;  Shellenberg  v.  Fremont,  eta,  R.  Co.,  45 
Neb.  487,  63  N.  W.  859,  60  Am.  St  Rep.  561; 
Southern  Express  Co.  v.  Dickson,  04  U.  S.  549, 
24  L.  Ed.  286;  Hentz  v.  The  Idaho,  03  U.  EL 
676,  23  L.  Ed.  078. 

If  the  bailee  is  Jnstlfled  in  reoognlring  tlie 
right  of  the  true  owner  claiming  adversely 
to  his  bailor,  much  more  is  he  required  to 
recognize  the  right  of  the  true  owner  claim- 
lag  under  bis  bailor,  as  in  this  case  the  bank 
claims  under  Archer.  Hie  position  of  the 
bank  is  not  merely  that  of  the  true  owner, 
for  It  has  an  order  of  the  consignee  for  de- 
livery of  the  grain,  and  there  can  be  no  doubt 
that  the  carrier,  having  in  Its  possession  the 
bill  of  lading,  if  it  bad  not  already  deliv- 
ered the  grain,  must  deliver  upon  that  order. 
The  question  Is  whether  the  carrier  la  pro- 
tected by  the  delivery  under  the  later  or- 
der. Although  the  duty  of  the  carrier  re- 
quires a  delivery  to  the  true  owner  when 
known,  it  can  hardly  be  disputed  that,  in 
the  absence  of  notice  of  a  third  person's 
rights,  the  carrier  would  be  Justified  In  dellT- 
ering  to  the  consignee,  who  Is  prima  facie 
entitled  to  receive  the  goods;  and,  if  it  would 
be  Justified  in  delivering  to  the  consignee. 
It  must  be  Justified  in  delivering  on  the  con- 
signee's order.  The  rights  of  the  bank  de- 
pend upon  whether  the  cerdfied  orders  ■were 
orders  for  delivery  to  the  bank,  and  were 
knovra  to  the  railroad  company  prior  to  the 
delivery  to  the  other  purchasers.    Those  or^ 
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den,  when  presented  to  Bemw,  dire<4ed  m 
delivery  either  to  the  parcbaser,  or  to  Ar> 
Cher,  or  to  Archer's  order,  'V>n  preaentatlcm 
of  this  order."  The  very  fact  that  Aretaer 
had  the  orders  stamped  irlth  the  words  "Cox 
to  be  delivered  on  this  order  same  as  B. 
of  li.,"  and  took  them  away  with  him,  was 
notice  to  Rem»  that  some  use  was  to  be 
made  of  the  orders,  other  than  merely  to  di- 
rect a  delivery  by  the  railroad  company. 
Had  sneh  been  the  only  purpose,  it  wonld 
have  been  unnecessary  for  Archer  to  have 
the  orders  eertifled  or  to  take  them  away 
with  him.  It  woidd  have  been  enough  to 
leave  the  bins  of  lading  with  the  company, 
and  afterwards  send  such  instructions  for 
driivery  as  Archer  actually  gave  In  favor  of 
the  subsequent  purchasers.  By  certifying 
these  orders,  the  agent  virtually  accepted 
tbem.  If  he  was  authorized  to  accept  for  the 
eompany,  the  company  became  bound  by  the 
acceptance.  If  he  was  without  such  autboP- 
Ity,  stil]  the  terms  of  the  orders  gave  him  no- 
tice that  the  grain  was  no  longer  deliverable 
merely  to  the  consignee  or  upon  Ids  order, 
but  was  deliverable  only  npon  the  preisenta* 
tion  of  the  certified  orders.  To  that  eondi* 
tion  the  consignee  had  himself  consulted, 
and  the  raQroad  company  would  have  been 
entirely  justified  In  refusing  delivery  on  any 
other  terms.  It  is  true  the  certified  orders 
did  not  name  the  persons  who  were  to  re- 
ceive the  goods,  but  they  described  them  in 
such  a  way  that  no  mistake  could  be  made. 
The  orders  amounted  to  saying:  "Deliver  the 
gralq  to  the  man  who  presents  this  ordert 
It  will  be  either  Bradner  [or  any  other  par- 
chaser],  ourselves,  or  some  one  with  an  oi> 
der  from  us."  The  freight  agent,  when  he 
indorsed  the  order,  had  notice  that  the  grain 
might  not  be  deliverable  to  Archer  upon  Its 
anival;  he  also  had  notice  that  it  should 
be  delivered  to  gome  one  who  would  be  Idea- 
tlfled  by  the  possession  of  the  certified  order, 
eucb  a  method  of  Identification  was  as  safe 
for  the  railroad  company  as  an  identlflcatlon 
by  nam&  The  agent  knew  that  the  person 
who  would  be  entitled  to  receive  the  grain 
must  answer  two  descriptions:  (1)  He  must 
have  the  certified  order;  (2)  he  must  be  ei- 
ther the  purchaser  named  In  the  order,  the 
consignee  himself,  or  some  one  with  the  or- 
der of  the  consignee.  The  bank  compiled 
with  both  terms  of  the  descriptioB;  it  bad 
the  certified  order,  and  the  Indorsement  of 
Archer  thereon.  Notice  to  the  freight  agent 
was  notice  to  the  railroad  company.  It  was 
.notice  to  the  very  person  who  was  charged 
by  the  railroad  company  with  the  duty  of 
delivering  the  grain.  The  bank's  right  does 
not  rest  solely  upon  a  contract  made  by  the 
freight  agent  to  deliver  the  grain  to  the 
holder  of  the  certified  order.  Its  right  de- 
pends npon  the  facts  that  it  was  the  true 
owner  of  the  'grain,  and  the  holder  of  the 
token  which  the  consignee  had  notified  the 
railroad  company  was  to  determine  the  ques- 
tion to  whom  the  delirery  should  be  made. 


The  question  remalue  as  to  tSie  right  of  the 
local  freight  agent  to  adopt  sodx  a  m^hod 
of  Identifying  the  proper  person  to  receive 
the  grain.  As  he  bad,  according  tfi  the  tes- 
timony of  the  division  freight  agent,  the 
whole  charge  of  receiving  and  delivering 
freight,  we  can  see  no  reason  why,  in  the 
discharge  of  his  duties,  he  might  not  ad(^t 
any  reasonable  means  to  identify  the  persons 
to  whom  the  goods  Shonld  be  delivered. 
Certainly  he  could  agree  with  the  consignee 
that  the  grain  should  not  be  delivered^to  any 
person  other  tlian  the  consignee  without  the 
consignee's  written  order.  That  would  be 
merely  a  prudent  method  of  protecting  the 
railroad  company  against  imposition.  What 
dUFerence  can  there  be  between  requiring  a 
written  order  and  requiring  a  particular 
written  order,  if  the  consignee  assents  to 
the  arrangement? 

Whether  the  company  would  have  been 
bound  if  Remer  had  certified  an  order  not 
conditioned  npon  the  arrival  of  the  car,  and 
in  a  case  where  the  grain  never  reached  the 
railroad  company,  is  a  question  that  does  not 
arise.  These  orders  were  merely  for  the  de- 
livery of  the  grain  npon  its  arrival.  That 
delivery  was  a  part  of  Remer's  ordinary 
duties. 

These  considerations  lead  to  an  afitrmance 
of  the  Judgment. 

We  have  not  found  it  necessary  to  determine 
whether  a  certified  order  issued  in  exchange 
for  a  bill  of  lading,  as  yet  unaccomplished. 
Is  not  in  effect  a  substituted  bill  of  lading, 
as  far  as  the  same  is  a  symbol  of  the  prop- 
erty and  transferable'  by  Indorsement,  nor 
whether  the  course  of  business  of  the  rail- 
road company  did  not  require  an  inference 
Of  Remer's  authority  to  issue  such  a  docu- 
ment of  title. 


<70  N.  J.  li.  371) 
BRB8LIN  V.   PRIES-BRBSLIN  OO. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
Jane  20,  1004.) 

OOBPOBATIONS  —  ACTS  OF  STOCKHOtMBS  —  IH- 
TEBNAI.   AITAIBS— KSTOPPEL. 

1.  The  doctrine  of  equitable  estoppel  applies 
to  the  internal  concerns  of  stock  corporaoons. 
Saving  as  far  as  public  policy  and  the  Interests 
of  creditors  and  other  third  parties  are  in- 
volved, the  Btockholdets  may  bind  themselves 
inter  sese  and  in  favor  of  the  corporation  bv 
their  own  acts  and  acreements;  and  what  wiU 
bind  all  the  stockholdeis  with  resi>ect  to  an 
obligation  from  the  company  to  one  of  its  mem- 
bers win  bind  the  company  as  socfa. 

2.  Unanhnons  consent  and  acqniescence  of  the 
stockholders,  acted  on  by  the  parties  concerned 
to  such  extent  as  to  materially  change  their  po- 
sition, preclude  the  assenting  stockholders  as 
individuals,  and  the  corporation  as  such,  from 
afterwards  setting  up  legal  informalities  in  mat- 
ters of  internal  concern  affecting  only  the  inter- 
ests of  the  stockholders,  to  the  overthrow  of 
rights  that  have  been  acquired  on  the  faith  of 
the  consent  and  acquiescence. 

Dixon  and  Vredenburgh,  JJ.,  dissenting, 

(Syllabos  by  the  Court.) 


Errw  to  SuprenM  Court, 
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AcUou  by  Thomas  J.  Breelln  against  the 
Frles-Breslln  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

David  J.  Pancoast  and-  Edward  A.  Arm- 
strong, for  plaintiff  in  error.  Llndley  M. 
Garrison  and  Tbomas  B.  Frencb,  for  defend- 
ant in  error. 

PIXNET,  J.  In  an  action  upon  contract, 
the  plaintiff  recovered  a  Judgment  against 
the  defendant  company  for  $52,306.94,  prin- 
cipally for  the  amount  of  a  balance  standing 
to  his  credit  upon  defendant's  own  books  of 
account,  plus  interest  thereon.  The  account 
ran  from  the  month  of  June,  1891,  until  the 
month  of  October,  1902,  with  frequent  entries 
on  both  sides.  The  total  of  the  items  debited 
to  the  company  was  abput  $120,000,  m  which 
were  nnmerous  Items  of  interest  The  cred- 
its aggregated  about  $74,000,  leaving  a  bal- 
ance of  about  $46,000.  The  recovery  Included 
additional  Interest  down  to  the  date  of  judg- 
ment It  also  included  an  item  of  $5,000  for 
salary,  not  entered  in  the  books,  but  which  is 
not  now  in  dispute.  The  action  was  com- 
menced in  November,  1902.  The  defendant  is 
a  manufacturing  corporation  of  this  state,  or- 
ganized May  20,  1891.  During  the  entire 
period  covered  by  the  controversy  the  plain- 
tiff was  a  stockholder  of  the  company  and  a 
member  of  its  board  of  directors. 

That  portion  of  the  account  which  was  In 
controversy  consisted  of  sundry  Items  debited 
to  the  company  and  credited  to  the  plaintiff 
during  the  years  1893,  1894,  1896,  1897,  and 
1898,  as  his  share  of  the  profits  of  the  com- 
pany's business.  The  items  as  stated  in  the 
plaintiff's  bill  of  particulars  are  as  follows: 

1893.  „ 

April  2S.  Cash,  part  ot  profits )  1,496  9T 

1894. 

May    13.  Cash,  share  ot  profits 6,286  92 

Dec.    18.  Cash,  Va  ProflU e,486  67 

1896. 

July     6.  Cash,  >/•  profits  <  months 6,126  9t 

Deo.   31.  Cash,  Va  profits  6  months 6,141  03 

1897. 

July     S.  Cash,  Va  profits  6  months 6,768  68 

Dec.   30.  Cash,  Va  profits  6  months 6,642  48 

1898. 

June  30.  Cash,  Va  profits  6  months 9,862  66 

Dec   St  Cash,  >/•  profiU  6  months 10.02»  94 

167,742  IS 

The  case  shows  that  in  the  company's 
ledger  these  Items  were  entered  simply  as 
cash,  because  they  were  posted  from  the  cash- 
book,  but  that  in  the  cashbook  they  were  en-< 
tered  up  as  profits. 

The  principal  questions  raised  by  the  bills 
of  exceptions  are  whether  there  was  any  law- 
ful evidence  justifying  a  finding  by  the  jury 
that  these  amounts,  respecttvely,  were  law- 
fully declared  and  set  apart  to  the  plaintiff 
as  dividends  by  the  board  of  directors,  and, 
if  so,  whether  payment  thereof  had  been  de- 
manded before  suit  brought 

The  evidence  returned  with  the  bills  of  ex- 
ceptions shows  that  under  the  Instructions 
given  by  the  justice  presiding  at  the  trial,  the 
Jury  could  reasonably  find  the  following 
facts:    The  defendant  company  during  the 


period  in  question  was  succeasful  in  bTUlness. 
No  question  was  made  that  the  profits  al- 
leged to  have  been  divided  were  in  truth 
earned,  and  so  the  prohibition  of  section  30 
of  the  general  corporation  act  (P.  L>.  1896,  p. 
286),  as  construed  in  Appletou  v.  American 
Malting  Co.  (N.  J.  Err.  &  App.)  54  Ati.  454. 
has  no  applicancy.  It  was  what  is  common- 
ly known  as  a  "close  corporation."  The  orig- 
inal incorporators  were  six  In  number — Fred- 
erick A.  Vriea,  Thomas  J.  BresUn  (the  plain- 
tiff), John  M.  Carroll,  Edward  McOill,  P. 
J.  Murphy,  and  James  O.  Carrolt  From 
the  incorporation  of  the  company  until  May 
18,  1903,  they  were  the  only  stockhold- 
ers, and  together  constituted  the  board 
of  directors.  The  capital  stock  was  orig- 
inally $80,000,  divided  into  shares  of  $100 
each,  and  remained  at  that  amount  until 
the  date  last  mentioned.  It  was  held  as  fol- 
lows: Fries,  75  shares;  Breslln,  75  shares; 
John  M.  Carroll,  100  shares;  McOill,  50 
shares;  Murphy,  100  shares;  James  O.  Car- 
roll, 100  shares.  On  or  before  May  18,  1893, 
at  a  meeting  attended  by  all  these  partiea — 
apparently  treated  as  a  meeting  of  directors, 
rather  than  of  stockholders — a  resolution  was 
adopted  requiring  the  conversion  of  all  the 
original  stock,  except  that  held  by  Fries  and 
Breslln,  from  common  into  preferred  stock, 
entitled  to  cumulative  preferred  dividends  at 
15  per  cent  per  annum.  Four  of  the  parties 
voted  in  favor  of  this  resolution.  Morpliy 
and  McOiU  voted  in  opposition.  They  held 
at  the  time  150  out  of  500  votes— a  little  less 
than  one-third.  Pursuant  to  the  resolution, 
and  at  the  same  meeting,  the  secretary  wrote 
across  the  face  of  the  stock  certificates  held 
by  the  two  Carrolls,  Murphy,  and  McQlll  the 
words  "Preferred  stock,  15  per  cent  cumula- 
tive." These  certificates,  or  substituted  cer- 
tificates similarly  inscribed,  have  been  out- 
standing at  all  times  since.  The  Jury  had  a 
right  to  find  from  the  evidence  that  as  a  part 
of  the  plan  of  creating  preferred  stock,  it  was 
agreed  that  the  stockholders  thus  pre- 
ferred should  retire  from  the  board  of  direc- 
tors, and  should  no  longer  have  any  voice  in 
the  management  of  the  company,  either  as 
directors,  or  by  virtue  of  their  ownership  of 
the  stock  thus  preferred.  Whether  this  part 
of  the  plan  was  embodied  in  a  formal  resolu- 
tion, does  not  clearly  appear;  the  minute' 
book  then  In  use  having  been  lost  It  was 
proven  beyond  dispute,  however,  that  after 
May  18,  1893,  neither  Murphy  nor  McOUl  act- 
ed at  any  time  as  a  director.  Their  stock 
was  purchased  by  John  M.  Carroll,  Fries,  and 
Breslln  in  the  latter  part  of  1894  or  early 
part  of  1895;  John  M.  Carroll  taking  from 
Miurphy  bis  100  shares,  and  Fries  and  Breslln 
each  taking  25  shares  of  the  60  shares  that 
McGlll  held.  James  O.  Carroll  did  not  act  as 
director  after  May  18,  1893,  until  some  time 
in  1899,  at  which  time,  in  order  to  qualify 
him  as  a  director,  John  M.  Carroll  transferred 
to  him  1  share  of  common  stock  that  the  lat- 
ter acquired  after  bis  own  original  stock  had 
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been  coDTerted  Into  preferred  stock.    On  May 

18,  1883,  and  after  the  350  shares  had  been 

oonverted  Into  preferred  stock,  proceedings 

were  takot  to  increase  the  capital  stock  of 

the  company  from  960,000  to  $75,000  by  the 

Issuance  of  250  shares  of  common  stock.    Of 

the   new  Issue,   John   M.   Carroll   took  200 

shares,  and  Fries  and  Breslln  each  25. 

At  this  point,  therefore,  assuming  the  valid- 

ity   of  the  proceedings  to  create  preferred 

stock,  the  status  was  as  follows: 

Preferred  Common 

Shares.  Sbaree. 

John  H.  Carrol 100  200 

Frtes  100 

Breslln 100 

McGlU  60 

Murpby  100  ... 

James  O.  Carroll UO.  ... 

360  400 

EVom  the  time  when  Murphy  and  McOill 
sold  their  holdings  until,  the  date  in  1899 
when  John  M.  Carroll  transferred  1  share  of 
common  stock  to  James,  the  holdings  were  as 
follows: 

Preferred  Common 

Shares.  Shares, 

John  U.  Carroll ZOO  200 

Pries    26  100 

BresUn  15  100 

Jamaa  Q.  Carroll 100 

S50  400 

The  first  point  made  in  behalf  of  the  plain- 
tlfl  In  error  in  this  court  challenges  the  legal 
yalidlty  of  the  items  credited  to  the  plaintiff 
for  profits  in  the  years  1894,  1896,  1897,  and 
1888,  on  the  ground  that  such  profits  were  not 
legally  declared  as  dividends  to  the  plaintiff. 
The  item  credited  to  the  plaintiff  under  date 
of  April  25,  1883,  is  not  disputed  here,  per- 
haps for  the  reason  that,  if  the  later  credits 
can  be  sustained  upon  any  ground,  the  credit 
item  of  1893  must  be  sustained  likewise.  The 
statutory  provisions  as  to  declarations  of  div- 
idends In  force  during  the  period  in  contro- 
versy are  as  follows:  By  section  52  of  the 
general  "act  concerning  corporations,"  ap- 
proved April  7,  1875,  as  amended  by  supple- 
ment of  Mar«:h  17,  1891  (P.  L.  1881,  p.  176; 
Gen.  St  p.  955,  i  227),  all  manufacturing  com- 
panies were  required  on  the  1st  day  of  Au- 
gust in  each  year,  unless  some  other  specific 
day  for  the  purpose  were  fixed  in  the  charter 
or  by-laws — ^and,  in  ■  that  case,  then  on  the 
day  so  fixed — after  reserving  over  and  above 
the  capital  stock  paid  in,  as  a  working  capi- 
tal for  said  corporation,  a  sum  to  be  specified 
by  the  board  of  directors,  not  exceeding  one- 
half  of  the  capital,  to  declare  a  dividend  of 
the  whole  of  their  accumulated  profits  exceed- 
tng  the  amount  so  reserved  as  a  working  capi- 
tal, and  pass  a  share  or  dividend  of  each 
stockholder  of  such  profits  to  the  credit  of 
the  respective  stockholders,  and  pay  the  same 
to  the  stockholders  on  demand.  By  a  supple- 
ment approved  April  6, 1876  (P.  U  1876,  p.  74; 
Gen.  St  p.  928,  {  106),  companies  were  author- 
ized to  change  the  time  for  declaring  divi- 
dends by  a  vote  of  two-tiiirds  in  interest  of 
the  stockholders  &t  any  regular  meeting  of 
the  itockholders.    By  section  7  of  the  genoral 


act  of  1875  (Gen.  St  p.  911,  {  7),  the  directors 
were  proliibited  from  declaring  dividends  ex- 
cept from  the  surplus  of  profits.  Correspond- 
ing proristons  (differing,  however,  in  some  de- 
tails) effective  after  July  4, 1896,  are  found  in 
the  revised  "act  concerning  corporations" 
passed  in  that  year.  P.  L.  1896,  p.  277,  §§  47, 
SO.  The  present  controversy  antedates  the 
amendment  of  section  47  enacted  in  1901.  P. 
L.  1901,  p.  245. 

.  In  the  case  at  liand,  none  of  the  sums 
claimed  as  dividends  was  declared  on  the 
date  prescribed  by  the  act  in  force  at  the 
tim&  The  evidence  introduced  in  behalf  of 
the  plaintiff  below  tended  to  show  that,  dur- 
ing the  period  covered  by  the  disputed  items, 
John  M.  Carroll,  Fries,  and  Breslln  alone  act- 
ed as  directors;  that  they  were  all  personal- 
ly active  in  the  management  and  conduct  of 
the  company's  business;  that  they  were  fre- 
quentiy  in  attendance  at  the  place  of  busi- 
ness of  the  company,  and  were  in  dose  touch 
with  all  its  afTairs;  that  twice  each  year  an 
Inventory  was  taken,  an  account  made  up, 
and  a  balance  struck,  for  the  purpose  of  as- 
certaining whether  the  company  had  made 
a  iwoflt  or  a  loss,  and  determining  the 
amount  of  the  profits  when  made;  that  the 
results  were  submitied  by  the  bookkeeper 
to  Frleft  BresUn,  and  John  M.  Carroll,  all 
of  whom  were  personally  present  on  each 
occasion;  that  the  amount  of  profit  shown 
by  the  balancing  of  the  Ixioks  was  consid- 
ered by  them;  that  various  items  were  char- 
ged off,  and  the  balance  was  handed  by  them 
to  the  bookkeeper,  to  l>e  credited  up  as  prof- 
its; that,  in  crediting  the  profits,  the  so- 
called  preferred  stockholders  were  first  cred- 
ited with  amounts  equal  to  15  per  centum 
per  annum  of  the  face  value  of  their  stock, 
dud  tile  balance  of  the  ascertained  profit* 
was  credited  up  in  equal  thirds  to  the  indi- 
vidual accounts  of  John  'M.  Carroll,  Breslln, 
and  Fries.  There  was  abundant  evidence  to 
show  that  this  was  done  on  each  occasion 
with  the  full  knowledge  of  each  of  the  par- 
ties Just  mentioned,  and  that  all  of  them 
had  access  to  the  books,  and  freqnentiy  con- 
sulted them.  The  credit  balances  of  the  sev- 
eral stockholders  were  drawn  upon  by  them 
Individually  from  time  to  time.  No  minutes 
were  kept  of  any  of  the  meetings  of  direct- 
ors at  which  this  business  was  transacted. 
No  formal  resolution  was  at  any  time  passed. 
John  M.  Carroll,  Fries,  and  BrosUn  acted  in 
the  metier  without  notifying  either  of  the 
other  three  stockholders.  As  the  latter  had 
not  at  any  time  formally  resigned  as  direct- 
ors, the  validity  of  the  dividends  must  de- 
pend either  upon  the  ground  that  the  agree- 
ment made  when  the  preferred  stock  was  cre- 
ated amounted  to  a  resignation,  and  was 
accepted  as  such,  or  upon  the  groimd  that  the 
evidence,  aside  from  that  warranted  the  Jury 
in  finding  that  James  G.  Carroll,  Murphy, 
and  McGill  had,  by  their  abstinence,  consent- 
ed that  Jolm  M.  Carroll,  Fries,  and  Breslln 
Should  alone  act  as  de  facto  dlrecbna.    In 
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oar  opinion,  there  was  gnfDclent  evidence  to 
support  the  finding  of  the  Jury  upon  either  of 
tkeee  grotmda. 

Tt>  sum  up,  the  Jury  was  Jnstlfled  by  tb« 
evMence  In  finding,  and,  from  the  mode  in 
which  the  case  was  submitted  to  them,  and 
the  verdict  that  they  rendered,  we  must  as* 
sume  that  they  did  find,  that  the  Issuance  of 
preferred  stock  was  assented  to  by  all  the 
stockholders,  and  Included  an  agreement  that 
the  preferred  stockholders  flhould  retire  from 
participation  In  the  management;  that  pur^ 
fuant  to  this  agreement  they  did  retire,  and 
tltat  the  board  of  directors  was  thereby  r«* 
dneed  to  three;  that  the  three  directors  dnr> 
iDg  the  period  In  question  acted  unanlmoua* 
ly,  and  with  the  acquiescence  of  all  the  stock- 
holders, In  ascertaining  the  profits  at  stated 
times,  In  determining  what  amount  should 
be  reserved  as  working  capital,  and  in  set- 
ting apart  the  residue  of  the  profits  for  dls* 
tribntlon  among  the  stockholders;  that  In 
such  distribution  preferred  stockholders  were 
first  paid  or  credited  amounts  aggregating  IB 
per  centum  per  annum  upon  their  stock,  and 
the  residue  was  divided  among  the  common 
stockholders,  not  pro  rata  according  to  their 
holdings,  but  In  a  manner  satisfactory  to 
them,  and  acquiesced  in  by  all  the  stock- 
holders; that  the  plaintlfTs  share  of  the  prof- 
its according  to  this  distribution  was  on  each 
occasion  credited  to  him  upon  the  books  by 
the  agents  of  the  company,  acting  under  the 
dhcction  of  the  board  of  directors;  and  that 
the  sums  thus  apportioned  to  the  plaintlflT, 
less  dednetions  for  moneys  paid  him  on  ac- 
count thereof,  and  other  debits  against  the 
account,  were  carried  to  the  credit  of  the 
plalntUT  upon  the  company's  own  books  dur- 
ing a  course  of  years,  with  the  knowledge  of 
all  tiie  directors  and  the  tacit  assent  of  all  th)t 
8to<^olders.  Plaliitlff  meanwhile  had  been 
led  to  deal  with  this  credit  on  the  books  as 
evidence  of  an  indebtedness  owing  by  the 
company  to  Mbh,  and  the  other  stockholders 
similarly  credited  had  done  the  same.  In 
view  of  these  facta.  It  seems  to  us  that  the 
corporation,  as  well  as  Its  stockholders,  is 
now  estopped  from  setting  np  that  the  plain- 
tiff Is  not  entitled  to  the  moneys  standing  to 
his  credit 

In  order  to  arrive  at  this  result,  we  must, 
of  course,  hold  that  unanimous  consent  and 
aopiieficence  of  the  stockholders,  acted  on 
by  the  parties  concerned  to  such  extent  as  to 
materially  change  their  position,  preclude 
the  assenting  stockholders  as  indiylduals,  and 
the  corporation  as  gncb,  from  afterwards  set- 
ting up  legal  Informalities  In  matters  of  in- 
ternal concern,  that  affect  only  the  Interests 
ct  the  stockholders,  to  the  overthrow  of 
rights  that  have  been  acquired  on  the  faith 
of  the  consent  and  acquiescence.  In  the 
present  case  we  apply  this  doctrine  to  the 
nonobservance  of  legal  forms  respecting  the 
creation  of  preferred  stock,  the  abandonment 
by  preferred  stockholders  of  voting  powers, 
the  rsslgnatiou  of  directors,  the  reduction  of 


the  number  of  directors  from  alz  to  three, 
and  the  apporttonraent  of  dividends  as  be- 
tween the  stockholders  entitled  ttereto.  In 
respect  to  these  matters  the  }«ry  was  fully 
Justified  In  finding  that  nnanimoos  eaosmt  of 
the  stockholders  of  the  defendant  company 
had  been  given,  and  had  been  acted  on  in 
good  faith  by  the  plaintiff  and  others  concern- 
ed during  a  course  (tf  years;  and  tliat  plain- 
tiff could  not  be  restored  to  the  status  quo 
ante,  were  the  assent  of  ills  fellow  stockhold- 
ers and  ot  the  company  to  be  now  with- 
drawn. 

In  the  eye  of  the  law,  corporations  are  en- 
titles  separate  and  distinct  from  their  con- 
stituent members,  and  not  bound  by  the  in- 
dividual acts  of  the  latter.  The  law  deals 
with  the  corporation  as  an  artificial  person. 
Equity  realises  that  this  legal  entity  la  but 
a  legal  fiction.  Looking  through  the  form. 
It  discerns  the  substance.  It  finds  that  a 
stock  corporation  is,  iu  essence,  an  aggrega- 
tion of  Individuals— a  statutory  partnership 
—with  assignable  membership  and  limited  li- 
ability of  the  members;  and  so  the  doctrine 
of  equitable  estoppel  applies  fully  to  all  the 
Internal  concerns  of  stock  companies.  Sav- 
ing, 80  far  as  public  policy  and  the  interests 
of  creditors  and  other  third  parties  are  con- 
cerned, none  of  which  Is  Involved  in  the  pres- 
ent case,  the  stockholders  may  bind  them- 
selves Inter  sese  and  in  favor  of  the  corpora- 
tion by  their  own  acta  and  agreements;  and 
what  will  bind  all  the  stockholders  with  re- 
spect to  an  obligation  from'  the  company  to 
one  of  Its  members  will  bind  the  company  as 
such.  The  authorities  to  this  effect  are 
abundant  Mr.  Thompson,  In  bis  new  work 
on  Corporations,  lays  it  down  that  the  body 
of  stockholders  are,  in  substance,  the  corpo- 
ration; that  estoppels  are  concurrent  as  be- 
tween the  stockholders  and  the  corporation; 
in  other  words,  that  "whatever  will  eatap  the 
stockholders  will  estop  the  corporation,  and 
whatever  will  estop  the  corporatltm  will  es- 
top the  stockholders."  4  Themp.  Corp.  | 
5209.  And  again,  at  section  6314^  he  says: 
"The  body  of  stockholders,  in  every  business 
corporation,  are  the  peteoaa  who  are  incor- 
porated. They  are,  in  a  substantial  sense, 
the  corporation.  They  are  the  ultimate  con- 
stituency, and  the  directors  who  are  elected 
by  them  from  their  own  number  are  their 
ofllcers.  The  Ideal  body  is,  in  theory  of  law, 
the  principal,  and  the  board  of  directors  are 
the  managing  agents;  but  In  theory  of  equity 
the  body  of  stockholders  are  the  beneficiaries 
in  a  trust  and  the  directors  are  their  trustees. 
It  follows  that  many  acts  which  the  direct- 
ors may  do  outside  the  scope  of  their  powers 
become  ratified  and  validated  by  the  acqui- 
escence.of  the  body  of  shareholders;  and,  in 
general,  the  body  of  shareholders  can  ratify 
and  confirm  any  act  done  by  the  directors  or 
other  officers  of  the  corporation  without  a 
precedent  authorization  which  the  sharehold- 
ers could  have  authorized  originally."  See, 
also,  4  Thomp.  Coip.  {|  4496^  4487.    It  has 
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been  held  Xiy  th«  Sttprtiae  Court  of  tbe  Unit- 
ed States  that  where  persons  accept  preferred 
■tock  that  has  been  Illegally  Issned,  and  re- 
ceiYe  Interest  upon  It  for  several  years,  they 
and  their  assigns  thereby  become  estopped 
frerm  qnestlonlng  the  power  of  the  corpora- 
tion to  Issne  It  Bmncb  v.  JTesup,  106  U.  8. 
468,  27  L.  Bd.  279;  2  Thomp.  Corp.  |  2254. 
See,  also,  McOregor  T.  Home  Ins.  Co.,  S3  V. 
3.  Eq.  181,  183.  In  Kent  ▼.  Qnlcksllrer  Mln- 
tng  Oa,  78  N.  T.  160,  H  was  held  that  corpo- 
rate acts  not  per  se  Illegal,  but  which  ave 
ultra  Tires— affecting,  however,  only  the  lat^ 
ests  of  the  stockholders— may  be  made  good 
by  the  assent  of  the  stockholders.  In  Allen 
T.  Wilson  (O.  O.)  28  TM.  en,  It  was  held  by 
Oreebam,  J.,  tiiat  a  stockholder  is  estopped  to. 
object  to  corporate  acts  which  were  perform- 
ed with  his  knowledge  and  assent,  and  that 
racb  assent  might  be  implied  from  bis  long 
sllenoe.  In  Wood  ▼.  Boney  (N.  J.)  21  Atl.  6T4, 
«t  iMge  885,  It  was  hrid  by  Bird,  V.  a,  that 
a  stockholder  could  not  object  to  the  holding 
•f  a  directors'  meeting  outside  of  the  state, 
when  he  had  acquiesced  in  the  practice  for 
•  long  time  without  objection.  In  Babe  T. 
Dnnlap,  61  N.  J.  Bq.  41.  25  AU.  969,  Van 
Fleet,  V.  O.,  held  that  a  nonassenting  stock- 
holder desiring  to  otrtaln  an  injunction  to  re- 
strain an  unauthorized  consolidation  of  cor- 
porations must  act  promptly  before  the  act 
of  which  he  complains  has  become  the  foun- 
dation of  rights  or  squltle*  that  must  be  de- 
■tn^ed  or  greatly  impaired  If  the  act  be  nnl- 
Ufled  or  undone.  In  the  case  of  Orifflng  Iron 
Co.,  63  N.  J.  Law,  168,  867,  41  Atl.  931,  the 
Svpreme  Court  affirmed  an  election  of  di- 
rectors had  at  a  special  meeting  held  with- 
«nt  due  notice^  on  the  ground  that  every 
tfbare  of  stock  was  represented  at  the  meet- 
ing, and  a  majority  both  in  number  and  In 
Interest^of  all  the  stockholders  voted  for  the 
directors  whose  title  was  assailed.  This 
coort,  on  review,  affirmed  tiie  Judgment 

Although  estoppels  be  based  upon  eqnlta- 
Me  constderattons,  they  are  node  tbe  less 
available  in  the  courts  of  law.  MarUnes  v. 
Rankle,  67  N.  J.  Lew,  111,  80  AU.  598;  Qlbbs 
T.  Craig,  68  N.  J.  Law,  661,  33  Atl.  1052; 
Central  R.  R.  Co.  v.  MacCartney,  68  N.  3. 
X^w,  166,  at  page  175,  52  Atl.  672;  Drezel 
r.  Bemey,  122  U.  S.  241,  253,  7  Sup.  Ct  1200, 
80  L.  Ed.  1210;  Fowler  v.  Parsons,  143  ICass. 
401.  406,  9  N.  E.  799. 

We  are  therefore  of  the  opinion  that  those 
exceptions  which  challenge  the  plaintUTs 
right  of  recovery  on  the  ground  that  there 
was  no  evidence  from  which  the  Jury  had 
a  right  to  find  the  plalnUfT  entlUed  to  the 
dividends  fit  question  cannot  be  sustained. 

Sundry  exceptions  raise  questionB  concern- 
ing the  Instructlona  given  to  the  Jury  as  to 
the  mode  in  which  the  proQta  were  ascertain- 
ed by  the  directors  and  set  apart  for  divlnlon 
among  the  stockholders,  and  to  the  method 
•f  apportionment  that  was  pursued.  Tbey 
are.  in  the  main,  disposed  of  by  what  has  al- 
ready been  said. 


The  learned  trial  Justice  inatmcted  the  Ju- 
ry, In  snbstance,  that  the  ascertainment  of 
the  praflt^  and  the  determination  as  to  what 
part  of  the  profits  thus  ascertained  was  to  be 
•et  apart  and  divided  among  the  stockholders, 
were  functions  that  the  directors  alone  could 
perform;  that  neither  of  these  things  could 
be  done  by  the  stockholders.  He  further 
charged  that  while  the  forms  prescribed  by 
law  as  to  tbe  time,  place,  and  manner  of  de- 
elartng  dividends  were  very  proper  to  be  fol- 
lowed, la  order  for  the  avoidance  of  disputes, 
tbe  forms  were  not  essential  so  long  as  the 
directors  did  the  substance  <tf  what  the  law 
requires  of  them;  that  whenever  the  cwpo- 
ratlOn,  through  its  directors,  declares  that 
the  ascertained  profits,  or  any  part  of  them, 
ahall  cease  to  be  the  profits  of  the  company 
and  shall  become  the  profits  of  tbe  stockhold- 
ers, at  that  moment  they  become,  in  law,  tbe 
property  of  tbe  stockholders,  and  the  corpo- 
ration thereafter  does  not  own  them.  Whetb- 
cr  in  fact  the  directors  of  the  defendant  com- 
pany did,  at  the  serveral  tlmee  in  question, 
s^arate  from  what  belonged  to  the  corpora- 
tion a  certain  portion  of  the  earnings  to  be- 
come a  dividend  which  the  stockholders  were 
to  have,  was  submitted  as  a  question  of  fact 
to  the  Jury.  There  was  no  evidence  to  show 
that  during  the  period  oovwed  by  the  contro- 
versy the  ascertainment  of  the  profits,  and 
the  decision  as  to  what  portion  was  to  be 
distributed,  were  reached  by  unanimous  ac- 
tion or  concurrence  of  tbe  stockholders.  The 
Judge  therefore  properly  charged  that  with 
respect  to  these  matters  the  case  turned  up- 
on the  question  whether  In  fhct  the  directors 
had  performed  their  appropriate  functions. 

Tbe  trial  Justice  further  charged  the  Jniy, 
in  effect  that  whenever  the  directors  set 
apart  a  portion  of  tbe  profits  of  the  company 
for  division  among  the  stockholders,  it  is 
their  prima  facie  duty  to  apportion  the  divi- 
dend among  the  stockholders  pro  rata  to 
their  several  holdings,  but  that  If  all  the 
stockholders  who  are  entitled  to  participate 
In  the  division  authorise,  ratify,  or  acquiesce 
in  any  distribution  of  tbe  fund  among  them- 
selves, differing  from  the  ordinary  pro  rata 
division,  the  directors  may  make  the  divMon 
In  accordance  with  such  antborfasation,  rati- 
fication, or  acquiesoenoe  of  all  the  stock- 
holders. He  left  it  to  the  Jury  to  say,  upon 
the  evidence,  whether  the  division  actually 
made  of  the  profits  as  between  the  stock- 
holders. In  the  case  at  hand,  was  authorized, 
ratified,  or  acquiesced  in  by  the  holders  of  all 
the  stock.  In  illustrating  tbe  applicancy  of 
these  instructions  to  the  testimony  In  the 
case,  the  trial  judge  directed  the  attention 
of  the  Jury  to  the  period  during  which  there 
were  only  four  stockholdera,  viz.,  John  M. 
Carroll,  Fries,  Breslln,  and  James  O.  Car 
roll.  As  to  the  former  three,  who  were  dur- 
ing that  time  acting  as  directors,  and,  as 
such,  participating  In  the  ascertainment  and 
division  of  profits  in  the  manner  above  men- 
tioned, the  trial  Judge  properly  charged  that 


Digitized  by 


Google 


818 


68  AXIiANTIO  BBFOBTBR. 


(N.J. 


they  must  be  presumed  to  have  approved  of 
the  proceedings.  As  to  the  remaining  stock- 
holder, James  G.  Carroll,  it  was  left  to  the 
Jury  to  say  whether  he  was  an  acting  di- 
rector, or  whether,  under  the  testimony,  he 
should  be  presumed  to  have  ceased  to  be 
such  upon  his  acceptance  of  his  preferred 
stock,  and  the  15  per  cent  dividends  thereon. 
The  whole  question  was  submitted  to  the 
jary  on  the  theory  that,  so  long  as  the  di- 
rectors ascertained  the  profits,  and  set  apart 
the  portion  thereof  that  was  to  be  divided, 
all  matters  of  form  were  immaterial,  and  the 
actual  division  of  the  declared  dividends 
among  the  stockholders  was  a  matter  that 
could  be  settled  by  agreement  among  them- 
selves, evidenced  by  their  acquiescence  in 
the  course  of  procedure  that  was  followed. 
These  instructions  were  fully  warranted  by 
the  evidence,  and,  in  our  opinion,  they  em- 
body no  error  in  law — at  least,  none  detri- 
mental to  the  interests  of  the  defendant  In 
our  view,  the  purpose  of  the  statute  in  pre- 
scribing that  at  a  fixed  time  each  year  the  di- 
rectors shall  make  and  declare  dividends  out 
of  the  profits,  is  to  safeguard  the  right  of  the 
stockholders  to  have  a  Just  participation  in 
the  gains  of  the  company.  The  statute  does 
not  invalidate  dividends  declared  at  other 
times,  provided  they  be  declared  out  of  the 
actual  profits.  The  proofs  ta  the  case  show 
that  at  stated  times  the  specific  tilings  neces- 
sary to  warrant  a  declaration  of  dividends 
were  done,  and  that  a  certain  portion  of  the 
profits  actually  made  were  set  apart  for  dis- 
tribution among  the  stockholders.  This  is 
the  essence  of  the  declaration  of  a  dividend, 
so  far  as  it  results  in  segregating  a  portion 
of  the  property  of  the  company  for  the  use  of 
the  stockholders.  Thenceforward  the  cor- 
poration, as  such,  has  no  property  interest  in 
the  moneys  thus  set  apart  It  Is  true  that 
the  directors  are  trustees  for  the  several 
stockholders,  charged  with  the  duty  of  prop- 
erly apportioning  among  them  the  moneys 
thus  'set  apart  for  their  use.  And  so  the 
judge  charged  the  Jury.  But  It  cannot  be 
doubted  that  the  stockholders  may  by 
unanimous  consent  adopt  and  become  bound 
by  a  diCCerent  mode  of  division. 

The  next  ground  relied  upon  for  reversal 
Is  that,  assuming  that  the  profits  in  ques- 
tion were  duly  declared  as  dividends  in  favor 
of  the  plaintiff,  he  conld  not  maintain  an 
action  for  them  without  proof  of  a  demand 
made  upon  the  company  for  their  payment, 
and  a  refusal  to  pay  them.  As  the  trial 
Judge  instructed  the  Jury,  in  substance,  that 
the  company  was  not  compelled  to  pay  until 
there  had  been  a  demand  made,  such  as  to 
indicate  that  the  plaintiff  desired  to  have  his 
share  of  the  profits  paid  over  to  him,  the 
record  raises  only  the  question  whether  there 
was   any   evidence  to   Justify  the   Jury   In 


finding  that  there  had  been  a  demand  and 
refusal  before  suit  brought  It  appeared 
that  a  representative  of  the  plaintiff  wrote 
to  the  company,  saying:  "Mr.  Thomas  J. 
BresUn  has  authorized  me  to  demand  the 
amount  due  him  from  your  company,  and,  in 
case  of  your  refusal,  to  take  proceedings  to 
recover  the  same.  The  demand  is  hereby 
made,  and  unless  I  hear  from  you  this  week 
I  shall  consider  the  demand  refused."  An 
equivocal  reply  in  writing  was  made  by  the 
company  through  its  counseL  The  argument 
is  that,  siace  the  plaintUTs  demand  did  not 
mention  dividends,  it  was  not  sufficiently 
specific.  Tlie  trial  Judge,  in  substance,  in- 
structed the  Jury  to  consider  the  letter  and 
its  response,  and  also  the  nature  of  the  en- 
tries ui)on  the  Ixwks,  and  determine  whether 
they  constituted  a  recognition  by  the  defend- 
ant of  the  plaintUTs  right  to  recover  tlie 
balance  therein  stated,  so  that  the  subsequ^it 
refusal  to  pay  the  balance  constituted  a  re- 
fusal of  a  demand  for  payment  of  the  profits. 
As  the  dividends  had  been  entered  up  to  the 
credit  of  the  plaintiff  in  an  account  current 
kept  upon  the  books  of  the  company,  and  as 
the  plaintUTs  right  was,  not  to  have  the 
whole  of  the  dividends,  bat  only  such  bal- 
ance thereof  as  remained  after  debiting  the 
items  charged  against  him  on  the  books,  we 
think  the  instruction  of  the  trial  Judge  upon 
this  point  was  correct 

The  defendant  requested  the  Judge  to 
charge  the  Jury  that  the  plaintiff  was  not 
entitled  to  recover  interest  on  the  profit 
items  prior  to  the  making  of  the  demand  thus 
mentioned.  But  as  the  books  showed  that 
during  a  course  of  years  the  interest  bad 
been  credited  up  by  the  company  upon  the 
balance  due  to  the  plaintiff  upon  the  books, 
the  Judge  properly  instructed  the  Jury  that 
it  was  for  them  to  determine  whether  there 
was  an  implied  agreement  on  the  part  of  the 
corporation  to  pay  Interest,  evidenced  by  its 
course  of  bookkeeping. 

The  judge  was  asked  to  charge  that  the 
plaintiff  could  not  recover  any  claim  for 
money  that  became  due  more  than  six  years 
prior  to  the  commencement  of  the  suit  In 
response  to  this  request  he  charged  that  In  a 
running  account,  such  as  this,  the  strict  ml* 
of  the  statute  of  limitations  is  not  applicable. 
There  were  items  on  both  sides  of  the  ac- 
count within  the  six  years.  And  as  the  ac- 
count was  kept  by  the  defendant,  the  plain- 
tiff being  credited  on  its  books  from  time 
to  time,  with  the  balance  remaining  due  to 
him,  the  defendant  was  not  entitled  to  th« 
instruction  thus  asked. 

The  Judgment  under  review  Should  be  a^ 
Armed. 

DIXON  and  VKUUHNBUROH,  JJ.,  dlfc 
sentlng. 
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BQUITT  —  JTJBISDICnON  —  INJUHCTION  —  B«- 
CEIVEB— CORPOBATIONB  —  INBOLVENCT— MIS- 
JOINDSB  —  WAIVKB  —  BTATUTB  —  IHJUNO- 
TlOZf  — PABTIES— DIBECTOBi) — Q  UALIFICATIO  NB. 

1.  A  bill  by  ft  minority  stockholder  against 
his  corjioration  and  other  corporations  and  cer- 
tain directors  of  the  different  corporations  al- 
leged that  complainant's  corporation  was  insol- 
vent, and,  after  praying  for  injunction  and 
other  relief,  prayed  that  a  receiver  be  appointed 
for  complainanrs  corporation  under  the  statute, 
or  that  the  corporation  be  declared  insolveoL 
or  a  tecelTer  be  appointed  of  the  property  of 
the  corporation  under  the  general  equity  pow- 
ers, ana  that,  It  need  be,  the  corporation  ba 
enjoined  from  exercising  any  of  its  franchises. 
On  filing  the  bill,  an  order  was  made  requiring 
all  the  defendants  to  show  cause  why  injunc- 
tions should  not  issue  pursuant  to  the  prayer 
of  the  bill,  and  why  a  receiver  shonid  not  be 
appointed  for  the  corporation  under  the  gen- 
eral eqaitr  powers  of  the  court  or  under  the 
statute.  Held,  that  the  bill  and  order  indicated 
an    intention   on   the   part  of  complainant   to 

g resent  to  the  court  the  equitable  action  created 
y  Corporation  Act  (Laws  1896,  i>.  298,  c.  185) 
i  65,  in  favor  of  stockholders  of  insolvent  cor- 
porations, joined  with  another  entirely  distinct 
equitable  action  arising  under  the  general  eq- 
uity powers  of  the  court. 

2.  The  failure  of  defendants  to  object  to  a 
bill  for  multifariousness  or  misjoinder  of  causes 
of  action  is  a  waiver  of  the  defect. 

3.  A  proceeding  under  Corporation  Act  (Laws 
1S96,  p.  208,  c.  185)  I  65,  empowering  the  chan- 
cery court  to  proceed  In  a  summary  way  by  in- 
junction to  prevent  an  insolvent  corporation 
from  exercising  its  franchises,  is  not  a  mere 
motion  for  an  interlocutory  injunction,  but  a 
final  hearing  of  the  cause. 

4.  Such  a  proceeding  is  in  rem,  and  results 
in  a  final  decree  fixing  the  status  of  the  corpora- 
tion in  respect  to  the  exercise  of  its  franchises. 

5.  A  mere  restraining  order  or  preliminary 
writ  of  injunction,  limited  in  Its  operation,  is 
not  a  sufficient  basis  for  the  maKJng  of  an 
order  appointing  a  statutory  reaeiver  under  sec- 
tion 66  of  the  corporation  act  (Laws  1896,  p. 
296,  c.  185),  in  whom  title  to  the  assets  of  the 
corporation  will  vest  under  the  provisions  of  the 
statute.  A  receiver  appointed  prior  to  the  "sum- 
mary hearing"  is  a  mere  custodian,  takes  no 
title  under  the  statute,  and  is  appointed  under 
the  general  equity  power  of  the  court. 

6.  An  order  appointing  a  receiver  under  Cor- 
poration Act  (Laws  18^,  p.  298,  c.  185)  i  66, 
18  not  necessarily  a  part  of  the  final  decree. 

7.  In  a  suit  against  an  alleged  insolvent  cor- 
poration under  Corporation  Act  (Laws  1896,  p. 
238,  c.  185)  §1  65,  66,  the  almost  uniform  prac- 
tice has  been  to  make  the  corporation  the  sole 
defendant.  There  seems  to  be  no  room  for  any 
other  defendant,  except  in  special  cases,  where 
an  injunction  to  prayed  for  against  such  addi- 
tional defendant.  In  aid  of  the  statutory  action 
against  the  defendant  corporation. 

8.  In  a  suit  by  a  stockholder  against  his  cor- 
poration, praying  for  Injunctive  relief  under  the 
general  equity  powers  of  the  court  and  also  un- 
der Corporation  Act  (Laws  1896,  p.  298,  c.  185) 
f§  65,  (56,  the  complainant  will  not  be  permit- 
ted to  move  for  a  preliminary  injunction  in  aid 
of  the  cause  of  action  set  forth  jn  the  bill  in- 
voking the  general  equity  jurisdiction  of  the 
•wurt,  and  at  the  same  time  to  bring  ou  the 
final  hearing  of  the  statutory  action,  though  no 
objection  is  made  by  the  defendants  to  the  bill 
because  of  misjoinder  of  incongruous  causes  of 
Action ;  the  rules  of  evidence  in  the  two  proceed- 
iags  b<>ing  entirelv  diffprent. 

9.  Where,  at  the  suit  of  a  stockholder,  the 
court  enjoined  certain  eprporations  from  enter- 


ing Into  an  amalgamation  agreement,  whereby 
the  property  of  one  was  to  be  taken  by  the 
issuance  of  stock  in  the  other  to  an  amount 
largely  in  excess  of  the  true  value  of  the  prop- 
erty, the  decree  has  no  application  as  res  judi- 
cata in  a  subsequent  suit,  so  as  to  require  the 
court  issuing  the  decree  to  enjoin  the  corpora- 
tions, under  the  general  equity  powers  of  the 
court,  from  violating  the  previous  injunction, 
on  a  mere  showing  that  tiie  stockholders  of  the 
corporations  enjoined  are  negotiating  an  amal- 
^matlon  agreement  to  accomplish  the  same  ob- 
ject which  was  sought  to  be  accomplished  when 
the  corporations  were  enjoined,  but  without  the 
illegal  issuance  of  stock;  It  appearing  that 
complainant's  corporation  retained  full  control 
of  its  own  assets. 

10.  The  fact  that  boards  of  directors  of  two 
mining  corporations  are  appointed  by  a  third 
corporation  as  a  holding  company  of  the  ma- 
jority of  the  stock  of  the  mining  corpora- 
tions does  not  subject  the  government  of  the 
mining  companies  to  a  common  control,  so  as 
to  mue  directors  of  one  of  the  mining  com- 
panies, who  are  also  directors  of  the  holding 
company,  common  to  each  of  the  mining  com- 
panies, where  it  is  established  that  the  direct- 
ors of  the  two  original  companies,  appointed 
by  the  holding  company,  are  not  mere  "dum- 
mies," subject  to  the  will  of  the  directors  of 
the  holding  company. 

11.  Prior  to  contractual  relations  having  been 
entered  into  between  two  mining  corporations, 
contemplating  the  employment  by  one 'of  the 
corporations  of  a  smelter  erected  by  the  other, 
the  use  to  be  paid  for  at  current  rates,  a  suit 
predicated  on  the  general  equity  powers  of  the 
court  by  a  minority  stockholder  of  one  of  the 
mining  corporations  to  enjoin  a  consummation 
of  the  contract,  instituted  before  any  stockhold- 
er has  had  an  opportunity  to  approve  or  dis- 
approve of  the  contract,  is  premature. 

12.  A  minority  stockholder  of  a  mining  cor- 
poration is  not  entitled,  under  the  general  eq- 
uity powers  of  a  court  of  chancery,  to  procure 
an  injunction  forbidding  the  execution,  between 
bis  corporation  and  another,  of  a  contract  the 
fairness  of  which  is  in  no  way  questioned,  on 
the  sole  ground  that  some,  but  less  than  a  ma- 
jority, or  the  directors  of  his  company  own 
stock  in  a  third  corporation,  which  third  cor- 
poration owns  stock  in  the  corporation  with 
which  the  board  of  directors  of  complainant's 
corporation  had  undertaken  to  contract 

Suit  by  John  H.  Pierce  against  the  Old 
Dominion  Copper  Mining  &  Smelting  Com- 
pany, and  others.  On  motion  to  show  cause 
why  Injunction  should  not  issue  and  a  receiv- 
er be  appointed  as  prayed  for  In  the  bill. 
Motion  denied. 

R  M.  Colie,  for  complainant.  Mr.  Bmn- 
delB  and  W.  H.  Corbin,  for  defendants. 

STHVKNSON,  V.  C.  The  complainant  is  a 
stockholder  of  the  defendant  corporation,  the 
Old  Dominion  (Copper  Mining  &  Smelting 
Cbmpany,  holding  ^25,000  par  value  of  stock. 
The  defendants  are  the  Old  Dominion  Cop- 
per Mining  &  Smelting  Company,  a  corpora- 
tion nnder  the  laws  of  New  Jersey,  the  Unit- 
ed Globe  Mines,  a  corporation  under  the  laws 
of  New  York,  the  Old  Dominion  Company  of 
Maine,  a  corporation  under  the  laws  of 
Maine,  and  twelve  natural  persons,  who  in- 
clude the  directors  of  the  above-named  three 
corporations,  or  the  most  of  them.  The  bill 
alleges  that  the  defendant  corporation,  the 
Old  Dominion  Copper  Mining  &  Smelting 
(Tompany,  Is  insolvent,  and  undertakes  to 
make  tiie  neceteary  statement  of  facts  from 
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wtilch  Insolvency  to  tbe  extent  and  of  tbe 
character  defined  by  our  statute  In  relation 
to  Insolvent  corporations  may  be  Inferred. 
The  bill  also  undertakes  to  set  forth  a  com- 
plete equitable  cause  of  action  against  the 
Old  Dominion  Company  of  Maine,  the  Unit- 
ed Globe  Mines,  the  directors  of  the  Old  Do- 
nlnlon  Copper  Mining  &  Smelting  Company. 
and  the  directors  of  the  other  two  corpora- 
tions, based  on  allegations  of  fraud  or  other 
misconduct  affecting  the  management  of  the 
Old  Dominion  Copper  Mining  &  Smelting 
Company  and  the  complainant  as  a  stock- 
holder of  said  company.  The  bill  in  this  as- 
pect undertakes  to  exhibit  a  familiar  type 
of  an  equity  suit  under  the  general  Jurisdic- 
tion of  the  court  wholly  unconnected  with 
any  statute.  The  bill,  after  praying  for  In- 
junctive and  other  relief  of  various  klnda 
against  various  defendants,  prays  that  "a 
receiver  may  be  appointed  of  the  Old  Do- 
minion Copper  Mining  &  Smelting  Company, 
either  under  tbe  statute  in  such  case  made 
and  provided,  and  the  corporation  be  declar- 
ed insolvent,  or  a  receiver  be  appointed  of  tbe 
property  of  said  corporation  under  the  gen- 
eral equity  powers  of  this  court,  and  that, 
if  need  be,  the  said  Old  Dominion  Copper 
Mining  &  Smelting  Company  may  be  enjoin- 
ed from  exercising  any  of  its  franchises,  and 
from  receiving  any  debts  due  to  It,  and  from 
paying  or  transferring  any  of  its  moneys  or 
effects,  and  from  continuing  its  business." 
Then  follows  the  usual  general  prayer  for 
relief.  The  answer  is  prayed  for  without 
oath.  On  filing  the  bill  an  order  was  made 
requiring  all  the  defendants  to  show  cause 
"why  an  Injunction  or  injunctions  should  not 
issue  pursuant  to  the  prayers  of  said  bill, 
and  why  a  receiver  should  not  be  appointed 
for  the  Old  Dominion  Copper  Mining  & 
Smelting  Company,  pursuant  to  the  prayers 
of  said  bill,  under  the  general  equity  powers 
of  this  court,  or  under  the  statute  In  such 
case  made  and  provided,  to  take  charge  of  all 
the  property,  estate,  books,  papers,  etc.,  of 
the  said  Old  Dominion  Copper  Mining  & 
Smelting  Company."  While  the  sufficiency 
of  the  allegations  of  the  bill  to  Invoke  the 
statutory  Jurisdiction  of  the  court  of  chan- 
cery conferred  by  section  65  of  our  present 
corporation  act  (Laws  1896,  p.  298,  c.  185) 
may  be  questioned,  the  Intention  of  tbe  bill 
and  order  to  show  cause  plainly  la  to  pre- 
sent to  the  court  tbe  equitable  action  created 
by  this  statute,  Joined  with  the  other  entirely 
distinct  equitable  action  above  mentioned. 

Cpon  the  hearing  under  the  order  to  show 
cause  the  Old  Dominion  Copper  Mining  & 
Smelting  Company  appeared  and  presented 
an  answer,  and  the  defendant  J.  Waldo 
Smith,  one  of  tbe  directors  of  the  Old  Do- 
minion Copper  Mining  &  Smelting  Company 
also  appeared.  The  Old  Dominion  Copper 
Mining  &  Smelting  Company  by  Its  answer 
denies  that  it  is  insolvent,  and  also  denies 
practically  all  the  charges  of  misconduct  set 
forth  in  tbe  bill  and  ucconipanying  affidavits 


against  It  or  against  Iti  directors.  Very 
many  of  tbe  facts,  however,  set  forth  In  the 
bill  00  which  tbe  complainant  baaea  his  clalaa 
for  injunctive  relief,  are  admitted  by  the 
answer,  ao  that  a  large  part  of  the  argument 
of  this  cause  has  dealt  with  the  rights  as- 
serted by  the  complainant  and  the  remedies 
prayed  for  by  him  growing  out  of  a  situation 
about  which  there  is  little  If  any  dispute. 
Tbe  answer  of  the  Old  Dominion  Copper  Min- 
ing &  Smelting  Company  does  not  object  to 
the  bill  as  multifarions,  or  as  improperly 
Joining  two  inconsistent  or  Incongruous  eq- 
oltable  actk>ns  which  cannot  be  convenieotly 
tried  together.  Upon  the  argument,  bow- 
ever,  I  intimated  to  counsel  for  the  com- 
plainant that  the  court  ought  not  to  entertain 
such  an  alternative  appUcatl<m  as  Is  descrit>- 
ed  in  the  order  to  show  cause,  based  upon 
the  two  distinct  causes  of  action  set  forth  in 
the  bill,  and  that  the  complainant  ought  to 
elect  whether  to  proceed  with  the  summary 
final  hearing  under  the  statute  in  relation  to 
insolvent  corporations,  or  with  a  mere  inter- 
locutory motion  made  in  a  suit  under  the 
general  equity  Jurisdiction  of  the  court 
.  The  following  are  tbe  two  radically  differ- 
ent proceedings  which  the  complainant  un- 
dertakes to  conduct  upon  the  order  to  ahov 
cause  made  In  this  case,  viz.:  (1)  An  ordi- 
nary motion  for  a  preliminary  injunction  in 
a  suit  brought  by  the  complainant  against ' 
three  corporations  and  their  respective  direct- 
ors under  the  general  equity  Jurisdiction  of 
the  court;  the  object  of  tbe  injunction  beins 
to  protect  one  of  these  defendant  corpora- 
tions and  tbe  complainant  as  a  stockholder 
thereof.  (2)  A  summary  final  hearing  In  an 
action  under  our  statute  In  relation  to  insol- 
vent corporations,  brought  against  one  of 
these  defendant  corporations;  the  object  be- 
ing to  obtain  wbat  is  practically  a  dissolution 
of  the  corporation  and  an  administration  of 
its  assets.  In  other  words,  in  order  to  pass 
upon  the  alternative  applications  of  the  com- 
plainant, it  must  be  considered  that  this 
court  at  tbe  same  time  and  upon  the  same 
pleadings  and  affidavits  has  given  a  final 
bearing  to  the  complainant's  statutory  cause 
of  action  against  the  Old  Dominion  Coppeii 
Mining  &  Smelting  Company  and  has  enter- 
tained a  motion  for  a  preliminary  injunction, 
a  mere  interlocutory  proceeding,  in  the  com- 
plainant's action  against  the  Old  Dominion 
Copper  Mining  &  Smelting  C<Hnpany  and  all 
these  other  defendants.  The  two  proceedings 
are  entirely  different  in  their  nature,  and  in 
one  of  them,  the  statutory  action  based  on 
insolvency  against  the  defendant  the  Old 
Dominion  Copper  Mining  &  Smelting  Com- 
pany, some  of  tbe  other  defendants  have  no 
concern.  One  proceeding  has  in  view  the 
preservation  of  the  corporate  existence  and 
corporate  property  of  tbe  Old  Dominion  Cop- 
per Mining  &  Smelting  Company,  and  tbe 
prevention  of  injuries  inflicted  or  threatened 
to  be  inflicted  upon  this  corporation  and  its 
property  by  the  other  defendants.   Tbe  other 
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pMeeeding  la  alKted  dlcectly  at  wbat  Is  pcac- 
tlcBllir  tbe  coiporate  life  of  the  Old  Dominion 
Copper  Mining  &  Smelting  Company,  and 
weekM  to  -BaspeBd,  and  then  l^ssibly  to  de- 
■tzoy,  the  life  of  that  corporation,  terminate 
Its  corporate  exietenoe,  and  distribute  its 
assets  among  its  creditors  and  stockholders 
as  tlie  estates  of  deceased  persons  are  dispos- 
ed of.  In  m7  Jndgment,  the  Joinder  of  two 
such  different  and  in  many  respects  incon- 
sistent remedial  proceedings  Is  not  conven- 
ient, but  tends  to  great  embarrassment  asd 
confusion  in  our  iimctice,  and  onght  not  to 
be  tolerated. 

At  present  I  am  not  obliged  to  pass  upon 
the  gnestioa,  If  thore  Is  such  Question,  wheth- 
er this  bill  of  complaint  is  multifarious  or 
presents  a  case  of  misjoinder  of  tWo  incon- 
gruous  causes  of  action.  The  sole  question 
now  to  be  discussed  is  wbetlier,  upon  such 
an  order  to  «diow  cause  as  was  made  In  this 
case,  a  summary  final  hearing  under  our  act 
in  relation  to  InsolTent  corporations  ought 
properly  to  be  held  concurrently  with  a  mo- 
tion for  an  interlocutory  order  for  a  prelim- 
inary injunction;  each  proceeding  being  bas- 
ed upon  a  different  aspect  of  the  same  bill 
of  complaint.  The  answer  to  this  question 
Involves  a  consideration  of  the  exact  nature 
of  oar  statutory  equitable  action  against  an 
insolvent  corporation,  and  of  the  proceeding 
therein  which  is  usually  bad  upon  an  order 
to  show  cause.  In  the  case  of  Gallagher  v. 
Asplialt  Company  of  America  (N.  J.  Ch.)  55 
Atl.  259,  I  bad  occasion  to  discuss  this  sub- 
ject in  some  of  ita  aspects,  but  some  further 
examination  of  the  matter  may  l)e  of  use. 

Sections  66  and  66  of  our  present  corpora- 
tion act  (Laws  1896,  p.  298,  c.  185),  which 
confer  upon  the  court  of  chancery  its  Juris- 
diction over  insolvent  corporations,  have 
come  down  practically  unchanged  through 
various  revisions  from  their  origin  In  the  act 
of  1829,  entitled  "An  act  to  prevent  fraud 
by  Incorporated  companies."  Laws  1828-29, 
p.  58.  The  language  of  the  statute,  which 
I  think  has  been  Justly  criticised,  was  large- 
ly borrowed  from  a  statute  of  tbe  state  of 
New  Tork  passed  in  1825,  after  which  stat- 
ute It  was  undoubtedly  modeled.  Sess.  Laws 
N.  Y.  1825,  p.  448,  c.  325.  The  provisions  of 
this  New  York  statute  of  1825  were  incor- 
porated in  the  Revised  Statutes  of  the  state 
of  New  York  of  1829.  2  Kev.  St  N.  Y.  pp. 
463,  464,  H  -39,  40,  41.  Tbe  New  York  sys- 
tem thus  established  provided  that  a  credit- 
ors' suit  against  a  corporation  in  Eiid  of  exe- 
cution should  be  for  the  benefit  of  all  the 
creditors.  Id.  p.  463,  IS  36,  37.  Insolvency 
of  any  incorporated  company,  continued  for 
a  year,  or  suspension  of  its  business  for  a 
rear,  constituted  a  surrender  of  the  corporate 
franchises  and  subjected  the  corporation  to 
a  dissolution.  In  such  case,  however,  tbe 
proceeding  to  secure  a  dissolution  of  tbe  cor- 
poration was  brought  by  the  Attorney  Gen- 
eral, and  was  commenced  by  an  Information 
in  tbe  nature  of  a  quo  warranto— an  action 
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at  law.  Id.  p.  688.  f  88.  If  Judgment  in  this 
quo  warranto  action  passed  In  favor  of  the 
«tate,  the  assets  of  the  corporation  were 
reached  by  a  suit  in  chancery,  and  it  was 
made  the  duty  of  the  Attorney  General  to  In- 
stitute such  suit  in  all  cases  where  Jndgment 
of  ouster  went  against  a  corporation  in  the 
Supreme  Court  of  tbe  state.  Id.  p.  685,  i  61. 
In  the  case,  howevra,  of  an  insolvent  corpo- 
nitioa  having  banking  powers,  an  equitable 
action  was  provided  by  the  stetute  of  182S 
above  mentioned,  and  by  the  Revised  Stat- 
Qtes  of  1829  (page  463,  f  89),  which  could  be 
Instituted  by  the  Attorney  Oeneial  of  the 
«tate,  or  by  any  creditor  of  the  corporation, 
And  which  in  all  essentials  is  precisely  the 
same  sort  of  a  statutory  action  as  that  which 
was  created  by  our  New  Jers^  statute  of 
1829  (sections  65  and  66  of  our  present  cor- 
poration act).  This  special  equitable  actlbn 
against  insolvent  banks  involves  an  injunc- 
tion restraining  the  corporation  "from  exer- 
dsii^  any  of  its  corporate  rights,  privileges, 
or  franchises,"  and  from  receiving  or  trans- 
ferring any  of  its  moneys  or  assets,  and  in- 
cludes a  receivership  as  wdl.  It  may  be 
noted,  in  passing,  that  la  1844  Chancellor 
Walworth  held  that  under  the  provisions  of 
the  New  York  Revised  Statutes  «f  1829  a 
creditor  of  an  insolvent  business  corporation, 
which  has  suspended  its  business  for  one 
year,  might  maintain  an  action  in  equity  to 
have  the  dissolution  of  the  corporation  "Ju- 
dicially declared  and  its  concerns  wound  up 
under  the  direction  of  the  court"  Mlckles  t. 
Rochester  City  Bank,  11  Paige,  116,  126,  42 
Am.  Dec.  103. 

The  framers  of  our  New  Jersey  statute  of 
1829  preferred  to  extend  widely  the  scope  of 
this  .equitajble  quo  warranto  action,  which 
the  New  York  legislation  confined  within 
very  narrow  limits.  All  New  Jersey  corpo- 
rations, with  a  very  few  exceptions,  were 
subjected  to  this  equitable  statutory  action. 
Laws  1828-29,  p.  68,  S  1;  Id.  p.  64,  {  21. 
Any  stockholder,  as  well  as  any  creditor, 
could  institute  the  action.  The  policy  of  the 
New  Jersey  Ikw  was  to  bring  alK)ut  this  re- 
sult: that  when  a  business  corporation  of 
any  kind  becomes  insolvent,  hopelessly  in- 
solvent insolvent  to  such  an  extent  that  it 
cannot  continue  its  business  with  advantage 
to  the  stockliolders  and  safety  to  the  public, 
it  should  be  stripped  of  its  franchises,  and  its 
property  should  be  distributed  by  a  single 
equitable  action,  instead  of  through  the  in- 
strumentality of  a  cumbersome  double  pro- 
cedure, first  in  law  and  then  in  equity.  Or- 
dinarily, when  the  situation  above  described 
existed  in  New  York,  the  remedy  on  behalf 
of  creditors  appears  to  have  been  first  to 
endeavor  to  get  preferential  Hens  upon  the 
leviable  assets  of  the  corporation  through 
executions  at  law,  and  after  that  to  divide 
up  pro  rate  the  assets,  which  could  only  be 
reached  through  a  creditors'  suit  in  equity. 
How  widely  our  stetutory  proceeding  differs 
from  a  mere  creditors'  suit  to  collect  money 
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was  Indicated  over  60  years  ago  by  Chan- 
cellor Benjamin  Williamson,  in  one  of  the 
earliest  cases  which  dealt  with  the  nature 
of  the  remedy  provided  by  our  statute. 
Bawnsley  y.  Trenton  Mutual  Life  Ins.  Go. 
(1852)  9  N.  J.  Eq.  95.  The  Chancellor  says 
(page  06):  "Where  a  creditor  or  stockholder 
comes  into  court  under  this  act,  it  is  not  his 
particular  grievance  the  court  is  to  redress, 
or  his  individual  interest  that  Is  to  be  pro>- 
tected;  but  the  very  object  of  the  act  is  to 
protect  the  public  at  large  from  imposition, 
and  to  protect  and  secure  the  general  inter- 
est  of  the  stockholders  and  creditors."  This 
statement  clearly  shows  that,  beyond  the  col- 
lection of  overdue  debts,  our  statutory  action 
Is  aimed  to  secure  those  objects  which  are 
ordinarily  attained  by  a  quo  warranto  action 
In  a  common-law  court.  The  reference  in  the 
statute  to  the  "safety  of  the  public"  points 
in  the  same  direction. 

The  title  of  the  statute  indicates  beyond 
question  that  the  legislative  intent  was,  not 
to  provide  a  ready  means  for  the  collection 
of  debts  from  insolvent  corporations,  but  "to 
prev^it  fraud"  by  insolvent  corporations. 
Substantially  all  the  provisions  of  the  act  of 
1829  are  directly  aimed  at  the  prevention  of 
fraud.  The  fraud  on  the  part  of  incorpo- 
rated companies,  which  the  new  equitable  ac- 
tion was  intended  to  prevent,  consisted  not 
only  in  preferring  existing  creditors,  but  also 
in  contracting  new  obligations  with  persons 
who  would  be  ignorant  of  the  fact  that  the 
corporation  was  insolvent  The  means  adopt- 
ed for  the  prevention  of  fraud  by  insol- 
vent corporations  was  the  action  in  rem 
which  resulted  In  a  decree  disabling  the  cor- 
poration from  exercising  its  franchises.  It 
is  true  that  the  actor  in  our  statutory  pro- 
ceeding is  not  the  Attorney  General  of  the 
state,  as  was  the  case  originally  under  the 
provisions  of  the  New  York  statute  of  1825. 
Any  stockholder  or  any  creditor  may  appear 
as  the  actor.  But  I  think  a  careful  consid- 
eration of  the  history  of  this  action,  and  the 
one  single  necessary  object  of  it,  leads  to 
the  conclusion  that  the  particular  stockhold- 
er or  creditor  who  appears  as  actor  Is  not  pre- 
senting his  particular  grievance,  as  Chan- 
cellor Williamson  said  longago.  He  is  merely 
acting  as  the  representative  of  all  the  stock- 
holders and  all  the  creditors,  and  also  as  the 
representative  of  the  public  interest,  dis- 
charging in  effect  a  public  function  such  as 
tisually  is  committed  to  the  Attorney  General 
of  the  state.  Chancellor  Vroom  in  the  case 
of  Mechanics'  Bank  v.  Bank  of  New  Bruns- 
wick (1836)  3  N.  J.  Eq.  437,  440,  says  that 
the  suit  under  the  statute  "is  for  the  benefit 
of  the  complainants,  not  only,  but  all  other 
applying  creditors.  They  constitute  one  par- 
ty." The  legislative  theory  seems  to  have 
been  in  accordance  with  that  which  has  often 
been  acted  upon.  A  private  Individual  is 
permitted  to  institute  a  punitive  proceeding, 
and  his  interest  in  the  result  is  relied  on  to 
secure  enforcement  of  the  law  for  the  public 


benefit.  An  Attorney  General  might  be  i»- 
miss  In  the  discharge  of  the  duty,  bot  a 
stockholder  or  a  creditor  whose  projierty  was 
being  affected*  would  naturally  be  quick  to 
set  in  motion  the  machinery  of  the  statute^ 
the  direct  object  of  which  is  to  prevent  fraud 
upon  the  public,  and  the  indirect  result  of 
which  is  to  distribute  the  assets  of  the  cor^ 
poration  among  its  creditors  and  stockhold- 
ers. That  the  statutory  action  Is  not  a  cred- 
itors' suit  seems  to  be  indicated  T&cy  strongly 
by  the  fact  that  a  stockholder  can  institute 
it  That  the  statutory  action  is  not  a  stock- 
holder's suit  is  indicated  with  equal  plain- 
ness, because  a  creditor  may  institute  it 
The  object  of  the  statutory  action  certainly 
cannot  be  one  thing  in  case  it  is  instituted  by 
a  stocklbolder,  and  another  thing  in  case  it  is 
instituted  by  a  creditor.  Whether  the  stat- 
utory action  to  secure  a  practical  forfeiture 
of  the  right  of  a  corporation  to  exercise  its 
franchises  is  instituted  by  a  stockholder  of 
the  corporation,  or  a  creditor  of  the  corpora- 
tion, or  by  the  Attorney  General  of  the  state, 
it  seems  to  me  that  the  essential  nature  and 
object  of  the  action  are  the  same.  Chan- 
cellor Walworth,  six  years  after  the  New 
York  statute,  which  was  the  model  of  our 
New  Jersey  statute,  was  enacted,  held  that 
the  effect  of  it  was  to  give  to.  the  stockholder 
the  powar  to  maintain  an  action  "to  enforce 
forfeiture  of  the  franchises  of  the  corpora- 
tion." Verplanck  v.  Mercantile  Insurance 
Co.,  2  Paige,  438,  461. 

It  has  often  been  said  that  our  statutory 
action  is  in  the  nature  of  a  suit  in  rem. 
This  description  is  correct  because  the  de- 
cree fixes  the  status  of  the  corporation  with 
respect  to  the  exercise  of  its  franchises  as 
against  the  whole  world.  Albert  v.  Clar«i- 
don  Land,  etc.,  (3o.,  53  N.  J.  Eq.  625,  23  AtL 
8.  The  particular  stockholder  or  creditor 
who  Institutes  our  statutory  action  does  not, 
as  Chancellor  Williamson  said,  come  into 
court  for  the  redress  oi  his  particular  griev- 
ance. He  acts  as  the  representative  of  all 
the  stockholders  and  creditors.  It  Is  well 
settled  that  when  the  decree  has  passed,  dis- 
abling the  corporation  and  establishing  the 
conditions  under  which  a  distribution  of  as- 
sets will  follow  through  a  receiver,  if  there 
are  any  assets,  the  power  of  the  particular 
stockholder  or  creditor  who  instituted  the 
proceedings  to  control  the  decree  is  gone. 
This  statutory  action,  as  in  case  of  suits 
brought  by  a  creditor  on  behalf  of  himself 
and  other  creditors  who  may  come  in  the  suit, 
prior  to  decree,  undoubtedly  has  so  far  the 
character  of  all  actions  strictly  inter  partes 
that  the  creditor  Instituting  the  action  may 
discontinue  it  at  any  time,  provided  no  oth- 
er creditor  has  been  allowed  to  intervene. 
Thompson  v.  Fisler,  33  N.  J.  BJq.  480;  1  Dan. 
Ch.  Pr.  235,  236;  Blssell  v.  Beeson,  47  N.  J. 
Eq.  580,  584,  22  Atl.  1077.  "Such  absolute 
dominion  over  the  suit  cannot  be  exercised 
by  the  original  complainant  alone,  if  there  be 
other  complainants."     Thompson  v.  Fisler, 
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snpra.  It  bas  been  the  conatant  practice  to 
admit  Btockholdera  and  creditors  as  parties 
complainant  in  our  statutory  action  prior  to 
decree,  and  I  know  of  no  case  where  tbeir 
right  to  Intervene  has  been  contested  by  the 
original  complainant.  There  are  strong 
grounds,  I  think,  for  holding  that,  subject  to 
the  control  of  the  court,  every  creditor  or 
stockholder  has  a  rlgh^  as  against  the  orig- 
inal c<»nplalnant,  to  have  the  practical  status 
accorded  to  him  on  his  own  petition  of  a 
party  complainant  in  the  cause.  When  a 
salt  has  been  commenced  against  an  insol- 
vent corporation  under  our  statute,  there  cer- 
tainly seems  room  to  doubt  whether  the  com- 
plainant in  that  suit  ought  to  have  the  arbi- 
trary power  at  all  times  prior  to  the  decree 
to  exclude  from  the  suit  all  of  his  co-benefl- 
daries  who  eventually,  If  the  case  goes  to 
decree,  will  be  practically  brought  into  the 
suit  by  notice.  There  also  seems  room  to 
doubt  whether  other  creditors  besides  the 
particular  one  who  institutes  the  suit  must  be 
compelled  to  file  Independent  bills  and  pro- 
cure Independent  temporary  injunctions,  in 
order  to  avoid  the  loss  which  may  fall  upon 
them  by  reason  of  a  discontinuance  of  the 
suit  first  brought  upon  settlement  between 
the  parties  of  record  thereto. 

The  framers  of  our  statute  intentionally 
combined  the  action  at  law  and  the  subse- 
quent action  in  equity,  which  the  New  York 
statutory  system  kept  distinct  in  the  great 
iWiJority  of  corporation  insolvencies,  and 
combined  them  In  that  court  which  could 
most  efficiently  do  the  entire  work  required 
to  be  done.  Whatever  may  have  been  the 
exact  views  of  the  chancellors  and  Judges  of 
the  state  who  first  enforced  the  provisions  of 
the  act  to  prevent  fraud  by  incorporated  com- 
panies, our  present  practice  treats  the  sum- 
niary  hearing  upon  the  order  to  show  cause 
as  a  final  hearing  for  the  determination  of 
all  the  issues  In  the  cause,  and  the  decree 
thereon  disabling  the  defendant  corporation 
from  exercising  its  franchises,  usually  called 
a  decree  of  insolvency,  as  a  final  decree.  A 
very  little  consideration  of  the  nature  and 
scope  of  the  hearing,  which  is  had  on  an  or- 
der to  show  cause  why  a  decree  should  not 
be  made,  based  on  a  finding  of  insolvency, 
permanently  enjoining  a  corporation  from  ex- 
ercising its  franchises,  and  providing  for  the 
distribution  of  Its  assets  among  its  credit- 
ors and  stockholders  by  a  receiver,  will  show 
that  the  more  or  less  vague  idea,  which  has 
prevailed  to  a  certain  extent,  that  the  pro- 
ceeding is  a  mere  motion  for  an  interlocu- 
tory Injunction,  is  erroneous,  and  that  what 
in  fact  is  done  Is  to  conduct  a  final  hearing 
of  a  cause  and  make  a  final  decree  therein. 
The  action  Is  commenced  either  by  bill  or  by 
petition.  No  process  ever  need  be  issued,  and 
no  process  in  case  the  proceedings  are  begnm 
by  petition  is  prescribed  by  the  statute.  The 
court  gains  Jurisdiction  by  the  giving  of  "rea- 
sonable notice"  to  the  defendant  corporation. 
Upon  service  of  such  reasonable  notice  on  the 


return  day  of  the  order  to  show  cause,  the 
corporation  is  as  much  under  the  Jurisdiction 
of  the  court  as  if  a  subpoena  or  a  summons 
had  been 'served  upon  It  by  a  sheriff  or  oth- 
er public  officer.  Every  state  has  the  power 
to  prescribe  the  reasonable  notice  which  shall 
be  given  in  order  to  subject  defendants  to  the 
Jurisdiction  of  Its  courts,  and  It  is  of  no  con- 
sequence what  the  form  of  such  notice  may 
be.  Oordon  v.  Mackay,  34  N.  J.  Law,  286, 
291;  Hervey  v.  Hervey,  66  N.  J.  Eq.  424, 
426,  89  Atl.  T62.  On  the  return  day  of  the 
order  to  show  cause  the  statute  prescribes  a 
"summary"  hearing  of  the  "affidavits,  proofs, 
and  allegations  which  may  be  offered  on  be- 
half of  the  parties."  Under  our  modem  prac- 
tice in  the  vice  chancellors'  courts  this  sum- 
mary bearing  often  is,  and  always  will  be 
where  Justice  so  requires,  a  complete  trial  of 
the  Issues  presented  by  the  pleadings.  The 
defendant  corporation  may  present  an  an- 
swer, or  only  affidavits,  or  may,  without  an- 
swer or  affidavits,  contest  the  charges  con- 
tained In  the  complainant's  petition  or  bill. 
Under  the  old  practice,  where  the  proofs  in 
equitable  actions  were  In  the  form  of  depo- 
sitions, the  very  sharp  distinction  between  an 
Interlocutory  motion  for  a  receiver  in  an  or- 
dinary equity  suit  and  this  summary  final 
hearing  in  our  statutory  action  would  natur- 
ally not  be  so  perceptible  as  It  is  at  the  pres- 
ent time.  If,  upon  the  summary  hearing  (the 
witnesses  on  both  sides,  for  instance,  being 
sworn  In  open  court,  and  the  proceeding  be- 
ing indlstlngulshaible  from  an  ordinary  final 
hearing),  the  decree  goes  that  the  corpora- 
tion be  enjoined  from  exercising  Its  franchis- 
es, the  proceeding  as  a  suit  inter  partes  is 
ended,  and  what  follows  is  the  administra- 
tion of  a  trust  under  the  direction  of  the 
court.  This  trust  arises  txom  the  situation 
created  by  an  Injunction,  which  disables  the 
corporation  from  exercising  its  franchises 
and  taking  care  of  its  property. 

Atta:  the  summary  final  hearing  no  process 
of  subpoena  Is  issued,  or  ought  to  be  issued. 
The  entire  function  of  process  has  been  per- 
formed by  service  of  the  statutory  notice  un- 
der the  direction  of  the  court  Whether  the 
corporation  has  submitted  an  answer  upon 
the  summary  hearing,  or  only  offered  affi- 
davits, or  has,  without  answer  or  affidavits, 
appeared  and  contested  the  complainant's 
case,  or  has  made  default,  no  other  subse- 
quent final  hearing  can  be  had.  Long  before 
any  subsequent  final  hearing  could  be  brought 
on  under  the  practice  of  the  court,  the  entire 
assets  of  the  Insolvent  corporation  might  be 
converted  into  cash  and  distributed,  and  un- 
der a  comparatively  recent  statute  the  cor- 
poration itself  might  be  dissolved  by  an  or- 
der of  the  court  made  In  the  cause  or  pro- 
ceeding. The  opportunity  for  the  defendant 
corporation  to  file  an  answer  and  to  litigate 
the  whole  cause  of  action  set  forth  in  the  bir 
or  petition  is  on  the  return  day  of  the  ordei 
to  show  cause,  at  the  time  appointed  for  the 
summary  final  hearing.    Both  parties  on  tSta 
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hearlaf  under  our  settled  practiae  are  allow- 
ed  am  ample  opportunity  to  present  proofa. 
No  8iirprla»  ta  tolerated.  The  bearing  fre- 
quently may  be  ccmtlaued  in  order 'that  the 
whole  case  may  be  fully  and  fairly  tried. 
The  llmltatloaa  iqion  the  nse  of '  affidavits  un- 
der our  ancient  practice,  and  particolarly  no- 
der  rule  123  on  the  argument  of  motions  foar 
an  injunction  or  motions  to  dissolve  an  in- 
]unctl(»i,  are  not  applicable  to  this  summary 
hearing  under  our  statute.  Before  these  sum- 
mary bearings  became  to  so  large  an  extent 
practically  confined  to  the  vice  chancellors' 
courts,  the  chancellor  frequently  made  an  or- 
der for  the  taking  of  depositions  before  a 
master  on  notice,  subject  to  the  right  of 
cross-examination,  and  adjourned  the  hear- 
ing until  the  depositions  so  taken  could  be 
presented.  At  present  tills  order  Is  some- 
times taken  tn  the  vice  chancellors'  courts, 
but  frequently  the  whole  cause  is  tried  upon 
oral  testimony  precisely  like  any  other  equi- 
ty cause  on  final  hearing.  If,  as  the  result 
of  tills  summary  final  hearing,  the  complain- 
ant or  petitioner  fails  to  sustain  bis  case,  the 
action  of  the  court  is  not  a  mere  order  deny- 
ing a  motion  and  vacating  an  order  to  show 
cause,  leaving  the  suit  still  iwndlng,  but  a 
final  decree  dismissing  the  petition  or  bilL 
After  the  defendant  corporation  has  been 
brought  into  court  by  service  of  the  statu- 
tory notice,  and  has  presented  its  answer  or 
its  answering  affidavits,  and  both  parties 
have  had  an  ample  opportunity  to  present 
their  proofs^  oral  and  vnitten,  and  then  the 
court  has  decided  that  the  proofs  fall  to  sus- 
tain the  complainant's  case— fail  to  show  that 
the  defendant  Is  insolvent  to  the  extent  de- 
fined by  the  statute,  and  that  therefore  no 
injunction  should  be  Issued  or  receiver  be 
appointed— the  complaining  creditor  or  stock- 
bolder  cannot  continue  to  prosecute  his  suit 
and  bring  on  a  further  subsequent  final  hear- 
'ing,  upon  which  his  cause  will  be  tried  over 
a  second  time,  and  the  defendant  be  subject- 
ed to  a  second  defense. 

On  the  other  hand,  if  upon  this  summary 
hearing  the  defendant,  having  a  full  oppoi- 
tunity  to  present  its  answH  and  proofs,  has 
failed  to  meet  the  case  of  the  complainant, 
and  has  been  disabled  from  exercising  its 
franchises  by  an  injunction,  and  thereupon 
has  lost  title  to  all  its  assets  by  transfer 
thereof  to  a  receiver,  it  cannot  file  an  answer, 
if  it  has  not  already  done  so,  and  proceed 
through  perhaps  six  inontiis  or  a  year  to  liti- 
gate the  complainant's  cause  as  a  pending 
mat  In  the  manner  prescribed  for  all  causes 
prosecuted  under  the  general  equity  Jurisdic- 
tion of  the  court  If  such  be  the  case,  it 
would  be  necessary  to  delay  distribution  of 
the  assets  until  the  end  of  the  cause.  It 
would  seem,  also,  that  a  similar  delay  would 
have  to  be  made  in  the  entry  of  any  order 
dissolving  the  corporation.  Whatever  may 
be  the  finding  of  the  court  upon  the  summary 
bearing,  the  matter  which  is  then  contested 
by  the  parties,  the  status  of  the  corporation, 


becomes  m  adjudicata  by  whatever  decree 
or  ordo'  the  coUrt  may  make.  Both  parttes 
to  tlie  lltigati<m  have  their  day  in  court — 
their  ample  opportunity  to  present  pleadings 
and  proofs  to  sustain  their  respective  con- 
tentions. If  either  is  dissatisfled  with  the 
decision  of  the  court  the  remedy  la  an  appeal 
to  the  Court  of  Brrors  and  Appeals.  The  liti- 
gation in  this  court  over  the  cause  of  actioo 
set  forth  in  the  petition  or  bill  is  ended. 

If  the  action  of  the  court  of  chancery  on 
this  summary  hearing  Is  only  an  interloco- 
tory  order,  and  not  a  final  decree  In  the  canse, 
disusing  finally  of  the  statutory  cause  of  ac- 
tion set  forth  In  the  petition  or  bill,  when.  It 
may  be  asked,  is  sudi  a  final  decree  evo:  ren- 
dered under  our  present  practice?  If  the  cor- 
poration does  not  appear,  or  appears,  but  flies 
no  answer,  it  is  not  the  practice  to  take  a  de- 
cree pro  confesBO,  and  then  take  proofft  ex 
parte  and  bring  on  the  cause  for  a  final  de- 
cree. If,  however,  a  final  decree  is  not  reacb- 
ed  upon  the  summary  hearing,  such  proceed- 
ing would  seem  to  be  proper,  and  even  neces- 
sary. Upon  filing  the  bill  or  petition,  a  pre- 
liminary order  of  Injunction  restraining  the 
defendant  corporation  from  transferring  its 
assets  is  generally  made.  Originally  a  pre- 
liminary writ  of  injunction  was  issued.  Such 
preliminary  restraint,  however,  does  not  dis- 
able the  corporation  permanently  from  exer- 
cising its  franchises.  The  earlier  cases,  it  is 
true,  Indicate  that  the  practice  was  to  issue  a 
writ  of  InjoBction  "according  to  the  prayer 
of  the  bill,"  which  would  indlude  restraint 
upon  the  exercise  of  the  corporate  franchises: 
but  this  preliminary  injuniftlon  was  limited 
in  its  operation  tn  cases  where  an  interrup- 
tion of  the  business  of  the  corporation  pend- 
ing the  hearing  on  the  return  of  the  ordn'  to 
show  cause  might  be  injurious.  It  was  only 
iq>on  the  summary  heartog  after  notice  to  the 
defendant  corxraration  that  the  "full  injonc- 
ti<m" — ^L  e.,  the  complete  statutory  injunction 
permanently  disabling  the  corporation  from 
exercising  its  franchises — was  allowed  to  g& 
Parsons  v.  Monroe  Mfg.  Ca  (1812)  4  N.  J.  Bq. 
187,  192,  202;  Brundred  v.  Faterson  Uach. 
Co.,  Id.  294,  299,  309. 

The  power  of  the  court  of  cfaanceiy  under 
this  statute,  if  such  power  exists,  to  strip  a 
defendant  corporation  of  the  right  to  exer- 
cise Its  franchises — to  condemn  It  and  sus- 
pend its  life,  if  not  put  it  practically  to  death, 
before  giving  it  a  hearing — has  never,  so  far 
as  I  am  aware,  been  exercised.  Immediately 
upon  filing  the  bill,  also,  a  receiver  of  the  iXit- 
porate  assets  may  be  appointed  in  a  propa 
case,  without  notice  to  the  def  aidant  corpora- 
tion; but  unless  the  defendant  corporation 
has  appeared,  and  the  "summary  hearing" 
has  thereupon  been  held,  and  the  statutory 
injunction  has  been  ordered,  such  a  receiver 
is  a  mere  custodian,  takes  no  title  under  the 
statute,  and  is  ai^minted  under  the  general 
equity  power  of  the  court,  which  always  ap- 
pertains to  the  court,  whether  exerdsing  its 
ancient  jurisdiction  or  some  special  and  novel 
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JarladlctioB  conferrad  bgr  statute.  One  rea- 
■on  why  novel  statatoiy  fxioltable  actions  are 
created  Is  becaoae  the  court  o(  chancery  ts 
equipped  with  these  special  InstltutlonB,  such 
aa  Injnnctlanfl  and  receiverships,  for  the  preo- 
arratlon  of  property  and  the  accomplishment 
of  Justice.  The  language  of  our  statute 
which  prescribed  the  appointment  of  a  re- 
eetrer  for  an  Inaolrent  corporation  has  re- 
mained unchanged  since  Us  original  enact- 
Bient  in  t8B&.  The  power  of  the  court  can 
«mly  be  exercised  "at  the  time  of  ordering  the 
aaid  Injunction,  w  at  any  other  time  after- 
wards." No  statutory  receiver  can  be  ap- 
Itointed  unless  the  statutory  injunction,  which 
Is  the  object  of  the  suit.  Is  also  ordered  or  has 
been  already  ordcared.  It  is  perfectly  plain 
that  a  mere  restraining  order,  or  a  prelim- 
inary writ  of  inJoDctlon,  "limited"  In  its  op- 
eration, is  not  a  sufficient  basis  for  the  mak- 
ing of  an  order  appointing  the  statutory  re- 
eetrer.  Laws  1828-29,  p.  60,  {  8;  Corporation 
Act  (Laws  1896,  p.  298,  a  186)  S  6& 

Before  leaving  the  consideration  of  the  e»- 
sential  nature  of  our  statutory  equitable  ac- 
tion against  an  insolvent  corporation,  it  Is  im- 
portant to  observe  that  the  almost  uniform 
IMractlce  has  been  to  make  the  corporation  the 
sole  defendant  in  the  suit.  In  stmie  reported 
Instances  another  defendant  has  been  Joined 
with  the  alleged  insolvent  corporation  with- 
out objection.  American  Ice  Machine  Co.  t. 
Paterson  Steam,  etCn  Co.  22  N.  J.  Eq.  72; 
Goodheaxt  v.  Rarltan  Mining  Co.,  8  N.  J.  Eq. 
73.  In  these  cases,  however,  and  in  orthers 
not  reported,  where  such  Joinder  has  oc- 
curred, the  additional  defendant  has  been 
brought  in,  I  think,  uniformly,  merely  be- 
cause some  injunction  was  prayed  for  against 
him  in  aid  of  the  forfeiture  proceedings 
against  the  defendant  corporation.  How  far. 
In  this  statutory  action  agatnat  an  Insolvent 
cmrporatlon,  it  is  permissible  to  make  other 
parties  than  the  corporation  defendants,  in 
order  to  aid  the  effectual  prosecution  of  the 
action  against  the  corporation,  perhaps,  may 
not  be  entirely  settled.  I  think,  however, 
that  th€are  is  no  case — certainly  not  one  which 
would  now  be  regarded  as  an  authority — 
where  this  court  has  entertained  In  one  bill 
the  statutory  action  In  the  native  of  a  quo 
warranto  against  an  insolvent  corporation, 
and  a  distinct  action  based  upon  the  general 
eqoi^  jurisdiction  of  the  court  against  this 
same  alleged  insolvent  corporation  and  nu- 
merous other  defendants,  who  are  made  par- 
ties to  the  bill.  It  could  hardly  be  contended 
that  such  a  joinder  is  possible  where  the  stat- 
utory action  is  Instituted  by  a  petition,  and 
not  by  a  bill.  Our  statutory  action,  as  we 
have  seen,  is  an  action  In  rem,  and  results  In 
fixing  the  status  of  the  corporation  In  respect 
of  the  exercise  of  its  franchises.  There 
seems  to  be  no  more  room  for  a  second  or  a 
third  defendant  than  there  la  in  an  action  to 
have  a  person  or  corporation  adjudged  an  In- 
voluntary bankrupt,  or  in  an  information  in 
the  nature  of  a  quo  warranto  to  liave  judg- 


ment of  ouster  against  a  eoirporatioii  In  a 
court  of  law.  Of  course,  if  au«  statutory  ac- 
tions could  be  properly  regarded  merely  aa  a 
creditor's  suit  to  sequestrate  and  distribute 
the  assets  of  a  corporation,  such  as  is  pro- 
vided for  by  the  Delaware  statute  and  the 
provisions  of  the  Revised  Statutes  of  New 
Tork  above  referred  to,  or  could  be  deemed 
similar  in  nature  to  the  equitable  action  In 
this  court  to  reach  unpaid  stock  subscrip- 
tloas  (Wetherbee  v.  Baker,  86  N.  J.  Eq.  601), 
the  joinder  of  other  parties  as  defendante 
with  the  corporation  defendant  would  pre- 
sent a  very  different  aspect 

I  shall  not  undertake  to  ezantine  aU  the  tv- 
ported  decisions,  in  order  to  sea  wbeth^ 
there  is  any  authority  in  conflict  with  the 
views  of  the  nature  of  our  statutory  action 
against  an  Insolvent  corporation  whi^h  I  have 
herein  expressed.  As  I  have' intimated,  tb^ 
older  reported  cases  may  sometimes  mislead, 
because  under  the  former  practice  of  this 
court  the  summary  hearing  provided  by  the 
statute  might  in  form  be  the  same  proceed- 
ing as  a  motion  for  an  injunction  or  a  motion 
to  dissolve  an  Injunction.  Oftentimes  the 
parties  by  consent  or  without  question  sub- 
mitted the  controversy  over  the  status  of  the 
corporation  to  the  judgment  of  the  court 
upon  the  bill,  answer,  and  accompanying  aJD- 
davits,  without  seeking  to  produce  any  fur- 
ther testimony.  In  some  instances  it  may  be 
that  the  rules  applicable  to  motions  for  pre- 
liminary Injunctions  were,  without  question, 
applied  to  the  situation.  Sometimes,  how- 
ever, depositions  were  taken  and  affidavits 
were  served  and  read  in  a  manner  not  per- 
mitted by  the  practice  regulating  motions  for 
injunctions.  Parsons  v.  Monroe  Mfg.  Co.,  4 
N.  J.  Eq.  192,  202. 

In  Rawnsley  v.  Trenton  Mutual  Life  Ins. 
Co.,  supra.  Chancellor  Williamson  held  that 
the  exercise  of  the  powers  conferred  by  the 
statute  upon  the  court  of  chancery  with  re- 
spect to  the  issuing  of  an  Injunction  against 
an  Insolvent  corporation  was  "a  summary 
proceeding,  and  in  its  nature  and  effect  a 
final  hearing  upon"  the  merits  of  the  bill  of 
complaint.  And  yet  the  same  learned  ex- 
Chancellor  allowed  the  complainant  to  pro- 
ceed with  bis  cause  to  a  final  hearing  on  the 
"pleadings  and  proofs."  9  N.  J.  Eq.  847. 
This  case  Is  reported  twice.  The  earlier  re- 
port shows  that,  while  the  Chancellor  recog- 
nized that  what  he  was  engaged  in  conduct- 
ing was  a  final  hearing,  the  result  of  that 
hearing  was  determined  by  the  insufficiency 
of  the  complainant's  bill.  The  Chancellor 
(page  97,  9  N.  J.  Eq.)  having  ruled  that  the 
plahitjff  might  amend  his  bill  "and  make  a 
case  upon  which  the  court  could  act,"  there 
is  no  doubt  about  what  under  our  present 
practice  the  course  of  procedtu«  would  have 
been.  The  summary  hearing  would  have 
been  continued  until  the  bill  had  been  amend- 
ed, and  then  the  case  as  presented  by  the 
amended  bill  would  have  been  summarily 
tried.   The  Chancellor,  however,  decided  that 
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tbe  "case  made  oat  by  tbe  pleadings  and 
proofs"  did  not  warrant  a  decree  or  order 
granting  tbe  prayer  ot  the  bill.  The  com- 
plainant then  proceeded  to  file  an  amended 
bill,  and  under  the  old  practice  of  the  court, 
without  objection,  depositions  were  taken 
and  the  cause  was  again  brought  to  a  final 
hearing.  Thlis  a  second  final  hearing  was 
bad  of  a  cause  which  had  already  been  final- 
ly heard.  No  objection  seems  to  have  been 
interposed  at  any  dme  to  this  peculiar  course 
of  procedure. 

In  the  case  of  Franklin  Electric  Light  Co. 
V.  Ft.  Wayne  Electric  Corporation,  58  N.  J. 
Bq.  543,  43  AU.  650,  the  dictum  of  Mr.  Jus- 
tice Van  Syckel  is  liable  to  be  misunderstood. 
Chancellor  McGlll  held  in  this  court  in  that 
case  tliat  the  decree  for  an  injunction  re- 
straining the  corporation  from  exercising  its 
franchises  was  a  final  decree.  This  accords 
with  the  Tlew  expressed  by  Chancellor  Wil- 
liamson and  with  the  uniform  practice  since 
his  time  in  this  court.  Tbe  Court  of  Errors 
and  Appeals  sustained  the  decision  of  the 
Chancellor  upon  the  merits  of  the  case,  but 
Mr.  Justice  Van  Syckel  expressed  the  opin- 
ion that  a  bill  of  review  was  not  necessary 
in  order  to  obtain  a  reconsideration  in  the 
court  of  chancery  of  the  order  appointing  a 
receiver,  and  states  that  "the  order  entered 
was  not  a  final  decree,  but  a  mere  Interlocu- 
tory order  in  the  progress  of  the  case."  The 
order  appointing  a  receiver  is  not  necessarily 
a  part  of  the  final  decree.  The  final  decree 
is  tbe  decree  for  an  injunction,  this  most  ef- 
fective and  fatal  decree,  which  virtually  de- 
stroys the  corporation,  like  a  judgment  of 
ouster  in  a  quo  warranto  case,  and  prevents 
tbe  corporation  from  perpetrating  fraud. 
The  order  appointing  a  receiver  may  be  made 
in  connection  with  and  as  a  part  of  tbe  final 
decree,  or  may  be  made  at  any  time  after  the 
final  decree,  as  the  statute  expressly  provides. 
The  order  appointing  a  receiver  may  be  em- 
bodied in  the  final  decree,  or  may  constitute 
the  subject-matter  of  a  separate  subsequent 
order.  Considered  by  itself,  the  order  ap- 
pointing a  receiver  is  properly  to  be  classi- 
fied among  Interlocutory  orders.  It  has  nev- 
er been  intimated,  so  far  as  I  am  aware, 
that  the  decree  of  the  court  of  chancery,  made 
upon  tbe  summary  hearing  prescribed  by 
tbe  statute,  either  dismissing  tbe  petition- 
er's petition  or  the  complainant's  bill,  or  or- 
derl'ig  that  the  statutory  injunction  be  issu- 
ed, disabling  the  corporation  from  the  exer- 
cise of  its  franchises,  is  not  a  final  decree. 

But,  as  I  have  already  said,  the  particu- 
lar point  which  is  now  before  tills  court  for 
consideration  is  not  wbether  this  bill  of  com- 
plaint mlsjoins  incongruous  causes  of  ac- 
tion in  equity,  but  whether,  when  no  objec- 
tion has  been  made  to  such  misjoinder,  this 
court  ought  at  the  same  time  to  hold  the 
summary  final  hearing  of  the  bill  in  one  as- 
pect, and  a  motion  for  an  interlocutory  order 
for  an  injunction  under  the  bill  in  another 
aspect    It  seems  to  me  that  the  court  for 


its  own  protection  ongtat  not  to  allow  sucb  an 
inconsistent,  inconvenient,  and  confusing 
jumble  of  remedial  proceedings.  The  rules 
of  evidence  governing  the  two  proceedings 
are  entirely  different  In  the  one  case,  as  I 
have  Indicated,  what  Is  practically  a  trial 
is  held;  in  the  other,  a  limited  hearing  upon 
afildavits  is  Iiad,  and  upon  that  hearing  the 
responsive  allegations  of  the  answer  and  of 
the  affidavits  on  behalf  of  tbe  defendant 
have  a  special  force.  My  conclusion  is  tliat 
wliat  now  Is  to  be  considered  is  merely  tbe 
motion  for  an  Interlocutory  order  for  a  pre- 
liminary Injunction  In  aid  of  the  prosecution 
of  the  cause  of  action  set  forth  by  the  bill 
against  all  of  these  defendants  under  the  gen- 
eral equity  Jurisdiction  of  the  court  This 
result  is  In  accordance  with  what  was  prac- 
tically an  election  made  by  counsel  for  the 
complainant  upon  the  oral  argument  The 
bill,  therefore,  so  far  as  it  undertakes  to  pre- 
sent tbe  statutory  action  against  the  Old  Do- 
minion Copper  Mining  &  Smelting  Company 
as  an  insolvent  corporation  will  be  entirely 
disregarded. 

We  now  reach  the  question  whether,  upon 
the  bill,  answer,  and  accompanying  affida- 
vits, a  case  Is  presented  for  a  preliminary 
injunction  in  aid  /Of  the  general  object  of  the 
bill,  considering  the  bill  as  filed  under  the 
general  equity  jurisdiction  of  tbe  court.  The 
facts  are  numerous  and  somewhat  compli- 
cated. A  mass  of  details  are  set  forth,  and 
have  been  minutely  discussed  by  counsel.  I 
shall  not  state  the  facts  in  detail.  A  large 
part  of  my  examination  and  study  of  these 
facts  resulted  in  excluding  them  from  con- 
sideration. The  main  grievance  of  the  com- 
plainant grows  out  of  a  transaction  which 
I  shall  describe  only  in  a  general  way.  The 
Old  Dominion  Copper  Mining  &  Smelting 
Company,  the  New  Jersey  corporation,  owns 
and  operates  an  extensive  copper  mining 
property  In  Arizona.  The  defendant  tbe 
United  Globe  Mines  (the  New  York  corpo- 
ration), in  which  certain  wealthy  and  Infin- 
entlal  New  Tork  business  men  are  interest- 
ed, owns  and  operates  an  adjacent  copper 
mining  property,  situate  upon  higher  ground 
— upon  a  higher  level — ^than  that  of  the 
property  of  the  New  Jersey  corporation. 
There  are  indications  that  tbe  mining  prop- 
erty of  the  Old  Dominion  Copper  Mining  & 
Smelting  Company  Is  far  more  valuable  than 
the  corresponding  property  of  the  United 
Globe  Mines,  wblle  the  persons  controlling 
the  latter  company  seem  to  be  men  of  great- 
er financial  strength  than  the  person  con- 
trolling the  former  company.  In  the  fall  of 
1903,  under  the  pressure  of  financial  obliga- 
tions which  possibly  might  have  led  to  the 
insolvency  of  the  Old  Dominion  Copper  Min- 
ing &  Smelting  Company,  a  deal  was  made 
between  the  two  corporations  for  their  prac- 
tical amalgamation.  This  deal  Involved  the 
sale  of  the  mining  property  of  the  United 
Globe  Mines  to  the  Old  Dominion  Copper 
Mining  &  Smelting  Company,  which  was  to 
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be  paid  for  by  the  Issue  of  $5,000,000  par 
ralne  of  stOGk  of  the  latter  company.  The 
status  which  would  result  from  such  a  uni- 
fication of  these  two  mining  properties  and 
the  Issuing  of  this  large  amount  of  stock 
was  the  subject  of  a  written  agreement  set 
forth  In  the  complainant's  bill.  Clrcnlars 
wa«  Issued  to  the  stockholders  Interested, 
calling  for  their  approval  of  the  plan  of 
amalgamation  and  the  deposit  of  their  stock 
In  furtherance  of  it  The  plan  was  assented 
to  by  a  large  majority  of  the  stockholders 
of  the  Old  Dominion  Copper  Mining  &  Smelt> 
li^  Company  and  by  all  the  stockholders  of 
tihe  United  Globe  Mines.  The  plan  Involved 
a  meeting  of  the  stockholders  of  the  Old 
Dominion  Copper  Mining  ft  Smelting  Com- 
pany and  the  subsequent  necessary  proceed- 
ings to  Increase  the  capital  stock  of  the  com- 
pany, in  order  that  It  might  issue  the  same 
In  payment  for  the  property  of  the  United 
Globe  Mines.  At  this  juncture  of  affairs, 
on  the  30th  of  November,  1903,  one  George 
B.  Elliot,  a  stockholder  of  the  Old  Dominion 
Copper  Mining  &  Smelting  Company,  filed  a 
bill  of  complaint  In  this  court,  on  bis  own 
behalf  and  on  behalf  of  all  other  stodchold- 
ers  of  said  company,  seeking,  as  the  bill  In 
this  present  case  alleges,  "to  enjoin  the  said 
scheme  on  the  ground,  among  others,  that 
the  property  of  the  United  Globe  Mines  pro- 
posed to  be  purchased  was  not  worth  the  sum 
of  15,000,000,"  which  was  the  par  value  of 
the  stock  which  was  proposed  to  be  Issued 
In  payment  for  the  same.  The  Elliot  bill 
fnrther  alleged  that  the  property  proposed 
to  be  purchased  "was  not  worth  to  exceed 
12,000,000.*'  Upon  the  filing  of  the  Elliot 
bill,  an  order  to  show  cause  was  granted,  re- 
turnable December  14,  1803,  requiring  the 
defendants  In  that  suit,  who  Included  the 
Old  Dominion  Copper  Mining  ft  Smelting 
Company,  the  United  Globe  Mines,  and  all 
or  some  of  the  directors  of  each  of  these  cor- 
porations, to  show  cause  why  an  Injunction 
should  not  Issue  restraining  the  transaction 
above  described.  This  order,  which  was 
made  ex  parte,  contained  ad  interim  re- 
straint upon  the  issue  of  stock  by  the  Old 
Dominion  Copper  Mining  ft  Smelting  Com- 
pany for  the  purchase  of  the  property  of  the 
United  Globe  Mines,  and  upon  the  taking  of 
any  steps  to  carry  out  the  particular  plan 
of  consolidation  set  forth  In  Schedules  A  and 
B,  attached  to  the  bill,  which  plan  Included 
as  an  essential  part  tbe  excessive  issue  of 
stock  above  mentioned. 

The  restraining  order  was  most  distinctly 
based  upon  the  charge  In  the  bill  and  affida- 
vits that  the  directors  of  the  Old  Dominion 
Copper  Mining  &  Smelting  Company  were 
threatening  to  issue  stock  for  property  pur- 
chased in  fact  far  beyond  the  value  of  such 
prop^tyt  and  that  therefore  a  case  was  pre- 
sented for  the  Intervention  of  this  court  un- 
der the  principle  laid  down  in  Donald  v. 
American  Smelting,  etc.,  Co.,  62  N.  J.  Eq.  729, 
48  Atl.  771,  1116.    The  restraining  order  was 


further  sustained  by  charges  in  the  bill  and 
affidavits  which  implied  that  the  directors. 
In  arranging  for  this  issue  of  stock  and  com^ 
mending  It  to  the  stockholders,  were  not 
acting  In  good  faith.  Upon  the  service  of 
the  restraining  order  in  the  above-stated 
case,  the  defendant  directors  evidently  took 
counsel  and  practically  conceded  that  what 
they  were  proposing  to  do  was  unlawful, 
and  that  the  complainant  had  a  right  to 
an  injunction  restraining  the  issue  of  the 
amount  of  stock  which  they  intended  to  issue 
for  the  property  which  they  Intended  to  ac- 
quire. By  consent,  therefore,  the  ad  interim 
restraining  order  was  made  a  permanent  or- 
der  of  injunction,  and  the  defoidants,  as 
distinctly  appears,  abandoned  so  much  of 
their  plan  of  amalgamation  as  included  the 
issue  of  stock  in  the  manner,  to  the  extent, 
and  for  the  purpose  above  mentioned.  A 
large  majority  of  the  stockholders  of  the 
Old  Dominion  Copper  Mining  ft  Smelting 
Company,  however,  and  apparently  all  the 
stockholders  of  the  United  Globe  Mines,  de- 
sired to  get  the  benefit  of  the  unification 
of  their  properties  or  the  establishment  of 
some  community  of  interest  in  their  man- 
agement which  had  been  offered  by  the  aban- 
doned plan  of  amalgamation.  The  assenting 
stockholders  of  the  Old  Dominion  Copper 
Mining  &  Smelting  Company  also  seem  to 
have  been  desirous  of  interesting  In  their 
property  the  capitalists  who  owned  or  con- 
trolled the  stock  of  the  United  Globe  Mines. 
The  result  was  that  these  defendants  under- 
took  to  accomplish  what  is  called  a  consoli- 
dation or  practical  amalgamation  of  their 
companies  and  their  properties  without  em- 
ploying in  any  way,  as  a  means  to  that  end, 
the  excessive  issue  of  stock  which  had  been 
enjoined,  or  any  other  act  which  could  be 
deemed  Illegal.  In  pursuance  of  this  pur^ 
pose  the  defendant  corporation  the  Old  Do- 
minion Company  was  organized  under  the 
laws  of  the  state  of  Maine.  The  objects  of 
this  new  corporation  were  those  of  a  hold- 
ing company,  to  bold  such  capital  stock  of 
the  Old  Dominion  Copper  Mining  ft  Smelt- 
ing Company  and  such  capital  stock  of  the 
United  Globe  Mines  as  might  be  transferred 
to  it  in  exchange  for  its  own  stodc.  The 
scheme  also  contemplated  that  ultimately  the 
new  corporation  might  cease  to  be  a  mere 
holding  company,  and  would  acquire  and 
operate  the  combined  properties  of  the  orig- 
inal two  companies,  and  thus  a  complete 
consolidation  would  finally  be  effected.  It 
does  not  appear  that  any  such  result  was 
contemplated  until  the  consent  of  all  the 
stockholders  of  each  of  the  two  operating 
companies  should  be  secured.  The  new  plan 
naturally  adjusted  the  Interests  of  all  the 
parties  concerned,  as  far  as  possible,  in  ac- 
cordance with  the  plan  of  amalgamation 
which  they  had  been  obliged  to  abandon. 

I  do  not  deem  it  necessary  to  set  forth  the 
figures  and  other  details  which  the  complain- 
ant exhibits.  In  order  to  establish  the  propo- 
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lAtion,  wUcb  B«ems  to  b«  tmcontroTerted  and 
IncontroTertlble,  tbat  tbe  defendants  have 
endeavored  by  their  new  plan  to  divide  tip 
among  themaelves  tbeir  stock  Interest  In  tbe 
two  corporations,  which  1b  their  own  abao- 
late  pnverty,  in  the  same  way  and  accord- 
ing to  tbe  same  rule  of  allotment  which  had 
been  applied  to  tbe  combined  properties  of 
tbe  two  corporations  under  the  rejected  plan 
of  amalgamatloa,  and  have  also  endeavored 
as  far  as  possible  to  establish  conditions 
which  would  result  In  a  friendly  and  barmo- 
ntoos  operation  at  the  properties  of  each  of 
tb*  two  original  companies  under  the  con- 
trol of  their  respective  boards  of  directors. 
The  complainant'*  bill  and  accompanying  af* 
fldavlts,  however,  charge  that  what  the  de* 
fendants  have  done  or  are  threatening  to  do 
is  to  accomplish  "an  evasion  of  the  restrain- 
ing order"  issued  by  this  court  In  tbe  former 
suit,  which  still,  I  believe,  is  pending. 
Through  pages  of  tills  bill  and  accompanying 
affidavits  we  find  the  charge  reiterated,  and 
the  evidence  presented  to  sustain  the  charge, 
that  the  defendants  are  endeavoring  to  ac- 
oomplish  the  very  object  wbicb  in  tbe  former 
suit  the  court  condemned.  In  my  Judgment, 
this  whole  argument  of  tbe  complainant  is 
entlrtiy  fallacious.  In  tbe  former  suit  this 
court  did  not,  even  by  its  ez  parte  order.  Im- 
posing merely  temporary  restraint,  whleta 
the  defendants  subsequently,  without  argu- 
ment, by  consent,  allowed  to  be  made  a  per- 
manent Injunctive  order,  undertake  to  con- 
demn the  amalgamation  of  these  proper- 
ties, or  to  enjoin  these  defendants  from  uni- 
fying their  interests,  or  enjoin  any  defend- 
ants from  doing  anything  excepting  tbe  is- 
suing of  a  large  amount  of  capital  stock  tn 
flagrant  violation  of  the  statute  and  of  the 
rights  of  Sir.  Elliot,  a  nonassenting  stock- 
bolder.  If  the  defendants,  including  all  tbe 
stockboIderB  of  the  other  corporation,  can 
'Amalgamate,"  oir  "consolidate,"  or  establlsb 
a  "communitjr  of  interest,"  or  accomplish  all 
flM  objects  which  they  sought  to  accompiisb 
t^r  their  fiDrmer  plan  of  amalgamation,  with 
tbe  exception  of  tbe  illegal  issue  of  stock, 
then  there  is  no  evasion  of  any  injunctive  or- 
der of  this  court  If  such  be  tbe  case,  the 
defendants  may  be  entitled  to  commendation 
for  having  the  intelligence  and  sagacity  as 
boslness  mem  necessary  to  enable  them  to 
acoompllsb  a  complicated  and  difficult  trans- 
action, presumably  beneficial  to  themselves, 
by  pursuing  strictly  legal  means,  when  ap- 
parently, after  careful  study  on  tbe  part  of 
experts,  it  bad  formerly  been  thought  that 
for  the  accomplishment  of  tbe  same  purpose 
an  illegal  issue  of  stock  would  be  necessary. 
Of  course,  it  may  be  true  that  the  defend- 
ants, upon  carrying  out  their  substituted 
plan,  cannot  lawfully  do  many  of  the  things 
which  were  provided  for  and  contemplated 
under  the  original  plan,  which  was  discard- 
ed. The  Important  question,  however,  is  not 
whether  the  defendants,  or  any  of  them, 
are  endeavoring  to  "evade"  tbe  restraining 


order  In  the  former  snlt;  btrt  wliefbw  tbey 
are  threatening  to  do  anytUng  which  is  iUe- 
gal,  of  which  the  complainant  has  a  right  to 
have  them  enjoined  by  tliia  contt  A  cbazge 
tiiat  tbe  defendants  bave  violated  tbe  in- 
Jimction  of  this  court  can  be  dealt  with  tn 
proceedings  in  the  former  suit  to  have  titem 
punished  for  contempt.-  The  bill,  however, 
aeems  to  rely  upon  tbe  restraining  order  in 
tbe  former  suit  as  having  the  effect  to  make 
something  res  adjudloata  in  this  auit.  Tbe 
complainant  in  this  suit  was  Joined  as  a  par- 
ty complainant  in  tbe  formra  suit,  and  the 
most  of  the  defendants  in  the  two  salts  are 
the  same  persons  and  corporations.  Bat,  as  I 
Have  stated,  the  carrying  out.  of  tbe  original 
plan  was  enjoined  because  it  included  this 
excessive  issue  of  stock,  to  which  the  oom- 
^ainants  bad  a  right  to  object  This  objec- 
tionable feature  has  been  eliminated  from 
the  substituted  plan.  Whether,  therefore, 
any  other  features  of  tbe  substituted  plan  are 
unlawful,  and  open  to  objection  In  this  court 
«n  tbe  part  of  the  complainants,  is  a  qoee- 
tion  to  be  decided  for  the  first  time  by  this 
court  in  this  suit  The  objectionableness  of 
any  sncb  features  is  not  in  any  way  estab- 
lished by  showing  that  tbey  constituted  a 
part  of  the  original  and  discarded  plan. 
When  we  dismiss  the  charge  that  the  defend- 
ants are  to  be  enjoined  In  this  suit  because 
they  are  "evading"  the  restraining  order  in 
1^  former  suit  I  do  not  think  that  there  la 
much  substance  left  in  the  charges  of  mis- 
conduct against  tbe  defendants  presented  In 
the  bin  of  complaint  and  I  shall  not  onder- 
take  to  discuss  these  cliarges  minutely,  which 
would  be  impossible  within  tbe  reascwatrie 
limits  of  this  opinion. 

The  original  plan  was  set  forth  In  certain 
papers,  which  include  an  agre^nent  dated 
October  23,  1903,  between  tbe  Old  Dominion 
Copper  Mining  &  Smelting  Company,  of  the 
first  part  the  United  Globe  Mines,  of  tbe 
second  part  the  firm  of  F.  S.  Mosley  &  Co., 
of  Boston,  who  were  tbe  promoters  and 
banldag  agents  through  whom  tbe  plan  of 
amalgamation  was  to  be  carried  out  of  the 
third  part  and  the  stockholders  of  either 
of  the  two  corporations  who  should  signify 
their  assent  to  the  agreement  by  d^Mslting 
their  stock  as  prescribed  therein,  of  tbe 
fourth  part.  The  substituted  plan— tbe  plan 
to  accomplish  substantially  tbe  same  objects 
which  the  abandoned  plan  bad  In  view, 
with  tbe  exceptioa  of  tbe  illegal  element— la 
set  forth  In  a  circular  Issued  by  F.  S.  Mos- 
ley &  Co.  and  particularly  in  an  agreement 
dated  December  30,  1903,  which  is  strictly 
between  the  stockholders  of  the  Old  Domin- 
ion Copper  Mining  &  Smelting  Company, 
who  executed  the  same  of  tbe  first  part  the 
stockholders  of  tbe  United  Globe  Mines,  who 
executed  tbe  same  of  tbe  second  part,  and 
F.  S.  Mosley  &  Co.,  of  the  third  part.  Nei- 
ther tbe  Old  Dominion  Copper  Mining  St 
Smelting  Company,  nor  its  directors  as  such, 
have  in  any  way  assented  to  this  stockbold- 
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era'  agreement,  or  attempted  in  any  way  to 
become  bound  thereby.  The  whole  plan, 
wblcb  the  bill  denounces  as  a  "seheme  to 
cIrciunTent  the  operation  of  the  aforesaid  re- 
straining order  of  this  court  and  to  carry  out 
tbe  consolidation  and  amalgamation  of  the  CHd 
DomlBlon  Copper  Mining  &  Smelting  Com- 
pany and  of  the  United  Globe  Mines  proper- 
ties, sabstantially  on  the  basis  of  the  agree- 
ment of  October  23,  1903,"  appears  to  me  be- 
yond question  to  be  a  perfectly  lawful  agree- 
ment between  the  stockholders  who  see  fit  to 
execute  the  same.  If  the  stockholders  of  tbe 
Old  Dominion  Copper  Mining  &  Smelting 
Company,  by  this  pooling  arrangement  with 
tbe  stockholders  of  the  United  Globe  Mines, 
through  the  instrumentality  of  this  holding 
Gonqiany,  are  giving  to  the  latter  Class  of 
stockholders  a  larger  share  of  tbe  gross  earn- 
ings of  the  pool  than  the  complainant  thinks 
Just  and  fair,  that  is  no  concern  of  his.  The 
complainant  is  not  obliged  to  go  Into  this 
pool.  The  allegation  of  the  bill  that  the  plan 
is  adopted  for  the  purpose  of  coercing  the 
complainant  and  other  stockholders  of  the 
Old  Dominion  Copper  Mining  &  Smelting 
Company  "Into  consenting  to  an  amalgama- 
tion or  ft  consolidation  of  the  properties  of 
tbe  two  companies  on  an  Illegal  basis"  stands 
onsopported  by  any  proof. 

There  are  some  charges  In  the  bill  and  af- 
fidavits indicating  that  in  fact  the  control 
of  tbe  Old  Dominion  Copper  Mining  &  Smelt- 
ing Company  has  been  transferred  from  its 
board  ot  directors  to  some  individual. or  In- 
dlTldiuils  Interested  In  other,  and  perhaps 
rival,  corporations.  The  jinswer  and  accom- 
panying alttdavits  deny  positively  ttiat  there 
is  any  amalgamation  of  the  two  corporations, 
the  Old  Dominion  Copper  Mining  &  Smelting 
Company  and  the  United  Globe  Mines,  de- 
clare positively  that  they  are  operated  as  ab- 
solutely distinct  properties,  and  deny  all  the 
charges  wtilch  Impeach  the  conduct  of  tbe  di- 
rectors of  the  Old  Dominion  Copper  Mining 
&  Smelting  Company,  or  charge  such  direct- 
ors with  any  abnegation  of  their  functions 
or  other  violation  of  duty.  The  original  plan 
of  consolidation,  which  was  abandoned,  em- 
braced a  prelect  for  what  the  bill  claims  to 
be  an  unlawful  "segregation  ot  assets"  of 
saUl  ooiporation,  the  vesting  of  such  assets 
in  a  trustee,  and  tbe  appropriation  thereof 
In  a  way  prescribed,  wtaldi  includes  a  distri- 
bution of  a  portioQ  among  tbe  original  stock- 
holders ot  the  eoiporation.  The  stockhold- 
ers' agreement  of  December  Slst  provided 
tbat  tbe  holding  company  to  be  organized, 
tbe  Old  DominiMi  Company  ot  Maine,  should 
"make  pcovteion,  by  by-laws  or  agreements, 
or  both,  for  the  realizing  upon  all  the  assets 
ot  each  company  not  included  in  paragraplis 
4  and  5  as  advantageously  as  Is  reasonably 
poaaible,  and  so  far  as  it  lawfully  can,  in 
accordance  with  tbe  direction  and  under  the 
management  of  the  assenting  stockholders  of 
said  respective  companies  and  their  assigns, 
and  tor  the  distribution,  so  far  as  lawfully 


may  be  done,  of  all  net  proceeds  of  sucb  as- 
sets when  realised  upon,  and  tor  tbe  paymott 
to  the  assenting  stockholders  of  said  ceoqia- 
nies,  respectively,  and  their  assigns,  pro  rata, 
ot  the  sums  received  from  such  distribution 
by  said  Maine  company,  or  its  assigns,  in  re- 
spect of  tbe  stock  of  said  respective  compa- 
nies required  by  it  under  this  agreement" 

Counsel  for  complainant  argues  that  the 
original  idan  above  set  forth  for  "segregat- 
ing" a  portion  of  the  assets  of  the  Old  Do- 
minion Copper  Mining  &  Smelting  Company 
Is  unlawful  and  violative  of  tbe  ri^ts  of  non- 
assenting  stockholders.  It  may  be  conceded 
that  this  position  is  substantially  correct  and 
tbat  If  tlie  corporation,  through  its  board  of 
directors  or  otherwise,  were  undertaking  to 
do  this  thing,  the  complainant  would  be  en- 
titled to  have  it  enjoined.  But  neither  the 
Old  Dominion  Company  nor  its  board  of  di- 
rectors are  threatening  to  cany  out  any 
scheme  for  segregating  and  distributing 
among  stockholders  any  part  of  the  corporate 
assets.  What  is  done  or  threatened  is  sim- 
ply this:  that  these  stockholders  of  the  two 
original  corporations  agree  tbat  tbe  holding 
company  which  tbey  propoae  to  create  shall 
i'make  provision,  by  by-laws  or  agreements, 
or  both,"  for  carrying  out  the  plan  ot  segre- 
gation and  distribution  to  which  tbe  com- 
plainant objects.  It  would  seem  tbat  tbe 
provision  in  these  by-laws  is  to  relate  only 
to  tbe  accomplishment  of  the  proposed 
scheme  so  far  as  lawfully  may  be  done. 
But  If  the  express  limitation  to  lawful  ac- 
tion does  not  cover  tbe  whole  plan,  it  stiU 
remains  that  the  holding  company  is  merely 
to  provide  for  tbe  accompllalunent  of  the 
plan  "by  by-laws  or  agreements,  or  both." 
There  Is  no  reason  why  the  holding  com- 
pany should  not  provide  for  carrying  out  tbe 
omectlonable  plan  of  segregation  by  an  agree- 
ment with  all  tbe  stockholders  ot  both  com- 
panies, including  the  complainant  But  this 
charge  of  unlawful  segregation  ot  assets  is 
directly  met  by  the  defendants'  answer  and 
affidavits,  which  disclose  tbe  agreement 
which  has  been  made  in  regard  to  this  mat- 
ter between  the  Old  Dominion  Company  of 
Maine  and  the  stockholders  of  tbe  Old  Domin- 
ion Copper  Mining  &  Smelting  Company,  wbo 
exchanged  their  shares  for  shares  of  tbe 
Maine  oompaoy.  Thwe  may  be  dltOcuities 
In  carrying  out  this  agreement  but  that  is  an 
affair  in  which  the  parties  alone  are  concern- 
ed. I  cannot  see  that  there  to  anything  hi 
tbe  agreement  which  gives  the  complainant 
tbe  right  to  an  injunction.  The  Old  Domin- 
ion Copper  Mining  &  Smelting  Company  to 
not  a  party  to  the  agreement  and,  aa  these 
afUdavlts  show,  has  full  control  of  ita  own 
assets.  My  conclusion  in  regard  to  this 
charge  of  unlawful  "segregation"  df  assets 
Is  that  no  unlawful  acts  are  proved  to  be 
contemplated  by  any  one,  and  certainly  not 
by  tbe  board  of  directors  ot  the  Old  Domin- 
ion Ooi^er  MliUng  &  ^gaeltlng  Company. 

Tbe  last  charge  of  tbe  bill  which  requires 
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consideration  grows  oat  ot  tb^  intermingling 
of  the  pecuniary  Interests  of  the  stockliolcl- 
ers  of  tlie  United  Globe  Mines  and  a  major- 
ity of  tbe  stockholders  of  the  Old  Dominion 
C!opper  Mining  &  Smelting  Company,  efTect- 
ed  by  the  organization  of  the  holding  com- 
pany, which  owns  practically  all  this  pooled 
stock,  and  necessarily  xontrols  the  election 
of  all  tbe  directors  of  tbe  other  two  compa- 
nies. Counsel  for  complainant  makes  nu- 
merous objections  to  the  control  of  the  Old 
Dominion  Copper  Mining  &  Smelting  Com- 
pany by  its  present  board  of  directors,  who 
bold  ofBce  practically  under  the  appoint- 
ment of  the  holding  company,  while  some  of 
them  are  also  directors,  and  therefore  stock- 
holders, of  that  company.  I  shall  not  con- 
sider all  of  these  objections,  which,  if  valid, 
would  seem  to  make  the  device  of  a  holding 
company  for  the  pooling  of  tbe  stock  of  pri- 
vate business  corporations  wholly  imprac- 
ticable, where  the  constituent  companies  are 
to  have  any  business  relations  with  each  oth- 
er. Tbe  most  Important  objection  which  Is 
urged  against  tbe  present  status  of  these 
three  corporations,  on  behalf  of  the  complain- 
ant as  a  nonassenting  stockholder  of  the  Old 
Dominion  Copper  Mining  &  Smelting  Com- 
pany, might  be  made  with  equal  force  on  be- 
half of  a  nonassenting  stockholder,  if  there 
were  one,  of  the  United  Globe  Mines.  This 
objection  grows  out  of  the  fact  that  of  the 
seven  directors  of  tlie  Old  Dominion  Copper 
Mining  &  Smelting  Company  three  are  di- 
rectors, and  therefore  stockholders,  of  the 
Old  Dominion  Company. 

It  is  insisted  that  the  rules  of  equity  In 
regard  to  common  directors  are  applicable 
to  all  the  contracts  and  business  relations  be- 
tween the  two  original  mining  companies, 
and  that  by  those  well-settled  rules  all  such 
contracts  are  voidable  at  tbe  option  of  the 
complainant,  a  nonassenting  stockholder;  and 
tbe  complainant  undertakes  to  exercise  his 
option  in  advance,  and  have  all  contracts  be- 
tween the  two  corporations  prohibited  by  an 
injunction.  The  first  answer  to  this  objec- 
tion is  that  tbe  two  corporations  have  no  com- 
mon directors.  The  fact  timt  their  boards 
may  be,  and  undoubtedly  are,  appointed  by 
this  holding  company,  does  not  subject  the 
government  of  the  two  companies  to  a  com- 
mon control.  The  complainant's  argument 
implies  that  tbe  directors  of  the  holding 
company  will  appoint  "dummies"  as  direct- 
ors of  each  of  the  two  original  companies,  so 
that  in  fact  the  directors  of  the  holding  com- 
pany will  be  tbe  directors  of  both  of  the  oth- 
er companies.  The  proofs,  however,  utterly 
fall  to  establish  any  such  situation.  The 
answer  and  accompanying  affidavits  most 
positively  deny  that  any  such  condition  in 
fact  exists. 

The  real  question  which  may  arise  when 
a  contract  is  made  between  these  two  cor- 
porations, wlilch  the  complainant  as  a  non- 
assenting  stockholder  asks  to  have  enjoined, 
seems  to  me  to  be  this:    If  three  of  the  di- 


rectors of  the  Old  Dominion  Copper  Mining 
&  Smelting  Company  are  directors,  and 
therefore  stockholders,  of  the  holding  com- 
pany, and  as  such  have  a  pecuniary  In- 
terest in  tbe  entire  stock  of  the  United 
Globe  Mines,  which  tbe  holding  company 
owns,  must  they  be  deemed  to  have  such 
a  pecuniary  Interest  In  the  property  and 
earnings  of  tbe  United  Globe  Mines  as  to 
disqualify  them  from  making,  and  In  fact 
render  the  entire  board  of  directors  of  the 
Old  Dominion  Copper  Mining  &  Smelting 
Company  Incapable  of  making,  a  binding 
contract  with  the  United  Globe  Mines?  It 
seems  to  me  that  the  statement  of  this  ques- 
tion. In  view  of  the  complex  relations  be- 
tween corporations  at  the  present  day,  and 
the  wide  use  of  holding  companies,  suggests 
that  great  caution  should  be  observed  be- 
fore answering  it  favorably  to  tbe  com- 
plainant The  three  directors  of  tbe  Old 
Dominion  Copper  Mining  &  Smelting  Com- 
pany, who  are  stockholders  of  the  holding 
company,  are  not  contracting  with  them- 
selves when  they  Join  their  associates  in 
making  a  contract  with  the  United  Globe 
Mines.  They  are,  however, .  making  a  con- 
tract in  which  they  may  have  a  pecuniary 
Interest  in  throwing  the  proflt  to  be  derived 
from  the  transaction  into  the  treasury  of 
tbe  corporation  with  which  they  thus  cause 
their  own  corporation  to  contract  They 
may,  however,  act  in  exactly  the  contrary 
way,  and  from  a  similar  selfish  motive.  It 
Is  not  clear  that  their  Interest  In  every  in- 
stance would  lie  with  the  corporation  with 
whom  they  are  contracting.  All  the  stock- 
holders of  the  United  Globe  Mines  are  prac- 
tically jointly  interested  indirectly  In  tbe 
property  and  earnings  of  both  tbe  original 
companies.  In  my  opinion,  this  is  a  situa- 
tion where  a  nonassenting  stockholder  of 
either  of  these  corporations  cannot  be  al- 
lowed to  exercise  an  arbitrary  power  to  en- 
join contracts  between  tbe  companies,  espe- 
cially before  any  definite  contracts  have 
been  attempted  to  be  made.  It  will  be  time 
enough  to  entertain  the  grievance  of  this 
nonassenting  stockholder  when  he  presents 
to  this  court  a  contract  made  or  contem- 
plated between  these  companies  which  Is  In- 
equitable or  in  any  way  unfair  toward  tbe 
interest  which  he  represents.  In  the  case 
of  Robotham  v.  Prudential  Ins.  Co.,  64  N.  J. 
Bq.  67S,  709,  53  Atl.  842,  I  expressed  some 
views  as  to  the  alleged  right  of  a  single 
stockholder  to  have  a  contract  between  his 
corporation  and  another  corporation  enjoined 
merely  because  of  the  presence  of  a  "com- 
mon director."  Those  views.  If  correct,  ap- 
ply with  greater  force  to  the  present  situa- 
tion, inasmuch  as  the  three  directors  of  the 
Old  Dominion  Copper  Mining  &  Smelting 
Company  who  are  alleged  to  have  an  Interest 
in  the  property  and  earnings  of  the  United 
Globe  Mines  are  not  directors  of  tbe  last- 
named  corporation,  and  are  not  stockholders 
thereof.    Their  interest,  apart  from  tbe  stnck 
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wblch  tbey  bold  of  tbe  Old  Dominion  Copper 
Mining  &  Smelting  Company,  1b  to  bave  the 
stock  of  the  Old  Dominion  Company  of 
Maine,  the  holding  company,  declare  as 
many  and  as  large  dividends  as  possible. 
Such  dividends  come  from  the  pooled  earn- 
ings of  the  two  mining  corporations. 

But  the  discussion  of  this  subject  of  the 
disqnaliflcation  of  these  two  corporations 
to  contract  with  each  other  while  they  are 
connected  by  this  holding  company,  unless  all 
of  the  stockholders  of  each  of  the  two  com- 
panies shall  assent  to  the  contract,  seems  to 
be  premature,  in  view  of  the  facts  disclosed 
by  the  affidavit  of  the  defendant  Charles  S. 
Smith,  the  president  of  the  Old  Dominion 
Copper  Mining  &  Smelting  Company,  who, 
from  the  allegations  of  the  bill  as  well  as 
those  of  his  own  affidavit,  appears  to  be 
thoroughly  informed  in  regard  to  all  the 
transactions  under  examination  In  this  suit 
This  affidavit  states  that  the  two  mining 
companies  "have  no  contract  relations  with 
each  other."  This  affidavit,  however,  also 
states  that  it  is  contemplated,  as  soon  as  the 
smelter  of  the  Old  Dominion  Copper  Mining 
&  Smelting  Company  is  finished,  that  It  will 
smelt  ores  for  the  other  company  at  current 
rates,  and  alleges  that  such  business  will 
be  profitable  to  the  former  company,  and  al- 
leges that  "In  many  other  ways  friendly  re- 
lations between  the  two  companies  whose 
mines  adjoia  will  bring  about  economies  in 
tbe  management  and  in  Increased  earnings." 
There  is  nothing  in  such  business  relations 
calUog  for  any  complaint  on  the  part  of  this 
complainant.  When  any  proof  can  be  pre- 
sented that  the  directors  of  the  Old  Dominion 
Copper  Mining  &  Smelting  Company  have 
made  a  contract  with  the  other  company 
for  smelting  its  ores  at  rates  which  yield  a 
profit  to  the  latter  company  at  the  expense 
of  the  former,  the  question  may  then  be 
presented  for  consideration  to  this  court,  by 
a  nonassenting  stockholder  such  as  the  com- 
plainant, whether  such  contract  should  not 
be  declared  void.  It  may  be  that  any  con- 
tract between  the  two  companies  which  may 
be  made  would  receive  the  assent  of  the 
complainant  This  court  certainly  will  not 
grant  the  complainant  an  injunction  re- 
straining tbe  Old  Dominion  Copper  Mining 
&  Smelting  Company  from  smelting  ores  for 
the  United  Globe  Mines,  or  from  making  a 
contract  to  smelt  such  ores,  before  any  con- 
tract has  been  formulated,  before  any  one 
can  know  the  terms  on  which  such  contract 
may  be  made,  and  before  any  stockholder 
has  had  an  opportunity  to  approve  or  dis- 
approve of  such  contract  Such  an  injunc- 
tion. It  seems  to  me,  would  be  carrying  the 
right  of  a  nonassenting  stockholder  to  in- 
terfere with  contracts  made  by  his  corpora- 
tion, while  laboring  under  the  disability  of 
an  "interested"  director,  almost  to  an  ab- 
sardity.  I  know  of  no  case,  certainly  none 
has  been  dted,  where  a  single  nonassenting 
stoAhoIder  of  a  corporation  has  been  al- 


lowed to  exercise  the  arbitrary  option  to  pro- 
cure from  a  court  of  equity  an  injunction 
prohibiting  the  carrying  oat  of  a  contract 
between  his  corporation  and  another  cor- 
poration, the  fairness  of  which  is  in  no  way 
questioned,  upon  the  sole  ground  that  one  di- 
rector, or  any  niuuber  of  directors  less  than 
a  majority,  of  Ms  company,  own  stock  in  a 
third  corporation,  which  third  corporation 
owns  stock  in  the  corporation  with  which 
the  board  of  directors  of  the  corporation  of 
such  nonassentlDg  8to<&holder  bad  under- 
taken to  contract 

The  motion  for  a  preliminary  injunction 
and  receiver  is  denied. 


(70  N.  J.  U  «E7) 
VAN  VECHTEN  v.  McOCIRB. 
(Court  of  Birrors  and  Apjjeala  of  New  Jersey. 
June  22,  1904.) 

APPEAL  ntOU  niBTBIOT  OOUBX— STATE  OT  CASE 
— C0NTERT8. 

1.  An  omission  to  set  out,  in  tbe  state  of  the 
case  sent  up  to  the  Supreme  Court  on  appeal 
from  the  judgment  of  a  district  court,  a  mate- 
rial fact  found  by  the  district  court  from  the  tes-* 
timony  submitted  on  the  trial,  affords  no  ground 
for  reversing  the  judgment 

2.  On  appeal  from  the  judgment  of  a  district 
court  in  a  cause  tried  by  the  court  without  ci 
jury,  the  state  of  the  case  should  contain,  not 
the  testimony  submitted  by  the  parties  at  the 
trial,  but  the  facts  found  by  the  court  from 
such  testimony. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  George  P.  Van  Vechten  against 
James  McGuire.  Judgment  for  plaintiff  (56 
Atl.  123),  and  defendant  brings  error.  Af- 
firmed. 

Alexander  Simpson,  for  plaintlll  in  error. 
L  F.  Goldenhom,  for  defendant  in  error. 

GUMMERB^  0.  J.  The  writ  in  this  case 
brings  up  for  review  a  judgment  of  the  Su- 
preme Court  affirming  a  judgment  of  the  dis- 
trict court  of  Jersey  C!lty,  brought  before  it 
by  appeal  under  the  statute  of  April  3,  1902. 
Tbe  provision  of  the  act  is  that  if  either  par- 
ty In  any  action  or  proceeding  in  any  dis- 
trict court  shall  be  dissatisfied  with  tbe  de- 
termination or  direction  of  such  district  court 
in  point  of  law,  or  upon  the  admission  or  ro- 
jection  of  evidence,  such  party  -  may  appeal 
from  the  same  to  tbe  Supreme  Court  Such 
appeal  shall  be  in  tbe  form  of  a  case  agreed 
upon  by  the  parties,  or,  if  they  cannot  agree, 
the  judge,  on  being  applied  to,  shall  settle 
the  case.  P.  L,  1902,  p.  566,  c.  172.  The 
state  of  the  case  sent  up  to  the  Supreme 
Court  consists  of  a  recital  of  the  issuing  of 
the  summons,  a  statement  of  the  contents  of 
the  state  of  demand,  a  synopsis  of  the  evi- 
dence produced  at  the  trial,  and  the  judg- 
ment rendered.  The  only  assignment  of  er- 
ror is  directed  at  the  state  of  the  case,  which 
is  alleged  to  be  defective  because  It  falls 
to  set  out  that  certain  facts,  the  existence  of 
which  was  necessary  to  justify  tbe  rendering 
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of  lodgment  !n  favor  of  the  defendant  In  er- 
ror, were  found  by  the  district  eonrt  Bnt, 
manifestly,  a  defect  la  the  state  of  the  cas« 
affords  no  ground  for  reviewing  the  judij- 
ment  By  the  terms  of  the  statute  the  ap- 
peal presents  for  review  only  errors  of  law 
committed  "In  the  determination  or  dlrectioa 
of  the  district  court  or  upon  the  admission 
or  rejection  of  evidence,"  and  the  Jtidgment 
brought  np  can  only  be  reversed  when  the 
state  of  the  case  shows  the  exlstenoe  of  such 
errors.  If  an  error  of  the  kind  specified  is  al- 
leged to  have  been  committed,  but  does  not 
appear  in  the  state  of  the  case,  the  rem^y 
of  the  party  aggrieved  is  to  apply  to  theSn- 
preme  Court,  or  a  Justice  at  chambers,  upon 
an  allegation  of  diminution  of  the  record,  for 
a  rule  upon  the  district  court  Judge  to  certify 
the  facts  which  it  is  claimed  show  the  ezlst- 
enoe  of  such  error. 

It  may  be  well  to  add  that  the  objection 
made  to  the  state  of  the  case  by  the  plaintifC 
In  error,  although  It  affords  no  ground  for  re- 
versing the  Judgment,  la  well  founded.  The 
appeal  provided  by  the  statute  Is  In  the  na- 
ture of  a  writ  of  error,  and  the  state  of  the 
case  sent  op  when  the  trial  has  been  bad  be- 
fore the  court  without  a  Jury  should  contain, 
not  the  testimony  produced  at  the  trial,  but 
the  facts  found  by  the  Judge  from  that  testi- 
mony. The  review  by  the  Supreme  Court  Is 
confined  to  errors  of  law,  and  It  Is  not  the 
province  of  that  court  to  consider  the  weight 
of  the  testimony,  nor  the  conclusions  of  fact 
to  be  drawn  from  it.  It  la  only  where  It  Is 
alleged  that  there  was  no  legal  evidence  pro- 
duced before  the  district  court  upon  which  its 
finding  of  fact  can  be  supported,  or  that  there 
was  error  committed  In  the  admission  or  re- 
jection Of  evidence,  that  the  Supreme  Court 
will  receive  and  examine  the  testimony;  and 
then  It  will  receive  only  so  much  of  the  evi- 
dence aa  Is  material  nipon  the  alleged  error 
which  is  made  the  ground  of  the  appeal,  and 
will  examine  It  only  for  the  purpose  of  as- 
certaining whether  the  allegation  is  well 
founded.  Lush  v.  Foster,  44  N.  J.  Law,  S78; 
Roebers  v.  Remhoff,  55  N.  J.  Law,  475,  20 
Atl.  860;  Monitor  Lodge  v.  Goldy,  6S  N.  J. 
Law.  119,  82  Atl.  es»;  Shangunole  v.  Ohl,  58 
N.  J.  Law,  657,  34  Ati.  765;  McAdam  ▼. 
Block,  68  N.  J.  Law,  508.  44  Atl.  208;  Boland 
T.  Kavenny  (decided  at  June  term,  1904,  of 
the  Supreme  Court)  68  Atl.  99. 

The  Judgment  of  the  Supreme  Court  is  af- 
firmed. 

C»  N.  J.  U  IM) 

BARITAN  RIVER  R.  CO.  v.  MIDDLESEX 
&  S.  TRACTION  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1904.) 

«0NTBACT8    —    CONSIDEBATION  —  RAII.liOADS — 

OBOSSINOS  —  KEOULATION  —  FBEIOHT    AND 

VABB  CHABGE8— AttTHOBTTT  OF  COUBTS. 

1.  A  railroad  company,  incorporated  under  the 
general  railroad  lawof  1873  (Gen.  St  p.  2638). 
<was  maintaining  certain   bridges   whereby   tk; 


highway  was  carried  over  Its  tracks  at  aa  eleva- 
tion ;  the  duty  to  maintain  the  bridges  being  im- 
posed upon  the  railroad  cmnpany  in  behalf  of  the 
public  by  statute  fP.  L.  1891,  p.  169 ;  Gten.  SL 
p.  2661).  A  traction  company  proposed  to  con- 
struct a  line  of  tracks  along  the  hi^way,  and 
to  that  end  desired  to  strengthen  and  reinforce 
the  bridges,  so  that  they  would  sustain  the  in- 
creased weight  of  traffic  placed  upon  them  by 
reason  of  the  maintenance  and  operation  of  the 
traction  road.  By  agreement  between  the  rail- 
road company  and  the  traction  company,  the 
former  ^ve  consent  that  the  latter  might 
strengthen  and  reinforce  the  bridges,  and  the 
parties  agreed  thereafter  to  share  eqnally  the 
cost  of  their  maintenance  and  repair;  the_ trac- 
tion company  being  given  the  right  to  repair  the 
bridges  on  default  of  the  railroad  company  to 
do  so,  and  the  railroad  company  agreeing  to  pay 
one-half  the  cost  thereby  incurred.  Held,  that 
this  consent  and  agreement  of  the  railroad  com- 
pany furnished  a  valuable  consideration  to 
support  reciprocal  covenants  on  the  part  of  the 
traction  company. 

2.  An  agreement  made  between  a  railroad  com- 
pany and  a  traction  company,  whereby  the  for- 
mer gives  consent  that  the  latter  may  constmct 
a  traction  road  across  the  line  of  the  railroad 
at  grade,  and  settling  as  between  these  parties 
the  mode  of  crossing,  is  not  void  because  made 
without  application  to  the  chandeilor  to  define 
the  mode  of  crossing  under  the  statute.     P.  L. 

1895,  p.  462;   Gen.  St  p.  2717. 

3.  The  prohibition  of  the  act  regulating  the 
crossing  of  steam  railroads  by  steam  or  electric 
railroads   thereafter  to  be  constructed   (P.    L. 

1896,  p.  462 ;  Gen.  St  p.  2717)  is  intended  for 
the  tienefit  of  tl>e  parties  named  in  it ;  the  rail- 
road company,  the  traction  company,  and  the 
municipal  authorities  being  made  by  the  act 
the  representatives  of  different  public  interests. 

4.  Section  15  of  the  geneml  railroad  law  of 
1873  (Gen.  St  p.  2643)  vests  in  the  railroad 
company  an  uncontrolled  discretion  to  establish 
such  rates  of  freight  and  fare  as  its  own  inter- 
ests may  from  time  to  time  require,  subject, 
only,  to  the  maximum  rates  prescribed  by  the 
section,  and  to  the  reserved  right  of  repealer 
and  modification  by  the  Legislature. 

5.  The  courts  have  no  general  supervisory  jn- 
risdiction  over  the  question  of  freight  and  pas- 
senger rates. 

6.  An  agreement,  made  between  a  railroad 
company  and  a  competitor,  that  'during  a  limit- 
ed period  the  former  company  "will  not  reduee 
its  present  rates  of  fare,  nnleaa  required  by 
law,  is  not  contrary  to  public  policy  as  estab- 
lished in  this  state. 

Dixon,   Garrison,   Vredenburgh,  and   Vroom, 
S3.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  the  Rarltan  River  Railroad  C!om- 
pany  against  the  Middlesex  &  Somerset  Trac- 
tion Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

Robert  H.  Mc(3arter,  Atty.  Gen.,  and  WII- 
lard  P.  Voorbees,  for  plaintiff  in  error. 
Charles  L.  Corbln,  for  defendant  In  error. 

PITNEY.  J.  This  writ  of  error  brings 
under  a  review  a  judgment  of  the  Supreme 
Court  In  favor  of  the  defendant  in  error 
(plaintiff  below),  based  upon  findings  of  law 
and  fact  by  Mr.  JusUce  COLLINS,  before 
whom  the  cause  wag  tried  without  a  Jury. 
The  action  was  based  upon  one  of  the  stlpa- 
latlons  of  a  tripartite  agreement,  dated  Sep- 
tember 17,  1895,  made  between  the  Barita.n 
River  Railroad  Company,  of  the  first  part 


Digitized  by 


Google 


N.J.) 


SABITAN  BIVER  B.  00.  ▼.  MIDDLBSliX  k  S.  TBACTION  QO. 


SS3 


tbe  New  Bruaswlck  City  Ballroad  Company, 
•f  the  second  part,  and  tlie  Brunswick  Trac- 
tioD  Company,  of  the  third  pan.  The  stlpn- 
latlon  In  question  was  made  by  the  latter 
compaoy.  That  company  was  subsequently 
merged  into  the  Middlesex  &  Somerset  Trac- 
tion Company,  the  present  defendant,  and 
by  a  subsequent  agreement  made  between  It 
and  the  plaintiff,  dated  June  1,  1900,  the  de- 
fendant undertook  to  perform  all  the  cov- 
enants and  agreements  of  the  Brunswick 
Traction  Company  contained  In  the  tripartite 
agreement.  The  latter  Instrument  has  a 
dual  aspect;  some  of  Its  stipulations  being 
made  between  the  railroad  company  and  the 
New  Brunswick  City  Railway  Company,,  and 
the  remaining  stipalatlons  being  made  be- 
tween the  raUroad  company  and  the  Bruns- 
wick Traction  Company.  The  connection  of 
the  New  Brunswick  City  Ballway  Company 
with  the  transaction  needs  no  particular  men- 
tion, since  the  clauses  that  relate  to  It  would 
throw  no  nsef  nl  light  npon  the  questions  to 
te  discussed. 

The  Rarltan  River  Ballroad  Company  was 
Incorporated  in  the  year  1888,  under  the  pro- 
Tlsiohs  of  the  genearal  railroad  law  of  187S. 
Gen.  St.  p.  2638  et  seq.  The  Brunswick  Trac- 
tion Company  was  organised  under  the  gen- 
«ral  traction  act  of  1893.  Oen.  St.  p.  3235 
«t  seq.  From  the  recitals  of  the  tripartite 
•greenaent,  and  from  the  findings  of  the 
trial  Justice,  it  appears  that  the  railroad  com- 
pany owned  nnd  was  operating  a  steam  rail- 
way in  the  county  of  Middlesex,  extending 
Cram  New  Brunswick  to  South  Amboy,  cross- 
ing a  number  of  streets  and  highways  at 
grade,  and  -was  maintaining  a  numt>er  of 
bridges,  by  means  whereof  certain  highways 
were  carried  across  its  trades  at  on  eleva- 
tion; tliat  the  traction  company  was  about 
to  construct  a  street  railroad  operated  by  the 
trolley  system,  extending  along  the  higlw 
way  from  New  Brunswick  to  South  Amboy, 
crossing  the  steam  railroad  at  various  points, 
some  at  grade  and  others  above  grade,  and 
proposed  to  use  the  bridges  of  the  railroad 
company  for  the  latter  purpose;  and  that  the 
agreement  was  made  for  the  purpose  of 
avoiding  litigation,  and  in  order  to  establish 
the  respective  rights  of  the  parties.  It  pro- 
vided that  the  traction  company  should 
strengthen  and  reinforce  two  bridges  that 
had  been  constructed  by  the  railroad  com- 
pany for  highway  crossings,  so  that  the 
bridges  would  carry  and  sustain  the  increas- 
ed weight  and  traffic  placed  upon  them  by 
reason  of  the  maintenance  and  operation  of 
the  trolley  railroad.  The  railroad  company 
agreed  thereafter  to  keep  the  bridges  in  re- 
pair, and  the  traction  company  to  pay  to  it 
one-half  the  cost  of  so  doing.  On  default  of 
the  railroad  company  to  keep  the  bridges 
in  repair,  the  traction  company  was  given 
the  right  to  make  the  r^airs;  the  railroad 
company  agreeing  to  pay  to  it  one-half  the 
cost  thereof.  The  agreement  gave  the  trac- 
tion company  the  right  to  cross  the  steam 


railroad  in  two  places  at  grade;  the  raUroad 
company  agreeing  to  construct  and  maintain 
the  necessary  frogs  and  crossings  for  the  trol- 
ley company,  at  the  expense,  however,  of 
the  latter.  The  agreement  contained  specific 
stipuIaJUons  on  the  port  of  the  traction  com- 
pany as  to  the  mode  of  guarding  the  safety 
of  the  grade  crossings.  It  was  further  pro- 
vided that,  in  case  at  any  future  time  gates 
or  fiagmen,  or  both,  should  be  required  upon 
mid  crossings  by  any  public  law  of  the  state, 
or  by  municipal  action,  the  cost  of  construc- 
tion, maintenance,  and  operation  of  gates, 
and  the  wages  of  fiagmen,  should  be  borne 
equally  by  the  railroad  company  and  the  trac- 
tion company.  The  stipulation  upon  which 
the  present  action  was  based  is  this:  that 
the  traction  company  ^ould  pay  each  year 
to  the  railroad  company  50  per  centum  of 
any  decrease  in  the  annual  passenger  earn- 
ings of  the  latter  company  below  its  pas- 
senger earnings  during  the  fiscal  year  next 
preceding  the  making  of  the  agreement;  this 
stipulatioa  to  go  into  effect  at  the  completion 
of  the  traction  road  and  the  commencement 
of  operations  thereon  between  New  Bruns- 
^fvlck  and  South  Amboy,  and  to  continue  In 
force  for  the  period  of  10  years  thereafter, 
or  until  the  payments  made  thereunder 
sliould  equal  the  sum  of  $14,000,  in  which 
event  further  payments  should  cease.  Fend- 
ing the  life  of  the  stipulation  Just  mentioned, 
the  railroad  company  agreed  that  it  would 
tkot  "lower  Its  present  rates  of  fare  unless 
required  by  law,"  and.  If  it  should  be  requir- 
ed by  law  to  lower  its  present  rates  of  fare 
for  passengers,  the  loss  to  be  made  up  by 
the  traction  company  should  be  computed 
apon  the  basis  of  the  regular  rates  of  fare  in 
force  at  the  date  of  the  agreement..  When 
the  total  payments  made  by  the  traction  com- 
pany to  the  railroad  company  under  this 
stipulation  should  equal  the  sum  of  (14,000 
the  payments  were  to  cease,  and  the  agree- 
ment as  to  rates  of  fare  should  also  cease. 
The  agreement  at  the  same  time  reserved 
to  the  railroad  company  the  right,  on  notice 
to  the  traction  company,  to  abrogate  the 
agreement  as  te  rates  of  fare  by  giving  up 
all  claim  to  the  portion  remaining, unpaid  of 
the  $14,000.  The  agreement  of  June  X,  1900, 
contains  nothing  necessary  to  be  now  men- 
tioned, beyond  an  express  assumption  by 
the  Middlesex  &  Somerset  Traction  Com- 
pany of  the  covenants  and  agreements  of 
the  Brunswick  Traction  Company  contained 
in  the  instrument  of  September  17,  1895. 

By  the  judgment  under  review  the  rail- 
road company  recovered  damages  equiva- 
lent to  GO  per  cent  of  the  decrease  in  its 
passenger  receipts  for  the  first  year  that 
the  traction  road  was  in  operation,  as  com- 
pared with  the  receipts  of  the  fiscal  year  that 
by  the  agreement  was  made  the  standard  for 
purposes  of  comparison.  Reversal  of  this 
judgment  is  sought  on  the  ground  tliat  the 
agreement  to  pay  to  the  plaintiff  one-half  of 
the  decrease  in  Its  annual  passenger  earn. 
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Ings  l8  void  for  want  of  lawful  conslderatlou 
moYing  from  the  plalntift,  and  on  the  grotind 
tbat  an  Inseparable  part  of  the  consideration 
is  Illegal  as  contravening  public  policy.  In 
our  opinion  tbe  stipulation  of  the  railroad 
company  to  bear  one-half  the  cost  of  main- 
taining the  overhead  bridges,  when  strength- 
ened In  Such  a  manner  as  to  provide  for  the 
increased  burden  of  traffic  caused  by  the 
operation  of  the  traction  road,  furnishes  h 
lawful  consideration  for  the  reciprocal  stip- 
ulations of  the  traction  company.  The  gen- 
eral duty  of  the  railroad  company  to  main- 
tain those  bridges  arose  from  the  fourteenth 
section  of  the  general  railroad  law,  as  amend- 
ed In  1891.  P.  L.  1891,  p.  169;  Gen.  St.  p. 
2661.  Aside  from  the  liability  to  Indictment 
for  nonrepair,  and  the  liability  to  damages 
at  the  suit  of  parties  specially  injured 
through  such  nonrepair,  the  only  direct  meth- 
ods of  enforcing  the  obligation  of  the  railroad 
company  were  those  prescribed  by  section  14, 
viz.,  either  by  proceedings  in  chancery  at  the 
Instance  of  the  municipal  authorities  to  com- 
pel specific  performance  of  the  duties  Im- 
posed upon  the  company,  or  by  action  of 
those' authorities  In  proceeding  to  repair  the 
bridges  on  the  company's  default  so  to  do. 
recouping  the  cost  from  the  company  by  ac- 
tion at  law.  It  Is  not  necessary  now  to  queci- 
tion  whether  the  continuing  obligation  of  the 
railroad  company  to  keep  up  the  bridges  In 
accordance  with  the  growing  demands  of 
travel  extends  to  their  reinforcement  and 
maintenance  under  the  extraordinary  weight 
of  trolley  tracks  and  roadbed  and  the  oper- 
ation of  trolley  cars.  Assuming  that  to  be  so, 
the  traction  company  was  still  (In  the  ab- 
sence of  agreement  of  the  railroad  company) 
left  In  the  situation  of  a  member  of  the  gen- 
eral public  having  a  great  practical  Interest 
In  the  proper  performance  of  this  public  duty 
by  the  railroad  company,  but  vrithout  direct 
means  of  Its  owh  to  specifically  enforce  such 
performance,  and  without  redress  for  non- 
performance unless  It  should  be  specially 
damnified.  Under  these  circumstances,  an 
agreement  settling  as  between  these  parties 
that  they  would  equally  bear  the  expense  of 
maintaining  the  Improved  bridges,  and  giving 
to  "the  traction  company  the  right  to  do  the 
repairs  and  charge  one-half  the  cost  to  the 
railroad  company,  tended  to  avoid  litigation 
between  the  parties  about  the  matter,  and 
had  such  value  to  the  traction  company  as 
to  furnish  consideration  for  Its  reciprocal 
stipulations.  With  the  adequacy  of  that  con- 
sideration we  are  not  In  this  action  concern- 
ed. 

For  like  reasons  it  seems  to  us  that  the 
consent  of  the  railroad  company  to  the  grade 
crossings,  and  Its  stipulation  to  share  in  the 
expense  of  maintaining  the  same,  furnish  a 
valuable  consideration  to  the  agreement 
But  that  consent  and  stipulation  are  attacked 
as  void  in  law  and  contrary  to  public  policy, 
in  tbat  they  contravene  the  provisions  of  the 
act  of  1895  for  regulating  the  crossing  of 


steam  rallrbads  by  steam  or  electric  railroads 
thereafter  to  be  constructed.  P.  U  1885,  pj 
462;  Oen.  St  p.  2717.  That  act  declares  th 
substance  that  "whenever  the  route  of  any 
steam  or  electric  railroad  shall  cross  at  points 
outside  of  the  limits  of  cities  the  line  of  any 
steam  railroad,  such  crossing  shall  be  made 
in  such  a  way  as  will  inflict  the  least  Injury 
upon  the  rights  of  the  company  owning  or 
operating  the  railroad  Intended  to  be  crossed, 
and  as  will  afFord  proper  protection  to  the 
public;  and  no  company  shall  hereafter  coin 
struct  any  electric  railroad  across  the  line  of 
any  steam  railroad  except  within  the  llmltB 
of  a  city  until  it  shall  have  first  made  applica- 
tion.to  the  chancellor  to  define  the  mode  U 
which  such  crossing  shall  be  made;  and  It 
shall  thereupon  be  the  duty  of  the  chancellor, 
after  causing  reasonable  notice  of  such  appl^ 
cation  to  be  given  to  the  municipal  authorl-- 
ties,  and  also  to  the  corporation  owning  or 
operating  the  railroad  intended  to  be  cross- 
ed, to  define  by  his  decree  the  mode  in  wtaicb 
such  crossing  shall  be  made,  and  if  in  his 
judgment  it  is  reasonably  practicable  and 
public  safety  so  requires  to  avoid  a  grade 
crossing,  he  may  in  his  discretion  by  his  de- 
cree define  and  regulate  the  mode  and  man- 
ner of  such  crossing,  and  thereupon  sucli 
crossing  shall  be  made  in  the  mode  defined 
by  such  decree,  and  in  no  other  way.".  Cross- 
ings in  cities  are  left  subject  to  the  existlag 
laws.  In  our  view,  however,  the  prohibition 
of  this  statute  is  intended  for  the  benefit  of 
the  parties,  named  in  it.  There  is  no  penalty 
imposed  as  for  a  public  ofFense.  The  railroad 
company,  the  traction  company,  and  the  mu- 
nicipal authorities  are  all  made  by  statute 
the  representatives  of  different  public  inter- 
ests. The  functions  of  tiie  chancellor  under 
this  statute,  as  we  regard  it,  are  purely  Judi- 
cial. He  is  to  hear  and  judicially  determine 
the  cause  inter  partes.  It  Is  a  statutory  ex- 
tension of  the  general  jurisdiction  of  the 
court .  of  chancery,  exercised  orer  parties 
having  confiicting  easements  upon  the  same 
soil,  to  so  regulate  them  that  the  enjoyment 
by  each  party  shall  not  be  unduly  detri- 
mental to  the  Interests  of  the  other.  Instan- 
ces of  the  exercise  of  the  general  Jurisdictioa 
may  be  noted.  National  Docks  By.  Co.  v. 
Pennsylvania  R.  R.  Co.,  54  N.  J.  Bq.  142,  S3 
Atl.  860;  Pennsylvania  R.  Co.  v.  Railway 
Co.,  55  N.  J.  Eq.  820,  41  Atl.  1116;  Consoliaat- 
ed  Traction  Co.  v.  South  Orange,  etc..  Trac- 
tion Co.,  56  N.  J.  Eq.  568,  584,  40  AU.  15; 
Jersey  City  H.  &  P.  Ry.  Co.  v.  N.  Y.,  etc., 
Ry.  Co.,  62  N.  J.  Eq.  390,  53  AO.  709.  The 
act  of  1895  provides  a  more  summary  method 
of  procedure,  and  gives  a  definite  status  in 
court  to  the  public  authorities. 

The  argument  for  the  plaintiff  in  arrov  is 
to  the  effect  that  the  statute  makes  it  a  pub- 
lic offense  to  construct  a  grade  crossing  with- 
out first  obtaining  an  order  of  the  chancellor, 
and  that  an  agreement  to  construct  such  a 
crossing  is  therefore  not  only  void,  but  a 
breach  of  the  law.    But  suppose  the  crossing 
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ia  constructed  without  such  consent;  what 
penalty  Is  the  wrongdoer  to  suffer?  A  stat- 
ute that  denounces  an  act  as  a  pnbllc  offense 
ought  to  i»roTlde  some  sanction  for  its  en- 
forcement. 1  Black.  Com.  64;  Bouv.  Law 
Diet  title  "Sanction."  Is  the  chancellor  of 
his  own  motion  to  issue  an  injunction?  Is  he 
to  constitute  himself  the  guardian  of  the  gen- 
eral public  interests?  That  would  render 
him  hoth  actor  and  Judex.  It  would  require 
clear  statutory  language  to  impose  upon  a 
high  Judicial  officer  duties  so  incongruous. 
We  find  none  such  in  the  act  before  us.  But, 
if  the  statute-  were  to  be  so  construed  as  to 
render  it  a  public  offense  to  construct  such 
a  crossing  without  previous  application  to 
the  chancellor,  the  result  now  to  be  reached 
would  not  be  different.  The  agreement  un- 
der consideration  contains  no  language  that 
either  expressly  or  by  implication  forecloses 
such  an  application.  It  contains  no  stipula- 
tion that  the  parties  will  proceed  to  construct 
the  crossing  without  the  chanceU<H^8  consent 
There  Is  nothing  in  It  that  tends  to  Impede, 
much  less  debar,  action  by  the  municipal  au- 
thorities, by  the  Attorney  General,  or  by  the 
ehancellor  towards  the  protection  of  the  safe- 
ty of  the  public.  It  simply  confers  the  right 
of  crossing  as  between  the  parties,  so  far  as 
they  have  power  to  confer  it,  and  evinces 
their  consent  to  the  method  of  crossing  as  de- 
flned  by  them.  In  our  opinion  the  railroad 
company  and  the  traction  company,  notwith- 
standing the  act  of  1895,  were  at  liberty  to 
qiake  such  an  agreement  between  themselves, 
and  the  agreement.  If  otherwise  lawful,  can- 
not be  held  void  because  made  without  pro- 
ceedings first  taken  In  chancery  to  define  the 
mode  of  crossing.     ■ 

It  is  further  Insisted  that  the  stipulation  of 
the  railroad  company  (the  plaintiff)  "not  to 
lower  its  present  rates  of  fare  unless  required 
by  law"  furnishes  an  Inseparable  part  of  the 
consideration  for  the  covenant  of  the  defend- 
ant now  sued  on,  that  the  stipulation  quoted 
is  contrary  to  public  policy  and  void,  and  that 
this  illegality  vitiates  the  defendant's  cove- 
ant  Section  15  of  the  general  railroad  law 
(under  which  act  the  plaintiff  was  Incorporat- 
ed) declares  In  substance  that  "any  such  com- 
pany shall  have  power  and  be  authorized  to 
demand  and  receive  such  sums  of  money  for 
the  transiwrtatlon  of  persons  and  property  as 
It  from  time  to  time  shall  think  reasonable 
and  proper:  provided,  that  said  company  shall 
not  charge  more  than  three  cents  per  mile 
for  carrying  each  passenger,  and  tickets  for 
passengers  shall  be  good  until  used,  but  no 
charge  shall  be  required  hi  the  aggregate  to 
be  less  than  ten  cents,  nor  shall  said  company 
charge  more  than  ten  cents  per  mile  per  ton 
for  the  transportation  of  any  description  of 
property,"  etc.  Gen.  St  p.  2643,  g  15.  A 
similar  provision  as  to  passenger  fares  Is 
found  in  the  recent  revision  of  the  general 
railroad  law.  P.  L.  1903,  p.  665,  i  38.  If  a 
similar  phrase,  "and  such  sums  of  money  as 
It  from  time  to  time  shall  think  reasonable 


and  proper,"  were  embodied  in  legislative  in- 
structions to  public  trustees  acting  without 
legitimate  interests  of  their  own,  we  should 
have  no  difficulty  In  ascribing  to  the  language 
the  meaning  that  is  suggested  here;  that  is, 
that  the  trustees  must  act  in  view  of  what 
the  public  Interests  require,  and  must  not 
foreclose  themselves,  by  any  consideration  of 
personal  benefit,  from  the  free  exercise  of 
their  judgment  from  time  to  time,  in  view  of 
what  may  be  reasonable  and  proper,  as  well 
from  the  standpoint  of  the  pnbllc  as  from 
that  of  the  corporation.  The  case  would  be 
nearly  parallel  to  Barrett  v.  Bloomfleld  Sav- 
ings Institution,  64  N.  J.  Bq.  425,  64  Atl.  543, 
where  Vice  Chancellor  Pitney  pointed  out,  at 
pages  433,  441,  64  N.  J.  Eq.,  pages  646,  649, 
64  Atl.,  et  seq.,  that  under  our  statutory  sys- 
tem the  managers  of  savings  Instltutloiis  are 
trustees  of  a  public  franchise,  held  for  the 
benefit  of  the  public  at  large,  so  that  when 
the  Legislature  authorized  them  to  dissolve 
the  institution  if  they  should  deem  It  advis- 
able, it  Intended  to  say,  advisable  from  the 
standpoint  of  the  interests  of  the  depositors 
and  of  the  public,  and  not  from  the  stand- 
point of  the  interests  of  the  managers.  His 
reasoning  was  adopted  by  this  court  on  ap- 
peal. So,  this  court  held,  in  Hope  v.  Linden 
Park  Ass'n,  58  N.  J.  Law,  627,  34  Atl.  1070, 
55  Am.  St.  Rep.  614,  that  an  agreement  which 
tends  to  control  or  restrict  the  free  exercise 
of  a  discretion  for  public  good,  vested  in  one 
acting  in  a  public  official  capacity,  is  illegal. 
The  argument  tor  the  plaintiff  in  error 
would  have  us  to  apply  the  same  doctrine  to 
the  discretionary  power  that  the  Legislature 
has  conferred  upon  railroad  companies  to  es- 
tablish from  time  to  time,  within  certain  lim- 
its, the  rates  of  fare  to  be  charged  for  trans- 
portation of  passengers  and  merchandise. 
Now,  while  it  is  true  that  railroad  corpoca- 
tlons  are,  in  a  general  sense,  a  public  agency, 
their  property  being  impressed  vrith  a  public 
use,  and  its  administration  being  subject  to 
regulation  by  law  in  the  interests  of  the  peo- 
ple at  large,  it  is  not  in  this  aspect  that  pow- 
er Is  conferred  upon  the  company  by  the  sec- 
tion above  quoted  to  fix  the  rates  to  be  char- 
ged for  transportation.  That  section  touches 
upon  a  matter  in  which  there  is,  in  every 
given  case,  a  direct  antagonism  between  the 
legitimate  interests  of  the  railroad  company 
and  the  Interests  of  the  public.  The  com- 
panies are  organized  primarily  tot  the  pur- 
pose of  making  a  profit  out  of  the  transporta- 
tion of  freight  and  passengers.  The  general 
railroad  law  is  based  upon  the  theory  that  the 
public  good  is  promoted  by  Inviting  capital 
to  embark  in  such  enterprises,  the  control  and 
management  of  the  roads  being  vested  in  the 
proprietors  thereof,  to  the  end  that  their 
capital  may  receive  adequate  returns.  In  fix- 
ing the  rates  of  freight  and  fare,  It  ia  mani- 
fest that  the  primary  interest  of  the  company 
is  In  the  direction  of  higher  rates,  while  the 
primary  interest  of  the  passenger  or  slilpper 
I  lies   in  a  direction  diametrically  opposite. 
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Tbe  oonfttTQCtion  o{  section  15  suggested  by 
the  learned  cooasel  for  the  plaintiff  in  error 
attilbat»8  to  tiie  Legislatore  a  design  to  ea> 
tablish  a  qnaai  Judicial  tribtmal  for  the  pur- 
pose  ot  determining  what  is  reasonable  and 
proper  from  the  standpoliit  of  the  public,  as 
well  as  from  that  of  the  company,  and  to 
make  the  c<Hnpany  Itself  the  sole  member  of 
that  tribtmal.  The  legal  impossibility  of 
such  an  arrangement  resnlts  from  Its  prac- 
tical fatuity.  "No  man  may  be  made  a  Judge 
in  his  own  cause."  This  maxim  results,  not 
from  any  constitutional  limitation,  but  from 
the  inherent  limitBtions  of  human  nature, 
that  are  necessarily  present  in  all  systems  of 
human  goyemment 

It  follows  that  language  which  would  re- 
quire the  exercise  of  a  Judicial  discretion,  if 
it  were  addressed  to  a  party  so  situated  as 
to  be  able  to  act  impartially,  must  mean 
something  very  different  when  knowingly  ad- 
dressed to  a  party  that  by  reason  of  Its  legiti- 
mate and  inevitable  interest  in  the  subject- 
matter  of  arbitrament  can  by  no  possibility 
act  without  bias.  Thus,  when  the  Legisla- 
ture, in  framing  this  general  act  for  grant- 
tug  and  regulating  raUroad  franchises,  hav- 
ing within  its  bandb  full  power  to  Impose 
specific  conditions  respecting  rates  and  terms 
for  carriage  of  freight  and  passengers,  rep- 
resenting in  itself  the  people  whose  interests 
were  in  a  sense  antagonistic  to  those  of  the 
railroad  companies  in  the  matter  of  rates,  in- 
stead of  fixing  a  specific  scale  or  establishing 
an  Impartial  tribunal  for  their  regulation, 
said  to  the  companies:  "We  reserve  the  right 
to  repeal  and  modify  tbe  power  and  author- 
ity now  conferred  upon  you.  In  the  mean- 
time we  limit  your  passenger  fares  to  three 
cents  per  mile  per  passenger,  and  your  freight 
charges  to  ten  cents  per  mile  per  ton;  and 
subject  to  those  llmitattons  we  authorize  you 
to  demand  such  sums  of  money  for  the  trans- 
portation of  persons  and  property  as  you — 
the  party  whose  Interests  are  opposed  to 
_  those  that  we  r^resent— shall  from  time  to 
'  time  think  reasonable  and  proper" — It  ex- 
pressed as  emphatically  as  possible  the  no- 
tion that  an  uncontrolled  discretion  was  vest- 
ed in  the  company  to  establish  such  rates  as 
its  own  interests  should  from  time  to  time 
reqnlxe,  subject,  only,  to  the  maximum  rates 
prescribed,  and  to  the  right  of  repeal  and 
modification  that  was  expressly  reserved  in 
the  act.    Qen.  St  p.  2617,  i  39. 

Any  construotion  of  section  15  of  the  act 
that  places  the  railroad  company  in  the  at- 
titude of  an  Impartial  arbiter,  as  between 
it  and  the  public,  being  thus  found  inad- 
missible, because  it  runs  counter  to  funda- 
mental principles,  we  have  before  us  a  statu- 
tory scheme  which  In  terms  confers  upon  the 
company  an  uncontrolled  discretion  to  sub- 
serve Its  own  Interests  in  making,  and  from 
time  to  time  chaagldg,  the  rates  of  fare  and 
freight,  subject,  only,  to  the  maximum  rates 
prescribed  and  to  farther  legislative  action 
from  time  to  time  thereafter.    It  Is  too  plain 


for  argument  that  tiie  policy  of  the  law,  so 
far  as  eiqiressed  In  this  statute,  is  not  vio- 
lated by  an  agreement,  made  between  tbe 
railroad  company  and  a  would-be  competttor, 
that  during  a  limited  period  the  former  com- 
pany win  not  reduce  fares  unless  required  by 
law.  Where,  then,  shall  we  look  for  any  pub- 
lic policy  to  the  contrary?  Public  policy  Is 
to  be  sought  for  In  the  rules  of  the  common 
law,  as  modified  by  the  acts  of  the  Legis- 
lature. It  is  for  the  lawmaking  authority, 
and  not  for  the  courts,  to  declare  It.  Cer- 
tainly the  courts  have  no  general  supervisory 
authority  over  the  questioB.  of  freight  and 
passenger  rates.  Their  concern  In  the  mat- 
ter is  confined  to  cases  where  tbe  question 
of  "reasonable  rates"  Is  raised,  incidentally, 
in  the  ordinary  coarse  of  Judicial  Inqnliy. 
Railroad  companies,  as  common  carriers,  par- 
suing  a  public  calling  under  such  circtua- 
stances  that  the  public  must  of  necessity  deaf 
with  them,  are  limited  by  the  rules  of  the 
common  law,  in  the  absence  of  any  statute, 
to  the  imposition  of  reasonable  rates  of  fare 
and  toU.  On  the  additional  ground  that  their 
property  Is  devoted  to  a  pnbllc  use,  they 
are  subject  to  the  like  limitation,  and  their 
use  of  the  property  is  subject  to  be  controlled 
by  the  public  for  tbe  common  good,  within 
limits  fixed  by  the  Cionstttutton.  Where  con- 
troversies arise  inter  partes,  the  courts  Jti- 
dldally  determine  what  are  reasonable  rates. 
In  so  doing  they  follow  common-laws  rules. 
in  tbe  absence  of  statute.  Where  there  is  s 
statute,  the  courts  follow  the  rule  of  law  thus 
prescribed.  Where  tiJe  statute  violates  the 
Constitution,  as  by  prescribing  rates  so  low 
as  to  be  anremuneratlve,  so  as  to  amount 
to  a  taking  of  property  wtthout  compensation 
ot  without  due  process  of  law,  the  courto  fol- 
low the  Constitution,  disregarding  the  stat- 
ute. Mnnn  v.  Illinois,  94  U.  S.  113,  134,  24  L. 
Ed.  77;  Chicago,  etc.,  E.  R.  Co.  v.  Iowa,  94 
U.  S.  155,  162,  24  L.  Ed,  94;  Peik  v.  Chicago, 
etc.,  Ry.  Co.,  94  U.  S.  164,  178,  24  L.  Ed.  97; 
Enggles  V,  Illinois,  108  U.  S.  526,  2  Sup.  Ct 
832,  27  L.  Bd.  812;  Chicago,  etc..  By.  Co.  r. 
Wellman,  143  U.  S.  339,  12  Sup.  Ct  400,  36  L. 
Ed.  176;  Reagan  v.  Farmers'  Loan  &  Trust 
Co.,  154  U.  S.  362,  397,  399,  14  Sup.  Ct  1047. 
38  L.  Bd.  1014 ;  St  Louis  &  S.  F.  Ry.  Co.  v.  QUI. 
156  U.  S.  649,  15  Sup.  Ot  484,  39  L.  Ed.  567; 
Smyth  V.  Ames,  169  U.  S.  466,  522,  18  Sup. 
Ct.  418,  42  L.  Bd.  819. 

But  the  power  to  require  a  public  service- 
to  be  performed  for  a  limited  rate  is  but  a 
branch  of  the  power  to  regslate,  in  the  public 
Interest  property  that  is  devoted  to  the  pub- 
lic use.  This  is  primarily  the  function  of 
the  lawmaking  body.  The  courts  may.  In  a 
given  instance,  be  called  upon  to  decide.  In 
the  course  of  litigation,  whether  a  certain 
rate  is  reasonable  or  unreasonable,  or  to  de- 
clare that  a  given  statutory  limitation  Is  con- 
fiscatory; but  the  courts  have  no  power  to 
declare  In  general  what  rates  shall  not  be 
exceeded.  In  view  of  the  positive  statutorj- 
declaration  contained  in   section   16  of  the 
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general  railroad  law,  eonstmed  as  we  con- 
Btme  It,  we  are  nnable  to  conceive  on  wtiat 
rational  pronnd  tbe  cotirt  can  properly  de- 
clare tbat  any  public  policy  requires  that 
tlie  rates  shall  be  maintained  below  the 
nutzlinaBi  rates  fixed  In  the  statute.  That 
limitation,  and  the  discretion  that  is  conferred 
upon  the  company  with  respect  to  lessor 
rates,  are  the  deliberate  expression  of  the 
lawmaking  power,  and  the  measure  of  Its 
regnlatlon  in  this  behalf  of  property  devoted 
to  public  use  under  the  general  railroad  law. 
That  statute  hinds  the  courts,  unless  It  tran- 
scends some  constitutional  limitation.  Noth- 
ing of  this  sort  Is  suggested.  We  are  of  the 
opinion,  therefore,  that  the  defendant's  coye- 
nant  on  which  this  action  is  based  was  found- 
ed on  a  good  and  lawful  consideration,  and 
Is  not  vitiated  by  Illegality  of  consideration. 
The  judgment  under  review  will  be  af- 
firmed. 

DIXON,  OARAISON,  yRBDBNBURGU, 
and  VROOM,  33.,  dissent 

GARRISON,  J.  (dissenting).  I  vote  to  re- 
verse, upon  the  ground  that  the  power  grant- 
ed to  the  railroad  company  to  receive  such 
muns  as  fare  "as  it  shall  from  time  to  time 
think  reasonable  and  proper"  Is  not  one  of 
whidi  It  can  deprive  Itwlf  for  a  stated  pe- 
tted for  a  peconlaiy  consideration. 
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COOPKB  V.  OOLSON  et  al. 

(Oonrt  of  ESrrors  and  Appeals  of  New  Jersey. 

June  20,  1904.) 

VZROOB  AND  P0BCHASBR— OBAi.  COHTBACT— 
SPECIFIC  PEBFOBMAKCS— PATXENT  OF  FBICB 
— 8BBVICBS— COKFERSATION— LIllITATIONB. 

1.  An  oral  oontract  for  the  sale  of  land  or  of 
any  interest  therein,  partly  or  wholly  perform- 
ed, in  certain  reapecta,  by  the  party  seeking 
the  remedy,  may.  If  such  performance  is  clearly 
referable  to  the  ezecation  of  tlie  contract,  be 
specifically  enforced  by  courts  of  equity,  not- 
withstanding  the  statote  of  frauds. 

2.  Payment  of  a  part  or  even  of  the  whole 
of  the  parchase  money,  under  an  oral  agree- 
BMnt  for  the  sale  of  land,  is  not  an  act  of  part 
performance  to  take  the  oontract  out  of  the 
statute  of  frauds. 

5.  Special  acts,  personal  service,  or  the  like, 
ordinarily  compensated  for  upon  a  quantum 
meruit,  altliough  performed  under  an  oral  agree- 
ment to  devise  or  convey  land  therefor,  are  doc 
such  performance  as,  standing  alone,  will  take 
the  esse  ont  of  the  statute  of  frauds. 

4.  An  oral  agreement  for  tlie  sale  of  land  in 
eonsideration  of  services  to  be  rendered,  where 
no  other  act  is  done  in  execution  of  the  agree- 
ment, except  the  performance  of  serTices  for 
which  compensation  may  be  had  upon  the  quan- 
tum meruit,  stands  upon  the  came  legal  basis 
as  a  like  oral  agreemmt  of  sale  for  a  eaah  oim- 
sideration  that  has  been  paid,  but  no  other  act 
done  under  the  contract  In  execution  thereof. 

6.  Where  oompeitoation  for  services  is  not  to 
be  made  until  a  certain  date  or  the  happening 
of  a  certain  event,  full  oompeasation  may  be 
recovered  at  law  for  all  services  performed  prior 

Tl.  8m  rraoAs,  Statnte  of,  vol.  23,  Cant.  Dig.  i 
gll;    BiweUlc  FsrformuiM,  voL  U,  Cant.  Dig.  i.lM. 
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to  that  date,  as  the  statute  of  limitations  in 
such  case  does  not  begin  to  run  until  the  pe- 
riod so  6xed. 
(Syllabus  by  the  Court) 

Appeal  from  Comt  of  Chancery. 

Action  by  Margaret  A.  Cooper  against  Bid- 
win  Colson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Reversed. 

Enoch  S.  Fogg  and  David  J.  Pancoast  for 
appellants.  I.  O.  &  J.  W.  Acton,  for  respond- 
ent 

FORT,  J.  This  Is  a  salt  in  eqttity  for  spe- 
dflc  performance  of  an  alleged  contract  for 
the  devise  of  lands.  The  bill  Is  filed  against 
the  heirs  at  law  of  Joseph  P.  Colson,  who 
died  Intestate  leaving  three  farms  in  the 
county  of  Salem,  In  this  state.-  The  bill 
states  the  alleged  agreement  to  have  been 
"that  if  your  oratrix  would  continue  to  live 
with  him  [Colson]  and  act  as  his  housekeep- 
er, to  serve  him  and  look  after  his  Interests, 
as  she  had  done,  he  would  compensate  her 
fully  and  completely;  that  he  would  'leave* 
her  a  farm.  By  which  words  your  oratrix 
charges  that  said  Joseph  P.  Colson  meant, 
and  did  Intend  for  your  oratrix  to  under- 
stand, tbat  he  would  make  and  execute  his 
last  will  and  testament  and  would  ther^n. 
In  due  form  of  law,  devise  to  her  a  farm." 
The  prayer  of  the  bill  Is  that  the  heirs  at 
law  be  decreed  "to  convey  to  your  oratrix, 
ber  heirs  and  assigns,  the  farm  and  planta- 
tion of  which  the  said  Joseph  P.  Colson  died 
seised,  and  hereinbefore  particularly  describ- 
ed and  set  forth,  known  as  the  'Peterson 
Farm.' "  The  answer  denies  tlie  agreement 
as  alleged  in  the  bill,  or  any  other  agree- 
ment of  like  character.  The  proof  shows,  I 
think,  that  the  agreement  was  made,  and 
that  Colson  frequently  stated  that  he  did  In- 
tend to  leave  to  the  complainant  the  Peter- 
son farm,  or  tbat  the  Petersmi  farm  was 
hers,  or  similar  statements  which  clearly 
Indicate  that  a  parol  agreement  was  made 
to  devise,  in  consideration  of  the  labor  and 
services  of  the  complainant  the  Peterson 
farm  to  her.  - 

By  our  act  "for  the  prevention  of  frauds 
and  perjuries,"  approved  March  27,  1874,  it 
Is  provided  "that  no  action  sliall  be  brought 
upon  any  contract  or  sale  of  lands,  tene- 
ments or  hereditaments,  or  any  interest  in 
or  concerning  them  unless  the  agreement  up- 
on which  such  action  shall  be  brought  or 
some  memorandum  or  note  thereof,  shall  be 
in  writing  and  signed  by  the  party  to  be  char- 
ged therewith,  or  some  other  person  there- 
unto by  him  or  her  lawfully  authorized."  2 
Gen.  St  p.  1603,  S  5.  An  agreement  to  con- 
vey or  devise  lands  wholly  in  parol  Is  unen- 
forceable at  law.  It  Is  equally  so  in  equity, 
unless  there  has  been  a  partial  or  full  per- 
formance in  certain  respects,  in  which  case 
such  an  agreement  may  be  specifically  en- 
forced by  a  court  of  equity  notwithstanding 
the  statute  of  frauds.  The  authorities  to  sus- 
tain this  principle  of  equitable  jurisdiction 
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are  collected  and  fully  stated  in  note  2  to  ses- 
tlon  1409  of  Pomeroy's  Equity  Jurisprudence, 
vol.  3,  p.  456.  The  complainant  In  this  case 
relies  upon  a  partial  or  complete  performance 
of  the  contract  alleged,  to  sustain  her  prayer 
for  specific  performance.  That  the  complain- 
ant did  act  as  housekeeper,  and  attend  upon 
and  care  for  Colson,  and  did  perform  her  part 
of  the  agreement  In  this  regard,  is  proven; 
and  if  such  a  performance  o!  her  agreement 
to  serve  the  deceased  can  be  considered  part 
performance,  within  the  rule  which  permits 
equity  to  decree  specific  performance  of  con- 
tracts for  the  conveyance  or  devise  of  lands, 
she  Is  entitled  to  such  a  decree  in  this  case. 

Stated  plainly,  the  agreement  proven  In 
this  case  was  to  convey  or  devise  to  com- 
plainant the  Peterson  farm  in  consideration 
of  her  payii^  Colson,  as  the  purchase  price 
for  the  same,  her  labor  and  personal  service 
as  his  housekeeper  and  attendant  for  so  long 
a  period  as  be  should  live.  Payment  of  a 
part  or  even  the  whole  of  the  purchase  mon- 
ey is  not  an  act  of  part  performance  to  take  a 
contract  out  of  the  statute  of  frauds.  Fry  on 
Specific  Performance  (4th  Ed.)  {{  618,  614; 
Snell's  Principles  of  Equity,  p.  464,  par.  4; 
Pomeroy  on  Specific  Performance  of  Con- 
tracts, S  112,  p.  159;  LIpplncott  v.  Bridge- 
water,  55  N.  J.  Eq.  208,  36  Atl.  672;  Green 
V.  Blchards,  23  N.  J.  Bq.  32;  Browne  on  Stat- 
ute of  Frauds  (5th  Ed.)  {  461;  Cochrane  v. 
McBntee  (N.  J.  Ch.)  51  Atl.  279  (Emery,  V. 
C);  Brown  y.  Brown,  83  N.  J.  Eq.  050,  660; 
Am.  &  Bug.  Ency.  of  l4iw,  vol.  26  (2d  Bid.) 
p.  54. 

In  every  case.  In  order  to  take  the  case  out 
of  the  statute  on  the  ground  of  part  per- 
formance, irrespective  of  other  questions,  two 
things  are  requisite:  The  terms  of  the  con- 
tract must  be  established  by  the  proofs  to 
be  clear,  definite,  and  unequivocal,  and  the 
acts  relied  on  as  part  performance  must  be 
exclusively  referable  to  the  contract  Wal- 
lace V.  Brown,  10  N.  J.  Eq.  308;  Brown  v. 
Brown,  83  N.  J.  Eq.  650.  Prof.  Pomeroy,  in 
a  note  at  page  457,  vol.  8,  of  his  work  on 
Equity  Jurisprudence,  declares  among  the 
acts  which  do  not  constitute  part  perform- 
ance the  "payment  of  the  purchase  price  in 
wliole  or  in  part,"  and  states  that  the  rule  is 
otherwise  in  the  state  of  Iowa,  owing  to  a 
statute  which  expressly  makes  such  payment 
a  port  performance.  This  same  learned  au- 
thor gives  two  acts  which  he  characterizes  as 
controlling  acts  of  part  performance  which 
will  take  a  parol  agreement  of  sale  out  of 
the  statute,  and  permit  a  court  of  equity  to 
decree  specific  performance  thereof,  namely: 
(a)  Actual,  open  possession;  (b)  permanent 
and  valuable  Improvement  made  on  the  land, 
or  these  two  combined.  Pomeroy's  Equity 
Jurisprudence,  vol.  3,  p.  457,  {  1409. 

But  in  this  case  it  is  contended  that  In  the 
absence  of  possession  taken,  or  any  perma- 
nent Improvement  made  upon  the  property, 
there  are  other  special  acts  of  personal  serv- 
ice^ and  the  like,  which,  when  performed  ap- 


on  condition  that  land  will  be  conveyed,  will 
also  entitle  the  party  so  performing  to  a  de- 
cree for  the  specific  performance  of  a  parol 
agreement  to  convey  lands.  Three  cases  de- 
cided in  the  Court  of  Chancery  in  this  state 
are  relied  upon  by  the  complainant  to  sus- 
tain this  contention.  The  first  of  these  is 
Johnson  v.  Hubbell,  10  N.  J.  Eq.  332,  64  Am. 
Dec.  773,  decided  by  Chancellor  Williamson 
in  1855.  The  second  Is  Van  Duyne  v.  Vree- 
land,  12  N.  J.  Eq.  142,  also  a  decision  of 
Chancellor  Williamson.  The  third  is  Davi- 
son V.  Davison,  13  N.  J.  Eq.  246,  decided  by 
Chancellor  Green.  I  shall  not  attempt  a  re- 
view of  these  cases.  Johnson  v.  Hubbell  and 
Davison  v.  Davison  are  not  in  all  respects 
in  point  under  the  issue  here,  but  Van  Duyne 
V.  Vreeland  does  seem  to  have  been  clearly 
determined  upon  the  question  sub  judlce. 
Chancellor  McGill  says:  "That  eqai^  will 
specifically  enforce  snch  a  parol  agreement, 
at  the  Instance  of  a  complainant  who  shall 
have  completely  performed  it  upon  his  part,  is 
now  established  in  this  state  beyond  contro-, 
versy.  The  remedy  is  afforded  upon  the 
ground  that  it  will  work  a  fraud  upon  blm 
who.  Induced  by  the  agreement,  has  in  good 
faith  so  performed  it  as  to  irretrievably 
change  the  situation  of  the  parties  to  his  dis- 
advantage to  permit  the  other  party  to  refuse 
fulfillment  upon  his  part  It  has  had  fre- 
quent recognition  and  application  in  ad- 
judged cases  in  our  courts."  He  cites  all 
the  New  Jersey  cases.  Vreeland  v.  Vree- 
land, 53  N.  J.  Eq.  387,  389,  32  Atl.  8.  As  a 
general  statement,  this  language  is  unex- 
ceptionable. But  the  mere  proof  of  the  per- 
formance of  services  is  not  sufficient  Such 
services  may  be  adequately  compensated  for 
by  a  recovery  of  damages.  Such  services 
thus  performed  are  of  no  greater  efficacy  to 
take  the  case  out  of  the  statute  than  would 
be  a  payment  in  whole  or  in  part  of  the 
consideration  money  agreed  to  be  paid  upon 
a  parol  contract  to  convey  land  for  cash.  It 
must  appear,  to  constitute  ground  for  a  de- 
cree for  the  specific  performance  of  an  oral 
agreement  to  convey  land,  founded  upon  al- 
leged services,  that  the  services  were  in  some 
respects  of  an  exceptional  character,  and 
that  It  is  obvious  that  the  parties  not  only 
did  not  intend  that  they  should  be  measured 
by  ordinary  pecuniary  standards,  but  that 
they  were  of  such  peculiar  character  that  it 
is  impossible  to  estimate  their  value  by  any 
such  standard.  1  Leading  Cases  in  £<quity, 
1054,  1055;  Bhodes  v.  Bhodes,  8  Sandf.  Ch. 
(N.  T.)  279.  Where  it  appears,  as  in  Van 
Duyne  v.  Vreeland,  supra,  that  the  result  of 
the  performance  of  the  labor  and  service 
under  the  agreement  has  been  such  as  to 
change  the  whole  course  of  the  life  or  life 
work  of  the  complainant,  on  the  faith  of  the 
contract  to  devise  or  convey,  the  case  is  one 
which  is  within  the  same  rule  as  to  part  per- 
formance as  where  possession  of  the  land  has 
been  taken,  or  improvements  made  thereon. 
Pomeroy  on  Spedflc  Performance,  |  114,  p. 
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161.  The  trne  rule  seems  to  be,  as  stated 
by  Chancellor  WiUlamBon  in  Van  Duyne  t. 
Vreeland,  "that,  when  there  has  been  sncfa  a 
performance  on  both  sides  as  pnts  the  com- 
plainant In  a  situation  which  is  a  (rand  up- 
on him  unless  the  agreement  is  fully  per- 
formed," speciflc  performance  should  be  de- 
creed. If  such  fraud  exists,  it  estops  the  de- 
fendant from  setting  up  the  statute  as  a  bar 
to  the  right  of  speciflc  performance  because 
the  agreement  to  convey  was  not  in  writing. 
Snell's  Principles  of  Bqull7,  p.  461;  Twiss 
V.  George,  33  Mich.  253 ;  Smith  T.  Yocun,  110 
111.  142;  Brown  y.  Sutton,  129  C.  8.  288,  9 
Sup.  Ot  278,  82  li.  Bd.  664;  Tideman  on 
Bq.  Juis.  {  406.  The  mere  performance  of 
services  wliich  may  be  compensated  for  in 
damages  is  not  sufficient  to  take  the  case  out 
of  the  statute.  Gronk  t.  Tmmble,  66  111. 
428;  Edwards  t.  Bstell,  48  Gal.  194;  GrabiU 
T.  Marsh,  38  OIilo  St  831.  Where  compensa- 
tion Is  not  to  be  made  until  a  certain  date  or 
the  happening  of  a  certain  event,  full  com- 
pensation may  be  recovered  at  law  for  all 
services  performed  prior  to  that  date,  as  the 
statute  of  limitations  in  such  case  does  not 
begin  to  run  until  the  period  so  fixed.  Stone 
V.  Todd,  49  N.  J.  Law,  274,  282,  8  Ati.  300. 
In  Bach  cases,  if  i3xe  services  are  such  as 
can  be  compensated  for  on  the  quantum  mer- 
uit, the  remedy  is  ample.  HcElroy  v.  Lud- 
lum,  82  N.  J.  Bq.  828;  Smith  v.  Adm'rs  of 
Smith,  28  N.  J.  Law,  208,  74  Am.  Dec.  49; 
Gay  T.  Mooney's  Adm'rs,  67  N.  J.  Law.  27, 
50  AU.  596. 

We  do  not  think  the  facts  proven  in  this 
case  bring  the  complainant  within  the  rule 
established  by  the  cases.  The  services  she 
performed  were,  no  doubt,  performed  in  part, 
tboui^  not  wholly.  In  reliance  upon  compen- 
sation by  way  of  the  conveyance  of  a  farm. 
Bnt  her  services  were  neither  exceptional  nor 
extraordinary.  She  in  no  way  changed  her 
mode  of  living  or  course  ot  life  or  life  work 
because  of  them.  What  she  did  was  of  such 
a  character  as  to  be  easily  and  adequately 
compensated  on  the  quantum  meruit  There 
is  nothing  to  establish  that  she  had  abandon- 
ed any  other  plan  of  life  work  or  calling 
to  devote  herself  to  the  deceased  in  consid- 
eration of  the  promised  conveyance  of  a  farm. 
Most  scrupulous  care  should  be  exercised  by 
the  courts  in  this  class  of  cases,  and  especial- 
ly where  one  of  the  alleged  contracting  par- 
ties is  dead.  An  allegation  of  an  agreement 
to  convey  is  easily  made,  and  casual  conver- 
sation or  Jocular  remarks  of  intent  to  de- 
vise or  convey  at  death  can  readily  be  turn- 
ed into  serious  import  The  statute  declares 
tiiat  agreements  to  convey  land,  not  in  writ- 
ing, are  void.  If  equity  is  to  overthrow  the 
statute  on  the  ground  that  owing  to  the 
peculiar  character  of  the  facts  in  a  given 
case,  it  would  be  a  fraud  not  to  hold  one  of 
tbe  contracting  parties  estopped  from  setting 
op  the  statute,  such  power  should  be  exer- 
cised upon  the  most  clear  proof,  not  only 
of  tbe  contract  to  devise  or  convey  the  land 


In  question,  but  of  tbe  fftct  tliat  the  rendi- 
tion of  the  services  was  wholly  referable  to 
tbe  contract  to  convey,  and  solely  predicated 
upon  that  agreement  and  that  proper  and 
adequate  compensation  for  the  services  can- 
not otherwise  be  made,  because  of  the  fact 
that  in  reliance  upon  the  contract  it  ap- 
pears reasonably  probable  that  the  complain- 
ant has  irretrievably  changed  the  whole 
course  of  his  life  and  drcnmstances  in  order 
to  fulfill  his  part  of  the  agreement 

The  decree  of  the  Court  of  Chancery  ts 
reversed,  and  the  bill  dismissed. 


(TO  N.  J.  U  762) 

BROWN  V.  STREET  LIGHTING  DIST.  NO. 
1  IN  WOODBRIDGE  TP.,  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1904.) 

BTBEBT  UaBTINO   OISTBIOI^AKRUAI.  laRINO 
— HOTICK — nEGI.ECT  Of  TOWNSHIP  OLKBK. 

1.  In  a  street  lighting  district  organised  un- 
der the  act  of  1894.  as  amended  in  1896  (P.  L. 
1894,  p.  540  [Gen.  St.  p.  3069] ;  P.  U  1896,  p. 
132) ;  the  annual  meeting  of  the  legal  voters 
prescribed  by  section  2  of  tbe  act  (P.  L.  1894, 
p.  641)  is  a  general  election  whose  time^lace, 
and  purpose  are  fixed  by  tlie  statute.  The  re- 
quirement of  public  nonce  to  be  given  by  the 
township  derk  is  directory,  and  failure  to  give 
it  will  not  invalidate  tbe  election,  where  the 
will  of  tbe  people  has  been  fairly  expressed. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  David  Brown  against  Street 
Lighting  District  No.  1,  township  of  Wood- 
bridge  and  others.  Judgment  for  defend- 
ants (56  Atl.  1080),  and  plaintUt  brings  error. 
Affirmed. 

Nellson  Abeel,  for  plaintiff  in  error.  Mal- 
colm MacLear  and  J.  H.  Thayer  Martin,  Jr., 
for  defendants  in  error. 


PITNBX,  J.  This  was  a  certtorarl  to  re- 
view a  resolution  adopted  by  the  voters  of.  a 
street  lighting  district  at  an  election  held 
June  2,  1903,  appropriating  $3,000  for  street 
lighting  purx)ose8  for  the  ensuing  year.  It 
was  heard  by  Mr.  Justice  Fort  sitting  alone 
for  the  Supreme  Court  and  resulted  in  a 
dismissal  of  the  writ.  Tbe  lighting  district 
was  organized  under  the  act  of  1804,  as 
amended  in  1896  (P.  L.  1884,  p.  540  [Gen.  St 
p.  3669];  P.  L.  1806,  p.  132)  whose  consti- 
tutionality was  upheld  by  this  court  in  Al- 
lison V.  Corker,  67  N.  J.  Law,  596,  52  Atl. 
362,  60  L.  R.  A.  664.  Section  2  of  that  act 
(P.  L.  1S94,  p.  641),  provides  that  on  the 
first  Tuesday  of  June  in  each  year  the  legal 
voters  of  the  district  are  authorized  to  meet 
for  the  purpose  of  electing  three  commis- 
sioners of  tbe  district  "and  at  said  time  the 
said  legal  voters  shall  determine  by  ballot 
by  the  vote  of  the  majority  of  those  present 
and  voting,  the  sum  of  money  to  be  raised 
and  expended  within  such  district  for  the 
ensuing  year  for  tbe  erection  and  malnte- 


Digitized  by 


Google 


340 


68  ATLANTIC  BEPOBTDB. 


(N.J. 


nance  of  street  lights;  the  said  meettng  tor 
the  election  of  said  commlsslosers  and  the 
determination  of  said  sum  to  be  raised  shall 
be  held  at  such  pnbllc  place  within  the  dis- 
trict as  the  said  township  committee  may 
des^ate,  and  notice  of  said  time  and  place 
of  such  election  AmU  be  given  by  the  town- 
ship clerk  and  set  up  In  at  least  three  of  the 
most  public  places  within  ibe  said  district 
ten  days  before  the  said  election;  that  the 
polls  on  said  election  shall  be  open  at  —— 
o'clock  In  the  afternoon  and  close  at  7  o'clock 
In  the  evening." 

In  the  case  before  na  the  township  com- 
mittee 'did  not  designate  the  place  of  voting 
until  May  29tb,  and  at  the  same  time  they 
fixed  4  o'clock  In  the  afternoon  as  the  hour 
for  the  opening  of  the  polls.  Notices  of  the 
election  were  set  up  by  the  township  clerk 
on  May  30tb,  only  three  days  before  the  elec- 
tion. The  election  was  participated  in  by  210 
TOtersL  The  appropriation  of  ^000  received 
150  votes;  60  votes  being  cast  in  favor  of  an 
appropriation  of  $2^00.  Commissioners  were 
diosen  at  the  same  time.  Justice  Fort  found 
as  a  matter  of  fact  that  there  was  a  very  full 
vote  at  the  election,  a  greater  numbor  than 
usual  voting.  The  argument  for  reversal  is 
rested  solely  on  the  failure  of  the  township 
clerk  to  set  up  the  election  notice  ten  days 
In  advance,  It  being  insisted  that  this  stat- 
utory provision  is  mandatory,  so  that;  In  the 
absence  of  literal  compliance  therewith,  the 
election  Is  void,  notwltbatandlng  it  resulted 
in  a  full  aad  fair  expresalon  of  the  will  of 
the  voters.  In  support  of  this  contention  the 
following  cases  are  cited:  State  v.  Van  Win' 
kle.  25  N.  J.  Law,  73;  State  v.  Hardoastle, 
26  N.  J.  Law,  143;  State  v.  Oarrabrant.  82 
N.  J.  Law,  444;  State  v.  Bapp,  43  N.  J. 
Law,  594;  Morgan  v.  Gloucester  City,  44 
N.  J.  Law,  137;  Apgar  v.  Van  Syckel,  46  N. 
J.  Law,  4U2;  Cauda  Mfg.  Co.  v.  Woodbridge 
Tp.,  58  N.  J.  Law,  134,  32  Atl.  66.  But  these 
decisions  are  net  in  point  The  cases  In  25 
N.  J.  Law,  26  N.  J.  Law,  and  32  N.  J.  Law, 
related  to  elections  held  under  the  eleventh 
section  of  an  act  of  1861  relating  to  public 
■ebools  (P.  L.  1851,  p.  270).  That  section  pro- 
vided for  a  special  meeting  of  the  Inhabit- 
ants of  the  school  district  to  be  called  by 
the  trustees  at  a  time  and  place  designated 
by  them,  on  ten  days'  public  notice  to  the 
inhabltanta  It  was  held  that  notice  in  strict 
conformity  with  the  act,  and  duly  set  up 
during  the  statutory  period,  was  essential 
to  the  legal  validity  of  the  proceedings. 
State  V.  Bapp  was  to  the  same  effect,  al- 
though the  statute  under  which  the  election 
there  In  question  proceeded  is  not  mentioned 
in  the  report  of  the  case.  Morgan  v.  Olou- 
cester  City  likewise  related  to  a  special  elec- 
tion called  for  the  purpose  of  submitting 
to  the  people  a  proposition  to  erect  municipal 
waterworks.  Apgar  v.  Van  Syckel  related  to 
a  special  school  tax  levied  under  section  89, 
par.  11,  of  the  revised  school  law  of  1874  (Be- 
vlsed  1877,  p.  1077),  which  required  that  the 


special  meeting  should  be  called  on  ten  days' 
notice,  specifying,  among  other  things,  the  ob- 
ject of  the  meeting,  and  declared  that  no 
basinesa  should  be  transacted  ezc^  snch 
as  had  been  set  forth  In  the  notice.  Cauda 
Mfg.  Co.  v.  Woodbridge  arose  nndo:  the 
same  act;  and  was  decided  on  similar 
grounds.  AH  these  cases  related  to  special 
elections,  of  which  the  voters  cenid  have  no 
notice  unless  that  prescribed  by  the  statute 
was  given. 

The  case  before  us  relates  to  an  eleetfon 
that  is  required  by  law  to  be  held  In  every 
street  lighting  district  at  a  fixed  date  an- 
Bually,  for  the  purpose  of  electing  x>fflcer8  and 
voting  appropriations.  It  Is  quite  analo- 
gous to  the  annual  township  meetings  and 
to  other  public  elections  that  occur  npon 
fixed  dates.  The  act  Itself  prescribes  the 
date  of  the  meeting,  and  prescribes  with 
snCh  certainty  as  the  Legislature  thought 
necessary  the  hours  during  which  the  polls 
shall  be  open.  It  prescribes  the  place  of 
the  meeting  to  the  extent  of  requiring  that 
It  be  heM.  at  some  pnbUc  place  within  the 
district.  The  rule  to  be  derived  from  a  re- 
view of  the  authoritiea  Is  that,  where  the 
time,  place,  and  purpose  of  an  election  are 
fixed  by  pnbllc  law,  all  voters  must  take 
notice  thereof,  and  such  an  election.  If  bdd. 
Is  not  Invalid  because  no  special  notice  was 
given  nor  proclamation  made;  certainly  not 
if  It  appear  that  there  has  been  a  fair  ex- 
pression of  the  wlU  vt  the  voters.  Special 
notice,  where  prescribed  by  statute.  Is  In- 
tended for  the  purpose  of  greater  pubUdty; 
but  the  right  to  bold  the  election  comes  from 
the  statute,  and  not  from  the  official  notice. 
Cooley'B  Const  Urn.  p.  603;  McCrary  on 
Elections  (8d  Bd.)  {f  143-160;  Naar  on  Suf- 
frage and  Blectlons,  pp.  161-166;  10  An.  ft 
Bng.  BncycL  Law  (2d  Bd.)  tit  "Etectlon«" 
p.  626. 

Cases  of  some  nicety  occasionally  arise 
where  the  time,  place,  and  general  porpeae 
of  an  election  are  fixed  by  law,  but  the  fact 
that  a  particular  vacancy  is  to  be  filled  at 
that  election  Is  not  generally  known.  Tiras, 
in  Bolton  V.  Good,  41  N.  J.  Law,  296,  at  an 
annual  municipal  election  held  in  tbe  city 
of  Plainfleld,  26  voters  out  of  a  total  of  over 
800  voted  for  a  candidate  for  the  office  of  city 
Judge  on  the  theory  that  a  vacancy  existed. 
It  was  a  doubtful  question  of  law  whether 
there  was  a  vacancy,  and  It  clearly  appeared 
that  the  voters  generally  proceeded  on  the 
assumption  tbat  there  was  no  vacancy  to  be 
filled.  The  notice  of  election  mentioned  the 
officers  to  be  chosen,  bat  gave  no  Intimation 
that  a  city  Judge  would  be  elected.  The  Su- 
preme Court  In  its  discretion  denied  tiie  ap- 
pUcatlnn  of  the  candidate  who  received  26 
votes  for  leave  to  file  an  information  In  the 
nature  of  a  quo  warranto.  On  the  other 
hand.  In  Winters  v.  Warmolta  (N.  J.  Sup.) 
66  Atl.  i46,  where  a  vacancy  was  to  be  filled 
In  the  office  of  alderman  in  one  of  the  wards 
of  Paterson,  and  the  case  showed  that  there 
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was  a  full  and  fair  expresBlon  of  the  TOten 
uijon  candidates  named  to  flU  the  vaeaiiC7« 
th«  Supreme  Court  held  that  the  resulta  «f 
the  election  coald  not  be  Ignored  by  reason 
of  the  failure  of  the  city  clerk  to  nentioB 
In  the  notice  of  the  election  that  thlg  office 
Tras  to  be  filled.  In  Otis  t.  Lane  (N.  J.  Err.  ft 
App.)  M  Atl.  442,  where  the  borough  clerk  se- 
lected and  advertised  a  polling  place  located 
ovtside  of  the  borough,  this  court  held  ttiat 
the  requirements  of  the  election  law  which 
were  thus  violated  were  directory^  and  that, 
where  no  fraud  w  other  harm  was  shown, 
the  failure  to  observe  those  requirements  dlA 
not  vitiate  the  election. 

We  think  the  present  case  is  to  be  govern- 
ed by  the  rule  that  applies  generally  to  elec- 
tions whose  time,  place,  and  purpose  are  fixed 
by  public  law.  A  contrary  finding  would  be 
most  mischievous  In  its  results.  The  annual 
district  meeting  is  the  only  opportunity  pre- 
sented for  the  voters  of  the  district  to  lay 
a  tax  for  the  purpose  of  lighting  the  itrsets 
during  the  ensuing  fiscal  year.  It  is  not  to  be 
presumed  that  the  Legislature  intended  that 
the  entire  scheme  of  the  act  might  be  nulli- 
fied by  the  neglect  of  the  township  clerk  to 
set  op  the  prescribed  notices  in  due  season. 
All  TOt«s  of  the  district  are  presumed  to 
know  the  time  and  place  of  the  meeting,  as 
well  as  its  purpose.  It  is  true  that  it  requires 
action  by  the  township  committee  to  desig- 
nate  at  what  particular  place  within  the  dis- 
trict the  meeting  is  to  be  held;  but  the  law 
requires  that  it  shall  be  at  some  public  place, 
and,  even  were  no  notice  of  the  particular 
place  gives  in  advance,  it  is  not  to  be  pre- 
sumed, in  the  absence  of  evidence,  that  vot- 
ers going  abroad  in  the  district  upon  the  elec- 
tion day  seeking  the  polling  place  would  long 
remain  in  ignorance  of  Its  location.  With  re-' 
gard  to  all  pubHe  elections,  the  duty  is  neoes- 
sarily  imposed  upon  some  official  or  offleiato 
to  select  a  polling  place  and  provide  the  elev- 
tion  machinery.  Notice  of  the  polling  place 
is  ordinarily  required  to  be  published  in  ad- 
vance. P.  L.  1896,  p.  230,  (S  7,  8;  F.  L.  Ig8», 
p.  378,  f  8.  Of  course,  if  the  officers  who  are 
charged  with  such  duties  omit  to  perform 
tbem,  so  that  no  place  Is  furnished  and  no 
election  machinery  provided,  it  may  be  ffif- 
ilcnlt  (or  the  voters  to  express  th^  will  in 
tbe  manner  prescribed  by  the  law;  and  so 
the  failure  to  give  the  statutory  notice  might 
In  a  given  Instance  result  In  a  general  ab- 
stinence from  voting.  Where  from  such 
causes  as  these  the  will  of  the  people  is  de- 
feated, or  is  prevented  from  being  fairly  ex- 
pressed, the  court  do  not  hesitate  to  set  elec- 
tions aside;  but  the  present  case  has  no  such 
featnres.  The  question  here  is  whether,  in 
face  of  the  fact  that  the  will  of  the  people 
lias  been  fairly  expressed,  the  election  must 
be  held  void  by  reason  of  the  mere  failure  to 
give  in  due  season  the  statutory  notice.  lu 
oar  view,  in  this,  as  in  all  cases  of  stated 
public  elections,  the  requirement  of  notice  Is 
directory,  intended  to  insure  that  knowledge 


«f  the  approaching  event  ahall  be  braoght 
borne  to  all  voters,  but  not  essential  to  the 
validity  of  the  election. 

The  Judgment  of  the  Supreme  Court  will 
be  afiirmed,  with  costs. 


(w  N.  J.  u  «n) 
DB  MASIA  V.  ORAMBB. 
(C!onrt  of  Errors  and  Appeals  of  New  Jerssy. 
June  20,  1904.) 

TalAL— ABQUICENT    TO    JUBT. 

1.  At  the  trial  of  an  action  for  persoDsl  m- 
Jnriea,  at  which  the  plaintiff  adduces  testimony 
and  rests  his  case,  and  the  defendant  calls  no 
witnesses,  it  is,  under  rule  47  of  the  Supreme 
Court,  the  right  of  plaintiff's  counsel  to  sum 
up  the  evidence  to  the  Jury. 

(Syllabus  by  the  Court) 

Brror  to  Supreme  Court. 

Action  by  Antonio  De  Maria  against  Otto 
Cramer.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Gilbert  Collins,  for  idalntlff  in  error.  Louis 
H.  Schenck,  for  defendant  in  error. 

GABSISON,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries.  At  the  trial  the 
plaintiff  examined  witnesses  and  rested. 
The  defendant  called  no  witnesses.  Plaln- 
tlCa  oonnsel  was  thereupon  permitted,  over 
objection,  to  sum  up  the  evidence  to  the  Jury. 
This  ruling,  to  which  an  exception  was  seal- 
ed, has  been  assigned  as  error.  The  ruling 
was  correct  The  matter  Is  regrnlated  by  rule 
47  of  the  Supreme  Court,  the  pertinent  lan- 
guage of  which  Is,  "In  summing  up  evidence 
in  matters  of  fact  the  counsel  for  the  plain- 
tiff shall  be  first  heard."  As  originally  pro- 
mulgated at  the  February  term,  1818,  it  was 
expressly  provided  that  "this  rule  shall  pre- 
vail at  the  circuits  as  well  as  at  the  bar." 
4  N.  J.  Law,  xli.  The  practice  thus  ordained 
has  prevailed  at  the  circuits  for  almost  a  cen- 
tury. 

The  refusal  of  the  trial  court  to  nonsuit 
the  plalntHF  upon  the  ground  of  his  contribu- 
tory negligence  Is  also  assigned  as  error. 
This  ruling  likewise  was  correct 

The  action  was  by  one  talh-oad  employe 
against  a  fellow  empleyA  The  plaintilFs 
duty  called  him  to  work  beneath  a  locomo- 
tive as  it  stood  over  an  ash  pit  While  in 
that  position  the  defendant  ran  his  locomo- 
tive against  the  plaintiff's,  driving  It  over 
the  plaintiff's  arm.  The  proof  was  that  It 
was  customary  to  bloek  all  locomotives  that 
came  on  the  ash  pit,  and  that  this  was  done, 
not  by  the  man  who  worked  under  the  en- 
gine, but  by  pitmen,  and  that  upon  the  oc- 
casion In  question  the  engine  under  which 
the  plaintiff  was  working  was  being  blocked 
on  one  side  by  one  of  these  pitmen.  This 
was  the  testimony  of  the  defendant  himself. 
In  view  of  this  testimony  the  question  wheth- 
er the  plaintiff  was  In  default  was  not  for 
the  court 
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^'Tbe  defendant  also  requested  the  court  to 
charge  that  if  the  plaintiff  went  under  th6 
engine  without  having  the  wheels  blocked 
he  would  be  guilty  of  contributory  negli- 
gence, even  though  It  was  not  hla  duty  to 
block  them.  This  was,  in  effect,  a  repetition 
of  the  grounds  of  motion  to  nonsuit,  and 
was  properly  denied. 

The  Judgment  of  the  Supreme  Court  Is 
affirmed. 


(71  M.  J.  L.  T» 

BILL  POSTING  SIGN  00.  r.  ATLANTIC 
CITY. 

(Supreme  Court  of  New  Jersey.      June  13, 
1904.) 

OBDIRAKCES  —  BILL    POSTINO— TAUDITT— PAB- 
SAOG— CEBTIOSABI. 

1.  An  ordbiance  which  forbids  the  erection  of 
signs  upon  private  property  in  Atlantic  City, 
wltbout  regard  to  wbether  such  signs  may  be 
dangerous  to  public  safety,  is  invalid,  because 
It  is  an  attempt  to  appropriate  private  property 
to  public  use  without  compensation. 

2.  The  statute  requires  an  ordinance  to  be 
read  three  times  before  it  is  passed.  The  read- 
ing of  Its  title  is  not  a  reading  of  the  ordi- 
nance, where  the  title  does  not  express  its  ob- 
ject. In  legislative  acts,  the  title  of  such  acta 
must  express  their  purposes. 

3.  If  the  ordinance  in  this  case  was  valid, 
certiorari  of  the  ordinance  would  not  be  the 
appropriate  remedy  to  restrain  a  mere  threat  to 
remove  the  sign  from  the  premises  of  the  prose- 
cutor. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  the  Bin  Posting  Sign  Company,  against 
Atlantic  City,  to  review  an  ordinance.  Ordi- 
nance held  invalid. 

Argued  February  term,  1904,  before  VAN 
SYCKEL  and  FORT,  JJ. 

Albert  De  Unger  and  Thompson  &  Cole, 
for  prosecutors.  Harry  Wootton,  for  defend- 
ant 

VAN  SYCKEL,  J.  The  writ  in  this  case 
certifies  Into  this  court  an  ordinance  of  At- 
lantic City  of  which  the  first  section  reads 
as  follows:  "Section  1.  Be  it  ordained  by 
the  city  council  of  Atlantic  City  that  on  and 
after  the  passage  of  this  ordinance  it  sliall 
be  unlawful  to  erect  or  place  any  fence,  bill 
board,  sign  or  other  structure  used  for  the 
purpose  of  displaying  advertisements  within 
the  limits  of  Atlantic  City:  provided,  how- 
ever, that  no  part  of  this  section  shall  apply 
to  any  signs  or  advertisements  permitted  by 
the  subsequent  section  of  this  ordinance." 
The  prosecutor  was  notified  to  remove  its 
sign,  and  that  the  city  would  do  so  If  it  did 
not  Acts  1902,  p.  296,  J  16,  gives  the  city 
council  power  to  make  ordinances,  not  con- 
trary to  the  laws  of  this  state  or  of  the  tlnit- 
ed  States,  as  they  may  deem  necessary  for 
good  government  and  the  preservation  of 

f  2.  Sm  Honlciiwl  Corporatlona,  vol.  S6,  C«nt  Die 
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public  health  and  prosperity.  Acts  1903,  p. 
513,  {  1,  provides  that  it  shall  be  lawful  for 
the  common  council  of  any  city  by  ordinance 
to  regulate  the  size,  height,  location,  position, 
and  material  of  all  signs,  bill  boards,  and  ad- 
vertisements «:ected  within  the  city  limits, 
and  to  provide  for  the  manner  of  securing 
and  fastening  the  same,  and  the  removal, 
cliange,  and  alteration  thereof. 

1.  While  it  may  be  conceded  that  in  the 
exercise  of  the  police  power  the  right  may  be 
granted  to  municipalities  to  control  the  erec- 
tion of  signs  where  the  public  safety  requires 
it  a  statute  which  purports  to  give  unlimited 
power  to  regulate  the  erection  of  signs  o» 
private  property  would  be  an  attempt  to  au- 
thorize the  appropriation  of -private  property 
to  public  Qse  without  compensation,  and 
therefore  inimical  to  our  constitutional  pro- 
vision. People  T.  Green,  85  App.  Div.  400, 
83  N.  Y.  Supp.  460.  The  recognition  of  a 
power  so  wide  would  bestow  upon  the  law- 
itaaker  the  right  to  invest  cities  with  authori- 
ty to  control  the  size  and  style  of  buildings 
which  should  be  erected  upon  private  prop- 
erty, where  the  public  safety  was  in  nowise 
Involved.  In  Matter  of  Application  of  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  636,  it  was  unani- 
mously resolved  by  the  Court  of  Appeals  that 
such  general  power  could  not  be  given  to 
cities,  and  that  it  was  for  the  courts  to  de- 
termine in  every  case  whether  In  the  reason' 
able  exercise  of  the  police  power  the  action 
of  the  diy  could  be  upheld.  Many  cases  are 
cited  in  support  of  this  decision.  In  the  City 
of  Rochester  v.  West  164  N.  Y.  510, 58  N.  B. 
673,  53  L.  R.  A.  548,  79  Am.  St  R^.  659,  the 
ordinance  relating  to  bill  boards  was  sustain- 
ed on  the  ground  that  it  was  obviously  in- 
tended to  provide  for  the  public  safety. 
There  is  notliing  in  the  sections  of  the  At- 
lantic City  ordinance  subsequent  to  the  one 
alMve  set  forth  which  sliows  that  it  was 
passed  to  guard  against  any  public  danger  or 
injury  which  may  be  suppressed  in  the  exer- 
cise of  the  police  power,  nor  is  there  any- 
thing to  show  that  the  prohibited  sign  could 
in  any  respect  be  dangerous  to  the  public. 
The  ordinance  is  too  sweeping,  and  must  be 
set  aside  as  unreasonable  and  void,  in  so  far 
as  it  authorizes  interference  with  the  prose- 
cutor's property  in  this  case.  It  may  be  well 
to  observe  that  if  the  wdinance  was  valid 
and  the  infirmity  was  in  the  attempt  to  put 
it  in  force,  certiorari  would  not  be  the  ap- 
prc^riate  remedy  to  restrain  a  mere  threat 
to  remove  the  sign. 

2.  The  ordinance,  to  be  legal,  must  have 
been  read  three  times  before  it  could  be  pass- 
ed. It  was  read  the  first  time  by  its  title, 
which  is  not  a  compliance  with  the  statute 
(Laws  1902,  p.  287,  1 11),  where  the  title  does 
not  fairly  express  its  object.  In  legislative 
acts  the  title  of  such  acts  must  express  their 
purpose,  and  the  information  to  be  given  by 
the  reading  of  the  act  is  Imparted  by  reading 
the  title.  Where  the  title  of  an  ordinance 
discloses  its  object  the  reading  of  the  title 
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is  equivalent  to  reading  the  ordinance.  An- 
derson V.  Camden,  58  N.  J.  Law,  B15,  33  Atl. 
S46. 


m  N.  J.  u  TO) 

OITT  OP  PASSAIC  ▼.  PATBRSON  BILL 

POSTING,  ADVERTISING   &  SIGN 

PAINTING  CO. 

(Snpreme  Court  of  New  Jersey.      Jane  18, 
1904.) 

MCmcIPAX.     C0BP0BATI0N8  —  BtlX      BOABDS  — 
BEGULATION— CONSTTTUTIONAI,  lAW. 

1.  The  Legislatore  may  authorize  a  manidpal 
corporation  to  regulate  the  erection  and  main- 
tenance of  structures  used  for  advertising  pur- 
poses and  placed  upon  lota  near  the  street  line, 
so  as  to  fully  protect  from  danger  persons  pass- 
ing along  the  street ;  but  such  regulations  must 
be  reasonable. 

2.  When  statutes  are  obviously  intended  to 
proTide  for  the  public  safety,  and  the  ordinances 
prescribed  under  them  are  reasonable  and  in 
compliance  with  their  pnrposes,  both  the  stat- 
ntes  and  the  ordinances  are  lawful  and  must  be 
given  due  effect. 

3.  When  the  control  attempted  to  be  exercised 
over  private  rights  is  in  excess  of  that  essential 
to  effectuate  such  legitimate  authority,  it  de- 
prives the  owner  of  his  property  by  circum- 
scribing the  use  of  It,  without  giving  him  the 
jost  compensation  secured  to  him  in  such  case 
by  the  organic  law. 

4.  The  statute  does  not  authorize  the  pro- 
hibition of  all  signs.  It  provides  for  regula- 
tion only,  and  must  be  construed  in  view  of  the 
settled  law,  when  it  was  passed,  that  regulation 
must  be  exercised  within  reasonable  limits,  sub- 
ject to  the  supervision  of  the  courts.  The  stat- 
ute, therefore,  cannot  be  successfully  assailed. 

(Syllabus  by  the  Court.) 

The  Paterson  Bill  Posting,  Advertising  & 
Sign  Painting  Company  was  convicted  of  vio- 
lating an  ordinance  of  the  city  of  Passaic, 
and  brings  certiorari.    Affirmed. 

Argued  February  term,  1904,  before  VAN 
SYCKEL,  FORT,  and  6ARRETS0N,  JJ. 

Wm.  B.  Oourley,  for  proaecntor.  A.  D. 
Sullivan  and  J.  A.  SnlUvan,  for  defendant 

VAN  SYCKBI^  J.  The  defendant  com- 
pany -was  convicted  In  the  city  of  Passaic  of 
violating  the  following  dty  ordinance,  and 
fined  twenty-flve  dollars:  "Section  1.  Be  it 
ordained  by  the  city  council  of  the  dty  of 
Passaic  that  no  sign  or  bill  board  of  wood 
or  metal,  now  In  existence  or  hereafter  to 
be  erected  upon  nprlgbts  or  other  sopports 
extending  into  the  ground  or  otherwise,  shall 
l>e  at  any  point  more  than  dght  feet  above 
the  surface  of  the  ground,  and  the  same 
shall  be  constmcted  not  less  than  ten  feet 
from  the  street  line  and  shall  be  supported 
and  braced  in  a  thorough  manner,  and  no 
such  sign  or  bill  board  shall  be  constmcted 
without  having  first  secured  a  permit  from 
the  bolldlug  inspector  of  the  dty  of  Passaic 
under  a  penalty  of  twenty-flve  dollars."  The 
authority  relied  upon  to  Justify  the  passage 
of  the  ordinance  is  chapter  240,  p.  613,  of  the 
Laws  of  1903.  Section  1  of  that  act  provides 
that  'it  shall  be  lawful  for  the  common 
council  or  other  governing  body  of  any  jclty 


in  this  state  by  ordinance  to  regulate  the 
size,  bdght;  location,  position  and  material 
of  all  fences,  signs,  bill  boards  and  adver- 
tisements erected,  built,  displayed  or  publish- 
ed within  the  limits  of  such  dty,  and  to 
provide  the  manner  of  securing,  fastening, 
and  shoring  the  same,  and  the  removal, 
change  and  alteration  of  all  fences,  signs,  bill 
boards  and  advertisements  now  or  hereafter 
existing  and  the  Imposition  of  a  penalty  of 
twenty  five  dollars  for  any  violation  thereof." 
The  title  is  as  broad  as  the  section  redted. 

It  is  insisted  that  this  statute  and  the  or- 
dinance passed  in  pursuance  of  it  are  void 
and  without  authority.  The  Massachusetts 
Statute  provides  that  any  fence,  or  other 
structure  in  the  nature  of  a  fence,  unneces- 
sarily exceeding  six  feet  in  height,  malicious- 
ly erected  or  maintained  for  the  purpose  of 
annoying  the  owners  or  occupants  of  adjoin- 
ing property,  shall  be  deemed  a  private  nui- 
sance. This  statute  was  subjected  to  Judl- 
dal  criticism  In  the  case  of  Rideont  y.  Knox, 
148  Mass.  368,  19  N.  B.  390,  2  L.  R.  A.  81,  12 
Am.  St.  Rep.  500.  The  right  of  the  owner  of 
land  at  common  law  to  erect  a  fence  thereon 
as  high  as.'he  pleases  to  Is  conceded  in  the 
opinion,  and  many  cases  are  dted  to  support 
It;  but  the  court  said  that  the  right  to  use 
one's  property  for  the  sole  purpose  of  Injur- 
ing others  is  not  one  of  the  rights  of  prop- 
erty recognized  by  the  common  law.  The 
court  qualified  this  dedaratlon  by  saying 
that  malevolence  must  appear  to  be  the  domi- 
nant motive  of  the  landowner  to  justify 
legislative  interference.  The  language  of  the 
court  in  Crawford  v.  City  of  Topeka  (Kan. 
Sup.)  88  Pac.  476,  20  L.  R.  A.  692,  37  Am.  St. 
Bep.  323,  Is:  "CltleB  of  the  first  class  may 
regulate  the  erection  and  maintenance  of 
structures  used  for  advertising  purposes  and 
placed  upon  lots  near  the  street  line,  so  as  to 
fully  protect  persons  passing  along  the 
streets;  but  such  regulations  must  be  reason- 
able. An  ordinance  that  no  person  shall 
erect  any  bill  board  for  advertising  unless 
the  same  is  placed  at  such  distance  from 
the  street  line  as  shall  exceed  at  least  five 
feet  the  height  of  such  bill  board,'  is  unrea- 
sonable and  invalid.  In  general,  the  owner 
has  the  right  to  erect  such  buildings  or  other 
structures  upon  his  property  as  he  pleases, 
provided  he  does  not  annoy,  injure,  or  threat- 
en harm  to  others  by  so  doing."  The  case  of 
People  V.  Green,  85  App.  Div.  400,  88  N.  Y. 
Supp.  460,  concedes  that  in  the  exercise  of 
the  police  power  the  right  may  be  granted 
to  municipalities  to  control  the  erection  of 
signs  where  the  public  safety  requires  it,  but 
holds  that  a  statute  which  purports  to  give 
unlimited  power  to  regulate  the  erection  of 
signs  on  private  property  would  be  an  at- 
tempt to  authorize  the  appropriation  of  pri- 
vate property  to  public  use  without  com- 
pensation, and  therefore  Inimical  to  consti- 
tutional provisions.  In  the  Matter  of  the 
Application  of  Jacobs,  98  N.  Y.  98,  50  Am. 
Bep.  636,  it  was  unanimously  resolved  by 
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the  Court  of  Appeals  that  sncb  general  power 
could  not  be  given  to  cltlea,  and  tbat  it  vaa 
for  tbe  courts  to  determine  In  every  case 
whether  In  tbe  reasonable  exercise  of  tbe 
police  power  the  action  of  tbe  city  could  be 
upheld.  In  our  own  state  the  powo:  of  the 
courts  to  pass  upon  tbe  reasonableness  of  an 
ordinance  of  this  character  has  been  repeat- 
edly recognised.  Haines  t.  Cape  May,  60  N. 
J.  Law,  55,  IS  Atl.  231;  Trenton  Horse  R.  B. 
▼.  Trenton,  68  N.  J.  Law,  133,  20  Atl.  1076, 
11  L.  R.  A.  410.  In  City  of  Rochester  t. 
West,  la*  N.  Y.  610,  68  N.  E.  873,  79  Am. 
St  Rep.  659^  58  L.  R.  A.  648,  the  statute  was 
declared  to  be  valid  on  the  ground  tbat  it 
was  intended  to  prcn'ide  for  tbe  safety  of  the 
community. 

I  think  tbe  true  rule  to  be  extracted  from 
tbe  cases,  and  the  one  abundantly  supported 
by  them,  is  tbat  wtien  statutes  are  obviously 
intended  to  provide  for  the  public  safety,  and 
tbe  ordinances  prescribed  under  them  are  rea- 
sonable and  In  compliance  with  their  pur- 
poses, both  the  statutes  and  tbe  ordinances 
are  lawful  and  must  be  given  due  effect. 
When  tbe  control  attempted  to  be  exercised 
over  private  rights  is  in  excess  of  tbat  essen- 
tial to  effectuate  such  legitimate  authority,  it 
deprives  the  owner  of  his  property,  by  cir- 
cumscribing tbe  use  of  it,  without  giving 
him  the  Just  compensation  secured  to  him  In 
such  case  by  the  organic  law.  It  is  not  un- 
reasonable to  apprehend  that  the  erection  of 
such  signs  as  are  prescribed  by  the  Passaic 
ordtnanco  might  be  attended  with  danger  to 
tiie  public  at  times  of  severe  storms  or  by 
the  decay  of  their  supports,  and  therefore 
we  declare  that  the  ordinance  is  not  without 
legal  authority.  In  this  respect  it  differs  from 
tbe  case  of  Bill  Posting  Sign  Company  v. 
Atlantic  City  (decided  at  the  present  term  of 
this  court)  68  Atl.  842.  We  do  not  Dod  any 
controlling  force  in  tlie  contention  tliat,  be- 
cause all  dangerous  erections  are  not  pro- 
vided against,  one  danger  may  not  be  prohib- 
ited. The  statute  alM>ve  recited  does  not  au- 
thorize the  prohibition  of  all  signs.  It  pro- 
vides for  regulation  only,  and  must  be  con- 
strued in  view  of  the  settled  law  when  It 
was  passed,  tbat  regulation  must  be  exer- 
cised within  reasonable  limits,  subject  to  the 
supervision  of  the  courts.  The  statute,  there- 
fore, is  hot  obnoxious  to  any  fundamental 
provision,  and  it  will  furnish  legal  aun>ort 
for  reasonable  regulation. 

Tbe  judgment  below  should  be  affirmed, 
with  costs. 


(70  N.  J.  U  «M) 

ROLLINS  et  al.  v.  ATLANTIC  CITT  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1904.) 

FISBS  SKT  BT  LOCOliOTIVK— EVIDENCK— TUXX  TO 
PBOPEBTX— NONSUIT. 

1.  In  an  action  to  recover  possession  of  land 
or  damasea  for  an  injnry  to  land,  the  plaintiff 
must  either  show  a  title  derived  from  an  ac- 
knowledged owner  or  Cron  an  authority  having 


power  to  transmit  title,  or  must  show  posMs- 
sion  by  himself  or  by  some  one  from  whom  his 
title  comes.  A  deed  to  himself  from  a  person 
not  appearing  to  have  had  title  or  posaeaaion 
is  insufficient. 

2.  A  judgment  of  nonanit,  rendered  because 
the  plaintiff  did  not  appear  when  the  jury  re- 
turned hito  court  to  deliver  their  verdict,  b 
lilegaU 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  George  F.  Rollins  and  others 
against  tbe  Atlantic  City  Railroad  Company. 
Judgment  for  defendant,  and  plalntUEs  bring 
&:rot.    Reversed. 

Gilbert  CSolUns.  for  plaintlfls  In  error. 
Thompson  &  Cole,  for  defendant  In  error. 

DIXON,  J.  This  action  was  brought  to  re- 
cover damages  for  tbe  destruction  of  wood 
growing  on  a  large  tract  of  land  in  Atlantic 
county,  which  it  was  alleged  bad  been  set 
on  fire  In  April,  1900,  t^  sparks  from  a  loco- 
motive engine  of  tbe  defendant  company. 
The  plaintiffs  claimed  as  beirs  of  Daniel  G. 
Rollins,  deceased.  The  bill  of  exceptions 
sealed  at  tbe  trial  in  Atlantic  circuit  states 
that  a  nonsuit  was  there  ordered  because  tbe 
plaintiffs  bad  not  produced  sufficient  evi- 
dence, either  that  tbe  engine  said  to  have 
started  the  flre  was  run  by  tbe  defendant  or 
that  the  plaintiffs  had  such  right  to  the 
land  as  would  entitle  them  to  damages. 

On  the  first  cause  assigned  for  nonsuit  we 
differ  with  the  trial  court:  but  it  is  not  nec- 
essary to  refer  to  the  evidence  in  detail,  as 
no  legal  principle  Is  Involved. 

As  to  the  second  cause  we  find  no  error. 
To  establish  a  right  to  damages  It  was  requi- 
site tbat  tbe  plaintiffs  should  show  title  to 
the  land  or  possession  of  It  So  far  as  tbe 
evidence  of  mere  possession  went  It  Indicat- 
ed that  Anna  R.  McOrath  bad  been  In  pos- 
session for  over  20  years,  and  although  It  is 
suggested  by  counsel  In  argument  here  tbat 
the  plaintiffs  acquired  title  under  a  grant 
made  by  her,  when  by  marriage  her  name 
had  been  changed,  we  find  nothing  In  the 
oase  which  can  be  deemed  evidence  of  that 
fact  legal  against  tbe  defendant  To  prove 
title,  the  plaintiffs  put  in  evidence  a  deed 
from  James  B.  Hood  and  wife  to  the  Wlnslow 
and  Richland  Railroad  Company,  dated  No- 
vember 4,  1892,  duly  acknowledged  and  re- 
corded, purporting  to  convey  about  six  acres 
of  land,  "part  of  tbe  premises  conveyed  te 
James  E.  Hood  by  Anna  Richards  Coxe  and 
her  husband,  by  deed  dated  February  10, 
1892."  This  plot  of  6  acres  formed  a  strip 
60  feet  wide,  which  was  occupied  by  the 
railroad  whereon  ttie  engine  In  question  ran. 
This  evidence  warranted  an  Inference  against 
the  grantee,  the  Wlnslow  Railroad  (>>mpany, 
that  on  February  10, 1892,  the  grantor.  Hood, 
became  owner  of  the  tract  from  which  the 
six  acres  were  taken.  The  plaintiffs  also 
put  in  evidence  a  deed  from  James  K  Hood 
and  wife  to  Daniel  G.  Rollins,,  dated  July  6, 
1896t  duly  acknowledged  and  recorded,  pui- 
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pmting  to  convey  a  tract  of  10,000  acres  by  a 
description  ogaliraclng  the  6-acre  atrip,  and 
also  embracing  the  burned  territory  which 
adjoined  that  strip.  It  was  admitted  by  fite 
defendant  that  Daniel  O.  Rollins  died  lnte»- 
tate  AogiiBt  SO,  1887,  and  that  the  plalntiflts 
were  his  heirs.  If  It  be  inferred,  as  we 
mnk  It  might  be,  tint  the  tract  of  10,000 
acres  was  the  "premises"  referred  to  tai 
the  deed  from  Hood  to  the  Wlnslow  aailioad 
Company  as  haying  been  conveyed  by  Ooze 
to  Hood,  then  we  haye,  as  against  that  com- 
pany, snffldent  eyldenee  of  t^e  plaintiffB'  ti- 
tle to  the  burned  district  The  legttimat* 
scope  of  this  eyldenee  mi|^t  be  extended  ao 
as  to  attect  the  defendant,  by  sttowiag  that 
the  defendant  was  in  possession  ot  the  60- 
foot  strip  under  the  Wlnslow  Company,  but 
nothing  of  that  Idnd  appeals.  There  is  no 
evMenoe  that  the  Wlnslow  Company  built 
the  railroad  now  on  that  strip,  or  was  ever 
in  poMKsslon  of  it  The  defendant's  occupa* 
tion  seems  to  be  under  three  deeds:  A  deed 
dated  April  27, 1888,  made  by  a  commissioner 
appoiiited  by  the  Circuit  Court  of  the  United 
States  for  this  District  in  a  cause  wherein 
the  Harlan  ft  HolUngsworth  Company  was 
complainant  and  the  South  Jersey  Railroad 
Company  and  the  Trust  Company  of  North 
America  were  defendants,  in  which  deed 
Lindermann  and  Robb  were  the  grantees;  a 
deed  dated  April  28,  1898,  made  by  Linder- 
mann and  Robb  to  the  Seacoast  Railroad  Com- 
pany: and  a  lease  dated  May  2,  1898,  made 
by  the  Seacoast  Railroad  Company  to  the 
defendant,  for  900  years.  There  is  no  in- 
dication that  any  rights  of  the  Window  Com- 
pany were  transmitted  by  these  deeds.  Con- 
sequently we  discorer  in  the  case  no  evidence, 
legitimate  against  this  defendant  that  the 
plaintiffs  had  either  title  or  possession  at 
the  time  of  the  fire,  unless  we  sustain  tfae 
position,  now  taken  on  behalf  of  the  plain- 
tiffs, that. the  deed  to  their  ancestor,  made  by 
Hood  July  6,  1895,  and  duly  acknowledged 
and  recorded,  is,  prima  facie,  sufficient  evi- 
dence of  title  against  everybody.  Tbis  position 
is  defended  by  the  decision  of  the  Supreme 
JwUcIal  Court  of  Massachusetts  in  Ward  ▼. 
Fuller,  IB  Pick.  185,  followed  in  FarweB  v. 
Rogers,  89  Mass.  88.  But  it  should  be  no- 
ticed that  the  court  in  the  earlier  case  did 
not  cite  any  authority  In  support  of  its 
decision;  on  tfae  contrary.  Its  language  Indi- 
cates a  purpose  to  establish  a  new  rule  of 
evidence,  and  we  bave  found  no  case  else- 
where adopting  the  same  rule.  In  New  Jeiv 
sey  the  practice  has  always  been  to  require 
that  the  plaintiff,  In  an  action  to  recover 
possession  of  land  or  damages  for  an  injury 
to  land,  should  either  show  a  title  derived 
from  an  acknowledged  owner  or  from  an  au- 
thority having  power  to  transmit  title,  or 
should  show  possession  by  himself  or  by 
some  one  from  whom  Ills  title  comes.  In 
Troth  v.  Smith,  68  N.  J.  Law,  36,  52  Ati.  24S, 
our  Supreme  Court  declared  this  to  be  the 
settled  rule,   and.  that  declaration   accords 


with  tfae  experience  of  all  the  menAera  of 
this  court  We  are  of  opinion  that  the  plain- 
tiffs  did  not  produce  sufficient  evidence  of 
tbeir  right  and,  therefore,  that  no  error 
warranting  reversal  is  dlsdosed  by  the  bill 
ef  exceptions. 

But  ttiere  is  laanifest  error  in  tfae  record 
•f  the  Judgment  It  is  there  averred  that 
the  plaintiffs  were  nonsuited  because,  when 
the  Jury  had  agreed  upon  their  verdict  and 
returned  to  the  bar  of  the  court  to  deliver  tt, 
the  plaintiffs,  being  solemnly  called,  came 
aot.  For  such  a  cause,  Jadgment  of  nonsuit 
was  warranted  at  common  law  (Bauman  v. 
Whlteley,  57  N.  J.  Law,  487,  81  Atl.  882), 
bat  the  praotice  In  this  teqtect  was  changed 
la  1862  by  rule  of  the  Supreme  Court  (Nix. 
Dig.  of  1868,  p.  1087,  i  81),  which  regulation 
Is  Bonr  embraced  in  section  160  of  the  piac- 
tloe  aft  of  1908  (P.  L.  1903,  p.  580). 

For  this  erroe,  tbe  Jndgmept  should  ba 
reversed. 

no  N.  J.  JU  STO 

CTNG  V.  ATLANTIC  OITT  GAS  &  WATBB 
CO. 

(Court  ef  Brrom  and  Appeals  of  New  Jenwy. 
June  20,  1904.) 

KEOLiwntca— Bvii>SNOB-^»oi>ABiknoiw  or 

BEBVANT. 

1.  Where  a  person  authorizes  another  to  speali: 
for  him,  be  may  be  confronted  b;  testimony  as 
to  what  was  said  by  his  representative  within 
tbe  scope  of  hia  authority;  but  where  the  em- 
ployaient  is  purely  mechanical  the  master  is  not 
chargeable  with  what  his  employs  may  choose 
to  say  while  at  work  for  him. 

2.  In  a  aoft  against  a  master  for  damages 
caused  by  the  furnishiDg  of  a  defective  appli- 
ance, testimony  that  a  serrant,  wlio,  after  the 
accident  had  been  sent  to  repair  such  appli- 
ance, or  to  ascertain  and  report  its  condition  to 
his  employer,  said  that  something  was  wrong 
witii  the  appliance,  is  irrelevant,  hearsay,  and 
inadmissible. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  Robert  King,  administrator, 
against  the  Atlantic  City  Gas  &  Water  (Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Clarence  L.  Cole,  tor  plaintiff  in  error.  W. 
L  Garrison,  for  defendant  in  error. 

GARRISON,  J.  This  Is  an  action  brought 
by  the  administrator  of  Mary  King  against 
the  Atlantic  City  Gas  &  Water  Company  for 
damages  for  causing  the  death  of  the  plain- 
tiff's Intestate  by  negligently  setting  up  and 
connecting  a  certain  gas  stove  or  range  and 
furnishing  defective  connections  and  fittings, 
whereby  gas  leaked  from  the  pipes  and  poi- 
soned the  air  of  the  dwelling  house  In  which 
said  Mary  King  was  employed  as  a  servant 

At  the  trial  the  issue  shifted  somewhat 
in  conformity  to  the  tesUmouy,  which  tended 
to  show  that  a  water  beater  furnished  by 
the  defendant  bad,  since  its  Installation,  emit- 
ted an   unpleasant  odor,   and  vitiated  tlie 
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air  of  tbe  small  room  In  which  it  was  placed. 
Whether  this  and  the  fatal  result  to  the  in- 
testate was  due  to  the  escape  of  gas  from 
leaky  connections,  to  mismanagement  in  the 
operation  of  the  heater,  or  to  an  original  de- 
fect in  the  appliance  itself,  were  questiona 
upon  which  the  liability  of  the  defendant 
turned.  A  portion  of  the  testimony  admitted 
on  behalf  of  the  plaintiff  over  objection  is 
set  forth  in  a  bill  of  exceptions,  as  follows: 

"Ques.  Did  you  ever  call  ti>e  company's 
attention  to  It  In  any  way? 

"Ans.  Aftor  the  death  ot  Mary  King,  which 
happened— 

"(Objected  to  as  irrelevant.) 

"If  the  court  please,  I  want  to  show  that 
after  the  death  of  Mary  King  she  sent  for 
the  gas  company  again,  and  they  came,  and  I 
want  to  show  that  the  agent  or  employd  of 
the  gas  company  examined  this  stove,  and 
pronounced,  right  in  the  presence  of  this 
witness,  that  it  was  defective,  and  that  he 
found  defects.  Now,  It  seems  to  me  that  that 
Is  very  proper  in  this  case.  It  is  an  admis- 
sion. It  Is  an  admission  of  this  company 
through  their  agent.  I  don't  see  how  yon 
can  get  better  testimony. 

"By  the  Court:  Ques.  Did  this  person 
come  that  you  sent  for? 

"Ans.  The  gas  company  sent  a  man  to  see 
about  it.  They  didn't  respond  to  the  first 
telephone  message.  I  telephoned  more  than 
once.  The  first  time  It  was  necessary  to  tel- 
ephone at  least  three  times  to  them  before 
they  i)aid  any  attention,  and  finally  sent  for 
others. 

"The  Court:  Never  mind  that  I  will  ad- 
mit the  question. 

"Whereupon  the  defendant,  by  its  coun- 
sel, prays  a  bill  of  exceptions,  which  is  here- 
by allowed,  and  sealed  accordingly. 

"James  H.  Nixon,  Judge. 

"Ques.  In  response  to  that  telephone  mes- 
sage, did  they  send  a  man? 

"Ans.  Not  at  once. 

"Ques.  Not  at  once? 

"Ans.  No;  they  paid  litUe  attention  to  It 
at  the  time. 

"Ques.  Now,  state  to  the  jury  what  conver- 
sation, If  any,  yon  had  with  this  employ^ 
relative  to  any  defects  In  this  stove. 

"(Objected  to  as  Irrelevant  and  not  bind- 
ing the  company.) 
■  "(Objection  overruled.) 

"Whereupon  the  defendant,  by  Its  counsel, 
prays  a  bill  of  exceptions,  which  Is  hereby 
allowed  and  sealed  accordingly. 

"James  H.  Nixon,  Judge. 

"Ans.  The  stove  was  taken  apart  The 
man  said:  'There  is  something  wrong  with 
this  stove.  I  can't  tell  you  what  is  the  mat- 
ter, but  I  will  reiwrt  It  to  the  gas  company.' " 

In  the  case  of  Huebner  v.  Erie  B.  B.  Co., 
56  Atl.  273,  this  court  has  recently  bad  occa- 
sion to  reiterate  the  rule  that  in  a  suit 
against  a  master  testimony  as  to  declara- 
tions made  by  a  servant  Is  Irrelevant  and  in- 
admissible as  hearsay,  unless  made  in  pur- 


suance of  a  special  authority.  The  lUustra- 
tive  cases  dted  in  that  opinion  show  tbat, 
where  one  authorizes  another  to  speak  for 
him,  he  may  be  confronted  by  testimony  as  to 
what  his  representative  said  within  the  scope 
of  his  authority;  but  where  the  employment 
la  purely  mechanical  the  master  is  not  bound 
by  what  his  servant  may  choose  to  say  while 
at  work. 

In  the  present  case  an  employ^  was  sent 
either  to  repair  the  heater  or  to  ascertain 
its  condition  and  report  it  to  bis  employer. 
Neither  of  these  emplojrments  charged  the 
servant  with  any  dtity  or  mission  that  in- 
volved the  making  of  declarations  of  any 
sort  or  of  the  expression  of  his  views  to  any 
person  other  than  his  employer.  Hence, 
within  the  rule  Ulnstrated  by  the  decision 
above  cited,  It  was  error  to  admit  the  testi- 
mony. That  this  error  was  injurious  to  the 
defendant  Is  clear,  since  such  hearsay  tes- 
timony went  directly  to  support  the  conten- 
tion of  the  plaintiff  that  the  cause  of  the 
noxious  emanations  was  a  defective  condition 
of  the  apparatus  furnished  by  the  defendant 

The  Judgment  must  be  reversed. 


(n  N.  J.  U  247) 

ALLEN  V.  BOABD  OF  CHOSEN  FBBB- 

HOLDERS  OF  HUNTERDON 

COUNTY. 

BRODHEAD  v.  SAME. 

(Sopreme  Court  of  New  Jersey.      June  18, 
1904.) 

CXBTIOBABI— NECBSSABT    FA.BTIS8. 

1.  It  appearing,  apon  the.  return  of  writs  of 
certiorari  brought  to  review  certain  reaolntiona 
of  a  board  of  chosen  freeholders,  that  If  the 
resolutions  be  valid  third  parties  have  acquired 
contractual  rights  under  them,  the  court  will  de- 
fer judgment  upon  certiorari  in  order  to  petmit 
the  prosecutors  to  bring  these  third  parties  be- 
fore the  court 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Alexander  B.  Allen,. against  the  board  ot 
chosen  freeholders  of  the  county  of  Hunter- 
don, and  certiorari  by  the  state,  on  the  prose^ 
cntton  of  James  B.  Brodhead,  against  the 
same  defendant  to  review  a  resolution  of 
the  board.  Judgment  deferred  for  Joinder  of 
necessary  parties. 

Argued  February  term,  1904,  before  HBN- 
DBICKSON  and  PITNEY,  JJ. 

B.  S.  Kuhl,  for  prosecutors.  H.  B.  Herr, 
for  defendant 

PITNEY,  J.  These  two  matters  were  pre- 
sented togethw  by  consent  of  counsel.  The 
certiorari  In  the  Allen  case  Is  brought  to  re- 
view two  resolutions  passed  by  the  board  of 
freeholders,  providing  for  the  making  of  cer- 
tain indexes  of  the  deed  records  of  that  coun- 
ty by  Andrew  R.  Dllts,  then  county  clerk,  for 
a  fixed  compensation  to  be  paid  by  the  county 
to  Dllts.  If  valid,  these  resolutions  consti- 
tute a  contract  or  contracts  between  the  rep- 
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TeseniatlTes  of  the  eonnty  and  Mr.  DUts. 
The  certiorari  In  the  Brodhead  case  brings 
under  review  two  resoIutlonB  adopted  by  the 
ijoard  of  freeholders  anthorizlng  Paid  A. 
Qneen,  then  surrogate  of  the  county,  to  maks 
a  genera]  index  of  the  records,  files,  and  pro- 
ceedings In  his  office  for  a  specified  compen- 
sation. If  these  resolutions  are  yalld,^  Mr. 
Queen  has  Ilfeer?el8e  contractnal  rights.  The 
writs  are  directed  to  and  were  served  upon 
the  iKMtrd  of  choni>n  freeholders  only,  neither 
Mr.  Dllts  nor  Mr.  Queen  being  made  a  party. 
As  their  interests  may  be  injuriously  affected 
bj  a  judgment  setting  aside  the  resolutions 
in  question,  it  seems  plain  that  the  court 
ought  in  its  discretion  to  defer  judgment  un- 
til these  interested  parties  are  brought  before 
us  in  order  that  they  may  be  heard  in  this 
court  and  may  have  a  status  to  review  the 
decision  if  adverse  to  them.  MacFall  v. 
Mayor,  etc.,  of  Doret  (N.  J.  Sup.)  67  Atl.  186, 
and  cases  cited.  Moreover,  the  case  shows 
that  the  writs  were  served  upon  the  former 
board  of  freeholders,  and  that  this  board  was 
displaced  on  January  4,  1904,  upon  a  reorgan- 
isation consequent  ui)on  the  adoption  in  the 
connty  of  Hunterdon  of  the  act  to  reduce  the 
number  of  members  of  the  board  (P.  L.  1902, 
p.  66).  As  this  act  seems  merely  to  efCect  a 
change  In  the  personnel  oC  the  board,  and 
not  to  establish  a  new  corporation,  the  rea- 
sons that  moved  this  conrt  to  order  a  dis- 
missal of  the  writ  in  Bowlby  v.  Dover,  64  N. 
I.  Lew,  184,  44  Atl.  844,  do  not  apply.  Yet 
it  is  fitting  tliat  the  present  representatives 
of  the  county  be  legally  notified  of  the  pro- 
ceedings, in  order  that  they  may  be  repre- 
sented in  the  further  litigation. 

Judgment  will  be  deferred  in  order  to  en- 
able the  prosecutors  to  join  Messrs.  Dilta 
and  Qneen,  respectively,  as  parties,  and  to 
give  notice  to  the  present  board  of  freehold- 
ers of  the  pendency  of  the  proceedings.  All 
parties  may  have  leave  to  take  further  dep- 
ositions and  bring  on  the  causes  for  argument 
at  the  next  term  of  the  court 


(TO  N.  J.  U  294) 

STRATFORD  et  aL  v.  MALLORY  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1804.) 

COBFOBATIONS    —    ELECTIONS    —    SnPEBVISIOZI 
BT   COUBT— OBDEBINO    NEW   ELECTION. 

1.  Section  42  of  the  general  corporation  act 
(P.  Li.  1896,  p.  291),  which  provides  for  a  som- 
mary  inTestigation  by  the  Supreme  Court  of 
corporate  elections,  authorizes  the  court  either 
to  establish  the  election  complained  of,  or  to  or- 
der a  new  election,  or  make  such  order  and  give 
audi  relief  in  the  premises  as  right  and  justice 
may  require. 

Held,  that  the  court  is  free  to  deal  with  the 
matter,  not  necessarily  in  accordance  with  strict 
legal  rules,  but  according  to  the  substantial 
rights  and  equities. 

2.  An  election  of  directors  being  set  aside  t>e- 
caose  the  directors  receiving  a  majority  of  votes 
had  rendered  themselves  ineligible  by  failure  to 
produce  the  stodc  books  at  the  election,  as  re- 
qoired  by  section  33  of  the  general  corporation 


»ct  (P.  L.  1896,  p.  288),  and  it  appearfug  that 

the  failure  of  the  directors  to  produce  the  stock 
books  occurred  under  circumstances  that  nega- 
tived any  fraudulent  or  improper  motive,  and 
where  it  was  not  reasonably  to  be  anticipated 
tliat  harm  would  result,  and  It  further  appear- 
ing tliat  no  harm  did  result  therefrom,  since  ev- 
ery share  of  the  stock  of  the  company  was  voted 
at  the  election  by  the  same  persons  who  accord- 
ing to  the  stockbooks  were  entitled  to  vote 
thereon. 

Held,  that  it  would  l>e  unfair  to  the  voting 
stockholders  to  install  as  directors  the  candi- 
dates who  received  a  minority  of  the  votes,  and 
that  right  and  justice  require  the  ordering  of  a 
new  election. 

Dixon  and  Bogert,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Frank  B.  Stratford  and  others 
against  George  S.  Mallory  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

Gilbert  Collins  and  Joseph  H.  LeflTerts, 
for  plaintiffs  in  error.  Bedle,  Edwards  & 
Thompson,  for  defendants  In  error. 

PITNEY.  J.  This  case  arose  upon  appli- 
cation made  by  the  present  plaintiffs  in  error 
to  Supreme  Court  under  section  42  of  the 
general  corporation  act  (P.  L.  1896,  p.  2dX) 
for  a  summary  investigation  of  an  election 
of  directors  of  the  Jersey  City  Paper  Com- 
pany. At  the  election  foTir  directors  were 
to  be  chosen.  Plaintiffs  In  error  and  de- 
fendants In  error  were  opposing  candidatea 
The  latter  were  declared  elected,  having  re- 
ceived a  majority  of  the  votes  cast  At  the 
time  of  the  election  the  defendants  In  error 
were  already  In  office  as  directors.  They 
produced  at  tife  place  of  election  a  proper 
list  of  stockholders,  showing  the  number  of 
shares  held  by  each,  but  omitted  to  produce 
the  stock  Ijooks.  Treating  the  defendants 
in  error  as  ineligible  to  election  because  of 
failure  to  produce  the  books,  by  force  of  the 
terms  of  section  33  of  the  corporation  act 
(P.  L.  1896,  p.  288),  the  plaintiffs  in  error 
prayed  the  Supreme  Court  to  set  aside  the 
election  of  defendants  in  error,  and  to  de- 
clare the  plaintiffs  in  error  elected  as  di- 
rectors. The  matter  came  on  to  hearing  in 
that  court  upon  depositions  taken  by  the 
respective  parties.  The  court  determined 
that  defendants  In  error  were  ineligible  for 
re-election  as  directors  I>ecause  of  their  neg- 
lect to  produce  the  stock  books,  aa  required 
by  section  33;  but,  l>eing  of  the  opinion  that 
it  would  be  unfair  to  the  voting  stockholders 
to  declare  that  the  petitioners  had  been  elect- 
ed, the  court  ordered  a  new  election  to  be 
held. 

So  far  as  this  judgment  operates  to  set 
aside  the  election  of  the  defendants  in  error, 
it  is  not  under  review.  Plalntifls  in  error 
pray  reversal  because  the  Supreme  (Dourt  or- 
dered a  new  election  and  refused  to  declare 
the  plaintiffs  In  error  elected.  Section  42 
of  the  corporation  act  may  perhaps  be  treat- 
ed ^ther  as  a  summary  substitute  for  a  quo 
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warraato  procecdliig,  wltb  tbs  inrovlstoD  (or 

trial  by  Jury  In  the  Supreme  Court,  or  as  a 
preHmlnary  investigation  In  order  to  deter- 
mine the  prima  fade  title  to  office  irlthout 
barring  a  subsequent  proceeding  by  quo  war- 
ranto. For  the  purposes  of  the  present  case 
It  makes  no  difference  In  which  aspect  It  Is 
regarded.  The  sectioa  declares:  "Tbe  Su- 
preme Court,  upon  application  of  any  per- 
son who  may  be  aggrieved  by  or  complain 
of  any  election,  or  any  proceeding,  act  at 
matter  in  or  touching  the  same,  reasonable 
notice  having  been  g^lven  to  the  adverse  par- 
ty, or  to  those  who  are  to  be  affected  thwe- 
by,  of  such  Intended  application,  shall  pro- 
ceed forthwltti,  and  in  a  summary  way  bear 
tbe  affidavits^  proofs  and  allegations  of  the 
parties,  or  otherwise  inquire  Into  the  matter 
or  causes  of  complaint,  and  thnreupon  estal>- 
lisb  tbe  election  so  complained  of,  or  order 
a  new  election,  or  make  such  order,  and  give 
such  relief  in  the  premises  as  right  and  lus- 
tice  may  require.  The  court  may,  if  the  case 
require  it,  either  order  an  Issue  to  be  made 
up,  in  manner  and  form  as  it  may  direct,  to 
try  the  rights  of  the  respective  parties  to 
the  office  or  franchise  In  question,  or  may 
give  leave  to  exhibit,  or  direct  the  attorney 
general  to  exhibit,  an  information  In  the 
nature  of  a  quo  warranto  In  relation  thereto." 

It  is  manifest  that  the  latitude  allowed 
to  tbe  court,  either  to  estabnsb  the  election, 
or  order  a  new  election,  or  make  such  order 
and  give  such  relief  In  the  premises  as  right 
and  Justice  may  require,  leaves  the  court  free 
to  deal  with  the  case  not  necessarily  in  ac- 
cordance with  strict  legal  rules,  but  accord- 
ing to  the  substantial  rights  /ind  equities  of 
the  matter.  The  finding  of  tbe  Supreme 
Court  in  this  case  that  it  would  be  unfair 
to  tbe  voting  stockholders  to  declare  that 
the  petitioners  bad  been  elected  is  a  finding 
of  fact,  which  must  be  given  its  due  weight 
Whether  the  review  by  writ  of  error  in  this 
court  must  proceed  according  to  the  legal 
method,  so  that  we  are  bound  by  the  findings 
of  the  court  below  If  there  be  any  legal  evi- 
dence to  sustain  them,  or  whether,  on  the 
other  hand.  It  is  to  be  treated  as  an  appeal 
from  an  equitable  tribunal,  whose  findings  of 
fact  are  open  to  review  In  this  court,  would 
make  no  difference  in  our  conclusions  In  this 
case.  Tliere  Is,  beyond  controversy,  legal 
evidence  to  sustain  such  a  finding,  and  our 
consideration  of  the  whole  of  the  evidence 
lias  led  us  to  a  view  thereof  that  accords 
wltb  the  view  taken  by  the  Supreme  Court 

The  facts  in  substance  are  as  follows: 
Tbe  Jersey  City  Paper  Company  is  a  manu- 
facturing concern,  having  Its  factory  in  that 
city.  Its  principal  office  was  in  the  factory 
building.  It  had  $43,000  of  stock  Issued  and 
outstanding,  represented  by  430  shares  of 
$100  each.  The  stock  was  held  by  few  par- 
tlesb  and  transfers  were  seldom  made.  Dur- 
ing four  years  preceding  the  election  in  ques- 
tion there  bad  been  but  one  transfer.  This 
took  place  ten  months  preceding  the  date  of 


tbe  meeting;  and  resotted  in  placing  In  tbe 
names  of  the  several  plaintiffs  in  error  cer- 
tain shares  of  stock  fonaetly  held  by  tb^ 
deceased  father,  of  whose  will  one  of  the 
plaintiff  B  in  error  was  executor.  At  tbe  time 
of  the  meeting  these:  were  but  nine  stock- 
holders, ail  of  whom  were  present  in  pavon 
or  by  proxy,  viz.:  S.  S.  Cowles,  present,  3 
shares;  J.  W.  Chapman,  by  proxy,  1  sbare; 
W.  C.  Doobleday,  present  1  stiare;  Estate  of 
L.  3.  Mallory,  by  proxy  to  Oeotge  S.  Mal- 
l«ry,  executor,  140  shares;  Oeorge  S.  Mal- 
lory, present  B  shares;  Estate  of  George 
Stratford,  by  proxy  to  Herbert  B.  Stratford, 
executor,  200  sbares;  Frank  B.  Stratford, 
present  5  shares;  Edwin  H.  Stratford,  pres- 
ent G  shares;  James  Tompkins,  pceaent,  70 
sliares.    Total  430  shares. 

Fonr  directors  were  to  be  elected.  Bvei7 
share  of  stock  was  duly  voted.  The  shares 
held  by  the  estate  of  George  Stratford  and 
by  Frank  B.  and  Edwin  H.  Stratford— 210 
In  all— were  voted  in  favor  of  the  plaintiffs 
in  error.  Tbe  remaining  220  shares  were 
voted  in  favor  of  defendants  in  error,  who 
were  thereupon  declared  elected.  At  the 
beginning  of  the  meetuig  a  correct  list  of  the 
stockholders,  with  tbe  number  of  shares 
held  by  them  respectively,  was  produced  by 
the  defendants  in  error,  and  was  used  by  the 
Inspectors  of  election  as  a  registry  of  votera 
Tbe  stock  books  were  not  produced,  owing 
to  tbe  circumstance  that  tbe  meeting  was 
lield  by  consent  at  the  office  of  Ms.  Cowles, 
one  of  the  directors,  which  was  distant  about 
a  mile  from  the  factory— 15  minutes  ride  by 
street  ear.  But  the  proofs  show  conduslvdy 
—indeed,  it  is  undisputed,  that  if  tbe  IxKtka 
had  been  produced  tb^  would  have  eviden- 
ced the  entire  accuracy  of  the  list  of  stock- 
holders that  was  presented  at  the  meeting. 
No  person  would  have  been  admitted  to 
vote,  none  would  have  been  prevented  from 
voting,  by  reason  of  any  evidence  that  the 
books  contained.  In  short  every  outstand- 
ing share  of  the  cotupany  was  repceseated  at 
the  meeting,  according  to  its  actual  owner- 
ship, either  In  person  or  by  proxy,  and  every 
shareholder  participated  therein.  There  was 
evidence  Justifying  tbe  Supreme  Court  in 
finding  as  a  fact  that  upon  the  organiza- 
tion of  the  meeting,  and  before  the  com- 
mencement of  the  election,  the  absence  of 
the  stock  books  was  mentioned  by  defend- 
ants In  error,  and  an  offer  was  then  made  to 
send  for  tbe  books  or  to  postpone  the  meet- 
ing if  desired,  and  that  the  production  of 
the  books  was  not  insisted  upon  by  plaintiffs 
in  error,  nor  did  they  accede  to  the  sugges- 
tion of  a  postponement  So  Car  as  tbe  mat- 
ter may  be  open  to  our  review  upon  ques- 
tions of  fact,  we  find  the  facts  to  be  as  Just 
stated. 

Section  33  of  the  corporation  law  requires 
every  corporation  to  keep  at  its  principal  and 
registered  office  In  this  state  the  transfer 
books,  iB  which  the  transfer  of  stock  shall 
be  registered,  and  tbe  atodi  books,  which 
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shall  contain  the  nam«  and  address  of  the 
stockholders,  and  the  unmber  of  shares  held 
by  them,  respectively,  which  shall  at  all  times 
during  business  hears  he  open  to  the  examina- 
tion of  every  stockholder;  that  the  directoES 
ahall  cause  the  secretary  or  other  officers 
designated  by  them,  having  charge  of  said 
books,  to  make,  at  least  ten  days  before  every 
election  after  the  first  election,  a  full,  true, 
and  complete  list  in  alphabetical  order  of  all 
the  stockliolders  entitled  to  vote  at  the  en- 
Boing  electios^  with  the  residence  of  each 
and  the  number  of  shares  held  by  each,  which 
list  shall  at  all  times  during  business  hours 
be  kept  at  the  principal  and  roistered  of- 
floe,  open  to  the  examination  of  an^  stock- 
bolder  ;  that  the  bo<4a  aforesaid  shall  be  the 
only  evidence  as  to  who  are  the  stockholders 
entitled  to  examine  such  bociks  or  list  and 
to  vote  at  snch  election,  and  the  board  of 
directors  shall  produce  at  the  time  and  place 
of  such  election  audi  books  and  list,  there  to 
remain  during  the  election,  and  the  neglect 
or  refnsal  of  said  directors  to  produce  the 
sane  shall  render  them  ineligible  to  any  of- 
fice at  such  election.  Section  40  prescribes 
tiiat,  in  case  tbe  right  to  vote  upon  any  share 
of  stock  shall  be  questioned,  the  inspectors  of 
the  election  shall  refer  to  the  stodc  books  of 
the  corporation  to  ascertain  who  are  the 
atockholdeis,  and  in  case  of  a  discrepancy  be- 
tween the  books  the  transfer  book  shall  con- 
trol and  detormine  who  are  entitled  to  vote. 
"She  statnte  contemplates  that  tbe  8to<^  list 
Bhall  be  used  at  the  election  as  a  convenient 
memorandnm  of  the  names  of  voters  and 
their  reflective  interests,  but  that,  in  case 
a  vote  be  challenged,  or  any  other  question 
arlae  respecting  the  right  to  vote,  the  stock 
books  shall  be  referred  to  to  determine  the 
00Btrov«^,  and  in  the  event  of  a  dlscr^h 
ancy  between  the  books  that  the  transfer  book 
shall  govern ;  it  being  manifest  from  section 
S3  that  the  so-called  stock  books  are  to  be 
"tedgerised"  from  the  entries  contained  In 
the  transfer  books.  The  purpose  of  having 
the  stock  books,  transfer  book,  and  stock  list 
as  tbe  election  is  to  enable  the  inspectors 
qieedlly  and  aocnrately  to  coodnct  tbe  elec- 
tion, 80  that  tbe  will  of  the  majority  may  be 
tndy  expressed  and  accurately  recorded.  In 
the  ease  before  us  it  is  shown  beyond  contro- 
Ter^  that  the  main  purpose  of  the  act  was 
In  effect  carried  out  at  the  election  under 
review,  in  spite  of  the  nonproductlon  of  the 
stock  books.  Dnder  drcumstances  such  as 
these,  the  last  clause  of  section  83,  which 
declares  that  tbe  neglect  or  refnsal  of  tbe 
directors  to  produce  .the  books  and  list  at 
tbe  election  shall  render  them  ineligible  to 
any  office  at  such  eleeti<»,  is  highly  penal  in 
its  effects.  The  Supreme  Court  has  en- 
forced that  penalty  by  setting  aside  the  elec- 
tion. In  onr  Judgment,  however,  the  court 
was  correct  la  declaring  that  it  would  be 
unfair  to  the  voting  stockholders  to  install 
as  directors  the  present  plaintiffs  in  error, 
mho  received  only  a  minority  of  the  total 


votes  cast.  We  base  onr  ccfnGlnsion  upon  tbe 
provision  of  section  42  of  tbe  corporation 
act,  which  authorizes  tbe  court  either  to  or- 
der a  new  election,  or  to  make  such  order 
and  gtve  such  relief  in  the  premises  as  right 
and  Justice  may  require.  This  enables  the 
court  to  deal  with  tbe  matter  aside  from 
technlcalitlea.  in  order  to  work  out  a  Just 
result  Were  it  not  for  the  express  prohibi- 
tion of  section  S3,  which  renders  defendants 
in  error  Ineligible,  their  election  might  have 
been  Judicially  confirmed,  notwithstanding 
the  informality  complained  of.  Downing  v. 
Potts,  23  N,  J.  Law,  66,  T4;  In  re  Grifflng 
Iron  Co.,  63  N.  J.  Law,  168,  174,  41  AtL  931, 
affirmed  63  N.  J.  Law,  367,  46  Atl.  1097. 

It  is  of  the  essence  of  all  elections  tbat 
tbe  wiU  of  tbe  majority,  properly  expressed, 
should  govern.  It  requires  a  clear  case  to 
Justify  the  court  in  installing  into  office  those 
wbo  have  received  a  minority  of  votes,  on 
the  ground  that  the  majority  voted  for  ineli- 
gible candidates.  Under  drcnmstances  like 
the  present,  where  the  IneligibiNty  arose  out 
of  a  technical  violation  of  a  statutory  doty, 
committed  under  circumstances  that  nega- 
tived any  fraudulent  or  improper  motive, 
where  it  was  not  reasonably  to  be  inferred 
that  harm  would  result,  and  where,  in  fact, 
no  barm  has  resulted,  the  ends  of  Justice 
are  folly  satisfied  by  an  otiev  setting  aside 
tiie  election  and  requiring  a  new  election  to 
be  held.  The  only  sabstantlal  argument  to 
the  contrary  is  that  which  rests  upon  the 
suggestion  that  such  a  rule  places  it  In  tbe 
power  of  directors  to  perpctnate  ttiemselves 
in  olBce  by  wHlfnlly  withholding  tbe  stock 
books  and  stock  list,  and  thereby  opening  the 
election  to  persons  who  have  parted  with 
their  stock.  But  the  present  dedsien  can 
give  no  coontenance  whatever  to  any  soeh 
scheme.  Cases  of  the  sort  suggested  may  be 
dealt  with  as  they  arise.  We  lay  down  no 
absolute  rule  tor  all  cases ;  nmeb  less  do  we 
Intimate  that  a&y  ne^ect  or  default  oa  tbe 
part  of  the  directors  tliat  was  either  designed 
to  prevent  the  will  of  the  stockholders  from 
being  fairly  exiiressed  and  tmly  recorded, 
or  that  without  design  might  be  reasonably 
anticipated  to  have  that  result,  wonld  In  any 
case  be  sanctioned. 

The  Judgment  of  the  Supreme  Court  wlU 
be  affirmed  with  costs. 

DIXON  and  BOOBRT,  JJ.,  dtaaent 


m  N.  J.  I.,  tw) 

STORT  V.  WALKBB. 

(Supreme  Court  of  New  Jersey.     June  18, 

1904.) 

I.ANDI.0Bn  AND  TENANT— SECOVEBT  OT  FOSSES- 

SlOn — DE8CBIFTI0N    OF    PBEXrSES— nxHAifn 

FOB  JUBT— JUBISDICnOR. 

1.  In  a  landlord  and  tenant  proceeding  under 
the  statute  the  following  description  of  the 
premises  demanded,  viz.,  'A  house  and  lot  and 
premises  of  which  Bernard  Walker  is  now  in 
posaeasion,  known  as  number  165  West  Broad 
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'Street,  .situate  in  the  city  of  Burlington,  in  the 
connty  of  Burlington,"  held  sufficient. 

2.  In  a  landlord  and  tenant  proceeding  under 
the  statute  the  defendant  demanded  a  venire, 
but  refused  to  pay  for  or  guaranty  the  costs 
thereof,  whereupon  the  justice  refused  to  sum- 
mon a-  jury,  and  j^roceeded  to  hear  the  case 
without  jury,  against  defendant's  objection. 
Held,  on  the  authority  of  Clayton  y.  Clark,  56 
N.  J.  Law,  S39,  26  Ati.  795,  and  Mackenzie  y. 
Gilbert  (N.  J.  Sup.)  54  Atl.  524,  that  the  jus- 
tice lost  jurisdiction  by  refusing  the  demand 
for  trial  by  jury. 

(Syllabus  by  the  Court.) 

Action  by  Howard  Story  against  Bernard 
H.  Walker.  Judgment  for  plaintiff.  De- 
fendants brings  certiorari.    Reversed. 

Argued  February  term,  1804,  before  HBN- 
DBICKSON  and  PITNEY,  JJ. 

Franklin  O.  Woolman,  for  plaintlfl.  Br- 
nest  Watts,  for  defendant 

PITNEY,  3.  This  was  a  landlord  and  ten- 
ant proceeding  had  before  a  justice  of  the 
peace,  resulting  In  a  determination  In  favor 
of  the  plaintiff,  npon  which  a  warrant  was 
issued  pursuant  to  the  statute.  Beversal  is 
sought  for  errors  affecting  the  jurisdiction. 
The  proceeding  was  commenced  after  the  ap- 
proval of  the  supplemoit  of  1903  of  the  land- 
lord and  tenant  act  (P.  L.  1903,  p.  26),  which 
took  effect  immediately,  and  which  seems  to 
be  Intended  as  a  substitute  for  section  11, 
etc.,  of  the  revised  act  of  1874  (Gen.  St.  pp. 
1922,  1923,  1918,  etc.).  The  procedlng  was 
commenced  by  the  filing  of  an  afildavlt,  of 
which  the  portions  pertinent  to  the  present 
controversy  are  as  follows:  "Howard  Story 
maketh  oath  and  salth  that  Bernard  Walker 
is  now  in  the  possession  of  a  certain  house 
and  lot  (for  which  deponent  is  the  agent) 
known  as  nimiber  155  West  Broad  street.  In 
the  cit7  of  Burlington,  in  said  county,  upon 
an  agreement  made  between  deponent  and 
the  said  Bernard  Walker  on  or  about  the  8th 
day  of  December,  A.  D.  1902,  whereby  de- 
ponent let  and  rented  the  demised  premises 
to  said  Bernard  Walker,  to  hold  the  same 
from  the  8th  day  of  December,  A.  D.  1802, 
and  from  month  to  month  thereafter,  at  a 
regular  monthly  rental,  and  that  a  half 
month's  rent  became  dne  and  payable  on  the 
8th  day  of  June,  A.  D.  1903,  amounting  to 
six  dollars,  and  that  the  said  Bernard  Walker 
made  default  of  the  payment  there<tf;  and 
this  deponent  demanded  the  said  rent  from 
the  said  Bernard  Walker  in  writing  signed 
by  deponent,  which  writing  is  hereto  annex- 
ed and  made  a  part  hereof,"  etc.;  "that  said 
rent,  or  any  part  thereof,  has  not  been  paid; 
and  that  the  said  Bernard  Walker  holds  over 
and  continues  in  possession  of  said  demised 
premises  without  the  permission  of  deponent 
or  any  one  in  authority."  Thereupon  the 
summons  was  issued  in  the  following  form: 
"Summon  Bernard  Walker,  in  possession  of 
a  certain  house  and  lot  and  premises  known 
as  155  West  Broad  street,  situate  in  the  city 
of  Burlington,  in  said  county,  forthwith  to 
remove  from  the  same,  or  to  show  cause  be- 


fore the  subscriber,  one  of  the  justices  of  the 
peace  of  said  county  [specifying  the  place 
and  time  of  appearance],  why  possession  of 
said  premises  should  not  be  delivered  to 
Howard  Story,  claiming  the  same."  The  rec- 
ord shows  that  upon  the  service  and  return 
of  the  summons  the  defendant  filed  a  de- 
mand in  writing  for  a  venire,  but  speciflcally 
refused  to  pay  for  and  guaranty  the  costs 
thereof,  whereupon  the  justice  refused  to 
summon  a  jury.  It  also  appears  from  tlie 
record  that  the  defendant  in  due  season 
moved  to  dismiss  the  cause  upon  the  grounds 
that  are  now  relied  upon  for  reversal.  This 
motion  was  overruled,  and  the  cause  then  pro- 
ceeded to  trial  before  the  justice  without  a 
jury,  resulting  as  above  mentioned. 
Reversal  is  sought— 

1.  Because  the  affidavit  and  summons  re- 
spectively contain  an  insnfficient  description 
of  the  demised  premises.  The  purpose  of  the 
description  is  to  inform  the  defendant  of  the 
premises  claimed,  and  to  enable  the  officer 
to  deliver  possession  to  the  landlord,  if  he 
prevails.  In  passing  upon  the  present  objec- 
tion we  must,  of  course,  assume  the  descrip- 
tlve  terms  used  in  the  complaint  and  sum- 
mons to  be  true  in  fact;  the  only  question 
being  as  to  their  legal  sufficiency  to  point  out 
the  premises  demanded.  The  descriptive 
terms,  therefore,  are  "a  house  and  lot  and 
premises,  of  which  Bernard  Walker  la  now 
In  possession,  known  as  number  155  West 
Broad  street,  situate  In  the  city  of  Burling- 
ton, in  the  county  of  Burlington."  The  re- 
puted name  of  a  house  or  parcel  of  land  has 
repeatedly  been  held  sufficient  for  purposes  of 
identification  in  an  action  of  ejectment  And 
where,  as  here,  the  reputed  name  seems  to 
identify  wltb.  precision  its  location,  and  there 
is.  the  added  statement  that  it  is  the  same 
house  and  lot  of  which  the  defendant  Is  at 
the  time  in  possession,  all  difficulty  seems  to 
be  at  an  end.  In  Palmer  ads.  Sanders,  51 
N.  J.  Law,  408,  17  Atl.  1084.  Scudder,  J., 
said:  "If  the  farm  have  a  name  by  which  it 
is  commonly  known,  it  is  sufficient  to  de- 
scribe it  by  tliat  name  in  the  summons,  stat- 
ing the  holding  or  possession  of  the  defend- 
ant An  action  of  ejectment  may  be  main- 
tained tot  land  by  its  reputed  name."  See, 
also,  Newing  v.  Stllwell,  67  N.  J.  Law,  96. 
50  Atl.  493,  and  cases  cited.  In  Claphan  v. 
Barber  (N.  J.  Oh.)  56  AO.  370,  Reed,  V.  C, 
held  that  a  similar  description  was  sufficient- 
ly specific  for  the  purposes  of  a  written 
memorandum  for  sale  of  lands. 

2.  It  is  insisted  that  the  justice  lost  juris- 
diction by  refusing  defendant's  demand  for  a 
trial  by  jury  because  of  Ills  refusal  to  pay  for 
or  guaranty  the  costs  thereof.  Upon  this 
point  we  seem  to  be  concluded  by  the  pre- 
vious decisions  of  this  court  in  Clayton  t. 
Clark,  65  N.  J.  Law,  639,  26  Ati.  795,  and 
Mackenzie  v.  Gilbert  (N.  J.  Sup.)  54  Atl.  524. 
In  the  former  case  the  court  passed  by,  with- 
out deciding  them,  the  broad  constitutional 
question  whether  the  Legislature,  by  Increas- 
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lug  the  jurisdiction  of  Inferior  trlbnnala,  may 
hamper  the  right  of  trial  by  Jnry  with  con- 
ditions that  affect  Its  usefulnesa,  and  the 
narrower  question  whether  the  Iieglslature 
may  conBtitutionally  require  that  the  party 
demanding  the  Jury  shall  advance  the  ex- 
penses of  the  venire.  The  decision  was 
based  upon  the  absence  of  any  legislative 
provision  found  in  the  act  relative  to  the  dis- 
trict court  (in  which  court  that  case  originat- 
ed) requiring  the  defendant,  on  demanding  a 
trial  by  Jury,  to  prepay  the  expenses  of  the 
venire.  It  was  held  that,  If  such  a  require- 
ment exists,  It  must  be  by  force  of  statutory 
provision.  It  is  true  that  the  case  there  pre- 
sented was  one  where  the  matter  In  dispute 
exceeded  the  sum  of  $200,  and  the  reasoning 
of  the  court  was  In  part  based  upon  the  fact 
that  the  plaintiff  chooses  the  tribunal  in 
wlilcb  he  win  bring  his  suit,  and  that  when 
the  amount  of  his  claim  is  above  $200  he  has 
from  which  to  select  the  Supreme  Court,  the 
circuit  conrt,  and  the  court  of  common  pleas. 
In  all  of  which  a  common-law  trial  by  Jury 
Is  provided  at  public  expense.  But  the  same 
reasoning  would  seem  to  apply  to  suits  In- 
volving less  than  $200,  for  such  action  may 
be  brought  by  the  plaintiff  In  either  of  the 
snperior  courts  mentioned,  subject  only  to 
being  debarred  from  recovering  his  costs  In 
some  cases  If  the  debt  or  damages  recovered 
tall  below  a  c^taln  Umlt  The  Legislature 
has  recently  amended  the  district  conrt  act 
by  prescribing  that,  unless  the  party  demand- 
ing the  Juiy  shall  at  the  time  of  making 
such  demand  pay  the  costs  of  the  venire,  the 
demand  of  trial  by  jury  shall  be  deemed  to 
be  waived,  but  that  the  Judge  may,  in  his 
discretion,  grant  a  venire  at  the  expense  of 
the  plaintiff,  to  be  taxed  In  the  costs  of  suit 
P.  L.  1903,  p.  505.  In  Mackenzie  v.  Gilbert 
a  Judgment  in  the  court  for  the  trial  of  small 
causes  was  under  review,  and  was  likewise 
reversed  on  the  ground  that  the  defendant 
had  demanded  a  Jury,  refusing  at  the  same 
time  to  pay  for  the  same,  whereupon  the 
trial  court  refused  to  call  a  Jury.  It  was 
held  that,  as  there  Is  no  provision  in  the  act 
constituting  the  small-cause  courts  making 
prepayment  of  the  costs  of  a  jnry  a  pre- 
requisite to  the  right  of  trial  by  Jury,  the 
Justice  had  lost  jurisdiction.  In  the  landlord 
and  tenant  act  there  Is  no  provision  requir- 
ing the  defendant  to  prepay  the  costs  of  the 
venire  on  demanding  a  trial  by  jury.  In  this 
respect  the  act  is  not  different  from  the  dis- 
trict court  act  and  the  justice  court  act,  un- 
der which  the  cases  just  cited  arose.  The 
defendant  here  contends  that  the  reasoning 
of  Clayton  v.  Clark  is  entirely  applicable  to 
a  proceeding  before  the  justice  under  the 
landlord  and  tenant  act,  because  the  plaintiff 
has  his  choice  of  tribunals.  He  may  bring 
an  ordinary  common-law  action  of  ejectment 
The  plaintiff,  on  the  other  hand,  contends 
that  under  the  landlord  and  tenant  act  the 
defendant  has  the  choice  of  tribunals,  since  he 
may  apply  to  a  Justice  of  the  Supreme  Com-t, 


who,  if  be  deem  the  case  of  snfBcient  Im- 
portance, may  transfer  the  cause  to  the  cir- 
cuit court,  to  be  there  tried  by  jury.  This, 
we  think,  Is  not  an  adequate  answer  to  the 
appUcancy  of  Clayton  t.  Clark,  as  a  prece- 
dent; and  this  for  two  reasons:  Fhrst,  be- 
cause the  removal  Is  not  a  matter  of  right, 
but  Is  discretionary  with  the  Justice  of  the 
Supreme  Conrt  (Gen.  St  p.  1919,  {  20;  P.  L. 
1903,  p.  29,  t  8);  and,  secondly,  because,  If 
the  case  Is  transferred  to  the  circuit  court, 
it  Is  to  be  tried  at  the  end  of  one  week,  un- 
less postponed  for  cause;  and,  unless  the  day 
of  trial  happened  to  fall  during  one  of  the 
stated  trial  terms  of  the  circuit  court,  it 
would  seem  to  be  necessary  for  one  of  the 
parties  to  the  cause  to  advance  the  cost  of 
the  Jury,  unless  the  Jurymen  saw  fit  to  serve 
without  compensation,  for  the  jury  act  pro- 
vides for  a  general  panel  to  be  paid  out  of 
the  public  funds  only  for  causes  triable  dur- 
ing the  term.  Gen.  St  p.  1854,  {  50;  Id.,  p. 
1848,  {  IS;  Id.,  p.  1850.  |  27.  We  must  there- 
fore treat  Clayton  v.  Clark  as  an  authority  In 
point 

The  argument  In  support  of  the  Justice's 
action  in  refusing  to  summon  a  Jury  at  the 
instance  of  a  party  who  at  the  same  time  re- 
fuses to  prepay  the  costs  thereof  is  to  the 
effect  that  it  requires  no  express  statutory' 
provision  to  Justify  that  course  of  procedure; 
that  the  statute  (Gen.  St  p.  1919,  {  19)  enti- 
tles the  Justice,  constable,  and  jurors  to  the 
same  fees  as  are  provided  for  like  services  by 
the  act  constituting  courts  for  the  trial  of 
small  causes;  that  all  fees  are  by  necessary 
intendment  payable  in  the  first  Instance  by 
the  party  Invoking  the  services  of  the  Justice, 
constable,  and  Jurors  In  the  particular  in- 
stance, there  being  no  privity  between  those 
officials  and  the  opposite  party  in  the  cause; 
that  on  general  legal  principles.  In  this  as  in 
other  matters,  he  who  requires  services  to  be 
performed,  like  him  who  buys  goods,  must 
pay  for  the  same  in  advance,  unless  credit 
be  expressly  agreed  upon  or  provided  for; 
that  prepayment  of  costs,  If  seasonably  de- 
manded. Is  a  condition  precedent  of  the  right 
to  Invoke  the  services  in  question;  that 
in  this  respect  the  demand  of  a  venire  is  like 
the  demand  for  the  issuance  of  any  other 
writ  which,  according  to  the  common-law 
phrase,  is  "purchased"*  by  a  party  litigant; 
that  the  right  to  make  defense,  like  the  right 
to  prosecute  an  action  at  law,  has  always 
been  subject  to  the  burden  of  paying  (and.  if 
required,  prepaying)  the  reasonable  fees  and 
charges  Incurred  thereby;  that  it  costs  no 
more  to  pay  in  advance  tban  to  pay  after 
the  services  are  performed,  and  that  It  is 
unreasonable  to  attribute  to  the  Liegislatiu-e 
an  Intent  to  pnt  justices,  constables,  and  Ju- 
rors to  the  delay  and  risk  of  litigation  for 
the  recovery  of  the  moderate  fees  that  are 
allowed  to  them  by  law;  that  the  right  of 
trial  by  Jury  as  granted  by  the  Constitution 
does  not  Include  the  right  to  have  Jurors 
serve  without  compensation,  or  to  be  paid 
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out  of  the  pabHe  funds;  that  the  Imposition 
of  the  juiy  costs  upon  a  defendant  who  de- 
mands that  mode  of  trial  Is  no  more  oaerooa 
to  blra  than  Is  the  like  Impoaitloa  Tqwn  the 
plaintiff  where  he  demands  a  trial  by  Jury; 
that,  as  a  geaeral  rale,  the  whole  costs  ace 
In  the  end  paid  by  the  defeated  party;  and 
that  as  a  practical  matter,  the  payment  of 
the  small  costs  of  a  Jory  trial  In  one  of  the 
inferior  courts,  with  the  attendant  advantage 
of  a  speedy  dispoBltion  of  the  controversy,  is 
often  lees  burdensome  than  a  delay  of  several 
months  while  awaiting  trial  in  the  higher 
courts,  the  aggregate  cost  of  UtlgatiOB  In 
those  courts  being  far  greater,  although  tha 
Jury  fees  are  paid  by  the  public.  In  support 
of  these  arguments,  and  otbers  to  the  like 
effect,  our  attrition  is  called  to  the  cases 
cited  in  Clayton  v.  Clark,  56  N.  J.  Law,  at 
pages  640,  641,  26  AtL  795,  and  also  to  the 
foUowlug  decisions:  Gonneau  t.  Gels,  78  CrL 
176^  14  Pac.  560,  2  Am.  St  Rep.  785;  Bank 
of  Lassen  t.  Sherer,  108  Cal.  616,  41  Pac.  415; 
Adams  T.  CorristOD,  7  Minn.  461  <611.  S65); 
Rollings  y.  Noltlng.  63  Minn.  232,  54  N.  W. 
lUS:  Venlne  ▼.  Archibald,  3  Colo.  166;  Peo- 
ple T.  Van  Tassel,  13  Utah,  13,  43  Pac.  626;' 
and  also  to  7  Am.  &  Bng.  Encycl.  Law  (2d 
Ed.)  p.  1107.  It  Is  sufBcient  to  say  that  the 
above  arguments,  however  forcible,  will  more 
properly  be  addressed  to  the  Court  of  Errors 
and  Appeals.  In  this  court  we  feel  bound  by 
the  daclaioiiB  of  Clayton  v.  Clark  and  Mack- 
enzie V.  Gilbert,  already  cited. 

The  final  ground  on  which  reversal  of  the 
Judgment  under  review  is  prayed  is  that 
the  action  Is  brought  in  the  name  of  an  agent, 
and  not  of  the  landlord,  and  without  disclos- 
ing the  name  of  tlie  landlord.  The  statute 
prescribes  that  the  affidavit  may  be  made  by 
the  landlord  or  lessor,  his  legal  representa- 
tlves,  agents,  or  asBigns.  Gen.  St.  p.  1918,  I 
12;  P.  L.  1903,  p.  27,  S  2.  Where  the  affiant 
is  agent  for  another  who  is  the  landlord  or 
lessor,  it  is  obviously  essential  that  the 
principal  shall  be  named  as  plaintiff  in  tue 
.  proceeding.  The  party  lawfully  entitled  to 
recover  possession  must  be  made  the  plaintiff 
in  order  that  he  may  be  bound  by  the  result, 
or  may  be  held  liable  In  an  action  of  tres- 
pass for  any  unlawful  proceedings  under  tha 
act  Gen.  St  p.  1919,  {  18.  But  our  examina- 
tion of  the  affidavit  on  which  the  present 
proceeding  is  founded  convinces  us  that  is 
legal  intendment  the  affiant  is  in  truth  the 
lessor  and  landlord  within  the  meaning  of 
the  act  The  only  mention  of  agency  is  par- 
enthetical, and  is  in  connection  with  the  men- 
tion of  the  premises  demanded,  and  not  in 
connection  with  the  ownership  of  those  prem- 
ises. The  affidavit  expressly  states  that  the 
ag^reement  of  letting  was  "made  between  de- 
ponent and  the  said  Bernard  Walker  [the  de- 
fendant], whereby  deponent  let  and  rented 
the  said  demised  premises  to  said  Bernard 
Walker."  Upon  the  whole  the  affidavit  shows 
that  Walker  took  possession  of  the  premises 
tmder  lease  from  Story,  so  that  the  legal 


right  to  demand  and  recover  possessloa  Is  In 
Story.  The  reference  to  the  property  as  "a 
certain  house  and  lot  (tor  vhlch  deponent  is 
the  agenQ"  may  faidicate  that  In  making  the 
lease  Story  acted  as  trustee  tor  others  equita- 
bly entitled;  but  it  does  not  destroy  the  sta- 
tus of  Story  as  landlord  for  all  purposes  at  a 
court  of  law. 

For  reasons  above  mentioned,  however,  the 
Judgment  anuBt  be  reversed. 


r»  N.  J.  U  1W 
WHBELER  A  WILSON  IfFO.  CX>.  w, 
BROOKPIBLD. 

(Court  of  Drrors  and  Appeals  of  New  Jersey. 
Jnne  20,  1904.) 

WASKHOUBEVAH— DEtlVEKT  OF  PSOPEKTT  BTOK- 
■D— nEOEIFT  HOLDBB— SETUBAI.  TO  DXUVEB. 

1.  A  waiehonaeman  is  not  required  to  deliver 
.property  stored  with  him,  and  for  which  lie 
naa  iisued  a  warehouse  receipt  pursuant  to 
statute  (3  Gen.  St.  p.  3746),  merely  upon  a 
written  demand  being  made  upon  him  therefor 
by  some  person  other  than  the  receipt  hoider, 
who  claims  to  be  the  owner  thereof. 

2.  It  being  a  criminal  offense,  by  the  stat- 
ute, for  a  warehouseman  to  deliver  property  for 
which  he  lias  issued  a  warehouse  receipt  to  any 
other  person  tlian  the  receipt  holder,  upon  tlie 
surrender  and  cancellation  of  such  receipt,  un- 
less the  property  is  to  be  delivered  through  a 
removal  thereof  by  operation  of  law,  the  ware- 
houseman cannot  be  held  liable  in  a  suit  in 
trover  for  the  value  of  the  property  if  he  shall 
deliver  it  to  the  receipt  holder  after  a  written 
demand  be  made  upon  him  by  one  claiming  to 
be  the  owner,  but  before  the  proper^  lias  been 
removed  from  his  custody  by  operation  of  law. 

8.  The  statute  casting  a  duty  upon  the  ware- 
houseman, under  a  penalty,  to  deliver  the  prop- 
erty to  the  receipt  holder  upon  surrender  and 
cancellation  of  the  warehouse  receipt,  unless 
it  sliall  have  l>een  removed  from  his  custody  by 
operation  of  law,  it  will  protect  the  warehouse- 
man from  an  action  for  damages  by  a  mese 
daimant,  if,  after  such  claim,  the  warehouse- 
man complies  with  the  statute,  and  delivers 
the  property  to  the  receipt  holder  wUle  adU 
under  the  statutory  duty  so  to  do.  It  is  aninst 
the  policy  of  the  law  to  hold  a  person  liable 
for  damages  for  not  complyinK  wiA  a  demand, 
or  doing  an  act  which,  if  complied  yritk  or  dtone, 
would  be  a  criminal  offense. 

4.  The  warehouseman,  under  our  statute,  can 
only  excuse  or  justify  a  refusal  to  deliver 
goods  to  the  holder  of  the  warehouse  receipt 
upon  its  surrender  and  cancellation  liy  showing 
that  the  property  has  been  removed  by  opera- 
tion of  law.  He  will  not  be  permitted,  as 
amlnst  the  receipt  holder,  to  set  np  title  in  him- 
self or  any  third  party. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  Wheeler  St  Vntson  Manu- 
facturing Company  against  Charles  8.  Brook- 
fleld,  trading  as  the  Ontral  Storage  Com- 
pany. Judgment  for  plaintiff,  and  defends 
ant  brings  error.    Reversed. 

See  68  Aa  211. 

William  C.  Jones,  for  plaintiff  In  error. 
Frederick  A.  Rex,  for  defendant  in  error. 

FORT,  J.  The  defendant  In  this  action  Is 
a  warehouseman.    He  conducts  his  business 

1[  1.  See  Wareliousamen,  voL  41,  Cent  Dlx.  i  41. 
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under  the  name  of  the  "Central  Storage  Con»- 
pany."  On  November  1,  1901,  one  Ida  Oor^ 
floB  stored  with  him  a  Wheeler  tc  Wllaon 
Bcwlng  Kachlne,  taking  a  warebonae  receipt 
therefor,  parsaant  to  statute  CB  Gen.  St.  p. 
374(9.  On  November  80,  1901,  the  plalntllt 
■enred  a  formal  trrltten  demand  upon  the  de^ 
feadant  for  the  deUreqr  to  It  oif  tiie  machln* 
In  qneatlon,  as  follows: 

"Camden,  N.  J.,  Nov.  80,  IflOl.  To  Cen- 
tral Storage  Co.,  SLl  Newton  Ay&;  Demand 
Is  hereby  made  upon  you  that  you  deliver  up 
to  us  forthwith  the  following  personal  proper'' 
ty  withheld  by  yon  from  ust  and  which  we  are 
entitled  to  the  possession  of  by  reason  of  the 
lease  executed  to  ns  by  Mrs.  Ida  Oordon,  via., 
one  Wheeler  and  Wilson  Sewing  Machine^ 
Na  2547728. 

"Said  property  belongs  to  ns,  and  In  case 
of  your  failure  to  deliver  up  the  same  to 
OS  forthwith,  legal  action  virlll  be  taken 
against  yoo. 

"By  Wheeler  St  Wilson  Mfg.   Co." 

After  the  service  of  this  demand,  Mrs. 
Cknrdoa  presented  her  receipt  and  the  defend- 
ant, upon  surrender  thereof,  delivered  up  to 
her  the  machine.  Thereupon  the  idaintlfF 
brought  this  action  In  trover,  alleging  a  con- 
version by  the  defendant  The  district  court 
gave  Judgment  for  the  defendant  On  certio- 
rari the  Supreme  Court  reversed  tb^  district 
court 

It  appeared  that  Ida  Oordon  had  taken  the 
machine  from  the  plaintiff  under  a  written 
agreement  dated  March  28,  1901,  by  the 
terms  of  which  it  was  stated  that  It  was  a 
"contract  of  renting  only  and  not  a  sale." 
Mrs.  Gordon  was  to  pay  certain  monthly  in- 
stallments for  the  use  of  the  machine  for  a 
period  of  IS  months,  and,  upon  the  fulfillment 
of  the  agreement  and  the  payment  of  $1,' 
the  machine  was  to  be  hers.  By  the  agree- 
ment it  was  further  provided  (l)  that  the 
machine  was  not  to  be  removed  from  1121 
Penn  street  her  present  residence,  without 
the  consent  in  writing  of  the  plaintiff;  (2) 
that  she  was  to  be  the  agent  of  the  plaintiff 
In  holding  and  keeping  possession  of  the 
machine;  (3)  that  she  would  deliver  up  the 
possession  of  the  same  to  the  plaintiff  on 
demand;  and  (4)  that  the  plaintiff  would  not 
demand  a  return  of  the  machine  so  long  as 
It  was  properly  kept  at  the  place  agreed 
upon,  and  so  long  as  the  rent  was  paid  pur- 
suant to  the  agreement  Then  follows  this 
general  clause:  "Nothing  in  this  agreement 
contained  and  no  payment  of  money  pur- 
snant  thereto,  ezcepttng  the  payment  of  the 
purchase  money,  as  above  provided,  shall 
In  any  wise  vest  or  be  understood  or  con- 
strued to  vest  In  the  party  of  the  second 
part  any  title,  legal  or  equitable,  to  said 
machine,  or  any  property  therein  for  any  term 
whatever,  or  shall  prevent  or  hinder  the 
party  of  the  first  part  from  reclaiming  pos- 
session of  said  machine  whenever  the  party 
of  the  second  part  fails  to  pay  the  rent  above 
stipulated  to  be  paid."  This  agreement  was 
68  A.— 23 


hot  recorded  as  provided  by  our  statute  n^ 
lating  to  conditional  sales  of  personal  prop- 
erty. It  was  conceded  that  default  bad 
been  made  In  the  payments  as  agreed  by 
Mrs.  Gordon  under  the  agreement  and  that 
the  irialntur,  at  the  time  that  the  machins 
was  stored  with  the  defendant  and  the  wars* 
house  receipt  given  therefor,  was  entitled  to 
demand  the  machine  of  Mrs.  Gordon,  and 
retake  it  Into  its  possession,  but  that  as  a 
matter  of  fact  no  such  demand  Was  ae« 
tnally  made  upon  her  by  the  plaintiff  befors 
the  institution  of  this  suit 

Two  defenses  are  made,  either  of  whidi 
would  have  been  sufficient  Both,  we  think, 
are  good. 

Our  statute  entitled  "An  act  to  prevent  th* 
issue  of  false  receipts  and  to  punish  fraudu* 
lent  transfers  of  property  by  warehousemen, 
wharfingers  and  others,  and  to  provide  for 
the  transfer  of  merchandise  receipts,  and 
Other  vouchers  by  indorsement"  approved 
March  11,  1881,  imposes  very  strict  obliga- 
tions upon  the  warehonseman,  and  sever* 
penalties  for  the  violation  of  the  act.  8  Oen. 
St  p.  874&  By  the  statute  it  Is  expressly 
enacted  that  the  warehouseman  cannot  (1> 
give  a  receipt  without  the  goods  are  actually 
in  his  warehouse  at  the  time  the  receipt  Is 
given;  (2)  that  he  cannot  issue  a  dupllcats 
receipt  except  he  stamp  upon  the  face  oC 
the  receipt  the  word  "Duplicate";  (3)  that  he 
cannot  sell  or  Incumber,  ship  or  transfer, 
or  In  any  manner  remove  beyond  his  imm^ 
dlate  control,  any  goods,  etc.,  for  which  a 
receipt  shall  have  been  given  by  him,  without 
the  written  consent  of  the  person  holding 
such  receipt;  (4)  that  warehouse  receipts  so 
given  may  be  transferred,  unless  marked  "Not 
negotiable,"  and  the  person  holding  the  same 
shall  be  deemed  and  taken  to  be  the  owner 
of  the  goods,  and  no  notice  of  such  transfer 
need  be  given;  (6)  that  no  property  shall 
be  delivered,  except  upon  the  surrender  and 
cancellation  of  the  original  receipt  or  the 
Indorsement  thereon  of  the  property  deliver^ 
ed.  In  case  of  a  partial  delivery;  (6)  that  any 
person  to  whom  the  warehouse  receipt  may 
be  transferred  shall  be  deemed  and  taken 
to  be  the  owner  of  the  goods  therein  speci- 
fled.  without  notice  of  such  transfer,  or  an 
actual  delivery  or  change  of  possession  of  ths 
goods  named  therein. 

By  the  common  law,  the  warehonseman 
delivered  the  goods  at  bis  peril,  and  this  was 
true  whether  he  delivered  the  same  to  ths 
original  bailor,  after  notice  of  another's  claim, 
or  to  the  one  who  thus  dahned  to  be  tbs 
owner  thereof.  Story  on  Bailments  (1856)  {| 
450,  582.  The  bailee  could  not  dispute  the 
bailor's  title;  hence  he  could  not  set  up  own. 
ership  In  himself,  or,  as  some  of  the  cases 
held.  In  another.  Am.  ft  Bug.  Ency.  of  Law 
vol.  8  (2d  Ed.)  pp.  768-9;  Hampton  v.  Swish- 
er,  4  N.  J.  Law,  74;  Hendricks  ▼.  Mount 
5  N.  J.  Law,  734,  8  Am.  Dec.  623;  Burton  v. 
Wilkinson,  18  Vt  186,  46  Am.  Dec.  145; 
HaU  v.  Orlffln,  10  Blng.  246,  25  B.  a  U  13& 
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Some  of  the  later  cases,  bowevn,  bold  tbat 
he  may  Justify  by  proof  of  delivery,  after 
demand,  to  one  who  tras  in  fact  the  real 
owner.  BliTen  t.  Hudson  R.  R.  Co.,  36  N. 
Y.  403-406;  Western  Tranap.  Co.  t.  Barber, 
66  N.  T.  544;  Wells  T.  American  Express  Co., 
55  Wis.  23,  H  N.  W.  637,  12  N.  W.  441,  42 
Am.  Rep.  686;  The  Idaho,  93  U.  8.  576,  23 
L.  Ed.  978.  The  purpose  of  our  statute  eTl- 
dently  was  to  remedy  the  uncertainty  and 
perils  of  the  situation  in  which  a  warehouse- 
man was  placed  at  the  common  law  when 
a  third  party  gave  him  notice  of  a  claim  of 
ownersbip  in  the  stored  property,  and  to  re- 
lieve the  warehouseman  from  liability  to  a 
person  thus  giving  notice,  if,  after  such  no- 
tice, the  warehouseman  should  redeliver  the 
property  to  the  bailor  or  other  person  hold- 
ing the  warehouse  receipt  for  the  same  be- 
fore the  property  was  removed  from  bis  cus- 
tody by  operation  of  law.  By  our  statute 
the  warehouseman  cannot,  without  liability, 
deliver  to  any  other  than  the  bailor  or  his 
transferee.  If  the  bailor,  or  the  transferee 
of  his  receipt  for  the  bailment,  demands  the 
property  and  smrenders  the  receipt,  the  ware- 
houseman cannot  defend  against  the  receipt 
holder  for  damages  for  its  conversion,  if  he 
fail  to  deliver  the  property,  upon  the  ground 
that  be  has  delivered  to  another,  and  Justify 
under  that  other's  title.  He  will  not  be  per- 
mitted to  dispute  his  bailor's  title.  He  can^ 
only  Justify  for  a  failure  to  redeliver  to  the 
bailor  or  his  transferee  upon  the  ground,  to 
quote  the  statute,  that  "the  property  baa 
been  removed  by  operation  of  law."  So  long 
as  he  retains  the  control  of  the  property. 
and  there  has  been  no  removal  thereof  by  due 
process  of  law,  be  Is  required,  under  the  i  pen- 
alties toed  by  the  statute,  to  redeliver  to 
the  bailor,  or  his  transferee,  as  the  holder 
of  the  warehouse  receipt  Warehouse  re- 
ceipts are  by  the  statute  negotiable  unless 
upon  the  face  thereof  appear  the  words  "Not 
negotiable."  These  receipts  are  transferred 
by  the  mere  Indorsement  or  delivery  thereof, 
and  the  statute  declares  that  "any  person 
to  whom  the  same  may  be  transferred  shall 
be  deemed  and  taken  to  be  the  owner  of  the 
goods,"  etc.,  "named  therein,  without  notice 
of  such  transfer,  or  an  actual  delivery  or 
change  of  possession  of  the  goods,"  etc., 
"named  therein."  A  receipt  may  be  used  to 
pledge  the  property,  or  for  the  sale  thereof, 
and  Its  delivery  is  symbolical  delivery  of  the 
property  named  therein,  and,  under  the  stat- 
ute, passes  the  possession  thereof  to  the 
transferee  as  completely  as  an  actual  phys- 
ical transfer  of  the  property  would  be.  This 
provision  of  the  statute  makes  warehouse 
receipts  a  convenient  method  of  pledging 
personal  property  stored  in  warehouses  as  col- 
lateral for  loans,  and  the  like,  and  is  of  great 
importance  and  security  in  mercantile  trans- 
actions of  very  large  concern.  The  sale  and 
delivery  of  millions  of  bushels  of  grain  stor- 
ed in  the  great  warehouses  of  the  common 
carriers  of  this  country,  by  the  delivery  of 


warehouse  receipts,  is  of  almost  daily  oc- 
corrence.  That  no  discretion  to  deliver  to 
others  than  the  holder  of  the  warehouseman's 
receipt  should  exist  in  the  warehouseman  is 
essential  to  the  proper  conduct  of  these  vast 
business  interests.  These  receipts  should  Im- 
port verity.  For  the  greater  security  of 
these  receipts,  once  given,  the  statute  enacts 
that  no  property  shall  be  delivered  by  the 
warehouseman,  "except  in  surrender  and 
cancellation  of  said  original  receipt  or  the 
endorsement  of  such  delivery  thereon  In  case 
of  partial  delivery."  A  warehouseman  vio- 
lating the  statute  in  any  respect,  which 
would  Include  a  delivery  to  another  than 
the  bailor,  or  his  transferee  holding  the  re- 
ceipt, la  made  guilty  of  a  misdemeanor, 
with  punishment  by  a  fine  of  $1,000,  or  lm< 
prlsonment  for  one  year,  or  both.  He  must 
deliver,  therefore,  on  presentation  of  the 
receipt,  or  violate  a  criminal  law  of  the 
state,  except  he  excuse  himself  in  the  man- 
ner pointed  out  in  section  8  of  the  statute, 
which  reads  as  follows:  "That  so  much  of 
this  act  as  forbids  the  delivery  of  property, 
except  In  surrender  and  cancellation  of  the 
original  receipt,  or  the  endorsement  of  such 
delivery  thereon.  In  case  of  partial  delivery, 
shall  not  apply  to  property  removed  by  op- 
eration of  law."  This  is  not  an  unreasonable 
statute.  .  The  actual  owner  of  the  property 
cannot  complain  that  It  deprives  him  of  a 
remedy  to  recover  the  same.  The  possession 
of  i>er8onal  property  is  prima  fade  evidence 
of  ownership.  It  would  be  against  public 
policy  to  require  warehousemen  to  violate 
the  criminal  law  by  making  a  delivery  to  one 
simply  demanding  property.  It  Is  consistent 
with  public  policy  to  require  one  out  of  pos- 
session and  asserting  a  claim  In  property  to 
proceed  by  due  process  of  law  to  establish 
his  right  while  It  Is  still  In  the  hands  of 
the  warehouseman,  or  otherwise  to  relieve 
the  warehouseman  from  liability  if  he  sliall 
In  the  meantime  deliver  It  to  the  receipt 
holder.  Such  statute  does  not  deprive  the 
owner  of  a  complete  remedy.  The  remedy 
to  such  a  claimant  Is  to  proceed  against  the 
warehouseman  by  due  process  to  take  into 
possession  the  property  claimed,  and  to  re- 
cover it  by  operation  of  law.  Until  It  Is  so 
removed,  the  warehouseman  may  deliver  it 
to  the  receipt  holder,  and  the  statute  will 
protect  him  from  a  suit  for  conversion.  Any 
other  construction  than  this  would  make  the 
condition  of  the  warehouseman  worse  than 
at  common  law,  in  that  it  would  impose  upon 
him  the  penalties  for  the  violation  of  the 
statute,  in  addition  to  the  risk  incident  to 
a  wrongful  demand,  and  multiplicity  of  suits. 
We  also  think  that  the  plaintiff  in  this 
case  was  not  in  a  position  to  maintain  this 
action,  because,  under  the  proof,  by  the 
agreement  between  Mrs.  Gordon  and  it.  It 
was  clear  that  the  right  of  possession  in  this 
machine  was  still  in  Mrs.  Gordon,  and  no 
demand  for  its  delivery  to  the  plaintiff  had 
been  made  of  Mrs.  Gordon  at  the  time  of  the 
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Institution  of  this  suit  The  agreonent  was 
that,  upon  default  under  the  agreement,  the 
machine  was  to  be  delivered  up  on  demand. 
It  was  at  the  option  of  the  plaintiff  to  en- 
force the  results  flowing  from  the  default, 
and  it  cannot  be  said  to  have  done  so  until 
it  elects  to  do  so  by  making  the  demand 
under  the  agreement  It  was  admitted  that 
no  demand  had  been  made  of  Mrs.  Qordon. 
Hence  the  proof  was  that  the  right  of  pos- 
session in  the  machine  was  in  Mrs.  Gordon, 
and  not  In  the  plaintiff,  when  the  demand 
was  made  of  the  defendant  for  Its  delivery. 
There  will  be  a  reversal  of  the  Supreme 
Court,  and  an  affirmance  of  the  judgment  of 
the  district  court. 


m  OoDn.  22) 

LAITON  T.  BAILEY  et  al. 

(Snpreme   Court   of   Errorg   of   Connecticut. 

June  14,  1904.) 

ACTION  TO  TBT  TITLE — EVIDENCB — EJECTmCRT— 

ADVKBSE  FOSSESSIOR— BNTBT— UX- 

ITATIONS. 

1.  The  fact  that  defendant,  while  occupying 
a  disputed  tract  of  land  adjoining  his  and  plain- 
tiff's premiseB,  piled  lumber  thereon  so  high  as 
to  be  an  annoyance  to  plaintiff's  grantor,  and, 
on  request  of  said  grantor,  piled  the  lumber 
*>  as  to  avoid  the  annoyance,  was  not  neces- 
sarily inconsistent  with  continuous  adverse  pos- 
session. "^ 

.«^S*  ^  ^*  "P^  o*  **«  defendants,  while 
testifying  to  the  trial,  was  asked  on  cross-ex- 
ammation  if,  m  occupying  the  land,  he  had  the 
mtention  of  holding  adversely  to,  and  so  ac- 
quiring tiUe  against,  the  person  to  whom  the 
I^d  rightfully  belonged,  and  answered  that  he 
Old  not,  but  that  he  occupied,  claiming  that  his 
father  8  deed  gave  tiUe  to  the  property,  did  not 
determine  the  question  of  adverse  user,  nor  con- 
clude the  defendants  from  setting  up  title  to 

«  7t5  through  adverse  possession. 
•  3.  The  owner  of  property  adjoining  the  tract 
in  dispute,  which  defendant  had  held  adverse- 
ly for  more  than  15  years,  died  in  1889,  and 
the  widow  in  1901 ;  and  the  two  sons  conveyed 
to  plaintiff  by  deed,  including  the  tract  to  dis- 
pute. Gen  |t.  1962,  J  lioj,  limits  a  riiht 
of  entry  to  16  years,  provides  "that  the  limHa- 
tion  hereto  prescribed  shall  not  begin  to  run 
against  the  right  of  entry  of  any  owner  of  a 
remamder  or  reversionary  interest  to  real  es- 
tate, which  Is  to  the  adverse  possession  of  an- 
otner,  until  the  expiration  of  the  particular 
estate  precedtog  such  remainder  or  reversionary 
^  *;/«o^'^?*'?  ^'^  »  complatot  under  sec- 
uon  40o3,  relating  to  actions  to  settle  tiUe, 
but  the  complaint  stated,  to  substance,  an  ac^ 
tion  to  ejectment,  and  nothing  more.    Held  that, 

™  action  was  triable  under  said  section,  it 
must  be  tried  as  an  ordinary  action  of  eject- 
ment and  on  these  facts  alone  defendant  was 
entitled  to  judement,  though  he  failed  to  show 
title  to  himself. 

Appeal  from  Superior  Court,  Fairfield  Coun- 
ty; John  M.  Thayer,  Judge 

Action  by  Frank  D.  Layton  agatost  Frank 
T.  Bailey  and  others,  under  Gen.  St  1902,  ( 
4053,  to  determine  the  title  to  certain  real  es- 
tate. Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

In  1855  one  William  H.  Benger,  the  plain- 
tUTs  predecessor  In  title,  bought  a  half  acre 
of  land,  with  a  house  thereon,  described  in 


the  deed  as  follows:  "Bounded  northerly 
and  easterly  on  highway,  southerly  on  land 
of  Anson  Qulntard'and  heirs  of  James  Qoln- 
tard,  and  westerly  on  land  of  Fannie  Saun- 
ders, wife  of  Thomas  Saunders."  The  land 
mentioned  as  the  southerly  boundary  belong- 
ed to  the  defendants'  predecessor  in  title, 
and  was  called  the  "Pottery  Lot"  The  house 
fronted  on  the  northerly  highway,  now 
known  as  "Ann  Street"  The  easterly  high- 
way was  an  ancient  wagonway  extending 
from  the  northerly  highway  at  the  northeast 
comer  of  the  Benger  lot,  along  the  hard 
land  or  upland,  following  the  high-water 
mark  to  the  northerly  boundary  of  the  Pot- 
tery lot  Easterly  and  northerly  of  this  high- 
way, marsh  and  mud  flats  extended  to  the 
river,  and  at  very  high  tides  the  highway 
would  be  submerged.  The  easterly  highway 
followed  a  direct  line  from  the  present  Ann 
street  in  a  southerly  direction  to  within  a 
short  distance  of  the  south  line  of  the  Bensrer 
lot  where  It  turned,  foUowtog  an  easterly 
direction  to  the  northeast  comer  of  the  Pot- 
tery lot  Soon  after  Benger's  purchase,  he 
built  a  fence  extending  from  the  northeast 
comer  of  his  land  along  the  side  of  the  east- 
erly highway  to  the  point  where  it  turned 
northerly,  and  then  continued  the  fence  In  a 
straight  line  to  the  Pottery  lot  This  left  a 
gore  of  upland  between  the  fence  and  the 
highway  and  the  mud  flats  beyond,  as  shown 
in  the  map.  In  building  this  fence,  Benger 
placed  a  small  gate  nearly  opposite  the  rear 
of  his  dwelling  house,  which  was  subsequent- 
ly used  in  going  to  and  from  the  rear  of  the 
house,  and  placed  a  large  gate  a  short  dis- 
tance northerly  of  the  point  where  the  high- 
way turned  to  an  easterly  direction,  which 
was  subsequently  used  for  carttog  in  fertiliz- 
er upon  the  garden  and  for  other  purposes, 
until  within  about  25  years  of  the  commence- 
ment of  this  action. 


I.ON0   ownCo  SY 
MFCNOAMI*'  mf 


It  was  claimed  by  the  defendants  that 
since  1831  this  gore  of  upland  bounding 
northerly  on  the  highway  was  Included  In  the 
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land  eoDTeyed  by  tb€  deoda  In  evidence,  nnder 
which  the  owners  o{  the  Pottery  lot  claim- 
ed title.  This  claim  was  controverted  by  the 
plaintiff.  The  eonrt  found,  as  above  stated, 
that  shortly  after  his  purchase  Benger  fenced 
his  land  (which  had  not  been  fenced  before) 
by  a  fence  as  above  described,  leaving  the 
small  gore  of  upland  adjoining  the  Pottery 
lot  outside  the  fence,  and  that  i>rlor  to  18b 
owners  of  the  Pottery  lot,  at  different  times, 
under  deeds  bounding  It  northerly  on  tha 
highway,  occupied  this  gore  of  upland,  and 
placed  timber  and  lumber  thereon,  and  also 
began  to  fill  In  the  marsh  In  the  angle  of  the 
highway.  In  1884  they  further  filled  In  the 
marsh,  and  the  highway  (by  what  authority 
did  not  appear)  was  carried  east  to  Its  pres- 
ent location,  extending  In  a  straight  line 
from  Ann  street,  at  the  northeast  corner  of 
the  Benger  lot,  to  the  northeast  corner  of  the 
Pottery  lot,  and  forming  a  part  of  North 
Water  street,  as  shown  in  map  2.  In  Sep- 
tember, 18S4,  James  S.  Bailey,  whose  heirs 
are  the  present  defendants,  purchased  the 
Pottery  lot  under  a  deed  bounding  it  norther- 
ly on  the  highway.  Since  1884  the  owners 
of  the  Pottery  lot  have  continuously  and. 
szclnstvely  occupied  as  a  lumber  yard  the 
land  between  the  BengO'  fence  and  the  pres- 
ent highway,  now  a  publio  highway  and  a 
part  of  North  Water  street;  being  the  tri- 
angular piece  of  land  in  dispute,  as  shown  In 
map  2.  Their  possession  was  open,  adverse, 
and  under  the  claim  that  they  were  the  own- 
ers of  the  land. 


MAf  z. 


On  October  27,  1802,  the  plaintiff  bought 
the  Benger  lot  of  Henry  and  Ods  Benger, 
who  described  themselves  in  the  deed  as  the 
only  persons  having  any  Interest  in  the  es- 
tate of  William  H.  Benger.  The  deed  was  a 
warranty  deed,  and  bounded  the  land  by  Wa- 
ter  street  and  by  land  of  the  Bailey  heirs  In 


such  manner  as  to  Inclade  In  the  land  con- 
veyed the  trlangnlar  piece  of  land  in  dispute. 
It  appears  by  the  record  that  on  July  19b 
1002,  the  plaintiff  and  Henry  and  Otis  Benger 
executed  a  deed  of  that  date,  recorded  two 
days  later,  whereby  the  parties  agreed  and 
covenanted  as  follows:  The  Bengers  agreed 
to  sell  and  convey  to  the  plaintiff  the  land 
described  in  said  deed  of  October  27th  f«r 
$2,500,  $25  of  which  was  paid  before  execu- 
tion, and  the  balance  to  be  paid  as  soon  as  a 
warranty  deed  can  be  prepared,  and  the  gran- 
tor's title  verified  and  approved  by  the  pnr- 
chaser.  And  It  was  further  agreed  by  the 
parties  that,  hi  case  the  title  to  the  land  as 
described  cannot  be  so  verified  and  approved, 
the  purchaser,  at  bis  option,  should  have  a 
reasonable  time  within  which  be  might  at- 
tempt to  remove  and  heal  any  defect  In  said 
title  at  his  own  expense.  And  the  plaintiff 
covenanted  to  purchase  and  pay  for  said  land 
upon  said  terms.  The  plaintiff  acquired  the 
only  title  he  has  to  the  land  in  dispute  by 
said  warranty  deed  of  October  27th.  At  the 
time  the  plaintiff  purchased  the  land  and 
took  this  dieed,  he  knew  that  the  defendants 
were  In  possession  of  the  triangular  piece  of 
land  in  dispute,  holding  title  thereto  advMse- 
ly  to  the  Bengers,  and,  three  days  after  he 
received  said  deed,  commenced  this  action, 
which  is  brought  under  section  4053  of  the 
General  Statutes  (Revision  of  1902). 

John  S.  Pullman,  J.  Beldm  Hurlbntt,  and 
Leo  Davis,  for  appellant.  John  H.  Light, 
for  appellees. 

HAMERSLBT,  J.  (after  stating  the  facU).. 
It  is  admitted  by  the  pleadings  that  the  plain- 
tiff is  the  owner  in  fee  of  the  piece  of  land 
called  the  "Benger  Tract,"  as  It  appears  in 
map  2  of  the  statement  The  plaintiff  al- 
leges that  he  is  also  owner  of  the  triangular 
piece  of  land  in  dispute,  as  it  appears  in  the 
same  map,  and  this  allegation  is  denied  by 
the  defendants.  It  is  patent  from  the  plead- 
ings, as  well  as  from  the  finding  of  the  court, 
that  the  plaintiff's  action  Is  founded  on  his 
alleged  ownership  In  fee  of  this  disputed 
piece  of  land,  the  boundaries  of  which  are 
clearly  defin<id  In  the  pleadings.  The  de- 
fendants not  only  deny  the  ptalntUTs  allega- 
tion of  ownership,  but  allege  a  title  In  them- 
selves by  adverse  possession,  and  thla  alle- 
gation is  denied  by  the  plaintiff.  At  the 
time  of  the  conveyance  of  both  these  pieces 
of  land  the  plaintiff's  grantors  were  In  pos- 
session of  the  first  piece,  and,  as  found  by 
the  court,  were  not  In  possession  of  the  sec- 
ond piece,  which  was  in  possession  of  the  de- 
fendants, claiming  title  thereto  adversely  to 
the  plaintiff's  grantors,  and  this  was  known 
to  the  plaintiff.  The  substance  of  the  trans- 
action is  not  affected  by  the  fact  that  the 
deed  is  carefully  drawn  so  as  to  include  both 
pieces  of  land  in  one  description.  The  de- 
fendants claim  that  the  deed,  or  as  much 
thei'eof  as  purports  to  conr^  the  triangular 
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fiece  of  lanfl  In  fflspute,  Is  cleariy  void  by 
force  of  BectloB  4042  of  tiie  Croneral  Statutes, 
prohibiting  tbe  aalo  of  disputed  titles;  but 
tbe  Goort  fonnds  Its  Judgment  not  only  upon 
the  failure  of  the  plaintiff  to  shew  a  legal 
title  In  himself,  bat  also  upon  Its  conclusion 
of  fact  tiiat  the  defendants  have  established 
a  title  In  fhemselres  by  adverse  possession 
for  more  than  15  years,  and  unless  the  court, 
in  reaching  this  conclusion,  adopted  some  er- 
loneoBS  principle  of  law,  or 'has  found  some 
material  fact  necessarily  inconsistent  with 
tbe  conclusion  reached,  the  Judgment  must 
stand.  The  plaintiff  urged  In  argument  that 
the  finding  suggests  some  doubt  whether  the 
adverse  possession  found  by  the  court  cover- 
ed the  whole  of  the  triangular  piece  of  land 
in  dispute.  We  do  not  so  read  the  finding. 
The  title  of  tbe  defendants,  by  adverse  poe- 
sesslon,  to  this  triangular  piece  of  land— its 
apex  being  at  the  intersection  of  Ann  street 
with  the  public  highway  called  "Water 
Street,"  bounded  on  one  side  by  the  Benger 
fence  and  on  the  other  by  this  public  high- 
way—is distinctly  put  in  issue  by  the  plead- 
ings, and  the  Judgment  finds  this  issue  for 
tbe  defendants;  and  In  its  flniiing  the  court 
states  tliat  this  piece  of  land  thus  bounded 
has  since  1884  been  continuously  in  the  ad- 
verse possession  of  the  defendants  and  of 
their  predecessors  in  title.  As  we  are  satis- 
fled  there  Is  no  error  in  this  finding,  the  er- 
roni  assigned  In  tbe  appeal  in  respect  to  the 
finding  of  the  court  that  the  plaintifl  had  fail- 
ed to  establish  a  legal  title  in  himself  to  this 
land  become  Immaterial.  The  orrers  assign- 
ed which  call  for  any  special  notice  relate 
mainly  to  certain  evidential  facts  which  the 
coort,  at  the  request  of  tbe  plaintiff,  has  In- 
corporated in  the  finding,  and  which  the 
plaintiff  claims  are  legally  Incofnslstent  with 
tbe  fact  of  contlnuons  adverse  possession  by 
tbe  defendants  for  more  than  15  years,  found 
by  the  court,  and  upon  which  its  Judgment 
rests.  Adverse  possession  is  a  question  of 
fiict,  and,  wb«i  found  by  the  trial  court,  vrlll 
not  be  reviewed  by  this  court  as  a  conclusion 
from  evidential  facts,  unless  it  appears  that 
these  facts,  or  some  of  them,  are  legally  or 
logically  necessarily  inconsistent  with  that 
conclusion.  Tbe  evidential  facts  relied  on  by 
the  plaintiff  are  not  of  this  character.'  Tbe 
Cact  tliat  the  defendants,  while  occupying  the 
land  as  a  lumber  yard,  piled  the  lumber  so 
high  as  to  be  an  annoyance  to  Mrs.  Benger, 
then  occupying  the  Benger  house,  and,  at  her 
request,  piled  the  lumber  so  as  to  avoid  that 
annoyance.  Is  not  necessarily  inconsistent 
with  the  continuous  adverse  possession.  The 
fact  that  one  of  the  defendants,  while  testi- 
fying in  the  trial,  was  asked  upon  cross-ex- 
amination if,  in  occupying  the  land,  he  had 
tbe  Intention  of  holding  adversely  to,  and  so 
acquiring  title  against,  the  person  to  whom 
the  land  rightfully  belonged,  and  answered 
that  he  did  not,  but  that  he  occupied,  claim- 
ing that  his  father's*  deed  gave  title  to  tbe 
property,  did  not  determine  the  question  of 


adverse  user,  nor  conctnde'tte  Octfendasii 
from  setting  up  title  to  the  land  through  ad- 
verse possessloo.  The  fact  that  the  defend- 
ants, in  using  the  land,  of  which  they  bad 
taken  possession  as  a  lumber  yard,  have  not 
actually  used  that  portion  lying  north  of  tlie 
small  gate  mentioned,  by  depositing  lumber 
thereon,  or,  so  far  as  appears,  in  any  other 
way— the  space  between  the  road  and  tbe 
Benger  fence  being  too  narrow  to  make  sucb 
use  practicable— and  that  one  of  the  plain- 
tUTs  grantors  stored  bis  rewboat  thereon, 
without  objection,  in  tbe  winter,  for  many 
years  since  the  entry  of  the  defendants,  is 
not  necessarily  inconsistent  with  the  defend- 
ants' adverse  possession  of  the  wliole  pie43e 
of  land,  as  foimd  by  the  court  The  fact  tlut 
the  small  gate  was  used  as  a  means  of  in- 
gress and  egress  to  the  rear  of  the  Benger 
house,  and  other  facts  relied  on  by  tbe  plain- 
tiff, are  evidential,  and  not  necessarily  con- 
'cluslve  against  the  actual,  continuous,  and 
adverse  possession  found  by '  the  court. 
Wbethw  or  not  the  plaintiff  has  a  right  of 
way  of  any  kind  from  his  small  gate  to  Wa- 
ter street  is  a  question  not  passed  upon  by 
the  court,  nor  concluded  by  tbe  Judgment 

It  appears  that  William  H.  Benger  died  in 
1870,  leaving  two  sons  (the  plaintiff's  gran- 
tors), a  daughter,  and  a  widow;  that  the 
daughter  died  unmarried  and  without  issue 
in  1888;  that  the  widow  died  in  1901;  that 
no  administration  upon  Benger's  estate  was 
taken  out;  that  one  of  the  sons  resided  else- 
where, and  the  widow  continued  to  reside  in 
tbe  Benger  bouse  until  her  death;  that  tbe 
land  lying  westerly  of  the  Benger  fence  has 
been  In  the  possession  of  William  H.  Benger 
and  his  family  contioupusly  from  1856  until 
deeded  to  the  plaintiff.  It  does  not  appear 
that  there  was  ever  any  family  settlement  or 
distribution  of  Benger's  estate. 

Section  1109  of  the  General  Statutes  of 
1902,  limiting  a  right  of  entry  to  15  years, 
provides  "that  the  limitation  herein  prescrib- 
ed shall  not  begin  to  nm  against  tbe  right 
of  entry  of  any  owner  of  a  remainder  or  re- 
versionary Interest  in  real  estate,  wlilcta  is  in 
the  adverse  possession  of  another,  until  the 
expiration  of  tbe  particular  estate  preceding 
such  remainder  or  reversionary  estate." 

Upon  this  state  of  facta  alone  the  plaintiff 
claimed  that  tbe  possession  of  the  defendants 
could  not  tinder  the  provisions  of  tbe  statute, 
ripen  into  a  title  by  adverse  possession,  ^s 
against  the  children  of  William  H.  Benger, 
prior  to  the  death  of  bis  widow.  The  claim 
is  obviously  without  merit  Tbe  complaint  in 
this  action,  which  is,  in  substance,  an  action 
of  ejectment  brought  by  an  alleged  owner 
out  of  possession  against  the  person'  In  pos- 
session, IS  framed  in  pursuance  of  tbe  pro- 
vision? of  section  4053  of  the  General  Stat- 
utes of  19<K2.  This  section  was  first  enacted 
in  1893  (Pub.  Acts  1893,  p.  237,  c.  66).  The 
language  used  is  very  broad,  and  may  in- 
clude legal  claims  proper  to  be  tried  to  a 
Jury,  as  well  as  equitable  claims  prop^  to 
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be  tried  by  a  court  of  equity.  But  In  pro- 
ceedings under  the  act,  such  legal  claims 
must  be  tried  and  determined  under  the  laws 
and  practice  of  this  state,  as  In  other  cases. 
Miles  T.  Strong,  68  Conn.  273,  277,  287,  36 
Atl.  65.  Whether  or  not  a  cause  of  action 
which  is.  In  substance,  an  action  of  eject- 
ment, and  nothing  more,  is  properly  stated 
In  a  complaint  framed  to  meet  the  require- 
ments of  the  special  equitable  remedy  pro- 
yided  by  this  act,  is  a  question  the  parties 
have  not  raised  in  this  case.  But  if  such  a 
cause  of  action  can  properly  be  tried  under 
cover  of  this  proceeding,  it  must,  -.vhen  its 
real  nature  is  disclosed  and  defined  by  the 
pleadlnc^  be  substantially  tried  \ud  deter- 
mined as  an  action  of  ejectment  The  par- 
ties are  entitled  to  a  Jury  trial,  and  the  plain- 
tiff, alleging  an  otrnership  in  fee,  must  pre- 
vail on  the  strength  of  his  own  title,  and  not 
merely  on  the  weakness  of  the  defendant's 
tiUe.  Miles  V.  Strong,  68  Conn.  273,  36  Atl. 
66;  Cahlll  v.  Cahill,  76  Conn.  622,  523,  54  Atl. 
201,  732,  60  li.  B.  A.  706;  Id.,  76  Conn,  642, 
646,  648,  67  Atl.  284.  If,  therefore,  the  plaln- 
tlfTs  action  is  maintainable  under  this  stat- 
ute, the  superior  court  did  not  err  in  ruling 
that,  in  cases  brought  "by  a  person  out  of 
possession  against  a  person  In  possession, 
there  being  no  other  parties  of  record,  if  the 
plaintiff  falls  to  show  that  he  has  any  title  or 
Interest  in  the  property,  the  defendant  Is  en- 
titled to  Judgment  although  he  fail  to  show 
tttie  In  himself." 

There  Is  no  errur  in  the  Judgment  of  the 
superior  court. 


(Mt  Fa.  236) 

McCONWAT  V.  cm  OP  PHILADBLPHIA. 

(Supreme  Oonrt  of  Pennsylvania.      May  16, 

1804.) 

DKTrcnVK  STBEETB— AOnOR  WOM  IlfJUBIKS. 

1.  Where,  in  order  to  cross  an  unpaved  itreet 
in  muddy  weather,  the  cltiiens  placed  boards 
at  the  crosging,  a  boy  who  falls  from  such 
boards  and  is  mjured  cannot  recover  against 
the  dty. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  James  McOonway,  by  his  father 
and  next  friend,  against  the  city  of  Phila- 
delphia. From  an  order  refusing  to  take  off 
a  nonsuit  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  court 
below  (Brfigy,  J.): 

"Notwithstanding  the  case  of  Schively  r. 
Jenkintown  Boroui^  180  Pa.  196,  36  Ati. 
764,  I  will  enter  a  nonsuit  in'  this  case,  and 
I  will,  for  the  purpose  of  enlightening  coun- 
sel in  the  argument  that  will  follow,  briefly 
Indicate  my  reasons  therefor.  The  testimony 
shows  that  four  or  five  small  boys,  the  plain- 
tiff ?)^ng  about  seven  years  of  age,  were 
playing  soldiers.  They  came  down  the  street 
in  single  file,  and  as  they  reached  the  comer 

TL  8«*  HanldpU  OorporattoBi^  voL  M^  Osst. 
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of  this  street  they  proceeded  to  cross  over 
the  street  which  was  unpaved.  Th^  walk- 
ed upon  a  plank,  or  board,  or  what  some 
call  a  beam,  which  was  a  piece  of  wood  ez- 
actiy  six  inches  wide  and  four  inches  thick, 
and  about  nine  or  ten  feet  long.  The  boys 
proceeded  along  with  safety  until  this  plain- 
tiff started  across  the  board.  He  was  next 
to  the  last  boy  in  line,  and  as  he  got  half 
way  across  he  was  notified  by  his  brother, 
who  was  the  last  boy,  and  who  did  not  step 
on  the  plank,  but  stayed  on  the  pavement 
that  they  were  forbidden  to  go  across  that 
board  onto  the  other  side  of  the  street  by 
their  parents;  and  the  plaintiff  turned  around 
to  come  back,  and,  in  turning,  the  board, 
which  was  wobbly,  as  he  said,  as  he  walked 
across,  threw  him,  or  he  fell,  and  he  broke 
his  arm. 

"Now,  this  was  an  unpaved  street,  and  It 
cannot  be  negligence  on  the  part  of  the  city 
to  have  a  street  unpaved,  because  they  have 
the  right  not  to  pave  a  street,  if  they  see 
proper  to  do  so,  until  the  time  arrives  when, 
in  the  Judgment  of  the  city  authorities.  It 
Is  necessary  and  proper  to  pave  the  street 
Therefore,  there  is  no  negligence  in  not  hav- 
ing the  street  paved.  An  unpaved  street 
must  necessarily  in  bad  weather  be  muddy 
and  slippery,  and  must,  if  wagons  and  horses 
traverse  it  become  rutty,  or  have  ruts  in  it 
It  appears  that  somebody,  probably  the 
neighbors — ^there  being  no  evidence  that  it 
was  the  city  at  all,  or  any  agent  of  the  city 
—for  their  convenience,  and  to  enable  them 
to  walk  across  this  muddy  road  or  street 
when  it  was  muddy,  had  put  down  pieces 
of  boards' and  other  things,  pieces  of  tin, 
which  they  stepped  on  In  crossing  this  street 
The  only  necessity  for  stuping  on  those 
things  was  to  keep  their  shoes  from  being 
soiled  by  the  mud.  They  could  have  walked 
in  the  mud,  if  they  saw  proper  to  do  it 
Therefore,  the  question  is— as  this  board  on 
which  the  boy  fell  had  been  in  the  street 
undoubtedly  long  enough  to  give  pie  dty  no- 
tice of  it  being  there,  as,  if  the  last  witness 
is  to  be  believed,  and  'he  appeared  to  be  a 
reliable  one.  It  was  there  at  least  two  weeks, 
there  Is  no  question  of  notice  to  the  dty, 
or  constructive  notice— but  the  question  is 
whether,  in  any  unpaved  street,  which  was 
muddy  in  rainy  weather,  or  when  the  frost 
came  out  of  the  ground,  it  was  negligence 
in  the  dty  authorities  not  to  remove  boards 
and  planks  which  dtizens  had  put  down 
there,  so  they  could  cross  the  street  without 
getting  their  feet  muddy.  I  cannot  see  how 
the  dty  authorities  could  have  said,  'We  will 
not  allow  you  to  have  boards  there  to  walk 
on  to  keep  your  feet  dean,'  and  as  I  do  not 
think  it  was  negligence  not  to  remove  i^  I 
do  not  see  that  there  was  any  negligence  at 
ail,  and  for  that  reason  I  enter  a  nonsuit 

"I  have  not  touched  the  question  of  prox- 
imate cause,  as  what  I  have  already  said 
does  not  make  that  necessary.  I  do  not 
mean  to  say  that  there  might  not  be  some- 
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tbins  In  it    I  think  It  Is  nther  dose,  bat 
I  do  not  decide  it  on  that  ground." 

Argued  before  MITCHSLL,  0.  J.,  ,and 
FELL,  BROWN,  MESTRBZAT,  and 
THOMPSON,  JJ. 

O.  J.  Hepburn  and  J.  Barton  Rettew,  for 
appellant.  Harrjr  T.  Kingston,  Asat.  City 
SoL,  Joseph  8.  MacLangblin,  and  John  Lb 
Kinsey,  City  Sol.,  for  appellee. 

PEB  CT7RIAM.  In  Scbively  T.  Jenkln- 
town,  180  Pa.  196,  86  Atl.  764,  there  was 
a  board  walk  of  long  standing  but  which  had 
been  allowed  to  get  out  of  repair,  and  the 
neighbors  or  persons  using  it  bad  thrown 
down  boards  from  time  to  time  for  tempo- 
rary use  In  keeping  out  of  the  mud.  At  the 
point  where  the  accident  occurred  the  prin- 
cipal witness,  as  quoted  In  the  report,  testi- 
fied that,  "the  bank  being  pretty  high,  some 
18  Inches  above  the  gutter,  and  rounded,  I 
haye  known  people  to  step  on  these  boards 
and  slip."  In  one  view  of  the  evidence, 
therefore.  It  was  a  place  of  danger,  especial- 
ly about  dusk,  when  tbe  accident  had  hap- 
pened, and  the  negligence  of  the  borough  in 
permitting  it  to  remain  in  that  condition  was 
necessarily  a  question  for  the  Jury.  In  the 
present  case,  under  the  facts  as  stated  by  the 
learned  Judge  In  entering  the  nonsuit,  there 
was  no  sufiScient  evidence  to  warrant  the  in- 
ference that  the  place  was  dangerous  and 
that  the  city  was  negligent  in  permitting  the 
board  to  remain  there. 

Jndgmoit  affirmed. 


(M»  Pb.  UT) 

WADLINGER  ▼.  FIRST  NAT.  BANK  OF 

MINERSVILLB. 

(Supreme   Court   of    Pennsylvania.     May    16, 

1904.) 

nXDQE— BIGHTS  Of  PUEOOKS— TRANBIXB  OP 
STOCK. 

1.  Where,  on  a  pledge  of  corporate  stoclL 
tbe  pledgee  was  nven  an  irrevocable  power  of 
attorney  to  transler  it,  and  the  owner  collected 
tbe  dividends  for  six  years  after  the  pledge,  and 
two  years  thereafter  the  pledgee  took  iudgment, 
and  five  years  thereafter  brought  scire  facias 
to  revive  it,  but  no  Judgment  was  entered,  and 
nearly  thir^  years  have  elapsed  from  the  pledge 
of  the  stock,  and  the  owner  is  dead,  the  pledgee 
cannot,  in  a  bill  against  the  corporation  issuing 
tbe  stock,  compel  a  transfer  without  making 
representatives  of  the  deceased  owner  parties 
thereto. 

Appeal  from  Court  of  Common  Pleas, 
Scbnylklll  County. 

BUI  by  John  Wadlinger,  to  the  nse  of  tite 
Pottsvllle  Bank,  against  the  I'lrst  National 
Bank  of  Minersville,  to  compel  a  transfer 
of  stock.  Decree  for  plaintiff,  and  defendant 
appeals.    Reversed. 

The  following  facts  were  reported  by  the 
court  below  (Marr,  J.): 

"(1)  That   John    Wadlinger,   on   April    10, , 
1872,  executed  an  irrevocable  power  of  attor- 
ney to  Henry  Saylor,  president  of  the  plaintiff 


bank,  for  the  transfer  of  10  shares  of  tbe  cap- 
ital stock  of  the  defendant  bank,  and  deliv- 
ered the  same,  with  the  certificate  of  stock  at- 
tached, to  tbe  complainant  In  this  proceed- 
ing. 

"(2)  Tliat  this  certificate  of  stock  was  to  be 
held  by  the  plaintiff  as  collateral  security  for 
the  Indebtedness  of  Wadlinger  to  the  bank. 

"(3)  That  In  1880,  July  14th,  a  Judgment  by 
agreement  for  $6,600  was  entered  In  favor  of 
tbe  bank  and  against  Wadlinger,  and  In  1885 
a  sd.  fa.  was  Issued  to  revive  same,  when 
service  of  the  writ  was  accepted.  No  affida- 
vit of  defense  was  filed,  but  no  Judgment  of 
revival  was  entered. 

"(4)  That  the  plaintiff  bank  diMonUnned 
business  in  1878,  and  Nicholas  Hebllcb,  now 
deceased,  was  chosen  secretary  by  Its  board 
of  directors,  and  its  safe,  books,  and  papers 
were  placed  In  bis  possession  for  safe-keep- 
ing and  collection,  and  after  his  decease  the 
certificate  of  stock  and  power  of  attorney 
were  found  In  a  wallet  In  the  safe  belonging 
to  the  bank  and  In  Hebllch's  office. 

"(6)  That  John  Wadlinger  died  four  or  five 
years  ago,  and  at  no  time  after  1878  did  he, 
or  any  person  for  him  or  in  bis  behalf,  make 
any  claim  to  said  bank  stock,  or  to  the  divi- 
dends declared  upon  same,  although  the  stock 
remained  upon  the  books  of  tbe  bank  in  Ills 
name. 

"(6)  That  at  the  present  time  all  the  divi- 
dends declared  upon  said  stock  since  1878  re- 
mained in  defendant  bank,  and  have  not  been 
claimed  by  any  party  or  person  ezc^t  the 
complainant  in  this  bilL 

"(7)  That  no  question  as  to  tbe  rights  of 
third  parties  arise  In  this  case,  and  that  the 
defendant  bank  is  simply  a  stakeholder  or 
trustee. 

"(8)  That  there  is  no  evidence  showing  pay- 
ment of  judgment  against  Wadlinger  or  his 
indebtedness  to  the  plaintiff  bank." 

The  conclusions  of  law  were  as  follows: 

"(1)  That  the  delivery  of  a  certificate  of 
stock,  accompanied  with  an  Irrevocable  power 
of  attorney  to  transfer  same,  duly  executed, 
carries  a  good  title  to  the  stock. 

"(2)  That  the  holder  of  a  certificate  of 
stock,  with  an  Irrevocable  power  of  attcHii^ 
annexed  to  same  for  its  transfer,  has  a  right 
to  demand  the  transfer  of  the  stock,  and  can 
claim  the  dividends  belonging  to  same  de- 
clared after  tbe  execution  of  the  power  of  at- 
torney and  the  delivery  of  same  with  the  cer- 
tificate of  stock,  (mless  said  dividends  have 
been  paid  to  the  party  In  whose  name  the 
stock  stands  upon  the  books  of  tbe  company. 

"(3)  That  the  doctrine  of  laches  and  tbe 
statute  of  limitations  do  not  apply  to  a  trus- 
tee or  stockholder  when  their  liability  or  the 
rights  of  third  parties  are  not  Involved." 

The  court  entered  a  decree  directing  the 
transfer  of  stock  and  an  accounting  for  divi- 
dends. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  THOMPSON, 
JJ. 
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George  M.  Roaas,  for  appellaat  Vf.'  1*. 
Knmet  and  H.  O.  Beditel,  for  appellea 

UITOHBUi,  a  J.  This  decree  most  be 
reversed  for  want  of  parties  necessary  to 
KBtoin  It  The  learned  Judee  below  was 
clearly  right  on  the  general  principle  «f  law 
that  the  holder  of  a  certificate  of  stock,  with 
an  IneTocable  power  of  attorney  from  the 
Owner  to  transfer  it,  has  the  Indicia  of  prop- 
erty, and  has  and  may  convey  a  good  title 
by  transfer.  Llghtner's  Appeal.  82  Pa.  801; 
Shattnck  y.  American  Cement  Go.,  206  Fa. 
187,  64  Atl.  785;  Cochran  t.  Fox  Chase 
Bank,  209  Fa.  34,  58  Atl.  117.  But  In  the 
frceent  case  the  complainant  bank  does  not 
daim  as  owner,  but  as  pledgee  for  a  debt  of 
the  legal  plaintiff,  Wadlinger.  The  original 
debt  for  which  the  stock  was  pledged  was 
kmg  ago  admittedly  barred  by  the  etatnte  of 
Umitatlons,  and  eren  the  Judgment  entered 
in  1880,  if  for  the  same  debt — which  may  be 
implied,  but  is  not  specifically  found—was 
presumably  paid  before  the  filing  of  this  bill 
in  1903,  for,  although  a  scire  facias  was  i»- 
sned  in  1885,  no  Judgment  of  revival  was 
ever  bad  upon  it.  The  mnning  of  the  statute 
on  the  debt  would  not  necessarily  bar  a  recov- 
ery on  the  collateral,  but  it  is  a  circumstance 
to  b*  considered.  John  Wadlinger,  the  pledg- 
or, certainly  continued  to  assert  his  title  to 
the  stock  down  to  about  1878  by  drawing 
the  dividends.  After  that  neither  party  did 
anything.  The  plaintiff  bank  went  out  of 
business  in  1878,  and  though  it  got  a  Judg- 
ment against  Wadlinger  in  1S80,  and  Issued 
a  scire  facias  to  revive  in  1886,  it  proceeded 
no  further,  made  no  levy  or  other  effort  to 
get  possession  of  the  stock,  or  even  notified 
the  defendant  bank  of  its  title  as  pledgee 
until  1903.  On  ttie  other  hand,  Wadlinger 
did  nothing  to  assert  his  title  by  collecting 
dividends  or  otherwise  after  1878  down  to 
his  death,  stated  as  "five  years  ago." 

On  this  evidence  the  court  below  found 
that  Wadlinger  had  abandoned  bis  owner- 
ship. But  it  is  clear  that  his  estate  cannot 
be  deprived  of  an  apparent  asset  without  a 
bearing.  If  he  were  alive  he  would  be  a  neo 
easary  party  to  tills  foreclosure  of  his  pledge, 
and.  now  that  it  appears  that  he  ia  dead, 
bis  representativea  are  entitled  to  their  day 
In  court  Had  the  plaintiff  bank  presented 
the  certificate  and  warrant  of  attorney  and 
secured  a  transfer  in  Wadlinger's  lifetime, 
it  would  thus  have  completed  its  legal  title, 
and  put  the  burden  of  proof  on  him  to  show 
the  contrary ;  but  when,  after  his  death,  the 
bank  made  claim  admittedly  as  pledgee,  his 
representatives  became  necessary  parties. 
Whether  he  did  abandon  his  property  in  the 
stock,  or  whether  the  debt  was  not  enforced 
because  it  was  otherwise  paid,  are  questions 
in  which  his  representatives  are  directly  in- 
terested, and  on  which  they  may  be  expected 
to  have  the  evidence,  if  after  this  lapse  of 
time  there  is  any.  The  dividends  presumably 
were  due  when  they  were  declared,  and  the 


right  to  them  apparently  remained  la  Wad- 
linger under  the  terms  of  the  pledge,  for  he 
dollected  them  without  objection  down  to 
1878.  The  burden  of  proof  as  to  his  aban- 
donment of  his  right  to  them  was  upon  com* 
plalnant,  and  on  this,  aa  on  the  other  que*, 
tlons  in  the  case^  his  representativea  west 
necessary  parties. 
Decree  reversed. 


(WHd.En) 
WILSON.  GIiOSB  It  GO.  ▼.  PBITOHETT. 
(Court  of  Appeals  of  Maryland.    June  8,  1901.) 

BALKS  —  COHTBACTS  —  rRATTD     OT    BAI.E8IfAR  — 
DXFBRSBS— BVIDBNCB— mSTBUCTIONB. 

L  Where  a  portion  of  evidenoa  objected  to 
aa  a  whole  is  admiwible,  the  objection  ia  prop- 
erly overruled. 

2.  A  motion  to  strike  out  evidence  as  a  whole 
ti  properly  refused  where  a  portion  of  tiie  evi- 
dence is  admissible. 

3.  Where,  in  an  action  on  a  contract  for  the 
■ale  of  certain  articles,  defendant  alleges  that 
plaintiff  procured  the  contract  through  fraud, 
evidence  is  admissible  that  plaintiff  repreamted 
that  he  was  selling  the  articles  to  defendant  and 
another  dealer,  and  In  fact  made  aales  of  simi- 
lar articles  to  several  firms,  as  Bhowing  he  was 
induced  to  execute  the  contract  through  fraud. 

4.  An  illiterate  purchaser  of  articles  under 
written  contract  is  estopped,  by  his  failure  to 
Inform  himself  of  its  contents  by  having  per- 
sons not  interested  read  It  to  him,  from  avoid- 
ing the  contract  because  of  ignorance  of  its 
contents,  but  ia  not  precluded  from  showing 
that  be  was  induced  to  sign  through  fraud. 

5.  Where  a  salesman  of  plalntiffis  procured 
the  sale  of  their  goods  to  defendant  by  false 
statements  as  to  the  extent  of  sales  made  or  t6 
be  made  of  the  same  kind  of  goods  to  other 
dealers,  they  cannot  be  permitted  to  profit  by 
the  fraud,  Uiough  they  were  not  bound  by  the 
statements. 

0.  Where  a  defense  of  fraud  in  obtaining  a 
contract  of  sale  of  goods  was  supported  by  evi- 
dence, an  instruction  to  find  for  plaintiff  for  the 
contract  price  of  the  Roods  if  defendant  execut- 
ed the  contract  and  plaintiff  delivered  the  goods, 
which  had  not  been  paid  for,  was  properly  mod- 
ified by  adding  "unless  defendant  was  induced 
to  slen  the  contract  by  plaintiiTs  false  repr^ 
sentatlona." 

Appeal  from  Circuit  Court,  Dorchester 
County;  Cbas.  F.  Holland,  Judge. 

Action  by  Wilson,  Close  &  Co.  against 
William  O.  Prltchett  From  a  Judgment  fw 
defendant  plaintiffs  appeal.    Affirmed. 

Argued  before  McSHERRT,  a  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGB^  and 
8CHMU0KBR,  JJ. 

Clement  Sullvaoek  for  appellant!.  Oolda- 
borough  &  Fletcher,  for  appellee. 

SCHMUCKER,  J.  The  appellants  aoed 
the  appellee  in  the  circuit  court  for  Vop- 
Chester  county  in  assumpsit  on  a  written 
contract  for  the  sale  of  certain  patent  med- 
icines and  flavoring  extract&  The  appellee, 
as  defendant  filed  the  general  Issue  pleas, 
and  also  a  special  plea  asserting  that  the 
plaintiffs  bad  procured  the  contract  through 
fraud.    The  verdict  and  Judgment  having 

f  4.  8m  Sales,  voL  tt.  Cant.  Dig.  i  It. 
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bem  for  the  defendant,  tbe  plaintUfB  ap- 
pealed. The  record  contains  four  exceptions 
to  tbe  court's  rulings  on  evidence  and  one 
to  Its  action  on  the  prayers. 

Tbe  plaintlffB  are  manufacturing  Omg- 
glsts  In  Iowa  City,  Iowa,  and  the  defend- 
ant Is  engaged  in  the  grocery  business  at 
Cambridge,  Md.,  and  Is  an  illiterate  person. 
The  written  contract  In  qneatlon  Is  some- 
wbat  unusual  In  form.  It  consists  of  a  sheet 
of  paper  headed  "Advertising  That  Pays^" 
on  which  appears  a  list,  constituting  an  as- 
sortment, of  goods,  with  their  respective  pri- 
ces, amounting  In  the  aggregate  to  $186,  to- 
gether wltb  the  details  of  a  scheme  by  which 
the  plaintiffs,  as  vendors,  warrant  the  qual- 
ity of  tbe  goods,  undertake  to  do  certain 
ttalngs  to  assist  In  their  advertisement  for 
the  be^eflt  of  the  vendee,  and  guaranty  blm 
a  fixed  profit  on  the  sale  of  them.  In  the 
body  of  this  scheme  It  Is  stated  that  the 
authority  of  the  salesman  Is  limited  to  tak- 
ing orders  on  the  regular  forms  of  the  ven- 
dors, and  that  the  latter  will  not  be  bound 
by  his  representations  or  agreements  unless 
they  are  Indorsed  upon  tbe  order.  On  the 
back  of  this  sheet  appears  an  order  for  the 
goods,  addressed  to  tbe  vendors,  as  follows: 
"Oeotlemen— Please  ship  the  goods  ber^n 
described  f.  o.  b.  Iowa  Glty,  Iowa,  on  terms 
and  conditions  herein  stated,  all  of  which  we 
have  carnally  read  and  find  complete  and 
satisfactory.  We  understand  that  agreement 
to  be  binding  must  be  noted  hereon."  To 
this  Is  appended  the  signature  of  the  defend- 
ant as  the  vendee,  and  also  that  of  the  sales- 
man, as  well  as  an  acv^tance  sd^^ed  by 
tbe  vendora 

▲t  the  trial  of  the  case  below,  the  plain- 
tiffs having  offered  evidence  tending  to  prove 
the  ezecntlon  and  delivery  of  the  contract, 
and  the  shipment  of  the  goods  in  accordance 
therewith,  and  the  failure  of  the  defendant 
to  pay  tpr  them,  the  latter  offered  his  own 
testimony  as  to  his  residence  and  occupation 
and  his  Inability  to  read  or  to  write  beyond 
signing  bis  own  name.  He  further  testi- 
fied to  the  following  facts:  On  March  17, 
1003,  Joseph  Wonn,  the  plaintiffs'  salesman, 
came  to  his  store  in  Cambridge,  and  offered 
to  s<!ll  Mm  the  goods  described  in  the  con- 
tract. No  bargain  was  made  at  th^t  visit, 
bnt  Wonn  returned  to  tbe  store  at  about  8 
o'dock  In  the  evening  of  the  same  day,  and 
urged  tbe  defendant  to  buy  tbe  goods,  say- 
ing that  he  would  leave  town  In  tbe  morn- 
ing. He  at  the  same  time  assured  the  de- 
fendant that  none  of  the  tame  kind  of  goods 
had  been  sold  to  any  otber  person  In  Cam- 
bridge, although  be  expected  to  sell  one  as- 
sortment of  tbem  to  a  dry  goods  merchant. 
He  also  said  that  be  was  not  permitted  to 
sell  more  than  two  assortments  of  tbem  in 
any  one  town  or  community,  one  to  a  grocer 
and  tbe  otber  to  a  dry  goods  man.  The  de- 
fendant also  testified  that  when  Wonn  urged 
bim  to  order  an  assortment  of  tbe  goods  be 
told  Wonn  of  bis  Inability  to  read  or  write 


beyond  signing  his  name,  whereupon  tbe 
latter  read,  or  pretended  to  read,  the  contract 
to  him,  but  did  not  read  the  portion  of  it  re- 
lating to  the  extent  of  bis  own  authority: 
that  the  defendant,  before  signing  the  order 
for  the  goods,  objected  to  what  might  be  the 
eost  of  tbe  freight  on  tbe  goods  from  Iowa 
City,  whereupon  Wonn  said  that  he  guar- 
antied, that  the  freight  would  not  be  over 
9LS0  or  $2;  that  the  defendant,  upon  the 
faith  of  the  various  statements  and  rep- 
resmtatlons  so  made  to  him  by  Wonn,  rigned 
tbe  order  proffered  to  him  by  tbe  latter  for 
the  goods.  When  the  goods  arrived  at  Cam- 
bridge, the  freight  on  tbem  amounted  to 
$8.60,  which  the  defendant  refused  to  pay, 
and  the  goods  were  not  delivered  to  blm.  He 
at  once  caused  his  clerk  to  write  for  him  to 
the  plaintiffs.  Informing  them  of  the  situa- 
tion, and  refusing  to  take  the  goods  unless, 
tbey  would  act  fairly  with  him.  A.  day  or 
two  after  that  he  discovered  that  Wonn  bad 
already  sold  similar  assortments  of  the  plain- 
tiffs' goods  to  two  otber  groc«v  in  Cambridge 
at  the  time  when  he  Induced  him  to  sign  tbe 
order  for  bis  assortment 

To  the  admission  of  all  of  this  testimony, 
and  more  of  like  tenor,  given  by  the  defend- 
ant, the  plaintiffs  objected  by  a  single  ob- 
jection, but  the  court  overruled  tbe  objection, 
and  admitted  the  evidence,  and  tbe  plain- 
tiffs took  their  first  exception.  There  was 
no  error  on  tbe  part  of  tbe  learned  judge  be- 
low In  overruling  this  objection  for  some  por- 
tions of  tbe  testimony  thus  objected  to  In 
bulk  were  clearly  admissible,  and  when  such 
Is  tbe  case  It  is  not  error  to  overrule  the  ob- 
jection. Morrison  v.  Whiteside,  17  Md.  408, 
70  Am.  Dec.  661;  Bverett  v.  Neff,  28  Md.  184; 
Burgoon  y.  Bixler,  66  Md.  389,  88  Am.  Bep. 
417. 

Th!e  second  exception  was  taken  to  the 
oonrt'B  refusal  to  grant  a  motion  made  by  the 
plaintiffs  to  strike  out  this  testimony  of  tbe 
defendant  as  a  whole.  This  motion  was  prop- 
erly refused,  for  tbe  same  reason  that  the 
original  objection  to  the  admission  of  the 
testimony  was  overruled. 

Tbe  third  exception  was  to  the  admission 
of  tbe  whole  of  the  testimony  of  the  defend- 
ant's clerk,  Beld,  as  well  as  to  tbe  over- 
ruling of  a  motion  to  exclude  It  from  the 
jury  after  It  bad  been  admitted.  This  wit- 
ness testified  that  he  was  present  at  the 
Interview  between  tbe  plaintiffs'  salesman, 
Wonn,  and  the  defendant,  when  tbe  contract 
for  the  purchase  of  the  goods  was  signed. 
He  heard  tbe  defendant  tell  Wonn  that  he 
oould  not  read,  and  also  beard  Wonn  read. 
or  pretend  to  read,  the  contract  to  him. 
Tbe  witness  corroborated  in  detail  the  de- 
fendant's account  of  the  statements  and  as- 
surances made  to  him  by  Wonn  at  tbe  time 
of  signing  tbe  contract  As  certain  portions 
of  this  witness'  testimony  were  clearly  ad- 
missible, there  was  no  error  In  overmllng 
this  exception. 

The  fourth  exception  was  taken  to  the  ad- 
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mlaslon  of  the  evidence  ot  Hilton  O.  Richard- 
son and  D.  B.  Hneston  that  they  were  gro- 
cers in  business  at  Cambridge,  and  that  on 
March  17,  1903,  Wonn,  as  salesman  of  the 
plaintiffs,  had  sold  to  them  assortments  of 
goods  similar  to  the  one  sold  to  the  defend- 
ant, and  that  the  sales  to  them  were  made 
before  the  sale  to  the  defendant.  We  think 
this  evidence  was  properly  admitted  onder 
the  pleadings  in  the  case.  The  defendant 
was  not  at  liberty  to  introduce  parol  evi- 
dence to  vary  the  terms  of  bis  contract  of 
purchase  which  was  in  writing,  but  he  coald 
stiow  by  such  evidence  that  he  was  induced 
to  sign  the  contract  through  fraud  (Hum  v. 
Soper,  6  Har.  &  J.  276 ;  Davis  v.  Hamblln,  61 
Md.  640);  and  that  could  be  done  notwith- 
standing the  fact  that  the  evidence  contra- 
dicted declarations  of  the  defendant  embod- 
ied in  the  written  contract  (Southern  Adver- 
tising Co.  V.  Metropole  Co.,  91  Md.  61,  46 
Atl.  513;  Willis  v.  Kern,  21  La.  Ann.  749). 
The  testimony  of  these  two  witnesses  tend- 
ed to  prove  the  falsity  of  the  statements  by 
which  the  plaintiffs'  salesman  induced  the 
defendant  to  make  the  contract  which  was 
the  cause  of  action. 

The  fact  of  the  defendant's  Illiteracy  did 
not  relieve  him  from  the  obligation  to  in- 
form himself  of  the  contents  of  the  contract 
by  having  it  read  to  him  by  some  one  whose 
Interests  were  not  antagonistic  to  his  own, 
before  be  signed  it,  and  he  was  estopped  by 
his  failure  to  do  so  from  avoiding  it  on  the 
ground  that  he  was  ignorant  of  its  contents. 
Oyc.  vol.  9,  p.  390;  Cooley  on  Torts,  i  488; 
Spitze  V.  Balto.  &  Ohio  R.  R,  Co.,  76  Md.  162, 
23  Atl.  307,  82  Am.  St  Rep.  378.  But  that 
obligation  on  his  part  did  not  prevent  him 
from  showing  that  he  was  induced  to  sign 
it  through  positive  fraud.  The  testimony  of 
the  two  witnesses  now  under  consideration 
did  not  relate  to  the  contents  of  the  contract 
of  sale.  It  tended  to  show  the  falsity  of  the 
statement  that  none  of  the  same  kind  of 
goods  had  been  sold  or  would  be  sold  to  any 
other  grocer  in  Cambridge,  where  the  defend- 
ant carried  on  his  business.  This  was  a  ma- 
terial statement,  and  the  defendant  testified 
that  he  had  relied  on  it  in  making  the  pur- 
chase. The  statement  was  made  by  the 
plaintiffs'  agent  in  the  ordinary  course  of  the 
employment  in  which  he  was  engaged,  and 
within  the  apparent  and  presumable  scope  of 
his  authority,  and  was  material  to  the 
transaction  with  the  defendant  Such  state- 
ments have  been  repeatedly  held  to  bind  the 
principal  as  part  of  the  res  gestte.  A.  &  B. 
Encycl.  (2d  Ed.)  vol.  1,  p.  1143;  Hambleton 
V.  Rhind,  84  Md.  491,  36  Atl.  597,  40  L.  R. 
A.  216;  Southern  Adv.  Co.  v.  Metropole  Co., 
supra.  Even  if  the  plaintiffs  were  not  bound, 
as  a  matter  of  contract  by  these  statements 
of  their  salesman,  made  in  the  ordinary 
course  of  the  employment  in  which  be  was 
engaged,  they  would  not  be  permitted  to  prof- 
it by  his  positive  fraud  in  procuring  the 


sale  of  their  goods  to  the  defendant  by  false 
statements  as  to  the  extent  of  sales  made 
or  to  be  made  of  the  same  kind  of  goods  to 
other  dealers  in  the  latter's  line  of  business 
In  the  same  community.  Mayer  v.  Dean,  116 
N.  Y.  556,  22  N.  B.  261,  6  L.  R.  A.  540;  Fer- 
guson V.  Rafferty,  128  Pa.  837,  18  Atl.  484, 
also  reported  with  full  notes,  supported  by 
numerous  authorities,  in  6  L.  R.  A.  S3. 

The  fifth  exception  is  to  the  action  of  the 
court  below  in  refusing  the  plaintifCs'  prayer 
as  offered  and  in  granting  it  as  amended 
by  the  court  The  prayer,  as  offered,  direct- 
ed the  jury  to  find  for  the  plaintiff  for  the 
contract  price  of  the  goods  and  interest  If 
they  found  from  the  evidence  that  the  de- 
fendant had  signed  and  delivered  the  con- 
tract to  the  plaintiffs,  and  that  they  had 
shipped  to  him  the  goods  therein  specified, 
and  that  he  had  not  paid  for  them.  To  this 
prayer  the  court  added  the  following  modi- 
fication: "Unless  the  jury  shall  further  find 
from  the  evidence  tliat  the  defendant  was 
induced  to  sign  the  contract  or  order  offered 
in  evidence  by  false  representations  of  the 
plaintiffs."  In  view  of  the  fact  that  the  de- 
fense of  fraud  In  obtaining  the  contract  sued 
on  was  set  up  in  the  pleadings,  and  of  the 
character  of  the  evidence,  to  which  allusion 
has  been  made  by  us,  tending  to  support 
that  defense,  it  was  the  duty  of  the  court 
to  submit  the  question  of  fraud  to  tlie  jury. 
As  the  plaintiffs'  prayer,  in  the  form  in 
which  they  offered  it  entirely  ignored  this 
issue  and  the  evidence  offered  in  its  support 
it  would  have  been  improper  for  the  court  to 
have  granted  the  prayer  without  the  modi- 
fication. 

Finding  no  error  In  the  action  of  the  court 
below,  we  will  affirm  the  judgment  appealed 
from.    Judgment  affirmed,  with  costs. 


an  Hd.  EU) 
CALLAWAY  v.  HUBNER  et  al. 
(Court  of  Appeals  of  Maryland.    June  9,  1904.) 
TsusTS— a4ijc  or  tbubt  fbopebtt— uiliobncb 

or    TBUBTKB— KVIDXNCB. 

1.  Trustees,  In  making  sales  of  the  trust  es- 
tate, must  with  a  view  of  obtaining  the  best 
terms,  act  with  the  diligence  a  prudent  owner 
would  observe  in  the  sale  of  his  own  property. 

2.  Evidence  on  the  hearing  on  an  application 
for  an  order  to  ratify  a  sale  of  trust  proper^ 
under  a  contract  giving  to  the  pnrchaser  an 
option  thereon  for  six  months  examined,  and 
held  to  show  that  the  trustees  failed  to  exercise 

E roper  dilieenoe  in  their  attempts  to  secure  the 
ignest  price  attainable. 

3.  On  the  issue  of  the  value  of  trust  property 
on  the  hearing  on  an  application  for  an  order 
to  ratify  a  sale  thereof,  evidence  examined,  and 
held  to  show  that  the  value  the  property  attain- 
ed after  the  making  of  the  contract  of  sale  was 
an  inherent  value  known  to  the  purchaser,  and 
not  an  accidental  appreciation,  and  hence  a  re- 
fusal to  ratify  the  sale  was  proper. 

4.  Where  an  option  contract  for  the  sale  of 
trust  property  should  not  have  been  authorioed 
in  view  of  the  facts,  the  sale  procured  throu^ 
the  option  contract  oogitt  not  to  be  ratified. 
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S.  The  court,  in  considering  the  propriety  of 
ratifying  a  sale  of  trust  property,  should  take 
into  consideration  that  a  majori^  of  those  in- 
terested In  Um  property  except  to  the  ratifica- 
tion. 

MeSberty,  OL  J.,  and  Jones,  J.,  dissenting. 

Appeal  from  Olrcnlt  Cionrt  No.  2  of  Baltt 
man  City;  George  U.  Sharp,  Judg& 

Proceedings  for  the  ratification  of  a  sale 
made  by  trustees  mider  the  will  of  Frances 
SUnglnft,  deceased,  to  Frank  H.  Callaway. 
From  an  order  refusing  to  ratify  the  sale  and 
SBStalnlng  the  exceptions  of  John  Hubner 
and  others  thereto,  Frank  H.  Callaway  ap- 
peals.   Afllrmed. 

Tbe  fallowing  It  tbe  plat  referred  to  In 
opinloiit 


stances.  The  late  Mrs.  Frances  B.  Sllngluff 
by  her  will  and  codicil  thereto  devised  to  her 
two  sons,  Fielder  O.  Sllngluff  and  Frank 
Sllngluff,  two  tracts  of  land  In  Baltimore 
county,  known  as  "Beech  Hill"  and  "Forest 
Farm,"  in  trust  to  sell,  lease,  manage,  and 
develop  the  same  as  In  their  Judgment  should 
seem  for  the  best  Interests  of  the  estate,  the 
proceeds  to  be  equally  divided  between  her 
seven  clilldien.  This  will  was  probated  May 
18,  1890,  and  on  September  22,  1800,  the  cir- 
cuit court  of  Baltimore  city,  npon  petition 
of  tbe  troatees,  assumed  jurisdiction  of  the 
trust  Tbe  trustees  borrowed  considerable 
sums  of  money  to  develop  tbe  estate,  and 
appear  to  have  acted  in  this  respect  with 
sound  discretion.    From  time  to  time  tb^ 


Argnefl  before  McSHERRY,  a  7.,  and 
rOWLBR,  BOYD,  PBAROB.  SCHMUCKEB, 
and  JONES,  JJ. 

Bdgar  H.  Cans  and  Vernon  Cook,  for  ap- 
pellant. Frank  GoBuell  and  Cbarles  H.  Stan- 
ley, for  appellees. 

FBABOB,  J.  This  record  brings  op  ex- 
ceptions to  the  ratiflcation  of  a  sale  made  by 
trustees  under  somewhat  peculiar  drcum- 


Bold  eonstderable  portions  of  the  property  ■e' 
developed;  the  last  sales  having  been  mad* 
In  May,  1902,  when  the  tract  now  in  question, 
embracing  92.8  acns,  was  excluded  from  the 
sale  and  advertisement^  having  In  November, 
1901,  been  offered  by  the  appellant,  as  agent 
of  the  trustees,  to  the  water  board  of  Balti- 
more dty,  as  an  exceptionally  desirable  site 
for  a  high-service  reservoir,  which  was  then 
contemplated  by  th«  board,  subject  to  the 
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passage  ot  ab  enabling  act  That  act  was 
passed  and  approved  April  8,  1S02,  and  short- 
ly thereafter  an  ordinance  providing  for  the 
issue  of  stock  to  carry  out  the  plan  was  pass- 
ed by  the  mayor  and  dty  council,  and  was 
ratified  by  the  people.  On  December  e,  1902, 
the  ordinance  of  estimates  for  1903  was  pass- 
ed, appropriating  $350,000  for  the  purchase 
or  acquisition  of  land  for  a  new  reserroir  and 
the  cost  of  construction,  and  this  was  ap- 
proved by  the  mayor  December  8,  1902.  Oa 
November  20,  1902,  Oeo.  B.  Vlckers,  trus- 
tee, authorized  the  appellant  to  offer  12  acres 
of  land  adjoining  the  92.8  acres,  at  $2,000 
per  acre  for  a  reservoir  site,  and  on  the  very 
day  of  the  approval  of  the  appropriation  of 
f  350,{KX),  December  8, 1902,  the  North  Avenu# 
Land  Company  authorized  the  appellant  to 
sell,  for  the  same  purpose,  10  acres  of  adjoin- 
ing land  at  $2,000  per  acre.  On  December  24, 
1902,  the  trustees  filed  a  petition  stating  they 
had  an  offer  from  the  appellant,  F.  H.  Calla- 
way, of  $700  per  acre  for  about  92  acres  of 
Forest  Farm,  provided  they  could  give  him  a 
six  months'  option  thereon;  that  these  92 
acres  were  the  least  valuable  part  of  the 
tract,  being  very  low,  and  traversed  by  large 
ravines,  and  so  situated  that  it  could  not  be 
easiljr  developed;  that  they  bad  been  selling 
other  portions  of  this  tract  on  open  streets 
and  electric  car  lines  at  about  the  somft  rate 
per  acre  as  offered  for  this,  and  they  believed 
such  sale  would  be  most  advantageous,  and 
th<Qr  therefore  prayed  an  order  to  grant 
snch  option.  An  order  was  accordingly  pass- 
ed on  the  same  day,  and  on  the  following  day 
the  option  was  granted,  to  extend  for  six 
months  from  date,  it  being  expressly  stated 
therein  that  the  land  was  required  for  the 
construction  of  a  city  reservoir,  that  unless 
the  option  was  exercised  within  six  months 
It  should  be  void,  and  that,  in  order  to  be 
availed  of,  the  purchase  money  must  be  paid 
In  cash  or  properly  secured  before  tiie  expira- 
tion of  the  option.  It  was  admitted  that  no 
consideration  was  given  for  this  option,  du 
June  10, 1903,  Callaway  accepted  this  option 
upon  the  terms  and  conditions  stated  tliereini 
Before  such  acceptance,  however,  he  had  on 
May  16,  1903,  in. consideration  of  one  dollar, 
given  to  the  mayor  and  city  council  an  option 
upon  these  92.8  acres,  together  with  the  12 
and  10  acre  adjoining  tracts  before  mention- 
ed, at  $2,000  per  acre  for  each  of  said  three 
tracts,  /or  a  reservoir  site,  and  this  option 
was  ratified  by  the  trustees  of  the  Sllngluff 
estate  and  by  said  Vlckers,  trustee,  and  said 
'North  Avenue  Land  Company.  On  the  fol- 
lowing day.  May  16,  1903,  the  mayor  and 
city  council  accepted  said  option,  the  pur^ 
chase  mouey  to  be  paid  in  cash  within  60 
days  from  date.  It  is  to  be  observed  that  in 
granting  this  option  Mr.  Callaway  acted  as 
agent  for  Vlckers  and  for  the  North  Avenue 
Land  Company,  but  undertook  t .  act  in  his 
owil  right  as  to  the  92.8  acres,  though  he  did 
not  accept  the  Slinglufl  option  until  nearly 
a  month  afterwards. 


On  June  25,  1903,  the  trustees  r^jwrted  the 
granting  and  acceptance  of  their  option  to 
Mr.  Callaway,  both  of  which  were  filed  with 
said  report,  together  with  copies  of  his  op- 
tion to  the  mayor  and  city  cooncil,  and  th^r 
acceptance,  and  the  trustees  prayed  for  such 
order  thereon  as  the  court  deemed  proper. 
Upon  this  report  the  usual  order  nisi  was 
passed.  Before  the  granting  of  the  option  by 
the  trustees  to  Mr.  Callaway,  the  trustees  and 
Horace  Sllngluff,  three  of  the  seven  parties 
Interested  in  the  trust  estate,  had  met  with 
pecuniary  reverses,  and  had  been  adjudicated 
bankrupts,  and  their  respective  trustees  in 
bankruptcy  filed  exceptions  to  the  ratifica- 
tion of  the  sale  to  Mr,  Callaway,  npon  the 
following  grounds,  among  others:  (1)  Be- 
cause of  Inadequacy  of  price;  (2)  because  no 
proper  effort  was  made  by  the  trustees  to  sell 
to  the  best  advantage;  (3)  because  the  peti- 
tion for  authority  to  grant  the  option  to  Mr. 
Callaway  did  not  properly  describe  the  land, 
nor  fully  and  fairly  inform  the  court  as  to 
the  existing  situation,  and  especially  as  to 
Callaway's-  purpose  to  resell  to  the  city  (or  a 
reservoir  ilte;  (4)  Decause  the  said  petition 
represented  the  conformatioh  of  the  land  aa 
a  defect  depredating  its  value,  whereas  it 
was  this  very  conformation  which  gave  It  ex- 
ceptional value  as  a  reservoir  Site,  and  value 
superior  to  that  of  any  of  the  other  six  tracts 
offered  for  that  purpose,  the  tbistees  being 
then  ^iformed  of  Callaway's  pdrpoye  to  re- 
sell to  the  city  for  a  reservoir  sitet  and  (5) 
because  the  order  to  grant  the  option  was 
passed  upon  on  (>x  parte  petition,  which  peti- 
tion and  order  wwe,  immediately  upon  the 
passage  of  the  order,  withdrawn  from  the 
flies  of  the  conrt,  and  were  not  disclosed  by 
any  docket  entry,  nor  otherwise  brought  to 
the  knowledge  of  the  exceptants^  until  shorts 
ly  before  the  report  of  sale  was  filed— it  be- 
ing admitted  tUftt  the  averments  of  the  last 
ground  of  objtetion  are  correctly  stated. 
Charles.  H.  Stanley  and  Charles  S.  Hayden, 
.trusteed  of  Trueman  0.  Sllngluff,  and  of  his 
children  as  remaindermen,  also  filed  similar 
exceptions.  So  that  It  is  seen  that  four  out  ot 
the  seven  persons  interested  in  the  jiroperty 
occupy  the' position  of  exceptatits. 

It  was  Contended  in  the  court  belo«r,'and 
also  in  this  court,  that  the  trustees  should 
be  required  to  report  the  sale  as  made  to 
the  city  of  BalUmoret  through  Callaway,  as 
theiragent,  at  and  for  $2,000  per  acre,  and 
that  the  sale  so  reported  should  be  ratified, 
and  this  contention  will  be  first  considered. 
If  this  result  could  be  reached  upon  the  tes- 
timony In  the  case,  and  in  accordance  with 
sound  practice,  it  would,  in  our  opinion,  work 
substantial  Justice  to  the  present  parties: 
but  there  are  insuperable  objections  to  this 
course  of  action.  The  mayor  and  city  coun- 
cil are  not  parties  to  these  proceedings;  and, 
even  if  they  could  be  properly  made  parties, 
there  could  be  no  assurance  that  they  could 
be.,  required  to  .accept  the  position  of  pur- 
chaser from  one  with  whom  they  have  not 
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dealt  directly.  Moreover,  we  bave  Judicial 
knowledge  from  the  case  of  Callaway  t. 
Mayor  and  City  Council  (decided  in  tbis 
court  April  12,  1904)  57  Atl.  661,  that  the  city 
denies,  and  Is  contesting,  tlie  validity  of  tbe 
acceptance  by  tbe  mayor  and  comptroller  of 
tbe  option  (Iren  by  Callaway,  and  we  cannot 
venture  to  assume  to-day  tbe  ratification  of  a 
sale  whlcb  to-morrow  we  may  be  required  to 
declare  void.  Finally  tbe  evidence  in  tbls  case 
does  not  sustain  tbe  contention  tfaat  tbe  ap- 
pellant; in  bis  negotiations  with  tbe  city,  actA 
ed  as  agent  for  the  trustees  of  the  Sllngluft 
estate.  The  proof  Is  clear  there  was  no 
agreement  express  or  Implied,  that  tbe  trust 
estate  should  bave  any  part  of  his  profits, 
or  should  bear  any  part  of  tbe  expense  in- 
curred by  him  in  effecting  a  sale  to  the  dty; 
and  tbe  proof  is  equally  clear  that  in  all 
he  did  be  acted  entirely  in  bis  own  behalf. 
Tbe  sale  as  now  reported  must  therefore 
either  stand  or  fall. 

Nor  do  we  discover  any  evidence  tending 
In  the  slightest  degree  to  Impeach  the  integ- 
rity and  good  faith  of  tbe  trustees  in  making- 
this  sale.  There  IS  no  room  for  suspicion 
that  they  bad  any  Interest,  direct  or  Indirect, 
In  the  enormous  profits  wlilch  Mr.  Callaway 
-will  reap  if  this  sale  be  confirmed,  or  that 
they  were  actuated  by  any  other  consldera- 
tlon  than  tbe  purpose  to  fulfill  what  they 
regard  as  a  binding  obligation  upon  them. 
We  agree  with  the  circuit  court  that  the  only 
Issue  is  whether  the  trustees,  under  all  the 
circumstances  of  -  the  case,  as  disclosed  to 
them,  or  as  open  to  reasonable  investigation, 
exercised  due  diligence  and  discretion  in 
their  efForts  to  obtain  a  fair  and  full  price, 
and  whether  tbe  conduct  of  Mr.  Callaway  in 
the  transaction  has  been  sach  as  to  entitle 
bim  to  tbe  oontdderation  accorded  on  grounds 
of  public  policy  to  purchasers  from  trustees 
In  equity.  The  rules  by  which  tbe  duty  and 
discretion  of  trustees  is  governed  in  making 
sales  of  property  have  been  plainly  and  fre^ 
quently  declared  by  this  court  In  Ctould 
V.  Chappell,  42  Md.  466,  It  was  said:  "It  is 
tbelr  duty,  in  making  a  sale  of  property, 
to  act  in  a  prudent  and  businesslike  qianDer, 
with  a  view  to  obtain  as  large  a  price  as 
might  with  due  diligence  and  attention,  be 
fairly  and  reasonably  obtainable  under  the 
tdrcumstances;  In  other  words,  to  exwdse 
that  diligence  and  caution  whlcb  a  careful 
and  prudent  owner  would  observe  in  the  sale 
of  his  own  property.  If  the  sale  be  made 
under  circumstances  of  haste  and  impra- 
dence,  or  if  the  trustees  fall  In  reasonable 
diligence  in  inviting  competition,  or  adopt  an 
injudidons  or  disadvantageous  mode  of  sell- 
ing tbe  property,  a  court  of  equity  ought  not 
to  ratify  the  sale.  *  •  •  And  if  they  fail 
to  exercise  that  caution  and  prudMice  which 
may  fairly  and  reasonably  be  expected  from 
a  provident  owner  in  regard  to  tbe  sale  of 
bis  own  property,  and  in  consequence  there- 
of tbe  property  is  sold  at  a  depredated  price, 
a  court  of  equity  wlU  not  sanction  such  a 


sale,  even  though  ths  conduct  of  the  tmstss 
be  untainted  with  fraud  and  the  pnrdiaser 
be  without  fault"  In  Carroll  t.  Button.  88 
Md.  6S1,  41  Atl.  1083,  tbe  court  said,  U  tbe 
trustee  failed  to  use  due  diligence  and  discre- 
tion, "and  the  property  has  been  sold  to  the 
mortgagee  at  a  price  about  which  there  Is  a 
doubt  as  to  its  adequacy  [as  seems  to  be  the 
case  here],  the  court  will  apply  a  strict  con- 
struction to  the  rules  and  refuse  to  ratify 
tbe  sale."  In  Matter  of  Furman  St,  17 
Wend.  669,  In  determining  tbe  standard  of 
compensation  to  tbe  owner  of  land,  tbe  court 
said: .  "The  proper  inquiry  Was,  'What  is  the 
value  of  the  property  for  the  most  advan- 
tageous uses  to  which  it  may  be  applied?*" 
In  Young  V.  Harrison,  17  Oa.  80,  where  land 
was  required  for  a  bridge  abutment  it  was 
held  "its  value  was  not  to  be  restricted  to 
its  agricultural  or  productive  capadties,  but 
tfaat  Inquiry  should  be  made  as  to  all  pur- 
poses to  whlcb  it  could  be  applied  having 
reference  to  existing  and  prospective  wants 
of  the  community."  And  in  Boom  Co.  v. 
Patterson,  98  U.  B.  408,  25  L.  Sd.  206,  the 
Supreme  Court  said:  "Exceptional  drcum- 
stances  will  modify  tbe  most  carefully  guard- 
ed rule,  but  as  a  general  thing  we  ritbuld 
say  tlmt  the  compensatloii  to  the  owner  is 
to  be  estimated  by  reference  to  the  uses  Cor 
which  tbe  property  Is  suitable,  having  re- 
gard to  tbe  existing  business  or  wants  of 
the  community,  or  such  as  may  bO  reasonably 
expected  in  the  immediate  fnturck  *  *  * 
and  tliat  tbe  adaptability  of  tlic  land  in  qntm' 
tion  was  a  circumstance,  therefore«  which 
tbe  owner  had  a  right  to  insist  upon  as  an 
element  in  estimating  tbe  value  of  his  land." 
And,  if  this  was  an  element  of  value' iQ^on 
which  the  owner  had  a  right  to  insist  it  Is 
equally  as  element  which  the  trustees  In  .the 
present  case  were  botmd,  in  tbe  exerdse  of 
due  diligence  and  discretion,  to  take  into 
consideration. 

Applying  these  principles  to  the  case  i>e^ 
(ore  us,  after  a  thorough  oaimlnatloti  of;  tbe 
record,  we  cannot  escape  tbe  eondusian  Omt 
tbe  trustees  have  not  fully  apprehended  ihe 
scope  of  their  datle%  and  bavo  aOt  exercised 
the  degree  of  care  incumbent  upon  fhsm; 
in  granting  the  option  to  Mr.  Callaws^yt 
which,  if  upheld.  Will  enable  him,  St  the  et- 
pebse  of  the  tfust  estate,  to  tutn  over  his 
option,  without  the  payment  of  one  cent  to 
tbe  trust  estate,  at  a  ptoflt  of  more  than 
200  per  cent  In  reviewing  the  testlinony  we 
cannot  do  better  than  adopt  the  sncdnet 
statement  of  the  learned  judge  of  the  drouit 
court  tu  bis  opinion  contained  in  thS  record: 
"In  1901  the  trustees  knew  the  land  was 
available  for  a  reservoir.  Mr.  Callaway  told 
them  he  had  offered  it  to  the  water  board. 
In  April,  1902,  an  enabling  act  was  passed 
by  tbe  Legislature.  In  May,  1902,  the  trus- 
tees bad  a  public  auction  of  a  numbet  of  lots 
belonging  to  the  same  tract  These  lots 
were  binding  on  macadamlsM  roads,  with 
dty  water,  near  two  electric  railroads    The 
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sale  was  fully  adyertised.  The  trustees  sold 
)ots^  several  at  about  $700  per  acre.  The 
remaining  lots  were  withdrawn  for  want  of 
bidders.  In  November,  1902,  when  the  parol 
agreement  with  Mr.  Callaway  was  made,  the 
trustees  knew  that  the  city  was  in  the  mar- 
ket for  a  reservoir  site,  and  knew  Mr.  Calla- 
way bad  called  the  attention  of  the  city  oflS- 
cers  to  their  land,  and  knew  an  enabling 
act  had  been  passed  by  the  Legislature,  and 
was  soon  to  be  voted  on  by  the  people.  Un- 
der those  circumstances  they  gave  Mr.  Cal- 
laway an  option  to  purchase  the  land  at 
$700  an  acre.  If  the  agreement  with  Mr. 
Callaway  had  been  a  positive  sale  at  $700 
an  acre,  a  different  case  would  be  presented. 
Such  a  sale,  in  view  of  the  auction,  the  chan- 
ces of  an  adverse  vote  by  the  people,  or  the 
public  choice  of  some  other  location  by  the 
city,  might  have  been  a  wise  action.  They 
would  have  been  assured  of  a  good  price, 
and  the  purchaser  take  all  the  rlska  But 
the  trustees  did  not  make  such  a  contract 
They  gave  Mr.  Callaway  the  chance  of  what- 
ever profit  there  might  be,  and  took  all  the 
risks  referred  to  themselves  (including  his 
rejection  of  the  option).  They  made  no  in- 
vestigations or  attempt  to  sell  ttie  land  direct- 
ly to  the  city,  although  they  knew  it  was  in 
the  market  for  a  reservoir  site  in  that  locali- 
ty. They  appeared  to  look  on  the  sale  ea- 
tirely  as  a  sale  of  unimproved  land,  rough, 
and  covered  with  underbrush  and  trees,  a 
deep  ravine  extending  across  It,  comparative- 
ly, remote  from  electric  railroads  and  city 
water,  leaving  out  of  sight  entirely  the  fact 
that  they  owned  a  valuable  [reservoir]  site. 
Such  reservoir  sites  are  limited  in  number, 
and  while  It  is  true  there  is  only  one  pur- 
chaser, yet  such  sites  have  a  peculiar  value, 
and  are  quite  different  things  from  unim- 
proved lands.  Had  the  city  proceeded  by 
condemnation  (as  it  might  have  done),  the 
peculiar  value  of  this  land  as  a  res^volr 
site  would  have  been  a  fact  to  be  considered 
by  the  Jury  in  assessing  Its  value."  It  is  no 
sufficient  answer  to  this  lucid  statement  of 
the  situation  to  say,  as  the  appellant  says, 
that  the  Slingluff  tract  of  92  acres  was  not 
available  for  a  reservoir  site  without  the  ad- 
dition of  the  Vickers  tract  of  12  acres  and 
the  North  Avenue  Land  Company's  tract  of 
10  acres.  An  examination  of  the  map  at  the 
end  of  the  record,  which  will  be  reproduced 
in  this  opinion,  will  show  that  while  the  ad- 
dition of  these  tracts  would  enlarge  the  ca- 
pacity of  the  contemplated  reservoir,  and  re- 
duce the  amount  of  artificial  embankment 
required,  they  are  not  essential  to  the  con- 
struction of  an  adequate  reservoir.  They  are 
mere  adjuncts  to  the  principal  tract,  highly 
desirable,  but  not  indispensable  as  additions, 
and  could  be  added  by  the  city,  either  by  pur- 
chase, as  Mr.  Callaway  did,  or  by  condemna- 
tion, if  sale  could  not  be  effected. 

It  was  earnestly  argued  for  the  appellant 
Ihat  the  Slingluff  tract  had  no  practical  val- 
ue as  a  reservoir  site  when  the  trustees  gave 


the  option  to  Mr.  Callaway,  and  that  all  its 
value  for  that  purpose  was  created  through 
the  scheme  subsequently  developed  by  him; 
in  other  words,  that  this  value  was  a  subse- 
quent appreciation,  to  which  a  purchaser  la 
always  held  entitled.  Just  as  he  is  compelled 
to  bear  a  subsequent  incidental  depredation 
in  value.  But  the  facts  cannot  be  reconciled 
with  this  theory.  As  much  as  a  year  before 
this  option  was  given,  Mr.  Callaway  knew  of 
the  adaptability  of  the  Slingluff  tract  for  a 
reservoir  site,  and  offered  it  for  that  purpose 
to  the  city  authorities  In  behalf  of  these  trus- 
tees, to  whom  he  afterwards  communicated 
this  action.  Moreover,  the  scheme  was  not 
developed  subsequently  to  the  securing  of  the 
option  from  the  trustees,  for  he  procured 
from  Mr.  Tickers  on  November  20th  the  au- 
thority to  offer  the  12-acre  tract  to  the  city, 
the  day  before  he  obtained  the  first  option 
from  the  trustees,  and  he  procured  like  au- 
thority as  to  the  lO-acre  tract  from  the  North 
Avenue  Land  Company  on  December  8th, 
more  than  two  weeks  before  he  obtained  the 
option  authorized  by  the  court,  and  which  he 
afterwards  accepted  on  June  10th  following. 
It  appears  from  Mr.  Callaway's  own  testi- 
mony that  he  discovered  the  desirability  of 
the  North  Avenue  Land  Company's  tract  on 
the  same  day  that  be  discovered  the  need  of 
the  Vickers  tract,  so  that  his  entire  scheme 
had  assumed  definite  shape  before  he  actually 
obtained  the  first  option  from  the  trustees, 
though  he  states  he  had  been  negotiating 
with  them  before  that  time.  It  cannot  there- 
fore, be  successfully  contended  that  this  is 
a  case  of  subsequent  accidental  appreciation 
in  value.  It  was  previously  existing  Inherent 
value,  the  knowledge  of  whicb  had  been  com- 
municated to  the  trustees  a  year  before  by 
Mr.  Callaway,  and,  when  the  enabling  act 
was  passed  by  the  Legislature  and  approved 
by  the  people  at  the  election  in  the  first  week 
of  November,  we  think  due  diligence  and  dis- 
cretion required  the  trustees  to  bring  this 
property  to  the  notice  of  the  city  authorities, 
with  a  view  of  securing  for  the  trust  estate 
at  least  some  substantial  measure  of  the 
profit  which  their  option  to  Mr.  Callaway 
put  in  his  hands.  If  the  petition  to  the  court 
had  disclosed  the  purpose  for  which  Mr. 
Callaway  desired  this  land,  it  must  be  pre- 
sumed the  court  would  have  recognized  the 
conformation  of  the  land  alluded  to,  as  en- 
hancing. Instead  of  depreciating,  its  value; 
and  it  la  difficult  to  Imagine  that  the  option 
would  have  been  authorized  at  the  price  nam- 
ed, without  proof  of  value  for  that  particular 
purpose,  and  all  the  proof  upon  that  point  is 
that  $2,000  per  acre  is  a  reasonable  price  for 
that  purpose.  If  the  option  would  not  and 
ought  not,  upon  a  full  understanding  of  the 
existing  situation,  to  have  been  authorized, 
we  think  the  sale  and  purchase  procured 
through  that  medium  ought  not  now  to  be 
ratified.  It  is  true,  as  observed  by  the  learn- 
ed Judge  below,  "that  there  is  the  risk  that 
on  a  resale,  there  may  be  no  purchaser  for  it 
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B8  a  teaervcir.  The  clly  may  go  elsewhere 
and  condemn.  But  this  is  a  risk  the  parties 
must  take."  Here,  four  of  the  seven  Interests 
in  the  property  are  excepting  to  the  ratifica- 
tion of  the  sale,  and  three  of  these  four  are 
creditors  of  Insolvent  parties.  This  is  a 
strong  consideration  for  the  court,  one  not  to 
be  overlooked,  as  said  In  Bank  of  Commerce 
V.  Lanahan,  45  Md*  412.  There  would  have 
been  the  same  risk,  however,  if  the  authority 
for  the  option  had  been  denied.  As  the  mat- 
ter now  stands  the  ideal  qnalitleB  of  this 
site  have  been  demonstrated,  an  adequate 
basin  carved  out  by  nature,  natural  embank- 
ments of  the  proper  character  of  earth,  well 
wooded  and  ready  for  parking,  the  presence 
of  clay  in  the  soil  for  puddling  the  embank- 
ments, and  the  absence  of  rock  indicating 
opportunity  for  leakage,  and,  finally,  a  re- 
markably short  line  for  the  artificial  em- 
bankment to  close  the  reservoir.  Unless  na- 
ture has  duplicated  this  site  in  that  vicinity, 
these  advantages  should  go  far  to  secure  its 
selection  a  second  time. 

This  case  was  very  fully  and  ably  argued, 
and  many  other  points  were  discussed  by. 
counsel,  bnt  we  do  not  deem  it  necessary  to 
prolong  tills  opinion  by  reviewing  them.  For 
the  reasons  assigned,  the  order  setting  aside 
the  sale  will  be  affirmed. 

Order  afllrmed,  with  costs  to  the  appellee 
above  and  below. 

McSHBRBY,  0.  J.,  and  JONBS,  J.,  dissent 


<99  If  d.  S23) 

3.  S.  FARRBN  ft  CX>.  v.  DAHBRON  & 

BAILBY. 

(Court  of  Appeals  of  Maryland.    Jane  9,  1904.) 

BALES— rUPLIKD    WARSARTT. 

1.  A  dealer  In  oysters  agreed  to  ship  to  a 
buyer  certain  oysters  in  kegs  furnished  by  the 
seller.  The  buyer  emptied  them  into  his  own 
pails.  The  oysters,  when  received  by  the  buy- 
er, were  apparently  in  good  condition ;  but,  alt- 
er they  had  been  shipped  to  his  patrons,  tiiey 
were  what  is  known  as  "red  or  bloody"  oysters, 
and  unmerchantable.  The  seller  bad  never 
heard  of  oysters  taming  red,  and  did  not  know 
what  caused  it.  The  evidence  showed  that  a 
few  oysters  having  this  defect  might  affect  all 
in  the  vessel.  The  testimony  tended  to  show 
that  the  buyer  included  with  the  oysters  shipped 
to  his  customer^  oysters  which  were  not  bought 
from  the  seller.  Hetd,  that  the  seller  was  not 
liable  under  an  Implied  warranty  that  the  oys- 
ters were  free  from  latent  defects  which  de- 
veloped after  the  buyer  had  accepted  them. 

Appeal  from  Court  of  Common  Pleas; 
Joba  3.  Dobler,  Judge. 

Action  by  Dameron  &  Bailey  against  J.  8. 
Farren  &  Go.  From  a  judgment  for  plaln- 
tlffa^  defendant  appeals.    Affirmed. 

Argued  before  McSHEBBT,  0.  J.,  and 
FOWLER,  BOYD,  PEABCE,  SCHMUCK- 
BB,  and  JONES,  JJ. 

Vernon  Cook,  for  appellant  Bicbard  0. 
Mayo,  for  appellees. 

f  1.  Bm  Bsles,  VOL  43.  CtaU  Dig.  i  766. 


BOTD,  J.  The  appellees  were  abnckera  of 
and  dealers  in  oysters  at  Klnsale,  Ya.,  and 
the  appellant  (Bnrdette  H.  Farren,  trading 
as  J.  S.  Farren  &  Co.)  was  a  packer  of  oys- 
ters in  Baltimore  city.  During  the  season  of 
1900  the  appellees  sold  shucked  oysters  to 
the  appellant,  and  at  the  beginning  of  the 
season  of  1901  they  agreed  to  ship  him  oys- 
ters, for  the  season,  of  sizes  known  as  "stand- 
ards" and  "selects."  The  price  agreed  upon 
was  for  so  much  per  gallon  for  "standards" 
and  "selects,"  respectively,  in  Baltimore. 
They  were  shipped  in  kegs  furnished  by  the 
appellees,  and  the  appellant  emptied  them 
into  his  own  pails  or' vessels,  and  returned 
the  empty  kegs.  They  were  shipped  by 
steamboats  which  left  Klnsale  at  noon  on 
Monday,  Wednesday,  and  Friday  of  each 
week,  arriving  in  Baltimore  early  the  next 
morning.  They  commenced  shipping  in  Oc- 
tober, and  continued  to  sliip  by  each  trip 
until  some  time  In  November;  sometimes 
shipping  more  than  ordered  and  at  others 
less.  All  of  the  shipments  were  paid  for, 
excepting  those  of  November  15th  and  18th, 
which  were  accepted  by  the  appellant;  but 
he  refused  to  pay  for  them,  because  he  claim- 
ed that  those  shipped  on  the  11th  and  13th  of 
that  month,  and  received  by  him  on  the  12th 
and  14th,  afterwards  proved  not  to  be  mer- 
chantable, and  the  parties  to  whom  he  sold 
them  refused  to  pay  for  them,  because  they 
were  what  are  called  "red,"  or  "bloody," 
oysters.  The  appellees  sued  for  those  ship- 
ped November  15th  and  18th,  and  the  appel- 
lant claimed  that  he  only  owed  the  difference 
between  the  price  of  those  and  the  deduc- 
tions made  by  customers  on  account  of  "red" 
or  "bloody"  oysters  received  by  him  on  the 
12th  and  14th  of  that  month,  for  which  he 
had  paid  the  appellees,  and  claimed  a  de- 
duction in  the  third  count  of  his  amended 
plea  of  set-off.  A  demurrer' to  that  count  was 
overruled;  but  as  the  questions  involved  arv 
raised  by  the  prayers  and  the  demurrer  was 
decided  in  favor  of  the  appellant,  it  will  not 
be  necessary  to  make  further  reference  to 
it  The  case  was  tried  before  the  court,  and 
resulted  in  a  verdict  for  the  plaintiffs.  The 
defendant  excepted  to  the  rulings  of  the 
court  on  the  prayers,  and  aK)eaIed  from  the 
Judgment  rendered  on  the  verdict 

One  of  the  appellees  was  a  witness,  and 
testified  that  he  never  heard  of  oysters  turn- 
ing red  until  bis  attention  was  called  to  It 
by  the  appellant,  after  the  shipment  of  No- 
vember 18th,  and  he  did  not  know  what  caus- 
ed it;  that  be  did  not  know  where  his  firm 
bought  all  the  oysters  shipped  to  the  appel- 
lant, as  they  purchased  them  in  the  shells 
from  dredge  boats  that  came  to  their  place. 
The  agent  of  the  appellant  who  made  the 
contract  with  the  appellees,  testified  that  the 
oysters  were  duly  received  at  the  appellant's 
place  of  business  In  Baltimore;  at  the  time 
of  the  receipt  they  had  been  shucked,  were 
packed  In  barrels,  properly  iced,  and  under 
his  directions  were  taken  out  of  the  barrels. 
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repacked  In  appellant's  palls,  pn^tly  iced, 
and  shipped  to  the  Forest  City  Oyster  Gom^ 
pany,  at  Cleveland,  Ohio,  W.  J.  Oill,  of  To> 
ronto,  Canada,  Samuel  Hagans,  of  Colombus, 
Ohio,  and  A.  L.  Barr,  of  Davenport,  Iowa; 
that  be  saw  some  of  them  in  the  barrels  and 
as  they  were  being  transferred  to  the  appel- 
lant's pails,  and  they  were  apparently  In 
good  condition  and  good  merchantable  oys* 
ters,  withont  any  notlceaUe  defect;  that  the 
defendant  had  been  engaged  in  the  oyster 
bnslness  for  many  years,  and  was  competent 
to  pass  on  this  question;  that  he  (the  wit- 
ness). In  his  years  of  experience  In  the  oys- 
ter business,  had  freqUratly  seen  what  was 
known  to  the  trade  as  "red"  or  "bloody" 
oysters;  that  the  cause  of  such  redness  Is 
not  well  understood,  but  It  gives  them  a  red 
color  and  gives  the  liquor  the  color  of  blood; 
"that  'red  or  bloody'  oysters  are  unmerchant- 
able oysters;  that  the  redness  is  not  always 
noticeable  as  soon  as  the  oysters  are  shucked, 
and  that  In  many  cases  It  does  not  develop 
for  some  days  after  the  same  are  shucked; 
and  that  a  comparatively  small  number  of 
the  "red'  or  'bloody'  oysters,  packed  with 
other  oysters  In  a  pall  or  other  vessel,  will. 
In  time,  discolor  the  other  oysters  In  said 
pall,  so  as  to  render  the  whole  contents  there- 
of absolutely  immerchantabl&"  He  also  said 
that,  if  the  redness  In  a  cargo  Is  discovered 
in  time,  it  is  possible  to  save  some  of  them 
by  having  them  steamed,  which  process  de- 
velops the  redness,  so  that  the  good  oysters 
can  be  selected  from  the  red.  The  appellant 
also  offered  evidence  tending  to  show  that  all 
the  oyetera  shipped  to  the  four  parties  above 
named,  at  that  time,  were  received  from  tho 
appellees,  and  an  agreed  statement  of  ticta 
as  to  what  they  would  testify  to  was  read^ 
in  which  It  was  shown  that  most  of  the  oys* 
ters  received  by  them  from  the  appellant  at 
the  times  mentioned  were  unmerchantable, 
being  "red"  or  "bloody." 

It  Is  contended  on  the  part  of  the  appel- 
lant that  under  the  circumstances  of  the 
dealings  between  him  and  the  appellees  there 
was  an  implied  warranty  that  the  oysters 
were  merchantable'  and  were  free  from  latent 
defects.  We  do  not  understand  It  to  be  de- 
nied, by  the  appellees  that,  if  the  oysters 
were  not  merchantable  when  received  by  the 
appellant,  he  was  not  under  obligation  to 
accept  them;  but  they  deny  that  they  arci 
responsible  for  latent  defects,  such  as  com- 
plained of,  which  developed  after  they  were 
received,  lnq>ected,  and  accepted  by  the  ap- 
pellant In  Baltimore.  It  Is  not  claimed  that 
there  was  any  fraud  on  the  part  of  the  ap- 
pellees, and  there  Is  nothing  to  show  that 
they  knew-  of  the  defect  when  they  shipped 
them;  and,  as  we  have  seen,  the  member 
of  the  firm  who  testified  said  he  had  never 
heard  of  this  trouble  with  oysters  until  his 
attention  was  called  to  If  by  the  appellant. 
Under  the  contract  the  oysters  were  to  be 
delivered  In  Baltimore,  and  were  actually  so 
delivered.    The  appellant  not  only  bad  the 


opportunity  to  do  so,  but  In  fact  did  Inspect 
them,  and  he  wrote  to  the  appellees  on  No- 
vember tSth  acknowledging  receipt  of  those 
shipped  on  the  lltb,  stating  "stock  and 
measure  all  right,"  and  inclosing  check  to 
cover  indebtedness  to  date.  On  the  14th  be 
acknowledged  receipt  of  shipment  of  the 
13th,  and  said  the  stock  to  all  appearances 
seemed  to  be  all  right,  but  he  had  Just  re- 
ceived a  telegram  from  a  customer  that  part 
of  the  oysters  which  he  had  received  the  day 
before  were  red.  Two  of  his  employes  tes- 
tified that  they  were  apparently  in  good  con- 
dition when  they  examined  them  in  Balti- 
more. The  Important  question,  therefore,  to 
be  determined,  is  whether  the  Implied  war- 
ranty that  the  oysters  were  merchantable  Is 
to  be  BO  extended  as  to  warrant  their  quality, 
so  as  to  protect  the  appellant,  to  the  time 
they  Were  delivered  by  him  to  the  purchasers 
from  him,  against  a  defect  such  as  this  com- 
plained of. 

The  general  principles  applicable  to  im- 
plied warranties  have  been  so  frequently  an- 
nounced by  this  court  that  It  seems  almost 
useless  to  repeat  them,  but  It  may  be  well  to 
recall  some  of  them.  As  was  said  in  Hor- 
ner V.  Parkhurst,  71  Md.  116,  17  AtL  1027: 
"Where  the  buyer  has  an  opportunity  of  ex- 
amining the  tlUng  sold,  there  is  no  implied 
warranty,  in  the  absence  of  fraud  or  express 
warranty  that  it  shall  be  fit  for  the  purpose 
for  which  it  was  bought  In  such  cases  ca- 
veat emptor  applies,  by  which  Is  meant  that, 
unless  the  buyer  sees  fit  to  require  a  war- 
ranty, he  takes  upon  himself  the  risk  as  to 
quallly"— citing  Osgood  v.  Lewis,  2  Har.  ft 
G.  fili,  18  Am.  Dec.  817,  Hyatt  t.  Boyle,  5 
Olll  &  J.  110,  25  Am.  Dec.  276,  and  Rice  v. 
Forsyth,  41  Md.  389.  The  appellant,  how- 
ever, seeks  to  distinguish  this  case  from  those 
and  others  announcing  a  similar  doctrine,  on 
the  theory  that  It  only  applies  when  the  pur^ 
chaser  has  had  an  opportunity  to  inspect  spe- 
cific existing  chattels,  and  that  it  has  no  ap- 
plication to  a  case  In  which  one  orders  goods 
to  be  supplied  and  delivered  to  blm  by  a 
dealer  in  siicb  articles.  But,  conceding,  as 
we  do,  that  such  distinction  is  recognised  by 
the  authorities,  is  the  doctrine  of  implied 
warranty  to  be  carried  so  far  as  to  make  the 
vendor  liable  for  a  defect  such  as  this,  which 
was  not  discovered  uutU  after  the  oysteca 
were  delivered,  inspected,  accepted,  and  ttbip-. 
ped  to  distant  places?  If,  as  the  conrt  below 
determined  by  granting  the  defendant's  sec- 
ond prayer,  it  'being  a  ookitract '  for  future 
deliveries,  there  was  an  implied  warranty 
that  the  oysters'  should  be  mercliantable,  it 
certainly  had  some. limit  There  was  a  bet- 
ter opportunity  to  ascertain  whetlier  they 
were  inerchantable  when  they  were  received 
in  Baltimore  than  there  would  hate  been  it 
the  appellant  had  gone  to  the  appellee's  place 
of  business  and  selected  tham  there.  The  ap- 
pellui.t  could  not  be  required  to  accept  .them 
until  ibey  were  delivered  in  Baltimore  and 
be  had  the  opportunity  to  li^vect  them;  and 
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when  be  not  only  bad  the  opportunity,  bat 
actually  did  Inspect  them,  In  a  way  that  was 
certainly  as  tborough,  If  not  more  so,  than 
he  could  possibly  have  done  at  tbe  appellees' 
place  before  purchase,  and  then  accepted 
them  as  merchantable,  which  they  apparent- 
ly were,  as  both  the  appellant  and  the  ap- 
I>ellees  had  rea80^  to  belieTe,  it  Is  hard  to  see 
the  necessity  for  or  justice  In  a  rule  of  law 
that  would  make  the  appellees  liable  for  de- 
fects that  subsequently  develop,  when  It  is 
conceded  they  would  not  have  been  If  the 
appellant  bad  Inspected  them  before  he  pur- 
chased them. 

The  theory  of  Implied  warranty  of  qualiiy 
Is  that  the  purchaser  has  relied  on  the  jndff- 
ment'of  the  seller,  and  has  had  no  oportnnlty 
to  see  for  himself,  and  ordinarily,  unless  that 
is  so,  there  Is  no  Implied  warranty;  for 
when  there  is  ample  opportunity  for  the  pur- 
chaser to  inspect,  and  be  does  so,  there  is 
no  reason  for  the  law  implying  a  warranty. 
In  Hornet  v.  Parkhurst,  supra,  there  was  a 
controversy  as  to  whether  there  was  an  ex- 
press warranty  of  some  benzine,  and  aft«; 
referring  to  that  the  court  said  that  the  doc- 
trine of  implied  warranty  bad  no  application 
to  the  facts  in  the  case.  After  saying  what 
we  liave  quoted  alwve,  the  court  added :  "So 
In  this  case,  if  the  defendant  had  an  oppor- 
tunity of  inspecting  and  testing  the  benzine 
before  he  used  it,  then,  in  tbe  absence  of 
frand  or  express  warranty,  it  was  no  defense 
to  the  action  that  it  turned  out  to  be  Infe- 
rior &i  quality  to  what  be  supposed  It  to  be 
or  what  he  wanted."  There  the  time  fixed 
by  the  court  was  not  before  the  purchase, 
■but  "before  he  used  it,"  if  he  had  the  oppor- 
tunity of  inspecting  and  testing  the  benzine. 
The  general  rule  is  that,  when  a  manufac- 
;tnrer  sells  articles  for  a  purpose  known  to 
him,  there  is  a  warranty  against  latent  de- 
fects growing  out  of  the  process  of  manufac- 
ture. That  la  because  he  is  presumed  to 
know  the  defect  caused  by  the  way  in  which 
It  is  made,  and  so  if  he  knowingly  uses  im- 
proper materials  in  the  manufacture  of  the 
article'  sold ;  but  even  then  the  authorities 
differ  as  to  whether  he  is  liable  for  latent 
defects' in  materials  used  which  he  could  not 
have  discovered  by  reasonable  diligence,  and 
It  faas'.been  held  in  some  cases  that  he  does 
not  impliedly  warrant  against  latent  defects, 
unknown  to  blm,  Resulting  from  the  nnskiU- 
fulness  in  the  work  of  some  other  manufac- 
turer, or  from  tbe  use  of  defective  materials 
furnished  by' others.  15Am.  &  Eng.  Ency.  of 
lisw  (2d  Bd.)  1233.  In  the  recent  case  of  Queen 
City  Glass  Co.  v.  Pittsburg  Clay  Pot  Co.,  97 
Md.  429.  Sfi  AtL  447,  we  held  that  where  tiie 
manafactnrer  of  clay  pots,  made  by  a  secret 
process,  sold  some  of  them  with  knowledge 
of  what  tbe^  were  to  be  used  for,  there  was 
an  implied  warranty,  under  tbe  principle  ap- 
proved in  Bice  V.  Forsyth,  41  Md.  403,  thkt 
"where  a  manufacturer  contracts  to  supply 
an  article  which  he .  manufactures  to  be  ap- 
plied to -a  parttciilar  purpose,  so  that  the 
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buyer  necessarily  trusts  to  the  Judgment  or 
skill  of  the  manufacturer,  there  is  in  that 
case  an  implied  term  or  warranty  that  It 
shall  be  reasonably  fit  for  the  purpose  to 
which  it  is  to  be  applied^  In  such  a  case 
the  buyer  trusts  to  the  manufacturer  or  deal- 
er, and  relies  on  his  Judgment,  and  not  upon 
his  own."  As  a  reason  for  holding  the  man- 
nfactorer  liable  we  said  In  the  Clay  Pot  Case 
that  "it  was  Impossible  for  the  purchaser  to 
know,  by  an  inspection  or  otherwise,  whether 
the  various  component  elements  had  all  been 
used,  or,  if  used,  whether  they  had  been  used 
in  proper  proportions,"  etc.  In  15  Am.  4c 
Eng.  Ency.  of  Law,  1235,  the  substance  of 
what  iB  quoted  above  from  Rice  v.  Forsyth, 
is  said  to  be  sustained  by  the  weight  of  au- 
thority, where  a  dealer  contracts  to  supply 
an  article  in  which  he  deals  to  be  applied  to 
a  particular  purpose ;  but  the  author  adds : 
"This  rule,  of  course,  does  not  extend  to 
cases  where  the  purchaser  and  the  seller 
have  equal  means  of  knowledge  as  to  the 
fitness  of  the  thing  sold  for  the  purpose  for 
which  it  is  sold."  And  on  page  1237  it  is 
said :  "The  liability  of  a  grower  or  producer 
of  an  article  or  commodity  sold  for  a  particu- 
lar purpose  Is  identical  with  that  of  tbe 
manufacturer  of  an  article  or  commodity  so 
sold.  This  rule  obviously  has  its  limits.  It 
does  not  impute  to  the  Bellar  knowledge  as 
to  the  qualities  or  fitness  which  no  human 
foresight  or  skill  can  attain,  and  raise  an 
implied  warranty  ia  respect  to  them,  when 
the  vendor  and  the  pnrc^aaer  are  In  equal 
condition  as  to  the  means  of  knowledge,  or 
the  latter  must  understand  from  the  nature 
of  the  case  that  the  information,  experience, 
and  knowledge  of  the  vendor  are  not  supe- 
rior to  his  own."  This  qualification  ia  very 
applicable  to  tbe  case  now  before  ns. '  As  we 
have  seen,  tbe  member  of  the  firm  who  te» 
tified  for  the  appellees  said  he  had  never 
heard  of  red  or  bloody  oysters  l>efore,  while 
the  appellant's  agent  was  familiar  with  them. 
Tbe  appellant  could  not,  therefore,  have  re- 
lied on  the  avpellees'  Judgment  aa  to  wheth- 
er these  oysters  were  free  from  this  defect 
If  the  appellant,  or  bis  agent,  could  not  de- 
tect tbe  defect  when  they  arrived  in  Balti- 
more, surely  the  appellees  could  not  have 
done  ao,  before  they  shipped  them  from  Tlr- 
ginla.  If  It  he  tme  that  they  never  heard 
of  such  defect,  it  is  certain  they  never  in- 
tended to  warrant  against  it,  and  if  it  was 
known  to  the  appellant,  and  he  wanted  to 
guard  against  It,  he  ought  to  have  demand- 
ed an  express  warranty. 

In  addition  to  what  we  have  said,  we  think 
it  would  be  an  exceedingly  dangerous  exten- 
sion of  the  doctrine  of  implied  warranties  to 
apply  it  to  such  articles  as  oysters  under  the 
facts  of  this  case.  The  evidence  offered  by 
the  appellant  is  that  a  few  oysters  having 
this  defect  may  Impregnate  or  affect  all  in 
the  pail  or  vessel  In  which  they  are  shipped. 
There  is  some  testimony  tending  to  show  tb^t 
the  appellant  did  include  some  oysters  to  his 
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customers  wblcb  were  not  porcbased  from 
the  appellees.  If  that  was  the  case,  It  may 
be  that  those  sold  by  the  appellees  were  not 
so  Infected  until  brought  In  contact  with  oth- 
ers that  were.  What  causes  tbe  trouble  Is 
not  explained,  and,  Indeed,  what  the  redness 
Is  Is  not  well  understood.  It  Is  not  even 
shown  that  an  oyster  In  which  It  afterwards 
develops  may  not  have  been  entirely  free 
from  it  when  shucked.  The  Inference  can 
be  drawn  from  tbe  evidence  that  It  may  be, 
as  it  was  said  that  a  few  red  oysters  in  a 
pall  will  in  time  afTect  all  the  others  in  that 
palL  Possibly  the  pails  of  the  appellant  were 
infected  by  tbe  oysters  of  other  dealers,  and 
produced  the  trouble.  If  it  be  a  defect  that 
may  not  develop  until  some  days  after  they 
are  shucked,  and  it  is  necessary  to  guard 
against  loss  on  account  of  it,  tbe  purchasers 
can  protect  themselves  against  it  by  requir- 
ing express  warranties ;  but  we  are  not  will- 
ing to  so  extend  the  doctrine  of  implied  war- 
ranty as  to  make  a  vendor  liable  for  such 
perishable  articles  as  oysters  for  such  length 
of  time  and  under  such  conditions  as  this 
record  discloses.  Tbe  only  case  cited  to  sus- 
tain the  appellant's  theory  that  much  resem- 
bles this,  is  that  of  Beer  v.  Walker,  46  L.  J. 
G.  P.  877.  There  some  rabbits  that  were  ship- 
ped from  Beer,  in  London,  to  Walker,  in 
Brighton,  were  accepted  by  Walker,  and 
shortly  afterwards  those  in  one  of  the  casks 
were  found  by  him  to  be  in  an  nnmercbant- 
table  condition.  An  expression  used  by  tbe 
court  In  that  case,  tf  approved,  would  not 
only  make  the  seller  liable  for  snch  deteri- 
oration of  quality  as  would  result  necessarily 
from  tbe  transit  to  tbe  purchaser,  but  even 
after  that  time  while  he  was  shipping  them 
to  his  customers.  For  reasons  we  have  giv- 
en, we  cannot  follow  that  decision,  if  it  can 
be  construed  to  apply  to  such  facts  as  we 
have  shovra  to  be  in  this  record,  which  we 
do  not  think  it  does.  Without  deeming  it 
necessary  to  discuss  the  several  prayers,  we 
will  affirm  tbe  judgment  of  the  lower  court. 

Judgment  affirmed;   the  appellant  to  pay 
tbe  costs. 


<n  N.  J.  L.  UO) 

DIXBT  et  al.  v.  ATLANTIC  CITY  et  si. 
(Supreme  Court  of  New  Jersey.    July  1,  1904.) 

inrNICIPAI.  niPBOVEMENTS— PAVING   STREETS — 
BIDS. 

1.  Under  "An  act  relating  to,  regulating  and 
providing  for  the  government  of  cities"  (P.  Li. 
1902,  p.  284),  it  is  not  necessary  that  the  mu- 
nicipal anthorities  have  in  hand  a  ftmd  to  pay 
for  paving  streets  before  authorising  such  im- 
provement. 

2.  In  the  case  in  hand  the  bid  of  the  defendant 
company  was  within  the  advertised  specifica- 
tions. 

(Syllabus  by  the  Court) 

Certiorari  by  tbe  state,  on  the  iKOsecution 
of  William  D.  Dizey  and  another,  against 
Atlantic  City  and  the  Delaware  Elver  Quarry 
A  Constructlott  Company,  to  review  the  ac- 


tion of  tbe  city  council  of  AtfainUc  City  In 
awarding  a  contract.    Affirmed. 

Argued  February  term,  1904,  before  FOBT 
and  OABBETSON,  JJ. 

Thompson  &  Cole,  for  prosecutors.  Harry 
Wootton,  for  Atlantic  City.  Godfrey  &  God- 
frey and  John  Bellstab,  Jr.,  for  Delaware 
Elver  Quarry  &  Construction  Ca 

GABBETSON,  J.  The  certiorail  in  this 
case  brings  up  tbe  action  of  tbe  city  council 
of  Atlantic  City  in  awarding  to  the  Dela- 
ware Elver  Quarry  &  Construction  Company 
a  contract  to  pave  certain  streets  In  said 
city,  as  well  as  the  ordinance  relative  there- 
to, and  all  proceedings  leading  up  to  said 
action.  The  prosecutors  are  two  taxpayers 
of  said  city,  who,  with  a  third  person,  con- 
stitute a  firm  which  was  one  of  the  unsuc- 
cessful bidders  for  said  contract. 

Atlantic  City,  by  an  ordinance  passed  No- 
vember 9,  1903,  entitled  "An  ordinance  to 
provide  for  tbe  Improvement  of  a  large 
number  (rf  streets  and  avenues  (specifying 
them  by  name),  ordained  in  tbe  first  sec- 
tion thereof  that  certain  of  these  streets  and 
avenues,  for  tbe  full  width  of  said  streets 
between  the  curb  lines  thereof,  including  that 
portion  of  the  roadways  of  all  intersecting 
streets  or  alleys  included  within  the  property 
lines  of  the  avenues  above  mentioned,  be 
paved  with  broken  stone^  with  repressed, 
vitrified,  fire-day  block,  gutters  with  stone 
curbs,  and  all  necessary  Inlets  and  drains, 
and  that  certain  others,  for  the  full  wldQi 
as  above,  be  paved  with  repressed,  vitrified, 
fire-clay  blocks,  with  stone  curbs,  and  all 
necessary  inletis  and  drains.  It  was  pro- 
vided by  section  8  of  tbe  ordinance  that  so 
much  ot  tbe  cost  and  expenses  of  such  im- 
provement as  represents  tbe  special  and  pe- 
culiar benefits  conferred  upon  tbe  owners  of 
land  and  real  estate  benefited  thereby  be  as- 
sessed thereon  in  proportion  to  tbe  special 
and  peculiar  benefits  each  shall  be  deemed  to 
acquire;  tbe  assessment  to  be  made  by  com- 
missions to  be  approved  by  a  Justice  ot  tbe 
Supreme  Court 

Authority  for  the  passage  of  tbe  foregoing 
ordinance  is  found  in  "An  act  relating  to, 
regulating  and  providing  for  the  government 
of  cities,"  ai^roved  April  S,  1902  (P.  L.  p. 
284).  Section  66,  art  8,  of  that  act  author- 
izes the  city  council  to  order  and  cause  any 
street  or  section  of  a  street  to  be  graded, 
graveled,  paved,  fiagged,  or  otherwise  im- 
proved and  regulated  in  such  manner  as  they 
may  deem  advisable,  and  to  cause  to  be  as- 
sessed the  cost  and  expenses  of  such  im- 
provement upon  the  owner  or  owners  bot- 
efited  thereby;  no  assessment  however,  to 
exceed  benefits.  Provision  is  made  in  sec- 
tion 87  (page  325)  for  the  apirartionment  by 
a  Justice  of  tbe  Supreme  Court  of  commis- 
sions to  make  assessments  for  benefits.  By 
section  94  (page  828)  the  excessive  cost  above 
benefits  is  to  be  paid  by  the  city,  and  pro- 
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Tided  for  by  general  taxation.  By  section 
106  (page  333)  the  city  is  authorized  to  issue 
bonds,  and  out  of  tbe  proceeds  pay  for  any 
Improrements  antborized  by  the  act,  and,  if 
for  any  purpose  iMithorized  by  tbe  act,  any 
part  of  the  cost  sjid  expenses  of  wtiicb  is 
authorized  to  be  assessed  upon  tbe  prc^erty 
beneflted,  tbe  assessment  for  benefits  in 
every  such  case  shall  be  ezduslTely  appro- 
priated for  the  redemption  of  tbe  bonds  so 
issued,  and  are  required  to  be  Icept  separate 
from  the  other  funds  of  snob  dty,  and  de- 
voted ezduslTely  to  their  use.  By  section 
106  (page  334)  the  dty  coundl  is  authorized 
to  negotiate  temporary  loans  for  a  period 
not  exceeding  two  years,  in  antidpation  of 
assessments  for  paving  streets,  etc. 

It  is  alleged  as  a  reason  against  tbe  valid- 
ity of  the  proceedings  of  the  coundl  tliat, 
at  the  time  of  the  award  of  tbe  contract,  At- 
lantic City  was  without  any  appropriation 
to  pay  the  contract  price  for  the  improve- 
ments prc^rased,  and  without  power  to  issue 
bonds  to  raise  the  necessary  sum;  and  coun- 
sel foond  this  objection  upon  the  case  of 
Hurley  v.  Trenton,  66  N.  J.  Law,  638,  49 
AtL  618,  and  Niies  t.  Board  of  Education  (N. 
J.  Sup.)  56  Aa  812.  But  we  think  that  neitb- 
er  of  these  cases  are  applicable  to  the  situa- 
tion in  question.  In  Hurley  r.  Trenton  the 
contract  attacked  was  for  repaying  certain 
streets,  and  was  claimed  to  be  authorized 
ondcr  an  act  of  March  2,  1888,  entitled  "An 
act  providing  for  tbe  repavement  of  i>aved 
streets  In  dties  of  this  state  and  for  the 
Issoance  of  bonds  in  payment  therefor."  P. 
L.  p.  48.  Tbe  act  authorizes  the  issuance 
and  sale  of  bonds,  and  enacts  that  the  pro- 
ceeds of  the  bonds  sliall  be  used  to  pay  the 
costs  thereafter  incurred  by  the  dty  in  the 
repaTement  of  any  street  or  streets  which 
tbe  dty  authorities  should  thereafter  decide 
to  so  lepave  out  of  said  fund.  Tbe  court  hdd 
In  that  case  tliat  It  was  dear,  from  tbe  lan- 
guage used  in  the  statute,  tbat,  before  the 
coundl  could  contract  for  repaving  of  streets, 
tbe  costs  and  expenses  of  which  must  be 
paid  out  of  a  fund  from  the  proceeds  of  the 
sale  of  bonds  issued  by  the  dty  under  the 
act  of  1898,  the  fund  must  be  in  hand.  There 
was  in  this  case  no  provision  for  assessment 
for  benefits.  In  Niles  t.  Board,  supra,  a 
contract  to  jmrchase  lands  for  a  school  site 
-was  held  awarded  under  an  act  of  the  Legis- 
lature authoriziing  a  town  council,  on  certifl- 
cate  of  tbe  board  of  education  that  addition- 
al school  accommodations  are  needed,  to 
make  an  appropriation  therefor,  and  sell 
bonds  for  not  less  tlian  their  par  Tslue,  and 
giving  It  power  to  purchase  lands  after  such 
appropriation^  expending  no  more  than  the 
amount  realized  from  the  sale  of  bonds,  be- 
cause it  was  attempted  to  purchase  lands 
after  the  aivroprlation,  but  before  sale  of 
the  bonds. 

Tbe  scheme  of  street  ImproTement  under 
Hm  act  of  1802  is  substantially  that  in  prac- 
tice In  tbe  rarloua  mnnidpalltles  acting  un- 


der special  charters.  There  Is  a  detenninar 
tion  to  make  the  improvement,  an  assess- 
ment for  t>enefits  authorized,  and  proTision 
for  payment  by  raising  money  on  temporary 
loans— in  some  cases  improvement  certifi- 
cates,'redeemable  at  some  short  period,  being 
authorized,  instead  of  temporary  loans;  and 
it  has  never  been  regarded  as  necessary  in 
such  cases  that  the  money  be  in  hand  to  pay 
for  such  improvements  before  the  contract 
to  make  them  was  entered  into. 

A  reason  urged  for  setting  aside  tbe  con- 
tract is  that  the  successful  bid  was  not  in 
accordance  with  the  following  dause  in  the 
specifications,  referring  to  the  kind  of  paving 
block  to  be  used:  "Tbe  bidder  must  deposit 
with  the  City  Engineer  before  five  o'clock 
p.  m.  Monday,  December  28,  1903,  two  (2) 
sample  paving  blocks  of  the  kind  he  pro- 
poses to  furnish  and  of  the  size  and  qual- 
ity described  in  the  specifications  labelled 
with  the  name  of  the  bidder  and  tbe  place  of 
manufacture.  Each  bidder  may  submit  sam- 
ples of  more  than  one  kind  of  block  proposed 
to  be  furnished  at  the  one  price  bid,  but  with 
the  understanding  that  tiie  Street  Committee 
shall  make  the  selection."  The  successful 
bidder  submitted,  Its  proposal  for  paving 
blocks  in  this  form: 

"Pennsylvania  Olay  Company,  Bochester, 
Penna.    Two  dollars  and  seven  cents  (|2.07). 

"Reese  &  Hammond  Fire  Brick  Co.  BoUt- 
er.  Pa.  One  dollar  and  ninety-seven  cents 
»1.97). 

"American  Sewer  Pipe  Co.,  New  Cumber- 
land. W.  Va.  One  dollar  and  ninety-scTen 
cents  (11.97). 

"Mack  Mannfactnring  Oo.,  New  Gnmber- 
land,  W.  Ya.  Two  dollars  and  twenty-five 
cents  ($2.25). 

"Clearfield  Brick  Go.,  <31earfleld.  Pa.  Two 
dollars  and  twenty-fiTC  cents  ($2.25)." 

The  prosecutors,  Dixie  et  aU  submitted 
their  bid  in  this  form: 

"For  each  square  yard  of  block  pavement 
including  concrete  foundation  and  excaTa- 
tion,  one  dollar  and  ninety-nine  cents 
($1.99)." 

The  defendant  bidder  to  whom  the  C4»- 
tract  was  awarded  was  the  lowest  bidder, 
and  the  block  selected  was  the  block  of  tbe 
American  Sewer  Pipe  Company.  The  prose- 
cutor bidder  submitted  a  sample  of  the  same 
kind  of  block,  but  claims  that  no  more  than 
one  price  could  be  submitted  by  any  one  bid- 
der for  block  peTcment,  because  of  the  lan- 
guage of  the  spedficatlons,  and  that  each 
bidder  wbo  might  be  enabled  to  procure 
blocks  of  different  manufacturers  at  dUfer- 
ent  prices  could  take  the  average  price  of 
these,  and  furnish  as  a  sample  any  of  the 
blocks  entering  into  tbe  average;  and  this 
might  result  in  furnishing  as  a  sample  the 
lowest-priced  block  which  was  used  In  mak- 
ing the  average,  and  the  city  would  not  have 
the  adTantage  of  the  knowledge  of  the  differ- 
ence in  price  of  the  Tarious  blocks  offered 
by  different  bidders.   The  bid  of  the  success 
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tal  bidder  fave  the  city  the  advantage  ot 
knowlBg  just  wbat  were  high  and  what  low- 
priced  blocks,  and  we  think  the  speclflcatlonB 
did  not  limit  bidders  to  naming  blocks  of 
only  one  price,  but  permitted  them  to  bid 
for  different  kinds  of  blocks  at  different 
prices,  and.  If  they  were  able  to  furnish  more 
tlian  one  kind  of  block  at  the  same  price, 
they  might  do  that,  also,  submitting  sanif 
pies  and  the  Information  as  to  manufacturer 
required. 

We  flAd  no  reason  for  setting  aside  the  pro- 
ceedings, and  the  same  are  affirmed,  with 
costs. 

ao  N.  J.  h,  802) 

BLACK  T.  PIDGEON  et  al. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
June  28,  1904.) 

tXeiXVlH—tfKCESBTTY    rOK     DBUARD— OHATTEl^ 
HO  BTO  AOB— AF7IDAVI1V~8UITICIXNCT. 

1.  Replevin  cannot  be  maintained  by  the  mort- 
gagee of  personal  property  against  the  mort- 
gagor, after  default  or  conditions  broken,  with- 
out demand  for  the  possession  first  made. 

2.  The  chattel  mortgage  act  (P.  L.  1902,  p. 
i87,  c.  153,  i  4),  in  requiring  that  there  shaJl 
be  annexed  thereto  the  affidavit  of  the  holder  of 
the  mortgage  or  his  agent  or  attorney,  stating 
the  true  consideration  of  the  mortgage,  does 
not,  in  addition,  require  that  the  affiant,  as  a 
IMirt  of  his  affidavit,  shall  swear  that  he  is 
the  bolder  of  the  mortgage.  It  is  sufficient  it 
it  appears  by  the  introductory  recital  to  the 
affidavit  that  he  it  the'  mortgagee,  and  if,  by 
reference  to  the  mortgage,  no  doubt  .can  M 
raised  as  to  the  identity  of  mortgagee  and  af- 
fiant. 

3.  The  affidavit  must  on  Its  face,  or  read  in 
connection  with  the  mortgage  to  which  it  is 
annexed,  show  how  the  relation  of  creditor  and 
debtor  arose  between  the  mortgagor  and  mort- 
gagee. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court;  Camden  County. 

Action  by  Themas  Black  against  James  O. 
Pidgeon  and  others.  Judgment  for  plaintUBC, 
and  defendants  being  error.    Affirmed. 

The  defendants  not  having  given  a  bond, 
the  plaintiff  had  obtained  possession  of  the 
horses;  hence  the  verdict  was  nominal— for 
six  cents  damages  and  ooists. 

Wilson,  Carr  &  Stackhouse,  for  plaintiffs 
in  error.  Francis  D.  Weaver  and  Howard 
li.  Miller,  for  defendant  in  error. 

VROOM,  J.  (after  stating  the  facts).  This 
was  an  action  of  replevin,  and  brought  by 
a  chattel  mortgagee  for  the  recovery  of  one 
gray  mare  five  years  old,  one  gray  horse  six 
years  old,  and  one  sorrel  horse  six  years  old, 
claimed  to  be  of  the  value  of  $300;  and  in 
his  declaration  the  plaintiff  averred  the  tak- 
ing to  have  been  In  a  certain  close  of  him, 
the  said  plaintiff.  In  the  borough  of  Colllngs- 
wood,  in  the  county  of  Camden.  The  pleas 
Interposed  by  the  defendants  were:  (1)  Non 
ceplt  (2)  That  the  goods  and  chattels  in  the 
declaration  mentioned  were  the  property  of 

ft  See  Chattel  Mortgages,  toL  9,  Cent.  Dig.  i  311. 


one  Harry  H.  Devoe,  and  not  that  of  the  said 
plaintiff.  (8)  A  plea  by  the  defendant  Jo- 
seph Hinger,  which  set  np  that  he  took  the 
Chattels  In  the  declaration  mentioned  In  or 
near  the  public  highway  at  or  near  West 
Colllngswood,  and  not  In  the  close  of  the 
phiintiff  in  the  borough  of  Colllngswood,  In 
the  county  of  Camden,  and  avowing  that  he 
levied  upon  and  seized  and  took  In  execution 
the  said  goods  and  chattels  under  a  writ  of 
execution  issned  out  of  the  district  conrt  of 
the  city  of  Camden,  as  the  property  of  one 
Harry  H.  Devoe,  on  a  Judgment  recovered 
in  said  court  by  James  O.  Pidgeon  and  Ross 
Pidgeon,  partners,  etc,  against  the  said  De- 
Toe.  To  the  second  plea  filed  by  the  defend- 
ants the  plaintiff  replied  (1)  that  the  goods 
and  chattels  were  the  property  of  Mm,  the 
said  Black,  and  not  of  the  said  Devoe;  and 
as  to  the  avowry  of  the  said  Joseph  Hinger 
(2)  that  the  goods  and  chattel  were  the  prop- 
erty of  him,  the  said  Thomas  Black,  and  not 
of  the  said  Devoe. 

The  evidence  adduced  on  the  part  of  the 
plaintiff  shewed  that  Harry  EL  Devoe  was 
indebted  to  the  plaintiff  In  the  som  of  $368.- 
74,  and  that  to  secure  the  said  Indebtedness 
the  said  Devoe  gave  to  the  plaintiff  a  chat- 
tel mortgage  covering  the  three  horses  in 
gnestlon,  and  that  the  aaid  mortgage  was 
duly  recorded  in  the  register's  office  of  the 
county  of  Camden;  that  the  plaintiff,  after 
the  levy  was  made  under  the  execution  is- 
sued In  the  salt  of  James  Q.  Pidgeon  &  Son 
against  Devoe,  made  a  demand  npon  Pidgeon 
for  the  said  goods,  and  that  the  said  demand 
was  refused.  It  appeared  that  the  demand 
was  made  after  the  tieaiing  of  the  summons 
In  the  replevin  suit,  bat  before  ttie  sheriff 
was  Instmcted  to  s«ve  it.  At  the  time  the 
demand  was  made,  the  horses  were  in  the 
stables  of  Pidgeon  ft  Son,  having  been  pat 
there  by  Hinger  after  he  had  taken  pame»- 
flion  of  them  under  the  execution  and  levy. 

At  the  close  of  the  plaintiff's  case  the  de- 
fendants moved  for  a  nonsuit  upon  the  fol- 
lowing grounds:  First,  that  there  was  no 
proof  of  the  demand  prioi'  to  the  commence- 
ment of  the  action;  second,  that  the  proofs 
did  not  show  the  taking  in  the  place  alleged 
in  tiie  declaration;  and,  third,  that  the  affi- 
davit annexed  to  the  mortgage  is  defective 
in  certain  particulars  specified. 

The  motion  to  nonsuit  was  overruled  by 
the  trial  Judge^  and,  as  we  think,  properly. 
The  general  rule  undoubtedly  la  that  the 
mortgagees  of  personal  property  cannot  main- 
tain replevin  against  the  mortgagor  after  de- 
fault or  conditions  broken  without  demand 
for  the  possession.  Woodslde  v.  Adams,  40 
N.  J.  Law,  417;  Shlnn  on  Replevin,  i  854; 
Cobbey  on  Replevin,  172.  Although  the  evi- 
dence showed  that  the  writ  of  replevin  had 
been  Issued  and  was  In  the  hands  of  the 
sheriff,  who  went  with  the  plaintiff  to  the 
stables  of  Pidgeon,  when  the  demand  was 
made  by  the  plaintiff  for  the  horses,  it  was 
not  placed  In  the  hands  of  the  sheriff  for 
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serviee  until  BftM-  the  demand  was  madCb 
and  tlie  evidence  of  Black  was  that  be  de- 
manded tbe  borseB  before  tbe  sberlff  aerred 
the  writ  It  appeared  also  from  the  iwoofs 
of  tbe  defendants  that  Miller,  who  was  the 
attorney  of  the  plaintiff,  had  demanded  the 
horses  of  Hlnger  several  times  before  tbe 
suit  was  begun.  There  was  undoubtedly  snf- 
fideut  evidence  to  go  to  the  jury  on  tbe  qnea- 
tlon  of  tbe  demand. 

As  to  the  second  ground  urged— that  the 
ptvofs  of  tbe  plaintiff  did  not  show  the  tak- 
ing of  the  goods  In  tbe  place  alleged  In  tbe 
declaration— It  Is  sufficient  to  say  that  we 
think  that  this  was  subject-matter  of  amend- 
ment and,  tbe  merits  of  tbe  case  having 
been  duly  tried,  the  declaration  In  this  re- 
spect should  be  treated  as  amended. 

Tbe  third  ground  urged  for  tiie  motion  for 
nonsuit  was  that  tiie  affidavit  accompanying 
the  chattel  mortgage  was  defective  In  the 
following  particulars :  (1)  That  the  mortga- 
gee did  not  swear  In  Ms  affidavit  that  be 
was  the  mortgagee  named  In  the '  chattel 
mortgage;  (2)  that  Blade  did  not  state  in 
said  affidavit  by  whom  the  promlsaoiy  note 
tbereln  referred  to  was  given ;  (8)  that  Black 
did  not  state  In  said  affidavit  how  tbe  debt 
wblcb  Is  the  consideration  for  said  mort- 
gage arose;  (4)  that  be  did  not  state  who 
Incurred  the  debt ;  (S)  that  he  did  not  state 
who  purchased  the  chattels  referred  to  In 
said  affidavit;  (6)  that  he  did  not  state  who 
was  the  holder  of  the  promissory  note  there- 
in referred  to;  (7)  that  be  did  not  disclose 
tbe  date  of  the  promissory  note  therein  re- 
ferred to ;  (8)  that  be  did  not  state  when  tin 
promissory  note  therein  referred  to  was  giv- 
en; (9)  that  there  was  due  upon  said  mort- 
gage tbe  sum  of  $368.74,  when  by  the  terms 
of  said  mortgage  tbe  said  sum  was  nM  to 
gtpir  due  until  tbe  20th  day  of  August  190S. 
It  will  not  be  necessary  for  the  detemilna- 
tlon  of  this  case  to  consider  in  detail  all 
of  the  objections  above  made  to  this  affida- 
vit The  fourth  section  of  the  revised  act 
of  1902  concerning  mortgages  on  cbatt^s 
(P.  L.  1902,  p.  487,  c.  1S3)  enacts  as  follows : 
"Every  mortgage  or  conveyance  intended  to 
operate  as  a  mortgage  of  goods  and  chattels 
hereafter  made,  which  shall  not  be  accom- 
panied by  an  immediate  delivery  and  follow- 
ed by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged  shall  be 
absolutely  void  as  against  the  creditors  of 
the  mortgagor,  and  as  against  subsequent 
pTirchasers  and  mortgagees  In  good  faith,  un- 
less the  mortgage,  having  annexed  thereto 
an  affidavit  or  affirmation  made  and  sub- 
scribed by  tbe  bolder  of  said  mortgage,  his 
agent  or  attorney,  stating  tbe  consideration 
of  said  mortgage  and  as  nearly  as  possible 
tbe  amount  due  and  to  grow  due  thereon,  be 
f'ecorded  as  directed  in  the  succeeding  sec- 
tion of  this  act"  Tbe  affidavit  In  this  case, 
which  was  annexed  to  the  mortgage  and 
made  by  the  mortgagee,  was  In  the  following 
words:    "Thomas  Bladk,  the  mortgagee  In 


the  foregoing  mortgage  named,  being  doly 
sworn,  on  bis  oath  aays  that  tbe  true  con- 
sideration of  said  mortgage  la  as  follows, 
via.,  for  the  better  security  of  a  certain  prom- 
laSory  note  given  to  the  said.  Thomas  Black 
for  the  attm  of  |36&74  in  payment  for  one 
gray  mare  and  one  gray  horse,  and  payable 
at  the  expiration  of  seven  months  from  Jan- 
nary  20,  1908,  at  tbe  First  National  Bank  of 
Woodbury,  New  Jersey,  and  that  there  is  due 
on  said  mortgage  tbe  snm  of  $388.74,  besides 
lawful  interest  thereon  from  tbe  20tta  day 
of  January,  A.  O.  1903."  This  court  in  tbe 
case  of  Fletcher  v.  Bonnet  61  N.  J.  Eq.  615, 
28  Atl.  601,  laid  down  the  following  rule  as 
to  tbe  construction  of  affldavlta  annexed  to 
chattel  mortgages:  Tbat  If  the  affidavit 
expressly  refers  to  matters  stated  In  tbe 
mortgage,  those  matters  mnst  be  regarded 
as  part  of  tbe  affidavit ;  or.  In  otber  words, 
that  tbe  affidavit  and  mortgage  should  be 
read  together.  In  order  to  ascertain  wheth- 
er ttiere  has  been  a  sufficient  compliance 
with  the  terma  of  tbe  statute.  Applying  this 
rule  to  tbe  present  case,  tbe  affidavit  of  tbe 
mortgagee,  when  read  In  connection  with  tbe 
mortgage,  will  show,  I  think,  that  all  the 
requisites  essential  to  a  substantial  compli- 
ance with  the  reqniremente  of  the  statute 
have  been  compiled  with.  The  first  objec- 
tion raised  to  the  affidavit  was  that  the  mort- 
gagee did  not  swear  in  bis  affidavit  tbat  he 
was  the  mortgagee  named  In  tbe  chattel 
mortgage,  sucb  fact  being  contained  only  In 
iwefatory  recital  to  tbe  affidavit,  and  that 
this  was  insufficient  It  being  Insisted  tbat 
as  a  part  of  the  affidavit  Itself  the  mortga- 
gee must  swear  that  he  Is  the  mortgagee 
named  in  tbe  chattel  mortgage.  This  la  not 
required  by  the  terms  of  tbe  statute.  What 
It  does  prescribe  Is  the  affidavit  of  tbe  holder 
of  tbe  mortgage  stating  the  consideration  of 
the  mortgage,  and  as  nearly  as  possible  the 
amount  due  and  to  grow  due  thereon.  Tbe 
fact  that  tbe  affiant  as  the  mortgagee  was 
duly  sworn  appears  here  by  tbe  recital  In 
the  affidavit  Tbe  Identity  of  the  names  In 
tbe  mortgage  and  In  the  affidavit  which  Is 
anneted  to  tbe  mortgage  raises  a  clear  pre- 
sumption of  Identity  of  the  persona.  BSead- 
Ing  the  mortgage  and  the  affidavit  together, 
no  question  of  the  sufficiency  of  the  affidavit 
can  be  maintained  In  this  particular.  Tbe 
next  objection  urged  against  the  affidavit  Is 
tbat  It  falls  sufficiently  to  show  bow  the  debt 
arose  and  who  tbe  debtor  was.  An  exami- 
nation of  tbe  affidavit  discloses  tbat  tbe  con- 
sideration of  the  mortgage  Is  for  the  better 
security  of  a  certain  promissory  note  given 
to  the  said  Thomas  Black  for  the  sum  of 
1368.74  In  payment  for  one  gray  mare  and 
one  gray  horse.  Reading  this  In  connection 
with  tbe  condition  of  tbe  mortgage,  we  dis- 
cover the  Indebtedness  of  the  mortgagor, 
Harry  H.  Devoe,  to  the  mortgagee,  for  the 
very  same  amount  for  which  the  promissory 
note  mentioned  In  the  affidavit  Is  given,  and 
the  property  mortgaged  thereby  Includes  tbe 


Digitized  by 


Google 


37d 


68  ATIiAMTIC  RBPOBTEB. 


(N.f 


same  horses  mentioned  apeclflcally  In  the 
affidavit  There  can  be  no  doubt  as  to  the 
reasonablenees  of  the  presnmptlon  that  De- 
Toe  1b  the  debtor,  and  substantially  shows 
how  the  relation  between  creditor  and  debt- 
or was  created,  within  the  ruling  In  Graham 
Button  Co.  V.  Spielmann,  60  N.  J.  Eq.  122, 
24  Atl.  671.  If  the  chattel  mortgage  had 
failed  to  afford  the  necessary  aid  to  the  d&- 
fldencies  claimed  in  the  affidavit,  another  re- 
sult might  have  been  reached,  and  the  case 
might  have  been  brought  within  the  ruling 
In  Dunham  t.  Cramer,  63  N.  J.  Eq.  161,  61 
AtL  1011,  cited  by  the  plaintiffs  In  error,  In 
whlcli  case  the  fact  that  the  chattel  mort- 
gage recitals  made  less  disclosure  of  the 
transactions  between  the  mortgagor  and  the 
mortgagee  than  did  the  affidavit  itself  was 
made  the  express  ground  of  the  decision.  I 
can  see  no  difficulty  in  the  affidavit  as  to  the 
date  when  the  money  was  to  fall  due.  In 
my  judgment.  It  must  be  held  to  have  been 
due  at  the  time  of  the  mailing  of  the  mort- 
gage by  Devoe,  and  to  have  been  payable  In 
future  as  recited  in  the  affidavit 
The  judgment  below  should  be  affirmed. 


OR  N.  J.  B.  ISI) 

FURNISS  et  al.  t.  LBUPP. 

{Court  of  Chancery  of  New  Jersey.     June  22, 

1904.) 

TBUBT  »nKD— IWCOMB  —  ANTICIPATION  —  PAT- 
XKNT    OF   BBREITOIABT'S    DBBT. 

1.  A  traatee  of  a  fund  made  an  unauthoriaed 
investment  of  a  portion  of  it,  which  his  suc- 
cessor recovered;  with  interest  from  his  execu- 
tors. The  original  trustee  also  made  an  un- 
authorized loan  of  a  part  of  the  fund,  at  their 
request  to  the  life  tenants  entitled  to  the  in- 
come. The  deed  of  settlement  provided  that 
the  life  tenants  should  have  no  power  to  in- 
cumber or  anticipate  income.  Held,  that  the 
application  of  the  interest  recovered  from  the 
executors  of  the  original  trustee  to  the  pay- 
ment of  the  debt  of  the  life  tenants  did  not 
amount  to  an  anticipation  of  the  income,  but 
was  proper. 

Petition  by  Grace  L.  Fumiss  and  another 
agalQBt  William  H.  Leupp  as  trustee. 

Perkins,  for  petitioner.  Willard  P.  Yoor- 
hees,  for  respondent 

PITNBX,  V.  C.  The  petitioners,  Grace  L. 
Furniss  and  William  P.  Furniss,  are  tenants 
for  life  of  a  fund  of  about  $100,000  in  the 
bands  of  the  respondent,  William  H.  Leupp, 
who  was  appointed  trustee  thereof  by  this 
court  as  successor  to  the  original  trustee, 
Solon  Humphreys,  deceased.  Among  the  as- 
sets of  the  estate  was  an  obligation  of  one 
Crosby  for  $5,700,  which  had  been  talien  by 
said  Humphreys  for  money  loaned  by  said 
Humphreys,  as  trustee,  under  circumstances 
which  rendered  Humphreys  personally  re- 
sponsible for  the  same.  The  respondent, 
Leupp,  recovered  from  the  executors  of  Hum- 
phreys the  principal  sum  of  $5,700,  and  In- 
terest thereon  from  December  21,  1899, 
amounting  to  $1,316.92.    The  object  of  the 


petition  is  to  compel  the  trustee  to  pay  and 
distribute  that  sum  of  $1,316.92  among  the 
petitioners.  The  defense  set  up  by  the  trus- 
tee in  his  answer  is  that  the  petitioner  Grace 
borrowed  of  the  trustee  Humphreys  $1,500 
In  July,  1899.  and  secured  it  by  a  mortgage 
on  property  known  as  "Miacomet"  on  the 
island  of  Nantucket;  that  subsequently  in 
1894  she  conveyed  Miacomet,  subject  to  the 
mortgage,  to  the  petitioner  William,  who  ex- 
pressly assumed  the  payment  of  the  mort- 
gage; and  subsequently,  on  SeptMuber  30, 
1897,  the  petitioner  William  borrowed  the 
sum  of  $350  of  the  funds  of  the  estate  from 
the  trustee  Humphreys,  and  to  secure  the 
same  executed  to  him  a  mortgage  covering 
Miacomet  and  also  another  property  in  Nan- 
tucket known  as  "Hertzruhe."  Respondent 
further  avers  that  these  investments  were 
entir^y  unwarranted,  and  the  securities  quite 
Insufficient,  and  were  such  a  misapplication 
of  the  funds  of  the  estate  as  to  render  both 
Humphreys  and  the  petitioners  Uable  to  re- 
place the  moneys  in  restoration  of  the  estate. 
He  further  avers  that,  although  these  Nan- 
tucket mortgages  were  not  qpedflcally  men- 
tioned in  the  decree  of  this  court,  which  de- 
cree is  dated  July  16,  1901,  which  appointed 
him  trustee,  and  were  not  accepted  by  him 
as  available  assets,  yet  they  did  In  fact  pass 
to  blm  by  virtue  of  one  of  the  clauses  of 
said  order.  And  he  asserts  that  it  is  his  duty 
to  insist  upon  the  application  of  the  arrears 
of  interest  $1,31&92,  to  the  reduction  of  the 
Nantucket  mortgages.  In  this,  I  thinlc,  be  is 
clearly  right  (In  order  that  there  may  be 
no  mistake,  it  is  proper  to  observe  that  the 
petitioner  Grace  obtained  from  the  trustee 
Humphreys  two  separate  loans  upon  separate 
properties  In  Nantucket,  of  which  one  was 
paid  oft  by  her  In  cash  to  said  Humphreys, 
and  is  mentioned  In  the  above-mentioned  or- 
der of  July  16,  1901.  It  was  not  suggested 
at  the  argument  that  the  two  mortgages  here- 
in first  spedflcally  mentioned  were  covered 
by  the  clause  In  the  order  of  July  16,  1901, 
which  refers  to  the  Nantucket  mortgages.) 

Respondent,  in  bis  answer,  further  sets  out 
facts  which  it  is  not  worth  while  to  recite 
here,  tending  to  show  that  there  are  other 
parties  interested  in  the  disposition  of  the 
present  fund,  and  that  the  proceeding  should 
have  been  by  bill,  not  by  petition.  The  mat- 
ter was  brought  on  for  hearing  upon  the  pe- 
tition and  answer,  and  for  the  purposes  of 
the  hearing  the  facts  set  forth  in  the  answw 
were  admitted.  The  reliance  of  the  petition- 
ers, in  answer  to  the  defense  of  the  respond- 
ent was  rested  upon  a  clause  found  In  the 
original  deed  of  settlement,  dated  July  31, 
1882,  by  which  the  fund  was  vested  by  the 
petitioners  in  Mr.  Humphreys  in  these  words: 
"The  said  trustee,  party  of  the  second  part 
shall  hold  principal,  increase^  and  Income  of 
said  fund,  free  from  all  claims,  attachments, 
judgments,  executions,  and  liens  of  every 
nature  by  creditors  against  either  of  said 
parties  of  the  first  part,  and  the  said  parties 
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of  the  first  part  shall  not  have,  nor  shall 
either  of  them  have,  any  power  to  anticipate, 
charge,  or  Incumber  the  said  principal  fund, 
or  any  part  thereof,  or  the  Increase,  interest, 
or  Income  thereof,  or  In  any  way  defeat  the 
Intent  of  this  instrnment  as  herein  expressed, 
which  Is  to  make  provision  for  the  support, 
maintenance,  and  personal  comfort  of  the 
parties  of  the  first  part,  free  from  all  liens 
and  claims  of  creditors."  The  question  for 
determination  is  whether  the  fund  now  in 
■  immediate  dispute  comes  within  the  scope 
of  that  language.  The  rule  seems  to  be  en- 
tirely settled  that  when  a  trustee  makes  an 
unauthorized  investment  of  trust  funds  at 
the  request  of  and  for  the  benefit  of  the  ces- 
tui que  trust  for  life  of  the  Income,  such  trus- 
tee, though  himself  liable  to  make  good  any 
loss  arising  therefrom  has  the  right  to  call 
on  the  cestui  que  trust,  who  has  requested 
the  Investment,  to  make  good  that  loss  so 
far  as  his  interest  in  the  trust  fund  will 
snfflce  for  that  purpose.  2  Perry  on  Trusts, 
S  543,  last  clause;  Lewin  on  Trusts  (8th  Eng. 
Ed.  by  Flint)  p.  911.  It  Is  equally  well  set- 
tled that,  where  the  deed  of  settlement,  as 
here,  contains  a  clause  against  anticipation, 
the  remedy  against  the  cestui  que  trust  will 
not  be  so  enforced  as  to  work  such  anticipa- 
tion. The  English  cases  are  collected  in  7 
Chitty-a  Equity  Digest  (4th  Bd.  1888)  pp. 
7078-7083.  But  counsel  for  respondent  con- 
tends—I  think,  rightly— that  what  the  re- 
spondent here  claims  will  not  amount  to  an 
anticipation,  and  so  is  not  forbidden  by  the 
clause  In  the  settlement  above  recited.  He 
distinguishes  between  income  which  has  ac- 
cnmulated  for  several  years,  and  has  not  been 
disposed  of  by  the  tenant  for  life,  and  the 
Income  at  present  accruing  and  to  accrue. 
The  forceful  words  of  the  clause  are  "antici- 
pate, charge,  or  incumber  •  •  •  the  In- 
crease, Interest,  or  income"  of  the  fund.  I 
am  unable  to  perceive  how  the  proposed  ac- 
tion of  the  respondent  will  be  In  contraven- 
tion of  that  language. 

The  precise  question  is  not  without  author^ 
ity.  I  refer  to  Moore  v.  Moore,  decided  by 
Vice  Chancellor  Knight-Bruce,  and  reported 
in  1  Collier,  Chan.  54.  In  that  case  a  settle- 
ment was  made  by  a  husband  upon  his  wife 
at  their  marriage,  and  the  fund  was  placed 
in  the  hands  of  trustees,  who  for  many  years 
paid  the  whole  Income  to  the  husband.  The 
wife  sued  the  trustees  to  recover  the  interest 
which  had  been  so  misapplied,  and  a  decree 
was  made  against  them  to  make  good  the 
amount,  which  was  afterwards  ascertained 
at  over  £300.  After  the  decree  establishing 
the  liability,  and  before  the  amount  was  as- 
certained, Mrs.  Moore  mortgaged  the  fund 
to  one  Asprey  to  secure  £308.  The  deed  of 
settlement  contained  a  clause  which  the  Vice 
Chancellor  held  to  amount  to  a  restraint  up- 
on anticipation,  and  the  question  arose  uiwn 
the  validity  of  the  mortgage  to  Asprey,  who 
applied  by  petition  to  have  the  sum  due  to 
bim  paid  out  of  the  fund  when  paid  into 


court  The  Vice  Chancellor,  In  rendering 
Judgment,  declared  that  it  was  quite  clear 
that  the  Income  which  accrued  before  the 
assignment  by  way  of  mortgage  was  not  pro- 
tected by  the  clause  against  anticipation; 
and  Mr.  Asprey  seems  to  have  micceeded  In 
his  petition. 

Another  case  is  Butler  v.  Cumpston,  decid- 
ed by  Sir  Bichard  Mallns  November  4, 1868, 
L.  R.  Eq.  Cases,  toL  7,  p.  16.  There  the 
trustee  of  a  marriage  settlement  (consisting 
of  funds  whicli,  before  marriage,  were  the 
property  of  the  wife)  for  a  wife,  expressly, 
without  power  of  anticipation,  had  shares  in 
a  bank  involving  personal  liability  vested  in 
him  upon  the  trusts  of  the  settlement;  and 
at  the  request  of  the  wife  he  took  up  and 
paid  for  an  allotment  of  new  shares  in  the 
same  bank  upon  her  promise  that  the  pur- 
chase money  should  be  paid  out  of  certain 
savings  she  had  made  of  her  separate  estate. 
The  bank  failed,  and  the  trustee  was  com- 
pelled to  pay  out  of  his  own  funds  not  only 
the  price  of  the  new  shares  so  subscribed  for 
by  him  at  her  request,  but  also  an  assess- 
ment based  upon  his  liability  as  a  sharehold- 
er. These  payments  on  account  of  the  new 
shares  amounted  to  £1,540.  The  savings 
which  the  wife  had  made  amounted  in  the 
aggregate  to  £2,676,  of  which  £350  had  been 
on  deposit  in  the  Insolvent  bank  and  £1,352 
had  been  Invested  by  the  wife  in  the  names 
of  the  trustees,  but  without  any  declaration, 
oral  or  written,  that  it  should  become  sub- 
ject to  the  deed  of  settlement  It  was  held 
that  all  the  savings  of  the  wife  which  came 
out  of  the  Income  of  the  trust  estate,  includ- 
ing that  which  had  been  Invested  in  the 
names  of  the  trustees,  was  liable  to  make 
good  the  loss  which  the  trustees  had  incur- 
red by  the  new  allotment  of  shares.  This 
was  done  on  the  ground  that  the  wife's  prom- 
ise to  repay  the  trustees  the  purchase  mon- 
ey of  those  new  shares  was  binding  ux)on  her 
separate  estate  under  the  laws  of  England, 
and  also  that  her  request  to  the  trustees  to 
purchase  and  hold  the  shares  Included  by 
implication  an  agreement  on  her  part  to  In- 
demnify the  trustees  against  any  liability 
arising  therefrom,  which  was  also  binding 
upon  her  separate  estate;  that  the  moneys 
which  were  made  up  of  the  accumulations  of 
the  savings  which  had  been  invested  in  the 
names  of  the  trustees  did  not  become  sub- 
ject to  the  terms  of  the  settlement  and  con- 
tinued to  be  a  part  of  her  separate  estate, 
and  that  all  of  the  accumulations  of  savings 
were  freed  from  the  effect  of  the  provision 
against  anticipation  found  in  the  deed  of  set- 
tlement 

I  think  the  present  case  Is  within  the  au- 
thority and  reasoning  of  the  two  cases  Just 
cited.  In  Moore  v.  Moore,  supra,  the  ac- 
cumulation of  the  Income  was  the  result  of 
an  improper  application  by  the  trustee  of 
the  income,  and  was  not  assented  to  or  ac- 
quiesced In  by  the  tenant  for  life,  yet  when 
tiiey  had  accrued  and  been  adjudged  to  be 
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due  to  her  fbey  were  held  to  be  at  her  dla- 
posa],  notwithstanding  tbe  dause  againat  an- 
ticipation. In  the  later  case  of  Bntler  y. 
Gumpeton,  supra,  the  accumulatlona  were  the 
volnntary  act  of  the  wife,  the  life  tenant,  and 
they  were  held  to  have  become  her  separate 
estate  freed  from  the  effect  of  the  reatrlctien 
against  anticipation,  and  liable  to  answer 
for  her  contracts.  Here  the  Indebtedness  of 
the  petitioners  to  the  estate  is  the  result  of 
a  misapplication  by  the  former  traetee  of 
the  body  of  the  estate,  made  at  the  special 
Instance  and  request  of  the  petitioners,  and 
the  present  trustee  is  clearly  entitled,  and 
It  is  bis  duty,  acting  In  the  interests  of  the 
persons  in  remainder,  to  enforce  and  collect 
that  indebtedness,  if  practicable.  He  asserts 
it  by  way  of  set-off  against  the  claim  of  the 
petitioners  for  a  fund  in  his  hands  which  Is 
the  result  of  accumulation  for  many  years 
of  Income  of  their  estate,  which  arose  and 
has  come  to  his  hands  precisely  as  did  the 
income  of  the  estate  in  the  case  of  Moore  t. 
Moore,  supra. 

I  am  of  the  opinion  that  Justice  and  equity 
require  tliat  the  defendant  should  be  declar- 
ed to  have  the  right  to  apply  (a  portion  of) 
the  sum  of  money  here  involved  ($1,816.92) 
toward  the  reduction  of  the  indebtedness  of 
tf>e  petitioners  to  the  estate.  The 'working 
out  of  this  right  will  be  subject  to  certain 
considerations  arising  upon  the  petition  and 
answer  not  necessary  now  to  be  mentioned. 


(70  N.  J.  L.  67«) 

OONBAD  ▼.  BLIZABBTH.  P.  &  O.  J.  BT.  C». 

(Goart  of  Errors  and  Appeals  of  Mew  Jersey. 
June  ao,  1904.) 

XaOVLSY  UNB— COLLISION   wrrH  VEHICLB— 
KEOLIGENCE— EVIDENCE. 

1.  The  rale  with  respect  to  the  use  by  vehicle 
of  a  common  highway  on  which  a  trolley  line 
ia  operated  requires  that  reasonable  care  should 
be  exercised,  by  one  about  to  cross  such  high- 
way, not  to  drive  in  front  of  an  approaching 
car,  which,  in  spite  of  reasonable  care  in  its 
operation,  may  strike  falm;  and  that  the  car 
most  not  be  allowed  to  strike  a  vehicle  so  cxaaa- 
log  its  tracks  if  reasonable  circumspection  and 
control  on  the  part  pt  the  motorman  will  suffice 
to  prevent  it 

2.  If,  from  the  testimony  in  a  case,  Hie  Jury 
may  legitimately  find  that  when  the  plaintiff 
started  to  cross  the  trolley  tracks  laid  in  a 
public  bighway  it  was  apparently  safe  for  him 
to  do  so  under  the  conditions  within  his  ob- 
servation, one  of  which  was  a  trolley  car  suf- 
ficiently distant  to  be  diecked,  or,  it  need  be, 
stopped,  before  it  should  reach  him,  the  question 
of  the  BKiintiffs  contributory  negligence  Is  for 
the  jury. 

3.  If,  in  such  case,  the  Jury  do  not  find  that 
tbe.  plaintiff  was  nee'ligent  in  crossing  the  high- 
way when  he  did,  tbo  question  whether  the  col- 
lision could  have  been  avoided  hy  the  exercise 
of  reasonable  care  on  the  part  of  the  motorman 
in-  tlie  operation  of  his  car  is  also  one  Of  fact 
for  the  jury  when  tbe  testimony  submitted  to 
them  wjlj  sustain  the  infereuce  that  the  motor- 
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man  did  not  have  his  car  under  proper  control, 
in  view  of  tbe  conditions  within  Us  observa- 
tion. 
(Syllabus  by  the  Ciourt) 

Error  to  Circuit  Court,  Union  Connty. 

Action  by  Henry  T.  Conrad  against  the 
Elizabeth,  Plainfield  &  Central  Jersey  Hall- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

John  A.  Bernhard  and  Channcey  EL  Beas- 
ley,  for  plaintiff  in  error.  J.  A.  Kleman, 
for  defendant  In  error. 

OABKISON,  J.  Error  Is  assigned  upon 
bills  of  exception  to  the  Judicial  denial  of 
two  motions  made  on  behalf  of  the  defend- 
ant in  the  court  below — one  for  a  Judgment 
of  nonsuit,  and  tbe  other  for  a  direction  of 
a  verdict — the  grounds  of  each  motion  being 
that  there  was  no  proof  of  the  defendant's 
negligence,  and  that  tbe  contributory  negli- 
gence of  the  plaintiff  affirmatively  appeared. 

The  testimony  admitted  at  the  trial  was 
competent  to  prove  that  the  plaintiff,  at 
about  7 :30  o'clock  on  the  evening  of  tbe  day 
In  the  early  part  of  November,  drove  a  mule 
team  across  a  pnbllc  highway  on  which  the 
defendant  had  its  trolley  tracks ;  that  before 
starting  to  cross  he  looked  for  cars,  and  saw 
one  a  block  away  that  seemed  to  be  stand- 
ing there ;  that  he  had  driven  over  the  first 
set  of  tracks,  and  was  nearly  over  tbe  sec- 
ond, when  the  car  struck  the  hub  of  hla  left 
hind  wheel,  and  ran  for  a  considerable  dis- 
tance before  it  was  stopped.  There  was  otli- 
er  testimony,  from  which  It  might  be  Infers 
red  that  the  car  was  going  at  a  rate  of  speed 
that  was  excessive  under  the  circumstances 
within  tlie  observation  of  the  motorman, 
and  also  that  the  car  was  not  under  proper 
eentrol ;  notably  the  testimony  of  the  mo- 
torman himself,  wblcb  tended  to  show  with- 
in what  space  a  car  could  normally  be  stopr 
ped,  and  tbe  distance  that  this  car  ran  aft- 
er tbe  collision  with  all  power  off  and  the 
brakes  set.  The  Inferences  that  might  1% 
gitlmately  be  drawn  from  this  testln^oay,  as 
circumstantially  given,  coupled  with  the 
roles  of  law  which  distinguish  the  relatiye 
rights  and  duties  of  persons  using  s^  com^ 
mon  highway  from  those  by  which  steam 
railroad  crossings  are  safeguarded,  made  it 
obligatory  upon  the  trial  court  to  submit  to 
the  Jury  both  tbe  question  of  the  negligence 
of  the  motorman  as  well  as  that  of  the  plain- 
tiff. 

From  the  testimony  of  the  plalntlft  tbe 
Jury  might  legitimately  have  found  that 
when  he  started  to  crass  the  highway  It  was 
apparently  safe  for  htm  to  do  so  under  the 
conditions  within  his  observation,  one  of 
which  was  a  trolley  car  sufficiently  distant 
to  be  checked,  or,  if  need  be,  stopped,  before 
It  should  reach  him.  Electric  Ry.  v.  MUIer, 
W  N.  J.  Law,  423,  86  Aa  885,  39  AtL  645. 

Tbe  question  of  the  plaintiff's;  negligence, 
under  those  elnramstanceE^  was  for  the  Jury. 
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If  the  Jai7  Old  not  find  tiiat  the  pUlntUt 
was  negligent  in  croseing  the  highway  when 
be  did.  then  the  question  of  the  defendant'k 
negligence  depended  upon  whether  the  mo- 
torman  could,  by  the  ezertUaa  «f  Reasonable 
care,  have  checked  his  ^ar,  or,  If  need  b«^ 
kave  stopped  it  before  striking  the  plalatllTs 
wagon.  If  he  could,  it  was  his  duty  to  M 
so.  Consol.  Traction  Oo.  y.  Glynn,  69  N.  J. 
Law.  432,  37  Ati.  66;  Zolphor  ▼.  Camden  * 
&  R.  Ga  (N.  J.  Brr.  ft  App.)  B5  Atl.  24a. 

This  also  was,  under  the  evidence,  a  jntjr 
question. 

The  rule  of  law  pertineDt  to  these  issues 
Is  based  upon  the  plainest  dictates  of  good 
sense  and  common  humanity.  It  Is  simply 
that  in  crossing  a  highway  a  person  must 
exercise  reasonable  care  not  to  drire  In  front 
of  an  approaching  car,  which,  despita  rea- 
sonable  care  In  Its  operation,  may  strike  him} 
and  that  a  car  using  the  pnhUc  highway 
must  not  be  allowed  to  strike  a  vehicle  so 
crossing  its  tracks  if  reasonable  drcumspec- 
tion  and  control  on  the  part  of  the  motor- 
man  will  suffice  to  prevent  it.  In  the  ab- 
sence of  any  exception  to  the  charge  of  the 
conrt  bdow,  It  must  be  assumed  that  the 
case  was  submitted  nnder  proper  instruo- 
tlons. 

There  was  no  error  In  the  denial  ot  tha 
defendant* B  motions. 

The  Judgment  of  the  drcuit  court  is  af- 
firmed. 


ZELLES  V.  LITTBLL  et  al. 

^ort  of  Chancery  of  New  Jersey.    Jane  28, 

1004.) 

^OICATIOir   —   If  APS  —  STBKBT8— llASEMEWTS  — 
COKSTBtJCnOH—DJlEDS— BIGHTS  OF  GBANTEK. 

1.  Defendant's  predecessors  laid  out  a  park 
to  be  sold  for  gufumer  residences  surrounding  a 
lake,  a  map  being  made  showing  a  narrow  alley 
to  the  rear  of  the  lota  facing  the  lake,  which 
was  connected  with  the  lake  hy  a  passageway 
20  feet  in  width.  Other  land  was  subsequent- 
ly laid  out.  and  a  new  plat  made,  by  which  the 
passageway  to  the  lake  was  widened  by  the 
addition  of  one  of  the  adjoining  50-foot  lots 
previously  laid  out.  Plaintiff  was  Induced  to 
purchase  a  block  of  land  in  the  rear  of  the  lota 
fronting  the  lake  for  a  sumilter  residence  and 
was  shown  the  second  map,  tt  being  represented 
to  him  that  the  passageway  to  the  lake  would 
always  be  maintained  open  and  unobstructed  to 
the  70-foot  width.  Held,  that  plaintiff  was  en- 
titled to  restrain  defendants  from  obstructing 
the  alley  to  the  lake  by  building  on  the  lot 
which  had  been  previously  appropriated  to  wid- 
en the  alley. 

2.  Where  a  map  by  which  bnilding  lots  were 
sold  was  drawn  to  a  scale,  and  the  space  be- 
tween the  side  lines  of  a  passageway,  wheh 
measured,  showed  that  the  way  was  70  feet 
wide,  and  there  was  other  evidence  tending  to 
•bow  that  that  was  the  width  intended  by  the 
persons  improving  the  property,  a  purchaser  ot 
lots  according  to  such  map  was  entitled  to  have 
the  passageway  maintained  at  the  70-foot  width 
though  the  map  contained  no  marks  indicating 
that  that  was  the  width  intended. 

3.  Where  property  was  laid  out  for  sale  to 
persons  desiring  summer  homes,  its  chief  at- 
traction being  its  proximity  to  a  lake,  and  de- 
Ctndants  sold   lots   with   reference   to  a  map 


rftowlng  that  defendants  luUI  qpened  streets  and 
alleys  shown  thereon  to  the  pnblie.  a  provision 
in  a  deed  to  certain  of  snch  property  that  th« 
grantee's  rights  were  confined  to  the  roads  and 
streets  laid  out  over  the  property  and  "open  to 
the  pnblie,"  shoald  be  construed  to  apply  to  all 
streets  as  shown  on  the  map.  regardless  of 
whether  they  had  been  physically  opened  to  the 
extent  disclosed  thereby. 

BUI  hy  Gustav  O.  Zeller  against  Violet 
McGregor  Littell  and  others  for  an  injunc- 
tion to  restrain  the  obstruction  of  a  way. 
Decree  in  favor  of  plaintiff. 

Gondlct,  Condict  &  Boardman,  for  com- 
plainant  Leon  Abbett,  for  defendants. 

BERGEN,  V.  O.  One  John  McGregor,  be- 
ing the  owner  ot  property  lying  along  the 
shore  of  Lake  Hopatcong,  caused  to  be  made 
and  filed  in  the  office  of  the  clerk  of  the 
oounty  of  Morris,  May  6,  1£88,  a  map  en- 
titled "Map  of  Building  Lots  AJong  the 
Southerly  Shore  of  Lake  Hopatcong,  Morris 
Co.,  New  Jersey.  The  Property  of  John  Mc- 
Gregor." This  map,  according  to  an  Indorse- 
ment thereon,  was  drawn  to  the  scale  100 
feet  to  the  inch.  The  property,  as  shown  by 
the  map,  consisted  of  a  considerable  tract, 
the  exact  quantity  not  appearing,  but  the 
taly  portion  of  it  divided  into  lots  was  a  strip 
ftveraglng  17S  feet  in  depth,  followhag  tha 
lihore  of  the  lake  and  of  a  cove  thereof,  desig- 
nated on  the  map  as  "Van  Every  Cove." 
Along  the  rear  of  this  tier  of  Iota  there  is 
marked  a  narrow  lane  or  passageway  com- 
mencing in  the  Drakesville  Road  and  ending 
In  the  easterly  line  of  the  whole  property. 
The  shore  of  the  lake  and  cove  is  somewhat 
in  the  form  of  a  semicircle,  and  the  great 
body  of  the  land  lying  between  the  narrow 
alleyway  and  the  Drakesville  Road  was,  so 
far  as  the  map  shows,  left  without  any  at- 
tempt to  divide  it  into  blocks,  tots,  or. streets. 
The  lots  along  the  shore  were  numbered  oaa- 
secntively  from  1  to  46  along  the  main  lakOk 
and  from  46  to  76  along  Van  Every  Cove^ 
and  between  lots  61  and  62  there  is  deHn» 
ated  on  the  map,  without  being  numbered, 
a  passageway  20  feet  In  width,  running  from 
the  passageway  along  the  rear  of  all  of  the 
lots  to  and  into  the  cove.  Opposite  the  en- 
trance of  this  passageway  there  are  dotted 
lines  extending  a  short  distance  Into  the  un- 
broken tract;  evidently  indicating  the  futnre 
extension,  in  the  same  direction,  of  the  pass- 
ageway from  the  lake.  It  appeared  on  the 
trial  that  at  least  one  lot,  and  perhaps  more 
—the  testimony  on  this  point  being  indefinite 
—had  been  sold  with  reference  to  this  map. 
With  the  property  in  substantially  the  condi- 
tion described,  and  in  1891,  John  McGregor 
died,  and  the  title  to  the  hinds  passed  to  the 
defendant  Mrs.  Littell,  and  immediately 
thereafter  the  defendants  designated  the 
whole  tract  as  "McGregor  Park,"  causing  a 
large  sign  to  be  put  at  the  entrance  to  the 
property  inscribed  "McGregor  Parit,"  and 
employed  Mr.  Howell,  a  civil  engineer  of  Mor- 
rtstown,  to  lay  out  the  whole  property  In 
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streets,  blocks,  and  Ipts,  the  result  being  the 
production  of  a  map  entitled  "Map  of  Mc- 
Gregor Park,  Lake  Hopatcong,  Morris  Coun- 
ty, Kew  Jersey,"  which  perpetuated  the  orig- 
inal map  as  to  the  shore  lots,  with  the  ex- 
ception that  the  passageway  running  along 
the  rear  of  the  lots  was  widened  from  20  feet 
to  at  least  40  feet,  and  the  passageway  from 
it  to  the  core  was  broadened  so  as  to  Inclnde 
not  only  the  original  20  feet,  but  also  lot  61, 
making  a  total  of  70  feet,  and,  with  the  ex- 
■cepdon  of  a  tier  of  lots  along  the  Drakes- 
Tllle  Road,  the  balance  of  the  property  was 
laid  out  in  large  plots,  few  of  the  streets  or 
avenues  bounding  these  plots  being  run  on 
straight  lines.  The  complainant  purchased 
from  the  defendants  a  portion  of  block  B, 
which  is  bounded  southwesterly  by  the  av- 
enue running  in  the  rear  of  all  of  the  lots  bor- 
dering on  the  lake,  then  referred  to  In  the 
deeds  of  conveyance  as  McGregor  avenue, 
and  westerly  by  a  street  laid  out  with  curved 
lines  starting  opposite  the  passageway  to  the 
lake  and  running  northwesterly,  so  that  from 
the  portion  of  complainant's  lot  upon  which 
he  has  erected  bis  dwelling  there  is  to  be  had 
practically  an  unobstructed  view  over  the 
passageway  of  70  feet  to  the  lake.  The  de- 
fendants insist  that  it  was  never  Intended 
to  appropriate  lot  61  to  the  "Beservation," 
as  they  denominate  the  original  strip  of  20 
feet,  and  that  the  complainant,  under  his 
deed  of  conveyance  hereafter  to  he  referred 
to.  Is  not  entitled  to  the  unobstructed  view, 
or  to  a  right  of  way  over  the  70  feet,  but 
only  to  the  view  and  way  over  the  original 
passageway  of  20  feet,  and  now  threaten  to 
erect  a  building  upon  what  was  lot  61,  and 
to  confine  the  complainant's  rights,  what- 
ever they  may  be,  to  a  strip  of  land  20  feet 
wide;  and  it  Is  to  restrain  this  threatened 
action  upon  the  part  of  the  defendants  that 
the  complainant  filed  his  bill  for  Injunction. 
On  the  part  of  the  complainant  it  appears  by 
testimony  that  I  am  Inclined  to  accept  as  true 
that  the  map  last  referred  to  was  exhibited 
to  bim,  and  by  it  he  was  induced  to  believe 
that,  if  he  purchased  the  property  which  was 
afterwards  conveyed  to  him,  he  would  have 
the  right  to  the  use  of  the  strip  of  land  70 
feet  in  width  running  from  McGregor  avenue 
to  the  lake  in  common  with  all  other  lot  own- 
ers, and  that  the  view  of  the  lake  afforded 
over  this  spacious  passageway  from  the  pro- 
posed location  of  his  dwelling  — a  location 
which  he  afterward  adopted— was  an  essen- 
tial element  In  inducing  him  to  purchase 
where  he  did.  The  plan  of  the  map  Indicates 
that  it  was  the  expectation  of  the  defendants 
to  sell  large  tracts,  and  thereby  Induce  the 
erection  of  valuable  buildings— an  expecta- 
tion which  no  reasonable  person  could  in- 
dulge in  if  the  only  opportunity  to  reach  this 
lake  was  confined  to  two  narrow  passageways 
20  feet  in  width,  and  which  were  a  long  dis- 
tance apart  The  deed  made  by  the  defend- 
ants to  the  complainant,  after  describing  the 
property,   granted   to  the  complainant,  hiB 


heirs  and  assigns,  "the  right  to  pass  over  all 
the  roads  and  streets  laid  out  over  the  prop- 
erty known  as  'McGregor  Park,'  and  open 
to  the  public."  No  reference  is  made  in  the 
deed  to  the  map,  although  other  conveyances 
by  the  defendants  of  portions  of  this  prop- 
erty were  Introduced  in  evidence,  in  which 
the  map  of  McGregor  Park  is  referred  to  as 
being  on  file  in  the  office  of  the  clerk  of  the 
county  of  Morris,  although  it  appears  that 
no  map  of  McGregor  Park  corresponding  with 
the  one  made  under  the  direction  of  these 
defendants  has  ever  been  filed.  The  defend- 
ants deny  that  the  property  conveyed  to  the 
complainant  was  sold  with  reference  to  any 
map.  They  admit,  however,  that  during  the 
negotiations  the  map  made  by  their  direction 
was  exhibited  to  the  complainant,  but  claim 
that  the  first  map  was  also  shown  to  him. 
I  place  no  reliance  whatever  on  the  state- 
ments of  either  of  the  defendants.  They  are 
not  corroborated,  and  all  the  circumstances 
surrounding  this  transaction  tend  to  discred- 
it their  testimony.  As  to  the  statement  that 
they  did  not  sell  according  to  the  map,  the 
deed  by  them  to  the  complainant  recites  that 
other  lands  conveyed  at  the  same  time,  and 
by  the  same  deed,  are  a  part  of  lot  No.  63 
and  lot  No.  64;  and,  while  the  word  "map" 
to  not  used,  it  was  undoubtedly  intended  to 
refer  to  lots  63  and  64  on  the  map  of  Mc- 
Gregor Park,  lying  across  McGregor  avenue 
from  the  complainant's  homestead  property. 
The  complainant  testifies  tliat  he  never  saw 
the  old  map,  and  in  this  he  is  sustained  by 
the  testimony  of  Mr.  Dalmltsch,  and  by  the 
Inference  to  be  drawn  from  the  testimony  of 
Mr.  Howell  that  on  more  than  one  occasion 
he  was  called  upon  by  the  defendants  to  fur- 
nish blue  print  copies  of  the  map  he  made 
in  1892,  and  that  at  that  time  he  sent  at  least 
a  dozen  copies,  which  would  be  of  no  use  to 
the  defendants  if  they  were  making  any  use 
of  the  old  map,  of  which  they  admit  they 
had  quite  a  bundle  on  hand;  and  in  reject- 
ing the  testimony  of  the  defendants  in  con- 
tradiction of  the  representations  which  the 
complainant  and  Mr.  Dalmltsch  testify  were 
made  as  to  the  width  of  the  passageway  to 
the  lake  during  the  negotiations  for  purchase 
I  feel  that  I  am  Justified  by  two  circumstan- 
ces which  occurred  while  they  were  respec- 
tively testifying.  It  became  Important  to 
know  the  reason  for  the  making  of  the  map 
of  1882,  If  it  was  not  intended  for  the  pur^ 
pose  of  delineating  the  difTerent  streets,  lots, 
and  plots  and  a  remodeling  of  the  original 
plan  for  the  purpose  of  exhibition  to  proposed 
purchasers.  The  defendants  both  denied  ttiat 
it  had  any  such  purpose,  and  said  that  the 
sole  reason  for  the  survey  and  the  map  was 
because  they  had  had  a  dispute  with  a  Mr. 
Lee  as  to  the  location  of  land  which  he  had 
purchased  from  this  tract,  when  it  plainly 
appears  from  the  testimony  of  Mr.  Howell 
that  he  discovered  the  mislocation  of  the  Lee 
property  on  the  26th  or  27th  day  of  July, 
1892,  when  he  was  staking  off  the  shore  lots 


Digitized  by 


Google 


N.J.) 


FEEB  T.  WADSWOBTH. 


879 


at  the  request  of  the  defendants,  and  long 
after  the  making  of  the  map,  which  was 
completed  in  May,  1892,  the  date  being  maiic- 
ed  on  all  of  the  maps  which  were  in  the 
poaaession  of  the  defendants;  and  I  consider 
It  plainly  an  attempt  to  falsely  explain  the 
tme  reason  for  the  preparation  and  prodnc- 
tton  of  the  map  of  1892.  In  addition  to  this, 
the  defendant  Mr.  Littell,  having  testified,  in 
contradiction  of  the  complainant,  that  the 
complainant  was  present  at  the  time  the  bar- 
gain to  purchase  the  lot  was  completed,  in- 
sisted that  his  recollection  was  correct,  be- 
cause he  had  made  a  memorandum  at  the 
time,  and,  being  requested  to  produce  the 
memorandum  and  read  the  entry,  he  read 
as  follows:  "Mr.  Dklmltsch  was  up  and  Mi^ 
Zeller.  He  took  the  100  feet  on  McGregor 
aTenne."  Examination  of  bis  memorandnm 
showed  that  he  omitted  to  read  the  word 
"for,"  which  appeared  In  the  memorandum 
between  the  words  "and"  and  "Mr.  Zeller." 
He  endeavored  to  excuse  the  omission  when 
bis  attention  was  called  to  it  by  saying  that 
bis  glasses  were  not  extra  good.  An  exami- 
nation of  the  memorandum  shows  that  the 
word  "for"  Is  as  plainly  and  distinctly  writ- 
ten as  any  part  of  the  memorandum,  and  I 
have  not  the  slightest  doubt  that  he  purposely 
left  it  out  of  the  reading  with  the  intention 
of  misleading  the  court  and  to  support  his 
testimony.  In  my  Judgment,  the  complain- 
ant has  fully  sustained  his  allegation  that 
he  bought  the  lot  with  reference  to  the  map 
of  1802;  that  that  map  was  exhibited  to  him, 
and  his  attention  was  called  to  the  eligibility 
of  the  lot,  and  the  opportunity  he  would  have 
to  erect  his  dwelling  in  a  location  which 
would  give  him  a  clear  view  of  the  lake 
over  a  passageway  from  McGregor  avenue  to 
the  lake  70  feet  in  width,  and  that  he  would 
have  the  use  of  a  passageway  of  that  width 
to  the  lake. 

The  defendants  urge,  however,  that,  as- 
suming the  facts  to  be  as  I  have  found  them, 
there  are  no  nuirks  or  words  on  the  map  giv- 
ing the  width  or  names  of  any  of  the  streets, 
and  that  the  map  does  not,  therefore,  convey 
any  information.  But  I  do  not  consider  this 
Important  The  map  is  made  to  a  scale,  and 
all  of  the  streets,  including  the  passageway 
70  feet  in  width  to  the  lake,  are  marked  with 
plain  and  distinct  lines.  All  of  the  lots  along 
the  shore  are  50  feet  In  width,  and  In  the 
making  of  the  map  lot  61,  as  designated  on 
the  first  map,  Is  Included  within  the  side 
lines  of  the  passageway  to  the  lake.  The 
number  does  not  appear  on  the  new  map, 
and  by  applying  a  measuring  rule  it  will  be 
found  that,  according  to  the  scale  printed  in 
the  map,  the  space  between  the  side  lines  of 
the  passageway  Is  70  feet  wide.  In  addition 
to  tills,  the  testimony  of  Mr.  Howell,  which 
was  fair,  disinterested,  and  entitled  to  great 
weight,  shows  that  It  was  intended  to  be  70 
feet  wide. 

It  was  further  Insisted  by  the  defendants 
that,  according  to  the  terms  of  the  complain- 


ant's deed,  bis  rights  are  confined  to  the  roads 
and  streets  laid  out  over  the  property  known 
as  "McGregor  Park,"  and  "open  to  the  pub- 
lic," and  that  this  passageway  has  not  been 
physically  opened.  But  I  think  the  expres- 
sion "open  to  the  public"  must  be  interpreted 
with  reference  to  the  context  and  in  connec- 
tion with  the  drcumstances.  This  property 
was  laid  out  for  the  purpose  of  sale,  to  per- 
sons desiring  summer  homes  for  a  small  por- 
tion of  the  year.  Its  chief,  and  perhaps  only, 
attraction  Is  Its  proximity  to  Lake  Hopat- 
cong;  and  in  thus  making  the  map,  and  sell- 
ing lots  with  reference  to  it,  the  defendants 
had  opened  to  the  public  the  streets  and  av- 
enues shown  thereon,  so  far  as  they  were 
able  to  do  so,  and  the  selling  of  lots  with 
reference  to  the  map  established  a  right.  In 
at  least  that  part  of  the  public  who  might 
purchase  the  lands  adjacent,  to  have  the  use 
of  the  streets  and  passageway  as  delineated 
upon  the  map. 

In  my  opinion,  when  the  defendants  exe- 
cuted and  delivered  to  the  complainant  bis 
deed  under  the  circumstances  stated,  they 
entered  Into  an  Implied  covenant  with  the 
complainant  to  leave  the  passageway  be- 
tween McGregor  avenue  and  the  lake  open 
and  unobstructed,  and  that  the  use  to  which 
the  defendants  now  threaten  to  put  a  por- 
tion of  that  iMtssageway  Is  in  derogation  of 
that  covenant,  and  tends  to  lessen  the  value 
of  the  complainant's  property.  In  my  judg- 
ment, the  facts  which  I  find  to  have  been 
proven  bring  this  case  within  the  rule  estab- 
lished in  this  state  in  Booraem  v.  North  Hud- 
son Co.  R.  R.  C!o.,  40  N.  3.  Eq.  6K7,  6  Atl. 
106;  Clark  v.  Elizabeth,  40  N.  J.  Law,  172; 
Lennlg  v.  Ocean  City,  41  N.  J.  Hq.  606,  7  Atl. 
491,  56  Am.  Rep.  16;  White  v.  Tide  Water 
Oil  Co.,  50  N.  J.  Eq.  1,  28  Atl.  199. 

I  will  advise  a  decree  accordingly. 


(«7  N.  J.  B.  191) 
PEER  et  aL  T.  WADSWORTH  et  al. 
(Court  of  Chancery  of  New  Jersey.    June  14, 
1904.) 

lAND'LOBD  AND  TENANT  —  LEASE  —  STIPULA- 
TIONS AS  TO  ALTERATIONS— CONSTECOnON— 
VIOLATION  —  BELIEF     IN     XQUTrT  —  WASTE — 

EASEMENTS— STATUTE   OF  rBAUDB. 

1.  Converting  windows  In  a  leased  ballding 
Into  open  passageways,  and  constructing  from 
them  bridges  connecting  with  similar  openings 
in  a  bnilding  on  the  opposite  side  of  an  alley, 
and  closing  ap  entrances  to  the  leased  bnllding, 
constitnte  alterations,  within  the  covenant  of 
the  lease  stipulating  that  the  lessee  will  not 
cnt  through  the  walla  of  the  leased  building, 
nor  moke  any  alterations,  without  the  written 
permission  of  the  lessor. 

2.  In  equity  a  subtenant  is  chargeable  with 
notice  of  the  covenants  in  the  original  lease, 
and  the  landlord  therein  has  the  same  remedy 
against  him  as  against  any  other  porchaaer  with 
notice. 

3.  On  the  issue  whether  a  landlord.  In  a  lease 
prohibiting  the  making  of  alterations  in  the 
leased  pronlaes  without  his  permission,  orally 

Vl.  Sm  Landlord  and  Tenant,  toL  U,  Cent  Die. 
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consented  to  ^Iteratioiifl,  evidence  examined,  and 
held  not  to  prove  consent 

4.  A  landlord's  oral  permission  to  his  sub- 
tenant to  make  alterations  in  the  leased  prem- 
iaes  which  will  give  the  subtenant  an  easement 
of  ingress  and  egress  into  the  building  during 
the  five-year  term  of  the  sublease  la  void,  un- 
der the  statute  of  frauds. 

6.  A  landlord,  In  a  lease  prohibitlDg  the  mak- 
ing of  altenvtions  in  the  leased  premises  with- 
out his  permission,  is  entitled  to  specific  per- 
formance, though  me  damages  sustained  in  con- 
sequence of  the  making  of  alterations  without 
his  consent  are  recoverable  at  law. 

6.  Converting  windows  in  a  leased  building 
into  doors,  and  constructing  from  them  bridges 
connecting  with  similar  openings  in  another 
building,  constitute  waste,  entitling  the  land- 
lord to  relief  In  equity. 

Suit  by  Alfred  L.  Peer  and  another  against 
Frank  Wadsworth  and  another.  Heard  on 
bill,  tmpplemental  bill,  answer,  replication, 
and  proofs.    Decree  for  complainants. 

Elvin  W.  Crane,  for  complainants.  Louis 
Hood,  for  defendant  company.  George  H. 
Lambert,  for  defendant  Wadsworth. 

BMERY,  V.  0.  The  complainants,  as  own- 
ers of  the  fee  and  lessors,  file  this  bill  against 
Wadswortti,  tbelr  lessee,  and  the  Goerke 
Company,  a  sublessee  of  part  of  the  leased 
premises,  to  enjoin  tbe  violation  of  a  cove- 
nant In  the  lease  relating  to  cutting  through 
the  walls  of  the  building  on  the  premises,  and 
to  coDK>el  tbe  restoration  of  the  walls  to  tbelr 
original  condition  when  leased,  Tbe  premT 
ises  leased  to  Wadsworth  comprised  a  foor. 
story  building.  No.  157  Market  street,  in  the 
city  of  Newark,  and  a  bnlldlng  adjoining  it 
in  the  rear.  In  tke  sbape  of  an  L,  fronting 
on  another  street;  this  L  extension  being 
known  as  No.  12  Library  court.  TMs  latter 
building  extended  also  in  the  rear  of  tbe 
buildings  Noa.  ^U  to  155  Market  street,  ly^ 
ing  west  of  No.  157,  and  which  werfi  aot 
owned  by  the  lessors.  Tbe  eastern  wall  of 
157  Market  street  bounded  on  an  alley 
known  *8  "Wilbur's  Alley."  At  the  time  of 
the  execution  of  the  lease  (October  80, 1901), 
there  was  an  entrance  Into  No.  12  Library 
court  from  No.  151  Market  street,  through 
9tt  opening  In  the  wall  between  tbe  two 
buildings.  The  only  openings  in  tbe  eastern 
wall  of  No.  157  Market  street  at  that  time 
were  tbe  windows  of  the  buildings  opening 
Into  the  alley,  and  there  were  such  windows 
on  the  second,  third,  and  fourth  stories.  Tbe 
entire  premises  No.  157  Market  street  and 
No.  12  Library  court  were  used  for  store 
purposes,  and  tbe  entrance  to  the  second, 
third,  and  fourth  stories  of  No.  157  Market 
street  was  through  the  first  floor  of  the  build- 
ing, from  which  a  stairway  ran  to  the  secMid 
story.  The  lease,  which  was  for  three  years, 
at  a  yearly  rent  of  $3,300,  besides  taxes,  as- 
sessments, water  rents,  and  repairs,  contain- 
ed the  following  covenant  relating  to  open- 
ings in  the  walls  of  the  buildings: 

"And  it  is  further  understood  and  agreed 
that  at  the  expiration  of  this  lease,  upon  re- 
quest of  the  party  of  tbe  first  part  [the 


lessors]  in  wilting,  tbe  party  of  tbe  aeoond 
part  shall  close  witb  brick  the  entrance  cut 
through  from  said  No.  12  Library  Court  to  No. 
161  Maricet  Street,  and  no  other  outside  wall 
qr  wall*  Off  or  between  No.  157  Martcet  Street 
and  No.  12  Library  Court  shall  be  cat 
through  by  tbe  party  of  tbe  second  part,  nor 
shall  any  alterations  or  additions  be  made 
without  the  written  permission  of  tbe  party 
of  tbe  first  part" 

Tbe  lease  contained  a  further  covenant  on 
tbe  part  of  tbe  lessee  not  to  use  tbe  premises 
or  any  part  thereof,  or  permit  any  part  to 
be  used,  for  any  purpose  more  haiardoua 
than  that  of  au  ice  cream  and  candy  factory 
and  store,  without  tbe  written  consent  of  tbe 
lessors,  tiielr  heirs,  assigns,  agents,  or  at- 
torneys, under  tbe  penalty  of  forfeiture  and 
damages.  It  was  further  agreed  that  the 
lessee  might  have  tbe  right  to  sublet  any  part 
or  portion  of  tbe  premises,  provided  the  oc- 
cupation should  not  be  for  any  more  hazard- 
ous business,  and  tbat  the  conditions,  obli- 
gations, and  agreements  of  tbe  lessee  should 
bind  the  lessee,  his  heirs,  and  assigns,  and 
that  each  and  every  one  of  tlie  considera- 
tions specified  were  to  be  performed  fully 
and  in  tbe  manner  specified.  Wadsworth 
took  possession  of  tbe  entire  premises  under 
this  lease,  and  on  February  10,  1902,  a  fur- 
ther lease  to  him  of  the  premises  for  five 
years  from  April  1,  1904  (tbe  termination  of 
tbe  first  lease),  at  the  yearly  rent  of  $10,000, 
besides  taxes,  assessments,  water  rents,  and 
repairs.  Tills  second  lease  containied  a  clause 
relating  to  the  cutting  of  tbe  walls  and  the 
use  of  tbe  premises,  somewliat  different  in 
form,  as  follows: 

"And  it  is  further  understood  and  agreed 
that  at  the  expiration  of  this  lease  upon  re- 
quest of  the  party  of  the  first  part  In  writ- 
ing, the  party  of  tlie  second  part  shall  close 
with  brick  the  entrance  cut  through  from 
said  No.  12  Library  Court  and  No.  151  Market 
Street,  and  tbat  be  will  not  cut  through  any 
other  walls  of  tbe  premises  hereby  demised, 
nor  make  any  alterations  or  additions,  nor 
sell  or  assign  this  leasie,  nor  use  or  permit 
the  whole  or  any  part  thereof  to  be  used  for 
any  other  purpose  than  an  ice  cream  and 
eandy  factory  and  store,  without  the  written 
consent  of  tbe  said  party  of  tbe  first  part, 
their  heirs,  assigns  or  attorneys,  under  tlie 
penalty  of  forfeiture  and  damages." 

The  conditions,  obligations,  and  agreonents 
of  this  lease  were  also  binding  on  the  lessee, 
bis  heirs  and  assigns,  and  each  of  the  consid- 
erations specified  was  to  be  performed  fully 
and  as  set  forth.  The  second  lease  contain- 
ed no  provisions  relating  to  subletting. 

On  August  7,  1902,  tbe  lessee  gave  a  sob- 
lease  of  the  second,  third,  and  fourth  stories 
of  No.  157  Market  street  for  seven  years,  at 
the  yearly  rent  of  $1,200,  to  the  defendant 
the  Gtoerke  Company,  who  then  owned  or  oc- 
cupied the  building  across  tbe  alley,  No.  168 
Market  street,  and  carried  on  there,  and  also 
in  Nob.  153  and  156  Market  street,  adjoining 
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the  leased  pfemlaes  on  fhe  west,  tbe  bUBlmeis 
of  a  large  department  store.  By  tbe  sublease 
the  Qoerke  Company  agreed  not  to  use  any 
part  of  the  premises,  nor  permit  them  to  be 
used,  for  any  other  purpose  more  basardous 
than  that  of  an  ice  cream  and  candy  factory, 
nor  for  any  other  purpose  save  such  as  was 
permissible  under  the  two  indentures  of  lease 
to  Wadsworth,  which  were  redted.  Tbe  sub- 
lease contained  tbe  following  recital  In  rela- 
tion to  the  use  of  the  premises  157  Market 
Btreet  by  the  subtenants  in  connection  with 
their  store  at  No.  106  Market  street,  and  wUb 
their  othw  store,  108  Market  street,  ob  the 
cast  Bide  of  the  alley: 

"And  it  Is  farther  agreed  between  the  par- 
ties hereto  that  wbereas,  the  said  The  Goerbe 
Company  Is  the  lessee  or  owner  or  occupants 
of  divers  premises  adjoining  the  premises 
herein  above  demised,  and  also  of  other  prem- 
ises to  the  east  of  tbe  premises  hereby  de- 
mised and  separated  therefrom  by  a  certain 
street  known  as  Wilburs  alley. 

"And  whereas,  It  is  the  intention  ot  Tbe 
Ooerke  Oompany  to  use  tbe  said  premises  ta 
connection  with  the  other  premises  herein- 
above mentioned  leased,  occupied  or  owned 
by  It,  and  for  that  purpose  to  connect  the 
premises  herein  demised  with  the  premises 
aforesaid  by  means  of  bridges  or  other  means 
or  methods  of  connection. 

"Now,  therefore,  it  is  agreed  between  the 
parties  hereto  that  for  the  purpose  of  mak- 
ing said  connections  or  communications  be- 
tween the  demised  premises  and  tbe  other 
premises  leased,  nsed  or  occupied  by  the  said 
The  Ooerke  Company,  the  said  The  Goerke 
Company  take  such  possession  of  tbe  prem- 
ises herein  demised  before  the  aforesaid  first 
day  of  October,  nineteen  hundred  and  two, 
•s  may  be  necessary  for  the  said  Goerke 
Company  to  have  for  the  purpose  of  makli^ 
the  aforesaid  connections  or  communications, 
■o  that  the  same  may  be  completed  before 
the  said  first  day  of  October,  and  In  the 
•vent  that  the  said  The  Ooerke  Oompany 
■ball  take  possession  of  the  premises  afore- 
said prtor  to  the  first  day  of  October,  Nine- 
teen hundred  and  two,  then  the  said  Ooerke 
Company  shall  at  its  own  expense  move  the 
property  of  the  said  party  of  the  first  part 
from  the  said  demised  premises  to  one  hun- 
dred and  fifty  one  Market  Street,  in  the  City 
of  Newark. 

"And  it  la  farther  agreed  between  the  par- 
ties hereto  that  whereas  divers  questions 
may  arise  la  making  the  connections  or  com- 
munications in  the  last  preceding  clause  re- 
ferred to  between  tbe  premises  herein  de- 
mised and  the  premises  now  leased,  occu- 
pied or  owned  by  tbe  Ooerke  Company  If  the 
said  The  Goerke  Company  shall  fall  to  se- 
cure consent  according  to  the  terms  of  said 
lease  or  If  for  any  reason  the  said  The  Goer- 
ke Company  shall  be  unable  to  make  the  said 
connections  and  communications,  tben  at  the 
option  of  the  said  The  Ooerke  Company,  its 
raccessors  and  aBsigns,  the  said  The  Goerke 


Oompany  may  surrender  fhlB  leaaa^  and  up- 
on the  making  of  the  said  surrender,  this  In- 
denture ot  lease  and  anjrthlng  herein  con- 
tained shall  cease  and  terminate,  anything 
berelabefore  to  the  contrary  notwithstand- 
ing; and  In  the  event  of  the  terminating  of 
the  said  lease  as  aforesaid  If  tbe  said  The 
Oleerke  Company  shall  have  taken  posses- 
sion of  the  said  demised  premises  for  the 
purpose  of  making  the  connections  and  com- 
munications In  this  lease  mentioned  and 
shall  have  moved  the  said  party  of  the 
first  part  to  the  premises  one  bimdred  and 
fifty  one  Market  Street  then  and  in  such 
ev^nt  the  said  Goerka  Company,  at  Its  own 
expense,  shall  remove  the  property  of  the 
said  party  of  the  first  part  by  It  theretofore 
moved  and  replace  tbe  same  upon  tbe  prem- 
ises herein  demised." 

After  the  execution  of  this  sublease,  and 
about  the  middle  of  September,  1902,  the  de- 
fendant company  cut  down  to  the  floor  a 
window  In  the  eastern  wall  of  the  second 
story  of  157  Market  street,  converting  It  In- 
to am  open  passageway,  and  constructed  from 
It  a  bridge  connecting  with  a  similar  open- 
ing In  156  Market  street.  Subsequent  to  the 
filing  of 'the  bill,,  similar  connections  by  the 
conversion  ot  windows  into  passageways  and 
by  bridges  built  into  the  wall,  have  been 
made  between  tbe  third  and  fourth  storlea 
of  these  buildings.  The  former  entrance  to 
fhe  second  stery  of  No.  157  Market  street 
from  tbe  first  story  has  been  closed  up  by 
the  lessee  and  the  subtenant,  and  the  entire 
access  to  the  second,  third,  and  fourth  sto- 
ries of  the  complainants'  building  is  new 
from  the  defendant  company's  other  build- 
ings In  Market  street.  The  bridges  over  the 
alley,  which  are  fastened  at  one  end  la  the 
complainants'  buildings,  are  now  used  for 
providing  the  sole  Ingress  and  egress  into  tbe 
three  upper  stories  of  their  building  from  tbe 
defendant's  other  bnildingB.  All  of  tbeae  alte- 
rations or  erections  and  this  use  of  the  bond- 
ing have  taken  place  without  the  written 
consent  of  either  of  the  complainants,  and 
the  first  bridge  was  constructed  during  tbe 
absence  of  both  tbe  owners  from  tbe  city, 
and  without  their  knowledge.  These  altera- 
tions come  within  the  reach  of  the  cove- 
nants In  both  ot  tbe  leases,  and,  as  I  think, 
they  constitute  such  a  Bubstantlal  alteration 
Of  the  building,  and  In  Its  use,  as  to  constl- 
tate  a  waste  of  the  premises.  At  law  there 
Is  no  privity  of  estate  or  contract  between 
the  .original  lessm:  and  tbe  subtenant  1 
Taylor  L.  &  Ten.  (8th  Bd.)  »  109,  448.  Bot 
In  equity  a  subtenant  who  enters  on  the 
land  is  chargeable  with  notice  of  the  cove- 
nants In  the  lease  relating  to  its  use.  Id. 
S  109;  Coster  v.  Oolllnge,  3  MyL  &  K.  28B. 
And  the  landlord  has  the  same  remedy  In 
equity  against  tbe  subtenant  as  against  any 
other  purchaser  with  notice.  In  this  case 
tbe  sublease  was  expressly  made  with  ref- 
erence to  the  covenants  of  the  original 
leases,    restricting    the  right   to   open   the 
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Trails  of  the  building  withoat  written  oonaent 
of  the  lessors.  The  defendant  Wadsworth 
does  not  claim  any  consent  of  either  lessor, 
by  writing  or  otherwise,  nor  does  he  at  the 
hearing  claim  ttiat  any  permission  of  any 
kind  was  given  to  him  personally.  After 
the  execution  of  the  sublease,  and  on  Au- 
gust 2Sth,  learning  that  the  alterations  were 
proposed  to  be  made  without  procuring  the 
previous  consent  of  the  landlords  in  writing, 
he  notifled  his  subtenant,  in  writing,  not 
to  cut  any  openings  in  the  outer  walls  of  157 
Market  street  The  Ooerke  Company  sets 
np  the  parol  permission  of  Alfred  L.  Peer, 
one  of  the  lessors,  to  the  erection  of  the 
bridges,  as  being  a  waiver  of  the  covenant 
and  an  estoppel  against  equitable  relief.  It 
is  claimed  that  this  permission  was  given 
by  Alfred  Ij.  Peer  in  March,  1902,  to  a 
Mr.  SaCTord,  an  employ^  of  the  company,  in 
a  conversation  between  them  in  March,  1902, 
several  months  before  the  sublease,  when 
Mr.  Safford  called  on  Alfred  L.  Peer,  ostoi- 
sibly,  as  Safford  says,  with  a  view  of  ob- 
taining the  price  of  the  property,  and  in  the 
course  of  which  conversation  the  verbal 
permission  now  set  up  was  said  to  have 
been  given.  Mr.  Alfred  L.  Peer  denies  that 
any  such  permission  was  given,  and  say« 
that  at  that  conversation,  when  the  matter 
of  bridging  the  alley  was  mentioned,  he  di- 
rected Mr.  Safford  to  inform  the  Ooerke 
Company  that  the  owners  of  the  property 
would  consider  an  amount  of  |2,500  a  year 
tor  the  privilege,  and  that  no  permission 
was  given.  In  this  account  of  the  conversa- 
tion he  is  corroborated  by  his  wife,  who  was 
present  In  the  statement  that  no  permis- 
sion to  bridge  the  alley  and  connect  the 
buildings  was  then  given  or  Intended  to  be 
given  on  behalf  of  either  of  the  owners  to 
the  Ooerke  Company,  and  that  Mr.  Ooerke, 
the  president  of  the  company,  did  not  so 
understand,  and  did  not  act  on  any  such 
nnderstanding,  complainants  are  corroborat- 
ed by  the  proof  of  two  subsequent  conversa- 
tipnc  held  with  Mr.  Ooerke  himself.  /  The 
first  occurred  about  a  week  after  Mr.  Baf- 
ford's  interview,  when  Mr.  Ooerke  called  on 
Mr.  Alfred  L.  Peer  at  the  bouse  of  the  lat- 
ter,  in  Newark,  and  then  received  from  him, 
as  Alfred  L.  Peer  says,  the  same  answer 
to  his  application  to  know  what  money  con- 
sideration the  owners  would  take  for  bridg- 
ing the  alley.  The  second  conversation  oc- 
curred between  Arthur  M.  Peer,  the  other 
complainant  w1k>  on  April  16,  1902, .  came 
to  Newark  for  the  express  purpose  of  see- 
ing Mr.  Ooerke  in  relation  to  this  matter, 
and  saw  him,  as  he  says,  at  his  brother  Al- 
fred's house,  where  he  gave  substantially 
the  same  terms.  Ooerke  denies  that  he  ever 
had  either  of  these  conversations,  and  also 
denies  that  he  was  ever  in  Alfred  L.  Peer's 
house,  in  Newark,  between  the  time  of  Saf- 
ford's  interview  and  September,  1902,  after 
tbo  first   bridge  was   built    That   Ooerke 


was  at  Alfred  L.  Peer's  on  both  oceaslona 

between  these  dates  is,  to  my  mind,  satis- 
factorily established— as  to  the  first  by  the 
evidence  of  Mr.  and  Mrs.  Alfred  Lk  Peer, 
and,  as  to  the  second  Interview,  by  their  evi- 
dence, in  addition  to  that  of  Arthur  M.  Peer. 
That  the  conversation  of  Mr.  Alfred  h.  Peer 
with  Safford  was  not  taken  or  understood  by 
Gkterke  to  have  been  intended  as  a  permis- 
sion which  was  intended  to  waive^  on  the 
part  of  either  lessor,  the  right  to  require 
the  written  consent  onder  the  lease,  and  was 
not  acted  on  as  such  permission,  is  further 
Indicated  by  the  circumstance  that  the 
Ooerke  Company  did  not  procure  the  sub- 
lease until  several  months  later,  that  the 
sublease  itself  indicates  that  the  consent 
of  the  lessors  had  not  yet  been  procured,  anA 
that  np  to  the  time  of  the  answering  affi- 
davits in  the  suit,  Mr.  Ooerke  did  not  set 
up  this  alleged  permission  given  through  Saf- 
ford in  March  as  Ids  Justification  of  the 
erections.  No  mention  was  made  of  It  at 
either  of  his  conversations  in  March  or  April, 
1902,  nor  at  the  first  conversation  he  held 
with  Alfred  U  Peer  in  September,  1902, 
when  the  latter  charged  him  with  having 
violated  the  lease.  Treating  the  question 
of  the  parol  permission  given  by  one  of  the 
lessors  as  an  Issne  of  fact  I  conclude,  on 
the  evidence,  that  it  has  not  been  proved. 
But  as  tlie  permission  relates  to  the  use  of 
lands,  and,  if  proved,  will  give  to  the  de- 
fendant company  an  easement  of  ingress 
and  egress  Into  complainants'  building 
through  its  upper  walls  for  the  whole  term 
of  their  sublease,  it  comes  within  the  op- 
eration of  the  statute  of  frauds,  and  tlie  rule 
settled  In  Lawrence  v.  Springer  (Err.  ft  App. 
1892)  49  N.  S.  Bq.  289,  24  Atl.  933,  31  Aul  St 
Bep.  702.  In  that  case  Chief  Justice  Beas- 
ley,  after  declaring  his  opinion  to  be  that 
easements  cannot  be  imposed  on  lands  by 
parol  evidence,  and  that  parol  licenses  can- 
not have  that  effect  in  equity,  merely  be- 
cause they  have  been  executed,  says  (page 
297,  49  N.  J.  Eq.,  page  936,  24  AtL,  81  Am. 
St  Rep.  702)  that  the  parol  contract  can 
never  be  enforced  In  equity  until  it  be 
proved  to  the  point  of  demonstration,  and 
unless  it  also  appears  that  the  repudiation 
of  it  must  work  irreparable  injury.  In  tlds 
case  the  parol  permission  has  not  been  prov- 
ed, and  the  fact  that  the  sublease  reserved 
to  the  company  the  right  to  terminate  its 
lease  if  the  consent  is  not  obtained  accord- 
ing to  the  terms  of  the  lease  (L  •.,  a  writ- 
ten consent)  is  cogent  if  not  conclusive,  evi- 
dence as  well  on  the  point  that  the  sub- 
tenant did  not  rely  on  Safford's  permission 
as  the  ground  for  either  taking  the  lease 
or  altering  the  building,  as  upon  the  point 
that  the  removal  of  the  bridges  is  not 
an  irreparable  injury.  The  fact  that  the 
entrance  to  the  upper  stories,  which  exist- 
ed when  the  sublease  was  made,  has  been 
closed  since  the  sublease^  by  the  action  of 
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the  parties  thereto,  without  any  consent  or 
commonicatlon  with  the  lessors,  cannot  af- 
fect the  right  of  the  lessors  to  be  protected 
against  alterations  of  the  hulldlng  and  open- 
ings of  the  walls  under  the  express  cove- 
nants of  the  lease.  In  disposing  of  this 
branch  of  the  case,  I  have  not  considered  the 
point  raised  by  complainants'  counsel,  that 
parol  permission  given  by  one  lessor  Is  not 
effectlTe  under  the  covenant,  and  that  the 
waiver  of  both  lessors  must  be  shown.  But 
I  am  Inclined  to  think  the  objection  well 
founded. 

It  was  contended  at  the  hearing  that  the 
complainants'  remedy  was  at  law,  and  that 
an  Injunction,  mandatory  or  other,  could  not 
be  granted,  because  no  Irreparable  injury 
to  complainants  bad  been  or  would  be  caus- 
ed, and  complainants'  damages  were  the 
proper  subject  of  money  compensation  by  ac- 
tion for  damages.  It  Is,  however,  settled 
law  that  agreements  restricting  within  rea- 
sonable limits  the  use  of  premises,  may  be 
made  upon  their  sale  or  lease,  and  that 
when  such  restrictions  are  made,  they  are 
considered  to  be  part  of  the  consideration 
upon  which  the  vendee  or  lessee  receives 
the  iwemises  or  their  possession.  The  ven- 
dor or  lessor  is  therefore  usually  entitled  to 
the  spedflc  performance  of  the  lawful  agree- 
ments relating  to  the  use  or  enjoyment  of 
the  property  sold  or  leased,  an^  the  equita- 
ble Jurisdiction  to  enjoin  the  violation  of  the 
agreement  does  not  depend  on  Irreparable 
Injury  or  lack  of  adequate  relief  at  law,  but 
Is  founded  on  the  right  to  specific  perform- 
ance of  contracts.  KIrkpatrIck  v.  Peshine, 
24  N.  J.  Eq.  206  (Chancellor  Zabrlskle,  1873), 
states  the  principle  In  relation  to  covenants 
in  the  sale  of  premises,  and,  where  positive 
stipulations  as  to  acts  of  waste  are  made 
between  the  parties  to  a  lease,  either  party 
has  the  right  to  Insist  on  the  literal  perform- 
ance of  the  contracts,  Irrespective  of  the 
question  of  damage.  Eerr,  Inj.  83,  440,  441; 
Steward  v.  Winters,  4  Sandf.  Ch.  587,  592 
(1847).  And,  as  to  defendant  company,  no 
action  at  law  could  be  brought  on  the  cove- 
nant.   Taylor  L.  &  Ten.,  supra. 

Independent  of  the  jurisdiction  to  enforce 
covenants,  the  injunction  in  this  case  may 
properly  be  granted  on  the  ground  that  the 
changes  made  by  the  defendant  company  are 
material  alterations  of  the  building,  which 
constitute  waste.  Windows  admitting  light 
are  discontinued,  and  openings  for  doors  sub- 
Btitnted— a  material  difference  in  the  ease- 
ment In  the  adjoining  alley.  A  subtenant 
may  be  enjoined  from  committing  waste. 
Farrant  v.  Lovel,  3  Atk.,723.  Complainants 
are  therefore  entitled  to  a  mandatory  Injunc- 
tion requiring  the  removal  of  the  bridges 
from  the  walls  and  alley,  and  the  restora- 
tion of  the  windows,  and  a  perpetual  in- 
junction against  the  erection  of  bridges  In 
the  future.  On  the  application  for  prelimi- 
nary injunction,  the  defendant  company,  as 


a  condition  for  denying  it,  gave  a  bond  to 
pay  damages,  to  be  assessed  by  tUs  court 
I  will  bear  counsel  on  the  order  or  decree  to 
be  made  in  reference  to  the  damages. 


(t7  N.  J,  B.  431) 

In  re  MILLBR. 

((3onrt  of  Chancery  of  New  Jersey.    Tone  14, 

1904.) 

TBtrSTS— AIXOWINO   IMPBOVBVENT   OT  lANDS— 
JUBISniGTIOI). 

1.  Any  Jurisdiction  of  tlie  CbancxTy  0>nrt 
otherwise  than  nndw  Laws  1897,  p.  190,  c.  101, 
to  permit  use  of  trust  funds  for  erection  of  a 
building  on  lands  also  held  in  trust  by  the  trus- 
tee, cannot  be  exercised  on  a  petition,  but  only 
on  a  bill. 

2.  The  Chancery  Court  should  not,  under 
Iiaws  1897,  p.  190,  c.  101,  permit  a  trustee  to 
use  trust  funds  to  erect  a  building  on  land 
held  by  him  in  trust,  where  the  proof  leaves 
it  doubtful  whether  it  will  be  beneficial,  to  the 
trust. 

Petition  of  Bsra  W.  Miller,  trustee,  for 
leave  to  use  trust  moneys  to  erect  a  build- 
ing.   Denied. 

Anderson  Price,  for  petitioner.  S.  L.  Law- 
rence, for  defendants. 

STEVENSON,  V.  C.  The  petiUoner  having 
failed  In  a  former  application  to  this  court 
(In  re  Miller,  62  N.  J.  Eq.  764,  40  Atl.  149) 
to  obtain  an  order  permitting  him  to  ex- 
pend trust  moneys  in  his  bands  for  tbe  erec- 
tion of  a  building  In  the  place  of  one  which 
was  destroyed  by  fire,  now  comes  with  a 
new  petition,  presenting  a  plan  for  the  erec- 
tion of  a  far  less  expensive  building,  in- 
volving therefor  the  expenditure  of  a  small- 
er amount  of  the  trust  funds.  The  report  of 
the  former  proceeding  in  tills  court  and  in 
the  Court  of  Errors  and  Appeals  sets  forth 
the  will  of  Ezra  Miller,  deceased,  creating 
the  trust,  and  all  the  other  facts  necessary 
to  be  considered  for  the  deteroiinatlon  of 
this  present  application,  excepting  the  new 
and  cheaper  plan  for  the  proposed  building 
which  the  trustee  has  adopted,  and  now 
urges  upon  this  court  for  acceptance. 

1.  The  opinion  of  the  Court  of  Errors  and 
Appeals  In  the  former  case  shows  that  some 
members  of  that  court  entertained  "great 
doubt  of  the  power  of  the  chancellor,  as 
against  the  objection  of  owners  sul  juris,  to 
make  such  an  order"  as  had  been  made  by 
the  Court  of  Chancery  In  that  case.  These 
doubts  so  fill  my  mind  that,  if  it  were  nec- 
essary for  me  to  solve  them,  I  strongly  In- 
cline to  think  that  they  would  not  be  solved 
in  favor  of  this  petitioner. 

2.  The  situation  of  the  parties  remains  the 
same.  The  petitioner,  having  only  a  one- 
fifth  share  as  life  tenant  in  the  income  of 
the  property,  is  met  by  the  united  opposition 
of  all  his  co-life  tenants.  While  the  statute 
under  which  this  petition  is  filed  (Laws  1897, 
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p.  too, .  c.  im)  coutempIateB  t^t  tbe  Inter- 
eate  of  remaindermen  shall  be  scrupalously 
guarded,  tbere  seem  to  be  strong  grounds 
for  bolding  that  its  entire  beneficial  purpose 
is  cmifined  to  tbe  case  of  the  life  tenants. 
It  Ifr  the  procurement  of  an  adequate  in- 
come ttoia  real  estate  by  the  erection,  re- 
pair, Or  improvement  of  buildings  for  tbe 
benefit  of  the  parties  who  are  entitled  to 
this  income  that  this  statute  seems  to  have 
in  view.  The  united  opposition  of  these  de- 
fendants and  their  co-life  tenants  who  side 
with  them  to  have  this  experiment  of  erect- 
ing a  new  building  tried  for  their  benefit  is 
Certainly  entitled  to  careful  consideration 
from  this  courL 

S.  While  I  do  not  intend  to  discuss  at 
length  the  various  doubtful  questions  which 
an  attempt  to  apply  this  statute  to  this  par- 
ticular case  manifestly  suggests,  I  ttiink  there 
is  great  force  in  the  contention  for  tbe  de- 
fendants that  the  petition  does  not  present 
a  case  within  the  words  of  the  statute  under 
any  fair  and  reasonable  construction  which 
can  be  placed  upon  these  words.  It  is  diffi- 
cult to  see  how  the  statute  covers  this  case 
unless  tbe  making  of  "additions"  is  to  be 
construed  so  as  to  include  the  erection  of 
additional  buildings.  The  statute  seems  to 
contemplate  the  making  of  additions,  re- 
pairs, and  Improvements  to  existing  build- 
ings, and  the  erection  of  new  buildings  in 
place  of  buildings  which  already  occupy  tbe 
land.  The  grant  of  power  to  the  chancellor 
to  make  an  order  "for  the  erection  or  erec- 
tions of  such  new  building  or  buildings  as 
may  be  deemed  advisable"  by  him  is  qual- 
Ifled  by  the  state  of  facts  under  which  the 
power  is  to  be  exercised.  Tbe  power  ap- 
parently is  to  be  exercised  by  the  chan- 
cellor for  the  relief  of  life  tenants  from  cer- 
tain disadvantageous  conditions  which  are 
described.  It  Is  far  from  clear  to  my  mind 
that  any  recognition  is  made  in  this  statute 
of  the  disadvantage  to  a  life  tenant  of  hay- 
ing land  remain  unoccupied  which  might 
yield  a  rent  if  a  building  could  be  erected 
upon  it  If  such  disadvantage  is  recognized 
by  tbe  statute,  then  it  would  seem  to  follow 
tliat  a  few  small  buildings  on  a  large  tract 
would  Justify  the  erection  of  a  large  num- 
ber of  expensive  buildings,  whereas  with- 
out such  pre-existing  small  buildings  the  land 
in  no  sense  could  be  deemed  "occupied"  by 
a  building  or  buildings,  and  the  result  would 
be  that  tbe  statute  would  not  apply.  The 
disadvantageous  condition  which  tbe  statute 
seems  to  recognize  is  that  of  land  not  unoc- 
cupied, but  already  occupied  by  a  building 
which  yields  an  inadequate  rent,  when  the 
making  of  additions,  repairs,  and  improve- 
ments to  such  building  or  the  substitution  of 
an  entirely  new  building  in  place  thereof 
would  bring  about  an  increase  of  rental. 

4.  In  view  of  tbe  scope  of  the  argument 
for  the  petitioner,  it  is  worth  while  to  point 
out  that  the  only  jurisdiction  which  can  be 
exercised  on  this  petition  is  the  Jurisdiction 


conferred  by  this  statute.  If  this  conrt.  on- 
der  the  facta  set  forth,  or  under  any  other 
facts,  has  Jurisdiction  to  permit  tbe  petition- 
er to  take  $6,000  of  the  trust  fund  in  his 
bands  and  expend  it  upon  a  building  on  tbe 
land,  which  he  also  holds  in  trust  apart  from 
this  particular  statute,  such  JarisdictlOQ  can 
only  be  invoked  by  a  bill. 

0.  The  rule  laid  down  by  tbe  Court  ot  &• 
rors  and  Appeals  (page  768,  62  N.  3.  Bq., 
page  100,  49  Ati.)  is  that,  "where  the  proof 
leaves  it  doubtful  that  ah  improvement  pro- 
posed under  the  act  involved  in  this  case 
will  be  beneficial  to  tbe  trust,  It  should  not 
receive  Judicial  sanction."  Applying  tbla 
perfectly  plain  rule  to  the  petitioner's  plan, 
the  plan  must  be  condemned.  I  shall  not  set 
forth  the  facts.  Instead  of  the  large  and 
comparatively  expensive  building  which  the 
petitioner  formerly  proposed  to  erect  on 
these  large  foundations,  his  plan  now  is  to 
build  a  cheap  structure  Involving  the  ex- 
penditure of  less  than  a  quarter  of  the 
amount  which  Ills  former  plan  required. 
Formerly  he  asked  for  $27,000;  now  be  lim- 
its his  experiment  to  $6,000.  The  testi- 
mony falls  to  satisfy  me  that  the  erection  of 
this  cheap  building  would  utilize  the  im- 
provements which  tbe  petitioner  urges  are 
now  going  to  waste.  That  element  of  pos- 
sible advantage  Is  certainly  less  apparent  In 
this  plan  than  it  was  in  the  other.  I  shall  not, 
however,  go  into  the  details  of  this  new  exper- 
iment which  the  petitioner  proposes  to  try  by 
the  expenditure  of  the  trust  funds  in  his 
hands.  After  a  careful  consideration  of  all 
the  testimony,  not  only  grave  doubts  as  to 
the  wisdom  and  prudence  of  this  expenditure 
remain  in  my  mind,  but  I  may  say  that  I 
cannot  resist  tbe  conviction  that  tbe  proba- 
bilities strongly  favor  tbe  failure  of  the  ex- 
periment, rather  than  of  Its  success. 

The  prayer  of  the  petition  will  be  denied. 


C67  N.  J.  B.  142) 

WATKIN80N  v.  WATKINSQN. 

(Gonrt  of  Chancery  of  New  Jersey.    March  29, 
1004.) 

DIVOBCIC  —  BETTINQ    A8IDIS    DBCBEK  —  JUBIBDIO* 

TION— DOMICILE — CON  DONATION— IS  VIDKNCK 

— DELAT  IR  BEEKINO  BELIEF. 

1.  Evidence  on  a  bill  of  review  to  set  aside  a 
decree  of  divorce  held  to  show  that  complainant 
in  the  divorce  suit  had  no  domicile  or  residence 
in  the  state  at  the  time  of  the  filing  of  the  bill 
therein,  or  during  pendency  of  tbe  suit. 

2.  Evidence  on  a  bill  of  review  to  set  aside  a 
decree  of  divorce  held  to  show  condonation  ot 
the  adultery  on  which  tbe  decree  was  based. 

3.  Defendant  in  a  divorce  suit  Is  not  barred 
from  relief  against  the  decree  for  complainant 
therein,  void  because  complainant,  as  well  aa 
defendant,  had  no  domicile  or  residence  in  the 
state,  and  defendant,  served  outside  the  state, 
made  no  appearance,  though  no  steps  were  tak- 
en for  the  relief  till  four  years  after  rendition 
of  tbe  decree,  during  which  time  said  complain- 
ant remarried ;  said  defendant  having  been  moat 
of  that  time  ignorant  of  the  decree  and  of  the 
remarriage,  and  ignorant  of  her  remedy  and  too 
poor  to  employ  counseL 
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Bill  of  r«Tl«w  by  Ad«l  IiOulse  Watkinaon 
agauoat  Howard  Watklnaoa.  Decree  for 
c^plaiaBDt 

James  8t«en  and  Vmilam  D.  tyAdall,  tor 
petitioner.  John  B.  Backes  and  W.  P.  Bain- 
bridge,  tor  defendant 

PITMxrr,  Y.  C.  Tbte  Is  a  blU  of  reriew, 
filed  by  Adal  Louise  WatUnson  against  ber 
bnsband,  Howard  Si.  Watldnson,  to  review 
and  set  aside  a  decree  of  divorce  obtained  by 
said  Howaid  against  ber  In  tbls  court  on  tbe 
Utb  of  December,  1806,  and  filed  on  tbe  17th 
of  December,  1896.  Tbe  ground  of  tbe  de>  I 
oree  was  adultery  wltb  one  Bebbolz.  That  I 
decree  is  attacked  by  fbe  present  bill  on  two 
grounds:  I^lrst,  that  after  the  adultery  char-  ' 
ged  In  tbe  bill,  and  after  tbe  couunencement 
of  tbe  husband's  snlt,  and  after  the  service 
npon  bis  wife  of  process,  and  before  decree, 
the  bnaband  letorued  to  the  wife  and  co^ 
habited  wltb  her,  and  led  ber  to  believe  that 
be  bad  abandoned  the  salt,  tbns  bflng^g  the 
case  within  tbe  principle  of  Clayton  v.  Clay- 
ton, B8  N.  J.  Bq.  310;  44  Atl.  840.  Second. 
Tbat  at  tbe  time  the  suit  of  tbe  hnaband 
against  tbe  wife  was  commenced  and  car- 
ried on,  and  at  tbe  time  the  decree  was 
signed,  neither  the  complainant  nor  the  de- 
fendant therein  were  residents  or  citizens  of 
tbe  state  of  New  Jersey,  and  tbat  tbe  com- 
plainant herein  did  not  appear  in  said  salt, 
was  not  served  with  process  in  tbe  state  of 
New  Jersey,  but  was  proceeded  against  as 
an  absent  defendant  and  did  not  appear,  and 
tbat  tbe  defendant  herein  imposed  and  prac- 
ticed a  frand  upon  tbls  court  IQ  swearing 
that  be  was  a  resident  of  New  Jersey,  and 
tbat  for  that  reason  the  said  decree  Is  ab- 
solnt^  void  for  want  of  Jurisdiction  In  tbls 
court  over  tbe  person  of  the  complainant 
herein. 

What  may  be  termed  tbe  admitted,  or  at 
least  incontestable,  facts  in  tbe  case,  are  as 
follows:  Complainant  and  defendant  were 
married  in  the  city  of  Trenton  in  November, 
1889,  and  tbe  parties  lived  there  together  un" 
til  on  or  about  tbe  1st  of  December,  1895. 
Four  children  were  bom  to  complainant  dur- 
ing tbat  time,  the  youngest  in  tbe  month  of 
April,  189S.  Of  these  two  have  died.  Tbe 
youngest  was  disowned  by  the  defendant, 
and,  according  to  Us  own  account,  be  bad 
good  and  stifflclent  reason  to  believe  at  the 
time  it  was  bom  tbat  be  was  not  Its  father, 
and,  as  he  swears,  the  complainant  herein 
so  admitted.  Nevertheless  he  continued  to 
cohabit  with  her  as  bis  wife  from  tbat  time 
forward  until  alMut  tbe  1st  of  December  of 
tbe  same  year.  He  was  and  had  been  en- 
gaged in  the  business  of  a  local  expressman, 
but  met  with  financial  disaster  in  tbe  fall  of 
tbat  year,  and  bis  property  was  seized  by 
tlie  sberiff  on  a  foreign  attachment,  and  bis 
bnsineea  entirely  broken  up.  There  Is  no  evi- 
dence to  show  tbat  be  ever  had  the  least 
business  of  any  permanent  character  in 
58  A.— 25 


Trenton  after  tbat  time.  On  or  about  tbe 
day  last  mentioned  (December  1,  1899)  be 
packed  all  his  fumlture  and  sent  it  to  bis 
wife  in  tbe  city  of  New  Tork.  He  also  gath- 
ered out  of  bis  means  |500  and  sent  It  to  her. 
She  rented  a  flat  in  134th  street.  New  XoA 
Oity,  and  establitbed  herself  therein  with 
hui  children,  and  lived  there  without  her 
hoslrand  until  some  time  in  January,  1886. 
About  the  1st  of  tbat  month,  according  to 
the  husband's  account,  and  toward  tbe  last 
of  the  month,  according  to  tbe  account  of 
one  Vogler,  tils  witness  in  the  former  suit, 
he  and  tbat  witness  went  together  to  bis 
wife's  flat  in  New  York  City  at  night,  and 
found  Rabbola,  ber  paramour,  lii  the  bouse 
in  her  apartments.  He  bad,  manifestly,  just 
left  her  bed.  Defendant  charged  bis  wife 
wltb  adultery  with  Rebholz,  and  she  ad- 
mitted it,  so  he  swears.  Notwithstanding 
tbat  be  knew  that  Bebhols  was  tbe  father  of 
the  youngest  child,  and  tbat  he  bad  then  and 
there  caught  him  almost  In  the  act  of  adul- 
tery with  his  wife,  be  at  once  resumed  co- 
habitation with  ber,  and  lived  wltb  ber  as 
her  husband  until  tbe  latter  part  of  tbe 
month  of  May,  1896,  when  he,  as  be  swears, 
obtained  possession  of  a  large  number  of 
letters^  written  by  Rebbola  to  his  wife,  and 
all  dated,  as  I  read  the  record,  in  tbe  year 
1891.  Tbe  letters  I  must  presume— I  de- 
clined to  read  them— tend  strongly  to  show 
the  Improper  relations'  which  bad  existed  be- 
tween Bebhols  and  defendanl^s  wife.  He 
then  left  bis  wife,  went  to  Trenton,  and  in- 
stituted tbe  suit  in  question,  wherein  the  bill 
was  filed  on  June  13,  1896.  The  ordinary 
proceedings  were  bad  against  tbe  wife,  and 
order  of  publication  against  her  as  an  absent 
defendant  was  made  returnable  on  August 
31,  1896.  The  affidavit  of  tbe  solicitor,  Mr. 
Bainbridge,  is  that  he  banded  a  copy  of  tbe 
usual  printed  notice  to  the  complainant  on 
the  9th  day  of  July,  at  ber  place  of  abode, 
976  East  134tb  street.  New  York  City.  No 
Other  service  was  sAade  upon  ber.  After  tiis 
first  virit  to  Trenton  to  ^stitnte  these  pro- 
ceedings, the  husband,  as  he  swears,  went 
back  to  bis  abode  tn  New  York,  and  packed 
Up  bis  personal  belongings,  tmnk,  etc.,  and 
moved  to  Trenton.  His  father  and  mother 
lived  in  Philadelphia.  He  stopped  in  the  city 
of  Trenton  for  a  few  days,  and  then,  abont 
tbe  1st  or  4tb  of  July,  went  out  into  Hunter- 
don county  and  stopped  wltb  two  gentlemen 
by  the  name  of  Gary,  who  kept  a  little  coun- 
try store  at  a  place  called  Beaville.  He  ear 
gaged  in  no  boslness,  so  tar  as  appears,  un- 
less it  was  occasionally  to  render  them  a 
little  assistance  about  their  store  or  about 
the  premises  or  farm.  He  remained  there 
until  the  last  of  September.  His  wife  did 
not  appear  to  tbe  suit.  Order  of  reference 
was  made  to  Master  Aitkin,  and  tbe  bear- 
ing came  before  him  on  tbe  9th  day  of  Oc- 
tober, on  which  day  tbe  husband  was  swotn, 
and  again  on  tbe  lOtb,  on  which  day  fats 
father  and  the  witness  Yegler  were  sworn. 
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and  again  on  the  letli,  on  wbich  day  two 
other  witnesses  were  sworn.  About  the  last 
of  September,  or  tbe  Ist  of  October,  the  wife 
moved  from  the  flat  in  134th  street  to  one  in 
138th  street,  where  she  iiyed  until  she  broke 
up  housekeeping  the  next  January  (1897). 
The  husband,  according  to  bis  account,  short- 
ly after  the  taking  of  the  testimony  be- 
fore the  master,  went  to  his  father's  house  in 
Philadelphia,  and  stayed  there  until  Thanks- 
giving. According  to  the  wife's  account,  he 
came  to  New  York  and  assisted  her  in  mov- 
ing from  134th  street  to  138th  street,  and  in 
arranging  her  furniture  in  the  latter  places 
and  lived  with  her  as  husband  and  wife  un- 
til tbe  day  before  Thanksgiving.  AcconUng 
to  both  parties  he  did  not  live  with  her  in 
her  apartments  after  that  day.  According  to 
her  account,  he  lived  with  her  as  her  hus- 
band In  the  month  of  July,  1897,  for  about  a 
week  at  ber  mother's  flat  in  New  York  City, 
while  ber  mother  and  some  other  members 
of  her  mother's  family  were  absent  at  the 
seashore.  He  swears  that  on  Thanksgiving 
day  of  1896,  while  he  was  stopping  at  his 
father's  house  in  Philadelphia,  he  received  a 
telegram  from  a  flrm  engaged  in  business  as 
private  detectives  In  New  York  City,  asking 
him  to  come  there  immediately,  and  that  he 
went  and  engaged  in  tbe  work  of  a  private 
detective  as  an  employe  of  that  flrm,  and 
that  he  had  his  lodging  and  home  in  New 
York  City  for  three  years  thereafter,  and 
was  all  that  time  working  there.  Although 
he  swears  that  he  spent  the  time  between 
October  16,  1896,  and  Thanksgiving  of  that 
year.  In  Philadelphia,  circumstances  appear 
In  tbe  case  tending  to  show  that  he  was  more 
or  less  during  that  time  engaged  in  work  as 
a  private  detective  for  the  New  York  flrm. 

On.  this  statement  of  the  undisputed  facta 
In  the  case  it  would  seem  that  the  husband 
had  no  residence  or  domicile  In  the  state  of 
New  Jersey  at  tbe  time  be  was  carrying  on 
his  suit  here  for  divorce.  He  certainly,  for 
six  months  before  tbe  suit  was  brought,  bad 
abandoned  his  residence  in  New  Jersey,  and 
had  no  business  or  occupation  here,  and  had 
been  living  for  at  least  flve  months  In  the 
ordinary  manner  with  his  wife  in  the  city  of 
New  York.  There  is  not  a  particle  of  evi- 
dence to  warrant  the  idea  that  be  came  to 
tbe  state  of  New  Jersey  in  May,  1896,  for 
any  other  purpose  but  to  procure  a  divorce 
from  bis  wife,  and  there  is  no  evidence  to  in- 
dicate that  he  had  the  least  intention  to  re- 
main and  make  bis  home  here.  Everything 
in  the  case  tends  to  show  that  he  had  tbe  in- 
tention to  return  to  New  York  City  after  he 
got  his  divorce.  Whatever  of  residence  he 
liad  in  the  state  of  New  Jersey  during  the 
summer  of  1896  was  of  the  most  temporary 
and  ephemeral  character.  He  bad  no  busi- 
ness or  employment  here.  Tbe  very  recent 
case  of  German  Savings  &  Loan  Society  t. 
Ddrmltzer,  192  U.  S.  125,  24  Sup.  Ct  221,  48 
L.  Ed.  373,  Is  directly  in  point.  That  case  af- 
firms tbe  same  case  In  23  Wash.  132,  62  Fac. 


862.  So  much  for  the  ladk  of  Jurisdiction 
in  this  court.  Counsel  for  defendant  in  his 
written  argument  complains  that  this  matter 
of  want  of  Jurisdiction  was  not  given  promi- 
nence by  the  complainant,  either  in  her  bill 
or  on  the  hearing  of  the  cause.  Tbe  bill 
distinctly  charges  that  prior  to  and  during 
the  pendency  of  the  former  suit  the  defendant 
was  residing  in  the  state  of  New  York,  and 
alleges  that  circumstance  as  one  of  tbo 
grounds  of  fraud  in  procuring  the  divorce. 
This  was  clearly  understood  by  the  able  coun- 
sel for  the  defendant,  for  at  the  very  outset 
of  the  production  of  his  evidence  be  attempt- 
ed to  prove  bis  client's  residence  in  New  J»- 
sey  before,  during,  and  after  the  suit,  with 
the  result  above  stated. 

The  next  question  is  as  to  the  condonatioa 
of  the  offense  by  cobabltation  with  bis  wife. 
The  master  finds  she  was  guilty  of  adulteiy 
in  June,  July,  August,  and  September,  1894, 
at  Hunters  Point,  New  York  state,  which  is 
the  place  where  the  husband  swore  bis  wife 
was  stopping  at  the  time  the  youngest  ciiild 
was  begotten.  Tbe  master  further  finds  her 
guilty  of  adultery  with  Rebholz  in  the  months 
of  May,  June,  July,  August,  and  September, 
1895,  at  Trenton,  which  is  the  last  summer 
they  lived  together  in  Trenton,  and  again  on 
different  days  and  different  months  of  the 
years  1895  and  1896,  until  tbe  filing  of  the 
bill  of  complaint,  at  No.  976  East  134th  street 
In  the  city  of  New  York.  Now  there  is  not 
the  least  evidence  in  the  case  before  the  mas- 
ter in  the  former  suit,  except  a  general  state- 
ment by  the  husband  under  oath,  that  the 
wife  ever  committed  adultery  with  Eebholi 
after  tbe  time  in  January,  1896,  when  the 
husband  and  ills  frleud  Vogler  caught  them, 
as  previously  stated,  together  in  her  fiat  in 
the  city  of  New  York,  and  that  discovery  was 
immediately  followed  by  cohabitation  be- 
tween the  parties  hereto  up  to  the  last  of 
May,  1896,  and  shortly  before  the  petition 
was  filed.  I  shall  state  more  in  detail  the 
evidence  given  by  the  husband  before  the 
master.  He  swears  that  they  lived  together 
in  Trenton  until  December  1,  189S;  that  his 
wife  "now  (October  9,  1896)  resides  in  the 
city  of  New  York  with  William  O.  Rebhols. 
They  were  living  together  there,  and  I  sup- 
pose they  are  now.  They  lived  at  No.  976 
East  134th  street"  He  swears  that  before 
she  left  Trenton  he  found  that  she  had  been 
intimate  in  their  house  with  Rebholz;  that 
he  charged  her  with  it,  and  "she  left  De- 
cember 1,  1896,  and  went  to  New  York  with 
Bebhols,  and  has,  as  I  understand,  ever  since 
lived  with  him  in  that  place."  He  further 
states  in  his  evidence  before  tbe  master  that 
his  first  suspicion  arose  from  letters  from 
Rebholz  to  her  which  he  opened,  tliat  he 
spoke  to  hla  wife  about  the  letters,  and  that 
she  denied  it  at  flrst  and  afterwards  admit- 
ted to  her  busband  "that  Rebhole  had  been 
to  the  bouse  in  Trenton  when  I  was  out  of 
town  and  stayed  there  overnight  •  •  • 
She  said  he  was  at  tlie  tiouse  flrst  in  Maj, 
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1896,  and  stayed  all  night  two  nights  at  that 
time,  and  then  again  In  August  and  Septem- 
ber, and  In  December  of  1884— Christmas." 
He  swore  that  she  admitted  these  different 
times  to  him.  He  says  that  she>  made  these 
admissions  In  December,  1896.  He  fnrther 
states  that  after  she  went  to  New  Tork,  he 
employed  a  detecdve  officer  and  went  with 
him  to  the  house  in  East  134th  street  where 
his  wife  was  living,  and  found  Rebhols  there. 
His  wife  said  that  he  (Rebholz)  was  boarding 
with  her  at  that  time.  His  valise  was  In 
the  room  she  occupied.  She  was  not  engaged 
In  any  business.  "I  was  there  subsequently ," 
he  swears,  "and  she  admitted  that  Rebholz 
was  living  there  with  her.  This  was  In  Jan- 
uary (189^  last  I  was  with  the  detective. 
I  went  there  to  see  If  I  could  catch  them 
t<%ether.  He  was  there  when  I  went  In, 
and  was  present  when  my  wife  admitted  that 
they  were  living  together."  He  further  says 
that  when  she  left  Trenton  in  Dec^nber, 
1895,  be  told  her  to  get  out,  and  be  gave  her 
money  and  the  furniture  to  leave  at  once. 
He  sent  her  a  certified  check  for  $500.  He 
further  swears  that  In  1894  bis  wife  boarded 
for  three  months,  June,  July,  and  August, 
and  to  the  middle  of  September,  at  Hunters 
Point,  N.  Y.;  that  when  she  went  away  from 
their  home  in  Trenton  she  had  her  monthly 
courses,  and  when  she  came  back  she  was 
pregnant  He  did  not  see  her  once  during 
those  three  months,  and  had  no  connection 
with  her,  and  that  letters  passed  between  her 
and  Rebholz  during  that  time.  That  is  the 
date  of  the  letters  offered  In  evidence.  One 
of  hee  children,  named  Osbom,  was  bom 
April  1,  1895.  "I  claim  that  the  child  Is  not 
mine.  It  looks  like  tlebhole."  Further  he 
says:  "I  reside  In  the  city  of  Trenton.  I 
have  lived  here  for  the  last  15  years."  It 
thus  appears  that  he  congealed  from  the  mas- 
ter the  fact  that  he  left  Trenton  in  the  latter 
part  of  the  year  1895,  and  took  up  his  abode 
In  the  city  of  New  York,  and  had  lived  with 
Ma  wife  as  her  husband  up  to  a  few  days 
before  the  bill  was- filed;  and,  as  before  re- 
marked, the  evidence  before  the  master  dis- 
closes no  proof  of  any  adulterous  intereourse 
between  the  wife  and  Rebholz  after  the 
month  of  January,  1886,  but  on  the  contrary, 
the  husband's  evidence  given  in  this  cause 
shows  clearly  that  he  lived  with  her  np  to 
that  time.  In  the  light  of  these  admitted 
facts  It  seems  to  me  that  the  case  shows 
that  the  husband  Imposed  on  the  court  not 
only  in  the  matter  of  residence,  but  also  in 
the  matter  of  swearing  that  Rebholz  was  still 
living  with  his  wife  in  New  York  City,  and 
also  in  concealing  the  fact  that  he  himself 
had  been  cohabiting  with  her  up  to  nearly 
the  1st  of  June,  1896.  It  is  clear,  from  his 
own  evidence,  that  he  had  full  and  complete 
knowledge  of  his  wife's  misconduct  when  he 
lived  with  her  from  January  to  June,  1896. 

This,  it  seems  to  me.  Is  sufficient  to  dis- 
pose of  the  case,  without  considering  the 
evidence    of   the    subsequent    cohabitation. 


But  as  considerable  erldeiice  was  adddced 
in  support  of  the  wife's  contention  In  behalf 
of  the  condonation  pendente  lite,  I  shall  give 
the  result  of  my  consideration  of  It  The 
husband  asserts,  and  has  corroborative  proof, 
that  he  was  spending  the  months  of  July,  Au- 
gust and  September  with  the  brothers  Gary 
in  Hunterdon  county.  But  he  left  there  on 
one  of  the  last  days  of  September,  and  he 
says  that  between  that  time  and  the  time 
of  the  hearing,  the  9th  of  October,  In  the 
divorce  case  before  the  master,  he  was  in 
the  dty  of  Trenton,  living  with  the  witness 
Yogler.  There  is  no  corroborative  proof 
given  of  this  last  Statement  and  the  ex- 
posure of  his  falsehood  in  his  evidence  before 
the  master  tends  very/much  to  weaken  the 
force  of  bis  evidence  here.  His  wife  swears, 
and  about  this  there  Is  no  dispute,  that 
about  the  last  of  September  she  moved  from 
134th  street  to  188th  street  New  York  City. 
She  further  swears  that  her  husband  came 
to  New  York  and  assisted  her  in  moving, 
and  from  that  time  on  until  the  day  before 
Thanksgiving  he  cohabited  with  her  in  the 
ordinary  way,  being  absent  sometimes,  but 
making  his  home  with  her.  This  Is  denied 
by  him,  and  he  attempts  to  set  up  an  alibi. 
So  far  as  the  first  week  or  two  in  October 
goes,  he  is  not  corroborated.  His  father, 
who  was  sworn  before  Master  Aitkin  Octo- 
ber 9th,  testified  before  me  that  about  a 
week  afterwards,  or  the  next  week,  his  son 
came  to  Philadelphia  to  his  house,  and  stayed 
there  almost  continuously  until  Thanksgiv- 
ing day,  and  his  wife  testified  to  the  same 
effect;  but  both  admit  that  he  was  away 
for  a  day  or  two  at  a  time  on  one  or  more 
occasions,  and  neither  of  them  gave  any  par^ 
ticular  reason  why  they  have,  at  this  late 
day,  so  distinct  a  recollection  of  his  con- 
tinuous residence  during  that  time.  But 
that  evidence  leaves  an  ample  opportunity 
for  him  to  have  visited  his  wife  for  at 
least  two  weeks  the  first  part  of  October, 
and  afterwards  again  from  time  to  time. 
There  is  corToborating  evidence  of  the  wife's 
story.  He  was  seen  in  her  apartments  by 
her  mother  and  one  or  two  of  her  sisters, 
and  there  Is  evidence  in  support  of  the 
statement  of  the  wife  that  he  assisted  her 
In  laying  down  her  carpets  In  her  new  fiat. 
I  have  carefully  examined  the  conflicting 
evidence  of  the  witnesses  In  that  respect. 
The  wife  is  clearly  not  to  be  Implicitly  be- 
lieved, although  I  think  she  Intended  to 
speak  the  truth.  She  was  twice  examined, 
once  de  bene  esse  In  New  York,  and  then 
In  open  court  before  me.  Her  sisters  and 
mother  were  rather  reluctant  witnesses,  and 
were  careful  to  testify  to  nothing  that  they 
did  not  think  was  true.  Upon  the  whole  I 
think  the  clear  weight  of  the  evidence  Is  In 
favor  of  the  truth  of  the  wife's  story  that 
her  husband  did  cohabit  with  her  pending 
the  divorce  proceeding.  He  admits  that  he 
visited  his  wife's  flat  on  several  occasions 
during  that  period  to  see  his  boy,  but  he 
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denies  tfae  eexaal  intercourse.  Nov  It  must 
be  obaerred  that  at  that  time  his  wife  had 
not  pot  in  any  answer  to  the  proceedings. 
He  liad  made  a  strong  and  conclusive  case 
before  the  master.  He  was  entitled  to  a 
decree  as  soon  as  the  practice  ol  the  cotut 
would  permit,  and  there  was  little  likelihood 
of  his  wife  aji^earing  against  him  at  that 
late  day  to  set  ap  condonation.  In  fact,  it 
doed  not  appear  that  either  of  them  was 
aware  of  the  effect  of  his  haTlng  sexual 
Intercourse  with  her  after  suit  brought,  and 
his  having  such  sexual  intercourse  is  not 
incredible  when  we  consider  that,  after  he 
was  fully  satisfled  that  bis  wife  had  been 
unfaithful  to  him  in  the  summer  of  1894, 
and  had  borne  him  a  bastard  child  in  April, 
1885,  and  had  continued  her  adulterous  in- 
tercourse during  the  summer,  be  continued 
to  cohabit  with  her  ail  the  summer  of  that 
year;  and  after  he  bad  caught  her  in  flag- 
rante delicto  with  Itebfaol«  in  January,  1896, 
he  cohabited  with  her  for  nearly  six  months. 
Then  it  appears,  too,  by  the  evidence  of  both 
parties,  that  nothing  was  said  about  the  di- 
vorce proceedings  between  them  during  the 
fall  of  1886,  and  be  never  said  to  her,  in  so 
many  words,  that  he  had  obtained  a  decree 
of  divorce.  He  did  not  serve  a  copy  upon 
hi^r.  Be  permitted  his  oldest  child,  whose 
custody  was  awarded  to  him,  to  live  with 
her  until  she  was  forced  to  break  up  house- 
keeping in  January,  1887,  and,  in  fact,  nei- 
ther the  wife  nor  her  family  ever  bad  any 
direct  information  that  the  divorce  bad  been 
granted,  except  what  they  learned  through 
soma  sensational  articles  In  the  newspaiiers. 
They  all  knew  that  the  suit  was  commen- 
ced, and  tbey  all  tbo^ght  it  strange,  as  they 
say,  that  be  should  come  back  and  live  with 
bis  wife  after  baring  sued  her  for  divorce. 
The  wife  says  that  she  supposed  from  bis 
conduct  that  he  bad  abandoned  the  proceed- 
ing, and  never  knew  positively  that  be  had 
a  divorce  until  some  time  after  she  beard  he 
was  married  to  another  woman.  The  fact 
that  be  stayed  with  her  for  several  days  at 
her  mother's  bouse  in  the  summer  of  1887 
seems  to  me  to  be  established  by  the  clear 
weight  of  the  evidence.  If  she  had  known 
at  that  time  that  she  was  divorced,  and  had 
voluntarily  cohabited  with  him  under  those 
circumstances,  it  could  have  had  no  effect 
upon  the  validity  of  the  decree;  but  it  does 
somewhat  support  ber  allegation  that  she  at 
that  time  supposed  the  divorce  proceedings 
bad  been  abandoned. 

I  think,  then,  that  the  complainant  has 
made  out  ber  case  on  both  grounds,  and  It 
remains  to  inquire  how  far  her  right  to  re- 
lief is  affected  by  the  delay  which  occurred 
between  the  time  of  the  procuration  of  the 
divorce  and  the  filing  of  the  bill.  It  is  a 
well-proven  fact  that  she  became  very  poor. 
In  order  to  live  at  all,  she  put  a  chattel 
mortgage  on  her  furniture,  which  was  soon 
swept  away,  and  she  has  been  living  from 
band  to  mouth  ever  since.    She  has  the 


youngest  child  to  support  Her  panents  are 
poor.  She  is  not  eitber  aa  Intsltlcwt  or 
efficient  woman.  Sbe  says  that  she  did  not 
know,  until  she  beard  ber  husband  was  mar- 
ried, that  be  had  got  a  divorce.  6be  did  not 
know  that  she  had  any  reuiedy.  Sbe  did 
Bot  know  that  aaything  could  be  done;.  Her 
attention  was  first  called  to  It  In  this  wise: 
A  Judgment  had  been  recovered  against  ber, 
and  I  believe  ber  husband  Jointly,  in  New 
York  City  for  medical  services.  Sbe  bad 
been  quite  ill  in  the  summer  and  fall  of  1£96. 
Sbe  was  brought  before  a  referee  «n  supple- 
mentary proceedings  based  on  that  Judgment, 
by  Mr.  Tyndall,  one  of  ber  counsel  bereia, 
and  on  that  examination  Mr.  I^dall  learned 
some  of  the  facts  which  have  developed  in 
this  cause.  He  volunteered  to  inquire  Into 
the  matter,  and  consulted  Mr.  Steen,  the  oth- 
er counsel.  Mr.  Steen  looked  into  it  and  pre- 
sented to  me  on  November  6,  1900,  a  petition 
for  an  order  opening  the  decree.  I  called 
bis  attention  to  the  case  of  Clayton  t.  Clay- 
ton, pointed  out  the  proper  practice,  and 
later  on,  November  22,  1900,  after  an  order 
for  leave  to  sue  In  forma  pauperis  bad  been 
granted,  the  bill  was  filed.  That  was  near- 
ly four  years  after  the  decree  was  signed.  A 
good  deal  of  that  time  Is  accounted  for  by 
what  I  believe  to  b9  the  tnitJifai  statement 
of  the  wife  that  she  was  not  aware  that 
the  decree  bad  been  granted;  and,  in  the 
next  place,  sbe  was  entirely  ignorant  of  ber 
remedy  under  the  ciroomstaBcesi  and  too 
poor  to  employ  counsel.  In  Clayton  t.  Clay- 
ton I  suggested  that  the  time  for  filing  a  bill 
of  review  would  endure  at  least  three  years, 
the  time  limited  for  taking  an  appeal.  But 
counsel  were  unable  to  find  any  authority 
for  any  such  limit  And  then  it  must  be  ob- 
served that  the  decree  in  Glaytoa  t.  Clayton 
was  based  on  a  Jurisdiction  arising  out  of  the 
clear  residtece  of  both  parties  in  New  Jersey, 
and  upon  a  bearing  in  wbich  the  defendant 
appeared  and  had  an  opportunity  to  make 
ber  defense;  and  the  only  ground  of  review 
was  adultery  committed,  .between  the  time 
of  the  bearing  and  the  decision  by  the  Judge 
that  the-  acts  of  adultery  against  the  wife 
vf^B  made  out,  and  before  decree  signed. 
That  was  a  case  where  the  wife  bad  the 
absolute  power  to  waive  the  eondonatlon, 
and  it  might  be  held  that  a  positive  duty 
rested  upon  ber  to  move  promptly  if  she 
Intended  so  to  do.  Sbe  was  excused  for 
whatever  of  delay  occurred  on  the  ground 
of  her  extreme  ignorance  and  poverty. 
There  is  no  proof  here  that  the  wife  had 
any  notice  beforehand  that  ber  husband  con- 
templated another  marriage,  so  there  la  no 
reason  to  charge  ber  with  keeping  silent 
while  she  was  conscious  that  he  was  about 
to  take  another  wife. 

But  without  determining  how  fftr  the  de- 
lay might  prove  fatal  if  the  case  rested 
merely  upon  condonation  by  the  husband  of 
the  offense  by  the  wife,  after  suit  brought 
and  service  on  the  defendant  in  this  state» 
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BB  In  the  Clayton  Oase^  I  am  anaUe  to  see 
bow  any  delay  on  her  part  can,  upon  any 
known  principle,  affect  her  rlgbt  to  a  dec- 
laration by  tUs  court  that  the  decree  wae 
isTalld  and  voiA  ab  Initio  by  reason  of  the 
lack  9t  JurladlctioB  In  this  court  to  proceed 
In  the  cause.  It  Is  to  be  obaerred  that  where 
tliere  Is  a  lack  of  j^arladlction,  by  reason  of 
B  want  of  reddoitial  domicile  on  tiie  part 
ot  both  parties,  combined  with  extraterrito- 
ilal  eerrlce  and  the  absence  of  any  formal 
Biq;>earance  by  the  defendant,  it  mnst  fol- 
low that  the  decree  is  absolutely  void.  An 
action  by  way  of  bill  to  review  it  (like  a  snit 
by  one  of  the  parties  to  a  marriage  which  ia 
void  by  reason  of  one  of  them  having  a  law- 
ful spoose  in  life)  amounts  merely  to  an  ac- 
tion to  obtain  a  Judicial  declaration  of  a 
condition  that  already  prists.  The  decree  in 
the  case  of  absolate  disability  to  contract 
marriage  is  simply  a  declaration  of  nullity, 
as  pointed  Out  In  Rooney  v.  Booney,  54  N. 
X  Eq.  231,  S4  AO.  682,  and  In  G—  v.  Q—  (N. 
J.  Ch.)  56  Atl.  736.  And  the  only  object  of 
the  decree  Is  to  have  that  status  Judicially  de- 
termined and  established.  So  here  an  in- 
herent lack  of  Jurisdiction  renders  the  decree 
void  at  all  times  and  in  all  places  and  for 
all  purposes,  and  a  decree  so  declaring  it 
does  not  vacate  a  valid  decree,  does  net 
change  the  relation  of  the  parties,  but  simply 
declares  that  the  decree  never  was  valid  and 
tbat  the  relatlcms  of  the  parties  have  not 
been  changed.  Prima  facie  a  court,  bowerec 
general  Its  Jnrtsdlction,  has  no  powo-  to 
acqnire  JnrisdictioB  of  a  party  defendant 
by  service  of  process  or  notice  ontslde  its 
territorial  limits.  This  Is  fundamental,  and 
an  ordinary  Judgment  in  personam  founded 
on  mcb  service  of  process  is  absolutely  void 
on  Its  face,  to  all  intents  and  purposes,  pre- 
cisely as  it  would  be  if  the  record  showed 
no  service  or  appearance  whatever.  It  is. 
indeed,  no  Jadgment  whatever.  The  single 
exception  to  this  mle  arises,  and  is  every- 
ythere  recognized,  where  the  eonrt  is  dealing 
wtth  some  "matter  or  thing"  within  its  ter- 
ritorial Jurisdiction,  in  -which  case  extrater- 
ritOTlal  service  la  permitted  of  necessity. 
Sndi  a  **niatter  or  tiling,"  it  has  been  held. 
Is  the  marriage  state.  If  a  spouse  Is  a  bona 
fide  resident  of  the  state,  and  the  other 
■ponse  is  absent,  the  court  may  acquire  Ja- 
rlBdictlon  by  extraterritorial  service  of  pro- 
cess or  notice.  This  principle  is  funda- 
moital,  and  it  follows,  and  Is  entirely  well 
settled,  that  all  decrees  of  divorce,  based 
niton  extraterritorial  service  without  appear- 
ance, are  on  their  face  liable  to  have  their 
ralldlty  attacked  on  the  ground  tbat  there 
was  no  "res"  within  the  actual  Jurisdiction 
of  the  court  to  support  tbem.  The  matter  of 
the  existence  of  a  res  within  the  Jurisdiction 
Is  a  matter  which  rests  in  pais,  and  it  is 
well  settled  that  an  adjudication  in  the  suit 
tbat  the  necessary  res  exists  cannot  avail. 
It  is  always  open  to  (inestion. 
There  are -Judicial  utterances  and  a  few 


Buthorlties  to  the  effect  that,  where  a  court 
exercising  the  JurisdictiOD  has  determined 
that  it  has  the  Jurisdiction,  such  determina- 
tion is  final,  and  must  be  so  accepted  under 
the  constitutionai  provislcm  apjdicable  to 
such  cases.  TUs  proposition  may  be  sound 
as  to  the  question  of  Jurisdiction  of  the  sub- 
ject-matter, but  it  cannot,  on  any  sound  prin- 
ciple, be  maintained  as  to  Jurisdiction  of  the 
person,  and  whatever  may  have  been  thought 
or  said  on  that  subject'ln  years  gone  by  must 
now  be  considered  as  exploded.  The  propo- 
sitioB  goes  to  the  length  of  holding  tbat  if 
tbe  court  sliall,  without  actual  service  of 
process,  either  extratetritorlal  or  infraterri- 
torial,  adjudicate  tbat  such  service  has  been 
made,  it  is  final.  The  proposition  confutes 
itself,  on  the  simple  principle  that  the  party 
affected  has  either  had  no  omtortanlty  to  con- 
test it,  or  was  not  obliged  to  contest  it  The 
great  weight  of  authority  and  reasen  is  the 
other  way.  Tbe  authorities  on  this  subject 
are  nnmerous.  They  are  Thcmipson  v.  Whit- 
man, 18  Wall.  467,  21  L.  EU.  897;  Ward  v. 
Price,  25  N.  3.  Law,  225,  and  other  cases  cit- 
ed in  Blsasser  v.  Haines,  52  N.  J.  Law,  at 
page  28,  18  Atl.  1096;  Freeman  on  Judg- 
ments, vol.  1,  §§  116-126;  Bell  v.  Bell,  181 
U.  S.  176,  21  Sup.  Ct.  651,  45  I*  Ed.  804; 
Streitwolf  V.  Streitwolf,  181  U.  8.  179,  21 
Sup.  Ct  668,  45  Ia  Ed.  807.  The  highest 
court  of  this  state  has  hdd  tbat  a  bona  fide 
domicile  with  residence  in  this  state  of  one 
spouse  is  sutfif  lent  to  maintain  tjhe  Jurisdie- 
tlon  of  a  divorce  suit  as  against  the  absent 
spouse  on  extraterritorial  service,  although 
there  has  never  been  any  matrimonUl  domi- 
cile. But  it  is  to  be  observed  tbat  the  Su- 
preme Court  of  tbe  United  States,  which  ts 
tbe  final  arbiter  on  this  question,  has  nevw 
yet,  so  far  aa  I  am  aware,  held  that  any- 
thing short  of  a  matrimonial  domicile  is 
sufficient  to  support  the  Jurisdiction  <rf  the 
court  based  upon  an  extratwrltorial  sorv- 
loe  of  process.  I  have- said  tbat  the  United 
States  Supreme  Court  is  the  final  arbiter  on 
questioBs  of  this  kind,  and  it  is  worthy  of  re- 
mark that  a  Judgment  which  is  void  by  the 
rules  laid  down  by  tbe  Supreme  Court  of  tlie 
United  States  Is  void  also  In  the  state  whose 
court  bad  rendered  the  Judgment.  See,  per 
Beasley,  C.  J.,  Elsasser  v.  Haines,  62  N.  J. 
Law,  16,  18  Atl.  1097.  He  there  says:  "Bm- 
merly  a  Judgment  entered  in  the  way  provid- 
ed by  the  statute  of  a  state  was  sometimes 
held  to  be  enforceable  in  such  state,  even 
tltougb  tlie  court  officiating  were  not  pos- 
sessed at  the  time  of  Jurisdiction  over  the  per- 
son of  the  defendant  according  to  tbe  gen- 
eral principles  of  law  and  Justice,  as  where 
such  defendant  was  a  nonre^dent  and  no 
process  had  beea  served  upon  him,  and  no 
notice  had  been  given  except  by  way  of  irab- 
11c  advertisement  at  the  same  time  it  being 
conceded  that  such  Judgment  Would  not  be 
recognized  eiterrltorlally;  but  now,  by  force 
of  the  addition  to  the  federal  Constitution 
Just  adverted  to,  suct>  Judgment  would  be 
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of  no- legal  avail  eltber  at  home  or  abroad. 
In  Pennoyer  v.  Neff,  95  V.  S.  714  {24  L..  Ed. 
565]  It  was  conclusively  settled  that  a  sale  of 
land  under  ezecntion  by  force  of  a  Judgment 
obtained  In  a  state  court,  In  conformity  with 
the  local  statute,  against  a  nonresident,  who 
was  not  served  with  process  and  who  did  not 
appear,  was  a  void  act,  so  that  no  title  pass- 
ed.** It  is  difficult  to  perceive  bow  a  decree 
for  divorce  which  Is  absolutely  void  by  rea- 
son of  the  want  of  Jnrlsdlctlon  of  the  per- 
son can  be  validated  by  any  action  or  non- 
tiction  of  the  party  defendant,  any  more  than 
can  a  marriage  within  the  prohibited  de- 
grees. To  hold  that  a  defendant  in  such  a 
case  can  validate  a  void  decree  Is  to  permit 
parties  to  procure  a  divorce  by  agreement  be- 
tween them,  which  la  contrary  to  first  prin- 
ciples governing  this  subject.  It  is,  perhaps, 
possible  that  a  female  defendant,  against 
whom  a  void  decree  of  the  character  Just 
mentioned  stands  of  record,  may  be  debarred 
by  her  conduct  from  having  awarded  to  her 
affirmative  relief  against  her  husband,  based 
on  the  fact  that  the  decree  is  void.  But, 
granting  that  her  conduct  may  disentitle  her 
to  affirmative  equitable  relief  or  remedy,  it 
cannot  validate  the  decree. 
'  It  is  suggested  that  such  a  quasi  estoppel 
arises  in  this  case  in  favor  of  the  defendant 
herein,  not  on  account  of  any  merit  of  his, 
bnt  by  reason  of  the  fact  that  be  has  again 
married.  But  no  act  on  the  part  of  the  com- 
plainant is  shown  npon  which  the  second 
spouse  acted  in  going  throngh  the  ceremony 
of  marriage  with  the  defendant  herein. 
Th^e  is  no  proof  that  the  complainant  here- 
in had  the  least  knowledge  or  notice  that  her 
husband  was  about  to  marry  again.  She  is 
not  even  guilty  of  standing  by  In  silence.  She 
tr&B  not  present  at  the  marriage.  In  fact, 
the  existence  of  the  new  relation  with  the 
second  spouse  was  not  set  np  as  a  defense, 
or  directly  proven.  It  was  only  mentioned 
incidentally  in  the  production  of  the  evidence. 
The  date  of  the  marriage  or  the  circumstan- 
ces attending  it  were  not  given.  I  think,  at 
this  day,  with  the  light  of  common  knowl- 
edge on  the  subject  of  obtaining  divorces, 
based  on  nnsubstantlal  residence  and  extra- 
territorial service  of  process,  that  the  whole- 
some rule  should  be,  and  is,  tliat  a  person 
who  proposes  to  intermarry  with  another, 
who  has  been  divorced,  should  be  held  to  be 
bound  to  inquire  fully  into  the  decree  of  di- 
vorce, and,  when  It  is  based  upon  extraterri- 
torial service  of  process,  to  inquire  carefvlly 
into  the  necessary  basic  fact  of  domicile  on 
the  part  of  the  complaining  spouse  and  re- 
quire strict  proof  on  that  subject  That  bur- 
then imposes  no  greater  hardship  on  the  pro- 
posed new  spouse  than  is  imposed  on  every 
person  who  proposes  to  make  a  purchase  of 
land.  Many  of  onr  titles  to  land  depend  en- 
tirely upon  facts  not  appearing  upon  the  rec- 
ord, matters  strictly  in  pais,  into  which  the 
.  purchaser  is  bound  to  inquire;  and  it  is  no 
greater  hardship  to  put  the  same  sort  of  bin> 


den  on  the  person,  proposing  to  marry  a  di- 
vorced i>er8on. 

Connsel  for  defendant  in  bis  argnment  re- 
lies on  two  cases  in  New  Jersey,  namely: 
First  Nichols  v.  Nichols,  25  N.  J.  Eq.  60. 
That  was  an  action  by  the  wife  ngaljast  her 
husband  for  a  divorce  from  the  bond  of  mat- 
rimony on  the  grohnd  of  adultery,  and  for 
alimony.  The  defendant  set  np  in  defense  a 
decree  of  divorce  of  a  court  in  Indiana.  The 
allegation  against  the  validity  of  this  decree 
was  that  the  court  had  no  jurisdiction  and 
that  it  was  fraudulent  and  void.  The  fact 
was  that  the  suit  was  commenced  there  by 
the  husband,  and  process  served  on  the  wife 
in  Massachusetts,  and  she  appeared  to  the 
suit  by  attorney.  That  fact  was  found  by  the 
court  against  the  denial  of  the  wife.  The 
Chancellor  held  thor  decree  valid,  although 
collusive.  Whether  such  ruling  will  stand  the 
test  of  more  modem  cases,  like  Magowan  v. 
Magowan,  57  N.  J.  Eq.  322,  42  Ati.  330,  73 
Am.  St.  Rep.  645,  and  other  cases  of  that 
sort,  may  well  be  doubted.  But  the  Chancel- 
lor put  it  distinctly  on  the  g^round  that  the 
parties  to  a  collusive  divorce  are  bound  there- 
by. In  that  case  the  husband  married  again 
Immediately  after  the  divorce,  and  had  a 
child,  and  the  first  wife,  with  full  knowledge 
of  that,  rested  without  action  for  about  10 
years.  The  distinction  between  that  case  and 
this  is  that  the  divorce  was  held  in  the  first 
case  absolutely  valid  between  the  parties. 
The  next  case  is  Yorston  v.  Yorston,  32  N. 
J.  Eq.  405.  There  the  circumstances  were 
somewhat  similar  to  those  in  Nichols  v.  Nich- 
ols. The  husband,  before  obtaining  the  di- 
vorce, made  a  provision  for  the  sapport  of 
his  wife,  and,  after  obtaining  it,  married 
again  with  what  amounted  to  a  consent  on 
her  behalf,  and  continued  to  supirort  her  for 
several  years,  and  the  occasion  of  the  pres- 
ent suit  was  that  she  feared  he  was  going  to 
withdraw  the  support,  which  he  bad  been 
giving  her,  directly  and  indirectly.  The 
Chancellor  there  stated  distinctly  that  the 
bill  of  the  former  wife  did  not  charge  any 
lack  of  validity  in  the  decree,  and  he  says: 
"Had  the  complainant  desired  to  attack  the 
decree,  she  might  have  done  so  In  her  bill  as 
originally  filed,  or  she  might  have  amended 
her  bill  after  answer  so  as  to  question  the 
decree;  but  she  did  neither."  And  he  held 
that  her  action  amounted  to  connivance  with 
the  adultery  which  she  charged  and  to  con- 
doimtion  of  it 

Several  other  cases  cited  by  counsel  for 
complainant  sustain  the  view  which  I  have 
hereinbefore  taken.  The  result  is  that  I  am 
of  the  opinion  that  the  complainant  had  no 
domicile  or  residence  In  the  state  of  New 
Jersey  at  the  time  of  the  filing  of  the  bill 
which  resulted  in  the  decree  herein  attacked, 
or  during  the  pendency  of  that  suit;  that  the 
adultery  on  the  part  of  the  wife,  the  com- 
plainant herein,  npon  which  the  decree  there- 
in was  based,  had  been  thoroughly  condoned 
by  the  husband,  and  the  allegation  of  con- 
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donation  ptiiding  that  salt  atad  before  the  de-' 
cree  therein,  la  sustained  by  the  weight  of 
tbe  evidence;  and  that  the  complainant's  de- 
lay In  asserting  her  rights  has  not  been  such 
as  to  bar  her  from  relief.  I  will  advise  a 
decree  accordingly. 


EDISON  MFO.  CO.  T.  GEiADSTONB. 

(Court  Of  Chancery  of  New  Jersey.     Dec.  21, 

1903.) 

TBADE-MABKS  —  TTNLAWrUI.   COMPETITIOH— DB- 
CKPTIOIf    OF  PUBLIO— INJUNCTlOS. 

1.  'WlMre  defendant,  who  had  previously  been 
in  complainant's  employ  for  many  years,  and 
had  there  learned  the  process  of  manufacturing 
plates  for  electric  batteries,  left  defendant's  em- 
ploy and  began  the  manufacture  of  plates  sim- 
ilar in  character  and  size,  and  without  anything 
to  indicate  to  purchasers  that  they  were  not 
made  by  complainant,  and  they  were  intended 
by  defendant  to  be  used  in  complainant's  bat- 
teries for  renewals,  complainant  was  entitled  to 
an  injunction  restraining  defendant  from  manu- 
&cturing  his  plates  without  such  distinguishing 
marks  that  the  public  could  nnt  be  misled. 

BUl  by  the  Edison  Manufacturing  Com- 
pany against  one  Gladstone.  On  order  to 
show  cause  why  an  Injunction  should  not  Is- 
sne.    Injunction  granted. 

B.  H.  McCarter,  Atty.  Gen.,  for  complain- 
ant. Cortlandt  Park»,  Jr.,  and  Louis  T. 
Raegner,  for  defendant. 

PITNEY,  V.  C  The  order  to  show  cause 
in  this  matter  was  advised  November  13, 
1903,  and  was  returnable  November  SO,  1903. 
It  was  adjourned  to  December  14,  and  again 
to  December  21,  1903.  On  each  of  the  last- 
named  two  days  affidavits  were  filed,  exhibits 
were  presented,  and  arguments  made.  On 
thosef  exhibits  and  affidavits,  and  without 
giving  any  reason,  except  snch  as  dropped 
from  my  lips  from  time  to  time  during  the 
argoment,  I  advised  an  order  for  partial  re- 
straint, which  I  supposed  at  the  time  was 
In  substance  consented  to  by  defendant.  In 
that  I  must  assume  that  I  was  mistaken, 
since  the  defendant  has  appealed,  and  now 
asks  me  to  give  in  writing  my  reasons  for 
tbe  information  of  tbe  Court  of  Errors  and 
Appeals.  Under  the  circumstances,  I  find  it 
dilBcnlt  to  dp  this,  since  I  have  not  now  be- 
fore me  the  exhibits,  consisting  of  physical 
objects  not  easy  to  describe. 

The  complainant,  Edison  Manufacturing 
Company,  as  the  assignee  and  successor  of 
Thomas  A.  Edison,  claims  to  have  been  for 
many  years  engaged  In  tbe  manufacture  of 
electric  batteries,  and  the  constituent  parts 
tbeteot,  among  which  are  certain  plates  of 
Kinc,  and  also  certain  other  plates  (which  I 
should  call  cakes)  of  copper  oxide.  These 
plates  are  separately  attached  in  a  pendent 
position  to  the  under  side  of  a  metallic  disc, 
which  forms  the  cover  of  a  Jar  containing 
caustic  soda,  or  potash,  into  which  tbe  plates 
—two  of  sine  and  one  of  copper  oxide— are 
submerged,   and  when  the  upper  ends  of 


these  iriates  are  connected  by  a  'wire,  no 
matter  how  long,  the  corrosive  action  of  the. 
caustic  soda  upon  the  two  plates  creates,  a 
current  of  electricity  used  for  a  .great  many- 
purposes  and  for  which  there  la  a  great  dO' 
mand.  The  complainant  claims  to  be  the 
patented  proprietor  and  manufacturer  of  a. 
particular  frame  as  a  mode  of  holding  the.' 
oopper  plate  tn  its  position,  which,  as  weH. 
as  the  general  design  of  the  lid  and  copper 
plate  holder,  is  said  to  be  the  result  of.  a 
patent  called  the  I^elande  patent.  The  comr; 
plalnant  makes,  no  claim  to  a  patent  fos 
tbe  use  of  the  zinc  and  copper  plates.  .  What- 
he  does  claim  is  that  Mr.  Edison;  in. the 
first  instance,  and  the  complainant  as  bis 
successor  in  interest,  has  adopted  a  peculiar; 
form  and  shape  for  the  two  sets  of  plates, 
especially  as  to  the  copper  plates  (which, 
last  exactly  fit  the  frame  of  bis  battery)  anii 
which  have  come  to  be  known  in  the  trade ' 
as  "Edison's  Plates."  The  ziuc  plates  are 
oblong,  being  about  five  or  six  Inches  In', 
length,  some  three  inches  in  width,  and  abont 
one-fourth  of  an  inch  in  thickness,  and  ate 
suspended  from  the  lid  by  a  metallic  griP: 
of  a  particular  shape.  Tbe  copper  p^atev 
or  cake,  is  a  little  thicker  than  the  zinc,  but 
much  shorter,  so  that  two  copper  plates  are. 
about  the  same  length  as  one  zinc  plate,  and 
tbe  two  copper  plates  of  identical  size  and 
shape  are  hung,  the  one  above  the  other,  be- 
tween two  zinc  plates,  and  are  iield  In  their 
proper  position  by  a  metallic  frame,  with 
grooves  In  which  the  copper  plates  are  fitted 
by  having  their  two  sides  and  lower  ends 
beveled  at  a  particular  angle,  the  upper  ends 
being  left  square.  There  Is  no  particular 
charm  about  these  shapes,  but  complainant, 
alleges  that  they  have  been  so  long  manu- 
factured by  complainant,  and  used  in  that, 
particular  shape  by  the  public,  that  they  are- 
known  as  "Edison's  Plates,"  and  no.  other 
manufacturer  of  that  article  has  ever  adopt?, 
ed  that  shape.  In  this  connection  it  is  propr 
er  to  state  that  the  result  of  the  action  pt 
tbe  acid  is  to  destroy  rapidly  these  plates, 
and  it  is  necessary  to  renew  them  frequ«ntri 
ly,  and  for  that  purpose  the  owner  and  user- 
of  the  battery  makes  use  of  the  most  con- 
venient supply  store  where  extra  plates,  or, 
as  they  are  called,  "renewals,"  are  kept  for . 
sale.  The  allegation  of  the  complainant  is 
that  the  defendant,  Gladstone,  was  for  many 
years  in  its  employ  in  the  manufacture  of. 
these  batteries  and  renewal  plates,  and 
thereby  became  familiar  with  the  mode  of 
manufacturing  the  same,  and,  of  course, 
had  the  particular  shape  before  him,  and,  be- 
sides, the  plates  themselves  could  be  pur-: 
chased  at  any  supply  store.  These  facts  are 
fully  sustained  by  the  affidavits.  It  further 
appears  by  the  affidavits,  -and  is  admitted, 
that  the  defendant,  in  June,  1903,  In  the  city 
of  Newark,  engaged  in  the  business  of  the 
manufacture  of  electric  batteries  and  of  re- 
newal plates,  and  that  he  prepared  molds, 
for  the  manufacture  of  the  zinc  plates  and 
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diss  tor  the  mannf  actare  of  the  copper  oxide 
idatea  (wblch,  while  In  a  plastic  condition, 
are  pressed  bj  the  dies  Into  shape),  making 
tb«  plates  precdsel7  similar  In  shape  and 
appearance  to  those  manufactured  by  the 
complatnant,  and  that  he  was  putting  them 
on  the  market  In  such  manner  that  they 
wonld  be  liable  to  be  sold  as  plates  mann- 
factored  by  the  complainant  Indeed,  it  was 
admitted  on  the  argument  that  the  defend- 
ant expected  to  sell  bis  plates  as  renewals 
(or  the  Edlaon  batteries.  On  presentation 
of  the  bill  and  affidavits,  an  order  to  show 
cause  was  advised,  returnable  November  30, 
1908.  On  that  day  the  defendant  appeared 
and  filed  certain  affldavlta  Both  parties 
produced  samples  of  the  articles  in  question, 
and  they  were  examined  by  the  court  and 
explained  by  counsel  on  both  sides;  and  the 
result  was  a  demonstration  to  the  eye  that 
tho  articles  manufactured  by  the  defendant 
could  not  be  distinguished  from  those  rnann- 
factored  by  the  complainant. 

An  elaborate  argument  was  made  by  coun- 
sel for  defendant  In  support  of  the  position 
tbat,  as  the  complainant  had  no  patent  on 
the  particular  shapes  his  product  had  as- 
sumed, the  defendant  had  a  perfsot  right  to 
imitate  them  and  sell  them  for  use  In  the 
Bdlson  batteries.  At  the  same  time  he  dis- 
avowed any  desire  to  manufacture  or  sell 
plates  precisely  similar  In  shape  to  those  of 
the  complainant,  with  a  view  of  having  it 
believed  they  were  made  by  Edison;  de- 
clared that  he  produced  a  superior  article, 
and  preferred  to  stand  on  the  merits  of  his 
own  work,  and  to  have  his  goods  sold  as  di»- 
tlBctly  his  own  make;  and  to  that  end  he 
produced  a  zinc  plate,  recently  cast,  with 
the  woi^  "Gladstone"  in  large  letters,  In 
f«Ilef,  cast  thereon.  He  also  produced  a 
paper  envelope  or  wrapper,  for  his  copper 
plate,  with  his  name  printed  upon  it,  and  in 
wbich  envelope  or  wrapper  he  proposed  to 
inclose  each  copper  plate  placed  on  the  mar- 
ket It  was  suggested  by  counsel  for  com- 
plainant that  such  envelope  or  wrapper  was 
no  protection  to  the  complainant  since  1' 
was  quite  easy  for  the  dealer  to  remove  the 
same  and  to  sell  the  defendant's  product 
for  that  of  the  complainant  In  order  to 
obviate  this  diflOeuIty,  several  plans  were  pro- 
posed to  the  court  and  it  was  finally,  as  I 
supposed,  agreed  that  the  copper  plates 
sbonld  be  marked  by  the  defendant  in  a 
particular  mann^,  as  shown,  I  think,  on  a 
sample,  and  certainly  as  clearly  described 
by  counsel  and  as  stated  in  the  order  ad- 
vised. It  Is  proper  further  to  add  that  at 
the  bearing  on  the  return  and  Subsequent 
days  much  discussion  took  place  as  to  the 
necessity,  or  at  least  the  Importance,  to  the 
defendant  to  manufacture  bis  plates  with 
beveled  edges.  It  was  said  that  the  bevel- 
ing of  the  edges  enabled  the  manufacturer 
to  give,  what  was  highly  important  a  great- 
er stsength  and  density  to  the  edge  of  the 
plate.     (The  finished  copper  plate  is  quite 


brittle.)  In  reply  to  a  snggeation  by  me 
that  the  bevel  might  be  made  of  a  difCeroit 
angle  from  that  of  the  complainanlfs  jdates. 
It  was  suggested  by  defendant's  counsel  that 
tlie  complainant's  particular  bevel  was  nec- 
essary In  order  to  fit  the  plate  to  fzamefl 
other  than  those  manufactured  by  the  com- 
plainant 

At  the  last  hearing,  as  I  recollect,  the 
complainant  wa«  able  for  the  first  ttm«  to 
produce  a  complete  Jar,  including  the  frame 
for  holding  the  copper  plate,  manufactured 
by  the  defendant.  An  inspection  and  ex- 
periment by  me  showed  that  there  was  no 
occasion  for  bevels  such  as  marked  the  cofu- 
plalnant's  product  because  the  copper  plates 
in  the  defendant's  batteries  were  not  held 
in  the  frame  at  their  edges,  but  by  a  band 
across  their  faces.  In  short,  I  could  see  no 
reason  for  the  use  by  the  defendant  of  that 
particular  die,  except  to  produce  a  plate  to 
fit  the  frames  of  the  complainant's  batteries, 
so  that  they  could  be  used  in  those  batteries. 
The  distinguishing  features  of  the  copper 
plates  inserted  In  the  order  of  restraint  were 
adopted  after  full  discussion  on  both  sides, 
and,  as  I  clearly  imderstood,  accepted  by  de- 
fendant as  a  substitute  for  the  paper  en- 
velope or  wrapper  which  he  himself  had 
proposed  to  adopt  and  wUch,  according  to 
my  recollection,  he  had  already  adopted. 
My  supposition  that  the  order  was  in  sub- 
stance agreed  to  by  the  defendant  was  based 
not  only  on  the  statements  of  bis  counsel, 
but  also  on  the  contents  of  a  certain  affi- 
davit made  and  filed  by  the  defendant  on 
the  day  of  the  order,  December  21,  1903, 
from  which  affidavit  I  extract  the  following: 
"James  W.  Gladstone,  being  dply  sworn  ac- 
cording to  law,  on  his  oath  says  that  since 
the  hearing  of  the  rule  to  show  cause  in'  this 
case,  on  December  14th  last  he  has  been  en- 
gaged in  experimenting  In  regard  to  the  pro- 
duction of  copper  oxide  plates  for  electric 
batteries;  that  he  -finds  that  he  was  mis- 
taken In  the  opinion  heretofore  expressed  by 
him  that  it  was  not  mechanically  practicable 
to  stamp  or  mold  the  copper  oxide  plates  ased 
in  electric  batteries  with  his  trade  device  and 
name,  that  is  to  say,  'Gladstone,'  written  ob- 
liquely across  a  shield;  that  deponent  finda 
that  it  Is  mechanically  practicable  so  to  do, 
and  be  Intends  hereafter  to  stamp  all  his 
copper  oxide  plates  with  his  name  and  said 
device,  on  one  or  both  sides.  Deponent  fur- 
ther says  that  he  is  willing  to  bevel  the 
fourth  edge  of  the  copper  oxide  plates,  in 
addition  to  molding  such  plates,  vrith  his 
trade  device  and  name,  that  is  to  say,  'Glad- 
stone,' written  obliquely  across  a  shield;  that 
he  has  caused  to  be  manufactured  a  copper 
oxide  plate,  having  all  four  edges  beveled 
and  bearing  his  trade  device  and  name, 
namely,  'Gladstone,'  written  obliquely  across 
a  shield,  which  he  has  marked  'Defendant's 
Exhibit  No.  16,'  ard  'December  19,  1908"; 
that  by  means  of  the  fourth  bevel  the  said 
plates,  either  wttfa  or  without  the  label  'Glad- 
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stone,'  are  entirely  dissimilar  In  appearance 
from  the  plates  mannfactared  by  the  Bdlson 
Mannfactarlng  Company,  and  could  not  be 
mistaken  by  a  purcbaser  for  the  maaufac- 
tore  of  tbe  Edison  Company.  •  *  •  In 
order  to  prerent,  If  possible,  tbls  Injury  to 
his  business,  deponent  has  changed  and  In- 
tends to  change  the  construction  of  the  said 
plates  as  above  described,  but  reserves  his 
rights  to  mAnitfactnre  such  articles  In  the 
form  formerly  pursued  by  him,  if  it  should 
be  finally  decided  in  tills  cause  that  he  has 
the  legal  rlsht  so  to  do."  These  measures, 
adopted  by  the  defendant  to  distinguish  his 
prodnct  from  tbe  complainant's,  were,  as  I 
understood,  so  adopted  since  the  beginning 
either  of  the  present  suit  or  of  one  In  Chi- 
cago by  complainant  against  certain  deal- 
ers in  electrical  supplies  in  that  city. 

Reliance  was  had  by  defendant  upon  a 
decision  of  a  Chicago  Judge  on  a  preliminary 
motion  In  a  suit,  resulting  in  a  denial  of 
interim  restraint;  but  the  pleadings  and  afB- 
davita  used  in  that  suit  were  not  before  me, 
and  the  reasons  given  by  the  Judge,  as  re- 
ported to  me,  were  meager  and  unsatisfac- 
tory. The  complainant's  counsel,  as  I  recol- 
lect, was  not  heard  to  any  extent  on  the 
argument  herein.  He  relied  on  the  complete 
Imitation  in  shape,  and  also  upon  certain  let- 
ters stamped  upon  complainant's  articles. 
The  latter  point  did  not  impress  me  with 
much  force.  I  thought,  however,  that  tbe  Iq- 
itation  of  the  shape  was  unlawful,  and  clear- 
ly wltliln  the  authority  of  a  well-settled  line 
of  cases  in  this  state  and  elsewhere,  with  tbe 
citation  of  which  cases  I  shall  not  trouble 
tlie  court  I  ought  to  add  that  complainant 
claimed  that  defendant  should  be  restrained 
from  making  plates  of  that  shape  and  was 
not  satiflfled  with  the  Imposition. of  •  distin- 
gnishlng  mark. 

(70  N.  J.  U  SSO) 

TOMPKINS  V.  MARINE  ENQINB  &  MACH. 
CO. 

(Oonrt  of  Brrora  and  Appeals  vt  New  JTecsey. 
June  24,  1904.)    . 

mOBT  TO  SEBVANT  —  APFLIARCKS  —  DUrr  OF 
IIA8RB— INSTBtrCTIOSS. 

1.  The  duty  of  a  master  to  a  servant  Is  dia- 
fbarged  by  the  providing  for  the  use  of  tlie 
servant  tools  which  are  in  eommon  and  ordi- 
nary use,  and  which  are  reasonably  safe  and  fit 
for  the  pnrjxMe  to  which  they  are  to  be  applied. 

2.  The  liability  or  responsibility  of  a  master 
to  instruct  a  servant  as  to  the  danger  of  em- 
ployment arises  only  when  the  sarvant  is  him- 
self ignorant  and  when  the  master  knows  the 
faet,  M  ought  to  know  it. 

({^nabns  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  John  B.  Tompkins  against  the 
Marine  Engine  &  Machine  Company.  Judg- 
ment for  defendant  Plaintiff  brings  error. 
Affirmed. 
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This  case  was  tiled  at  the  Essex  circuit 
court  before  Gummere,  C.  J.,  and  a  Jury, 
and  a  Judgment  of  nonsuit  ordered.  The 
plaintiff  in  error,  a  young  man  of  the  age  of 
19  years,  in  the  employ  of  the  defendant,  was 
injured  while  setting  a  tool  in  a  plann  with 
a  machinist's  steel  hammer.  A  chip  of  steel 
came  from  the  tool  and  entered  his  left  eye. 
destroying  the  sight  thereof.  The  plaintiff 
had  been,  at  work  in  the  shop  of  the  defend- 
ant for  between  five  and  six  months,  being 
first  employed  as  a  helper  on  a  rail  planer, 
and  subsequently  be  said  be  took  the  rails 
himself  on  tbe  planer,  and  had  them  taken 
off  and  set  the  tools.  The  tools  were  set  in 
what  is  termed  an  "apron,"  and  adjusted  to 
a  gauge.  They  were  set  by  tightening  ttiem 
first  and  then  tapping  them  into  position  with 
a  hammer.  It  appeared  tliat  the  defendant 
provided  nothing  for  the  workmen  to  set 
tbe  tools  in  the  planer;  tbe  men  employed 
were  required  to  bring  with  them  their  own 
kit  of  tools;  that  plaintiff  brought  his  own 
hammer,  which  was  a  madiinist's  steel  ham- 
mer, and  kit  of  tools;  that  the  other  men 
used  steel  hammers  in  setting  the  tools,  and 
some  of  them  used  heavlor  hammers. than 
bis.  Plaintiff  bad  previously  worked  for  16 
months  In  an  automobile  shop,  and  had  there 
been  taught  planing.  One  Dean  had  recom- 
mended him  to  defendant,  and  it  also  ap- 
peared that  after  he  entered  the  employment 
of  defendant  Dean  laatmcted  plaintiff  how 
to  set  his  tools  and  use  tbe  hammer,  and  In 
doing  so  showed  the  plaintiff  by  example  how 
to  set  the  tools  so  that  they  could  be  safely 
hit  with  a  steel  hammer.  It  also  appeared 
that  the  majority  of  tbe  tools  used  for  the 
planers  were  of  air  hardened  steel.  At  the 
condusion  of  the  case  for  tiie  plaintiff  a  mo- 
tion to  nonsuit  was  made  on  the  ground  that 
the  proofs  did  not  show  negligence  on  the 
part  of  the  defe'ndant  tltat  the  accident  was 
caused  by  the  ordinary  risks  and  dangers  in- 
cident to  the  empiloyment  in  which  plaintiS 
was  engaged,  and  that  the  danger  of  using 
a  steel  hammer  and  doing  the  work  In  the 
manner  testified  to  by  the  plaintiff  was  an 
open  and  obvious  one:  Tbe  trial  Judge  di- 
rected a  nonsuit  and  error  has  tieen  assigned 
tbereon. 

Samuel  Kallsch,  for  plaintiff  in  error. 
Oeorge  Holmes,  for  defendant  In  error. 

VROOM,  J.  (after  stating  the  Caots).  Tbe 
contoDUon  of  the  plaintiff  In  error  is,  first, 
that  the  defendant  was  guilty  of  negligence 
in  foiling  to  provide  a  proper  and  safe  tool 
or  Implement  with  which  to  do  the  work; 
and,  second,  the  plaintiff  being  inexperien- 
ced, an  additional  duty  devolved  npon  the 
master,  which  was  to  warn  the  plaintiff  of 
any  danger  attending  the  work  which  was 
not  obvious  to  tbe  plaintiff. 

Tbe  court  has  repeatedly  laid  down  the 
master's  duty  under  the  contract  of  employ- 
ment    In  the  recent  case  of  McDonald  v. 
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Standard  Oil  Co.,  69  N.  J.  Law,  445,  55  Atl. 
289,  It  was  held  to  be  "to  use  reasonable  care 
to  provide  a  proper  and  safe  place  In  wblcli 
'  tbe  sertrant  may  work,  to  furnish  suitable 
tools  with  which  he  may  work,"  etc.;  the 
underlying  obligation  being  the  use  of  tbe 
reasonable  care.  And  In  Campbell  y.  Tbe 
Gillespie  Co.,  69  N.  J.  Law,  279,  55  Atl.  276, 
this  court  said  that  the  master  "is  not  bound 
to  adopt  the  latest  improvements  in  machin- 
ery; neither  is  he  liable  for  an  accident 
which  would  not  have  occurred  if  such  im- 
provements had  been  adopted.  He  is  not  re- 
quired to  furnish  the  best  appliances  possible 
:to  be  obtained,  but  they  must  be  reasonably 
safe,  and  kept  so."  This  accords  with  the 
,rule  as  laid  down  in  Shearman  &  Redfleld  on 
Negligence,  vol.  1, 1 195:  "The  master  Is  not 
bound  to  provide  tbe  very  best  materials, 
implements,  or  accommodations  which  can  be 
procured,  nor  those  which  are  absolutely  the 
most  convenient  or  most  safe.  His  duty  is 
.  sufficiently  discharged  by  providing  those 
.which  are  reasonably  safe  and  fit"  Marsh 
V.  Ohickering,  101  N.  Y.  396,  5  N.  E.  56. 
Granting  that  tbe  permitting  by  the  defend- 
ant of  the  use  of  the  steel  hammer  on  the 
part  of  the  plaintiff  was  an  adoption  of  it  by 
the  defendant,  it  by  no  means  follows  that 
It  was  an  improper  Implement  to  use,  and 
that  the  sanctioning  of  Its  use  was  negli- 
gence of  the  defendant,  for,  if  it  was  a  tool 
iH  common  and  ordinary  use  for  the  purpose 
to  which  it  was  applied  In  this  case,  the  duty 
of  the  master  to  the  servant  Is  discharged. 
That  duty  is  defined  to  be  to  furnish  "only 
such  appliances,  safeguards,  and  tests  as  are 
-^sual."  Shear.  &  Red.  on  Negl.  (5th  Ed.)  p. 
314.  There  was  no  evidence  in  the  case  to 
show  that  the  setting  of  tools  by  the  use  of 
a  steel  hammer  was  not  an  ordinary  and 
usual  way  of  doing  this  work.  It  is  true 
Mr.  Tidy  testified  to  the  use  of  Babbitt  metal 
for  the  purpose  of  setting  tools  in  his  shop, 
and  Dean,  who  testified  that  he  used  a  steel 
Iiammer  in  his  work,  stated  that  he  had  nsed 
Babbitt  metal  in  shops  at  Hartford,  Conn., 
and  a  copper  or  composition  hammer  at  one 
other  place;  and  it  may  undoubtedly  be  ac- 
cepted as  true,  as  was  testified  to  by  Dean, 
that  the  tools  in  dlCFerent  shops  were  struck 
by  dlflTereut  kinds  of  hammers.  It  is  not 
deemed  at  all  essential  to  the  determination 
of  this  case  to  decide  whether  a  soft  metal 
hammer  or  a  steel  hammer  was  the  best  or 
safest  to  use  for  tbe  work  to  be  performed 
in  setting  the  tools  In  tbe  planer.  It  Is  sufii- 
dent  it  the  use  of  the  steel  hammer  was  an 
ordinary  way  to  do  the  work,  and  was 
adopted  by  the  defendant,  for,  to  use  the, 
words  of  tbe  Court  of  Appeals  of  New  York 
In  Slsco  v.  Lebigb  &  Hudson  R.  R.  Co.,  145 
N.  Y.  296,  300,  39  N.  E.  958,  959,  "the  em- 
ployer does  not  undertake  with  the  employ^ 
that  he  will  use  the  best  appliances;  nor 
Is  he  called  upon  to  discard  machinery  adopt- 
ed by  him  In  his  business  suited  therefor, 
although  there  may  be  other  tnachlhery  that 


may  be  safer.  Still  less  Is  tbe  master  to  be 
cast  in  damages  for  error  In  judgment  in 
selecting  one  method  in  prosecuting  bis  busi- 
ness, or  one  kind  of  machinery  or  appliances, 
on  proof  that  another  method  or  appliance  is 
better  or  safer,  when  both  kinds  of  applian- 
ces are  in  general  use."  The  steel  hammer 
clearly  appearing  by  the  testimony  to  have 
been  in  common  and  ordinary  use  in  the  ad- 
Justing  of  tbe  tools  In  the  planer,  tbe  de- 
fendant in  no  wise  failed  in  bis  duty  to  the 
plaintiff  by  its  use. 

The  second  proposition  of  the  plaintiff  in 
error  is  that,  the  plaintiff  being  inexperienced, 
an  additional  duty  devolved  upon  the  mas- 
ter, which  was  to  warn  the  plaintiff  of  any 
danger  attending  the  work  which  was  not 
obvious  to  the  plaintiff.  The  learned  trial 
judge  aptly  said  in  commenting  upon  this 
contention  of  the  plaintiff  below:  "The  argu- 
ment of  counsel  for  the  plaintiff  rests  upon 
this  assumption:  that  the  master  is  always 
bound  to  assume  that  the  servant  is  Ignorant 
of  the  character  of  the  work  upon  which  he 
is  to  be  employed,  and  is  thereby  bound  to 
instruct  tbe  servant;"  and  he  properly  held 
that  tbe  liability  or  responsibility  to  instruct 
as  to  tbe  danger  of  employment  arises  only 
when  the  servant  is  himself  ignorant  and 
when  the  master  knows  the  fact,  or  ought  to 
know  it.  Tbe  rule  is  laid  down  in  1  Shear. 
&  Bed.  on  Negl.  {  203:  "The  master  is  not 
required  to  point  out  dangers  that  are  read- 
ily discoverable  by  tbe  servant  blmself  In 
the  use  of  ordinary  care  with  such  knowl- 
edge, experience,  and  judgment  as  the  serv- 
ant ordinarily  possesses,  or  as  the  master  is 
justified  in  believing  him  to  possess."  The 
evidence  in  this  case  fails  to  disclose  any 
possible  notice  to  the  master  of  sucb  igno- 
rance or  inexperience  on  the  part  of  the 
plaintiff  as  to  call  for  any  warning  of  the 
danger  in  the  work  he  was  undertaking. 
The  plaintiff  had  been  recommended,  by  his 
friend  and  fellow  workman  to  the  defend- 
ant, the  representations  being  that  the  plain- 
tiff had  worked  as  an  apprentice  with  him, 
and  would  be  handy  as  a  helper  on  tbe  rail 
job.  The  plaintiff  himself  admitted  that 
just  before  engaging  with  the  defendant  he 
had  been  at  work  In  an  automobile  shop, 
had  been  a  planer  there,  and  had  set  his 
own  tools;  the  setting  of  tbe  tools  having, 
however,  been  by  hand,  a  hammer  not  be- 
ing necessary.  Tbe  very  thing  he  was  em- 
ployed to  do  by  the  defendant  company  was 
the  setting  of  tools  in  a  planer  under  the 
direction  of  the  person  in  charge  of  tbe 
machine.  No  reason  can  exist  why  the  mas- 
ter should  not  have  believed  that  the  plaintiff 
was  qualified  to  fulfill  the  duties  be  was  em- 
ployed to  perform. 

It  was  correctly  insisted  on  the  part  of 
the  defendant  in  error  that  the  danger  of 
this  accident  was  an  obvious  one,  and  one 
which  the  plaintiff  had  as  much  means  of 
knowledge  as  the  defendant.  The  evidence 
shows  that  the  plaintiff  tiad  been  engaged  in 
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tills  work  toY  nearly  bIx  months,  and  bad 
been  setting  tools  in  tbe  planer,  as  he  tes- 
tified, about  once  a  day,  and  sometimea  twice 
a  day.  No  chip  had  ever  flown  off,  and  a 
chip  liad  not  flown  off  at  any  other  time 
with  any  other  person.  It  Is  difficult  to  con* 
celre  upon  what  principle  the  master  can  be 
charged  with  a  duty  of  warning  against 
something  which  had  not  occurred  during 
the  more  than  five  months'  service  of  the 
plaintiff,  and  had  not  occurred,  so  far  as  the 
testimony  shows,  to  any  one  else  during  that 
time.  That  the  result  of  strililng  a  steel 
tool  with  a  hammer  of  steel  would  cause 
chips  to  fly  seems  essentially  an  obvious  dan- 
ger, and  to  be  one  of  those  risks  which,  la 
the  language  of  Dilloiberger  v.  Weingartner, 
64  N.  i.  Law,  292,  45  Ati.  638,  "was  apparent 
in  the  exercise  of  ordinary  observation  and 
which  are  disclosed  by  the  eyes  and  other 
senses."  The  law  of  '  obvious  risks  is  too 
well  settled  In  this  court  to  call  for  any 
comment  here.  As  concisely  stated  in  Coyle 
T.  Orlffing  Iron  Co.,  6S  N.  J.  Law,  609,  612, 
44  Atl.  6^,  666,  47  L.  R.  A.  147,  the  servant 
"assumes  all  the  risks  and  perils  usually 
incident  to  the  employment;  and  included  in 
such  risks  and  perils  are  those  which  it  Is  a 
part  of  his  duty  to  take  knowledge  of  by 
observation."  Foley  v.  Jersey  City  Electric 
Light  Co..  64  N.  J.  Law,  411,  24  Atl.  487; 
Chandler  v.  Coast  Electric  Bailway  Co.,  61 
N.  J.  Law,  380,  3d  Atl.  674;  Johnson  ▼. 
Dnval  Snuff  Co.,  62  N.  J.  Law,  417,  41  Atl. 
S36;  McDonald  v.  Standard  Oil  Co.,  supra. 
On  neither  of  the  grounds  urged  by  the 
plaintiff  in  error  can  the  Judgment  below  be 
disturbed.  The  judgment  of  nonsuit  la  af- 
firmed. 


(n  N.  J.  U  124) 

CROSSLBY  V.  KENNY. 
(Sapteme  Court  of  New  Jersey.    July  1,  1904.) 

AOEKCT— QUKSTION    WOH  J1DBT. 

1.  Judgment'  directed  by  the  judge  reversed. 
It  appearing  that  there  was  evidence  which 
should  have  been  submitted  to  the  jury. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court 

Action  by  Mary  Crossley  against  Michael 
J.  Kenny.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Ai^ued  June  term,  1904,  before  FORT  and 
OARRETSON,  JJ. 

Ambrose  B.  Vanderpool,  tor  appellant 
Atwood  L.  De  Coster,  for  appellee. 

■  PER  CURIAM.  The  suit  was  brought  by 
the  plaintiff  to  recover  damages  from  the 
defendaift  because  of  the  defendant's  fail- 
are  to  carry  out  an  agreement  of  letting  of 
certain  premises,  and  evicting  the  plaintiff 
thereft-om.  The  plaintiff  alleges  that  the 
agreement  was  made  through  the  agent  of 
the  defendant  The  judge  of  the  district 
court  found  that  one  P.  was  simply  a  spe- 
cial agent  of  the  defendant  (that  is  to  say, 


his  power  was  limited);  that  be  bad  mo  pow- 
er to  rent  premises  to  parties  without  sidi- 
mittlng  it  to  the  defendant  for  approval; 
that  that  was  a  fact  in  the  case  which  was 
not  disputed— and  thereupon  directed  the 
jury  to  find  a  verdict  for  tbe  defendant  In 
this  we  think  the  court  erred  and  that  it 
should  have  been  submitted  to  the  Jury  to 
determine  whether  P.  was  the  defendant's 
agent  for  the  purpose  of  letting  the  prem-' 
ises.  It  was  testified  by  a  witness  that  on 
a  former  trial  the  defendant  swore  that  one 
S.,  who  was  a  clerk  for  P.,  was  his  duly  au- 
thorized agent  to  rent  rooms  in  the  building 
in  question,  and  that  P.  was  so  reputed  to 
be.  Also  the  evidence  of  the  circumstances 
under  which  the  alleged  letting  took  place 
should  have  been  submitted  to  the  jury,  to 
determine  whether  P.  or  his  clerk  was  an-, 
thorized  to  let  the  rooms  to  the  plaintiff. 

The  judgment  below  will  be  reversed,  and 
a  venire  de  novo  ordered. 


(71  N.^  J.  U  IH) 

OARLING  et  al.  v.  MAYOR,, ETC.,  OF  JER- 
SEY CITY  et  al. 
(Supreme  CJourt  of  New  Jersey.    July  8,  1904.)' 

COUBTS—JUEISDICTION— DISCRETION  OF  MUHIO-' 
IPAL  COBPOBATIONS  —  ABCHITECT— KHPLOTi. 
MENT — CHANGE   Or  TEBUS.  , 

1.  When  municipal  cori>orations  are  acting 
within  tbe  power  and  discretion  vested  in  them 
by  the  Legislature,  in  the  absence  of  fraud,  the 
courts  cannot  interfere,  unless  it  appear  that 
the  power  or  discretion  is  being  manifestly 
abased  to  the  injury  or  oppression  of  the  cit-. 
izen. 

2.  Ministerial  agents  or  officers  of  a  manicii)a] 
corporation,  employed  durante  bene  placito,  are 
removable  at  the  will  of  the  municipality;  and 
the  duties,  terms,  end  compensation  of  such  em- 
ployment may,  with  the  consent  of  such  ofiScer, 
be  lawfully  changed  or  altered  by  the  m.unicii>al- 
ity  at  any  time,  so  long  as  such  municipal  action 
is  taken  in  good  faith,  and  in  the  exercise  of 
reasonable  discretion  and  judgment. 

(Syllabus  by  tbe  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Jobn  Carling  and  others,  against  the  mayr 
or  and  aldermen  of  Jersey  City  and  others,; 
to  review  certain  resolutions  of  the  board  of 
education  of  such  dty.    Afiirmed. 

Argued  February  term,  1904,  before  PIT- 
NEY and  HENDRICKSON,  JJ. 

Bedle,  Edwards  &  Thompson,  for  prosecu- 
-tors.  Robert  Carey,  for  defendants  mayor 
and  aldermen  of  Jersey  City.  John  J.  Mul- 
vaney,  for  defendant  Jobn  T.  Rowland,  Jr. 

HENDRICK80N,  J.  This  writ  brings  up 
for  review  certain  resolutions  adopted  by  the  ^ 
board  of  education  of  the  city  of  Jersey  City 
and  the  board  of  finance  of  tbe  dty,  namely, 
a  resolution  adopted  by  said  board  of  educa- 
tion on  the  15th  day  of  May,  1903,  in  regard 
to  the  employment  of  an  architect  to  draw 
plans  for  a  new  high  school,  and  a  resolution 
adopted  by  a  board  of  finance  on  the  20th 
day  of  May,  1903,  providing  for  the  appro- 
priation of  money  for  the  purpose  of  the  em- 
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ployment  of  an  trcbltect  to  draw  plans  for 
such  building,  and  a  further  resolntioo  of  the 
board  of  education  on  the  23d  day  of  May, 
1903,  purporting  to  employ  one  John  T.  Row- 
land, Jr.,  to  prepare  the  plana  and  epeclflca- 
tlons  tor  the  same.  The  proceedluga  In  qnea- 
tlon  purport  to  be  based  upon  the  authority 
of  an  act  of  the  Legislature  approved  March 
26,  1903  (P.  L.  p.  Ul,  a  74).  Admittedly, 
the  principal  object  of  the  attack  Is  to  set 
aside  the  resolution  of  the  board  of  educa- 
tiom  of  Jersey  City  passed  May  23,  1903,  ap- 
pointing John  T.  Rowland,  Jr.,  architect  of 
the  new  high  school  about  to  be  erected,  and 
fixing'  his  compensation  at  2%  per  cent  on 
the  cost  of  the  structure,  which  it  is  estimat- 
ed will  amount  to  $400,000. 

The  first  ground  of  the  attack  is  that  by  a 
previous  resolution  passed  In  October,  1900, 
Mr.  Rowland  was  appointed  supervising  ar- 
chitect of  the  board  at  an  annual  salary  of 
$3,000;  that  his  duties,  as  then  defined  by  a 
rale  of  the  board,  were  to  prepare  plans,  and 
specifications  for  the  new  school  buildings 
and  the  fomlture  thereof,  etc.,  to  supervise 
the  work  of  construction,  to  inspect  all  the 
schools  of  the  city,  to  make  recommenda- 
tions  as  to  their  repair  and  renovation,  to 
prepare  plans  and  specifications  for  such  re- 
pairs, when  necessary,  and  to  supervise  all 
repairs,  etc.;  that  the  services  embraced 
under  his  new  employment  as  architect  were 
already  included  in  the  duties  of  his  sal- 
aried position;  and  that  therefore  the  prop- 
osition to  add  to  his  salary  a  contract  for 
further  compensation  amounting  to  $10,000, 
as  It  is  estimated,  is  without  the  lawful  au- 
thority of  the  board,  and  its  consumma- 
tion would  work  fraud  upon  the  taxpayers. 
But  the  evidence  shows  that  at  the  time  the 
defendant  Rowland  was  appointed  at  a  sal- 
ary (1900),  and  for  a  long  time  previous,  the 
city  had  limited  its  appropriation  for  new 
school  buildings  to  $62,000  per  year,  derived 
from  the  excise  fees,  one-fourth  of  which 
were  by  the  charter  of  1889  devoted  to  that 
purpose,  and  the  buildings  were  confined  to 
prlmafy  and  grammar  school  buildings;  that 
a  new  high  school  building  was  not  in  con- 
templation, and  did  not  come  within  the  fair 
and  reasonable  scope  of  the  duties  of  the  sal- 
aried position,  as  defined  by  the  board  in  Its 
mie. 

It  most  here  be  stated,  as  preliminary  to 
this  discussion,  that,  when  municipal  cor- 
porations are  acting  within  the  power  and 
discretion  vested  in  them  by  the  Legislature, 
the  courts  cannot  Interfere,  unless  fraud  is 
shown,  or  the  power  or  discretion  Is  being 
manifestly  abused,  to  the  injury  or  oppression 
of  the  dtlz^i.  Kraft  t.  Board  of  Education, 
67  N.  J.  Law,  512,  51  Atl.  483,  where  c&aez  are 
cited.  The  case  now  before  us  shows  that 
two  of  the  prosecutors  are  members  of  the 
Hudson  County  Society  of  Architects,  and 
that  the  defendant  Rowland  Is  not  a  member, 
and  that  the  action  of  these  two  of  the  prose- 
cutors grows  out  of  opposition  to  Rowland  be- 


canse  he  accepted  the  contract  ak  architect  of 
the  new  high  school  at  a  commission  of  less 
than  6  per  cent  upon  the  total  cost,  which  Is 
the  standard  charge  of  the  society.  The  pres- 
ident of  this  society,  an  architect  of  good  rep- 
utation in  Jersey  City,  who  was  also  an  ap- 
plicant tor  the  position,  testified  that  5  per 
cent  would  be  a  fair  charge  for  the  work, 
that  he  had  been  a  candidate  for  the  position 
at  that  rate  of  compensation,  and  that  his  ex- 
penses would  have  been,  if  he  had  taken  the 
contract,  $10,000.  One  of  the  prosecutors  tes- 
tified that  he  was  a  member  of  the  local 
architects'  association;  that  he  would  have 
accepted  the  appointment  of  architect  of  the 
new  high  school,  but  not  at  a  compensation 
of  2^  per  cent;  that  his  rate  would  have 
been  6  per  cent,  because  he  thought  the  work 
Was  worth  that  It  is  made  entirely  cl^r  by 
the  evidence  that  the  proposed  new  high 
school  building  was  not  within  the  c<mtem- 
platlon  of  the  parties  when  the  defendant 
was  employed  at  a  salary  in  1900,  and  that 
the  contract  with  the  defendant  to  supervise 
the  new  high  school  at  the  compensation 
named  was  below  the  usual  rate  of  compen- 
sation exacted  by  architects  for  sucb  serv- 
ices. 

But  It  is  urged  that,  under  the  terms  of  Us 
salaried  employment  in  1900,  the  defendant 
must  have  performed  the  services  required 
upon  the  new  high  school  building,  and  that 
the  action  of  the  board  In  'amending  the 
terms  of  the  employment  by  limiting  It  to 
primary  and  grammar  schools  was  a  fraud 
upon  the  taxpayers.  The  defendant  was  only 
a  ministerial  agent  or  otBcer  of  the  board, 
employed  durante  bene  placito,  and  his  em- 
ployment could  have  been  terminated  art:  any 
time  at  the  pleasure  of  the  municipality. 
Kurley  v.  Plalnfleld,  41  N.  J.  Law,  343.  It 
follows  that  a  change  In  the  terms  of 'the 
employment  was  within  the  lawful  powers  of 
the  board.  This  being  the  situation,  under 
the  rule  already  stated,  if  the  action  of  the 
board  was  taken  bona  fide,  and  In  the  exer- 
cise of  its  reasonable  discretion  and  Judg- 
ment that  action  is  not  open  to  judicial  cogni- 
zance. Oakley  ▼.  Atlantic  City,  63  N.  J. 
Law,  127,  44  Atl.  651.  We  do  not  find  from 
the  evidence  the  presence  of  fraud  or  bad 
faith  in  the  proceedings  In  question,  nor  that 
there  has  been  any  palpable  abuse  of  discre- 
tion In  the  action  of  the  board  of  education 
now  under  review. 

Another  reason  urged  for  our  Intervention 
is  that,  under  section  1  of  the  act  of  1903. 
before  the  board  of  finance  could  lawfully  au- 
thorize the  issue  of  bonds  to  raise  money  for 
the  purposes  aforesaid,  including  the  pay  of 
the  architect  the  board  of  education  must 
have  decided  that  it  was  necessary  to  erect 
such  high  school,  or  that  It  intended  to  erect 
such  high  school.  The  pertinent  part  of  the 
resolution  on  that  subject  Is  "that  this  board 
hereby  decides  that  It  Is  necessary  to  raise 
money  for  the  purchase  of  land  for  a  new 
high  school,  and  for  the  purpose  of  employing 
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an  areblte«t  to  draw  ptan»  tor  said  bigb 
school,  and  to  snperrlse  the  erection  thereof," 
etc.  The  statute  enacts  that  the  board  shall 
"decide  that  It  IS  necessary  to  raise  money 
for  purchasing  or  taking  and  condemning 
lands  for  school  purposes  or  for  erecting  a 
school  boose  or  school  houses.  *  *  *"  It 
l8  argoed  that  the  fault  In  the  resolution  la 
that  the  statute  does  not  authorize  such  rais- 
ing of  money  for  the  purpose  of  erecting  a 
high  school.  It  is  true  that  a  high  school 
Is  not  expressly  mentioned,  but  we  think  it  is 
fairly  included  In  the  terms  "fbr  school  pur- 
poses" and  "school  bouse  or  school  houses." 

The  next  ground  urged  for  setting  aside  the 
proceedings  Is  that  the  act  of  1908  is  spedal 
and  nnconstltntlonal;  that,  by  the  last  pro- 
Tlao  to  section  1,  tbe  act  does  not  apply  to  all 
the  municipalities  of  the  state— citing  Low- 
thorp  V.  Trenton,  82  N.  J.  Law,  705,  44  Atl. 
755.  Bnt  a  reading  of  the  proviso  satisfies 
us  that  Its  language  does  not  have  tbe  effect 
attributed  to  it  Tbe  act  itself  is  general, 
applying  to  all  "the  municipalities  or  school 
districts  In  this  state."  The  act  provides  for 
only  two  methods  of  raising  money  for  the 
porposea  of  the  act— one,  by  a  tax  levy;  the 
other,  by  the  issuance  of  "school  bonds." 
The  proviso  is  that  if  the  charter  of  a  munic- 
ipality shall  limit  the  amount  of  its  indebted- 
ness, or  by  Its  terms  prevent  the  carrying  ont 
of  the  provisions  of  the  act,  the  same  shall  be 
hereafter  held  not  to  apply  to  the  issuing  of 
bonds  ander  this  act.  The  plain  effect  of  this 
Is  not  to  limit  tbe  application  of  this  act, 
but,  rather,  to  remove  any  S];)eclal  provision 
In  certain  mnnldpalltl^s  that  might  interfere 
with  its  general  application. 

We  have  looked  at  the  other  reasons  sag>> 
gested  for  tti*  setting  a«lde  of  tbe  proceed- 
ings, bnt  we  think  they  are  without  merit. 
The  result  Is  that  tbe  tesolutionB  and  pro- 
ceedings under  review  are  affirmed,  and  tbe 
writ  dismissed,  with  costs. 


(71  M.  3..U  126) 

CHEMICAL  NAT.  BANK  OF  NEW  YORK 

V.  KELLOtiO. 

(Supreme  Court  of  New  Jersey.    July  1,  1S04.) 

roBXiaif  jUDOiaeirF— AonoR— aTAlK  or  ni- 

IIAND. 

1.  In  a  suit  upon  the  record  of  a  foreign  Judg- 
ment, the  lack  of  Jurisdiction  most  be  presentra 
to  the  court  by  the  defendant 

2.  A  state  of  demand  which  alleges  tlie  reoov* 
ery  of  a  judgment  «tpo»  personal  service,  and 
defendant^  appearance  before  the  Appellate 
Division,  Second  Department,  of  the  onpreme 
Coort  of  the  state  of  New  York,  held  in  and  for 
tbe  county  of  New  York,  as  eoets  and  disbnrse- 
menta  of  an  appeal  from  a  Judgmeut  recovered 
below.  Is  sufficient 

(SyDabus  by  the  Court) 

Appeal  from  IHstrlct  Court  of  Perth  Am- 
boy. 

Action  by  tbe  Chemical  National  Bank  of 
New  To  A  against  Amy  H.  Kellogg.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 


Argned  Jtme  term,  1904,  before  FOBT  and 
GAKRETSON,  JJ. 

Ephraim  Cntter,  tor  appellant   W.  D.  Tyn- 

dall,  for  appellee. 

I 

OARRETSON,  J.  This  is  an  appeal  from 
A  Judgmeiit  entered  in  the  district  court  ot 
Perth  Amboy  upon  a  Judgment  of  the  Su- 
preme Court  of  the  state  of  New  York. 

The  first  objection  urged  is  that  tbe  state 
of  demand  was  defective,  In  not  alleging  that 
the  foreign  court  had  Jurisdiction  over  the 
subject-matter;  that  is,  in  relation  to  a  cer- 
tain appeal.  The  state  of  demand  alleges 
that  the  plaintiff,  upon  personal  service  of 
the  summons  therein,  and  defendant's  ap- 
pearance, recovered  a  Judgment  against  the 
defendant  before  tbe  Appellate  Division,  Sec- 
ond Department  of  tbe  Supreme  Court  of 
the  state  of  New  York,  a  court  of  competent 
Jurisdiction  held  in  and  for  the  county  ot 
New  York,  as  costs  and  disbursements  of  an 
appeal  from  a  Judgment  recovered  below  In 
an  action  agklnst  tbe  defendant  for  ^7.75. 
This  alleges  Jurisdiction,  and  sets  forth  tbe 
appearance  of  the  defendant  in  the  action. 
The  appeal  appears  to  lie  a  proceeding  In 
the  same  court  as  tbe  original,  although  in 
A  different  division.  Tbe  lack  ot  Jurisdiction 
Is  a  defense  which  must  be  presented  to  tbe 
eonrt  by  the  defendant  The  state  ot  de- 
mand is  BuflSdent 

The  next  objection  Is  tbat  the  exempHfled 
copy  of  the  Judgment  offered  In  evidence  did 
not  show  that  the  Judgment  was  rendered 
in  the  Supreme  Court  of  tbe  state  of  New 
York.  Tbe  certlflcate  1b  that  having  ex- 
amined tbe  records  of  tbe  clerk  of  tbe  county 
at  New  York  and  clerk  of  the  8npT«ne  Court 
of  said  state  for  said  conqty,  "do  find  a  cer- 
tain Judgment  there  remaining,"  etc.  The 
beading  of  this  Judgment  Is,  "Supreme  Court 
New  York  Oonnty."  Then  follows  tbe  title 
ot  the  cause,  "Chemical  National  Bank, 
Plaintiff  Respondent  against  Amy  H.  Kel- 
logg, Defendant  Appellant"  and  recites  an 
appeal  to  the  Appellate  Division  of  tbe  Su- 
preme Court,  First  Department  from  a  Judg- 
ment in  favor  of  the  plaintiff  and  against 
the  defendatnt  entered  in  tbe  office  of  the 
clerk  of  the  county  ot  New  York,  the  affirdi- 
auce  of  said  Judgment  by  said  Appellate  Di- 
vision, with  costs  and  disbursements  against 
the  appellant  and  tbat  the  plaintiff  recover 
these  costs  against  the  defendant.  It  abund- 
antly appears  from  the  certificate  and  re- 
cital that  the  Judgment  sued  on  Is  tbat  ot 
the  Supreme  Court  of  the  State  of  New  York. 

It  is  urged,  also,  that  the  entire  record  was 
not  produced;  that  there  must  have  been  a 
remittitur  or  oth'er  papers  sent  down  from 
the  Appellate  Division,  and  other  pleadings 
connected  with  the  original  Judgment.  The 
Judgment  in  suit  was  In  the  same  conrt  In 
which  the  original  Judgment  was  entered, 
and  it  Is  not  within  the  province  of  this 
conrt  to  determine  in  wliat  form  the  record 
ot  tbe  Judgment  sued  on  shall  be^  so  long  as 
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it  appears,  In  terms,  to  be  a  Judgment  of 
the  foreign  court. 

It  does  not  appear  but  that  the  practice  In 
the  Supreme  Court  of  New  York  Is  to  ren- 
der a  separate  Judgment  for  costs  where 
there  Is  an  appeal  to  an  Appellate  Division 
of  the  same  court.  The  Supreme  Court,  in 
stating  in  the  record  that  "It  Is  hereby 
unanimously  ordered  and  adjudged  that  the 
Judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  EHrst  Department,  so  appeal- 
ed from,  be,  and  the  same  hereby  is,  af- 
firmed," was  not  affirming  a  Judgment  of  a 
higher  court,  but  only  affirming  its  own  Judg- 
ment upon  a  hearing  on  appeal  by  another 
division  of  the  same  court. 

We  find  no  error  in  the  proceedings  in  the 
District  Court,  and  the  judgment  below  is 
affirmed,  with  costs. 


(70  N.  J.  L.  6SG) 

STATE  T.  LYONS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20.  1904.) 

CBnilNAI,      LAW  —  APPEAl/— BEVIEW  —  ASBIOII- 

UKRTS   or  ERBOB— CHALLENQB  TO  JUBOB 

—HOMICIDE— EVIDENCE. 

1.  l%e  provisions  of  section  136  of  the  re- 
vised criminal  procedure  act  of  1898  (Laws 
1898,  p.  915,  c.  237)  enlarge  the  privilege  and 
right  of  one  convicted  of  crime  to  question 
the  propriety  of  his  conviction  beyond  the  lim- 
its of  the  privilege  and  right  previously  con- 
ferred of  a  review  of  errors  assigned  upon  the 
record  or  upon  exceptions  duly  taken  and  al- 
lowed. It  does  not  supersede  a  review  of  mat- 
ters reviewable  upon  alignments  of  error. 

2.  When  one  convicted  of  crime  desires  this 
extended  review,  he  must  procure  to  be  return- 
ed with  the  writ  of  error  the  entire  record  of 
the  proceedings  at  the  trial,  and  by  the  pro- 
visions of  Rev.  Cr.  Proc.  Act  (Laws  1898,  p. 
915,  c.  237)  §  137,  he  must  specify  the  causes 
therein  relied  upon  for  relief  or  reversal  under 
the  act.  The  specification  of  causes  must  be 
filed  in  the  case  in  the  reviewing  court,  and  a 
copy  served  upon  the  official  representative  of 
the  prosecution  in  the  time  prescribed  by  said 
section  137. 

3.  Causes  for  relief  or  reversal,  not  thus 
specified  and  not  otherwise  presented  by  a»- 
ngnments  of  error  upon  exceptions  duly  taken 
and  allowed,  need  not  be  considered  by  the  re- 
viewing court. 

4.  Peremptory  challenges  of  a  juror  operate 
to  exclude  him  without  any  cause  assigned. 
The  provisions  of  the  supplement  to  the  jury 
act,  approved  April  1.  1887  (Laws  1887,  p.  132, 
c.  47),  providing  that  challenges  to  jurors  for 
any  cause  whatever,  in  any  suit,  civil  or  crim- 
inal, may  be  made  at  any  time  before  the  juror 
is  actually  sworn,  are  not  applicable  to  per- 
emptory challenges,  which  are  without  cause 
assigned. 

5.  A  peremptory  challenge  must  be  interposed 
before  the  juror  is  directed  to  be  sworn  and 
has,  in  ol)edience  to  the  direction,  placed  his 
hand  upon  the  book.  A  cl\fillenge  interposed 
afterwards,  and  after  the  clerk  has  commenced 
to  administer  the  oath,  comes  too  late,  and 
should  be  disregarded. 

6.  Upon  the  trial  of  an  indictment  for  mur- 
der, which  was  claimed  by  the  state  to  have 
lieen  committed  in  perpetrating  or  attempting  to 
iierpetrate  a  robbery  of  silk  in  a  silk  mill  at 
I'aterson,  the  defendant,  when  examined  as  a 
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witness  in  his  own  behalf,  testified  that  he  and 
an  accomplice  had  gone  from  New  York  to 
Paterson  shortly  before  the  time  of  the  occur- 
rence in  question,  and  liad  examined  several 
silk  mills  with  a  purpose  of  breaking  into  and 
robbing  them,  and  that  they  arranged  to  come 
to  Paterson  on  the  night  in  question  to  carry 
out  that  purpose.  In  pursuing  that  examina- 
tion, his  counsel  asked  defendant  if  he  had 
returned  to  Paterson  after  that  night,  and,  on 
his  admitting  that  he  bad,  he  was  asked  by  the 
trial  judge  whether  he  had  come  on  the  same 
sort  of  errand.  Held,  that  no  wrong  or  injury 
was  done  defendant  by  the  question,  which  gave 
him  the  opportunity,  by  denying  such  purpose, 
to  repel  the  prejudicial  inference  which  the 
jury  might  otherwise  have  drawn. 

7.  The  jury  would  have  been  justified  in  find- 
ing upon  the  evidence  that  a  silk  mill  wa« 
broken  into  by  two  persons;  that  a  locked 
closet  was  broken  open  and  valuable  silk  taken 
therefrom ;  that  the  night  watchman  was  going 
toward  the  room  in  which  the  silk  was,  and. 
when  within  a  few  feet  of  the  door,  was  struck 
down  by  a  blow  on  the  head.  Held,  that  it  was 
not  erroneous  to  charge  that  the  violence  used 
was  in  i>erpetrating  or  attempting  to  perpetrate 
a  robbery. 

8.  The  state  produced  the  accomplice  and  ex- 
amined him  as  a  witness  against  defendant. 
The  trial  judge  instructed  the  jury  that  the 
evidence  of  an  accomplice  was  insufficient  to 
justify  the  conviction  of  defendant,  and  advised 
them  not  to  take  that  evidence  as  sufficient  for 
conviction,  nnless  substantially  corroborated  in 
essential  features.  Held,  that  (a)  defendant 
could  not  object  to  this  instruction,  which,  if 
erroneous  in  law,  was  in  his  favor,  and  (b> 
that  no  wrong  or  injury  was  done  defendajat 
by  the  trial  judge  in  directing  the  attention  of 
the  jury  to  circumstances  established  by  inde- 
pendent proof,  or  by  the  admissions  of  defend- 
ant when  examined,  and  submitting  to  than 
the  inferences  therefrom,  it  corrobotatire  in  ef- 
fect 

(Syllabus  by  the  Court) 

Error  to  Court  of  Oyer  and  Terminer,  Pas- 
saic County. 

John  Lyons  was  convicted  of  murder,  and 
brings  error.    AfBrmed. 

Vivian  M.  Lewis,  for  plalntifC  in  error. 
Eugene  Etaley,  Pros.,  for  the  State. 

MAOIB,  <3h.  This  writ  of  error  brings  be- 
fore us  a  Judgment  of  conviction  of  tbe 
plaintiff  in  error  of  the  crime  of  murder  in 
the  first  degree.  There  Is  returned  with  the 
writ  (1)  the  record  of  the  Judgment  of  con- 
viction, (2)  certain  bills  of  exception  allowed 
and  sealed,  and  (3)  the  entire  record  of  the 
proceedings  had  upon  tbe  trial  of  tbe  cause; 
the  last  matter  being  returned  under  the 
provisions  of  section  136  of  the  revised  crim- 
inal procedure  act  of  1898  (Laws  1898,  p. 
915,  c  237).  Plaintur  In  error  has  filed  26 
assignments  of  error. 

Although  the  plalntlfF  In  error  elected  to 
take  up  the  "entire  record"  with  bis  writ  of 
error,  yet  It  does  not  appear  that  be  has 
specified  the  causes  therein  relied  upon  for 
relief  or  reversal,  as  required  by  section  137 
of  the  criminal  procedure  act,  unless  tbe  as- 
signments of  error  serve  that  purpose.  The 
prosecutor  asserted  in  the  argument  that  no 
copy  of  the  causes  relied  on  for  relief  or  re- 
versal had  been  served  upon  him  as  required 
by  the  same  section,  and  for  that  reason  he 
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objected  to  the  consideration  by  the  court  of 
certain  ascdgninents  of  error,  which  alleged 
error  in  rulings  to  which  no  objection  bad 
been  made  and  no  exertion  taken  at  the  trial. 
In  the  case  of  State  ▼.  Tonng,  67  N.  J.  Law, 
223,  51  Atl.  839,  which  Involved  a  review  of  a 
conviction  of  morder  in  the  first  degree,  this 
conrt  had  before  it  questions  arising  upon 
sections  136  and  137  of  the  criminal  pro- 
cedure act  It  appeared  In  that  case  that 
objection  had  been  made  at  the  trial  to  the 
admission  in  evidence  of  a  statement  made 
by  the  defendant,  and  claimed  by  the  state 
to  tend  to  prove  Iiis>gnilt  The  exception  to 
the  admission  of  the  statement  in  evidence 
over  the  objection  had  been  duly  allowed  and 
sealed,  and  error  had  been  assigned  thereon. 
In  dealing  with  that  assignment  it  was  held 
that  the  admission  in  evidence  of  a  state- 
ment In  the  nature  of  a  confession  of  the 
accased  was  a  mixed  question  of  law  and 
fact  presented  to  the  trial  Jndge.  If  there 
was  evidence  that  the  statement  was  vol- 
untary within  the  meaning  of  tbe  law,  a 
finding  that  it  was  so  by  the  trial  Judge  was 
not  reviewable  upon  error.  But,  as  the  plain- 
tiff In  error  in  that  case  had  elected  to  bring 
up  with  his  writ  of  error  the  entire  record 
of  the  proceedings  at  the  trial,  and  had  not 
specified  any  cause  for  relief  or  reversal  un- 
der section  137,  It  was  deemed  questionable 
whether,  upon  the  mere  assignment  of  error, 
this  court  was  required  to  examine  tbe  facts 
upon  which  the  trial  Jndge  had  acted  in  rul- 
ing to  admit  the  statement,  and  whether 
this  court  could  reverse  thereon,  if,  in  their 
judgment  the  evidence  was  not  sufficient  to 
support  the  finding  of  fact.  As  the  question 
thus  presented  had  not  been  argued,  it  was 
deemed  best  not  to  declare  any  opinion  there- 
on. 

But  tbe  present  case  seems  to  reqnlre  a 
decision  of  the  question  of  the  extent  of  the 
review  which  the  provisions  of  sections  136 
and  137  compel  this  court  to  make,  as  there 
are  assignments  of  error  not  based  on  any 
exceptions  taken  at  the  trial,  and  there  are 
no  specifications  of  causes  for  relief  or  re- 
versal. Such  assignments,  under  ordinary 
writs  of  error  bringing  up  only  the  record 
and  bills  of  exceptions,  are  entirely  nnavail- 
able  to  bring  Into  question  matters  alleged 
for  error  thereby.  Bobbins  v.  Vanderbeck, 
55  N.  J.  Law,  864,  26  Atl.  919;  Wanamassa 
Park  T.  Clark,  61  N.  J.  Law,  611,  41  Atl.  153; 
Davis  r.  LIttel,  64  N.  J.  Law,  695,  46  Atl. 
631.  Socb  assignments  would  doubtless  be 
stricken  out  on  motion.  Delaware,  L.  & 
W.  R.  B.  V.  Nevelle,  61  N.  J.  Law,  322,  17 
Atl.  836,  19  Atl.  638.  The  legislation  which 
is  now  contained  In  section  136  of  the  crim- 
inal procedure  act  was  plainly  designed  to 
enlarge  the  privilege  and  right  of  one  con- 
victed of  crime  to  question  the  propriety  of 
his  conviction,  beyond  the  limits  of  tbe  priv- 
ilege and  right  previously  conferred  by  our 
statute,  whlcb  permitted  exceptions  to  be 
taken  and  required  errors  assigned  thereon 


to  be  reviewed.  It  was  not  designed  to  su- 
persede a  review  of  matters  reviewable  un- 
der assignments  of  error.  On  the  contrary, 
the  relief  permitted,  when  it  appeared  from 
tbe  record  of  the  trial  that  the  plaintlfl  in 
error  had  sntFered  manifest  wrong  or  injury 
lit  certain  respects,  is  to  be  given  "whether 
objection  was  made  thereto  or  not,"  and 
"whether  a  bill  of  exceptions  was  settled, 
signed,  and  sealed 'thereto,  and  error  assign- 
ed thereon  or  not"  The  plain  purpose  is  to 
permit  a  review  by  writ  of  error  (1)  for  er- 
rors properly  assigned  upon  the  record  or 
bills  of  exception,  and  (2)  for  matters  appear- 
ing in  the  trial  record  disclosing  tliat  mani- 
fest wrong  or  Injury  had  been  done  to  plain- 
tiff in  error  by  the  course  taken  at  the  trial 
in  respect  to  certain  specified  matters. 

Matters  raised  by  assignments  of  errors 
upon  the  record  or  npon  bills  of  exceptions 
are  suflSdently  disclosed  to  the  representa- 
tives of  the  state  by  the  filing  of  such  assign- 
ments. But  under  section  136  matters  not 
within  any  exceptions,  and  not  the  proper 
subject  of  exceptions,  are  made  reviewable. 
So  the  Legislature,  by  section  137,  wisely  re- 
quired the  plaintiff  in  error,  in  every  case  in 
which  he  elects  to  take  up  the  entire  record 
of  the  trial,  not  only  to  specify  the  canses  In 
that  record  relied  on  for  relief  or  reversal, 
other  than  those  presented  by  bill  of  excep- 
tion, but  also  to  notify  the  officer  representing 
tbe  state  of  the  causes  relied  on,  by  serving 
upon  him  a  copy  of  the  specifications.  While 
there  Is  no  express  provision  in  that  section 
that  such  specifications  should  be  placed  upon 
tbe  files  of  this  court,  I  think  It  is  plainly  to 
be  inferred  from  the  direction  to  serve  a  copy 
thereof  at  least  10  days  before  the  first  day 
of  the  term  at  which  the  cause  is  to  be  heard. 
In  no  other  mode  can  the  specifications  be 
presented  to  or  recognized  by  this  court  It 
also  seems  obvious  that  the  plaintiff  In  error 
must  be  confined  to  the  causes  for  relief  or 
reversal  shown  by  the  specifications  filed  and 
served.  The  Supreme  Court,  In  a  case  where 
tbe  entire  record  of  the  trial  was  returned 
with  tbe  writ  of  error,  held  that  no  causes 
except  those  specified  could  be  considered, 
State  V.  Hess,  65  N.  J.  Law,  644,  47  Aa  806. 
Perhaps  the  court,  for  good  reasons,  might 
permit  amendment  of  the  specifications,  or 
the  filing  of  additional  specifications  upon 
proper  terms.  It  results  that  causes  for  re- 
lief or  reversal  not  specified  as  required  by 
section  137,  and  not  otherwise  tbe  subject  of 
review  upon  exceptions  and  assignments,  are 
not  required  to  be  considered  by  the  review- 
ing court  There  were  several  causes  stren- 
uously urged  In  this  argument  which,  upon 
this  construction  of  the  statute,  we  are  not 
required  to  consider;  but  they  were  pointed 
out  by  assignments  of  error  duly  filed.  No 
motion  was  made  In  behalf  of  the  state  to 
strike  out  such  assignments  because  they 
were  not  based  upon  any  exception  allowed 
and  sealed.  Had  such  a  motion  been  made, 
tbe  court  might  perhaps,  have  required  as  A 
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oondltlan  of  Btrlktag  them  ont,  that  jfiaiaOtt 
in  error  ahonld  be  permitted  to  put  in  specifl- 
catioaa  of  canaea  reqaiaite  to  preaoit  tboae 
points.  Wlietber  the  court  sbonld  give  aucb 
a  permission  as  a  matter  of  riglit  is  not  in- 
tended to  be  decided.  It  la  Baffident  to  say 
that  the  practice  on  this  legislation  has  be^i 
onaettled,  and  we  have  deemed  it  proper,  in 
favorem  vltn,  to  consider  the  questions  ar- 
gaed,  although  not  presented  by  proper  ex- 
cq>tions,  or  included  in  any  specifications  of 
causes  as  required  by  tlie  atatvte. 

It  is  first  argued  that  tlie  plaintiff  in  emr 
snffo^d  wrong  aad  Injury  becanse  of  the  re- 
fnsal  of  the  trial  Judge  to  itermit  the  inter- 
position of  a  peremptory  challenge  to  a  Juror 
called.  This  contention  was  put  upon  two 
grounds :  (1)  That  the  oath  was  administered 
to  him  so  quickly  as  not  to  permit  the  inter- 
position of  the  challenge,  and  (2)  that  the 
challenge  was  in  fact  made  before  the  Juror 
was  actually  sworn,  and  so  was  In  time,  and 
should  have  required  the  rejection  of  the 
Juror.  There  was  no  exception  taken  to  the 
refusal.  The  first  ground  is  entirely  lacking 
in  support  from  the  record  of  the  proceedings 
at  the  trial  as  certified  by  the  court  of  oyer 
and  terminer.  By  that  certificate  it  appears 
that  nine  Jurymen  had  been  called,  and  had 
beien  s^tarately  sworn  in  the  mode  customary 
in  this  state  in  the  trial  of  such  Indictments. 
The  certificate  then  proceeds:  "After  nine 
Jurymen  had  thus  been  separately  sworn  and 
had  taken  their  seats  In  the  Jury  box,  the 
name  of  one  Daniel  Liappin  was  drawn  by  the 
sheriff  from  the  box  as  the  next  Juryman. 
The  said  Lappln,  being  called,  came  to  the 
bar  and  confronted  the  prisoner,  whereupon 
the  clerk  of  the  court,  pursuing  the  form  that 
bad  been  followed  in  each  previous  instance, 
said:  'Juryman,  look  upon  the  prisoner; 
prisoner,  look  upon  the  Juryman.  Do  yon 
challenge?'  The  said  Lappln  remained  stand- 
ing in  the  presence  of  the  prisoner  awaiting 
a  challenge  until  a  proper  and  reasonable 
time  had  elapsed  for  a  challenge  to  be  made, 
after  which,  no  challenge  having  been  made 
either  by  the  prisoner  or  by  the  prosecutor  of 
the  pleas,  the  court  ordered  the  said  clerk  to 
swear  the  said  Daniel  Lappln  as  a  Juror. 
Thereupon,  the  said  Daniel  Lappln  having 
placed  his  hand  upon  the  book,  the  clerk  pro- 
ceeded to  administer  to  him  the  Juror's  oath. 
After  the  clerk  had  commenced  to  recite  the 
words  of  the  oath  to  the  said  Daniel  Lappln, 
and  before  be  had  completed  the  words  of  the 
oath,  counsel  for  the  prisoner  arose  and  com- 
municated to  the  court  a  desire  to  perempto- 
rily challenge  the  said  Daniel  Lappln.  The 
court  refused  to  entertain  such  challenge  at 
that  time,  on  the  ground  that  the  proper  time 
for  the  prisoner  to  challenge  the  said  Daniel 
Lappln  had  gone  by,  that  orderly  procedure 
and  the  solemnity  of  the  oath  required  that 
during  Its  administration  all  other  proceed- 
ings should  be  suspended,  that  the  court 
would  not  permit  the  words  of  the  oath  to 


be  interrupted  for  the  pnrpoM  of  eatertainlng 
a  challenge,  and  that  tlie  right  of  the  defend- 
ant to  challenge  a  Jnnor  mnst  be  asserted  be- 
fore the  words  of  the  oatb  were  commenced. 
The  deck  completed  the  admlnistratian  of  the 
oath  to  the  said  Daniel  I^ppin,  and  be  took 
his  place  in  the  Jury  box  as  one  of  the  Jury 
for  the  trial  of  aaid  cause.  No  exception  was 
taken  by  connsel  for  the  defendant  to  this 
ruling  of  the  court"  It  thereby  appears  that 
a  reasonable  time  was  permitted  to  plaintiff 
in  error  to  interpose  any  challenge  he  desired, 
and  there  is  nothing  to  Justify  ns  in  deter- 
mining that  the  certificate  is  nntnie,  or  to  in- 
dicate that  the  trial  court  improperly  exer- 
cised Its  discretion  in  respect  to  what  waa  a 
reasonable  time  for  tbat  purpose. 

By  the  provisions  of  section  80  of  the 
criminal  procedure  act  of  188S,  ubt  supra, 
VlaintiS  In  error  waa  entitled  to  peremptorily 
challenge  20  of  the  Jury,  and  no  more.  Per- 
emptory challenges  thus  permitted  differ 
from  principal  challenges  and  challenges  to 
the  favor.  The  latter  must  be  supported  by 
causes  assigned  and  established  by  proof. 
The  former  operate  to  ezdada  tbe  Juror  with- 
out any  cause  assigned  or  proved.  Plaintiff 
in  error  puts  himself  upon  tbe  provisions  of 
a  supplement  to  the  Jury  act  approved  April 
1,  1887  (Laws  1887,  p.  132,  c.  47),  which  pro- 
vides that  challenges  to  Jurors  for  any  cause 
whatever,  in  any  suit,  civil  or  criminal,  n»y 
be  made  at  any  time  before  the  Juror  is 
actually  sworn.  So  far  as  pwemptory  diol- 
lenges  la  civil  actions  are  concerned,  tbe  pro- 
visions of  the  act  of  1^7  are  aupplanted  by 
tbe  "Act  concerning  Jurors,"  approved  April 
0,  1002  (Laws  1902,  p.  640,  c.  201),  which  re- 
quires such  challenges  to  be  interposed  aa 
tbe  Jurors'  names  are  drawn  from  the  box. 
I^eary  v.  North  Jersey  Street  By.  Ck>.,  54  AtL 
527.  In  that  ooae  the  Supreme  Goort  also 
construed  the  act  of  1^7  as  applying,  by 
its  very  terma,  only  to  challenges  for  some 
cause,  and  as  not  applirable  to  challenges 
which  are  peremptory  ana  without  cause  as- 
signed. In  my  Judgment,  the  language  of 
the  act  requires  that  construction,  and  it  ia 
inapplicable  to  peremptory  challenges.  The 
interposition  of  a  peremptory  challenge  la 
then  governed  by  the  practice  which  baa  pre- 
vailed in  England,  except  so  far  as  modified 
with  us.  By  Hale's  Pleas  of  the  Crown,  p. 
293,  the  ancient  practice  is  stated  to  be  that, 
upon  the  return  of  the  panel  and  the  calling 
of  the  Jury,  the  prisoner  in  a  capital  case  is 
informed  by  the  clerk  that  these  good  men 
now  called  and  appearing  are  to  pass  upon 
bis  life  and  death;  therefore,  if  he  will  chal- 
lenge any  one  of  them,  be  is  to  do  it  before 
they  ore  sworn.  In  some  of  our  countiea 
this  ancient  form  Is  stiU  followed.  Hale 
adds  that,  If  no  challenge  binders,  the  Jury 
are  commanded  to  look  on  the  prisoner,  and 
then  severally  12  of  them  are  sworn.  By 
our  provisions  for  a  general  panel  of  Jurors, 
out  of  which  a  particular  Jury  is  selected  by 
being  drawn  from  the  box,  a  madlflcation  of 
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tbia  pnctlee  kM  Kaen  Introduced,  and  each 
Juror  Tboae  aajng  is  drawn  from  tbe  box 
1b  coaunaaded  to  look  upon  tbe  prisoner,  and 
tbe  latter  la  aaktd  if  he  cbaUengea.  U  no 
dwllence  is  Interpoaed  witbin  a  reaaonabie 
tinier  tba  cDort  directs  tbe  jnror  to  be  strom. 
Upon  ancb  direction,  or  upon  tbe  oatb  being 
commenced  in  obedience  tbereto,  ttie  priv- 
ilege of  peremptory  cballenges  ceaaea.  In 
Beg.  T.  Frost.  9  C.  ft  P.  136,  TlndaU  C.  J., 
declared  tbe  Englisb  rule  to  be  tbat  cbal- 
lenges  are  to  be  made  before  tbe  Juror  Is 
awom,  and  tbat  tbe  moment  tbe  oath  Is  be- 
gun It  la  too  late,  and  that  tbe  oatb  Is  begun 
by  tbe  Juror  taking  tbe  book,  having  been  di- 
rected by  the  offlcer  of  the  court  to  do  ao. 
Parke,  B.,  and  Williams,  J.,  agreed  In  the 
Tlew  stated  by  the  Ohlef  Justice.  If  the 
act  of  1887  was  applicable  to  peremptory 
challenges,  I  think  the  same  result  must  fol- 
k)w.  The  decorum  due  to  the  solemnity  of 
the  oatb  and  tbe  orderly  procedure  of  the 
trial  Jnstlfles  a  Judge  In  refusing  to  listen 
to  a  challenge  Interjected  Into  the  admlnls- 
tratioB  of  the  oath.  Therefore  there  Is 
shown  in  this  respect  no  wrong  or  Injury  to 
{rialntUf  In  error  by  any  act  of  tbe  court. 
It  appearing  that  a  reasonable  time  to  Inter- 
pose a  challenge  was  allowed  to  him.  An  ob- 
jection exactly  similar  In  character  Is  pre- 
sented respecting  the  refusal  to  permit  a 
challenge  to  another  Juror  called.  For  the 
reasons  previously  stated,  there  Is  nothing 
requiring  relief  or  reversal  thereon. 

It  Is  next  argued  that  wrong  and  injury 
was  done  to  the  plaintiff  in  error  by  a  ques- 
tion asked  him  by  the  trial  Judge  while  he 
was  under  examination,  having  offered  him- 
self as  a  witness  in  his  own  behalf.  In  the 
course  of  tbe  examination  by  his  own  coun- 
sel, be  had  testified  that  he,  with  a  colored 
man  named  Allen,  had  visited  Paterson  about 
two  weeks  before  the  time  when  John  Chris- 
tian (for  whose  killing  the  indictment  was 
found)  received  his  injury,  and  that  the  pur- 
pose of  their  visit  was  to  examine  varioua 
silk  mills  and  shops  for  the  purpose  of  break- 
ing into  them  and  robbing  them,  and  that 
afterward  Allen  and  he  had  made  an  ap- 
pointment to  meet  in  Paterson  at  3  or  half 
past  3  in  the  morning  of  a  certain  day  for 
that  purpose.  He  admitted  that  be  bad 
eome  to  Piiterson  and  kept  his  appointment 
with  Allen,  and  be  testifies  tbat  Allen,  when 
met  according  to  the  appointment,  declared 
tbat  be  had  already  done  the  "Job,"  and  tbat 
be  had  the  "stulT'  down  In  the  woods.  He 
further  testified  tbat  he  bad  escaped  from 
the  offlcer  who  bad  encountered  Allen  and 
himself;  and  liad  arrested  Alien,  and  that  he 
had  gone  to  New  York.  In  the  course  of  the 
examination  plaintiff  in  error  was  asked  b7 
his  counsel  whether  be  had  been  back  to 


Paterson  after  tlie  time  wbei 
done  until  be  was  brougbt 
thoritlea,  and  be  replied 
court  then  said  to  him. 
same  sort  of  ercajpd  that 
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tbat  nightt"  To  this  plaintiff  in  wiorv  an- 
swered, "No."  There  was  no  objection  in- 
terposed or  exception  taken  to  the  question 
of  tbe  court,  but  it  Is  contended  tliat  injury 
was  done  the  plaintiff  in  error,  because  tbe 
question  indicated  tbe  beUef  of  tbe  Judge 
tbat  the  plaintiff  in  error  was  "accustomed 
to  criminal  practices."  As  he  had  Just  tes- 
tified to  two  visits  to  Paterson  in  language 
tbat  admitted  of  no  doubt  that  they  were 
made  with  the  purpose  of  committing  crime, 
bis  admission  that  he  had  made  subsequent 
yisltB  to  that  city  might  have  led  the  Jury 
to  infer  that  they  were  made  for  a  like  crim- 
inal purpose.  As  such  an  Inference  would, 
or  might  have  been,  prejudicial  to  him,  no 
Injury  was  done  bim  by  giving  bim  an  op- 
portunity by  such  a  question  to  deny  such  an 
IntMit,  wfaidi  be  did.  Had  be  admitted  It. 
the  trial  Judge  would  have  Instructed  the 
Jury  to  disregard  bis  admission,  as  not  per- 
tinent to  the  issue  of  his  guilt  upon  an  in- 
dictment for  a  previous  act 

Two  assignments  of  error  are  directed  to 
tbe  charge  of  tbe  court  upon  the  definition 
of  the  crime  of  robbery.  There  was  a  gen- 
eral exception  taken  to  the  charge,  and 
these  assignments  of  error  bring  before  us 
the  portions  of  the  charge  to  which  they  are 
directed.  The  court  was  led  to  define  tbe 
crime  of  robbery,  because  It  was  contended 
by  the  state  that  the  killing  of  John  Chris- 
tian, which  was  charged  against  plaintiff 
in  error,  was  committed  In  the  commission 
of,  or  in  the  attempt  to  cfommlt,  a  robbery. 
.The  circumstances  upon  which  tbe  charge 
was  based,  as  they  appeared  In  the  evidence, 
so  as  to  Justify  the  Jury  in  finding,  were 
these:  That  John  Christian  was  the  night 
watchman  in  the  silk  mill  of  Gautschy;  tbat 
there  was  silk  of  considerable  value  in  a 
locked  closet  in  the  mill;  tbat  Cluistlan,  the 
watchman,  was  upon  the  premises;  tbat  tbe 
mill  was  entered  by  persons,  who  broke  open 
tbe  locked  closet  where  the  silk  was  stored 
and  removed  it,  and  were  wrapping  it  up 
for  tbe  purpose  of  taking  it  away;  that 
Christian,  with  a  lantern,  was  moving  in 
tbe  direction  of  tbe  room  in  which  the  silk 
was;  and  tliat  before  be  reached  the  room 
be  was  struck  down  with  a  dye  stick  wield- 
ed by  one  of  tbe  persons,  and  was  bound 
and  gagged,  and  by  one  or  both  of  them 
was  kicked  so  violently  in  tbe  side  aa  to 
fracture  bis  ribs  and  produce  the  injury 
from  wliich  he  afterward  died.  Under  the 
statute,  which  makes  killing  in  tbe  perpe- 
tration or  attempt  to  i>eivetrate  tbe  crime 
of  robbery  murder  in  tbe  first  degree,  tbe 
court  i»x>perly  proceeded  to  define  what  rob- 
bery la.  This  is  the  language  of  the  coart: 
"Bobbery  is  stealing  property  with  violence 
from  tbe  person  or  personal  custody  of  an- 
other person.  It  is  necessary,  in  order  to 
constitute  that  crime,  tliat  tbe  goods  shall 
°  on  the  person  of  the  owner,  or  the  owner's 
,  ent,  or  shall  be  in  his  presence  and  in  his 
^tody."    It  ia  quite  nnneoesaary  to  tit'^ 
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cases  or  declarattons  of  criminal  text-writ- 
era  to  the  entire  correctness  of  this  defini- 
tion. The  contention  In  hehalf  of  plaintiff 
in  error  la  evidently  not  properly  directed 
to  an  error  in  the  definition,  but  rather  to 
an  alleged  error  In  its  application. 

It  Is  first  contended  that  as  Gautschy,  the 
owner  of  the  ailk,  was  not  present,  there 
was  no  robbery  committed,  and  that  the 
court  was  wrong  In  declaring  that  the  prop- 
erty, if  In  the  custody  of  the  person  employ- 
ed to  watch  it,  was  really  in  the  possession 
of  the  owner,  through  his  agent  But  we  do 
not  think  the  application  of  the  law  on  th« 
subject  of  robbery  was  erroneous.  The 
watchman  was  in  custody  of  the  property, 
and  the  taking  of  the  property  from  him  or 
from  his  personal  custody  by  violence  or 
putting  in  fear  '<ras  robbery.  It  is  next  ar- 
fued  that  the  silk  removed  and  In  process  of 
preparation  for  carrying  away  was  not  In 
the  presence  of  the  custodian.  Christian, 
althe  time  he  was  struck  down.  The  plain 
inference  drawn  by  the  Jury  under  the  charge 
was  that  Christian  was  proceeding  toward, 
and  Iiad  reached  within  a  few  feet  of,  the 
door  within  which  the  locked  closet  was. 
If  nnlinpeded,  a  few  steps  would  have 
brought  him  to  that  door,  and  to  the  imme- 
diate presence  of  the  silk  of  which  he  had 
the  custody.  He  was  then  struck  down,  and 
with  violence,  before  he  had  reached  that 
door.  Whether  the  condition  of  things  at 
the  time  the  violence  was  used  Indicates  a 
completed  crime,  or  whether  the  preparation 
of  the  silk  for  removal  indicates  a  crime  In 
process,  the  striking  down  of  Christian  was 
violence,  either  in  perpetrating  or  attempt- 
ing to  perpetrate  a  robbery.  No  error  can 
be  found  in  the  charge  in  that  respect 

Several  other  assignments  of  error  are 
directed  to  other  portions  of  the  charge  in  i 
respect  to  the  reliance  to  be  placed  by  the 
Jnry  upon  the  testimony  of  Allen,  the  al-  | 
leged  accomplice  of  plaintiff  in  error.  It 
appeared  that  Allen  had  pleaded  guilty  to 
the  Indictment  against  him  for  the  killing 
of  Christian,  and  had  been  brought  to  the 
witness  stand  from  state's  prison,  where  be 
was  serving  a  30-year  sentence.  The  Jury 
was  told  that  the  law  declares  that  the  evi- 
dence of  an  accomplice  is  not  sufficient  to 
convict  an  accused  of  crime,  and  they  were 
advised  that  they  ought  not  to  take  Allen's 
evidence  as  sufficient  for  conviction,  unless 
substantially  corroborated  with  respect  to 
the  essential  features  of  his  story.  If  this 
instmction  was  intended  to  declare  that  the 
Jury  could  not  convict  the  defendant  upon 
the  uncorroborated  evidence  of  Allen,  it  was, 
perhaps,  too  strongly  stated.  State  v.  Hyer, 
89  N.  J.  Law,  698;  State  v.  Goldman,  65 
N.  J.  Law,  3W,  47  Aa  641.  I  do  not  how- 
ever,- understand  that  the  Judge  intended  his 
Instructions  to  extend  beyond  the  cautionary 
'  advice  usually  and  properly  given  to  Juries 
respecting  the  evidence  of  an  accomplice. 
If  erroneous  in  point  of  law,  the  plaintiff  in 
error  could  not  complain,  as  It  was  in  his 


favor.  But  the  intent  ot  tbe  objection  waa 
to  question  the  charge  in  respect  to  certain 
corroborative  features  of  the  evidence  sub- 
mitted by  the  Judge  to  the  Jury.  It  bad  ap- 
peared ttiat  the  plaintiff  in  error  had  been 
employed  in  Gantschy's  mill  at  some  pre- 
vious time  not  far  distant  He  admitted 
that  he  knew  of  the  Interior  arrangements 
of  the  mill,  of  the  place  where  the  valuable 
silk  was  deposited,  and  that  the  watchman 
was  regularly  employed  at  night  to  watcb 
the  mill  and  premises,  and  that  Allen  pos- 
sessed no  knowledge  upon  these  subjects 
from  his  own  personal  observation.  The 
Judge^  in  submitting  the  evidence  to  the  Jury, 
drew  attention  to  these  facts,  and  pointed 
out  what  had  been  done  in  the  interior  of  the 
mill,  and  left  it  to  the  Jnry  to  say  whether 
the  nncontradlcted  facts  testified  to  by  oth- 
ers than  Allen,  respecting  the  mode  of  en- 
trance to  the  premises,  the  use  of  the  dye 
stick,  and  the  striking  down  of  the  watch- 
man on  his  rounds,  were  not  indicative  of  a 
knowledge  of  the  premises  admittedly  such 
as  was  possessed  by  the  plaintiff  in  error, 
and  not  by  Allen.  The  details,  taken  one  by 
one,  may  have  had  but  little  force  or  eCFect 
in  Justifying  an  inference  that  somebody 
with  special  knowledge  of  the  premises  was 
present  Taken  all  together,  they  were  sus- 
ceptible of  that  Inference,  and  so  corrobora- 
tive of  some  essential  features  of  Allen's 
testimony;  and  It  was  proper  for  the  Judge 
to  thus  submit  them  to  the  Jury,  and  to  tell 
the  Jury  that  they  might  consider  whether 
or  not  the  testimony  of  Allen  was  not  thus 
corroborated.  Upon  this  subject  it  would 
seem  that  the  admissions  of  plaintiff  in  er- 
ror, when  called  as  a  witness  in  his  own 
behalf,  of  themselves  constituted  sufficient 
corroboration  of  the  statements  of  Allen. 
The  admission  that  the  two  visits  to  Pater- 
son  were  for  the  purpose  of  robbing  silk 
mills;  that  at  the  Gautschy  mill,  upon  the 
first  visit,  he  called  the  attention  of  Allen 
to  the  fact  that  the  watchman  was  then 
present,  and  that  he  was  always  there; 
that  they  examined  the  shop  of  another 
owner,  and  that  te  told  Allen  that  he  did  not 
think  there  was  any  watchman  In  that  but 
as  it  was  too  late  to  do  anything  that  night 
they  would  come  there  and  do  something 
some  other  night;  and  the  further  admission 
that  he  had  arranged  with  Allen  to  meet  him 
In  Paterson  for  the  purpose  of  carrying  out 
the  scheme,  which  they  found  themselves 
unable  previously  to  carry  out  was  properly 
laid  before  the  Jury  as  tending  to  Justify  an 
Inference  of  the  truth  of  Allen's  stoi7. 

There  were  other  corroborative  circumstan- 
ces suggested  to  the  Jury  by  the  Judge,  which 
are  the  subject  of  the  succeeding  assign- 
ments of  error.  None  of  them,  however, 
are  deemed  to  present  questions  requiring 
review.  The  court  was  entirely  Jnstlfled  in 
all  that  was  said  by  it  in  respect  to  the  cor- 
roboration of  Allen's  testimony.  A  review 
of  the  whole  case  satisfies  this  court  tliat 
iw  error  Is  presented  by  tlw  exertions,  and 
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tluit  no  harm  or  injury  liaa  been  done  plain- 
tiff in  error  by  the  course  of  the  trial,  but 
that  tbe  Judgment  and  verdict  are  rigbt. 
Tbe  Judgment  must  be  affirmed. 


ta  N.  J.  B.  4a) 

QAUtAGHER  et  al.  t.  ASPHALT  00.  OF 
AMBUICA. 

(Court  of  Chancer;  of  New  Jersey.     May  16k 
1904.) 

IKSOI.TXHT      COBPOB^TIORS  —  BECEIVEB8  —  AP- 
POINTMENT—CONDITION    PBBCKDENT— FBDEK- 

AL  coTJBTa— paaviouB  apfointubnt  or  ran- 

XSAI.   BKCBIVKB. 

1.  The  ordering  of  a  atatntory  injunction  en- 
joining a  corporation  from  the  exercise  of  its 
franchise  in  a  suit  under  Act  1829  (P.  IL..  p. 
58),  entitled  "An  act  to  prevent  fraud  by  in- 
coriMrated  companies,"  is  a  condition  precedent 
to  the  appointment  of  any  statutory  receiver. 

2.  Tbe  United  States  Circuit  Court  in  New 
Jersey  had,  in  a  suit  by  a  creditor  of  a  cor- 
poration, appointed  a  receiver,  who  had  taken 
charge  of  all  the  assets  of  the  corporation  that 
were  capable  of  being  seized,  and  had  under- 
taken the  collection  of  amounts  due  from  stock- 
holders on  account  of  unpaid  subscriptionB, 
when  a  suit  was  commenced  in  the  chancery 
court  of  the  state  under  Act  1829  (P.  Ii.  p. 
bS)  entitled  "An  act  to  prevent  fraud  by  in- 
corporated companies,"  In  which  complainant 
sought  the  appointment  of  a  receiver  by  the 
state  court  in  order  tnat  suits  might  be  brought 
sgainst  certain  stockholders  against  whom  the 
federal  receiver  had  determined  that  he  would 
bring  no  suits,  but  it  did  not  appear  that  any 
application  had  been  made  to  the  federal  court 
to  permit  the  filing  of  a  bill  and  use  of  the  fed- 
eral receiver's  name  in  enforcing  the  liability. In 
question,  and  it  did  not  appear  tliat  there  was 
any  aaset  of  the  corporation  beyond  the  scope 
of  tbe  federal  receivership.  Held,  that  the  ap- 
pointment of  a  receiver  would  be  denied. 

BUI  by  Hannab  V.  Gallagher  and  others 
•gainst  the  Asphalt  Company  of  America  to 
enjoin  defendant  fropi  exercising  its  fran- 
cbise,  etc.  Application  for  the  appointment 
of  a  receiver.    Application  denied. 

See  66  Atl.  269. 

C  B.  Hendrlckson,  Jr.,  and  John  W.  New- 
lln.  for  oomplainants.  K.  P.  Wortendyke^  Mr. 
Wintersteen,  and  Mr.  Tollea,  for  defendant 

8TBVBNS0N.  V.  O.  (oraIly>.  I  laid  this 
caae  over  last  week  for  decision  to-day  be- 
eanse  I  desired  to  examine  the  opinions  of 
tbe  learned  Judges  of  tbe  Circuit  Court  of 
Appeals  which  relate  to  the  Jurisdictional 
questiona  In  this  case,  and  which  have  been 
delivered  or  publlsbed  since  I  delivered  my 
original  oral  opinion,  upon  which  an  Injunc- 
tion was  granted  In  this  cause.  I  have  not 
bad  any  opportunity  to  refer  to  tlie  papers— 
the  affidavits  and  other  papers— that  were 
read  last  week.  So  far  as  the  branch  of  the 
case  was  concerned  which  required  for  Its 
treatment  reference  to  those  affidavits,  I  was 
prepared  last  week  to  announce  the  condn- 
Blon  which  I  formed,  and  still  entertain. 
But  during  the  week  I  have  tried  with  some 
care  to  examine  tbe  opinions  of  the  federal 
conrt  wMch  I  have  referred  to,  la  order  to 
aid  me  in  determining  the  Yerj  Important 


Question  what  Jurisdiction  has  this  court 
now  in  this  cause  to  appoint  a  receiver.  If 
I  had  reached  a  conclusion  that  the  settled 
federal  law  excludes  the  court  from  exer- 
cising such  Jurisdiction,  it  then  would  be 
unnecessary  for  me  to  entertain  the  ques- 
tion addressed  to  tbe  discretion  of  the  court 
whether  in  this  particular  case,  at  this  time, 
a  receiver  ought  properly  to  be  appointed.  I 
wish  very  much  that  I  had  the  time  to  pre- 
pare a  written  opinion  upon  this  first  branch 
of  the  case,  because  it  Is  something  to  be 
handled  with  the  utmost  delicacy  and  care. 
It  is  absolutely  Impossible  for  me  to  under- 
take that  work  in  the  present  state  of  my 
engagements,  and  I  shall  therefore  try  to 
Indicate  to  counsel  the  view  that  I  have 
come  to  entertain  on  this  very  important  sub- 
ject It  is  quite  important  for  counsel  to 
know  what  view  the  court  takes,  because 
this  application,  if  unsuccessful  now,  may  be 
renewed  at  a  later  day. 

This  bill  was  filed  under  our  "insolvent  cor- 
poration act"  (P.  Ii.  1829,  p.  68),  as  we  have 
got  to  calling  It,  by  a  complainant  claiming 
to  occupy  the  position  of  a  creditor.  The 
bill  Invokes  the  statutory  Jurisdiction  of  this 
court  over  Insolvent  corporations.  In  de- 
termining any  question  of  Jurisdiction  such 
as  is  before  the  court  now,  it  is,  in  my  opin- 
ion, of  tbe  utmost  importance  that  a  correct 
view  should  be  entertained  of  the  exact  na- 
ture of  this  statutory  action.  And  I  may 
say  here  that  the  view  which  I  entertain  of 
the  nature  of  this  statutory  action  Is  in  many 
respects  radically  different  from  that  wliich 
is  indicated  In  the  opinions  of  the  learned 
federal  Judges  to  which  I  have  referred.  In 
my  former  opinion  In  tlils  cause  (55  Atl.  269), 
I  pointed  out  the  origin  of  this  proceeding. 
It  bad  its  origin  in  an  act  of  the  Legisla- 
ture of  the  state  of  New  York,  passed  in 
1826.  The  statutory  remedy  was  prosecuted 
under  that  act  by  tbe  Attorney  Oeneral  of 
the  state,  although  a  creditor  was  permitted 
to  bring  the  suit  himself.  If  you  go  to  the 
very  origin  of  our  act,  you  find  that  tbe  leg- 
islative Intent  Is  to  provide  a  means  by 
which,  on  behalf  of  the  public,  the  corporate 
existence  or  tbe  corporate  operations  of  a 
creature  of  the  Legislature  may  be  terminat- 
ed, and  by  which,  to  use  a  briefer  expression, 
corporate  franchises  are  declared  forfeited  to 
tbe  state.  That  Is  the  fundamental  concep- 
tion of  this  whole  statutory  proceeding.  It 
is  not  a  proceeding  by  a  creditor  to  collect 
a  debt  It  is  not  a  proceeding  by  a  stock- 
holder to'  enforce  bis  rights  as  a  member  of 
the  corporation.  The  Legislature  of  tbe  state 
of  New  Jersey  passed  the  first  act— the  act 
which  now  exists  in  the  form  of  sections  66 
and  66  of  our  present  corporation  act— fol- 
lowing this  New  Tork  model,  as  a  part  of  an 
act  to  prevent  fraud  by  incorporated  compa- 
nies. It  was  not  an  act  regulating  a  credit- 
ors' suit  It  was  a  radically  different  statute 
from  the  one  that  I  referred  to  last  week, 
enacted  by  the  Legislature  of  Delaware^  by 
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ntatdi,  when  a  «orporatloii  becomea  Inflolrent, 
It  U  liable  to  have  Its  assets  eelzM,  8eqae»- 
trated,  and  admlnletered  for  tbe  benefit  of 
creditors.  The  tondamental  Idea  of  Qie  act 
vras  to  prevent  a  corporation  from  going  on  In 
boalnesa  when  the  Interests  of  the  stockhold- 
.  era  and  the  safety  of  the  public— including, 
of  course,  the  stockholders  and  creditors— r«> 
qnlrcd  that  tts  franchise  should  be  forfeited 
to  tile  state.  That  is  Indicated  in  tbe  title  of 
tbe  act.  and  erery  ptovlsion  of  tbe  statnte 
bears  oat  that  construction.  It  is  true  that 
tbe  Legislature  saw  fit  to  permit  this  stat* 
atory  remedy  for  tbe  protection  of  tbe  public 
and  the  prevention  of  fraud  to  be  instituted 
by  any  stockholder  or  any  creditor.  But  It 
does  not  follow  from  tliat  that  what  was 
done  was  to  establish  a  stockholders'  suit  or 
a  creditors'  suit.  The  fact  that  it  was  not  a 
creditors'  suit  la  aafficiently  indicated  by  tb« 
alternative— either  a  stockholder  or  a  cred- 
itor may  institute  tbe  suit  If,  when  a  cred- 
itor institutes  H,  It  Is  a  creditors'  salt,  it 
would  seem  to  follow  that  when  a  stockhold- 
er Institutes  It  then  It  is  a  stockholders'  sidt. 
Now,  the  slightest  reflection  upon  the  na- 
ture of  a  creditors'  suit  against  a  corporation 
and  a  stockholders'  suit  against  a  corpora- 
tion Will  show  bow  radically  different  those 
two  things  are.  When  we  hare  either  a 
creditor  or  a  stodcliolder  qualffled  to  appear 
as  the  actor  to  set  In  motion  the  machinery 
of  the  court  for  the  accomplishment  of  Sa»- 
ttte,  for  securing  this  Important  remedy  on 
behalf  of  tbe  public  for  tbe  prevention  of 
fraud,  certainly  there  is  a  very  strong  indt- 
catlon  that  what  the  statute  la  aimed  t» 
secure  Is  the  redress  or  the  prevention  of  a 
pnbHc  wrong,  rather  than  ttie  enforcement 
of  a  private  rlght-«  prtrate  rlgbt  either  of 
a  stockboMer  qua  stockholder,  or  of  a  cred- 
ftor  qna  creditor.  Abotft  40  or  50  years  ago' 
Chancellor  Willlatnson,  in  the  leading  case  of 
Bawnsley  t.  Trenton  Life  Insurance  Com- 
pany, 9  N.  J.  Bq.  95,  847,  said  wltb  that 
cleamess  which  characterized  almost  every' 
thing  that  he  ever  did  say,  it  is  not  die  pat* 
tkrular  grlevanoe  of  the  party  complainant 
which  is  redressed  in  this  proceeding;  it  la 
tbe  public  grievance.  I  am  giving  substan- 
tially his  language.  I  have  recently  had  oc- 
casion to  quote  it  In  an  opinion.  It  is  not, 
be  says.  In  substance,  the  private  Interest 
of  tbe  party  complainant;  It  Is  tbe  pnblie 
interest  which  is  cared  for,  including  tbe  gen- 
eral Interest  of  the  stockholders  and  credi^ 
ors.  The  view  that  I  entertain  of  jthe  cban- 
aeter  of  this  proceeding  Is  that  it  Is  more  in 
tbe  nature  of  a  public  action,  brought,  not 
In  tbe  name  of  the  Attorney  General,  but 
brought  by  direction  of  the  state  in  the  name 
of  any  person  who,  as  stockholder  or  cred- 
itor, Is  so  interested  in  the  assets  of  tbe  cor^ 
poration  as  to  have  an  interest  in  insUtutlng 
this  statutory  suit  We  find  tbe  same  prin< 
dple  Ulostrated  tfaroughoat  our  Jurisprn- 
dence.  A  criminal  law  Is  enforced,  or  a 
qoasl  criminal  law,  by  qui  tarn  actions,  ac* 
tloua  for  (cnalties,  where  private,  proseco- 


tors  are  all«we4  t»  lnttrveii&  nie  state 
relies  upon  tbe  private  indirtdaal  to  in- 
BtUnte  the  action,  tbe  primary  object  of 
which  is  the  protection  of  tbe  state.  I  take 
it  that  in  this  case  the  substitution  In  New 
Jersey  of  the  Attorney  General  as  the  neces- 
sary actor  In  this  case  by  any  stockbelder 
or  any  creditor  was  made  simply  because  tbe 
legislative  policy  could  be  (would  be  inevi- 
tably) carried  out  more  fully  in  greater  num- 
bers of  instances  by  leaving  tbe  power  to 
institute  the  proceeding  with  a  stockholder 
or  a  creditor  (any  stoc^cbolder,  or  any  cred- 
itor); because,  that  being  so,  as  soon  as  tbe 
eondltlOB  came  Into  existence  which  It  la 
Oe  Intention  of  the  act  to  prevent  or  to 
remedy,  some  stockholders  or  some  creditor 
would  have  sufficient  interest  in  the  assets 
which  would  l>e  distributed  as  the  result  of 
the  final  decree  to  set  the  machinery  ot  the 
court  In  motion  to  accomplish  directly  tbe 
object,  and  only  essential  object,  of  the  suit 
namely,  tbe  placing  of  the  corporation  under 
disabilities  with  reference  to  the  exercise 
of  its  franchises.  That  this  is  not  a  cred- 
itors' suit,  but  that  It  is  sach  a  quasi  pub- 
lic proceeding,  I  think  la  well  Illnstrated  by 
the  fact  that  tbe  suit  can  be  prosecuted  to  a 
final  decree  and  tbe  corporation  can  be  pla- 
ced nnder  disabilities,  and  then  an  order 
can  be  made  dissolving  the  corporation,  pre- 
cisely as  has  been  done  In  this  case,  with- 
out administering  any  assets,  and  witheat 
there  being  any  assets  capable  of  admiais* 
tratlon  by  this  court  I  might  say,  in  this 
connection,  that  Chancellor  Walworth  Indl^ 
cated  tbls  view  of  tbe  New  York  statute 
within  five  or  six  years  after  it  was  first 
passed.  I  cited  the  case  In  my  former  opin- 
ion in  this  case.  He  said,  in  substance,  that 
this  was  an  instance  trhere  the  creditor  (I 
think  at  that  time  tbe  stockholder  was  not 
permitted  to  bring  suit  in  New  York)  was 
allowed  to  bring  an  action  to  secure  a  for- 
fteiture  of  the  corporate  franchlsea 

Now,  that  Iieing  the  view  whictt  I  bave 
entertained,  and  which  t  still  entertain— and 
I  think  It  Is  tbe  view  entertained  generally 
in  tbe  state  of  New  Jersey— I  bave  difficulty 
In  construing  and  applying  the  views  ex- 
pressed by  these  learned  federal  Judges,  be- 
cause it  is  very  plain  that  they  look  at  tbe 
whole  thing  in  a  dltTerent  way,  and  they 
regard  this  proceeding  as  a  mere  creditors^ 
suit,  and  they  regard  the  decree  for  an  In- 
junction and  a  receiver  as  merely  enforcing 
tbe  private  right  of  the  creditor.  There  are 
a  good  many  questions  Which  might  have 
been  discussed  and  might  have  been  settled 
by  these  federal  Judges,  but  they  are  ne- 
ther discussed  nor  settled.  Tbe  view  which 
I  have  indicated  perhaps  supports  the.  the- 
ory that  this  is  not  a  civil  action  within 
tbe  meaning  of  the  Judiciary  act  It  perhaps 
supports  the  view  that  tbe  controversy  la  the 
cause  Is  not  wholly  bertween  the  particnlar 
complainant  or  petitioner  who  happens  to  be 
a  nonresident  and  tbe  New  Jersey  corpora- 
tion.   It  Chancellor  WUliamson  was  lifht 
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when  be  saM  that  tbe  giferance  redressed  in 
tills  cauM  was  not  the  partKralar  grleVaa^t 
of  the  stockholder  of  (ireditor  «ho  hap- 
pened to  set  the  machinery  of  the  court  Ia 
motion  for  the  benefit  of  the  public — tf  be 
was  right,  why,  then,  there  are  certainly 
strong  grounds  for  holding  that  the  contro>- 
Tersy  is  not  wholly  between  citizens  of  dif- 
ferent states. 

In  this  connection  it  Is  worth  While  to  note 
that  according  to  the  well-settled  doctrine  of 
this  eoart  while  this  suit  la  an  actios  Into: 
partes  down  to  the  time  for  the  decree  for 
an  Injunction,  If  then  ceases  to  be  an  acfkm 
inter  partes.  The  complainant  no  longer 
controls  the  cause,  and  the  stockholders  and 
creditors  hare  to  be  brought  hi.  I  nerer 
heard  of  a  decree  fixing  the  status  of  the 
corporation  as  one  under  disabilities  with 
reference  to  the  exercise  of  its  franchises 
being  vacated  without  notice  to  all  the  ^ock- 
holders  and  all  the  creditors  of  the  corpora- 
tion. That  is  the  sort  of  a  stattis  yon  hare 
as  tlie  result  of  a  decree  in  this  suit  In  rem. 
Very  many  of  our  chancellors  hare  remark- 
ed—I think  certainly  the  idea  Is  expressed 
In  a  number  of  reported  cases— that  in  fact 
all  of  the  stockholders  and  all  of  the  cred- 
itors constitute  a  single  party  complainant 
in  this  proceeding.  This  statement  is  based 
on  the  Idea  that  the  actor  who  originates  the 
proceeding  Is  not  acting  In  a  private  capacity, 
flierely  comtng  into  court,  wltlt  his  own  pri- 
vate grievance  as  a  creditor,  and  seeking  A 
means  of  collecting  his  debt  Nor  Is  tre 
acting  on  his  own  behalf,  and  as  the  rep^ 
reeentative  of  creditors  with  a  common  grl«r- 
ance,  which  such  creditors  as  a  class  have 
against  the  defaulting  debtor  corporation. 
Nor  Is  he  acting,  in  case  be  is  *  stockholder, 
on  behalf  of  the  Stockholders  as  a  class  for 
the  redress  of  any  infury  to  the  rights  of 
such  stockholders.  'When  a  corporation  Is 
hopelessly  Insolvent,  its  Stockholders  are  In- 
terested In  a  variety  of  ways  In  having  its 
activities  perpetually  enjoined  and  Its  as- 
sets equitably  administered.  In  the  same 
case  creditors  have  a  very  great  interest  Itt 
some  respects  the  same,  but  in  others  wide- 
ly difCerent  from  that  of  the  stockholders: 
The  public  at  large,  as  has  so  often  been 
pointed  oat,  has  a  further  distinct  interest 
in  preventing  an  insolvent  corporation  front 
contracting  obligations  and  continuing  its 
bosiness  operations  In  which  It  may  deceive 
new  parties  and  thereby  perpetuate  fraud. 
All  these  parties  complainant  with  their  va- 
rious and  different  Injuries  to  prevent  or  In- 
Jories  to  redress,  unite  In  securing  the  ac- 
complishment of  their  respective  purposes 
by  bavlng  our  statutory  action  prosecuted 
to  a  decree  which  disables  the  Insolvent 
corporation  from  exercising  Its  franchises. 
The  extent  to  which  the  various  classes  to 
which  I  have  referred  derive  any  benefit  from 
the  prosecution  of  the  statutory  action  to  a 
final  decree,  or  beyond  that  point  of  course 
depends  upon  the  circumstances  of  each  par- 
ticular caseu    But  the  object  of  the  suit,  It 


seems  to  me,  caimot  be  detenttbted  by  oon' 
siderlng  whether  the  public,  by  the  Attoi^ 
ney  Oeneral,  or  a  creditor  alone  or  on  beiiaU 
of  himself  and  all  other  creditors,  or  a  stock< 
holder  alone  or  on  behalf  of  ell  the  8to<^ 
holders  as  a  matter  of  fact  happens  to  In- 
stitute the  action  In  a  particular  case.  Al- 
though the  statute  does  not  provide  that  the 
bill  or  petition  shall  state  that  it  is  filed  on 
behalf  not  only  of  the  petitioning  stockholder 
or  creditor,  but  for  the  benefit  of  all  the 
stockholders  and  creditors  who  come  Into  tiM 
suit— although  such  statement  Is  unnecessary 
In  the  bill  or  petition— It  Is  almost  universal- 
ly Inserted.  While  there  may  be  some  dlf* 
(erenee  of  opinion  as  to  the  right  of  a  stock- 
bolder  or  creditor  to  force-  his  way  Into  ft 
pending  suit  and  be  made  a  party  complain- 
ant I  strongly  Incline  to  the  View  that 
rabject  to  the  regulatloB  by  the  court  such 
intervention  will  be  allowed;  and  the  pat»' 
tlcular  stockholder  or  creditor  who  has  start- 
ed the  suit  cannot  arbittarily  exclude  thew 
other  parties  equally  interested  from  ooming 
into  a  suit  which,  when  the  decree  goes  con- 
fessedly, will  be  beyond  his  eoatml.  At  any 
rate,  it  is  the  uniform  practice  to  admit  Stock- 
holders and  creditors  who  apply  to  be  made 
parties  complainant  and,  while  I  hare  not 
lately  looked  Into  tbe  matter,  I  do  not  recat 
any  case  where  it  has  been  directly  beM 
that  the  ong;inal  complainant  or  petitionet 
can  arbitrarily  prevent  each  intervention. 

That  our  statutory  action  against  an  bi> 
solvent  corporation,  Ijie  only  essential  object 
»f  which  Is  to  place  tbe  corporation  under 
disabilities.  Is  not  in  fact  the  personal  ae 
tlon  of  tbe  partlcniar  stockholder  or  creditor 
who  is  authorised  to  bring  the  action,  and 
who  may  be  induced  to  bring  It  from  a  va- 
riety of  selfish  motives,  is  iUmtrated  by  the 
nature  of  the  final  decree  which  tbe  actM 
(the  creditor,  we  may  say)  obtains  In  hi» 
suit  He  obtains  no  decree  which  necessari- 
ly benefits  him  personally.  Mor  does  he  ob- 
tain any  decree  which  he  owns  or  controls 
as  a  representative  Of  or  trustee  for  others. 
The  decree,  from  the  moment  It  Is  entered, 
Is  beyond  his  exclusive  control,  and  stands 
for  the  benefit  of  all  the  creditors  and  stock- 
holders equally.  This  decree,  while  fixing 
the  status  of  tbe  complainant  as  a  creditor, 
for  the  purpose  of  qualifying  him  to  sue, 
does  not  make  it  rea  adjudlcata  that  he  is 
entitled  to  one  dollar  of  the  assets.  He  Is 
obliged,  after  the  final  decree  for  an  in- 
junction has  been  obtained  upon  bis  mo- 
tion and  through  his  Instrumentality,  ts 
prove  his  claim  against  the  assets,  precisely 
as  all  the  other  creditors  must  prove  their 
claims,  and  his  entire  claim  may  be  rejecb 
ed.  He'  may  thus  utterly  fall  to  secure  the 
object  which  he  had  in  view  in  bringing  tlM 
suit  but  tbe  statutory  object  of  the  suit- 
its  otnly  legal  object— Is  fully  accomplished 
There  certainly  seem  to  be  grounds  for  argn> 
Ing  that  tbe  "matter  in  dispute"  In  this  salt 
in  rem  U  the  res— L  •,  the  status  of  the 
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4efendant  corporatton  with  respect  to  the 
exercise  of  Its  franchises — and  that  this 
"matter  In  dispute"  remains  the  same,  wheth- 
er the  complainant  alleges  himself  to  be  a 
creditor  and  Is  Inspired  by  the  hope  of  a 
dividend,  or  alleges  himself  to  be  a  stock- 
holder whose  sole  object  In  prosecuting  the 
rait  Is  to  stop  the  operations  of  the  corpora- 
tion and  thereby  ward  oft  a  liability,  or  an 
increase  of  liability,  on  a  stock  subscription, 
or  whateTer,  among  nume-ous  other  possible 
motlTes,  may  actuate  the  complaining  stock- 
bolder  or  creditor  In  Instituting  the  lltiga- 
tton. 

I  did  not  mean,  bowerer,  to  deal  at  length 
with  these  various  questions,  because  the 
federal  courts,  In  these  two  cases  which  have 
been  cited  (United  States  ShlpbuUdlng  Go.  v. 
Conklin,  126  Fed.  132,  60  C.  a  A.  680;  Land 
Title  &  Trust  Co.  v.  Asphalt  Co.  of  America 
[C.  C.  A.]  127  Fed.  1),  pass  over  them. 

What,  then,  have  the  federal  courts  decided 
as  bearing  upon  the  Jurisdiction  of  this  court 
and  of  their  own  court  under  this  act?  They 
do  not  say  that  a  stockholder  may  maintain 
thia  suit  in  the  federal  court  There  is  no 
discussion  of  that  question.  Whether  a 
Pennsylvania  stockholder  could  initiate  this 
proceeding  In  the  United  States  federal  court 
I  do  not  know.  If  the  federal  courts  had  de- 
.dded  that  matter  it  would  very  greatly  aid 
me  in  determining  what  the  present  status 
of  this  Jurisdictional  question  is.  And  in 
both  the  cases  which  have  been  cited— the 
Shipbuilding  Case  and  the  Asphalt  Case- 
in the  opinion  of  Judge  Acheson  and  in  the 
opinion  of  Judge  Gray  the  utmost  pains  is 
taken  to  exclude  from  consideration  the  ques- 
tion whether  a  general  creditor  without  a 
Judgment  or  without  a  lien  is  qualified  to 
maintain  this  action,  where  there  is  diversity 
of  citizenship,  in  the  United  States  Circuit 
Court  I  must  confess  that,  if  that  question 
had  been  decided  by  the  federal  courts,  it 
would  throw  great  light  upon  the  doctrine 
which  the  federal  courts  mean  to  enunciate^ 
or  will  yet  enunciate.  In  regard  to  this  whole 
question  of  Jurisdiction.  They  do  not  find 
it  necessary,  for  the  purposes  of  maintain- 
ing the  Jurisdiction  In  either  of  these  cases, 
to  decide  whether  the  stockholder,  being  a 
citizen  of  another  state,  can  have  a  standing 
in  the  United  States  Circuit  Court  to  initiate 
this  suit  Nor  do  they  decide  whether  the 
foreign  creditor  who  has  the  standing  only 
of  a  general  creditor,  an  unsecured  creditor, 
can  Institute  it 

Without  discussing  the  question  whether 
these  deliverances  of  these  learned  Judges 
are  necessarily  a  part  of  the  ratio  decidendi 
of  the  cases,  or  are  by  way  of  dictum,  taking 
the  statements  as  Indicating  the  law  of  the 
federal  courts  I  can  only  reach  this  conclu- 
alon:  That— and  I  may  say  here  that  the  con- 
clusion is  based  not  only  upon  the  deliveran- 
ces of  the  federal  courts,  but  upon  the  care- 
ful manner  in  which  they  abstain  from  decid- 
ing some  of  these  other  questions— the  doc- 
trine seema  to  be  established  by  tlfese  cases 


that,  where  the  complainant  la  a  creditor  of 
the  insolvent  corporation,  holding  ■  lien  xsp- 
on  all  or  any  of  the  assets  of  the  corpora- 
tion, he  then  Is  qualified,  under  the  limita- 
tions of  the  Constitution  of  the  United  State^ 
of  the  statutes  of  the  United  States,  and  of 
the  rules  of  practice  of  the  federal  equity 
courts,  to  come  into  the  Circuit  Court  of  the 
United  States  and  prosecute  so  much  of  this 
action  as  these  learned  Judges  find  to  be  a 
creditors'  suit  Now,  whether  the  decision 
goes  any  further  than  that,  I  freely  confess  I 
do  not  know.  I  cannot  discover,  upon  read- 
ing these  opinions,  whether  it  la  held  that 
this  injunction  that  was  granted  restraining 
the  corporation  from  the  exercise  of  Its  fran- 
chises is  the  statutory  injunction,  which  sus- 
pends permanentiy  the  power  of  the  corpo- 
ration to  exercise  its  franchises,  or  whether 
it  IjB  only  an  injunction  in  aid  of  the  effort  of 
the  complainant  to  get  payment  of  his  debt 
by  sequestration  of  the  assets  of  the  corpora- 
tion. I  incline  to  think  that  the  latter  is 
the  true  view  which  the  federal  courts  take. 
These  federal  courts  regard  the  whole  pro- 
ceeding here  as  a  statutory  action  for  re- 
dressing of  the  grievances  of  creditors;  es- 
pecially for  the  redress  of  the  grievance  of 
the  particular  creditor  who  files  the  bill. 
That  seems  to  be  the  view.  And,  if  that  be 
true,  then  the  Injunction  is  ancillary  to  the 
obtaining  of  that  relief.  It  certainly  is  note- 
worthy that  the  next  step,  in  this  New  Jersey 
suit— which  I  have  described  in  the  language 
of  Chancellor  Walworth  as  an  action  practi- 
cally for  the  forfeiture  of  the  franchises  of  a 
corporation— the  next  step  la  an  order  dissolv- 
ing the  corporation.  And  yet  for  some  reason 
the  partiea  Interested  refrained  from  making 
application  to  the  federal  court  for  an  order  of 
dissolution,  and  two  or  three  weeks  ago  came 
here  into  this  court  and  took  such  an  order, 
which,  of  course,  has  to  be  filed  with  the 
Secretary  of  SUte.  Whether  the  federal 
court  would  have  made  such  an  order,  or,  if 
so,  it  would  have  been  such  an  order  as  un- 
der the  statute  should  be  filed  or  could  be 
filed  in  the  office  of  the  Secretary  of  State  of 
New  Jersey,  I  do  not  stop  to  inquire.  But 
all  of  the  parties  to  this  litigation  seem  to 
have  conceded  that  this  court  had  Jurisdic- 
tion of  that  part  of  the  action  which  ia  direct- 
ed toward  fixing  permanentiy  the  status  of 
the  corporation.  That  seemed  to  be  generally 
conceded. 

And  now  we  come  right  to  the  sharp  point, 
whatever  they  may  think  In  the  federal  court: 
no  statutory  receiver  can  be  appointed  In  this 
court  excepting  at  the  time  when  the  statu- 
tory injunction  la  ordered,  or  at  some  time 
thereafter;  in  other  wordis,  the  ordering  of 
the  statutory  Injunction  which  places  the 
corporation  under  disabilities  with  reference 
to  the  exerdae  of  its  franchises,  is  the  Ju- 
risdictional fact— the  condition  precedent— 
which  must  occur  before  any  statutory  receiv- 
er can  be  appointed.  That,  I  think,  has  been 
the  settled  rule  of  the  court  from  the  very 
origin  of  our  statute.    Now,  If  the  federal 
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courts  bave  entertained  tbls  salt  simply  bo 
far  as  It  Is  a  proceeding  to  sequestrate  assets 
for  tbe  benefit  of  creditors,  and  ancillary  to 
that  bare  granted  an  Injunction,  which,  of 
course,  they  had  a  perfect  right  to  do,  such 
injunction  Is  not  the  statutory  injunction; 
and  the  receiver  appointed  in  the  federal 
court  -would  not,  therefore,  get  title  under 
our  statute.  The  result  would  be  that  this 
court  had  foil  Jurisdiction  to  grant  the  stat- 
ntory  Injunction,  which  I  have  held  to  be 
the  only  necessary  object  of  the  suit,  dia- 
Bbllng  the  corporation,  putting  it  permanent- 
ly under  disabilities,  preventing  It  from  ex- 
ercising Its  franchises.  I  say  this  court  then 
had  Jurisdiction  to  do  that  No  other  court 
has  done  that  thing,  or  undertaken  to  do  that 
thing.  Of  course,  I  am  not  either  commend- 
ing or  criticising  the  view  of  our  statutory  ac- 
tion which  permits  its  severance  Into  two 
distinct  actions  which  can  be  prosecuted  In 
two  different  courts  at  the  same  time.  I  am 
mei«ly  endeavoring  to  ascertain  the  principle 
controlling  the  Jurisdiction  of  the  federal 
court  and  of  this  court  which  seems  to  have 
been  enunciated  in  these  recent  federal  deci- 
sions, either  by  way  of  dictum  or  otherwise. 

And  now  we  are  back  precisely  where  1 
thonght  we  were  when  I  originally  decided 
this  cause.  We  are  back  at  the  question,  the 
court  having  discretionary  power  to  appoint 
a  statutory  receiver,  should  such  power  be 
exercised?  The  court  Is  not  obliged  to  ap- 
point the  statutory  receiver.  The  whole  pro- 
ceeding may  end  In  placing  the  corporation 
nnder  disabilities  by  the  Injunction,  enjoin- 
ing it  from  exercising  Its  franchises;  or  the 
proceeding  may  go  a  step  farther,  and  there 
may  be  an  order  dissolving  the  corporation, 
and  there  may  never  be  a  receivership  in' 
this  court,  and  there  may  never  be  any  rea- 
son  why  there  should  be.  I  indicated  to  coun- 
sel when  the  application  was  made  hereto-' 
fore,  when  I  had  not  any  aid  from  the  de-' 
dslons  of  the  federal  courts  in  determining 
any  of  these  questions  of  Jurisdiction,  that 
fhey  must  come  here  and  show  some  good 
reason  why  a  receiver  should  be  appointed, 
before  any  would  be  appointed.  This  cor- 
poration might  have  been  stripped  of  its  as- 
sets by  a  general  creditors'  suit,  such  as  we 
have  exhibited  in  the  case  of  Weatherbee  ▼. 
Baker,  86  N.  J.  Bq.  601.  The  corporation 
might  haYe  been  adjudged  an  Involnntary' 
bankrupt^  and  have  had  all  of  its  assets  vest- 
ed In  a  trustee.  That  would  not  interfere 
with  the  prosecution  of  this  suit  down  to  the 
decree  for  the  -disabling  injunction,  and  be- 
yond that  to  the  order  dissolving  the  corpora- 
tion. The  tinestion  is,  cui  bono?  That  Is  the 
qnestioB  for  the  applicant  here^  tor  the  ap- 
plicant to  answer. 

Well,  tbls  is  the  sltnatlon  as  I  understand 
It,  although  I  cannot  recollect  the  facts,  or 
state  them  as  clearly  as  I  could  last  week. 
This  is  the  situation  as  I  recall  the  affidavits: 
The  federal  receiver— no  matter  what  the 
tiieoi7  of  the  Jurisdiction  of  that  court  may 


be,  and  no  matter  what  the  natnre  of  the  in- 
junction granted  by  the  Circuit  Obort  In  fact 
may  be— the  federal  receiver  has  undertaken 
the  work  of  sequestrating  all  the  assets  of 
the  Insolvent  incorporation.  The  federal 
Uourt  of  Appeals  holds  that  the  Circuit  Court 
of  the  United  States  has  full  Jurisdiction  of 
the  corporate  assets,  and  it  has,  of  course, 
Jurisdiction  over  the  corporation.  In  this 
case  the  corporation  came  In  voluntarily,  and 
subjected  itself  to  the  Jurisdiction  of  the  fed- 
eral court,  consented  to  the  injunction,  con- 
sented to  the  final  decree,  and  consented  to 
the  order  appointing  the  receiver.  And  this 
receiver  has  not  only  taken  into  his  custody 
all  the  assets  which  are  capable  of  being 
seized,  but  he  has  actually  undertaken  the 
work  of  collecting  for  the  benefit  of  the  cred- 
itors of  the  corporation  the  amounts  due  from 
stockholders  on  account  of  unpaid  subscrip- 
tions. He  is  engaged  in  that  work  at  the  pres- 
ent time.  He  has  brought  a  suit  against  some 
of  the  stockholders,  and  he  has  made  an  adju- 
dication that  he  will  not  bring  any  suit  against 
certain  other  former  stockholders,  because 
he  thinks  such  suits  would  only  be  a  waste  of 
the  assets  In  his  hands,  because  the  prospect 
of  recovery  is  hopeless.  That  I  understand  to 
be  the  situation  disclosed.  Now  this  particu- 
lar creditor  wants  to  have  those  particular 
stockholders  attacked  by  the  receiver.  This 
particular  creditor  wants  to  have  the  efforts- 
made  to  recover  a  very  large  amount  of 
money,  which  apparently  would  be  recovered 
if  there  is  any  liability.  WeU,  the  question  Is, 
Why  should  this  court  appoint  a  receiver, 
and  permit  such  receiver  to  shoulder  his  way 
into  this  business  of  enforcing  the  llabilil7 
of  these  stockholders,  and  bring  a  suit  which 
the  federal  receiver  has  declined  to  bring? 
It  Is  the  duty  of  the  federal  receiver  to  bring 
the  salt  if  the  circumstances  Justify  it.  But 
ff  he  will  not  bring  it  nobody  has  suggested 
that  the  federal  court  is  not  open  to  an  appli- 
cation on  the  part  of  this  particular  creditor, 
file  complainant  here,  to  permit  her  to  file 
a  bill,  and  use  the  receiver's  name  In  enfor- 
cing this  liability  which  the  federal  receiver 
thinks,  nnder  the  advice  of  his  counsel,  can- 
not be  enforced.  No  such  application  has 
been  made.  The  court  has  not  declined  to 
receive  and  act  favorably  upon  snch  applica- 
tion, upon  the  nsnal  terms,  which  involve  the 
giving  of  security  to  the  receiver  indemni- 
fying him  against  all  liability  for  costs.  The 
complainant,  the  creditor  here,  points  ont  a 
somewhat  unusual  order— I  am  not  going  to 
criticise  It,  for  I  do  not  know  the  circum- 
stances under  which  it  was  made— but  the 
complainant  points  out  a  somewhat  unusual 
order,  which  seems  to  prevent  the  receiver 
from  bringing  suits;  or,  rather,  I  will  not  say 
tliat,  wUcb  seems  to  discourage  suits,  by 
erecting  a  somewhat  peculiar  fence  around 
the  receiver  and  around  the  stockholders 
whom  the  complainant  wishes  to  have  sued. 
Bnt,  as  was  pointed  ont  in  the  argument 
and,  I  think,  very  satisfactorily,  this  order 
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was  only  aa  offer,  waa  only  an  •ider  to  be 
ptibllsbed  nnder  which  credltora  might  ooaia 
forward  and  act,  if  they  saw  fit  to  do  so. 
There  la  nothing  In  the  ord«r  to  prevent 
a  creditor  from  walking  Into  the  United 
States  Circuit  Court  and  asking  that  court  for 
permlsaion  to  bring  this  suit  at  hla  own  ex< 
pense,  he  flrat  Indemnifying  the  receiver; 
and  th««  la  nothing  to  Indicate  that  the  court 
will  not  grant  such  an  order.  But  I  really 
consider  this  matter  under  protest,  because  It 
la  not  for  this  court  to  pass  upon  the  action 
or  nonaction  of  the  United  States  Circuit 
Court  The  remedy  of  this  complainant  la 
with  that  court  This  court  cannot  hear 
these  snggeatlons  that  were  attempted  to  be 
made  that  this  particular  creditor  cannot  get 
Justice  In  the  United  States  Circuit  Court, 
for  reasons  which  were  not  disclosed.  Of 
course  this  complainant  can  get  Justice  there, 
and  that  court  la  open.  If  tttis  complainant 
wants  to  have  a  receiver  appointed  In  this 
court  I  think  she  will  have  to  show  that 
tiiere  is  some  asset  of  thla  corporation  which 
a  receiver  of  this  court  can  collect  or  may 
collect  which  the  federal  receiver  has  failed 
to  collect,  has  not  reduced  to  possesaion,  has 
declined  to  undertake  to  collect;  and  that 
he,  the  applying  creditor  here,  has  exhaust- 
ed the  ordinary  remedies  such  aa  I  have  de- 
acribed  which  are  open  to  him  in  the  federal 
oourt  to  bring  about  an  effort  to  collect  thla 
particular  asset  I  am  not  indicating  that 
this  court  will  alt  in  Judgment  on  the  way  in 
which  the  federal  court  discharges,  through 
its  receiver,  Its  duties  to  the  creditors  of  thla 
Qorporatlon.  Nothing  of  the  kind.  But  if 
an  asset  appears  to  be  entirely  beyond  the 
acope  of  the  federal  receivership,  if  it  is 
something  that  atands  apart  which  the  fed- 
eral reoeiver  la  not  nndertaUng  to  realise^ 
and  which  tjie  applying  creditor  here  cannot 
reach  through  that  receiver  upon  application 
to  the  federal  court,  why,  then,  we  have  the 
caae  of  an  asset  that  ia  entlrdy  removed  from 
the  scope  of  the  suit  ef  the  federal  court  and 
it  may  be  that  then  it  would  be  proper  for 
Ois  court  to  appoint  a  receiver.  Such  a  re- 
ceiver would  not  come  in  conflict  in  the 
alightest  degree  with  the  federal  court  re- 
ceiver. He  would  simply  be  proceeding  with 
the  collection  of  an  asset  which  tbe  federal 
court  for  one  reason  or  another,  had  not  un- 
dertaken to  take  into  possession  or  deal  with 
in  any  way  or  shape  whatever. 

These  are  the  main  reasons  which  lead  m» 
to  the  conehiakm  Uut  whfle,  probably,  the 
federal  law  recognizes,,  still  that  this  court  In 
thia  cause  has  exclusive  Jnrlsdlctlon  of  so 
much  of  the  statutory  proceeding  aa  relates 
to  tbe  status  of  the  corporation,  to  its  perma- 
nent ability  or  disability  with  reference  to 
the  exercise  ot  ita  francblaea,  with  reference 
to  a  dissolution  of  it;  and  while,  therefore^ 
the  only  atatntoty  Injunction  has  been  Isaued 
by  thia  oonrt,  and  not  by  the  federal  court 
and  therefore  the  only  statutory  receiver  can 
be  appointed  by  thla  oonrt— while  that  may 
be  tbe  truth,  entirely  conalstent  with  the  doo- 


ttlnea  which  tbe  learned  federal  Judges  have 
enunciated— I  think  It  is  very  plain  that  so 
case  is  made  out  for  the  appointment  of  a 
receiver  at  tbe  present  time.  And  I  may  say 
further  that,  in  my  Judgment,  tbe  appoint- 
ment of  a  receiver  at  the  present  time  for  the 
purpose  of  doing  the  thing  which  the  com- 
plainant desires  to  have  done  would  be 
against  all  the  rules  of  comity,  which  are  well 
settled,  and  which  aiwaya  ought  to  be  main- 
tained. In  my  view  It  ia  of  the  utmost  im- 
portance in  these  days,  when  the  federal 
courts  and  tbe  state  courts,  in  administering 
bankrupt  laws  and  insolvent  laws  and  peci> 
liar  lawa  like  this  that  we  have  now  before 
ua,  are  liable  to  come  in  contact;  that  the  ut- 
most care— the  most  scrupulous  care — should 
be  observed  in  the  proceedings  of  both  courts 
to  prevent  all  unnecessary  conflict  And  in 
my  Judgment  the  complainanfa  application 
In  thia  cause  amounts  to  simply  this:  that 
ahe  prefers  to  come  to  this  court  and  willful- 
ly refuses  to  go  to  the  federal  court  She 
wants  this  court  to  consider  that  she  cannot 
get  Justice,  or  full  Justice,  in  the  learned  and 
distinguished  court— federal  court— estoblish- 
ed  here;  and  she  therefore  wants  this  oonrt 
practically  to  sit  In  Judgment  upon  what  the 
other  court  has  done,  or,  aa  she  charges,  neg- 
lected to  do,  and  appoint  a  receiver  who  will 
Immediatdy  undertake  the  work  wbidi  is 
now  nnder  tbe  charge  of  the  federal  receiver. 
I  think  It  would  be  a  grosa  violation  of  comi- 
ty to  appoint  a  receiver  who  would  engage  la 
any  work  of  that  kind. 

Tbe  order,  therefore^  at  the  present  time 
will  be  that  no  receiver  la  necessary,  and  noaa 
will  be  appointed. 

Mr.  H^idrickson:  Ton  have  not  aaid  any- 
thing in  regard  to  the  question  of  tbe  neces- 
aity  of  other  parties.  Yon  held  the  matter 
over  a  week,  stating  that  you  would  want  to 
consider  also  the  question  of  whether  all  tbe 
necessary  partiea  were  before  tbe  court 

THE  COUBT.  I  have  not  found  it  necea- 
aary  to  pass  upon  that  question,  because, 
having  reached  the  conclusion  that  your  ap> 
plication  should  not  be  granted,  I  did  not  see 
any  necessity  for  dealing  with  the  queatfcm 
of  parties.  If  I  had  reached  the  other  conclor 
alon,  that  your  application  ought  to  be  grant- 
ed, why  then,  under  the  well-settled  practice 
of  the  court,  all  the  creditors  and  stockhold- 
ers would  be  brought  in  befone  the  appoint)- 
ment  of  a  receiver  would  be  made, 
.  Mr.  Hendrickaon:  That  would  only  apply 
aa  to  the  permanent  receiver,  and  would  not 
apply  to  the  appointment  of  a  -temporary  re- 
ceiver? 

THB  COURT.  Tba  man  who  is  appointed 
receiver  upon  the  return  day  of  the  order  to 
abow  cause,  or  upon  the  appearance  of  the 
corporation  upon  the  flUug  oif  the  bill.  Is  the 
Btatutory  receiver.  He  ia  appointed  after 
the  summary  final  hebring  prescribed  by  the 
statute  has  been  held,  and  thla  aummary  final 
hearing  under  our  practice  and  under  a  gen- 
eral principle  of  law  and  Jostlce  can  only 
be   held    after   tlw   corporation    haa    been 
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braagM  Into  «oan  by  aotte*,  »r  baa  ■mnu' 
tarlly  appeared.  The  reoetrer  so  appointed 
tak««  tlUe  to  tbe  assets,  and  tbe  (nrtlier  pro- 
ceeding on  notice  to  all  stockholders  and 
creditors  effects,  or  may  effect,  merely  a 
snbstltatlon  of  another  person  as  receiver. 
There  Is  n«  distinction  between  tbe  titles  of 
tbese  two  recelTers,  and  the  use  of  tbe  term 
'temporary  recelTer,"  as  applied  to  tbe  flrst 
appointee,  Is  liable  t»  mislead.  Tbe  term 
"temporary  reoelvei"  perhaps  might  better 
be  confined  ta  tbe  mere  eustodlan  receiver 
who  la  often  appointed  upon  the  lling  of  tbe 
bill  under  tbe  general  equity  power  at  tbe 
oonrt  In  order  to  preserve  the  assets  troa 
waste  Bntll  tbe  bearing  eaa  be  bad  which 
will  determine  whether  tbe  corporation  Is  te 
be  disabled  er  not  and  Ha  assets  vested  In  a 
receiver.  In  this  ease,  tf  tbe  conclusion  bad 
been  that  an  order  eboald  be  made  appoint* 
Ing  a  receiver,  tbe  stockholders  and  creditors 
wonld  bave  been  brought  Into  court  on  notice 
before  any  appointment  would  be  atadek 
becauae,  vider  the  circnmstanoes  of  this 
case,  delay  in  the  appointment  of  a  receiver 
eonld  do  no  barm. 

(M  N.  J.  ■.  Mt 

ENICKBRBOGKBR  TRUST  Oa  ▼.  PBNN 
CORDAQB  CO.  et  aL 

(Court  of  Srrors  and  Appeals  of  Mew  Jersey. 

Jane  20,  1904.) 
gJXTUSrW   cnniTB.  mobtoaoes— bbcokdino. 

1.  Chattels  which  have  beoi  placed  in  or  an- 
nexed to  a  building  by  the  owner  aa  a  part  of 
the  means  by  which  to  carry  out  the  purposes 
for  which  tbe  building  was  erected  or  to  which 
it  has  been  adapted,  and  with  the  intention  of 
pennaaently  incieasing  the  value  of  the  build- 
mg  for  the  use  to  which  it  ia  devoted,  become, 
as  between  the  owner  and  the  mortgagee  of  the 
realty,  fixtures,  and  'a  port  of  the  realty,  though 
tbe  chattels  may  be  severed  from  tbe  building 
without  injury  and  used  elsewhere,  and  though 
tbe  building  may  thereafter  be  devoted  to  a 
different  use. 

2.  Uea  St.  p.  2113,  |  4,  piovldts  that  every 
dbattei  mortgage  not  aoeompanied  by  actual 
and  oontioued  change  of  possession,  shall  be 
void  as  against  the  creditors  of  the  mortj>agor, 
nnleas  recorded,  except  that  It  aball  nst  be 
neoassary  to  record  as  a  chattel  mortgage  a 
mortgage  including  personalty  in  a  mortgage  of 
real  estate  made  by  a  railroad  company  and 
registered  aa  a  real  estate  mortgage.  Section  6 
prescribes  the  place  of  recording  chattel  mort* 
gages.  A  mortsaxe  given  by  one  not  a  railroad 
company  included  both  realty  and  personalty, 
and  was  recorded  as  a  real  estate  mortgage.  The 
mortgagee  took  no  possession  of  the  chattels. 
MeU,  that  the  mortgage,  aa  a  chattel  mortgage, 
was  void  as  against  creditors. 

8.  Under  Oen.  St  p.  2113,  |  7,  making  it  the 
duty  of  clerks  and  registers  to  record  chattel 
mortgages,  and  providing  that  they  shall  enter 
at  tbe  foot  of  the  record  of  each  mortgage  so 
recorded  the  time  when  it  was  received  lor  rec- 
ord, and  shall  indorse  on  each  mortgage,  when 
recorded,  the  time  when  tbe  same  was  delivered 
for  recotd,  and  section  9,  providing  that  every 
Chattel  mortgage  recorded  shall  be  valid  against 
creditors  of  the  mortgagor  from  tbe  time  of  the 
recording  thereof,  a  chattel  mortgage  which  has 
been  left  for  record,  but  which  is  returned  un> 
recorded,  has  not  been  recorded,  but,  as  so<mi  as 
a  mortgage  is  deposited  for  record,  it  must  be 

1 L  Sta  Fiztursa.  veL  11^  Cant.  Dig.  i  IV 


piesnaied  to  have  been  transcribed,  aad  thla 
presumption  continues  until  the  mortgage  is 
taken  away  without  having  been  recorded 

Appeal  from  Court  of  Cbanoery. 

Suit  by  tbe  Kntckerbooker  Trust  Company 
against  tbe  Penn  Cordage  Company  and  otb- 
era.  From  a  decree  of  tbe  Vice  Cbaocellor 
(9S  Atl.  231)  In  favor  of  defendants,  com* 
plalnaat  appeals.  Reversed  tai  port;  and 
affirmed  in  part 

See  BO  Atl.  406. 

John  B.  Hnmpbreys  and  Cavles,  Stone  A 
Anerbach,  for  appellant  James  B.  Howell, 
J.  H.  Gaskill,  and  a  Y.  D.  Jollne,  for  r» 
spondents. 

GtrMMBRBI,  O.  J.  Tbe  UU  In  this  ease 
was  filed  to  foreclose  a  mortgage  executed 
by  tbe  Penn  Cordage  Company  to  tbe  appel* 
lant  tbe  Knickerbocker  Trust  Company,  oa 
tbe  1st  day  of  February,  1896,  to  secure  tbe 
payment  of  an  issue  of  bonds  aggregating 
9100,000.  This  mortgage  covered  certain 
lands  and  premises  belonging  to  the  cordage 
company,  situate  In  Burlington  county,  with 
the  Improvements  thereon,  the  franchises  of 
the  company,  and  all  tbe  goods  and  chatty 
belonging  to  It,  and  being  In  use  abont  tbe 
said  lands  and  premises.  At  tbe  time  of  Its 
ezecntion  a  prior  mortgage,  covering  tbe 
same  property,  held  by  one  Adolpb  Sega^ 
and  which  bad  been  recerded  In  tbe  clerk's 
ofBce  of  Burlington  connty,  both  as  a  real 
estate  mortgage  and  aa  a  chattel  mortgage^ 
was  paid  off.  On  tbe  20tb  of  February, 
1896,  tbe  appellant  maOed  to  tbe  clerk  of 
Burlington  county  both  Its  own  mortgage 
and  also  a  discbarge  of  tbe  Segal  mortgage^ 
with  a  letter  of  luBtmcttons  directing  blm 
to  satisfy  tbe  latter  mortgage  of  record,  and 
ta  "simultaneously  record  In  your  office  tbe 
Inclosed  mortgage  eovering  tbe  same  prop- 
erty."  Upon  tbe  receipt  of  this  letter,  wltK 
Its  Inclosures;  the  clerk  canceled  tbe  Segal 
mortgage  In  both  tbe  real  estate  mortgage 
book  and  tbe  chattd  mortgage  book.  At 
the  same  time  be  recorded  tbe  appellant's 
mortgage  In  tbe  book  kept  for  tbe  recording 
of  real  estate  mortgagee,  but  not  In  that 
kept  for  recording  chattel  mortgages;  an^ 
after  so  recording  it,  he  returned  it  to  tbe 
appellant.  Tbe  Penn  Cordage  Company  be> 
eame  involved  in  1S87,  and  a  receiver  was 
appointed  on  December  6th  of  that  year. 
Tbe  bill  of  eomplalBt  vras  filed  In  February, 
1800.  Tbe  property  embraced  In  tbe  appel- 
lant's mortgage  Is  tbe  cordage  woiks  of  the 
Penn  Cordage  Company,  compristag  numei^ 
ons  buildings.  Including  a  rope  walk,  t» 
gather  with  the  machinery,  tools,  and  appIV 
ances  laed  therein.  The  contest  Is  between 
tbe  appellant  as  mortgagee,  and  the  recetv* 
er  of  tbe  cordage  company,  represesting  Jud^ 
ment  and  ottaer  creditors. 

Two  qnestfons  are  presented:  Firsts 
whether  certain  of  tbe  machinery  and  appU> 
ances  contained  in  tbe  company's  buUdiaga, 
and  used  in  the  manufacture  of  ita  product* 
are  fixture!^  and  consequently  a  part  et  tba 
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rMilty;  an^  tf  they  are  not  fixtures,  then, 
second,  whether  the  appellant's  mortgage  be- 
came recorded  as  a  chattel  mortgage,  within 
the  meaning  of  the  chattel  mortgage  act,  hy 
being  lodged  with  the  county  clerk  for  that 
purpose,  although  it  was  subsequently  re- 
turned to  the  mortgagee  without  being  in 
fact  so  recorded.  The  learned  Vice  Ohan- 
ceilor  before  whom  the  case  was  tried  held 
that  the  machinery  and  appliances  which 
are  the  subject-matter  of  this  controTersy 
were  not  fixtures.  He  further  held  that  the 
mortgage  had  not  been  recorded  as  a  chat- 
tel mortgage,  and  was,  therefore,  void  as 
against  creditors,  so  far  as  the'  chattels  cov- 
ered by  It  were  concerned.  The  soundness 
of  each  of  these  conclusions  Is  challenged  by 
the  appellant  As  has  already  been  stated, 
the  machinery  and  appliances  which  are  the 
subject  of  this  litigation  were  contained  in 
the  buildings  of  the  Penn  Cordage  Company, 
and  were  used  in  the  manufacture  of  its 
product.  They  consisted  of  a  scutcher,  a 
lapper,  two  breakers,  three  coarse  spread- 
ers, four  fine  spreaders,  two  drawing  frames, 
eight  finishers,  a  large  number  of  double 
Jennys,  nine  single  and  double  twisters,  two 
marline  machines,  three  house-line  machines, 
ten  double  bailers,  a  number  of  strapping 
reel  bars,  several  rope  machines,  one  doa- 
ble and  one  single  Boone  layer,  one  cone 
former,  two  latches,  two  drills,  one  shaper, 
one  oil  pump,  one  grindstone,  one  emery 
grinder,  one  picker,  one  porgy  spinner,  eight 
forming  and  laying  Jacks,  four  reeling  ma- 
chines, one  strapping  reel  stand,  one  yam 
testing  reel,  one  belt  driver,  one  reverse  reel, 
one  porgy  Jenny,  one  bobbin  reel,  one  plat- 
form scale  on  wheels,  a  number  of  wind- 
lasses, several  reel  flyers,  and  all  the  belting 
used  in  the  various  buildings  which  was  less 
than  six  inches  in  width.  All  of  these  ma- 
chines, with  the  exception  of  the  porgy  Jenny, 
the  platform  scale,  the  windlasses,  and  the 
reel  flyers,  were  a  necessary  part  of  the  com- 
pany's plant  Most  of  them  were  fastened 
to  the  floors  of  the  various  buildings  in 
which  they  were  located  by  lag  screws. 
Those  which  were  not  so  fastened  were  at- 
tached to  the  buildings  by  some  other  meth- 
od. The  belting  ran  from  the  various  ma- 
chines to  the  stiaftlng,  supplying  them  with 
power.  Two  of  the  requisites  necessary  to 
constitute  these  machines  and  appliances  fix- 
tures, therefore,  existed,  viz.,  their  actual 
annexation  to  the  freehold,  and  their  applica- 
tion to  the  use  or  purpose  to  which  that  part 
of  the  realty  with  which  they  were  connect- 
ed was  appropriated.  The  question  remains 
whether  they  were  annexed  with  the  inten- 
tion of  making  a  permanent  accession  to  the 
freehold'. 

In  the  earlier  cases,  decided  not  only  In 
the  Supreme  Court  and  the  Court  of  Chan- 
cery, but  also  in  this  court  in  determining 
whether  such  Intention  existed  with  respect 
to  a  given  machine,  the  conclusion  seems 
to  have  been  rested  very  largely  upon  the 
method  adopted  in  making  the  annexation. 


and  but  little  consideration  given  ta  the  rela- ' 
tion  which  the  machine  bore  to  the  build-- 
ing  in  which  it  was  located,  or  to  the  other 
machinery  in  conjunction  with  which  it  was 
used.  In  Feder  v.  Van  Winkle,  53  N.  3. 
Eq.  870,  33  Aa  309,  51  Am.  St  Rep.  628, 
this  court  took  a  more  comprehensive  view 
of  the  subject  than  had  been  done  In  the 
earlier  cases,  and  gave  controlling  weight 
to  the  object  for  which,  rather  than  to  the 
method  by  which,  the  annexation  was  madcv 
and  declared  that  the  physical  annexation  to 
the  freehold  of  machinery,  that  was  so  fit- 
ted for  and  applied  to  the  use  to  which  the 
realty  was  appropriated  that  the  machinery 
and  buildings  became  unified  and  incorpo- 
rated together  as  a  whole,  for  the  prosecu- 
tion of  a  common  purpose  for  an  Indefinite 
pierlod  (L  e.,  bo  long  as  the  business  engaged- 
in  should  be  carried  on  successfully),  indl-' 
cated  that  such  machinery  was  designed  toi- 
be,  not  a  temporary,  but  a  permanent  ao-.- 
cesslOB  to  the  freehold.  In  the  later  case 
of  Temple  Co.  v.  Penn  Mot  lilfe  Ins.  Co., 
64  Atl.  295,  decided  by  the  Supreme  Court 
at  the  February  term,  1903,  the  same  learned 
Jurist  who  wrote  the  opinion  in  Feder  v.  Van 
Winkle,  in  discussing  the  question  whether 
certain  chattels,  which  had  been  placed  in 
a  building  designed  for  and  used  as  a  thea- 
ter (and  of  course  annexed  thereto)  were 
fixtures,  declared  that  "whatever  was  Incor- 
porated with  the  building  to  fit  It  for  use 
as  a  theater  became  part  of  the  realty." 
The  rule  laid  down  In  Feder  v.  Van  Winkle, 
and  followed  In  Temple  Co.  v.  Penn  Mnt 
Life  Ins.  Co.,  states  the  true  principle  to  be 
applied  In  the  determination  of  the  qqestion 
when  it  is  presented.  Whenever  chattels 
have  been  placed  In  and  annexed  to  a  build- 
ing by  their  owner  as  a  frart  of  the  meana 
by  which  to  carry  out  the  purposes  for  which 
the  building  was  erected  or  to  which  it  has 
been  adapted,  and  with  the  Intention  of  per- 
manently Increasing  its  value  for  the  nse 
to  which  It  Is  devoted,  they  become,  as  be- 
tween the  owner  and  his  mortgagee,  fixtures, 
and  as  much  a  part  of  the  realty  as  the  build- 
ing Itself;  and  this  is  true,  notwithstanding 
that  such  chattels  may  be  severed  from  and 
taken  out  of  the  building  in  which  they  are 
located,  without  doing  any  Injury  either  to 
them  or  to  It  and  advantageously  used  else- 
where, and  notwithstanding  that  the  building 
Itself  may  thereafter  readily  be  devoted  to  a 
use  entirely  different  from  that  which  was 
contemplated  when  the  annexation  was  made. 
Tested  by  this  principle,  the  machinery  and 
appliances  which  are  the  subject-matter  of 
this  controversy,  with  the  exception  of  the 
porgy  Jenny,  the  platform  scale,  the  wind- 
lasses, and  the  real  flyers  (which  are  none 
of  them  annexed  to  the  buildings  in  which 
they  are  located),  are  fixtures,  and  subject 
to  the  lien  of  the  appellant's  mortgage  as 
part  of  the  real  estate  embraced  therein. 

As  the  excepted  articles  are  not  a  part  of 
the  realty,  it  is  necessary  to  consider  and  de- 
tfermine  the  second  question,  decided  by  the 
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'nee  Chancellor,  namely,  whether  the  appel- 
lanfs  mortgage  is  valid,  as  a  chattel  mort- 
gage,   against    the    creditors    of   the    mort- 
gagor, notwithstanding  the  fact  that  it  was 
recorded  only  among  the  records  of  real  es- 
'tate  mortgages,  and  not  in  the  hook  provided 
for  the  recording  of  chattel  mortgages.    The 
provisions  of  our  chattel  mortgage  act  bear- 
ing upon  this  subject  are  contained  in  sec- 
tions 4,  5,  7,  and  0.    Gen.  St  p.  2113.    Sec- 
tion   4    provides   as   follows:     "That   every 
"mortgnge  or  conveyance  intended  to  operate 
as  a  mortgage  of  goods  and  chattels  here- 
after made,  which  shall  not  be, accompanied 
try.  an  Immediate  delivery  and  followed  by 
an.  actual  and  conttaned. change  of  possesr 
■ion,  of  the  things  mortgaged,  shall  b0  ab- 
solutely   void  as    against  the   creditors   of 
the    mortgagor,   and  as  against  the  subse- 
qnent   purchasers  and   mortgagees   in   good 
faith,   nnless  the  mortgage  be  recorded  as 
directed  in  the  succeeding  section  of  this 
act:     Provided,    that  nothing   contained    In 
this  act  shall  be  taken,   construed  or  held 
to  apply  to  any  mortgage  of  personal  prop- 
erty included  In  a  mortgage  of  franchises 
and  real  estate  heretofore  or  hereafter  made 
bj  any  railroad  company,  and  which  hath 
been  or  shall  be  recorded  or  registered  as  a 
•mortgage  of  real  estate  in  every  county  in 
which. sach  railroad  or  any  part  of  it  is  or 
'Shall  be  located,  and  It  shall  not  be  neces^ 
•ary  to   record  as  a  chattel   mortgage  any 
«nch    mortgage    as   is   in   this   proviso   de- 
scribed."   Section  5  requires  the  instruments 
moitioned  In  the  preceding  section  to  be  re- 
corded in  the  office  of  the  register  (or  \n  the 
■office  of  the  clerk  where  there  is  no  regis- 
ter) of  the  coimty  where  the  mortgagor  re- 
side if  he  is  a  resident  of  the  state  at  the 
time  of  its  execution,  and.  It  not,  then  in 
the  office  of  the  register  (or  clerk)  of  the 
coonty  in  which  the  mortgage  property '  shall 
.be  at  the  time  of  the  execution  of  the  In- 
strument    Section   7  provides  as   follows: 
"That  the  clerks  and  registers  of  the  several 
-counties  of  this  state  are  hereby  authorized 
to  provide  suitable  books,  at  the  expense  of 
their  respective  counties,  in  which  to  record 
.the  instruments  by  this  act  directed  to  be 
recorded:  and  it  shall  be  the  duty  of  the  said 
clerks  and  registers  to  record  such  instru- 
ments in  accordance  with  the  provisions  of 
this  act;   and  the  said  clerks  and  registers 
shall  respectively  enter,  at  the  foot  of  the 
record  of  each  mortgage  and  instrument  so 
recorded,  the  time  when  such  mortgage  or 
Instrument  was  received  by  him  in  his  office 
to  be  recorded,  and  shall  endorse  on  each 
mortgage  and  instrument  when  recorded  as 
aforesaid,  the  time  when  -  the  same  was  de- 
livered to  him  at  his  office  to  be  recorded, 
and  the  book  and  page  in  which  the  same 
has  been  recorded."    Section  9  provides  "that 
•very   chattel   mortgage  hereafter  recorded 
pursuant  to  the  provisions  of  this  act  shall 
be  valid  against  the  creditors  of  the  mort- 
gagor,  and.  against   subsequent  purchasers 
and  mortgagees^  Crmn  tbs  time  of  the  recordr 


ing  thereof  until  the  same  be  cancelled  of 
record." 

The  contention  first  advanced  on  behalf  of 
the  appellant  is  that  the  recording  of  Its 
mortgage  among  the  records  of  real  estate 
mortgages  was  a  sufficient  compliance  with 
the  provisions  of  the  chattel  mortgage  act. 
It  is  not  necessary. to  repeat  the  argument 
made,  in  support  of  this  contention.  It  Is 
enongh  to  say  that  the  proviso  contahied 
in  section  4  of  the  act  makes  it  plain  that, 
with  the  exception  of  the  class  of  mortgages 
designated  therein,  every  mortgage  whldi 
covers  both  real  and  personal  property,  In 
order  to  make  it  a  valid  lien  upon  both 
classes  of  property  as  against  creditors,  must 
be  recorded,  not  only  among  the  records  of 
real  estate  mortgages,  but  also  In  one  of  the 
books  which  the  statute  under  consideration 
requires  to  be  provided  for  the  recording  of 
chattel  mortgages.  The  solution  of  the  ques- 
tion must  depend  upon  whether  the  lodging 
of  the  appellant's  mortgage  for  record  as  a 
mortgage  of  chattels  (tw  this  we  consider 
to  have  been  the  effect  of  the  letter  of  in- 
Btructions  sent  by  the  appellant  to  the  derk 
with  its  mortgage)  was,  vrtthin  the  meaning 
of  the  statute,  a  recording  of  that  instrument 
notwithstanding  that  it  was  never  in  fact 
transcribed  in  the  official  book  provided  tor 
the  purpose.  It  was  held  by  the  learned 
Vice  Chancellor  in  the  court  below  that  a 
transcription  of  the  mortgage  in  the  chattel 
mortgage  book  was  necessary  in  order  to 
make  it  valid  as  against  creditors.  In  this 
view  we  concur.  The  statute  In  express 
words  requires  that  there  shall  be  an  actual 
recording  of  these  instruments  in  books  spe- 
cially provided,  and  declares  that  they  shall 
be  absolutely  void  against  creditors  unless  so 
recorded.  To  say  that  a  chattel  mortgage, 
which  has  been  left  for  record,  but  which 
Is  afterward  returned  to  the  owner  tmre- 
corded  In  fact  has  nevertheless  been  re- 
corded in  contemplation  of  law,  is  to  disre- 
gard the  plain  meaning  of  the  words  used 
in  the  statute,  and  to  arbitrarily  construe 
them  In  such  a  way  is  to  make  the  statute 
embrace  a  case  not  covered  by  it  We  do 
not  however,  concur  in  the  view,  which 
Beams  to  have  been  held  by  the  Vice  Chan- 
cellor, that  by  force  of  the  provision  of  sec- 
tion 9  of  the  act  a  chattel  mortgage  is  void 
as  against  creditors  until  it  is  actually  tran- 
scribed in  the  records.  The  seventh  section 
of  the  act  requires  the  clerk  to  enter  at  the 
foot  of  the  record  the  time  when  the  mort- 
gage was  received  by  him  for  record,  and 
also  to  indorse  that  time  on  the  instrument 
Itself.  Manifestly  the  purpose  of  this  re- 
quirement was  to  advise  persons  who  should 
inspect  either  the  record  or  the  mortgage  it- 
self of  the  time  when  the  instrument  was 
lodged  for  record,  and  no  reason  can  be 
perceived  for  affording  this  Information,  un- 
less it  was  intended  that  the  record,  when 
made,  should  relate  back  to  that  time;  in 
other  words,  that  the  deposit  of  the  Instru- 
ment for  record,  and  its  transcription  in  the 
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record,  shoald  be  presumed  t»  liave  ooenrred 
at  one  and  the  same  time.  It  follows,  there- 
tere,  tiiat  as  soon  as  tbe  chattel  mortgage 
is  deposited  tor  record  in  the  clerk's  office  It 
moat  be  prtsnmed  to  have  been  tortbwltb 
transcribed  in  the  records,  and  that  preamnp* 
tlon  continues  so  long  as  It  remains  la  tbe 
office,  and  until  It  Is  actually  traascribed, 
and  when  that  1*  done  the  resumption  be> 
comes  condusiTe.  When,  however,  the  mort* 
gage  la  taken  away  from  the  olerk's  offloc 
without  baTlng  been  recorded,  the  presmnp- 
tlon  raised  by  the  statnte,  being  contrary  to 
tbe  fact,  ceases  to  exist,  and  the  mortgage 
stands  In  the  same  condition,  so  far  as  cred- 
itors are  coDcerned,  as  if  It  had  never  been 
lodged  tor  record. 

The  deerce  appealed  from  staoold  be  r»' 
versed,  except  so  far  as  it  adjndges  that  the 
pergy  Jenny,  the  platform  scale,  the  wlndr 
lasses,  and  the  reel  flyers  are  chattels,  and 
Uterefore  free  from  ilea  of  tbe  appellant's 
mortgage. 

(«6  N.  J.  B.  (4) 

MoGABB)  ▼.  SINCIiAIB  et  aL 

tOovt  of  Ohancery  of  New  Jersey.    Nov.  0^ 
1003.) 

PAKTSBBSHTP— ACCOtTNTINO — CBEATIOn   0»  THB 

VKLATIOM— KXCLU8I0N  Or  ONE  PABTKES 

ROM    BUBINZS8~-BELIEr. 

1.  Where,  after  the  formation  of  a  partner^ 
ship  between  complainant  and  defendants,  de- 
fendants ignored  complainant,  disavowed  the 
partnership  relation,  and  attempted  to  exclude 
the  complainant  from  the  partnership  business, 
complainant  was  entitled  to  sue  tor  an  aooavnU 
ine. 

2.  Complainant  and  two  others  agreed  to  Joint- 
ly undertake  certain  public  construction  work 
under  contract  with  the  board  of  freeholders  of 
a  county.  If  they  could  on  tli^r  bid  secure  the 
contract,  it  being  understood  that  tbey  were  to 
agree  on  a  bid  to  be  made  by  one  of  tnem ;  that 
they  should  see  that  tite  board  of  freeholdetv 
found  in  such  one  an  acceptable  bidder;  and 
that  they  shoald  furnish  a  share  of  tbe  cash 
necessary  to  launch  the  enterprise,  and  procure 
a  bond.  Beld,  in  a  suit  by  complainant  against 
tile  others  for  an  accounting,  that  after  the 
bid  had  been  accepted,  and  a  bond  furnished, 
there  was  a  partnership,  though  the  contract 
had  never  bMU  put  in  writing,  and  though 
complainant  had  not  tomished  his  share  of  ue 
cash. 

8.  After  the  formatioa  of  a  partnership  be- 
tween complainant  and  defendants,  defendants 
ignored  comijlainaat,  and  disavowed  the  part- 
nership relation,  and  attempted  to  exclude  the 
complainant  from  the  partnership  business ;  and 
eomflainant  sued  for  an  accounting,  and  for  the 
appointment  of  a  manager  to  supervise  the  ex- 
ecution of  the  contract  It  appeared  that  a 
contract  for  the  construction  of  certain  public 
work,  which  enterprise  was  the  subject  of  the 
partnership  agreement,  provided  for  the  reten- 
tion of  20  per  cent,  of  the  contract  price  until 
tbe  work  was  completed,  and  for  the  retention 
of  5  per  cent,  of  one-fourth  of  the  20  per  cent, 
for  any  defects  which  might  be  developed  in 
the  work,  and  It  was  substantially  understood 
that  such  5  per  cent,  would  probably  be  absorbed 
for  that  purpose.  Held,  that  defendants  would 
not  be  enjoined  from  receiving  payments  made 
fai  the  course  of  the  execution  of  the  contract, 
but  that  they  would  be   restrained  from  ail' 

1 L  See  Partserthi^  roL  IS,  Ceab  Dig.  |  m. 


tidpating  or  assigning  the  final  paymmt  of  20 
per  cent,  and  would  be  required  to  furnish 
complainant  with  a  list  of  all  payments  made 
by  them,  and  to  give  complainant  informatioa 
as  to  the  details  of  the  business. 

Suit  by  Edward  B.  McCabe  against  Jobs 
A.  Sinclair  and  others  for  an  accounting,  etc. 
of  a  partnership  business.  On  motion  for 
an  Injunction  and  the  appointment  of  a  man- 
ager. Decree  restraining  defendant  Sinclair 
from  assuming  or  pledging  the  final  payment 
to  the  firm  on  a  contract,  and  requiring  blm 
to  make  reports  to  complaisant  of  payments 
made  by  tbe  fiim  imder  such  contract 

George  G.  Tennant,  for  complainant.  Jo- 
seph M.  Koonan,  for  defendant  John  A.  Sio- 
elalr. 

PITNBT,  v.  0.  On  i>resentatloii  of  this 
bill  to  a  vice  chancellor,  an  order  to  show 
cause  was  granted,  returnable  on  the  26th 
of  October  at  the  chancery  chambers  in  Jer- 
sey City.  On  that  day  the  defendant  Sin- 
clair appeared,  and  by  consent  an  order  was 
made  postponing  the  argument  until  Mon- 
day, the  2d  day  of  November,  and  a  par- 
tial restraint  was  made  ag^alnst  the  defendant 
Sinclair  and  tbe  other  defendants.  On  No- 
vember 2d  the  defendants  filed  the  affidavit 
of  John  A.  Sinclair,  and  leave  was  granted 
to  tbe  complainant  to  file  affidavits  in  rebut- 
tal, which  was  availed  of  by  the  filing  of 
certain  affidavits  on  November  4th.  Argu- 
ments were  bad,  however,  on  the  2d,  and 
I  have  now  to  state  the  result: 

The  complainant,  McGabe,  by  his  Mil, 
(flalms  that  he  entered  Into  a  parol  contract 
Of  partnership  with  the  defendant  Sinclair 
and  the  defendant  Kennedy  for  tbe  Joint 
execution  of  a  piece  of  contract  work,  viz., 
the  rebuilding  of  a  road,  or  of  a  piece  of  a 
road,  In  the  county  of  Hudson,  under  a  con- 
tract wltb  the  board  of  freeholders  of  that 
county,  who  were  made  formal  defendants 
herein;  that  the  contract  was  taken,  by  pre- 
vious arrangement,  in  the  name  of  the  de- 
fendant Sinclair;  that  the  complainant  did 
everything  that  he  agreed  to  do  before  and 
in  the  letting  of  the  contract,  and  in  procur- 
ing the  security  required  therefor;  and  that 
the  defendants  then  Ignored  his  rights  as  a 
partner,  and  excluded  him  from  all  partici- 
pation In  the  Job,  and  disavowed  the  part- 
nership. Tbe  defendant  Slnclab:  admits  the 
original  partnership  agreement,  substantial- 
ly as  stated  by  complainant,  but  denies  that 
the  complainant  i>erformed  the  preliminary 
conditions  upon  which  be  asserts  the  agree- 
ment of  partnership  was  based,  and  as- 
serts bis  right  to  declare  the  contract  at  an 
end,  and  to  exclude  complainant  from  tak- 
ing any  part  in  carrying  out  the  contract 
•with  the  county,  and  from  receiving  any  of 
the  profits.  He  also  declares,  by  his  affida- 
vit, that,  by  agreement  between  himself  and 
Kennedy,  the  letter's  prospective  Interests  In 
tbe  contract  were  abandoned,  and  that  he 
(Sinclair)  is  the  only  party  interested.  The 
comphilnant  does  not  a^  for  a  receiver,  nor 
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In  any  wlM  to  itop  or  laterfece  with  tbe  exe- 
cution and  completion  ot  ttia  woik  nnder 
tbe  contract  wltb  the  county,  btrt  aaks  that 
an  officer  In  the  nataie  of  a  manager  be 
appointed  to  anpervlae  Its  ezeeutloo.  Tbe 
coDtoctloB  of  hie  connsel  in  this  abject  cf  tbe 
case  la,  flrat,  that  the  ramedy  by  an  aetlDO 
at  law  is  Inadequate,  for  several  reasons: 
(1)  He  claims  to  be  entitled  to  a  shure  ct 
the  profits,  and  that  the  amount  cannot  be 
iiscertained  until  tbe  eontcact  Is  complete^, 
and  that  their  aaeertalBment  will  require  an 
intricate  accvuntlng,  wblch  will  be  best  bad 
In  tbla  court  &i  That  the  defendants,  both 
Sinclair  and  Kennedy,  are  nonresident;  Sin- 
clair being  a  resident  of  the  state  of  Miasond, 
and  only  temporarily  resident  in  New  Jersey. 
He  further  urges  that,  in  taUng  an  account- 
ing at  tbe  completion  of  tbe  contract,  he  (tbe 
complainant)  will  be  at  a  disadvantage,  be- 
cause tbe  defendant  Sinclair  will  have  the 
qtportunlty  to  so  manage  the  business  dur- 
ing the  progress  of  tbe  work  that  it  will  be' 
difficult,  if  not  impossible,  to  ascertain  what 
the  actual  profits  are. 

On  tbe  main  point,  I  think  tbe  complain- 
ant's contention  is  reasonable.  I  agree  with 
what  Vice  Chancellor  Grey  said  in  Corned 
T.  Redrew,  60  N.  J.  Bq.  251,  47  Atl.  66,  at 
page  254,  60  N.  J.  Eq.,  page  68,  47  Aa: 
"Suing  at  law  before  ascertaining  whether 
there  were  profits,  and  to  what  amount,  his 
claim  would  lack  tbe  elements  of  certainty 
which  the  law  courts  require.  An  accounting 
of  all  tbe  transactions  of  the  business  would 
be  necessary,  and  this  the  mods  of  procedure 
In  those  courts  is  unfitted  to  acoompllsb." 
As  complainant.  If  be  succeeds  in  bis  pres- 
ent sni^  cannot  be  placed  on  a  lower  basis 
ot  right  than  that  ot  an  -employ^  whose 
compensation  depends  upon  a  share  of  tbe 
profits,  he  is  brougbt  within  the  principle  Of 
Hargrare  v.  Conroy,  10  N.  J.  Eq.  283,  and 
the  case  of  Cornell  t.  Bedrow,  supra. 

Looking  new  Into  ^e  affidavits:  It  ap- 
pears: That  the  complainant  la,  and  for 
many  years  has  been,  doing  business  as  a 
contractor  for  publU:  work  in  Jersey  City, 
and  that  he  is  wel)  acquainted  with  tbe  facili- 
ties for  and  cost  of  doing  such  work.  That  be 
Is  also  engaged  in  business  with  a  Mr.  McMen- 
niman,  of  Jersey  City,  under  tbe  business 
name  of  the  Union  Stone  Company,  with  its 
headquartors  in  Jersey  City.  The  business 
of  the  firm,  apparently,  la  to  deal  in  building 
stone.  That  the  specifications  for  building 
the  road  In  question  were  on  file  in  the  prop- 
er office  of  the  county,  and  advertisements 
were  made  by  tbe  freeholders  for  perform- 
ing the  work.  That  Sinclair  was  a  compara- 
tive stranger  in  Hudson  county,  but  desirous 
of  making  a  bid  for  tbe  work  in  question. 
That  a  conf  er^ce  was  bad  between  him  and 
complainant,  and  more  or  less  with. Mr.. Mc- 
Mennlman,  representing  complainant.  That 
Kennedy  was  engaged  in  business  in  New 
York  City,  in  furnishing  supplies— presum- 
ably tools  and  machinery— used  by  contract- 
ors like  complainant  and  Sinclair.    That  an 


agreement  waa  made  between  tbe  thEe«  that 
a  bid  should  be  made  by  Sinclair  la  his  own 
name;  that  complainant  should  assist  him  in 
fixing  the  prices  to  be  inseirted  In  tbe  bid. 
which  was  on  a  blank  furnished  by  the  coun- 
ty, apecifyUg  the  rat^a  per  cubic  yard  for 
the  dtVerept  patta  bf  tbe  work;  that  oom- 
ylalnaot  ihould  furnish  the  necessary  ■ozatjr, 
{Inst  for  tbe  bid,  and  afterward  for  the  coo- 
tract,  If  awarded  to  Sinclair;  that  each  of 
tbe  three  should  furnish  one-third  of  the  nec- 
essary working  capital,  and  share  equally 
In  the  profits  and  losses,  if  any.  That,  in 
pvnuance  of  this  ooatiact,  f^mplalnant  did 
(omisb  Sinclair  with  important  information, 
necessary  in  order  to  make  an  intelligent  and 
safe  bid;  assisted  him  in  finding  material  for 
the  neoessary  filling  under  the  contract,  and 
i  ascertaining  the  cost  of  it,  and  actually 
:  asslflted  him  in  filling  out  the  blanks  in  the 
I  printed  form  for  the  bid,  which  printed  forms 
i  were  famished  by  the  county  ofl^lals.  That 
I  he  famished  what  Is  called  the  "proposal 
bondamra,"  and  also  the  names  of  two  sure- 
ties, who  severally  signed  and  justified  the 
printed  affidavit  annexed  to  the  printed  form 
of  bid;  and  while  tbe  bid  was  under  consid- 
eration by  tbe  board  of  freeholders,  com- 
plainant, by  bis  partner,  McMennlman,  on 
inqnlry  from  one  of  the  freeboldera  as  to  tbe 
personality  of  Mr.  Sinclair,  the  bidder.  In- 
formed the  freeholder  that  complainant  was 
interested  in  Mr.  Sinclair's  bid.  After  tbe 
bid  was  acc^ed,  for  ^me  reason  which 
does  not  clearly  appear,  the  two  gentlemen 
who  Jnstlfled  as  sureties  on  Mr.  Sinclair's 
bond  were  sot  used  for  that  purpose,  but 
complainant  Introduced  Mr.  -Sinclair  to 
Messrs.  Queen  &  Tennant,  connael  in  Jersey 
City  for  tbe  National  Surety  Company  of 
New  York  City,  which  company  was  au- 
thorized to  act  as  surety  in  the  state  of  New 
Jersey,  and  who  (Messrs.  Queen  ft  Tennant) 
keep  on  hand  blank  applications  to  such  com- 
pany, to  be  filled  out  and  signed  by  jper- 
■cms  desiring  the  company  to  Join  as  surety 
for  tbe  applicant  on  any  bond  or  undertak- 
ing. 

Up  to  this  point  there  is  little  dispute  be- 
tween the  parties  as  to  the  facts,  but  from 
this  pcdnt  on  the  dispute  is  radical. 

The  affidavits  on  the  part  of  the  complain- 
ant tend  to  show  that,  anticipating  that  the 
surety  company  would  require  a  counter  bond 
or  indemnity  bond,  he  made  arrangements 
with  a  Mr.  A.  H,  Woodward,  of  Newark,  N. 
J.,  a  man  of  competent  means,  to  become 
sneb  counter  surety  to  tbe  surety  company, 
and  that,  when  he  went  with  Mr.  Sinclair 
to  the  office  of  Messrs.  Queen  &  Tennant,  he 
gave  them  the  name  of  Mr.  Woodward  as 
counter  surety,  to  be  inserted  in  the  blank 
left  for  that  purpose  In  the  application,  and 
it  was  so  inserted,  and  the  application  was 
otherwise  filled  out  by  tbe  Insertion,  at  Sin- 
doll's  dictation,  of  answers  to  certain  print- 
ed questions  put  to  him  as  to  his  means  and 
responsibility;  that  tbe  application  was  then 
placed  in  an  envelofte,  addressed  to  the  sure- 
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ty  comt>aiiy,  and  handed  to  Mr.  Sinclair,  who 
promised  to  go  directly  to  the  office  of  the 
surety  company,  In  New  York  City,  and  make 
to  it  the  formal  application.  If  he  had  done 
BO,  according  to  the  regular  course  of  busi- 
ness, the  company  would  have  taken  the  ap- 
plication Into  consideration,  and  referred  the 
question  of  responsibility  of  the  proposed 
counter  surety  to  their  counsel  in  New  Jer- 
sey, Messrs.  Queen  &  Tennant.  Mr.  Sinclair, 
however,  did  not  take  the  application  to  the 
surety  company,  but,  according  to  his  own 
affidavit,  then  and  there  decided  to  have 
nothing  more  to  do  with  complainant,  and, 
with  the  aid  of  Mr.  Kennedy,  made  an  ap- 
plication to  and  obtained  surety  on  his  bond 
from  another  company,  and  undertook  the 
enterprise  on  his  own  account  He  swean 
that  the  complainant  did  not  advance  bis 
share  of  the  funds  necessary  to  commence 
the  enterprise.  In  point  of  fact,  there  was 
no  occasion  to  advance  any  until  the  bond 
was  perfected  and  the  contract  signed.  In 
point  of  fact,  no  request  was  made  to  com- 
plainant to  furnish  any  money.  There  is  evi- 
dence that  inquiry  was  made  of  Mr.  McMen- 
nlman,  In  behalf  of  Mr.  Sinclair,  whether 
complainant  was  ready  to  put  In  any  money, 
and  the  reply  was  given  in  the  affirmative. 
It  appears  by  affidavits  on  the  part  of  the 
complainant  that  he  was  ready  and  willing 
to  procure  his  friend  Mr.  Woodward  to  sign 
the  counter  surety  bond,  and  was  Inquiring 
for  two  or  three  or  more  days  of  Sinclair, 
and  also  of  Kennedy,  the  result  of  bis  visit 
to  the  National  Surety  Company,  and  was  put 
0)1  with  evasive  answers.  The  excuse  given 
by  Sinclair  for  refraining  from  completing 
the  application  to  the  National  Surety  Com- 
pany was  that  he  was  satisfied  that  the  state- 
ment of  his  own  pecuniary  responsibility 
therein  contained  was  so  disparaging  that 
the  application  would  not  be  entertained.  It 
does  not  state  that  he  so  informed  complain- 
ant. I  think  the  excuse  Is  entirely  Insuffi- 
cient It  overlooked,  and  In  fact  his  affidavit 
Ignored,  the  circumstance  that  the  name  of 
the  proposed  counter  surety,  or,  as  It  Is  call- 
ed by  counsel,  an  "Indemnlfler,"  was  named 
In  the  application;  and  it  was  his  duty,  In 
Justice  to  complainant,  to  present  the  appli- 
cation, and  to  put  to  actual  proof  the  ability 
of  complainant  to  furnish  security.  It  la 
significant  In  this  connection,  that  he  found 
no  difficulty  In  procuring  a  bond  from  another 
surety  company  without  an  Indemnlfier.  The 
conduct  of  the  defendant  In  this  behalf,  as 
stated  by  himself,  and  viewed  in  the  light 
of  other  either  admitted  or  well-established 
facts,  raises  a  strong  suspicion  of  bad  faith 
on  his  part  He  had  received  and  enjoyed 
the  benefit  of  the  great  experience  and  su- 
perior knowledge  of  the  complainant  and  of 
his  friend  McMennlman  In  ascertaining  what 
figures  it  would  be  safe  to  name  in  his  bid 
for  the  work,  and  also  their  assistance  In  In- 
ducing the  board  of  freeholders  to  recognize 
him  as  a  proper  party  to  undertake  the  con- 
tract: and,  having  obtained  the  contract,  he, 


without  any  Just  cause  that  can  be  found 
disclosed  by  the  case,  repudiated  the  contract 
with  the  complainant  for  a  Joint  enterprise, 
and  attempted  to  exclude  him  from  any  par- 
ticipation theiteln.  This,  It  seems  to  me,  gives 
the  complainant  a  meritorious  case,  and  en- 
titles him  to  the  aid  of  this  court 

Counsel  for  defendant  contends  that  there 
never  was  any  actual  partnership  contract 
entered  into  between  the  parties,  or  that  If 
there  were.  It  never  became  a  partnership 
In  prsesentl.  But  I  think  the  admitted  facts 
in  the  case  are  against  him.  The  enterprise 
In  which  they  engaged  was  not  strictly  a 
partnership,  but  simply  a  Joint  enterprise,  in 
which  each  was  to  furnish  an  equal  amount 
of  the  working  capital,  and  devote  his  time 
and  attention  to  Its  execution.  There  was  a 
complete  meeting  of  the  minds  as  to  the  part 
each  should  take  in  the  work,  and  the  share 
each  should  have  In  the  proceeds,  and  the 
burdens  each  should  bear.  The  defendant 
asserts  that  the  right  of  the  complainant  to 
a  share  In  the  enterprise  depends  on  his  per- 
forming certain  preliminaries,  to  wit,  fut^ 
nlshlng  the  bond.  His  duty  to  assist  the  de- 
fendant In  procuring  bis  bond  Is  not  denied 
by  the  complainant  But  an  Important  ques- 
tion In  all  these  cases  Is,  has  the  contract 
been  partly  performed— has  the  business  been 
entered  upon?  Now,  a  part  of  the  business 
In  this  case  was,  first,  to  ascertain  and  agree' 
upon  a  proper  and  safe  bid  to  be  made,  and 
In  this  the  evidence  satisfies  me  that  the  com- 
plainant did  his  full  share.  Next  to  see  to 
It  that  the  board  of  freeholders  would  find 
In  Mr.'  Sinclair  an  acceptable  bidder.  In  this 
complainant  did  his  full  share.  Next  In  pro- 
curing a  proper  bond  to  the  board  of  free- 
holders. In  this  complainant  did  his  full  and 
proper  share.  This,  in  my  Judgment,  was  all 
partnership  work,  so  that  the  parties  actually 
entered  upon  the  partnership  business,  and 
the  complainant  took.part  In  It  Now,  under 
these  circumstances,  the  mere  fact  that  a  con- 
tract In  writing  was  never  signed  does  not 
prevent  the  actual  existence  of  the  partner- 
ship, and  the  fact  that  the  complainant  did 
not— even  If  he  had  been  asked  to,  as  he  was 
not— furnish  a  share  of  the  cash  necessary 
to  launch  the  enterprise,  is  Insufficient  to  de- 
stroy his  Interest 

The  case  of  Hartman  v.  Woehr,  18  N.  S. 
Eq.  383,  decided  by  Chancellor  Zabrlskle,  Is 
an  Instance  of  this  kind;  and  the  case  of 
Durant  v.  Rhener,  26  Minn.  362,  4  N.  W.  610, 
Is  also  a  striking  Instance.  In  the  Minnesota 
case  it  was  agreed  between  D.  W.  &  Co. 
and  R.  that  R.  was  to  prepare  ice  for  the 
Southern  market,  and  D.  W.  &  Co.  wwe  to 
furnish  the  n;oney,  and  were  to  go  South 
and  look  over  the  market,  and  ascertain 
whether  it  was  safe  to  pro'ceed,  and,  after 
doing  so,  wrote  to  B.  to  prepare  the  Ice^  but 
failed  to  furnish  the  money,  though  they 
were  ready  to  do  so 'when  called  upon;  and 
R.  proceeded  to  put  up  the  Ice,  and  sold  It 
at  a  profit  of  $2,500.  It  was  held,  In  an  action 
for  an  accounting  brought  by,  D.  W.  &  Co. 
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tbat  a.  partnership  In  prBBsenti  was  formed, 
and  not  one  to  begin  on  tlie  sending  of  the 
notice  and  the  payment  of  the  money.  Sin- 
clair, in  Ilia  affidavit,  complains  that  com- 
plainant was  dilatory  in  rendering  proper  as- 
sistance in  the  procuring  of  a  surety  on  Us 
bond.  The  bill  and  affidavits  do  not  disclose 
what  the  requirements  of  the  law  a,nd  the 
advertisements  for  bids  were  in  tliat  behalf, 
nor  do  they  disclose  the  practice  of  the  board 
of  freeholders  with  regard  to  bonds;  but  the 
cQpy  of  the  bid  and  papers  annexed,  which 
are  annexed  to  the  bill,  indicate  that  the  ad- 
vertisement called  for  bonds  with  two  sure- 
ties of  the  county  of  Hudson  in  the  sum  of 
$lu.O0O  each,  and  these,  as  I  liave  stated, 
were  furnished  by  complainant,  and  duly 
Justified  as  to  their  sufficiency  on  .the  blank 
annexed  to  the  bid. 

It  appears  by  the  affidavit  of  Sinclair  that 
the  first  bond  wliich  he  presented,  when  he 
signed  the  contract,  was  for  515,000,  and 
that  it  was  afterwards  raised  to  $55,000,  I 
understood;  and  it  was  stated  at  the  argu- 
ment that  tills  was  done  in  pursuance  of 
some  rule  of  the  State  Department  regulat- 
ing the  disbursement  of  the  state  appropria- 
tion for  county  roads.  There  are  statements 
in  the  affidavits  which  indicate  tbat  the  com- 
plainant ascertained  shortly  after  the  bid 
was  made  that  a  bond  in  a  larger  penalty 
than  tliat  mentioned  in  the  advertisement 
would  l>e  required,  and  that  ills  two  sureties 
whom  he  had  offered  would  not  be  able  to 
Justiry  in  amount  sufficient  to  meet  it;  and 
he  looked  about  for  a  substitute  in  Hudson 
county,  and  finally  adopted  the  plan  of  pro- 
curing a  bond  from  a  surety  company,  and 
indemnifying  that  company  in  manner  al- 
ready stated.  This,  It  appears,  occupied  five 
days  after  the  bid  was  accepted,  and  I  in- 
fer that  the  bond  should  have  been  filed  and 
the  contract  signed  not  later  than  the  last 
of  the  five  days,  via.,  August  11,  1903.  On 
the  morning  of  that  day,  Sinclair  was  fur- 
nished with  the  material  with  which  to  ap- 
ply for  and  procure  the  bond  of  the  National 
Surety  Company.  It  is  quite  clear  from  the 
evidence  that  Mr.  Sinclair  did  not  perfect 
tils  bond  on  that  day,  and  ttiat  no  advan- 
tage was  taken  of  him  on  tliat  account  by 
the  board  of  freeholders.  In  fact,  it  was 
stated  by  tbelr  counsel  at  the  argument  that 
It  was  not  the  practice  of  the  board  to  en- 
force with  strictness  the  time  within  which 
to  file  the  bond  and  sign  the  contract 

The  complainant  disclaims  any  desire  to 
interfere  with  the  progress  of  the  work,  and 
expresses  his  willingness  and .  readiness  to 
Join  with  Sinclair  on  the  original  terms;  pay- 
ing his  share  of  the  working  capital,  and 
doing  his  sliare  of  the  work.  Expecting  that 
Sinclair  will  decline  this  offer,  as  he  does, 
complainant  aska  the  court  to  appoint  wliat 
is  known  in  the  lx>oks  as  a  "manager"  (2 
Lindley  on  Partnership  [2d  Am.  Ed.  1888]  p. 
546  et  seq.),  with  instructions  not  to  inter- 
fere with  the  work,  or  with  Mr.  Sinclair's 
management  of  It^  but  to  handle  the  receipts 


and  attend  to' and  audit  the  payments.  I 
am  not  sure  that  such  an  appointment  would 
work  any  injury  to  the  defendant,  or  inter- 
fere with  tile  completion  of  liis  contract,  but 
it  would  be  attended  with  considerable  ex- 
pense; and  I  propose  and  will  advise  an  or- 
der which  will  avoid  that  expense,  and  will 
at  tlie  same  time,  I  think,  reasonably  in- 
sure the  complainant  against  any  fraud  that 
Sinclair  may  attempt  to  practice  upon  liim. 
I,  will  advise  an  order  ttiat  the  defendant 
shall  submit  to  complainant,  or  to  such  at- 
torney or  agent  as  complainant  may  appoint, 
a  list  of  all  payments  which  he  proposes  to 
make,  before  making  the  same,  and  give  com- 
plainant an  opportunity  to  make  copies  there- 
of. Tills  list  shall  contain  the  names  of  the 
persons  to  whom  payments  may  be  made, 
and  also  the  consideration  for  such  pay- 
ments. It  will  hiclude,  of  course,  a  pay  roll 
of  all  laborers  and  employes;  and  with  it 
must  be  submitted  the  bills  cif  all  imple- 
ments and  materials  purchased  and  repairs 
done,  and  generally  give  to  the  complainant 
such  information  of  the  details  of  the  busi- 
ness as  he  would  be  entitled  to  have  If  be 
were  an  acting  partner  in  the  enterprise. 
Such  Information  must  be  given  to  the  com- 
plainant as  often  as  he  may  require  the 
same,  not  exceeding  once  a  week.  In  the  ab- 
sence of  agreement  between  the  parties,  the 
information  will  be  given  at  the  office  of  one 
of  the  special  masters  of  this  court,  under 
whose  aupervlsion  the  order  will  be  exe- 
cuted. 

It  was  admitted  by  counsel  that  the  con- 
tract provided  for  the  retention  of  20  per 
centum  of  the  contract  price  until  the  work 
was  completed  and  accepted,  and  for  the 
retention  of  6  per  centum,  or  one-fourth  of 
the  said  20  per  centum,  for  six  months  long- 
er, to  answer  any  defects  which  might  be 
developed  by  the  use  of  the  road  in  that 
time.  It  seemed  to  be  understood  tliat  the 
whole  of  that  6  per  centum  would  probably 
be  absorbed  for  that  purpose,  so  that  the  on- 
ly reliable  amount  retained  was  the  15  per 
centum  of  the  whole  contract  price.  If  the 
profit  on  the  contract  turns  out  to  be  45  per 
centum  of  the  whole  contract  price,  com- 
plainant's one-third  would  be  covered  by  that 
retained  percentage.  Hence  I  see  no  reason 
to  enjoin  the  receipt  by  Sinclair  of  the  pay- 
ments which  shall  be  made  in  the  due  course 
of  the  execution  of  the  contract,  and  the  re- 
straining order  will  stand  as  against  his  an- 
ticipating or  assigning  or  in  any  way  pledg- 
ing the  final  payment  of  20  per  centum. 


(99  Me.  108) 
RETNOIiDS  T.  WHITTEMORE. 
(Supreme  Judicial  Court  of  Maine,    Hay  27, 
1904.) 

BAHKEDPTCT— DISCHABQB— WHIN  NOT  A  BAB— 
CBEDITOB  NOT  SCHEDULED. 

1.  In  a  case  of  voluntary  bankruptcy,  under 
Bankr.  Act  July  1,  1898.  c  541,  {  17,  cl.  8,  30 

f  L  See  BanlEruptc7,  voL  t.  Cat  Die.  |  m. 


Digitized  by 


Google 


416 


68  ATLAMTIO  BE2POBTBB. 


(H«b 


Stat.  551  [0.  B.  Comp.  St  1901,  p.  3428],  if  a 
debt  warn  not  scheduled,  and  the  creditor  had  no 
statutory  notice  nor  actual  notice  of  the  bank- 
ruptcy proceedings  until  after  a  discharge  waa 
obtained,  sucfti  discharge  does  not  bar  the  debt. 

gymonds  t.  Barnes,  69  Me.  191,  and  Hewina 
T.  Whitney,  B8  Atl.  68,  98  Me.  87,  distinKnished. 

(OfBciaL) 

Exceptions  from  Snpreaw  Judicial  Court; 
Franklin  County. 

Action  by  Harry  Bcynolda  against  Honry 
P.  Wtalttemore.  Judgment  for  defendant, 
and  plaintiff  excepts.    Exceptions  sustained. 

Assumpsit  on  account  annexed.  Plea,  gen* 
era]  Issue  with  brief  statement  of  defend- 
ant's discharge  In  bankruptcy,  dated  Septem- 
ber 11,  1901,  on  proceedings  begun  June  8, 
1901.  Beplicatlon  by  plalnUfr  that  tbe  debt 
declared  on  was  not  scheduled  witb  the  cred- 
itor's name  by  tbe  defendant  In  time  for 
proof  and  allowance  before  the  discharge 
was  granted,  and  that  the  plaintiff  had  no 
notice  or  actual  knowledge  of  tbe  proceed- 
ings In  bankruptcy  before  that  time. 

The  court  ruled,  as  matter  of  law,  that  tbe 
action  was  barred  by  the  defendant's  dis- 
charge In  bankruptcy,  and  directed  Judg- 
ment to  be  entered  for  tbe  defendant  Tbe 
plaintiff  was  allowed  his  exceptions  to  the 
ruling  of  tbe  court 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSB,  STBOUT,  SAVAGE, 
and  SPEAR,  JJ. 

B.  Eknery  Pratt,  for  plaintiff.  E.  O.  Green- 
leaf,  for  defendant 

EMERY,  J.  The  question  in  this  case  la 
whether  a  debtor's  discharge  under  the  pres- 
ent bankrupt  law  is  a  bar  to  tbe  provable 
debt  of  a  creditor  whose  name  and  claim 
were  not  included  in  tbe  bankrupt's  schedule 
of  creditors,  and  who  had  no  notice  or  knowl- 
edge of  the  bankruptcy  proceedings  until 
about  six  months  after  the  discharge  was 
granted,  but  within  tbe  year  allowed  by  tiie 
statute  for  proving  debts. 

We  are  constrained  to  the  condnslon  that 
tbe  discharge,  under  these  drcnmstanoes,  Is 
not  a  bar  to  an  action  subsequently  brought 
by  such  a  creditor. 

Tbe  facts  are  these: 

The  debtor  filed  bis  petition  and  was  ad- 
judged a  bankrupt  June  8,  1901,  and  receiv- 
ed his  discharge  September  lltb  following. 
Nettber  tbe  name  of  tbe  plaintiff,  nor  tbe 
debt  due  blm,  was  scheduled  In  the  defend- 
ant's list  of  creditors,  nor  did  he  have  no- 
tice or  actual  knowledge  of  the  proceedings 
until  March  7,  1902. 

The  statute  (Bankr.  Act  July  1,  1898,  e. 
541,  30  Stat  551  [U.  8.  Oomp.  St  1901,  p. 
3428]),  relating  to  debts  not  affected  by  a 
discharge  reads  thus  (debts  not  affected  by 
a  discharge):  "Sec.  17.  *  *  •  (3)  have 
not  been  duly  scheduled  in  time  for  proof 
and  allowance,  with  tbe  name  of  the  cred- 
itor If  known  to  tbe  bankrupt  unless  such 
creditor  bad  notice  or  actual  knowledge  of 
the  proceedings  in  bankruptcy.    •    •    «» 


It  Is  a  fundamental  principle  of  tke  com- 
mon law  that  a  Judgment  of  tlie  eetirt  is  not 
binding  and  does  not  affect  persons  who  art 
not  made  parties  to  proceedings.  Says  Wal- 
ton, J.,  la  Penobscot  B.  B.  Co.  r.  Weeks,  62 
Me.  468:  'Vo  court  can  rightfully  renda 
Judgment  in  a  cause  nntll  It  bas  acqaired 
complete  Jurisdiction  over  the  parties,  tiie 
subject-matter  of  tbe  suit  and  the  process. 
Such  Jurisdlctioa  is  not  acquired  until  the 
defendant  Is  In  some  way  notlfled  of  tbe 
pendeboy  of  tbe  suit  If,  upon  Inspection  of 
tbe  record,  a  Judgment  appears  to  have  been 
rendered  without  such  notice,  it  is  absolute- 
ly void-«  mere  nullity."  And  this  is  an- 
nounced as  a  maxim  of  taatnral  Justice  and 
universal  application  by  Marshall,  C.  J^  in 
Tbe  Mary,  9  Crancb,  126,  3  II  Bd.  678. 

Under  the  Insolvent  law  of  Maine  of  1878* 
we  have  accordingly  held  that  tbe  dismissal 
of  a  petition  in  insolvency  after  an  adjudica- 
tion and  the  issuing  of  a  warrant  sboald  take 
place  only  after  proper  notlae  and  oppor- 
tunity tor  bearing  all  parties  interested.  Me* 
Intire  v.  Bobinson,  81  Me.  683,  18  Ati.  292. 

We  think  that  clause  3,  above  cited,  was 
intended  to  prevent  tbe  Injustice  whicb  oo- 
cnrred  under  tbe  former  bankrupt  law  of 
1867,  and  under  tbe  peculiar  provisions  o( 
which  tbe  courts  found  themselves  compelled 
to  hold  that  a  creditor  who  bad  no  notice  of 
tbe  proceedings  was  tHurred.  Symonds  T. 
Barnes,  59  Me.  191,  8  Am.  Bep.  418,  is  one  of 
tbe  earlier  decisions  of  tbe  kind.  Congress 
must  have  been  aware  of  the  hardship  thus 
occasioned  to  creditors  being  barred  with- 
out notice,  for,  in  an  amendment  In  1874  to 
the  bankruptcy  act  of  1867,  known  as  the 
"Composition  Low,"  it  incorporated  a  provl- 
sion  similar  to  that  of  clause  8. 

Although  creditors  are  allowed  one  year 
after  adjudication,  by  section  57  of  tbe  bank- 
rupt law  (Act  July  1,  1898,  c.  541,  30  Stat 
660  [U.  S.  Oomp.  St  1901,  p.  3443]),  in  whidi 
they  may  prove  their  claims,  an  examination 
of  tUs  section  affords  reason  for  tbe  con- 
clusion to  which  we  have  arrived. 

The  various  purposes  for  which  notices  are 
to  be  given  and  claims  may  be  proved  are 
tbat  creditors  may  be  present  and  attend  (1) 
aii  examinations  of  tbe  bankrupt;  (2)  all 
liearlngs  upon  applications  for  tlw  oonilmia- 
tion  of  compositions  or  tbe  discliarge  «f  l>anlc- 
nqtts;  (8)  all  meetings  of  the  creditors;  (4) 
tile  declaration  and  time  of  payment  of  div- 
idends; (6)  tbe  flimg  of  the  final  accounts  of 
tbe  trustee,  and  the  time  When  and  the  place 
where  they  will  be  examined  and  passed  up- 
on; (6)  tbe  proposed  compromise  of  any  con- 
troversy; and  (7)  tbe  proposed  dismissal  of 
the  proceedings. 

It  will  be  seen  that  these  statute  provl- 
slons  are  Intended  to  cover  tbe  two  branches 
of  all  proceedings  in  bankruptcy  cases,  vis, 
(1)  tbe  question  relating  to  tbe  discharge; 
and  (2)  tbe  questions  relating  to  tbe  admin- 
istration of  tbe  assets.  Creditors  may  de- 
sire, as  is  their  right,  to  be  beard  upon  both 
or  only  one  of  tbe  questions.    Tbey  may  die- 
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■tre.to  be  btaxAi  onijc  ivon  t}i«  qqestloii  o( 
the  bankiapfft  exAOUn^Uoa  and  dlachacget 
That  is  an  Important  matter  In  many  caaea. 
and  tbe  rights  <|f  credltora  should  be  ^rell 
guarded  ta  this  respect  It  cannot  be  ac> 
compUabed,  or  tbe  puruQse  of  tbe  st^ute  f  ulr 
filled,  OBless  the  ciedltoc  is  duly  notified ;  and 
tt  Is  not  a  forced  preaumption  that  creditors 
whose  names  are  omitted  from  tbe  baolc- 
rupf  a  schedules  sue  not,  generally  speaking, 
likely  to  get  knovJedge  of  the  proceedings 
In  season  to  be  heard  before  tl(e  discbarge  Ut 
granted. 

With  this  view  ef  tba  statute,  we  think 
that,  while  a  creditor  may  take  the  entire 
year  to  determine  whether  the  assets  of  the 
eatate  will  be  sattdent  to  warrant  pirovlng 
his  dalm,  and  thereby  assenting  to  the  dis- 
charge, Oongresct  Intended  to  protect  credit- 
ors who  desire  to  be  heard  upon  the  matter 
of  the  bankrupt's  examination  and  discharge^ 
t>y  requiring  his  name  and  the  amount  of 
Us  claim  to  be  scheduled;  otherwise  the 
creditor,  not  having  notice  or  knowledge  of 
the  proceedings  prior  to  the  discharge,  shall 
not  be  barred. 

In  this  case  the  plaintiff's  debt  was  not 
scheduled  at  all,  and  the  ptelatUt  bad  no 
notice  or  actual  knowledge  of  the  proceed- 
ings In  bankruptcy  until  after  the  discharge 
was  obtained.  We  think  the  statute  excepts 
his  debt  from  the  operation  of  the  dlscharga. 
This  was  the  decision  in  Columbia  Bank  r. 
Birkett,  174  N.  T.  U2,  66  N.  B.  652,  Where 
precisely  the  same  question  was  presented 
and  considered.  We  have  found  no  decision 
to  the  contrary. 

It  should  be  noted  that  onr  decision  tkere^ 
Uke  that  in  the  case  cited,  la  based  entirely 
on  the  peculiar  language  of  the  present 
United  States  bankruptcy  statute.  It  does 
not  at  all  conflict  with  our  decision  In  Bew- 
fns  T.  Whitney,  9»  Me.  87,  6S  Atl.  69,  which 
la  based  entirely  on  the  very  difFerent  lan- 
guage of  onr  state  Insolyency  atatnte. 

Tbe  presiding  jastlce  haTlng  ruled  that  the 
debt  was  barred  by  the  discharge,  the  entry 
must  be: 

Kzceptions  sustained. 

a>  M»  78) 

ATWCX)D  T.  CITX  OF  BIDDEFORD. 

(Supremo  Judicial  Court  of  Maine.     May  2^ 
1804.) 

amjLiim  and  oasmoN  sbwebs— ooRSTBinrnoii 

BT  UTJNICIFAI.  OmCEBS— KU18A.II0S— 
UABIUTT  OW  OITT. 

1.A  city  in  Its  corporate  capacity,  without 
•pecial  charter  privileges,  is  not  -invested,  either 
by  statutory  provisions,  or  bv  the  exercise  of 
the  authority  necessarily  Incident  to  the  dis- 
diarge  of  Its  corporate  rights  and  the  perform- 
ance of  its  duties,  with  the  power  to  lay  out 
and  construct  drains  and  sewers  in  such  a  man- 
ner aa  to  impose  any  legal  liability  upon  tlie 
city  for  a  nnisance  created  thereby. 

2.  There  is  no  general  statute  in  this  stat^ 
conferring  upon  a  city  in  a  corporate  capacity 
any  authority  to  lay  out  and  construct  sewers 
and  drains.  There  is,  on  the  other  hand,  an 
axpress  provision  of  the  statute  wiueti  lodges 
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thJa  p<nwr  in  the  hands  of  tba  municipal  on- 
osrs.    Rev.  St.  1903,  c.  21,  I  2. 

8.  Held,  that  the  act  of  the  city,  in  Its  cor- 
porate capacity,  in  laying  out  and  constructing 
sewers,  which  creates  a  nuisance  upon  ths  plain- 
tiff's kind,  aa  alleged  in  his  writ,  was  ultrs 
vires,  and  therefore  void.  The  city  cannot  be 
made  liable  for  such  an  unauthorized  act. 

(OfficiaU 

Kxceptiona  from  Supreme  Judicial  Court, 
Xork  County. 

Action  by  Charlea  B.  Atwood  against  tbe 
city  of  Biddetord  for  damages  for  unlaw- 
fully constructing  sewera  on  plaintiff's  prem- 
ises. Demurrer  to  the  complaint  sustained, 
and  plaintiff  excepta    Bxceptiona  overruled. 

Argued  before  WISWBLL,  C.  J.,  and 
WUITEHOUSJED,  STBOUT,  POWSRS.  and 
SFBAB.  JJ. 

Robt  B.  Seldel  and  O.  Wallace  Harmon, 
for  plaintiff.  John  F.  Bumbam,  City  Sol., 
for  defendant 

SPE^AB,  J.  This  case  Involves  an  action 
of  tort  agalnat  the  city  of  Blddeford  in  its 
corporate  capacity,  and  comes  up  on  demur- 
ter. 

The  plaintiff  aUegea  that  the  "defendant 
has,  without  lawful  authority,  and  against 
tbe  wishes  and  contrary  to  the  rights  of  the 
plaintiff,  constructed  and  now  maintalBs 
divers  sewers,  and  connected  the  same  with 
said  brook,  and  which  thereby  empty  their 
contents  into  said  brook  at  divers  points 
al)ove  the  land  of  the  plaintiff."  He  also 
avers  that  by  reason  of  the  wrongful  acts 
of  the  city,  the  watw  of  the  brook  became 
polluted  and  defiled,  apd  thereby  created  a 
uutsance  upon  his  land.  The  demurrer  ad- 
mits the  truth  of  the  above  allegation,  but 
denies  that  It  sets  out  any  legal  cause  of  ac- 
tion against  tbe  city. 

The  demurrer  must  be  sustained.  In  com- 
ing to  this  conclusion,  we  may  assume,  for 
the  purposes  of  this  case,  that  the  action  oif 
the  city  -was  dtdy  authorized  by  the  city 
council.  This  at  oaoe  raises  the  question 
whether  a  city,  in  Ita  corporate  capacity, 
without  special  charter  privilegea,  la  invent- 
ed, either  by  statutory  provision  or  by  the 
ezercias  of  the  authority  necessarily  incident 
to  tbe  discharge  of  its  corporate  righta  and 
tbe  performance  of  Ita  duties,  with  power  to 
lay  out  and  construct  drains  and  sewera  in 
'Such  a  manner  as  to  impose  any  legal  lia- 
bility upon  the  dty  for  a  nuisance  created 
thereby. 

We  find  no  general  atatnte  in  thla  state 
conferring  upon  a  dty  in  Its  corporate  ca- 
pacity any  authcwity  to  lay  out  and  construct 
sewers  and  dralna  Tb&n  la,  on  the  other 
hand,  an  expresq  provision  of  the  statute 
which  lodges  this  powir  in  the  hands  of  the 
municipal  offlcersL  Bev.  St  1908,  &  21,  i  2, 
contains  this  piovlBlon,  as  it  stood  when  this 
action  was  brought:  "Tbe  municipal  o£acen 
of  a  town,  or  a  committee  duly  chosen  by 
tbe  town,  may,  at  the  expense  of  the  town, 
construct  public  drains  or  sewers  along  or 
across  any  public  way  tbareln;  and  throqgb 
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any  lands  of  persons  or  dorporatlons,  when 
tjiej  deem  It  necessary  for  public  coDveif 
lence  or  bealtb;  but  neither  tlie  municipal 
officers  of  the  town,  nor  such  committee, 
shall  constmct  any  public  sewer  therein  until 
the  same  shall  be  authorized  by  vote  of  said 
town,  and  an  appropriation  made  for  the 
purpose;  and  when  constructed  such  sew- 
eris  shah  be  ander  the  control  of  the  munic- 
ipal officers."  It  will  be  observed  that  this 
jproTision  of  the  statute.  Instead  of  placing 
this  authority  In  the  power  of  the  city  coun- 
cil, has  expressly  conferred  it  upon  the  mo- 
nicipal  oftlcers— an  entirely  distinct  tribunal, 
although  the  municipal  officers  In  a  dty, 
composed  of  the  mayor  and  aldermen,  may 
be  a  constituent  part  of  the  city  council. 
But  their  action,  to  be  of  any  avail,  must  ba 
separate. 

"It  Is  true,  as  contended,  that  the  mu- 
nicipal officers  are  a  part  of  the  government 
and  as  such  assented  to  the  building  of  the 
drain.  But  to  act  as  a  distinct  and  sepa- 
rate body  Is  one  thing;  for  the  same  persons 
to  act  in  connection  with  and  as  a  part  of 
another  body  is  another  and  a  very  different 
thing.  A  drain  cannot  have  the  sanction  of 
the  statute  unless  it  Is  built  by  the  authority 
and  under  the  sole  responsibility  of  the  body 
therein  provided,  and  in  pursuance  of  the 
provisions  therein  prescribed "  Darling  v. 
Bangor,  68  Me.  110. 

"There  Is  no  general  statute  authorizing 
towns  In  their  corporate  capacity  to  lay  out 
or  construct  drains  or  sewers,  as  tbere  la 
respecting  ways.  It  Is  only  when  such 
drains  have  been  constructed,'  and  persona 
bare  paid  for  connecting  with  them,  that 
the  town  becomes  responsible  In  regard  to 
maintaining  and  keeping  the  same  in  repair, 
and  assumes  responsibilities  in  reference 
thereto."  Bulger  v.  Eden.  82  Me.  355,  19 
Atl.  829,  9  Lk  R.  A.  205.  And  after  aU  this, 
the  authority  over  sewers  and  drains  still 
remains  In  the  hands  of  the  municipal  offi- 
cers by  the  express  provision  of  the  statute 
Which  provides^  in  the  last  clause  of  section 
2,  supra,  "and  when  constructed  such  sewers 
shall  be  under  the  control  of  the  municipal 
officers."  That  dtles  and  towns  have  no 
statutory  authority  empowering  them  to  lay 
out  and  construct  sewers  and  drains  is  too 
well  established  to  require  further  citation. 

Our  courts  have  also  iield  that  the  author- 
ity of  cities  and  towns  incident  to  the  di»- 
charge  of  their  municipal  duties  does  not 
extend  to  the  laying  out  and  construction  of 
sewers  and  drains.  "Provision  being  made 
by  general  statute  law  for  the  laying  out 
and  construction  of  public  drains  and  sewera 
by  the  municipal  officers., no  such  authority 
can  properly  be  claimed  as  necessarily  In- 
cident to  the  town  In  the  exercise  of  its  cor- 
porate powers,  or  the  performance  of  its 
corporate  duty.  The  municipal  officers  In 
the  performance  of  these  duties,  and  In  the 
exercise  of  the  authority  with  which  they 
are  Invested  by  general  law.  act,  not  as 
agents  of  the  town,  but  as  public  officers. 


deriving  their  powar  from  tlie  sover^gn  an- 
tbority."  Bulger  v.  Bden,  82  Ma.  866^  18 
Atl.  830,  9  L.  B.  A.  205. 

The  case  at  bar.  In  respect  to  both  tba 
facts  and  the  law,  comes  clearly  within 
Lemon  v.  City  of  Newton,  134  Mass.  478.  In 
tbat  case  the  statement  of  facts  shows  that 
'^e  brook  in  question  was  a  natural  water 
course  which  ran  through  the  most  populous 
portion  of  Newton,  and  over  the  plaintiff's 
land  Into  the  Charles  river";  that  the  town 
at  a  legal  meeting  authorized  the  conversion 
of  this  brook  into  a  sewer,  and,  by  virtue 
of  the  authority,  so  converted  It;  that  "the 
plaintiff  contended  and  Introduced  evidence 
tending  to  show  that,  as  a  consequence  of 
this  work,  the  brook  through  bis  land  had 
been  rendered  filthy,  that  his  premises  had 
been  rendered  unhealthy  by  stench  coining 
from  the  brook,"  and  that  "the  defendant 
was  liable  for  such  damages  aa  the  plaintiff 
bad  sustained,"  Although  the  meetings  of 
the  town  authorizing  the  construction  of  tbo 
sewers  were  legal,  yet  the  court  held,  "the 
town  having  no  authority  by  statute  to  lay 
out  snd  construct  drains  or  sewers,  and  such 
authority  not  being  necessarily  Incident  to 
the  exercise  of  Its  corporate  rights  and  the 
performance  of  its  duties,  and  ample  provf- 
sion  having  been  made  for  their  laying  out 
and  construction  by  the  selectmen,  we  are 
of  opinion  that  the  votes  of  the  town,  ex- 
cept perhaps^  that  of  March  10.  1873.  whlcb 
is  unimportant  In  this  case,  are  Illegal  and 
TOid."  The  same  case  holds  "that  the  town 
cannot  be  held  responsible  for  damages  re- 
sulting from  work  done  under  the  authority 
of  Illegal  and  void  votes." 

It  therefore  seems  to  be  well  settled  that 
the  act  of  the  city.  In  Its  corporate  capacity. 
In  laying  out  and  constructing  sewers  which 
created  a  nuisance  upon  the  plaintiff's  land, 
as  alleged  in  bis  writ,  was  ultra  viiea,  and 
therefore  void.  The  dty  earnot  be  made 
liable  for  such  an  unauthorized  act. 

Elxceptlona  sustained.  Demurrer  austaln- 
ed. 


(W  He.  a) 
yORK  T.  INHABITANTS  OF  ATHEN& 

(Supreme  Judicial  Court  of  Maine.    May  25, 
1904.) 

moHWAT— NOTICE  OT  DBnoT— QTrsaTions  loa 

jrtTBT— axCltPTTONS— HEW  TBIAL. 

1.  In  an  action  to  recover  damages  received 
throuKh  a  defect  in  the  highway,  the  defect  re- 
lied upon  and  the  one  specified  in  the  14-da7S 
notice  was  described  as  follows:  "Nomerona 
large  pieces  of  granite  piled  up  along  the  edgt 
and  In  the  wrought  part  of  the  highway,  for  a 
distance  of  two  hundred  feet  southerly  from  th* 
south  end  of  the  bridge  in  the  traveled  part, 
and  on  the  westerl;  side  and  in  the  westerly 
ditch  of  said  highway.  Said  stone  or  pieces  of 
panite  being  from  four  to  ten  and  twelve  feet 
in  length,  and  varying  in  width  and  thicknea 
from  one  to  three  feet.  In  consequence  of  whicb 
the  horse  became  frightened."  add  caused  the 
accident  that  produced  the  injury  complained  of. 

'  lain 

f  L  Sm  Hlshwajrs,  voL  «.  Owit  Die  I  40. 
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^ggfct,  tlwt  a  pnfr  of  tocks  or  any  other  ob- 
stmction,  partly  within  and  partly  without  the 
wrought  part  of  the  way,  the  part  within  oon- 
stitnting  a  defect  per  se,  constitatea  a  defect, 
provided  the  proof  goes  further,  and  dhows  that 
it  ia  calculated,  as  a  whole,  to  present  an  ap- 
pearance that  would  be  likely  to  frighten  ordi- 
nary horses,  and  the  appearance  of  the  object 
is  such  that  it  should  be  reasonably  expected 
by  the  town  that  it  might  naturally  have  that 
effect. 

2.  Held,  that  the  notice  was  sufficient  to  re- 
quire the  submission  to  the  jury  of  the  ques- 
tions of  fact,  first,  whether  a  part  of  the  granite 
was  so  placed  in  the  wrought  part  of  the  way 
aa  to  constitute  a  defect  per  se;  and,  second, 
whether  the  pile  of  roCks,  as  a  whole,  was  cal- 
culated to  frighten  ordinary  horses. 

3.  The  object  of  that  part  of  the  notice  here 
considered  is  simply  to  describe  the  nature  and 
location  of  the  defect.  It  is  not  for  the  court 
to  say  primarily  whether  what  it  describes  is  a 
defect  or  not  That  is  ordinarily  a  question  of 
fact  for  the  jury.  The  province  of  the  court  is 
to  determine  whether  the  notice,  upon  its  face, 
describes  with  sufficient  accuracy  the  nature 
and  location  of  the  defect  alleged  to  warrant  a 
sobmission  to  the  jury  of  the  question  whether 
what  is  described  is  a  defect,  and  the  defect 
claimed. 

4.  Exceptions  will  be'  overruled  for  refusing 
to  give  an  instruction  to  the  jury  when  not  sup- 
ported by  the  testimony  in  the  case. 

5.  It  is  considered  by  the  court,  upon  a  mo- 
tion foe  a  new  trial,  that  careful  reading  of  the 
testimony,  and  an  examination  of  the  photo- 
graphs of  the  locus,  do  not  show  that  the  jury 
so  erred  in  finding  a  verdict  for  the  plaintiff  as 
to  -warrant  its  being  set  aside. 

(Official.) 

liizceptlons  from  Supreme  Judicial  Court, 
Somerset  County. 

Action  by  Racbel  Yotk  against  the  Inhab- 
itants of  Athens.  Verdict  for  plalntlS.  On 
motion  and  exceptions  by  defendant  Over- 
mied. 

Case  to  recoyer  damages  for  Injniy  sus- 
tained by  the  plaintiff  on  the  13tb  day  of 
Jane,  1900,  by  a  defect  In  the  highway  In  the 
defendant  town,  leading  from  Athens  Tillage 
to  Brighton.  The  jury  returned  a  verdict  for. 
the  plaintiff  for  $687.50. 
The  following  was  the  charge  to  the  jury: 
"The  plaintiff  In  this  case,  In  ber  writ, 
complains,  in  substance,  that  on  the  13tb 
of  June,  1900,  as  she  was  traveling  along  a 
country  road  between  Brighton  and  Athens 
—  a  road  which  the  defendant  town  was 
bound  to  keep  in  repair  so  that  It  would  be 
safe  and  convenient  for  travelers  with  their 
teams— that  the  horse,  which  was  being  driv- 
en by  her  husband,  who  accompanied  ber, 
became  frightened  by  numerous  blocks  of 
granite  extending  southerly  from  the  bridge 
along  the  highway  for  a  distance  of  two  hun- 
dred feet,  some  In  the  traveled  path,  and 
some  on  the  edge  or  bank  of  the  road,  and 
some  In  the  ditch,  and  that.  In  consequence 
of  that  fright,  she  was  thrown  from  a  car- 
riage and  received  severe  bodily  Injury. 
That,  I^  substance.  Is  her  complaint,  and  that, 
In  substance,  together  with  some  other  things 
which  the  law  Imposes,  she  Is  bound  to  prove 
by  a  preponderance  of  the  evidence  In  order 
to  establish  her  case.     Now,  In  this  case^ 


there  Is  no  question  made  by  counsel  but 
what  this  was  a  road  that  the  town  of  Athens 
was  to  keep  In  repair.  They  are  bound  to 
keep  their  roads  In  r^alr,  so  that  they  shall 
be  safe  and  convenient  for  travelers  with 
their  horses,  teams,  and  carriages,  but  that 
does  not  mean  absolutely  safe.  Towns,  as 
bas  been  said  to  you,  are  not  Insurers,  and 
the  law  Imposes  no  such  burden  upon  the 
municipalities  of  this  state  as  tbat  they  are 
obliged  to  keep  their  roads  absolutely  safe. 

"They  are  bound  to  keep  them  reasonably 
safe  and  convenient  for  those  who  travel 
upon  them  with  their  teams  and  with  horses 
which  are  reasonably  kind  and  gentle,  safe 
and  broken  to  travel  along  our  public  high- 
ways, and  driven  by  those  who  are  them- 
selves In  the  exercise  of  due  care  at  the  time. 
So  you  see.  In  determining  the  question  of 
whether  a  highway  or  road  is  safe,  within 
the  meaning  of  the  law— and  that  Is  the  defi- 
nition which  I  have  given  you  as  reasonably 
safe— It  Is  necessary  for  yon  to  take  Into  con- 
sideration all  the  attendant  facts,  conditions, 
and  circumstances,  and  determine  whether 
the  road,  under  all  those  circumstances,  was 
reasonably  safe  for  a  traveler. 

"In  the  first  place,  as  I  have  said,  no  ques- 
tion Is  made  In  regard  to  the  road  but  that 
the  defendant  town'  was  bound  to  maintain 
It.  No  question  Is  raised  In  this  case  but 
what  the  plaintiff  was  a  traveler  upon  the 
road— one  towards  whom  that  obligation  was 
due  at  the  time  of  this  alleged  Injury  and 
accident.  It  Is  Incumbent  upon  the  plaintiff 
to  satisfy  you  by  a  preponderance  of  evidence 
that  this  defect  which  she  has  set  up  In  her 
writ  existed  upon  the  face  of  the  earth  sub- 
stantially as  she  has  set  It  out  That  Is,  the 
proof  must  correspond  substantially  to  the 
allegation  In  that  respect  as  to  the  defect 
which  Is  alleged  to  be  numerous  large  blocks 
of  granite  for  a  distance  of  two  hundred  feet 
along  the  highway  and  In  It  and  on  the  west- 
erly side  of  It  south  of  the  bridge.  It  Is  In- 
cumbent upon  ber.  In  order  to  recover,  to 
satisfy  you— always  by  a  preponderance  of 
the  evidence,  which,  you  imderstand,  does 
not  necessarily  mean  by  more  witnesses  than 
are  produced  by  the  other  side  upon  a  given 
point  but  by  evidence,  whether  It  comes 
from  more  or  less  witnesses,  which,  after 
carefully  weighing  and  considering  In  youi* 
mlnds  and  Judgments,  Is  entitled  to  greater  ' 
weight  than  tbat  which  is  opposed  to  It— 
that  those  rocks,  situated.  In  substance,  as 
she  has  described  them  in  her  writ,  frighten- 
ed the  horse  which  was  being  driven  there  by 
her  husband.  If  the  horse  was  frightened  by 
something  else,  then  the  plaintiff  could  not 
recover  In  this  case,  and  upon  tbat  the  par- 
ties, as  you  win  recollect,  are  sharply  at  Is- 
sue. The  plaintiff  claims,  relying  upon  the 
testimony  of  herself  and  her  husband,  upon 
the  conduct  of  the  horse,  and  the  attendant 
circumstances,  that  the  horse  was  frightened 
by  those  blocks  of  granite.  The  defendant 
on  the  other  band,  claims  that  It  was  not  the 
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blocU  of  irninltt,  but  tbat  It  iras  the  bridge 
wUcb  Iilgbtentfd  the  bbi^B»~a  swaying  and 
teetering  of  tbe  bridge,  as  It  has  been  called; 
and  tbe  defendant  also  relies  ispon  the  testi- 
mony of  tbe  plalntUf  and  her  husband  to  es- 
tablish Itis  side  of  that  proposition,  claiming 
that,  when  closely  scanned  and  analysed.  It 
shows  tbat  the  defendant's  contention  Is  cor- 
rect In  that  Tbe  defendant  also  relies  upon 
the  conduct  of  the  horse  and  the  attendant 
circumstances.  It  is  for  you  to  determine 
wtao  is  right  in  regard  to  tliat;  that  is,  what 
Is  tbe  truth  in  regard  to  it  Truth  Is  always 
right  in  cases  between  parties  and  towns,  or 
any  one  else,  and,  unleen  tbe  plaintiff  satis- 
fies you  by  a  preponderance  of  the  evidence 
upon  tbat  branch  of  tbe  case,  then  she  could 
not  recover  in  this  suit 

"As  I  have  already  said  to  you,  If  the  fright 
was  occasioned  by  any  other  causet  no  mat- 
ter If  it  was  a  cause  for  which  tbe  town  was 
liable— by  a  defective  bridge— then  she  could 
not  recover  in  this  case,  because  that  is  not 
the  claim  which  she  has  made  here,  and  for 
various  otber  statutory  reasons.  She  must 
satisfy  you  further  that  those  rocks,  through 
the  fright  of  tbe  horse,  were  the  proximate 
cause  of  the  injury  which  she  received  by 
her  being  thrown  from  the  carriage,  tt  is 
difflcutt  to  define  that  to  you  exactly.  As  a 
general  proposition,  what  the  proximate 
cause  is  depends  very  largely  upon  the  cir- 
cumstances of  each  particular  case,  but  In 
general,  It  is  that  cause  which,  in  unbroken 
and  continuous  sequence,  without  the  inter- 
vention of  any  other  cause,  produced  the  re- 
sult complained  of— one  link  in  tbe  chain  fol- 
lowing another.  Tbat  will  give  you  an  Idea 
which  you  can  apply  to  this  case.  It  is  nec- 
essary, further,  tbat  the  plaintiff  should  sat- 
isfy you  by  tbe  weight  of  evidence  tbat  tbe 
Injury  which  she  received  was  due  to  no 
fault  of  the  borse,  and,  in  this  case,  as  b&t 
husband  was  the  dilver  of  her,  of  tbe  hus- 
band in  driving  a.nd  managing  tbe  horse,  or 
in  the  borse  Itself;  and  there,  again,  tbe  par- 
ties are  at  Issue.  You  see  towns  are  obliged 
to  keep  their  ways  safe  and  convenient  as  I 
have  said  before,  for  travelers  who  are  them- 
selves in  tbe  exercise  of  due  care;  and,  if 
the  injury  happens  through  any  lack  of  due. 
care  on  the  part  of  the  plaintiff,  then  tbe 
plaintiff  cannot  recover.  The  burden  Is  upon 
the  plaintiff  to  satisfy  you  affirmatively— as 
an  affirmative  proposition— tbat  she  was  in 
tbe  exercise  of  due  care,  and  In  this  case  that 
her  husband,  in  driving  tbe  horse  and  man- 
aging the  team,  was  In  the  exercise  of  due 
care,  and  tbat  the  Injury  was  not  due  to  any 
fault  in  the  horse. 

"Some  testimony  has  been  Introduced  as 
to  the  conduct  of  this  horse  upon  other  occa- 
sions. Certain  misconduct  is  claimed  by  the 
defendant— certain  things  whlcb  indicate  tbat 
the  borse  was  an  ugly,  skittish,  and  perhaps 
ill-broken  horse.  Testimony  has  been  intro- 
duced by  the  plaintiff  tending  to  support  her 
claim  tbat  It  was  a  proper  horse  to  drive 


aMmg  dtir  pablie  ibads}  tflat  tt  \^as  kind 
and  g<entle  and  ireesodabiy  safe.  The  de- 
fendabt  a^  yod  tecoilect,  aUw,  in  tbe  sup- 
port of  its  contention  upon  this  proposition, 
calls  your  attention  to  statements '  said  to 
have  been  made  by  Mrs.  Tork  at  tbe  time 
of  the  injury— immediately  afterwards— to 
the  effect  tbat  she  Would  never  ride  after 
tbe  borse  again,  and  tbat  she  would  not  ride 
home  after  the  horse,  and  to  statements  of 
Mr.  York,  alleged  to  have  been  made  by 
bim,  that  be  would  never  ride  after  tbe 
horse  again;  showing,  as  the  defendant 
claims,  tbat  both  tbe  plaintiff  and  the  bus- 
band  at  that  time  knew  tbat  tbe  injury  was 
due  to  some  fault  in  the  horse,  as  not  be- 
ing sufficiently  well  broken,  or  being  sby  or 
skittish,  and  not  reasonably  safe,  kind,  and 
gentle,  and,  at  tbe  very  time  of  the  injury, 
attributed  It  to  that  fact  On  the  other 
band,  you  recollect  the  plalntifTs  position, 
that  even  if  such  expressions  were  made, 
too  much  importance  should  not  be  attached 
to  them;  that  they  would  be  the  natural 
outcome  of  such  an  accident  following,  as 
the  plaintiff  claims,  npon  the  driving  of  even 
a  reasonably  safe,  kind,  and  gentle  horse. 
Well,  what  was  tbe  fact  about  tbat?  Has 
the  plaintiff  satisfied  yon  by  the  weight  of 
evidence  in  regard  to  the  horse  that  tbe  in- 
Jury  was  due  to  no  fault  of  the  horse? 

"I  understand  the  parties  to  -  be  at  Issue 
upon  the  question  of  whether  tbe  plalntifl's 
husband  was  In  the  exercise  of  due  care  at 
tbe  time.  Tbe  burden  is  upon  tbe  plaintiff 
to  satisfy  you  of  tliat  fact  Tbe  husband 
being  the  driver,  and  on  account  of  tbat 
relation  existing  between  them,  any  want 
of  due  care  on  his  part  in'  tbe  driving  or 
management  of  the  borse  would  bar  hex  re- 
covery. Due  care  is  that  care  which  prudent 
men  ordinarily  exercise  undet  blmilar  drcum- 
stances,  or  like  circumstances,  and  the  want 
of  tbat  is  negligence.  Negligence  Is  the 
want  of  due  care.  Now,  the  burden  is  upon 
the  plaintiff  to  satisfy  you  affirmatively  in 
regard  to  the  exercise  of  due  care  on  tbe  part 
of  herself  and  her  husband.  Yon  have  beard 
their  description  of  the  accident— his  descrip- 
tion of  bow  he  drove  and  managed  the  horse, 
and  the  behavior  of  the  horse.  You  will 
consider  all  tbe  evidence  bearing  upon  each 
one  of  these  propositions,  whether  It  has 
been  alluded  to  by  counsel  upon  tbe  one  side 
or  the  other,  or  alluded  to  by  myself.  I  do 
not  Intend  to  allude  in  any  detail  to  tbe  tes- 
timony. 

"On  the  otber  band,  the  defendant  sets  up 
various  matters,  as  I  understand,  ciabaed  to 
show  a  want  of  due  care  on  the  part  of  the 
husband.  There  l8  some  evidence  coming 
from  Mr.  Cushman  tbat  at  one  time,  imme- 
diately after  the  accident  bad  occuijed,  he 
saw  Mr.  York  holding  tbe  reins  with  one 
band;  the  other  band  being  upon  tbe  back 
of  the  wagon,  or  over  the  back  of  the  wagon. 
Of  course,  if  yon  are  Satlsfled  that  that  Is 
tbe  fact  that  may  be  Of  importance  In  yoof 
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minds,  as  tending  to  abow  bow  be  was  drlT> 
in£  at  tbe  time  the  accident  occurred.  I  caQ 
your  attention  to  the  application  of  that  tes- 
timony tn  case  you  become  satisfied  of  the 
fact.  It  is  Important  as  tending  to  show  bow 
be  was  driving  immediately  before,  and  It 
would  be  for  you  to  say,  of  course  tmtb- 
fuUy  and  upon  your  oatbs,  whether  the  man- 
ner of  driving  showed  due  care— sncb  care 
as  prudent  men  ordinarily  exercise  under  like 
drcnmstances.  The  defendant  relies  further 
upon  the  fact,  as  claimed  by  It,  that  Mr. 
York  had  been  over  this  ground  several  times 
before,  since  the  rocks  were  there,  and  knew 
that  tbey  were  there,  and  that,  if  they  were 
objects  such  as  might  reasonably  be  expect- 
ed to  frighten  horses,  be  should  have  known 
of  that  Mr.  York  denies  that,  and  says 
he  never  had  been  over  the  ground  since 
the  rocks  were  there;  and  upon  that  proposi- 
tion there  has  been  the  evidence  of  several 
witnesses  introduced  tending  to  show.  If 
you  believe  tbey  are  correct  In  It,  that  he 
was  at  Athens  at  one  or  more  times  after 
the  rocks  were  there.  Ton  remember  tbe 
Ume  in  reference  to  the  town  meeting,  and 
tiso  tbe  testimony  of  Mr.  Corson  In  regard  to 
the  time  of  the  grange  meeting,  and  the  tes- 
timony coming  from  Mr.  Corson  and  Mr. 
Smtth  tending  to  show  that  he  drove  down 
over  this  road.  Now,  conslderfng  this  testi- 
mony upon  the  question  of  due  care,  and 
yon  will  first  determine  what  the  fact  was, 
and  then,  in  case  yon  find  that  he  did  go 
over  tbe  road,  take  into  consideration  the 
time  of  day  or  night,  as  may  be  proved  to 
yon,  and  the  season  of  tbe  year,  and  deter- 
mine whether  be  obtained  such  knowledge 
of  tbe  location, and  appearance  of  those 
rocks.  In  case  you  find  he  obtained  any,  as 
woold  make  it  a  want  of  due  care  In  bis  part 
to  undertake  to  drive  by  there.  The  defend- 
ant further  urges  upon  this  point  the  fact, 
as  It  claims,  that  from  opposite  the  Hlght 
house,  I  think  It  Is  called,  tfa  the  north  side 
of  tbe  bridge,  as  the  plaintiff  and  her  hus- 
t>and  drove  down  tbe  road  from  Brighton  to 
Atbens,  that  those  rocks  were  all  in  plain 
Tlew,  and  could  have  been  seen,  and  shonld 
have  t>een  heeded  by  tbe  plaintiff  and  tbe 
btuband,  if  they  were  such  objects  as  might 
be  reasonably  expected  to  frighten  a  safe, 
kind,  and  gentle  horse.  Now,  it  Is  important 
fliBt  for  yon  to  take  into  consideration  and 
determine  tbe  fttet,  because  tbe  law  does 
not  allow  a  person  to  dilve  heedlessly  along 
a  blgbway,  and  recover  for  injuries  which 
resulted  from  Ills  own  carelessness  and  heed- 
lessness. He  must  use  tbe  senses  with  which 
nature  has  endowed  him.  It  is  for  you  to 
decide,  nnder  the  facts  as  you  find  tbem— 
ttae  situation  as  it  was— whether  this  plaintiff 
and  her  Irnsband  on  that  evening  did  ex- 
ercise due  care,  providing  the  situation  was 
sucb  as  they  claim  it  to  be.  In  driving  the 
borse  down  by  those  rocks.  If  ttiey  did  not, 
and  any  want  of  due  care  on  her  part  or 
on  bis  part  Itt  that  respect  contributed  to 


the  accident,  she  cannot  recover.  It  is  simply 
one  of  those  unfortunate  things  for  which 
no  one  is  legally  responsible  in  such  an  event 
In  order  to  render  tbe  town  liable,  as  I 
have  said,  she  must  satisfy  you  of  these 
propositions,  and  that  this  line  of  rocks  pre- 
sented an  appearance  which  would  be  likely 
to  frighten  a  l)prse,  and  further,  on  the  ques- 
tion of  notice,  sncb  an  appearance  that  tlie 
town  might  reasonably  expect  sucb  wouM 
be  its  probable  effect;  and  by  the  word 
town'  I  mean  the  municipal  ofScers  whom 
it  is  claimed  had  twenty-four  hours'  actual 
notice  of  tbe  defect,  if  any  there  was. 

"Now,  a  gT«nt  deal  of  testimony  has  been 
Introduced  In  tlils  case  as  to  tbe  exact  loca- 
tion of  these  rocks;  as  to  tlie  width  of  tbe 
traveled  way— of  the  wrought  part  of  tbe 
way— and  its  condition  as  to  smoothness  and 
availability  for  travel.  All  that  it  is  im- 
portant for  yon  to  bear  in  mind,  and  consid- 
er and  determine.  Where  tbe  testimony  con- 
flicts, determine  what  the  fact  is,  becanse, 
as  I  have  said  before,  the  town  is  only 
obliged  to  keep  Its  ways  reasonably  safe 
and  convenient,  and,  in  order  to  determine 
that,  yon  see  yon  most  take  into  considem- 
tlon  all  tbe  circumstances  and  tlw  situa- 
tion as  it  existed  there.  Now,  as  bearing 
npon  that  question,  also,  the  location  of  the 
rocks  may  be  important  as  to  whether  tbey 
were  within  the  traveled  way;  that  is,  while 
not  within  that  part  between  the  wagon 
tracks,  yet  within  that  part  which  was 
wrought  and  intended  and  designed  tor  pub- 
lic travel,  or  as  to  whether  tbey  lay  ontslde 
Of  that,  and  in  tbe  dltcli— some  part  or  some 
portion  of  them.  But  if,  gentlemen,  the 
plaintiff  satisfies  yon  on  all  the  propositions 
which  I  have  named,  by  a  preponderance  of 
tbe  evidence,  then  still  it  is  fbr  yon  to  de- 
termine whether  such  a  condition  as  the 
plaintiff  claims,  taken  In  connection  with  tlie 
other  circumstances  there  in  regard  to  that 
road,  was  In  fact  a  defect— whether.  In  fact 
nnder  all  tbe  circumstances  and  fkets  of 
which  yon  are  satisfied,  bearing  npon  It 
and  relating  to  tbe  condition  of  that  road. 
It  was  reasonably  safe  and  ooBvenlent  If 
it  was,  then,  notwithstanding  the  rocks 
frightened  tbe  horse,  and  tbe  injury  resulted 
from  that  yet  if,  as  sound,  practical  men, 
you  find  that  nnder  the  circumstances,  the 
town  bad  provided  a  reasonably  safe  road, 
the  plaintiff  cannot  recover.  On  tbe  matter 
of  the  appearance  of  the  object,  you  recol- 
lect I  called  your  attention  to  the  fact  tbat 
its  appearance  must  be  sucb  as  would  fright- 
en ordinary  horses.  Testimony  has  been  In- 
troduced on  one  side  and  the  other  as  to 
the  effect  of  this  line  of  rocks  upon  other 
horses.  Well,  that  Is  proper  for  your  con- 
sideration, BO  far  as  It  is  shown  to  frigtiten 
other  horses,  or  having  failed  to  frighten  oth- 
er horses.  Of  course,  in  the  fri^tening  of 
other  horses,  yon  Should  be  satisfied  as  to 
tbe  character  of  those  horses— that  they  were 
kind,  gentie,  and  safe.    You  will  weigh  that 
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and  determine  the  fact,  and  get  such  light 
froDi  it  as  you  may.  Now,  of  course,  if  the 
plaintiff  has  failed  to  satisfy  you  on  any 
of  these  propositions,  she  cannot  recover. 
She  cannot  recover  unless  you  find  that  the 
way  was  not  reasonably  safe,  if  she  has, 
then  she  would  be  entitled  to  recover,  provid- 
ing first  that  the  town  had  twenty-four  hours' 
actual  notice  of  the  defect  or  want  of  re- 
pair. Now,  I  understand  you  claim  that  on 
two  grounds,  Mr.  Merrill? 

"Mr.  Merrill:  "Two  grounds:  First,  they 
put  them  there— 

"Ck>urt:  I  understand  the  plaintiff  claims 
that,  la  the  first  place,  the  town  Is  not  enti- 
tled to  any  notice,  for  the  reason  that  It  cr^ 
ated  the  defect  itself,  through  the  municipal 
QflScers— the  parties  who  were  to  have  the 
notice.  Now,  what  is  the  fact  in  regard  to 
that?  If  the  officer  to  whom  the  notice  Is 
to  be  given  himself  creates  the  defect,  then 
the  law  does  not  require  notice  to  be  given  to 
him  of  something  which  he  himself  has  done 
and  knows.  It  would  be  a  useless  ceremony. 
Mr.  Tomllnson  (you  recollect  his  testimony) 
says,  In  substance  (yon  are  to  take  the  testi- 
mony from  your  recollection,  not  from  mine. 
I  simply  give  it  In  substance),  that  he  got  out 
these  pieces  of  granite  under  a  contract  with 
the  selectmen,  and  be  put  them  where  be  was 
to  place  them  by  that  contract.  I  under- 
stand his  testimony  to  amount  in  substance 
to  that.  The  selectmen  say— or  Mr.  Green, 
at  least— that  there  was  nothing  said  about 
that  In  the  contract,  as  to  where  he  was  to 
place  them;  that  they  simply  hired  him  to 
get  out  some  blocks  of  granite;  and  that  it 
is  preposterous  to  suppose  that  the  contract 
specified  he  was  to  string  them  along  the 
side  of  this  road  for  two  hundred  feet  to  the 
86uth  Bide  of  that  bridge.  You  will  deter- 
mine what  the  fact  Is,  as  reasonable  men. 
If  in  the  one  case  they  were  put  In  that  place 
by  the  town,  self-creating  the  defect,  and 
their  appearance  was  such  as  tbe  officers  of 
the  town  who  had  them  placed  there  should 
reasonably  expect  that  they  would  frighten 
ordinarily  safe  horses,  then  no  further  notice 
would  be  required.  If  not,  then  the  town 
would  still  have  to  have  twenty-four  hours' 
actual  notice  of  the  existence  of  the  defect, 
and  that  is  notice  to  the  manidpal  officers  or 
the  highway  surveyor  or  road  commission- 
er.  In  this  case  the  claim  is  that  he  was  a 
municipal  officer. 

"The  plaintiff  says  that,  even  If  you  should 
not  be  satisfied  of  the  fact  that  the  selectmen 
directed  or  contracted  for  these  blocks  of 
granite  to  be  placed  there,  that  Mr.  Green 
had  actual  knowledge  that  they  were  there, 
because  he  says  be  saw  them  there,  and 
that  is  what  'actual  notice'  means.  Under 
ttiat  statute,  it  means  that  the  municipal  of- 
ficer shall  have  knowledge— not  merely  that 
he  may  have  known  or  ought  to  have  known, 
but  that  he  shall  have  knowledge;  and  Mr. 
Green  says  he  was  one  of  the  municipal  offi- 
cers, and  he  saw  them  there.    Now,  If  he  did. 


and  their  appearance  was  such  that  he  should 
reasonably  apprehend  that  the  natural  effect 
would  be  to  frighten  ordinarily  safe  horses, 
then  he  had  notice  of  them,  as  a  defect, 
providing  the  other  propositions  are  made 
out,  and  the  town  would  not  be  entitled  to 
any  further  notice.  If  he  did  not,  the  plain- 
tiff cannot  recover  in  this  action.  More  than 
that,  within  fourteen  days  of  the  injury  there 
is  another  notice  which  the  plaintiff  is  obliged 
to  give,  describing  the  nature  and  location  of 
the  defect,  and  the  time  and  place  of  the  in- 
Jury,  and  the  damages;  and  there  is  no  ques- 
tion made  In  this  case  but  what  a  notice  to 
that  effect  was  given  seasonably— that  Is. 
within  fourteen  days  after  the  injury.  There 
is  a  contention  as  to  its  legal  effect,  but  I  In- 
struct you  the  plaintiff  has,  in  substance,  sus- 
tained the  allegation  In  her  writ  that  this 
fourteen  days'  notice  is  sufficient,  and  that 
she  might  recover,  so  far  as  that  is  concern- 
ed. 

"There  Is  another  ground  Invoked  by  the 
defendant,  as  I  understand,  and  that  Is  that 
you  can  infer  and  should  infer  that  Mrs. 
York,  as  she  came  upon  the  road  or  bill  op- 
posite the  Hlght  house,  looked  down  upon 
those  rocks,  and  saw  them,  and  knew  of  tfieir 
existence,  and  the  existence  of  them  as  a  de- 
fect, if  they  were  a  defect  I  am  not  talking 
now  about  the  question  of  defect,  but  upon 
another  branch.  Well,  if  that  is  so;  If  you 
are  satisfied  that  that  la  so;  that  she  knew 
of  this  defect;  and  I  am  not  assuming  it 
was  a  defect,  but  suppose  yon  should  find  it 
is  a  defect— then  she  could  not  recover,  anless 
she  herself  gave  the  twenty-four  hours'  no- 
tice, notwithstanding  the  selectmen  had  had 
twenty-four  hours'  notice.  But  In  order  to 
place  that  obligation  upon  her  of  the  giving 
of  the  notice,  the  law  requires  that  yon 
should  be  satisfied  of  knowledge  on  her 
part,  and  that  she  knew  or  that  she  might 
have  known  by  the  exercise  of  -  reasonable 
care.  That  Is  not  on  the  question  of  due  care 
and  diligence.  Neither,  upon  this  branch  of 
the  case — ^notice  to  be  g|iven  by  her,  herself — 
would  it  be  sufficient  to  put  that  burden  up- 
on her,  even  If  her  husband  knew  that  the 
rocks  were  there,  as  a  defect  That  would 
simply  have  a  bearing  upon  the  question  of 
due  care,  which  I  have  already  explained  to 
you.  Now,  if  upon  any  of  these  propositions 
the  plaintiff  has  failed  to  satisfy  you  by  the 
weight  of  evidence,  then  she  cannot  recovor. 
If  upon  all  of  them  she  has,  then  you  come 
to  the  question  of  damages.  Of  course,  I 
know  not  what  your  conclusion  may  he. 

"Now,  the  law  fixes  the  extreme  limit  of 
damages  in  a  case  of  this  kind  at  $2,000.  In 
no  case  can  you  go  beyond  that  Ton  have 
heard  the  testimony  coming  from  the  plaintiff 
and  from  the  members  of  the  family  and  the 
neighbors,  watchers  and  friends,  as  to  Mrs. 
York's  condition  both  before  and  after  the 
accident,  so  far  as  the  plalntitrs  testimony 
goes,  tending  to  show  that  prior  and  up  to 
the  time  of  the  accident  she  had  been  a 
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strong, '  healthy,  wril,  and  robust  woman, 
and  that  since  that  time  she  has  been  more 
or  less  lame,  and  has  some  nervons  affection 
and  trouble  with  her  heart— whatever  has 
been  described  to  you  and  you  ate  satisfied 
of.  On  the  other  hand,  yon  recollect  the  tes- 
timony Introduced  by  the  defense,  tending 
to  show,  as  the  defendant  claims,  that  prior 
to  the  accident  there  bad  been  some  symp- 
toms similar  on  the  i>art  of  Mrs.  York.  Yon 
will  determine  what  the  fact  Is,  and  what 
the  Injuries  were,  what  was  her  condition 
prior  to  the  accident  what  the  Immediate 
physical  effects  of  the  Injury,  and  what  they 
have  been  from  that  time  down  to  the  present 
day,  what  are  they  now,  and  what  are  they 
likely  to  be  in  the  future?  She  is  entitled 
to  recover,  If  at  all,  compensatory  damages; 
that  Is  a  fair,  reasonable  compensation  for 
the  Injttrles  which  she  has  sustained.  It  Is 
dUBcnlt  to  measure  these  matters  In  dollars 
and  cents,  but  you  are  hard-headed,  practical 
men  of  affairs,  exercising  your  common 
sense. 

"Providing  yon  come  to  this  branch  of  the 
case,  yon  are  to  det&rmlne  what  Is  a  fair, 
just,  and  reasonable  compensation  for  the 
injuries  which  she  has  sustained.  She  is  en- 
titled to  recover  for  the  physical  suffering, 
for  the  amount  of  suffering  which  she  has 
sustained  or  may  sustain  in  the  future,  either 
on  account  of  her  future  physical  condition 
(I  rising  from  tills  injury,  or  from  any  mental 
pain  In  consequence  of  her  lameness  which 
she  may  feel,  or  any  other  result.  She  is 
entitled  to  recover  for  her  decrease,  If  any, 
in  earning  capacity;  and,  as  I  say,  she  can 
only  bring  this  one  suit  Whatever  dam- 
ages she  recovers  must  be  final  for  this  In- 
Jury,  If  she  Is  entitled  to  recover  any.  On 
this  branch  of  the  case,  yon  wlU  recollect 
the  testimony  introduced  by  the  defendant 
tending  to  show,  as  It  claims,  that  she  got 
up  round  the  house  early  and  did  work  in 
regard  to  the  haying  operations  up  to  Oil- 
man's and  the  other  places,  and  there  is 
some  testimony  about  the  berrying.  The  de- 
fendant says,  In  the  light  of  this  testimony, 
;oa  should  believe  that  her  injuries  had  been 
rather  exaggerated— the  facts  of  them— thai 
they  have  been  magnified  for  the  purpose  of 
influencing  your  minds.  On  the  other  hand, 
the  plaintiff  says  that  getting  up  as  early 
as  she  did,  while  it  was  a  quick  and  perhaps 
somewhat  remarkable  recovery  from  an  ac- 
cident of  this  kind,  and  as  It  has  since  prov- 
ed to  be,  that  It  was  the  nature  of  the 
woman;  that  she  was  smart,  ambitious,  and 
hard-working,  and  was  not  afraid  of  work; 
and  that  there  was  nothing  In  the  whole 
transaction,  on  the  one  side  or  the  other, 
contradictory  to  the  statement  she  has  made 
In  this  case  upon  the  stand. 

'^ow,  take  this  case,  and  do  with  It  pre- 
cisely as  yon  would  In  any  case  between 
party  and  party.  Towns  have  just  as  much 
rights  as  individuals.  Individuals  the  same 
as  towns.    We  are  all   members  of  some 


towns,  and  we  are  all  IndlvIdnalBi  and  yon 
need  not  trouble  yourselves  about  the  effect 
of  your  verdict  upon  towns  or  upon  Indivld- 
uala  If  your  verdict  Is  a  true  verdict,  and 
if  It  Is  in  accordance  with  the  law  and  tire 
evidence,  and  a  verdict  true  as  upon  your 
consciences  and  under  your  oaths  you  belle^re 
It,  then  the  result  will  take  care  of  Itself. 
Justice  and  public  Interest  simply  require  a 
true  verdict  In  each  case  upon  the  law  and 
the  evidence  in  that  case,  and,  when  y<l>u 
render  that,  you  do  your  entire  duty. 

"I  presume  you  understand  that  it  your 
verdict  is  for  the  plaintiff,  you  will  say  tha^ 
the  defendants  are  guilty,  and  assess  dam- 
ages, and  the  foreman  sign  It  and,  if  for 
the  defendants,  you  will  say  they  are  ndt 
guilty,  and  the  foreman  will  sign  It 

"Court:  I  am  Informed  that  you  wish  to 
make  some  Inquiry. 

"A  Juror:  We  would  like  to  know  what 
you  said  about:  If  the  horse  was  frightened 
at  the  rocks,  and  the  road  being  reasonably 
safe. 

"Court:  If  I  apprehend  your  question,  I 
will  try  to  answer  it  I  thought  I  covered 
that  fully.  Of  course,  the  question  of  wheth- 
er the  horse  was  frightened  by  the  rocks  Is 
a  material  proposition  of  fact,  which  It  Is 
necessary  for  the  plaintiff  to  prove  as  one 
step  in  her  case.  Now,  If  she  failed  to  prove 
that  of  course,  her  entire  case  would  tail. 
That  Is  one  step  for  her  to  prove  by  a  pre- 
ponderance of  the  evidence— that  the  horse 
was  frightened  by  the  rocks.  Now,  It  would 
not  follow  from  that  necessarily,  that  the 
road  was  not  reasonably  safe.  You  see  that 
question  depends  upon  all. the  facts  and  <dr- 
cumstances  in  the  case  bearing  upon  It— 
the  kind  of  horse;  whether  or  not  he  was  a 
reasonably  safe  and  kind  horse;  upon  the 
appearance  of  the  rocks;  whether  they  were 
of  that  frightful  appearance  that  it  might  be 
reasonably  anticipated  that  that  would  be 
their  natural  effect;  upon  that  location  In 
the  road;  upon  the  width  of  the  traveled 
way,  and  the  opportunities  for  free  and  un- 
obstructed travel.  You  see  the  very  pith  of 
the  whole  question  here  Is  whether  the  road 
was  reasonably  safe,  and  that  is  a  ques- 
tion for  the  jury  to  determine.  If  It  was, 
after  having  settled  the  facts  bearing  upon 
that,  then  determine  the  final  question. 
That  Is  all  the  duty  which  the  law  Imposes 
upon  the  town.  If  it  was  defective,  as  al- 
leged In  the  plaintiff's  writ  and  that  fright- 
ened the  horse,  and  the  injury  was  caused 
thereby,  you  see  the  town  would  be  liable. 

"Now,  I  do  not  know  as  I  have  answered 
your  question.  I  do  not  know  as  I  appre- 
hend it    Is  there  anything  further? 

"Juror:  If  the  road  was  fourteen  feet 
wide,  would  yon  consider  It  safe? 

"Court:  That  Is  one  of  the  facts  for  the 
Jury  to  take  Into  consideration.  In  detw- 
mining  that  question,  what  I  might  think 
about  It  Is  entirely  immaterial.  That  is  a 
question  of  fact  submitted  to  the  Jury,  not 
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to  be  drtermlned  bj  any  one  drcumstaitee, 
but  In  ulew  of  all  the  clrenmstances  and  tbe 
wbole  ritoatlon.  That  la  one  of  tbe  tbings 
to  be  takoa  Into  consideration,  but  not  tbe 
cole  one." 

Argued  before  WISWBLIi,  O.  J^  and 
WHITEHOUSB.  STKOUT,  SA-VAGB,  and 
SPEAR,  13. 

SL  N.  MerrUl.  for  plaintiff.  D.  D.  Stew- 
art and  J.  F.  Holman,  for  defendant 

SPBAS,  J.  This  la  an  action  In  wbicb  tbe 
plaintiff  recoTered  tbe  sum  of  1687.50  In  dam- 
agea  tor  Injuries  alleged  to  bave  been  re- 
celTed  by  ber  througb,  a  defect  In  a  hlgbway 
at  tbe  defendant  towiL  Tbe  case  comes  up 
on  motion  and  exceptions  by  tbe.  defendants. 

Tbe  exceptions  are  based  upon  the  refusal 
of  tbe  presiding  Justice  to  give  the  four  fol- 
lowing instructions:  First,  that  tbe  14-days 
notice  required  by  tbe  statute  as  preliminary 
to  the  plaintiff's  right  ot  action  was  Insuf- 
ficient and  illegal;  second,  at  the  close  of 
the  testimony,  that  tbe  action  could  not  be 
maintained  because  of  tbe  Insufficiency  of 
the  notice;  third,  that  the  evidence  shows 
the  highway  to  be  safe,  suitable,  and  of 
abundant  width  for  all  purposes  of  public 
travel;  fourtli,  that  blocks  of  granite  out- 
side of  the  traveled  part  of  the  highway, 
and  outside  of  that  part  of  the  road  pre- 
pared for  public  travel,  constituted  no  de- 
fect In  tbe  highway;  that  tbe  town  conld  not 
reasonably  expect'  that  a  block  or  blocks  of 
granite,  outside  of  tbe  limits  prepared  by  the 
town  for  public  travel,  would  frighten  ordi- 
narily safe  and  gentie  and  well-broken  horses. 

The  defect  relied  upon  and  the  one  speci- 
fied in  the  14-days  notice  is  described  as  fol- 
lows: "Numerous  large  pieces  of  granite 
piled  np  along  the  edge  and  In  tbe  wrought 
part  of  the  highway,  for  a  distance  of  two 
hundred  feet  southerly  from  the  south  end 
of  tbe  bridge  in  tbe  traveled  part,  and  on 
tbe  westerly  side  and  in  tbe  westerly  ditch 
of  said  hlgbway.  Said  stone  or  pieces  of 
granite  being  from  four  to  ten  and  twelve 
feet  In  length,  and  varying  in  width  and 
tlilckness  from  one  to  three  feet.  In  conse- 
quence of  which  the  horse  became  frighten- 
ed," and  caused  tbe  accident  that  produced 
tbe  injury  complained  of.  The  plaintifT,  in 
tbe  declaration  In  ber  writ,  described  the  de- 
fect aabstantlaUy  in  the  language  of  the  no- 
tice. 

Tbe  question  raised  by  tbe  first  exception 
Is  whether  the  notice,  upon  its  face,  contains 
a  description  of  such  a  defect  as  will.  If 
proven,  satisfy  tbe  requirements  of  the  stat- 
ute. Tbe  statutory  notice  requires  tbe  aver- 
mient  of  several  distinct  elements,  all  of 
which  are  conceded  to  be  sufficientiy  stated 
In  the  notice  before  us,  except  tbe  one  re- 
lating to  the  nature  and  location  of  tbe  de- 
fect. The  defendant's  counsel,  in  bis  brief, 
contends  tliat  the  averment  in  tbe  notice 


that  tbe  rocks  at  which  the  hocae  became 
frightened  were  located  partly  within  and 
partly  without  the  traveled  part  of  the  way 
falls  to  describe  any  defect  as  defined  by  the 
decisions  in  this  state.  He  asserts  tliat.  If 
tbe  allegation  In  tbe  notice  had  been  that 
all  tlie  200  feet  of  granite  lay  outside  tbe 
road,  and  caused  tbe  fright  of  the  horse,  it 
would  be  clearly  bad.  Upon  tbe  theory  that 
this  Is  the  laWj  although  it  has  not  been 
Jadiclally  determined  In  this  state  (see  Nich- 
ols V.  Athens,  66  Me.  404,  and  Farrell  v.  Old- 
town,  69  Me.  72),  tbe  defendant  then  pro- 
ceeds further,  and  asserts  that  "it  is  im- 
possible to  tell  from  tbe  preiMnt  notice 
whether  tbe  fright  was  caused  by  the  rocks 
in  or  out  of  the  road,  while  tbe  notice  states 
specifically  that  It  was  caused  by  tbe  com- 
bined effect  of  tbe  two." 

We  think  tbe  plalntifTs  contention  reqnlrea 
a  splitting  of  tbe  hair  a  little  too  fine.  Such 
refinement  would,  in  this  class  of  cases,  de- 
feat the  ends  of  Justice^  The  object  and 
purpose  of  tbe  notice,  as  defined  by  our  court, 
does  not  contemplate  tbe  distinction  as  to 
wliat  particular  part  df  a  defect  is  calco- 
lated  to  do  tbe  mischief.  If  a  town  sees 
fit  to  strew  along  the  side  of  the  road  a  pile 
of  rocks,  or  any  other  obstruction,  partly 
within  and  partly  without  the  wrought  part 
oC  the  way,  the  part  within  constituting  a  de- 
fect per  se,  such  pile  as  a  whole  constitutes 
a  defect,  provided  tbe  proof  goes  further, 
and  shows  that  it  la  calculate^,  as  a  whole, 
to  present  an  appearance  that  would  be  like- 
ly to  frighten  ordinary  horses,  and  the  ap- 
pearance of  the  object  is  such  that  It  should 
reasonably  be  expected  by  tbe  town  that 
It  naturally  might  have  that  effect  Card  v. 
BUsworth,  65  Me.  647,  556,  20  Am.  Rep.  722. 
Tbe  plalntifTs  notice  describes  such  a  defect, 
namely,  tbe  pile  of  granite,  as  a  whole,  part- 
ly wlthiD  and  partly  without  the  wrought  or 
traveled  part  of  the  way.  The  object  of  that 
part  of  tbe  notice  we  are  now  considering 
is  simply  to  describe  the  nature  and  location 
of  the  alleged  defect  It  is  not  for  the  court 
to  say  primarily  whether  what  It  describes 
is  a  defect  or  not  That  is  ordinarily  a  ques- 
tion of  fact  for  the  Jury.  The  notice  may 
describe  something  that  does  not  exist  at 
all— that  is  purely  Imaginary.  But  the  court 
has  nothing,  to  do  with  that  question  In  con- 
struing the  notice.  Its  province  is  to  deter- 
mine whether  the  notice,  upon  its  face,  de- 
scribes with  snfllclent  accuracy  the  nature 
and  location  of  the  defect  allied,  to  warrant 
a  submission  to  the  Jury  of  the  question 
whether  what  Is  described  la  a  defect  and 
tbe  defect  claimed.  Whether  tbe  proof  sus- 
tains tbe  notice  has  nothing  to  do  with  its 
legal  sufficiency. 

The  notice,  then,  we  think,  was  sufficient 
to  require  the  submission  to  the  Jury  of  the 
questions  of  fact  first  whether  a  part  of 
the  granite  was  so  placed  in  the  wrought 
part  of  the  way  as  to  constitute  a  defect 
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per  8e;  and,  second,  whether  the  pile  of 
rocks,  as  a  whole,  was  calculated  to  frighten 
ordinary  horses,  as  held  ia  Card  v.  Ella- 
worth,  sapra. 

The  second  exception  Is  to  the  refusal  of 
the  court  "at  the  close  of  the  evidence  to 
instruct  the  Jury  that  the  action  could  qot 
be  maintained  because  of  the  insufficiency 
of  the  notice."  We  are  unable  to  deter- 
mine just  what  this  exception  means.  The 
EuflBdency  of  the  notice  has  already  been 
det^mlned  under  the  first  exception.  If  it 
means  that  the  proof  did  not  sustain  the  dec- 
laration in  the  notice,  that  was  a  question 
of  fact,  and  was  properly  snbmltted  to  the 
Jury. 

The  third  ezcq)tion  clearly  involves  a  ques- 
tion of  fact,  not  of  law. 

The  fourth  Is  based  upon  the  assumption 
that  the  blocks  of  granite  that  frightened 
the  plalntifTs  horse  wore  situated  wholly 
without  the  wrought  part  of  the  way.  But 
the  Jury  did  not  so  find.  The  notice  did  not 
80  state,  nor  did  the  plaintiff  at  the  trial  s« 
contend.  On  the  contrary,  it  was  claimed 
that  It  was  the  entire  line  of  granite  blocks 
taken. together  and  collectively— those  with- 
in, without,  and  on  the  edge  of  the  road— 
and  not  any  single  or  particular  block,  that 
constituted  the  defect  The  presiding  Justice 
charged  the  jury  that  the  burden  was  upon 
the  plaibtltf  to  show  that  those  rocks,  sit- 
uated, in  substance,  ^  as  she  lias  described 
them  in  uer  writ,  frightened  the  horse.  This 
Instruction  was  based  upon  the  evidence 
which  tended  to  show  that  it  was  the  com- 
bined effect  of  all  the  rocks  in  their  en- 
tirety, considered  as  one  object,  that  was 
calculated  to  present  such  an  appearance 
as  to  frighten  the  plaintiff's  horse.  The  testi- 
mony therefore  does  not  support  the  defend- 
ant's fourth  request. 

"It  is  wen  settled  that,  if  an  instructioB 
cannot  be  given  entlA  with  legal  propriety, 
no  exception  can  be  taken  because  not  gi,ven 
in  a  modified  form."  Franklin  Bank  v.  Cbop- 
er,  39  Me.  S62.  A  fortiori  could  no  exception 
be  taken  if  the  modified  form  was  not  re- 
quested. The  refusal  to  give  a  requested  In- 
•tnictlon,  sound  as  an  abstract  legal  prop- 
osition, but  Inapplicable,  is  not  open  to  ex- 
ception. Norton  T.  Kidder,  54  Me.  18S.  The 
presiding  Justice  rightfully  withheld  the  re- 
quested instractlMis. 

X  careful  reading  of  the  testimony,  and 
■n  examination  of  tlie  {Aiotographs  of  the 
locus,  do  not  convince  us  that  th6  Jury  so 
erred  in  finding  a  verdict  for  the  plaintiff  as 
to  warrant  us  in  setting  it  aside.  The  law 
was  clearly  and  carefully  given  by  the  pre- 
siding justice,  and  every  question  of  fact 
folly  and  fairly  submitted.  We  do  not  deem 
it  necessary  or  profitable  to  give  an  analysis 
of  the  evidence.  There  was,  as  thete  is  in 
most  cases,  a  conflict  of  testimony,  but  the 
Jory  ftiund  in  favor  of  the  plaintiff,  and  we 
must  let  the  veidict  stand. 

Motion  and  exceptions  overrated. 


(99  He.  100) 
WHITB  V.  FARNHAM. 
(Supreme  Judicial  Court  of  Maine.    May  25, 
1904.) 

DOBUANT  PABTNBR— CHATTEI,   MOBTOAOA— 
TEOVEK— "BLIND    PABTNEB." 

1.  In  a  dormant  partnership,  the  funds  of  the 
visible  partner  and  those  purporting  to  be  hi*, 
although  actually  belonging  to  the  partnership, 
are,  with  respect  to  the  rights  of  innocent  third 
parties,  to  be  regarded  as  his  sole  property. 

2.  In  an  action  of  trover  brought  to  recover  of 
the  defendant,  as  trustee  in  banlcrnptcy,  the  val- 
ue of  certain  personal  property  which  came  into 
the  bands  of  the  defendant  from  the  estate  of 
M.  M.  Grant,  banltrupt,  and  was  duly  sold  by 
the  trustee,  as  an  asset  of  said  estate,  it  ap- 
peared that  the  plaintiff  claimed  under  a  mort- 

fage  which,  he  says,  at  the  time  of  the  sale 
ad  vested  in  him  a  valid  lien  upon  the  whole 
of  the  property.  Samuel  .Orant,  brother  to  M. 
M.,  was,  according  to  the  plaintiff's  own  state- 
ment, "a  blind  partner"  with  M.  M.  in  the  busi- 
ness in  which  tne  personal  property  in  question 
had  been  employed.  Samnel  Grant,  the  blind 
or  dormant  partner,  without  the  knowledge  or 
consent  of  M.  M.,  executed  and  delivered  t«  the 
plaintiff  the  mortgage  under  which  he  claims, 
and  thereby  conveyed  to  him  the  personal  prop- 
erty which  was  at  the  date  of  the  mortgage, 
and  long  prior  thereto  had  been,  ostensibly  the 
sole  property  of  M.  M.  Grant,  and  claimed  and 
used  ny  him  as  his  own  individual  property. 

S-Held,  that  neither  upon  authority  nor  rea- 
son does  the  law  permit  a  transaction  so  mani- 
festly calculated  to  work  an  Injury  as  that 
claimed  by  the  plaintiff;  also,  that  the  defend- 
ant's title  received  through  the  ostensible  part- 
ner is  superior  to  the  plaintilE's  acquired  through 
a  secret  partner. 
(Official.) 

Report  from  Supreme  Judicial  Q>art,  Pe- 
Bobscot  County. 

Action  by  John  White  against  Augustus  B. 
Famham,  trustee.  Case  reported.  Judgment 
for  defendant . 

Trover  for  the  alleged  conversion  of  several 
horses  and  other  goods  and  chattels. 

Plea,  the  general  issue. 

Plaintiff  claimed  title  nnder  a  recoMed 
chattel  mortgage,  the  signature  to  which  was, 
"M.  M.  and  Sam  Grant  by  Sam  Grant"  De- 
fendant claimed  as  trustee  in  bankruptcy  of 
the  estate  of  Madison  M.  Orant 

Argued  before  WISWEIiL,  0.  J.,  and 
WHITBHOU8B,  8TROUT,  POWHES,  PBA- 
BODY,  and  SPBAR,  33. 

F.  J.  Martin,  H.  M,  CJook,  W.  K.  Pattan 
gall,  and  B.  C.  Addlton,  for  plaintiff.  P.  H. 
Gillln,  T.  B.  Towle,  P.  H.  Appletou,  and  H. 
R.  Chaplin,  for  defendant 

SPBAH,  J.  This  is  an  action  of  trover, 
brought  to  recover  of  the  defendant  as  trus- 
tee In  bankruptcy  of  M.  M.  Grant  the  value 
of  certain  personal  property  which  came  Into 
the  hands  of  the  defendant  from  the  estate 
of  said  Grant  and  was  duly  sold  by  him,  as 
trustee,  as  an  asset  of  said  estate. 

The  plaintiff  claims  under  a  mortgage 
which  he  says  at  the  time  of  said  sale  had 
vested  In  him  a  valid  lien  upon  the  whole 
of  the  property  sold.  The  tacts  are  as  fol- 
lows: 
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M.  M.  and  Samuel  Grant  were  copartners 
In  the  lumber  business  in  tbe  fall  of  1894, 
and  as  such  carried  on  lumbering  operations, 
extending  into  1895.  After  tliis  year's  busi- 
ness was  practically  concluded,  in  the  fall 
of  1895,  M.  M.,  liavlng  become  dissatisfied 
■with  bis  business  associations  wltli  Sam,  de- 
sired to  sever  his  partnership  relations  with 
him,  and  claims  tliat  he  did  so  in  full;  bnt 
the  plaintiff  contends  otherwise,  and  asserts 
that  a  qualified  partnership  between  them 
was  continued  through  all  the  years  covering 
his  transactions  with  M.  M.  Grant  His  own 
statement  of  the  interview  which  established 
the  dormant  partnership  Is  this:  "They  met 
on  the  street,  and  Madison  says,  They  are 
annoying  me.  Sam's  creditors  are  annoying 
me  every  time  I  am  here;'  and  be  says,  'I 
would  like  to  have  his  name  stricken  from 
the  firm,  and  he  remain  what  we  call  a 
"blind  partner."  '  I  thought  I  onderstood  the 
law,  that  that  could  be  done.  'Well,'  I  says, 
that  will  be  all  satisfactory.'  He  told  me 
what  he  bad  said  to  me— that  I  should  have 
my  pay  first,  and  that  would  be  all  satisfac- 
tory—and It  was  left  in  that  way,  and  from 
that  time  out  everything  was  between  him 
and  L  He  used  his  name  in  our  settlement 
and  that  was  all  there  was  of  that  afFair." 
The  plaintiff  therefore  knew  of  and  agreed 
to  Sam's  becoming  a  "blind  partner"  in  the 
fall  of  1895,  and  thereafter  did  all  his  busi- 
ness with  M.  M.  not  as  a  member  of  the  firm, 
but  as  an  individual.  January  26,  1898,  he 
took,  in  a  settlement  involving  these  alleged 
blind  partnership  transactions,  M.  M.'s  in- 
dividual note  for  over  ?18,000.  With  respect 
to  the  signature  on  the  note,  he  says:  "This 
Is  signed  by  Madison  Grant  .He  signed  that 
—all  of  the  papers  to  me  after  the  first  year, 
after  we  made  the  agreement  he  should  be 
a  blind  partner,  when  Sam's  name  was 
dropped." 

Thus  it  appears  from  the  plaintiff  himself 
that  after  1895  he  not  only  knew  it,  but  en- 
tered into  an  agreement  with  tbe  Grants  that 
Sam  should  be  continued  as  a  blind  or  dor- 
mant partner,  and  that  M.  M.  should  be  held 
out  to  the  community  as  doing  business 
alone.  Not  only  did  the  plaintiff  agree  to  this, 
but  all  of  his  own  business  transactions  with 
M.  M.  were  entirely  consistent  with  the 
agreement,  and  calculated  to  present  M.  M. 
to  the  public  as  the  only  visible  partner.  This 
alleged  business  arrangement  between  the 
plaintiff  and  the  Grants  continued  untU  No- 
vember 12,  1898,  when  M.  M.  Grant  went 
into  voluntary  bankruptcy.  In  tbe  meantime 
the  mortgage  under  which  the  plaintiff  claims 
was  executed,  on  the  18th  day  of  October, 
1898,  by  Samuel  Grant,  the  alleged  blind 
partner,  without  the  knowledge  or  consent 
of  M.  M.  Grant  It  is  signed,  "M.  M.  and 
Sam  Grant  by  Sam  Grant"  and  covers  all 
the  horses,  sleds,  harnesses,  and  other  uten- 
sils employed  by  M.  M.  in  his  lumbering  op- 
erations.   All  of  this  property,  whenever  ac- 


quired, was  ostensibly  the  sole  property  of 
M.  M.,  and  be  appeared  to  all  tbe  world  to 
be  the  only  owner. 

For  the  purposes  of  this  case,  we  have  as- 
sumed that  the  plaintiff's  statement  of  facts, 
as  above  given,  is  true.  This  was  not,  how- 
eyer,  admitted  at  the  trial,  nor  do  we  wish 
to  be  understood  as  finding  that  Sam  Grant 
was  a  blind  partner.  We  concede  It  to  be 
80  for  the  purpose  only  of  considering  the 
issues  in  the  light  of  the  plaintiff's  own  con- 
tention with  respect  to  the  facts,  and  one 
which,  If  true,  is  decisive  of  this  case. 

PlalntUTs  counsel  In  their  brief  state  tbe 
issue  to  be,  "In  order  to  prove  his  own  title, 
the  plaintiff  must  satisfy  the  court  tliat  on 
October  18th,  at  the  time  the  mortgage  was 
given,  Sam  Grant  was  a  partner  of  Madison 
M.  Grant"  If  counsel  use  the  term  'part- 
ner' in  the  ordinary  sense,  their  position,  as 
a  matter  of  legal  statement  is  undoubtedly 
correct;  but  If,  by  the  use  of  the  term,  they 
mean  such  a  qualified  relation  to  M.  M.  as 
the  plaintiff  has  described  by  tbe  jrtirase 
"blind  partner,"  such  relation,  if  existijig, 
would  not  authorize  Sam  Grant  to  so  dis- 
pose of  the  partnership  property  as  to  con- 
clude the  rights  of  an  innocent  third  party, 
dealing  in  good  faith  vrith  the  ostensible 
partner  as  an  individual,  and  without  knowl- 
edge to  the  contrary. 

Neither  upon  authority  nor  reason  does 
the  law  permit  a  transaction  so  manifestly 
calculated  to  work  an  Injury  as  that  claimed 
by  tbe  plaintiff.  What  was  attempted  in  this 
case  clearly  illustrates  tbe  pernicious  op- 
eration of  a  law  which  would  allow  it  M. 
M.  Grant  was  ostensibly  doing  business  as 
an  individual.  As  such  be  established  his- 
credit.  Parties  trusting  him  had  a  right  to 
rely  upon, bis  ability  and  honesty,  as  well 
as  his  property,  for  their  security.  But  hav- 
ing given  credit  and  acted  upon  the  assump- 
tion that  they  were  dealing  with  the  visible 
partner  only,  then  Sam  Grant  who  had  never 
before  been  heard  of  in  connection  with  M. 
M.,  except  by  the  plaintiff,  suddenly  dis- 
closes his  blind  relationship,  and,  within  the 
time  sufficient  to  enable  him  to  sign  two 
names  to  a  mortgage,  conveys  to  the  man 
who  was  in  the  blind-partner  secret  every 
vestige  of  the  operating  property  of  which 
M.  M.  Grant  was  ostensibly  or  actually  pos- 
sessed. Those  who  had  given  credit  to  M. 
M.  upon  his  apparent  and  declared  owners 
ship  of  this  property  were,  by  tbe  stroke 
of  Sam's  pen,  abruptly  informed  that  they 
bad  based  their  credit  upon  a  shifting  sand. 
Such  a  transaction  cannot  be  permitted  to 
stand.  The  law  will  not  allow  it  The 
question  involving  the  rights  of  parties  In 
their  dealings  with  silent  or  dormant  part- 
nerships was  at  an  early  day  considered  by 
both  our  own  court  and  that  of  Massa- 
chusetts. 

In  French  t.  Chase,  6  Me.  166,  the  plainUfl 
in  replevin  claimed  title  to  tjie  goods  In 
question  under  a  sale  of  them  by  Walter 
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Broyni.  Tbe  defendant  ji^eaded  property  In 
Brown  &  Quimby,  as  partners,  and  tliat  be, 
as  a  deputy  sheriff,  attached  the  goods  by 
virtue  of  a  writ  against  them  issued  upon  a 
partnership  note  signed  by  Quimby  only. 
It  was  admitted  that  Brown  &  Quimby  were 
partners,  and  that  the  firm  was  insolvent. 
Tbe  partnership,  however,  was  a  secret  one, 
and  at  one  time  was  carried  on  in  the  name 
of  Quimby,  and  afterwards  by  Brown  in  hla 
own  name;  Quimby  having  no  apparent  In- 
terest In  It  Such  was  the  case  when  the 
plaintiffs  made  the  purchase.  The  defendant 
contended  that  he  had  a  right  to  the  goods 
by  virtue  of  the  attachment,  on  the  ground 
that  the  note  was  given  for  a  partnership 
debt,  and  came  within  the  well-known  princi- 
ple that  partnership  frmds  must  first  be  ap- 
plied to  partnership  debts,  and  that,  until 
sacb  debts  are  satisfied,  a  creditor  of  one 
of  tbe  firm  cannot  appropriate  any  pprtion 
of  them.  But  the  court  say  (page  160):  "The 
question  here  is  whether  tliis  principle  is 
applicable  in  the  present  case,  when  Brown 
alone  was  the  ostensible  owner,  and  the  ex- 
istence of  any  partnership  was  wholly  un- 
known to  the  plaintiffs.  To  extend  the  prln-. 
ciple  thus  far  would  be  unreasonable  and 
unjust,  and  farther,  we  ai^rehend,  than  It 
has  ever  been  carried  by  any  judicial  deci- 
sion. Tbe  reason  upon  which  the  doctrine 
la  founded  cannot  exist  where  the  business  of 
a  secret  partnership  is  all  transacted  by  and 
In  the  name  of  one  of  the  partners,  who  ap- 
pears to  all  tbe  world  as  the  sole  owner." 
The  facts  in  that  case  are  identical  with 
those  In  tbe  case  at  bar.  In  that  case  the 
plaintiffs  obtained  title  to  the  goods  from  the 
ostensible  partner,  the  defendant,  upon  a 
note  of  the  silent  partner  upon  a  firm  debt. 
In  tbe  case  at  bar  the  defendant  received 
title  through  tbe  ostensible  partner;  tbe 
plaintiff,  through  a  secret  partner  upon  a 
firm  debt 

In  Lord  v.  Baldwin,  6  Pick.  348,  the  same 
principle  is  laid  down  as  governing  this  class 
of  cases.  At  this  time  (1828)  Parker,  O.  J.* 
in  delivering  tbe  opinion  of  the  court,  took 
occasion  to  remark  that  "tbe  question  pre- 
sented In  this  case  Is  entirely  new,"  and  that 
"the  silence  of  the  books  themselves  seems 
evidence  of  the  unsoundness  of  tbe  doctrine 
now  sought  to  be  applied,"  which  was  identi- 
,  cal  with  that  asserted  by  the  plaintiff  In 
tbe  case  at  bar.  In  applying  the  ordinary 
principles  of  law  relating  to  copartnership 
matters  to  tbe  facts  In  the  case  here  cited. 
Involving  a  silent  partner,  the  court  on  page 
S50,  use  this  language:  "It  is  only  the  ap- 
plicatloi)  of  this  principle  to  cases  as  they 
arise  which  can  afford  any  roon)  for  argu- 
moit  or  doubt  and.  In  order  to  determine 
such  qaestion,  the  reason  of  tbe  rule  must 
be  sought  for.  and  the  particular  case  must 
be  brought  within  tbe  reason  as  well  as 
within  the  terms  of  the  law.  The  basis  upon 
which  the  rule  rests  Is  tliat  those  funds  shall 
be  liable  upon  which  the  credit  is  given. 


Those  who  sell  goods  or  make  contracts  with 
a  company  or  firm  are  supposed  to  trust  to 
the  ability  or  property  of  the  firm.  Those 
who  trust  the  individual  member  rely  upon 
his  sufficiency  alone." 

"But  the  case  before  us  is  that  ot  a  -dor- 
mant partnership,  which  is  necessarily,  from 
its  very  character,  unknown  at  the  time  tbe 
liability  is  incurred."  In  this  case  the  dor- 
mant partner  was  brought  to  light  by  ex 
post  facto  investigation  and  the  creditors 
who  discovered  him  claiqaed  a  preference 
upon  the  firm  property.  But  the  court  say 
that  tbe  reason  for  tbe  rule  by  which  they 
claim  a  preference  does  not  exist,  and  that 
"even  if  he  [the  dormant  partner]  owned  the 
whole  of  tbe  stock,  as  between  him  and  the 
known  man  of  business,  still  it  is  in  law 
the  property  of  the  latter,,  for  he  is  allowed 
to  claim  and  use  It  as  his  alone,  and  thwi 
lead  persons  to  trust  bim  upon  the  faith  of 
the  goods  In  his  possession." 

In  Cammack  v.  Johnson,  2  M.  J.  Eq.  1C3, 
both  the  above  cases  are  ably  reviewed,  and 
tbe  reasons  and  principles  therein  declared, 
fully  approved  and  adopted.  With  respect  to 
Lord  V.  Baldwin,  the  chancellor  says,  "The 
true  principle  is,  in  my  opinion,  laid  down 
In  that  case."  Then,  referring  to  the  reasons 
in  his  own  language,  he  says,  "In  an  open 
firm  the  credit  Is  given  to  the  firm,  and  to 
tbe  goods  they  are  possessed  of,  and  a  part- 
nership creditor  shall  be  first  paid  out  of 
them;  but  If  the  partner  be  unknown  the 
credit  is  given  to  the  visible  partner  only, 
and  tbe  goods  in  his  iwssession  are  supposed 
to  be  his  own,  and  in  such  case  the  discov- 
ery of  such  latent  partner  cannot  give  anj 
preference  to  a  partnership  creditor.  As  be* 
tween  the  partners  themselves,  I  see  no  rea- 
son to  make  any  distinction  in  their  rights, 
whether  they  are  dormant  or  not;  but  as 
to  the  public,  it  is  not  only  highly  proper: 
but  necessary  to  prevent  injustice  toward 
creditors,  that  this  difference  should  be  ob- 
served." The  case  of  French  v.  Chase,  he 
says,  "Is  still  stronger."  He  finally  concludes 
by  saying:  "Upon  a  careful  examination  of 
the  cases  on  this  subject  as  well  as  from 
the  reason  and  propriety,  I  am  detirly  of 
the  opinion  that  the  execution  creditor  has 
his  remedy  complete  against  all  tlie  effects 
of  the  visible  partner,  and  all  tbe  effects 
which  belong  to  him  and  his  dormant  part- 
ner as  partners,  and  that  it  makes  no  differr 
ence  whether  the  debt  was  contracted  by  tbe 
debtor  on  partnership  account  or  on  his  In- 
dividual account" 

These  decisions,  conceding  tbe  plaintiffs 
own  contention  as  to  the  facts,  are  decisive 
of  the  case  against  bim.  The  property  sought 
to  be  conveyed  by  Sam  Grant  was  admitted 
to  be  in  the  possession  of  M.  M.,  the  only  vis- 
ible partner,  and  there  Is  no  suggestion  that 
any  of  the  creditors  whom  the  defendant,  as 
trustee  In  bankruptcy,  represents,  had  any 
knowledge  of  tbe  dormant  partner,  or  gave 
any  credit  to  him.    This  property  then  was 
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Brat  subject  to  the  llablUtles  of  M.  M.  Grant, 
whether  by  attachment  or  In  bankruptcy. 

The  above  decisions  declare  the  rule  to 
be  that  In  a  dormant  partnership  the  funds 
of  the  visible  partner,  and  those  purport- 
ijtg  to  be  his,  although  actually  belonging 
to  the  partnership,  are,  with  respect  to  the 
rights  of  Innocept  third  parties,  to  be  re- 
garded as  his  sole  property.  In  fairness  to 
11.  M.  Grant,  it  should  be  stated  that  he 
emptiatlcally  denied  any  partnership  what- 
ever with  Sam  Grant,  secret  or  otherwise. 

In  accordance  with  the  stipulation  In  the 
seport,  the  entry  must  be: 

Judgment  for  the  defendant. 


(99  Me.  lU) 

BBAZi  T.  BBYANT  et  al. 

(Supreme  Judicial  Court  of  Maine.     June  7, 

1901.) 

IIASTEB  AND  SEBVANT— NEOLIOENCE— SAFB  AF- 

PUANCE8— DELEGATED  DDTT— FBL- 

LOW    BEBVANT. 

1.  The  plaintiff  was  injured  by  the  fall  of  a 

Slatform  upon  which  he  waa  at  work  for  the 
efendanta.  The  defendants  knew  that  certain 
materials  were  required,  with  which  to  secure 
the  platform  in  place.  They  themselves  had  no 
materials,  furnished  none,  and  attempted  to  fur- 
nish none,  but  expected  and  intended  that  the 
fellow  servants  of  the  plaintiff  would  use  the 
identical  fore  throat  halyards  of  a  certain  ves- 
sel which  they  did  ase  for  that  purpose.  An 
examination  of  the  halyards  would  liave  reveal- 
ed the  fact  that  they  were  old  and  rotten,  un- 
safe and  unsuitable,  but  no  examination  was 
made. 

Held,  that  if  the  workmen.  In  furnishing 
these  halyards  for  the  use  to  which  they  were 
put,  acted  by  the  authority  of  the  defendants, 
they  stood  in  place  of  the  defendants  in  dis- 
charging a  duty  owed  by  them  to  their  servants. 

2.  Also,  this  duty,  to  furnish  their  servants 
with  safe  and  suitable  materials  and  appliances 
with  which  to  perform  their  work,  could  not  be 
delegated  so  as  to  relieve  the  defendants  from 
responsibility  for  negligence  in  its  performance 
to  the  plaintiff,  who  had  nothing  to  do  with 
securing  the  platform,  and  first  came  to  work 
upon  it  after  it  was  in  place. 

3.  In  such  case,  while  the  men  who  secured 
the  platform  were  the  fellow  servants  of  the 
plaintiff  in  the  use  which  they  made  of  the 
halyards  after  they  were  furnished,  they  did 
not  sustain  that  relation  to  him  in  famishing 
the  halyards. 

(Official.) 

Elxceptions  from  Supreme  Judicial  Court, 
Bkuoz  County. 

Action  by  John  B.  Heal  against  Edward 
Bryant  and  another.  Verdict  for  defendants. 
Bzc^tions  by  plaintiff.    Sustained.' 

Action  by  plaintiff  for  personal  injuries 
suffered  by  him  In  the  defendants'  employ 
at  the  defendants'  plant  in  Bockport,  Knox 
county,  May  28,  1802,  by  the  giving  way  of 
rope  supporting  one  comer  of  a  coal  stage, 
and  bis  falling  into  the  bold  of  the  vessel 
then  being  unloaded. 

The  case  was  opened  to  a  Jury,  and,  upon 
the  evidence  being  taken  out,  on  motion  of 
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the  defendants,  the  presiding  Justice  instruct- 
ed the  Jury  to  render  a  verdict  for  the  de- 
fendants. The  plaintiff  took  exceptions  to 
this  Instruction  of  the  court,  contending  that 
the  case  abould  have  been  submitted  to  the 
Jury. 

The  case  appears  In  the  opinion. 

Declaration:  "In  a  plea  of  the  case,  tot 
that  heretofore,  to  wit,  on  tbe  28th  day  of 
May,  1902,  at  said  Bockport,  to  wit,  at  said 
Bockland,  the  said  defendants  were,  and  for 
a  long  time  prior  thereto  bad  been,  and  still 
are  engaged  in  the  business  of  burning  lime 
from  lime  rock,  and  carrying  on  other  busi- 
ness connected  therewith. 

"Thai,  In  tbe  prosecution  and  conduct  of 
said  business  and  burning  said  lime,  the 
said  defendants  use  and  have  a  large  amount 
of  ooal,  which  said  coal  is  brought  to  the 
premises  operated  and  controlled  by  said  de- 
fendants, and  upon  which  said  business  Is 
conducted  by  means  of  vessels,  and  la  un- 
loaded from  said  vessels  onto  the  wharf  on 
said  premises,  and  the  said  defendants,  in 
order  to  so  unload  said  coal,  had  on  or  be- 
fore said  day  erected,  and  had  under  their 
-control,  maintenance,  and  management,  uptm 
said  wharf,  and  projecting  over  the  vessel 
from  which  coal  was  then  and  there  being 
unloaded  by  Said  defendants,  a  run  or  stage, 
elevated  at  a  great  height  above  tbe  deck 
of  said  vessel,  to  wit,  at  a  height  of  20  feet 

"That  the  plaintiff  waa  upon  said  day  em- 
ployed by  said  defendants,  for  hire,  to  work 
upon  said  stage,  and  assist  in  unloading  said 
coal  from  said  vessel,  In  which  said  work  It 
was  the  duty  of  tho  plaintiff  to  wheel  a  bar- 
row to  the  end  of  said  stage,  projecting  over 
the  hatch  of  said  vessel,  there  to  assist  in 
dumping  coal  Into  said  barrow  when  It 
should  be  hoisted  from  said  vessel,  and  to 
wheel  the  same  and  dump  it  upon  said  wharf 
occupied  by  said  defendants. 

"And  the  plainUtf  avers  that  it  was  tben 
and  there  tbe  duty  of  said  defendants,  for 
the  protection  and  safety  of  their  servants 
at  work  thereon,  to  exercise  reasonable  care 
in  the  construction  and  erection  of  said  stage 
and  the  supports  thereof,  and  In  selecting 
the  material  therefor,  and  to  exercise  like 
care  to  have,  keep,  and  maintain  the  same  in 
a  safe  and  snitable  condition  for  unloading 
said  coal. 

"That  said  defendants  bad  constructed  said 
stage,  and  sent  the  plaintiCF  to  work  there- 
on, and.  In  constructing  the  same,  had  sup- 
ported the  outer  or  projecting  end  o<  said 
stage  by  the  halyards  of  said  vess^  which 
said  halyards  were  defective,  decayed,  un- 
safe, and  unsuitable  for  said  purpose,  all  of 
which  waa  well  known  to  tbe  said  defend- 
ants, or  by  tbe  exerdae  of  reaaonable  care 
might  have  been  known  to  them. 

"And  the  plalnttS  avers  that  upon  said 
day,  while  he  was  in  the  exercise  of  reason- 
able care,  and,  tn  performing  hla  duties 
aforesaid,  was  standing  upon  the  outer  edge 
of  said  projecting  atage,  without  any  knowl- 
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edge  or  means  of  kaowIeOge  of  tbe  detective, 
decayed,  nnsultaUe,  and  unsafe  conditlan 
of  the  ropes  by  wUcta  said  stage  was  sup- 
ported, tbe  rope  or  halyard  wblcb  supported 
one  of  tbe  outer  comers  of  said  stage  sud- 
denly broke  because  of  Its  Insuffldency  for 
tbe  purpose  toe  -wblcb  tbe  defendants  bad 
made  use  of  It  and  tbe  plaintiff  was  there- 
by projected  and  tbrown  into  tbe  hold  of 
tbe  vessel,  falling  a  long  distance,  to  wit,  a 
distance  of  thirty  feet,  and  striking  in  the 
bottom  of  the  hold  of  said  Tessel,  and  upon 
the  beams  therein,  whereby  be  was  great- 
ly bruised.  Injured,  and  shaken  up,  and  bis 
back  and  side  were  greatly  strained,  and  bis 
spine  Injured,  and  he  suffered  and  will  ««• 
tlnue  to  suffer  great  pain,  both  of  body  and 
mind;  has  expended  and  will  be  obligecl 
hereafter  to  expend  large  sums  of  money 
In  medical  attendance  and  nursing;  since 
said  injury  has  been  and  will  continue  to  be 
-wholly  disabled  from  performing  bodily  la- 
bor and  earning  a  IlTdibood  for  himself  and 
Us  family;  and  is  permanently  disabled  by 
the  Injuries  so  by  him  suffered  by  tbe  fault 
of  said  defendants,  and  which  were  not  con- 
tributed to  in  any  degree  by  fanlt  on  bis 
part." 

Argued  before  ElMBRT,  8TR0DT,  SAY' 
AGIl,  POWBRS,  and  PBABODT,  JJ. 

a  B.  ft  A.  S.  UtUefleld.  (or  plaintiff.  D. 
N.  Mortland,  for  defendants. 

POWBBS,  J.  Sixceptlons  to  tbe  ruling  of 
the  presiding  justice  directing  a  verdict  tm 
tbe  defendant. 

There  was  evidence  tending  to  show  tta^ 
following  facts: 

The  defendants  operated  a  quarry  at  Bock- 
port  They  were  unloading  coal  from  the 
schooner  Perry,  lying  at  the  wharf.  The 
mode  of  unloading  coal  -tras  over  a  platform 
belonging  to  the  defendants,  consisting  of  a 
movable  stage  and  a  permanent  run,  one  end 
resting  upon  the  wbarf,  and  tbe  otber  was 
attached  to  and  supported  by  tbe  vessel's 
throat  halyards.  This  end  extended  over  the 
hateh  between  tbe  fwemast  and  mainmast 
and  was  elevated  above  tbe  deck.  The  coal 
ivas  bolsted  from  the  hold,  dumped  Into  tbe 
wheelbarrows  on  the  end  of  the  stage,  and 
wheeled  thence  over  tbe  stage,  and  run  to  a 
pile  upon  tiie  wharf.  The  plaintiff  was  in  the 
employ  of  the  defendants  as  a  common  labor- 
er, doing  such  kind  of  work  as  he  was  di- 
rected to  do.  On  May  28,  1902,  be  was  Injur- 
ed by  the  fall  of  this  stage,  on  which  be  was 
engaged  In  tbe  wheeling  of  the  coal  from  the 
schooner.  The  fall  was  caused  by  tbe  break- 
ing of  the  fore  throat  halyards,  which  sup- 
ported tbe  rlgbt-hand  corner  of  the  front 
end  of  the  platform  above  tbe  batch.  The 
platform  and  tbe  load  upon  It  weighed  from 
one  to  two  tons.  It  had  been  put  in  position 
In  tbe  morning  at  the  beginning  of  tbe  work 
of  uu]oa,dr|tg  thfi  coal,  and  fell  about  2  o'clock 
of  tbe  same  day.    While  In  position,  a  consid- 


erable amount  of  coal  bad  passed  over  tbe 
platform.  Ueorge  B.  Arey  bud  charge  of  tbe 
defendants'  business  at  Bockport  and  hired 
and  discharged  tbe  men.  The  platform  was 
put  up  on  this  occasion  by  bis  direction.  Tbe 
night  before  he  telephoned  to  one  Bracey  to 
get  sbovelers,  come  over  In  the  morning,  put 
up  the  gear,  and  discharge  the  vessel.  The 
platform  was  put  up  by  two  of  the  men 
wbom  Bracey  brought  with  him  to  work  for 
tbe  defendants  In  discharging  the  schooner. 
These  men  used  the  halyards  for  supporting 
tbe  stage.  The  defendants  furnished  no  oth- 
er materials  for  that  purpose,  and  Mr.  Arey 
expected  tbe  men  to  use  the  vessel's  halyards 
for  holding  up  the  stage,  and  the  defendants 
bad  no  materials  for  that  purpose-  The 
plaintiff  had  nothing  to  do  with  putting  up 
the  stage.  His  general  employment  was  Job- 
bing, and  when  he  worked  wheeling  he  was 
paid  extra  compensatipn.  He  bad  been  em- 
ployed the  day  before  In  discharging  another 
cargo  of  eoal— the  only  prior  Instance  of  bis 
doing  that  w(»k  for  the  defendants.  When 
he  got  throngh,  nothing  was  said  to  him 
about  working  on  any  other  coal  vessel,  and 
he  went  to  work  that  afternoon  planking 
over  the  run;  and  was  engaged  in  doing  that 
work  the  follo-irlng  morning  while  tbe  plat- 
form was  suspended  by  the  other  workmen. 
The  first  orders  ha  bad  to  have  anything  to 
do  with  discharging  the  Ferry  was  after  tbe 
ran  was  repaired,  and  the  otb^r  workmen 
bad  started  In  to  discharge  the  coal,  after  tbe 
platform  was  erected  and  In  place.  He  had 
no  knowledge  of  tbe  condltton  of  tbe  ropes 
whloh  suppwted  tbe  platform.  There  is  no 
elaim  that  any  want  of  care  on  tbe  part  of 
tbe  plaintiff  contributed  to  the  accident 
The  superintendent  Mr.  Arey,  was  present 
fOr  a  longer  or  a  shorter  time  at  the-  wharf 
during  the  placing  In  position  of  the  plat- 
form, but  at  no  time  gave  any  direction  In 
regard  to  It  other  than  wbat  was  contained 
In  his  telephone  message  to  Biacey.  '  An  ex- 
amination of  tbe  halyards  would  have  shown 
that  they  were  old  and  rotten.  No  examina- 
tion of  them  for  the  purpose  of  ascertaining 
If  they  were  suitable  was  made  by  any  one. 
Arey  did  not  put  anybody  In  charge  of  potting 
op  tbe  stage,  but  the  gang  were  to  pnt  up 
what  was  necessary  without  any  f  n>tber  in- 
structions from  him. 

The  adjusting  and  secnrlng  the  platform  In 
place  was  Inddeotal  to,  and  a  part  of,  Its 
contemplated  use— one  of  tbe  ordinary  duties 
of  the  -workmen,  and  a  part  of  the  work 
which  they  were  engaged  to  do.  In  doing 
this,  they  acted  as  fellow  servants  of  the 
plaintiff,  and  the  defendants  would  not  be 
liable  for  their  negligence  In  the  manner  of 
doing  It  They  simply  adapted  tbe  platform 
-to  use  by  means  incidental  to  Its  use— work 
which  may  properly  be  Intrusted  to  servants. 
It  matters  not  that  tbe  stage  was  already  se- 
cured in  position  before  the  plaintiff  -was  set 
to  work  discharging  tbe  coal.  "An  employ- 
•r,  under  such  circumstances,  owes  one  who 
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Is  about  to  enter  bis  service  no  duty  to  In- 
spect  all  the  work  -which  has  been  done  by 
his  servants  previously,  and  -which  may 
ordinarily  be  Intrusted  to  them  -without  lia- 
bility to  his  fellow  servants."  O'Connor  t. 
Rich,  164  Mass.  560,  42  N.  E.  Ill,  49  Am.  St 
Rep.  483;  Butler  v.  Townsend,  126  N.  1. 
105,  26  N.  a  1017. 

It  is  familiar  law,  however,  that  the  risks 
arising  from  the  negligence  of  fellow  serv- 
ants, which  a  servant  assumes  in  entering 
the  employment  of  a  master,  are  those  only 
which  occur  after  the  due  performance  by  the 
master  of  those  duties  which  the  law  imposes 
upon  him.  One  of  these  duties  Is  the  fur- 
nishing of  safe  and  suitable  materials  and  ap- 
pliances with  which  to  do  the  work  In  which 
the  servant  Is  employed.  He  is  chargeable 
with  the  knowledge  of  the  means  necessary 
to  be  employed,  and  is  liable  for  negligence  in 
providing  them.  If  this  undertaking  is  to 
provide  a  completed  appliance,  he  must  use 
ordinary  care  to  furnish  one  that  is  safe  and 
suitable.  If  Its  construction  is  such  as  may 
be  properly  left  to  the  workmen,  then  he  is 
bound  to  employ  competent  workmen  and 
furnish  suitable  materials.  He  is  not  liable 
for  the  negligence  of  a  fellow  servant  in  the 
selection  of  unsuitable  materials  for  proper 
materials  furnished,  but  he  Is  liable  for  his 
own  negligence  In  furnlBhing  unsuitable  ma- 
terials. Kelley  v.  Norcross,  121  Mass.  508? 
Donnelly  v.  Booth  Bros.  &  Hurricane  Isle 
Granite  Co.,  90  Me.  110,97  Atl.  874. 

It  cannot  be  doubted  that  in  the  case  at 
bar  It  was  the  duty  of  the  defendants  to  fur- 
nish safe  and  suitable  materials  with  which 
the  workmen  might  secure  and  support  the 
end  of  the  platform.  They  knew  that  such 
materials  were  required,  yet  they  had  none 
for  that  purpose.  Mr.  Arey,  their  superintend- 
ent, testified  that  he  expected  the  workmen 
to  nse  the  vessel's  fore  throat  halyards  to  se- 
cure the  platform.  Knowing  that  something 
must  be  used  for  that  purpose,  knowing  that 
nothing  was  furnished,  and  making  no  at- 
tempt to  furnish  anything  to  meet  that  re- 
quirement, and  expecting,  as  he  did,  that 
the  workmen  would  use  the  fore  throat  hal- 
yards, he  must  have  intended  that  they 
should  use  them.  This  Is  not  a  case  where 
the  workmen  selected  the  materials  to  be 
used  from  proper  materials  furnished  by 
the  mastier.  Selection  Implies  a  choice,  and 
here  the  workmen  bad  no  materials  of  the 
master  from  which  to  choose.  Neither  is  it  a 
case  in  which  workmen,  being  without  ma- 
terials for  their  work.  Instead  of  applying  to 
the  master,  volunteer  to  supply  themselves 
without  bis  knowledge  or  consent.  Here  the 
workmen  used  the  identical  materials  which 
the  master  expected  and  Intended  they  should 
■use.  A  Jury  would  have  been  authorized  to 
find  that,  in  furnishing  the  halyards  for  the 
use  to  which  they  were  put,  the  workmen 
acted  by  the  authority  of  the  defendants. 
If  so,  they  stood  in  the  place  of  the  defend- 
ttnts  In  discharging  a  duty  owed  by  them  to 


their  servants,  which  conid  not  be  delegated, 
so  as  to  relieve  them  from  responsibility  for 
negligence  in  its  performance  to  the  plalntH, 
who  had  nothing  to  do  with  securing  the 
platform,  and  first  came  to  work  upon  it  after 
it  was  in  place.  In  such  case,  while  the  men 
who  secured  the  platform  were  the  fellow 
servants  of  the  plaintiff  In  the  use  which 
they  made  of  the  halyards  after  they  were 
furnished,  they  did  not  sustain  that  relatloq 
to  him  In  furnishing  the  halyards  for  that 
purpose.  In  doing  that,  if  they  acted  by  the 
authority  of  the  defendants,  discharging  their 
duty  to  furnish  safe  and  suitable  mat^ials^ 
and  if  there  was  negligence  in  this  respect 
the  defendants  must  answer  for  it.  We  think 
the  case  should  have  been  submitted  to  the 
Jury. 
Bixceptions  sustained. 


(99  Me.  121) 
COIiBMAN  V.  DUNTON  et  al. 
(Supreme  Judicial  Oovrt  of  Maine.     June  15, 
1904.) 

KQtriTT— VENDOR    AND   PDBCHASKB  —  SPEOIFIO 
FXBFOBlf  ANCE — CONTBACT  MOT  ENFOBCEABUC   ; 
— NOTICE    AS    AFlTECTINa    FTTBCHASEB. 

1.  Specific  i)erfonnance  will  be  refused  where 
a  vendor,  after  making  the  contract  and  before 
suit  conveyed  the  land  to  a  bona  fide  pni: 
chaser  for  value,  and  without'  notice. 

2.  In  a  bill  in  equity  for  specific  performaace 
of  an  oral  agreement  tor  the  conveyance  of  real 
estate,  it  appeared  that,  prior  to  the  commence- 
ment of  the  plaintiff's  bill,  a  deed  of  the  prop- 
erty in  question  had  been  given  by  the  defend- 
ants Dunton  to  the  defendant  Thompson,  who 
claimed  to  be  a  bona  fide  purchaser  thereof  fox 
a  valuable  consideration,  without  notice  of  any 
prior  right  on  the  part  of  the  plaintiff. 

It  was  contended  on  the  other  hand  that  the 
transfer  was  made  for  the  sole  purpose  of  de- 
priving the  plaintiff  of  his  equitable  interest  in 
the  property,  and  that  the  defendant  Thompson 
knowingly  participated  in  that  purpose,  or,  if 
not  that  he  took  the  conveyance  with  a  knowl- 
edge of  such  facts  as  would  have  induced  a 
man  of  ordinary  ^prudence  and  caution  to  make 
further  inquiries  in  relation  to  the  nature  and 
extent  of  the  plaintiffs  interest,  in  the  premises, 
and  hence  was  chargeable  with  notice  of  those 
facts  which  by  the  exercise  of  reasonable  dili- 
gence he  might  hare  ascertained. 

Beld,that  although  the  plaintiff,  by  force  of  the 
oral  contract,  and  the. acts  of  part  performance 
shown  by  the  evidence,  might  have  been  en- 
titled to  relief  in  equity  by  a  decree  of  specific 
performance  against  the  defendants  Dunton,  if 
the  legal  title  to  the  property  had  remained  in 
them,  equity  will  stay  its  hand  and  refuse,  to 
disturb  the  title  of  an  innocent  grantee  who 
purchased  the  recorded  legal  estate  for  a  valu- 
able consideration,  without  notice  of  an  out- 
standing equitable  interest 

3.  Held,  that  notwithstanding  the  grounds  of 
suspicion  suggested  by  the  evidence  in  regard  to 
the  bona  fides  of  the  transfer  to  Thompson,  the 
evidence  reported  does  not  possess  sufBdent  pro- 
bative force  to  warrant  a  judicial  finding  of 
fact  that  at  the  time  he  took  the  conveyance 
and  paid  the  consideration  for  it,  the  grantee 
had  actual  notice,  even  in  its  enlarged  legal 
sense,  that  the  land  conveyed  to  him  was  im- 
pressed with  any  trust  in  favor  of  the  plaintiff. 

(Official.) 

1[1.  8e«  Specl&c  Pertormanc«k  toL  44,  Cent  DIs. 
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t  AcUon  by  Cbarles  J.  Ooleman  against  An- 
cle M.  Doitton  and  otbers  for  spedflc  per- 
formance.   Dismissed. 

Argued  before  WISWELL,  0.  J.,  and  KM- 
BRY,  WHITBHOUSB,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

Frank  B.  Southard,  for  plaintiff.  Jos.  M. 
Trott  and  Artbnr  J.  Dnnton,  for  defendants. 

WHITEHOUSB,  J.  The  purpose  of  this 
bill  in  equity  is  to  compel  the  siMclfic  per- 
formance of  an  oral  agreement  for  the  con- 
reyance  of  real  estate. 

It  is  alleged  In  the  plalnttfrs  bill  that  In 
September,  1895,  James  N.  Dunton  entered 
into  an  oral  contract  with  the  plaintiff  to 
sell  and  convey  to  him  a  lot  of  land,  with 
the  buildings  thereon,  situated  on  Court 
street,  In  Bath,  In  consideration  of  $350,  pay- 
able "In  -work  of  the  plaintiff,  and  such  sums 
of  money  as  he  might  from  time  to  time 
be  able  to  pay;  that  thereupon  the  plaintiff 
entered  into  possession  of  the  premises,  erect- 
ed a  small  stable  or  bam  and  two  henhouses, 
dug  a  well,  and  made  other  valuable  im- 
provements thereon;  that  after  the  death  of 
James  N.  Dunton  the  legal  title  to  the  prop- 
erty became  vested  in  the  defendants,  Ar- 
thur J.  Dunton,  Angle  M.  Dunton,  and  Ar- 
thur J.  Dunton  tnistee  of  Doris  Purrlngton; 
that.  In  pursuance  of  his  agreement,  the 
plaintiff  performed  labor  and  made  cash 
payments  to  the  amount  of  $325,  and,  be- 
fore the  commencement  of  this  bill,  offered 
to  pay  the  balance  due  under  the  terms  of 
bis  contract,  and  demanded  a  conveyance 
of  the  property,  which  was  refused." 

The  plaintiff  admits  that  prior  to  the  com- 
mencement of  his  bill  a  conveyance  of  the 
property  was  made  to  the  defendant  Samuel 
r>.  Thompson,  but  alleges  that  this  "pretend- 
ed sale  Is  a  part  of  a  conspiracy  between 
said  Arthur  J.  Dunton  and  Samuel  D. 
Thompson  to  defraud  the  plaintiff  of  hla 
rights  In  said  premises,  and,  as  to  him,  is 
absolutely  void;" 

Tbe  defendants  Dunton,  while  denying  In 
their  answer  that  any  such  agreement  as 
that  set  np  by  the  plaintiff  was  ever  made 
by  James  N.  Dunton,  and  contending  that, 
if  any  such  contract  was  made,  there  have 
been  no  acts  of  part  performance  sufficient 
to  defeat  the  operation  of  the  statute  of 
frauds,  strenuously  Insist  that  the  deed  to 
tbe  defendant  Thompson,  executed  and  re- 
corded five  days  before  the  date  of  the  plain- 
tiff's bill,  was  made  in  good  faith  on  their 
part,  in  tbe  belief  "that  any  rights  wblcb 
tbe  plaintiff  might  have  had  were  long  since 
lost,  and  that  they  bad  a  perfect  legal  and 
moral  right  to  make  such  a  conveyance." 

Tbe  defendant  Thompson  pleads  in  bar  to 
tbe  plaintUTs  bill  that  he  purchased  the  prop- 
erty in  good  faith,  and  paid  therefor  the  sum 
of  S280,  "without  any  knowledge  or  notice 
whatsoever  of  the  plaintilTs  claim  that  be 
tiad  a  prior  right  to  a  conveyance  of  said 


premises  from  said  defendants  by  virtue  of 
any  contract  as  alleged  In  said  bill,"  and 
without  any  Intent  to  defraud  the  plaintiff 
of  his  rights  In  the  premises,  and  avers  that 
he  Is  a  bona  flde  purchaser  thereof  for  a 
valuable  consideration,  without  notice. 

The  case  comes  to  this  court  on  bill,  de- 
murrers, pleas,  answer,  and  replication,  with 
a  report  of  all  the  evidence  in  the  case. 

It  may  be  assumed  that,  by  force  of  the 
oral  contract  and  the  acta  of  part  perform- 
ance disclosed  by  the  evidence,  the  plaintiff 
would  have  been  entitled  to  relief  in  equity 
by  a  decree  of  specific  performance  against 
the  defendants  Dunton  If  the  legal  title  to  the 
property  had  remained  in  them.  Green  v. 
Jones,  76  Me.  663;  Woodbury  v.  Gardner, 
77  Me.  68;  Bennett  v.  Dyer,  89  Me.  17,  85 
Atl.  1004.  But  it  is  a  familiar  and  well- 
established  rule  that  In  such  a  case  equity 
will  stay  its  hand  and  refuse  to  disturb  the 
title  of  an  Innocent  grantee  who  purchased 
the  recorded  legal  estate  for  a  valuable  con- 
sideration, without  notice  of  the  outstanding 
equitable  interest  Whitman  v.  Weston,  30 
Me.  285;  Knight  v.  Dyer,  57  Me.  174,  99 
Am.  Dec.  765;  Cross  v.  Bean,  83  Me.  61,  21 
Atl.  752;  1  Pom.  Eq.  368;  2  Pom.  Eq.  770. 

The  defendants  Interpose  this  principle  of 
obvious  Justice  as  an  Insuperable  objection 
to  the  maintenance  of  the  plaintiff's  bill,  and 
exhibit  In  evidence  a  conveyance  of  the 
property  to  Samuel  D.  Thompson  by  deed  of 
warranty  signed  by  the  defendants  Dunton 
and  duly  .recorded  five  days  prior  to  the 
date  of  tbe  plaintiff's  bill.  The  grantee, 
Samuel  D.  Thompson,  testifies  that  bis  busi- 
ness Is  that  of  a  carpenter,  and  that  be  has 
"had  more  or  less  to  do  with  real  estate  In 
the  last  ten  years";  that  he  purchased  the 
property  in  question,  and  paid  $280  for  It; 
and  that  at  the  time  of  the  purchase  he  had 
no  knowledge  of  any  facts  which  led  him  to 
suppose  that  the  grantors  did  not  have  a 
legal  and  equitable  titie,  such  as  would 
enable  them  to  make  a  good  conveyance  to 
him.  In  answer  to  an  Inquiry  whether  there 
was  a  reservation  of  the  right  of  the  plaintiff 
to  remove  any  of  the  buildings  on  the  prem- 
ises, he  testifies  that  he  didn't  think  there 
was  anything  said  about  that,  but  on  reflec- 
tion he  thought  tltere  was  something  said 
about  moving  a  bam,  but  be  "couldn't  say 
for  certain."  The  defendants  Dunton  ad- 
mit In  their  answer  that  when  they  made  the 
sale  to  Thompson  they  reserved  to  the  plain- 
tiff tbe  right  to  remove  the  bam  and  hen- 
houses. 

It  appears  in  evidence  that  Thompson  lived 
within  40  rods  of  the  premises,  and  during 
tbe  period  .of  tbe  plalntUTs  occupancy  be 
had  twlee  called  there,  and  frequently  passed 
the  premises,  and  had  an  opportunity  to  ob- 
serye  the  improvements  that  had  been  made. 
He  knew  that  the  plaintiff  was  in  the  oc- 
cupancy of  the  premises  at  the  time  of  the 
conveyance  in  question,  and,  two  days  after 
the  date  of  his  deed,  gave  the  plaintiff  no- 
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tide  to  "TucAte  iHe  hotifte  aB  boou  as  possible,^ 
ab  be  'Vontemplated  making  some  cbanges 
In  It" 

Upon  tM8  sttitie  of  the  evlflence,  Oie  plain- 
tiff sharply  assails  tbe  good  faith  of  the  con- 
veyance to  Thompson,  and  Insists  that  It  to 
not  only  manifest  that  the  defendants  Dnn- 
ton  made  the  transfer  for  the  sole  purpose 
of  depriving  the  plaintiff  of  his  equitable  In- 
terest In  tbe  property,  but  that  the  testimony 
In  the  case,  vlevyed  In  the  light  of  the  cir- 
cumstances and  conduct  of  the  parties,  war- 
rants the  conclusion  of  fact  that  the  de- 
fendant Thompson  knowingly  participated  In 
that  purpose,  or,  If  not,  that  he  took  the  con- 
veyance with  a  knowledge  of  such  facts  as 
would  have  Induced  a  man  of  ordinary  pru- 
dence and  caution  to  make  further  Inquiries 
In  relation  to  the  nature  and  extent  of  the 
plaintiff's  interest  in  the  premises,  and  hence 
was  chargeable  with  notice  of  the  facts 
which  by  the  exercise  of  reasonable  dili- 
gence he  might  have  ascertained.  See 
Knapp  T.  Bailey,  79  Me.  196,  9  Atl.  122,  1 
Am.  St  Rep.  295;  2  Pom.  Eq.  695,  596. 

if  Thompson  purchased  the  property  as 
an  ordinary  business  transaction,  and  paid  a 
consideration  of  $280  as  the  full  value  of 
the  property,  as  he  states,  he  might  reasona- 
bly have  been  expected  to  have  a  more  def- 
inite recollection  in  regard  to  the  reserved 
right  of  the  plaintiff  to  remove  ttie  barn. 
On  the  other  hand,  it  Is  said  that  the  bam 
was  erected  on  posts,  apparently  for  tbe 
temporary  accommodation  of  tbe  plaintiff, 
and,  If  so,  the  right  of  removal  would  be 
entirely  consistent  with  his  occupancy  of 
the  premises  as  a  tenant  at  will.  Thus  some 
of  the  extraordinary  features  of  the  trans- 
action might  be  explainable  upon  the  a»- 
sumption  that  Thompson  accepted  the  as- 
surance of  his  grantors  that  the  plaintiff 
was  occupying  only  as  a  tenant  at  will. 
■  After  a  careful  scrutiny  of  all  the  evidence 
In  the  case,  it  Is  the  op^lnlon  of  ttie  court  tbtit, 
notwithstanding  the  grounds  of  suspicion 
above  isuggested  In  regard  to  the  bona  fldes 
of  the  transfe*  to  Thompson,  the  evidence 
leported  does  not  possess  sufBclent  probatl'^e 
force  to  warrant  a  Judicial  finding  'of  ftict 
that  at  the  time  he  took  the  conveyance  and 
paid  tbe  considei«tloh  for  'it  the  grantee 
had  actual  notice,  even  in  its  enlarged  legal 
sense,  that  the  land  conveyed  to  him  was 
impressed  with  any  trust  In  favor  of  the 
plaintiff.    For  this  reason,  the  entry  must 

Pc: 

Bin  dismissed. 

(M  m.  4T»  -=^^ 

BRAOBR  V.  AUSTIN. 
(Court  of  Appeals  of  Maryland.    June  9,  1904:) 

UASTEB     AND     SEBVAM?  —  NBGLIGBNCE  —  SAUt 
PLACE  TO  WORK— EVIDENCB-^SOFFICniWCT. 

1.  In  'an  a(*ti<m  for  the  death  of  a  minor  in 
defendant's  emyioy,  occasioned  by  Yda  falling 
into  an  open  elevator  shaft  near  which  he  work- 
ed, tbe  evidence  considered,  and  held  sufficient 
to  warrant  the  refusal  of  an  instruction  that 


tin  evidoice  was  sot  sofflcfetat  to  prove  that 
the  death  was  dut  to  the  failnre  of  defendant  to 
fulfill  any  of  the  duties  owed  to  the  deceased, 
and  tx>  require  tbe  submiasltui  of  the  cause  to  the 
jury. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Pere  L.  Wlckes,  Judge. 

Action  by  Albert  A.  Brager  against  Geo'i^e 
B.  Austin.  Vtom  a  Judgmrat  tAr  |>1«IHtlff, 
defendant  appeals.    Affirmed. 

Argued  before  McSHERBT,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE. 
PBAROB,  and  SGHMUCKBR,  JJ. 

Carroll  T.  Bond,  for  appellant  Ttaomas 
Ireland  BSUott  for  appellee. 

BRISCOE,  J.  Thlli  suit  is  brought  by  tbe 
plaintiff  against  the  defendant  to  recover 
damages  for  tbe  alleged  negligent  kOUng  of 
a  minor  son,  wbo  was  at  tbe  time  an  employ^ 
on  the  premises  of  the  defendant  The  dec- 
laration contains  three  counts,  and  they  al- 
lege. In  substance,  that  tbe  accident  wbl6b 
resulted  in  death  was  due  to  the  negligence 
of  the  defendant  In  falling  to  have  and  keep 
In  order  a  door  or  gate,  near  the  place  as-  • 
signed  tbe  plalntifCs  son  to  work,  and  kept 
and  maintained  for  the  passage  of  a  freight 
elevator,  used  In  the  defendant's  business. 
The  questions  In  the  case  are  presented  upon 
a  single  exception,  and  that  is  to  the  refusal 
of  the  court  to  grant  the  defendant's  first 
prayer.  The  prayer  Is  as  follows:  "That 
there  is  bo  evidence  In  tbe  ease  legally  suffi- 
cient to  prove  that  the  accident  and  injuries 
to  tbe  plaintiff's  son,  which  resulted  In  bis 
death,  were  dtte  to  a  failure  of  the  defendant 
to  fulfill  any  of  the  duties  which  be  owed 
to  tbe  plalntltrs  son,  as  alleged  in  tbe  decla- 
ration, and  tbe  verdict  must  be  for  tbe  de- 
fendant" Tbe  plaintiff  offered  no  prayers, 
but  the  court  granted  the  defendant's  second 
prayer,  which  submitted  the  proposition  that 
the  plaintiff  was  not  entitled  to  recover,  un- 
less they  find  from  the  evidence  that  the 
death  of  the  plaintlfl"s  son  was  caused  ex- 
clusively by  the  negligence  of  the  defendant 
as  alleged  In  the  declaration,  and  without  any 
ntSgllgence  on  the  liart  of  the  deceased  con- 
fributliig  to  the' accident  The  case  was  sub- 
mitted at  the  close  of  tbe  plaintiff's  evidence, 
and,  the  Judgment  being  for  the  plaintiff,  the 
defendant  has  appealed. 

It  becomes  necessary,  then,  for  ns  to  ex- 
amine the  testimony  In  tbe  record,  to  aseer- 
tftfn  whether  there  was  sufficient  evidence 
to  establish  the  right  of  tbe  plaintiff  to  re- 
cover. Tbe  defendant  was  engaged  In  the 
business  of  conducting  a  department  store,  at 
the  southeast  comer  of  Eutaw  and  Saratoga 
streets.  In  tbe  dty  of  Baltimore,  and.  at  the 
time  of  the  accident  the  plalntifTs  son,  a 
boy  of  about  12  years  of  age,  was  In  bis  em- 
ployment. Tbe  boy  was  employed  to  take 
-waste  pap6r  'fi'om  the  floor  of  tbe  store  and 
deposit  it  ita  a  wtiste  paper  box  located  In  an' 
Anteroom,  to  the  west  side  of  the  elevator 
shaft  and  about  4  feet  fa  front  of  tb^  el«- 
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Tator  door.  The  elevator  ran  from  the  base- 
ment of  the  building,  through  a  abaft,  to  the 
fifth  floor,  and  from  the  first  floor  it  was  In- 
closed by  a  wooden  frame  wotk,  with  open- 
ings on  each  floor.  The  door  which  closed 
the  opening  on  the  flrst  floor  was  about  six 
feet  wide  and  six  feet  long,  and  was  raised 
by  pnlley  weights,  attached  to  chains.  The 
elevator  was  used  alone  for  carrying  freight. 
On  the  morning  of  the  accident  the  boy  was 
at  work  In  the  anteroom  on  the  first  floor, 
depositing  paper  In  the  box,  when  the  elevat- 
or ascended  from  the  basement  and  stopped 
at  the  first  floor.  The  elevator  boy  testifies 
that  when  he  came  up  from  the  basement 
and  opened  tbe  elevator  door  the  boy  and  the 
porter  were  standing  In  the  anteroom,  about 
two  feet  from  the  elevator  shaft  and  the 
waste  paper  box;  that  the  door  to  the  ble- 
vator  shaft  was  out  of  order,  and  he  had  to 
Uft  It  up  and  put  a  curtain  pole  under  it,  to 
hold  It  up;  "that  he  put  the  pole  under  the 
left-hand  corner  of  the  door,  looking  out  from 
the  elevator,  the  CMner  nearest  the  waste  pa- 
per box;  and  that  the  corner  was  not  lighted. 
He  further  testified  that  he  did  not  close  the 
elevator  door,  when  the  elevator  moved  to 
the  next  floor,  but  left  It  tor  the  porter  to 
close;  that,  when  the  elevator  had  ascended 
about  five  or  six  feet,  he  heard  some  one  call, 
and,  looking  down  the  elevator  and  the  shaft, 
he  saw  tbe  boy  lying  down  in  the  basement 
of  the  building;  that  he  did  not  see  the  boy 
on  tbe  elevator,  nor  did  he  see  him  fall  from 
It.  The  porter,  who  was  at  work  in  the  ante- 
room, testlfled  tbat  the  boy  got  on  the  ele- 
vator to  show  wherb  to  put  the  paper,  and 
told  the  elfevator  boy  to  stop  at  a  chute, 
•which  was  about  five  or  six  feet  above  the 
anteroom;  that  the  elevatw  door  was  left 
open,  and  while  he  was  engage  taking  the 
prop  from  under  the  door  something  brushed 
him  on  the  toe  of  the  shoe,  and  he  looked 
down  and  saw  the  boy  In  the  bottom  of  the 
cellar.  He  also  testlfled  that  the  door  had 
been  out  of  order  for  three  -or  four  days,  and 
that  the  accident  could  not  have  happened  If 
the  elevator  door  had  been  closed. 

We  hare  stated  the  material  portiotM  of  tho 
testtmony  as  hearing  on  the  case,  and  we 
think  there  was  sufficient  evidence  Of  negli- 
gence which  required  the  case  to  be  submit- 
ted to  the  Jury.  The  question  of  the  alleged 
negligenee  of  the  appellant  was  properly 
snbmltted  to  the  Jury  in  the  defendant's  sec- 
ond prayer,  wMcb  Instructed  them  to  the  ef- 
fect flat  tbe  plaintier  was  -not  entitled  to  ve- 
covelr,  unless  they  found  from  the  e^vldence 
that  the  death  of  the  plaintliT's  son  was 
cansed  cixAuSlvely  by  tlse  negligence  of  tho 
defendant,  and  without  any  negligence  on  th^ 
part  of  tUe  deceased  diKeetly  contribntiiig  to 
the  accident  The  negligence  of  the  appel- 
lant In  this  case  was  not  a  qaestion  of  law 
for  tho  eoort,  btft  *f  fact  to  be  determined 
by  the  i«ey  npon  i^  the  facts  and  drciain- 
stances  ttttrtoandtag  the  accident  Accord- 
ing to  t%«  evidence  the  accident  happened, 
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«11her  by  ttie  boy's  falling  from  the  flrst  floor 
to  the  basement  through  the  doorway,  which 
bad  l>een  left  open  after  the  elevator  had 
ascended,  or  by  falling  from  the  elevator  to 
the  floor,  and  then  through  the  open  doorway 
to  the  basement  T^ere  was  not  sufficient 
apace  between  the  eleyatoc  and  the  shaft  for 
him  to  have  fallen  ofT  tbe  elevator  and  down 
the  shaft  to  the  basement  The  question  of 
negligence  and  contribut(»7'  negligence  was 
properly  snbmltted  to  the  Jury,  and  we  see 
no  reason  why  the  Judgment  should  be  dis- 
turbed. There  can  be  no  difficulty  about  the 
law  applicable  to  the  facts  of  the  case.  It 
Is  thus  stated  In  B.  &  O.  It  R.  Co.  v.  Baugb, 
149  U,  S.  S68,  13  Sup.  Ct.  »14,  3T  L.  Ed.  772: 
"A  master  employing  a  servant  impliedly  en- 
gages with  htm  that  the  place  in  which  he  is 
to  work  and  the  tools  or  machinery  with 
which  he  Is  to  work  or  by  which  he  Is  to  be 
surrounded  shall  be  reasonably  safe.  It  is 
the  master  who  Is  to  provide  the  place  and 
the  tools  and  machinery,  and  when  he  em- 
ploys one  to  enter  into  ills  service  he  impli- 
edly says  to  him  that  there  is  no  other  dan- 
ger in  the  place,  the  tools,  and  the  machinery 
than  such  as  is  obvious  and  necessary."  In 
the  case  at  bar  there  was  evidence  tbat  the 
anteroom,  where  the  boy  was  at  work,  was 
Insufficiently  lighted;  the  elevator  door  was 
out  of  order  and  repair,  and  had  been  for 
some  days  before  the  accident;  and  the 
waste  paper  box,  where  tbe  boy  was  at  work, 
was  within  four  feet  of  the  open  doorway 
and  In  a  small  room,  but  dimly  lighted.  Up- 
on these  and  tbe  other  facta  set  out  in  the 
record,  we  think  tire  case  was  properly  left 
to  the  Jury,  and  the  court  committed  no  error 
in  rejecting  the  defendant's  flrst  prayer, 
which  Instructed  the  Jury  that  there  was  no 
evidence  legally  sufficient  to  prove  that  the 
accident  was  due  to  a  failure  of  the  defend- 
ant to  fulfill  any  of  the  duties  which  he 
owed  the  plaintiff's  son.  For  these  reasons, 
the  Judgment  will  be  affirmed. 
Jodgment  affirmed,  with  cost!. 


(99  Md.  G77) 
WATTS  V.  VANSANT. 
(Court  of  Appeals  of  Maryland.    June  8,  1904.) 

OEEDS — VALIDITT— CAPACITY  OT  GKAIWOB— IN- 
TOXICATION —  aNDUK  INFLUKNOK  —  IBAUOU- 
LENT  COItVBTANCGS— VAXIDITT  AS  AGAINST 
OBANTOB. 

1.  Evidence  examined,  and  held  insufficient  to 
invalidate  a  deed  on  the  gro'and  of  the  intoxica- 
tion of  liie  grantor  at  tbe  time  of  its'  execution. 

2.  A  grantor  cannot  impeach  a  deed  executed 
for  tbe  purpose  of  defrauding  hla  creditors. 

3.  Evidence  examined,  and  held  insafficient  to 
invalidate  a  deed  on  the  groond  of  undue  in- 
fluence. 

Appeal  from  Otrcuit  Court  Prince  George's 
County,  in  Equity ;  Geo.  O.  Merrick,  Judge. 

Proceedings  by  James  B.-  Vansant  as  as- 
signee of  a  mortgage,  for  an  order  confirm- 
ing a  sale  of  the  mortgaged  property  under 
a  power  ox  sale  contained  in  the  mortgnge. 
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From  an  order  dismissing  the  exceptions  of 
tbe  mortgagor,  SalUe  Watts,  she  appeals. 
Affirmed. 

Argued  before  McSHEREY,  O.  J.,  and 
FOWLEE,  BRISCOE,  BOYD,  PAGB, 
SCHMUCKEE,  and  JONES,  JJ. 

C.  O.  Magruder,  for  appellant  Joseph  8. 
Wilson,  for  appellee. 

PAGE,  J.  On  the  29th  of  December,  1002, 
James  E.  Vansant,  assignee  of  a  mortgage 
from  Sallle  Watts  to  the  German  Building 
Association,  under  a  po-wer  contained  therein, 
made  sale  of  the  mortgaged  premises,  and 
reported  the  same  to  the  lower  court  The 
appellant  filed  exceptions  to  Its  ratification, 
and  tbe  appellee  set  up  by  his  answer,  among 
other  things,  that  the  appellant  had  no  stand- 
ing in  court  to  file  exceptions  to  the  ratifica- 
tion of  the  sale,  because  theretofore — that 
Is,  on  the  14th  May,  1900— she,  with  her  late 
husband,  had  conveyed  all  her  Interest  in  the 
mortgaged  premises  to  one  Henry  R.  Gun- 
ther.  On  the  11th  March,  1903,  the  parties, 
then  being  about  to  take  testimony  in  support 
of  the  exceptions,  agreed,  in  writing,  that 
"the  testimony  abont  to  be  taken  shall  only 
concern"  the  matter  of  the  conveyance  to 
Gunther,  "because  It  la  conceded  by  the  coun- 
sel for  the  exceptant  that,  if  the  court  shall 
decide  that  she  has  parted  with  her  equity 
of  redemption  in  the  Imperial  Hotel  by  the 
deed  to  Gunther,  the  said  Sallle  Watts  can- 
not sustain  her  exceptions  on  any  one  of  the 
other  points."  The  right  of  appeal  to  the 
Conrt  of  Appeals  was  reserved  to  either 
party.  It  Is  not  disputed  that  the  appellant 
did  execute  the  deed  In  question,  but  she  con- 
tends that  it  is  in  fact  invalid  and  inopera- 
tlve.  The  court  below  overruled  the  conten- 
tion and  dismissed  the  exceptions,  and  from 
the  order  of  the  court  this  appeal  was  taken. 

It  is  contended  on  tbe  part  of  the  appellant 
that  the  deed  Is  invalid,  first  because  at  the 
time  of  its  execution  she  was  in  such  a  con- 
dition of  intoxication  as  to  be  Incapable  of 
executing  a  valid  deed  or  contract ;  secondly, 
that  tbe  deed  was  obtained  from  her  by 
fraud  practiced  upon  her  by  Gunther,  Butke, 
and  Bannon,  with  the  view  of  depriving  her 
"of  her  right  to  ever  become  relieved  of  the 
original  mortgage,"  and  to  "discredit  her 
with  her  creditors";  and,  thirdly,  because  of 
undue  Influence,  which  she  was  unable  to  re- 
sist, exercised  over  her  by  her  attorney, 
James  P.  Bannon. 

The  proof  undoubtedly  shows  that  Mrs. 
Watts  was  much  addicted  to  drink.  More 
than  once  she  had  become  an  Inmate  of  Mt 
Hope  Retreat  seeking  there  some  relief  from 
her  unfortunate  habit  Dr.  Hill,  the  physi- 
cian in  charge  of  that  iostitation,  testified 
that  her  "mind  was  not  at  any  time  impair- 
ed," and  her  "usual"  condition  when  brought 
there  was  such  as  ordinarily  follows  a  de- 
bauch or  prolonged  latoxicatlon,  and  that 
"she  Improved  rapidly  when  she  got  rid  of 


tbe  stimulants."  She  was  first  received  in 
the  institution  on  the  20th  March,  1900,  and 
discharged  13th  April,  1900;  again  on  20th 
April,  1900,  and  discharged  10th  May,  1900; 
and  again  15th  May,  and  left  30th  May,  1900. 
When  she  went  out  of  the  institution  on  the 
lOtb  of  May  "she  was  sober  and  normal  in 
her  condition,"  and,  according  to  Dr.  Hill, 
"as  capable"  then  of  making  a  valid  deed  or 
contract  as  at  any  time  of  her  life.  As  to  her 
condition  from  that  day  up  to  the  14th,  when 
she  executed  the  deed,  we  have  no  direct 
evidence,  except  what  she  has  testified  to 
herself — that  she  was  drinking  "every  day," 
"all  the  time,"  "on  the  10th  May,"  etc  Her 
testimony,  taking  it  altogether,  does  not  im- 
press us,  and,  when  it  is  not  corroborated  in 
some  manner,  we  cannot  place  much  reliance 
upon  it  Certain  it  is  that  all  the  persons 
present  at  tbe  execution  of  tbe  deed,  who 
have  testified,  state  that  she  was  entirely 
capable  of  attending  to  the  business  in  which 
she  was  engaged.  Butke  said  she  seemed  to 
understand  the  business,  and  was  "Just  as 
sound  in  mental  and  physical  health  as  she 
Is  to-day."  She  came  to  Bannon's  office  vol- 
untarily, and  signed  her  name  in  such  an 
"even  and  smooth"  manner  as  to  attract  the 
notice  of  the  learned  Judge  below,  so  that  In 
bis  opinion,  as  he  states,  "her  signature  alone 
goes  far  to  show  that  there  was  nothing 
wrong  with  her  in  mind  or  body."  In  this 
state  of  tbe  proof,  we  cannot  hold  tliat  it  has 
been  shown  that  at  the  time  of  the  execution 
of  the  deed  she  was  incapable  mentally  of 
making  a  valid  deed. 

The  next  point  made  by  the  appellant  Is 
that,  the  deed  was  procured  by  fraud,  with 
tbe  view  of  depriving  her  of  all  her  rights 
under  the  original  mortgage;  that  is,  tbe 
mortgage  under  which  tbe  sale  objected  to 
was  made.  Of  the  specific  motive  here  men- 
tioned, or,  indeed,  of  any  other  particular 
motive  to  accomplish  a  fraud,  there  is  not  the 
slightest  evidence.  There  is  no  doubt  that 
Mrs.  Watts  at  the  time  of  the  execution  of 
the  deed  was,  and  for  some  time  prior  there- 
to had  been,  hard  pressed  by  her  creditors. 
She  had  already  been  sued  by  several  of 
them,  and  at  least  a  part  of  her  property 
had  been  seized  for  overdue  taxes.  She  had 
also  applied  to  Mr.  Bannon  to  devise  some 
plan  for  her  relief.  On  the  11th  of  May  she 
came  to  bis  office,  and  they  went  over  her 
affairs,  with  the  result  that  it  was  determin- 
ed to  place  an  additional  mortgage  on  the 
hotel  property,  and  so  dispose  of  the  residue 
of  lier  property  as  to  "block  the  creditors" 
until  further  arrangements  could  be  made. 
Accordingly,  on  the  14th  May  a  new  mort- 
gage was  made  to  Butke  for  $3,000,  and  this 
snm  was  actually  paid  to  Bannon  by  Butke. 
Tbe  indebtedness  of  Mrs.  Watts  thereafter 
secured  by  mortgage  on  the  hotel  property 
thus  amounted  to  $6,500,  or  $1,000  in  excess 
of  tbe  sale  made  by  the  appellant  Bnt  she 
still  retained  an  equity  of  redemption,  and, 
for  the  purpose  of  further  blocking  the  cred- 
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Itora,  that  was  conveyed  to  Gnnther,  wbo 
was  the  brotber-ln-law  of  Butke.  For  tbe 
same  reason  tbe  Whltehouse  lot  was  convey- 
ed to  Bannon  after  Mrs.  Watts  had  paid  oat 
of  the  money  received  from  Butke,  to  her 
husband,  $625,  In  consideration  of  his  sign- 
ing the  deed,  and  thereby  parting  with  his 
marital  rights  in  the  property.  It  thus  ap- 
pears that  a  fraud  was  contemplated  by  the 
parties  concerned  In  the  transaction,  but  It 
was  not  a  fraud  upon  the  rights  of  Mrs. 
Watts,  but  upon  her  creditors.  The  motive 
of  the  transaction  was  not  to  deprive  Mrs. 
Watts  of  any  rights  she  then  had  or  might 
thereafter  acquire,  but  to  place  her  property 
in  such  a  condition  that  her  creditors  should 
be  hindered  and  delayed  In  securing  their 
dalma.  It  Is,  no  doubt,  correct  that  the  evi- 
dence of  most  of  these  transactions,  and  the 
motives  leading  up  to  them,  rests  upon  the 
testimony  of  Mr.  Bannon ;  but  there  is  noth- 
ing In  the  record  that  leads  na  to  reject  it, 
and,  without  some  contradictory  proof,  we 
cannot  disregard  it  Mr.  Bannon  further 
states  that  he  has  settled  or  is  ready  to  set- 
tle with  Mrs.  Watts  for  all  property  or  sums 
of  money  which  have  come  Into  his  hands, 
but  whether  he  has  or  not  is  not  material 
to  the  Inquiries  now  before  us.  The  trans- 
actions of  the  parties,  as  It  appears  from 
this  record,  disclose  a  fraud  upon  creditors 
of  Mrs.  Watts,  and  therefore,  may  be  Invalid 
as  to  them ;  but  for  that  reason  It  cannot  be 
impeached  by  Mrs.  Watts,  the  grantor.  The 
law  does  not  permit  the  grantor  In  such  a 
case  to  set  up  her  own  fraud  for  the  purpose 
of  avoiding  the  transfer.  Oushwa  v.  Oush- 
wa's  Lessee,  5  Md.  44;  Snyder  v.  Snyder, 
51  Md.  77. 

'  Finally  It  Is  also  contended  that  the  deed 
was  procured  by  undue  Influence  practiced 
npon  her  by  Bannon  at  a  time  when  she  was 
so  intoxicated  that  she  was  unable  to  resist 
bis  aits.  After  what  we  have  said  with  re- 
spect to  her  alleged  intoxication  at  the  time 
she  signed  the  deed,  we  need  make  no  further 
reference  to  that  subject.  She  had  then  been 
only  three  days  discharged  from  Mt.  Hope, 
whence  she  came  in  a  normal  condition.  Be- 
fore her  entrance  into  that  Institution  on  the 
20th  of  April  preceding,  she  had  requested 
Bannon  to  straighten  out  her  business  for 
her,  and  on  the  11th  day  of  May — the  next 
day  after  leaving  Mt  Hope — ^voluntarily, 
without  having  been  requested  and  without 
having  been  seen  by  Ban&on,  she  had  met 
him  at  his  ofBce,  and  "gone  over"  with  him 
all  her  business.  On  the  next  day,  the  14th, 
she  came  again  voluntarily  and  executed 
what  had  been  determined  upon.  It  does  not 
appear  that  Bannon  was  personally  interested 
in  any  respect  in  procuring  the  conveyances 
from  her.  They  did  not  iniure  to  his  benefit, 
that  she  should  convey  her  equity  of  re- 
demption to  Gunther.  Nor  was  the  deed  of 
the  Whltehouse  lot  a  matter  of  Importance 
to  him,  for  it  still  left  him  under  the  obliga- 
tion to  account  to  her.    It  was  simply  a 


scheme  by  which  Hn.  Watts'  creditors  could 
be  blocked.  Why  should  he  exercise  undue 
influence  to  accomplish  .that  purpose?  It  la 
not  contended  that  he  possessed  or  undertook 
to  exercise  other  Influence  than  such  as  arose 
from  her  confldence  in  his  skill  and  fidelity 
as  her  attorney.  Indeed,  he  seems  to  have 
employed  that  for  the  protection  of  her  in- 
terests and  welfare,  bodily  and  financial.  At 
times  he  prevailed  upon  her  to  go  to  a  sani- 
tarium, for  the  purpose  of  obtaining  relief' 
from  the  consequences  of  her  habits.  He 
insisted  that  she  should  not  be  subjected  to 
visits  there — ^these  could  only  have  a  delete- 
rions  influence  over  her— and  he  took  care 
that,  when  she  had  been  sufficiently  restored, 
she  should  be  promptly  discharged.  He  ad- 
vised her,  it  is  true,  to  commit  the  fraud 
upon  her  creditors,  but  there  Is  nothing  to 
show  that  his'  purpose  was  to  secure  ad- 
vantages for  himself.  That  she  assented^ 
willingly  to  his  advice,  and  cheerfully  com- 
mitted the  fraud,  in  the  hope  and  expectation 
of  securing  profit  therefrom,  cannot  be  doubt- 
ed, and  she  cannot  now  avoid  the  conse- 
quences of  her  own  act  by  claiming  that  she 
was  overpersuaded  or  forced  by  the  devices 
of  Bannon. 

The  order  must  be  affirmed.     Order  af- 
firmed, with  costs  to  the  appellee. 


(99  Ud.  645) 

SERIO  V.  MURPHY  et  al. 
(Court  of  Appeals  of  Maryland.    June  8,  190*.), 

LANDLORD    AND    TEI^ANT— LATBBAL    SUPPOKTr-.' 

BXCAVATiON— NEGLIGENCE— APPEAL 

AND  EBBOB. 

1.  A  tenant  under  a  lease  binding  him  to  make 
all  repairs  cannot  maintain  an  action  against, 
the  landlord  for  an  injury  to  the  wall  daring 
the  tenancy  by  an  excavation  made  on  an  adga-. 
cent  lot,  though  the  Injury  necessitated  plain- 
tiff's removal  before  the  expiration  of  the  term. 

2.  The  failure  of  a  landlord  to  comply  with 
a  notice  under  a  city  ordinance  to  protect  the 
walls  of  his  building  from  an  excavation^  to  be 
made  on  an  adjacent  lot  does  not  render  him  lia- 
ble to  a  tenant  occupying  the  building  under  a 
lease  binding  the  tenant  to  make  all  repairs, 
the  ordinance  making  It  the  duty  of  the  build- 
ing inspector  of  the  city  to  do  the  work  at  the 
expense  of  the  owner  on  the  failure  of  the  own- 
er to  comply  therewith. 

3.  The  mere  fact  that  the  wall  of  a  house 
cracked  while  the  work  of  excavating  an  ad- 
jacent lot  was  in  progress  raises  no  presump- 
tion of  negligence  by  the  person  under  whose 
supervision  the  work  was  being  done. 

4.  One  under  whose  supervision  the  work  of 
excavation  of  a  lot  adjacent  to  a  building  is 
being  done  is  bound  to  use  only  reasonable  and 
ordinary  care  to  prevent  injury  to  the  building 
therefrom. 

5.  In  an  action  by  a  tenant  for  damages  for 
injury  to  the  walls  of  the  house  occupied  by 
him  by  an  excavation  of  the  lot  adjacent  thereto, 
evidence  examined,  and  held  insufficient  to  show 
negligence  on  the  part  of  the  person  under 
whose  supervision  the  work  was  being  done. 

6.  In  an  action  by  a  tenant  for  damages  for 
injury  to  the  walls  of  tbe  house  he  was  occupy- 
ing by  Uie  cracking  of  the  walls  in  excavating 
an  adjacent  lot  to  which  he  made  his  landlord, 
the  builder,  and  the  owner  of  the  adjacent  lot 
parties  defendant,  the  plaintiff  cannot  predicate 
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error  oo  the  failure  of  the  court  to  submit  the 

question  of  tiie  negligence  of  the  builder  to  the 
jury,  where  it  appeared  that  the  question  of  the 
Diligence  of  the  builder  was  submitted  to  the 
jury  in  the  instructions  given  at  the  instance 
of  the  owner  of  tlie  lot,  and  the  jury  found  that 
there  was  no  negligence. 

7.  In  an  action  by  a  tenant  for  damages  for 
injury  to  the  walls  of  the  house  he  was  oocupy- 
ing  in  excavating  an  adjacent  lot  there  can  be 
no  recovery  in  the  absence  of  proof  of  negli- 
gence in  the  work  of  excavation. 

8.  A  lot  owner  who  is  about  to  ercavate  hia 
lot,  which  is  in  proximity  to  the  wall  of  an  ad- 
joining house,  giving  reasonable  notice  Uiereof 
to  the  owner  of  the  house  to  protect  his  prop- 
erty. Is  not  liable  for  injury  thereto  on  failure 
of  the  owner  of  the  house  to  comply  with  the 
notice,  where  the  excavation  is  made  with  ordi- 
nary care. 

9.  The  owner  of  a  lot,  which  he  desired  to 
excavate,~gave  notice  of  his  intention  to  an  ad- 
joining owner  on  whose  lot  there  was  a  build- 
ing, the  walls  of  which  would  be  endangered  by 
the  excavation,  and  the  adjoining  owner  em- 
ployed a  third  person  to  do  the  work  of  protect- 
ing the  bouse.  EeJd,  that  the  fact  that  the 
walls  of  the  house  were  cracked  while  the  work 
of  protecting  it  was  in  progress  would  not  ren- 
der the  owner  of  the  excavated  lot  liable  for  the 
injury. 

Appeal  from  Baltimore  City  Court;  T.  Ui>- 
sbur  Dennia,  Judge. 

Action  by  Glovammarla  Serlo,  trading  as 
G.  Serlo  &  Sons,  against  Frank  3.  Murphy 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Argued  before  McSHBRRT,  O.  X,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE,  and 
8CHMU0KER,  JJ. 

Thomas  O.  Weeks,  for  appellant.  Conway 
W.  Sama,  Joseph  N.  TJlman,  and  Jobo  L. 
V.  Mntpby,  for  appellees. ' 

FOWLBB,  J.  The  plaintiff  below  and  ap- 
pellant In  this  appeal  brought  an  action  to 
recover  damages  caused  by  the  injury  of  a 
wall  of  the  house  he  was  occupying  as  a 
dwelling.  The  facts,  briefly  stated,  are  that 
the  plaintiff  was  a  tenant  of  Dr.  Wilbur  P. 
Morgan  of  the  premises  known  as  No.  323 
Clay  street,  Baltimore  City,  under  a  written 
lease  which  contained  a  covenant  that  he 
was  to  make  all  repairs.  This  he  concedes. 
Frank  J,  Murphy  Is  the  owner  of  lots  320  and 
822  on  the  north  side  of  West  Lexington 
street  These  lots  run  back  to  and  also  front 
on  Clay  street,  and  adjoin  the  premises  of 
the  plaintiff  on  the  west.  Mr.  Murpby  em- 
ployed Henry  S.  Blppel  to  erect  a  warehouse 
on  bis  lot,  and  sent  a  notice  to  Dr.  Morgan, 
the  owner  of  the  premises  occupied  by  the 
plaintiff,  of  bis  Intention  to  excavate,  and  re- 
questing blm  to  protect  the  west  wall  of  his 
house.  While  this  work  was  In  progress,  ac- 
cording to  plaintiffs  witnesses,  the  wall  was 
cracked,  and  badly  Injured,  and  the  plain- 
tiff was  compelled  to  move  out  He  has 
brought  this  suit  against  Dr.  Morgan,  his 
landlord,  Henry  S.  Rippel,  the  builder,  and 
Frank  J.  Murphy,  the  owner  of  the  lot  about 

V  7.  See  Adjoining  Liandownera,  voL  1.  Cent.  Dls. 
H  13,  88. 


to  be  Improved.  At  the  dose  of  <&«  plain* 
tiff's  case  the  jury  were  instructed  that  be 
had  offered  no  evidence  legally  sufficient  to 
jiistify  a  verdict  against  eltber  of  the  de- 
fendants Morgan  or  RippeL  There  was  ac- 
cordingly a  verdict  and  Judgment  thereon  in 
their  favor,  and  the  case  proceeded  against 
the  remaining  defendant,  Frank  J.  Murphy. 
At  the  close  of  the  testimony  offered  by  the 
defendant  Murphy,  the  plaintiff  offered  one 
and  the  defendant  Ave  prayers.  The  plain- 
tiff's prayer  was  refused,  and  those  of  the 
defendant  were  granted.  These  rulings,  to- 
gether with  the  granting  of  the  prayers  of 
tbe  other  defendants,  taking  the  case  from 
the  Jury  as  to  them,  constitute  tbe  only  «(• 
ceptlon  presented  by  this  appeaU 

It  Is  impossible  to  read  the  record  withoot 
coming  to  the  conclusion  at  OQce  that  the 
trial  court  committed  no  error  when  at  tbe 
close  of  the  plaintiff's  case  tbe  Jury  were  told 
that  no  testimony  bad  been  offered  by  the 
plaintiff  legally  sufficient  to  entitle  Um  to 
recover  as  against  Morgan  and  Rippel.  Tbe 
former,  as  we  have  seen,  was  the  pialntifTs 
landlord,  but  as  such  be  was  not  only  under 
no  obligation  to  repair,  but  tliat  duty  rested 
upon  tbe  plaintiff  hiqiself.  The  evidence 
shows.  If  It  shows  anything  clearly  and  suf- 
ficiently, that  wblle  the  excavation  was  be- 
ing made  upon  the  premises  of  the  defendr 
ant  Murphy  the  wall  was  cracked,  and  badly 
Ipjured.  There  Is  an  utter  failure,  so  far  as 
plaintiff's  testimony  is  concerned,  to  connect 
Dr.  Morgan  with  this  work.  There  is  no 
proof  offered  by  the  plaintiff  that  be  was 
guilty  of  any  negligence,  or  that  be  failed  lo 
any  duty  Imposed  on  him  by  law.  The  no- 
tice to  the  effect  that  tbe  wall  In  question 
as  well  as  a  floor  Joist  bad  been  condemned 
was  sent  to  Dr.  Morgan  on  the  29th  April- 
long  after  the  injury  for  which  this  suit  was 
brought  had  happened— and  therefore  it  af- 
fords no  evidence  whatever  that  Morgan  was 
made  acquainted  with  tbe  bad  condition  of 
the  wall  before  it  cracked.  But  as  we  have 
seen,  under  the  lease  it  was  tbe  duty  of  tbe 
tenant  to  make  repairs,  if  any  were  neces- 
sary. Again,  under  tbe  provisions  of  the  city 
code  offered  in  evidence  by  the  plaintiff,  evea 
if  there  was  any  evidence  that  Dr.  Morgan 
failed  to  comply  with  the  notice  to  protect 
his  wall.  It  was  the  duty  of  the  building  in- 
spector of  Baltimore  City  to  do  the  work  at 
Dr.  Morgan's  expense  before  the  proposed 
excavation  was  made  on  the  adjoining  lot 
In  point  of  fact,  however,  it  was  developed 
In  tbe  further  progress  of  the  case  that  the 
wall  was  injured  -while  the  underpinning 
was  in  progress,  and  before  tbe  excavation 
was  commenced  for  the  building  about  to  be 
erected  on  Murphy's  lot  Without  prolong- 
ing this  opinion  by  a  rehearsal  of  the  plain- 
tiff's testimony.  It  is  enough  to  say  that  there 
Is  no  sufficient  proof  by  the  plaintiff  that  Rip- 
pel  did  tbe  work  of  excavation,  or  that  it 
was  (lone  under  his  Sijpervislon  or  control. 
But  if  we  assume  there  was  legally  sufficient 
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proof  of  tins  fact,  there  la  no  erldtaoe  that 
he  wuB  guilty  of  sncb  grom  negligence  as 
wouli.  luake  him  liable  under  the  settled  mle 
applicable  to  cases  like  this. 

In  the  first  place,  negligence  cannot  be  praf 
atuned  because  the  wall  cracked  or  fell  (1 
Thompson  on  Negligence,  277);  and  that 
seems  to  be  the  situation  before  na  in  this 
case.  Nor  is  the  highest  degree  of  care  re- 
quired. If  the  owner  of  the  building  en- 
dangered by  the  proposed  excavation  has 
received  prop^  notice^  the  party  making  tha 
excavation  la  responsible  only  for  actual  or 
positive  negligence  In  the  manner  of  doing 
the  -work,  and  la  not  required  to  use  the  same 
care  that  a  prudent  man  would  exerdse  la 
similar  circumstances.  Jones  on  BasementSi 
%  614.  Or,  In  other  words,  as  we  said  In 
Shafer  r.  Wilson,  44  Md.  280,  the  work  of 
excavating  must  be  done  with  reasonable  and 
ordinary  care.  There  was  only  one  witness 
of  the  plaintiff  who  gave  any  testimony  in  re- 
gard to  the  toanner  In  which  the  w<^  was 
done,  and  even  he  did  not  see  it  done;  but 
he  appears  to  be  of  opinlcm  that,  he  being  a 
very  prudent  man  himself,  he  would  not  have 
ventured  to  underpin  In  this  case  without 
resorting  to  some  other  and  further  precau- 
tions. But  he  falls  t»  give  any  facts  to  show 
actual  and  positive  negligence,  and  when 
aakad  the  direct  aaestion  whether  be  consid- 
wed  it  careless  to  nnderpin  that  building 
from  the  outside,  lie  replied  that  in  80  years' 
ezperienoe  he  had  bad  much  worse  bulldlnes 
to  contend  with,  and  never  had  a  mishap,  bo- 
cause  he  always  took  precautions  to  goaid 
against  it.  He  did  not  examine  the  inside 
of  the  house.  But  assuming  that  there  may 
have  been  some  slight  drcumstaawes  testlfled 
to  by  this  witness  which  would  have  war- 
ranted the  court  In  submitting  to  the  Jury 
the  question  wbetiier  Blppel  was  guilty  of 
■egUgence,  sUlI  the  granting  of  this  prayer 
worked  no  iojuiy  to  the  plaintiff;  for  this 
very  question,  namely,  whether  Rlppel  exer- 
cised due  and  ordinary  care,  was  submitted 
to  the  Jury,  in  the  Instructions  given  at  the 
instance  of  the  defendant  Murphy,  and  thesT 
found  there  was  no  xtegllg^ice:  that  the  work 
was  carefully  and  properly  done-rotberwise 
tbey  could  not  have  found,  as  they  did,  a 
verdict  for  defendant. 

This  brings  us  to  a  consideration  of  the 
rulings  of  the  court  on  the  prayers  which 
were  offered  by  the  plaintiff  and  defendant 
Muiphy,  respectlvrfy,  at  the  close  of  the  tep- 
tlmony  on  both  sides.  The  plaintiff's  prayer 
was  properly  refused,  because  it  is  based  up- 
on the  proposition  that  the  plaintiff  is  en- 
titled to  recover  without  regard  to  the  ques- 
tion of  negligence,  whereas  the  settled  rule 
is  that  negligence  must  be  shown  before 
there  can  be  a  recovery.  The  third  and  third 
and  a  half  and  fourth  prayers  of  the  defend- 
ant only  announce  the  well-settled  law  that, 
U  a  person  wlio  is  about  to  excavate  his  own 
lot  in  proximity  to  the  wall  of  an  adjoining 
house  gives  reasonable  notice  thereof  to  the 


adjoining  owner,  the  latter  Is  bound  to  pro- 
tect his  own  property,  and  the  former  is  not 
liable,  for  damages  sustained  if  the  excava- 
tion is  made  with  ordinaiy  care.  Shafer  v. 
Wilson.  44  Md.  282;  Bonaparte  v.  Wiseman, 
B8  Md.  12,  4S  Atl.  918,  44  L.  R.  A.  482.  The 
fifth  of  defendant  announces  an  equally  plain 
proposition,  viz.,  that,  if  the  defendant  Mur- 
phy gave  notice,  as  required,  to  Dr.  Mor- 
gan, to  protect  the  property  occupied  by  the 
plaintiff,  and  if  said  Morgan  employed  Rlppel 
to  do  so,  and  the  wall  was  cracked,  no  re- 
covery can  be  had  against  Mutpby.  Obvi- 
ously so,  because  according  to  the  hypothesis 
of  the  prayer  he  was  an  absolute  stranger  to 
that  part  of  the  work.  The  uncontradicted 
testimony  of  Rlppel  Is  that  the  injury  occur- 
red after  the  time  he  undertook  to  do  the 
work  for  Dr.  Morgais  and  while  be  was 
doing  the  underpinning  for  him.  and  not  for 
Murphy.  Defendant's  sixth  prayer  Is  also, 
under  the  authorities  cited,  free  from  error. 
It  is  to  the  effect  that,  even  If  Rlppel  was 
acting  for  Murphy,  still,  if  due  and  ordinary 
care  was  exercised  in  the  work.  Murphy  is 
not  liable. 

Finding  no  errors  in  the  rulings  excepted 
to,  the  Judgment  appealed  from  will  be  af- 
flxmed.    Judgment  affirmed,  with  costs. 


DNION  OBNT.  UFB  Ui&  Oa  T.  UNITBD 

STATES  FIDBLITZ  &  GUARANTY  OO. 
(Court  of  Appeals  of  Maryland.    Jane  8,  1004.) 

IHSUBANCK— EMPLOTAs'      FIDKLrTT— BOSD— VA- 

LIDITT — BIONATUBB   OP  EMflJOYi — 

WAIVES  or  OKIBSIOH. 

L  Where  a  bond  gtven  by  an  Inaarar  of  the 
fidelity  of  an  employe  provided  "tbat  it  is  es- 
sential to  the  validity  of  this  bond  that  the 
employfi's  signature  be  hereunto  subscribed  and 
witnessed,"  and  at  the  foot  of  the  bond  there 
was  a  place  indicated  for  the  signature  of  the 
employ^,  but  it  waa  never  signed  by  him,  the 
l)ond  was  invalid  notwithstanding  subsequent 
renewals  by  renewal  receipts  explicitly  declared 
to  be  subject  to  all  the  covenants  and  condi- 
tions contained  in  the  original  bond. 

Appeal  from  Superior  Court  of  Baltimore 
City. 

Action  by  the  Union  Central  Life  Insur- 
ance Company  against  the  United  States  Fi- 
delity &  Guaranty  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Argued  before  McSHEKRY,  C.  J.,  and 
FOWLER,  BRlSOOBl  BOYD,  PEABCE,  and 
SCHMUCKER,  JJ. 

Richard  K.  Cross,  for  appellant.  J.  Kemp 
Bartlett.  for  appellee. 

UcSHERRY,  C.  J.  This  suit  was  brought 
by  the  Union  Central  Life  Insurance  Com- 
pany, a  body  corporate,  against  the  United 
States  Fidelity  &  Guaranty  Company,  also  a 
body  corporate.  The  appellant  company, 
which  was  the  plaintiff  in  the  eonrt  below, 
sued  the  appellee  company  ujion  a  bond  exe- 
cuted by  the  latter,  and  by  which  the  fldel- 
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Ity  company  gnarantled  the  honesty  of  an 
employ^  of  the  life  Insurance  company.  The 
bond  upon  which  the  suit  was  brought  Is  in 
the  usual  fprm  of  a  fidelity  bond.  The  fol- 
lowing Is  among  the  provisions  which  It 
contains:  "Provided  further,  that  this  bond 
is  issued  on  the  express  understanding  that 
the  employe  has  not  within  the  knowledge 
of  the  employer  at  any  former  period  been  a 
defaulter  and  will  be  Invalid  unless  signed 
by  the  employe."  Further  it  is  provided 
"that  It  is  essential  to  the  validity  of  this 
bond  that  the  employe's  signature  be  here- 
unto subscribed  and  witnessed."  There  Is  a 
clause  in  the  bond  by  which  the  employe 
covenants  and  agrees  with  the  bonding  com- 
pany that  be  will  save  and  keep  harmless 
that  company  from  and  against  all  loss  and 
damage  which  the  bonding  company  shall  or 
may  at  any  time  sustain  by  reason  of  hav- 
ing entered  into  the  indemnity  bond.  At  the 
foot  of  the  bond  there  is  a  place  Indicated 
for  the  signature  of  the  employe  opposite  a 
seal  Intended  as  the  employe's  seal.  The 
bond  sued  on  was  delivered  by  the  bond- 
ing company  to  the  life  insurance  company, 
but  it  never  was  signed  by  the  latter's  em- 
ploye whose  fidelity  It  guarantied.  The  pre- 
mium was  paid  for  the  first  year.  Before 
the  expiration  of  the  first  year  the  bond  was 
renewed  upon  the  payment  of  an  additional 
premium,  and  a  renewal  receipt  was  given, 
wherein  It  was  stated  that  the  fidelity  and 
guaranty  company  continued  in  force  the 
same  bond  for  the  period  beginning  on  the 
15th  of  June,  1801,  and  ending  on  the  15th 
of  June,  1902,  "subject  to  all  the  covenants 
and  conditions  of  said  original  bond  here'to- 
fore  issued  on  the  16th  day  of  June,  1900." 
Sobsequently,  that  is  to  say,  on  the  lOtb 
of  April,  1902,  the  bond  was  again  renewed, 
and  a  second  renewal  certificate  of  the  same 
tenor  and  effect  as  the  first  was  again  issued, 
continuing  the  bond  in  force  until  the  15th  of 
June,  1903.  Thereafter  the  appellant  dis- 
cevered  that  the  employe  whose  fidelity  the 
bond  guarantied  had  become  a  defaulter  and 
an  embezzler,  and  thereupon  It  demanded  In- 
demnity from  the  fidelity  and  guaranty  com- 
pany. The  latter  d:|sputed  Its  liability,  and 
suit  was  brought  to  recover  on  the  bond. 
The  declara,tion  set  out  the  bond  and  the 
two  renewal  receipts,  and  averred  the  defal- 
cation. To  this  declaration  the  appellee,  the 
defendant  below,  demurred.  The  court  sus- 
tained the  demurrer,  and  gave  Judgment  for 
the  defendant,  and  thereupon  this  appeal 
was  taken. 

The  sole  question  In  the  case  is  whether 
the  failure  of  the  appellant's  employe  whose 
fidelity  was  guarantied  to  sign  the  bond  of 
indemnity  prevented  the  bond  from  becom- 
ing operative  and  effective.  Contracts  of 
this  character,  like  policies  of  fire  Insurance, 
to  which  they  are  closely  analogous,  though 
with  which  they  are  not  strictly  identical, 
must  receive  a  reasonable  construction  so  as 
to  give  effect  to  the  intention  of  the  parties 


thereto,  and  «o  as  to  carry  ont,  rather  tbaq 
defeat,  the  purposes  for  which  they  weie 
executed.  They  should  neither,  on  the  one 
hand,  be  so  narrowly  or  technically  inta- 
preted  as  to  frustrate  their  obvious  design, 
nor,  on  the  other  liand,  so  loosely  or  inartifi- 
dally  as  to  relieve  the  obligor  from  a  lia- 
bility fairly,  within  the  scope  or  spirit  of 
their  terms.  Credit  Indem.  Co.  v.  Cassard. 
83  Md.  276,  84  Atl.  703.  If  a  recovery  be  per- 
mitted in  this  action  it  must  be  had  in  spite 
of  the  definite  provision  that  the  bond  sbonld 
not  be  binding  unless  signed  by  the  employe 
whose  fidelity  it  was  Intended  to  guaranty. 
The  provtsions  which  have  been  quoted  above 
are  declared  in  the  bond  itself  to  be  "conf 
dltlons  precedent  to  the  right  on  the  part  of 
the  employer  to  recover  under  this  bond.'-' 
The  liability  of  an  Indemnitor  is  measured 
by  tile  contract  Into  which  he  enters,  and  tt 
Is  never  enlarged  by  mere  construction  to 
include  a  term  specifically  excluded.  Inaa- 
much  as  an  indemnitor's  liability  is  one  de- 
pendent wholly  upon  contract,  it  would  be 
anomalous  to  bold  that  he  is  answerable  un- 
der conditions  directly  contrary  to  the  ex- 
press stipulations  of  his  undertaking.  When 
he  covenants  to  be  bound  provided  certain 
antecedent  conditions  are  complied  with  by 
the  party  Indemnified,  in  the  very  nature  of 
things,  if  those  condltionB  are  not  fulfilled^ 
his  liability  never  becomes  fixed.  This  la  so 
elementary  that  we  do  not  pause  to  cite  au- 
thority in  support  of  it.  Giving  to  the  bond 
Of  Indemnity  the  most  liberal  construction 
contended  for,  treating  it  .In  point  of  fact  as 
closely  akin  to  a  technical  policy  of  insur- 
ance, we  cannot  understand  how  the  indent- 
nltor  can  be  held  accountable  upon  It  in  the 
teeth  of  the  explicit  covenants  that  it  should 
not  be  answerable  unless  designated  provt- 
sions distinctly  declared  to  be  conditions 
precedent  to  the  validity  of  the  bond  have 
been  first  complied  with,  when  they  have  dot 
been  observed  at  all.  It  is  true  that  an  In- 
demnitor may  waive  conditions  inserted  for 
its  protection,  but  there  is  no  averment  in 
the  declaration  of  any  such  waiver.  The 
renewal  receipts  are  explicitly  declared  to  be 
subject  to  all  the  covenants  and  conditions 
contained  in  the  original  bond,  and,  if  the 
bond  itself  was  inoperative  by  reason  of  the 
failure  of  the  Indemnified  to  have  its  em- 
ploye sign  it,  the  renewal  receipts  could 
not  give  it  validity.  The  renewal  receipts 
in  terms  reasserted  the  provisions  of  the 
bond,  and  do  not  purport  to  continue  the 
bond  in  force  without  reference  to  the  con- 
ditions upon  the  observance  of  which  its 
validity  In  the  first  instance  depended. 

There  is  nothing  in  the  case  of  the  Amer^ 
lean  Bonding  &  Trust  Company  v.  Mil.  Har. 
Co.,  91  Md.  733,  48  Atl.  72,  In  conflict  with 
these  views.  The  bond  sued  on  in  the  case 
Just  named  is  somewhat  similar  to  the  one 
now  before  us,  but  there  the  analogy  be- 
tween that  ^ase  and  this  one  ends.  In  that 
case  the  employe  signed  the  bond,  and  the 
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point  before  tbe  court  was  whether  there 
was  error  In  guing  tbe  surety  company  with- 
out Joining  the  employS;  and  it  was  held 
that  the  failure  to  Join  tbe  employ^  did  not 
defeat  the  right  of  action  against  the  surety 
company,  because  the  bond  sued  on  was  not. 
a  Joint  obligation,  the  employfi  having  evi- 
dently united  in  it  merely  to  give  his  con- 
sent to  its  terms  and  to  indemnify  the  bond- 
ing company.  The  bond  not  being  a  Joint 
obligation,  it  was  unnecessary  to  Join  the 
employ^  as  a  codefendant  But  that  ruling 
is  Quite  distinct  from  the  proposition  that 
underlies  the  pending  controyersy.  A  case 
very  closely  analogous  to  the  one  at  bar  is 
Blackmore  v.  Guaranty  Ck>.  of  N.  A.,  71  Fed. 
363,  18  C.  O.  A.  77. 

The  life  insurance  company,  the  indemnl- 
fled,  cannot  complain  that  there  is  any  hard- 
ship  inflicted  upon  It  by  holding  the  bond 
to  be  InvaUd  by  reason  of  the  failure  of  Its 
own  employ^  to  sign  It,  because  it  had  pos- 
session of  the  bond,  and  had  control  of  its 
employe  whose  fidelity  was  guarantied,  and 
tbe  failure  to  secure  that  employe's  signa- 
ture was  due  to  its  own  omission  or  default 
alone.  The  Indemnity  company  had  the 
right  to  make  its  undertaking  depend,  as  re- 
spects Its  validity,  upon  the  condition  that 
the  Indemnlfled's  employs  should  sign  the 
bond.  TLe  condition  was  not  unreasonable 
or  Illegal.  The  performance  of  it  was  with- 
in tbe  power  of  tbe  indemnified.  The  neg- 
lect or  omission  of  the  latter  to  comply  with 
that  condition  precedent  cannot  be  Ignored 
when  relied  on  by  the  Indemnitor;  and  can- 
not give  efficacy  to  an  instrument  which,  by 
Its  unequivocal  terms,  was  not  to  become 
operative  until  that  specific  condition  was 
cmnplled  with.  Without  prolonging  this  dis- 
cussion, we  think  the  court  was  clearly  right 
In  sustaining  the  demurrer  to  the  plaintiff's 
declaration,  and  Its  Judgment  will  be  af- 
firmed. 

Judgment  affirmed,  with  costs  above  and 
below. 

(«  Md.  tm 

HATS  T.  PHIIiADELPHIA,  W.  ft  B.  R.  00. 

(Court  of  Appeals  of  Maryland.    June  8,  1904.) 

TBBMS  OF  COUBT— CIX)8B  OF  8E88I0H— WRITTEN 
AND  VERBAL  OBDERS  AFTEB  TERM— VAMDITT— 
STATUTE — OPEN  COOBT—DKrlNrrlON— APPEAL 
—  BECORD   —    AKKNDKENT  —  VXBITT   —    FBE- 

amipnoif. 

LA  session  or  sitting  of  the  circuit  court  is 
over  after  the  final  discharge  of  the  Jury  for 
the  term,  though  no  formal  adjournment  is  had 
until  the  next  ensuing  term  begins,  and  special 
aittinga  are  held  after  the  discharge  of  the  jury. 

2.  Lnder  Code  Pub.  Gen.  Laws,  art  26,  \  37, 
providing  that  each  of  the  circuit  judges  may 
make  oraers  in  recess,  and  may  require,  in 
writing,  the  original  papers  on  any.  case  to  be 
produced,  an  order  by  a  circuit  judge,  in  writ- 
mg.  made  after  the  term  has  closed,  is  valid. 

8.  A  verbal  order  by  a  judge  of  the  circuit 
court  tnade  in  his  private  ofiice,  away  from  the 
conrtboose,  after  the  jury  had  been  finally  dis- 
charged for  the  term,  in  the  absence  of  the 
clerk,  and  without  the  court  or  clerk's  docket 
being  before  him,  in  handing-  the  papers  in  a 


cause  to  an  attorney  therein, .  authorizing  him 
to  deliver  them  to  the  clerk,  and  to  direct  tbe 
clerk  to  enter  on  the  docket,  "The  motion  for  a 
new  trial  overruled,  judgment  for  the  defend- 
auL  and  an  appeal  by  the  plaintiff,"  is  a  nullity, 
and  hence  an  appeal  cannot  be  predicated  there- 
on. 

4.  A  prayer  for  an  appeal  made  to  a  judge 
of  the  circuit  court  in  his  private  office,  away 
from  the  courthouse,  after  the  jury  iiad  been 
finally  discharged  for  tbe  term,  In  the  absence 
of  the  clerk,  without  the  court  or  clerk's  dock- 
et being  before  him,  is  not  made  in  open  court. 

5.  The  rule  that  a  record  imports  absolute 
verity  and  cannot  be  contradicted  does  not  ap- 
ply in  a  case  where  the  official  term  of  the 
judge  who  tried  the  case  expired  between  the 
rendition  of  the  judgment  and  tbe  perfection 
of  an  appeU,  and  his  successor  in  office  caused 
amendments  to  be  made  thereto  by  writ  of 
diminution. 

Appeal  from  Circuit  Court,  Harford  Coun- 
ty: James  D.  Watters,  Judge. 

Action  by  Alexander  F.  Hays  against  the 
Philadelphia,  Wilmington  &  Baltimore  Bail- 
road  Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Appeal  dismissed. 

Argued  before  McSHERRT,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PBSARCB,  and 
SOHMUCKER,  JJ. 

James  J.  Archer,  for  appellant,  nwmas 
H.  Robinson,  for  appellee. 

PEABCE,  J.  The  appellant  in  this  case 
brought  suit  against  the  appellee  in  the  cir- 
cuit court  for  Harford  county  to  recover 
damages  for  personal  injuries  caused  by  the 
alleged  negligence  of  the  appellee,  and,  the 
verdict  and  Judgment  being  in  favor  of  the 
appellee,  this  appeal  was  taken. 

The  appellee  has  moved  to  dismiss  the 
appeal,  on  the  following  .grounds:  (1)  That 
uo  appeal  was  actually  taken  from  the  Judg- 
ment of  the  lower  court;  (2)  that  no  vrrlt- 
ten  order  for  appeal  was  ever  filed;  (8)  that 
no  verbal  order  for  appeal  was  entered  on 
the  docket;  (4)  that  the  verbal  order  for  ap- 
peal alleged  t»  have  been  given  on  the  day 
the  Judgment  was  entered  on  the  docket 
was  given  to  tbe  clerk  at  a  time  when  the 
court  was  not  In  actual  session,  and  was  not 
entered  on  the  docket  tmtll  more  than  two 
mouths  after  tbe  entry  of  tbe  Judgment. 
With  this  motion  was  filed  a  certificate  of 
the  clerk  of  the  court  that  the  September 
term,  1903,  of  the  court  commenced  on  the 
second  Monday  of  that  month;  that  tbe 
Jurors  were  finally  discharged  October  16, 
1903,  and  the  next  session  of  that  court  com- 
menced on  the  second  Monday  of  November, 
1903;  that  the  motion  for  new  trial  was  over- 
ruled and  the  Judgment  entered  October  16, 
1903,  and  that  on  that  date  appellant's  at- 
torney handed  to  him  the  papers  In  the 
case,  stating  that  he  desired  to  enter  an  ap- 
I)eal,  and  directed  him  to  make  out  tbe  rec- 
ord and  transmit  it  to  the  Court  of  Appeals; 
that  he  did  make  out  and  transmit  the  rec- 
ord, but  omitted  to  enter  the  prayer  for 
appeal  until  January  27,  1904,  when,  his  at- 
tention being  called  to  tbe  omission,  he  en- 
ta'ed  the  same  on  tbe  docket  as  it  made 
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October  16,  1903.  With  the  motlOB  to  dls- 
nilaa  was  also  filed  an  affidavit  of  appellee's 
counsel  stating  tliat  the  motion  for  a  new 
trial  was  submitted  without  argument  to 
Judge  Watters,  then  one  of  the  Judges  of 
that  court,  and  before  whom  alone  the  cause 
had  been  tried,  oa  October  16,  1903,  at  his 
private  office,  in  the  Masonic  Temple,  at  Bel 
Air,  the  county  seat  of  Harford  county;  that 
the  motion  was  then  and  there  overruled,  by 
an  order  in  writing  signed  by  the  Judge,  a 
copy  of  which,  duly  cwtlfled,  was  filed  with 
the  affidavit,  and  that  said  order  was  at  once 
taken  by  the  affiant  to  the  clerk,  and  filed 
iind  entered  on  the  docket,  but  that  no  other 
order,  either  'written  or  oral,  was  given  by 
the  court,  and  the  clerk  of  the  court  was  not 
present,  and  the  court  docket  was .  not  be- 
fore the  judge,  and  court  was  not  in  session 
at  the  time.  On  April  12,  1904,  a  writ  of 
diminution  was  granted  the  appellant  to  ena- 
ble htm  to  bring  up  an  amendment  which 
had  been  made  to  the  record,  and  from  this 
diminution  record  it  appears  that  the  circuit 
court  for  Harford  county  on  April  11,  1904, 
upon  the  petition  of  appellant's  counsel,  and 
the  accompanying  affidavits,  directed  the 
clerk  to  correct  the  record  in  this  cause 
by  entering  upon  bis  docket  therein:  "A 
prayer  by  the  said  plaintifl,  Alexander  F. 
Hays,  for  an  appeal  from  the  Judgment  In 
said  cause  rendered  October  16,  190S,  to  the 
Court  of  Appeals  of  Maryland,  as  of  said 
16th  day  of  October  1003."  This  order  was 
made  by  Judge  Burke,  the  term  of  Judge 
Watters  having  in  the  meantime  expired, 
and  was  based  upon  the  following  evidence: 
(1)  An  affidavit  of  appellant's  counsel  stating 
that,  when  the  motion  for  a  new  trial  was 
overruled  by  Judge  Watters,  the  Judge  then 
handed  him  the  papers,  directii^  him  to 
liand  them  to  tlie  clerk,  and  to  direct  the 
clerk  to  entor  upon  the  docket,  "The  motion 
for  a  new  trial  overruled,  Judgment  for  the 
defendant,  and  an  appeal  by  the  plaintiff," 
and  that  he  carried  out  these  instructions, 
and  on  that  day  "took  an  appeal  tor  the 
plaintiff  from  the  Judgment  in  said  cause, 
in  open  court,  before  Judge  Waiters,  after 
said  Judge  had  overruled  said  motion  for  a 
new  trial  and  had  given  judgm^it  tor  de- 
fei^ant,  and  then  requested  the  clerk  to 
moke  out  and  transmit  the  record."  (fii  An 
affidavit  of  Judge  Wattars  confirming  In 
overy  respect  the  facts  alleged  in  the  fore* 
going  affidavit,  so  far  as  relates  to  his  own 
directions  and  the  taking  of  the  appeal. 
(3)  A  certificate  «f  the  clerk  of  the  court 
stating  that  on  October  16,  1003,  "the  motion 
for  a  new  trial  was  overruled  and  Judgment 
entered  on  the  verdict,  and  thereupon  appel- 
lant's attorney  on  said  date  handed  the  papers 
in  the  ease  to  the  clerk,  and  stated  he  de- 
sired to  enter  an  appeal,  and  directed  him  to 
make  out  and  transmit  the  record  to  the 
Court  of  Appeals;  that  the  derk  thereupon, 
considering  an  appeal  intended,  made  out 
and  transmitted  -the  record,  but  omitted  to 


enter  on  bis  docket  the  prayer  Tor  an  appeal 
till  Bubsequmtly,  when  his  attention  being 
called  to  the  fact,  he  made  the  entry  accord- 
ingly.!' The  dlmlBotion  record  shows  the 
following  entry:  "April  11th  1901.  Prayer 
for  appeal  by  plaintiff  in  open  Court  to  the 
Court  of  Appeals  from  Judgment  of  Oct 
l«th  1908,  Ued  as  of  Oct  leth  1903,  per  or- 
der of  Court."  Subsequently,  on  April  14, 
1903,  Judge  Watters  filed  a  second  affidavit, 
stating  that  the  September  term  of  that 
court  convened  on  the  second  Monday  of 
September.  1903;  that  Ute  Jury  was  dischar- 
ged October  7,  1903,  after  which  the  Septem- 
ber term  was  adjourned  from  day  to  day 
until  tiie  second  Monday  in  November,  1903, 
Avhen  It  was  finally  adjourned,  and  the  No- 
vember term  began;  that  at  a  session  of  «aid 
September  term  held  by  him  on  October  16, 
1903,  the  appellant  took  an  appeal  in  said 
canse,  before  him.  In  open  court,  to  the  Court 
of  Appeals,  from  the  Judgment  rehdered  by 
him  that  day  on  the  verdict,  after  be  bad 
overruled  the  appellant's  motion  for  a  new 
trial,  which  he  had  previously  set  down  for 
hearing  on  that  day  at  request  of  appel- 
lee's counsel;  and,  Judge  Burlce  having  di- 
rected the  clerk  to  ffie  said  additional  affida- 
vit, the  clerk  has  certified  the  same,  with 
said  order,  at  the  request  of  appellanfs 
counsel,  as  an  addition  to  the  dimlntition 
record. 

The  question  of  practice  involved  being 
one  of  Importance  as  a  possSble  precedent, 
and  tiie  foots  being  somewhat  peculiar,  we 
have  set  them  out  fully,  that  there  may  be 
no  misapprehension  as  to  the  ground  and 
scope  of  ohr  decision. 

In  Oaines  v.  Lamkln,  82  Md.  129,  83  Atl. 
4S9,  where  there  was  no  amendment  of  the 
record,  the  question  before  tbe  court,  as 
stated  by  the  late  Chief  Justice  Robinson, 
wa^  "whether  a  mere  verbal  order  for  an 
appeal,  not  entered  of  recori  till  after  the 
expiration  oit  two  months  from  the  date  of 
the  Judgment,  is  an  appeal  properly  taken, 
within  the  meaning  of  the  Code";  and  the 
conclusion  of  the  court  was  that  "every  safe 
and  sound  principle  of  construction  reiinires 
us  to.  hold  that  where  a  mere  verbal  order 
for  an  appeal  is  given,  not  in  open  court, 
tAe  entry  of  the  appeal  must  be  made  within 
the  time  limited  by  the  statute."  The  ital- 
ics are  those  of  the  opinion  quoted.  A  close- 
ly analogous  question  was  considered  upon 
a  motion  to  dismiss  an  appeal  in  Livers  v. 
Ardinger,  90  Md.  30,  44  Atl.  1042,  where  also 
there  was  no  amendment  of  the  record.  In 
that  case  the  February  term  of  the  circuit 
court  for  Washington  County  met  on  the 
18th  of  that  month,  and  the  regular  sitting 
of  the  court  continued  until  March  22d,  when 
the  petit  Jurors  were  discharged  for  tl»e 
term.  During  this  period  the  Judgment  ap- 
pealed from  was  rendered.  A  rule  of  that 
court  provides  that  "in  every  case,  unless 
otherwise  expressly  ordered  by  the  court, 
hills  of  exception  Bfaali  be  prepared  and  sub- 
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mltted  to  the  court  dnrtdg  tfte  atttUiga  oC 
the  term  at  whicb  such  bUIa  of  reception 
aball  be  taken."  The  blU  of  ezceptiQQ  Ui 
tbat  cage  was  presented  to  the  judges  on  the 
lOtb  day  of  Ai»rU  for  their  approyal  and 
aignature,  and  tbe  question  thus  presented 
■was  -whether  the  court  was  then  "sitting," 
within  the  meaning  of  the  rule.  The  oourt 
■Kid:  "An  Inspection  of  the  record  will  show 
thait  tbe  February  term  of  the  Wasblngtoa 
eannty  court  was  never  formally  adjourned 
until  the  May  t&im.  actually  began.  After 
tbe  eontlnuoas  sittings  firom  day  to  day  cecuh 
ed,  after  tbe  Jury  was  discharged  for  the 
term,  and  presanubly  after  the  general  busl- 
oesB,  a»  Uidlested  t:^  the  calendar,  Jtod  been 
disposed  of,  there  were  sittings  on  special 
days,  during,  which  special  matten  werv 
attended  t»~es  for  instance^  on  one  oecaslioa 
a  motion  to  Quash  was  beard;  on  anotbn. 
several  partfes  were  sentenced  to  Tarieufl 
terms  of  ImprlaoBBiteat;  en  anotber,  Jiirors 
for  the  ensuing  term  were  drawn;  sad  on 
ottaor  occasions  nothing  at  all.  Can  tbese 
special  sittings  be  parts  of  the  'sittings  of  ^« 
term,'  as  contemplated  by  the  court  which 
prepared  and  established  the  rule?  •  •  • 
According  to  the  practice  throughout  the 
state,  the  circuit  courts  meet  on  the  first 
day  of  tbe  term,  and  continue  their  sessions 
from  day  to  day  until  tbeiy  hare  disposed  of 
all  the  cases  on  their  several  dockets. 
These  sittings  are  those  that  are  referred  to 
In  tbe  rule  by  tbe  use  of  tbe  words  'the  sit- 
tings of  the  term,'  but  they  do  not  include 
■pedal  sittings  held  after  the  sittings  of  the 
term"  for  the  purpose  of  keeping  the  court 
In  session  during  the  term  for  the  transac- 
tion of  such  business  as  may  arise  from  time 
to  time  after  the  regular  sitting  has  ended." 
Tbe  appeal  was  accordingly  dismissed. 

In  the  present  case  the  session  of  the  court, 
«  it»  sitting,  upon  tbe  most  liberal  construc- 
tion of  the  word,  was  over  when  the  Judge 
signed  the  order  overruling  the  motion  for 
aew  trial  and  delivered  the  papers  In  tbe 
case  to  appellant's  counsel,  to  be  returned  to 
tlte  clerk.  The  ovder  overruUng  the  motion 
for  a  new  trial,  being  in  writing,  was  valid 
and  effective,  under  section  37  of  article  26 
of  tbe  Code  of  Poblic  General  Laws,  as  ooor 
■trued  in  Mayor  of  Frostburg  v.  Tiddy,  63 
Hd.  S14.  But  here,  as  in  the  Frostburg  Case, 
there  -was  no  Judgment  nisi  already  entered 
on  the  verdict,  "so  as  to  become  final,  as 
matter  of  course,"  upon  the  overruling  of  tba 
motion  for  new  trial,  and  tbe  Judgment  In 
this  case  must  therefore  be  treated  "as  first 
and  finally  entered  upon  and  pursuant  to  tbe 
court's  order"— a  verbal  order,  not  given  di- 
rectly by  the  Judge  to  the  clerk,  to  be  enter- 
ed upon  the  docket  under  tbe  eye  of  the  court, 
but  transmitted  to  the  clerk  through  tbe 
plalntlfr's  attorney,  und  entered  upon  the 
docket  under  bis  direction,  and  out  of  the 
presence  of  tbe  court.  Tbe  case  Is  thus  left 
wide  open  to  tbe  danger  of  "erroneous  entry" 
alluded  to  in  the  Frostburg  Case,  68  Md.  618. 


In  our  opinion,  ajx  "open  ccavV  contemplates 
tbe  presence  of  tt>e  Judge  and  tbe  derk  of  the 
eourt,  or  a  duly  qualified  deputy,  tbe  reiguUr 
opening  and  closing  of  the  court,  and  the 
presonee  of  the  clerk's  docket;  upMt  which 
abould  be  entered,  under  the  eye  of  tbe  court, 
tbe  ancceaslve  steps  taken  in  open  court  in 
««cb  case.  Such  steps  as  the  statutes  or  es- 
tabtisbed  practice  may  allow  t»  be  taken  in 
recess  sbould  be  evidenced  by  written  order 
flit  eourt  noted  upon  tbe  docket  by  an  ap- 
propriate entry  made  at  the  time.  We  must 
tlmefore  express  our  disapproval  of  tbe 
course  pursued  in  this  case  by  tbe  trial  Judge. 
as  disclosed  by  the  afiidavits  and  ootiflcates 
fllad  witb  tbts  motion. 

But  we  are  confronted  with  the  amended 
record  produced  under  tbe  writ  of  dimino- 
tten,  which  declares  tbat  all  tbe  at^w  ques- 
tioned in  tUs  proceeding  vrere  taken  ia.  open 
court,  and  it  is  therefore  necessary  carefully 
to  Inquire  and  determine  ,tbe  eilect  of  this 
amended  record  upon  tbe  Judgment  to  be  pro- 
nounced. Tbe  general  pElqctples  governing 
tbls  question  may  be  said  to  be  well  settled. 
In  17  Enc.  PI.  &  Ft.  909,  it  is  said.  "As  a  ree- 
•Ed  Is  a  history  of  a  court's  pmaeedtngs  and 
transactions,  it  is  perforce  invested  with 
power  to  amend  or  correct  its  pcooeedlngs 
to  make  them  speak  the  troth;"  and  this  lan- 
guage is  approved  in  iBtna  Fire  Ins.  Oo.  ▼. 
Boon.  95  U.  S.  117,  24  L.  Ed.  896.  Ia  oor 
own  court,  in  Grefl  v.  Flckey,  30  Md.  77,  it 
was  said,  "If  be  [tite  Judge]  is  satisfied,  el- 
ther  from  bis  own  knowledgo  of  wltat  had 
actually  occurred  in  the  progress  of  tbe  cause, 
or  from  evidence  adduced,  tbat  the  docket 
entries,  as  made  by  tbe  clerk,  were  erroneous 
or  incomplete,  it  was  within  bis  power,  and 
bis  plain  duty,  to  have  them  corrected,  so 
tliat  a  full,  true,  and  perfect  transcript  of 
tbe  whole  proceedings  as  they  actually  occur- 
red in  tbe  progress  of  tbe  cause  might  be  sent 
UP  in  (riiedience  to  tbe  writ."  And  again,  in 
Waters  v.  Bngle,  63  Md.  179,  tn  speaking  of 
the  power  of  tbe  court  to  correct  an  error 
of  tbe  clerk  In  making  entries  affecting  tbe 
caDeeutlon  of  a  Judgment;  it  was  said,  "It  IB 
clearly  one  of  those  common-law  powers  In- 
cident to  all  courts  of  record,  and  essential 
to  their  efllclent  existence."  It  is  also  held 
that  raob  correction  (^  a  record  may  be 
made  at  any  time— even  after  the  record  ba« 
been  transmitted  «b  appeal  to  a  superior 
eourt;  and  the  appeal  is  there  pending  (17 
Einc.  PI.  &  Pr.  922),  as  was  done  tn  tbe  case 
now  before  us;  and  this  seemingly  wide  ex- 
tension of  the  powOT  is  seen  to  be  Justified, 
in  order  tbat  tbe  record  to  be  consrdered  on 
appeal  shall  speak  the  truth  as  to  the  actual 
progress  of  the  cause  in  the  court  below.  It 
Is  also  a  fundamental  principle  of  appellate 
procedure  that  decisions  of  a  trial  court  rest- 
ing in  discretion  will  not  be  reviewed  on  ap- 
peal (2  Enc.  PL  &  Pr.  410-412),  and  tbat  the 
correction  of  a  record  rests  in  tbe  court* s 
sound  discretioB,  and  Is  not  the  subject  of 
review.    17  Enc.  PI.  &  Pr.  9B6;   Brady  t. 


Digitized  by 


Google 


442 


68  ATIiAMTIO  BEPOBTEB. 


(M£ 


Beason,  28  N.  C.  425.  This  court  has  said  in 
Greff  V.  Flckey,  30  Md.  78:  "The  court  ot 
original  jvurisdlctloD  In  ivhicb  the  proceedings 
were  had  must  of  necessity  decide  as  to  the 
correctness  of  Its  own  records.  This  court 
has  no  power  upon  an  appeal  either  to  review 
its  decision,  or  to  undertake  to  determine  in 
what  respect  a  record  transmitted  to  us  is  er- 
roneous, or  to  correct  it.  To  do  so  would  be 
to  violate  one  of  the  plainest  maxims  of  tbo 
law,  which  forbids  the  verity  of  a  record  to 
b©  impeached  by  extrinsic  proof."  These 
authorities,  and  others,  and  others  of  like  im* 
port,  have  been  urged  upon  us  as  conclusive 
that  the  motion  to  dismiss  should  be  oveN 
ruled;  but,  upon  full  consideration,  we  are 
constrained  to  hold  that  they  are  not  applica- 
ble to  the  case  before  us,  and  that  the  lan- 
guage we  have  cited  from  Greff  v.  Fickey,  30 
Md.  78,  was  not  designed  by  the  court  to 
control  a  situation  sncb  as  is  here  presented. 
Had  the  trial  Judge  In  this  cas6,  while  still 
in  office,  directed  the  clerk  to  make  the  docket 
entry  of  April  11,  1904,  this  case  would  have 
been  brought  within  the  principle  and  con- 
trol of  Greff  V.  Fickey,  supra,  and  the  author- 
ities relied  on  by  the  appellant  The  trial 
Judge  is  preenuned  to  know,  better  than  any 
one  else  can,  what  took  place  in  the  progress 
of  the  trial  before  him;  and  when  he,  still  be- 
ing Judge,  has  ordered  the  record  of  the  pro- 
ceedings to  be  corrected,  such  corrected  rec- 
ord "imports  absolute  verity,  and  cannot  be 
contradicted  by  evidence,  tbongb  by  a  witness 
of  the  best  credit"  Adams  v.  Betz,  1  Watts, 
427,  26  Am.  Dec.  78.  If  this  correction  bad 
been  made  by  Judge  Watters  in  the  exercise 
of  his  Judicial  office,  this  case  would  have 
come  within  the  principle  laid  down  In  Greff 
V.  Fickey,  and  we  could  not  have  considered 
the  certificate  of  the  clerk,  nor  the  affidavit  of 
Mr.  Robinson,  for  the  purpose  of  contradicting 
sach  amended  record.  But  the  correction 
was  not  so  made.  It  was  not  made  at  all  by 
the  trial  Judge,  because  he  was  no  longer  in 
office,  and  had  no  Judicial  power  or  authority. 
It  was  made  by  Judge  Burke,  who  was  not 
present  at  the  trial  of  the  cause,  and  had  no 
personal  knowledge  whatever  of  the  progress 
of  the  trial,  so  as  to  insure  that  the  record 
should  be  so  corrected  as  to  speak  the  truth. 
In  ordering  the  correction,  he  acted  upon  the 
dork's  certificate  of  April  8th,  and  the  afii- 
davlts  of  ptalntUTs  counsel  and  of  Judge 
Watters  of  April  9th;  and  when  plaintiff's 
counsel  exhibited  to  him  an  additional  state- 
ment and  affidavit  of  Judge  Watters,  made 
April  14th,  he  very  properly  directed  the 
same  to  be  filed  with  his  previous  order, 
that  it  might  be  incorporated  in  the  diminu- 
tion record.  No  correction  having  been  made 
by  the  trial  Judge,  and  the  Judge  who  did 
ordar  the  correction  not  even  having  been 
present  at  the  trial,  and  having  no  knowledge 
of  what  there  occurred,  it  is  impossible,  upon 
any  sonnd  principle  of  law  or  of  common 
sense,  that  tills  correction  can  impori:  the 
absolute   verity   attributed   to  a  correction 


made  by  the  trial  Judge.  Its  verity  can  only 
be  determined  by  resort  to  the  certificates 
and  affidavits  upon  which  Judge  Burke  acted,' 
and  which  are  embraced  In  the  diminution 
record.  When  these  are  examined,  it  is  seen 
there  Is  no  conflict  as  to  any  statement  of 
fact,  and  that  all  concerned  agriee  that  when 
the  order  was  signed,  ovierruling  the  motion 
for  a  new  trial,  the  Judge  was  not  at  the 
courthouse,  but  at  his  private  office,  else^ 
where,  and  that  when,  at  the  same  time,  h6 
directed  plaintiff's  attorney  to  hand  the  pa- 
pers to  the  clerk,  with  directions  to  enter 
Judgment  on  the  verdict  for  the  defendant 
afld  prayer  for  an  appeal  by  the  plaintiff,  the 
clerk  was  not  present  nor  was  there  any 
court  or  clerk's  docket  before  the  Jndge. 
We  have  already  said  that  we  are  unable  to 
agree  with  the  view  of  Judge  Watters  that 
the  prayer  for  this  appeal  was  taken  or  en> 
tered  in  open  court,  and  It  follows  from  what 
we  have  said  that  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed,  with  costs  to  the  appel- 
lee. 

(99  Hd.  GOl) 

COMMISSIONERS    OF   OAMBRIDGE    V. 
GAMBEIDGB  WATER  CO. 

(Court  of  Appeals  of  Maryland.    June  9,  1904.) 

UUNICIPAr  COBPORATIONS— LICENSES — OBDI- 
NANCES — VAilDITT— POLICE   POWEK. 

1.  The  power  ^of  a  municipal  corporation  to 
impose  license  taxes  on  persons  engaged  in  the 
pursuit  of  a  particular  occupation  must  be  con- 
ferred by  the  state  expressly  or  by  necessary  im- 
plication. 

2.  Under  Cambridge  City  Charter  (Act  190O, 
pp.  526.  637,  551,  c.  339)  SS  69,  70,  75,  confer- 
ring power  to  pass  ordinances  to  regulate  wa- 
ter pipes  and  plugs,  to  open  and  repair  streets, 
and  to  reqiUire  licenses  to  oe  obtained  by  persons 
engaged  m  certain  occupations,  and  omitting 
any  reference  to  water  companies,  an  ordinance 
requiring  water  compitnies  to  pay  certain  fees 
for  each  plug,  and  imposing  a  penalty  for  fail- 
ure to  comply  therewith,  was  unauthorized. 

3.  The  ordinance  was  not  valid  as  beins  a 
legitimate  exercise  of  the  police  power. 

Appeal  from  Circuit  Court,  DorchCBter 
County;    Henry  Lloyd,  Judge. 

Action  by  the  commissioners  of  Cambridge 
against   the    Cambridge    Water    Company. 
From  a  Judgment  for  defendant,  plaintiff  ap' 
peals.    Affirmed. 

Argued  before  McSHEBBT,  O.  JA  and 
FOWLER,  BRISCOE,  BOYD,  PEARCB,  and 
SCHMDCKER,  J  J. 

J.  Watsoii  Thompson  and  Clement  SoII- 
vane,  for  appellant.  W.  Laird  Henry  and 
Frederick  H.  Fletcher,  for  appelle& 

SCHMUCKER,  J.  The  commissioners  of 
Cambridge,  a  municipal  corporation,  sued 
the  Cambridge  Water  Company  in  assumpdt 
for  money  claimed  to  be  due  from  the  com- 
pany to  the  commissioners  for  unpaid  license 


f  1.  See  Municipal  OorpontUons,  voL  36,  Cent  Die. 
U  U62,  1368. 
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fees  npon  fire  plugs.  The  defendant  filed 
three  pleas,  to  whlcb  the  plaintiff  demurred. 
The  court  overruled  the  demurrer,  and,  tbe 
piaintiff  declining  to  answer  further,  final 
.Judgment  Ws  entered  for  the  defendant, 
from  which  the  plaintiff  appealed. 

Tbe  ordinance  on  which  the  plaintiff  relied 
in  asserting  its  claim  requires  all  persons 
•using  or  maintaining  fire  plugs,  telephone 
'poles,  or  other  structures  therein  mentioned, 
'in  any  of  the  streets  or  alleys  of  the  town  of 
.Cambridge,  to  annually,  during  the  month 
,of  November,  file  "Mth  the  town  clerk  and 
treasurer  a  list  of  all  such  plugs,  etc.,  and 
■pay  to  him  during  the  month  of  December 
a  fee  of  $2  for  each  plug,  etc  The  ordinance 
also  Imposes  a  penalty  upon  owners  of  plugs, 
jctc  who  fall  to  comply  with  Its  provisions. 
,Tbe  present  case  was  brought  to  the  July 
"term,  1903,  and  the  declaration  alleged  that 
the  defendant  on  or  before  the  1st  day  of 
^November,  1902,  and  ever  since  then,  had 
.used  and  maintained  36  fire  plugs  on  tbe 
'Streets  of  Cambridge,  but  had  wholly  fail- 
ed to  file  a  Ust  thereof  with  tbe  town  clerk 
and  treasurer,  or  to  pay  the  fee  of  $2  per 
ping,  or  otherwise  to  comply  with  the  terms 
of  the  ordinance.  We  do  not  deem  it  neces- 
aary  to  discuss  the  several  matters  set  up 
In  defense  of  the  action  by  the  pleas,  because 
.the  filing  of  the  demurrer  to  them  requires 
US  to  examine  all  of  the  pleadings  and  ren- 
der Judgment  against  tbe  party  committing 
the  first  substantial  error,  and  such  an  ex- 
amination discloses  a  material  defect  In  tbe 
declaration.  Tbe  allegations  of  that  Instru- 
ment, even  when  aided  by  the  act  of  1900, 
J}.  510,  c  339,  reincorporating  the  plaintiff,  of 
which,  as  a  public  local  law,  the  court  must, 
under  the  ruling  tn  Slymer  v.  State,  62  Md. 
242,  take  Judicial  notice,  fall  to  show  that 
the  plaintiff  was  Invested  with  power  tO' 
lawfully  enact  the  ordinance  requiring  the 
payment  of  the  fees  for  the  recovery  of 
which  the  suit  was  instituted.  The  fees 
which  this  ordinance  attempts  to  Impose  upon 
the  owners  of  the  structures  therein  enume- 
rated are  plainly  not  ordinary  taxes  levied 
upon  duly  assessed  property  in  proportion 
to  its  assessed  value.  They  are  conceded  In 
tbe  briefs  of  counsel  for  both  parties  to  be 
license  fees. 

The  authorities  generally  hold  that  the 
power  to  Impose  license  taxes  or  tees  upon 
persons  or  corporations  engaged  In  the  pur- 
salt  of  a  particular  occupation  Is  not  In- 
herent In  municipal  corporations,  and  will 
never  be  held  to  exist  unless  It  has  been  con- 
ferred by  the  state  upon  the  municipality 
either  In  express  terms  or  by  necessary  Im- 
plication. 1  Dillon  on  Mun.  Corps.  {  361; 
Horr  &  Bemis  on  Mun.  Ord.  §  256;  McQuil- 
lan on  Mun.  Ord.  {  256;  Fowie  v.  Alexan- 
dria, 3  Pet.  398,  7  L.  Ed.  719;  Wllkle  v.  Chi- 
cago,  188  111.  450,  58  N.  B.  1004,  80  Am.  St. 
Rep.  182;  Delcambre  v.  Clere,  34  lia.  Ann. 
1050;  Shuman  v.  Ft  Wayne,  127  Ind.  109, 
26  N.  B.  560,  U  U  B.  A.  878;   Danville  ▼. 


Shelton,  76  Va.  325;  Am.  &  Cng.  Encyd.  (2d 
Bd.)  vol.  21,  pp.  782,  783.  In  State  v.  Bvwe, 
72  Md.  648,  20  Atl.  179,  this  court  held  in- 
valid an  ordinance  of  the  mayor  and  dty 
council  of  Baltimore  providing  that  no  per- 
son should  be  permitted  to  use  Centre  Mar- 
ket for  tbe  sale  of  fish  and  crabs  without 
first  obtaining  a  license  therefor  from  tbe 
clerk  of  the  market.  It  was  sought  to  up- 
hold the  ordinance  as  a  legitimate  exercise 
■  of  the  power  conferred  upon  the  city  by  artt- 
cle  4,  a  671,  678,  Code  Pub.  Loc.  Laws, 
which  authorized  It  "to  erect  and  regulate 
markets,"  and  "lease,  sell  or  dispose  of  the 
stalls  and  stands  In  any  market,  In  any  man- 
ner and  for  any  term  It  might  think  proper." 
The  court  in  the  opinion  In  that  case  say; 
"It  Is  well-establlshed  law  that  municipal 
authorities  can  exercise  no  powers  which  are 
not  In  express  terms  or  by  fair  and  reason- 
able Intendment  conferred  on  tfaem.  In  St. 
Mary's  Indust  School  v.  Brown,  45  Md.  832, 
this  court  adopts  the  language  of  the  Su- 
preme Court  of  the  United  States  tn  Mlntnm 
v.  Larue,  28  How.  435  [16  L.  Bd.  674],  that 
•any  ambiguity  or  doubt  arising  out  of  the 
terms  used  by  the  Legislature  must  be  resolv- 
ed In  favor  of  the  public'  It  must  be  by 
express  grant  or  fair  and  reasonable  in- 
tendment that  a  municipal  corporation  can 
get  authority  over  the  rights  or  property 
of  the  citizen,  else  the  trades  and  business 
of  the  people  would  be  at  the  mercy  and  be 
dependent  upon  the  caprice  of  those  who 
might  exercise  municipal  power.  Instead  of 
being  regulated  'by  the  general  law  of  the 
land.'  And  It  is  the  plain  duty  of  the  courts 
to  see  that  the  corporate  authorities  do  not 
transcend  the  authority  delegated  to  them.' 
State  V.  Mott,  61  Md.  303  [48  Am.  Rep.  106]; 
Vansant'B  Case,  59  Md.  834."  It  was  fur- 
ther said  in  that  opinion  that  the  power  "to 
regulate  the  markets"  given  by  the  statute 
law  to  the  city  would  "only  be  held  to 
int^id  to  give  reasonable  police  powers  in 
reference  thereto,*'  and  did  to  authorize  the 
exaction  of  a  license  tax. 

There  is  no  element  of  regulation  in  tbe 
provisions  of  the  ordinance  now  under  con- 
sideration. It  exacts  the  license  fee  as  a 
condition  precedent  to  the  right  of  the  plugs 
to  exist,  and  authorizes  the  town  bailiff  to  re- 
move them  If  tbe  fee  be  not  paid.  Nor  can 
It  be  successfully  contended  that  the  exact- 
ing of  this  license  fee  is  a  legitimate  exer- 
cise of  tbe  police  power,  as  has  been  held 
in  some  cases  In  reference  to  licensing  certain 
occupations,  which  from  their  nature  might 
Injuriously  affect  tbe  public  safety  or  the 
public  health,  or  tend  to  create  nuisances. 
It  cannot  be  seriously  contended  that  main- 
taining fire  plugs  Is  such  an  occupation,  or 
that  tbe  ordinance  now  nnder  consideration 
was  enacted  to  avert  any  such  danger. 

The  act  of  1900,  p.  610,  e.  889,  which  consti- 
tutes the  charter  of  Cambridge,  Is  a  lonp  one, 
and  goes  into  great  detail  In  tbe  classifica- 
tion and  description  of  the  powers  conferred 
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upon  th«  mnaldpalitr.  Section  68  (pa«e  62^ 
confera  power  to  pan  all  ordlnancea  neces- 
sai7  tor  puipoees  enumerated  In  18  nibsec- 
tlons,  tbe  last  of  which  is  to  regulate  water 
ptpea.  bydrants,  and  plnga,  etc.  Section  70 
(page  637)  confera  power  to  open,  close,  ex- 
tend, widen,  keep  In  repair,  etc.,  streets, 
lanes,  and  alleys.  Section  76  (page  651)  deals 
specifically  with  tbe  sahlect  of  Ucenses.  It 
empowers  the  municipality  "to  require  U- 
censes  or  permits  to  be  obtained  by'  tbe  psi^ 
ties  or  persons  hereinafter  enumerated,"  and 
then.  In  23  subsections,  specifically  describes 
tbe  persons  or  corporations  of  whom  tbe 
procuring  of  a  license  may  be  required,  and 
designates  them  by  the  occupations  In  whldi 
they  are  engaged.  Neither  water  companies 
nor  water  plugs  appear,  either  expressly  or 
by  any  fair  or  reasonable  intendment  in  any 
one  of  these  23  sabsectlons.  "Expresslo  unlus 
est  excluslo  alterlus." 

The  case  of  Mason  v.  Cumberland,  92  Md. 
461,  48  Atl.  136,  relied  on  by  tbe  appellant, 
toraed  upon  the  validity  of  a  municipal  ordi- 
nance requiring  persons  driving  wagons  or 
other  yeblcles  on  the  streets  to  take  out  a 
license;  but  in  that  case  it  appeared  that 
tbe  city  of  Cumberland  was  expressly  au- 
thorised by  the  act  of  1898,  p.  040,  c.  168,  "to 
license,  tax  and  regulate  wheeled  vehicles." 
In  the  case  of  Postal  Telegraph  Co.  v.  Balti- 
more, 79  Md.  602,  20  Atl.  819,  24  L.  B.  A. 
161,  also  relied  on  by  tbe  appellant,  a  tax 
of  $2  per  pole  Imposed  by  a  municipal  ordi- 
nance of  Baltimore  City  upon  the  telegraph 
company  was  upheld  upon  the  ground  that 
the  city,  which  owned  and  had  complete 
control  over  its  streets,  that  were  very  vala^ 
ahle,  might  reasonably  charge  tbe  amount 
of  the  tax  as  compensation  for  the  use  and 
occupation  of  tie  portions  thereof  covered  by 
tbe  telegraph  poles.  The  court  in  that  case 
say:  "Tbe  city  ordinance  does  not  exclude 
tbe  telegraph  company  from  the  use  of  tbe 
streets  as  postroads.  On  the  contrary,  it 
recognizes  such  use,  and  exacts  compensa- 
tion therefor."  There  is  nothing  In  the  pres- 
ent record  to  indicate  that  tbe  appellant  has 
the  same  measure  of  ownership  and  control 
of  the  highways  passing  through  it  as  the 
city  of  Baltimore  has  acquired  over  Ita 
streets. 

The  action  of  the  circuit  court  for  Dor> 
Chester  county  in  overruling  the  plalnttSTs ' 
demurrer,  and,  upon  Its  refusing  to  answer 
further,  entering  up  Judgment  for  the  de- 
fendant for  costs,  must  be  affirmed.  Judg- 
ment affirmed,  with  costa 

(M  Md.  IM) 

roWIiEB  et  aL  r.  8TATB,  to  Dae  of  GRAY. 
(Court  of  Appeals  of  Maryland.  June  8,  1904.) 
BHraiFFs— AcnoH  OR   BoRD— xviDENCB— smr- 

HCIK  irCT— CXECUnOlf — SXKKPTIONB— MO  NET. 

1.  In  an  action  on  a  sherKTa  bond  to  recover 
the  amonnt  of  an  exemption  demanded  by  an 
execution  debtor,  evidence  held  sufficient  to  show 
that  the  defendant  was  iheriS  when  the  sale 


was  made»  as  against  the  general  objeetlan  Oat 
there  was  no  evidence  legally  sufficient  to  en- 
title plaintiff  to  recover. 

2.  Where  an  attorney  at  law  appeared  at  ■ 
sale  being  made  by  a  afaeriff  nnder  an  execution, 
and  cava  him  notice  oC  a  claim  of  exemptioa, 
a  judgment  against  the  sheriff  for  failure  to 
reserve  the  exemptions  will  not  be  reversed  aa 
tbe  ground  that  the  record  did  not  show  tliat 
tlie  attorney  had  any  authority  to  r^resent  the 
execution  debtor,  on  a  general  prayer  that  there 
was  no  evidence  legally  sufficient  to  entitle 
plaintiff  to  recover,  and  without  any  objection  on 
the  specific  point  having  been  raised  on  the  trIaL 

3.  Acts  1861,  c.  7,  I  8  (Code  Pub.  Cten.  Lawa. 
art.  83,  i  10),  relating  tO' exemptions,  and  pro- 
viding that  in  certain  instances  the  debtor  snail 
be  entitled  to  an  exemption  of  $100  as  the  pro- 
ceeds of  property  in  money  in  iMu  of  tbe  prop- 
erty is  not  exclusive  and  money  may  be  allow- 
ed in  other  proper  cases. 

4.  On  an  execution  sale  by  a  sheriff  of  an  eq- 
uity of  redemption  In  two  tracts  of  land  covered 
by  three  mortgages,  two  of  them  for  $1,000  eadi 
and  the  other  for  $1400,  a  Judgment  debtor 
was  entitled  to  his  exemption  in  money,  not- 
withsUnding  Acts  1861,  c.  7,  I  8  ((3ode  Fob, 
Uen.  Laws.  art.  83,  i  10),  providing  that  if 
property  of  the  defendant,  real  or  personal, 
cannot  be  divided  so  as  t*  set  aside  a  portion 
valued  at  SlOO  without  loss,  then  tbe  whole 
shall  be  sold  and  the  defendant  shall  have  $100 
in  money,  and  that  this  section  shall  only  apply 
where  a  single  parcel  of  land  or  a  single  articto 
of  personal  property  is  levied  on. 

Appeal  from  Circuit  Court,  Calvert  Coun- 
ty; John  P.  Briscoe^  Judge. 

Actlen  by  tbe  state,  for  tbe  use  of  Joha 
B.  Oray,  admlnlatrator,  against  William  A. 
Fowler  and  others.  Judgment  for  platntut, 
and  defendants  appeal.    Afflrmed. 

Argued  before  McSHEatRY,  O.  J„  and 
FOWLBB,  BOYD,  PAGE,  and  SCBMUOK* 
KB,  JJ. 

Adrian  Posey  and  J.  Briscoe  Bunting,  tat 
appellanta.    John  B.  Gray,  for  appellee. 

BOYD.  J.  This  is  a  suit  upon  a  aherUTi 
bond  to  recover  tbe'amount  of  tbe  exemption 
allowed  a  defendant  under  tbe  provisions  of 
the  statute,  now  embraced  in  sections  8,  etc, 
article  83,  Code  Pub.  Gen.  Laws.  A  demur- 
rer to  tbe  declaration  was  interposed,  bu^ 
as  that  was  expressly  abandoned  by  the  ai>- 
pellants.  It  need  not  be  considered  by  um. 
The  only  exception  now  urged  before  us  la 
to  the  ruling  of  the  court  below  in  refusing 
to  grant  a  prayer  "that  there  Is  no  evidence 
in  this  case  legally  sufficient  to  entitle  the 
plaintiff  to  recover."  Tbe  appellants  contend 
that  It  should  have  been  granted  for  several 
reasons,  which  we  will  consider  in  the  order 
tbey  are  named  in  their  brief. 

1.  It  la  said  there  Is  no  legally  sufficient 
evidence  that  the  defendant  Fowler  waa 
sbcrUC  when  tbe  sale  was  made,  or  that  it 
was  under  his  direction  or  authority.  But 
tbe  record  shows  that  an  auctioneer  sold  tbe 
property  under  an  advertisement  set  out  in 
full,  which,  after  stating  that  the  property 
was  seized  and  taken  in  execution  by  the 
sheriff  by  virtue  of  two  writs  of  fieri  facias 

f  S.  See  BzampUona.  voL  a.  Cent  Dig.  U  at,  IH 
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Issaed  ont  of  tbd  circitli  cAnrt  for  Oalyert 
county,  mmea  tbe  time,  place,  and  terms  of 
sale,  and  la  signed,  "WUUam  A.  Fowler, 
Sberlff  of  Calvert  County,"  and  Mr.  Long, 
wbo  testifled  that  be  was  deputy  sheriff  of 
Calrert  county,  was  present  representing  the 
sheriff.  Wblle  the  reMrd  Is  not  as  full  as  it 
might  have  been,  It  Is  ample  to  show  that 
Mr.  Fowler  was  then  sheriff  and  Mr.  Long 
his  deputy.  Although  a  prayer  of  this  gen- 
eral character  has  been  sustained  in  this 
court  In  several  cases.  It  would  lead  to  a 
miscarriage  of  Justice  to  reverse  a  Indgment 
on  tbis  first  ground— when  tbe  record  dis- 
closes as  much  as  this  does  tending  to  abow 
that  what  Is  now  claimed  not  to  have  been 
proven  was  not  questioned  in  the  lower 
court  If  there  could  be  any  doubt  upon  tbe 
subject,  the  only  pies,  filed  by  the  defendants 
would  remove  It;  that  Is,  "tbat.the  said  Wll- 
Uam  A.  Fowler,  sberlff,  did  perform  all  the 
conditions  In  his  bond  aforesaid  required  by 
blm  to  be  performed."  IsBue  was  Joined  on 
that  plea,  nnd  the  case  tried  before  tbe  court 
No  question  was  raised  as  to  Its  sufficiency, 
as  there  might  have  been  by  the  plaintiff,  as 
tbe  declaration  assigns  breaches;  but,  inas- 
much as  it  in  terms  describes  William  A. 
Fowler  "as  Sheriff,"  and  refers  to  "his  bond 
aforesaid,"  which  bond  is  the  one  alleged  in 
the  declaration  to  have  'been  given  by  Fowler 
as  sheriff,  with  the  United  States  Fidelity  & 
Onaranty  Company  as  surety,  it  would  be 
giving  this  prayer  more  potency  than  would 
be  safe  oar  Just  to  sustain  this  contention  of 
the  appdlants,  when  tbey  had  In  effect  ad- 
mitted by  tbelr  plea  what  they  now  say  thore 
Is  no  sufficient  evidence  of.  It  is  true  tbe 
prayer  does  not  refer  to  the  pleadings,  but, 
when  defendants  admit  a  fact  by  tbelr  plea 
which  relieves  the  plaintiff  from  the  neces- 
sity of  proving  it,  it  would  scarcely  be  claim- 
ed that  this  court  should  revwse  a  Judgment 
nnd«r  a  prayer  of  tbis  kind  because  the  rec- 
ord does  not  set  ont  in  detail  evidence  to  es- 
tablish each  fact 

What  we  have  already  said  wiU  relieve 
BS  of  farther  reference  to  the  point  that  tb«re 
Is  no  evidence  legally  sufficient  to  prove  the 
existence  of  the  suit,  the  execution  Issued, 
and  the. levy  and  sale  made  ot  the  property 
tberennder,  as  set  forth  in  the  declaration, 
especially  as  the  rec<M;d  admits  a  levy  and 
sale  under  an  execution  issued  on  one  of  the 
Judgments  referred  to  In  the  proceedings,  and  I 
tbe  bill  of  exceptions  calls  for  them  to  be 
inserted,  but  they  are  omitted. 

2.  The  sale  was  of  the  equity  ot  redemp- 
tion of  John  6.  Boberts  In  two  tracts  of  land, 
one  of  which  sold  for  $100  and  tbe  other  for 
$10.  Before  the  sale  Mr.  Gray  notified  the 
deputy  sheriff  making  the  sale  that  be  claim- 
ed the  exemption  of  flOO.  The  appellants 
contend  that  the  record  does  not  show  that 
be  had  any  authority  to  represent  Mr.  Rob- 
erts In  that  demand,  but  here  again  we  have 
an  extremely  technical  objection,  and  we 
cannot  sinctlon  the  practice  that  would  per- 


mit a  Jndgm»it  to  be  reversed  tor  such  tea- 
sou,  under  a  prayer  as  general  as  this.  Tbe 
conrt  below  knew,  as  this  court  does,  that 
Mr.  Gray  was  and  is  an  attorney  at  law, 
«  member  of  tbe  bar  of  this  court  and  as 
such  having  tbe  right  to  practice  throughout 
the  state.  If  any  question  was  to  be  raised 
about  his  authority  to  act  which  the  appel- 
lants desired  us  to  review,  the  record  should 
at  least  show  that  It  was  In  soiue  way 
brought  to  the  attention  of  the  lower  court 
It  is  not  our  province  to  ^ther  make  or 
search  for  pitfalls  Into  which  a  party  to  a 
cause  may  fail,  and  when  it  is  shown  that 
an  attorney  at  law  appears  at  a  sale  being 
made  by  a  sheriff  and  gives  him  notice  of 
tbe  claim  of  the  exemption  allowed  a  de- 
fendant by  law.  If  his  authority  to  act  for 
that  defendant  Is  to  be  qnestioiied  so  as  to 
be  passed  on  by  this  court  it  must  be  by 
some  more  direct  way  than  by  a  prayer  of 
tbis  character.  The  deputy  sheriff  who  made 
tbe  sale  testified,  but  did  not  Intimate  that 
he  had  any  question  about  Mr.  Gray's  au- 
thority, or  whom  he  was  acting  for. 

8.  This  brings  us  to  tbe  conalderatton  of 
the  principal  question  in  the  case.  It  must 
be  admitted  that  there  are  seme  expressions 
In  the  decisions  of  this  court  construing  our 
Statute  which  allows  an  exemption  from  ex- 
ecution which  are  apparently  conflicting,  ai- 
thongb,  when  the  facto  of  each  case  are  care- 
fully, considered,  those  expressions  can  for 
the  most  part  be  easily  reconciled.  In  Bram- 
ble T.  Btate,  Use  of  TwlUey,  41  Md.  4%,  the 
property  sold  was  a  farm  which  was  treated 
as  a  single  parcel  of  land,  and,  by  the  ex- 
press terms  of  section  3,  of  chapter  7  of  tbe 
Acte  of  1661  (now  section  10.  article  88,  Code 
Pub.  Gea  Laws),  the  Jud^nent  debtor  was 
entitled  to  $100  in  money  out  of  the  proceeds 
of  sale.  It  was  therefore  held  that  it  was 
no  defense  for  tbe  sheriff  to  say,  when  sued 
for  It  "that  the  party  failed  to  make  any 
claim  or  demand  for  it  until  a  long  time 
after  It  bad  been  distributed  and  applied  by 
blm  to  some  other  purpose  or  claimant 
When  money  comes  inte  his  hands  as  sberlff. 
It  is  his  duty  to  distribute  and  apply  it  to 
the  parties  entitled,  and  length  of  time  in 
making  a  demand  for  it  will  not  excuse  him," 
unless  such  time  elapses  as  makes  the  stat- 
ute of  limitations  applicable.  The  question 
of  waiver  was  not  directly  passed  upon  (fur^ 
tber  than  to  say  that  the  facts  stated  in  a 
plea  which  was  demurred  to  might  be  some 
evidence  of  It),  but  the  facta  were  relied  on 
as  an  estoppel  In  pais,  which  tbis  court  said 
was  not  sustained.  The  case  of  State,  Use 
of  Young,  V.  Boulden,  57  Md.  314,  then  arose. 
There  goods  and  chattels  were  sold  under 
a  writ  of  fieri  facias^  and  the  provisions  of 
the  statute  were  construed  to  mean:  First 
"That  property  only  shall  be  exempted,  and 
the  debtor  has  no  right  to  demand  an  equiva- 
lent In  money  therefor.  ♦  •  •  xhe  ex- 
emption is  of  property,  and  the  right  to  select 
the  property  to  be  exempted  Is  given  to  each 
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defendant  In  the  execution."  The  court  went 
on  to  say  that  "money  arising  from  the  sale 
can  be  given  to  him  only  under  the  special 
provisions  of  tlie  third  [now  tenth]  section," 
which  is  quoted,  and  on  that  point  the  opin- 
ion concluded  by  saying  that  "this  is  the 
only  case  In  which-  the  debtor  Is  entitled  to 
receive  money,  and  it  was  under  this  section 
that  the  case  of  Bramble  v.  State,  Use  of 
Twilley,  41  Md.  435,  arose."  It  was  then 
determined:  "Second.  The  exemption,  with 
the  right  to  select  the  property  to  be  exempt- 
ed, is  a  privilege  that  may  be  waived  by  the 
party  for  whose  benefit  it  was  intended,  and 
it  seems  to  us  clear  that  the  statute  con- 
templates some  active  interposition  on  the 
part  of  the  debtor  in  order  to  entitle  him  to 
tlie  benefit  of  the  exemption.  •  *  •  xhe 
defendant  mnst  then  interpose,  claim  the  ex- 
emption, and  make  the  selection,  and  it 
thereupon  becomes  the  duty  of  the  officer  to 
summon  and  swear  the  appraisers."  After 
discussing  the  question  as  to  when  the  de- 
fendant must  interpose,  the  court  announced 
as  its  conclusion:  "We,  therefore,  bold  that 
the  claim  must  be  asserted  at  least  before 
the  sale  has  commenced,  and.  If  the  debtor 
waits  until  the  sale  has  begun,  bis  right  Is 
gone." 

Then  the  case  of  Muhr  v.  Pinover,  67  Md. 
480,  10  Atl.  289,  was  decided.  It  involved 
the  right  of  a  party  who  tiad  made  an  as- 
signment for  the  benefit  of  his  creditors  to 
claim  the  exemption.  That  right  was  sus- 
tained, when  the  grantor  reserves  It  in  his 
deed,  although  the  statute  does  not  in  terms 
provide  for  an  exemption  In  such  cases.  The 
court  quoted  the  provision  In  the  Oonstitu- 
tion  which  directed  the  Legislature  to  pass 
laws  protecting  from  execution  a  reasonable 
amount  of  property  of  the  debtor,  not  ex- 
ceeding $500,  and  added:  "The  object  of  the 
law  was  to  prevent  a  debtor  from  being 
stripped  of  all  bis  property,  and  it  ought  to 
be  liberally  construed;"  and,  again:  "Gon- 
strulng  the  act  of  1861  in  connection  with  the 
provision  In  the  Constitution,  it  is  clear,  we 
think,  the  Legislature  meant  to  exempt,  un- 
der all  circumstances,  the  property  of  the 
debtor  of  the  value  of  one  hundred  dollars 
from  the  claims  and  demands  of  his  credit- 
ors." The  court  then  went  on  to  say  that 
the  latter  part  of  section  3  (section  10,  art. 
83,  Code  Pub.  Oen.  Laws)  "does  not  mean  that 
the  debtor's  right  to  claim  one  hundred  dol- 
lars out  of  the  proceeds  of  sale  made  by  the 
officer  shall  be  confined  to  cases  in  which  the 
officer  has  levied  on  a  single  parcel  of  land 
or  a  single  article  of  personal  property.  Such 
a  construction  would  practically  defeat  the 
object  of  the  law;  but  it  Is  to  be  construed 
as  meaning  that  when  he  has  levied  on  a 
single  piece  of  property,  being  all  the  prop- 
erty of  the  debtor,  the  officer  shall  not  sell 
the  same  unless  it  shall  bring  more  than  one 
hundred  dollars."  This  language  would  seem 
to  be  in  conflict  with  the  expression  used  in 
Boulden'0  Uase^  where  it  was  said,  in  speak- 


ing of  the  third  section  of  ihe  act,  "This  Is 
the  only  case  in  which  a  debtor  is  enttUed 
to  receive  money;"  but  Judge  Robinson,  who 
delivered  the  opinion  in  Muhr  v.  Pinover,  67 
Md.  480,  10  Atl.  289,  sat  in  Boulden's  Case. 
and  Judge  Miller,  who  delivered- the  opinion 
In  the  latter,  sat  in  Muhr  ▼.  Pinover,  supra, 
and  it  was  said  by  Judge  Robinson  that: 
"The  case  of  State,  Use  of  Young,  t.  Bonlden, 
57  Md.  314,  Is  not  in  conflict  with  this  view. 
There  the  court  held  that  the  right  of  ex- 
emption was  one  which  the  debtor  could 
waive,  and  one  which  he  mnst  claim  before 
the  property  is  sold."  It  is  evident  that  those 
careful  Judges  were  using  language  applica- 
ble to  the  facts  in  the  respective  cases  before 
them,  and  they  did  not  Intend  any  conflict 
by  what  they  said.  It  is  sufficient  for  our 
purpose  to  say  that  It  has  now  been  settied 
that  there  may  be  cases  other  than  those 
arising  under  the  third  section  of  the  act  of 
1861  (section  10,  art  83,  Code  Pub.  Gen. 
Laws),  in  which  the  debtor  may  l>e  entitled  to 
receive  money,  as  it  is  not  only  so  detdtmined 
in  Muhr  v.  Pinover,  67  Md.  480,  10  AtL  289, 
but  in  Darby  v.  Rouse,  75  Md.  26,  22  Ati. 
1110,  a  mortgagor  was  allowed  the  exemption 
against  judgment  creditors  out  of  the  surplus 
proceeds  of  sale  under  a  foreclosure  of  the 
mortgage.  Judge  Miller  was  undoubtedly 
right  in  saying  that  the  statute  contemplates 
an  exemption  of  property,  and  the  only  provi- 
sion expressly  made  In  the  statute  for  the 
payment  of  money  Is  the  latter  part  of  the 
section  referred  to  by  him;  but  tibat  there 
may  be  circumstances  which  authorize  the 
payment  of  money  to  the  debtor  can  no  long- 
er be  questioned. 

It  was  said  in  Darby  T.  Bouse  that:  "Un- 
der execution  the  equity  of  redemption  could 
have  been  sold,  and,  had  it  been,  the  proceeds 
would  have  been  subject  to  an  allowance 
for  exemption;  and  therefore  it  is  but  right 
to  allow  the  exemption  from  this  balance 
after  paying  off  the  mortgage  debt."  In  the 
case  now  under  consideration  the  debtor  on- 
ly had  an  equity  of  redemption  in  the  prop- 
erty sold.  The  bill  of  exceptions  shows  that 
the  two  tracts  were  subject  to  mortgages  de- 
scribed in  the  declaration,  and,  although  the 
prayer  does  not  refer  to  the  pleadings,  this 
reference  In  the  bill  of  exceptions  authorizes 
us  to  refer  to  the  declaration  to  see  what 
those  mortgages  were,  and  we  find  that  there 
were  three  of  them  on  these  two  tracts — two 
of  them  being  for  $1,000  each,  and  the  other 
for  $1,100.  If  the  judgment  debtor  bad  se- 
lected either  of  the  two  tracts  as  his  exemp- 
tion. It  would  doubtless  liave  been  impossi- 
ble for  appraisers  to  have  fixed  with  accuracy 
the  value  of  his  equity  of  redemption  in  d- 
ther  tract,  as  It  would  necessarily  depend  up- 
on what  that  and  the  other  tract  might 
brlnsr  If  the  mortgages  were  foreclosed.  An 
appraisement,  therefore,  would  In  all  proba- 
bility have  been  a  useless  proceeding,  so  far 
as  giving  any  definite  Information  about  the 
value  of  the  tract;  but,  whether  that  be  so 
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or  not,  there  Is  nothing  to  shottr  that  the  iep- 
uty  sheriff  did  summon  appraisers,  altlioagh 
lie  'Was  notified  ot  the  claim  of  the  exemption 
before  the  sale.  We  can  see  no  reason,  un- 
der the  circumstances,  "why  the  debtor  was 
not  entitled  to  have  his  exemption  In  money, 
and  we  are  of  the  opinion  that  a  prima  facie 
case  was  made  out  by  the  plaintiff.  If  the 
defendants  had  any  defense,  they  should 
have  presented  it,  and  not  relied  on  the 
prayer  offered.  The  sheriff  ought  to  have 
had  the  question  of  the  right  of  the  judgment 
debtor  to  the  exemption  determined  before 
paying  over  the  money,  if  he  wanted  to 
protect  himself  and  Ills  surety.  Without 
deeming  it  necessary  to  refer  to  other  ques- 
tions suggested,  the  Judgment  will  be  affirm- 
ed. 

Judgment  affirmed;  the  appellants  to  pay 
the  costs. 

<M  Md.  4eU 

STATE,  to  Use  of  MORBT,  ▼.  SOUTH  BAi- 
TIMOKB  CARWORKS. 

(Coort  of  Appeals  of  Maryland.    June  9,  1904.) 

UASTEB— DEATH    Of    SERVANT  —  NEOLIOENCE  — 

FEIXOW    SEBVANT— NOTICE    OF    DANQEB— CAB 

•  KBPAIREB»— PEDRONAL  WABNINO — BLUE   TLAQ 

— AssmoTiON  or  bisk. 

l.The  yardmaster  of  a  car  manufacturing 
and  repairing  company,  whose  duty  it  is  to  re- 
ceive and  discharge  cars,  and.^o  tell  those  in 
charge  of  incoming  engines  on  which  tracks  to 
come,  and  also  to  warn  the  men  working  under 
the  cars  of  the  approadi  of  trains,  is  a  fellow 
servant  of  the  men  working  under  the  cars. 

2.  Though  there  is  testimony,  in  an  action 
against  a  car  manufacturing  and  repairing  com- 
pany to  recover  for  the  alleged  negligent  death 
of  an  employs,  to  the  effect  tliat  it  was  cus- 
tomanr  for  persons  enniged  in  the  same  work 
as  defendant  to  use  a  olue  flag,  placed  on  the 
car,  as  a  signal  to  protect  inen  working  under 
the  car,  if  cannot  tie  said,  as  a  matter  of  law, 
tliat  personal  warning  by  the  yardmaster  of 
defendant,  whose  duty  it  was  to  warn  employes 
working  under  the  cars  of  the  approach  of 
trains,  does  not  afford  as  much  protection  as 
the  nse  of  a  blue  flag. 

3.  Where  it  appears,  in  an  action  against  a 
car  manufacturing  and  repairing  company  for 
the  alleged  negligent  death  of  an  employe,  that 
the  deceased  had  been  employed  by  defendant 
for  aboat  two  years,  dnring  all  of  which  time, 
according  to  the  undisput^  evidence,  tlie  sys- 
tem of  personal  notice,  Dy  the  defendant's  yard- 
master  warning  persons  working  under  cars  of 
the  approach  of  trains,  in  order  to  avoid  dan- 
ger, was  In  force,  it  must  be  held  that  deceased, 
who  was  killed  by  the  failure  of  the  yardmaster 
to  warn  him  of  the  approach  of  a  train  while 
deceased  was  working  under  a  car,  had  assumed 
the  risk  resulting  from  the  system  of  notifying 
men  working  under  the  cars ;  the  risk  being 
obvions  and  well  known  to  deceased. 

Appeal  from  Baltimore  City  Coart;  Henry 
D.  Harlan,  Judge. 

Action  by  the  state,  to  the  use  of  Anna  Di 
Nardl  Moret,  mother  of  Antonio  Moret,  de- 
ceased, against  the  South  Baltimore  Car- 
works.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 


d 


L  Se«  Muter  and  Ssrrant,  voL  U,  Cent.  Dig.  U 
m.  EU. 


Argned  before  McSHBRBT,  O.  J.,  and 
FOWLER,  BRISCQX;  BOYD,  PBABCB,  and 
SCHMUCEER,  JJ. 

Edward  I.  Koontss,  for  appellant  Vernon 
Cook,  for  appellee. 

FOWLER,  J.  Antonio  Moret,  a  young 
Italian,  was  killed  while  in  the  employ  of 
the  South  Baltimore  Carworks.  The  usual 
suit  for  damages  soon  followed.  It  was 
brought  In  the  name  of  the  state  for  the  use 
ot  deceased's  mother,  Anna  Dl  Nardl  Moret. 
In  addition  to  the  usual  plea  of  the  general 
Issue,  the  defendant  filed  a  second  plea,  al- 
leging tliat  at  the  time  of  the  accidental  death 
ot  her  son,  and  at  the  trial  of  the  case  below, 
the  equitable  plaintiff  was,  and  still  is,  a 
nonresident  alien,  being  a  resident  of  Italy. 
The  plaintiff's  demurrer  to  this  plea  was  sub-  ' 
tained.  but  at  the  close  of  her  testimony  in 
chief  the  jury  were  Instructed  that  she  bad 
offered  no  evidence  legally  sufficient  to  en- 
title her  to  recover.  Under  this  instruetien 
there  was  a  verdict  and  judgment  for  the  de- 
fendant, and  the  plaintiff  took  this  appeal. 

It  appears  from  the  evidence  that  the  de- 
fendant company  is  engaged  in  the  manufac- 
ture, building,  and  repairing  of  steam  rail- 
way cars  at  Cnrtis  Bay,  In  Anne  Arundel 
county,  and  that  in  connection  with  its  works 
it  has  what  Is  called  a  repair  yard.  In  which 
there  are  a  large  number  of  railroad  tracks, 
switches,  or  sidings.  On  the  occasion  of  the 
fatal  accident  which  is  the  subject  of  this 
litigation,  a  train  consisting  of  an  engine  and 
tliree  or  f6nr  cars  belonging  to  the  Baltimore 
&  Ohio  Railroad  Company,  and  in  charge  ot 
Its  employes,  backed  into  the  defendant's  re- 
pabr  yard  for  the  purpose  of  delivering  a 
quantity  of  material.  The  Baltimore  &  Ohio 
train  went  In  on  what  Is  called  the  "scale 
track,"  which  was  generally  used  to  de- 
liver material  unless  orders  were  given  to 
the  contrary.  Further  down  on  this  same 
tracli  there  were  standing  ten  ot  more  new 
cars  under  construction,  coupled  together. 
Between  the  cars  last  mentioned  and  the 
Baltimore  &  Ohio  train  there  were  three 
service  or  box  cars,  and,  for  the  purpose  ot 
making  room  on  the  scale  track,  the  box 
cars  were  pushed  into  contact  with  the  ten 
new  cars  above  mentioned.  The  result  was 
that  the  latter  were  put  In  motion,  and  the 
deceased,  who  was  at  work  under  one  of 
them,  was  run  over  and  killed. 

It  also  appears  from  the  evidence  that  it 
was  the  duty  and  the  practice  of  John  L. 
Smith,  who  was  yardmaster,  to  receive  and 
discharge  cars,  and  to  tell  incoming  engines 
oh  which  tracks  to  go,  and  that  it  was  also 
his  Invariable  custom  to  give  warning  to  any 
men  working  under  the  cars  of  the  approach 
of  a  train.  The  employes  ot  the  defendant 
understood  this,  and  the  brother  of  the  de- 
ceased, who  was  working  with  blm  at  the 
time  of  the  accident,  so  testified;  sajring  that 
they  ail  relied  upon  Smith  for  warning  and 
protection.    It  is  conceded,  or  must  be  from 
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the  erldfinct,  Umt  Snltb  is  a  mer*  eo-enn- 
ptoyiS;  and  bence  the  familiar  proposition  is 
again  presented,  that,  if  the  Injury  resulted 
from  the  uegUgence  of  a  co-employg,  there 
can  be  no  recovery.  But  in  the  first  place  the 
contention  of  the  plaintiff  is  that  the  direct 
and  necessary  cause  of  the  accident  was  its 
failure  to  adopt  and  nse  the  blue  flag. 

The  testimony  of  a  number  of  the  witness- 
es was  to  the  effect  that  it  was  customary  In 
railway  repair  yards  and  shops  to  use  a  blue 
flag  as  a  signal  to  protect  men  working  under 
cars,  and  one  of  the  witnesses  said  that, 
where  the  flag  is  used  for  that  purpose.  It  is 
placed  on  the  drawhead  of  the  car,  about  S^i 
feet  from  the  ground.  No  such  device  was 
used  by  the  defendant;  but,  as  we  have  seen, 
it  was  the  duty  and  practice  of  one  of  its  em- 
ployes. Instead  of  using  the  blue  flag,  which 
never  was  used  by  the  defendant,  to  give  per- 
sonal warning  of  approaching  danger.  It 
can  hardly  be  said,  as  matter  of  law,  that 
such  a  system  or  custom  does  not  afford 
quite  as  much  protection  as  the  use  of  a  blue 
flag.  The  man  whose  duty  It  is  to  place  the 
flag,  as  well  as  the  man  whose  duty  it  is  to 
give  the  personal  warning,  may  forget  to  per- 
form his  duty,  and  in  either  case  injury  or, 
as  In  this  case,  unfortunately,  death  may  fol- 
low. In  other  words,  both  systems  would 
doubtless  be  eminently  successful,  and  afford 
ample  protection,  provided  they  are  faithfully 
administered.  If  we  are  correct  in  this  con- 
clusion, it  must  follow  there  can  be  no  re- 
covery in  this  case,  for,  the  defendant  hav- 
ing made  reasonable  and  proper  arrange- 
ments for  the  prr'tection  of  Its  employes,  it 
is  not  responsible,  nor  does  It  guaranty  to 
each  that  the  other  co-employ6s  will  faith- 
fully carry  out  such  arrangements.  Or,  as  is 
said  In  12  Am.  &  Eng.  Encyl.  of  Law,  967 
("Fellow  Servants"):  "When  the  duty  of  es- 
tablishing and  promulgating  proper  rules  and 
regulations  has  been  performed,  the  master's 
responsibility  is  at  an  end.  He  cannot  be 
charged  with  liability  to  one  servant  for  the 
failure  of  another  servant  to  comply  with 
prescribed  rules  and  regulations."  This  rule 
to  well  established,  and  many  cases  are  cited 
on  the  page  above  mentioned  of  the  Encyclo- 
paedia to  sustain  it.  A  similar  principle,  how- 
ever, will  be  found  in  Nat.  Enameling  Com- 
pany T.  (Cornell,  95  Md.  524,  52  Atl.  588 
(opinion  by  Boyd,  J.),  where  It  Is  said  that  In 
Maryland,  whatever  the  rule  may  be  else- 
where, it  is  settled  that,  when  the  master 
has  furnished  his  employes  proper  and  safe 
machinery  and  instrumentality  with  which  to 
work,  his  duty  is  fulfilled,  provided  he  em- 
ploys competent  servants,  and  he  will  not  be 
liable  to  them  for  damages  caused  by  Inju- 
ries resulting  from  their  negligent  use  of, 
or  failure  to  repair,  such  instrumentalities. 
It  follows,  therefore,  that,  as  was  said  in 
the  case  Jdst  cited,  the  defendant  is  not  re- 
sponsible to  an  employe  for  the  negligence 
of  a  fellow  servant;  "the  negligence  in  that 
respect  being  one  of  the  risks  assumed  by 


the  servant  when  be  entwa  tbe  •ervleci  oC  th« 
iQaster.'f 

And  finally  this  brings  oa  to  the  brief  con- 
sideration of  another  reason  why  there  can 
he  00  recovery  In  this  case,  even  If  It  cyuld 
be  assumed  that  there  was  a  failure  on  the 
part  of  the  defendant  to  prescribe  and.  pro- 
mulgate a  reasonably  effective  system,  by  flag 
or  otherwise^  to  protect  the  deceased  while 
he  was  worldng  in  a  perilous  place.  That 
reason  ig  that,  under  the  circumstances  of 
this  case,  the  deceased  must  be  taken  to  have 
assumed  the  risk  resulting  from  such  a  care- 
less or  negligent  system.  Be  had  t>een  em- 
ployed by  the  defendant  for  about  two  years, 
and  during  all  that  time,  according  to  the  tes- 
timony of  his  brother,  the  system  of  personal 
notice  by  a  fellow  servant  to  avoid  danger 
was  in  force.  Under  these  circumstances,  as 
was  said  In  Wood  v.  Beiges,  83  Md.  268,  34 
Atl.  872:  "If  a  servant  has  Icnowledge  of 
the  circumstances  under  which  the  employe 
carries  on  his  business,  and  chooses  to  accept 
the  employment  or  continue  In  it,  he  ajssinnes 
such  risks  incident  to  the  discharge  of  his 
duties  as  are  open  or  obvious.  In  such  cases 
It  to  not  a  question  whether  the  place  pre- 
pared for  him  to  occupy,  and  which  he  as- 
sents to  accept,  might,  with  reasonable  care, 
have  been  made  more  safe.  His  assent  dis- 
penses with  the  performance  on  tlie  part  of 
the  master  of  the  duty  to  malte  It  so."  It  to 
needless  to  say  that  It  Is  apparent  from  all 
the  evidence  that  the  rlsl^s  to  which  the  de- 
ceased was  subjected  were  well  known  to 
him,  and  obvious  to  all.  As  one  of  the  wit- 
nesses said,  they  were  constantly  warned  of 
the  danger,  and  therefore  they  knew  It  as 
well  as  they  knew  anything  else  of  wbi<^ 
they  had  constant  experience.  And  In  the 
more  recent  case  of  Eckhardt  v.  Lazaretto 
Guano  Co.,  90  Md.  189^  44  Atl.  im,  thto 
seemingly  harsh  rule  Is  announced  and  strict- 
ly enforced.  It  is  so  well  settled,  however, 
that  it  need  not  be  fortified  by  the  citation 
of  any  further  authorities.  There  is  a  strik- 
ing application  of  this  rule  in  O'Horke  v.  Un- 
ion Pac.  R.  R.  Co.  (0.  C.)  22  Fed.  189  (opin- 
ion by  Brewer,  .T.,  In  the  Circuit  Court,  Dis- 
trict of  Colorado),  where  it  would  seem  that  a 
red,  and  not  a  blue,  flag  is  used  to  protect  on» 
worldng  In  a  place  of  danger  under  a  car. 

It  follows  that  this  case  was  properly  tak- 
en from  the  jury,  and  the  judgment  must  bs 
affirmed.    Judgment  affirmed,  with  co&ta. 


(M  R.  I.  IS) 
DURELL   ▼.   BARTWELL,    WILLIAMS    ft 
KINGSTON. 

(Supreme  0>urt  of  Rhode  Island.    April  20^ 
1904.) 

NEOXJOERCB  —  OBVIOUS    DANOKB— ASSmCFTIOa 

OF  BISK— FAILURE  TO   WABN— DBCI.ABAnOS 

— AIXEOATIONS    TO    8UOW    OUBTOH. 

1.  One  who  was  employed  by  parties  decorating 
a  building  In  process  of  erection  by  defendants 
as  contractors  was  thi'own  bota  a  staging,  owing 
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to  an  end  of  the  ttaging  wh!eh  projected  into 
an  etevator  shaft  being  strnclc  hy  an  elevator 
operated  by  deftndaate'  aerrants.  Held  that, 
the  danger  being  obriooa.  an  allegation  in  plain- 
tilTs  declaration  of  his  i^orance  of  the  danger 
waa  of  no  avail  to  him. 

2.  Defendants  were  not  chargeable  with  ttw 
doty  of  warning  plaintiif  of  the  dasger. 

3.  Where  one  who  was  employed  by  parties 
decorating  a  building  in  process  of  erection  by 
defendants  as  contractors  was  thrown  from  a 
staging,  owing  to  an  end  of  the  staging  which 
projected  into  an  elenttor  abaft  being  struck  by 
an  elevator  operated  by  defendants^  servants, 
an  allegation  of  the  declaration  that  the  de- 
fendants "knew,  or  by  the  exercisQ  of  reason- 
able care  conld  have  known,  that  a  portion  of 
the  staging  projected  into  the  elevator  well," 
only  amounted  to  an  allegation  that  defendants 
might  have  known  by  due  care. 

4.  Where  one  who  was  Employed  by  parties 
deearating  a  building  in  process  of  erection  by 
dcfcDdants  as  contractors  was  thrown  from  a 
■taging,  owing  to  an  end  of  the  staging  which 

grojected  into  an  elevator  shaft  being  struck 
y   an   elevator  operated  by  defendants'   serv- 
'ants,  defendants  could  not  lie  presumed  to  have 
known  of ,  or  to  have  looked  for,  the  staging  in 
anch  a  place. 

5.  In  an  action  for  the  injuries,  Oit  declara- 
tion, alleged,  "It  is  the  custom,  in  the  operation 
of  auch  temporary  elevators,  in  cases  where 
Iiersons  are  engaged  in  work  in  the  buildings  in 
which  such  elevators  are  situated  near  to  such 
elevator  wells,  to  give  notice  when  such  eleva- 
tors are  about  to  be  operated,  so  that  persona 
engaged  near  the  elevator  wells  can  avoid  the 
danger  incident  to  the  operation  of  such  eleva- 
tors, which  said  notice  it  waa  then  and  ther« 
the  duty  ef  said  defendants,  their  servants 
and  agents,  under  the  circoinstances  aforesaid, 
to  give,"  etc.  Bold  that  such  allegation  was 
too  vague  to  show  a  custom. 

Action  by  Ferham  B.  Durell  against  Hart- 
trell,  Williania  &  Kingston.  Demurrer  to 
declaration  suBtalned. 

Argued  before  STINESS,  C.  J.,  and  TII/- 
LIN6HAST  and  DOUGLAS,  JJ. 

Barney  &  Lee,  for  plaintiff.  John  Hen- 
sbaw,  for  defendants. 

STINE8S,  C.  3.  The  declaratton  sets  out 
that  the  plaintiff  -was  employed  by  parties 
who  were  decorating  a  building  In  process 
of  erection  by  the  defendants  as  oontraetors. 
The  defendants  operated  a  temporary  ele- 
vator, through  openings  left  In  the  floors, 
for  hoisting  materials.  The  decorator^  used 
a  staging,  whldi  was  moved  about  as  needed 
for  their  work.  Qn  August  26,  1903,  the 
plaintiff  was  at  work  upon  the  staging,  and 
It  bad  been  so  placed  as  to  project  into  the 
elevator  well.  The  declaration  also  alleges 
that  the  elevator,  while  In  operation,  hit  the 
■taging,  knocking  the  plaintiff  off  and  injur- 
ing him.  Under  these  general  facts,  the  dec- 
laration has  four  counts:  (1)  That  the  plain- 
tiff was  Ignorant  that  the  staging  projected 
Into  the  well,  but  the  defendants  knew,  or 
by  the  exercise  of  due  care  could  have  known, 
that  It  so  projected,  and  that  they,  without 
warning  to  the  plaintiff,  so  operated  the  el- 
evator that  It  was  driven  against  the  staging; 
<2)  that  It  was  the  duty  of  the  defendants 
to  give  notice  to  those  at  work  on  the  staging 
when  the  elevator  was  about  to  be  put  In  mo- 
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tlon;  (8)  that  it  was  the  deCeadantaf  dnty  to 
give  notice,  with  the  addition  of  plaintUTs 
ignorance  of  the  projection;  (4)  that  it  was 
the  custom.  In  the  operation  of  such  ele- 
vators, to  give  notice.  Three  questions  arise 
under  these  counts— the  effect  of  the  allega- 
tions of  the  plaintiff's  ignorance,  the  defend- 
ants' duty  of  warning,  and  the  alleged  ctw- 
tom. 

An  allegation  of  Ignorance  amounts  to 
nothing,  when  the  circumstances  stated  show 
that  the  danger  was  obvious,  and  so  must 
or  should  have  been  known  to  the  plaintiff. 
PhitorelU  v.  Horton,  22  R.  I.  374,  48  Atl.  142; 
Baumler  ▼.  Narragansett,  23  R.  I.  6tl,  61 
Atl.  203;  Mllhencb  v.  Jenckes,  24  B.  L  131, 
62  Atl.  687;  Russell  y.  Riverside,  24  R.  I. 
501,  54  AU.  375;  Larlch  v.  Moles,  18  R.  L 
513,  28  AU.  661.  In  this  case  the  fact  that 
the  staging  projected  Into  the  elevator  well 
was  as  obvious  to  the  plaintiff  as  It  could 
be  to  the  defendants.  He  could  easily  have 
seen  that  a  board  overhung  the  hole  in  the 
floor.  The  (^erator  of  the  elevator,  three 
floors  beh>w.  could  only  see  the  overhang, 
uulesa  It  was  of  considerable  extent,  by  sight- 
ing upwards,  if  there  were  anything  to  guide 
his  sight.  But  if  It  were  of  considerable  ex- 
tent. It  would  be  all  the  more  apparent  to 
the  plaintiff. 

As  to  the  defendants'  duty  of  teaming, 
there  is  no  8u£9clent  allegation  to  charge  the 
defendants  with  such  duty.  The  plaintiff 
was  not  In  the  employ  of  the  defendants. 
The  staging  In  Tise  was  apparently  that  of 
the  plaintiff's  employer,  but  clearly  it  was 
under  the  direction  of,  and  moved  about  by, 
such  employer  or  his  workmen,  Including  the 
plaintiff,  as  required  for  their  work.  The 
opening  In  the  floors  was  of  itself  notice 
that  the  elevator  was  liable  to  come  up  there. 

It  Is  not  claimed  that  the  defendants  mov- 
ed the  staging  over  the  hole,  nor  that  they 
knew  It  was  so  moved.  The  declaration 
states  that  the  defendants  "knew,  or  by  the 
exercise  of  reasonable  care  could  have 
tcnown,  that  a  portion  of  the  staging  project- 
ed into  the  elevator  well"  This  is  not  an 
allegation  that  the  defendants  knew,  but  only 
that  they  might  have  known  by  the  exercise 
of  due  care.  This  raises  the  question  wheth- 
er they  were  bound  to  know  that  the  staging 
was  so  placed.  No  facts  appear  to  raise  such 
a  presumption.  They  cannot  be  presumed 
to  have  known  or  to  have  looked  for  a  sta- 
ging over  so  dangerous  a  place  as  an  elevator 
well  in  use,  without  warning  to  them. 

From  the  facts  stated,  the  duty  of  warning 
would  rather  be  upon  the  plaintiff's  side  than 
upon  the  defendants'.  The  plaintiff  or  his 
employer  was  obstructing  a  passageway  for 
the  elevator  already  there  and  In  use.  One 
who  puts  an  obstruction  in  the  way  Of  an- 
other should  be  the  one  to  give  warning. 

The  plaintiff  alleges  that  "it  is  the  custom 
in  the  operation  of  such  temporary  elevators, 
in  cases  where  persons  are  engaged  in  work 
In  the  buUdlngs  In  which  such  elevators  are 
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situated  near 'to  Bocb  elevator  wellB,  to  give 
notice  wben  such  elevatorB  are  about  to  be 
operated  so  that  persons  engaged  near  the 
Qle-rator  wells  can  avoid  the  danger  Incident 
to  the  operation  of  such  elevators,  which  said 
Notice  It  was  then'and  there  the  duty  of  said 
defendants,  their  servants  and  agents,  under 
the  circumstances  aforesaid,  to  give,"  etc. 
This  allegation  is  very  vague.  It  does  not 
state  whether  It  was  a  custom  of  the  defend- 
ants, or  of  certain  other  persons,  or  a  local 
or  a  general  custom,  or  a  custom  known  to 
the  defendants. 

The. first  three  counts  state  no  ylolatlon  of 
duty  on  the  part  of  the  defendants,  and,  as 
the  fourth  count  makes  no  sufiBclent  state- 
ment of  a  custom  by  which  it  Is  claimed  that 
they  are  liable,  we  do  not  pass  npon  the  quea- 
tlon  of  custom. 
Demurrer  to  the  declaration  sustained. 


(26  R.  I.  108) 

MARONI  V.  JUNTY. 

(Supreme  Court  of  Rhode  Island.    March  23, 

1904.) 

mechanics'     LIEN8— notice— flXniTICIBNOT. 

1.  A  mechanic's  lien  notice,  having  attached 
to  it  an  account  without  a  heading  or  anything 
to  show  from  whom  it  is  due,  is  inaufiScient  to 
afford  a  basis  for  the  commencement  of  mechan- 
ic's lien  proceedings. 

2.  A  mechanic's  lien  notice  is  insafficient  to 
afford  a  basis  for  the  commencement  of  pro- 
ceedings for  a  lien  when  it  has  no  account  at- 
tached to  it  as  required  by  tl\,e  statute. 

3.  Wnere  a  mechanic's  iien  notice  was  insuf- 
ficient, because  the  account  filed  therewith  had 
no  heading  attached  to  it  to  show  from  whom 
it  was  due  and  a  second  notice  was  filed  without 
having  any  account  attached  to  it,  and  did 
not  purport  to  relate  to  the  same  delivery  of 
material  as  the  former  notice,  there  was  a  fail- 
ure to  take  the  necessary  steps  to  procure  the 
lien,  and  the  proceedings  will  t>e  dismissed. 

Petition  for  mechanic's  Hen  by  Frank  Ma- 
ronl  against  Antonio  Junty.    Dismissed. 

Argued  before  STINE3SS,  C.  J.,  and  Tttr 
LIN6HAST  and  DOUGLAS,  JJ. 

John  OL  Qulnn,  for  petitioner.  James  M. 
Glllraln,  for  respondent. 

PER  OtJRIAM.  This  petition  for  a  Hen 
must  be  dismissed,  as  the  requirements  of 
the  statute  have  not  been  followed.  The 
first  notice  was  In  due  form,  and  had  attach- 
ed to  It  an  account  which  was  without  a 
beading  or  anything  to  show  from  whom  It 
was  due.  For  this  reason  It  could  not  serve 
as  the  commencement  of  legal  proceedings, 
and  that  It  was  not  so  Intended  appears  from 
the  fact  that  no  petition  was  filed  within 
twenty  days  thereafter.  The  second  notice 
does  not  conform  to  the  statute  as  a  com- 
mencement of  legal  proceedings,  for  two  rea- 
sons:' (1)  It  has  no  account  attached  to  it, 
and  (2)  it  does  not  purport  to  relate  to  the 
same  delivery  of  material  as  the  former  no- 
tice.   The  first  notice  was  recorded  January 

T  t.  See  Mechanics'  Uena,  voL  U,  Cent.  Dig.  |  260. 


30,  1002,  and  was  for  materials  delivered 
within  60  days  prior  thereto.  The  second 
notice,  dated  July  29,  1902,  is  for  materials 
delivered  "within  six^  days  last  past";  that 
U,  more  than  four  months  after  the  preceding 
notice. 

The  petitioner  therefore  has  failed  to  take 
the  necessary  steps  for  a  lien,  and  the  peti- 
tion must  be  dismissed. 


(26  a.  I.  Ul) 
DYBR  et  al.  ▼.  CRANSTON  PRINTWORKS. 
(Supreme  0>art  of  Rhode  Island.    April  18, 
1901.) 

WATEB    BI6B1B— DAM    FKIVUXOKB. 

1.  Where  it  had  been  held  by  the  court  that 
defendant  was  entitled  to  the  use  of  the  whole 
of  the  water  of  a  pond  as  retained  by  a  present 
dam  until  plaintiffs  were  ready  to  make  use  of 
their  privilege  to  one-half  thereof,  and  the  only 
use  which  defendant  had  made  of  the  dam  and 
the  soil  under  the  waters  of  the  pond  had  been 
subservient  to  the  use  of  the  water,  he  was  not 
liable  to  plaintiffs,  the  sncce^ive  owners  of  the 
land  on  the  side  of  the  river  and  the  pond,  for 
the  use  of  such  dam  and  the  land  under  the  wa- 
ter of  the  pond. 

Action  by  Robert  F.  Dyer  and  others 
against  the  Cranston  Printworks.  Judgment 
in  favor  of  defendant,  and  plaintlSa  petition 
for  a  new  trial.    Petition  denied. 

Argued  before  STINESS,  C.  J.,  and  TILr 
LINGHAST  and  DOUGLAS,  JJ. 

C.  Frank  Parkhurst,  for  plaintUCs.  Bd- 
wards  &  Angell,  for  defendant 

PER  OTTRIAH.  These  cases  are  brought 
In  assumpsit  for  use  and  occupation  to  cover 
successive  periods  of  years  during  which  the 
defendant  has  been  the  owner  of  the  Cran- 
ston Printworks  and  has  used  the  water 
rights  appurtenant  to  the  printworks  estate. 
The  plaintiffs  are  the  successive  owners  of 
the  land  on  the  west  Of  the  river  and  pond. 
The  rights  of  these  adverse  parties  in  said 
pond,  river,  and  dam  have  been  adjudicated 
and  settled  by  this  conrt  after  long  litigation 
which  is  recited  and  culminated  in  Dyer  v: 
Cranston  Print  Works  Company,  22  R.  I. 
606,  48  Ati.  791.  We  found  that  the  defend- 
ant was  entitled  to  use  the  whole  of  the 
water,  as  retained  by  the  present  dam,  until 
the  plaintifTs  were  ready  to  make  use  of  the 
privilege,  and  that  thereafter  each  of  the  ad- 
verse claimants  would  become  entitled  to  use 
one-half  of  the  average  flow  of  the  stream. 
These  actions  are  based  npon  an  assumption 
that  the  use  of  the  dam  and  of  the  land 
under  the  water  of  the  pond  are  separate 
things  from  the  water  rights  appurtenant  to 
the  riparian  estates.  This  Is  a  manifest  er- 
ror. The  water  rights  cannot  be  enjoyed 
without  maintaining  the  dam,  and  the  only- 
use  which  the  evidence  shows  has  been  made 
of  the  dam  and  the  soil  nnder  the  waters  of 
the  pond  by  the  defendant  has  been  subservi- 
ent to  the  use  of  the  water.  No  use  and  oc- 
cupation of  the  plaintiffs'  property  outside  of 
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tlils.I]b8~t>eeti  proven,  tmless  It  may  be  the 
enttlBg  of  Ice  on  tbe  plalntifEs'  part  of  the 
pond;  and  tlila  at  most  was.  a  trespass,  not 
an  Incident?  of  any'  tenancy.  It  Is  hardly 
necessary  to  say  that,  while  the  decree  In 
the  eqnity  case  cited  speaks  as  of  the  present 
and  fatnre,  it  only  declares  Tights  which  the 
coort  found  to  have  existed  from  th«  time 
when  the  present  defendant-  acqidred  <  Its 
title.  .  . 

The  petitions  for  new  trials  are  denied, 
and  Judgment  will  be  entered  In  all  the  OEises 
toe  the  defendant  for  costs. 


<26  R.  I;  119) 

BRiERLT  V.   UNION  E.  CO. 

(Supreme  Court  of  Rhode  Island.    April  IB, 
1904.) 

IRJirBIES  TO  WIPE— ACTIOH  BY  HKB-nJUDGJCKNX 
— ACTION  BT  HUSBAND  —  BES  ADJUDICATA— 
CABRIBBS— NEOLIOENCE— INSTBUCTIO  NS. 

1.A  judgment  will  not  be  reversed  because 
the  Jury  credited  the  testimony  of  the  leaser 
number  of  witnesses  oo  a  disputed  issue  of  fact. 

2.  A  judgment  in  favor  of  defendant  in  an 
action  by  a  wife  against  a  carrier  for  injuries 
was  not  a  bar  to  an  action  by  the  husband  for 
loss  of  her  services. 

3.  In  an  action  against  a  street  railway  com- 
pany for  injuries  sustained  by  a  passenger  who 
■^tut  standing  in  a  car,  and  was  thrown  down 
witen  it  rounded  a  curve,  it  was  proper  to  re- 
fuse to  instruct  that,  ,if  the  jury  found  that 
the  car  was  not  going  at  an  improper  speed, 
they  should  find  for  defendant,  since  the  ir- 
regular motion  might  have  caused  the  injury. 

Action  by  Asa  Brierly  against  the  Union 
Xtailroad  Company.  Judgment  for  plataitUt, 
and  defendant  petitions  for  a  new  trial.  Pe- 
tition denied. 

Argued  before  STINESS,  0.  X,  and  TIIi- 
X.INGHAST  and  DOUGLAS,  JJ. 

Charles  B.  Oorman,  James  T.  Egan,  and 
O.  Woodbury  Gorman,  for  plaintiff.  Henry 
W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S. 
Hoffman,  fw  defendant 

DOUGLAS,  J.  This  action  la  brought  to 
recover  for  loss  of  services  and  expenses 
caused  by  injuries  to  the  plalntifTs  wife, 
from  being  thrown  from  a  street  car  of  the 
defendant  corporation.  The  wife  was  stand- 
tug  between  the  seats  of  an  open  car  as  it 
ronnded  a  carve,  and  was  thrown  to  the 
street  and  injured.  The  jury  found  for  the 
plaintlS,  and  assessed  the  damages  at  the 
sun  of  $800.  The  defendant  now  prays  for 
a  new  trial  on. the  ground  that  the  verdict 
is  against  the  law  and  the  evidence,  and  on 
aocoont  of  allied  errors  in  the  charge  of  the 
jvesidlng  judge.  It  was  claimed  on  behalf 
of  the  plaintiff  that  his  wife  was  holding  to 
the  back  of  the  seat  in  front  of  her,  and  that 
the  car  was  so  propelled  that  the  wheels 
struck  the  curve  with  a  violent  shock,  and 
ber  hold  was  thus  broken  and  the  fall  en- 
sned.  The  evidence  Is  conflicting,  both  upon 
the  question  of  her  having  hold  of  the  seat, 
and  upon  the  speed  or   regularity   of  the 


movement  of  the  car.  Most  of  tbe  witnesses, 
who  describe  the  occurrence  say  that  the 
speed  was  not  excessive,  and. that  no  greater 
shock  was  perceptible  than  is  usual  and  In- 
evitable in  striking  a  curve  in  the  trac^; 
but  there  is  no  physical  fact  or  circumstance 
in  the  case  which  enables  Us  to  say  that  these 
witnesses  were  not  mistaken,  and,  as  the 
jury  were  entitled  to  .credit  the  testimony 
of  the  lesser  number  of  witnesses,  who  testi- 
fy to  the  contrary,  we  cannot  reverse  their 
decision  on  the.  ground  that  the:  verdict  is 
against  the  e^dence. 

At  the  trial  the  defeoAunt  offered  as  a  bar 
to  the  action  a  form^  judgment  recovered 
by  the  defendant  against  the  wife  in  an  ac- 
tion which  she  bad  brought  to  recover  dam- 
ages for  injuries  which  she  had  suffered  from 
the  same  accident,  and  requested  the  presid- 
ing Judge  to  charge  the  Jury  to  that  effect 
He  refused  to  do  so,  and  we  think  correctly. 
The  cause  of  action  which  the  husband  claim- 
ed, though  based  upon  the  same  occurrence, 
was  not  the  cause  of  action  which  the  wife 
had  sued  on.  He  had  no  control  over  ber 
claim  or  hw  suit  (Cooney  v.  Lincoln,  20  R. 
I.  18C,  37  Atl.  1031),  and  was  In  no  way  es- 
topi>ed  by  the  judgment  against  her.  He 
was  not  privy  to  her  In  blood,  estate,  or  law. 
Pettenglll  v.  Yonkers  (Sup.)  1  N.  Y.  Supp. 
805,  is  cited  as  sustaining  the  defendant's 
claim.  It  is  so  Interpreted  In  Van  Fleet  on 
Former  Adjudication,  i  513,  but  an  exami- 
nation of  the  report  of  the  case  shows  that 
no  such  point  was  decided.  The  case  was 
an  appeal  from  a  verdict  of  a  jury  and  an 
order  denying  a  new  trial  in  a  case  brought 
l^  a  husband  for  loss  of  the  wife's  services. 
In  39  Hun,  449,  the  same  court  had  heard  a 
similar  appeal  from  a  verdict  and  order  in 
a  case  brought  by  the  wife  for  her  damages 
from  the  same  accident  and  the  law  as  to 
the  defendant's  liability  was  there  comment- 
ed upon  and  explained.  The  opinion  in  this 
case  therefore  means  nothing  more  than  that 
the  former  case,  being  identical  in  its  main 
Issues  with  the  latter,  is  a  controlling  prec- 
edent It  does  not  mean  that  the  second  Jury 
were  bound  to  find  as  the  first  jury  had  done. 
The  question  came  up  in  two  New  York 
cases,  and  the  view  which  we  approve  was 
taken.  In  Neeson  v.  Troy,  29  Hun,  173,  the 
plaintiff  brought  the  action  to  recover  bis 
damages  resulting  from  the  loss  of  his  wife's 
services,  occasioned  by  an  injury  sustained 
by  her  by  reason  of  the  defendant's  negli- 
gence. Upon  the  trial  a  judgment  roll  in  a 
former  action  brought  by  the  wife  against 
the  defendant,  in  which  she  recovered  dam- 
ages for  the  same  Injury,  was,  against  the 
defendant's  objection  and  exception,  received 
in  evidence  as  conclusively,  establishing  that 
the  wife  had  been  injured  through  the  de- 
fendant's negligence.  It  was  held  that,  as 
the  husband  was  not  a  privy  in  blood,  repre- 
sentation, estate,  or  law  to  his  wife,  the 
court  erred  in  so  admitting  the  judgment 
roll  in  evidence.   Grotb  v.  Washburn,  39  Hun, 


Digitized  by 


Google 


468 


68  ATLANTIO  BEPORTER. 


(B.L 


824^  la  to  the  Bam«  effect  Tbe  prindple 
that  husband  and  wUe  are  not  in  prlvMy 
with  each  other,  ao  that  a  Judgment  In  the 
case  of  one  aball  bind  th«  other  is  recognized 
in  Stamp  t.  FrankUn,  144  N.  T.  eOT,  89  N.  Bu 
634. 

The  judge  likewise  refused  to  charge,  as 
requested  by  the  defendant,  "If  the  Jury  find 
that  the  car  was  not  going  at  a  careless, 
dangerous,  and  improper  rate  of  speed,  the 
verdiet  must  be  for  the  defendant  company." 
We  think  this  requelErt,  also,  was  properly 
refused  for  the  reason  given  by  the  Judge 
in  refusing  It — that  the  Jury  mlfeht  find  that 
irregularity  of  motion,  not  excessive  speed, 
caused  the  Injury. 

The  petition  for  a  new  trial  is  denied,  and 
the  case  will  be  remanded  to  the  common 
pleas  division  for  judgment  on  the  verdict 


(26  R.  I.  Ill) 

GUNN  V.  UNION  R.  OO. 

(Supreme  Court  of  Rhode  Island.    April  13, 

1904.) 

HEW  TBIAIi— DIBECTINO  JUDOUBNT. 

1.  Judgment  will  be  directed  for  defendant  on 
its  petition  for  a  new  trial  where  the  clear  and 
strong  preponderance  of  testimotiy  is,  and  evi- 
dently on  a  new  trial  must  be,  adverse  to  plain* 
tiff. 

Trespass  on  the  case  for  negligence  by 
Thomas  Ounn  against  the  Union  Railroad 
Company.  Defendant  petitions  for  a  new 
trial.    Judgment  directed  for  defendant 

Bee  62  Atl.  804;  49  Atl.  999;  48  Atl.  1046; 
47  Atl.  888. 

Argued  before  STINBSS,  C  3^  And  DU- 
BOIS and  BLODOETT,  JJ. 

Charles  B.  Gorman,  for  plaintilf.  Hayes, 
Easton  &  Hoffman,  for  defendant 

STINBSS,  a  3.  The  testimony  of  the 
plaintiff  is  that  he  was  standing  beside  a  coal 
cart,  between  it  and  the  track,  when  a  car 
of  the  defendant  came  along,  without  warn- 
ing, from  behind,  knocking  him  down,  and 
running  over  his  leg.  His  statement  in  this 
respect  is  not  sustained  by  any  other  wit- 
ness. Opposed  to  It  is  the  testimony  of  Sul- 
livan, his  fellow  workman,  and  driver  of  the 
coal  cart  whom  the  plaintiff  was  assisting 
in  raising  the  body  of  the  cart  to  discharge 
coal.  Sullivan  was  called  by  the  plaintiff  at 
a  previous  trial,  and,  having  since  died,  the 
report  of  his  testimony  was  put  in  by  agree- 
ment at  this  last  trial  by  the  defendant 
It  was  to  the  effect  that  the  plaintiff  stepped 
back  from  behind  the  horses  just  as  the  car 
came  along;  that  he  bad  gone  only  to  a 
point  between  the  forward  and  hind  wheels 
when  he  was  hit  by  the  car,  which  was  not 
coming  fast  All  the  other  witnesses  who 
saw  the  accident  confirm  this  statement 
Mrs.  Bridgeford  testified  that  the  plaintiff 
"appeared   suddenly,"   and   the   car   struck 

f  L  See  N«w  Trial,  vol.  97,  Cent.  D<r  {  33S. 


htm.  O'Connor,  that  the  man  "stepped  out; 
sort  of  backwards,"  and  "just  then  the  car 
hit  him;"  Dow,  that  he  "saw  a  man  step 
down  in  front  of  the  car"  when  "the  car  was 
clos6  upon  him."  Arnold,  the  motorman, 
whose  deposition  was  put  in  by  the  plaintiff, 
that  the  "man  stepped  out"  when  the  car 
was  only  four  or  five  feet  away,  and  was  hit 
by  the  dasher.  Mrs.  Harris,  a  witness  tor 
the  plaintiff  at  this  last  trial,  testified  that 
she  saw  the  cart,  and  also  saw  the  car  com- 
ing rapidly,  but  she  did  not  notice  SolUvan 
or  the '  plaintiff.  Her  testimony,  therefoK, 
does  not  corroborate  the  plaintiff's  statement 
that  he  was  standing  beside  the  cart  in 
plain  sight  of  the  approaching  car.  The  tes- 
timony, therefore,  presents  a  clear  and  strong 
pr^onderance  against  the  plaintiff's  claim. 
As  stated  in  this  case  in  22  R.  I.  579,  48  Ati. 
1045:  "Either  he  was  standing  in  plain  sight 
as  he  Swore,  or  else  he  stepped  out  suddenly, 
with  liis  back  to  the  car:  and  he  says  he 
was  struck  in  the  back,  so  that  the  accident 
was  incvMuble  if  the  car  was  moving  at  all." 
It  was  shown  in  that  opinion  to  be  the  long- 
established  practice  of  this  court  to  grant 
new  trials  when  there  is  a  strong  preponder- 
ance of  testimony  against  the  verdict.  Prior 
to  the  judiciary  act  in  1893,  the  statute  pro- 
vided only  for  a  new  trial,  except  that  on  a 
bill  of  exceptions  the  court  bad  power  to 
enter  judgment  and  to  take  such  order  in 
the  case  as  should  have  been  taken  in  the 
lower  court;  also  to  "cause  such  other  pro- 
ceedings to  be  had  in  the  cause  as  to  law 
and  justice  shall  appertain."  This  power 
was  exercised  in  Hamilton  r.  Colt  14  R.  1. 
209;  Gortbn  v.  Potter,  16  R,  L  493,  17  Atl. 
909;  Wright  v.  Card,  16  B.  L  719.  19  Att 
709;  Myette  r.  Gross,  18  R.  I.  729,  30  Ati. 
602.  The  judiciary  act  extended  this  poww 
to  petitions  for  new  trials,  and  the  court 
has  acted  under  it  in  Lashua  v.  Markham, 
21  R.  L  492,  44  Ati.  804;  Taft  v.  Ballou,  28 
R.  L  213.  49  Ati.  896;  Barker  T.  Lane,  28 
R.  I.  224,  49  Ati.  963;  Ennls  v.  Little,  26  B. 
I.  342,  65  Ati.  884.  In  Barker  v.  Lane  the 
court  said  that  the  plalntUE,  after  a  long  time 
and  several  trials,  must  be  presumed  to  have 
presented  all  the  evidence  available  in  her 
behalf,  and  that  the  interests  of  justice 
would  net  be  subserved  by  prolonging  litiga- 
tion. "Interest  republlcse  ut  sit  flnls  litium." 
We  think  that  the  reasons  there  stated  are 
sound.  Defendants  have  rights  as  well  as 
plaintiffs,  and  a  defendant  ought  not  to  be 
vexed  with  repeated  trials  when  the  clear 
and  strong  preponderance  of  the  testimony 
is,  and  evldentiy  again  must  be,  adverse  to 
the  plaintiff.  In  such  cases  a  plaintiff  does 
not  show  a  case  in  which  he  is  enUtied  to 
the  verdict  of  a  jury.  Of  course,  the  pow« 
should  be  cautiously  used;  and  it  lias  been 
sparingly  exercised  by  this  court  In  compar- 
ison with  the  large  number  of  petitions  for 
new  trial  before  It  It  is  nevertheless  a  just 
and  proper  power  in  cases  of  nnsubstanUaf- 
ed  and  vexatious  prosecution. 
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For  these  reasons  the  cotirt  is  ot  opinion 
that  the  case  abould  be  remitted  to  the  com- 
mon pleas  division,  with  direction  to  enter 
Judgment  for  the  defendant 


OK  B.  LSD 

In  re  WALDRON  et  ol. 
(Baprcme  Oonrt  ot  Khod«  Island.    March  SO, 

emoemixft— BuuAi.   lot— smduabt  divisi 

—DESCENT. 

1.  A  burial  lot  does  not  pass  nnder  a  general 
residuary  claaae  in  a  will,  but  descends  to  the 
heirs  as  intestate  property. 

2.  An  heir  to  whom  a  burial  lot  deaoends  takes 
it  subject  to  all  the  coadition*  under  which 
the  ancestor  held  it. 

Petition  of  Bmeline  A.  Waldron  and  oth- 
ers for  an  opinion  as  to  whether  a  burial  lot 
passed  under  a  residuary  clause  In  the  will 
of  Horatio  It.  Waldron. 

Arsued  before  STINEBS,  0.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Andrew  B.  Patton  and  Nathan  B.  Lawil, 
for  parties. 

STtKBSS,  a.  J.  Horatio  L.  Waldron  was 
the  owner  of  a  burial  lot  In  Swan  Point 
Cemetery.  He  died  in  1001,  leaving  a  will, 
in  which  Bmeline  A.  Waldron,  Ills  widow, 
was  bis  residuary  legatee.  The  will  made  no 
mention  of  the  burial  lot,  and  the  question 
la  wbetim-  It  passed  to  ttie  widow  under  the 
restdnary  dasse,  or  to  his  daughter  aa  his 
heir  at  law. 

The  Proprietors  of  the  Swan  Point  Oem- 
etery  is  a  corporation  for  the  purpose  of 
malntalolBg  the  cemetary  grounds,  which 
held  title  to  the  land  In  fee  simple.  It  coa- 
Teyed  a  lot  by  deed  to  H«»atlo  Ij.  Wal- 
dron, his  b^rs  and  assigns,  limiting  the  use 
to  aepnlture  of  the  dead,  and  to  the  rules  of 
the  corporation.  Two  previous  wives  and  a 
child  of  Mr.  Waldron  were  buried  in  the 
lot  before  his  death. 

Similar  conditions  cadsted  In  Gardner  t. 
Swan  Point,  ao  R.  I.  646,  40  Atl.  SH,  78  Am. 
St  Rep.  897,  where  a  widow  claimed  title  to 
a  burial  lot  aa  residuary  legatee.  The  court 
aald:  "In  the  cases  of  churchyards  and  cem- 
eterlea.  It  has  been  held  that,  though  a  deed 
majr  nm  to  a  grantee,  his  heirs  and  assigns, 
he  takes  only  an  easement  or  right  of  burial, 
rather  than  an  absolute  title.  [Citing  cases.] 
So  long  as  the  land  is  used  for  burial  pur- 
poses, he  cannot  exercise  the  same  rights  of 
ownership  as  in  other  real  estate."  The 
court  did  not  decide  the  question  of  title  In 
that  case.  The  question  was  not  one  of  title 
to  the  lot,  but  of  a  right  to  cliange  the  place 
of  a  body  already  burled,  as  between  a 
widow  end  the  next  of  kin  of  the  testator,  to 
whom  she  bad  conveyed  the  Ibt.  Cases  bear- 
ing upon  title  were  dted  to  show  how  the 
right  of  control  of  the  body  would  devolve, 
as  a  general  rule. 

A  gnestloo  of  tltlo  came  before  this  court 


in  Derby  ▼.  Derby,  4  R.  I.  414.  In  that  case 
the  executor  was  empowered  t»  sell  all  the 
real  estate  to  pay  pecuniary  and  residuary 
legacies,  and  the  question  arose  whether  he 
should  sell  a  burial  lot  in  a  cemetery,  where 
the  testator's  first  wife  was  buried.  The  court 
said:  "This  lot  was  ptitehased  by  the  tes- 
tator for  a  burial  place  for  his  family. 
That  he  shotdd  deliberately  intend  tliat  it 
should  be  sold  and  go  into  the  hands  of 
strangers,  It  is  difficult  to-  believe,  wlthont 
Oio  most  express  direction.  It  Ih  the  more 
difficult  In  tills  cose,  as  within  It  are  deposit- 
ed the  remains  of  Ills  former  wife,  and  could 
he  Intend  that  those  remains  should  be  dis- 
turbed? 

"He  had  devoted  this  lot  to  pious  and  char- 
itable uses,  as  a  i^ce  of  burial  for  the  mem- 
bers of  his  own  family.  Did  he  mean  to  re- 
voke It?  •  •  •  It  conid  not  have  been 
In  the  contemplation  of  the  testator  that  this 
lot  should  be  sold  out  of  his  family,  nor  ootild 
be  have  contemplated  it  as  property  in  any 
such  sense  as  to  fall  within  the  poWer  given 
to  the  executor;  and,  without  an  express  di- 
rection to  sell  this  particular  lot,  w«  tlilnk 
we  shall  not  be  warranted  in  advising  the 
eze<!utar  to  sell  It" 

These  remarks  apply  with  equal  forceto  the 
case  at  bar.  Although  this  devise  was  to  his 
widow,  yet,  as  there  were  no  children  of  her 
marrlBga,  the  lot  if  devised,  would  go  out  of 
his  family  to  her  heirs.  His  living  daughter 
would  have  no  right  to  be  buried  in  the  fam- 
ily lot.  It  seems  improbable  that  he  should 
have  intended  such  a  result  or  that  he 
meant  to  devise  to  his  widow  and  her  heirs 
a  lot  which  contained  the  remains  of  his  two 
previous  wives  and  his  children. 

It  Is  also  Improbable  that  one  has  in  mind 
a  burial  lot  in  a  residuary  devise.  Men  are 
not  likely  to  inventory  it  among  their  assets, 
or  to  regard  it  as  property  to  be  passed  by  a 
will.    It  is  essentially  a  family  heritage. 

It  has  been  held,  on  grounds  of  public  pol- 
icy, that  a  burial  lot  where  bodies  have  beoi 
burled,  cannot  be  mortgaged  for  debts 
(Thompson  v.  Hlckey,  59  How.  Prac.  434), 
and  that  a  deed  of  it  carries  only  a  right  to 
use  It  for  burial  purposes  (BufFalo  Cemetery 
V.  City,  46  N.  Y.  603).  The  charter  of  the 
cemetery  provides  that  the  land  shall  not  be 
taxed,  and  a  recent  amendment  to  the  char- 
ter also  provides  that  it  shall  not  pass  by 
will  except  to  the  corporation. 

While  we  do  not  mean  to  say  that  a  burial 
lot  Is  not  property,  yet  all  of  these  limita- 
tions tend  to  show  that  it  has  been  shorn 
of  so  many  of  the  ordinary  attributes  of  prop- 
erty as  to  raise  the  presumption  that  it  is  not 
intended  to  be  passed  nnder  a  general  devise 
in  which  it  Is  not  specially  mentioned.  A 
strong  reason  for  this  is  found  in  the  right 
to  the  control  of  the  corpse,  as  between  a 
widow  and  next  of  kin,  as  shown  in  Pierce 
T.  Swan  Point  10  R.  I.  227,  14  Am.  Rep.  667, 
and  Hackett  v.  Hackett  18  R.  L  166,  26  Atl. 
42,  19  L.  R.  A.  658,  4S  Am.  St  Hep.  702. 
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The  right  of  cnstody  of  the  remains  and  the 
right  of  property  in  the  burial  lot  should  go 
together,  where  it  is  possible.  Following  the 
doctrine  of  Derby  v.  Derby,  4  R.  I.  414,  and 
the  Iroiilled  approval  of  It  In  Gardner  v. 
Swan  r^:at,  20  B.  I.  646,  40  Atl.  871,  78  Am. 
St  Rep.  897,  a  burial  lot  does  not  pass  un- 
der a  general  residuary  devise,  but  it  de- 
scends to  the  heirs  as  intestate  property.  It 
is  a  family  burial  lot  It  is  that  fact  alone 
which  gives  a  peculiar  limitation  to  its  ten- 
ure. The  heir  takes  It  subject  to  all  the  con- 
ditions for  which  the  ancestor  held  it  A 
sort  of  trust  attaches  to  the  land  for  the 
benefit  of  the  family.  Neither  the  widow 
nor  the  child  can  be  excluded  from  It  for 
want  of  title,  yet  such  a  result  might  follow 
If  the  tenure  was  like  that  of  other  real  es- 
tate. Ctiildren  could  exclude  a  widow,  or  a 
widow  could  exclude  children,  by  virtue  of 
ownership  of  the  land.  The  view,  therefore, 
taken  in  Derby  t.  Derby,  supra,  was  founded 
in  sound  reason  and  policy,  and  it  has  been 
regarded  as  the  law  in  this  state  for  a  long 
time.  It  did  not  quite  touch  the  point  involy- 
ed  here,  because  the  question  was  whether 
the  lot  should  be  sold  to  pay  debts  or  lega- 
cies. Stiii  we  do  not  hesitate  to  follow  its 
doctrine,  and  accordingly  our  opinion  is  that 
the  bmial  lot  did  not  pass  by  the  residuary 
clause  of  the  will  of  Horatio  L.  Waldron,  but 
descended  to  bis  daughter,  Hattie  L.  Feirce. 


(26  R.  I.  122) 

PROVIDENCE  COUNTY  SAV.  BANK  T. 
VADNAIS. 

(Supreme  Court  of  Rhode  Island.     April  15, 
1904.) 

aABNISHJfBHT    —   ATTACHABLK       INTEBB8TB    — 
WHAT    ARE— INSUBANCE    FUNDS— 
^  WIFE'S    CnOSES    IN    ACTION. 

1.  A  clause  in  an  insurance  policy  providing 
that  it  shall  become  payable  to  the  person  desig- 
nated in  a  certain  condition  of  the  policy,  which 
stipulates  that  the  production  by  the  company 
of  the  policy  and  a  receipt  signed  by  any  per- 
son furnishing  satisfactory  proof  that  he  is  an 
executor,  husband,  or  wife,  or  relative  by  blood, 
or  lawful  beneiiciary  of  the  insured,  shall  be 
conclusive  evidence  that  the  sum  has  been  paid 
to  the  person  lawfully  entitled  to  the  same, 
gives  to  the  insurance  company  a  choice  be- 
tween the  several  representatives  of  the  assured 
which  of  them  it  shall  pay,  and  no  one  of  the 
persons  named  has  an  exclusive  right  to  recover 
the  amount  of  the  policy,  and  consequently  no 
one  of  them  has  an  attachable  interest  in  the 
insurance  fund. 

2.  Gen.  Laws  1896,  c.  212,  ^  9,  gives  the 
husband  the  right  to  administer  upon  the  wife's 
intestate  estate,  and  to  take  to  himself  the  sur- 
plus after  the  payment  of  debts;  but  until  he 
has  reduced  her  choses  in  action  to  possession 
by  suit  as  administrator  they  are  not  his  in 
such  a  way  as  to  he  the  subject  of  attachment 
in  a  suit  against  him. 

Assumpsit  by  the  Providence  County  Sav- 
ings Bank  against  Emanuel  Vadnais.  On 
petition  of  plaintiff  for  a  new  trial.    Denied. 

Argued  before  STINESS,  C.  J.,  and  DOUG- 
LAS. J. 


John  A.  Tilllnghast  for  plaintiff.  '  Ttumias 
F.  Vance,  for  defendant  Adonlram  J.  Cosb- 
ing,  for  garnishee. 

DOUGLAS,  J.  The  plaintiff  In  this  case 
served  a  copy  of  Its  writ  upon  the  Insurance 
Commissioner  of  Rhode  Island,  for  the  pur- 
pose of  attaching  the  amounts  due  from  the 
Metropolitan  Life  Insurance  Company  of 
New  York  upon  two  policies  of  Insurance 
upon  the  life  of  James  Fournier.  In  the 
applications  for  these  policies  Basilise  Vad- 
nais, daughter  of  James  Fournier,  and  wife 
of  the  defendant  Emanuel  Vadnais,  was 
named  as  beneficiary.  Mrs.  Vadnais  had 
died  before  her  father,  and  the  defendant 
had  qualified  as  her  administrator.  The 
court  refused  to  charge  the  insurance  com- 
pany as  garnishee,  and  the  plaintiff  now  con- 
tends that  this  was  error. 

The  claim  of  the  plaintiff  is  that  upon  the 
death  of  the  insured  the  contents  of  the  pol- 
icies became  immediately  payable  to  the  de- 
fendant as  the  surviving  husband  of  ttie 
beneficiary,  and  hence  were  attachable  for 
his  debt  This  claim  is  not  supported  either 
by  the  contract  which  is  contained  in  the 
policies  or  by  the  relation  of  the  defendant 
to  his  wife's  estate.  The  Insurance  compa- 
ny's contract  is  to  pay  the  amount  that  may 
become  due  under  the  policy  "to  the  person 
or  persons  designated  In  condition  fifth." 
This  condition  reads  as  follows:  "Fifth.  The 
production  by  the  company  of  this  policy  and 
of  a  receipt  for  the  sum  assured,  signed  by 
any  person  furnishing  proof  satisfactory  to 
the  company  that  be  or  she  Is  an  executor 
or  administrator,  husband  or  wife,  or  rela- 
tive by  blood,  or  lawful  beneficiary  of  the 
insured,  shall  be  conclusive  evidence  that 
such  sum  has  been  paid  to  and  received  by 
the  person  or  persons  lawfully  entitled  to 
the  same,  and  that  all  claims  and  demands 
upon  said  company  under  this  policy  have 
been  satisfied."  This  contract  does  not  give 
to  either  one  of  the  persons  named  an  ex- 
clusive right  to  sue  for  and  recover  the 
amount  assured ;  since  in  any  sndi  suit  the 
company  could  interpose  the  defoise  that  It 
had  paid  some  other  of  the  persons  named. 
The  effect  of  the  provision  is  to  give  to  the 
company  a  choice  between  the  several  repre- 
sentatives of  the  assured,  which  of  them  it 
shall  pay.  No  one  of  them,  therefore^  has 
an  attachable  Interest  ta  the  fund. 

The  provision  in  the  policy  Issued  by  the 
same  company,  which  was  considered  by  the 
Supreme  Court  of  Kansas  In  Insurance  Com- 
pany V.  O'Farrell,  64  Kaa  278,  67  Pac.  835, 
differs  in  language,  but  'we  think,  not  In 
meaning,  from  the  clause  quoted  above.  In 
that  case  the  beneficiary  named  was  "the 
estate"  of  the  Insured.  The  policy  was  paid 
to  the  husband  of  the  deceased,  and  the  court 
held,  against  the  contention  of  the  adminis- 
trator of  the  estate,  that  the  payment  was 
a  good  fulfillment  of  the  contract  The  plain- 
tiff's counsel  argues  that  If  this  ruling  la 
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correct.  It  would  never  be  possible  to  trustee 
the  proceeds  of  such  a  policy.  This  is  prob- 
ably one  of  tbe  reasons  why  the  policy  was 
BO  framed.  The  fund,  which  la  the  accumu- 
lation of  small  savings,  is  primarily  design- 
ed as  a  resource  for  the  payment  of  expenses 
of  care  in  sickness  and  burial,  and  the  com- 
pany reserves  the  right  to  Intrust  It  to  the 
bands  of  those  of  the  representatives  of  the 
deceased  who  will  be  most  competent  to  ap- 
propriate it  to  such  uses.  It  would  be  con- 
trary to  the  purpose  of  the  whole  transac- 
tioD  if  it  could  be  taken  by  creditors  of  one 
of  the  family  as  his  own  property.  But  if 
the  policy  had  been  payable  to  BasiUse  Vad- 
nals  alone,  the  claim  would  have  accrued  to 
her  administrator  as  such,  and  could  not 
have  been  trusteed  as  a  debt  due  to  Mm  in 
his  personal  capacity.  The  statute  gives  him 
the  right  to  administer  upon  her  Intestate 
estate,  and  to  take  to  himself  the  suipluB 
after  the  payment  of  her  debts  (Gen.  Laws 
1896,  c.  212,  S  0);  but  to  recover  her  choses 
in  action  he  would  be  obliged  to  sue  as  ad- 
ministrator, as  was  done  in  Weaver  v.  Ohace, 
S  R.  I.  356.  Until  the  estate  has  been  redu- 
ced to  possession  by  the  administrator,  there 
could  be  no  surplus  which  he  could  call  his 
own.  The  bnsband  has  no  different  rights 
as  to  the  surplus  of  his  wife's  estate  from 
those  of  a  residuary  legatee  in  a  will  to  the 
residue  of  the  testator's  estate,  and  such  an 
interest  cannot  be  attached  in  Rhode  Island. 
Conway  v.  Armingfton,  11  R.  I.  116;  Qorman 
V.  Stlllman,  24  R.  I.  264,  269,  62  AU.  lOSa 
Still  less  could  a  debt  due  the  estate  of  a 
deceased  person  be  attached  in  a  suit  against 
a  residuary  legatee.  The  court  therefore 
was  right  In  refusing  to  charge  the  gar- 
nishee. 

The  petition  for  a  new  trial  is  denied,  and 
the  case  will  be  remitted  to  the  common  pleas 
division  for  further  proceedings. 

(MR.  I.  87) 

DILLON  V.  O'NEAL  «t  al. 

(Supreme  Court  of  Rhode  Island.    Maich  21, 

1904.) 

NEW     TBIALS—OBOUNDS— ACCIDENT    AND    UIB- 
TAKE— INEXCUSABLE   NEGLECT. 

1.  Under  Gen.  Laws  1896,  c.  251,  |  2,  pro- 
viding for  a  new  trial  where,  "by  reason  of  ac- 
cident, mistake  or  any  nnforeseen  cause,"  there 
has  been  a  nonsuit  or  default,  or  the  party  baa 
not  had  a  fair  trial,  a  new  trial  is  to  be  grant- 
ed only  where  a  fair  trial  has  been  prevented 
or  a  default  has  been  Incnrred  by  reason  of  ac- 
cident, mistake,  or  some  unforeseen  cause;  and 
the  section  does  not  entitle  a  party  to  a  new 
trial  where  by  his  own  neglect,  for  which  no 
excuse  is  shown,  he  has  failed  to  comply  with 
section  6  of  the  chapter,  which  requires  the 
petition  for  a  new  trial  to  be  filed  within  15 
days  after  the  filing  of  the  statement  of  evi- 
dence. 

Action  by  James  P.  Dillon,  guardian, 
against  Martin  O'Neal  and  others.  On  peti- 
tion of  plaintiff  for  a  new  trial.  .Denied. 

f  L  8ee  New  Trial,  voL  S7,  Cent.  Dig.  H  Mt  W. 


Argued  before  STINBSS,  0.  3^  And  TIL- 
LIN6HAST  and  DOUGLAS,  33. 

John  L  Devlin  and  Frank  H.  Wildes,  for 
appellant.    Thomas  A.  Jenckes,  for  appelleea 

STINESS,  0.  J.  An  appeal  from  the  mu- 
nicipal court  of  Providence  was  tried  in  the 
I,  common  pleas  division  of  this  court  with  a 
Jury.  E<xceptions  were  taken  to  rulings  of 
the  court  and  all  the  steps  for  a  petition 
for  ft  new  trial  were  taken,  as  required  by 
Gen.  Laws  1896,  c.  261,  f  6,  except  the  fUin^ 
of  the  petition  within  15  days  after  the  filing 
of  the  statement  of  evidence.  The  respond- 
ents claim  that  the  petitioner  has  lost  his 
right  to  ask  for  a  new  trial  because  of  non- 
compliance with  the  statute;  and  the  peti- 
tioner claims  that,  even  though  he  did  not 
comply  with  the  requirements  of  section  6,- 
he  is  entitled  to  petition  for  a  new  trial  uii-< 
der  sections  2  and  3  of  the  chapter. 

Section  2  provides  for  a  trial  or  new  trial 
in  cases  when,  by  reason  of  accident,  mis- 
take, etc.,  there  has  been  a  nonsuit  or  de- 
fault, or  the  party  has  not  had  a  full,  fair, 
and  tnipartial  trial,  or,  in  case  that  a  trial 
has  been  had  in  such  case,  a  new  trial  there- 
in should  be  had.  We  think  It  is  quite  clear 
that  the  words  "by  reason  of  accident,  mis- 
take, or  any  unforeseen  cause"  qualify  the 
remainder  of  the  section.  Tbus^  for  exam- 
ple. If  a  suit  has  been  discontinued  by  mis- 
take, or  accident  or  sickness  or  other  un- 
forseen  cause  has  prevented  a  party  or  his 
witness  from  reaching  court,  so  that  a  non- 
suit or  default  has  followed,  or,  where  there 
has  been  a  trial,  it  has  not  been  a  full,  fair, 
and  impartial  trial,  by  reason  of  some  one 
of  the  causes  named,  a  trial  or  new  trial  may 
be  granted.  The  section  Is  evidently  Intend- 
ed to  apply  only  to  cases  of  misfortune  which 
the  ordinary  remedy  by  a  petition  for  a  new 
trial  on  exceptions  or  on  the  record  would 
not  reach. 

The  petitioner  relies  on  Thurston  ▼.  Shroed- 
er,  6  R.  I.  272,  as  an  authority  showing  that 
a  petition  for  a  new  trial  on  a  question  of 
law  may  be  sustained,  under  section  2,  ir- 
respective of  any  consideration  of  accident 
or  mistake.  That  case  does,  indeed,  so  de- 
clare; but  we  think  that,  while  the  decision 
was  right,  there  was  an  evident  mistake  as 
to  the  section  on  which  it  was  based.  Rev. 
St  c.  193,  {  3,  gave  the  court  full  Jurisdiction 
to  grant  new  trials  on  common-law  grounds, 
which  would  include  erroneous  rulings.  In 
that  case  the  ruling  complained  of  was  a 
nonsuit  The  court  clearly  had  Jurisdiction 
to  grant  a  new  trial,  because  the  statute  gave 
that  Jurisdiction  concurrently  with  another, 
statute  for  taking  questions  of  law  to  the 
Supreme  Court  on  the  filing  of  a  bond,  etc. 
In  the  present  statutes,  however,  the  unre- 
stricted Jurisdiction  as  to  petitions  for  new 
trials  on  common-law  grounds  no  longer  ap- 
pears, but  petitions  on  those  grounds  are 
specially  provided  for  in  all  the  steps  to  be 
taken  and  followed;    and  the  statute  also 
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provldM  that  "In  caM  of  any  default  in  any 
step,  Judgment  ah&Il  be  entered  a«  If  auoh 
claim  had  never  been  made."  Theee  definite 
restrlctlona  clearly  abow  an  Intent  to  facili- 
tate a  rehearing  on  grounds  arising  in  the 
trial,  and  to  dlscrlnainate  between  them  and 
accidental  causes,  which  properly  require 
some  greater  allowance  of  time.  These  pT»< 
rialona  limit  the  time  for  petltiooa  for  new 
trials  with  great  care,  except  in  cases  of  ac- 
cident or  unforeseen  cause,  and  this  has  been 
the  nnderstandlDg  of  their  purpose  and  «p- 
eratlon  siace  they  first  appeared  in  the  ]a> 
dietary  act  of  1883.  The  statute  was  thus 
construed  In  Brlstow  t.  Nichols,  18  B.  I.  719. 
Martin  v.  Hutcbena,  21  B.  L  256,  43  Aa  7% 
was  to  the  same  effect  A  defendant  bad 
taken  the  steps  required  by  law  for  a  new 
tria^  except  the  fiUng  of  the  petition,  but 
he  died  before  the  time  for  filing  it  had  pass- 
ed. It  was  held  that  the  administrator  could 
not  proceed  noAer  section  6,  bat  that  judg- 
ment must  be  rendered  in  the  common  pleas 
dirislon;  then,  as  that  Judgment  was  entered 
by  reason  ot  unforeseen  oauae.  which  prevent* 
ed  the  completion  of  the  steps  to  stay  judg- 
ment; a  petition  coald  be  filed  under  section 
2;  In  this  way  all  tights  are  preserved,  ex- 
cept where  a  party  has  been  negligent.  In 
tbia  case  the  petitioner  shows  no  reason  why 
liis  petition  conld  not  bare  been  filed  in  time, 
as  required  by  statute,  and  so  he  ahows  no 
reason  for  a  new  trial  on  the  ground  of  acci- 
dent or  mistake,  by  which  the  terma  "a  full, 
fair,  and  impartial  trial,"  etc.,  are  limited. 
Fetltien  for  new  trial  denied. 


(H  R.  L  125) 

8EKATOR  T.  LANNON  et  al. 

(Sopreme  Court  of  Bhode  Island.    April  18, 
1904.) 

TOW   OV   SBKVART— LIABTLIXT  OV   lIASTK»-> 
PLEADING. 

L  The  declaration  in  an  action  against  a 
master  for  an  assault  by  his  servant  must  show 
it  was  done  with  authority  from  the  master, 
or  within  the  scope  of  the  servant's  employ-' 
nwnt 

Action  by  Walter  O.  Sekator  against  Pat- 
rick Lannon  and  others.  Defendants  demur 
to  the  declaration.    Demurrer  sustained. 

Argued  before  STINB8S,  C.  3.,  and  TIL- 
UNQHAST  and  DOUGLAS,  JJ. 

Credk.  C.  Owen,  for  plaintiff.  Thomas  H. 
Helton,  for  defendant. 

PER  ODRIAM.  The  action  Is  trespass  on 
the  case,  and  the  declaration  alleges  a  vio- 
lent assault  by  a  servant  of  the  defendant, 
without  cause  or  provocation,  but  it  does  not 
show  that  it  \ras  done  with  authority  from 
the  master,  or  within  the  scope  of  the  senr- 
9nf  8  employment    These  facts  must  appear, 


f  1.  See  MtsUr  and  Servant*  voL  M,  Cent.  Dig.  M 
1^1,  12S». 


bttote  th*  Master  can  be  held  Habla.    Hc«> 
sessian  v.  Oallender,  24  R.  1. 168,  82  AU.  80a| 
Howe  ▼.  Newmarch,  12  AUei^  48. 
Demurrer  to  the  declaration  austalnedL 


(M  R.  L  M) 
GARVBT  T.  RHODB  ISLAND  CO. 
(Supreme  Court  of  Rhode  Island.    Uaxdi  19t 
1904.) 

OASBIKBft—PASSINaXBS— INCEPTION  OF  XEUl- 
TION— PBEFAKATION  TO  BOAItD— ABStHIPTIOIl 
or  DAirOBBOtTB  POSITION— paoxncATi  OAUai. 

1.  One  who,  after  signaling  an  approaching 
Street  car  which  ia  abemt  to  round  a  curvet 
places  himself  in  such  close  proximity  to  the 
track  that  he  will  inevitably  be  struck  by  the 
overhang  of  the  car  when  it  roonds  the  curve, 
Hswimes  the  risk  incident  to  tha  dangerous  po- 
altioQ  which  he  has  taken,  and  cannot  hold  the 
street  raBroad  company  liable  for  his  injuries. 

2.  One  who  signals  an  approaching  street  car 
which  is  rounding  a  curve  baa  no  ngbt  to  as- 
same  that  the  car  will  stop  at  any  particular 
point  on  the  curve,  and  until  he  is  given  to 
understand  by  some  act  of  the  motorman  or  con- 
ductor that  he  can  safely  attempt  to  board  the 
car,  or  uatll  Ae  condideas  are  suoh  tliat  he  can 
do  so,  the  street  railroad  company  ia  nnder  no 
legal  duty  to  him. 

8.  The  act  of  one  who  places  himself  within 
the  reach  of  the  overhang  of  a  street  car  aa  it 
rounds  a  curve,  and  not  the  sulmequent  act  of 
the  motorman  ot  the  ear  in  accelerating  ita 
speed,  ia  the  proximate  cause  of  injury  to  such 
person  resulting  from  l>eiDg  atruck  with  the 
overhang  of  ttie  car. 

Case  for  negligence  by  Rose  A.  Garrey 
against  the  Rhode  Island  Company.  On  de- 
murrer to  the  declaration.    Sustained. 

Argued  befo~re  ST1NE8S,  0.  J.,  and  TIL* 
LINGHAST  and  DUBOIS,  JJ. 

Richard  B.  Lyman,  for  plaintiff.  Heniy 
W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S. 
Hoffman,  for  defendant 

TILLINGHAST,  J.  The  material  allega- 
lions  of  the  plalntiCTs  declaration  are  that; 
l>eing  desirous  of  boarding  one  of  the  de- 
fendant's street  cars  in  Providence  at  the 
place  known  as  "Turk's  Head,"  she  signaled 
the  motorman  of  the  ca^  of  her  desire  to  taJka 
the  car  while  It  waa  rounding  the  curve  at 
said  point  and  that  In  consequence  of  her 
signal,  the  car  was  slowed  down  and  nearly 
brought  to  a  standstill  on  said  curve,  where- 
upon the  plaintiff  walked  towards  it  for  the 
purpose  of  boarding  It  when  It  came  to  a 
Btandstill.  The  declaration  then  alleges  that 
It  became  the  duty  of  the  defendant  to  then 
bring  tlie  ear  to  a  standstill,  so  that  plaintiff 
might  board  the  same  with  safety,  but  that 
the  defendant  negligently  disregarded  this 
duty,  and,  while  the  plaintiff  was  standing 
in  the  street  near  to  said  curve,  waiting  for 
the  car  to  stop,  she  being  In  the  exercise  of 
due  care,  the  motorman  suddenly  Increased 
the  speed  of  the  car  around  said  curve,  there- 
by cansing  the  read  end  of  the  car  to  swing 
or  kick  out  over  that  part  of  the  street  where 

f  1.  Sea  C«iTi*r%  vol.  ».  Cent  Dl*.  |  UM. 
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the  plaintiff  waa  standing,  and  strike  against 
her,  'Whereby  she  was  thrown  down  and  In- 
lured. 

The  defendant  demnrs  to  the  declaration 
on  the  grounds  (1)  that  it  appears  thereby 
that  she  voluntarily  assumed  a  position  of 
danger,  relative  to  said  car;  (2)  that  the 
plaintiff  was  negligent  in  assuming  a  position 
of  danger,  relative  to  said  car,  before  It  had 
come  to  a  standstill;  and  (3)  that  the  decla- 
ration does  not  set  forth  any  legal  duty  ow- 
ing by  the  defendant  to  the  plaintiff.  We  are 
of  the  opinion  that  all  of  the  grounds  of 
demurrer  are  well  taken. 

By  voluntarily  assuming  a  position  of  dan- 
ger, relative  to  suld  car,  the  plaintiff  assum- 
ed the  risk  incident  thereto.  And  although 
the  q>eed  of  the  car  "was  being  slackened 
in  response  to  her  signal  before  she  assumed 
the  position  of  danger  on  said  curve,  yet,  as 
it  had  not  come  to  a  standstill,  she  had  no 
right  to  inter  that  it  would  do  so  at  any 
particular  point  on  fbe  curve,  and  hence 
she  had  no  right  to  take  a  position  where 
the  swing  or  overhang  of  the  car  would 
come  In  contact  with  her  person.  It  is  to  be 
noted  in  this  connection  that  the  plaintiff 
was  not  att^optlng  or  intending  to  board 
the  car  while  it  was  in  motion,  but  to  wait 
until  It  came  to  a  standstill.  And  hence  it 
was  her  plain  duty  not  to  get  in  the  way  of 
the  car,  or  of  any  part  thereof,  while  it  was 
In  motion.  That  the  plaintiff  knew  that  the 
position  which  she  took  while  the  car  was 
ronndln£  the  curve  was  a  dangerous  one 
must  be  presumed,  as  every  person  who  is 
of  snffleient  intelligence  to  be  capable  of 
being  left  alone  in  the  streets  must  be  pre- 
sumed to  take  notice  of  the  obvious  fact  that 
the  body  of  a  street  car,  in  rounding  a  curve, 
mnst  necessarily  swing  out  some  little  dis- 
tance from  the  track  on  the  outside  of  the 
curve.  And  for  one  to  place  himself  within 
rcadi  of  the  swing  or  overhang  of  a  car 
while  tt  is  In  motion  is  as  much  a  bar  to  his 
recovery  In  an  action  against  the  company 
as  though  he  had  negligently  placed  himself 
In  front  of  a  moving  car,  and  been  injured 
thereby.  Indeed,  the  former  act  would  seem' 
to  be  a  stronger  oar  to  his  recovery  than  the . 
latter,  for,  when  one  negligently  places  him- 
self In  front  of  a  mo-vlng  car,  the  motorman, 
who  Is  In  a  position  to  see  him,  is  bound  to 
avoid  Injuring  him,  if  possible,  notwithstand- 
ing his  own  negligence.  But  'Where  one 
places  himself  In  such  a  position  that  the 
motorman  is  unable  to  see  him,  as  must 
have  been  true  in  the  case  at  bar,  and  is  hit 
by  the  swing  or  kick  of  the  rear  part  of  the 
car  when  rounding  a  curve,  yre  fail  to  see 
how  any  liability  can  be  fastened  upon  the 
company. 

Again,  we  fall  to  see  that  the  defendant 
waa  gnllty  of  any  negligence  in  the  premises. 
Even  assuming. that,  from  the  &ct  of  the  mo- 
torman In  slackening  the  speed  of  the  car, 
In  response  to  the  plaintiff's  signal,  she  had 
the  right  to  assume  tliat  It  would  stop  short- 


ly, and  while  on  the  curve,  yet,  as  already 
suggested,  she  had  no  right  to  assmne  that 
it  would  stop  at  any  particular  point  on  the 
carve,  nor  was  it  the  duty  of  the  motorman 
to  stop  at  any  particular  point  thereon.  And 
until  the  plaintiff  bad  been  given  to  under- 
I  stand  by  some  act  of  the  motorman  or  con- 
ductor that  she  could  safely  attempt  to 
board  the  car,  or  at  any  rate  until  the  condi- 
tions were  such  that  she  could  do  so,  the  de- 
fendant owed  her  no  legal  duty. 

But  counsel  for  the  plaintiff  places  much 
stress  upon  the  fact  that,  after  the  speed  of 
the  car  had  been  slackened^  in  response  to  the 
signal  to  stop,  its  speed  was  suddenly  accel- 
erated, and  that  this  was  the  proximate  cause 
of  the  plaintiffs  injury.  We  do  not  see  that 
this  is  so.  Having  placed  herself  within  the 
reach  of  the  overhang  of  the  car,  as  the 
plaintiff  did,  It  was  inevitable  that  it  would 
strike  her  If  It  did 'not  stop  and  she  remain- 
ed In  that  position.  So  that  the  mere  fact 
that  the  speed  of  the  car  was  subsequently 
accelerated  was  not  the  proximate  cause  of 
the  accident,  as  it  must  have  happoied  in 
any  event,  except  as  above  stat"l.  And 
hence  it  would  seem  to  be  clear  liiat  the 
plaintlfTs  negligence  was  the  proximate 
cause  thereof. 

The  plaintiff's  counsel  admits  that  he  has 
been  unable  to  find  any  reported  case  based 
upon  facts  like  those  relied  on  by  him  in  the 
case  at  bar,  but  be  strenuo'osly  argues  that 
a  close  analogy  exists  betwe^i  this  case  and 
that  class  of  cases  which  involve  the  ques- 
tion of  boarding  a  street  car  while  It  Is  in 
motion,  and  that  the  universal  current  «f 
authority  In  this  country  is  to  the  effect  that 
it  Is  not  negligence  per  se  for  a  person  to  at- 
tempt to  board  a  moving  street  car.  In 
support  of  this  contention,  counsel  cites, 
amongst  others,  the  foUo'wlng  cases:  Ck>rlln 
V.  St  Ry.  Co.,  154  Mass.  197,  27  N.  E.  1000; 
Gordon  r.  St  By.  Co..  176  Mass.  181,  65  N. 
E.  890;  Davey  t.  St  Bf.  Co.,  177  Mass.  110, 
68  N.  B.  172;  Sexton  v.  St  Ry.  Co.,  40  Ah>. 
Div.  26,  S7  N.  T.  Supp.  677;  Eppendorf  v. 
Ry.  Co.,  69  N.  Y.  195,  26  Am.  Bep.  171;  Mor- 
rison V.  St  Ry.  COn  180  N.  Y.  166,  29  M.  B. 
105;  Distler  v.  L.  I.  R.  R.  Co.,  151  N.  T. 
424,  46  If.  E.  937,  36  L.  R.  A.  762;  Johnson 
V.  West  Chester  R.  R.  Co.,  70  Pa.  357; 
Powelson  v.  United  Traction  Co.,  204  Pa. 
474,  54  AU.  282;  Sahlgaard  v.  St  Paul  Ry. 
Co.,  48  Minn.  232,  51  N.  W.  1X1;  Citizens' 
St  Ry.  Co.  V.  Merl.  26  Ind.  App.  284,  58  N. 
B.  491;  Conner  v.  St  Ry.  Co.,  105  Ind.  62, 
4  N.  E.  441.  56  Am.  Rep.  177;  B.  ft  O.  &J. 
Co.  V.  Kane,  69  Md.  11,  -13  AU.  387.  8  Am. 
St  Bep.  387;  N.  I.,  P.  &  N.  R.  B.  Co.  v. 
Coulboum.  69  Md.  360,  16  Atl  208,  1  L.  B. 
A.  541,  a  Am.  St  Rep.  430;  White  v.  St  Ry. 
Ca,  92  Ga.  494,  17  S.  E.  672;  North  Birming- 
ham Ry.  Co.  T.  liiddicoat,  99  Ala.  645,  IS 
South.  18;  L.  R.  &  F.  S.  Ry.  ,0a  t.  Atkins, 
46  Ark.  423;  Central  Pass  Ry.  Co.  v.  Rose 
(Ky.)  22  S.  W.  745;  North  Chicago  St  By. 
Co.  y.  Williams,  140  IlL  276,  29  N.  B.  672; 
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Wyatt  ▼.  Railway  Co.,  56  Mo.  485;  Fulks 
T.  St  li.  &  San  Fran.  Ry.  Co.,  Ill  Mo.  335, 
19  S.  W.  818;  Omaha  St  Ry.  Co.  t.  Martin, 
48  Neb.  65,  66  N.  W.  1007;  Flnkeldey  t.  Om- 
nibus Cable  Co.,  114  CaL  28,  45  Pac.  996; 
Woo  Dan  t.  Seattle  Electric  Ry.  Co.,  5  Wash. 
466,  32  Pac.  103.  While  an  examination  of 
these  cases  shows  that  they  fully  sustain  the 
proposition  of  law  that  it  is  not  necessarily 
a  negligent  act  to  attempt  to  board  a  street 
car  while  it  is  In  motion,  yet  we  fail  to  see 
that  there  is  any  such  analogy  between  those 
cases  and  the  one  before  us  as  to  make  them 
controlling  on  the  question  here  in  issue. 
For,  as  already  said,  the  plaintiff  was  not  at- 
tempting to  board  the  car  at  the  time  she 
was  injured,  but  was  simply  waiting  for  It 
to  come  to  a  standstill  in  response  to  her  sig- 
nal. And  we  tliink  it  is  clearly  the  duty  of 
a  would-be  passenger,  under  such  circum- 
stances, to  take  a  position  outside  of  ttie 
reach  of  the  passing  car. 

The  demurrer  is  sustained,  and  the  case 
remanded  to  common  pleas  dlTlsion  for  fur- 
ther proceedinga 


(M  B.  1. 110) 

McGANN  V.  McGANN. 

(Supreme  Court  of  Rhode  Island.     April  8, 
1904.) 

QEMETEBIES    —    MONUMENTS  —  TTTLB  —  EQUITT 

PBACTICH!— WANT  OF  EQUITT— CONSID- 

EBATION  OF  OBJECTION. 

1.  An  administratrix,  in  erecting  a  monu- 
ment  over  the  grave  of  deceased  under  authority 
of  the  probi^te  court,  does  not  act  as  adminis- 
tratrix m  such  a  way  as  to  preclude  the  heirs 
from  having  any  title  in  and  to  the  monument, 
or  any  rights  or  equities  therein. 

Bill  in  equity  by  James  McGann  against 
Mary  A.  McGann.  On  demurrer  to  bill. 
Overruled. 

.  The  suit  WHS  to  enjoin  the  administratrix 
from  keeping  certain  names  on  the  monu- 
ment which  was  erected  by  the  adminlstra- 
triic,  under  authority  of  the  probate  court 
over  the  grave  of  deceased. 

Argued  before  STINESS,  0.  J.,  and  Tllr 
UNOHAST  and  DOUGLAS,  J3. 

Joseph  J.  Cunningham  and  Charles  B.  Gor- 
man, for  complainant  John  W.  Hogan  and 
Philip  S.  Knauer,  for  respondent 

PER  CURIAM.  As  to  the  specific  grounds 
of  demurrer  stated  that  the  respondent  acted 
as  administratrix  In  the  erection  of  the  mon- 
ument in  question,  and  that  the  complain- 
ants, as  heirs  of '  the  deceased,  have  no 
rights  or  equities  or  any  title  in  and  to  the 
monument  the  court  is  of  opinion  that  the 
demurrer  should  be  overruled.  The  third 
ground,  which  is  general  that  the  title  does 
not  set  out  any  equities  or  grounds  for  relief. 
Is  left  for  consideration  In  regular  course 
"after  the  answer. 


(77  Coim.  (t) 
ANDREWS  r.  PLATT. 
(Supreme  Court  of  Errors   of   Gonnecticat 
July  1,  1904.) 

EXECUTORS  AND  ADinNISTBATOBS— FAI.8B   BKF- 

KESENTATIONS  —  PESSONAL  LIABILITY  —  AC- 
TIONS —  JUDOUENTS  —  APPEAL— EXCBFTIOKS 
Bf   APPELLEE— WREN   CONBIDEBED. 

1.  An  administrator  cannot  subject  the  estate 
in  his  charge  to  a  judgment  for  damages  suf- 
fered through  false  representations  which  he 
has  made  while  acting  in  its  belialf.  The  rem- 
edy is  against  him  personally. 

2.  No  personal  judgment  can  be  rendered 
against  an  administrator  in  a  suit  for  false 
repi-esentations  made  on  behalf  of  the  estate 
brought  against  him  aa  administrator. 

3.  In  an  action  under  Gen.  St.  1902,  i  739,  au- 
thorizing suits  against  an  administrator  for 
moneys  paid  or  services  rendered  the  estate, 
and  providing  that  if  plaintiff's  claim  is  jnst, 
and  should  equitably  be  paid  out  of  the  estate, 
judgment  to  that  effect  may  be  rendered,  judg- 
ment cannot  be  rendered  against  an  adminis- 
trator in  bis  Individual  capacity. 

4.  Under  Gen.  St  1902,  f  804,  providing  that 
an  appellee  may  file  a  bill  of  exceptions,  the 
questions  arising  on  which  shall  be  considered 
by  the  Supreme  Court  of  Errors  In  connection 
with  those  presented  by  the  api>eal,  and  the 
opinion  of  the  court  expressed  thereon  in  case  a 
new  trial  is  advised,  a  bill  of  exceptions  filed 
by  appellee  calls  for  consideration  only  when  a 
new  trial  is  advised,  and  not  where  a  new  trial 
will  be  of  no  avail. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  Leverett  M.  Hubbard,  Judge. 

Action  by  Louisa  M.  Andrews  against 
Frank  S.  Piatt  as  administrator.  From  a 
judgment  for  plaintiff  against  defendant  per- 
sonally, defendant  appeals.    Reversed. 

'  Richard  H.  Tyner,  for  appellant     Henry 
6.  Newton  and  Ward  Church,  for  appellee. 

BALDWIN,  J.  This  action  was  brought 
against  the  plaintiff,  aa  an  administrator  of 
the  estate  of  a  deceased  person.  He  is  so 
described  in  the  caption  of  the  judgment  file, 
but  the  judgment  rendered  was  ."that  tlie 
plaintiff -recover  of  the  defendant  one  hun- 
dred and  seventy-nine  dollars  and  fifty-nine 
cents  ($179.59)  damages,  and  her  costs,  taxed 
at  66  dollars  and  95  cents."  The  cause  of 
action  stated  is  that  as  administrator,  the 
defendant  sold  and  conveyed  to  the  plain- 
tiff a  building  lot  on  Sherman  avenue,  in 
New  Haven,  belonging  to  the  estate,  at  a 
price  determined  by  the  number  of  feet  of 
its  frontage  on  the  street  and  induced  her 
to  buy,  by  means  of  a  representation,  upon 
which  she  relied,  that  the  lot  was  of  equal 
width  throughout  whereas  it  was  in  fact 
considerably  narrower  on  the  rear. 

An  administrator  cannot  subject  the  es- 
tate in  his  charge  to  a  judgment  for  dam- 
ages suffered  ttuvugh  any  false  representa- 
tions which  he  may  have  made,  while  acting 
In  its  behalf.  The  remedy  is  against  him 
personally.  See  Hallock  v.  Smith,  50  Ctonn. 
127.  On  th^  other  hand,  no  personal  judg- 
ment against  htm  can  be  rendered  in  a  suit 
for  such  a  cause  brought  against  him  as  ad- 
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minlstrator.  S«e  Mlddlebrook  t.  Pendleton, 
47  Conn.  9.  G«n.  St.  1902,  S  739,  authorizes 
suits  against  an  administrator  for  moneys 
paid  or  services  rendered  for  the  estate,  and 
provides  that,  If  the  plaintiff's  claim  shall 
be  found  a  just  one,  and  such  as  equitably 
ought  to  be  paid  out  of  the  estate,  judgment 
to  that  effect  may  be  rendered.  The  plaintiff 
Is  not  snlng  for  money  paid;  but,  If  she  were, 
such  an  action  on  the  statute  could  not  sup- 
port a  judgment  against  an  administrator  in 
his  individual  capacity.  McDonald  v.  Ward, 
57  Conn.  304,  307,  18  Atl.  61.  It  follows  that 
th«  motion  in  arrest  of  judgment  should  have 
been  granted. 

The  bill  of  exceptions  filed,  by  the  plaintiff 
under  Gen.  St  1902,  S  804,  calls  toe  considera- 
tion only  in  case  a  new  trial  Is  advised.  As 
the  record  now  stands,  a  new  trial  will  be 
of  no  avail.  Should  an  amendment.be  asked 
and  allowed  to  make  the  action  one  against 
the  defendant  individually,  he  would  then 
become  a  party  In  a  new  capacity,  In  re- 
spect to  which  he  was  not  a  party  to  the 
former  trial.  Under  these  circumstances  we 
think  it  inexpedient  to  consider  any  ques- 
tion except  that  presented  by  the  motion 
In  arrest 

There  Is  error.  The  other  Judges  concur- 
red. 


C77  Conn.  100) 

WHITTLB8BX  ▼.  NEW  YORK,  N.  H.  &  H, 
B.  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 
July  1,  1904.) 

MABTEB  ARO   SEBVAMT  —  FEBSONAL  INJUBIK8— 

RKOUOENCE — HAND  CAB — DUTY  TO  TUlQ 

.  TBAIM— PLKAniNG. 

l.In  an  action  against  a  railroad  for  the 
death  of  a  section  hand  caused  by  collision  of 
a  freight  train  with  a  band  car  on  which  de- 
ceased was  riding,  a  recovery  could  not  be 
bad  on  the  groand  that  the  section  foreman 
was  negligent  in  starting  ont  the  car  or  the 
defendant  negligent  in  falling  to  adopt  proper 
rules  as  to  when  band  cars  might  be  run,  where 
the  only  ground  of  negligence  pleaded  was  fail- 
ore  to  protect  the  hand  car  while  running. 

2.  Where  a  hand  car  used  by  a  section  crew 
was  provided  with  fla^  to  be  sent  ahead  to 
signal  approaching  trains  when  the  car  was 
running,  it  was  not  the  duty  of  the  company  to 
see  that  flags  were  so  sent  ahead  so  as  to  make 
it  liable  for  injuries  to  a  section  hand  caused  by 
failure  of  the  foreman  to  do  this,  but  his  neg- 
lect in  this  respect  was  that  of  a  fellow  servant 

Appeal  from  Superior  Court,  New  London 
County;   George  W.  Wheeler,  Judge. 

Action  by  Charles  B.  Whittlesey,  as  admin- 
istrator of  Sylvester  Sullivan,  deceased, 
against  the  New  York,  New  Haven  &  Hart- 
ford Bailroad  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Afflrmedw 

Charles  B.  Whittlesey,  for  appellant  Wal- 
ter 0.  Noyes,  for  appellee. 

HALI/,  3.  The  plaintiffs  Intestate,  Syl- 
▼ester  Sullivan,  was  employed  by  the  de- 
fendant as  a  section  hand  In  a  gang  of 


laborers,  one  of  whom  was  a  foreman,  sta- 
tioned on  the  line  of  defendant's  railroad, 
and  engaged  in  keeping  the  roadbed  in  re- 
pair. The  foreman  of  the  gang,  one  Dwyer, 
worked  with  the  other  laborers  of  the  gangj 
kept  their  time,  and,  in  the  absence  of  the 
roadmaster,  directed  their  work,  but  had  no 
power  to  hire  or  discharge  them,  except  in 
emergencies.  The  roadmaster  had  the  direc- 
tion and  supervision  of  the  work  done  by 
section  gangs  in  his  division,  and  reported 
to  the  superintendent,  who  reported  to  the 
general  officoiB  of  the  company.  It  was  the 
duty  of  the  gang  to  report  every  morning  at 
the  station  where  the  tools  were,  and  where 
a  hand  car  was  kept  for  the  use  of  the  gang 
to  transport  themselves  and  their  tools  when 
their  work  was  distant  from  the  station; 
and  the  men  thereafter  became  subject  to 
the  orders  of  their  foreman,  who  directed 
when  and  how  the  hand  car  should  be  used,- 
and,  when  upon  it,  directed  how  it  should 
be  operated.  The  train  dispatcher  did  not 
control  the  running  of  hand  cars.  On  the 
morning  in  question,  while  Sullivan  and  the 
other  section  hands  were  riding  upon  the 
hand  car  with  the  foreman,  at  the  latter's 
order,  and  moving  west  toward  the  point  on 
the  road  where  they  were  to  work  that  day, 
the  hand  car  was  struck  by  a  freight  train 
which  came  around  a  curve  running  In  an 
opposite  direction,  and  which,  unknown  to 
Dwyer,  was  that  morning  about  20  minutes 
behind  Its  usual  time  of  passing  that  point 
The  occupants  of  the  car,  upon  seeing  that 
a  collision  would  occur,  made  every  reason- 
able effort  to  escape  injury,  but  Sullivan  fell, 
and  was  run  over  by  the  freight  train  and 
killed.  The  court  finds  that  reasonable  care 
required  that,  when  a  hand  car  was  running 
upon  the  track  a  man  should  be  sent  ahead 
with  a  flag  to  signal  trains;  that  the  car, 
which  was  a  suitable  one,  was  properly  pro-r 
vlded  with  flags  for  that  purpose;  and  that 
the  collision  was  caused  by  the  negligence  of 
Dwyer,  who  was  a  competent  foreman.  In 
not  BO  protecting  the  hand  car. 

The  argument  of  the  plaintiff's  brief  seems 
to  be  that  In  sending  out  the  hand  car  Dwyer 
was  performing  a  duty  similar  to  those  of  a 
train  dispatcher,  and  therefore  one  which 
the  company  owed  to  its  employes,  aa  was 
held  hi  Darrlgan  v.  N..Y.  &  N.  K.  R.  R.  Co., 
62  Conn.  285,  62  Am.  Rep.  590,  and  that  the 
defendant  is  consequently  liable  to  the  plain- 
tiff for  the  negligence  of  Dwyer  in  ordering 
the  hand  car  started  while  the  freight  train 
was  approaching  from  the  opposite  direction 
on  the  same  track,  or  is  liable  because  of  Its 
negligent  failure  to  adopt  pn^er  rules  as  to 
when  hand  cars  might  be  run  upon  Its 
tracks.  This  argument  overlooks  the  fact 
that  no  such  negligence  is  charged  in  the 
complaint.  In  his  pleadings  the  plaintiff 
finds  no  fault  with  the  rules  of  the  company, 
nor  with  the  act  of  Dwyer  in  ordering  the 
band  car  to  be  started  under  the  circum- 
stances.   The  failure  of  the  defendant  "to 
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protect  laid  band  car  while  running  on  aald 
track  from  all  ottaer  trains  by  flags  or  otber 
■iguals"  la  the  only  breach  of  duty  alleged, 
and  the  only  alleged  cauoe  of  the  accident. 
The  only  question,  therefore,  tor  our  consid- 
eration, la  whether  the  duty  of  causing  :i 
flag  to  be  sent  ahead  to  signal  approaching 
trains  while  the  hand  car  was  proceeding 
along  the  track  was  one  of  those  duties 
which  the  defendant  company  was  require. 
to  perform  as  a  master  or  principal,  or  one 
which  rested  upon  Dwyer  merely  as  a  fel- 
low servant  with  SuUiran,  and  ttiia  ques- 
tion la  to  be  determined  rather  by  the  na- 
ture of  the  neglected  duty  than  by  the  com- 
parative- ranks  of  the  negligent  servant  and 
the  person  Injured.  At  the  time  of  the  col- 
lision these  section  bands,  Including  Sulli- 
van and  Dwyer,  were  engaged  in  the  work 
of  keeping  a  portion  of  the  defendant's  road- 
bed In  repair.  One  of  their  duties  in  con- 
nection with  this  work  was  to  transport 
themselves  and  their  tools,  by  a  hand  car, 
to  the  point  where  such  repairs  were  to  be 
made.  This  part  of  their  work  was  neces- 
sarily rendered  somewhat  hasardona  by  the 
danger  of  injury  from  approaching  trains. 
To  perform  It  with  reasonable  safety  re- 
quired a  signal  flag  to  be  sent  ahead  of  the 
hand  car.  It  was  the  duty  of  the  railroad 
company  to  exercise  reasonable  care  to  pro- 
vide these  men  with  suitable  means  and  ap- 
pliances for  so  signaling  approaching  trains. 
Having  performed  that  duty,  nothing  further 
was  required  of  the  defendant  In  order  to  ren- 
'  dcr  the  place  where  the  men  were  working 
reasonably  safe.  It  became  then  the  duty  of 
the  men  to  use  the  means  provided  for  the 
safe  and  proper  performance  of  their  work. 
The  act  of  carrying  forward  a  signal  flag  wai 
one  which  the  men  were  competent  to  per- 
form, and  it  was  the  duty  of  Dwyer  to  order 
it  to  be  done,  Just  as  it  was  his  duty  to  di- 
rect the 'performance  of  other  details  of  the 
work  in  which  they  were  all  engaged.  The 
defendant  provided  a  suitable  hand  car, 
properly  equipped  with  signal  flags,  and  a 
sufficient  number  of  competent  men  for  the 
proper  performance  of  the  work.  Having 
done  this,  it  was  not  required  to  see  that  the 
flag  was  used  when  necessary.  That  was  a 
duty  of  the  servants,  the  negligent  failure  of 
Dwyer  to  perform  which  was  the  negligence 
of  a  fellow  servant  of  Sullivan,  for  the  con- 
sequences of  which  the  defendant  is  not  lia- 
ble. Kelly  V.  New  Haven  Steamboat  Co.,  74 
Conn.  343-347,  SO  Atl.  871,  67  L.  R.  A.  494, 
92  Am.  St  Bep.  220;  Sullivan  t.  N.  Y.,  N.  H. 
&  H.  B.  R.  Co.,  62  Conn.  209-216,  25  Atl.  711; 
McQueeney  v.  Norcross,  76  Conn.  381-387,  63 
AU.  780,  54  Atl.  301. 

In  directing  a  Judgment  for  nominal  dam- 
ages In  the  case  of  Nolan  r.  N.  Y.,  N.  H.  A 
H.  R.  R.  Co.,  70  Conn.  159-lM,  39  Atl.  115, 
48  U  R.  A.  806^  this  coort  virtually  sustained 
the  decision  of  the  superior  court,  that  the 
failure  of  the  defendant's  brakeman  on  a 
freight  train  to  go  back  the  required  di»> 


tance  to  flag  an  approoctatag  special  train,  by 
which  a  collision  was  caused,  and  an  em- 
ploye of  defendant  on  the  special  train  kill- 
ed, was  the  negligence  of  «  fellow  servant  of 
the  injured  person,  for  which  the  railroad 
company  was  not  liable. 

In  Northern  P.  R.  Co.  ▼.  Peterson,  162  U. 
S.  846,  16  Sup.  Ot  843,  40  L.  Ed.  994,  and  in 
Clifford  V.  Old  Colony  R.  Co.,  141  Mass.  664, 
6  N.  B.  761,  it  was  held  that  the  foreman  of 
a  section  gang  on  a  railroad,  by  whose  neg- 
ligence in  the  management  of  a  band  car 
one  of  the  section  hands  upon  It  was  injured 
in  a  collision,  was  a  fellow  workman  with 
the  Injured  person,  for  whose  negligent  act 
the  company  w^s  not  liable. 

There  la  no  error.  The  other  Judges  con- 
curred. 

C7T  Conn.  TD) 
8TATH  V.  THRESHER  et  al. 
(Supreme  Court  of   Errors  of  Connecticut. 
July  1,  1904.) 

FSOnATS  BONO  —  TESTAMKNTABT  TBUSTEI  — 
BALE  OF  BEAT,  ESTATE— FAILOBE  TO  ACCOUIIT 
FOB  FBOCEEUS— LIABILITT  07  BUBKrlBS — EX- 
FXNDrrOUS— AUTUOBIZATIOM  BT  PROBATS 
COUBT  —  NOTICE  —  BUBBOGAXION— DKVISK  TO 
ALIEN. 

1.  The  surety  on  a  bond  conditioned  for  the 
faithful  performance  of  the  duties  of  a  testa- 
mentary trustee  is  liable  for  a  misappropriation 
by  the  trustee  ot  the  proceeds  of  the  sale  of 
realty  forming  part  of  the  trust  estate. 

2.  Allowances  by  the  probate  court  of  expendi- 
tures of  a  testamentary  trustee  do  not  conclude 
the  beneficiaries  of  the  trust,  unless  notices  of 
the  hearings  are  given  them  as  required  by  Gen. 
St.  gS  383,  384. 

3.  In  an  action  on  the  bond  of  a  testamentary 
trustee,  in  which  defendants  defended  on  the 
eroond  tliat  expenditures  made  by  the  trustee, 
and  causing  the  deficiency^  were  allowed  by 
the  probate  court.  alleEations  that  the  ac- 
counts were  allowed  on  "due  hearing,"  and  that 
the  trustee  acted  under  the  orders  and  advice 
of  the  court,  were  insufficient  to  constitute  al- 
legations that  the  beneficiaries  had  notice,  un- 
der Gen.  St.  f  483,  providing  that  the  court 
shall  direct  what  notice,  if  any,  shall  be  given. 

4.  Under  Geo.  St.  {  804,  authorizing  the  ap- 
pellee to  file  bills  of  exceptions  to  decisions  of 
the  court  in  the  course  of  the  trial  or  the  charge 
to  the  Jury,  an  appellee  cannot,  by  such  a  bill 
of  exceptions,  complain  of  the  overruling  of  a 
demuri-er. 

5.  In  an  action  on  a  probate  bond  given  by 
a  ti'ustee  under  a  will  giving  ^U  the  property 
in  trust  to  pay  the  income  to  the  testator's 
wife  and  son,  and  the  corpus  after  their  oleath 
to  the  son's  children,  if  any,  otherwise  two- 
thirds  to  a  brother  of  testator  and  one-third  to 
the  children  of  a  deceased  sister,  it  was  alleged 
that  defendant  had  refused  to  pay  over  a  part 
of  the  amount  received  by  him,  the  action  was 
stated  to  be  for  the  benefit  of  testator's  brother 
and  the  children  of  the  deceased  sistes.  Defend- 
ant alleged  that  the  amount  for  which  he  re- 
fused to  account  had  been  paid  out  for  the 
support  of  the  widow  and  son,  both  of  whom 
were  dead,  with  the  son's  consent;  that  the 
successor  of  defendant  had  over  one-third  of 
the  estate;  and  that  the  brother  of  testator 
was  a  "foreigner."  ffeU,  that  the  defense  -ras 
insufficient,  because  not  showing  that  the  son 
mentioned  was  testator's  only  child,  and  for 
failure  to  show  that  the  successor  of  defend- 
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■nt  would  bare  one-thbd  o{  the  estate  after 
pajiae  the  expenses  of  the  trust 

&  Under  Gen.  St  {  768,  limiting  the  recovery 
vu  a  penal  bond  to  the  amount  equitably  due, 
die  fact  that  payments  had  been  made  to  the 
son  was  not  available  as  a  defense  or  in  mitiga- 
tion of  damage,  bat  only  as  the  basis  of  an 
eguitable  counterclaim. 

7.  Regarding  testator's  brother  as  an  alien,  so 
lliat  the  son  became  entitled  as  intestate  estate 
to  snch  of  the  remainder  of  the  realty  as  was 
devised  to  the  brother,  the  defendant  became, 
by  the  payments  from  the  trust  fund  to  the 
8(»,  equitably  snbrogated  to  the  latter's  rights 
in  the  intestate  estate,  so  as  to  excuse  him  and 
his  surety  on  his  bond  from  liability  because  of 
such  payments. 

8.  Where  a  will  directed  a  trust  estate  partly 
consisting  of  realty  to  be  paid  on  the  deau 
of  the  l>eneficiaries  to  a  certain  person,  it  did 
not  contemplate  the  conversion  of  tiie  realty 
into  cash  so  as  to  make  the  bequest  valid, 
though  the  remainderman  was  an  alien. 

9.  In  an  action  on  a  trustee's  bond,  in  which 
plaintiff  claimed  that  defendant  had  failed  to 
account  for  the  proceeds  of  the  sale  of  realty, 
it  was  not  necessary  for  plaintiff  to  prove  that 
the  title  had  been  transferred  with  all  legal 
formality,  so  as  to  negative  the  possibility  of 
the  trustee's  still  having  title. 

10.  In  an  action  on  a  probate  bond  against 
a  trustee  for  failure  to  account  for  all  the 
trust  estate,  the  good  faith  of  the  trustee  is 
not  in  issue. 

11.  Orders  of  court  cannot  be  proven  by  parol. 

Appeal  from  Superior  Conrt,  New  London 
CooDty ;  Alberto  T.  Boraback,  Judge. 

Action  by  tbe  state  of  Ck>miectlcut  against 
Seneca  H.  Thresher  and  others  on  a  probate 
bond.  From  a  Judgment  for  plalntUT  for  less 
than  Its  demand,  it  appeals.    Reversed. 

Wallace  S.  Allls,  for  the  Btata  Seneca  8. 
ThrcBtaer  and  Gharles  F.  Tbayw,  for  appel- 

I 

PRUmiCB,  J.  Tbe  contplalnt  alleges.  In 
■obatance,  tliat  tbe  defendants  Tbresber,  aa 
principal,  and  Potter,  as  surety,  in  Decem- 
ber, 1882,  gave  a  probate  bond  In  the  penal 
sum  of  $1,200  for  tbe  faithful  performance 
by  Thresher  of  bia  duties  as  trustee  under 
tbe  provlsiona  of  tbe  will  of  John  Butler,  de- 
ceased, to  which  position  Tbresher  had  been 
duly  appointed.  By  tbe  will,  which  is  an- 
nexed to  the  complaint,  tbe  testator  gave  all 
bis  estate  in  trust,  tbe  trustee  to  pay  over 
all  tbe  Income  thereof  as  it  should  accrue 
to  the  testator's  widow,  Mary  Butler,  and 
their  son,  John,  Jr.,  during  their  Uvea,  and 
upon  their  death  to  transfer,  convey,  and 
pay  over  tbe  principal  of  said  trust  estate 
to  Jolin,  Jr.'a,  ehlldren.  If  any  sbould  be  then 
living,  the  same  to  be  theirs  absolutely; 
but.  If  no  children  of  John  be  then  living, 
then,  after  tbe  payment  of  $50  for  masses 
and  |20  to  a  friend,  two-thirds  of  tbe  fund 
Is  given  absolutely  to  tbe  testator's  brother 
E^lward,  of  Ireland,  and  one-third  to  tbe 
children  of  a  deceasied  sister,  Mary  Connor, 
late  of  Massacbusetta  The  will  does  not 
provide  that  Its  provisions  in  favor  of  bis 
wife  sbould  not  be  In  lieu  of  her  statutory 
right,  contains  no  authority  to  tbe  trustee 
to  sell  real  estate,  and  bas  no  residuary 
planse.    Tbe  complaint  further  alleges  that 


Thresher,  aa  trustee,  received  $2,257.74  In 
cash  of  tbe  principal  of  said  trust  fund; 
that,  after  having  beea  trustee  from  Decem- 
ber 21,  1882,  to  July  2,  1898,  Tbresber  was 
succeeded  by  Edwin  W.  Biggins,  who  bas 
since  been,  and  now  Is,  the  trustee;  that 
Tbresher  has  paid  over  to  Higgins  $1,064.63 
of  tbe  principal  of  said  fund,  and  no  more; 
that  Mary  Butler  and  John  Butler,  Jr.,  are 
both  dead,  the  latter  having  died  pending  the 
action,  and  leaving  no  living  issue ;  and  that 
the  suit  was  brought  for  the  special  benefit 
of  said  trustee,  Higgins,  said  Eidward  But- 
ler, and  tbe  children  of  said  Mary  Connor, 

The  answer  contains  three  special  defen- 
ses. The  second  and  third  are  sufficiently 
noticed  later.  The  fourth  alleges  that  all  of 
tbe  testator's  estate,  save  only  such  as  was 
required  to  pay  debts,  funeral  expenses,  and 
expenses  of  settlement,  and  such  as  would 
be  necessarily  consumed  in  the  using,  con- 
sisted of  real  estate;  that  Thresher  had  ac- 
counted to  the  court  of  probate — and  to  Itt, 
acceptance  and  approval — for  all  of  this  es- 
tate ;  that  tbe  expenditures  thereof  made  by 
Thresher  and  so  approved  were  chiefly  for 
necessaries  for  the  support  of  the  widow, 
Mary  Butler,  until  her  death  in  June,  189<i, 
and  the  support  of  the  son,  John,  Jr.,  and 
bis  wife  and  child,  and  all  with  the  fcnowl< 
edge  and  consent  of  said  John,  Jr. ;  that  Ed- 
ward Butler  is  a  "foreigner,"  and  has  nevei' 
been  in  the  United  States;  that  tbe  present 
trustee,  after  tlie  payment  of  all  debts  and 
charges,  now  has  In  bis  bands  more  than 
one-third  in  value  of  tbe  principal  of  said 
estate,  tbe  personalty  which  would  be  nec' 
essarily  consumed  in  tbe  using-  not  being  in- 
cluded. The  four  statements  of  account  al 
ieged  to  have  been  presented  to  and  approved 
by  the  court  of  probate  are  made  a  part  of 
the  special  defenses,  and  annexed  thereto, 
and  all  save  the  second  puriMrt  to  bear  there- 
on the  indorsement  of  approval  by  said  John, 
Jr. 

The  plaintiff  demurred  to  each  of  the  spe- 
cial defenses.  That  to  the  fourth  was  sus- 
tained; the  others  overruled.  Tbe  plaintiff 
tbereupon  filed  replies  to  the  second  and 
third  defenses,  in  which  issues  of  fact  were 
raised,  and  the  allegation  made  that  the  re- 
siduary legatees  under  tbe  will  were  not 
present,  and  bad  no  notice  to  be  present,  at 
any  of  the  proceedings  in  the  court  of  pro- 
bate In  relation  to  the  allowance  of  accounts 
of  tbe  trustee.  To  this  allegation  of .  new 
matter  no  rejoinder  was  made,  and  the  case 
was  heard  to  a  Jury  upon  the  Issues  made 

Upon  the  trial  the  plaintiff  claimed  and 
offered  evidence  to  prove,  among  other  things, 
that  the  principal  of  said  trust  fund  at  the 
time  of  Thresher's  appointment  and  quali- 
fication consisted  of  $1,136.03  in  cash  and  a 
farm  appraised  at  $1,400;  that  he  received 
said  principal  In  that  form;  that  he  after- 
wards sold  the  farm  for  $1,000.23,  after  de- 
ducting the  expenses  of  sale ;  that  Thresher, 
aa  trustee,  charged  himself  with  said  two 
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sums  of  $1,13^.03  and  |1,000.23,  as  appears 
by  bl8  accounts  filed  In  the  court  of  probate, 
making  a  total  of  |2,136.26;  that  Tbresber 
had  paid  over  to  his  successor,  Higgins,  only 
$1,054.03  of  said  principal;  that  he  had  re- 
fused to  pay  over  the  balance,  to  wit,  $1,081.- 
63,  although  demanded;  that  Thresher  had 
appropriated  said  balance  as  shown  in  said 
probate  accounts.  No  evidence  was  offered 
to  prove  that  any  proceedings  had  been  taken 
in  or  by  the  court  of  probate  with  respect 
to  the  sale  by  Thresher  of  said  real  estate. 

That  the  farm  In  question  formed  a  part 
of  the  estate  which  went  into  Thresher's 
hands  was  conceded  by  both  parties.  In 
view  of  this  fact  the  court  instructed  the 
Jury  that  "the  liability  and  undertaking  of 
the  surety,  Mr.  Potter,  In  this  case,  upon 
the  bond  declared  upon,  is  not  broad  enough 
to  make  Mr.  Potter  liable  for  money  received 
by  this  trustee  from  the  sale  of  real  estate 
of  the  deceased.  The  money  derived  from 
the  sale  of  real  estate  cannot,  under  those 
circumstances,  be  made  a  part  of  the  princi- 
pal fund  of  this  trust  estate,  so  as  to  make 
the  surety  in  this  case  liable  therefor  upon 
the  bond  now  relied  and  counted  upon." 
These  instructions  furnish  the  ground  for  the 
plaintiff's  principal  assignment  of  error.  The 
claim  of  error  is  well  founded.  The  bond 
In  suit  was  conditioned  upon  the  faithful  dis- 
charge by  the  trustee  of  the  duties  of  his 
appointment  according  to  law.  One  of  these 
duties  clearly  was  to  so  manage  the  trust 
estate  in  his  hands  that  it  should  not  be 
misapplied  or  misappropriated.  The  title  to 
the '  property  which  comprised  the  estate 
was  fn  him.  This  was  as  true  of  the  realty 
as  of  the  personalty.  The  proceeds  of  the 
sale  of  K'iii.y  would  be  held  by  him  in  no 
other  right,  in  no  other  manner,  and  for  no 
other  pui-pose,  than  would  the  other  personal 
Estate  in  his  hands.  There  would  be  no  oc- 
casion for  their  separation,  nothing  to  pre- 
vent their  commingling.  The  language  of 
the  condition  of  the  bond  which  the  trustee 
9.S  principal  and'  the  defendant  Potter  as 
surety  gave  contains  no  limitation  of  the 
liability  Imiwsed  to  the  conduct  of  the  trus- 
tee with  respect  to  personalty  or  its  pro- 
ceeds. It  contains  nothing  from  which  such 
limitation  can  be  derived  by  construction. 
The  argument  attempted  to  be  drawn  from 
on  assumed  analogy  between  executors  and 
administrators  and  trustees  falls,  because,  K 
for  no  other  reason,  the  analogy  falls.  The 
relation  of  an  executor  or  administrator  to 
the  r^al  estate  of  the  deceased  is  quite  dif- 
ferent from  that  of  a  trustee  to  real  estate 
in  the  trust  fund.  The  former  have  no  title 
to  the  property.  It  forms  no  part  of  the  es- 
tate proper.  They  may  have  possession  dur^ 
Ing  the  settlement  of  the  estate.  The  prop- 
erty may,  upon  their  Initiative,  be  made  sub- 
ject by  the  court  to  demands  arising  out  of 
the  estate;  but  the  legal  title  is  elsewhere, 
and,  until  the  court  Intervenes  for  some  of 
the  few  reasons  permitted  by  statute,  there 


can  be  nothing  in  the  executor  or  adminis- 
trator beyond  the  mere  right  of  possession. 
If  real  estate  is  sold,  its  proceeds  form  a 
special  fundt  which  must  not  be  mingled 
with  the  corpus  of  the  estate,  and  must  be 
accounted  for  separately.  Gen.  St.  {{  309, 
353.  The  case  is  quite  different  with  a 
trustee,  and  no  reason  can  be  suggested  for 
the  restriction  of  an  obligation  unlimited  in 
its  terms,  guarantying  the  faithful  discharge  | 
according  to  law  of  his  duties,  to  duties  as' 
respects  some  portion  only  of  the  estate 
which  is  in  his  hands  to  hold,  manage,  and 
control  for  the  purposes  of  the  trust.  The 
General  Assembly  doubtless  had  this  distinc- 
tion in  mind  when,  in  section  353  of  the 
General  Statutes,  it  provided  for  a  bond 
when  a  sale  of  real  estate  by  an  executor  or. 
administrator  was  authorized^  and  provided 
for  none  upon  a  sale  by  a  trustee.  The  omis- 
sion from  section  253  of  a  requirement  for 
a  bond  was  not,  therefore,  one  of  inadver-. 
tence.  It  was  one  Justified  in  reason,  and 
serves  to  indicate  the  Interpretation  which 
the  Legislature  placed  upon  the  scope  of 
the  obligation  of  a  trustee's  bond.  That  in- 
terpretation was  fully  Justified  by  the  term* 
of  the  bond.  It  is  doubtless  true  tiiat  the 
fact  that  a  portion  of  the  trust  estate  was 
in  realty,  which  the  trustee  might  not  con- 
vey away  without  authority  from  the  court 
of  probate,  influenced  it  in  determining  the 
amount  of  the  bond  to  be  required  in  this 
case,  and  that  such  considerations  might 
fairly  be  taken  into  account  in  similar  cases; 
but  that  proves  nothing  as  to  the  range  of 
liability  under  the  bond.  It  only  demon- 
strates that  when  authority  to  sell  trust  real 
estate  is  given  to  a  trustee  the  court  ought 
to  inquire  whether,  under  the  new  conditions,- 
the  amount  of  hla  bond  is  sufficient  or  ought 
to  be  increased.  Gen.  St  I  211.  There  la 
no  reason,  legal  or  practical,  why  a  trustee- 
Who  sells  real  estate  should  give  bonds  of 
two  kinds,  both  intended  to  protect  the  same 
estate  from  his  acts.  On  the  contrary,  prac- 
tical considerations  dictate  that  the  simpler 
method  of  a  single  comprehensive  obliga- 
tion or  uniform  coextensive  obligations  only 
should  be  used. 

The  second  and  only  remaining  error  as- 
signed by  the  appellant  arises  out  of  the 
overruling  of  the  plaintiflTs  demurrer  to  the 
second  and  third  defenses.  The  error  here 
claimed  to  have  been  committed.  In  view  of 
the  Instructions  given  to  the  Jury,  is  more 
technical  than  substantial.  In  so  far  as  the 
trial  In  question  was  concerned.  The  funda- 
mental question  involved  was  made  the 
subject  of  correct  instructions  in  such  a  way 
that  the  plaintiff  could  not  have  suffered 
harm  by  the  court's  failure  to  sustain  his 
demurrer.  The  question,  however,  is  pre- 
sented, and  as  Its  consideration  may  serve 
to  simplify  the  Issues  to  b?  presented  to  the 
jury  upon  a  second  trial,  we  ought  to  pass 
upon  It  The  defendants.  In  their  second 
defense,   seek  to  protect  thems^ves  Item 
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S^baX  are  claimed  to  be  mlsapplicatlMis  by 
tbe  truatee  of  the  funds,  wbicb  comprised 
tbe  corpus  of  tbe  trust  estate  by  reason  of 
the  fact  that  the  trustee  from  time  to  tlme^ 
pursuant  to  statute,  presented  accounts  of 
his  stewardship  to  the  court  of  probate.  In 
which  the  payments  claimed  to  be  mlsappro- 
jirlatlons  appeared,  and  the  same  were  by 
the  court  adjusted  and  allowed  without  ap- 
peaL  In  the  third  defense  they  idead  that 
the  payments  now  claimed  to  hare  been  un- 
authorized were  made  In  gpod  faith  under 
the  orders,  not  appealed  from,  and  advice  of 
said  court  The  court  correctly  instructed 
the  jnry  tbat  no  orders,  adjudications,  or 
allowances  of  account  by  the  court  of  pro- 
bate could  operate  to  conclude  the  rights 
of  tbe  claimants  for  whose'  benefit  the  suit 
Is  prosecuted,  or  to  protect  the  defendants 
against  their  claims  otherwise  valid,  unless 
notices  of  the  hearings  were  given  to  the 
parties  in  interest  as  provided  by  statute. 
Gen.  8t  {{  383,  384;  Lawrence  v.  Security 
Co.,  B6  Conn.  423,  15  Atl.  406,  1  L.  R.  A. 
342.  Neither  of  the  defenses  malces  any  di- 
rect allegatloo  of  such  notice,  or  that*the 
parties  in  Interest  .were  in  fact  present  in 
court.  Beyond  the  allegation  in  the  second 
defense  that  the  several  accounts  were  al- 
lowed "upon  due  bearing,"  and  the  allega- 
tion in  the  tbird  defense  that  the  trustee 
acted  "under  tbe  orders  and  advice  of  said 
court,"  there  is  absolutely  nothing  from 
.which  an  allegation  of  due  notice  or  pres- 
ence could,  by  any  stretch  of  imaginatian, 
be  implied.  It  Is  quite  clear  that  a  fact  so 
essential  to  any  conclusive  efTect  in  the  al- 
lowances of  account  and  orders  relied  upon 
was  one  wbicb  was  required  to  be  pleaded, 
^be  court.  In  its  memorandum,  seems  to 
have  regarded  the  allegations  referred  to 
as  containing  by  implication  a  sufficient 
(Statement  of  presence  or  notice.  We  think 
that  this  conclusion  was  not  Justified  with 
Respect  to  a  bearing  of  tbe  kind  in  question. 
Notice  to  all  parties  In  interest,  or  their 
presence  in  cour^  is  not  a  condition  preced- 
ent to  a  hearing  upon  and  an  adjustment 
and  allowance  of  a  trustee's  account  by  a 
court  of  probate.  Hearings  thereon  may  be 
had,  and  action  taken,  without  such  notice 
or  presence.  Tbe  extent  of  their  binding 
effect  is  another  matter.  They  will  not  l>e 
binding  upon  those  in  interest  not  properly 
notified  or  present  but  they  are  not  nullities. 
An  allegation  of  a  hearing  and  allowance  In 
dne  form  does  not  therefore,  necessarily  or 
naturally  Import  tbat  the  proceedings  were  so 
had  as  to  be  binding  upon  everybody.  The 
statute  upon  tbe  subject  is  that  the  court  of 
probate  shall  direct  what  notice,  if  any, 
Shan  be  given  to  tbe  parties  in  interest  of 
these  bearings.  Gen.  St  {  384.  The  situa- 
tion is  quite  different  from  one  where  a 
judgment  of  a  court  of  law  or  equity  is  al- 
leged to  have  been  duly  rendered,  or  a  cause 
of  action  between  parties  alleged  to  have 
been  duly  adjudged,  as  in  Fisher,  Brown  Sc 


Go.  T.  Fielding,  91  Cono.  91,  84  AtL  714,  82 
U  R.  A.  236,  52  Am.  St  Bep.  270.,  The  de- 
jnurrer  to  the  two  defenses  whidi  assigned 
tbe  absence  of  any  allegation  tbat  the  par- 
ties interested  were  either  notified  of  tbe 
hearing  or  present  thereat  which  was  as- 
signed as  one  of  tbe  grounds  of  demurrer, 
should  have  been  sustained. 

Tbe  appellee  has  taken  advantage  of  sec- 
tion 804  of  the  General  Statutes,  and  filed  a 
bill  of  exceptions,  wherein  are  presented  four 
matters  for  our  consideration  In  case  a  new 
trial  is  awarded.  Tbe  court  sustained  tbe 
plaintiff's  demurrer  to  the  fourth  defense. 
We  are  asked  to  pronounce  tbat  Judgment 
erroneous.  The  question  thus  presented  is 
not  properly  before  us.  Section  804  Is  ex- 
pressly limited  In  its  scope  and  application  to 
"decisions  of  the  court  in  the  course  of  the 
trial  or  in  tbe  charge  to  tbe  Jury."  Its  pur- 
pose is  not  to  obtain  a  review  of  errors  com- 
mitted in  tbe  progress  of  the  cause,  as  upon 
appeal,  but  to  provide  by  way  of  anticipation 
for  the  conduct  of  a  new  trial,  which  shall 
not  fail  by  reason  of  doubtful  questions  upon 
which  tbe  presiding  Judge  may  be  required 
to  act  Lest  however,  tbe  defendants  may 
conceive  tbat  they  have,  by  the  action  of  tbe 
court  In  Question,  been  deprived  of  a  mer- 
itorious defense,  we  will  add  tbat  we  think 
that  they  have  not  and  for  more  than  one 
reason.  Tbe  argument  before  us  in  support 
of  the  sufficiency  of  this  defense  Involves  the 
assumption  of  an  important  fact  wbicb  is 
nowhere  alleged,  although  quite  likely  true, 
to  wit  that  John,  Jr.,  was  the  only  child  of 
the  testator.  Again,  in  this  connection  the 
defense  is  inadequate,  since  it  fails  to  al- 
lege tbat  the  present  trustee  has  sufficient 
estate  In  bis  hands  to  satisfy  the  claims  of 
tbe  children  of  Mary  Connor  after  the  ex- 
pense of  executing  the  trust  has  been  taken 
therefrom.  Tliese  children,  of  coarse,  can- 
not be  kept  from  their  full  share  by  reason 
of  any  equity  arising  from  Joiia,  Jr.'s,  con- 
duct Without  these  facts  appearing,  the  de- 
fense is  entirely  unavailable  for  the  p^rpoae 
apparently  intended.  If  it  has  any  virtue  at 
all,  it  must  be  by  reason  of  the  single  fact 
alleged  that  Bdward  Butler,  who  is  named 
as  one  of  the  persons  for  whose  special  ben- 
efit the  suit  is  brought  is  a  nonresident  "for- 
.eigner,"  and  tbe  persons  entitled  to  take  th* 
Intestate  estate  of  tbe  testator,  whoever  they 
may  be,  are  not  so  named,  although  the  suc- 
cessor In  trust  and  present  trustee  is.  Tbe 
defendants  have  not  ventured  to  make  this 
claim,  and,  even  If  we  give  to  the  all^a- 
tlon  in  the  form  it  is  made  tbe  full  effect  of 
one  tbat.  Edvrard  Is,  and  always  has  been, 
a  nonresident  alien,  not  a  citizen  of  France, 
we  should  be  nnable  to  acc^t  such  a  propo- 
sition. Blakeman  t.  Sherwood,  32'  Conn. 
324.  Again,  tbe  matters  embodied  in  this 
defense,  even  if  supported  by  those  counsel 
have,  without  warrant  read  into  it  do  not 
constitute  matters  of  defense  which  can  be 
pleaded  as  such.    They  might,  as  we  sball 
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bavb  oceiiMon  td  observe  later,  be  madfe  the 
baeU  of  ati  equitable  coimterclalm,  and  thus 
serve  to  protect  tbe  Aetendants  from  the 
payment  songht  to  be  exacted  upon  the  bond; 
but  that  would  be  only  by  reason  of  the  eq- 
uitable considerations  Involved  In  a  pay- 
ment, under  the  clrcamstances,  of  what  may 
be  legally  due.  fThe  theory  upon  which  tbe 
defense  Is  songht  to  be  Justified  Is  that  the 
amount  of  recov«ry  upon  a  penal  bond  is 
limited  by  statute  to  the  amount  equitably 
doft  Gen.  St  |  768.  The  argument  miscon- 
strues the  purpose  and  scope  of  the  statutory 
provision,  which  has  for  Its  object  the  decla- 
ration that  the  obligees  upon  penal  bonds 
shall  not  be  held  to  pay  the  penal  snm  re- 
gardless of  what  may  be  Justly  due,  but  only 
the  amount  so  doe.  Furthermore,  the  equity 
in  favor  of  tbe  defendants,  which  the  situa- 
tion is  said  to  present,  is  not  one  which  re- 
lates to  tbe  amount  due  upon  the  bond,  but 
one  which  relates  to  the  payment  under  the 
circumstances  of  what  is  rightfully  due  there- 
under. 

The  defendants,  having  been  deprived  of 
tfa^  fourth  defense,  attempted  upon  tbe 
trial  to  obtain  the  benefit  of  substantially 
the  same  state  of  fa<rt8  therein  sought  to  be 
relied  upon  and  assumed  to  be  set  up,  and 
presented  to  the  court  a  request  to  charge 
directed  to  that  end.  With  this  request  the 
court  correctly  declined  to  comply.  In  the  bill 
of  exceptions  It  is  stated  that  this  claim  was 
made  In  mitigation  of  damages.  The  request 
itself  does  not  so  Indicate;  on  the  contrary, 
its  phraseology  cleariy  shows  that  the  court 
was  asked  to  tell  the  Jury  that  the  plaintiff, 
in  order  to  recover,  must  negative  the  facts 
in  gnestioB.  With  tiiat  aspect  of  the  case, 
nofliing  further  need  be  said.  If,  however.  It 
be  conceded  that  the  claim  made  was  one  tn 
mitigation  of  damages,  and  that  facts  In 
mitigation  of  damages  can  be  shoirn  with- 
out having  been  pleaded,  It  still  remains  that 
facts  such  as  the  defendants  songht  to  show 
conid  not  be  in  mitigation  of  damage  with- 
in the  proper  meaning  of  that  phrase.  They 
Were  not  facts  wUch  tended  to  show  that 
the  pfaintllTs  conceded  cause  of  action  did 
not  entitle  It  to  so  large  an  amount  of  dam- 
age as  the  showing  on  Its  side  would  other- 
Wise  Jnstlfy  being  awarded.  1  Sutherland 
on  Damages,  382.  They  were  facts,  as  we 
have  already  said,  which  rather  tended  to 
show  ttiat  it  would  be  inequitable  to  re- 
qnire,  under  IJie  peculiar  circumstances  of 
this  case,  the  payment  by  these  defendants 
of  the  whole  or  some  part  of  the  amount  due 
nnder  the  bond. 

Oar  observations  concerning  the  defend- 
ants' attemt)t8,  through  the  fourth  defense 
and  the  request  to  charge  referred  to,  to 
avail  themselves  of  a  state  of  facts  claimed 
to  exist,  demands  from  qb,  perhaps,  as  the 
case  must  go  back  for  a  new  trial,  a  fuller 
eonsidei^atlon  of  the  defendants'  rights  in 
pleadiag,  and,  tf  the  facts  are  established,  to 
Judicial  relief.    We  bare  said  that  the  facts 


which  are  made  the  foundation  of  said  de- 
fense and  request,  even  wlien  re-enfbroed  by 
those  assumed  to  exist,  do  not  fnrnlsh  the 
basis  for  a  defense,  and  ate  not  available  in 
mitigation  of  damages.  We  have  said,  bow- 
«ver,  that  they  might  be  pleaded  as  an  equi- 
table counterclaim,  and,  if  established,  thus 
used  for  the  defendants'  protection.  The 
claimed  facts  are  such,  If  true,  as  appeal  to 
the  conscience  of  a  court  of  equity,  and  call 
upon  the  court  having  Jurisdiction  over  this 
action  at  law  upon  the  bond  and  exercising 
at  the  same  time  equity  powers  to  interpose 
in  the  exercise  of  Its  latter  powers  to  say 
that,  in  view  of  the  circumstances  disclosed, 
the  relations  of  the  parties  In  Interest  and 
their  ultimate  rights  to  the  money  demanded, 
the  defendants  ought  not  to  be  required  to 
respond  to  tbe  demand,  well  founded  in  law, 
which  is  being  made  upon  them,  and  i»ay 
over  moneys  which  belong  to  them  in  nlti- 
mate  right,  and  which  they  could,  if  paid 
over,  pursue  in  litigation  and  obtain.  The 
facts  being,  as  Is  assumed,  that  Edward  But- 
ler ^was  a  nonresident  alien,  the  subject  of 
Great  Britain,  and  that  John  Butler's  estate 
transmissible  nnder  the  remainder  clause  in 
the  will  consisted  wholly  of  real  estate,  any 
attempted  gift  to  Edward  of  any  portion  of 
said  estate  or  share  thereof  was  void,  and 
such  portion  or  share  became  intestate  es- 
tate, and  as  such  vested  at  once  In  the  heirs 
at  law  of  the  testator;  that  is,  either  John, 
Jr.,  as  the  only  child  of  the  testator.  If  such 
he  were,  or  John,  Jr.,  subject  to  the  widow's 
dower,  wliich  terminated  In  1894.  Any  pos- 
sible dower  right  may  be  disregarded.  John, 
then,  upon  the  death  of  his  father,  became 
vested  with  what  might  for  any  reason  fall 
Into  the  residue  of  the  estate  by  reason  of 
Intestacy.  Included  therein,  as  events  prov- 
ed, was  ttie  approximate  two-thirds  share  of 
the  trust  fund  which  the  will  purported  to 
give  to  Edward  subject  to  a  contingency 
which  never  happened.  John's  interest  in 
said  share  having  been  a  vested  one,  he  bad 
the  power  of  disposition  over  it  Thresher's 
lejgal  duty  as  trustee  was  to  keep  the  trust 
fund  Intact  in  the  interest  of  the  cestuls  que 
trust  and  all  those  who  had  any  Interest  In 
the  remainder.  If,  however,  he  failed  In 
this  duty,  and  misapplied  any  portion  or  the 
whole  of  what  proved  to  be  John's  share  of 
the  fund,  neither  John  nor  those  claiming 
under  him  would  be  permitted  to  take  advan- 
tage of  this  dereliction  of  duty  and  profit 
thereby.  John,  it  Is  assumed,  received  the 
benefit  of  many  of  the  payments  of  princiii'- 
complained  of,  and  authorized  and  approved 
of  all  of  them.  His  death  terminated  the 
trust,  and  the  only  Interests  now  to  be  safe- 
guarded are  those  In  the  remainder  of  which 
those  claiming  under  htm  are  entitled  to  sub- 
stantially two-thirds.  While  the  present  suit 
is  brought  for  the  benefit  of  the  present  trus- 
tee as  well  as  the  remaindermen,  the  nlti- 
mate  rights  Involved  are  those  of  the  latter 
pei-sous.    In  so  far  as  the  obligntioa  of  tbe 
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bond  Biied  upon  may,  by  Its  terms,  require 
the  obUgeeB  to  account  to  Tbreshet'B  sncces- 
8or  for  that  portion  of  the  mlBused  corpus  of 
the  trust  estate  -which  would  Inure  to  the 
benefit  of  blm  who  profited  by  or  authorized 
and  approved  the  misuse,  equity  •will  dis- 
cover that  the  equitable  owner  of  such  por- 
tloB  is  not  the  legal  owner,  but  Thresher, 
who  has.  In  effect,  paid  to  John  his  share  In 
the  remainder  In  advance  of  the  rightful 
time  of  payment,  and  who  therefore  stands 
equitably  subrogated  to  his  rights.  Recog- 
nhdng  this  situation,  equity  will  protect  thie 
Interests  of  the  ultimate  party  in  interest, 
and  excuse  him  and  his  surety  from  respond- 
ing upon  the  bond  lb  such  a  way  that  he 
might  have  to  resort  to  legal  proceedings  to 
secure  a  return  of  what  Is  equitably  his.  In 
this  way,  upon  an  equitable  counterclaim, 
the  court  can,  by  an  application  of  the  gen- 
eral principles  of  equity,  protect  the  ultimate 
rights  of  the  defendants  In  so  far  as  facts 
duly  pleaded  and  proved  may  In  equity  Jus- 
tify. 

The  plaintiff  seeks  to  avoid  this  conclusion 
by  claiming  that  the  gift  to  Edward  In  re- 
mainder was  not  void,  since  by  the  terms  of 
the  will  he  took  by  the  act  of  the  trustee, 
and  there  was  an  Implied  direction  that  the 
trustee  convert  the  realty  Into  cash  and  dis- 
tribute that.  We  think  that  the  will  does 
not  bear  such  a  construction.  The  share  at- 
tempted to  be  given  to  Edward  In  remainder 
Is  a  share  of  the  corpus  of  the  estate,  and  not 
a  share  of  the  proceeds  of  Its  sale. 

The  defendants  also  requested  the  coiirt  to 
Instruct  the  Jury,  In  substance,  that,  assum- 
ing Edward  Butler's  competency  to  take 
what  the  will  gave  him,  the  surety  could  not 
be  holden  unless  the  plaintiff  proved  by  a 
fair  preponderance  of  evidence  that  the  title 
to  tile  real  estate  which  the  plaintiff  claimed 
to  show  that  Thresher  had  sold  and  con- 
veyed had  been  legally  transferred;  that  is, 
transferred  upon  application  to  the  court  of 
probate  for  power  to  convey,  notice  of  pen- 
dency and  hearing,  hearing  and  order.  With 
this  request  the  <!ourt  also  refused  to  com- 
ply, and  correctly  refused.  The  plaintiff  as- 
,  Slimed  no  siitb  burden  of  proof.  If,  as  the 
plaintiff  claimed  to  imre  shown.  Thresher 
had  conveyed  away  the  property,  and  char- 
ged himself  ill  his  accounts  with  its  pro- 
ceeds, and  misapplied  them,  so  that  tiiey 
were  not  forthcoming,  he  did  not  have  in  tSa 
bands  the  estate  which  was  Intrusted  to  his 
keeping,  ready  to  be  turned  oyer  to  his  suc- 
cessor, as  he  was  bound  to  do.  A  mere  the- 
oretical or  possible  title  cannot  be  made  by  a 
tmatee  to  act  as  a  substitute  for  a  full  legal 
title  in  possession  when  he  Is  called  upon  to 
produce  an  estate  intrusted  to  his  keeping. 
Thresher,  if  be  had  received  no  authority  to 
convey  the  ^1  estate  which  came  into  bis 
bands,  was  bound  to'  have  that  estate  so  that 
it  should  be  forthcoming  as  unclouded  In 
title,  as  unaffeeted  by  dispossession,  and  as 
beneficial  in  its  status  as  when  he  lecdved 
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it,  in  so  far.at  least  as  his  acts  wen  respoE- 
sible.  Failing  in  this,  be  committed  a 
breach  of  his  duty  and  his  bond.  Stats  v. 
Hunter,  73  Conn.  436,  47  Atl.  685.  The  bill 
of  exceptions  seems  to  indicate  that  this  re- 
quest was  also  made  In  view  of  a  mitigation 
of  damages.  Here  again  the  request  plainly 
shows  otherwise.  If  it  had  been  so  made,  it 
would  have  had  no  more  merit  for  obvious 
reasons. 

Upon  the  trial  the  defendants  sought  to 
prove  good  faith  on  the  part  of  Thresher  in 
paying  out  the  money  of  the  fund  as  he  did, 
and  offered  evidence  to  prove  that  be  acted 
by  the  advice  of  and  upon  the  oral  orders  o 
the  court  of  probate.  This  evidence  the 
court  rightfully  excluded.  The  good  <faitl< 
of  Threeher  was  not  In  issue,  and  evidence 
to  show  it  was  irrelevant.  Neither  the  ad- 
vice sor  orders  of  the  court  of  probate  could 
protect  him  as  trustee  in  disregarding  the 
terms  of  his  trust.  The  orders  of  the  court 
could  not  be  proven  by  parol.  Atwood  v. 
Lockwood,  76  Conn.  5M,  67  Ati.  879.  Advice 
was  without  its  province. 

Ttiere  is  error,  and  a  new  trial  Is  granted. 
The  other  Judges  concurred. 


(77  Conn.  SS) 
COMSTOCK  T.   CONNECTICUT  BY.  4 
LIGHTING  CO. 

COMSTOCK  et  at.  v.  SAME. 

(Supreme  Court  of  Errors  of  Conneeticat 
July  1,  ISOi.) 

rttjvnr  to  wife— htsband's  DAVAaxs— kasr- 
ina  CAPACITY— iHPAiBUBNT— «;ea.d* 

IRO— EVIDKNOE. 

1.  In  an  action  for  injury  to  plaintiff's  wife, 
who  it  was  claimed  bad  supported  him,  where- 
by she  was  prevented  from  carrying  on  her 
business,  testimony  as  to  how  he  had  lived  after 
the  injury  witboat  her  services  and  support  is 
not  admissible,  it  not  tending  to  show  that  she 
had  previoualy  supported  him,  and,  if  she  had 
supported  him,  it  being  immaterial  how  be  had 
afterwards  subsisted  without  her  aid. 

2.  The  complaint  for  injury  to  plaintiff's  wife, 
alleging  that  she  was  the  keeper  of  a  fashion- 
able boarding  house,  and  had  long  furnished 
hira  with  support,  after  a  default,  fairly  im- 
plies that  his  support  came  from  her  keeping 
the  boarding  house,  and  that  her  services  in  tliat 
business  were  valuable  to  him. 

3.  The  earning  capacity  of  the  keeper  of  an 
established  and  fashionable  boarding  bouse  may 
be  proved  by  showing  the  net  receipts  therefrom 
durmg  a  certain  period. 

4.  One's  estimate  of  the  profits  of  the  board- 
ing house  of  which  she  was  keeper  is  comi)etent 
to  show  her  earning  capacity,  no  Itemised  ac- 
counts of  costs  and  receipts  of  the  business  hav- 
ing been  kept. 

o.  To  show  loss  from  Impairment  of  earning 
capacity  by  injury  to  the  keeper  of  a  boarding 
house,  she  may  show  her  profits  the  year  bMfore 
and  the  year  after  the  injury. 

Appeal  from  Superior  Court,  Fairfield 
County;  John  M.  Thayer,  Judge. 

Two  actions,  one  b;^  Stephen  Comstock, 
the  other  by  him  and  his  wife,  against  the 
Connectlcnt  Railway  &  Lighting  Company, 
for  injury  to  the  wife  while  a  passenger  on 
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.defendant's  railway.  Both  were  defaulted 
,  and  beard  In  damages  together.  From  tbe 
judgments  for  $300  in  tbe  first  action  and 
$500  In  tbe  second  action,  plaintiffs  appeal. 
First  judgment  reversed;  second  judgment 
affirmed. 

John  H.  Ligbt,  for  appellants.  William  T. 
Hindu,  for  appellee. 

BALDWIN,  J.  In  one  of  tbese  actions  a 
husband  sues  for  bis  own  loss  from  Injuries 
suffered  by  tbe  wife;  In  the  other  both  sue 
for  her  loss.  In  each  action  the  complaint 
states  that  when  Injured  she  was  Iteeping  a 
fashionable  city  boarding  house;  ttiat  her 
injuries  prevented  her  from  continuing  to 
keep  it;  and  that  she  has  since  not  been 
able  to  do  any  work  whatever,  and  has  been 
at  great  expense  for  medical  treatment  In 
the  action  by  the  husband  he  alleges  that 
when  she  was  injured,  'and  for  a  long  period 
before,  she  had  supported  him,  but  that  he 
has  since  been  deprived  of  such  support  and 
of  her  services,  and  will  be  for  a  long  period 
to  come.  The  finding  shows  these  facts: 
The  husband  was  out  of  health,  and  unable 
to  work,  except  in  assisting  in  the  conduct 
of  the  affairs  of  tbe  family.  The  vrife  kept 
a  boarding  house,  as  alleged.  During  the 
summer  months  she  had  from  10  to  16  board- 
ers; during  the  rest  of  the  year  from  2  to  S. 
It  did  not  appear  that  this  business  was  con- 
ducted upon  her  personal  credit,  or  for  the 
benefit  of  her  separate  estate.  Her  injuries 
compelled  her  to  refuse  to  receive  any  board- 
ers for  six  months,  including  the  summer 
following  the  accident,  and  since  then  she 
has  not  taken  as  many  boarders  as  before. 
The  expense  of  necessary  medical  attend- 
ance was  $150.  It  was  agreed  that  damages 
for  the  loss  of  her  earnings  and  services 
should  be  assessed  In  only  one  action.  The 
judgment  for  $300  in  favor  of  the  husband 
was  for  the  $150  above  mentioned  and  for 
the  loss  of  his  wife's  services  and  society. 
The  other  judgment  for  $500  was  for  her  in- 
juries, pain,  and  suffering. 

On  tbe  trial  Mr.  Comstock  was  asked  how 
he  had  lived  during  the  past  year  without 
the  services  of  his  wife  and  support  from 
her.  This  question  was  properly  excluded. 
An  answer  would  not  have  tended  to  show 
that  she  had  previously  supported  him;  nor, 
if  she  liad,  was  it  of  any  consequence  in 
what  manner  he  had  since  been  able  to  sub- 
sist without  her  aid.  The  plaintiffs,  when 
produced  as  witnesses  in  their  own  behalf, 
were  severally  asked  whether  the  keeping 
of  boarders  had  been  profitable  during  the 
year  previous  to  the  injury;  and  it  was  pro- 
posed to  follow  this  up  by  asking  each  to 
estimate  the  amount  of  such  profits,  and  also 
the  profits  for  the  next  succeeding  year.  No 
claim  was  made  that  accounts  had  been  kept 
showing  the  items  of  cost  and  receipts,  or 
tliat  such  items  could  be  proved.  The  ques- 
tion was  excluded  on  the  ground  that  such 
.  evidence  was  remote,  speculative,  and  im- 


material. On>e  complaint  stated  that  she  was 
the  keeper  of  a  fashionable  boarding  bouse, 
and  had  long  furnished  her  husband  with  ^up- 
port  This,  after  a  default,  fairly  implied 
that  his  support  came  from  her  keeping  the 
boarding  house,  and  that  her  services  in  that 
business  were  valuable  to  hiio.  How  valua- 
ble they  were,  and  how  great  had  been  his 
loss,  could  best  be  ascertained  by  showing 
what  the  profits  from  it  were  before  the  in- 
jury and  what  thdy  had  been  since.  A  loss 
of  profits  cannot  "be  shown  in  proof  of  dam- 
age from  a  breach  of  contract  unless  dam- 
age from  that  source  should  reasonably  have 
been  contemplated  by  the  defendant,  at  the 
date  of  the  contract,  as  a  natural  result  of 
the  breacli.  Lewis  t.  Hartford  Dredging 
Co.,  68  Conn.  221,  234,  35  AtL  1127.  He  who 
does  a  wrongful  injury  to  the  person  of  an- 
other is  held  to  a  stricter  rule  of  liability. 
If  the  injury  impairs  the  earning  capacity  of 
the  latter,  he  can  recover  in  an  action  of 
tort,  under  proper  pleadings,  the  amount  of 
his  loss  from  such  impairment,  although  by 
reason  of  his  peculiar  Imowledge  or  ability 
it  may  be  much  greater  than  that  which 
would  have  been  suffered  by  an  ordinary 
man,  and  although  his  possession  of  this  pe- 
culiar knowledge  or  ability  may  have  been 
unknown  to  the  defendant  when  the  wrong 
was  done.  There  are  two  modes  of  proving 
what  is  a  man's  earning  capacity.  His  gen- 
eral qualities  and  his  qualifications  for  any 
particular  business  in  which  he  may  be  en- 
gaged may  be  described  by  those  who  know 
him,  and  under  some  circumstances  they  can 
give  their  opinion  as  to  what  sum  represents 
the  pecuniary  value  of  his  earning  capacity 
for  a  certain  period  of  time.  Harmon  v.  Old 
Colony  E.  B.  Co.,  168  Mass.  377,  47  N.  E.  100; 
Matteson  v.  New  York  Central  R.  B.,  35  N.  Y. 
487,  493,  91  Am.  Dec.  67.  The  other  mode  is 
to  show  wliat  Ills  earnings  in  tact  were  dur- 
ing a  certain  period.  If  he  was  employed 
by  another  on  a  salary,  or  worked  at  a  trade, 
to  those  engaged  in  whldi  a  fixed  rate  of 
wages  was  customarily  paid,  they  are  easily 
proved.  Finken  v.  Elm  City  Brass  Ca,  73 
Conn.  423,  425,  47  Ati.  670.  If  he  was  him- 
self conducting  a  business,  the  net  receipts 
from  which  were  naturally  due  to  bis  abil- 
ity to  conduct  it  successfully,  and  can  be 
ascertained  with  reasonable  certainty,  the 
amount  thus  realized,  while  it  may  be 
more  difficult  to  cipher  it  out  with  accuracy, 
is  also  a  proper  subject  to  evidence.  The 
business  of  the  keeper  of  an  establlsbed  and 
"fashionable"  boarding  house  Is  one  of  this 
Idnd.  To  prosecute  it  successfully  requires 
special  qualities.  Whoever  engage  in  It 
should  have  the  gift  of  management,  be  a 
good  buyer,  know  how  to  provide  liberally 
and  not  lavishly,  possess  tact,  prudence,  and 
discretion.  Such  assistance  as  it  is  neces- 
sary to  Iiave  generally  corned  from  those  em- 
ployed at  fixed  wages.  That  is  a  fixed  rate 
of  charge  against  each  of  the  boarders.  Rent 
is  a  fixed  item,  unless  the  house  is  owned  by 
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tbe  one  wbo  keeps  it,  in  wlilch  catse  the  an- 
nual value  of  Its  use  can  easily  be  ahown. 
Tbe  net  returns  or  profits  of  such  a  business 
are  quite  as  readily  asc^italned  as  tboee 
arising  from  the  practice  of  a  profession, 
and  are  equally  a  proper  subject  of  proof  In 
a  case  like  this.  They  are  to  be  considered 
simply  as  bearing  on  the  earning  capacity, 
of  tlie  person  conducting  It,  and  only  such 
can  be  shown  as  are  susceptible  of  estima- 
tion 'With  reasonable  certainty.  Wallace  t. 
Pennsylvania  R.  R.  Co.,  195  Fa.  127,  45  Atl. 
68o,  52  L.  R.  A.  33;  French  T.  Connecticut 
RlTcr  Lumber  Co.,  145  Mass.  2C1,  14  N.  E. 
113;  Khrgott  v.  Mayor,  96  N.  X.  264,  276,  48 
Am.  Bep.  622.  It  was  immaterial  that  no 
claim  was  made  that  Itemized  accounts  of 
the  costs  and  receipts  of  the  business  had 
been  kept.  This  absence  of  books  went 
simply  to  the  weight  of  the  evidence,  and 
could  not  affect  the  right  to  ask  for  such  an 
estimate  of  the  profits  realized  as  could  be 
made  without  such  aid. 

The  force  of  the  evidence  as  to  the  profits 
of  Mrs.  Comstock's  business  before  her  In- 
jury depended,  so  far  as  the  claim  for  com- 
pensation for  losses  to  be  anticipated  In  the 
future  was  concerned,  on  comparing  them 
with  what  they  had  been  since  her  injury. 
The  testimony  which  It  was  proposed  to  give 
as  to  the  latter  point  would,  therefore,  have 
been  admissible.  Illinois  Central  R.  R.  Co. 
V.  Dawson,  76  Fed.  617,  521,  22  G.  C.  A.  806. 
Under  the  agreement  of  the  parties  that  all 
damages  for  loss  of  Mrs.  Comstock's  earn- 
ings and  services  should  be  assessed  in  only 
one  action,  the  superior  court  assessed  them 
in  that  brought  by  her  husband.  Of  this  no 
complaint  Is  made  by  any  of  the  parties,  and 
it  must,  therefore,  be  treated  as  agreed  that 
it  was  proper  to  do  so.  The  error  In  exclud- 
ing the  evidence  to  enhance  them  was,  there- 
fore, one  by  which  he  only-was  aggrieved. 

There  is  error  In  the  judgment  Ih  the  ac- 
tion brought  by  Charles  W.  Comstock,'"  and 
a  new  trial  is  ordered.  There  is  no  error  in 
the  judgment  in  the  other  action.    All  con- 
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STARR  BURYING  GROUND  ASS'N  v. 
NORTH  LANE  CEMETERY  ASS'N. 

(Supreme   Conrt  of   Errors  of  Connecticut. 
July  1,  1904.) 

CEHETEBT  ASSOCIATIONS— POWEBS— CONDEMNA- 
TION or  LAND — CO:^8TITUTIONAI.ITY  OF  STAT- 
UTES—PUBLIC  USB— LAND  PREVIOUSLY  DED- 
ICATSn— SUBSEQUENT  CONDEMNATION— CON- 
DITIONS OF  CriNDEMNATION— EVIDENCE— DEO- 
rARATIONS    AG»INST    INTEREST— OBJECTIONS. 

1.  While  the  private  use  ot  land  for  purposes 
of  a  burial  ground  by  a  private  corporation  may 
be  a  public  convenience  and  necessity,  it  is  not 
strict^  a  public  u»>  Justifying  condemnation  of 
land  for  that  purpose. 

2.  Where  land  is  appropriated  for  a  burying 
ground  by  a  town  or  other  municipal  corpora- 
tion, or  by  the  owners  of  tbe  land  being  a  vol- 
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nntary  association  or  private  corporation,  and 
the  land  so  appropriated  Is  open,  under  reason- 
able regulations,  to  the  use  of  the  public  for  the 
burial  of  the  dead,  it  may  become  a  public 
burial  ground,  and  its  use  a  public  use,  for 
which  the  Liegislature  may  lawfully  condemn 
land. 

3.  liond  held  and  used  for  a  public  use,  wben 
needed  for  a  different  or  Inconsistent  public 
use,  may  be  condemned  for  the  latter  use. 

4.  A  statute  authorising  the  condemnation 
of  land  will  not  be  construed  as  applying  to 
land  already  devoted  to  a  public  use,  unless 
such  application  is  clearly  covered  by  the  stat- 
ute. 

0.  Land  acquired  for  a  public  use,  which,  on 
account  of  its  particular  ownership,  do*8  not 
at  all  or  effectually  serve  that  use,  may  be  con-, 
demned  for  the  same  public  use,  especially  when 
the  ori^nal  acquirement  for  public  use  was  one 
only  In  form,  and  so  intended  to  prevent  the  ac- 
tual appropriation  of  the  land  to  that  public 
use. 

0.  A  condemnation  of  land  actually  appro- 
priated to  and  fully  serving  a  public  use,  fc 
the  same  use  by  a  different  owner,  may  b^  it 
condemnation  only  in  form,  and  in  reali^  be  a 
mere  compulsory  transfer  of  the  property  from 
one  private  owner  to  another,  which  it  is  be- 
yond the  power  of  the  Legislature  to  provide 
for. 

7.13  Sp.  Laws,  p.  321,  authorizing  a  desig- 
nated cemetery  association  to  take  such  portion 
of  the  land  owned  by  another  cemetery  associa- 
tion as  the  court  shall  find  necessary  and  prop- 
er, and  providing  that  an  application  to  the 
conrt  to  take  the  land  may  De  in  accordance 
with  Gen.  St.  1888,  S  1871,  when  read  in  connec- 
tion with  the  section  specified,  which  gives  the 
rieht  to  apply  for  condemnation  to  an  owner 
of  a  burying  ground  or  cemetery,  authorizes 
the  association  first  designated  to  take  the  land 
of  the  other  designated  association  for  public 
use  as  a  public  burying  ground,  and  prescribes 
the  mode  of  procedure. 

8.  Under  13  Sp.  Laws,  p.  321,  authorizing  a 
designated  cemetery  association  to  apply  in  ap" 
cordance  with  Gen.  St.  1888,  {  1871,  for  ths 
condemnation  of  such  land  owned  by  a  certain 
other  cemetery  association,  as  the  superior 
court  shall,  by  Its  own  Investigation,  or  through 
its  committee,  find  it  necessary  and  proiier,  the 
court  may  determine  the  question  of  comiwnsa- 
tion  as  well  as  that  of  public  necessity,  either 
by  its  own  investigation  or  through  its  commit- 
tee, regardless  of  whether,  in  a  proceeding 
brought  only  under  section  1871,  the  court  is 
required  to  refer  such  questions  in  the  first  In- 
stance to  a  committee  or  not. 

9.  Where  the  Legislature  has  decided,  as  In  13 
Sp.  Laws,  p.  821,  that  a  special  proceeding  is 
necessary  for  taking  particular  land,  and  nas 
prescribed  the  maimer  of  that  proceeding,  it  Is 
immaterial  whether  or  not  the  proceeding  was 
already  sufficiently  authorized  by  general  law. 
.  10.  Under  13  Sp.  Laws,  p.  821,  authorizing  a 
certain  cemetery  association  to  apply  to  the 
superior  court  for  the  condemnation  of  such 
land  owned  by  another  cemetery  association,  as 
the  court  shall  find  to  be  necessary  and  proper, 
provided  that  the  superior  conrt  shall,  by  its 
own  investigation,  or  through  its  committee, 
find  that  the  latter  cemetery  association  was 
organized  with  the  Intent  to  prevent  the  for- 
mer from  securing  an  enlargement  of  its  lim- 
its, and  not  for  the  purpose  of  carrying  out  the 
deolnred  purpose  of  its  organization,  the  power 
give  to  the  former  association  to  take  the  land 
of  the  latter  is  not  absolute,  but  dependent  upon 
a  judicial  finding  of  the  existence  of  the  facts 
specified. 

11.  It  was  proper  for  tbe  Legislature,  In  enact- 
ing 13  Sp.  Laws,  p.  321,  empowering  a  cemetery 
association  to  apply  for  the  condemnation  of 
land  belonging  to  a  certain  other  associntion,  to 
limit  the  authority  given  thereby  to  take  the 
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land.  It  preacribinr  the  condition  that  the 
court  should  find  that  the  association  'whose 
land  was  to  lie  taken  was  organized  merely  to 
prevent  an  enlargement  of  the  former  associa- 
tion's limits,  and  not  for  the  purpose  of  estab- 
lishing a  cemeterr  for  the  barial  of  the  dead. 

12. 13  Sp.  Laws,  p.  321,  authorizing  a  certain 
cemetery  association  to  apply  for  the  condem- 
nation of  so  mach  of  the  land  belonging  to  a 
certain  other  cemetery  association  as  the  sa- 
pertor  court  may  deem  necessary,  provided  that 
the  court  shall  first  find  that  the  association 
whose  land  is  authorized  to  be  taken  was  or- 
ganl'xed  to  prevent  the  former  association  from 
enlarging  its  limits,  and  not  for  the  purpose  of 
carryl)}g  out  the  declared  purposes  of  its  or- 
ganisation, does  not  provide  for  a  forfeiture  of 
the  latter  association's  corporate  franchise  and 
distribution  of  its  property,  but  simply  author- 
izes the  condemnation  of  its  property  for  a 
public  use. 

18.  The  Legislature  may  by  special  act  antbor- 
iw  the  condemnation  of  a  particular  property 
for  a  particular  public  use. 

14.  It  was  not  necessary .  for  13  Sp.  Laws,  p. 
321,  authorizing  a  certain  cemetery  association 
to  apply  for  the  condemnation  of  property  be- 
longing to  a  certain  other  association  to  pro- 
vide that  the  person  who  conveyed  the  land  to 
the  other  association  should  be  made  a  party  to 
the  condemnation  proceeding. 

15. 13  Sp.  Laws,  p.  S21,  authorizing  a  certain 
cemetery  association  to  apply,  in  accordance 
with  the  provisions  of  Gen.  St.  1888,  8  1871, 
which  provides  and  prescribes  the  procedure  for 
the  condemnation  of  land  for  cemetery  purposes, 
for  the  condemnation  of  such  land  belonging  to 
a  certain  other  association  as  the  superior  court 
shall,  by  its  own  Investigations,  or  through  its 
committee,  find  to  be  necessary  and  proper,  re- 
quires all  the  steps  necessary  to  render  the  pro- 
ceedings for  condemnation  due  process  of  law. 

16.  An  application  for  the  condemnation  of 
land  for  cemetery  purposes  was  not  demnrtable 
because  it  did  not  specify  the  particular  cor- 
porate votes  expressing  the  desire  to  take  the 
land. 

17. 13  Sp.  Laws,  i^.  321,  authorizing  a  particu- 
lar cemetery  association  to  apply  for  the  con- 
demnation of  land  belonging  to  another  ceme- 
tery association,  does  not  violate  the  provisions 
of  the  declaration  of  rights  securing  equality  be- 
fore the  law,  and  prohibiting  gratuities  'and 
monopolies. 

18. 13  Sp.  Laws,  p.  321,  authorizing  a  certain 
cemetery  association  to  apply  for  the  condem- 
nation of  land  belonging  to  a  certain  other 
cemetery  association  waa  not  an  amendment  of 
the  charter  of  the  first  named  association,  with- 
in the  meaning  of  Gen.  St.  1888,  8  1911,  making 
amendments  to  corporate  charters  void  if  not 
accepted  within  six  months. 

19.  In  condemnation  proceedings  by  a  ceme- 
tery association,  plaintiff's  organization  for  the 
purpose  of  maintaining  a  burying  ground  for 
public  use  is  sufficiently  shown  by  its  articles 
of  association,  declaring  the  purpose  of  the 
association  to  be  the  care  and  maintenance  of 
an  ancient  burying  ground. 

20.  As  a  general  proposition,  the  admissions 
of  individuals  affecting  the  interests  of  the  cor- 
poration of  which  they  are  members  cannot 
have  the  effect  of  admissions  by  the  corporation. 

21.  In  condemnation  proceedings  by  a  cemetery 
association  under  13  Sp.  Laws,  p.  321,  specifical- 
ly authorizing  that  association  to  apply  for  the 
condemnation  of  land  belonging  to  another  des- 
ignated association,  and  conditioning  the  right 
to  take  the  land  on  a  finding  by  the  superior 
court  that  the  latter  association  waa  formed 
for  the  purpose  of  preventing  the  former  asso- 
ciation froln  enlarging  its  boundaries,  and  not 
for  the  purpose  of  maintaining  a  public  bury- 
ing ground,  the  declarations  of  the  former  own- 
er of  the  land,  who,   with  his  co-owners,  or- 


ganized the  latter  association,  were  admlasible 
against  him  as  declarations  against  interest, 
to  show  his  purpose  in  joining  in  the  formation 
of  the  association. 
22.  A  general  objection  to  Qt»  leoeptiott  in  ev- 
idence of  dsclaratiods  against  interest  was 
properly  overruled  where  the  declaration  was  ad- 
missible as  against  the  party  who  made  it,  even 
if  not  admissible  against  other  parties  in  in- 
terest. 

Appeal  from  Superior  Court,  New  London 
County;    Balpb  "Wheeler,  Judge. 

Application  for  condemnation  of  land  for 
the  enlargement  of  a  burying  ground  by  the 
Starr  Burying  Ground  Association  against 
the  Nortb  Lane  Cemetery  ABsoclation.  From 
a  judgment  for  plaintiff,  defendant  ajQiealB. 
Affirmed. 

Abel  P.  Tanner  and  Christopher  Xi.  JLnxr, 
for  appellant    padlal  A.  Hull,  for  appellee. 

*  HAMERSLB7.  J.  From  very  early  timea 
towns,  ecclesiastical  societies,  and  school  so- 
cieties have  acquired  and  dedicated  land  as 
a  public  burying  ground  for  public  use.  In- 
dividuals or  voluntary  associations  have  used 
their  own  land  for  the  purposes  of  a  burying 
ground;  sometimes  for  private  use  of  the 
owners,  aud  sometimes  for  the  use  of  the 
public.  In  1841  a  statute  yfoa  passed  au- 
thorizing individuals  in  any  town  to  associate 
for  the  purpose  of  procuring  and  establishing 
a  burying  ground  which  might  be  either  for 
public  or  private  use,  and  further  providing 
that,  being  so  associated,  the  associations 
might  become  a  corporate  body  upon  filing 
certificates  of  their  association  as  prescribed. 
This  statute  has  since  remained  in  force,  and 
may  be  found  in  aecUoD  1868  of  the  Bevlslon 
of  1888.  In  1649  the  Legislature  provided 
that  any  association  formed  according  to  the 
provisions  of  the  act  of  1841,  as  well  as  any 
town,  ecclesiastical,  society,  or  school  societ7< 
wishing  to  enlarge  the  limits  of  its 'burying 
ground,  and  unable  to  agree  with  the  owner 
of  the  land  proposed  to  be  taken  for  that  pur- 
pose, may  apply  to  the  court  for  condemna- 
tion of  the  land  in  the  manner  prescribed. 
Comp.  St  1854,  pp.  223-225.  This  legisla- 
tion has  since  remained  in  force,  but  was 
subsequentiy  enlarged  by  giving  the  right  to 
apply  for  condemnation  to  any  owner  of  a 
burying  groimd  or  cemetery,  and,  thus  en- 
larged, may  be  found  in  section  1871  of  the 
Revision  of  1888.  Land  so  condemned  must 
be  held  by  the  owner  as  a  public  burying 
ground  for  public  use.  Gen.  St.  (Revision 
1S88)  8  1873.  The  plaintiff  Is  an  association 
formed  and  Incorporated  in  1857  in  pursuance 
of  the  statute  of  1841,  and  has  since  maintain- 
ed an  ancient  burying  ground,  enlarged  at 
different  times  through  the  purchase  of  ad- 
joining land.  In  1897  the  plalnUfT  associa- 
tion found  it  necessary  and  desired  to  en- 
large its  burying  ground  by  adding  thereto 
the  adjoining  land  of  John  J.  Copp.  It  pass- 
ed the  necessary  votes  for  obtaining  this  en- 
largement through  purchase  or  condemnation. 
In  1808  the  plaintiff  attempted  to  agree  with 
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Mid  Oopp  (or  the  purchase  of  said  land. 
The  negotiation  wae  poatponed,  to  be  renew- 
ed at  a  meeting  of  the  parties  at  a  time 
agreed  upon.  Before  this  time  arrived,  said 
Gopp,  on  May  25,  1898,  trltta  bis  two  brothers, 
formed  an  association  called  the  North  Lane 
Cemetery  Association,  for  tbe  declared  pup- 
pose  of  establishing  and  permanently  main- 
taining a  cemetery  for  tbe  burial  of  the  dead 
and  of  procuring  land  for  that  purpose,  and 
on  the  same  day  John  J.  Gopp  conreyed  to 
the  association  tbe  land  required  for  the  en- 
largement of  the  plaintiff's  burying  ground, 
for  the  purchase  of  which  negotlatloQB  be- 
twe«n  blm  and  tbe  plaintiff  were  then  pend- 
ing. On  the  day  foUowlng  this  conveyance  a 
certified  copy  of  the  articles  of  association 
were  filed  with  the  Secretary  of  this  State 
for  tbe  purpose  of  acquiring  corporate  pow- 
ers. In  December  of  the  same  year  the  plain- 
tiff corporation  voted  to  apply  to  the  Legisla- 
ture for  a  special  act  authorizing  It  to  con- 
demn a  portion  of  Hlila  laqd  so  conveyed  by 
John  J.  Copp  to  tbe  North  Lane  Cemetery 
ABSoclation,  and  did  apply  for  such  special 
act  Of  tbla  application  tbe  defendant  bad 
notice,  and  a  bearing  was  bad  before  the 
Legislature.  On  May  25,  1899,  tbe  Legis- 
lature passed  the  following  act:  "Besolved 
by  this  Assembly:  That  the  Starr  Burying 
Ground  Association  of  Oroton  may  make  ap- 
plication In  accordance  with  the  provisions 
of  tKction  1871  of  the  General  Statutes  to 
take  and  may  take  such  portion  of  the  land 
now  held  or  owned  by  the  North  Lane  Ceme- 
tery Association  as  tbe  superior  court,  before 
which  said  application  shall  be  Qiade,  shall 
by  Its  own  Investigation  or  tferoagb  its  com- 
mittee find,  upon  proper  allegations  to  that 
effect  is  necessary  and  proper:  provided  that 
the  superior  court  before  which  such  applica- 
tion shall  be  made  shall  find,  by  Its  own  In- 
vestigation or  through  its  committee,  that 
tbe  North  Lane  Cemetery  Association  was 
organized  with  intent  to  prevent  tbe  Starr 
Burying  Ground  Association  from  securing 
an  enlargement  of  its  limits  under  the  provi- 
sions of  section  1871  of  tbe  General  Statutes, 
and  tluit  said  North  Lane  Cemetery  Associa- 
tion was  not  organized  for  the  purpose  of 
carrying  out  the  declared  purposes  of  Its  or- 
ganization." 13  Bp.  Laws,  p.  321.  The  plain- 
tiff, l)elng  unable  to  agree  with  the  defendant 
as  to  tbe  purchase  of  the  land  required, 
brought  this  application  to  tbe  superior  court, 
alleging)  among  other  things,  that  tbe  plaln- 
tifTa  burying  groiind  la  maintained  as  a  pub- 
lic burial  ground,  and  asking  tbe  condemna- 
tion of  the  land  described  for  the  enlarge- 
ment of  that  burial  ground  and  for  the  uses 
of  a  public  burying  ground.  Tbe  defendant 
filed  a  demurrer  to  the  application,  which 
was  overruled  by  the  court.  The  defendant 
then  answered,  admitting  the  ownership  of 
tbe  land  described,  and  denying  tbe  other 
material  allegations  of  tbe  application;  and 
also  alleging  that  the  defendant  is  a  cetpetery 
association  and.  since  June  1,  1888,  has  been 


the  owner  of  a  public  cemetery;  that  the  land 
mentioned  Is  now  held  and  appropriated  by 
the  defendant  to  the  uses  of  a  public  ceme- 
tery, and  better  serves  this  public  use.  while 
in  the  posaesalon  of  the  defendant  than  It 
would  if  controlled  by  tbe  plaintiff.  These 
allegations  were  denied  by  the  plaintiff.  Tbe 
case  was  beard  and  detenoined  by  the  court, 
and  Judgment  rendered  for  condemnation 
of  the  land. 

The  defendant  claims  that  the  court  erred 
In  overruling  the  demurrer,  as  well  as  in 
overruling  various  claims  of  law  made  upon 
the  trial  and  In  tbe  admission  of  certain  tes- 
timony. 

The  burial  or  other  safe  disposition  of  tbe 
dead  is  a  necessity  essential  to  tbe  preser- 
vation of  tbe  bealth  of  the  living.  Tbe  pri- 
vate use  of  land  for  this  purpose  by  a  pri- 
vate corporation  may  be  of  public  conven- 
ience and  necessity,  as  that  term  is  some- 
times used,  although  not  strictly  a  public 
use  Justifying  condemnation  of  land  for  that 
purpose.  Application  of  St  Bernard  Ceme- 
tery Ass'n,  58  Conn.  81,  82,  10  AU.  514.  But 
where  land  la  appropriated  (or  a  burying 
ground  by  a  town  or  other  niimleipal  cor- 
poration, or  by  owners  of  the  land,  being  a 
voluntary  asaociatlDn  or  private  corporation, 
and  the  land  so  appropriated  is  open,  under 
reasonable  regulations,  to  the  use  of  the  pub- 
lic for  the  burial  of  tbe  dead,  it  may  become 
«  public  burial  ground,  and  its  use  a  public 
use,  and  tbe  Legislature  may  lawfully  con- 
demn land  for  that  public  use.  Edwards  v. 
Stonington  Cemetery  Ass'n,  20  Conn.  468; 
Bvergreen  Cemetery  Ass'n  v.  New  Haven,  4S 
Conn.  234,  21  Am.  Bep.  643;  Bvergreen  Cem- 
etery Ass'n  V.  Beecher,  58  Conn.  551,  5  Atl. 
8SS.  Unless  in  certain  private  charters,  tbe 
state  has  not  seen  fit  to  antbodze  condemna- 
tion of  land  for  this  public  use,  except  in 
cases  where  tbe  land  is  needed  (or  tbe  en- 
largement of  an  existing  burying  ground. 

Land  held  and  used  for  a  public  use,  when 
needed  for  a  different  ia  inconsistent  public 
use,  may  be  condemned  for  tbe  latter  use; 
but  a  statute  authorldng  the  condemnation 
of  land  will  not  be  construed  as  applying  to 
land  already  devoted  to  public  use,  unless 
•ucb  application  is  clearly  covered  by  tbe 
statute.  Evergreen  Cemetery  Ass'n  v.  New 
Haven,  48  Conn.  234,  241,  21  Am.  Rep.  643. 
For  the  same  reason,  land  acquired  for  a 
public  uaet  when,  on  account  of  its  particular 
ownership.  It  does  not  at  all  or  effectually 
serve  that  use,  may  be  condemned  for  tbe 
same  public  use;  a  fortiori  is  this  true  when 
the  original  acquirement  for  public  use  Is 
one  In  form  only,  intended  to  prevent  the 
actual  appropriation  of  the  land  to  that  pub- 
lic use;  and  this  proposition  la  consistent 
with  tbe  proposition  that  a  condemnation  of 
land  actually  appropriated  to  and  fully  serv- 
ing a  public  use  for  tbe  same  use  by  a  dif- 
ferent owner  may  be  a  condemnation  only 
In  form,  and  in  reality  and  substance  a  mere 
compulsory  transfer  of  the  propettjt  ot  one 
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private  owner  to  another  private  owner,  anfl 
for  this  reason  may  exceed  tbe  limits  of  leg- 
islative power. 

It  follows,  therefore,  that  the  legislature, 
upon  the  facts  as  they  appear  In  the  record, 
may  lawfully  condemn  the  defendant's  land 
for  the  enlargement  of  the  plaintiff's  ceme- 
tery. The  question  is  one  of  authority.  Has 
the  Legislature  authorized  such  condemna- 
tion? 

This  proceeding  Is  In  pursuance  of  section 
1871,  Revision  1888,  and  the  special  act  of  1899 
(13  Sp.  Laws,  p.  321).  The  act  of  1899  spe- 
cifically authorizes  the  Starr  Burying  Gronnd 
Association  to  "take  such  portion  of  the  land 
now  held  or  owned  by  the  North  Lane  Ceme- 
tery Association"  as  the  court  shall,  by  its 
own  Investigation  or  through  Its  committee, 
find,'  upon  proper  allegations  to  that  effect, 
is  necessary  and  proper,  and  specifically  pro- 
vides that  the  application  to  the  court  to  take 
the  land  may  be  in  accordance  with  the  pro- 
visions of  section  1871  of  the  General  Stat- 
utes. Read  in  connection  with  the  existing 
law  referred  to  In  the  act,  we  think  the  act 
authorizes  the  plaintiff  to  take  for  the  en- 
largement of  its  cemetery  the  land  of  the  de- 
fendant for  public  use  as  a  public  burying 
ground,  and  prescribes  the  mode  of  proce- 
dure by  application  to  the  superior  court; 
authorizing  the  court,  by  Its  own  Investiga- 
tion, or  through  Its  committee,  to  determine 
the  questlonB  of  public  necessity  and  lust 
compensation.  Whether  or  not  section  1871, 
is  a  proceeding  brought  only  on  that  sec- 
tion, requires  the  court  to  refer,  in  the  first 
instance,  the  '  questions  of  public  necessity 
and  compensation  to  a  committee.  It  is  rea- 
sonably clear  that  in  this  proceeding,  spe- 
cially authorized  by  the  act  of  1899,  the  court 
may  determine  the  question  of  compensa- 
tion, as  well  as  that  of  public  necessity,  ei- 
ther by  Its  own  investigation  or  through  Its 
committee.  It  is  doubtless  true  that  the  Leg- 
islature authorized  this  special  condemnation 
through  this  special  proceeding  because  it 
thought  that  section  1871  did  not  authorize 
the  plaintiff  to  take  the  land  of  the  defend- 
ant, or  because  It  deemed  such  authority 
doubtful.  Possibly  this  opinion  may  not  be 
well  founded,  but  such  mistake,  If  It  be  one, 
is  not  material.  It  is  sufficient  that  the  Leg- 
islature has  decided  that  a  special  proceed- 
ing for  taking  this  particular  land  Is  neces- 
sary, and  prescribed  the  manner  of  proceed- 
ing. The  power  to  take  Is  not,  however,  ab- 
solute, but  dependent  upon  a  Judicial  find- 
ing that  the  land  authorized  to  be  taken  was 
not  tn  fact  acquired  by  the  defendant  for 
the  purpose  of  establishing  and  permanent- 
ly maintaining  a  burial  ground;  and  so  the 
court,  before  condemning  the  land,  is  re- 
quired to  find  that>the  defendant  association 
was  organized  to  prevent  an  enlargement  of 
the  plaintiff's  cemetery  under  existing  provi- 
sions of  law,  and  was  not  organized  for  the 
purpose  of  carrying  out  the  declared  pur- 
•oses  of  its  organization,  viz.,  establishing 


and  permanently  maintaining  a  cemetery  for 
the  burial  of  the  dead,  and  to  procure  land 
for  that  purpose.  Whether  or  not  the  Leg- 
islature might  Itself  have  finally  determined 
these  questions,  it  certainly  Is  allowable  and 
proper  to  limit  this  special  authority  to  take 
this  particular  land  by  such  a  condition. 

We  are  satisfied  that  the  act  of  1899,  in 
connection  with  section  1871,  authorized  the 
plaintiff  to  take  the  defendant's  land  men- 
tioned for  a  public  use,  and  prescribed  the 
mode  of  proceeding  for  Its  condemnation; 
that  the  mode  of  proceeding  prescribed  meets 
aU  constitutional  requirements  In  respect  to 
taking  land  for  public  use,  and  has  been  fol- 
lowed by  the  plaintiff  in  its  application,  and 
by  the  court  in  reaching  its  Judgment. 

The  defendant,  however,  claims  that,  as- 
suming the  act  of  1899  to  authorize  these 
proceedings,  the  Judgment  is  wrong,  because 
the  act  is  unconstitutional;  and  this  claim  is 
the  main  reason  specified  in  the  defendant's 
demurrer,  which,  the  trial  court  overruled. 
The  specifications  of  the  d«nurrer  are  insuf- 
ficient The  act  does  not  provide  for  a  for- 
feiture of  the  defendant's  corporate  fcait- 
chlse  and  •  distribution  of  its  property,  as 
claimed  by  the  defendant  It  simply  author- 
izes a  condemnation  of  the  defendant's  prop- 
erty for  a  public  use.  The  power  of  the  Leg- 
islature to  authorize,  by  a  special  act  the 
condemnation  of  particular  property  for  a 
particular  pnblie  use,  is  not  open  to  question. 
It  is  not  essential  to  the  validity  of  the  act 
that  the  person  who  conveyed  the  land  to  the 
defendant  should  be  made  a  party  to  the  pro- 
ceeding, as  if  he  still  owned  the  land.  The 
provisions  of  the  act  clearly  require  all  the 
steps  necessary  to  render  the  proceeding  for 
condemnation  due  process  of  law.  The  act 
does  not  authorize  the  taking  of  private  prop- 
erty for  private  use,  nor  is  it  invalid  merely 
because  it  takes  prop»ty  belonging  to  a  cem- 
etery association,  for  the  reasons  already 
given. 

The  application  was  not  demurrable  be- 
cause, in  alleging  the  necessity  for  taking  the 
land  and  the  desire  to  take  it  It  does  not 
specify  particular  corporate  votes  to  this  ef- 
fect 

In  the  reasons  of  appeal  the  defendant 
states  that  upon  trial  It  claimed  the  act  to  be 
invalid  as  violating  the  provisions  of  our  Dec- 
laration of  Rights  securing  equality  before 
the  law,  and  prohibiting  gratuities  or  monop- 
oliea  The  court  properly  overruled  thla 
claim.  Norwich  Gas  &  Electric  Co.  t.  Nor- 
wich, 76  Conn.  565,  57  Atl.  746. 

The  defendant  further  claimed  that  no  tf- 
fect  could  be  given  to  the  act  of  1899,  be- 
cause the  plaintiff  corporation  had  not  by 
vote  accepted  the  act  within  six  months  of 
its  parage,  as  provided  In  section  1911  of  the 
Revision  of  1888.  The  act  is  plainly  not  an 
amendment  to  a  charter,  within  the  opera- 
tion of  that  section.  If  it  were  material  for 
the  court  to  find  that  the  plaintiff  associa- 
tion was  orgfanlzed  for  the  purpose  of  main- 
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taining  a  public  burying  ground  for  public 
use,  that  purpose  was  sufficiently  Indicated 
in  tbe  plaintiff's  articles  of  association,  which 
declare  tbe  purpose  of  the  association  to  be 
the  care  and  maintenance  of  an  ancient  bury- 
ing ground,  and  of  enlargements  of  said 
ground  acquired  by  condemnation,  as  well 
as  by  purchase.  The  purpose  to  maintain  a 
burying  ground  acquired  by  condemnation 
necessarily  inTolves  the  purpose  to  maintain 
a  pnblic  burying  ground  for  public  use.  If 
it  were  material  for  the  court  to  find  that 
the  plaintiff  association  was  the  owner  of 
land  which  at  the  time  of  its  application  wa&' 
in  fact  devoted  to  the  public  use  of  a  public 
burying  ground,  the  court  has  found  this  fact, 
and  there  is  nothing  In  the  evidential  facts 
appearing  in  the  finding  which  necessarily 
makes  tills  conclusion  an  unlawful  one.  The 
court  has  found  all  the  facts  necessary  to 
support  its  judgment.  The  defendant  assigns 
errors  In  reaching  these  conclusions— some  of 
them  admittedly  of  minor  importance,  as  af- 
fecting questions  of  practice.  We  do  not 
tliink  any  of  these  claims  justify  further  dis- 
cussion. It  Is  sufficient  to  say  that  we  dis- 
cover notliing  in  the  finding  to  indicate  that, 
in  reaching  its  material  conclusions  of  fact, 
the  court  has  applied  any  erroneous  principle 
of  law,  or  that  the  evidential  facts  found  are 
necessarily  inconsistent  with  tbe  conclusions 
reached. 

There  remains  for  consideration  tbe  ques- 
tions of  evidence.  Upon  the  trial  the  wit- 
ness Hull  was  permitted,  against  the  objec- 
tions of  the  defendant,  to  testify  to  certain 
declarations  made  by  J.  J.  Ck>pp,  who  con- 
veyed the  land  in  question  to  the  defendant 
association,  and  who  was  its  secretary  and 
treasurer,  and  by  his  brother,  Belton  A. 
Copp,  president  of  tbe  defendaint  association, 
as  to  their  purpose  in  organizing  the  associa- 
tion; 7.  J.  and  B.  A.  Copp,  with  their  brother 
William  Copp,  being  the  only  persons  who 
organized  tbe  association  and  its  only  mem- 
bora  It  is  now  urged  that  the  purpose  or 
Intention  of  a  corporation  is  properly  shown 
by  its  charter  and  corporate  votes,  and  that 
an  admission  made  by  the  members  of  a 
corporation  in  respect  to  its  purpose  or  in- 
tention cannot  be  shown  in  a  suit  against  a 
corporation,  because  it  is  the  admission  of 
natural  persons,  not  parties  to  the  suit,  and 
not  of  the  entity  consisting  of  those  natural 
persons  which  Is  the  party.  This  distinction 
between  a  corporation  as  being  an  Impalpa- 
ble entity,  and  a  corporation  as  being  the 
living  persons  of  whom  it  conslstSf  Is  for 
many  purposes  a  substantial  distinction,  nec- 
essarily involved  in  tbe  creation  and  use  of 
corjMrations,  but  for  some  purposes  it  is 
not  only  a  fiction,  but  a  useless  and  unrea- 
sonable fiction;  and  it  Is  a  settled  principle 
that  in  certain  casea  where  the  fiction  can 
serve  no  purpose  bnt  to  accomplish  injus- 
tice, and  to  screen  the  corporation  from  the 
Jnst  consequences  of  Its  wrongs,  the  court 
will  not  permit  this  legal  fiction  to  prevail 


'  against  real  substance.  It  is  certainly  true^ 
as  a  general  proposition,  that  the  adraissions 
of  individuals,  affecting  the  interests  oic  a  cor^ 
poration  of  which  they  are  members,  cannot 
have  the  effect  of  an  admission  by  tbe  cor- 
poration. But  the  distinction  between  the 
interest  of  the  corporate  entity  and  that  of 
tbe  corporate  members  may  Income  a  diffi- 
cult one  to  draw  in  certain  kinds  of  corpora- 
tions, and  tUs  is  especially  tme  of  one  like 
tbe  defendant.  In  speaking  of  A  similar 
corporation,  we  have  said:  "It  is  impossi- 
ble to  separate  tbe  interest  of  tbe  individual 
members  in  such  a  corporation  as  this  from 
tbe  interest  of  the  corporation  itself."  Ed- 
wards V.  Stonington  Cemetery  Ass'n,  20 
Conn.  478.  If  this  evidence  were  material 
only  as  tending  to  show  a  corporate  purpose, 
we  are  not  prepared  to  say  that  the  admis- 
sion of  the  organizers  and  members  of  tbe 
corporation  as  to  their  purpose  In  organizing 
it  must  be  excluded  because  tbe  corporate 
entity  is  the  party  to  the  suit  It  is  not, 
however,  necessary  to  determine  this  ques- 
tion. The  testimony  was  material  and  ad- 
missible for  other  purposes  than  to  prove  a 
technical  corporate  intention.  This  proceed- 
ing is  one  to  condemn  a  particular  piece  of 
land  owned  by  the  defendant  association. 
It  is  immaterial  whether  the  defendant  is  a 
voluntary  association  or  a  corporation.  In 
either  case  the  Legislature  had  the  power, 
and  has  exercised  the  power,  to  authorize 
the  condemnation.  It  may  be  that,  under 
the  authority  given,  the  court  must  find  that 
the  land  is  not  in  fact  used  as  a  public 
burial  ground.  This  fact  the  court  has  prop- 
erly found,  but  the  authority  to  condemn  is 
limited  by  the  further,  and,  so  far  as  the 
power  of  the  Legislature  is  concerned,  un- 
necessary, condition  that  the  court  shall  sat- 
isfy itself  that  tbe  defendant  association 
was  organized  with  a  certain  intent,  and  was 
not  organized  for  a  certain  purpose.  The 
defendant  association  was  organized  as  a 
cemetery  association  when  its  articles  were 
signed  by  the  tliree  Copp  brothers.  The  in- 
tention and  purpose  the  court  has  to  find  Is 
that  involved  in  this  act  of  the  Copp  broth- 
ers. After'  this  '  association  was  organized, 
it  might  becom'e  incorporated  by  taking  the 
steps  prescribed  by  the  statute,  but  before 
such  incorporation  it  was  a  voluntary  ceme- 
tery association,  capable  of  carrying  out  its 
purposes  and  acquiring  property;  and  it  ap- 
pears by  tbe  record  that  the  land  in  question 
Was  conveyed  by  J.  J.  Copp  while  the  de- 
fendant was  a  voluntary  association,  and  be- 
fore it  became  a  corporation.  This  proceed- 
ing is  Instituted,  as  it  properly  may  be  under 
the  authority  given,  against  the  North  Lane 
Cemetery  Association,  as  a  voluntary  asso- 
ciation as  well  as  a  corp<mitlon.  For  the 
purposes  of  tbe  proceeding,  It  is  immate- 
rial whether  the  steps  necessary  to  consti- 
tute the  defendant  a  corporation  have  been 
properly  taken  or  not.  As  tending  to  prove 
that  tbe  North  Lane  Cemetery  Association, 
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wbetber  or  not  It  remained  a  Toltmtary  ao* 
aodatlon  or  subsequently  became  a  corpora- 
tion, °nras  organized  by  tbe  tbree  Gopp  brotli* 
era  witb  the  Intent  and  purpose  designated, 
the  declarations  of  each,  against  his  Interest, 
would  be  admissible  against  hlin  to  show  bis 
purpose  la  jolniiig  In  the  formation  of  tbe 
BBsociatlom.  The  objection  taken  to  the  re- 
ception of  these  declaratlonB  was  la  each  In- 
stance a  general  one.  It  "was  that  they  were 
not  admissible  at  all,  not  that  they  were  not 
admissible  as  against  any  of  the  parties  in 
Interest  other  than  tne  person  who  made 
tbem.  This  general  objection  waa  properly 
overruled. 

The  teiitiniony  of  tbe  witness  Hull  as  to 
his  negotiations  on  behalf  of  the  plaintiff 
with  the  i>reside(it,  secretary,  and  treasurer 
of  tbe  defendant  association  tor  tbe  purpose 
of  reaching  an  agreement  as  to  the  acQulre- 
meut  of  the  land  in  question  by  purchase 
was  properly  admitted. 

There  is  no  error  In  the  Judgment  of  the 
superior  conrt    Tbe  other  Judges  concurred. 

(77  Conn.  M) 

FANNINa  et  al.  r.  MAIN  et  aL 

(Supreme  Conrt  of  Errors  of  Ckumecticnt.    July 

1,  1904.) 

WnXS— OONSTBUCTION  —  BE8IDUABT    HTATB  — 

DISTBIBUTION— 8EPABATI0N    Of  TBUBT 

ru  N  D— IN  VESTMENT. 

1.  Where  a  will  bequeathed  to  testator's  wM- 
ow  the  income  of  a  certain  amount  of  money, 
and  directed  the  residue  of  the  estate  to  be 
invested  and  held  for  a  certain,  time  before  dis- 
tribution of  the  principal  and  accumulations  to 
bis  children,  it  was  proper  to  set  apart  a  spe- 
cial fund  for  the  widow,  and  make  a  separate 
iuTestment  of  it. 

2.  An  investment  of  it  in  a  savings  bank  waa 
proper. 

8.  Prior  to  1Mb  sq>arate  Investment,  the  wid- 
ow was  entitled  to  interest  on  the  amount  at 
the  average  rate  realized  on  all  the  invested 
personalty  in  the  hands  of  the  executors. 

4.  Prior  to  the  separate  investment,  the  execn- 
tors  were  entitled  to  no  extra  compensation  for 
managing  the  fund  devised  to  the  widow. 

fi.  Payments  of  interest  to  the  widow  in  ex- 
cess of  that  to  which  she  was  entitled  were 
voluntary,  and  could  not  be  recovered. 

6.  Testator,  by  his  will,  gave  tliree  of  faia 
dtildren  life  estates  in  several  profierties.  By 
a  subsequent  article  the  ezecntprs  were  directed 
to  manage  and  reinvest  the  residuary  estate. 
and  at  tbe  end  of  five  years  pay  one-third  of 
tbe  principal  and  the  accumulated  interest  to 
testator's  children,  or  the  heirs  of  such  as  were 
dead,  to  have  and  to  hold  the  same,  "to  them, 
their  heirs  and  assigns,  forever."  The  will  fur- 
ther provided  that  at  the  end  of  10  years  an- 
other third  portion  of  tbe  residuary  estate 
should  be  paid'  over  to  his  children  in  the  same 
manner,  and  at  the  end  of  15  years  the  balance 
of  the  residuary  estate.  Section  24  provided 
that  to  such  of  his  children  as  he  had  given 
specified  gifts  and  legacies  for  life  the  executor 
should  pay  only  the  rent  and  income  of  the 
respective  shares  for  life,  and  pay  the  residuum 
to  their  heirs  at  law.  H^d,  that  the  fee  in  the 
pro{«rty,  aa  originally  devised,  could  not  be  cat 
down  to  an  inferior  state  for  life  by  tbe  subse- 
quent dause. 

Case  Beserved  from  Superior  Court,  New 
Iiondon  Oonnty;  Balpb  Wheeler,  Judges 


Action  by  George  Fanning  and  others;  as 
executors  under  the  will  of  William  L.  Main, 
deoeaaed,  against  Julia  A.  Main  and  otben; 
for  a  oonstruction  of  tlie  will. 

Amos  A.  Browning,  for  plaintiff.  Wallace 
8.  Allis,  for  Chauncey  K.  Klchmond  and  oth- 
ers. Hndlai  A.  Hull,  for  Julia  A.  Main.  Her- 
bert W.  Bathbun,  for  Frances  A.  Rlcfamond 
and  others.  Jeremiab  J.  Desmond,  for  Julia 
Cromwell  and  otbeta. 


BALDWIN,  J.  The  testator,  who  died 
June  20,  1800,  left,  in  lien  of  dower,  to  bis 
widow  daring  her  widowhood,  "^e  interest 
and  income  of  three  thousand  dollars,"  and 
either  the  use  of  his  farm,  or,  at  her  election, 
"the  interest  or  income  of  fifteen  hundred  dol- 
lars," and  also  certain  otbese  property  out  and 
oat.  By  articles  6,  11,  and  14  of  the  wlU  life 
estates  in  certain  propertieB  were  given  re- 
spectively  to  tbree  of  bis  children,  I^eeds, 
Frances,  and  Horace.  Leeds  died  in  1895.  By 
article  19  tbe  executors  were  directed  to  hold, 
manage,  invest;  and  reinvest  tbe  residuary  es- 
tate, "collecting  tbe  rents,  interest,  income 
and  dividends  thereof,  whenever  due  and  pay- 
able capitalizing  the. same,  and  cansing  tbe 
whole  to  accumulate  thereby,  for  five  years 
from  and  after  the  end  of  one  year,  »ttee  my 
decease,  and  then  at  the  end  of  the  said  five 
years  I  order  and  direct  my  said  Executors 
to  pay  over  and  deliver  by  legal  instru- 
ments one  tliird  part  of  the  said  residuum  of 
any  estate,  and  accumulated  interest  thereon 
at  the  time,  to  my  children  and  to  tbe  hebs 
at  law  of  sacb  of  them  as  may  then  be  dead, 
their  parents'  equal  share  thereof— To  whom 
I  give,  devise  and  bequeath  the  same  and 
all  the  same.  To  Have  and  to  Hold  the  said 
one-third  of  the  said  residuum  of  my  estate 
and  its  accumulations  to  them  my  said  diO- 
dren  and  to  the  heirs  at  law  of  such  of  them 
as  may  be  dead.  To  them  their  Heirs  and  as- 
signs forever," 

Articles  20,  21,  32,  and  24  were  as  fol- 


"Twentieth:  At  the  end  of  the  said  five 
yean,  and  after  the  jmyment  and  delivery  of 
the  said  one  third  of  the  said  residnum  of  my 
estate  and  Its  accumulations  as  aforesaid  by 
my  said  Executors,  then  I  order  and  direct 
tbem  to  hold  and  manage,  that  part  of  the 
said  residunm.  of  my  estate  tiien  ha  their 
hands  and  possession,  with  Its  accumulations 
a*  hereinbefore  directed  for  five  years  more 
to  wit:— Until  ten  years  from  and.  after  the 
end  of  one  year  after  my  decease  and  then 
to  pay  over  and  deliver  by  proper  legal  in- 
struments, one-half  of  the  balance  of  the  said 
residuum  of  my  estate,  and  its  accumulated 
interest  at  the  time  in  their  hands  and  poe- 
sesslotn  to  my  chlldr^  and  to  the  heirs  at  law 
of  such  of  tbem  as  may  be  dead  at  the  time 
their  parents  share  tlicreof,  at  tbe  rate,  and 
in  prc^ortion  to  the  rMiiovmt  of  the  specific 
gifts  and  Legacies  at  nral  hereinbefore  given 
tbem.    To  whom  I  xlve  and  bequeath  the 
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mme  and  all  the  name:  Tft  Het*  and  to  H6M 
tbe  above  described  one  ball  of  the  balano* 
of  the  said  realdnnm  of  my  evtate  In  tbe 
aforesaid  proporttoaa  to  them  their  heirs  and 
aseigns  forever. 

"Twentjr-flrst;  At  the  end  of  the  said  ten. 
Tears  and  after  the  payaient  and  deliver? 
dt  the  first  two  Installments  from  tbe  said 
realdinim  of  my  estate  and  Its  accnmvlatcd 
Intorest  as  aforesaid  by  my  said  Executors, 
then  I  carder  and  direct  them  te  hold  waA  masr 
age  that  part  of  tbe  said  resldumn  Of  m7  es- 
tate then  In  their  hands  and  poaaceslon  and 
Its  accnmnlatlona  as  hereinbefore  directed 
for  five  more  years,  to-Trit:— natU  flfteeo 
years  from  amd  after  the  end  of  one  year  aftr 
er  my  decease^  and  then  to  pay  orer  and  de- 
liver  by  proper  legal  lastnunents  all  of  tbe 
remainder  of  the  said  retfdwun  of  my  a*- 
tate^  and  it8  acenmnlated  Interest  then  In 
tkelr  bands  and  possesion  to  my  ebUdren, 
and  to  the  heirs  at  laiv  at  audi  of  them  as 
may  be  dead  at  the  time  tbelr  paraits  sbara 
thereof  at  tbe  rate  and  in  proportion  to  tbe 
amomits  of  tlie  specific  gifts  and  legacies  at 
first  hereinbefore  given  tbeln.  To  irbom  I 
give  and  bequeath  tbe  same  and  all  the  same. 
To  Have  and  to  Hold  tbe  above  described 
remainder  of  tbe  said  residaum  of  my  ESstate 
in  the  aforesaid  proportlooA-to  tbem  their 
heirs  and  assigns  forever. 

"Twenty-second:  In  case  that  my  beloved 
wife  Mrs.  Jnlia  A.  Main  shall  snrvive  and 
oatlive  me  more  than  sixteen  years,  then 
and  In  that  case  I  order  and  direct  my  said 
IiKecntors  not  to  pay  over  and  deliver  tbe 
last  Installment  of  the  said  residuum  of  my 
Estate  until  six  months  after  tbe  decease  of 
■ay  said  wife." 

•rrwenty-fOTirtb:  To  such  of  my  children 
as  I  have  hereinbefore  given  tbelr  specific 
glfta  and  legades  for  life  only  «9  will  appear 
by  seetlcms  five,  eleven,  and  fourteen  of  this 
will.  I  order  arid  direct  my  said  terecutots  to 
allow  and  pay  to  tbem  and  eacb.  of  tbem, 
only  tbe  rents.  Interest  and  Income  of  their 
respective  shares  or  installments  of  the  said 
residuum  of  my  estate  for  life,  and  then  to 
pay  to  their  heirs  at  law  respectively  as  pro- 
vided and  directed  in  the  nineteenth,  twen- 
tieth, and  twenty-second  sections  of  this 
wUl." 

Tbe  widow  elected  to  take  tbe  Interest  and 
Income  of  $1,600,  instead  of  the  use  of  tbe 
farm.  Our  advice  is  asked  as  to  the  inter- 
est or  income  te  which  sbe  was  entitled  on 
tbfs  and  the  other  fmid  of  $8,000  after  July  1, 
1S9S.  She  has  since  been  paid  semiannually 
Interest  at  the  rate  of  4  per  cent,  a  yeaiv  In 
January,  1002,  the  foil  principal  amount  of 
$44SOO  was  invested  as  a  separate  account; 
for  her  benefit,  in  a  savings  bank,  and  since 
then  Interest  at  tbe  rate  of  4  per  cent.,  paid 
semiannually,  has  been  received  therefrom. 

It  w*s  proper  for  tbe  executors  to  set 
apart  in  January,  1002,  tbe  special  fund  of 
the  amount  of  94,500  for  tbe  benefit  of  the 
-widow  during  widowhood,  and  it  would  have 


beat  better  to  do  so  earlier.  They  Invested 
it  in  a  mode  pennitted  by  law.  From  that 
time  sbe  has  been  entitled  to  tbe  ost  Incoate 
fnm  tbe  fund  as  thas  inveated,  and  ao  OMce. 
Prom  July  1,  1886,  to  that  date,  aba  was 
entitled  to  tbe  Interest  on  $4,600  at  tbe  aver- 
age rate  realised  by  tbe  executors  from  tbe 
invested  personal  property  in  tbelr  posses- 
sion. This  having  been  in  excess  ot  4  par 
cent.,  it  is  their  duty  to  pay  her  tbe  balance. 
No  deduotioB  riMuld  be  made  from  this  bal- 
ance for  tbe  servlcea  of  tbe  ezecutora.  By 
article  16  they  were  conatltated  execaton 
under  tbe  express  "condition  tbat  tbey  will 
accept  tbe  appointment  and  settle  my  estate 
aeeerding  to  the  provlsiona  of  this  will,  for 
tbe  sum  of  one  hundred  and  fifty  doUars 
each."  Catil  January,  1902,  tbey  retained 
tblB  $4,600  as  an  nnsevered  port  eC  an  unset- 
tled estate^  and  as  against  the  widow  ceuid 
aak  for  no  .compensation  beytpd  tbe  sums 
fixed  by  the  testator.  Up  to  July  1.  1896, 
they  paid  her  interast  ob  $4,600  at  tbe  rate 
of  6  per  cent  a  year.  Some  of  tbe  residuary 
legatees  suggest  tbat  this  was  too  much,  and 
therefore  that  she  should  be  paid  nothing 
more  on  account  of  tbe  interest  since  ac- 
crued. Whatever  sbe  has  already  received 
was  paid  to  her  voluntarily,  and  with  full 
knowledge  of  all  the  facts  bearing  upon  her 
claim.  It  could  not  be  recovered  back,  nor 
cv>  iu>7  claim  of  set-off  be  based  upon  It 

Our  advice  is  further  asked  as  to  whether 
shares  In  the  residuum  are  devised  and  be- 
queathed to  the  testator's  daughter  Frances 
and  son  Horace  for  life  or  absolutely.  Arti- 
cle 19,  standing  alone,  clearly  gave  eacb  of 
tbem,  rix  years  after  tbe  testator's  decease, 
an  absolute  share  in  one-tbiid  part  of  tbe 
residuum.  Article  24  directs  tiie  executors 
*^  allow  and  pay  to  them  and  eacb  of  tbem 
only  the  rents.  Interest  and  Income  of  their 
respective  shares  or  Installmeats  of  the  said 
residuum  of  my  estate  for  life."  It  will  be 
observed  that  these  shares  are  described  as 
"theirs."  Mo  words  of  revocation  are  used 
as  respects  tbe  fe»«imple  given  them  by  ar- 
ticle 19.  Tbat  remains  tbe  only  estate  with 
which  they  are  invested  by  tbe  will.  No  ex- 
press gift  of  the  principal  is  made  in  article 

24  to  tbelr  heirs.  There  is  only  a  d^ection 
to  pay.  It  is  a  sound  rule  of  coastruction 
tbat  an  express  and  positive  devise  in  fee 
cannot  be  cut  down  to  an  inferior  estate  by 
a  subsequent  clause  in  tbe  will,  unless  that 
be  equally  express  and  positive.  A  mere 
implication  is  not  enough.  Trustees  of 
Methodist  Church  v.  Harris,  62  Conn.  93,  94, 

25  Atl.  456;  Mansfield  v.  Sbeltcm,  67  Ck>nn. 
890,  394,  36  AU.  271,  62  Am.  St  B^.  286. 
The  terms  of  article  24  are  consistent  with 
tbe  supposition  that  the  testator  Intended  to 
leave  these  children  Invested  with  the  same 
estate  which  be  had  given  them  by  article 
19,  and  desired  only  to  qontrol  their  enjoy- 
ment and  disposition  of  It  by  leaving  the 
property  in  tbe  bands  of  his  executors  for 
their  benefit  during  tbelr  lives,  and  sending 
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It  upon  their  decease  to  their  heirs  at  law/ 
Thl&  was  to  impose  conditions  repugnant  to 
the  estate,  and  in  such  cases  the  estate 
stands  and  the  conditionB  fall.  An  estate 
in  fee  simple,  once  fully  given,  cannot  be 
withheld  from  the  owner  by  the  interposition 
of  a  naked  trust;  nor  can  his  Jus  disponendl 
be  abridged  by  a  direction  to  the  trustees  to 
pay  the  fund  upon  his  death  to  another. 
Frances  and  Horace  therefore  each  took  an 
absolute  estate  in  their  shares  of  the  resid- 
uum in  the  partial  distribution  made  In  1896 
and  1901.  Should  either  of  them  live  until. 
16  years  after  the  death  of  the  testator,  he 
will,  for  like  reasons,  take  an  absolute  estate: 
in  the  share  of  the  remainder  of  the  resid- 
uum to  be  set  apart  on  his  account. 

The  superior  court  is  adyised  to  render  a- 
judgment  in  conformity  to  this  opinion.  No 
costs  will  be  taxed  in  this  court  for  or 
against  any  party.  The  other  Judges  con>- 
curred. 


(209  Pa.  274) 

COMMONWEALTH   T. 


MITCHKA. 


(Supreme  (3oart  of  Pennsylvania.     May  23, 

1904.) 

HOiaCIDE— SELF-nEFKNSEl— iNSTRucnons. 

1.  To  justify  killing  in  self-defense,  it  it 
necessary  that  there  should  have  been  no  other 
means  of  escape  for  accused. 

2.  Where,  on  trial  for  murder,  defendant  de- 
nies the  killing,  and  attempts  to  establish  an 
alibi,  instructions  as  co  self-defense  are  proper- 
ly refused. 

Appeal  from  Court  of  Oyer  and  Terminer^ 
Luzerne  County. 

One  Mltchka  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
DEAN,  FELL,  MESTBEZAT,  and  POT- 
TEB,  JJ. 

P.  A.  O'Boyle  and  M.  N.  Donnelly,  for  ap- 
pellant B.  B.  Jones,  for  the  ciommon- 
wealth. 

FEB  CUBIAM.  As  the  defense  was  a 
total  denial  of  the  killing,  based  on  the  claim 
of  an  alibi,  the  points  in  regard  to  self-de- 
fense were  Irrelevant.  But,  in  any  view, 
even  If  the  jury  should  find,  as  they  did; 
against  the  alibi,  and  that  the  prisoner  was 
there  and  did  the  killing,  the  points  were 
properly  answered.  The  first  point  and  tbd 
answer  of  the  coiirt  cover  substantially  th6 
whole  alleged  error,  and  are  follows:  "That, 
whoever  did  the  killing  on  the  night  in  ques- 
tion, it  was  not  necessary  that  he  be  In  actu- 
al Imminent  peril  of  life  or  of  great  bodily 
barm  before  he  may  slay  his  assailant.  It 
Is  sufficient  If  in  good  faith  he  has  a  rea- 
sonable belief,  founded  on  facts  as  they  ap- 
pear to  him  at  the  time,  that  he  is  in  such 
imminent  peril,  even  though  It  should  after- 
wards appear  that  he  was  mistaken.  The 
law  will  not  hold  a  itaan  to  absolute  correct- 

f  L  Bm  Homicide,  vol.  26,  Cent.  Dig.  i  166. 


ness  of  judgment  under  crach  trying  circum- 
stances."    To    this    the    court    answered: 
"Q?here  is  one  very  essential  ingredient  tiiat. 
is  omitted  from  this  point,  and  liiat  is  tba^t, 
he  had  no  other  means  of  escape,  which  the. 
Supreme  Court  has  said  la  necessary  to  jus- 
tify the  affirmation  of  a  point  couched  in. 
these  worda;  and  therefore  it  is  negatived.". 
This  was  in  entire  accord  with  our  cases. 
See  Com.  v.  Drum,  68  Pa.  9,  and  Com.  v. 
Breyessee,  160  Pa.  451,  28  Ati.  824,  40  Am. 
St  Bep.  729.    In  the  present  case,  one  wit- 
ness—the man  Bums,  at  whom  the  shot  was 
apparently  fired— had  testified  that  he  had 
told  the  man  who  fired  the  shot  whoever  be 
was  (but  identifying  the  prisoner)  to  "go  on 
about  his  business."    The  latter  then  pulled 
a  weapon,  and  Bums,  seeing  the  weapon: 
shine,  afkd  thinking  it  was  a  stiletto,  nn: 
across  the  street  was  chased  by  the  man, 
and  fired  at  twice,  and  then  the  shots  were 
fired  Into  the  crowd,  and  McHugh  killed.-  In 
view  of  this  testimony  in  the  case,  it  was 
more  than  ordinarily  material  that  any  state- 
ment to  the  jary  of  the  law  of  self-defense 
should   include   all   the   essential   elements, 
and  the  bare  affirmation  of  the  defendant's 
points  would  have  been  clear  error  asainst 
the  commonwealth. 
Judgment  affirmed. 


(20»  Pa.  xm 
GBEIS  r.  HAZARD  MFO.  GO. 
(Supreme  Court  of  Pennsylvania.     May  23, 
1904.) 

NEOUOENCK— OANOEBOUS   PBEinSES— COHTBIB-' 
irrOBY    NKGIiiaENCE. 

1.  Where  plaintiff,  aa  a  driver  for  certain 
lumber  dealers,  was  directed  to  deliver  a  load 
to  defendant,  and  did  not  go  into  the  building 
by  the  ordinary  entrance,  but  went  in  through 
a  door  at  which  goods  were  unloaded  from 
cars,  on  which  was  a  notice  forbidding  persons 
to  enter,  and  fell  through  an  unguarded  open 
space  in  the  floor,  he  could  not  recover  against 
the  ownws  of  the  building. 

Action  by  Jacob  Greis  against  the  Hazard 
Manufacturing  Company.  Judgment  for  de- 
fendant, and  plaintifr  appeals.     Affirmed. 

On  a  motion  for  a  new  trial  the  court  be- 
low filed  the  following  opinion: 

"On  January  2,  1901,  Jacob  Greis,  the 
plaintiff,  was  employed  as  a  driver  by  A. 
Ryman  &  Sons,  lumber  dealers  In  the  city  of 
WUkes-Barre.  On  January  2d  he  was  di- 
rected by  his  firm  to  deliver  a  load  of  lunt- 
ber  to  the  Ha/^ird  Manufacturing  Company, 
in  the  city  of  Wiikes-Barre.  He  left  the  yard 
of  his  employers,  and  proceeded  out  Lehigh 
street  to  Hazle  street  where  he  approached 
the  place  of  delivery  of  the  defendant  com- 
pany. Some  of  the  employes  of  the  defend- 
ant company,  who  were  engaged  in  remodel- 
ing the  buildings,  were  on  the  westerly  side 
of  Hazle  street  on  a  vacant  lot  on  the  oppo- 
site aide  of  the  street  from  the  premises  on 
which  the  buildings  of  the  defendant  were 
erected.    When  he  reached  the  defendant's 
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place  of  business,  be  met  a  man  hy  tbe  naoi^ 
f>t  Westfleld,  who  was  a  laborer  employed 
about  tbe  works  of  tbe  defendant  company. 
He  asked  Mr.  Westfield  wbere  tbe  foreman 
was,  and  Mr.  Westfield  told  him.  Grel8,'tibe 
plaintiff,  proceeded  from  B[azle  street  to  pass 
Into  tbe  defendant's  building.  This  entrance 
bad  upon  the  doors  notices  of  varioos  kinds, 
forbidding  persons  to  enter.  It  was  a  place 
pf  entrance  for  cars  that  were. shifted  from 
tbe  Pennsylvania  Railroad  tracks,  and  for 
'Vngona  hauling  the  product  manufactured 
npon  the  pranlsea,  which  was  wire.  At  tbe 
left,  after  tbe  entrance  bad  been  made,  there 
were  six  doors.  These  doors  were  three 
feet  and  eight  inches  above  the  level  of  the 
tracks  and  of  the  roadway.  They  were  slid- 
ing doors,  and  opened  Into  a  storeroom  of 
the  defendant  company  where  wire  was  kept 
]ln  stock.  The'  wire  was  admitted  and  re- 
moved from  these  doors  from  cars  and  from 
Vagons.  The  floor  of  tbe  storeroom,  which 
was  the  sill  of  the  door,  was  on  the  ordinary 
level  of  the  floor  of  a  freight  car,  or  the  bot- 
tom of  the  box  of  a  wagon.  Tbe  plaintiff 
found  the  third  door  entering  into  the  store- 
room open.  He  climbed  up  over  the  elevation 
of  three  feet  and  eight  Inches,  and  entered 
this  storeroom.  The  room  was  dark,  and, 
after  walking  ten  or  twelve  feet,  he  fell  into 
an  open  space  passing  to  a  lower  floor,  and 
was  quite  seriously  injured.  Tbe  open  space 
was  used  for  tbe  purpose  of  carrying  the 
product  mannfactured  upon  the  premises 
from  one  story  to  another.  Tbe  stairs  that 
be  was  in  search  of  were  located  beyond  tbe 
elevator  pit,  and  near  the  sb^  door.  All 
tUe  doors  had  the  same  elevation  above  tbe 
level  of  the  tracks  and  of  the  roadway, 
comely,  three  feet  and  eight  inches,  and 
they  all  entered  Into  the  storeroom.  At  the 
sixth  door  there  were  steps  leading  from  the 
bottom  of  the  tracks  and  of  the  roadway  into 
the  storeroom.  These  steps  were  visible 
from  tbe  entrance  on  Hazle  street  The  of- 
fice of  tbe  defendant  company  fronted  on 
Ross  street 

"At  the  close  of  the  testimony  In  the  case, 
we  gave  binding  Instructions  to  tbe  Jury  to 
find  in  favor  of  tbe  defendant  Tbe  plaintiff 
alleges  in  bis  argument  npon  this  motion 
that  such  Instruction  was  erroneous.  In  the 
statement  filed  by  tbe  plaintiff,  bis  cause  of 
action  is  alleged  as  follows:  That  while  the 
said  plaintiff  was  proceeding  through  and 
over  the  usual  and  ordinary  passage  or  way 
'leading  to  safd  stairway  on  tbe  first  floor 
of  tbe  said  building,  with  which  he  was  un- 
acquainted, and  whilst  using  dne  care  and 
caution  in  walking  thereto,  be  was  precipi- 
tated and  fell  through  an  elevator  opening 
or  well  in  said  floor,  which  was  unfenced 
and  nngnarded,  to  tbe  basement  or  cdlar 
floor  of  tbe  said  building,  several  feet  be- 
low. 

"If  the  tetrtimony  given  In  tbe  trial  of  tbe 
case  bad  shown  that  tbe  place  where  the 
plaintiff  entered  was  the  usual  and  ordinary 


passage  or  way  leading  to  aald  stairway  on 
tbe  first  floor  of  the  said  building,  tben  there 
would  be  a  question  of  fact  as  to  whether 
negligence  had  been  committed  by  the  de- 
fendant in  not  keeping  the  elevator  evening 
o>  well  giiarded  and  protected,  so  that  per- 
sons who  were  rightfully  there  might  not 
be  injured  from  falling  into  the  sama  There 
was  no  such  testimony  in  the  case.  There 
was  testimony  that  the  employes  of  the  de- 
fendant company  used  these  doors  for  th« 
purpose  of  loading  and  unloading  wire  from 
ears  and  wagons,  but  no  testimony  that  it 
was  the  nsnal  and  ordinary  way  leading 
&om  the  Hazle  street  doors  to  the  stairway 
iB  tbe  wireroom  near  to  tbe  sixth  door,  lead- 
ing from  tbe  tracks  and  wagon  entrance. 

"In  tbe  case  cited  by  tbe  plaintiff,  ^cKee 
T.  Bidwell,  74  Pa.  218,  there  was  testimony 
of  three  witnesses  that  the  way  that  the 
pbiintifl  in  that  case  traveled  was  a  thor- 
oughfare; that  it  had  been  traveled  by  the 
plaintiff  In  passing  to  the  ofiioe  before  tbe 
time  of  the  accident,  and  that  It  bad  been 
traveled  by  other  persons  upon  like  errands 
to  the  <^ce;  that  no  objection  bad  ever  been 
raised  by  tbe  defendant  or  bis  representa- 
tives to  such  entrance.  There  was  no  testl- 
mony  of  this  kind  In  the  case  at  bar.  . 

"We  held  that  tbe  testimony  failed  to 
show  negligence  on  the  part  of  the  defend- 
ant but  It  went  further,  by  showing  that  the 
defendant  bad  exercised  ordinary  care 
against  the  entrance  of  persons  through  the 
doors  that  the  plaintiff  entered  upon  the  de- 
fendant's premises.  Baran  v.  Reading  Iron 
Co.,  202  Fa.  274,  61  Ati.  979. 

"A  party  cannot  recover  damages  for  an  In- 
jury which  by  tbe  exercise  of  reasonable  care 
he  might  have  avoided.  Negllgenoe  la  ordi- 
narily for  tbe  Jury,  but  when  tbe  facts  are 
uncontroverted,  their  legal  effect  is  for  the 
court  D,  I«.  &  W.  Railroad  Co.  v.  Cadow, 
120  Pa.  559,  14  Atl.  450,  6  Am.  St  Rep.  780. 
Wbere  there  Is  no  conflict  of  testimony,  and 
either  the  standard  of  individual  duty  has 
been  Judicially  determined,  or  the  rights  of 
the  owners  of  tbe  property  have  been  Judi- 
cially defined,  the  decision  of  a  question  of 
negligence  affecting  individual  action  in  tbe 
one  case,  or  the  exercise  of  dominion  over 
property  In  the  other,  becomes  the  duty  of  a 
court.  Negligence  is  to  be  found  upon  evi- 
dence, and  is  not  to  be  presumed  from  tbe 
bare  fact  of  the  occurrence  of  an  accident  on 
a  defendant's  land.  OramUch  t.  Worst  86 
Pa.  74,  27  Am.  Rep.  «S4. 

"It  has  been  held  that  a  contractor  who 
hires  a  carpenter  to  do  the  furring  on  a  room 
Is  not  bound  to  maintain  artificial  lights  to 
prevent  tbe  carpenter  from  going  out  of  the 
regular  passageway  to  tbe  building,  and  will 
not  be  liable  if  he  wanders  In  the  darkness 
Of  the  bnlldlng  and  falls  through  unguarded 
openings.  Murphy  v.  Greeley,  146  Mass.  196, 
16  N.  B.  654.  An  action  cannot  be  maintain- 
ed against  a  city  for  an  Injury  sustained  from 
an  unguarded  pit  existing  near  to  an  ap< 
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proach  to  its  conrtlnouse.  Onnnlngbam  r.  81 
LonlB,  96  Mo.  53,  8  8.  W.  787.  And  a  mere 
licensee  must  avoid  patent  dangers,  at  his 
peril,  upon  premisear-Bucli  as  an  open  pit  not 
concealed  otherwise  than  by  darkness  Bear- 
don  Y.  Thompson,  149  Mass.  267,  21  N.  S. 
S<S.  Bee  note,  McAIpin  v.  Powell,  26  Am. 
Hep.  664.  It  has  heen  held  that,  whenever 
the  facts  are  ascertained,  the  rule  of  conduct, 
or,  In  other  words,  the  rule  of  law,  to  be  ap- 
plied. Is  to  be  determined  and  laid  down  by 
the  court,  and  Is  not  to  be  left  to  be  dtilned 
by  the  accidental  feelings  of  a  Jury.  •  •  • 
The  definition  of  negligence  and  the  deter- 
mination of  a  standard  of  duty  is  always  a 
matter  of  lew  for  the  court  In  case  of  dis- 
pute. It  fs,  of  course,  for  the  Jury  to  say 
whether  or  not  the  facts  come  within  the 
standard;  but  where  the  facts  are  dear,  and 
nothing  remains  but  the  definition  and  applU 
cation  to  them  of  the  rale  of  conduct,  the 
responsibility  is  upon  the  court  alone.  CJus- 
ter  r.  B.  &  O.  Railroad  Co.,  206  Fa.  629,  66 
Atl.  1180. 

"At  the  close  of  the  testimony,  we  were 
unable  to  find  that  it  anywhere  disclosed 
that,  as  8  resuh  of  the  defendant's  negli- 
gence,  the  plaintiff  was  injured.  The  negli- 
gence alleged  was  that  the  plaintiff  entered 
the  usual  and  ordinary  passageway  leading 
to  the  stairway  on  the  first  floor  of  the  build- 
ing. The  testimony  did  not  sustain  this  al- 
legation, but  went  further,  and  made  it  dear' 
ly  apparent  that  the  pjace  of  entrance  by  th« 
pifllntifr  was  not  the  usual  and  ordinary  paa> 
sageway  leading  to  the  stairway.  From  a 
further  and  more  careful  consideration  of  the 
testimony,  and  an  examination  of  the  rales 
applicable,  we  must  deny  this  motion." 

Argued  before  MITCHELLi,  C.  J.,  aat 
DEAN,  FWT.T.,  MESTREZAT,  and  POTTER, 
JJ. 

John  McOahren  and  Frank  A.  McGnigan, 
for  appullant  Henry  A.  Fuller  and  John  T. 
Lenahan,  for  appellee. 

PER  OCRIAM,  The  Judpnent  Is  afilrmed 
on  the  opinion  of  the  court  below  refusing 
a  new  trial. 

(20t  Pk.  at) 

CURRT  T.  EIIIB  OITT. 

(Supreme  Court  of  Pennsylvania.     May  23, 
1904.) 

UUNICIPAI.  COBFOBATIons— DBrSCnVX  BTSEBTi. 

1.  When  A  girl  riding  on  a  bicycle  fell  from 
a  depression  caused  b;  a  sinking  of  the  founda- 
tion of  tbe  asphalt  pavement,  and  the  defect 
waa  not  noticeable,  as  the  surface  was  not  bro- 
ken, and  she  had  no  knowledge  of  tbe  condi- 
tion of  the  pavement,  she  was  entitled  to  recov* 
er  for  the  injuries  Deceived. 

Appeal  from  C!ourt  of  Common  Pleas,  Erie 
County. 

Action  by  Stella  Curry,  by  her  next  friend, 
Sarah  Curry,  and  by  Sarah  Curry  In  her  own 
right,  against  the  city  of  Erie.     Judgment 


for  plaintUt.    Defendattt  appeals.    Afllrnaed. 

Shortly  after  1  o'clock  in  the  afternoon, 
plaintiff,  while  riding  her  bicycle,  was 
thrown  from  her  wheel  by  a  depression  in 
an  asphalt  pavement,  caused  by  the  sabsld- 
ence  of  the  foundation  so  that  the  surface  of 
the  aq>halt  had  sunk,  but  was  not  broken. 
There  was  evidence  that  tbe  defect  was  not 
Botlceabte  until  the  rider  came  near  to  ft^ 
Plaintiff  had  no  knowledge  of  the  defect. 
Verdict  and  Judgment  for  plaintiff  for  $3,308. 

Argued  before  MITCHELti,  C.  J.,  and 
DEAN,  BROWN,  BfBSTRES^T.  and 
THOMPSON,  JJ. 

William  O.  Crosby,  City  Sol.,  for  appel- 
lant   T.  A.  Lamb  and  J.  W.  Sprout,  for  a^ 

pellee. 

PER  CURIAM.  The  only  question  In  this 
case  Is  on  the  contributory  negligence  of 
tbe  plaintiff  in  riding  her  bicycle  Into  a  bole 
in  the  street  without  properly  looking  where 
she  was  going.  But  though  called  by  most 
of  the  witnesses  a  hole,  the  defect  was  rather 
a  depression  caused  by  the  subsidence  of  tbe 
foundation  so  that  the  surface  of  the  asphalt 
liad  sunk,  but  was  not  broken,  and  tbere 
was  testimony  that  the  defect  was  not  no- 
ticeable until  the  rider  came  near  it  Under 
auch  circumstances  the  question  of  negU- 
l^nce  was  for  the  Jury. 

Judgment  affirmed. 


(MS  Pa.  ZED 

GUNDAKBB  et  aL  t.  BHRGOTT. 

(Supreme  Court  «f  Pennsylvania.     May  23, 
1904.) 

AFPXAI/— BKTIEW— IrNDinOS  IN   EQUIIT. 

1.  Findings  in  equity  on  a  bill  for  an  aoeoant- 
inf  will  not  be  disturbed  when  supported  by  tbe 
evidence,  in  the  absence  of  manifest  error. 

2.  Where  the  court,  on  a  bearing  in  equity,  in 
addition  to  the  testimony  against  a  responsive 
answer,  finds  corroborative  circumstances,  it 
sustains  a  decree  for  piaintlS. 

Appeal  from  Court  of  Ciommon  Pleas, 
Crawford  County. 

Bill  by  Andrew  M.  Oundaker  and  Frank 
Ehrgott  against  Jacob  Ehrgott  From  a  de- 
cree for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Argued  before  MITCHELL,  G.  J.,  and 
DEAN,  BHOWN,  MESTREZAT,  and  THOMP- 
SON. JJ. 

Thomas  Roddy,  O.  F.  Davenport  and  Otto 
Kohler,  for  appelant  George  W.  Haddna, 
H.  J.  Humes,  m.  Lowry  Humes,  Frank  P. 
Etay,  B.  W.  McArthur,  and  John  a  McClin- 
tock,  for  appellees. 

PER  CURIAM.  TlM  qaestloBB  raised  are 
questions  of  fact  on  which  we  have  not  been 
convinced  that  the  court  below  was  in  error. 
The  only  question  that  con  properly  be  call- 
ed one  of  law  was  upon  the  weight  of  a  re- 
sponsive answer  in  equity,  but  u  the  court 
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fonnd  corrotmratlve  drcnmBtuicM  In  addi- 
tion to  the  testlmoay  against  tbe  answer,  we 
■ee  BO  error  In  that  req;>ect 
Decree  aOnied. 


(in  Pa.nt) 

ALXOONA    BELT   LINB   BT.   RT.   OO.   V. 
CITX  PASS.  RT.  CX>. 

(Sapreme  Court  of  Pennsylvania.     Majr  28, 
1904.) 

RraXET  KAILWATS— I.OCATIOII  OT  BOUTS. 

1.  Where  an  act  under  which  a  street  railway 
company  incorporated  proTides  that  it  shall 
have  a  oontinuoos  route,  and  it  locates  a  portion 
of  it  on  a. street  already  occupied  by  tbe  tracks 
of  another  company,  in  constant  use,  over 
which  tracks  it  has  no  right  to  run,  it  has  no 
continoons  route,  within  0»  provision  of  its 
charter. 

Appeal  from  Conrt  of  Common  Pleas,  Blair 
County. 

Action  by  the  Altoona  Belt  Line  Street 
Railway  Company  against  the  City  Passen- 
ger Railway  Company.  From  a  decree  dis- 
missing tlie  bill,  plaintiff  appeals.    Affirmed. 

Argned  before  MITCHELL,  C.  J.,  and 
DBAN,  BROWN,  POTXBB,  and  THOMP- 
SON. JJ. 

W.  H.  Sponsler  and  A.  V.  Dively,  for  ap- 
pelhint.  Silas  W.  Pettit;  A.  J.  Riley,  and  D. 
J.  Neff,  tor  appellee; 

BROWN,  jr.  When  the  Altoona  Belt  Line 
Street  Railway  Company  applied  for  Its 
charter,  issued  to  it  on  June  19,  1901,  a  pcv- 
tion  of  Its  proposed  route  was  over  certain 
streets  on  which  the  City  Passenger  Railway 
Company  of  Altoona  had  laid  Its  tracks,  and 
they  were  "In  constant  dally  use  for  the 
transportation  of  passengers."  The  charter 
of  the  appellant  gave  it  no  power  to  occupy 
in  the  construction  of  Its  railway  the  streets 
already  occupied  and  nsed  by  the  appellee. 
A  charter  assuming  to  confer  such  power 
would  be  nugatory,  for  it  would  be  "In  hos- 
tility with  the  law  of  its  creation."  Home- 
stead Street  Railway  Co.  v.  Pittsburg  & 
Homestead  Electric  Street  Railway  Co.,  les 
Pa.  162.  30  Atl.  950,  27  L.  R.  A.  863.  That 
law  authorised  a  charter  for  tbe  construc- 
tion of  a  street  railway  only  on  streets  and 
liigfaways  "upon  which  no  track  is  laid,  im- 
der  any  existing  charter,  and  in  constant 
daily  use  for  the  transportation  of  passen- 
gers at  the  time  of  the  application  by  anoth- 
er company  for  a  charter  to  use  such  street." 

If  the  appellant  cannot  construct  Its  rail- 
way on  the  street  occupied  by  the  appellee 
at  the  time  its  charter  was  Issued,  neither 
can  it  use  the  tracks  of  the  latter  on  tiiose 
streets,  for,  although  the  Legislature  under- 
took to  confer  such  power  upon  a  subse- 
quently incorporated  street  railway  company, 
we  IwTe  held  that  It  cannot  be  exercised,  as 
tlie  legisIatloD  granting  it  is  riolatlve  of 
the  Oonstitntlon.  Philadelphia,  Morton  ft 
Swarthmore  Street  Railway  Company's  Peti- 


tion, 208  Pa.  864,  B8  Atl.  IBl,  and  Commdn- 
wealth  ex  rel.  t.  Uwchlan  Street  Railway 
Company,  203  Pa.  808,  53  Att.  613. 

TlM  requirement  of  the  act  under  wlilch  tbe 
appellant  was  incorporated  is  that  it  shall 
have  a  continuous  route.  This  Is  Impossi- 
ble, became  U  adopted  as  part  of  its  oon- 
tinuons  route,  recited  In  the  application  for 
Its  charter,  certain  streets  upon  which  It  can 
neither  construct  Its  railway,  nor  mn  Its  cars 
orver  the  tracks  already  laid.  As  it  cannot, 
then,  construct  or  operate  the  whole  of  its 
chart»  route,  the  constmctlon  or  operation 
of  any  portion  of  It  would  be  without  war- 
rant of  law.  Hannum  r.  Media,  Mlddletown, 
Aston  -A  Chester  Blectrlc  Railway  Ca,  200 
Pa.  44.  49  Atl.  780.  It  is  therefore  manifest 
that  tbe  appellee  is  not  interfering,  and  will 
not  Interfere,  with  any  right  possessed  by 
tiie  appellant,  and  the  bill  ought  to  hare  been 
dismissed. 

Decree  afBrmed  at  appellantfs  costa. 

(MS  Pa.  04) 
LANINO  «t  aL  T.  DARLING  et  aL 
(Suprtme  Court  of  Pennsylvania.     May  28, 
1004.) 

AYIOBHKTS— TBUBF— KVIDENOK    TO    BSTABUBH. 

1.  In  an  action  to  establish  a  trust  in  land 
alleged  to  have  been  pijircbaaed  by  plaintiflb' 
attorney  at  tax  sale,  evidence  held  to  sustain 
finding  that  he  did  not  act  as  trustee  for  them 
in  maMng  the  purchase. 

Appeal  from  Court  of  Common  Pleas;  Lu- 
aeme  Cbunty. 

Bill  by  John  Lanlng  and  others  against 
Thomas  Darting  and  others.  From  a  decree 
dismissing  the  bill,  plaintiffs  appeal.  Af- 
Urmed. 

Argued  before  MITCHELL,  O.  J.,  and 
DEAN.  FELL,  ME2TREZAT.  and  POT- 
TER. JJ. 

M.  J.  Mnlball  and  W.  L.  Raeder,  for  ap- 
pellants.   Thomas  Darling,  for  appellees. 

PER  CURIAM.  The  bill  to  bare  a  trast 
declared  as  to  the  land  In  controvensy  char- 
ged that  Hollenback  and  Urqnhart  were  own- 
ers in  common,  who  died  seised,  and  their 
heirs,  desiring  partition,  "secured  tbe  serr- 
Ices"  of  Darling  as  attorney  for  that  pur- 
pose; that  he  advised  letting  the  land  be 
sold  for  taxes;  that  it  was  so  sold  in  1881 
to  Darling  as  purchase:  in  trust,  and  in  Jan- 
uary, 1882,  he  conveyed  one  half  to  the  heirs 
of  Urquhart  In  accordance  with  the  trust 
This  bUl  was  filed  In  November,  1902,  by  tbe 
heirs  of  Hollenback  to  have  a  trust  declared 
in  their  favor  as  to  the  other  half  of  the 
land.  There  was  a  reH>onslTe  answer  deny- 
ing any  trust  relation.  The  learned  Judge 
below  found  as  facts  tbat  the  land  had  been 
owned  in  common  by  Hollenback  and  Urqn- 
hart, but  they  had  not  died  seised,  as  in 
1866  they  had  conveyed  It  by  articles  of 
agreement  to  one  Moore;  that,  the  purchase 
money  not  having  been  pcdd,  the  executors 
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of  TJrquhart  and  HoHenback  (Barling  being 
one  of  the  latter)  bad  In  1870  brought  eject- 
ment to  enforce  payment,  but  the  result  of 
the  suit  did  not  appear;  that  In  1876  the 
treasurer  of  Lujserne  county  had  conyeyed 
the  land  to  the  county  commissioners,  de- 
scribing it  as  unseated  land  surveyed  to 
James  Wlthey,  a  predecessor  In  title  to  Hol- 
lenback  and  Urquhart,  and  sold  for  taxes 
under  the  act  of  March  13,  1815;  that  the 
county  commissioners  in  1881  sold  the  land 
at  public  tax  sale  to  Darling;  that  In  1882 
Darling  had  conveyed  approximate!;  one-half 
the  land,  by  four  separate  deeds,  to  four 
heirs  of  Urquhart;  .that  Darling  at  the  time 
of  his  purchase  and  up  to  the  date  of  his 
death  was  an  executor  of  the  will  of  HoHen- 
back, and  acted  as  attorney  for  his  estate^ 
but  th^e  was  no  evidence  that  be  was  em- 
ployed by  or  acted  as  attorney  for  the  Hoi- 
lenback  heirs,  apart  from  their  interest  in 
the  said  estate;  that  Darling  died  In  1880; 
and  that  no  trust  relation  to  this  land  ~vras 
admitted  by  him  in  his  lifetime,  or  asserted 
by  the  HoHenback  heirs  until  the  filing  of 
this  bill,  in  1902.  The  Judge  refused  to  find 
that  in  1881,  or  prior  thereto,  the  heirs  of 
HoHenback  and  Urquhart  secured  the  serv- 
ices of  Darling  for  the  purpose  of  effecting 
a  division  of  the  land  in  question  among 
them,  or  that  the  land  was  allowed  to  be 
sold  for  taxes  in  pursuance  of  bis  advice,  or 
that  the  conveyances  to  the  Urquhart  heirs 
were  made  in  the  execution  of  a  trust,  or 
even  in  the  performance  of  a  promise,  in 
which  the  HoHenback  heirs  were  in  any  way 
Interested,  or  that  the  conveyances  to  the 
Urquhart  heirs  were  made  to  them  as  such, 
or  were  made  with  the  knowledge  and  con- 
sent of  the  HoHenback  heirs.  "These  find- 
ings," he  said,  "are  not  made,  because  the 
evidence  Is  not,  in  our  opinion,  suflSdeut,  ei- 
ther in  quality  or  quantity,  to  warrant 
them." 

Adverting  to  the  fact  that  It  did  not  ap- 
pear in  evidence  (although  the  fact  should  be 
peculiarly  within  the  knowledge  of  the  prin- 
cipal witness)  that  Darling  ever  received  any 
compensation  for  his  services  In  this  matter, 
unless  his  purchase  in  his  own  name  and 
retention  of  the  remainder  of  the  tract  may 
have  been  deemed  an  equivalent  therefor,  the 
judge  said:  "In  view  of  the  fact  that  he 
apparently  bought  for  himself  as  the  highest 
bidder  at  an  open  public  sale,  and  held  under 
a  recorded  title,  regular  and  absolute  on  its 
face,  until  bis  death,  eight  years  later,  and 
that  his  devisees  have  so  held  ever  since, 
with  the  apparent  acquiescence  of  the  plaln- 
tlflFs  and  their  predecessors,  none  of  whom 
have  been  shown  to  have  been  under  legal 
disability— in  view  of  these  facts,  we  are  not 
prepared  to  say  'that  the  evidence  is  so  clear, 
precise,  and  convincing  as  to  satisfy  the  con- 
aclence  of  a  chancellor,  and  make  It  his  duty, 
in  a  proceeding  begun  approximately  twenty- 
one  years  after  the  acquisition  of  title,  to 
declare  that  title  subject  to  a  trust,  on  the 


theory  that  Mr.  DarHng  was  an  attorney  at 
law  representing  the  plaintiffs  or  their  pred- 
ecessors in  the  pgarcbase  of  tills  property  for 
them  at  tax  sale.  We  are  not  satisfied  by 
the  evidence  that  he  was  their  attorney  in 
this  matter."  These  findings,  which,  for  the 
sake  of  brevity,  we  have  thus  materially  con- 
densed, were  made  by  the  learned  Judge  be- 
low upon  full  and  deliberate  consideration 
of  the  whole  evidence,  which  amply  spstains 
them.  The  assignments  of  error  are  mainly 
to  the  findings  of  fact,  and  we  have  not  been 
convinced  that  any  of  them  are  sound.  The 
assignments  of  errors  of  law  are  to  the  re- 
fusal to  afilrm  points  which,  however  correct 
as  legal  propositions,  had  no  relevancy  to  tbe 
facts  as  found  by  the  court. 
Decree  affirm^ 


In  re  MARTIN. 
MATES'  APPBAIi. 


(20^  Pa.  »6) 


(Supreme  Oourt  of  Pennsylvania.     May  28; 
1904.) 

ItlSB     IN8PKCTOB— BEMOVAl/— qtJO      W1.RKA.HTO. 

1.  Act  June  8,  1901  (P.  L.  535),  relating  to 
tbe  removal  of  mine  inspectors  for  negligenee 
or  Incompetency,  does  not  authorize  the  bring- 
ing of  a  petition  for  the  removal  of  a  mine 
inspector  because  of  his  ineligibility  for  the 
appointment,  or  want  of  confidence  on  the  part 
of  the  miners. 

2.  Ineligibility  for  an  appointment  as  mine 
inspector,  or  want  of  jurisdiction  to  appoint, 
are  grounds  for  ouster  on  petition  in  quo  war- 
ranto, but  not  for  removal  on  petition  under 
Act  June  8.  1901  (P.  Ii.  535). 

Appeal  from  Coturt  of  (3ommon  Pleas,  Lu- 
zerne County. 

Petition  of  William  Mates  and  others  to 
remove  Mine  Inspector  James  Martin.  From 
an  order  dismissing  the  petition,  plaintiffs 
appeal.    Affirmed. 

The  opinion  of  the  oourt  below  as  to  tbe 
facts  was  as  follows: 

"Pursuant  to  the  provisions  of  the  mine 
ventilation  act  of  June  2,  1891,  Mr.  O.  M. 
WUliams  was  duly  appointed  by  the  Govern- 
or to  the  office  of  inspector  of  mines.  His 
term  of  office  had  not  expired  on  January  1, 
1902,  when  the  amendatory  act  of  June  8, 
1901,  went  into  effect.  Before  Its  expiration 
he  resigned,  and  Mr.  B.  B.  Reynolds  was  ap- 
pointed to  fill  the  vacancy  so  occasioned.  Mr. 
Beynolds  resigned  In  December,  1903,  where- 
upon tbe  respondent  was  appointed  In  his 
stead  by  the  Judges  of  tbe  court  of  common 
pleas  of  Luzerne  county,  pursuant  to  the  pro- 
visions of  section  13  of  the  act  of  1901.  In 
April,  1902,  Mr.  Martin  had  passed  the  ex- 
amination prescribed  by  the  act,  and  on  May 
16,  1902,  had  filed  VTlth  the  county  commis- 
sioners the  certificate  to  that  effect  required 
by  law.  A  subsequent  examination  was  held 
in  Jane.  1903,  at  which  the  respondent  did 
not  ai^pear  for  re-examination.  It  is  con- 
tended (1)  that,  because  he  was  not -so  re- 
examined, he  was  ineligible  as  a  candidate 
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for  appOIntiMiit;  and  <2)  tbat,  even  If  be 
were  eligible,  the  Judges  were  not  empowered 
by  the  act  of  1901  to  appoint  to  a  vacancy 
caused  by  the  reelgnatlon  during  the  term  of 
office  of  an  Inspector  appointed  by  the  Gov- 
ernor under  the  act  of  1801. 

"Section  3  of  article  2  of  that  act,  viz.,  the 
Old  act  of  1891  (P.  L.  p.  177),  provides  for  the 
appointment  of  an  examining  board,  etc.,  for 
the  purpose  of  filling  'any  vacancy  that  may 
occur  in  the  office  of  Inspector  of  mines  by 
reason  of  resignation,  removal  tot  cause,  or 
from  any  other  reason  whatever.'  In  view 
of  the  fact  that  the  examiners  were  appoint- 
ed In  order  to  fill  any  vacancy,'  etc.,  and 
since  the  old  act  fixed  no  time  for  the  per- 
formance of  their  duties,  they  might  w^ 
doubt' whether  they  had  any  right  to  bold 
an  examination  until  after  the  vacancy  oc- 
curred^  and.  In  practice,  tbls  rule  seems  to 
have  prevailed.  The  practical  result  was 
tiiat,  in  case  of  vacancy,  the  district  con- 
cerned mnst  remain  without  an  Inspector, 
and  the  dangers  of  such  a  situation  continue 
for  at  least  two  weeks,  pending  advertise- 
ment of  the  examiners'  meeting,  and  as  much 
longer  as  might  be  zeqnired  to  complete  the 
examination,  select  a  candidate  for  recom- 
mendation to  the  Governor,  and  have  him 
properly  commissioned.  Indeed,  the  act  con- 
tenlplates  a  possible  disagreement  of  the  ex- 
aminers in  their  selection.  In  which  event 
ttie  conrt  mnst  dissolve  the  board  and  ap- 
point a  new  one,  with  like  additional  delays. 
It  is  quite  conceivable  that  successive  disa- 
greements by  successive  boards  might  post- 
pone appointment  to  the  vacancy  for  a  long 
period,  during  .which  the  district  would  be 
without  a  local  Inspector.  This  defect  is  re- 
moved by  the  amendment  of  1901,  requiring 
examinations  to  be  held  at  least  yearly, 
whether  vacancies  exist  or  not,  and  thus  cre- 
ating a  body  of  competent  men  from  whom 
an  Inspector  may  be  promptly  selected  when- 
ever a  vacancy  occurs.  The  amendment  does 
not  merely  add  something  to,  or  change  some 
provision  of,  the  former  enactment,  but  ab- 
rogates it  entirely  and  substitutes  a  new  one. 
Article  2  of  the  act  of  1891  is  amended  'so  as 
to  read'  in  a  particular  way.  This  operates 
as  a  repeal  of  all  its  former  provlBlona  not 
incorporated  In  the  amendment.  Jleid  v. 
Bmoulter,  128  Pa.  324^  18  Atl.  446,  6  L.  B. 
A.  617;  Luzerne  Water  Co.  v.  Toby's  Creek 
Water  COh  6  Kulp,  237.  Among  the  matters 
retained  19  the  new  article  is. the  expression 
of  the  purpose  of  Its  enactment.  As  in  the 
old  act,  BO  In  the  new,  the  article  covers 
the  subject,  'Inspectors  and  Inspection  Dis- 
tricts,' and  provides  for  the  appointment  of 
examiners,  etc.,  'in  order  to  fill  any  vacancy 
in  the  office  of  inspector  of  mines.'  The  act 
Is  surely  broad  enough  to  cover  any  such 
vacancy  whatever,  whether  the  former  in- 
cumbent had  been  appointed  under  the  old 
act,  or  elected  under  the  new.  Indeed,  the 
continuance  in  office,  after  the  amendment 
should  go  into  efFect,  of  inspectors  appointed 


by  the  Governor  under  the  act  of  1891,  Is 
expressly  recognized  and  provided  for' in  sec- 
tion 7  of  the  amendatory  act.  So,  also,  the 
term  of  office  (five  years)  created  by  the  for- 
mer act  Is  distinctly  recognized  and  referred 
to  in  that  section.  It  is  there  provided  that 
the  "present  Inspectors  who  bold  office  under 
the  appointment  of  the  Governor  of  the  com- 
monwealth shall  continue  in  office  until  the 
expiration  of  the  term  for  which  they  have 
been  appointed,'  and  that  "at  the  expiration 
of  the  term  of  office'  of  any  such  insx>ector 
the  vacancy  so  occasioned  shall  be  filled  by 
election.  If  it  occur  in  any  other  way— as 
by  resignation  during  the  term— there  is  no 
provision  for  filling  it,  other  than  by  appoint- 
ment by  the  Judges  as  prescribed  by  section 
13.  If  it  could  not  be  filled  in  that  way,  it 
could  not  be  filled  at  all.  The  Governor  could 
not  do  It  (1)  because  the  act  empowering  him 
to  appoint  has  been  repealed;  and  <2)  be- 
cause, if  It  bad  not  been,  he  could  only  ap- 
point for  a  full  term  of  five  yean,  whereas 
the  amendment  expressly  requires  an  election 
for  three  years  at  the  end  of  existing  terms 
of  office.  The  Judges  could  not  do  It  because 
not  authorized.  Such  a  vacancy  m-nst  there- 
fore remain  unfilled,  thus  defeating  to  that 
extent  the  express  purpose  of  the  enactment 
to  provide  for  the  filling  of  any  vacancy  that 
may  occcnr,  etc.  We  are  of  opinion  that  sec- 
tion 13  contemplates  tluit  'any  vacancy. in. 
the  office  of  Inspector  of  mines'  which  occurs 
during  the  term  for  which  the  formw  in-- 
cumbent  was  appointed  or  elected  Is  to  be 
filled  by  the  Judges  by  appointment  for  the 
unexpired  term,  'said  appointee  to  be  one  of 
the  persons  having  filed  with  the  county  com- 
missioners of  said  county  a  certificate  from 
the  board  of  examiners  showing  that  he 
passed  a  successful  examination  liefore  the 
said  board,  and  is  duly  qualified  as  herein- 
before mentioned,'  1.  e.,  qualified  as  a  candi- 
date for  election  would  have  to  be,  as  speci- 
fied in  section  9.  That  is  to  say,  the  ap- 
pointee must  possess  these  qualifications:  (1) 
He  must  have  filed  the  required  certificate; 
(2)  be  a  citizen  of  Pennsylvania;  (8)  thirty 
years  of  age  or  more;  (4)  have  knowledge  of 
the  different  systems  of  mining;  (6)  most 
have  produced  to  the  examining  board  evi- 
dence of  five  years'  experience,  etc.;  (6)  mnst 
have  bad  experience  In  mines  where  explo- 
sive gases  are  evolved.  If  a  person  possessed 
these  qualifications  in  May,  1902,  it  Is  to  be 
presumed  tliat  he  continued  to  possess  tbem 
In  December,  1903. 

"In  construing  the  act  of  1901,  the  ques- 
tion, of  course,  Is,  what  was  the  intention 
of  the  Legislature?  And  that,  equally  of 
course,  is  to  be  ascertained  from  the  enact- 
ment taken  as  a  whole.  As  we  Interpret  the 
statute,  they  intended,  amongst  other  things: 
(1)  That  the  amendatory  provision  entitled, 
'Article  II — ^Inspectors  and  Inspection  Dis- 
tricts,' should  be  a  substitute  for  and  fully 
supply  that  part  of  the  act  of  1891  also  en- 
titled, 'Article  II — Inspectors  and  Inspection 
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Districts.'  (2)  Tbat  the?  meant  to  remed; 
tlie  miscblef  of  a  possible  long  delay  in  fill- 
log  a  TacEBcy  Ui  tlie  oiBce  of  mine  inspector 
by  requiring  frequent  examinations  (at  least 
annual),  without  regard  to  whether  a  ya* 
cancy  existed  or  not,  and  thus  supply  a  re- 
serve force  of  coui{«teiit  men  from  whom  Ta- 
canciee  could  be  fllied  without  delay.  (3) 
That  they  contemplated  tlie  filling  of  a  va* 
cancy  by  election  only  where  such  Tacawy 
should  arise  by  expiration  of  the  term  of  of- 
fice, and  not  where  it  should  occur  during 
said  term,  and  that  without  regard  to  wheth- 
er the  term  began  by  reason  of  election  un- 
der the  new  act,  or  by  apiiointment  under  the 
old.  (4)  Tbat  the  lawmakers  used  the 
pltrases  'said  inspector'  and  'said  term  of  of- 
fice' with  reference  to  the  preceding  context 
of  the  enactment  as  a  whole,  referring  to 
elected  inspectors  oi*iy,  or  to  mine  inq>ectors 
a«  a  class,  irrespectire  of  how  tbey  were 
chosen,  according  to  whether  the  one  refer- 
ence or  the  other  would  best  harmoniae  with 
their  general  Intent  to  cover  tbe  entire  sub- 
ject of  'Inspectors  and  Inspection  Districts.' 
For  example,  where  In  section  10  it  is  pro- 
vided that  'the  salary  of  each  of  said  in- 
spectors shall  be  three  thousand  dollars  per 
annum,'  etc.,  the  legislative  purpose  was  to 
fix  tbe  salary  to  which  a  mine  inspector 
should  be  entitled,  whether  elected  or  ap- 
pointed, and  not  merely  to  provide  compm- 
satlon  for  elected  inspectors,  and  leave  ap- 
pointed inspectors  unprovided  for.  Nor,  in 
our  opinion,  did  they  Intend  by  sections  12 
and  15  to  Impose  the  duties  therein  prescrib- 
ed upon  Inspectors  by  election  only;  nor,  by 
section  14,  that,  if  an  elected  Inspector 
should  become  incapacitated,  a  deputy  might 
he  appointed,  but  not  if  the  incapacitated  of- 
ficer happened  to  be  appointed  instead  of 
elected;  nor,  by  section  19,  to  give  this  court 
Jurisdiction  to  investigate  charges  of  incom- 
petency or  malfeasance,  etc.,  in  case  the  in- 
spector In  question  were  elected,  and  to  deny 
such  Jurisdiction  where,  as  in  this  case,  the 
official  concerned  was  appointed.  Neither, 
by  parity  of  construction,  do  we  think  that 
by  section  13  it  was  Intended  that,  if  a  va- 
cancy occurred  during  the  term  of  office  of 
an  elected  inspector,  it  could  be  filled  by  ap- 
pointment, but,  if  during  tbe  term  of  an  ap- 
pointed inspector,  it  could  not  be  fllied  at  alL 
Such  a  construction,  as  already  observed, 
would  be  manifestly  at  variance  with  the  ex- 
pressed purpose  of  tbe  Legislature  to  pro- 
vide a  way  by  this  act  for  the  filling  of  'any 
vacancy  that  may  occur  In  tbe  office  of  In- 
spector of  mines.' 

"Assuming  that  tbe  Judges  have  the  power 
to  appoint  to  the  vacancy  here  In  question, 
there  is  nothing  in  the  act  restricting  the  ex- 
ercise of  that  power  to  candidates  whose 
successful  examination  shall  have  been  pass- 
ed within  one  year  or  any  other  specified 
period  before  the  time  of  appointment  It 
might  be  that  at  tbe  time  fixed  for  tbe  latest 


examination  no  candidates  tggeatei,  while 
a  doaen  may  have  passed  suocessfnlly  at  tbe 
last  preceding  one,  and  filed  their  certificates. 
And  that  might  have  been  a  month  earlier, 
for  tbe  act  leaves  the  frequency  of  tbe  ex- 
amination to  be  fixed  by  the  board,  'at  least' 
one  to  be  beld  each  year.  Was  it  tbe  legisla- 
tive intent  that  in  such  case  no  appointment 
ooqld  be  made  until  tbe  doaen  whib  had  qual- 
iiled  themselves  by  droing  all  that  the  act  re- 
quired them  to  do  should  have  done  some- 
thing more^  which  the  aet  does  not  require 
them  to  do,  to  wit,  pass  another  examination 
within  a  particular  period  of  time?  To  so 
bold  would  be  to  read  into  the  statute  wiiat 
is  not  there,  and  thus  bring  about  that  delay 
in  filling  this  Important  position  which  it 
was  the  apparent  object  of  the  act  to  avoid. 
The  evident  putpoae  of  tbe  reqairement  for 
an  examination  is  to  obviate  the  danger  of 
an  incompetent  and  unfit  person  btfng  cho- 
sen as  a  mine  Inspector.  If  this  purpose 
could  only  be  effected  by  a  yearly  re-examin- 
ation of  tbe  same  person,  the  Legislatare, 
iwesmnably,  would  have  said  so.  On  tbe 
oontrai?,  they  have  provided  tliat  one  exam- 
ination shall  qualify  an  elected  inspector  for 
three  years,  withmit  a  re-examin*tlon  dui^ 
ing  his  term — ^yearly  or  at  any  other  stated 
time. 

"The  lawmaking  power  has  seen  fit  to  im- 
pose upon  tbe  Judges  tbe  duty  of  selecting  a 
proper  person  from  among  those  possessing 
certain  qtecifled  quallficationsT  Such  selec- 
tion has  been  confided  to  their  discretion. 
In  its  exercise,  it  Is  to  be  presumed  ttiat  they 
will  be  guided  by  those  same  conslderatioiis 
of  fairness  and  good  Judgment  wblcb  should 
influence  tbe  performance  of  Judicial  fane- 
ttons.  Thus,  for  example,  we  may  eonchids 
that  the  Legislaturs  assumed  that  tbe  Judges 
would  not  appoint  some  one  whose  oeitlflcate 
of  examination  was  so  old  as  to  afford  no 
evidence  of  his  fitness  to  cope  with  modem 
conditions,  and  so  refrained  from  introduc- 
ing into  the  act  a  time  Umitetion  which 
might  be  productive  Of  more  harm  than  good. 
If,  in  the  exercise  of  their  discreticm,  the 
Judges  were  to  draw  from  tbe  act  some  indi- 
cation of  the  legislative  intent  as  to  limita- 
tion of  time  in  this  respect,  such  Intent 
would  seem  to  be  that  tbe  passing  of  an  exam- 
ination would  qualify  any  one  who  succeeded 
in  doing  so  toe  not  less  than  three  years^  for  it 
would  surely  be  fair  to  assume  that,  if  it 
qualified  a  man  who  was  elected  to  office  for 
a  period  of  three  years,  it  would  equally 
qualify  another  man  who  passed  the  same 
examination  for  a  like  period  of  time,  even 
though  tbe  latter  should  not  happen  to  be 
elected. 

"Upon  a  careful  oonsideratloB  of  tbe  testi- 
mony in  the  case,  and  of  the  arguments  ad- 
vanced by  the  learned  counsel  for  the  peti- 
tioners, we  are  not  satisfied  that  any  valid 
and  sufficient  reason  exists,  either  in  fact  or 
in  law,  calling  for  the  revocation  of  Mr.  Mai^ 
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tln'8  appointment,  or  bis  remoral  from  office. 
The  petition  la  tberefpre  ^Usmissed." 

Argued  before  MITOHBLL,  0.  X.  aod 
DRAH,  FELL,  MBSTBEJZAT,  and  POTTBB, 
JJ. 

H.  W.  Palmer,  George  H.  Troutman,  and 
George  J.  Llewellyn,  for  appellants.  John  T. 
I^nahan  and  Thomas  F.  Farrell.  for  appel- 
lee. 

PER  CURIAM.  This  was  a  petition  by  60 
ooal  miners,  asking  the  court  "to  revoke  tl>4 
aiHwintmeat  of  Jamea  Martin  to  the  office 
of  mine  inspector."  Tiie  ground  of  the  peti- 
tion is  stated,  in  general,  to  be  "that  the 
same  James  Martin  is  ineompeteot  [meaning 
intiiglble]  to  perform  the  duties  of  the  said 
office,  for  oansas  that  existed  prior  to  his  ap- 
pointment, Yla.";  specifying,  first,  that  Mar- 
tin did  not  appear  before  the  board  of  ex- 
aminers  in  June,  190S,  the  last  examination 
before  his  appointment,  as  reQuired  by  the 
act  of  June  8,  1801.  and  did  not  file  the  r»- 
quired  certificate  from  tl>e  board;  second, 
that  Martin  was  passed  at  the  examination 
in  1802  by  the  lowest  possible  average  to 
Qoalify  bim,  was  a  candidate  at  the  next 
general  election,  and  was  defeated;  third, 
that  Martin's  certificate  of  examination  in 
1902  was  never  filed  in  the  county  commls- 
sioner's  office  as  required  by  law;  fourtli, 
ttiat  the  court  had  no  author!^  to  fill  the  va- 
cancy to  which  Martin  was  appointed;  and, 
fifth,  that,  "wanting  the  confidence  and  co- 
operation of  the  men  employed  in  the  mines," 
Martin  cannot  "effectively  or  efficiently  per- 
form the  duties  of  the  office." 

The  petition  professes  to  be  nnder  the  act 
of  June  8,  1901  (P.  L.  S35),  but  it  is  dearly 
not  within  its  provisions.  By  section  19  (P. 
ti.  545),  on  a  petition  by  60  or  more  repu- 
table coal  miners,  setting  forth  that  any  in- 
spector of  mines  "neglects  his  duties,  or  is 
Incompetent,  or  is  guilty  of  malfeasance  in 
office,"  the  coort  shall  issue  a  citation,  and 
11^  upon  investigation,  it  finds  that  the  said 
inspector  "is  neglectful  of  his  duties,  or  is 
incomi)etent  to  perform  the  duties  of  his 
office  for  any  cause  that  existed  previous  to 
his  election  or  that  has  arisen  since  bis  elec- 
tion, or  that  he  is  cruilty  of  malfeasance  in 
office,"  it  shall  remove  lilm,  and  proceed  to 
fill  the  vacancy.  This  is  a  statutory  proceed- 
ing, by  wlilch  an  officer,  whether  only  ap- 
pointed to  flu  a  vacancy,  or  regularly  elected 
for  a  full  term,  can  be  deprived  of  his  office 
upon  summary  hearing  by  the  court  upon 
charges  preferred  by  irresponsible  parties, 
not  even  required  to  set  forth  that  they  are 
citizens  or  residents  of  his  district  All  such 
proceedings  must  show  clear  statutory  au- 
thority to  support  them,  and  must  follow  the 
statutory  provisions  strictly.  The  present 
petition  entirely  fails  in  this  respect  None 
of  the  grounds  set  forth  in  it  is  within  the 
statute.  The  first  three  aver  ineligibility  for 
the  appointment;  and  the  fourth,  want  of 
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}nrisdicti<m  in  the  ooi)rt  to  appoint  These, 
if  valid  objections,  are  grounds  for  ouster 
on  quo  warranto,  but  net  for  summary  dep- 
rivation of  office  on  petition  under  the  act 
Of  the  fifth  and  last  groimd  set  up — that  the 
miners  will  not  co-operate  with  Martin,  and 
regard  him  with  dislike — ^It  is  enough  to  say 
that  It  is  not  within  the  statutory  grounds 
of  removal,  and  to  sustain  It  would  vest  tiie 
appointment  of  inspectors  in  the  miners,  in- 
stead of  the  voters  or  the  court,  where  the 
law  places  It 

We  pass  over  the  question  of  the  right  of 
appeal  In  such  statutory  proceedings,  argued 
by  appellee,  and  have  considered  the  case  as 
upon  certiorari.  If  the  court  had  granted 
the  prayer  of  petition,  and  removed  Martin, 
we  should  have  been  obliged,  on  oertiorari, 
to  reverse  the  order,,  for  plain  want  of  4n- 
rlsdictton  under  the  statute,  apparent  on  tlie 
face  of  the  record.  For  the  same  reason,  we 
must  now  sustato  the  court  in  dismissing 
the  petition. 

In  the  view  we  take  of  the  oase,  the  ques- 
tion of  the  jurisdiction  of  the  court  to  fill  the 
vacancy  does  not  necessarily  arise  at  the  pres- 
ent time,  but.  as  it  was  carefully  considered 
In  the  court  below,  and  has  been  elaborately 
argued  in  the  paper  books  here,  we  think 
proper  to  say  that  the  opinion  of  the  learned 
court  below  is  a  convincing  vimdlcation  ot 
its  authority  to  appoint 

Order  affirmed. 


(67  N.  J.  B.  1(6} 
COLLINS  T.  BABBITT  et  al. 
(Court  of  Chancery  of  New  Jeisey.    Jans  22, 
180«.) 

HUSBAIin   Ann    WIFS—LUfrrATIONS  —  LOANS — 

TENANTS  HY  KNTIBETT— BENTS— INTEREST. 

1.  The  statute  of  limitations  does  not  apply 
as  between  husband  and  wife. 

2.  Where  a  wife  lets  her  husband  have  money 
to  continue  aa  a  deposit  to  aid  him  in  carrying 
on  his  businesa,  and  with  profits  therefrom  he 
buys  valuable  real  estate,  and  has  it  conveyed 
to  them  as  tenants  by  the  entirety,  with  the 
right  of  survivorship,  she  should  not  on  Ms 
death  be  allowed  interest  on  the  deposit  prior 
to  his  death. 

3.  Where  the  husband  received  the  rent  of 
property  owned  by  bim  and  his  wife  as  tenants 
by  the  entirety,  declaring  that  when  they 
amounted  to  $5,000  he  would  have  it  appllad 
on  the  mortgage  on  the  property,  she,  surviving 
him,  is  entitled  to  have  the  amount  so  accumu- 
lated applied  as  she  shall  direct. 

4.  Where  the  husband  receives  the  rents  of 
property  owed  by  him  and  his  wife  aa  tenants 
by  the  entirety,  and  holds  the  money  for  the 
declared  puipose  of  applying  it,  when  it 
amounts  to  $5,000,  on  tne  mortgage  on  the 
property,  she  is  not  entitied  to  mterest  thereoa 
from  his  estate  on  his  death. 

Suit  by  Mary  Collins,  a  lunatic,  by  James 
H.  Love,  her  next  friend,  against  Robert  O. 
Babbitt,  administrator  of  Martin  Collins,  de- 
ceased, and  another.  Decree  for  complain- 
ant 


id 
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The  suit  was  originally  commenced  by  a 
bill  by  Bobert  Davis,  as  assignee  of  Mary 
Collins,  against  Robert  O.  Babbitt,  as  admin- 
istrator of  .  Martin  Collins,  deceased,  and 
Mary  Bolger,  to  which  separate  answers 
were  filed,  and  the  cause  brought  to  issue  and 
hearing  on  the  4th  day  of  February,  1903. 
In  the  meantime  it  came  to  the  knowledge  of 
the  court  in  the  course  of  the  trial  of  the 
cause  of  Collins  against  Toppin,  and  was  an 
admitted  fact  herein,  that  the  assignee,  Da- 
vis, held  the  title  derived  under  the  assign- 
ment wholly  in  trust  for  Mrs.  Collins. 
tVlierenpon,  by  consent  of  all  the  parties,  the 
bill  was  amended  by  substituting  as  com- 
plainant, Mary  Collins,  by  her  next  friend, 
James  H.  Love,  and  the  hearing  proceeded, 
and  the  testimony  was  taken. 

Thomas  F.  Noonan,  for  complainant  Da- 
vid W.  McCrea  and  Robert  Lawrence,  for 
administrator.  Leon  Abbett,  tor  defendant 
Mary  Bolger. 

PITNET,  V.  0.  This  is  a  suit  by  a  wife 
against  the  administrator  of  hw  husband. 
The  object  of  the  suit  Is  to  recover  (1)  mon- 
eys which  It  Is  alleged  were  loaned  by  the 
complainant  to  her  husband  in  his  lifetime; 
and  (2)  to  recover,  in  the  first  place,  certain 
moneys  received  by  the  husband  in  his  life- 
time f&r  rents  of  certain  real  estate  of  which 
he  and  the  complainant,  his  wife,  were  Joint 
owners;  and  (3)  for  moneys  received  by  the 
defendant  administrator  tor  rents  of  the 
same  premises  which  accrued  in  the  lifetime 
of  the  deceased,  but  were  collected  ■  by  his 
administrator  after  his  death;  and  (4)  for 
rents  which  accrued  after  the  death  of  the 
husband,  and  also  collected  by  the  adminis- 
trator. There  is  a  claim  for  a  peculiar  equity 
with  regard  to  rents  collected  by  the  hus- 
band, which  will  be  noticed  further  on. 

Separate  answers  were  filed  by  the  admin- 
istrator and  by  the  defendant  Mary  Bolger, 
who  is  made  a  party  defendant  because  she 
Is  the  sister  and  the  sole  next  of  kin  by 
blood  of  the  complainant,  and  as  such  enti- 
tled to  a  share  of  Ills  net  personalty. 

One  defense  set'up  is  that  the  administra- 
tor obtained  from  the  orphans'  court  the 
usual  series  of  rules  to  bar  creditors,  and  that 
the  complainant  filed  her  sworn  claim  against 
the  estate  In  due  time;  that  the  administra- 
tor served  the  usual  notice  upon  her  that  a 
portion  of  the  same  was  contested,  and  that 
she  must  bring  her  suit  within  three  months: 
and  that  this  suit  was  not  brought  within 
that  time.  The  notice  to  bring  suit  was  dat- 
ed on  the  25th  of  July,  1901.  The  precise 
time  when  It  was  served,  I  think,  does  not 
appear  by  the  proof,  but  the  complainant  pro- 
duces a  stipulation,  signed  by  the  solicitor  of 
the  administrator  and  by  the  solicitor  of 
Mrs.  Bolger,  which  states  that  the  notice 
was  served  on  the  2d  of  August,  1901,  and 
that  the  time  for  the  commencement  of  the 
suit  might  be  extended  to  the  22d  of  Novem- 
ber, 1901.     The  original  bill  was  filed  No- 


vember 2,  1901.  An  amended  bill  was  filed 
on  the  16th  of  January,  1902,  which,  by  the 
written  consent  of  the  several  solicitors  of 
the  defendants,  was  to  stand  In  the  place 
of  the  original  bill. 

I  am  unable  to  perceive,  under  this  state 
of  facts,  how  the  plea  of  the  bar  of  the  de- 
cree of.  the  orphans'  court  can  apply.  Be- 
sides, It  abundantly  appeared  in  the  course 
of  the  production  of  the  evidence  in  the  case 
of  Collins  V.  Toppin,  which  was  heard  and 
submitted  before  the  hearing  In  the  present 
case,  but  decided  afterward,  that  the  com- 
plalnant  was  during  the  latter  part  of  the 
month  of  August  and  the  whole  of  the  month 
6f  September  and  October,  1901i  and  from 
then  to  date,  so  far  mentally  diseased  as  to 
be  Incapable  of  attending  to  her  business. 
No  proof  of  this  was  made  in  this  cause,  but, 
as  I  recollect.  It  was  assumed  by  counsel  on 
all  sides  to  be  within  the  knowledge  of  the 
court;  and,  if  necessary  for  the  purposes  of 
this  case,  I  would  open  the  proofs  for  the 
purpose  of  permitting  It  to  be  formally  prov- 
en herein.  Moreover,  there  has  been  no  set- 
tlement of  the  accounts  of  the  administrator. 
The  bar  of  the  statute  is  not  set  up  by  the 
administrator,  but  by  the  next  of  kin,  and 
the  suit  is  substantially  against  tbe  next 
of  kin;  and,  even  if  the  bar  were  effectual 
in  favor  of  the  administrator.  It  Is  by  no 
means  certain  (although  I  wish  at  this  mo- 
ment to  express  no  definite  opinion  on  the 
subject)  that  it  could,  under  the  drcnmstan- 
ces,  be  availed  of  by  the  next  of  kin.  I  am 
therefore  of  the  opinion  tliat  this  defense 
fails. 

The  question,  however,  whether  it  does  not 
apply  to  a  certain  portion  of  the  complain- 
ant's claim  for  money  lent,  hereafter  to  be 
mentioned,  still  remains.  It  is  well  settled 
(Wood  v.  Chetwood,  44  N.  J.  Bq.  64,  14  Atl. 
21)  that  this  claim  could  not  be  enforced  by 
a  suit  at  law.  It  is  based  upon  a  contract, 
express  or  implied,  between  husband  and 
wife,  and  must  be  brought  in  equity.  Hence 
the  filing  of  the  bill  Is  tbe  commencement  of 
a  suit,  within  the  equity  of  the  statute,  and  Is 
sufllclent 

One  part  of  the  whole  claim,  as  I  have  said, 
consists  of  money  loaned  by  the  wife  to  the 
husband.  The  facts  are  these:  It  appears 
that  on  the  17th  of  April,  1888,  complainant 
drew  from  an  account  which  she  had  in  the 
Provident  Institution  for  Savings  of  Jersey 
City  the  sum  of  $1,000,  and  that  on  the  18th 
of  April,  1888,  she  drew  from  an  account 
which  she  had  in  the  Emigrant  Industrial 
Savings  Bank  $1,100,  and  it  appears  that  on 
the  20th  of  April,  1888,  the  defendant  de- 
posited to  his  account  in  the  First  National 
Bank  of  Jersey  City  the  sum  of  $5,000  la 
currency;  and  the  argument  therefrom  is 
that  the  wife  loaned  to  the  husband  at  that 
time  $2,100,  and  that  Is  the  basis  of  that 
part  of  the  claim  for  money  loaned  originally 
presented  to  the  administrator,  and  stated 
in  this  wise:    "AprU  17,  1888,  $1,000  loaned 
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and  advanced  to  Kartin  CoIMns  by  Mary  Gol- 
Mm  bis  widow;  April  18,  1888,  $1,100  loaned 
and  advanced— total  $2,100."  Xliese  drafts 
and  deposit  of  moneys  are  tbe  only  evidence, 
except' admissions  made  by  the  deceased  hus- 
band, offered  In  support  of  that  claim. 
Whether  any  entries  thereof  were  made  in 
the  books  of  accouirt  of  Martin  Collins,  who 
was  engaged  in  business  in  Jersey  City,  does 
not  appear,  for  all  his  books  of  account  prior 
to  about  1883  were  accidentally  homed  at 
that  time. 

At  the  bearing  the  complainant  was  per- 
mitted to  amend  her  claim  by  adding  thereto 
$1,000  for  money  loaned  and  advanced  by  her 
to  her  husband  in  or  about  the  year  1892, 
and  in  support  of  that  she  relies  upon  an 
entry  or  series  of  entries  in  the  books  of 
account  of  Martin  Collins  to  her  credit  of 
11,000,  moneys  loaned  at  that  time,  and  that 
entry  was  carried  forward  firom  year  to  year 
in  his  books  of  account  by  his  directions 
down  to  the  time  of  his  death,  October  11, 
1900.  Tbe  excuse  given  by  counsel  for  not 
patting  that  $1,000  In  the  original  claim  was 
that  the  wife  was  unaware  of  its  entry  in 
tbe  books.  The  sworn  claim  to  tbe  adminis- 
trator was  made  by  the  wife  on  the  29th  of 
April,  1901,  and  it  Is  a  fair  matter  of  argu- 
ment that  if,  as  claimed  at  the  hearing,  her 
bnsband  owed  her  $3,000,  InMead  of  $2,000, 
as  claimed  by  her,  she  ought  to  liave  known 
it,  and  so  instructed  her  counsel.  I  think  the 
excnse  made  by  counsel  for  this  omission  Is 
wholly  insufficient  It  satisfactorily  ai^ear- 
ed  that  one,  if  not  the  main,  object  of  the 
assignment  to  Mr.  Davis  was  to  enable  the 
present  complainant  to  be  a  witness  in  the 
snlt  to  be  brought  by  him,  and  in  that  case 
ber  evidence  could  as  well  Include  tbe  $1,000 
loaned  in  1892  as  the  $2,100  loaned  In  1888. 
Bat  here,  again,  the  state  of  her  mind  comes 
In.  It  was  known  to  the  conrt  that  she  had 
previous  to  that  time  been  on  two  separate 
occasions  incarcerated  as  a  lunatic  in  the 
Morris  Plains  Hospital,  and  that  she  was  re- 
leased therefrom,  against  the  protest  of  the 
physicians,  as  fit  to  be  at  large,  on  the  27th 
of  January,  1901— just  three  months  previous 
to  the  time  of  her  making  ber  sworn  claim — 
and  that  the  assignment  to  Mr.  Davis  was 
dated  a  day  or  two  after  her  release.  And 
If  It  was  not  imderstood  by  the  counsel  for 
Mrs.  Bolger  that  these  facts  were  in  the  mind 
of  tbe  court  at  tbe  hearing  of  this  cause,  I 
should  feel  disposed  to  open  the  proofs  to  en- 
able the  complainant,  by  her  next  friend,  to 
prove  them,  as  an  explanation  of  tbe  failure 
to  include  tbe  whole  claim  now  made  in  the 
written  claim  made  on  the  29th  of  April,  1901. 

Reliance  for  proof  of  the  whole  of  this 
dalm  for  money  loaned  is  had  upon  several 
admissions  made  by  Martin  OoIUns  in  the 
early  part  of  tbe  year  1900  to  his  wife  and 
others  ttiat  he  owed  her  $3,000.  Tbe  proofs 
of  these  admissions,  though  somewhat  sus- 
picions, under  tbe  circumstances,  are  so  clear 
and  abundant  that  I  do  not  see  my  way  to 


refuse  them  probative  force,  and  I  must  ac- 
cept as  a  proven  fact  in  the  case  that  be  did 
admit  on  two  or  three  occasions  In  1900  to 
his  wife,  and  to  another  person  in  her  ab- 
sence, that  be  owed  her  $3,000,  and  It  is 
fairly  to  be  inferred  from  the  language  used 
that  it  was  f  wr  money  lent  And  one  witness 
swears  that  be  specified  tbe  origin  of  the 
debt  as  $2,100  borrowed  when  he  commenced 
business  in  1888,  and  $1,000  when  he  was  la 
financial  distaress  in  1892  or  thereabouts.  A 
payment  of  $100  on  account  of  the  indebted- 
ness on  or  about  February  13,  1901,  Is  relied 
upon  to  take  the  case  out  of  the  operaU<m 
of  the  statute  of  limitations.  Fi-oof  of  this 
IMtyment  is  given  by  a  female  friend  of  tbe 
husband  and  wife.  Miss  Lottie  Toppin,  a 
sister  of  tbe  defendant  in  Collins  v.  Toppin, 
and  a  witness  in  that  suit  Her  testimony 
satisfies  me  that  the  decea(^  did,  on  the 
occasion  testified  about,  hand  to  bis  vrlte  tbe 
sum  of  $100,  but  it  fails  to  satisfy  me  that  it 
was  made  on  account  of  any  indebtedness 
from  the  husband  to  tbe  wife.  Tbe  proper 
Inference,  as  I  think,  to  be  drawn  from  the 
evidence  of  this  witness,  is  that  it  was  hand- 
ed to  bis  wife  by  her  husband  precisely  as 
any  husband  would  hand  money  to  his  wife 
for  her  use  as  spending  money.  But  one  wit- 
ness, perhaps  two,  do  swear  that  subsequent- 
ly the  deceased  admitted  that  be  had  owed 
bis  wife  $3,100.  and  that  he  had  recently  paid 
her  $100  on  account  thereof;  and  I  am  unable 
to  say  that  I  do  not  believe  the  truthfulness 
and' accuracy  of  these  witnesses,  although,  as 
before  remarked,  tbe  evidence  is  given  under 
very  suspicious  circumstances,  especially  in 
view  of  tbe  fact  that  the  original  claim  made 
up  on  the  30th  of  April,  shortiy  after  these 
admissions  were  made,  was  confined  to  the 
claim  for  tbe  money  advanced  In  tbe  jear 
1888. 

I  oome  then  to  this  ctHiduslon  upon  tbe 
facts,  viz.,  that  the  complainant  did  loan  or 
hand  to  her  husband  tbe  sum  of  $2,100  on 
tbe  17tb  and  18tii  of  April,  1888;  that  she 
did  loan  to  him  tbe  further  sum  of  $1,000 
in  the  year  1892;  and  that  he  admitted  in 
tbe  early  part  <a  the  year  1800,  on  two  or 
three  occasions,  that  be  owed  his  wife  the 
sum  of  $3,000,  and  to  one  person  he  admitted 
that  that  Indebtedness  was  founded  on  the 
items  just  stated.  I  find  as  a  further  fact 
that  he  did  band  to  bis  wife  on  or  abont  tbe 
12tb  or  13tb  of  February,  1901,  tbe  sum  of 
$100,  but  that  the  proof  does  not  show  that 
at  the  time  it  was  treated  by  either  party  as 
a  paymmt  on  account  of  an  existing  indebt- 
edness, but  that  he  subsequently  admitted, 
in  connection  With  an  admission  that  he  bad 
owed  his  wltB  $3,100,  that  he  had  paid  her 
$100  on  account  thereof.  The  proof,  then,  is 
an  admission  of  an  indebtedness  in  prteaentt 
based  on  money  loaned  and  advanced  more 
than  six  years  previously,  and  an  admission 
of  a  payment  made  on  account  thereof  with- 
in one  year;  and  the  question  is  whether  tbe 
claim  is  barred  by  tbe  statute  of  limitations. 
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and,  If  BO,  whether  an- exception  exists  as 
to  the  $1,000  loaned  In  1892,  wblcb  was  car- 
ried forward  from  year  to  year  on  the  books 
of  the  deceased  to  the  credit  of  bis  wife. 

The  case  has  been,  in  substance^  twice  ar* 
gaed.  At  the  first  argument  connsel  for 
complainant  put  his  case  npon  the  vitalis- 
ing effect  of  the  payment  of  $100  above  men- 
tioned. I  examined  this  qneetlon  carefully, 
and  came  to  the  conoloslon  that,  as  the 
proofs  showed  satisfactorily  that  such  pay- 
ment was  not  in  fact  a  payment  on  account 
of  ah  indebtedness,  the  subsequent  admis- 
sion of  tbe  deceased  that  It  was  so  paid 
was  not  snflScient  to  avoid  Uie  effect  of  the 
statute  of  limitations.  On  a  reargument 
counsel  for  complainant  put  his  case  upon 
the  ground  (1)  that  the  suit,  being  In  effect 
by  wife  against  husband,  was  of  necessity 
brought  in  equity;  (2)  that  tbe  statute  of 
limitations  did  not  by  Its  terms  apply  to  a 
suit  in  equity ;  (3)  that  It  was  to  be  applied 
here  by  analogy,  and  In  such  a  manner  as 
to  advance  and  work  equity;  (4)  that  the 
transaction.  In  point  of  fact  or  in  substance, 
was  a  mere  deposit  by  the  wife  with  the 
husband  of  moneys  to  enable  blm  to  start 
and  prosper  in  his  business,  and  was  not 
by  either  party  expected  to  be  withdrawn 
suddenly,  and  hence  that  no  action  would 
lie  for  it  until  after  a  positive  demand  made, 
and  a  reasonable  time  afforded,  for  pay- 
ment; and  (6)  that  the  considerations  of 
the  relations  existing  between  husband  and 
wife  bad  I6d  to  the  Judicial  conclusion  that 
the  statute  of  limitations  did  not  operate  as 
between  husband  and  wife^and  he  pointed 
to  aathorlties  on  that  subject  which  I  must 
consider  as  binding  on  me.  They  are  Gray 
T.  Gray,  89  N.  J.  Eq.  612,  In  the  Court  of 
mrrors  and  Appeals;  Teoman  v.  Zeoman's 
Administrator,  40  N.  J.  Eq.  495,  4  Atl.  631; 
Rusling  T.  Rusling's  Executors,  42  N.  jr.  Kq. 
594,  8  Atl.  534 ;  and  Alpaugb  v.  Wilson,  52 
N.  J.  Eq.  424,  28  Atl.  722.  In  tbe  last  case 
the  subject  Is  discussed  and  decided  by  Vice 
Ohancelk>r  Bird,  relying  on  the  cases  I  have 
Just  cited,  and  his  decree  was  affirmed  by 
tbe  Court  of  Ehrors  and  Appeals  (62  N.  J. 
Eq.  680,  33  Atl.  60)  for  the  reasons  given  by 
him  in  the  court  below.  The  action  there 
was  based  upon  a  promissory  note,  and  tbe 
element  of  a  deposit  In  the  nature  of  a  trust 
was  lacking.  That  decision  binds  me,  and 
I  must  therefore  find  that  the  complainant's 
claim  must  be  allowed  to  tbe  extent  of  $8,- 
100. 

The  next  question  presented  is  the  claim 
for  Interest  for  alt  the  intervening  years 
upon  the  two  sums,  viz.,  $2,100  from  1888, 
and  $1,000  from  1882.  I  think  that  the  com- 
plainant's ocmtentlon  that  the  transaction 
amounted  to  a  quasi  deposit,  which  was  to 
continue  In  order  to  aid  the  husband  in  car- 
rying on  bis  business,  is  entirely  in  conso- 
nance with  the  circumstances  of  the  case. 
Other  circumstances  are,  first,  that  there 
.were  no  offspring  of  the.  marriage;    and. 


second,  that  some  time  before  he  died  tbe 
husband  procured  the  conveyance  of  vain- 
able  real  property  to  himself  and  wife  as 
tenants  by  the  entirety,  with  the  nsnal  right 
of  survivorship.  Tbe  cost  of  that  property 
was  paid  out  of  tbe  earnings  of  the  business 
of  the  husband,  which  was  maintained  in 
part  by  the  money  of  the  wife.  Tbe  wife 
was  cognizant  of  the  situation,  and  acqui- 
esced In  it  Besides,  she  was  all  the  while 
maintained  In  decldediy  comfortable,  if  not 
luxurious,  style  by  her  husband.  There  is 
nothing  In  the  evidence  or  circumstances  up- 
on which  it  may  be  determined  whether  any 
interest,  as  such,  was  ever  paid  on  this  in- 
debtedness. The  witnesses  who  testify  to 
the  husband's  admlsstons  do  say  that  be 
expressed  a  willingness  that  his  wife  should 
have  interest  on  this  large  sum.  But  it  is 
significant  that,  In  the  carrying  forward 
from  year  to  year  of  the  credit  on  bis  books 
of  account  of  $1,000,  no  mention  Is  made  of 
Interest;  and  the  admission  Just  referred  to 
was  made  at  a  time  when  his  wife  bad  been 
recently,  if  she  was  not  then,  suffering  under 
mental  disorder,  and  manifestly  it  was  his 
desire  to  soothe  her  excitement,  and  produce 
as  much  calmness  of  mind  as  possible.  Tak- 
ing all  these  considerations  together,  I  do 
not  think  that  justice  and  equity  require 
that  interest  should  be  allowed  upon  this 
claim  up  to  the  time  of  the  husband's  death. 
I  think  that  Justice  will  be  dcme  by  decree- 
ing that  she  should  have  sncta  Intrarest  from 
the  time  of  his  deatta. 

Tbe  next  question  arises  out  of  the  Joint 
ownership  of  the  tansband  and  wife  of  cer- 
tain real  estate  in  Jersey  City,  which  real 
estate  at  her  husband's  death  was  subject 
to  a  heavy  mortgage,  and  occupied  by  ten- 
ants paying  rent  to  an  agent  in  charge.  The 
husband  received  these  rents,  and  kept  a 
separate  account  of  them  under  the  bead  of 
"Rent  Account"  He  credited  "Bent"  with 
all  receipts  for  rent,  and  charged  it  with 
the  expenses,  viz.,  the  interest  on  the  mort- 
gage, taxes,  insurance,  water  rates,  and  with 
any  serious  repairs.  It  appears  that  he  or- 
dered his  bookkeeper  to  charge  small  re- 
pairs to  his  own  account  At  the  time  of 
his  death  there  was  a  balance  of  $3,814.08 
standing  to  that  account  There  was  also 
a  smaU  amount  of  rent,  which  accrued  be- 
fore his  death,  not  received  by  him  in  his 
lifetime,  and  there  was  interest  in  arreor 
and  unpaid  on  the  Incumbrance.  As  I  in- 
terpret the  evidence  of  tbe  agent  there  was 
an  item  of  $2.00  of  rent  which  had  accrued 
before  October  Ist  and  rents  amounting  to 
$171.92  which  accrued  between  October  1st 
and  decedent's  deathmen  October  11 — In  all, 
$174.52,  less  6  per  centum  commissions, 
amounting  to  $&72;  leaving  $165.80  net 
rents  accruing  in  tbe  husband's  lifetime, 
which  were  collected  by  the  agent  in  charge 
of  the  property,  and  paid,  over  to  the  admin- 
istrator, and,  with  that  accruing  and  collect- 
ed after  his  death,  ainoiinted  to  $1,483. 
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The  claim  ot  the  wife  Is,  first,  ta  to  '98,- 
814.08,  that  there  was  an  understanding  be- 
tween her  and  her  husband  that  the  net  re- 
ceipts for  rents,  over  aild  above  the  outgo 
for  Interest,  taxes,  etc.,  should  be  at>plled  to 
the  reduction  of  the  principal  of  the  mort- 
gage, and  her  right  to  enforce  that  arises  .out 
of  the  fact  that  at  her  husband's  death  she 
became  seised  of  the  whole  title,  and  will 
be  benefited  by  such  application.  It  Is  true 
that  shortly  after  she  made  her  claim  to  the 
administrator  she  made  a  conveyance  of  the 
premises  to  a  Miss  Toppln,  who  is  the  de- 
fendant in  the  salt  of  Collins  v.  Toppln, 
above  referred  to;  and  that  conveyance  was 
set  np  In  the  answer  of  Mrs.  Bolger,  and  the 
qnestloB  seemed  to  arise  at  the  hearing  as 
to  what  effect  that  conveyance  bad  upon  the 
equity  set  up  by  the  complalnaot  It  was 
nnderstood  at  the  bearing  of  this  cause  that 
the  suit  above  named  was  pending  and  un- 
der consideration  by  the  court.  Since  that 
time  a  decree  has  been  made  therein  In  fa- 
vor of  the  complainant,  and  setting  aside  the 
conveyance.  That  decree  has  been  affirmed 
by  the  Court  of  Errors  and  Appeals.  67  Atl. 
1181- 

An  attempt  was  made  by  the  complainant 
to  prove  an  express  agreement  or  contract 
between  her  and  her  husband  that  the  net 
rents,  as  they  accrued,  should  be  applied  to 
the  reductlcn  of  the  principal  ot  the  mort- 
gage. In  support  of  this  contention,  the  di- 
rections of  Ml.  Collins  to  bis  bookkeeper  to 
keep  the  rent  account  separate  were  relied 
upon,  and  also  his  declarations  from  time  to 
time  that  he  Intended,  as  soon  as  the  net 
axnonnt  reached  the  sum  of  $5,000,  to  make 
a  payment  thereout  upon  the  mortgage;  and 
the  expression  "agreement"  was  used  in  con- 
nection with  the  relation  between  husband 
and  wife  in  ttiat  matter.  But  upon  a  care- 
ful review  of  the  evidence,  I  am  not  satisfied 
that  any  such  agreement,  in  the  strict  sense 
of  the  word,  ever  did  exist  No  doubt,  the 
husband  did  intend,  and  so  stated  to  his  wife, 
that  be  would  reduce  the  mortgage  by  the 
acciminlatlon  of  the  Income,  bnt  it  never 
rose  to  the  dignity  of  a  contract  At  the  same 
time  the  evidence  on  that  subject  is  of  value 
in  connection  with  the  legal  relations  be- 
tween the  parties. 

It  seems  to  be  well  settled  that  the  effect 
and  only  effect  of  the  married  woman's  act 
of  1852  upon  the  peculiar  estate  in  land  held 
by  a  man  and  his  wife  under  a  conveyance 
to  them  Jointly  is  to  entitle  the  wife  to  an 
equal  right  with  the  husband  to  the  usufruct 
of  the  land  so  held  during  their  Joint  lives. 
At  the  common  law  the  husband  had  the 
right  during  his  lifetime  to  the  exclusive 
usufruct  of  the  lands  held  by  him  and  his 
wife  Jointly,  as  well  as  6t  the  lands  held 
solely  by  the  wife,  bat  that  right  was  taken 
away  by  the  statute.  The  subject  w^s  con- 
sidered by  the  Court  of  Appeals  in  the  case 
of  Bnttlar  v.  Rosenblath,  42  N.  J.  Bq.  651,  9 
Atl.  896,  58  Am.  Rep.  62.     At  page  636,  42 


N.  3.  Eq.,  page  698,  9  Atl.,  59  Am.  Rep.  62, 
Judge  Van  Syckel,  speaking  (or  that  court, 
said:  "Is  virtue  of  the  married  relation,  the 
husband  took  possession,  and  deprived  the 
wife  cf  the  enjoyment  of  her  estate  or  Inter- 
est in  the  lands  during  their  Joint  lives.  In 
my  opinion,  the  object  and  effect  of  the  mar- 
ried woman's  act  Is  to  extinguish  this  right." 
And  at  page  657,  42  N.  J.  Eq.,  page  698,  9 
Atl.,  50  Am.  R^.  62,  be  says:  "I  think,  tho'e- 
fore,  that  the  Just  construction  of  this  legis- 
lation, and  the  one  in  harmony  with  its 
spirit  and  general  purpose,  is  that  the  wlf«  is 
endowed  with  tbe  .  capacity  during  their 
Joint  lives  to  hold  in  her  possession,  aa  a 
single  female,  one-half  of  the  estate  in  com- 
mon with  ber  husband,  and  that  the  right 
of  survivorship  still  eodsts,  as  at  the  com- 
mon law."  The  Supreme  Oourt,  speaking  by 
the  late  Mr.  Justice  l>epue.  In  Vunk  v.  Rarl- 
tan  River  R.  R.  Co.,  66  N.  J.  Law,  396,  28 
Atl.  693,  at  page  898,  56  N.  J.  Law,  page  694, 
28  Atl.,  says:  "The  effect  of  the  act  of  1852 
npon  estates  conveyed  to  husband  and  wife 
after  that  act  went  into  operation  was  to  en- 
dow the  wife  with  the  capacity  during  the 
Joint  Bves  to  hold  in  her  possession,  as  a 
single  female,  one-half  the  estate  in  com- 
mon with  ber  htuband,  and  the  right  of  sor- 
Tivorship  subsisting  as  At  common  law." 
The  complainant,  then,  was  entitled  to  the 
equal,  undivided  one-half  of  the  net  proceeds 
of  the  property  in  question;  and  the  lan- 
guage and  condtact  of  tbe  hnsband  with  re- 
gard to  the  rents,  as  detailed  in  the  evidence, 
mnst  be  conatraed  accordin^y.  As  I  have 
said,  she  had  the  rl^bt  actually  to  receive  and 
to  devote  to  her  own  purposes  one-half  of 
tbe  rents,  or  tSie  could  permit  ber  husband  to 
retain  them  upon  such  torms  as  she  chose. 
Now,  it  appears  clearly  that  ber  husband  did 
regain  them;  but  he  kept  an  account  of  their 
net  accretion,  and  he  declared  that  the  ob- 
ject of  that  was  to  nmke  a  payment  «b  the 
mortgage,  and  I  think  the  evidence  proves 
tbat  Budi  Intention  was  known  by  the-  vrlfe. 
Now,  the  application  of  the  rents  to  the  re- 
duction of  the  mortgage  was  a  proper  and 
equitable  disposition  of  them,  and  Just  to 
both  parties;  and,  upon  tbe  whole  case,  I 
am  led  to  the  conclusion  that  the  wife  had  a 
right  under  tbe  circumstances,  to  conclnde 
that  her  husband  would  so  apply  them,  and 
that  she  permitted  them  to  be  retained  by 
him  for  that  purpose.  She  therefore  bad  tbe 
right.  In  his  lifetime,  to  have  those  moneys 
so  applied.  It  follows  that  when  she  sur- 
vived him,  and  the  whole  estate  became  vest- 
.ed  in  her,  she  had  the  right  to  have  the 
amount  so  accumulated  in  his  hands  applied 
by  bis  personal  representative  as  she  should 
direct  Primarily  the  right  was  to  have  it 
applied  to  the  reduction  of  the  mortgage, 
but  at  his  death  that  right  became  a  per- 
sonal one  vTlth  her,  to  apply  it  or  not  to  tbe 
reduction  of  iSie  mortgage,  as  she  chose. 
TIUs  view  simplifies  some  of  the  questions 
which  would  otherwise  arise  out  of  tbe  re- 
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c'elpt  and  disbarsements  of  rents  collected 
by  the  administrator. 

There  was  a  considerable  arrear  of  inter- 
est due  on  the  mortgage  at  the  death  of  the 
husband,  October  11,  1900.  These  arrears 
were  paid  by  the  administrator,  or  the  agent 
who  collected  the  rents  by  the  request  of  the 
administrator,  oat  of  the  rents  collected  by 
the  agent — ^as  well  those  that  accrued-  be- 
tween the  Ist  and  11th  of  October  as  those 
which  accrued  afterward. 

I  should  have  said  that  all  the  rents,  ex- 
cept $2.60,  which  accrued  up  to  and  includ- 
ing the  Ist  of  October,  had,  as  I  understood 
the  evidence,  been  turned  over  to  the  de- 
ceased in  bis  lifetime,  and  are  included  In 
the  $3,814.08.  The  balance  of  the  rents 
which  were  received  by  the  administrator, 
after  paying  the  interest,  etc.,  is  small,  and 
amounts,  as  I  recollect,  to  between  |100  and 
$200.  The  exact  amount  is  not  in  dispute, 
and  can  be  settled  between  counsel. 

If  I  am  wrong  in  holding  that  the  com- 
plainant is  entitled  to  the  whole  of  the  rent 
fund,  $3,814.08,  then  she  is  entitled,  of  course, 
to  one-half;  and  a  serious  question  arises 
as  to  whether  the  administrator  can  be  cred- 
ited, as  between  him  and  the  complainant, 
with  the  whole  amount  of  the  interest  paid 
by  him.  In  such  case  it  seems  to  me  that 
so  much  of  the  Interest  as  accrued  before  the 
death  of  the  husband  should  be  paid  out  of 
bis  estate  at  large,  and  not  out  of  any  rents 
which  accrued  after  the  death  of  the  hus- 
band. Those  rents  belong  wholly,  of  course, 
to  the  wife,  and  she  was  not  bound  to  pay 
more  than  one-half  of  the  interest  which  ac- 
'  crued  before  his  death. 

The  remaining  question  in  this  cause  is  as 
to  interest.  With  regard  to  the  sum  of  $3,- 
814.08,  It  appears  that  the  husband  held  that 
'  money  for  a  particular  purpose,  viz.,  to  allow 
it  to  accumulate  until  there  was  enough  to 
make  a  solid  payment  of  $5,000  on  the  prin- 
cipal of  the  mortgage.  There  is  no  proof  to 
show  what  benefit  he  derived  from  it.  He 
did  mingle  it  with  his  own  funds,  but,  upon 
the  whole  case,  and  considering  that  they 
were  llvhig  together  as  husband  and  wife, 
and  the  husband  was  supporting  his  wife,  I 
do  not  think  it  could  have  been  contemplat- 
ed between  them  that  the  husband  should 
pay  Interest  on  that  sum. 

I  will  advise  a  decree  according  to  these 
views. 


(20»  Ps.  2(6) 
HBNDI-BR  V.  LEHIGH  VALLEY  R.  CO. 

(Supreme  Court  of  Pennsylvania.     May  28i 
1904.) 

DEED— BBSEBVATTON  —  MINERALS— BAILBOADB— 

BIOHTB  IN  BIGHT  OF  WAT— USE 

or    MATEBIAL. 

1.  A  mineral,  in  the  commercial  sense,  is  any 

inorganic  substance  found  in  nature,  having 
sufficient  value,  separated  from  its  situs  as  part 
of  the  earth,  to  be  mined,  quarried,  or  dug  for 
its  own  sake,  or  its  own  specific  purposes ;   and 


the  term  is  so  used  commonly  in  conveyances 
and  leases  of  land,  and  must  bie  presumed  to  be 
so  used  in  a  deed  reserving  all  coal  and  other 
minerals  in,  nnder,  and  upon  said  land. 

2.  Ck>mmon  mixed  sand,  whidi  can  be  used 
only  as  a  material  for  gradinCi  is  not  a  nuneral, 
within  a  provision  in  a  deed  reserving  all  coal 
and  other  minerals. 

3.  A  railroad  company  can  use  without  far- 
ther compensation  all  suitable  material,  except 
timber,  on  the  right  of  way  which  it  has  ac- 
quired for  the  construction  of  its  road  through 
the  property  of  the  landowner;  but,  where  it 
takes  material  for  its  own  use  from  a  point 
outside  of  its  right  of  way,  it  is  liable  to  the 
landowner  for  the  value  thereof. 

Appeal  from  Court  of  Oommon  Pleas, 
Luzerne  County. 

Action  by  Joseph  Hendler  against  the  Le- 
high Valley  Railroad  Company.  From  an  or- 
der dismissing  exceptions  to  the  report  of 
the  referee,  plaintifl  apveals.    AfSrmed. 

It  appeared  that  on  March  8,  18T7.  the 
Northern  Coal  &  Iron  Company  conveyed  the, 
land  from  which  the  sand  was  taken  to  Peter 
Jumper,  "excepting  and  reserving,  however, 
to  the  said  the  Northern  Coal  and  Iron  Com- 
pany, their  successors  and  assigns,  all  the 
coal  and  other  minerals  in,  under,  or  upon 
said  lot  of  land,  and  also  reserving,  as  afore- 
said, the  unrestricted  right  and  privilege  of 
mining  and  removing  all  of  said  coal  and 
minerals,  or  any  part  thereof." 

On  December  7,  1887,  Peter  Jumper  and 
wife  conveyed  the  land  to  the  Lehigh  Valley 
Railroad  Company,  "excepting  and  reserv- 
ing, however,  to  the  Northern  Coal  and  Iron 
Company,  its  successors  and  assigns,  all  the 
coal  and  other  minerals  under,  in  or  upon 
said  lot  of  land." 

On  September  30,  1800,  the  Lehigh  Valley 
Railroad  Company  conveyed  the  land  In 
question  to  Joseph  Hendler.  The  deed,  after 
the  description,  continued  as  follows: 

"Being  part  of  the  same  property  conveyed 
to  the  party  of  the  first  part  by  Peter  Jumper 
and  wife  by  deed  dated  7th  December,  1887, 
and  recorded  in  the  Recorder's  Office  in  Lta- 
zerne  County,  in  Deed  Book. No.  208,  page 
394,"  etc. 

"Excepting  and  reserving  as  fully  and  en- 
tirely as  in  the  said  Indenture  is  excepted 
and  reserved  and  further  excepting  and  re- 
serving all  the  gravel  necessary  for  any  fill 
or  ballast  for  the  railroad  of  the  party  of 
the  first  part,  and  the  right  to  build  a  dam 
upon  the  said  premises  and  flood  the  same 
with  water,  and  to  lay  pipes  across-  and  nn- 
der said  premises,  and  to  construct  and  main- 
tain thereon  such  pump  house  or  houses  as 
may  be  necessary  for  the  enjoyment  of  the 
rights  and  estate  hereby  reserved.  Being 
also  the  same  premises  designated  on  the 
draft  hereto  annexed  and  made  part  of  this 
indenture. 

"Together  with  all  and  singular  the  ways, 
waters,  water  courses,  rights,  liberties,  priv- 
ileges, hereditaments  and  appurtenances 
whatsoever  thereunto  belonging,  or  in  any 

1 1.  Ses  BailrMda.  toL  O,  OenL  Dig.  |  Ut. 
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wise  appertaining,  and  the  reversions  and 
remainders,  rents,  Issues  and  profits  thereof; 
and  all  the  estate,  rlgtrt,  title,  Intorest,  prop- 
erty, claim  and  demand  whatsoever  of  the 
party  of  the  first  part  In  law,  equity,  or  other- 
wise howsoever  of.  In'  and  to  the  same  and 
every  part  thereof." 

By  an  agreement  of  June  1,  1901,  Hendler 
^Id  to  the  Lehigh  Valley  Railroad  Company 
a  right  of  way  SO  feet  In  width  over  {be  land 
in  question. 

The  railroad  company  used  a  large  quan- 
tity of  sand  taken  from  plaintiff's  land,  out- 
side of  the  light  of  way.  Plaintiff  claimed 
treble  damages  for  the  taking  of  this  sand. 
The  referee  refused  to  allow  treble  dam- 
ages, and  entered  Judgment  In  plaintiffs  fa- 
vor for  $1,859.90.  

Argued  before  MITCHELIi,  C.  J.,  and 
DBAK,  FBLL,  MBSTRBZAT,  and  POTTER, 
JJ. 

Stanley  Woodward,  for  appellant  F.  M. 
Nichols  and  F.  O.  Sturges,  for  appellee. 

MITCHELL,  C.  J.  The  first  question  pre- 
sented by  this  case  la  whether  the  sand,  the 
taking  of  which  is  the  trespass  sued  for,  is 
a  mineral,  within  the  meaning  of  the  deed 
between  the  parties.  In  the  broadest  sense, 
as  belonging  to  one  of  the  three  great  di- 
visions of  matter — animal,  vegetable,  and 
mineral — sand,  of  course,  is  a  mineral.  In 
the  more  restricted  scientific  sense,  sand  may 
or -may  not  be  a  mineral,  according  to  what 
it  is  composed  of.  In  the  language  of  mln- 
eialoglsts,  air  and  water  are  minerals,  while 
granite  and  similar  rocks  are  not  minerals, 
but  aggregations  of  minerals.  So  it  is  of 
sand.  It  may  be  wholly  of  grains  of  sllez 
or  other  mineral,  or  It  may  be  of  several 
mixed  together,  and  therefore  in  the  technical 
sense  only  grains  of  rock.  It  is  perfectly 
clear  that  the  parties  here  did  not  use  the 
word  "mineral"  In  either  of  the  foregoing 
senses.  The  first  grantor  with  whom  we  are 
concerned,  the  Northern  Coal  &  Iron  Com- 
pany, conveyed  the  land  to  Jumper,  reserving 
"all  coal  and  other  minerals,  in,  under  and 
upon  said  land";  Jumper  conveyed  to  de- 
fendant with  a  similar  reservation;  and  the 
subsequent  deed  by  defendant  to  plaintiff 
conveyed  the  "surface"  of  the  land,  "ex- 
cepting and  reserving  as  fully  and  entirely  as 
In  the  said  [preceding]  Indenture  is  excepted 
and  reserved,  and  further  excepting  and  re- 
serving all  the  gravel  necessary  for  any  fill 
or  ballast  for  the  railroad,"  etc.  If  the  word 
"mineral"  had  been  nsed  in  either  of  the 
senses  already  mentioned,  it  would,  as  a  mat- 
ter of  course,  have  Included  gravel,  and  the 
additional  special  reservation  of  the  gravel 
shows  that  the  parties  did  not  consider  It  as 
incinded  in  the  preceding  general  reservation. 
But  there  is  another,  and  what  may  be  called 
the  commercial,  sense,  in  which  the  word 
"mineral"  is  used,  and  In  which,  having  ref- 
erence to  Its  supposed  etymology  of  anything 


mined.  It  may  be  defined  as  any  inorganic 
substance  found  In  nature,  having  sufficient 
value,  separated  from  its  situs  as  part  of  the 
earth,  to  be  mined,  quarried,  or  dug  for  Its 
own  sake  or  Its  own  specific  uses.  That  Is 
the  sense  in  which  it  is  most  commonly  used 
in  conveyances  and  leases  of  land,  and  in- 
which  It  must  be  presumed  that  it  was  used 
by  these  parties  in  the  deed  in  qnestibni 
"Coal  and  other  minerals" — the  expression' 
used — ^Indicate  substances  which,  like  coal, 
have  a  value  of  their  own,  apart  from  the 
rest  of  the  land,  sufficient  to  induce  the  ex- 
pense and  labor  of  severance  for  their  own 
sakes.  These  the  grantor  intended,  and  ex- 
pressed the  intention,  to  except  from  his 
grant  and  reserve  to  himself.  While  coal 
was  the  principal  and  perhaps  the  only  thing' 
clearly  in  view,  yet  the  reservation  was  not 
meant  to  be  limited  to  that,  for  then  tb^ 
addition  "and  other  minerals"  would  be  sn- 
perfluous  and  misleading.  A  vein  of  fine  mar- 
ble would  clearly  be  reserved,  and  so,  prob- 
ably, if  near  enough  a  market  to  have  « 
value,  would  be  granite  or  limestone,  or  other 
building  material,  potter's  or  porcelain  clay, 
and  the  like.  Sand  might  or  might  not  be  in 
this  category.  A  vein  of  pure  white  quarts 
sand,  valuable  for  making  glass  or  other  Bpe> 
dal  use,  would  be  within  the  reservation, 
while  common  mixed  sand,  merely  worth 
digging  and  removing  as  material  for  grad- 
ing, would  not  be.  The  referee  bsa,  found 
that  the  sand  which  Is  the  subject  of  the 
present  contention  was  of  this  latter  char- 
acter, and  was  taken  and  used,  not  for  any 
Intrinsic  value  or  use  of  its  own,  but  as  part 
of  earth  and  other  material  to  fill  up  the  road- 
bed to  the  proper  grade.  So  regarded  and 
used,  it  was  not  within  the  reservation. 

The  next  qnestion  Is  the  estate  of  the  plain- 
tiff in  the  land.  The  conveyance  to  him  was 
of  "the  surface  of  all  that  certain  lot  of 
land,"  with  a  reference  to  the  deed  In  the 
line  of  title  from  Jtunper  to  the  Lehigh  Val- 
ley Railroad  Company,  already  discussed, 
and  "excepting  and  resCTvIng  as  fully  and 
enthrely  as  in  the  said  indenture  is  excepted 
and  reserved  and  further  excepting  and  re^ 
serving  all  the  gravel  necessary  for  any  fill 
or  ballast  for  the  railroad  of  the  party  of  the 
first  part,  and  the  right  to  build  a  dam  upon 
the  said  premises  and  flood  the  same  with 
water,"  etc.,  followed  by  the  usual  grant, 
"together  with  all  and  singular  the  ways,  wa- 
ters, water  courses,  rights,  liberties,  privi- 
leges, hereditaments  and  appurtenances  what- 
soever thereunto  belonging,  or  In  any  wise 
appertaining,  and  the  reversions  and  remain- 
ders, rents.  Issues  and  profits  thereof;  and  BlI 
the  estate,  right,  title,  interest,  property; 
claim  and  demand  whatsoever  of  the  party 
of  the  first  part  in  law,  equity,  or  otherwise 
howsoever  of,  in  and  to  the  same  and  every 
part  thereof."  It  is  not  a  fair  construction 
of  this  grant  to  limit  It  to  such  mere  super- 
ficies of  the  land  as  may  be  required  for  ag- 
ricultural purposes,  even  including  In  such 


Digitized  by 


Google 


68  ATLAVTIO  BBP0RTV9, 


(Pa. 


iiee  tbe  boildiitg  of  booaet  aod  baras,  dtsging: 
oC  wells,,  etc  The  words  used,  especially 
tiiote  descriptive  ot  the  heredltameats  «od 
agpuiteuascea,  Including  "all  the  estate, 
right,  title,  interest,  property,"  etc.,  o{  the 
grantw,  are  too  broad  to  make  aoch  conatruc- 
tion  reasonable.  The  fairly  apparent  intent 
was  to  eonTey  to  the  grantee  the  entire  fee 
in  tbe  land,  to  use  for  all  parpoaes  except 
qtining  or  taldng  the  excepted  minerals,  or 
interfering  with  the  grantor's  reserved  rlgbt 
to  do  sa  The  learned  referee  was  theirefore 
rlgbt  tn  hia  conclusion  that  plalntifC  had  such 
estate  as  enabled  bin)  to  maintain  this  ac- 
tion.. 

The  remaining  question  is  tbe  extant  of 
appellant's  right  to  we  tbe  materials  on  the 
rilgbt  of  way  without  compensation.  The 
right  of  way  was  acquired  by  agreement  with 
the  landowner,  and  It  was  practically  con- 
ceded In  the  argument  here  that  tbe  learned 
referee  was  correct  in  hia  conclusion  that  the 
railroad  acquired  tbe  same  right,  titter  and 
iitterest  under  the  agreement  that  it  would 
hare  acquired  by  condemnation  under  the 
statute.  By  tbe  railroad  act  of  February  19, 
1848,  §  10  (P.  Li,  79),  tbe  railroad  company  is 
authorized  to  enter  upon  lands  surveyed  and 
located  for  its  right  of  way,  and  thereon  to 
"dig,  excavate  and  embank,  make^  lay  down 
and  construct"  the  road.  The  use  ot  tbe  ma- 
tmials  so  dug,  excavated,  etc.,  is  necessarily 
Implied  in  the  authority  to  construct,  and 
compensation  for  them  is  included  in  the  as- 
sessment of  compensation  or  damages  for  tbe 
laud  taken.  This  is  made  still  more  plain  by 
the  furth^  provision  In  the  same '  section 
that  "it  shall  in  like  manner  be  lawful  *  •  * 
to  enter  upon  any  lands  adjoining  or  in 
the  neighborhood  of  their  railroad  so  to  be 
constructed  and  to  quarry,  dig,  cut,  take  and 
oarry  away  therefrom,  any  stone,  gravel, 
clay,  sand,  earth,  wood  or  other  suitable  ma- 
terial, necessary  or  proper  for  the  construc- 
tion of  any  bridges,  viaducts  or  other  build- 
ings which  may  be  required  for  tbe  use, 
maintenance  or  repair  of  said  railroad,"  with 
proviso  that  compensation  shall  be  made  for 
such  materials,  and  an  exceptional  proviso 
as  to  timber — that  it  shall  be  obtained  from 
tbe  owner  only  by  agreement  or  purcbase. 
When,  therefore,  a  raUroad  company  obtains 
a  right  of  way,  either  by  condemnation,  or, 
as  In  this  case,  by  an  equivalent  agreemeot, 
it  has  tbe  right  to  use  without  further  com- 
pensation all  tbe  suitable  materlalSk  except 
timber,  within  the  lines  of  its  way,  for  the 
construction  of  Its  road  through  tbe  property 
of  tbe  landowner.  Whether  such  materials 
are  above  or  below  the  grade  of  the  road 
makes  no  difference.  Tbe  language  of  the 
act  is  not  limited  by  any  such  considerations. 
If  it  Is  necessary  to  go  outside  the  lines  of 
their  way  for  snfflcient  width  to  support  an 
embankment,  they  may  do  so,  but  must  pay 
for  the  additional  land  occupied;  and  so,  if  it 
is  necessary  to  go  outside  the  lines  to  give 
tbe  walls  of  a  cut  tbe  slope  required  to  pre- 


vent sliding  or  washing  down,  ihtv  may  do 
sp.  on  paying  for  the  additional  materials 
taken  outside.  But  within  tbe  llnea  the  ma- 
terials are  part  of  the  land  taken,  and  com- 
pensation for  it  Includes  the  wboja.  The 
right,  bowever,  extends  no  further,  as  against 
each  owner,  than  the  boundaries  of  bis  own 
land.  His  laqd  has  been  subjected  to  a  servi- 
tude for  tbe  construction  and  maintenance 
of  a  railroad  through  It,  but  not  for  construc- 
tion or  maintenance  tlirougta  any  other  land. 
For  tbe  use  of  bis  land  or  materials  for  the 
latter  purpose  he  has  not  been  compensated, 
and,  If  they  are  taken  for  that  purpose,  it 
must  be  under  the  clause  of  the  act  aa  to 
adjoining  or  neighboring  land  already  quoted, 
and  upon  additional  compensation.  The  ref- 
eree In  the  present  case  has  found  that  the 
defendant  "took,  carried  away,  and  converted 
to  their  own  use,  from  tbe  lands  of  the  plain- 
tiff described  In  the  declaration,  sand  to  tbe 
amount  of  3,542R^  cubic  yards,  equal  to  5,314 
tons,"'  and  entered  Jndgment  for  this  quan- 
tity at  the  valuation  of  S6  cents  a  too.  As 
that  quantity  was  taken  from  plaintiff's  land, 
carried  away,  and  used  on  other  land,  de- 
fendant was  responsible  for  its  value.  Un- 
der tbe  circumstances  of  tbe  taking  and  use, 
the  place — whether  above  or  on  or  below  the 
grade  of  tbe  road,  and  whether  within  or 
outside  the  limits  of  the  right  of  way — was 
immaterial.  Though  not  reached  for  exact- 
ly tbe  reasons  indicated  i^  this  opinion^  the 
referee's  conclusion  was  correct. 
Judgment  affirmed. 


ONt  Pa.  Ml} 
HBNDLBR  v;  LBHIOH  VAIiLBY  R.  CO. 
(Supreme  Court  of  Pennsylrania.     Hay  23, 
1904.) 

1IINBBAI.B— BAILBOADS— SAND  ON  SIBHT  OV 
WAT 
1.  Under  Act  May  8,  1876  (P.  L.  142),  pro- 
viding that,  if  any  person  or  corporation  shall 
dig  minerals  on  the  land  of  another  without 
the  consent  of  the  owner,  he- shall  be  liable  for 
double  the  value  thereof,  a  railroad  company 
cannot  be  charged  with  doable  value  for  taking 
common  mixed  sand  for  grading  from  land  over 
which  it  has  the  right  of  way. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Joseph  Hendler.  against  tbe  Le- 
high Valley  Railroad  Company.  From  an 
order  overruling  exceptions  to  report  of  ref- 
eree, plaintiff  appeals.    Affirmed. 

Argued  before  MITCHBLL,  C.  J.,  and 
DEAN,  FELL,  MBSTREZAT,  and  POTTER, 
JJ. 

F.  M.  Nichols  and  F.  O.  Sturges,  for  appel- 
lant   Stanley  Woodward,  for  appellee. 

MITCHEUiL,  C.  J.  This  la  a  cross-appeal 
flrom  tbe  same  Judgment  as  in  No.  280  of 
January  term,  1903.  See  58  Atl.  486.  The 
only  question  in  tbe  present  appeal  la  tbe 

f  1.  See  Railroads,  ToL  41,  Cent  Dig.  i  IS. 
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ligbt  ot  the  plaintiff  to  double  or  treble  dam- 
ages under  the  act  of  May  8,  1876  (P.  L. 
142).  The  language  of  the  act  la:  "If  any 
persmi  or  corporation  staall  mine  or  dig  out 
any  coal,  iron  or  other  minerals,  knowing 
the  same  to  be  upon  the  lands  of  another  per- 
son or  corporation,  without  the  consent  of 
the  owner,  the  person  or  corporation  so  of- 
fending shall  be  guilty  of  a  misdemeanor, 
*  •  •  and  the  person  or  corporation  so 
offending  shall  b«  further  liable  to  pay  to 
such  owner,  double  the  value  of  the  said 
coal,  iron  or  other  materials  so  mined,  dug 
out  or  removed,  or  in  case  of  the  conversion 
of  the  same,  to  the  use  of  such  offender  or 
offenders,  treble  the  value  thereof  to  be  re- 
covered with  costs  of  suit,  by  action  of  tres- 
pass or  trover." 

The  learned  referee,  applying  the  test  of 
the  pc^nlar  understanding  of  the  word  "min- 
eral," found  that  the  sand  which  was  the 
subject  of  the  suit,  not  being  within  such 
understanding,  was  not  reserved  by  the  gran- 
tor, and  therefore  sustained  the  plaintUTs 
right  of  action  for  defendant's  carrying  it 
awa^.  On  the  same  line  of  reasoning,  he 
furtlier  held  that  sand  was  not  a  mineral, 
within  the  act  of  1876,  and  therefore  refused 
to  award  plaintiff  either  double  or  treble  dam- 
ages. As  between  the  present  parties,  a  dif- 
ferent but  equally  short  cut  leads  to  the  same 
conclusion.  The  plaintiff  Is  the  grantee  of 
the  defendant  by  a  deed  wherein  the  latter 
reserved  "all  coal  and  other  minerals  in,  un- 
der and  upon"  the  land.  If  the  sand  in  ques- 
tion was  a  mineral,  it  was  reserved  by  the 
grantor,  and  the  plaintiff  did  not  own  it.  If, 
on  the  other  hand.  It  was  not  a  mineral, 
there  could  be  no  double  or  treble  damages 
under  the  statute.  The  various  meanings  ot 
the  word  "mineral"  have  been  considered  in 
tbe  other  branch  of  this  case.  What  was 
there  defined  as  the  commercial  sense  of  the 
word,  to  wit,  a  substance  of  mineral  nature, 
having  sufficient  value,  separated  from  its 
situs  as  part  of  the  earth,  to  be  mined,  quar- 
ried, or  dug  for  its  own  salce,  or  its  own  spe- 
cific uses,  is  clearly  the  sense  in  which  it  is 
used  In  the  act  of.  1876.  The  act  is  highly 
penal,  both  in  Its  criminal  and  civil  aspects, 
and  therefore  must  be  strictly  construed.  Its 
Intent  was  to  give  protection  to  a  species  of 
property  peculiarly  liable  to  invasion  in  a 
new  or  sparsely  .settled  country — a  wrong 
frequently  difficult  to  discover,  and  for  which 
the  only  common-law  remedy  by  action  of 
trespass  was  inadequate.  It  continues  In  the 
same  line  the  policy  of  the  act  of  March  29, 
1824  (P.  L.  153),  giving  double  or  treble  dam- 
ages against  any  person  cutting  down  timber 
trees  on  the  lands  of  another,  and  section 
152,  p.  410,  of  the  crimes  act  (March  31,  1860; 
P.  L.  382),  making  the  same  thing  a  misde- 
meanor punishable  with  fine  and  imprison- 
ment.   And  In  the  same  line  are  the  acta  of 


April  9, 1869,  June  2,  1870,  and  June  11, 1879, 
Imposing  penalties  on  setting  fire  to  waste, 
wild,  or  timber  lands,  barrens,  or  moors. 
The  object  in  all  such  -  legislation  was  the 
same — ^to  give  a  more  effective  remedy  than 
the  action,  of  trespass,  by  maldng  the  wrong 
not  only  a  misdemeanor  punishable  criminal- 
ly, but  by  giving  the  injured  party  full  rep- 
aration In  the  way  of  fixed  exemplary  dam- 
ages. 

.In  the  present  case  the  defendant  appears 
to  have  talcen  the  sand  under  claim  of  full 
ownership,  and,  even  though  that  be  not  sus- 
tained, nevertheless,  under  some  circumstan- 
ces and  for  some  uses,  such  as  ccmstructlon, 
repair,  or  maintenance  of  its  road  through 
plaintiff's  land,  the  defendant  bad  a  clear 
right  to  take  it.  The  statutory  trespass 
which  incurs  the  punitive  damages  is  the 
mining  or  digging  of  the  minerals,  "knowing 
the  same  to  be  upon  the  lands  of  another." 
It  is  doubtful  if  the  case,  in  any  aspect.  Is 
within  the  definition  of  the  offense.  But 
however  that  may  be,  it  Is  clear  that  under 
the  findings  of  the  learned  referee  the  sand 
in  question  was  not  a  mineral,  in  the  com- 
mercial sense,  or  within  the  terms  of  the 
act  To  take  the  word  In  any  other  sense 
would  not  only  be  giving  a  penal  statnte  a 
very  loose  rather  than  a  strict  construction, 
but  would  lead  to  manifest  absurdity.  In  its 
broad  sense  contended  for  by  appellant  the 
word  "mineral"  includes  all  kinds  of  earth, 
as  well  as  water,  and,  if  so  construed,  the 
taking  of  a  shovelful  of  earth  from  a  neigh- 
bor's land,  or  a  bucket  of  water  from  his  well, 
would  be  a  criminal  offense,  under  the  stat- 
ute. No  such  drastic  application  of  its  words 
was.  within  the  intention  of  the  Legislature, 
and  the  intention  Is  as  mandatory  a  conaid- 
eratlon  in  the  construction  of  a  statute  as  of 
a  contract 

Appellant  has  dted  two  cases,  but  neither 
of  tbem  contains  anything  repugnant  to  the 
view  we  have  expressed.  In  Com.  v.  Hippie, 
7  Pa.  Dlst  R.  399,  Judge  McPherson  instruct- 
.  ed  the  Juiy  that  sand  was  a  mineral,  within 
.^e  act  of  1876.  As  we  have  said  in  the  oth- 
er branch  of  this  case,  sand,  according  to  the 
circumstances,  may  or  may  not  be  a  mineral, 
in  the  commercial  sense  Intended  by  the 
statute.  The  report  of  Ck>m.  v.  Hippie  is 
very  brief,  ana  t&eDe  Is  aotbing  'to'  Indicate 
that  In  the  tacts  in  that  Case  the  sand  was 
.not  shown  to.  have  been  dug  and  carried 
away  for  its  own  specific  use  or  value,  and 
80  brought  within  our  cwastructlon  of  the 
statute.  In  the  other  ease — ButUec|ge  r. 
Kress,  17  Pa.  Super.  Ct  400— the  Mipeclor 
court  held  that  building  stone  was  a  mineral, 
witliin  the  statute,  and  taking  it  even  from 
an  open  quarry  entitled  the  owner  to  recover 
treble  damages.  This  was  in  exact  har- 
mony with  our  present  declsioo. 

Judgment  atSrmed. 
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MAJOR  et  al.  t.  ALDAN  BOROUGH  et  aL 

(Supreme  Ooort  of  PennsyWania.     May  23, 
1904.) 

UUNICIPAt.    DEBTS  —  ELECTIONS  —  FUBPOSB    OF 

LOAN— BALLOTS— DIVEB8I0N    OF 

FUNDS— IHJUNCTION. 

1.  Act  June  9,  1891  (P.  L.  252),  provides  for 
an  election  on  proposed  increase  of  a  municipal 
debt,  ana  directs  that  the  notice  of  election 
shall  contain  a  statement  of  the  last  assessed 
valuation,  the  amount  of  the  existing  debt,  the 
amount  of  the  proposed  increase,  and  the  pur- 
pose thereof,  and  provides  that  the  elector  uiall 
vote  either  "No  mcrease  of  debt,"  or  "Debt 
may  be  increased."  C5onst.  art.  9,  J  8,  pro- 
vides that  no  municipality  shall  increase  its 
debt  without  the  assent  of  the  electors.  Held 
that,  as  there  is  no  provision  that  the  elector 
shall  pass  on  the  purpose  of  the  loan,  the  pro- 
vision  that  the  purpose  sh^Jl  be  printed  on  the 
inside  of  the  paper  ia  simply  for  the  infoima- 
tion  of  the  voter. 

2.  The  purpose  for  which  any  municipal  In- 
debtedness is  to  be  increased,'  whether  within 
or  above  the  constitutional  limit,  is  for  the 
municipal  authorities  to  whom  the  electors  have 
delegated  the  power  to  act  for  them. 

3.  Where  the  municipal  authorities  provide  by 
an  ordinance  for  an  election  for  an  increase  of 
the  debt  under  Act  June  9,  1891  (P.  L.  252), 
and  the  purpose  of  the  increase  is  set  forth  in 
the  ordinance,  and  in  the  notice  of  election,  and 
on  the  ticket  of  the  elector,  and  the  amount  of 
the  increase,  the  borough  council  cannot,  after 
the  increase  is  authorized  by  a  public  vote,  di- 
vert the  money  from  the  purpose  stated  in  the 
itrdinance  and  on  the  ticket. 

4.  Where  the  purpose  of  an  increase  of  a 
municipal  debt  was  stated  to  be  a  telford  pave- 
ment, to  be  laid  according  to  certain  specifica- 
tions, and  the  increase  is  voted  by  the  electors, 
an  injunction  will  not  lie  against  the  borough 
authorities  to  restrain  them  from  awarding  t^e 
contract  on  specifications  varying  from  those 
first  adopted,  where  the  only  difference  was  a 
change  in  the  foundation  of  the  pavement, 
which,  in  the  opinion  of  the  trial  court,  did 
not  affect  the  solidity  of  the  road. 

Appeal  from  Court  of  Common  Pleas,  Dela- 
ware County. 

Bill  by  Henry  H.  Major  and  J.  Harris  Reed 
against  Aldan  borough  and  others.  From  a 
decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

'  Argued  before  MITCHELL,  C.  J.,  and 
Oban,  fell,  MESTRBZAT,  and  THOMP- 
SON, JJ.,  and  reargued  before  DEAN, 
6ROWN,  MESTREZAT,  POTTER,  and 
i'!HOMPSON,  JJ. 

'  '  W.  B.  Broomall  and  J.  B.  Hannam,  for 
appellants.  C.  Wilfred  Conard,  V.  Gilpin 
Robinson,  and  Isaac  B.  Johnson,  for  appel- 
lees. 


BROWN,  J.  By  ordinance  of  April  20, 
1008,  tbe  borough  of  Aldan  resolved  to  In- 
crease Its  Indebtedness,  and  provision  was 
made  for  submitting  the  question  of  the  in- 
crease to  a  popular  vote,  as  the  same  was  In 
excess  of  2  per  centum  of  the  assessed  valua- 
tion of  the  property  within  the  municipality. 
The  proposed  Increase  was  ?17,500,  and  was 
for  making  street  improvements.    Tbe  sum 


of  $1.5,700  was,  as  Is  expressed  In  tbe  ordi- 
nance, to  be  used  as  follows: 

Grading  and  telfording  Providence  Road 
from  Springfield  Road  to  Oak  Xiane. . .  $8,000 

Grading,  telfording,  and  surfacing  Oak 
Lane 700 

Grading,  telfording,  and  resurfacing 
Springfield  Road  from  Providence  Road 
to  P.,  B.  &  W.  R.  R. 6,000 

Grading,  telfording,  and  resurfacing  Clif- 
ton avenue  from  Springfield  Road  to 
Rively  avenue 2,000 

The  balance,  ?1,800,  was  to  be  used  !n 
grading.  Improving,  and  draining  five  other 
streets.  At  an  election  held  May  26,  1908, 
the  borough  electors  voted  In  favor  of  the 
proposed  Increase.  Subsequently  an  ordi- 
nance was  passed  authorizing  the  loan,  and 
the  money  was  appropriated  for  the  purposes 
set  forth  In  the  ordinance  of  April  20th.  The 
borough  authorities  advertised  for  bids  for 
doing  the  work  on  the  four  streets,  for  which 
the  sum  of  $15,700  had  been  appropriated. 
The  specifications  upon  which  the  bids  were 
to  be  received  provided  as  follows:  "Tlpon 
the  subgrade  as  prepared,  a  telford  pavement 
Is  to  be  laid,  the  foundation  course  most 
consist  of  irregular  shaped,  hard,  tough  and 
durable  stone,  laid  by  hand  so  as  to  break 
Joints  as  far  as  possible;  they  must  be  six 
Inches  deep,  six  to  ten  Inches  long,  and  four 
to  six  Inches  wide,  and  must  be  placed  on 
their  broadest  edges  and  lengthwise  across 
the  roadway.  All  the  Irregularities  of  the 
upper  part  of  said  foundation  must  be  broken 
off  with  napping  hammers,  and  the  Inter- 
stices filled  up  with  stone  chips,  making  this 
layer  when  complete  a  firm,  substantial  and 
even  pavement  sir  inches  deep."  With  the 
limited  amount  of  money  in  their  hands,  the 
borough  authorities  were  unable  to  enter  into 
a  contract  in  strict  conformity  to  the  specifi- 
cations, and  upon  their  modification  a  con- 
tract was  made  with  Patrick  Mahoney.  This 
bill  was  then  filed  to  prevent  him  from  pro- 
ceeding with  the  work  on  the  ground  that 
the  council.  In  making  the  contract  with  him, 
had  diverted  the  money  from  the  purposes 
for  which  the  municipal  anthoritles  Iiad  been 
authorized  to  borrow  It 

By  section  8,  art  9,  of  our  Constitntion, 
no  municipality  can  incur  any  new  debt,  or 
increase .  Its  indebtedness  to  an  amoimt  ex- 
ceeding 2  per  centum  upon  the  assessed  valu- 
ation of  the  property  within  It  without  the 
assent  of  Its  electors  at  a  public  election,  in 
such  manner  as  shall  be  .provided  by  law. 
The  act  of  June  9,  1891  (P.  L.  252),  provides 
how  an  election  upon  a  proposed  hicrease  of 
municipal  indebtedness  shall  be  held,  and 
directs  that  the  notice  of  the  election  shall 
contain  a  statement  of  the  amount  of  the 
last  assessed  valuation,  the  amount  of  the 
existing  debt,  the  amount  and  percentage  of 
the  proposed  Increase,  and  the  purposes  for 
which  the  proposed  indebtedness  is  to  be  in- 
creased. "But  all  the  elector  does  is  to  vote 
"No  increase  of  debt"  or  "Debt  may  be  In- 
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creasecl.**  Neither  In  the  Constitution,  nor 
In  the  act  of  Assembly  regulating  the  elec- 
tion, is  there  any  proyislon  that  the  electors 
shall  pass  upon  the  purx>ose  ot  the  loan.  The 
Rtatntory  provision  that  the  purpose  and 
amount  of  the  increase  shall  be  written  or 
printed  on  the  inside  of  the  ticket  is -simply 
for  the  information  of  the  voter,  that  he  may 
vote  with  intelligence  upon  the  question  sub- 
mitted to  the  electors.  In  Barr  v.  Phlladd- 
phla,  191  Pa.  438,  43  Atl.  335,  in  affirming 
the  decree  of  the  court  belo-w,  we  adopted  as 
a  correct  view  of  the.  law  upon  this  subject 
the  following  from  its  opinion:  "It  Is  rea- 
sonably clear  from  the  language  t>otb  of  the 
Constitution  and  of  the  act  of  1891  that  It 
was  not  the  intention  that  the  electors  should 
determine  the  purposes  to  which  tbe  moneys 
are  to  be  applied.  The  electors  are  to  be 
given  notice  of  the  purposes  to  which  the 
corporate  authorities  Intend  to  apply  them. 
If  It  were  the  intention  of  the  Legislature 
to  have  the  electors  determine  the  purpose, 
there  would  have  been  a  direction  not  to  de- 
scribe It  briefly  in  their  ballots,  but  clearly, 
precisely,  and  exactly.  The  assent  of  the 
electors  Is  to  be  given  'to  such  Increase  of  in- 
debtedness,' and  nowhere  is  it  indicated  that 
they  are  to  assent  to  or  dissent  from  the  pur- 
pose or  purposes  for  which  the  moneys  are 
to  be  utilized.  The  ballots  are  so  worded 
that  the  electors  vote  for  an  increase  or  no 
Increase  of  the  debt,  and  the  brief  descrip- 
tion of  the  purpose  is  Intended  for  their  in- 
formation, so  that  they  may  vote  upon  this 
question  intelligently."  In  the  present  case 
the  purpose  for  which  the  money  was  to  be 
borrowed  was  clearly  set  forth  in  the  notice 
of  the  election  as  being  the  one  named  in  the 
ordinance  directing  the  election  to  he  held. 

The  purpose  for  which  any  municipal  In- 
debtedness Is  to  be  incurred,  whether  within 
or  aboYe  the  constitutional  limit  of  2  per 
centum  of  the  assessed  valuation,  is  for  the 
municipal  authorities  to  whom  the  electors 
have  delegated  the  power  and  authority  to 
speak  and  act  for  them.  The  very  purpose 
of  a  town  council  and  chief  burgess  is  that 
municipal  action  may  be  taken  by  the  elect- 
ors through  their  representatives  as  a  de- 
liberative body,  instead  of  acttng  themselves 
by  town  meetings,  which  often  would  be 
little  more  than  mobs,  when  questions  of 
public  Improvements  or  relating  to  the  gen- 
eral welfare  require  consideration  and  ac- 
tion. It  would  be  utterly  Impracticable  to 
submit  to  a  popular  vote  the  questions  that 
constantly  arise  In  connection  with  the  con- 
trol and  management  of  municipal  affaira 
Not  only  Is  the  purpose  for  which  public  in- 
debtedness Is  to  be  contracted,  for  the  coun- 
cils of  a  city  or  a  borough,  but  the  method, 
as  well,  of  carrying  It  out  If  It  were  other- 
wise, there  might  be  as  many  minds  as  vot- 
ers as  to  how  the  piupose  should  be  carried 
out.  While  this  is  the  general  j-ule,  it  is  not 
to  be  extended  to  a  case  UkeT  the  present 
without  proper  qnallflcations.    When  by  an 


ordinance  the  municipal  authorities  direct, 
in  conformity  to  the  constitutional  require- 
ment, the  submission  to  a  popular  vote  of 
the  question  of  the  Increase  of  the  Indebted- 
ness, .the  purpose  for  Increasing  It  Is  dis- 
tinctly set  forth,  and  in  the  notice  of  the 
election  this  purpose  again  appears,  and  on 
his  ticket  the  elector  finds  a  brief  statenient 
of  it,  and  the  amount  of  the  increase,  the 
Iiorongh  council  cannot,  after  the  Increase 
Is  authorized  by  a  popular  vote  so  cast,  di- 
vert the  money  from  the  purpose  for  which 
they  in  the  first  instance  declared  it  was 
to  be  used.  In  voting  for  the  increase  the 
electors  have  a  right  to  assume,  and  vote 
accordingly,  that  their  representatives  will 
expend  the  money  for  the  purpose  for  which 
tliey  asked  it.  To  permit  them  to  do  other- 
wise would  be  to  permit  them  to  practice 
fraud  and  deception  upon  their  trusting  con-' 
stituents,  and,  when  an  attempt  is  made  by 
those  in  authority  to  so  violate  faith  with  the 
people,  they  will  be  halted  by  a  chancellor. 
But  such  diversion  of  public  moneys  from 
the  purpose  for  which  they  are  raised  must 
be  substantial.  Soun^  discretion  must  rest 
in  the  authorities  in  carrying  out  the  pur- 
pose, and  the  mere  adoption  of  a  certain 
method  In  doing  so,  or  making  changes  in 
the  same,  cannot  be  regarded  as  an  unlaw- 
ful diversion,  if.  In  the  end,  the  real  pur- 
pose of  the  authorized  loan  Is  attained.  That 
It  will  be  attained  in  the  case  now  before  us 
is  manifest  from  the  findings  of  the  learned 
Judge  below. 

While  the  court  did  find,  "The  pavement 
provided  for  In  the  last-named  contract  Is  a 
macadam  pavement  with  the  base  made  of 
slag,  and  is  not  a  telford  pavement,  as  pro- 
vided for  in  said  ordinances,"  this  finding 
must  be  taken  in  connection  with  others. 
The  specification  calling  for  a  telford  pave-, 
ment,  to  which  we  have  directed  attention,' 
and  on  which  the  appellants  insist  the  con- 
tract should  have  been  made,  is:  "Upon  the 
subgrade  as  prepared,  a  telford  pavement  is 
to  be  laid,  the  foundation  course  must  con- 
sist of  Irregular  shaped,  hard,  tough  and  dur- 
able stone,  laid  by  hand  so  as  to  break  Joints 
as  far  as  imssible;  they  must  be  six  inches 
deep,  six  to  ten  Inches  long,  and  four  to  six 
Inches  wide,  and  must  be  placed  on  their 
broadest  edges  and  lengthwise  across  the 
roadway.  '  All  the  Irregularities  of  the  upper 
part  of  aald  foundation  must  be  broken  off 
with  napping  hammers,  and  the  interstices 
filled  up  with  stone  chips,  making  this  layer 
when  complete  a  firm,  substantial  and  even 
pavement  six  inches  deep."  That  of  which 
they  complain,  and  upon  which  the  contract 
was  awarded,  provides:  "Upon  the  subgrade 
as  prepared  a  pavement  Is  to  be  laid;  the 
foundation  course  must  consist  of  irregular 
shaped,  hard,  tough  and  durable  slag  of  size 
and  quality  to  be  approved  by  the  highway 
committee,  eight  Inches  deep,  and  repeatedly 
rolled  with  a  roller  weighing  not  less  than 
fifteen  tons,  nntll  It  forms  a  foundation  at 
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least  sU  Incliea  deep."  Each  specification 
continues:  "The  fovindatlon  must  b«  evenly 
covered  to  a  depth  of  three  and  a  half  inches 
with  Glenn  Mills  trap-rock  stone  of  one  and 
a  half  inch  slz^  then  covered  vrith  a  light 
coat  of  clay,  free  from  lumps,  and  thoroughly 
rolled  with  a  roller  -weighing  from  three  to 
four  tons.  Any  irregularities  or  depressions 
appearing  In  the  roadway  must  at  once  be 
filled  with  broken  stone  to  bring  the  same 
to  the  proper  form  of  grade  and  cross-sec- 
tion. This  layer  of  stone  must  be  evenly 
covered  with  one  inch  of  coarse  trap-rock 
screenings,  mostly  of  the  three-quarter  inch 
sice,  but  containing  sufficient  dust  to  make 
It  bind  thoroughly,  well  sprinkled  with  wa- 
ter and  repeatedly  rolled  with  a  roller, 
weighing  not  less  than  fifteen  tons,  until  the 
surface  becomes  perfectly  firm,  smooth  and 
bard.  The  sprinkling  must  be  kept  up  dur- 
ing the  final  rolling;  any  depressions  or  ruts 
that  may  appear  on  any  part  of  the  pave- 
ment from  any  cause  whatever  must  be  filled 
with  three-quarter  inch  stone  and  thorough- 
ly compacted."  From  a  comparison  of  these 
two  specifications,  it  is  Instantly  clear  that 
the  only  difference  Is  a  change  in  the  bot- 
t<Hn  construction.  The  sixteenth  finding,  in 
answer  to  a  request  of  the  appellees,  is:  "I 
am  of  the  opinion  tliat  a  telford  construction 
of  slag,  of  the  size,  shape,  and  laid  In  the 
same  manner,  as  natural  stone,  would  con- 
stitute a  telford  pavement"  Another  finding 
lis:  "The  two  constructions  differ,  in  that 
one  is  stone — ^telford  foundation — ^and  the 
other  is  a  slag,  answering  more  nearly  to  a 
macadam  construction.  As  far  as  the  end 
to  be  reached  Is  concerned,  I  am  of  the  opin- 
ion that,  if  a  solid  foundation  Is  procured  un- 
der the  same  circumstances,  the  one  is  as 
good  as  the  other." 

From  the  foregoing  it  is  clear  that  the 
borough  authorities  were  not  violating  good 
faith  to  the  electors  of  the  borough,  or  un- 
dertaking to  do  anything  for  which,  under 
the  drcumstances,  they  ought  to  be  enjoined. 
As  courts  of  eqCiy  interfere  with  the  acta 
of  municipal  corporations  only  upon  the  clear- 
est proof  that  they  are  without  authority, 
this  bill  was  properly  dismissed.  Decree  af- 
firmed at  costs  of  appellants. 


(26  R.  I;  W) 

BTHVBN8  r. 
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(Snpreme  Court  of  Rhode  Island.    March  16, 
1»04.) 

nmOBS— PEBKIOTOBT  CHAI.I.BNOK— NTTMBEB  OV 
CHALIXNGES  —  BTATUTOBT  CONSTBUCTIOn  — 
AILOWANCE  OF  EXCESSIVE  CHALLENGES — 
UABMLGSS   EBBOR. 

1.  Gen.  Laws,  c.  243,  S  2,  provides  that  either 
party  in  a  civil  action  may,  before  the  opening 
of  the  action  to  the  jury,  challenge  aoy  qualified 
jurors  called  for  a  trial  of  such  cause  Oi  pro- 
ceeding, not  exceeding  one  in  four,  without 
showing  any  cause  therefor.  Held,  that  under 
the  language  of  the  statute,  and  its  evident 
meaning,  as  appears  from  the  course  of  legisla- 
tion (Apt  Gen.  Assem.  1647 ;    1  B.  L  Col.  Bee. 


199)  incorporating  32  Hea.  VIII,  a  3,  and  act 
concerning  crimes  and  punishments,  enacted  in 
.January,  1838,  and  Rev.  St.  1857,  c.  172,  f  33, 
the  number  of  peremptory  challenges  to  a  jnry 
is  not  to  be  computed  on  the  total  number  of 
jurors  qualified  generally  as  jurors,  who  are 
called,  including  those  who  are  challenged  for 
cause,  but  the  basis  of  computation  ia  the  num- 
ber called,  exclusive  of  challenges  for  cause, 
and  inclusive  of  the  increment  of  substitutes  on 
peremptory  challenges. 

2.  The  allowance  of  peremptory  challenges 
to  the  jury,  in  excess  of  the  statutory  provi- 
sion, to  a  party,  is  no  ground  for  reversal,  in 
the  absence  of  a  showing  of  prejudice  to  the 
oppo&ite  party. 

Action  by  Walter  H.  Stevens  against  tlie 
Dnlon  Railroad  Company.  Judgment  in  favor 
of  defendant,  and  plaintiff  petitions  tor  a 
new  trial.    Petition  dented. 

Argued  before  STINE88,  0.  J.,  and  TIL- 
UN6HAST  and  BL0D6ETT,  JJ. 

Comstock  &  Gardner,  for  plaintiff.  Henry 
W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S. 
Hoffman,  for  defendant 


BLODGKTT,  3.  Two  questions  are  pre- 
sented by  the  exceptions;  the  first  being 
whether  the  number  of  peremptory  chal- 
lenges to  a  Jury  ^hail  be  computed  upon  the 
total  number  of  Jurors  qualified  generally  as 
Jurors  who  are  called.  Including  those  who 
are  challenged  for  cause,  or  whether  the 
basis  of  computation  shall  be  the  number 
called,  exclusive  of  challenges  for  cause,  but 
ineluaive  of  ttie  increment  of  substitutes  upon 
peremptory  ctiallenges;  and  the  second  ques- 
tion being  as  to  the  effect  of  the  allowance 
of  a  greater  number  of  such  challenges  than 
is  specified  in  the  statute. 

It  is  obvious  that  the  answer  to  the  first 
question  must  depend  upon  the  construction 
to  bft  given  to  the  word  "qualified"  in  Gen. 
^ws  1896,  c.  243,  {  2,  as  follows:  "Either 
party  in  a  civil  action,  or  in  any  criminal  pro- 
ceeding, may,  before  the  opening  of  such  an 
action  or  proceeding  to  the  Jury,  challenge 
in  writing,  addressed  to  the  clerk  of  the 
court,  any  qualified  Jurors  called  for  the  tri- 
al of  said  cause  or  proceeding,  not  exceeding 
one  In  four,  without  alleging  or  showing  any 
cause  therefor;  and  after  such  objection  the 
challenged  Jurors  shall  not  sit  in  the  trial  of 
such  cause,  but  other  Jurors  shall  be  called  to 
take  the  place  of  the  challenged  Jurors  for 
the  trial  of  the  cause." 

The  statute  under  consideration  establish- 
es the  same  rule  for  "any  criminal  proceed- 
ing" which  It  prescribes  for  "a  civil  action." 
Whether  lll)erty  or  property  be  at  issue,  there 
is  the  same  rule  in  this  behalf  in  the  composi- 
tion of  a  Jury  for  the  trial  of  an  indictment 
for  murder  a;s  in  the  trial  of  an  action  of  as- 
snmpsit  It  is  a  statute,  too,  which  is  or  may 
be  Invoked  daily  upon  the  impaneling  of  a 
Jury.  An  examination  of  the  statutory  provi- 
sions of  other  states,  as  summarized  in 
Thompson  &  Merriam  on  Juries,  i  166,  dis- 
closes that  no  other  state  provides  for  per- 
emptory challenges  in  proportion  tb  the  whole 
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number  of  penona  called  as  Jutora,  but  tbat 
in  every  state  the  maximum  number  of  per- 
emptory challenges  Is  definitely  prescrlhed  by 
the  statute.  It  accordingly  becomes  neces- 
sary to  interpret  and  construe  the  provisions 
of  our  unique  statute  upon  principle,  rather 
than  upon  strict  precedent,  aided  as  we  may 
be  by  a  consideration  of  the  course  of  legisla- 
tion upon  the  subject,  ai)d  by  the  analogies 
-which  may  be  deduced  therefrom,  and  the 
object  sought  to  be  attained  thereby. 

Our  first  legislation  upon  the  subject  of 
peremptory  challenges  is  contained  in  an  act 
of  the  General  Assembly  passed  in  1647, 
which  by  title  specifically  Incorporates  In  its 
provisions  an  act  of  Parliament  (32  Hen. 
VIII,  c.  8)  enacted  in  1540,  and  is  as  followa 
(1  R.  I.  Col.  Keo.  ise):  "And  be  it  further  en- 
acted that  men  have  their  peremptory  and 
other  challenges,  to  the  full  as  they  have 
them  in  E^glnnd,  where  for  petty  Treason. 
Murder  and  Felony,  they  may  challenge  to 
the  number  of  twentle.  See  32  Hen.  VIII,  c. 
Z."  This  statute  is  of  special  interest,  because 
it  first  specifies  tta»  cases  In  which  peremp- 
tory challenges  migbt  be  allowed  the  accused, 
and  fixes  their  number  at  20;  and  this  seems 
to  have  been  the  law  of  the  colony  and  of  the 
state  nntU  the  revision  of  1867  (Ber.  St  c 
172,  t  33),  when  the  right  of  peremptory  chal- 
lenge was  also  extended  to  "any  criminal 
proceeding"  as  well  as  to  dvU  actions;  the 
number  b^ng  changed  to  one  in  six  of  the 
Jurors  called  for  each  party  (State  v.  Sutton, 
10  R.  1. 160)  at  the  common  law;  there  being 
BO  right  of  peremptory  cbaUeuge  in  a  dvll 
action. 

Conforming  to  the  Injonction  to  consult 
the  statute  82  Henry  Till,  c  8,  In  order  to  de- 
termine the  right  to  peremptory  challenges 
"as  they  have  them  in  England,"  it  will  be 
«een  that  this  act,  among  other  provisions, 
deprives  of  the  benefit  of  clergy  those  who 
•"cbullenge  peremptorily  above  the  number 
of  Twenty  Persons"  under  25  Henry  VIU,  c 
S  (1533),  as  well  as  provides  "that  no  person 
or  Persona  arraigned  for  any  Petty  Trea- 
son, Murther  or  Felony,  should  be  admitted 
to  any  peremptory  Challenge  above  the  Num- 
ber of  Twenty"  under  22  Henry  VIII,  c.  14 
(1531),  and  makes  them  "to  be  observed  and 
kept  forever." 

Prior  to  the  passage  of  the  statute  last  cit- 
ed the  number  of  challenges  allowed  at  the 
common  law  to  the  accused  was  36,  and.  If 
be  challenged  more  than  that  number,  be 
was  to  be  hanged,  although  formerly  to  suf- 
fer death  by  pain  fort  et  dure.  And  such 
seems  to  have  been  the  law  even  in  the 
next  preceding  reign  of  Henry  VII,  for  in 
the  Year  Book  8  Henry  VII,  fol.  12  (5)  (1488), 
it  is  recorded  "Home  arraign  deuat  Fairfax, 
Brian  &  Hough  a  Newgate  chair.  xxxvL  St 
le  question  fnlt,  q  srra  fait  de  luy,  Et  touts 
les  Jnstiv  de  lun  banke  et  de  lauter  accord' 
fOre,  q  11  serra  pendu,  et  se  serra  mis  a  son 
I  penance,  Bt  voiilent  q  chesc  gard'  ce  rul' 
quant  11  viet  en  son  circuit  deuat  luy  Hussey 


dit,  que  les  opinions  des  Justices  en  temps 
E.  le  4.  ad  estre  le  cfftrarie,  Mes  ore  lis  agree, 
come  appiert  deuant"  And  see  Year  Book 
4  Bdw.  IV,  U  {1465);  17  Edw.  Ill,  42  (1343); 
Year  Book  14  Edw.  IV,  7  &  8  (1475),  and 
Year  Book  3  Henry  VII,  2  (1488);  Year  Book 
8  Henry  VII,  foL  12  (8);  and  see  Kelyng's 
Rep.  36  (temp.  Car.  II). 

As  to  the  effect  of  Uiis  statute,  it  is  observ- 
ed in  Hawkins'  Pleas  to  the  Crown,  book  II, 
cap.  43,  {  9,  as  follows:  "It  seems  to  be 
holden  by  Sir  Edward  Coke,  that  he  who 
challenges  more  than  twenty  upon  an  Ar- 
raignment of  Felony,  since  the  above-men- 
tioned Statute  of  22  H.  8.  shall  neither  forfeit 
his  Goods,  nor  have  Judgment  of  Death,  nor 
of  Pain  fort  tc  dure,  but  sl>all  only  be  pver^ 
ruled  as  to  his  Challenges  so  far  as  they 
exceed  twenty,  and  put  upon  his  Trial.  But 
this  seems  to  have  been  doubted  by  Sir 
Matthew  Hale,  and  the  contrary  is  holden 
by  Crompton,  gjid  seems  more  agreeable  to 
the  most  natural  Construction  of  22  H.  8, 
which  seems  to  have  intended  no  Alteration 
as  to  the  Nature  or  Effect  of  Peremptory 
Challenges,  but  only  as  to  tbejr  Number, 
To  which  may  be  added.  That  nothing  is 
more  Common  than  for  subsequent  Statutes 
which  take  from  Felons  the  Benefit  of  Cler- 
gy, expressly  to  exclude  those  who  challenge 
more  than  twenty, .  which  would  be  needless 
4f  their  Challenge  were  only  to  b«  over-ruled, 
and  did  not  subject  them  to  Judgment  of 
Death,  &c."  But  the  later  law  seems  to 
have  been  that  the  snpernnmerary  challenges 
should  be  disregarded,  and  that  the  trial 
should  then  proceed  after  20  challenges  had 
been  allowed  the  accused,  although  a  stat- 
utory provision  to  ttiat  effect  did  not  appear 
ia  the  statutes  of  this  state  untU  1S38  (Jan- 
uary session),  "An  act  concerning  crimes  and 
punishments,"  section  28,  p.  32,  t  24,  of  wbicb 
limits  peremptory  challenges  to  20  "and  no 
more."  But  the  act  of  the  General  Assem- 
bly of  1647,  supra,  and  the  acts  of  Parliament 
thereip  referred  to,  relate  only  to  the  num- 
ber of  peremptory  challenges  allowed  the  ac- 
cused, aqd  it  is  therefore  necessary  to  ascer- 
tain the  law  giving  the  number  of  such  chal- 
lenges allowed  the  prosecution  by  the  law  of 
England.  At  the  common  law  this  number 
was  unlipilted,  and  the  counsel  for  the  crown 
was  only  bound  to  object  "quod  non  sunt 
bonl  pro  Bege."  But  this  right  of  peremp- 
tory challenge  was  early  abolished,  and  the 
crown  was  required  to  challenge  for  cause 
only  by  the  "Ordlnatlo  De  Inquisltlonbus," 
S3  Edw.  I,  Stat  4  (1306),  whicb  provided  that 
henceforth,  although  those  who  prosecute 
In  behalf  of  the  King  shall  aver  that  certain 
jurors  were  not  indifferent  (boni)  for  the 
King,  nevertheless  the  inquests  should  not 
remain  untaken  for  that  cause,  but  that.  If 
they  will  challenge  any  Jurors,  they  shall  as- 
sign a  cause  certain  for  the  challenge,  whldi 
shall  be  inquired  of  according  to  the  custom 
of  the  court,  and  thereafter  the  taking  of 
the  inqulaitlons  shall  proceed  according  as 
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It  shall  be  ascertained  whether  the  challenges 
are  true  or  false,  after  the  discretion  of  the 
Justices.  ("Quod  de  cetero  licet  per  Ipsos 
qui  pro  domino  Rege  sequuntur  dlcatur  quod 
Juratoree  Inqulsltlonum  illarum  seu  allqui 
illorum  non  sunt  boni  pro  Rege  non  propter 
hoc  remaneant  Inquisitiones  ille  caplende 
set  si  1111  qui  sequuntur  pro  Rege  allquos 
juratorum  illomm  calumpnlata  fuerlnt  as- 
signent  certam  causam  calumpnle  sue  & 
Inqulratur  Veritas  illius  calumpnle  secundum 
consuetudlnem  Cur*  &  procedatur  ad  cap- 
tlonem  illarnm  inqnlsitlonum  prout  comper- 
tum  fuerit  si  calumpnle  Tere  sint  nee  ne 
Juxta  dlscretlonem  Justlc'.")  And  the  pro- 
visions of  this  act  seem  to  have  governed 
the  law  In  Rhode  Island  until  the  revision 
of  1857,  supra,  gave  equal  right  of  challenge 
to  the  state  and  to  the  accused.  Says  Lord 
Coke  (1  Inst  167b).  "Now  the  causes  of 
(challenge  for]  favour  are  Infinite.  •  •  • 
For  all  which  the  rule  of  law  is,  that  he 
must  stand  Indifferent  as  bee  stands  nn- 
Bwome." 

The  relevancy  of  the  foregoing  observa- 
tions upon  the  law  relative  to  the  challenging 
of  Jurors  to  the  questions  under  consideration 
will  more  clearly  appear  when  it  is  noted 
that  from  the  earliest  recorded  legislation 
upon  this  question  the  policy  of  the  law  has 
been  to  restrict  and  make  definite  the  max- 
imum number  of  peremptory  challenges, 
while  leaving  the  number  of  challenges  for 
cause  wholly  unlimited,  and  that  the  max- 
imum number  of  the'  former  is  always  a 
fixed  athd  definite  number,  and  is  in  no  wise 
dependent  upon  the  number  of  the  latter. 
First,  the  right  of  peremptory  challenge  was 
taken  ftom  the  crown  entire .  —1  Ventrls, 
309  (1678)— by  Act  33  Edw.  I,  c.  4.  Then  death 
was  the  penalty  at  the  common  law  for  an 
accused  who  persisted  in  challenging  more 
than  38  until  the  enactment  of  22  Henry 
Vin,  c  14,  made  perpetuAl  by  82  Henry 
^m,  c.  3,  and  Incorporated  In  the  act  of 
the  G6nerU  Assembly  of  1647,  and  in  force 
until  the  revision  of  1857. 

The  language  used  in  the  statute  under  con- 
sld^tlon  1b  capable  of  construction  In  two 
ways.-  If  the  expression  "qualified  Jurors 
called  for  the  trial  of  said  cause"  shall  be 
held  to  Inchide  all  those  Jurors  In  attendance 
and  called  for  the  trial  who  possess  the  stat- 
utory qualifications  of  age,  residence,  and 
property  which  are  re<iulslte  for  Jury  duty 
generally,  then  it  Is  dear  that  substitutes  for 
those  challenged  for  cause  must  be  included 
in  the  number  upon  which  peremptory  chal- 
lenges are  based;  but  if  the  expression  used 
above  shall  be  interpreted  as  meaning  only 
those  who  are  found  qualified  to  sit  in  the 
cause  then  at  issue  and  to  be  tried,  and  who. 
In  addition  to  the  general  statutory  qualifi- 
cations of  Jurors,  are  not  subject  to  chal- 
lenge for  cause  for  interest,  bias,  relation- 
ship, or  otherwise,  it  is  equally  clear  that 
the  12  so  impaneled  are  the  Jurors  as  to 
whom  fl»»  right  of  peremptory  ohallenge  is 


to  be  allowed— increased,  of  course,  by  the 
substitutes  for  those  so  peremptorily  chal- 
lenged. 

We  are  advised  that  the  practice  of  the 
common  pleas  division  has  not  been  uniform 
in  the  construction  of  the  statute  now  in 
force,  and  we  therefore  are  not  confronted 
with  a  practice  which  has  been  continuous 
for  many  years.  Upon  careful  consideration, 
not  only  of  the  language  used,  but  of  the 
object  to  be  attained,  we  are  of  the  opinion 
that  the  more  restricted  meaning  Is  to  be 
given  to  the  word  "qualified,"  and  that  It  re- 
fers only  to  those  Jurors  who  are  not  subject 
to  challenge  for  cause  in  the  case  then  for 
trial.  Even  so  limited,  when  12  such  Jurors 
have  been  finally  obtained,  there  being  a  per- 
emptory challenge  as  to  one  of  every  4  call- 
ed, each  party  would  then  have  a  right  to  3 
such  challenges,  which  would  require  6  more 
such  Jurors  to  fill  their  places.  These,  added 
to  the  12  originally  obtained,  would  make  18 
such  Jurors  called,  and  each  party  would 
again  be  entitled  to  1  more  challenge  on 
this  increment,  which  would  again  require 
2  more  such  JurcHv  to  be  called;  and,  this 
being  done,  20  Jurors  will  then  have  been 
called,  and  each  party  Is  again  entitled  to  1 
more  challenge,  again  requiring  2  more  such 
Jurors  to  fill  their  places,  with  the  net  result 
that  22  Jurors  will  then  have  been  called,  and 
that  each  party  will  then  have  had  6  diallen' 
ges,  thus  making  It  collectively  possible  by 
peremptory  challenge  to  remove  from  the 
panel  almost  every  other  Juror  called.  We 
think  that  this  construction  gives  to  the  par* 
ties  all  that  the  General  Assembly  Intended 
that  they  should  be  entitled  to  have  in  this 
behalf,  and  that,  if  more  was  intended,  more 
would  have  been  expressed  in  the  act 
'  The  contrary  construction  leads  to  this  re- 
sult: That  a  peremptory  challenge  is  to  be 
allowed  for  every  4  persons  called  as  Jurors, 
although  all  of  them  may  be  disqualified  to 
sit  in  the  case  by  reason  of  Interest  consan- 
guinity, or  bias.  This  is  simply  increasing  . 
the  number  of  peremptory  challenges  In  pro- 
portion to  the  number  of  Jurors  who  are  re- 
moved from  the  panel  for  cause.  It  is  not 
the  purpose  of  the  law  to  base  a  peremptory 
challenge  upon  a  challenge  for  cause,  but, 
rather,  that  peremptory  challenges  may  be 
had,  to  a  limited  extent  independently  of 
any  cause.  Indeed,  If  the  Juror  be  excluded 
for  cause,  there  Is  no  need  of  a  peremptory 
challenge,  since  his  exclusion  is  otherwise  ac- 
complished. And  in  practice,  under  the  lat- 
ter construction,  which  has  frequeptly  been 
given  to  the  statute  ex  abundantl  cautela  in 
criminal  cases,  and,  indeed,  was  given  to  the 
statute  In  the  case  at  bar,  great  dlfDcuIties 
have  been  encountered  In  obtaining  a  Jury, 
since  it  requires  but  brief  reflection  to  com- 
pute that  each  party  may  soon  have  a  right 
to  more  than  12  challenges,  and  that  the  en- 
tire panel  may  thus  be  twice  vacated,  with 
the  result  that  6  more  challenges  will  then 
accrue  to  each  party  upon  the  24  substitutes 
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tor  those  bo  chaHenged,  making  It  again  pos- 
sible to  remove  the  whole  panel  a  third  time, 
and  thus  giving  3  more  challenges  to  each 
party  as  to  the  12  men  then  called,  and  to 
additional  challenges  for  each  4  substitutes 
therefor.  We  are  of  the  opinion  that  such  a 
construction  should  not  be  placed  upon  the 
statute  unless  It  Was  the  unmistakable  will 
of  the  Legislature  that  such  was  the  legls- 
latlve  Intent.  The  construction  which  we 
here  give  to  the  statute  now  in  force  fixes 
the  maximum  number  of  peremptory  chal- 
lenges possible  at  5  for  each  party,  while 
the  construction  contended  for  by  the  de- 
fendant leaves  the  number  not  only  unlim- 
ited, but  makes  it  to  depend  upon,  and  to 
increase  without  limit  in  proportion  to^  the 
number  of  challenges  for  cause. 
.  Inasmuch  as  the  substitute  for  a  Juror 
challenged  for  cause  was  computed  In  the 
number  upon  which  a  peremptory  challenge 
was  allowed  to  the  defendant  in  the  case  be- 
fore us,  thus  giving  the  defendant  four  chal- 
lenges, where  otherwise,  and  according  to  the 
construction  which  we  give  to  the  statute, 
but  three  should  have  been  had,  the  plain- 
titTs  exception  in  that  behalf  must  be  sus- 
talBcd.  This  being  so,  we  proceed  to  con- 
sider the  effect  of  this  action  upon  the  ver- 
dict rendered  by  the  Jury  for  the  defendant, 
and  which  Is  not  attacked'otherwise  than  be- 
cause the  jury  rendering  it  is  claimed  not  to 
be  the  Jury  to  which  the  plain^ffwas  en- 
titled, in  respect  of  this  one  Juror  so  removed, 
and  the  substitute  so  added. 

Upon  the  question  whether  prejudicial  er^ 
ror  must  be  shown  in  such  a  case,  or  wheth- 
er error  is  presumed  from  a  departure  from 
the  exact  requirements  of  the  statute,  irre- 
spective of  any  lack  of  claim  of  prejudice 
therefrom,  the  decisions  in  the  different 
states  are  not  uniform.  The  defendant  con- 
tends for  the  latter  view,  and.  In  support 
thereof,  has  urged  upon  onr  consideration 
the  following  cases: 

In  State  v.  Shaw  (1843)  25  N.  O.  532,  cited 
by  the  plaintiff,  the  court  say:  "We  distinct- 
ly admit  that  the  ground  on  which  peculiar 
privileges  of  challenge  are  allowed  to  prison- 
ers In  capital  cases  Is  *  *  *  not  that  the 
prisoner  shall  be  tried  by  a  Jury  of  his  own 
choice  or  selection,  but  by  one  against  which, 
after  exhausting  his  peremptory  challenges, 
he  can  offer  no  just  exception."  And  in  com- 
menting on  this  case  in  State  v.  Hensley 
(1886)  94  N.  C.  1021,  which  was  an  indict- 
ment for  murder,  the  court  say  (page  1028): 
"In  that  case  the  Juror  challenged  was  of 
the  original  panel,  and  when  this  panel  was 
exhausted,  and  before  calling  any  of  the  Jur- 
ors of  the  special  venire,  the  prisoner  did  not 
have  opportunity  to  accept  or  reject  the  Juror 
challenged  or  discharged;"  adding  on  page 
1029:  "It  is  no  part  of  the  purpose  of  the 
right  of  challenge  to  afford  the  prisoner  op- 
portunity to  select  a  particular  Juror  or  jur- 
ors, most  likely  to  acquit,  or  to  give  him 
undue  advantage.    He  has  no  right  to  select 


and  have  his  own,  choice  of  Jutoreu  He  has 
only  the  right  to  object  to  twenty-three,  with- 
out assigning  any  cause,  and  indefinitely,  for 
cause  allowed  by  law  to  be  good.  His  right 
Is  to  have  a  Jury,  fair,  impartial,  and  free 
from  Just  exception,  and,  when  the  Jury  Is 
selected  without  objection,  the  prisoner  hav- 
ing the  right  to  object  further,  It  must  be 
presumed,  conclusively,  that  such  a  Jury  has 
been  obtained.  His  failure  to  object  further, 
when  he  could,  is  an  Implied  admission— dec- 
laration—on  his  part  that  the  Jury  is  a  fair 
and  unexceptionable  one,  though  perhaps  not 
bis  choice.  This  is  such  a  Jury  as  the  law 
contemplates  and  requires." 

Of  Montague  v.  ciommonwealth,  10  Qrat. 
(Va.)  767,  decided  In  1863,  and  which  con- 
tains not  one  citation  to  support  the  doc- 
trine there  advanced,  but  which  seems  to  be 
still  the  law  of  Virginia,  It  is  said  by  the 
court  In  Thompson  v.  Douglass^  35  W.  Va., 
at  page  340,  13  S.  E.  1015,  and  decided  In 
1891,  as  follows:  "I  am  of  opinion  that  this 
decision  Is  erroneous,  and  hurtful  to  the 
practice  of  the  courts  and  the  administra- 
tion of  Justice,  and  ought  not  longer  to  pre- 
vail. The  doctrine  that  harmless  error  shall 
not  reverse  and  render  fair  trials  abortive 
has  made  great  progress  since  the  date  of 
the  decision  cited.  Judge  Lee  gave  no  rea- 
sons In  the  opinion,  except  that  in  criminal 
cases  the  law  would  Intend  harm  to  an -ac- 
cused where  he  Is  deprived  of  a  right.  He 
did  not  even  refer  to  the  quaere  In  Oore's 
Case,  8  Grat.  (Va.)  606,  and  the  strong  argu- 
ment of  Judge  Lomax;  probably  overlook- 
ing them.  That  argument  Is,  In  my  Judg- 
ment, unanswerable." 

And  upon  the  question  of  the  erroneous 
exclusion  of  certain  Jurors  from  the  panel 
which  tried  the  case  then  before  the  court, 
in  Thompson  v.  Douglass,  supra.  It  la  said 
(page  340,  35  W.  Va.,  page  1016,  13  S.  B.): 
"What  then?  Is  It  reversible  error  or  harm- 
less error?  Where  a  disqualified  Juror  Is  put 
on  a  jury,  it  is,  of  course,  error;  but,  where 
a  qualified  Juror  Is  Improperly  rejected,  It  is 
a  wholly  different  thing.  In  such  case  the 
man  taking  his  place  is  qualified  and  un- 
exceptionable. Is  he  not  as  good  a  Juror 
as  the  excluded  one?  Has  not  the  party  had 
what  the  law  designs— a  trial  by  an  impar- 
tial Jury?  If  you  set  aside  the  verdict,  upon 
a  new  trial  he  cannot  get  that  rejected  man,- 
Is  that  man  better  than  all  the  balance  of  the 
citizens  of  the  state  qualified  for  Jury  serv- 
ice? Shall  a  long,  costly  trial  be  upturned 
for  such  a  cause  only  to  give  the  party  what 
he  has  already  had— a  fair  Jury?  Is  the  ad- 
ministration of  Justice  to  bear  the  odium  of 
such  technicality?" 

The  plaintiff  also  cites  Welch  v.  Tribune 
Pub.  Co.,  83  Mich.  661,  47  N.  W.  662,  11  L. 
B.  A.  233,  21  Am.  St  Rep.  629,  decided  in 
1890,  In  support  of  his  contention.  But  In 
Brennan  v.  O'Brien,  121  Mich.  491,  80  N.  W. 
249,  decided  in  1899,  the  court  say  of  this 
case:    "It  was  shown  that  the  plaintiff  was 
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prejudiced  by  tbe  action  of  the  court  In  ez- 
cuBlng  tbe  Juror.  In  the  present  case  the 
def  epdant  bad  not  exhamted  hla  peremptory 
challenges,  and  It  does  not  appear  that  the 
panel  of  regular  Jurors  had  been  exhausted. 
Under  such  circumstances  we  cannot  say 
that  the  defendant  was  prejudiced  in  any  of 
his  rights"— and  reaffirms  Luebe  v.  Thorpe, 
94  Mich.  271,  54  N.  W.  41,  and  Atlas  Mining 
Co.  T.  Johnston  (1871)  23  Mich.  86,  in  which 
the  court  say:  "And  tliough  It  would  be 
ground  of  error  for  the  (jonrt  to  admit  a 
Juror  who  is  challenged  and  ought  to  hare 
been  rejected,  it  Is  no  ground  of  error  for 
the  court  to  be  more  cautious  and  strict  in 
secnring  an  impartial  Jury  than  the  law 
actually  required;  and  that  for  this  purpose 
the  court  may  very  properly  reject  a  Juror  on 
a  ground  which  would  not  be  strictly  suffi- 
cient to  sustain  a  challenge  for  cause,  or,  in 
other  words,  when  the  refusal  to  sustain  the 
challenge  would  not  constitute  error.  So 
long  as  an  impartial  Jury  is  obtained,  nei- 
ther party  has  a  right  to  complain  of  this 
course  by  the  court,  and  especially  when,  as 
in  this  case,  no  objection  was  taken  by  ei- 
ther party  to  the  competency  or  impartiality 
of  tbe  Jury  which  was  obtained."  And  In 
Commercial  Bank  y.  Chatfleld  (1899)  121 
Mich.  641,  80  N.  W.  712,  the  court  said:  "The 
first  assignment  of  error  relates  to  the  ex- 
cusing of  a  Juror  for  cause  wlien  he  was 
not  disqualified.  *  *  *  It  is  not  shown 
he  was  prejudiced  by  the  fact  that  the  Juror 
was  excused.  The  case  is  ruled  against  the 
appellant  by  Atlas  Mining  Co.  t.  Johnston, 
28  Mich.  3«;  People  t.  Carrier,  46  Mich.  442 
[9  N.  W.  487];  Torrent  ▼.  Yager,  62  Mich. 
606  [18  N.  W.  239];  People  v.  Barker,  60 
Mich.  277  [27  N.  W.  530,  1  Am.  St  Rep.  601]; 
People  V.  Aplln,  86  Mich.  803  [49  N.  W.  148]." 
In  ylew  of  these  repeated  afflrmatlons  of  ft 
doctrine  opposed  to  the  plaintiffs  contention, 
it  would  jaeem  that  the  case  cited  by  him 
must  hate  been  placed  upon  his  brief  by 
mistake. 

The  next  case  cited  by  the  plaintlfl;  Is  Hill 
T.  State  (1881)  iO  Tex.  App.  618,  In  which 
the  action  of  tbe  court  In  excusing  a  qual- 
ified Juror  was  criticised,  but  the  point  raised 
was  not  determined,  the  court  saying  (page 
624):  "We  have  thrown  out  these  remarks 
by  way  of  caution,  and  not  for  the  purpose 
of  deeiding  the  point  Involved;  there  being 
another  error  which  will  necessitate  a  re- 
versal of  the  Judgment" 

The  plalntlfT  then  cites  Wade  v.  State 
(1882)  12  Tex.  App.  358,  in  which,  on  the 
trial  of  an  Itidlctment  for  murder,  the  court 
sustained  the  state's  challenge  for  cause 
against  tbe  defendant's  objection  that  the 
Juror  was  qualified,  and  the  court  said:  "The 
question  thus  raised  is  one  which,  so  far  as 
we  are  advised,  has  not  been  adjudicated  in 
this  court  or  in  our  Supreme  Court  We 
have  found  no  reported  case  in  this  state 
where  the  question  has  been  presented. 
•    •    •   It  has  been  settled  by  this  court  that 


the  rulings  of  tbe  court  in  organizing  a  jury 
are  not  revisable  unless  they  infringe  tbe 
law  or  prejudice  the  accused.  *  *  •  In 
this  case  we  think  the  action  of  the  court  In 
Betting  aside  the  Juror  upon  tbe  challenge  of 
the  district  attorney  for  cause  was  an  in- 
fringement upon  the  law,  though  it  may  not 
have  operated  to  the  prejudice  of  the  defend- 
ant; and  for  this  error  the  Judgment  Is  re- 
versed, and  tbe  cause  remanded." 

Tbe  plaintlS  also  cites  Monk  v.  State  (1889> 
27  Tex.  App.  450,  11  S.  W.  460.  The  first 
part  of  the  opinion  criticises  the  action  of 
the  trial  Judge  in  a  murder  case,  in  excus- 
ing a  Juror  held  to  be  disqualified  by  rea- 
son of  Jury  service,  within  the  statutory  lim- 
its, prior  to  the  trial,  and  holds  that  the  Juror 
was  not  disqualified.  The  conclusion  of  the 
opinion  is  as  follows:  "This  testimony  is 
obnoxious  to  two  objections:  (1)  A  p<lrt  of 
it  is  hearsay.  (2)  A  part  Is  tbe  opinipn  of 
the  witness,  the  result  of  an  investigation 
to  which  the  appellant  was  in  no  manner  a 
party.  Appellant's  last  assignment  of  error 
is  that  tbe  verdict  is  not  supported  by  the 
evidence.  In  this,  we  think,  counsel  for  ap- 
pellant Is  correct.  We  are  not  willing  to 
sanction  and  allow  to  be  served  as  a  prec- 
edent a  verdict  founded  upon  such  vague  and 
inconclusive  facts.  For  the  reasons  noted 
above,  tbe  Judgment  is  reversed,  and  tbe 
case  remanded  for  another  trial."  From  this 
record  it  clearly  appears  that  tbe  main 
grounds  for  a  new  trial  were  other  grounds 
than  the  action  of  the  court  in  excluding  the 
Juror  In  question,  if,  indeed,  that  point  can 
be  said  to  have  been  determined  by  this 
opinion. 

In  Phillips  V.  State  (1881)  68  Ala.  469,  cited 
by  plaintiff,  the  statute  of  that  state  required 
a  list  of  the  persons  summoned  as  Jurors  t» 
be  served  on  a  defendant  in  a  'murder  case, 
at  least  one  entire  day  before  trial,  and  the 
court  say  that:  "It  has  never  been  construed 
as  directory,  but  as  conferring  on  the  accused 
a  substantial  valuable  right  of  which  he  can- 
not be  deprived  by  the  act  of  the  court  or  by 
the  laches  of  its  ministerial  officers.  •  •  • 
The  purpose  of  tbe  statute  cannot  be  misun- 
derstood. The  accused  has  not  a  right  to  be 
tried  by  such  a  Jury  as  may  be  selected  from 
the  body  of  the  county,  but  by  a  Jury  se- 
lected from  the  list  served  upon  him,  so  ftir 
as  was  practicable.  It  is  Intended  that,  as 
to  the  persons  summoned,  he  shall  have  full 
opportunity  of  ascertaining  whether  causes 
for  challenge  exist,  and  also  to  inform  him- 
self as  to  whom.  If  any  of  them,  he  staonld 
exercise  the  right  of  peremptory  challenge. 
Of  what  avail  is  the  right  if,  without  suffi- 
cient cause,  the  court  can  discharge  from 
service  persona  who  have  been  summoned 
and  drawn?  *  •  •  It  is  an  error  fatal  to 
a  Judf^ment  of  conviction  when  It  appears 
that  the  court  has  by  Its  action  denied,  im- 
p.nirod,  or  dimiui»lied  this  right  of  the  accus- 
ed." Thus  It  will  be  seen  that  the  court  held 
that  the  accused  bad  been  prejudiced  by  the 
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action  of  the  court  below.  And  in  Sullivan 
V.  State  a883>  102  Ala.  185,  15  South.  284, 
48  Am.  St.  Rep.  22,  dted  by  the  plaintiff,  the 
court  conclude,  upon  the  erroneous  action  of 
the  trial  court  in  excusing  a  Juror  for  an  al- 
leged misdemeanor  under  the  statute  above 
referred  to,  as  follows:  "The  error,  It  may 
be,  was  not  of  practical  Injury  to  the  de- 
fendant We  deem  it  safer,  however,  to 
adhere  to  thrf  long-settled  rule  that,  when  er- 
ror is  shown,  the  presumption  of  injury  aris- 
es, which  must  be  clearly  repelled  by  the 
record,  or  the  Judgment  will  be  reversed." 
But  this  is'  a  distinct  admission  that,  if  the 
record  does  show  no  injury  to  the  complain- 
ing party,  the  Judgment  should  not  be  re- 
versed. Indeed,  In  the  later  case  of  Mosely 
V.  State  a804)  107  Ala.  74,  17  South.  932,  the 
court  say:  "The  defendant  moved  the  court 
to  quash  the  venire  upon  the  ground  that 
the  court  of  Its  own  motion  had  excused  from 
attendance,  without  his  knowledge'  or  con- 
sent, and  in  his  absence,  certain  jurors  sum- 
moned on  the  regular  panel,  whose  names 
were  on  the  special  venire  served  on  him, 
from  which  the  Jury  for  his  trial  was  to  be 
impaneled.  The  order  of  the  court  was  that 
said  Jmrors  be  excused  from  fmrther  attend- 
ance for  reasons  deemed  sufficient  by  the 
conrt,' "  and  the  action  of  the  trial  court  was 
not  reversible  error. 

The  plaintiff  also  cites  Mayor  of  Carters- 
Tllle  V.  Lyon  (1882)  69  Ga.  677,  in  which  the 
court  say:  "Whether  the  Juror  be  left  on  the 
Jury  which  tries  the  issue  or  not,  under  our 
law,  if  he  be  wrongfully  discharged,  a  new 
trial  should  be  awarded;"  the  court  adding, 
however:  "Of  course,  if,  as  in  46  Ga.  80 
TJohnson  v.  Mayor,  etc.,  of  Amerlcns  (1872)], 
the  facts  make  the  verdict  imperative,  all 
presumption  of  hurt  to  plaintiff  in  error  Is 
removed,  and  no  new  trial  will  be  awarded; 
but,  if  the  facts  make  a  disputable  case,  the 
new  hearing  should  be  had."  The  exact  de- 
cision in  the  last-mentioned  case  was  as  fol- 
lows, after  holding  "that  the  Jurors  who  re- 
sided within  the  corporate  limits  of  the  dty 
were  incompetent  Jurors  and  it  was  error  in 
the  court  In  overruling  the  objection  to  them. 
•  •  •  But,  In  our  Judgment,  inasmuch  as 
the  verdict  of  the  Jury  in  this  case  was  right, 
both  under  the  law  and  the  facts  of  the  case, 
and  a  different  verdict  should  not  have  been 
rendered  by  any  Jury,  we  will  not  reverse  the 
Judgment  of  the  C()urt  below  on  the  ground 
of  the  objection  to  a  portion  of  the  Jurymen 
constituting  the  panel  of  twenty-four,  nor 
for  any  mere  technical  errors  in  the  charge 
of  the  court"  It  thus  appears  that  even  if 
certain  Jurors  were  clearly  incompetent  to  sit, 
the  court  would  not  grant  a  new  trial  where 
It  appeared  that  the  verdict  was  clearly  right. 
And  this  case  was  affirmed  In  Wrijrht  v. 
Smith  (1898)  104  Ga.  174,  30'  S.  E.  cr>l,  in 
which  the  court  refused  to  set  aside  a  certain 
verdict  where  one  of  the  Jurors  was  related 
to  a  party  within  the  prohibited  degrees, 
snch  re1atitmshli< Deing  tinknown  to  that  par- 
es A.— «2 


ty  at  the  time  of  trial,  when  ttM  verAct 
manifestly  right.  The  court  say  (page  178, 
104  Ga.,  page  652,  30  S.  B.):  "After  a  careful 
review  of  tl»e  entire  record  before  us,  we 
believe  that  the  verdict  rendered  by  the  Jury 
was  not  only  right  ^ud  sustained  by  a  de- 
cided weight  of  the  evidence,  but  that  any 
other  verdict  would  have  been  manifestly 
unjust  It  would  seem,  therefore,  to  be  a 
mere  farce  in  Judicial  procedure  to  set  aside 
this  verdict  simply  because  of  relationship 
of  the  Juror  to  a  party  who  failed,  and  ought 
to  have  failed,  and  thus  take  up  the  time  of 
the  court  and  country  to  try  a  case  on  an 
alleged  error  that  worked  no  possible  harm 
in  the  case." 

The  remaining  cases  cited  by  the  plaintiff 
are  People  v.  Bodine,  1  Denlo,  281  (1845); 
Hildreth  v.  Troy  (1886)  101  N.  Y.  234,  4  N. 
B.  559,  54  Am.  Rep.  686;  and  People  v.  Mc- 
Quade  (1888)  110  N.  Y.  284,  18  N.  B.  156,  1 
L.  R.  A.  273.  Inasmuch  as  the  former  two 
are  cited  and  affirmed  in  the  case  last  men- 
tioned, our  observations  may  properly  be  di- 
rected to  that  case.  While  they  are  in  point 
upon  the  contention,  nevertheless  this  last 
case  turns  in  very  large  measure  upon  the 
statute  of  New  York  then  in  force.  Thus,  as 
to  the  question  of  peremptory  challenges  it 
is  said  (page  292,  110  N.  Y.,  page  158,  18  N. 
B.,  1  L.  R.  A.  273):  "The  subject  is  regulated 
by  statute.  •  •  •  We  are  of  opinion, 
however,  that  the  order  in  which  peremptory 
challenges  are  to  be  taken  is  matter  of  sub- 
stance, and  that  section  S85,  so  far  at  least 
as  it  requires  the  people  to  first  exercise  the 
right  of  peremptory  challenge,  is  imperative, 
and  not  directory;"  and  (page  295,  110  N.  Y., 
page  159,  18  N.  B.,  1  L.  R.  A.  273):  "The  Stat- 
ute is  peremptory,  and  violation  of  its  pre- 
visions was  a  substantial,  and  not  a  mere 
technical,  error."  Again,  on  page  297,  110 
N.  Y.,  page  164,  18  N.  B..  1  L.  R.  A.  278,  In 
referring  to  section  455  of  the  Code  of  Crim- 
inal Procedure,  the  court  say:  "It  will  be 
observed  that  by  this  section  an  exception 
lies  •  •  •  where,  as  a  matter  of  law,  the 
court  erred  in  allowing  or  disallowing  a  chal- 
lenge;" and  on  page  304,  110  N.  Y.,  page  161, 
18  N.  B.,  1  h.  R.  A.  273:  "If  the  challenge  is 
sustained  the  Jnror  necessarily  is  excluded, 
and  does  not  participate  in  the  verdict;  but 
an  exception  is  expressly  given  in  that  case, 
as  in  the  other."  And  although  the  court  ex- 
pressed Its  disapprobation  of  the  action  of  the 
trial  court  in  excluding  a  certain  Juror  from 
the  panel,  the  court  concludes  Its  opinion  on 
that  question  in  the  following  words  (page 
306,  110  N.  Y.,  page  165,  18  N.  E.,  1  L.  R. 
A.  273):  "But  while  we  are  of  opinion  that 
the  court  In  excluding  the  Juror  Piatt,  com- 
mitted a  legal  error,  it  is  not  necessary  to 
decide  that  this  error  alone  would  raqulre  a 
reversal  of  the  conviction.  It  may  be  tiiat 
the  erroneous  exclusion  of  a  Juror  from  the 
panel  by  mistake  or  inadvertence,  where  It 
could  be  fairly  inferred  that  no  injury  result- 
ed to  the  defendant  might  be  disregarded 
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under  section  542  of  the  Criminal  Code.    We 
do  not  pass  upon  this  question." 
•    The  brief  submitted  for  the  defendant  up- 
on this  important  question  consists  of  three 
pages,  and  contains  no  citations. 

The  precise  question  presented  here  was 
not  before  the  court  In  State  v.  Congdon, 
14  R.  I.  458,  or  in  Flske  v.  Paine,  18  R.  I. 
<335,  28  Atl.  1026,  29  Atl.  498,  which  affirms 
the  former  case,  but  in  which  case  it  is  said, 
however,  of  certain  other  errors  alleged  In 
the  composition  of  the  jury  In  those  cases, 
that:  "The  court  should  consider  whether 
the  right  of  a  party  to  a  fair  and  Impartial 
trial  has  been  prejudiced,  and  decide  accord- 
ingly, whether  the  alleged  disqualification  be 
propter  defectum  or  propter  affectum.  •  •  • 
The.  decisive  test  is  the  fact  of  a  fair  trial." 
And  this  rule  is  aflirmed  In  Sprague  v.  Brown, 
21  R.  I.  329,  48  Atl.  636,  in  which  case  the 
court  say  that  "after  full  trial  a  verdict 
will  not  be  disturbed  unless  It  appears  from 
the  circumstances  of  the  case  that  some  in- 
justice has  been  done."  And  see,  also,  Wat- 
son V,  Tripp,  11  R.  1.  98,  38  Am.  Rep.  420. 
But  In  United  States  v.  Cornell  (1820)  2  lia- 
son,  91,  Fed.  Cas.  No.  14,868,  which  was  a 
l>etition  for  a  new  trial  on  an  indictment  for 
a  murder  alleged  to  have  been  committed  at 
Newport,  Mr.  Justice  Story,  In  delivering  the 
opinion  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  sus- 
tained the  action  of  the  trial  court  in  excus- 
ing of  Its  own  motion  for  service  on  the  jury 
two  persons  summoned  as  jurors,  who  stated 
that  they  were  Quakers,  "and  excepted  to 
themselves  as  disqualified,  because  they  were 
conscientiously  scrupulous  of  talcing  away 
life,  and  did  not  think  themselves  Impartial 
in  a  capital  cause;"  concluding  his  observa- 
tions thereon  In  -these  words:  "Even  if  a 
Juror  had  been  set  aside  by  the  court  for  an 
insufficient  cause,  I  do  not  know  that  it  is. 
matter  of  error  if  the  trial  has  been  by  a  Jury 
duly  sworn  and  impaneled,  and  above  all  ex-' 
ceptions.  Neither  the  prisoner  nor  the  gov- 
ernment In  such  a  case  have  suffered  any  In- 
jury." And  the  same  judge,  speaking  for  the 
court  in  United  States  v.  White  (1826)  4  Ma- 
son, 158,  Fed.  Cas.  No.  16,682,  also  a  murder 
case,  states  the  reason  for  the  rule  as  above 
laid  down  as  follows:  "The  right  to  chal- 
lenge for  cause  is  unlimited,  but  the  right  of 
peremptory  challenge  without  cause  is  limit- 
ed. What  is  the  right  of  peremptory  chal- 
lenge but  a  right  to  exclude  from  the  trial 
any  persons  who  are  disagreeable  to  the  par- 
ty on  trial?  Suppose  the  panel  to  consist  of 
seventy-two  persons,  and  the  challenges  to 
be  limited  to  twen^,  all  that  the  prisoner 
can  do  Is  to  exclude  twenty  from  this  list; 
and  it  depends  altogether  upon  the  order  in 
which  the  Jurors  are  called  who  may  be  ex- 
cluded or  not.  If  the  prisoner  challenge  the 
first  twenty  who  are  called,  the  twelve  next 
called  from  the  remaining  fifty-two  consti- 
tute the  Jury.  It  is  true  that,  if  he  chooses  to 
suffer  any  Juror-  to  be  sworn  before  he  has  ex- 


hausted his  challenges,  to  that  extent  he  se- 
lects his  jury;  but  this  is  a  mere  incident  to 
his  right  to  exclude  Jurors  to  a  limited  extent, 
and  not  the  principal  object  contemplated  by 
the  law."  When  this  case  reached  the  Su- 
preme Court  of  the  United  States  (12  Wheat 
480,  6  L.  £3d.  700),  the  same  learned  judge, 
speaking  for  that  court,  said  further:  "Tlie 
right  of  peremptory  challenge  is  not  of  itself 
a  right  to  select,  but  a  right  to  -reject,  jurors. 
It  excludes  from  the  panel  those  whom  the 
prisoner  objects  to,  until  he  has  exhausted 
his  challenges,  and  leaves  the  residue  to  be 
drawn  for  his  trial  according  to  the  estab- 
lished order  or  usage  of  the  court  •  •  * 
The  right,  therefore,  of  challenge,  does  not 
necessarily  draw  aft^  it  the  right  of  selec- 
tion, but  merely  of  exclusion.  It  enables  the 
prisoner  to  say  who  shall  not  try  him,  but 
not  to  say  who  shall  be  the  particular  jurors 
to  try  him.  The  law  presumes  that  every 
Juror  sworn  In  the  case  is  indifferent,  and 
above  legal  exception;  for  otherwise  he  may 
be  challenged  for  cause.  What  jurors  in  par- 
ticular shall  try  the  cause  depends  upon  the 
order  In  which  they  are  called;  and  the  re- 
sult Is  a  mere  Incident  following  the  chal 
lenges,  and  not  the  absolute  selection  of  the 
prisoner,  resulting  from  his  power  of  chal- 
lenge." To  the  same  effect  are  Northern 
Pacific  R.  R.  Co.  V.  Herbert.  (1885)  116  U. 
S.  ei2.  646,  6  Sop.  Ct.  590,  29  L.  Ed.  755; 
Hayes  v.  Missouri  (1887)  120  U.  S.  68,  7  Sup. 
Ct  350,  30  L.  Ed.  578;  Spies  v.  Illinois  (1887) 
123  U.  S.  131,  168,  8  Sup.  Ct  21,  31  I*  Ed. 
80;  State  v.  Marshall,  8  Ala.  806;  Vaughan 
V.  State,  58  Ark.  361,  362,  24  S.  W.  885,  and 
cases  cited;  People  v.  Arceo,  32  Cal.  47,  and 
cases  cited,  affirmed  in  People  t.  Collins 
(1895)  105  Cal.  510,  39  Pac.  16;  John  v.  State 
(1878)  16  Fla.  561;  Pittsburgh,  etc.,  R.  Co.  v. 
Montgomery  (1898)  152  Ind.  24,  49  N.  EL  582, 
71  Am.  St  Rep.  301;  Geiger  v.  Payne  (1897) 
102  Iowa,  587,  69  N.  W.  554,  71  N.  W.  871; 
City  of  Abilene  v.  Hendricks  (1887)  36  Kan. 
200,  13  Pac.  121;  State  v,  Lewis  (1889)  41 
La.  Ann.  590,  6  South.  536;  State  v.  Cady 
(1888)  80  Me.  417,  14  Atl.  940;  State  v.  Kluse- 
man  (1893)  53  Minn.  545,  55  N.  W.  741;  West 
V.  Forest  (1856)  22  Mo.  348;  O'Brien  v.  Vul- 
can Iron  Works  (1879)  7  Mo.  App.  260;  Omaha 
&  R.  V.  R,  R.  Co.  V.  Ck)0k  (1893)  37  Neb.  447. 
55  N.  W.  943;  State  v.  Bradford  a876)  57 
N.  H.  198;  State  v,  Larkin  (1876)  11  Nev. 
327;  Cktmmonwealth  v.  Mosier  (1890)  135  Pa. 
235,  19  Atl.  943;  State  v.  Chlng  Ling  a888) 
16  Or.  421,  18  Pac  844;  Southern  Pacific  Co. 
V.  Rauh  a892)  7  U.  S.  App.  95,  49  Fed.  696, 
1  O.  C.  A.  416;  State  v.  La  CroU  (1896)  8  S. 
D.  378,  66  N.  W.  944;  Henry  v.  State  a843) 
4  Humph.  (Tenn.)  270;  Sutton  v.  Fox  (1882) 
55  Wis.  531,  540,  13  N.  W.  477,  42  Am.  Rep. 
744,  and  cases  cited. 

The  cases  to  which  we  have  last  referred 
declare  and  affirm  in  this  country,  and  at  the 
present  time,  the  same  doctrine  that  prevail- 
ed in  England  in  the  past— that  the  law  is 
concerned  rath»  with  the  fairness  of  the 


Digitized  by 


Google 


R.  L) 


SPINK  V.  NEW  YORK,  N,  H,  &  H.  E.  CO. 


499 


trial  and  the  Impartiality  of  the  Jurors  than 
with  the  particular  Jurors  who  compose  the 
Jury  and  render  the  verdict.  In  the  Year 
Book  21  Edw.  TV,  fol.  12  (Michaelmas  Term, 
1482),  la  recorded  the  Case  of  the  Dean  and 
Chapter  of  Lincoln,  In  which  one  of  the  Ju- 
rors was  challenged  by  the  defense  because 
he  was  brother  of  the  prebendaries  of  the 
chapter,  and  the  question  was  as  to  the  al- 
lowance of  the  challenge  as  a  principal  chal- 
lenge. The  case  was  argued  at  length  at 
that  term,  Starkey  contending  that  here  evi- 
dent favor  appeared  and  that  favor  or  malice 
were  alike  grounds  for  prtnelttal  challenge. 
("Car  le  mere  cause  piu:  que  un  cball'  est 
prln^  eat  pnr  ceo  5  evident  favour  appert 
enter  les  Inronrs  et  le  ptie,  come  coslnage, 
aliance,  ou  son  seruant  en  son  draperle,  ou 
auter  challenge  Xi  poit  enduce  que  express- 
mint  favour  est  enter  eux,  on  auter  chose  que 
proue  expressement  malice  enter  eux  sicome 
le  ptle  ad  trespas  ou  appel  pedant  vers  le 
iuror  vers  luy,  ceux  sent  prinC  challenges.") 

Plgot  and  others  contended,  amongst  other 
things,  .that.  Inasmuch  as  a  member  of  a  cor- 
poration could  not  release  the  action,  and 
rtood  as  a  stranger  to  the  case,  there  could 
be  no  favor  or  malice  on  the  part  of  the  Ju-- 
ror.  ("Le  deane  et  le  chapiter  est  corporate 
p  ttel  nosme  et  est  un  corps  politike  et  en 
ley  come  im  alngnler  perao  *  *  *  et  nn 
sole  person  de  ceo  torps  per  soy  nad  my 
plnls  a  faire  q  un  estrange  home,  car  U  ne 
polt  releas  taction,  ne  ascum  parte  dacclon, 
ergo  come  un  person  natural  11  uad  my  rlens 
a  falre  en  tlel  person,  ergo  nul  natural  malice 
ne  favour  ne  serf  pas  material  a  challenge 
Juror.")  The  case  was  then  continued  for 
fortb^  argument  until  the  following  Hilary 
Term  (fol.  20),  and  again  argued  and  again 
continued  for  further  argument  to  the  fol- 
lowing Easter  Term  (fol.  81),  when  Vavisotur 
again  urged  that  the  Juror  was  not  Indiffer- 
ent, saying  of  the  canon:  "Donqnes  II  est 
prlvey  al  action  et  le  iuror  est  son  frere,  et 
le  ley  nentend  que  II  est  indifferent,  en  ql 
cas  serra  dit  un  principal  challenge."  And, 
after  prolonged  argument,  "Le  Court  dlt  iT  U 
est  equedublum;"  and  after  further  argu- 
ment It  was  conceded  by  Fairfax  that  Indif- 
ferency  was  the  test,  and  that  In  the  cases 
supposed  by  Vavlsour  the  Juror  was  not  In- 
different. ("E!u  touts  cases  serra  entedue  ^ 
lis  ne  sot  indlfferet")  And  later  the  case 
was  continued  to  the  next  Michaelmas  Term 
(fol.  63),  "en  Leschequer  Chamber"  before 
"touts  les  Justices,"  and  after  further  argu- 
ment it  Is  reported:  "Et  lopplnion  de  touts 
les  Justices  fult,  q  chalice  fuit  bon,  preter 
Falrefax."  .  An  examination  of  the  protract- 
ed arguments  on  each  side  and  the  opinions 
of  the  several  Justices  shows  that  the  true 
test  of  the  composition  of  a  Jury  is  the  test 
of  Indlfferency  on  the  part  of  the  Jurors. 

And  in  Year  Book  7  Henry  VI,  fol.  2(5 
(1428),  upon  a  challenge  for  favor  In  an  ac- 
tion of  replevin,  Bablngton,  0.  J.,  charged  the 
triers  of  the  challenge  that,  If  the  Juror  will 


pass  for  one  or  the  other,  whether  the  matter 
be  true  or  false,  then  he  Is  favorable;  but  if 
be  has  said  20  times  that  he  will  pass  tor 
one  or  the  other,  they  should  Inquire  upon 
their  oaths  whether  the  cause  be  for  the  af- 
fection which  he  has  to  the  party,  or  for  the 
knowledge  he  has  of  the  matter  In  issue. 
If  for  the  former,  then  he  Is  favorable;  but 
otherwise  not  And  If  the  Jvuror  has  more 
affection  to  one  party  than  to  the  other,  but 
has  a  full  knowledge  of  the  matter  In  issue, 
and,  if  he  be  sworn,  will  speak  the  truth  not- 
withstanding the  affection  for  the  party,  then 
he  is  not  favorable.  ("Saches  vous  trlours 
que  serra  entend  favourable,  il  est  favour- 
able 3  si  le  matter  solt  veray  ou  auterment 
faux,  II  yoit  passer  one  lun  on  lau^  ea  ceo 
case  U  est  favourable:  mes  si  home  ad  dii 
XX.  folts,  que  11  volt  passer  oue  lun  ou  lauZ 
enquire  vous  sur  vo'  seremeuts  si  la  cause 
solt  pur  laffection  que  II  ad  al  parly,  ou  pur 
le  notice  que  11  ad  de  chose  en  Issue:  et  si 
pur  laffection  que  11  ad  al  party  donques  est 
11  favourable,  mes  autermt  nemy.  Et  sil 
ad  pluls  affection  a  lu  partle  que  a  lauter: 
Mes  sll  ad  plelne  notice  del  chose  en  issue, 
et  sll  fult  lure,  11  volt  dire  la  veritie,  nient 
coutrlsteant  laffection  tj  II  ad  al  partle,  11 
nest  pas  favourable,  qnod  uota.")  Here,  also, 
the  test  of  indlfferency  on  the  part  of  the 
Jurors  is  defined  and  applied.  And  see  1 
Salk.  152  (1689);  Denbawd's  Case,  10  Coke, 
Rep.  1Q2  (1613).  The  same'  doctrine  is  Oius 
concisely  stated  later  by  Lord  Coke  (3  Inst. 
27):  "The  end  of  challenge  la  to  have  an  in- 
different tryall,  and  which  is  required  by 
law;  and  to  bar  the  party  indicted  of  his  law- 
fun  challenge  is  to  bar  him  of  a  prlndpall 
matter  concerning  his  tryall." 

Such  an  "Indifferent  tryall"  the  plaintiff  in 
the  case  at  bar  has  had.  More  than  this  he 
cannot  require,  and  with  this  he  must  be 
conteht. 

Petition  for  new  trial  denied. 


(KB.  I.  lU) 
SPINK  V.  NEW  YORK,  N.  H.  ft  H.  E.  CO. 
(Supreme  Court  of  Rhode   Island.     April  16, 
1904.) 

OBDEB  OF  ADMISSION  OF  EVIDKNCB — BUBNIHG 
TBBES— DAMAGES— EVIDENCE — ASSESSMENT  AS 
EVIDENCE  OF  VALUE — OPINIONS  —  BABMUCSS 
ESKOB  —  OWNEBSHIP  OF  ENGINES  —  PBIMA 
FACIE    EVIDENCE— INSTBHCTIONB. 

1.  The  time  of  admission  of  evidence  of  the 
effect  of  a  fire,  admissible  on  the  question  of 
damages,  is  in  the  discretion  of  the  court. 

2.  In  an  action  for  the  burning  of  trees,  evi- 
dence of  the  value  of  the  wood  "i£  put  to  its 
best  use"  is  admissible  as  tending  to  show  an 
element  of  damages — the  distinction  between 
wood  as  cord  wood  and  that  suitable  for  better 
puri)08es. 

3.  In  an  action  for  the  burning  of  trees,  evi- 
dence that  burnt  trees,  which  subsequently  be- 
came useless,  could  soon  after  the  fire  have 
been  sold  for  piles  and  poles,  is  admissible. 

4.  The  opinion  of  an  assessor  as  to  the  value 
of  land  is  inadmissible,  he  having  stated  that 

f  4.  See  Evidence,  vol.  20,  Cent.  Dig.  {  286. 
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he  coujd  only  gfive  a  statement  of  what  the  land 
wag  taxed  for;  an  assessment  of  ta^es  not  be- 
in^  of  itself,  eyidence  of  market  value. 

o.  Where,  in  an  action  for  the  burning  ef 
trees,  defendant  ahows  how  many  of  the  trees 
after  being  burned  were  fit  for  piles  and  poles, 
exclusion  of  testimony  as  to  demand  for  poles 
and  piles  in  the  market,  at  the  time  of  the 
fire  and  afterwards,  admissible  on  the  question 
of  damages,  as  bearing  on  the  probability  that 
they  could  have  been  sold,  though  error,  is  not 
ground  for  new  trial,  it  not  appearing,  in  view 
of  the  damages  awarded,  that  the  verdict  could 
have  b«en  enhanced  by  absence  of  such  testi- 
mooy, 

6.  Testimony  of  plaintiff,  in  an  action  for  fire 
set  by  engines,  that  the  engines  which  went  by 
immediately  before  the  fire  started  were  attach- 
ed to  regular  trains  ot  defendant,  raiaes  a  pre- 
aomption  that  they  were  defendant's  engines, 
sufficient  in  the  absence  of  rebutting  testimony. 

7.  A  requested  charge  that  the  jury  should 
not  be  allowed  to  base  their  verdict  on  an  In- 
ference or  guess  is  too  broad.  It  excluding  the 
right  of  the  jury  to  draw  inferences  from  facts. 

8.  Plaintiff's  measure  of  damages,  the  value 
of  the  property  at  the  time  of  the  fire,  allowing 
for  the  value  remaining,  is  covered  by  the  in- 
struction limiting  the  damage*  to  "the  outcome 
of  the  fire." 

Action  by  Daniel  Sptnk  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany for  damages  caused  b^  a  fire  set  by  a 
locomotlTe  engine.  Defendant  petitions  for 
a  new  trial.    Denied. 

See  64  AU.  47. 

Argued  before  8TINESS,  C.  J.,  and  Tllr 
LINQHAST  and  DODOLAS,  JJ. 

Wm,  B.  Gireenough  and  James  C.  Collins, 
Jr.,  for  plaintiflC  Jolin  W.  Sweeney,  for  de- 
fendant 


STINESSk  O.  3.  The  reasons  qrged  for  a 
new  trial,  so  far  as  they  call  for  special  con- 
sideration, are  answered  as  follows: 

Testimony  as  to  the  effect  of  the  fire  was 
admissible  on  the  qnestlon  of  damages,  and 
the  time  of  Its  admission  was  In  tlie  dis- 
cretion of  the  court. 

Testimony  of  the  value  of  the  wood,  "If 
put  to  Its  best  use,"  was  proper  as  tending 
to  show  one  element  of  damage,  viz.,  the 
distinction  between  wood  as  cord  wood  and 
that  suitable  tor  better  purposes,  such  as 
piles,  ties,  etc.  It  tended  to  show  Ha  value 
at  the  time  of  the  fire.  The  wltn£ss  Met- 
oalf  appears  to  have  been  an  expert  In  the 
value  of  standing  wood.  He  had  been  ex- 
amined as  such  for  about  40  preceding  pages 
In  the  record,  and  the  testimony  objected 
to  had  already  gone  In  without  objection. 

Testimony  that  burnt  trees  could  have 
been  sold  for  piles  and  poles,  soon  after  the 
fire,  which  subsequently  became  useless, 
should  have  been  admitted,  but  the  court  Is 
of  opinion  that  the  defendant  was  not  prej- 
udiced because  of  the  instructions  to  the  jury 
and  the  damages  awarded. 

Damage  to  the  soil  Is  claimed  in  tiie  deo- 
laratlon,  and  was  properly  allowed  under 
previous  decisions.  The  defendant  asked  a 
witness,  an  assessor  of  taxes,  what  was  the 
value  of  the  land.    He  replied  that  be  could 


give  a  statement  of  what  it  was  taxed  for. 
This  statement  the  court  properly  excluded. 
An  assessment  of  taxes  is  not,  of  Itself,  evi- 
dence of  market  value.  Flint  ▼.  Flint,  6  Ai- 
len  34,  83  Am.  Dec.  615;  Kenerson  t.  Hen- 
ry, 101  Mass.  162.  The  exclusion  of  the 
opinion  of  an  assessor  of  taxes  as  to  the  val- 
ue of  the  land  was  clearly  right,  as  be  bad 
already  answered  that  he  could  onl;  give 
a  statement  of  what  the  land  was  taxed  for. 

The  questions  whether  there  was  a  de- 
maud  for  telephone  poles,  and  for  piles  and 
ties,  at  the  tUne  of  the  fire  and  afterwards, 
were  for  the  purpose  of  showing  that  much 
of  tbe  wood  might  have  been  cut  and  sold 
after  the  fire.  They  were  proper  on  tbe  ques- 
tion of  damages,  and  should  bav^  been  ad- 
mltte<).  They  had  a  bearing  on  tbe  value 
left  to  the  plaintiff  after  tbe  fire,  and  the 
damages  were  to  be  estimated  at  the  time 
of  the  flee.  While  the  plalntin  was  not  obli- 
ged to  cut  these  trees  and  put  them  into  the 
market,  yet,  if  he  had  been,  their  value  had 
not  been  taken  from  him,  and  he  could  not 
enhance  his  damages  by  leaving  them  to  rot 
Although  these  questions  might  properly 
have  been  asked,  the  exclusion  of  them  Is  not 
a  sufficient  ground  for  a  new  trial,  because 
they  only  covered  the  demand  for  poles  and 
piles,  not  their  value.  The  defendant  bad 
shown  bow  many  trees  fit  for  piles  and  polea 
were  on  the  land,  and  their  value  on  tbe 
stump.  The  testimony  aa  to  demand  for 
these  in  the  market  would  therefore  only 
bear  on  the  probability  that  they  could  have 
been  sold.  In  view  of  the  damages  award- 
ed, it  does  not  appear  that  the  verdict  could 
have  been  enhanced  by  lack  of  thig  testi- 
mony. York  T.  Stiles,  21  R.  L  225,  42  AtL 
870. 

The  exception  to  the  plaintUTs  first  re- 
quest to  charge  la  based  upon  tbe  claim  that 
the  plaintiff  must  prove  ownership  of  the 
locomotive,  as  well  a's  operation  of  tbe  raU- 
road.  The,  import  of  the  testimony  was  that 
the  engines  which  went  hy  Inmiediately  be- 
fore tbe  fire  started  were  attached  to  regular 
trains  of  the  defendant,  and  therefore  pre- 
sumptively, under  Its  control,  and  so  within 
the  term  "Its  engines"  as  used  in  the  statute. 
The  defendant  offered  no  testimony  to  rebut 
the  presumption.  As  said  in  MacDonald  v. 
N.  Y.,  N,  H.  &  H.  R.  R.  Ca,  25  R.  I.  40,  54 
Atl.  7D5:  "It  takes  hut  sUght  evidence  to 
make  out  a  prima  facie  case^  under  circum- 
stances like  these,  where  the  defendant  has 
such  ample  and  exclusive  mecma  of  protect- 
ing Itself  against  possible  error,  the  best 
evidence  being  exclusively  within  Its  own 
control."  The  possessive  case  sometimes 
means  possession  only.  A  defendant  allow- 
ing t.jtimony  to  stand  which  It  might  easily 
disprove,  should  not  be  granted  a  new  trial 
on  that  account 

The  objection  t«  the  plaintiff's  third  re- 
quest to  charge  is  that  under  it  the  jury 
could  find  future  damages.  The  cotirt  stat- 
ed, in  the  course  of  the  examination,  that  the 
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damage  to  tlie  trees  was  to  be  liniUe4  \o  tbe 
▼alue  on  tbe  stump.  That  value  4epeQded 
upon  the  uses  to  vhlch  the  'wood  could  ba 
put — what  it  was  fit  for.  The  charge  Im- 
plied nothing  more. 

The  defendant's  second  request  to  charge, 
that  "the  Jury  should  not  be  allowed  to  base 
their  verdict  on  inference  or  guecn,"  was  re- 
fused. The  request  was  properly  refused. 
It  was  too  broad.  It  excluded  tbe  right  of 
the  Jury  to  draw  Inferences  from  facts.  Di- 
rect testimony  as  to  tbe  origin  of  a  fire,  usu- 
ally, would  not  be  possible,  but  facts  might 
be  shown  which  would  raise  an  inference 
of  cause  quite  as  conclusive.  Of  course, 
mere  possibility,  conjecture,  or  guess  would 
not  warrant  a  Jury  in  rendering  a  verdict 
against  the  defendant,  but  this  does  not  ez« 
elude  a  proper  inference  from  facts  as  to 
cause  and  effect 

The  defendant's  request  to  charge  that  the 
measure  of  damages  was  the  differenoe  be- 
tween the  value  of  tbe  timber  on  the  land 
immediately  before  the  &re  and  its  value  im> 
mediately  after  was  too  narrow,  as  It  ez- 
elnded  not  only  damage  to  tbe  soil,  but  also 
tbe  value  of  a  building  which  was  burned. 

The  requests  to  charge  that  the  plaintiff 
cannot  recover  for  damages  which  might 
have  been  prevented  by  reasonable  efforts  on 
his  part,  or  by  abandonment,  were  too  In- 
definite. It  had  been  claimed  during  the 
trial  that  tbe  plaintiff  was  bound  to  have 
cnt  off  the  timber  and  sold  It  If  this  wag 
what  was  meant  by  the  requests,  and  ap- 
parently it  was,  they  were  properly  refused. 
We  have  already  stated  that  the  plaintiff 
wae  not  bound  to  do  that  but  he  was  con- 
fined to  the  value  at  the  time  of  the  fire, 
allowiug  for  the  value  remaining;  and  this 
was  practically  covered  by  the  allowance  of 
the  plalntUTs  request  which  limited  the  dam- 
ages to  "the  outcome  of  the  fire." 

Tbe  court  Is  of  opinion  that  the  verdict 
was  not  against  the  evidence. 

Tbe  court  Is  of  opinion  that  the  damages 
were  not  excessive  under  the  evidence.  The 
opinions  of  experts  as  to  the  damage  done 
by  the  fire  varied  from  |18  to  $75  per  acre. 
Tbe  award  made  by  tbe  Jury  was  Slightly 
over  |40  per  acre.  This  shows  no  excessive 
ralnation,  and  also  indicates  that  tbe  Jury 
could  not  have  enhanced  the  damages  by 
tbe  loss  on  tbe  trees  which  might  have  been 
cat  and  sold. 

Tbe  other  exceptions  are  not  pressed. 


(It  N.  H.  SS9) 

ASHMAN  V.  HARRIMAN. 

(Snpreme  Court  of  New  Hampshire.    Belknap. 

June  7,  1904.) 

WILLS— CONSTBVCriOIf—FATUEHT  OF  niBIS  BT 
BSNEFICIABT. 

1.  Testatrix's  property  consisted  of  furniture ; 
tmimproved  land,  which  her  predecessor  in  title 
had  mortgaged;  a  homestead  wbid>  was  mort- 
sased;  and  a  stock  of' goods.  A  sum  was 
owing  on  the  goods,  and  there  were  other  unse- 


cured debts,  "Xh.^  will  gave  testatrix's  husband 
the  nnlmproved  land  and  the  stable  on  the 
homestead  on  his  paying  the  mortgage  on  same, 
and  a  portion  of  the  aoase  (or  life,  and  the 
Stock  of  goods,  "he  paying  the  debts"  and  pay- 
ing each  of  the  children  a  specified  sum ;  and 
the  children  were  given  the  residue.  Held, 
that  the  will  required  the  husband  not  only  to 
say  the  stoK  deb^  but  all  the  unsecured  debts. 

'  Sttit  by  .Tobn  W.  Ashman,  as  executor  of 
Abbie  D.  Harriman,  deceased,  for  a  con- 
stmctlon  of  tbe  will.    Will  construed. 

The  parties  Interested  In  the  estate  are 
tbe  'Widower  of  the  testatrix,  and  hw  ttaree 
cUidien  by  a  former  hnsband.  All  answer- 
ed, requesting  a  determination  of  tbelr  rights 
In  tbe  estate. 

Jewell,  Owen  &  Veazey,  for  executor. 
Beckford  &  Hlbbard,  for  J.  Prank  Harriman. 
Jewett  &  Plummer,  for  children  of  tbe  tes- 
tatrix. 

BINGHAM,  J.  The  eontroversy  In  this 
ease  relates  to  the  constmction  of  a  'wfll 
vfherein  the  testatrix  bequeathed  and  de- 
'vised  to  her  husband  In  the  words  follo'wlng: 
"The  land  which  I  own  In  Lakeport  now 
used'  or  occnpled  for  bill-boards.  •  •  • 
Also  *  *  *  the  stable  on  tbe  premises  where 
we  reside,  upon  his  paying  the  mortgage  up- 
on the  same.  •  •  •  Also  •  •  •  the 
nse  and  occupancy  of  the  front  room  in  my 
house,  situated  on  the  lower  floor,  during  bin 
life,  or  dnrlng  bis  residence  In  Laconla. 
•  •  ♦  Also  •  ■  •  all  the  goods  or  stock 
of  goods  In  the  store  now  occupied  by  him, 
he  paying  tbe  debts  and  upon  paying  to  eaeh 
of  my  children  tbe  snm  of  five  hundred  dol- 
lars." The  will  contained  no  other  provi- 
sion for  tbe  payment  of  debts.  The  testa- 
trix had  three  children  by  her  former  hus- 
band, to  whom  she  gave  the  Desidne  of  tier 
estate  In  equal  shares.  Her  estate  consist- 
ed of  some  household  fumltore;  an  unimprov- 
ed tract  of  land  In  Lakeport,  worth  $800, 
on  which  her  predecessor  In  title  bad  placed 
a  mortgage  for  fCOO;  a  homestead,  worth  $2,- 
400,  on  which  she  bad  placed  a  mortgage  for 
$500;  and  a  stock  of  goods,  worth  H,000. 
She  owed  $600  on  the  goods,  and  other  un- 
secured debts  amounting  to  $1,100.  In  the 
superior  court  the  will  was  construed  and 
the  rights  of  the  parties  defined  as  follows: 
The  'Widower  takes  a  fee  In  the  Lak^ort 
land;  a  fee  In  the  bam  and  so  much  of  the 
home  lot  as  lies  easterly  of  the  westerly  line 
of  the  portion  of  tbe  bam  northerly  from  tbe 
bouse  produced  to  tbe  northerly  and  south- 
erly sides  of  the  lot  He  shall  pay  all  th^ 
debts  of  the  deceased,  and  pay  tbe  children 
$500  each.  Tlie  children  take  the  remainder 
of  the  estate  in  equal  shares. 

Tbe  hnsband  objects  to  paying  the  indebt- 
edness of  $1,100,  and  says  that  In  this  partic- 
nlar  the  superior  court  erred  in  construing 
tb^  will.  He  concedes  that  be  should  pay  the 
store  debts  of  $600.  Tbe  question  presented, 
therefore,  is  whether  the  testatrix  Intended, 
by  her  will,  to  require  tbe  husband  to  pay 


Digitized  by 


Google 


502 


68  ATLANTIC  BBPOBTBB. 


(K.  H. 


tbe  Indebtedness  of  $1,100,  or  that  tbe  prop- 
erty  which  she  gave  the  children  should  be 
diminished  by  that  amoniit.  By  the  will  the 
testatrix  Bpccillcally  disposed  of  all  her  prop- 
erty except  the  portion  of  the  home  place 
and  the  household  furniture  which  made  up 
the  residue  of  her  estate,  and  which  she  gave 
to  tbe  children.  To  free  this  residue  from 
liability  to  pay  the  mortgage  on  the  home 
place,  she  provided  that  the  husband  should 
pay  it.  Tbe  indebtedness  upon  the  Lakeport 
property  was  not  hers;  hence  no  necessity 
for  such  a  provision.  The  value  of  the  house- 
hold furniture  is  not  given,  but  it  is  probable 
that  It  Is  less  than  the  indebtedness  of  |1,« 
100.  In  view  of  these  circumstances,  and  the 
provision  In  tbe  will  requiring  the  husband 
to  pay  "tbe  debts,"  the  weight  of  competent 
evidence  is  In  favor  of  the  construction  that 
tbe  words  "the  debts"  were  used  to  designate 
the  unsecured  debts,  and  not  in  the  restrict- 
ed sense  of  "the  store  debts,"  and  that  the 
testatrix  did  not  Intend  to  subject  the  furni- 
ture she  had  given  the  children  for  their 
home,  and  tlieir  portion  ot  the  homestead 
place  wlilch  she  had  freed  from  tbe  mort- 
gage that  was  ui)on  it,  to  the  payment  of  the 
Indebtedness  of  11,100. 
Eixception  overruled.    All  concurred. 


(72  N.  H.  E72) 

DWYEB  T.  MUTUAL  LIFE   INS.  00.  OF 
NEW  YORK. 

(Supreme   Court   of   New   Hampshire.     Hills- 
boroagh.     June  7,  1904.) 

Lira    INSURANCE  —  KATERTAL    STIPULATIONS  — 

WABRANTT— POLICY— ACCBPTANCIS— EFFECT 

—APPLICATION— FALSE  STATEMENTS. 

1.  In  the  absence  of  statntory  prohibition, 
parties  to  a  contract  of  life  insurance  may  in- 
corporate into  their  contract  such  conditions  as 
they '  like,  whether  apparently  material  or  not, 
and  the  express  warranty  of  the  insured  that  a 
fact  is  true  makes  it  material. 

2.  Where  plaintiff  refused  to  accept  a  policy 
of  life  insurance  in  the  form  in  which  it  was 
first  made  out,  and  it  was  changed  to  avoid  his 
objections,  his  subsequent  acceptance  of  it  and 
commencement  of  suit  thereon  must,  in  atnenoe 
of  fraud,  be  held  proof  that  he  had  notice  of 
its  terms. 

8.  An  application,  which  was  expressly  made 
part  of  a  life  insurance  policy,  stated  that  the 
msured  agreed  that  the  statements  and  answers 
made  to  the  company's  medical  examiner  in 
continuation  of  the  application  were  warranted 
true,  and  in  such  examination  he  stated  that 
be  bad  last  consulted  a  certain  physician  in 
March,  1899,  for  a  cold  of  a  few  days  duration, 
when  in  fact  he  had  consulted  a  certain  other 
doctor  in  January,  May,  and  June  of  1900  for  a 
severe  cough  and  for  grip.  Held  that,  as  the 
statements  were  expressly  made  material,  and 
were  false,  no  recovery  could  be  had  on  the 
policy. 

Exceptions  from  Superior  Court;  Feaslee, 
Judge. 

Assumpsit  by  Timothy  D.  Dwyer  agalbst 
the  Mutual  Life  Insurance  Company  of  New 
York  on  a  life  Insurance  policy.    Verdict  dl- 

f  L  8«a  Insurance,  ToL  28,  Cent.  Dig.  (i  S62,  665. 


rected  for  defendants,  and  case  transferred 
from  tbe  superior  court  on  plaintUTs  excep- 
tions.  Exceptions  overruled. 

John  O'Neill,  for  plaintiff.  Oliver  £. 
Branch,  for  defendants. 

PABSONS,  0.  J.  The  defendants  deny  U- 
abllity  upon  the  policy  of  Insurance  in  suit,' 
upon  the  ground  that  the  undisputed  evidence 
discloses  a  breach  of  an  express  warranty 
In  the  contract,  necessarily  fatal  to  its  valid- 
ity as  matter  of  law.  They  further  contend 
that  the  evidence  does  not  disclose  such  in- 
surable Interest  In  tbe  plaintiff  as  to  enable 
blm  to  maintain  tbe  action.  The  exception 
to  ttie  verdict  ordered  for  the  defendants 
raises  the  question  whether  there  was  any 
evidence  which  should  have  been  submitted 
to  the  Jury  upon  each  proposition. 

In  tbe  absence  of  statutory  prohibition, 
of  which  no  claim  is  made,  "parties  to  hn- 
surance,  like  parties  to  other  contracts,  may 
•  •  •  incorporate  Into  their  contract  such 
conditions,  whether  apparently  material  or 
Immaterial,  as  they  see  fit  If  the  assured 
has  in  express  terms  stipulated  and  war- 
ranted that  a  certain  fact  is  true,  that  war- 
ranty makes  the  fact  a  material  one,  and, 
however  immaterial  it  may  seem  In  other 
respects,  an  indispensable  condition  In  tbe 
compact  •  •  •.  'Such  express  warranty 
is  always  a  part  of  the  policy,  but,  like  any 
other  part  of  tbe  express  contract,  may  be 
written  In  the  margin,  or  contained  in  pro- 
posals or  documents  expressly  referred  to  in 
tbe  policy,  and  so  made  a  part  of  It'  •  •  • 
But  while  this  unquestionable  effect  Is  given 
to  express  warranties  or  conditions,  when  as- 
certained. It  is  a  well-established  doctrine  of 
the  law  of  Insurance  that  not  every  represen-' 
tation  made  by  tbe  assured  In  bis  applica- 
tion or  treaty  for  a  policy  is  of  that  nature. 
In  order  to  have  such  an  effect,  the  repre- 
sentation must  be  material,  or  •  •  •  the 
fact  represented  must  be  'one  upon  which  the 
parties  can  be  presumed  to  have  proceeded 
in  making  tbe  contract'  •  ♦  ♦  'A  false 
representation  cannot  avoid  the  policy,  un- 
less it  be  on  a  point  material  to  tbe  risk.' " 
Boardman  v.  Insurance  Co.,  20  N.  H.  551, 
S55.  As  to  the  foregoing  principles,  there  is 
no  controversy  In  the  authorities.  The  falsity 
of  a  statement  which  the  parties  have  ex- 
pressly warranted  to  be  true,  or  agreed  shall 
constitute  a  material  part  of  the  contract, 
avoids  the  policy;  while,  if  the  parties  have 
not  agreed  that  tbe  statement  shall  be  con- 
sidered material,  the  policy  is  not  affected, 
unless  the  misstatement  is  in  a  matter  of 
fact  material  to  the  risk  assumed  by  the  in- 
surer. May,  Ins.  {S  156,  170,  183;  BaU  v. 
Association,  64  N.  H.  291,  9  Atl.  103;  Camp- 
bell V.  Insurance  Co.,  98  Mass.  SSI;  White  v. 
Society,  163  Mass.  108,  114,  39  N.  E.  771,  27 
L.  B.  A.  398;  Pawson  v.  Watson,  Cowp.  785, 
787;  De  Habn  v.  Hartley,  1  D.  &  E.  343. 
The  plaintiff  refused  to  accept  the  policy  in 
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the  form  In  wblcb  It  was  first  made  out,  and 
it  was  afterward  changed  to  avoid  his  objec- 
tion. From  hia  subsegnent  acceptance  of  the 
policy,  and  Us  commencement  of  a  salt  upon 
it,  it  must  be  held,  in  the  absence  of  fraud  or 
imposition,  that  the  plalntiS  had  notice  of, 
onderstood,  and  agreed  to,  and  Is  bound  by, 
the  terms,  limitations,  and  conditions  con- 
tained therein.  Brown  t.  Insurance  Co.,  69 
N.  H.  298,  307,  47  Am.  Bep.  205;  Davis  t. 
Insurance  Co:,  67  N.  H.  335,  338,  39  Ati;  902. 
'  The  policy  states  that  it  Issued  in  consider- 
ation of  the  application,  which  is  made  a  part 
of  the  contract  The  plaintiff  having,  by 
the  acceptance  of  the  policy,  expr^sly  as- 
sented that  a  portion  of  the  contract  was  con- 
tained in  the  application,  it  is  Immaterial 
whether  he  acquainted  himself  with  the  con- 
tents of  the  application  or  not.  He  had  the 
power  to  so  agree,  and)  unless  be  was  in- 
duced to  make  the  agreement  by  fraud  or  im- 
position, is  bound  by  his  agreement  and  by 
tbe  stipulations  of  the  application.  Monitor 
Mutual  Ins.  Co.  ▼.  Bnffum,  115  Mass.  343, 
345;  Grace  v.  Adams,  100  Mass.  505,  97  Am. 
Dec.  117,  i  Am.  Bep.  131.  The  application 
contained  tbe  clause  following:  "I  hereby 
agree  that  all  the  following  statements  and 
answers,  and  all  those  I  make  to  tbe  com- 
pany's medical  examiner.  In  continuation  of 
this  applicntion,  are  by  me  warranted  to  be 
tme."  Following  this  are  certain  questions 
and  answers,  tbe  whole  betn^  subscribed  by 
the  Insured,  the  piaintifl's  brother.  There  is 
no  claim  that  any  statements  made  in  tlie 
application  are  untrue.  The  opposite  side 
of  tbe  sheet  containing  tbe  application,  is 
beaded  "Medical  Examiner's  Beport,"  and 
ctmtaina  a  large  number  of  questions  and 
answers,  and  a  certificate  signed  by  the  in- 
sured that  his  answers  have  been  correctly 
recorded  by  the  medical  examiner. '  Tbe  third 
question,  which  was  answered  in  the  nega- 
tive. Is:  "Have  you  had  any  of  the  follow- 
ing diseases?"  among  which  are  enumerated 
"(e)  chronic  or  persistent  cough  or  hoarse- 
ness, or  spitting  or  coughing  of  blood,  asth- 
ma or  shortness  of  breath,  or  any  chest  or 
lung  disease,"  and  "(n)  gravel,  bladder  or 
kidney  disease."  There  was  evidence  that  at 
various  times  the  insured  bad  sulfered  from 
a  cold  and  cough,  and  had  been  attended  by 
a  physician,  to  whom  be  complained  at  one 
time  of  sbottnesB  of  breath,  existing  for  some 
two  months,  and  that  at  another  time  he 
complained  of  nrinary  incontinence.  Wheth- 
er this  evidence  is  sufficient  to  conclusively 
establish,  as  matter  of  law,  the  existence  of 
any  of  the  affections  enumerated  to  such  an 
extent  as  to  constitute  disease  within  the  fair 
meaning  of  the  contract,  is  not  considered, 
because  a  portion  of  the  answers  included 
under  the  next  two  questions  are  false  be- 
yond dispute.  Tbe  questions  and  answers 
are:  "(4)  Give  name  and  address  of  physician 
last  consulted.  A.  Dr.  G.  Morey,  Manches- 
ter,. N.  H.  (a)  When  was  he  consulted?  .A. 
March,  1899.    (b)  SUte  nature  of  complaint 


A.  Cold,  (c)  Duration  of  complaint  A.  Few 
days.  (5)  What  are  the  full  particulars  of 
any  other  iilness  or  Injury  yon  have  had,  giv- 
ing date,  duration,  and  remaining  effects,  if 
any?  A.  None."  It  was  conceded  that  tbe 
last  physician  whom  the  insured  consulted 
was  Dr.  Wbeat  There  was  evidence  that 
he  was  treated  by  Dr.  Murray  at  some  time 
in  1899,  and  the  evidence  was  not  conclusive 
that  be  was  not  treated  by  Dr.  Morey;  for 
ttiongb  the  doctor,  wbo  was  called  as  a  wit- 
ness, stated  that  he  had  no  recollection  or 
record  of  having  treated'  the  insured,  he  de- 
dined  to  testify  that  be  was  not  consulted 
by  him.  The  plaintiff,  however,  testified  that 
he  was  present  at  the  medical  examination, 
and  that  his  brother  told  the  examiner  that 
he  had  been  treated  by  Dr.  Wheat  and  Dr. 
Murray.  Tbe  application  contains  no  war- 
ranty of  tbe  verity  of  the  medical  examiner's 
record,  and,  unless  estopped  by  the  Insured's 
certificate  to  its  correctness,  the  conflict  in 
the  evidence  would  present  a  question  of  fact. 
Mutual  Life  Ins.  Co.  v.  Bobison,  58  Fed.  723, 
7  C.  C.  A.  444,  22  L.  B.  A.  325.  But  the  an- 
swer to  the  remainder  of  the  question,  as  the 
case  Is  understood,  is  conceded  to'  have  been 
untrue.  Tbe  insured  did  not  last  consult  a 
physician  in  March,  1899,  for  a  cold  of  a  few 
days'  duration,  but  did  consult  Dr.  Wheat 
January  6  and  20,  April  2,  3,  and  6,  May  $ 
and  10,  and  June  1,  1900.  Dnring  this  time 
he  was  treated  for  a  cough,  which  yvas  severe 
at  times,  and  for  grip.  Upon  the  undisputed 
evidence  it  could  not  be  found  that  tbe  last 
time  tbe  insured  consulted  a  physician  yraa 
In  March,  1890,  for  a  cold  of  a  few  days'  du- 
ration, nor  could  it  be  found  that  the  Insured 
bad  had  no  illness  other  than  a  cold  for  a  few 
days  in  March,  1800.  As  the  Jury  could  not 
find  the  statements  were  true,  there  was  n. 
breach  of  the  warranty  of  their  truth,  and 
the  verdict  was  properly  ordered  for  the  de- 
fendants. 

Tbe  plaintiff,  however,  claims  that  tbe 
statements  were  not  warranties,  bat  were 
representations  which  would  not  avoid  tbe 
policy,  unless  fraudulentiy  made  or  material 
to  the  risk.  Whether  the  parties  have  agreed 
that  a  particular  statement  shall  be  a  ma- 
terial part  of  the  contract — a  warranty  in- 
stead of  a  representation — Is  a  question  of 
tiie  Interpretation  of  the  contract,  and  in 
some  cases  the  ascertainment  of  their  intent 
in  this  respect  may  be  a  matter  of  difficulty; 
but  where,  as  in  this  case,  the  untrue  state- 
ments are  expressly  described  as  "warran- 
ties," there  Is  little  room  for  speculation  as  to 
what  was  meant.  But  since  the  question  is 
tbe  intent  of  the  parties,  it  has  been  held 
that,  even  where  by  the  letter  of  the  contract 
the  statements  are  made  warranties,  "that 
fact  Is  not  necessarily  controlling,  if  they  are 
not  warranties  within  its  f&Ir  meaning  and 
spirit  With  reBi)ect  to  questions  that  relate 
to  matters  which  tbe  insurer  must  know  are 
not  wltbln  the  personal  knowledge  <>f  the 
applicant,  and  with  respect  to  those  that  call. 
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not  for  definite  statements  of  fact,  but  for 
Btatementa  of  belief  or  opinion  (aB,  for  In- 
stance, whether  tlie  applicant  bag  ever  bad 
a  certain  ot«cnre  disease),  the  letter  of  tbe 
contract  is  to  be  controlled  by  its  spirit  and 
purposes,  and  tbe  ans^vers  will  be  held  war- 
ranties only  of  tbe  bona  fide  1>elle£  and  opin- 
ion of  tbe  applicant"  Dimlck  t.  Insurance 
Co.  (N.  J.  Err.  &  App.)  66  AU.  291,  294,  82 
L.  R.  A.  774.  If  this  prtndple  Is  sound,  and 
could  avail  tbe  plaintiff  as  to  the  inquiries 
relating  to  diseases  bad  by  the  insured,  it 
will  not  avail  as  to  the  inquiry  as  to  the  oc- 
casion of  bis  last  consulting  a  physician, 
which  called  for  a  mere  matter  of  fact  within 
the  knowledge  of  the  applicant  Tbe  com- 
pany bad  a  right  to  require,  as  a  CMidition 
precedent  to  entering  into  tbe  contract,  that 
they  should  be  tnithfully  informed  as  to  how 
recently  the  applicant  bad  need  of  medical 
advice.  The  statement  was  expressly  made 
material  to  the  contract,  and  Is  false  beyond 
dispute.  There  Is  therefore  no  occasion  to 
consider  the  question  of  Insurable  interest 
Exception  overruled. 

BINOHAM  and  TOUNGK  JJ.,  did  BOt  lit 
The  others  concurred. 


(72  N.  H.  661) 

COX  V.  COX, 

(Supreme  Court  of  New  Hampshire.    Belknap. 
June  7,  1904.) 

MONKY  LENT— JCVIDEWOE— BUryiUlBWCT. 
1.  In  assumpsit,  held  that  the  evidence  was 
snfBcient  to  sustain  a  finding  that  plaintitC  and 
defendant    understood    that    money    fiven    by 
plaintiff  to  defendant  was  a  loan. 

Transferred  from  Sup^or  Court;  Feastee^ 
Judge. 

Assumpsit  by  Leontlne  Cox  agaihst  SYank 
P.  Cox  for  money  bad  and  received  and  for 
money  loaned.  Verdict  for  plaintiff,  and 
cause  transferred  to  the  Supreme  Court  on 
exception  by  defendant  EiZceptlon  ovelr- 
mled. 

The  defendant  Is  the  plaintiff's  busband. 
The  evidence  bearing  on  the  question  trans- 
ferred is  stated  In  the  opinion.  The  defend- 
ant's motion  for  a  nonsuit  was  denied,  and  be 
excepted. 

Jewett  ft  Piummer,  for  plaintiff.  B,eck- 
ford  ft  Hlbbard,  for  defendant  ,. 

BINGHAM.  J.  The  question  presented  In 
this  case  is  not  whethw  a  promise  can  or 
caEiaot  be  implied,  as  a  matter  of  law,  from 
■the  mere  fact  of  benefits  received  (Concord 
Coal  Go.  V.  Ferrin,  71  N.  H.  331,  61  Atl.  2S3, 
93  Am.  St.  Rep.  496),  nor  whether  the  law 
will  or  will  not  presume  from  the  delivery  of 
.money  that  the  transaetlon  was  a  loan,  rath- 
er than  a  gift  or  tbe  payment  of  a  debt  (Co- 
burn  V.  Storer,  67  N.  H.  86,  87,  36  Atl,  607), 
but  whether  there  was  any. evidence  from 
which  tbe  Jury  could  reasonably  infer  that  it 


was  a  loan.  There  wa4  evidence  that  in 
189S  the  plaintiff  received  from  her  sister's 
estate  $625,  which,  under  ear  statute,  she 
was  entitled  to  bold  to  her  separate  use,  free 
from  tbe  interference  or  control  of  the  de- 
fendant (Pub.  St  1891,  c.  176,  I  1;  Gloogb  v. 
Russell,  56  N.  H.  279;  Houston  ▼.  dark,  GO 
N.  fi.  479,  482);  tkat  tbe  defendant  had  pre- 
viously purchased  a  farm  for  a  home,  which 
was  subject  to  a  mortgage:  that  at  the  time 
in  question  there  was  due  On  the  mortgage 
debt  about  $1,800;  that  at  the  defendant's 
request  the  plaintiff  let  him  have  the  $625 
received  from  the  Bister's  estate  for  the  pur- 
pose of  maicing  a  payment  on  this  debt;  that 
she  understood  it  was  a  loan,  expected  the 
money  would  be  repaid,  and  did  not  know 
how  the  defendant  could  understand  it  in 
any  other  way.  From  thiB  evidence  the  Ju- 
ry could  find  that  there  was  a  mutual  under* 
standing  between  the  husband  and  wife  that 
tbe  transaction  was  a  loan.  Blckford  v. 
Dane,  68  N.  H.  185,  186;  Page  v.  Snell,  59 
N.  H.  6S1;  Clark  v.  Sanborn.  68  N.  H.  411, 
412,  86  AtL  -14.  The  motion  for  a  nonsuit 
was  properly  denied.  Exception  overruled. 
All  concurred. 

(72  N.  H.  G62) 
IMIS&BR  T.   SUNCOOK   WATERWORKS 

CO. 
(Supreme  (3oart  of  New  Hampsbiinw     Merri- 
mack.   June  7,  1904.) 

WATVas  AKD  WATEB  COUBSXS— lAROK  OB  OBBAX 

.  PORD   —   OWRBRSHtP   —   RIPAJUAN     BIOHTS 

— APPBOPBIATIOH— OAMAQES— STATDTE. 

1.A  natural,  fresh-water  pond  containing  15 
or  more  acres,  though  situated  in  the  midst  of 
and  entirely  sarrounded  by  the  land  of  a  private 
yersoa,  is  a  large  or  great  pond,  the  bed  of 
which,  inside  of  high-water  mark,  is  public 
property. 

2.  Though  tile  water  In  a  large  or  great  pond, 
situated  lb  the  midst  of  and  entirely  surround- 
ed by  the  land  of  a  private  individual,  is  pub- 
lic property,  the  owner  of  the  land  has  a  rea- 
sonable private  right  of  using  the  water  for  do- 
mestic, agricultural,  and  mechanical  purposes, 
and  may  build  wharves  and  other  structures  into 
.the  pond  for  his  own  use  to  an  extent  that  will 
not  unreasonably  interfere  with  tbe  rights  of  tbe 
public  in  the  pond. 

3.  As  SB  incident  of  the  ownership  of  tbe  land 
«n  which  a  dam  may  ,be  built  to  control  tha 
flow  of  water  from  the  pond,  he  has  the  right 
to  a  reasonable  use  of  the  pond  for  a  reservoir. 
'  4.  He  also  has  a  right  to  obstruct  or  change 
the  percolation  of  the  water  through  the  ground 
to  the  lands  of  owners  of  adjoining  property. 

5.  In  an  action  against  a  waterworks  com- 
pany for  damages  for  the  appropriation  of  land 
and  Interfering  with  plaintiff's  use  of  a  pond 
on  his  premises,  predicated  on  the  charter  of 
the  company  (Laws  1891,  p.  446,  c.  158,  (  5), 
authorizing  it  to  enter  on  and  appropriate  any 
pond  not  belonging  to  on  aqueduct  company, 
.and  providing  that,  if  it  is  unable  to  agree  wiUi 
the  owners  as  to  the  damages,  either  party  may 
apply  to  the  Supreme  Court,  the  plaintiff's 
rignts  in  the  pond,  which  are  appurtenant  to  the 
land,  should  be  taken  into  consideration  hi  de- 
termining the  value  of  the  land  whidi  defendant 
appropriated  for  its  uses. 

■^  1.  See  Waters  and  Water  CoUrkw,  veL  it,  Oiat, 
.Sit.  SiU%  U«.  12S. 
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Kxceptions  from  Superior  Coort;  Peaslea, 
Judge. 

Action  by  one  Dolbeer,  gaardlui,  agtuiHit 
ttke  Bnncoolc  Waterworks  Company.  Frpm  a 
mlisg  in  favor  of  defendant,  plaintiff  brlBgi 
exceptions.    Bxc^tlons  overruled. 

Petition  tor  the  assessment  of  damages  un- 
der the  provisions  of  the  defendants'  charter 
(I>aw8  1891.  p.  446,  c.  168).  The  plaintiff 
ovms  a  tract  of  land  In  Allenstown  which 
entirely  surrounds  a  natural  pood  cont^nin|: 
15  U)  l&At  acres.  The  only  outlet  of  the 
pond  Is  by  percolation  through  the  ground. 
In  1897  the  defendants  entered  upop  the  land 
without  the  plalntllTs  leave,  dug  Up  the  soil, 
built  a  dam  by  means  of  which  about  10 
acres  of  land  are  flowed,  laid  pipes  in  the 
land,  and  appropriated  the  pond  and  the 
land  flowed  to  the  uses  of  their  business.  At 
the  April  term,  19<^,  of  the  superior  court, 
It  was  ruled  by  Peaslee,  J.,  subject  to  the 
plalntifTs  exception,  that  the  pond  was  pub- 
lic water,  and  that  the  plaintiff's  damages 
were  limited  to  compensation  for  the  trespass 
and  fiowage. 

Martin  &  Howe,  for  plaintiff.  Page  8c 
Bartlett  and  Mitchell  &  Foster,  for  defeqd- 
ants. 

CEASEk  J.  The  defendants'  charter  au- 
tborizes  them  to  enter  upon  and  appropriate 
any  pond  not  belonging  to  an  aqueduct  com- 
pany, to  secure  it  by  fences  or  otherwise, 
and  to  make  sneb  excavations  upon  any  land 
as  may  be  necessary  for  obtaining  and  con- 
ducting the  water  from  the  pond  and  for  re- 
pairing the  works:  *^ovided,  that  If  it'  shall 
be  necessary  to  enter  upon  and  appropriate 
any  •  •  •  ponds  or  land  for  the  purpose 
aforesaid,  or  to  raise  or  lower  the  level  at 
the  same,  and  the  said  corporation  shall  xuA 
be  able  to  agree  with  the  owners  thereof  for 
the  damages  that  may  be  done  by  said  cor-  ' 
poratlon,  •  »  •  either  party  may  apply 
t9  the  Supreme  Court  *  *  *  to  have  the 
same  laid  out  and  the  damages."  etc.  Laws 
1891,  p.  446,  c.  168,  §  6.  The  record  raises 
no  question  concerning  the  validity  of  the. 
"laying  out"  of  the  land  and  easements  taken 
by  the  defendants,  nor  does  it  definitely  de- 
scribe such  land  aud  easements.  It  states 
that  the  defendants,  without  the  plalntifTs 
leave,  entered  upon  his  land,  dug  up  the  soU, 
erected  a  dam,  flowed  10  acres  of  the  land 
by  means  of  the  dam,  laid  pipes,  and  ap- 
propriated the  pond  and  the  land  flowed  to 
tbe  business  of  supplying  water  to  the  village 
of  Suncook.  The  plaintiff,  by  bringing  this 
proceeding,  elected  to  treat  tbe  defendants 
as  haviuK  acted  under  the  authority  of  their 
charter.  Instead  of  as  trespassers.  The  de- 
fendants make  no  objection  to  this  course. 
It  is  assumed  that  the  "laying  out"  includes 
the  land  and  easements  actually  appropriated 
by  the  defendants  to  their  uses,  toget'ber  with 
the  right  to  enter  and  repair  and  renew  the 
structures  and  pipes,  and  manage  th«n  as 


may  be  neoessary  in  the  prosecutioD  ot  tbe 
business.  Tbe  plaintUC  is  entitled  to  com- 
pensation for  the  land  taken  for  the  site  of 
tb*  dam,  for  the  fiowage  caused  by  the  dam, 
for  the  Injury  to  adjoining  land  (if  any),  for 
tbe  rights  taken  to  lay  and  malotaln  pipes 
in  tbe  land,  and  for  any  other  land  or  rights 
in  land  taken  from  him.  As  tbe  ease  Is  un- 
derstood, these  are  the  damages  i«ferred  to 
In  the  record  as  compensation  for  "trespass 
and  fiowage,"  and  to  which  recovery  was 
Umlted  by  the  ruUng.  The  plaintiff  says  that 
he  is  the  owner  of  the  pond  itself,  and  is 
antfltted  to  damages  for  the  taking. of  it,  in 
addition  to  the  items  above  mentionod.  This 
la  the  sole  question  for  consideration. 

At  the  December  term,  18S9.  three  cases 
were  decided  In  which  the  character  of  nat- 
uMtl,  freah- water  ponds,  as  to  being. public 
(H9  private  .waters,  was  considered.  Qoncord 
Mfg.  Cio.  V.  Robertson,  66  N.  S.  1,  2&  AtL 
71S,  18  Lu  B.  A.  67a,  State  v.  Welch,  66  N.  H. 
178,  S8  AU.  21,  and  Ferey  Summer  Club  v. 
Wdcb,  66  N.  H.  180,  28  AtL  22.  In  the  last 
twa  cases  tiia  question  was  definitely  raised 
whether  a  pond  containing  SCO  to  606  acres, 
(dtuated  in  the  midst  of  a  tract  of  land  be- 
longlBg  to  a  single  owner,  was  the  private 
property  of  the  landowner  or  was  public 
property;  and  it  was  decided  that  It  was 
public  property.  The  question  was  not  fully 
discussed  in  the8»  cases,  but  the  first  case 
was  dted  as  authiwity  for  the  decisions, 
without  additional  comment,  thus  adopting 
the  conclusion  therein  reached  and  the  rea- 
soning by  which  it  was  supported.  If,  aa  the 
plaintiff's  counsel  suggest,  the  question  was 
not  before  the  court  in  the  flrat  case^  and  so 
.  what  was  said  upon  it  should  be  regarded  as 
dictum  if  attention  is  fixed  upon  that  case 
alone,  yet  when  tbe  three  cases  are  consid- 
ered together  in.  connection  with  the  fact 
that  they  were  decided  at  the  same  term,  by 
the  same  court,  speaking  through  the  same 
Judge  ((^lef  Justice  Doe),  end  with  the  fur- 
ther fact  that  tlte  first  case  is  cited  as  the 
authority  for  the  decisions  in  the  other  two, 
H  becomes  apparent  that  the  first  casp  must 
be  treated  as  authoritative  on  the  question. 
In  this  case  it  is  said:  "In  respect  to  title, 
the  law  divldea  natural,  fresb-wat^r  ponds 
into  two  classes — ^tho  small,  which  pass  by 
an  ordinary  grant  of  land,  like  brooks  and 
rivers,  from  which,  as  conveyable  property, 
they  are  not  dlstlDguisbed;  and  the  large, 
which  are  exempted  from  the  operation  of 
such  a  grant  for  reasons  that  stop  private 
ownership  at  the  water's  edge  of  the  sea  and 
its  estuaries.  Tide  waters  and  large  ponds 
are  public  waters."  Manufacturing  Co.  v. 
Bobertson,  66  N.  E.  4,  26  Atl.  719,  18  L.  B. 
A  679.  Bee,  also,  pages  7,  12,  14,  16,  24,  27, 
66  N.  H.,  pp.  721,  723-725.  729,  730,  25  Atl., 
Ifi  L.  B.  A.  678.  It  la  further  said  (page 
2T,  66  Atli.  page  781,  26  Atl.,  18  I<.  B.  A.  678): 
"However  slight  the  argument. in  fav(»  of 
any  particular  dimensions  in  determining 
whether  a  pond  is  public  or  private  property. 
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the  law  reqolrlng  a  decision  of  the  qaestloa 
authorises  the  adoption  of  a  necessaty  rule. 
A  standard  of  size  seems  to  be  Indispensable; 
and,  if  a  more  satisfactory  measure  is  not 
found,  ponds  of  more  than  ten  acres  may 
properly  be  classed  with  Sanbomton  Bay." 
Fw  these  reasons  alone,  Liong  Pond,  in  Con- 
cord, containing  260  acres,  and  North  Pond 
in  Stark,  containing  300  to  500  acres,  were 
held  to  be  large  ponds  and  public  waters.  la 
view  of  these  decisions — so  recent,  and  bear- 
ing evidence  of  such  careful  research — and 
of  the  earlier  decisions  of  the  state  cited  In 
ttae  first  case,  it  must  be  regarded  as  settled 
that  by  the  common  law  of  the  state  on  the 
subject  a  natnral,  fresh-water  pond  contain- 
ing more  than  10  acres  is  a  large  or  great 
pond,  and  is  public. 

According  to  this  rule,  the  pond  in  the 
plaintlfC's  land  is  public  water,  and  his  abso- 
lute ownership  in  the  land  ceases  at  the 
water's  edge,  or  at  high-water  mark.  State 
V.  Sunapee  Dam  Co.,  70  N.  H.  458,  461,  60 
Atl.  108,  59  L.  B.  A.  65.  The  bed  of  the 
pond  inside  of  this  line  belongs  to  the  pn1>- 
lie;  but  the  plaintiff,  as  the  owner  of  the 
adjoining  land,  has  certain  rights  In  It  and 
in  the  water.  "The  dictates  of  Justice  and 
reason,  which  retain  in  the  government,  for 
common  use,  the  fee  of  large  ponds  and  the 
shores  and  arms  of  the  sea  (and  in  some 
states  large,  fresh  rivers),  have  vested  a  rea- 
sonable private  right  of  using  this  public 
property  in  the  owners  of  the  adjoining  land. 
•  •  •  An  abutter's  use  of  the  bed  of  a 
pubHc  water,  like  a  riparian  owner's  use  of 
a  fresh  river  flowing  over  his  land,  is  gov- 
erned by  the  rule  of  reasonableness  applied 
to  the  facts  of  his  case."  Manufacturing  Co. 
V.  Bo^ertson,  66  N.  H.  18,  25  Atl.  726,  18  t,. 
R.  A.  670.  As  owner  of  the  adjoining  land, 
the  plaintiff  had  the  right  to  build  wharves 
and  other  structures  into  the  pond  for  bis 
own  use,  to  an  extent  that  would  not  unrea- 
sonably interfere  with  the  rights  of  the  pub- 
lic in  the  pond.  As  an  incident  of  the  own- 
ership of  the  land  on  which  a  dam  can  be 
built  which  will  control  the  flow  of  water 
from  the  pond,  he  had  the  right  to  a  reason- 
able use  of  the  pond  for  a  reservoir.  Cocheco 
Mfg.  Co.  V.  StrafTord,  61  N.  H.  466,  461. 
There  being  no  open  stream  leading  from 
the  pond,  there  are  no  rights  of  riparian  pro- 
prietors which  conflict  with  or  limit  his  right 
to  use  and  control  the  pond  for  this  pur- 
pose. In  this  particular  the  case  differs  from 
Concord  Mfg.  Co.  v.  Robertson,  supra.  The 
rights  of  the  owners  of  lands  adjoining  the 
plaintiffs  land  to  have  water  percolate  from 
the  pond  through  the  ground  to  their  lands, 
like  the  correlative  rights  of  the  plaintiff,  are 
limited  by  the  bounds  of  reasonableness. 
The  plaintiff  has  a  right  to  obstruct  or 
change  such  percolation  to  an  extent  that  is 
reasonable  in  view  of  its  effect  upon  the  in- 
terests of  ail  parties  affected  by  it  Bassett 
V.  Company,  43  N.  H.  669;  Rindge  v.  Sar- 
gent, 64  M.  H.  294,  9  Atl.  723.    The  plaintiff 


also  has  a.  right  to  make  a  reasonable  use  of 
the  water  of  the  pond  for  domestic,  agricul- 
tural, and  mechanical  pisposes,  and  his  own- 
ership of  the  surrounding  land  enables  him 
to  avail  himself  of  the  right  without  trespass- 
ing upon  the  land  of  others.  In  determining 
the  value  of  the  land  which  the  defendants 
have  appropriated  for  their  uses,  these  rights 
in  the  pond,  which  are  appurtenant  to  the 
land,  should  be  taken  Into  consideration. 

It  does  not  appear  from  the  record  that 
tbe  plaintiff's  damages  were  assessed.  Ap- 
parently the  trial  was  stopped  when  the  rul- 
ing was  made.  In  order  that  the  question 
raised  by  the  exception  might  be  determined, 
and  that  the  assessment  might  be  subse- 
quently made  in  accordance  with  the  deel-' 
sion.  Consequently  the  order  is:  Case  dls- 
diarged.    All  concurred. 


(72  N.  H.  B87) 

ST.  JEAN  V.  J.  H.  TOLLBS  *  00. 

(Supreme   Coart  of   New   Hampshire.     Hills- 

borough.    June  7,  1904.) 

INJUBIES    TO    8EBVANT--KN0WH    PERU/— IN- 
STBDCTI0N8— EVIDENCE— SUTFICIENCY. 

1.  A  master  is  not  negligent  in  failing  to  warn 
a  servant  of  dangers  of  which  the  servant  has- 
adequate  knowledge. 

2.  In  an  action  for  the  death  of  a  servant, 
AeZd,  that  the  evidence  was  insufficient  to  war- 
rant a  finding  that  deceased  did  not  know  of 
the  danger  of  standing  in  front  of  the  circolai 
saw  that  be  was  operating. 

Transferred  from  Superior  Court;  Wallace. 
Judge. 

Action  by  Joseph  St.  Jean,  as  administra- 
tor of  George  Arohambeault,  against  J.  H. 
ToUes  &  Co.  for  negligently  causing  the 
death  of  plaintiff's  intestate.  Verdict  for 
plaintiff,  and  cause  transferred  to  the  Su* 
preme  Court.    Exceptions  sustained.. 

The  plalntlfTs  evidence  tended  to  prove 
the  following  facts:  At  the  time  of  his  In- 
jury the  plaintiff's  Intestate  was  15  years  and 
7  months  old.  He  possessed  all  his  facul- 
ties, and  was  very  intelligent  and  quick  to 
learn.  The  machine  upon  which  he  was  set 
to  work  consisted  of  a  small  circular  saw, 
called  a  "stripper,"  located  on  the  right- 
hand  side  of  a  bench,  and  used  to  saw  off  the 
edges  of  boards  to  render  them  straight,  and 
of  an  appliance  known  as  a  "matcher,"  at- 
tached to  the  left  side  of  the  bench,  and 
used  to  tongue  and  groove  the  boards  after 
their  edges  had  been  straightened.  Archam- 
beault  ran  the  matcher,  and  one  Sylvester 
operated  the  stripper.  The  decedent  had  run 
a  matcher  in  another  mill  from  October, 
1901,  to  March,  1902,  and  for  the  defendants 
from  about  April  1  to  June  14,  1902.  While 
thus  employed  by  the  defendants,  he  im- 
proved every  opportunity  to  learn  to  mn  the 
shipper,  and  had  operated  It  for  a  few  min- 
utes on  10  or  12  occasions  during  temporary 
absences  of  Sylvester.     Learning  that  Syl- 

f  1.  See  Uaater  and  Servant,  vol.  34,  Cent.  Dig.  |  MK. 
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vefster  waa  to  be  absent  for  d  few  days,  'the 
-decedent  applied  for  tbe  Job  of  running  the 
stripper  during  the  time,  and  said,  in  reply 
to  an  Inquiry,  that  be  thought  he  conld  op- 
erate It  Tbe  defendants'  foreman  consent- 
ed, and,  by  Ms  direction,  Sylvestei;  told  the 
dec^ent  to. stand  one  side  of  the  saw  while 
.running  it,  to  poke  the  edgings  away  with 
a  atidt.  when  any  were  collected  on  the  table, 
and  to  go  easy  when  he  was  at  work  upon 
cross-grained  limiber,  as  a  different  course 
■would  stop  the  saw.  No  other  Instructions 
.were  given.  The  decedent  ran  tbe  stripper 
for.  a  day  and  a  half  without  tronblet  and 
.apparently  In  a  proper  manner.  Just  before 
Ids  injury,  he  was  observed  operating  the 
machine  in  the  customary  way,  and  the  next 
moment  he  was  seen  about  four  feet  from  it. 
with  both  bands  pressed  upon  his  abdomen. 
In  response  to  an  Immediate  inquliy,  be  said 
■that  a  piece  of  edging  had  been  thrown  from 
.the  saw  and  had  penetrated  bis  bowels.  He 
died  from  his  injury  two  days  later.  If 
edging^  were  allowed  to  accumulate  on  the 
bench,  there  was  danger  that  they  would  be 
caught  by  the  saw  and  be  thrown  back  with 
great  force  against  the  operator.  They  were 
often  thrown  back,  and  tbe  way  .to  aVoid  be- 
ing struck  by  them  was  to  stand  at  one  side 
of  the  saw. 

Hamblett  A  Spring  and  Doyle  &  Lnder, 
■for  plaintiff.  Oliver  B.  Branch  and  Ivory  0. 
Baton,  for  defendants. 

WALKEB,  J.  Tbe  sole  contention  of  tbe 
.plaintiff  Is  that  it  was  competent  for  the  jury 
to  find  that  tbe  defendants  were  negligent  in 
not  instructing  Archambeault  that  edgings 
".coming  in  contact  with  the  saw  teieth  in 
their  swift  upward  movement  would  be  hurl- 
,ed  backward  with  great  force  in  the  direc- 
tion of  the  operator.  SUnce  the.  boy  was 
struck  by  an  edging  thrown  in  the  way  de- 
Iscribed,  it  is  argued  that  the  defendants* 
omission  to  give  him  instructions  as  to  the 
danger  be  incurred,  so  that  he  conld  appre- 
ciate the  same,  was  the  proximate  cause 
of  tbe  injury.  If  it  were  conceded  that  be 
did  not  have,  or  could  not  reasonably  be 
expected  to  have  bad,  knowledge  that  edg- 
ings might  be  caught  by  tbe  saw  and  burled 
backward,  the  plaintiffs  position  might  be 
sonnd.  Upon  this  theory,  it  might  not  be 
important  to  ascertain  whether .  the  edging 
that  struck  Archambeault  was  caught  by 
'the  saw  from  edgings  allowed  to  accumulate 
on  tbe  bench,  or  whether  it  came  in  contact 
with  the  saw  in  some  other  way,  while  he 
was  engaged  in  operating  the  machine.  It 
might  be  said  that  as  to  him  the  danger  was 
a  concealed  one,  which  tbe  defendants  ought 
to  have  disclosed  to  him. 

But  it  is  unnecessary  to  argue  the  proposi- 
tion that  tbe  defendants  were  under  no  ob- 
ligation to  inform  the  deceased  of  dangers 
of  which  he  had  adequate  knowledge.  The 
question,    therefore,   is   whether,   upon    the 


plaintUFs  evidence,  tbe  Jury  were  Justified  in 
finding  that  Archambeault  did  not  know  that 
edgings,  when  caught  by  the  saw,  were  1*' 
ble  to  be  thrown  over  It,  and  to  hit  hiifi 
while  operating  the  machine.  It  Is  evident 
that  he  was  not  Ignorant  of  the  general  op- 
eration of 'the  matching  and  stripping  ma- 
chine. Although  less  than  sixteen  years  old, 
he  bad  run  a  matcher  in  another  shop  for 
about  four  months,  and  in  the  defendants' 
shop  for  two  months  and  a  half.  During 
this  time  he  had  dally  seen  the  stripper  in 
opemtlon  at  his  side,  and  on  several  occa- 
sions bad  nin  the  stripper  for  a  few  minutes 
at  a  tbne.  He  was  a  bright,  intelligent  boy, 
and,  for  a  day  and  a  half  after  he  went  to 
wortc  on  tbe  stripper,  he  bad  no  difficulty 
with  the  machine,  and  did  his  work  well.  In 
addition  to  the  information  he  thus  obtained 
from  practical  experience  and  observatien, 
be  was  Instructed  by  a  competent  agent  of 
the  defendants  not  to  stand  in  front  of  the 
saw,  but  at  one  side  of  it,  and,  when  edgings 
collected  on  the  saw  table,  to  poke  them 
away  with  a  stick,  and  not  wltb  bis  band. 
The  cajse  also  discloses  the  fact  tliat,  in  doing 
this  kind  of  work,  it  very  often  happens  that 
edgings  fly  back  from  the  saw.  In  view  of 
his  experience  and  intelligence,  and  of  the 
.Obviously  freqnent  occurrences  of  that  char- 
acter, which  common  knowledge,  as  well  as 
tbe  reported  fact,  confirms,  it  is  h^hly  Im- 
probable, In  the  absence  of  posltiye  evidence, 
that  he  was  ignorant  of  the  special  danger  he 
Incurred  at  the  time  when  be  received  his 
injury.  It  is  Inconceivable  that  be  was  ig- 
norant that  edgings  might  be  thrown  towartf 
blm,  and  that,  if  he  happened  to  be  within 
tbdr  ranges  he  would  be  hit  by  them,  and 
perbapB  Injured.  Reasonable  men  could  nqt 
find  from  the  evidence  that  he  was  Ignorant 
of  the  operation  of  the  physical  forces  which 
resulted  in  bis  fatal  Injury. 

Hanson  t.  Company,  162  Mass.  187,  38  N. 
B.  863,  cited  by  the  plaintiff,  is  not  In  point, 
for  tbe  plaintiff  in  that  case  testified  that  be 
did  not  know  of  this  special  danger, connect- 
ed with  the  operation  of  a .  circular  saw. 
Moreover,  It  Is  :SaId  in  Tenanty  v.  Company, 
170  Mass.  323,  325,  49  N.  E.  654,  that  "tbe 
doctrine  of  that  case  is  not  to  be  extended." 

The  defendants'  motion  for  a  vesdict 
should  tiave  been  granted.  Exception  sus- 
tained.   All  concurred. 


(n  N.  H.  586) 

ELWEIiL  T.  BOPEB  et  aL 

(Supreme  Court  of  New  Hampshire.    HiIl8boi>- 

oogb.     June  7,  1904.) 

BSCLTES   or  OECKDENTS  —  OIAIKS — BBBVIOES— 

XVIOENCE— COMFETKNOT — QUBBTION  TO 

JUBT— SDTFICIENCT  OF  XVIDERCS. 

1.  Where  the  compensation  to  be  paid  for 
services  Is  not  specified  in  the  contract,  the 
law  implies  that  the  promisor  shall  pay  what 
the  services  are  reasonably  worth. 

2.  On\  proceedings  to  recover  from  the  estate 
of  a  decedent  for  extra  services  rendered  by  a 
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domestic  servant,  evidence  that,  after  the  plain- 
tiff left  the  employ  of  the  decedent,  the  latter 
said  she  intenwd  to  give  the  plaintiff  some- 
thing more  if  she  had  stayed  through  the  do- 
cedent's  lifetime,  being  hearsay,  was  properly 
excluded. 

3.  Evidence  th&t  the  decedent  wore  sillc  tea 
gowns  and  dresses  that  required  a  great  deal 
of  laundering  had  a  tendency  to  prove  the  char- 
acter and  extent  of  the  services  rendered  by  the 
plaintiff,  and  was  competent 

4.  On  proceedings  to  recover  from  testatrix's 
estate  for  extra  services  rendered  by  a  domestic 
servant,  entries  in  the  diaries  of  testatrix's  de- 
ceased husband  showing  payments  to  plaintiff 
were  immaterial;  U  not  being  claimed  that  she 
hiad  been  paid  more  than  she  waa  •ntitled  to  for 
her  regular  services. 

5.  Notwithstanding  the  regular  employment 
of  a  domestic  servant  in  a  household,  the  wife 
might  employ  her  to  perform  extra  services,  and 
tund  lierself  to  pay  for  them. 

6.  It  is  no  ground  of  exception  because  the 
court,  in  charging  the  jury,  departed  from  the 
forms  of  exi>ression  employed  in  reqnests,  where 
they  were  given  in  substance. 

7.  It  is  a  matter  within  the  discretion  of  the 
court  whether  special  questions  shall  be  snb- 
nritted  to  the  jury. 

8.  An  exception  to  the  denial  of  a  motion  to 
set  aside  the  verdict  as  against  the  evidence 
was  of  no  merit  where  there  was  some  evidence. 

9.  Failure  to  raise  a  question  as  to  the  suf- 
ficiency of  the  ervidence  to  warrant  •  verdiot 
for  plaintiff  before  the  evidence  waa  closed 
amounted  to  a  waiver  of  the  objection. 

Tranaferred  from  Snperlcnr  Court;  PeaslM, 
Judge. 

Proceeding  by  Oarrle  A.  Btwell  against 
Cbarle«  Roper  and  another,  as  ezecutoiv  of 
the  eETtate  of  Blinira  D.  Wfaittemore,  deeeaa- 
ed,  to  collect  a  claim  from  the  eatate  of  tes- 
tatrix. Vfer^ct  for  pialntifl,  and  cause  traas- 
ferred  on  defendants'  exceptions.  lEixcep- 
tions  overrdled. 

Bumham,  Brown,  Jones  ft  Warren,  for 
plaintiff.  Harry  B.  Loveren  and  Oliver  XL 
Branch,  for  defendants. 

CHASE,  3.  1.  The  alleged  promise  of  the 
testatrix  was  that  the  plaintiff  should  be 
fnlly  paid  In  the  end  for  the  extra  services. 
The  price  for  these  services  was  not  agreed 
upon.  In  such  case  the  law  implies  that  the 
promisor  shall  pay  what  the  services  are 
rcBsonahly  worth.  The  plaintiffs  spedflea- 
tlon  sufttclently  sets  forth  the  contact.  This 
point  was  covered  by  the  former  decision, 
as  also  was  that  relating  to  the  statute  of 
llraltfttlons.  Elwell  v.  Boper,  72  N.  H.  254, 
66  Atl.  342. 

2.  The  evidence  offered  by  the  defendants, 
that,  after  the  plaintiff  left  the  employ  of 
the  testatrix,  the  latter  said  she  intended  to 
give  the  plaintiff  something  more  If  she  bad 
fltayM  through  the  testatrix's  lifetime,  being 
hearsay,  was  properly  excluded. 

S.  The  evidence  that  the  testatrix  wore 
silk  tea  gowns  and  dresses  that  required  a 
gre^t  deal  of  laundering  had  a  tendency  to 
prove  the  character  and  extent  of  the  serv- 
ices rendered  by  the  plaintiff,  and  was 
competent 

^  7.  See  THal,  vol.  4$,  Cent  Dig.  {  824. 


4.  It  does  not  appear  that  the  entries  ap- 
on  the  dinries  of  the  deceased  husband  of 
the  testatrix  showing  payments  to  the  plain- 
tiff, offered  by  the  defendants.  Were  compe- 
tent evidence.  This  action  Is  brooght  to 
'recover  compensation  for  extra  services  ren- 
dered nnder  an  independent  contract,  by 
which  the  testatrix  employed  the  plaintiff, 
and  promised  to  pay  her  for  such  serviceSL 
According  to  the  tlieory  of  the  action,  the 
plaintiff  had  two  contracts,  which  were  in- 
dependent of  each  other— one  by  which  she 
rendered  the  services  of  an  ordinary  domes- 
tic In  the  family  of  the  testatrix  and  her  hus- 
band; and  the  other  the  one  in  suit.  She 
admitted  that  she  had  been  paid  in  fall  for 
bet  A^PvicM  as  a  domestic.  Evidence  that 
she  was'  employed  to  render  such  services 
by  the  husband,  and  was  paid  by  him,  wonld 
b«  wholly  Immaterial  as  to  the  issue  in  this 
action.  It  is  not  suggested  that  the  evidence 
tended  to  prove  that  he  paid  her  more  than 
she.  would  be  entitled  to  for  such  services. 
Notwithstanding  such  employment  and  pay- 
ment, the  testatrix  might  employ  the  plaintiff 
to  perform  extra  services,  and  legally  bind 
herself  and  her  estate  to  pay  for  them.  Pay- 
ments by  the  husband  to  the  plaintiff  wonld 
have  no  logical  tendency  to  prove  that  the 
cont/act  alleged  In  this  action  was  not  made, 
nor  that  the  contract  had  been  fulfliled,  an- 
ises there  was  also  evidence  tending  to  show 
that  the  payments  were  made  on  account  of 
the  testatrix,  and  there  was  no  such  evidence, 
80  far  as  appears. 

B.  Although  the  charge  to  the  Jury  was  not 
In  the  words  of  the  defendants'  request.  It 
clearly  and  succinctly  stated  all  the  propo- 
sitions of  the  request  that  were  material  to 
the  case.  The  defendants  have  no  ground 
of  exception  because  their  forms  of  expres- 
sion were  not  used.  Walker  v.  Railroad,  71 
N.  H.  271,  61  AtL  818. 

6.  It  was  a  blatter  within  the  discretion 
of  the  court  whether  special  questions  should 
be  submitted  to  the  jury,  and  there  was  no 
error  of  law  In  the  denial  of  the  defendants' 
motion  for  a  submission  of  such  questions. 
Richardson  v.  Weare,  62  N.  H.  80. 

7.  The  defendants  say  there  was  no  evi- 
dence as  to  what  the  extra  services  were, 
and  as  to  what  they  were  worth.  Presum- 
ably, this  position  Is  taken  under  the  excep- 
tion to  the  denial  of  their  motion  to  set  aside 
the  verdict  as  against  the  evidence,  since 
there  Is  no  other  exception  that  covers  it 
The  evidence  relating  to  the  nature  and  ex- 
tent of  the  services  was  substantially  the 
same  as  at  the  former  trial  (see  72  N.  H. 
255,  56  Atl.  342);  and,  while  there  was  no 
direct  evidence  of  what  the  extra  services 
themselves  were  worth,  there  was  evidence 
that  the  wages  of  girls  of  the  plaintiff's  ca- 
pacity for  doing  general  housework  were 
$3.50  to  $4.50  a  week,  and  that  the  plain- 
tiffs entire  services  were  worth  more  than 
$4.50  a  week.  There  being  some  evidence 
upon  the  points  referred  to,  the  defeudAnts' 
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exception  raises  no  question  of  law.  Pitman 
V.  Mauran,  89  N.  H.  230,  40  Atl.  392;  WHbttr 
v.  Berry,  71  N.  H.  619,  51  AH.  904.  More- 
oreT,  the  question  wlietber  the  erldence  was 
sufficient  to  Warrant  a  v*i^ct  in  favor  <W  the 
plaintiff  Bhonld  have  been  EDlsed  before  the 
erldenee  was  closed,  so  tHat  the  plaintiff 
might  have  an  opportunity  to  supply  the  de- 
ficiency, if  she  saw  fit  and  was  able  to  do  so. 
Tbe  defendants'  failare  to  thus  raise  the 
gnesFtlon  was  a  waiver  of  their  objection  on 
account  of  insufficiency.  Baldwin  y.  Went- 
worth,  67  N.  H.  408,  36  Atl.  866;  Iiane  T. 
Hill.  68  N.  H.  2t6,  44  At!.  393,  78  Am.  St. 
R^.  691.  These  remark*  also  apply  to  the 
point  that  tbere  was  no  eTidenoe  from  which 
the  Jury  could  properly  find  that  there  was 
not  a  settlement  between  the  plaintiff  and 
tlM  testatrix  after  the  plaintiff  left  the  em- 
ployment. See  72  N.  H.  256,  50  Atl.  34S, 
rabdlTMon  S,  of  the  opinion. 
Bxcepttons  overruled.    AH  concurred. 


(71  N.  H.  IM) 

KNOWLTON  T.  TOWN  OF  NEW  BOSTON. 

(Sapreme   Conrt  of   New   Hompahire.     HUls- 

boroagb.    Jane  7,  1901.) 
MomcrPAL   coapoRATioira— Fowcxd'-ncFr.o'r- 

KENT  OF  WATCHKAR— BXATtrne— 
VOTE— CO  N8TBUCTI0R. 

1.  Under  Pub.  St  1901,  c  240,  I  8,  providtog 
that  the  selectmen,  being  authorized  by  vote  of 
the  town,  may  appoint  night  watchmen,  where 
a  town  voted  to  raise  and  appropriate  |150  to 
help  pay  a  watchmasL  it  is  Immaterial  to  the 
validity  of  the  vote  whether  there  was  any  ex- 
isting authorization  of  the  town  for  (he  ap- 
pointment of  a  watchman. 

2.  The  fact  that  the  vatc  was  "to  help  pay  a 
watchman"  makes  it  no  ieas  valid  than  had  tlie 
vote  l)€en  "to  pay  a  watchman. 

8.  The  eftect  of  the  vote  was  to  authorize  the 
selectmen  to  employ  a  watchman  at  an  annual 
expense  not  exceeding  9160. 

Transferred  from  Superior  Court;  Wal- 
lace, C  J. 

Petition  by  Thomas  0.  Knowlton  against 
the  town  of  New  Boston  for  an  abatement  of 
taxes.    Petition  dismissed. 

At  a  legal  town  meeting  held  in  March, 
1901,  and  under  a  proper  article  In  the  waJ^ 
rant,  the  defendant  town  voted  to  raise  the 
aom  of  $150  "to  .help  pay  a  watchman  toe 
the  Tillage."  The  plaintiff  waa  present  at 
the  meeting  and  pretested  against  this  ac- 
tion. The  money  thus  raised  was  included 
in  the  assessment  for  that  year.  The  plain- 
tiff was  a  resident  in  the  town,  and  paid 
the  taxes  assessed  against  him  under  pn>- 
test 

Thomas  O.  Knowiton,  pro  se.  Taggard, 
Tattle,  BotTonghs  ft  Wyman,  for  defendant 

WALKER,  J.  At  the  regular  town  meet- 
teg  W  March,  1901,  and  in  literal  pursuance 
of  the  warrant,  the  town  Voted  "to  raise  and 
appropriate  the  sum  of  |150  to  help  p«^y  a 
watchman   for  the  village."     The  plaintiff 


claims  that  this  rote  was  void,  and  that  no 
authority  existed  for  including  in  the  as- 
sessment any  amount  for  that  purpose.  The 
question  i»  simply  one  of  corporate  power 
to  raise  money  to  pay  for  the  services  of  a 
watchman.  It  is  immaterial  how  the  mou^ 
was  In  fact  expended,  or  whether  a  watch- 
man was  legally  employed.  In .  section  8, 
a  249,  Pub.  St  1001,,  it  is  provided  that  "the 
selectmen,  being  authorized  by  vote  of  the 
town,  may  appoint  night  watchmen."  Wheth- 
er there  was  any  existing  authorisation  «f 
the  defendant  town  for  the  appointment  «f 
watchmen  is  not  disclosed  by  the  case;  but, 
bowerer  that  may  be,  the  action  of  the  town 
appropriating  money  for  that  purpose  pr^ 
snppeses,  and  most  be  held  to  be  a  aufflcleat 
recognition  of,  authority  oonferred  upon  the 
selectmen  to  appoint  one  or  more  watchmen. 
If  it  had  not  been  the  sense  of  the  voters 
that  the  selectmen  should  have  that  power. 
It  Is  tnconcelvable  why  they  voted  the  ap- 
propriation. It  is  not  to  be  presumed  that 
they  Intended  to  pass  a  foolish  and  entirely 
Impracticable  vote.  As  th6re  is  no  appareiit 
reason  why  authority  to  appoint  a  watch- 
tnan  may  not  be  included  In  a  vote  appri>- 
prlating  money  to  pay  for  the  services  of 
such  an  official,  and  as  such  an  appropria- 
tion would  be  meaningless  In  the  absenoe 
of  such  an  authorization,  it  cannot  be  doubt- 
ed that  tiie  vote  of  the  town  accomplished 
both  objects.  It  follows  that  the  vote  ap- 
propriating mmiey  to  pay  for  the  services  of 
a  watchman  was  legal.  The  fact  that  the 
vote  was  "to  help  pay  a  Watchman"  Is  no 
lees  valid  than  if  it  had  been  "to  pay  a  watch- 
man." The  effect  of  the  vote  was  that  the 
selectmen  were  authorized  to  employ  a  watch- 
man at  an  annual  expense  not  exceeding  $150. 
The  petition  should  be  dismissed.  This  re- 
sult renders  it  unnecessary  to  decide  whether 
the  petition  was  seasonably  filed.  Pub.  St 
1901,  c  59,  i  11. 
Case  discharged.    AH  ooncnnfed. 


(72  N.  B.  m) 
TOWN  OP  CANAAN  v.  AVERT. 
!  (SoipreiBe  Oourt  of  New  Hampshire.    Giafton. 
j  Jane  7,  1904.) 

I       ■VIOBHCK— FBBSUICTIONS— USOITIMAOr  tfW 
I  CHILOBEN— aXBUTTAI.. 

I  1.  All  children  begotten  wbile  their  parents 
I  are  living  together  as  man  and  wife  are  pre- 
j  Bumed  to  l>e  legitimate,  and  this  presumption 
:  cannot  }>e  rebutted  by  showing  tliat  ttie  wife 
was  guilty  of  adultery  during  the  period  of 
i  gestation. 

I  Transferred  from  Superior  Court;  Stone, 

I  Judge. 

i  Action  by  the  town  of  Canaan  against  V. 

j  P.  Avery  to  recover  for  aid  furnished  to  the 

;  defendant's  minor  son.    The  defendant,  who 

j  lived  with  his  wife  for  two  months  after  the 

I  child  was  begotten,  offered  to  show  that  his 

I  wife  was  guilty  of  adxiltery  during  the  per- 

I      f  L  Sm  Bastard!,  voL  6,  Cent  Dig.  H  4.  S. 
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lod  of  geBtatton.  The  evidence  was  exdad- 
ed,  and  the  defendant  excepted.  Exceptions 
overruled. 

Frank  B.  Clarke  and  George  W.  Stone,  for 
pta<-itlff.    Samuel  B.  Page,  for  defendant. 

TOUNO,  J.  The  fact  the  defendant  offer- 
ed to  show  was  collateral  to  the  Issue,  and  Its 
ezclualon  raises  no  question  of  law.  Ail 
children  begotten  while  their  parents  are  liv- 
ing together  as  man  and  wife  are  presumed 
to  be  legitimate,  and  this  presumption  can- 
'  not  be  rebutted  by  showing  that  the  wife 
was  guilty  of  adultly  during  the  iierlod  of 
gestation.  Parker  v.  Way,  15  N.  H.  46; 
Hemmenway  v.  Towner,  1  Allen,  209;  Gross 
T.  Cross,  3  Paige,  139,  23  Am.  Dec.  T78;  Rex 
T.  Luffe,  8  Bast,  193. 

Eixception  overruled.    All  concurred. 


<nN.  H.  t68) 

PARRBNT  V.  LITTLB  et  aL 
(Supreme   Court  of  New  Hampshire.     Merri- 
mack.    June  7,  1901.) 

INTOXICATIRO  LIQUOBS— OANOEIXA.TION  OF  LI- 
CENSE—PBOSBCnTION  FOB  VIOLATION  OF  LAW 
— ACQTTITTAI/— BECOVEBT   OF  LICENSE   MONET. 

1.  Laws  1903,  p.  88,  c.  95,  fil  14,  15,  author- 
iae  the  board  of  license  commissioners  to  re- 
voke and  cancel  a  license  if  the  licensee  sell  to 

'  an  intoxicated  person.  Section  8,  «1.  9  (page 
86),  provides  for  a  return  of  the  money  deposit- 
ed if  an  application  for  a  license  is  denied ;  and 
section  13  provides  for  a  rebate  where  the  li- 
censee has  died,  and  by  section  12  (page  87)  a 
licensee  may  sell  his  licenae,  but  there  is  no 
provision  authorizing  him  to  surrender  It  and 
receive  any  of  the  fee.  Held,  that  where  the 
board  revoked  and  canceled  a  license  on  the 
ground  that  the  licensee  had  sold  to  an  intoxi- 
cated person,  and  he  was  subsequently  indicted 
for  such  sales,  but  acquitted,  he  was  not  en- 
titled to  recover  any  part  of  the  license  fee. 

2.  Lews  1803,  pp.  89,  90,  92,  c;  96,  K  19,  21, 
28,  provide  that  one  violating  the  liquor  law 
may  be  subjected  to  the  penalty  of  having  his 
license  forfeited;  and  section  14  (page  88}  au- 
thorizes the  board  of  license  commissioners  to 
revoke  and  cancel  a  license  for  a  violation  of 
the  law.  Held,  that  the  provisions  are  not  in- 
consistent, since  a  licensee  may  be  brought  be- 
fore the  court  and  punished  in  cases  where 
there  has  been  bo  revocation  of  the  license. 

Transferred  fronr  Superior  Court;  Otaam- 
berlin.  Judge. 

Action  by  Louis  A.  Parrent  against  Cyrus 
H.  Little  and  others  as  license  commlssioa- 
ers.  Case  transferred  on  agreed  incta.  3u6g- 
ment  for  defendants. 

June  e,  1903,  the  plaintiff  paid  the  defend- 
ants, who  constitute  the  state  board  of  li- 
cense commissioners,  the  fee  for  a  second- 
class  license  expiring  May  1,  1904,  authoriz- 
ing him  to  sell  Intoxicating  liquors  under  the 
provisions  of  chapter  95,  p.  81,  Laws  1903. 
October  0,  1903,  the  board,  after  notice  and 
hearing,  revoked  and  canceled  the  license, 
because  they  found  that  the  plaintiff  unlaw- 
fully sold  Intoxicating  liquor  to  intoxicated 
persona.    The  plaintiff  was  subsequently  In- 


dicted for  the  sales,  and  upon  trials  hy  Jury 
was  found  not  guilty.  If  he  Is  entitled  to  re- 
cover part  of  the  sum  paid  for  the  license, 
he  is  to  have  Judgment  for  $455.16;  other- 
wise the  defendants  are  to  have  Judgment. 

Frederic  T.  Woodman  and  Uartln  tc  Howe, 
for  plaintlfl.    Bdwln  O.  Eastman,  Atty.  Gen., 

for  defendants. 

CHASE,  J.  The  dedalon  In  the  recent  case 
of  Sargent  ▼.  Little,  72  N.  H.  555.  58  AU.  44, 
Is  decisive  ol  this  case.  There  are  also  rea- 
sons peculiar  to  the  case  which  lead  to  the 
same  result  The  statute  authorized  the 
board  of  license  commissioners  to  revoke  and 
cancel  the  plaintiff's  license  for  the  cause 
stated  in  the  record.  Laws  1903,  p.  88,  c.  95, 
H  14,  15.  It  contains  no  provi^on  eutltlUig 
the  plaintiff  to  recover  of  the  board  a  por- 
tion of  the  fee  paid  for  the  license.  The  ab- 
sence of  such  provision  la  significant,  espe- 
cially when  It  Is  considered  that  the  act  pro- 
vides for  a  return  of  the  money  deposited  hy 
the  applicant  for  a  license  If  his  application 
i>  denied  (section  8,  cl.  9),  and  for  a  rebate 
of  a  portion  of  the  license  fee  upon  the  sur- 
render of  a  license  when  the  licensee  has 
died  (section  IS).  These  provisions  show 
that  the  subjects  of  repayment  and  rebate 
of  license  fees  were  In  the  minds  of  the  leg- 
islators. They  and  other  provisions  also  dis- 
close a  purpose  to  fully  and  definitely  express 
in  the  act  the  legislative  intent  If  anything 
were  to  be  left  to  Implication,  it  would  seem 
that  the  repayment  of  the  deposit  upon  the 
denial  of  an  application  for  a  license  would 
be.  Yet  this  Is  expressly  provided  for.  In 
view  of  these  facts,  the  absence  of  a  definite 
provision  for  the  repayment  of  a  portion  of 
the  license  fee  in  a  case  of  this  kind  is 
weighty  evidence  that  It  was  not  intended 
there  should  be  such  repayment 

Licenses  run  from  the  date  of  their  Issue 
to  the  Ist  day  of  the  following  May.  Laws 
1903,  p.  83,  c  95,  I  6.  A  licensee  may  sell 
and  assign  his  license  with  the  consent  of 
the  board  (section  12);  but  there  Is  no  pro- 
vision which  authorizes  him:  to  surrender  it 
before  Its  expiration,  and  demand  the  return 
of  a  proportionate  part  of  the  license  fee.  A 
person  taking  out  a  licenae  assumes  the  risk 
of  the  continuance  of  his  purpose  and  ability 
to  use  it  until  the  end  of  its  term.  Tba% 
would  be  a  singular  Inconsistency  in  the  law 
If  It  allowed  a  licensee  whose  license  Is  re- 
voked for  his  misconduct  to  recover  back  a 
portion  of  the  fee,  end  did  not  allow  such 
recovery  by  one  who  voluntarily  ceased  to 
use  his  license,  and  who  had  fully  complied 
with  the  provisions  of  the  law.  It  Is  hardly 
conceivable  that  the  Legislature  would  Intro- 
duce such  an  unreasonable  discrimination  In- 
to the  statute.  On  the  other  hand,  it  i»  rea- 
sonably certain  that  the  Intent  was  that  the 
licensee  should  assume  the  risk  of  a  revoca- 
tion of  his  liceuse  for  cause,  as  well  as  the 
risk  of  the  continuance  of  his  purpose  and 
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ability  to  oae  it  li  effect,  if  not  In  express 
terms,  the  license  contains  a  condition  that 
it  may  be  revoked  and  canceled  by  tlie  board 
of  license  commissioners  for  the  caoses  speci- 
fied in  the  act  .  The  plaintiff,  in  accepting 
hla  license,  necessarily  agreed  to  the  condi- 
tion. 

The  defendants  have  not  attempted  to  for- 
feit the  plaintiff's  license,  or  the  license  fee 
paid  by  him,  or  to  pinnlsh  the  plaintiff  in  any 
way.  They  have  simply  revoked  and  can- 
celed his  license.  As  above  suggested,  the 
plaintiff,  npon  accepting  the  license,  implied- 
ly agreed  tibat  the  defendants  might  revoke' 
and  cancel  it  npon  the  happening  of  certain 
contingoicies;  end  the  defendants,  having 
found  that  one  of  the  contingencies  has 
happened,  have  enforced  the  contract  The 
plaintiff's  inability  to  recover  a  portion  of 
the  license  fee  results  from  this  enforcment, 
and  not  from  the  Imposition  of  a  penalty. 
The  statute  intrusts  the  Imposition  of  penal- 
ties for  violations  of  its  provisions  to  the  or- 
dinary courts  of  law.  The  board  <^  license 
commissioners  and  the  courts  act  upon  the 
subject-matters  within  their  respective  juris- 
dictions independently  of  each  other.  The 
rtiles  of  law  governing  their  findings  of  fact ' 
are  different  Th6  board  of  license  commis- 
sioners may  revoke  a  license  when,  upon  a 
consideration  of  the  evidence,  It  appears  to 
them  more  probable  tlian  otherwise  that  a 
legal  cause  for  revocation  exists;  while  a  jury 
cannot  properly  find  a  person  guilty  of  an 
offense  imder  the  statute  unless  they  are  sat- 
isfied of  his  guilt  beyond  a  reasonable  doubt 
As  a  consequence  of  this  difference,  the  find- 
ings of  the  two  tribunals  may  be  conflicting, 
as  they  are  in  this  case;  but  the  finding  of 
one  tribunal  does  not  govern  or  affect  the 
action  of  the  other.  The  defendants'  order 
revoking  and  canceling  the  plalntifTs  license 
remains  in  force,  notwithstanding  the  Juries' 
verdicts  that  he  Was  not  guilty  of  the  offenses 
for  which  the  defendants  revoked  his  license. 

A  portion  of  the  penalty  prescribed  for 
violations  of  the  statute  is  a  forfeiture  of  the 
Ucense.  Laws  1903,  pp.  89,  90,  92,  c.  95,  i9 
19,  21,  28.  The  plaintiff  says  there  is  an  in- 
consistency between  these  provisions  and  sec- 
tion 14,  under  which  the  defendants  acted. 
It  is  true  that  a  license  which  has  been  re- 
voked and  canceled  cannot  be  forfeited.  If 
the  plaintiff  had  been  adjudged  guilty  upon 
the  indictments,  there  would  have  been  no  li- 
cense to  forfeit  But  cases  may  arise  in 
which  the  board  of  license  commissioners 
have  not  revoked  the  license.  They  may  be 
brought  before  the  court  in  the  first  Instance 
for  the  punishment  of  the  offender.  '  The  pro- 
vision for  a  forfeiture  of  the  license  was  evl- 
dentiy  designed  for  such  cases.  The  author- 
ities upon  which  the  plaintiff  relies  to  sup- 
pent  bis  position  were  cases  in  which  the 
revocation  of  the  licenses  resulted  from 
changes  in  the  law,  and  not  from  the  fault 
of    licensees.    Sharp    r.    Carthage,   48    Mo. 


App.  26;  Pearson  v.  Seattie,  14  Wash.  438, 
44  Pac.  884;  I^ydick  v.  Kom»,  15  Neb.  600, 
20  N.  W.  26;  Chamberlln  v.  Tecumseb,  43 
Neb.  221,  61  N.  W.  632;  School  District  v. 
Thompson,  61  Neb.  857,  71  N.  W.  7i28.  The 
last  two  cases  were  decided  upon  the  author- 
ity of  Lydlck  v.  Komer,  and  in  Chamberlln 
y.  Tecumseh  the  court  express  doubt  as  to 
the  s(>undness  of  the  doctrine.  The  cases,  if 
sound,  cannot  fairly  be  regarded  as  authori- 
ties in  this  case,  in  which  the  revocation  of 
the  license  arose  from  the  plaintiff's  mlscon'- 
duct  The  case  of  McQlnnis  v.  Medway,  176 
Mass.  67,  57  N.  B.  210,  very  closely  resem- 
bles the  present  case  In  all  particulars  and 
fully  sustains  the  defendants'  position. 

In  accordance  with  the  terms  of  the  case 
there  should  be  judgment  for  the  defendants. 
All  concurred. 


(n  N.  H.S6») 

COOK  et  at.  t.  LBB. 
(Supreme  Court  of  New   Hampshiia,     Merri- 
mack.   Jane  7,  1904.) 

TBA.UDOI,ENT  CONVBTANCIS— WHO  ICAT  AVOID— 

,  CBEDPTOKS— MABITAL  BIGHTS  OV  WIFE — H£IBS 
— QUESTION    OF   FACT— DEEDS — DEUVEBT. 

1.  Since  St.  13  Eliz.  c.  6,  provides,  In  sub- 
stance, that  a  fraudulent  conveyance  is  voidable 
by  those  who  are  injui«d  br  it  the- only  persons 
who  can  avoid  a  fraudulent  conveyance  are 
those  who  might  take  the  property  from  the 
grantor  or  from  Ills  heirs  If  no  conveyance 
had  been  made. 

2.  A  conveyance  tainted  with  actual  fraud 
may  be  avoided  not  only  by  those  whose  claims 
were  in  existence  at  the  time  the  conveyance 
was  made,  but  also  by  those  whose  claims  ac- 
crued  thereafter. 

3.  A  widow  may  avoid  a  conveyance  by  the 
husband  to  defeat  her  marital  rights. 

4.  A  woman  who  had  obtained  a  judgment  for 
breach  of  marriage  promise  sued  in  equity  to. 
uncover  realty  conveyed  by  the  debtor,  but 
on  his  promise  to  procure  a  reconveyance,  so 
that  her  marital  rights  and  their  child's  rights 
as  heir  would  attach,  she  discontinued  the  suit 
and  married  him.  He  failed  to  procure  a  recon- 
veyance, and  on  his  death  she  sued  to  avoid  the 
conveyance.  Held,  that  her  knowledge  of  the 
conveyance  did  not,  as  a  matter  of  law,  estop 
her. 

5.  The  widow  havinc  withdrawn  her  first  eq- 
uity suit  without  a  jnagment  on  the  merits,  tiie 
validity  of  the  conveyance  was  not  rea  adju- 
dicata. 

6.  A  guardian  of  a  minor  may  not  sue  on  the 
strength  of  the  ward's  heirship  to  set  aside 
as  fraudulent  a  conveyance  by  the  ancestor. 

7.  If  a  person  intends  to  give  his  property  to 
another,  and  makes  a  deed  in  pursuance  of  that 
intention,  the  deed  is  delivered  whenever  it 
comes  into  the  possession  of  the  donee  and  is 
accepted  by  him. 

8.  A  woman  who  had  obtained  a  judgment 
for  breach  of  marriage  promise  sued  in  equity 
to  uncover  realty  conveyed  by  the  debtor,  but, 
on  his  promise  to  procure  a  reconveyance,  so 
that  her  marital  rights  and  the  rights  of  their 
child  as  heir  would  attach,  she  discontinued  the 
suit  and  married  him.  He  failed  to  procure  a 
reconveyance,  and  on  his  death  she  and  the  ad- 
ministrator and  the  guardian  of  her  child  sued 
to  avoid  the  deed,  and  decree  was  rendered  for 
her  and  the  administrator.    Bel4,  that  it  was  not 
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error  to  refuse  motioM  to  relnstfite  tht  widow 
aa  a  Judgment  creditor,  and  to  assess  the  dam- 
ages to  the  ward's  estate  through  the  failure  of 
tfie  pan  tor  to  keep  his  agreement. 

Transferred  fron  Superior  Oonrt;  Peaalee, 
Judge. 

Suit  by  the  administrator  and  widow  of 
John  J.  Lee  and  the  guardian  of  bia  child 
agalnet  Kate  G.  Lee  to  arold  a  fraudulent 
conveyance.  Decree  la  faT<«  of  the  widow 
and  administrator,  and  a  motion  by  ttie  wid- 
ow to  be  reinstated  as  a  judgment  creditor. 
«n4  a  motioo  by  tbe  guardian  for  an  assess- 
ment of  the  ward's  damage*,  was  denied. 
Tbe  cause  was  transferred  on  exceptions. 
Bzceptions  overmled. 

John  J.  Lee  had  a  son  by  Sarah  Stewart, 
and  bad  promised  to  marry  her,  but,  having 
made  up  his  mind  to  prevent  her  and  his  son 
from  taking  any  part  of  bis  propnty,  made  a 
voluntary  conveyance  of  bia  real  estate  to  his 
suiter  Kate,  the  defendant,  with  the  purpose 
of  defeating  Sarah's  rights  as  his  wife,  and 
his  sob's  rights  as  his  heir,  tf  he  concluded  to 
many  Sarah,  or  to  defeat  her  rights  as  a 
creditor  If  he  concluded  not  to  marry  bar. 
After  he  made  the  conveyance  he  refused  to 
marry  Sarah,  and  she  sued  for  breach  of  bis 
promise  of  marriage,  recovered  judgment,  be- 
gan a  levy,  and  brought  a  bill  in  equity  In 
aid  of  It  to  uncover  the  property  conveyed  by 
bim.  Tbe  bill  was  marlsed  for  a  hearing  at 
the  April  term,  1899.  Before  the  case  was 
reached,  John,  In  pursuance  of  bis  original 
fraudulent  purpose,  concluded  to  marry  Sa- 
rab,  if  by  so  doing  he  could  induce  her  to 
discontinue  the  equity  proceeding  and  release 
ber  judgment;  and.  In  order  to  accomplish 
this  purpose,  he  promised  that  be  would  mar- 
ry her,  and  procure  a  reconveyance  of  his 
property,  so  that  ber  rights  as  bis  wife  and 
her  son's  rights  as  his  heir  would  attach. 
Relying  on  this  promise,  Sarah  released  her 
judgment,  discontinued  the  bill  In  equity, 
and  married  bim.  John  did  not  intend  to 
Iceep  his  promise,  and  made  It  as  part  of  a 
conspiracy  with  the  defendant  and  others  to 
prevent  Sarah  and  his  son  from  receiving 
any  benefit  from  his  property.  Sarab  did 
not  know  of  tbe  conspiracy  until  after  John's 
death.  Kate  was  not  present  when  the  deed 
to  her  was  made.  John  executed  it  and  bad 
it  recorded,  and  it  was  delivered  to  her  in 
his  lifetime,  but  be  retained  possession  of  the 
property  until  he  died.  His  estate  Is  insol- 
vent. There  was  a  decree  for  the  widow 
and  the  administrator,  and  the  bill  was  dis- 
missed as  to  the  guardian,  and  tbe  defend- 
ant and  the  guardian  excepted.  After  the 
case  had  been  beard,  Sarab  moved  to  be  re- 
instated as  a  judgment  creditor,  and  the 
guardian  moved  that  tbe  damages  caused  to 
her  ward's  estate  by  John's  fallmre  to  per- 
form' the  agreement  with  Sarah  for  the 
child's  benefit  be  allowed  and  assessed  In  this 
proceeding.  Both  motions  were  denied,  sub- 
ject to  exception.     An  exception  was  also 


taken  to  the  flndlqg  that  the  deed  to  Kate 
was  delivered. 

Matthews  &  Sawyer  and  Martin  ft  Howe^ 
for  plaintiffs.  Mitchell  ft  Fostn  and  Bar- 
gent,  NUes  ft  Monrlll,  for  defendant 

YOUNG,  J.  The  statute  ,of  13  Elizabeth,  e. 
6,  provides,  in  substance,  that  a  frauduloit 
conveyance  is  voidabte  by  those  who  are  In- 
jured by  it  So  tbe  only  persons  who  can 
avoid  a  fraudulent  conveyance  are  those  who 
mitiht  take  tbe  property  from  tbe  grantor  or 
from  bis  heirs  if  no  conveyance  had  been 
madei  Esty  v.  Long,  41  N.  H.  103;  Stevens 
V.  Morse,  47  N.  H.  532;  Stewart  t.  Inglebart, 

7  GUI  ft  J.  132.  28  Am.  Pec.  202;  Bump,  Fr. 
Con.  M  432.  438,  4C1. 

A  conveyance  tainted  with  actual  fraud  aa 
to  any  persons  may  be  avoided  not  only  by 
those  ^Uose  claims  were  in  existence  at  tbe 
time  tbe  conveyance  was  made,  but  alao  by 
those  whose  claims  accrued  thereafter.  Smith 
V.  Lowell,  6  N.  H.  67;  Paul  v.  Crooks.  8  N. 
H.  288,  290;  McConlbe  T.  Sawyer,  12  N.  H. 
396;  Bohinson  v.  Holt,  88  N.  H.  557,  75  Am. 
Dec.  233;  CooUdge  t.  Melvin,  42  N.  H.  510; 
Morrison  v.  Morrison,  49  N.  H.  69;  Plaisted 
V.  Solmes,  58  N.  B.  619;  Preston  ▼.  Outter, 
64  N.  H.  461.  13  AtL  874;    Bun^  Fr.  Cen. 

8  32. 

If  a  conveyance  is  made  to  defeat  the 
rights  of  tbe  grantor's  wife  or  of  his  credit- 
ors. It  will  not  lose  Its  fraudulent  character 
as  to  any  of  them  unless  they  confirm  It,  or 
are  In  some  other  way  estopped  to  attack  it 
Bump,  Fr.  Oon.  {f  456.  If  it  Is  fraudulent  as 
to  the  creditors  of  a  deceased  person,  the  ad- 
ministrator may  maintain  a  bill  in  equity  to 
avoid  it,  as  their  representative.  If  It  Is  neces- 
sary tp  do  so  to  pay  the  debts  of  tbe  de- 
ceased. Kingsbury  v.  WUd,  3  N.  H.  30;  Br- 
erett  v.  Read,  3  N.  H.  55;  Abbott  v.  Tenney. 
18  N.  H.  109;  Leavitt-T.  Leavitt  47  N.  EL 
329.  333;  Janvrin  v.  Curtis,  6S  N.  H.  312; 
Preston  v.  Cutter,  64  N.  H.  461,  13  Atl.  874; 
Qlairk  v.  Olougb,  65  N.  H.  43,  80,  23  Atl.  526. 
When  it  is  fraudulent  as  to  all  the  creditors, 
and  tbe  estate  la  insolvent  tbe  administrator, 
after  a  decree  in  bis  favor,  may  treat  tbe 
property  as  though  no  conveyance  had  t>een 
made,  and  sell  so  much  of  it  as  Is  necessary 
to  pay  tbe  debts  of  the  deceased  and  tbe  ex- 
penses of  administration,  including  tbe  ex- 
pense of  the  proceeding  to  avoid  tbe  fraudu- 
I»t  conveyance.  Abbott  ▼.  Tenney,  18  N.  H. 
Wd,  113. 

In  this  case  John  OBde  the  conveyance  in 
controversy  to  prevent  Sarab  from  satisfy- 
ing any  judgment  she  might  recover  if  he 
decided  not  to  marry  ber,  and,  since  the  cred- 
itors could  take  the  property  from  Jolm's 
heirs  If  no  conveyance  had  been  made,  it  Is 
void,  so  far  as  their  claims  are  concerned. 
&B  to  them,  tbe  property  stands  as  though 
no  conveyance  had  been  made. 

A  widow  may  avoid  a  conveyance  made  to 
defeat  ber  marital  rights.  Walker  v.  Walker, 
60  N.  H.  390,  31  Atl.  14,  27  U  B.  A.  799,  48 
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Am.  St  R«p.  61ft.  It  followa  that  Sftnili  may 
maintain  tbls  proceeding  aa  John's  widow, 
for  tbe  conveyance  was  made  to  defeat  ber 
rtgbts  as  bl8  wife'  if  be  decided  to  marry  her, 
and  it  is  found  that  she  has  not  confirmed 
tbe  coiiTejrance,  and  Is  not  estopped  to  at- 
tack it.  AltboDgb  tbe  fact  that  she  had 
known  of  tbe  oonveyanee  tot  Some  time  be> 
fore  ber  marriage  to  John  is  evldsnee  tend* 
Ing  to  prove  tbat  rtie  eonflrmed  It  and  Is  e8> 
topped  to  attack  It,  still  this  fact  does  not, 
its  a  matter  of  law,  establlsb  eltber  proposi- 
tion. Berry  Bonk  v.  Davis,  44  N.  H.  848,  550; 
Cole  V.  Tyler,  68  N.  Y.  73,  TO;  Bump,  Fr. 
Con.  S  496.  Tbe  fault  with  the  defendant's 
conteDtion  tbat  the  validity  of  tbe  convey- 
ance, so  far  as  Sarab  Is  concerned,  Is  rea 
JadlcatH,  lies  in  the  fact  tbat  tbe  proceed- 
ings she  bronght  in  aid  of  ber  levy  were  dis- 
missed on  her  motion.  There  mast  be  a  final 
Jadgment  on  tbe  merits  in  order  tbat  tbe 
Judgment  may  create  an  estoppel.  Heam  v. 
Hailrofld,  67  N.  H.  320,  29  Atl.  970;  Oregg  v. 
Company,  69  N.  H.  247,  46  Atl.  26;  Fittsfleld 
V.  Exeter,  69  N.  H.  336,  41  Atl.  82;  Ordway 
V.  Railroad,  09  N.  El.  429,  45  Atl.  243;  Bank 
Oommlsslonem  ▼.  As«ociatlon,  70  N.  B.  557, 
«  Atl.  124,  85  Am.  St.  Rep.  646;  MacDonald 
V.  Railway,  71  N.  H.  448,  52  Atl.  982,  59  L. 
R.  A.  448,  98  Am.  St.  Rep.  550;  Boston  & 
Maine  R.  R.  v.  Sargent  72  N.  H.  455,  67  AtL 
688. 

An  heir  takes  tbrougb,  not  from,  his  ances- 
tor. So  the  goardian  cannot  maintain  this 
proceeding  on  the  strength  of  ber  ward's 
right  as  John's  heir.  Kimball  v.  Eaton,  8 
N.  H.  301;  Esty  v.  Long,  41  N.  H.  103;  Ste- 
vens V.  Morse,  47  N.  H.  632.  If  tbe  gnardlan 
has  any  right  in  behalf  of  ber  ward,  as  a 
creditor,  such  interest  Is  protected  by  the  de- 
cree in  favor  of  the  administrator. 

There  was  no  errw  of  law  in  overruling 
Sarah's  motion  for  reinstatement  as  a  Judg- 
ment creditor,  and  tbe  gnardlaii's  motion  for 
tbe  assessment  of  her  ward's  damages. 
Whether  or  not  Justice  required  that  these 
motions  sbouid  be  granted  were  questions  of 
fact  Whether  or  not  the  deed  was  delivered 
was  also  a  question  of  fact.  So  there  was 
no  legal  error  in  tbe  finding  that  It  was  de- 
livered, If  there  was  evidence  to  supiwrt  It 
If  a  i>erton  Intends  to  give  his  property  to  an- 
other, and  makes  a  deed  in  pursuance  of  that 
intention,  the  deed  is  delivered  whenever  it 
comes  Into  tbe  possession  of  the  donee  and 
is  accepted  by  him.  Canning  v.  Pinkham,  1 
N.  H.  353;  Warren  v.  Swett  81  N.  H.  382, 
340;  Cook  v.  Brown,  34  N.  H.  460.  There 
was  evidence  that  Jobn  made  the  deed,  in- 
tending to  put  bis  property  Into  Spate's  hands 
to  defMnd  Sarah  and  her  son,  and  that  the 
deed  came  into  Kate's  possession  and  was  ac- 
cepted by  her  before  John  died. 

Tbe  exceptions  as  to  the  admission  of  evi- 
dence were  not  argued,  and  have  not  been 
considered. 

Exceptions  overmled.    All  concurred. 
68A.— 83 


STAR  PCB.  OO.  V.  DONAHOE. 
(Supreme  Court  of  Delaware.     July  9,  1901.) 

LIBEI>-CHABOINa  CANDIDA.TE  TOB  OFFICE  WITB 
CBIME— NEWSPAPERS— PWVILBQK. 

1.  If  allegations  of  fact  in  a  newspaper,  char- 
ging a  candidate  for  office  with  a  criminal  of- 
fense, are  false,  they  are  not  privileged,  aad 
fOod  faith  and  probable  cause  are  not  a  de- 
loise. 

Error  to  Superior  Court,  New  Ooatle  Coun- 
ty. 

Acti<«  by  John  P.  Donaboe  against  the 
Star  Pdbllsliing  Company.  Judgment  far 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  NICHOLSON,  Oh^  and 
GRUBB  and  FENNEWIUU  JJ- 

J.  Harvey  Whlteman  and  Victor  B.  Wooley, 
for  plaintiff  In  error.  WUllam  S.  Hllles,  for 
defendant  In  error. 

NICHOLSON,  Ch.  This  was  an  action  on 
the  case  In  the  superior  court  for  New  Castie 
county,  brought  by  John  P.  Donaboe,  plain- 
tiff below,  to  recover  damages  for  a  publi- 
cation alleged  to  be  a  libel  upon  the  plain- 
tiff, consisting  of  an  article  published  Sep- 
tember 2,  1900,  in  the  Star,  a  newspaper 
published  in  the  city  of  Wilmington  by  the 
defendant  company.  The  plalntitTs  declara- 
tion, with  Innuendoes,  contained  three  counts. 
The  defendant  pleaded  the  general  Issue  and 
five  separate  pleas  to  each  of  said  counts. 
Tbe  plaintiff  demurred  to  each  of  said  spe- 
cial pleas,  and  for  reasons  assigned  in  an 
opinion  delivered  by  Judge  Boyce,  the  court 
sustained  the  demurrer  ta  each  of  said  spe- 
cial pleas.  Donahoe  v.  Star  Pub.  Co.,  3  Pen- 
newlll,  545,  53  AtL  1028.  Afterwards  the 
case  came  to  trial  at  the  February  term, 
1903,  in  the  superior  court  for  New  Castle 
county,  the  plaintiff  having  pleaded  no  mat- 
ter in  Justification,  but  only  the  general  Is- 
sue, and  the  trial  resulted  in  a  verdict  of 
guilty  with  damages  for  the  plaintiff  for 
$700.  upon  which  verdict  Judgment  was  en- 
tered, and  a  writ  of  error  taken. 

Tbe  article  alleged  to  be  libelous  is  as  fOV 
lows: 

"Donaboe  should  be  Defeated. 

"We  trust  tbat  tbe  Democratic  voters  of 
tbe  Fourth  Representative  District  of  tbls 
city  will  not  make  it  necessary  for  us  to 
further  expose  the  treachery  of  Jobn  P.  Don- 
ahoe with  respect  to  bis  action  at  Dover 
last  winter,  on  the  last  day  of  the  legisla- 
tive session.  Nor  do  we  'wish  to  speak  fur- 
ther of  his  ridiculous  "war  record,'  unless 
we  are  compelled  to  do  so.  We  cannot  be- 
lieve that  the  Democrats  of  the  Fourth  wHl 
so  far  forget  their  own  Interests  and  those 
of  their  party  as  to  again  confide  them  to 
tbe  keeping  of  a  man  who  has  more  than 
once  proven  false  to  the  faith  reposed  in  him, 
and  who  la  even  now  suspected  of  having 
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made  a  bargain  witb  Addlcks  for  assistance 
In  securing  bis  return  '  to  the  Legislature, 
where  he  will  be  expected  to  cast  his  vote 
for  the  gas  man  for  United  States  Senator, 
bnly  the  fear  of  bodily  harm  prevented  Don- 
ahoe,  at  the  last  session  of  the  General  As- 
sembly, from  Joining  the  ranks  of  Farlow, 
Clark,  and  King  in  a  consummation  of  the 
disgraceful  conspiracy  by  which  a  seat  in 
the  highest  legislative  body  of  the  nation  was 
to  be  handed  over  for  so  much  cash  in  hand. 
Not  having  the  courage  to  face  the  storm 
Of  protest  and  denunciation  which  he  saw 
had  been  evoked  by  the  votes  of  the  other 
renegades,  be .  resorted  to  the  flimsy  trick 
of  feigning  sickness,  and  made  repeated  ef- 
forts to'  leave  the  House  at  the  most  critical 
stage  of  the  proceedings,  in  the  hope  of  thus 
giving '^B  purchaser  the  benefit  of  at  least 
half  a  vote  by  bis  absence.  That  he  was  riot 
permitted  to  do  even  this  much  for  his  mas- 
ter was  due  entirely  to  the  determined  stand 
taken. by  a  few  wrathful  Democratic  citizens, 
who  went  upon  the  floor  of  the  House  and 
compelled  him  by  force  to  remain  in  his  seat 
Do  out  Democratic  friends  of  the  Fourth 
want  to  take  the  risk  of  having  this  scene 
repeated  at  the  next  senatorial  election?  Do 
they  want  to  send  a  man  to  Dover  who  needs 
a  body  guard  to  prevent  him  from  betraying 
them  to  the  enemy?  Do  they  want  to  trust 
their  legislative  interests  to  one  who  sells 
them  out  and  cravenly  deserts  his  post  on 
the  pretense  that  he's  got  the  bellyache? 
These  charges  against  Donahoe  have  been 
made  time  and  again,  publicly  and  privately, 
by  reputable  citizens  and  good  Democrats. 
He  has  never  attempted  to  deny  them,  and 
in  his  cringing  silence  we  read  an  abject 
confession  of  bis  guilt  And  yet  this  man, 
steeped  in  the  mire  of  a  foul  conspiracy 
against  his  own  party  and  against  public 
decency,  has  the  hardihood  to  again  offer 
himself  to  the  voters  of  his  district  as  a  fit 
person  to  be  Intrusted  with  the  honorable 
and  responsible  duties  of  a  legislator!  It 
would  be  a  disgrace  to  the  Democratic  voters 
of  the  Fourth  District,  a  disgrace  to  their 
party,  and  a  lasting  disgrace  to  Delaware, 
to  send  a  man  of  Donahoe's  character  to  rep- 
resent any  respectable  community  in  the 
General  Assembly.  Surely  the  Fourth  Dis- 
trict has  within  its  limits  many  Democrats 
of  ability  whose  hands  are  not  soiled  by  the 
slime  of  Addlcks*  money,  and  who  would 
be  willing  to  serve  their  neighbors  In  a  pub- 
lic capacity.  Either  of  the  two  other  candi- 
dates for  nomination  would,  we,  believe,  make 
a  capable  and  w\>rthy  representative,  and 
there  ought  to  be  no  question  as  to  the  suc- 
cess of  one  or  the  other  of  them  at  the  nom- 
ination election  next  Saturday." 

The  plaintiff  proved  publication;  that  he 
was  a  representative  in  the  Legislature  from 
the  Fourth  District  in  1899,  and  was  a  can- 
didate for  renomination  by  the  Democratic 
party  in  September,  1900,  at  the  time  of  the 
publication  of  the  alleged  libelous  article. 


The  plaintiff  also  Introdaced.  as  tending  to 
show  express  malice,  testimony  in  regard  to 
Interviews  between  himself  and  Jerome  B< 
Bell,  editor  of  the  Star,  and  admitted  to  be 
the  writer  of  the  alleged  libelous,  article,  to 
the  effect  that  said  Bell  bad  solicited  the 
plaintiff  to  support  a  bill  which  the  said  BeU 
had  presented  to  the  Legislature,  trying  to 
buy  Ills  support;  that  the  plaintiff  bad  in- 
dignantly spumed  his  offer  and  reused  to 
support  the  bill.  Plaintiff  also  introduced 
several  defamatory '  articles  relating  to  hii^ 
which  were  published  in  the  Star  prior  to 
September  2,  1900. 

The  general  issue  being  the  only  plea,  proof 
of  the  truth  of  the  charge  was  not  admis- 
sible at  the  trial  of  the  cause  as  a  bar  to  the 
action;  nor  was  It  denied  by  the  defendant 
below  that  the  language  used  was  Ufaieloas 
per  se,  and  charged  the  commission  of  a 
crime.  Testimony  was  admitted  on  the  part 
of  the  defense  which  it  contended  proved 
that  the  facts  and  circumstances  under  which 
the  defamatory  matter  was  published  were 
such  as  freed  the  defendant  from  the  lia- 
bility that  would  otherwise  be  Imposed  upon 
it.  and  made  the  publication  "qualifledly  priv- 
ileged." Then  the  defense  prayed  the  court, 
in  substance,  as  shortly  stated  In  the  brief 
of  Its  counsel,  "to  charge  the  jury  that  the 
publication  complained  of,  under  the.  cir- 
cumstances as  detailed  by  the  testimony,  was 
a  privileged  communication,  and  that  if  the 
defendant  did  not  make  the  publication  ma- 
liciously, they  should  find  a  verdict  for  the 
defendant" 

The  evidence  by  which  the  defendant  be- 
low claims  to  have  established  Its  defense 
has  been  briefly,  bat  fairly,  summarized  In 
the  brief  of  Its  counsel  substantially  as 
follows:  By  the  undisputed  testimony  of  the 
plaintiff  below,  himself,  as  well  as  by  evi- 
dence of  the  defendant  below,  it  was  shown 
at  the  trial  that  the  plaintiff  was  a  memba 
of  the  General  Assembly  of  1899,  represent- 
ing the  Fourth  Bepresentatlve  District  of 
New  Castle  county,  and  at  .the  time  of  the 
publication  of  the  alleged  libel  was  a  candi- 
date for  renomination  by  the  Democratic 
party  and  was  soliciting  the  support  of  the 
voters  of  said  representative  district  There 
was  also  uncontradicted  testimony  that  one 
John  Edward  Addlcks  was  being  balloted 
for  by  members  of  the  Legislature  of  1890 
for  the  office  of  United  States  Senator  during 
the  whole  session,  and  that  the  Legislature 
adjourned  without  electing  a  Senator;  that 
the  statement  In  the  alleged  libel  published 
September  2,  1900,  referred  to  the  conduct 
of  the  plaintiff  below  on  the  last  day  of  the 
session,  while  the  Legislature  was  in  Joint 
session  and  engaged  In  voting  for  United 
States  Senator;  that  Jerome  B.  Bell,  the 
admitted  author  of  the  alleged  libel,  was 
president  of  the  company  defendant  was 
present  at  the  Joint  session  of  the  Legisla- 
ture on  the  day  of  its  final  adjournment,  and 
observed  the  conduct  of  the  plaintiff  at  that 
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ttme;  -that  onthat  day,  soon  after  the  Tottatg 
(«r  IlDited  States  Senator  began  in  Joint 
Mssion,  tbree  Democratic  members  of  the 
bodj,  namely  Farlow,  Clark,  and  King,  who 
were  elected  aa  Democrata,  roted  for  said 
Addicka  for  United  Statea  Senator,  said  Ad- 
dicks  betng  the  Union  Bepnbllcan  candidate 
tor  that  (riBce;  that  the  aald  Bell  heard  ru- 
mors that  "Donahoe  will  go  next";  that  the; 
said  Bell  observed  that  the  plaintiff,  through- 
oot  the  entire  Joint  session,  which  lasted 
aeveral  hours,  voted  against  the  aeparation 
•f  the  two  houses,  although  said  plaintiff 
was  Importuned  by  his  party  coUeaguea  to 
vote  for  a  separation,  so  as  to  terminate 
the  balloting  for  United  States  Senator,  and 
make  the  election  of  Addicka  impossible; 
that  throughout  the  entire  Joint  session,  and 
while  the  balloting  for  United  States  Senator 
was  being  conducted,  the  said  plaintiff  fre- 
quently left  the  room,  and  was  forced  to  re- 
tnm  by  his  party  colleagues;  that  plaintiff 
claimed  illness,  and  a  consequent  inability 
to  remain  in  the  hall  while  the  balloting  was 
'  being  conducted,  and  at  the  same  time  fre- 
quently voted  against  motions  for  a  recess 
•r  an  adjournment  of  the  two  houses;  that 
plaintiff,  upon  all  questions  presented  to  said 
Joint  session,  except  as  to  the  person  voted 
for  as  United  States  Senator,  voted  with  the 
Union  Bepubllcan  members  of  the  Legisla- 
ture who  were  rotlng  for  the  said  John  Ed- 
ward Addicka.  Defendant  also  contradicted 
flatly,  by  testimony  of  said  Bell,  the  testi- 
mony offered  by  the  plaintiff  below  concern- 
ing the  alleged  interviews  between  him  and 
said  plaintiff  charging  Bell  with  attempting 
tD  improperly  influence  him  to  support  his 
bilL  Testimony  was  also  introduced,  which 
was  uncontradicted,  tending  to  show  that 
said  Bell  had  been  solicited  to  write  and 
pablisb  in  The  Star  the  alleged  libelous  ar- 
ticle^ or  something  to  that  effect,  by  the  dti- 
sens  residing  in  the  district,  who,  like  him- 
self, believed  that,  the  criticisms  contained  in 
It  were  Just,  and  the  charges  true. 

The  assignments  of  error  given  to  the 
charge  of  the  court  below  were  as  follows: 

'^hat  the  court  erred  In  charging  the  Jury 
as  follows,  to  wit: 

"  '(e)  Upon  the  plea  of  not  guilty,  the  plain- 
tiff, therefore,  is  entitled  to  your  verdict  for 
nominal  damages.  He  would  also  be  entitled 
to  snch  actual  or  compensatory  damages  as 
he  may  have  shown  you  by  the  proof  in  this 
case  that  he  has  sustained,  if  any  such  proof 
there  be. 

"  '(b)  To  rebut  express  malice,  and  In  mitl- 
^tlon  of  damages,  the  defendant  has  been 
permitted,  under  the  ruling  of  the  court,  to 
put  in  evidence,  by  a  number  of  witnesses, 
the  acta,  expressions,  and  conduct  of  the 
plaintiff,  and  the  conditions  surrounding 
him  on  the  last  day  of  the  session  of  the 
Liegislature  of  1899,  being  the  time  set  forth 
In  the  alleged  libel,  and  also  to  prove  the  gen- 
eral reputation  and  rumors  relating  thereto 
which  came  to  the  defendant  before  the  pub- 


llcatloii  of  the  lib«l.  Snch  testimony  was 
admitted  by  the  court  solely  for  the  purpose. 
of  rebutting  express  malice  and  in  mitiga- 
tion of  damages,  and  in  no  manner  may  be 
considered  by  you  as  a  Justification  or  in 
bar  of  this  action. 

.  "'(c)  Ordinarily  under  the  general  issue  the 
defendant  may  prove  that  the  publication 
was  a  privileged  one.  The  defendant  insists 
that,  under  the  facts  and  drcnmstanoes  prov- 
ed in  this  case,  this  libel  was  privileged.  The 
defendant  claims  that  the  plaintiff  at  the 
time  of  the  publication  was  a  candidate  for 
public  olBce,  and.  as,  such  submitted  himself 
to  all  proper  criticism  as  to  character  and  fit- 
ness therefor;  that  the  matter  contained  in 
the  said  libel  was  only  such  proper  criticism. 
The  right  of  free  dlacusaion  in  the  public 
press  of  the  conduct  of  public  officers  and  of 
candidates  for  public  office  is  safely  guarded 
by  the  ConstltutionB  of  the  United  States  and 
of  the  several  states.  The  Constitntion  of 
this  state,  adopted  in  1792,  contains  the  fol- 
lowing provision,  which  has  ever  since  re- 
mained unchanged:  "The  press  shall  be  free 
to  every  citizen  who  undertakes  to. examine 
the  official  conduct  of  men  in  a  public  ca- 
pacity; and  any  dtlsen  may  print  on  any 
subject,  being  responsible  for  the  abuse  at 
that  liberty."  Article  1,  J  6.  What  is  the 
extent  of  that  liberty,  and  what  is  the  abuse 
of  it?  The  greatest  freedom  is  allowed  in 
the  discussion  and  criticism  of  the  acknowl- 
edged or  proved  acts  of  a  public  man.  Davis 
T.  Shepstone,  11  App.  Cas.  U  B.  187.  But 
publications  of  falsehoods,  even  about  publio 
officers  or  candidates  for  office  are  never 
IH-ivlIeged.  Belknap  v.  Ball,  83  Mich.  683,  47 
N.  W.  674,  11  li.  B.  A.  72,  21  Am.  St  B^. 
622. 

"  '(d)  In  an  action  for  damages  for  writing 
or  publishing  an  alleged  libel,  the  defendant, 
under  a  statute  of  this  state  (chapter  449, 
vol.  2,  Laws  DeL ;  Bev.  Code  1862,  c.  107,  p. 
800),  may  plead  and  prove  the  truth  of  the 
charge,  and  that  it  was  written  or  published 
properly  for  public  information,  and  with  no 
malicious  or  mischievous  motives.  If  such 
plea  is  made  and  sustained  by  proof,  it  is  a 
complete  defense  to  the  action.  But  if,  on 
the  other  hand,  in  an  action  such  as  this, 
the  defendant  files  no  such  plea  of  Justifica- 
tion in  bar  of  the  action,  but  files  only,  as 
in  this  case,  the  general  plea  of  not  guilty, 
the  utmost  effect  of  evidence  that  the  de- 
fendant bad  probable  cause  to  believe  that 
his  charge  against  the  plaintiff  was  true,  and 
that  the  publication  was  made  for  the  pub- 
lic good,  would  be  to  negative  express  malice, 
and  thus  defeat  the  claim  for  exemplary 
damages. 

"  '(e)  The  law  therefore  seems  to  be  clear 
that  false  allegations  of  fact,  charging  a 
candidate  for  office  with  a  criminal  offense, 
are  not  privileged,  and,  if  the  charges  are 
false,  good  faith  and  probable  cause  are  no 
defense.  In  such  case  the  publisher  of  the 
libel  takes  his  own  risk,  and  can  Justify  only 
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b7  proving  the  trntfa  of  the  charge.  In  our 
Judgment,  the  doctrine  of  prlrUeged  publica- 
tion Is  not  applicable  to  this  case,'  and  yon 
may  not  consider  It  In  reaching  yonr  veidict. 
With  tlilB  Instruction  ■apon  the  law,  we  now 
say  to  you  that,  in  any  event,  yon  should 
return  a  verdict  for  the  plaintiff  for  nominal 
damages.  In  the  absence  of  express  malice, 
your  Tendlct  should  be  confined  to  such  oom- 
Inal  damages,  unless  the  plaintiff  baa  proved 
that'he  has  suffered  some  actual  damage.  If 
he  has  made  such  proof,  whatever  actual 
damages  has  been  so  proven  would  be  added 
to  nominal  damages.  If  yon  should  be  satis- 
fled,  however,  that  express  malice  has  been 
proved,  and  that  the  publication  was  mali- 
ciously and  vindictively  made,  with  intent 
to  Injnre  the  plaintiff,  you  may  give  exem- 
plary damages,  such  as  the  drcnmstances  of 
the  case  may  warrant,  to  punish  the  defend- 
ant, and  to  deter  others  from  like  offenses, 
without  regard  to  proof  of  the  actual  dam- 
ages. Punitive  damages,  bowev^,  can  only 
be  given  where  there  is  clear  proof  of  ex* 
piess  malice.'" 

There  are  other  asstgnments  of  error,  ow- 
ing to  the  refusal  of  tbe  court  to  charge  as 
I>rayed  by  the  defendant  below,  one  of  which 
is  as  follows:  "That  when  a  public  news- 
paper makes  a  publication  concerning  the 
integrity,  fitness,  and  fidelity  of  a  candidate 
for  a  public  office,  which  neweiwper  circu- 
lates among  the  electors  who  have  the  right 
to  vote  for  or  against  such  candidate,  and 
the  publication  is  made  In  good  faith,  for 
ptiblic  information,  it  is  a  privileged  com- 
munication." (Being  defendant's  prayer  No. 
10.)  It  Is  unnecessary  to  quote  them  fur- 
ther, for  their  substance  has  been  stated, 
already,  as  summed  up  In  the  brief  of  the 
oonnsel  of  the  plaintiff  in  error. 

It  appears  from  the  foregoing  that  but 
one  question  is  before  this  court,  and  that  is 
in  reference  to  the  correctness  of  that  por- 
tion of  the  charge  of  the  learned  dilef  justice 
in  the  court  below,  already  quoted,  where  he 
says:  "It  therefore  seems  to  he  dear  that 
false  allegations  of  fact,  charging  a  candidate 
for  office  with  a  criminal  offense,  are  not 
privileged,  and,  if  the  charges  are  false, 
good  faith  and  probable  cause  are  no  defense. 
In  such  cases  the  publisher  of  the  libel  takes 
his  own  risk,  and  can  justify  only  by  proving 
the  truth  of  the  charge."  Counsel  on  both 
sides  have  recognized  this  to  be  the  sole 
point  at  issue,  and  to  this  alone  have  their 
arguments  been  directed.  This  question 
comes  now  for  the  first  time  before  a  court 
of  law  in  this  state  for  a  decision.  Its  de- 
termination one  way  or  another  involves  con- 
sequences of  the  gravest  public  importance, 
far-reaching  and  difficult  to  anticipate.  It 
has  been  argued  by  counsel  in  the  cause  with 
an  ability  and  thoroughness,  adequate  to  its 
importance,  and  every  member  of  the  court 
has  devoted  to  Its  examination  and  considera- 
tion an  amount  of  time  and  labor  rarely  given 
to  a  single  cau8& 


Upon  a  cnraory  ezanrimitlon  thore  appears 
to  be  great  c(mf  usion  mnd  contradiction  in  the 
immense  mass  of  authorities  dealing  with  the 
general  subject  of  "prlvUege"  in  actions  of 
libeL  And  it  must  be  admitted  Otat  in  some 
of  the  adjudged  cases  not  a  lltUe  confusion 
of  thought  and  lack  of  adequate  oonalderction 
is  ai^arent  On  the  whole,  however,  careful 
study  and  aoalysls  wUl  reveal  the  harmony 
actually  existing  between  the  well-eonsidered 
cases,  both  English  and  Amertean,  and  will 
prove  that  the  develc^aient  of  the  law  of 
libel,  even  in  that  part  of  it  which  concerns 
the  doctrine  of  privilege,  called  by  Mr.  Jaa- 
tice  Daniel  "the  exceptions"  (White  w. 
Nicholls  et  al.,  3  How.  286,  11  L.  Bd.  681). 
has  been  symmetrical,  althoTieh  giadaal.  It 
is  Interesting  and  Instructive  to  note  how 
closely  the  great  English  and  great  Amer- 
ican judges  for  more  than  three-quarters  of 
a  century  have  followed  out  the  same  line 
of  reasoning,  and  made  application  ot  con- 
clusions that  differ  only  as  the  drcnmstances 
of  the  two  countries  differ.  And  altlMugh 
there  are,  of  course,  some  oontradletory  cases 
— some  courts  that  liave  applied  the  accepted 
principles  dlfferentiy — ^yet  the  weight  of  au- 
thority on  one  side  of  the  spedflc  question  be- 
fore ns  is  overwhelming. 

The  great  underlying  principle  upon  which 
the  doctrine  of  privileged  commnBlcatlons 
rests  is  public  policy;  and,  as  said  by  Judge 
Taft  la  the  case  of  Post  Publishing  Company 
V.  Hallam,  S»  Fed.  640^  8  G.  G.  A.  201,  "The 
existence  and  extent  of  privilege  In  com- 
mnnications  are  determined  by  balandng  the 
needs  and  good  of  society  against  the  right 
of  an  indivldnal  to  enjoy  a  good  reputation 
when  he  has  done  nothing  wMdi  ought  to  in- 
jure it  The  privilege  should  always  cease 
where  the  sacrifice  of  the  Indivldaal  right 
becomes  so  great  tiiat  the  public  good  to  be 
derived  from  it  is  outweighed.,''  This  braad 
principle  of  public  advantage — the  good  of 
the  community  at  large — has  nndoabtedly 
been  the  main  guide  for  the  courts  In  the 
development  of  ttds  doctrine,  really  a  doc- 
trine of  exceptions;  bpt  a  more  specffic  prin- 
dple,  one  almost  invariably  alluded  to  in  the 
cases,  is  stated  by  Chief  Jnstiee  Shaw  in 
Bradley  v.  Heath,  12  Pick.  184,  22  Am.  Dec 
418,  decided  in  1831,  as  follows.  He  says: 
"Where  words  Imputing  mlscondoct  to  an- 
other are  spoken  by  one  Iiaving  a  duty  to 
perform,  and  the  words  are  spoken  in  good 
faith,  and  in  the  belief  that  It  comes  within 
the  discharge  of  that  dnty,  or  where  they 
are  spoken  in  good  faith  to  those  who  tiave 
an  interest  in  the  communication,  and  a  right 
to  know  and  act  upon  the  facts  stated,  no 
presumpdon  of  malice  arises  from  the  speak- 
ing of  the  words;  and  therefore  no  action 
can  be  maintained  in  such  cases  without 
proof  of  express  malice."  Citing  Bromage 
V.  Prosser,  4  B.  &  O.  247,  and  Starkle  on 
Slander,  2(X).  Again,  In  Harrison  v.  Bush.  5 
Ellis  &  B.  348,  decided  in  1855,  this  specific 
principle  is  expressed  by  Chief  Justice  Camii- 
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1>dl.  fie  Buys:  "During  tbe  argument  a  legal 
canon  was  propounded  tor  onr  guidance  by 
the  plalntlff'B  counsel,  and  thla  we  are  -will- 
ing to  adopt,  as  we  think  It  Is  supported  hj 
the  principlee  and  authorltieB  upon  which 
the  doctrine  of  privileged  communicationa 
retrtB.  A  communloatioB  made  tKma  fide  upoB 
any  subject-matter  in  which  the  party  com- 
municating has  an  Interest,  or  in  *  -ference  to 
which  he  has  h  duty,  is  privileged,  if  made  to 
a  person  having  a  corresponding  interest  oi 
duty,  attliough  it  contained  criminating  mat- 
ter, wiilcb,  without  privilege,  would  be  slan- 
deroos  and  actionable."  This  canon  correct- 
ly expresses  a  guiding  principle,  and  appears 
in  innumerable  cases  with  immaterial  varia- 
tion in  phraseology,  but  it  cannot  be  applied 
correctly  unless  there  is  applied  with  it  the 
other  principle  we  have  quoted  from  Judge 
Taft,  which  also  appears  in  a  host  of  cases. 
Again,  it  is  said  by  Chief  Justice  Cockburn 
in  the  case  of  Wason  v.  Walter  (Editor  of 
the  London  Times)  4  Q.  B.  86:  "The  Immim- 
Ity  thus  afforded  in  respect  of  the  publication 
of  the  proceedings  of  courts  of  Justice  rests 
npoD  a  twofold  ground.  In  the  English  law 
«f  libel,  malice  is  said  to  be  the  gist  of  an 
action  for  defamation.  And  though  it  Is  true 
that  by  malice^  as  necessary  to  give  a  cause 
of  action  in  respect  of  a  defamatory  state- 
ment, legal  and  not  actual  malice,  is  meant, 
while  by  legal  malice,  as  explained  by  Bay- 
ley,  J.,  in  Bromage  v.  Prosser,  4  B.  &  C.  256 
(B.  C  L.  R.  VOL  10),  la  meant  no  more  than 
the  wrongful  intention  which  the  law  always 
presumes  as  accompanying  a  wrongful  act, 
wltliout  any  proof  of  malice  in  fact,  yet  the 
presumptioa  of  law  may  be  rebutted  by  the 
circumstances  under  which  the  defamatory 
matter  bas  been  uttered  or  published,  and, 
If  this  should  be  tl>e  case,  though  the  char- 
acter of  tiie  party  concerned  may  have  suf- 
fered, no  right  of  action  will  arise."  "The 
rule,"  says  Lord  Campbell,  C.  J.,  In  the  case 
of  Taylor  v.  Hawkins,  18  Q.  B.  821  (SI.  C.  L. 
B.  vol.  71),  20  L.  J.  Q.  B.  314,  "is  that,  if  the 
occasion  be.  such  as  repels  tlie  presumption 
of  malice,  the  communication  is  privileged, 
and  the  plaintiff  must  then,  if  he  can,  give 
evidence  of  malice."  In  order  to  a  complete 
understanding,  this  quotation  should  be  sup- 
plemented by  quoting  the  language  of  Chief 
Justice  Shaw  defining  "legal  malice"  in  libel. 
In  Commonwealth  v.  Snelling,  16  Pick.  340. 
He  says:  "It  may  be  conceded  at  once  that 
malice  is  of  the  essence  of  libel,  and  that 
any  definition  or  any  charge  of  libel  which 
should  not  embrace  this  essential  character- 
istic would  be  defective.  But  admitting  this 
position  in  its  fullest  extent,  we  think  It  does 
not  conduct  the  defendant  to  the  conclusion 
at  which  he  alms.  We  think  the  fallacy  of 
this  argument  consists  in  overlooking  the 
plain  and  obvious  distinction  between  the  le- 
gal and  the  popular  meaning  of  the  term 
'malice.'  In  a  legal  sense,  any  act  done  will- 
fully and  purposely  to  the  prejudice  and  in- 
jury of  another,  which  Is  unlawful.  Is,  as 


against  tliat.  person,  malicious.  U  Is  not 
necessary,  to  rendegr  an  act  malicious,  that 
the  party  be  actuated  by  a  feeling  of  hatred 
or  ill  win  towards  tlie  individual,  or  that  he 
entertain  and  pursue  any  general  bad  pur- 
pose or  design.  On  the  contrary,  he  may  be 
actuated  by  a  general  good  purpose,  and 
have  a  real  and  sincere  design  to  Ix'lng  about 
a  reformation  of  manners:  but  if,  in  pursuing 
that  design,  he  willfully  inflicts  a  wrong  on 
others,  which  is  not  warranted  by  law,  such 
act  is  malicious." 

We  have  stated  these  uncontested  and  in- 
contestable propositions  in  the  phraseology 
of  distinguished  judges  In  advance  of  a  de- 
scription of  tlie  specific  question  before  us, 
because  these  are  the  principles  upon  which 
it  must  be  decided  and  upon  which  all  the 
authorities  cited  In  this  case  were  supposed 
to  be  decided,  and  because  the  lack  of  a  clear 
comprehension  of  these  elementary  princi- 
ples, and  their  mutual  r^ation,  is,  in  our 
judgment,  responsible  for  whatever  confu- 
sion exists  among  the  authorities  on  privi- 
leged communications. 

From  the  extended  review  we  have  made 
of  the  pleading  and  testimony  in  the  case 
at  bar,  it  appearstliat  the  defendant  in  error, 
in  his  declaration,  charged  the  plaintiff  in 
error  (defendant  below),  with  having  pul>- 
lished  a  libel  charging  him  with  having  com- 
mitted tlie  ^rime  of  bribery,  which,  under  the 
strictest  rules  of  interpretation,  constituted 
a  libel  per  se.  To  this  the  plaintiff  in  error 
(defendant  below),  under  onr  statute,  might. 
In  bar  of  the  action,  have  pleaded  specially 
and  given  in  evidence  the  truth  of  the  libel, 
and  tliat  it  was  written  and  published  prop- 
erly for  public  information,  and  with  no  ma- 
licious or  mischievous  motives.  He  chose  in- 
stead to  admit  that  the  Ubel  was  false  or  un- 
true by  entering  a  plea  of  not  guilty.  The 
law  presumes  legal  malice,  by  which,  as 
above  stated,  is  meant  no  more  than  a  wrong- 
ful inteutlon,  which  the  law  always  j)re«umes 
as  accompanying  a  wrongful  act,  without 
any  proof  of  malice  in  fact;  yet  tJiis  presump- 
tion of  law  might  be  rebutted,  and  this  the 
plaintiff  in  error  sought  to  do  by  showing 
that  the  facts  and  circumstances  under  which 
the  defamatory  matter  was  written  were 
such  as  to  render  it  a  privileged  communica- 
tion, and,  as  malice  is  the  gist  of  the  action, 
this  defense,  provided  it  were  established, 
and  the  plaintiff  below  did  not  prove  malice 
in  fact,  was  a  bar  to  the  action. 

There'  is  no  dispute  or  confusion  In  the  ar- 
guments of  counsel  concerning  the  legal  ef- 
fect of  the  pleadings  as  above  stated,  and 
counsel  for  the  plaintiff  in  error  stated  its 
contention  of  privilege,  In  their  brief,  as  fol- 
lows: "In  a  case  like  the  present  one,  where 
the  publication  was  in  a  newspaper  which 
(drculated  among  those  persons  who  had  a 
right  to  vote  for  or  against  the  plaintiff  at  a 
time  when  an  incompetent  and  unfaithful 
candidate  could  be  defeated  in  his  canvass 
for  election,  then  the  relation  of  such  news- 
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paper  to  the  public  Is  one  wblcb  takes  the 
case  out  of  tbe  gen«:al  rnle,  and  Imposes 
proof  of  express  malice  on  the  plalnttff. 
When,  therefore,  yte  speak  of  the  publica- 
tion as  privileged,  we  simply  mean  that  the 
circumstances  in  which  they  are  used  rebut 
the  Inference  which  would  otherwise  arise 
from  their  utterance,  or,  in  other  words,  that, 
when  their  privileged  character  is  establisb- 
ed  as  a  matter  ot  law,  the  burden  Is  cast  up- 
on the  plaintiff  of  establishing,  as  a  matter 
of  fact,  the  existence  of  express  malice." 
Thus  has  the  plaintiff  In  error  (the  defendant 
below)  presented  its  case  to  this  court. 

There  is  no  authority  In  our  own  state 
upon  the  question  before  us.  Rice  v.  Sim- 
mons, 2  Har.  309,  418,  81  Am.  Dec.  766,  we 
do  not  consider  applicable.  But  out  of  the 
great  mass  of  cases  cited  by  counsel  from 
other  Jurisdictions,  both  English  and  Amer- 
ican, there  are  a  number  bearing  directly  up- 
on the  question  we  are  called  upon  to  deter- 
mine, and  many  of  them  show  careful  con- 
sideration and  thorough  examination  of  the 
authorities,  as  well  as  a  vigorous  grasp  of 
the  whole  subject. 

Judge  Taft,  in  the  case  of  Post  Publishing 
Company  v.  Hallam,  59  Fed.  589,  8  C.  C.  A. 
201,  delivered  au  opinion  which  we  quote  at 
great  length,  for  the  autborlties  cited  and  re- 
viewed by  him  are  for  the  most  part  those 
tChicb  we  would  necessarily  cite,  and  the 
case  Is  almost  identical  with  the  case  at  bar, 
as  are  the  arguments  of  counsel  In  both 
cases.  It  can  be  distinguished  from  the  case 
before  us  In  only  one  respect,  and  that  Is 
that  In  the  case  at  bar  the  question  Is  wheth- 
er false  or  untruthful  allegations  of  fact, 
charging  a  candidate  for  office  with  a  crlm- 
iaal  offense,  are  privileged,  while  In  the  case 
before  Taft  the  question  was  broader,  and 
included  false  allegations  of  fact — that  the 
candidate  had  committed  disgraceful  acts, 
whetlier  criminal  or  not.  The  case  was  de- 
cided by  the  Circuit  Court  of  Appeals  De- 
cember 9,  1893,  by  Taft  and  Lurton,  Circuit 
Judges,  and  Ricks,  District  Judge.  Taft,  J., 
delivered  the  opinion  of  the  court: 
.;  "Finally  we  come  to  those  assignments  of 
«tTor  which  are  based  on  the  charge  of  the 
court  In  regard  to  privileged  communications. 
The  court  in  effect  told  the  Jury  that  the  arti- 
cle In  question,  relating,  as  It  did,  to  a  mat- 
ter of  public  interest,  came  within  a  class 
of  communications  that  were  conditionally 
privileged;  that  the  public  acts  of  public  men 
(and  candidates  for  office  were  public  men) 
could  be  lawfully  made  the  subject  of  com- 
ment and  criticism,  not  only  by  the  press,  but 
also  by  all  members  of  the  public,  for  the 
press  bad  no  higher  rights  than  the  Individ- 
ual, but  that  while  criticism  and  comment, 
however  severe,  if  in  good  faith,  were  privi- 
leged, false  allegations  of  fact  (as,  for  in- 
stance, that  the  candidate  bad  committed  dis- 
graceful acts)  were  not  privileged;  and  that. 
If  the  charges  were  false,  good  faith  and 
probable  cause  were  no  defense,  though  they 


might  mitigate  damages.  Counsel  for.  the 
plaintiff  in  error  and  the  defendant  below 
has  argued  with  great  vigor,  and  an  array 
of  authorities,  that  we  ought  not  to  adopt  the 
view  of  the  circuit  court  upon  tliis  Important 
question,  but  should  hold  tliat  the  privilege 
extends  to  statements  of  fact  as  well  as  com- 
ment The  argument  Is  this:  Privileged 
.communications  comprehend  all  bona  fide 
statements  in  performance  of  any  duty, 
whether  legal,  moral,  or  social,  even  thoa^ 
of  imperfect  obligation,  when  made  with  a 
fair  and  reasonable  purpose  of  protecting  the 
Interest  of  the  person  making  them,  or  the 
interest  of  the  person  to  whom  they  are 
made.  Townsh.  Sland.  &  L.  209.  It  Is  of 
the  deepest  interest  to  the  public  that  they 
should  know  the  facts  showing  that  a  candi- 
date for  office  is  unfit  to  be  chosen.  There- 
fore every  one  who  has  reasonable  ground 
for  believing,  and  does  believe,  that  such  a 
candidate  has  committed  disgraceful  acts  af- 
fecting bis  fitness  for  the  office  he  seeks, 
should  have  the  right  to  give  the  public  the 
benefit  of  his  Information,  without  making 
himself  liable  tn  damages  for  untrue  state- 
ments, unless  malice  Is  shown.  Though  of 
Imperfect  obligation,  it  is  said  to  be  the  high- 
est duty  of  the  daily  newspaper  to  ke^  the 
public  Informed  of  facts  concerning  those 
who  are  seeking  their  sufFrages  and  confi- 
dence. Can  It  be  possible,  it  is  asked,  tliat 
public  policy  will  make  privileged  an  un- 
founded charge  of  dishonesty  or  criminality 
against  one  seeking  private  service,  when 
made  to  the  private  individual  with  whom 
service  is  sought,  and  yet  will  not  extend 
the  same  protection  to  him  who  in  good  faltii 
Informs  the  public  of  charges  against  appli- 
cants for  service  with  them?  Is  It  not  at 
least  as  important  that  the  high  functions 
of  public  office  should  be  well  discharged, 
as  that  those  in  private  service  should  be 
faithful  and  honest?  The  a  fortiori  step  in 
this  reasoning  is  only  apparent  It  Is  not 
real.  The  existence  and  extent  of  privilege 
In  communications  are  determined  by  bal- 
ancing the  needs  and  good  of  society  against 
the  right  of  an  individual  to  enjoy  a  good 
reputation  when  be  has  done  nothing  which 
ought  to  Injure  It  The  privilege  should  al- 
ways cease  where  the  sacrifice  of  the  Indi- 
vidual right  becomes  so  great  ttiat  the  public 
good  to  be  derived  from  it  Is  outweighed. 
Where  conditional  privilege  is  extended  to 
cover  a  statement  of  disgraceful  fact  to  a 
master  concerning  a  servant  or  one  applying 
for  service,  the  privilege  covers  a  bona  fide 
statement  on  reasonable  ground,  to  the  mas- 
ter only,  and  the  injury  done  to  the  servant's 
reputation  is  with  the  master  only.  This  Is 
the  extent  of  the  sacrifice  which  the  rule 
compels  the  servant  to  suffer  In  what  was 
thought  to  be,  when  the  rule  l>ecame  a  law, 
a  most  Important  Interest  to  society.  But  If 
the  privilege  Is  to  extend  to  cases  like  that  at 
bar,  then  a  man  who  offers  himself  as  a  can- 
didate must  submit  uncomplainingly  to  the 
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loss  of  his  repatatlon,  not  with  a  single  per- 
son or  a  small  class  of  persons,  but  with 
«Svery  member  of  the  public,  whenever  an 
nntrue  charge  of  disgraceful  conduct  is  made 
aigainst  him,  If  only  his  accuser  honestly  be- 
lleres  the  charge  upon  reasonable  ground. 
We  think  that  not  only  is  such  a  sacrifice 
not  required  of  ereiy  one  who-  consents  to 
become  a  candidate  for  office,  bnt  that  to 
sanction  such  a  doctrine  would  do  the  pnbUc 
more  harm  than  good.  We  are  aware  that 
public  officers  and  candidates  for  public  of- 
fice are  often  corrupt,  when  It  is  Impossible 
to  make  legal  proof  thereof,  and,  of  course^ 
it  would  be  well  If  the  public  could  be  given 
to  know  in  such  a  case  what  lies  hidden  by 
concealment  and  perjnry  from  Judicial  in- 
vestigation. But  the  danger  tliat  honorable 
and  worthy  men  may  be  driven  from'  politics 
and  public  service  by  allowing  too  great  lati- 
tude In  attacks  upon  their  characters  out- 
weighs any  benefit  that  might  occasionally 
accrue  to  the  public  from  charges  of  corrup- 
tion that  are  In  fact  true,  but  are  incapable 
of  legal  proof.  The  freedom  of  the  press  Is 
not  in  danger  from  the  enforcement  of  the 
role  we  aphold.  No  one  reading  the  news- 
paper of  the  present  day  can  be  impressed 
with  the  Idea  that  statements  of  fact  con- 
oeming  public  men,  and  charges  against 
them,  are  unduly  guarded  or  restricted,  and 
yet  the  rule  complained  of  is  the  law  in  many 
of  the  states  of  the  Unim  and  in  England. 

"In  Davis  v.  Shepstone,  11  App.  Cas.  187, 
Lord  Chancellor  Herschell  delivered  the  Judg- 
ment of  the  Judicial  committee  of  the  Privy 
Council  in  an  appeal  from  a  Judgment  for 
libel  recovered  in  the  Supreme  Court  of  Na- 
tal. The  plaintiff  below  was  a  resident  com- 
missioner of  Great  Britain  in  Zululand,  and 
the  alleged  libel  charged  him  with  having 
committed  unprovoked  and  altogether  inde- 
fensible assaults  upon  certain  Zuln  chiefs. 
The  pnbUcatlon  was  made  in  the  colony  of 
Natal,  where  the  conduct  of  the  resident 
commissioner  in  Zululand  was  of  great  public 
interest  It  was  claimed  that  the  article  was 
conditionally  privileged,  and  that  the  plain- 
tiff ought  to  have  succeeded  only  on  proof 
ot  express  malice.  This  claim  was  denied. 
The  Lord  Chancellor  thus  stated  the  law: 
There  is  no  doubt  that  the  public  acts  of 
a  public  man  may  lawfully  be  made  the  sub- 
ject of  fair  comment  or  criticism,  not  only 
by  the  press,  but  by  all  the  members  of  the 
public.  But  the  distinction  cannot  be  too 
clearly  borne  in  mind  between  comment  or 
criticism  and  allegations  of  fact,  such  as  that 
disgraceful  acts  have  been  committed  or  dis- 
creditable language  used.  It  Is  one  thing 
to  comment  upon  or  criticise,  even  with  se- 
verity, the  acknowledged  or  proved  acts  of  a 
public  man,  and  quite  another  to  assert  that 
he  has  been  guilty  of  particular  acts  of  mis- 
conduct. In  the  present  case  the  appellants. 
In  the  passages  which  were  complained  of 
as  libelous,  charged  the  respondent,  as  now 
appears,   without  foundation,  with   having 


been  guilty  of  spedflc  acts  of  misconduct, 
and  then  proceeded,  on  the  assumption  that 
the '  charges  were  true,  to  comment  upon 
his  proceedings  in  language  In  the  highest 
degree  offensive  and  injurious.  Not  only  so, 
but  they  themselves  vouched  for  the  state- 
ments by  asserting  that,  though  some  doubt 
had  been  thrown  upon  the  truth  of  the  story, 
the  closest  investigktlon  would:  prove  it  to 
be  correct  In  their  lordships'  opinion,  there 
is  no  warrant  for  the  doctrine  that  defama- 
tory matter  thus  published  is  regarded  by 
the  law  as  the  subject  of  any  privilege.' 

"Other  Bnglish  cases  laying  down  the  sam^ 
doctrine  are  Campbell  v.  Spottiswoode;  8 
Frost  &  V.  421,  432,  affirmed  8  Best  S^  &. 
7U8,  and  Popham  y.  Fickbum,  7  Hurl.  A  N. 
891,  888.  The  latest  American  case,  and  the 
most  satisfactory,  Is  that  of  Burt  v.  News- 
paper Co.,  154  Mass.  238,  242,  28  N.  B.  1  [18 
I..  B.  A.  97],  Where  Justice  Holmes  discusses, 
the  question,  and  quotes  with  approval  the 
foregoing  passages  from  the  Judgment  of 
Davis  V.  Shepstone.  Other  American  cases 
approving  the  same  rule  are  Smith  v.  Bar- 
ms, 106  Mo.  94,  101,  16  S.  W.  881  [13  L.  R. 
A.  69,  ,27  Am.  St  Rep.  329];  Wheaton  y. 
Beecher,  66  Mich.  307,  33  N.  W.  £03;  Bron^ 
son  V.  Bruce,  59  Mich.  467,  26  N.  W.  671 
l«0  Am.  Rep.  807];  Brewer  y.  Weakley,  2 
Overt.  99  [5  Am.  Dec.  656];  Sweeney  y. 
Baker,  13  W.  Ya.  183  [31  Am.  Rep.  7&7]; 
HamUton  v.  Bno,  81  N.  Y.  126;  Rearick  y., 
Wilcox,  81  111.  77;  Negley  y.  Farrow,  60  Md. 
158,  176  [45  Am.  Rep.  716];  Jones  v.  Town- 
send,  21  Fla.  431,  461  [58  Am.  Rep.  676]; 
Banner  Pub.  Co.  y.  State,  16  Lea,  176  [67 
Am.  R«p.  216];  Publishing  Co.  v.  Moloney 
(Ohio)  33  N.  E.  921;  Seely  y.  Blair,  Wright 
(Ohio)  368,  683;  Wilson  y.  Fitch,  41  Cal. 
383;  Edwards  v.  Publishing  Co.  (Cal.)  84 
Paa  128  [37  Am.  St  Rep.  70];  State  y. 
Schmltt,  49  N.  J.  Law,  679,  586,  9  Atl.  774} 
HSvlston  V.  Cramer,  57  Wis.  570,  15  N.  W.  760. 

"In  Publishing  Company  v.  Moloney,  su- 
pra, the  Supreme  Court  of  Ohio  say,  with 
reference  to  the  doctrine  that  statements  of 
fact  should  be  regarded  as  privileged  when 
made  concerning  a  candidate  for  an  office, 
as  follows:  'We  do  not  think  the  doctrine 
either  sound  or  wholesome.  In  our  opinion, 
a  iMrson  who  enters  upon  a  public  office,  or 
becomes  a  candidate  for  one,  no  more  sur- 
renders to  the  public  his  private  character, 
than  he  does  his  private  property.  Remedy, 
by  due  course  of  law,  for  injury  to  each,  is 
secured  by  the  same  constitutional  guaranty, 
and  the  one  is  no  less  inviolable  than  the 
other.  To  bold  otherwise  would,  in  our  Judg- 
ment; drive  reputable  men  from  public  posi- 
tions, and  fill  their  places  with  others  having 
no  regard  for  their  reputation,  and  thus  de- 
feat the  purpose  of  the  rule  contended  for, 
and  overturn  the  reason  upon  which  It  Is 
sought  to  sustain  it  That  rule  has  not  been 
generally  adopted  in  this  country,  and  the 
converse  of  It  has  hitherto  obtained  in  this 
state.' " 
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From  the  opJnhm  of  the  court  in  Tipton  ▼. 
Hume.  24  Or.  481,  33  Pac.  812,  21  I..  B.  A. 
49S,  41  Am.  8t  Rep.  868— a  caBe  precisely  in 
point,  and  decided  in  1893 — we  quote  as  fol- 
lows: "The  rule  we  gather  from  the  author- 
ities is  that  the  fitness  and  quallflcatlon  of 
a  candidate  for  an  electiye  office  may  be  a 
subject  for  the  freest  scrutiny  and  investiga- 
tion, either  by  the  proprietor  of  a  newspaper, 
or  by  a  voter  or  other  person  tiavlng  an  in- 
terest in  the  matter,  and  that  much  latitude 
most  be  allowed  in  the  publication,  for  the 
tuformation  of  voters,  of  charges  affecting 
the  fitness  of  a  candidate  for  the  place  he 
seeks,  so  long  as  it  Is  done  honestly  and 
without  malice.  Nor  will  snch  pubUcation 
be  actionable^  without  proof  of  express  mal- 
ice, although  it  may  be  harsh,  unjust;  and 
unnecessarily  severe,  for  these  are  matters 
of  opioloQ,  of  which  the  party  making  the 
publication  has  a  right  to  Judge  for  himself. 
In  the  case  of  such  a  publication  the  occa- 
sion rebuts  the  inference  of  malice  which  the 
law  would  otherwise  raise  from  its  falsity, 
and  no  right  of  action  exists,  even  though 
the  character  of  the  party  lias  aufCered,  un- 
less he  is  able  to  show  the  existence  of  ac- 
tual malice.  But  when  the  publication  at- 
tacks the  private  character  of  a  candidate 
by  falsely  Imputing  to  him  a  crime,  it  is 
not  privileged  by  the  occasion,  either  abso- 
lutely or  qualifledly,  but  is  actionable  per 
se,  the  law  implying  malice;  and  it  is  no 
Justification  that  the  publication  was  made 
with  an  honest  belief  in  its  truth,  in  good 
Caitb,  and  for  the  purpose  of  influencing  vot- 
ers. Such  publications  can  be  Justified  only 
by  proof  of  their  tmth.  Commonwealth  t. 
Clap,  4  Mass.  163,  8  Am.  Dec  212;  Curtis 
V.  Mussey,  6  Gray,  261;  Aldrich  t.  Press 
Printhig  Co.,  9  Minn.  133  (OU.  123),  86  Am. 
Dec.  84;  Boot  v.  King,  7  Cow.  613;  King 
T.  Boot,  4  Wend.  113,  21  Am.  Dec.  102;  Ham- 
ilton ▼.  Bno,  81  N.  Y.  116;  Commonwealth 
V.  Wardell,  13&  Mass.  164;  Barr  v.  Moore, 
87  Pa.  385,  30  Am.  B^.  367;  Seely  r.  Blair, 
Wright  (Ohio)  35&  If  it  can  be  said  that  the 
cases  of  Bays  v.  Hunt,  60  Iowa,  251,'  14  N. 
W.  785,  Mott  V.  Dawson,  46  Iowa,  533,  and 
State  V.  Balch,  31  Kan.  466,  2  Pac.  609,  wh^ 
read  in  the  light  of  the  facts,  announce  a 
contrary  doctrine,  they  do  not  seem  to  us  to 
be  supported  either  by  reason  or  the  weight 
of  authority." 

The  New  York  cases  are  strong,  clear,  and 
harmonious  in  support  of  the  cases  quoted 
above,  and  we  would  refer  espectally  to  the 
discussions  and  quotations  contained  in  the 
early  cases  of  Lewis  v.  Few,  5  Johns.  1,  and 
Boot  V.  King,  7  Cow.  613,  affirmed  on  error 
brought  In  4  Wend.  113,  21  Am.  Dec.  102. 

Chief  Justice  Folger,  In  the  latest  conspicu- 
ous New  York  case  (Hamilton  v.  EJno,  81  N. 
I.  126),  disregards  entirely  the  distinction 
made  by  counsel  for  the  plaintifT  in  error  be- 
tween an  official  and  a  candidate  for  office, 
and  evidently  considers  the  analogy  between 
a  candidate  for  public  office,  seeking  the  suf> 


frages  of  the  electors,  and  a  servant  seeking 
employment,  to  be  too  feeble  to  furnish  a  ba- 
sis for  legal  action.  The  differences  between 
the  two  situations,  and  the  differences  be- 
tween the  audiences  to  which  a  defamatory 
charge  would  be  addressed  in  either  case,  are 
manifestly  too  great  and  too  fundamental  to 
permit  such  an  analogy  to  be  pressed  success- 
fully. The  robust  conunon  sense  that  has 
marked  the  development  of  tlie  common  law 
caimot  be  effectively  influenced  by  an  analogy 
so  remote  and  so  rhetorical.  Folger  says  in 
Hamilton  v.  Eno,  supra:  "Now,  one  may  in 
good  faith  publish  the  truth  concerning  a  pub- 
lic officer,  but,  if  he  states  that  which  is  false 
and  aspersivoi  he  is  liable  therefor,  however 
good  his  motives.  A  person  in  public  office  is 
no  less  to  be  protected  than  one  who  is  a  can- 
didate for  public  office,  and  the  law  of  libel 
must  be  the  same  in  each  case.  The  public 
have  as  much  interest  in  knowing  the  true 
character  of  one  seekii«  a  place  of  trust  as 
that  of  one  who  holds  it.  Th»e  must  be  as 
much  and  no  more  privilege  of  nttwance  as  to 
one  than  the  other.  Yet  it  is  the  law  of  tills 
state  that  to  accuse  a  candidate  for  public  of- 
fice of  an  offense  is  not  privileged,  though  the 
charge  was  made  without  evil  motive  and  is 
the  exerdse  of  a  political  right  (Lewis  v.  Few, 
5  Johns.  1),  and  though  the  libel  relate  to  a 
public  act  of  the  candidate  in  his  official 
place  (Id.;  Boot  v.  King,  7  Cow.  613,  affirmed 
on  error  brought  in  4  Wend.  113  [21  Am.  Dec 
102]).  It  cannot  be  different  when  the  charge 
is  against  one  holding  an  office.  Bee  Ekisall 
V.  Brooks,  17  Abb.  Pr.  22L  So  it  seems  to  be 
in  the  other  states.  Com.  v.  Clap,  4  Blass. 
163  [3  Am.  Dec  212];  Curtis  v.  Mussey,  6 
Gray,  261;  Seely  v.  Blair,  Wright  (Ohio)  358, 
683;  Brewer  v.  Weakley,  2  Ov«t  (Tenn.)  99 
[5  Am.  Dec.  6561;  Mayrant  t.  Richardson,  1 
Nott  &  McC.  (S.  C).  347  [9  Am.  Dec  707]." 

The  Massachusetts  cases  are  equally  clear 
and  harmonious.  Taken  together,  they  are 
most  discriminating  and  instructive  concern- 
ing the  whole  doctrine  of  privilege.  Tliey  are 
freely  cited,  in  the  cases  quoted  above. 

Burt  V.  Newspaper  Advertising  Company, 
154  Masa  242,  28  N.  D.  1,  IS  L.  B.  A.  97,  U 
the  latest  case,  and  is  extensively  quoted  by 
Judge  Taft,  as  we  have  already  seen.  We 
would  also  refer  especially  to  the  Maryland 
case  of  Negley  v.  Farrow,  60  Md.  176,  45  Am. 
Rep.  715,  and  the  Michtgaa  case  of  Bronson 
V.  Bruce,  69  Mich.  467,  26  N.  W.  671,  00  Am. 
Bep.  307,  and  the  Florida  case  of  Jones  et  aL 
V.  Townsend,  21  Pla.  431,  68  Am.  Bep.  67^ 

It  is  unnecessary,  however,  to  cite  authori- 
ties further.  Nearly  all  are  cited  in  tlie  cases 
we  have  already  quoted.  It  Is  sufficient  to 
say  that  the  weight  of  authority  in  general  Is 
overwhelmingly  on  the  side  of  the  proposi- 
tions, and  the  argument  in  support  of  them, 
quoted  above  from  the  opinion  of  Judge  Taft 
in  Post  Publishing  Co.  v.  HaUam,  while  thn 
sustaining  cases  are  even  more  remarkable 
for  adequate  research  and  a  vigorous  srrasp  of 
the  subject  than  for  their  naml>enk    The  op- 
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posing  cases,  however,  are  renlly  not  mimer- 
ouB,  tbere  being  but  very  few  ontalde  of  the 
lowft  and  Kansas  cases  referred  to  so  dispar- 
agingly Id  Upton  t.  Humes,  supra,  and  Brlggs 
r.  Garrett,  111  Pa.  404,  2  Ati.  513,  66  Am.  Rep. 
274.  The  latter  case  Is  the  one  most  relied 
upon  by  the  plaintiff  In  error,  and  Is  quoted 
very  generally.  It  is  a  question,  however, 
whether  the  factCi  and  circumstances  in  that 
case  do  not  place  it  in  a  class  of  cases  atbet 
than  the  one  at  bar — a  class  to  which  we  pro- 
pose briefly  to  refer;  and  therefore,  even 
were  Its  logic  convincing— -and  we  think  it  the 
reverse — it  might  still  be  discriminated  from 
the  case  at  bar.  The  Ubel  in  that  case  con- 
sisted of  a  letter  received  by  the  defendant 
tnaking  charges  against  Jndge  Briggs,  and 
the  puMicatlon  consisted  in  his  reading  it  to 
the  cmumlttee  of  one  hundred  assembled  In  a 
meeting  open  to  the  public,  the  so-called  com- 
mittee of  one  hundred  being  a  well-known  or- 
ganization fbr  a  distinct  public  purpose.  The 
South  Dakota  cases  upon  which  much  stress 
to  laid  by  counsel  for  plaintiff  in  error  appear 
to  be  based  by  the  South  Dakota  courts  ex- 
pressly upon  a  provision  in  the  Constitution 
of  South  Dakota.  Vide  Ross  v.  Wafd,  86  M. 
W.  183,  m  Am.  St  Rep.  746,  Many  cases 
have  been  cited  and  discussed  by  counsel  on 
both  sides  that  deal  with  facts  and  circum- 
stances which  place  them  In  classes  differing 
greatly  from  that  of  the  case  at  bar,  so  that 
they  are  concerned  with  other  applications  otf 
the  doctrine  of  privilege.  In  treating  a  sub- 
ject which  requires  such  nice  discrimination, 
and  sneh  careful  distinctions  in  the  applica- 
tion of  accepted  principles,  it  is  easy  to  per- 
ceive that  confusion  is  constantly  created  by 
applying  langnage  properly  used  in  one  class 
of  cases  as  authority  for  the  decision  of  an- 
other class.  I  refer  more  especially  to  the 
numerous  cases  relating  to  the  publicatimi  of 
rqx>rta  of  proceedings-  of  legislative,  judicial, 
and  semljudldal  bodies  containing  matter  de- 
famatory of  individuals,  and  also  to  those 
cases  that  are  concerned  with  charges  made 
to  the  appointing  or  supervising  power  for 
the  purpose  of  securing  the  discipline  or  re- 
moval of  a  subordinate  official.  A  large  pro- 
portion of  the  cases  cited  by  connsel  belong  to 
one  or  another  of  these  classes,  and,  although 
It  is  entirely  onnecessary  to  discnss  them  at 
length  or  to  cite  them,  it  seems  dei^rable  to 
indicate  one  or  two  in  each  class,  in  order 
that  the  distinction  may  appear  clearly  in  this 
connection. 

A  lea<nng  BngHsh  case  belonging  to  the  first 
class  mentioned  is-  Wason  v.  Walter  (Editor 
of  the  London  Times)  4  Q.  B.  84,  where  for 
the  flrst  time  (1868)  it  was  held  that  the  doc- 
trine of  privilege,  which  had  already  been  ap- 
plied to  the  publication  of  proceedings  of 
courts  of  Justice,  extended  to  debates  in  Par- 
liament. Chief  justiiie  Cockburn  in  that  case, 
referring  to  the  publication  of  Judicial  pro- 
ceedings, says:  "It  is  thps  that,  in  the  case 
«f  reports  of  proceedings  of  courts  of  Justice, 
dough  Individuals  may  occasionally  suffer 


from  them,  yet  as  they  ore  pnblished  with- 
out any  reference  to  the  individuals  concern- 
ed, but  solely  afford  Information  to  the  pub- 
lic, and  for  the  benefit  of  society,  the  pre- 
■umptloii  of  malice  is  rebntted,  and  such  pob- 
llcatl9ns  are  held  to  be  privileged.  The  other 
and  the  broader  principle  on  whldi  this  ex- 
ception to  the  general  law  4^  libel  is  founded 
is  that  the  advantage  to  the  commonity  from 
publicity  being  given  to  the  proceedings  of 
courts  of  justice  is  so  great  that  the  occa- 
sional inconvenience  to  indlvidnals  arising 
from  it  must  yield  to  the  general  good.  It  to 
true  that,  with  a  view  to  dlstlngiiish  the  pub- 
lication of  proceedings  In  Parliament  from 
that  of  proceedings  of  courts  of  Justice,  it  has. 
been  said  that  the  immunity  accorded  to  the 
reports  of  the  proceedings  of  courts  of  Justice 
is  grounded  on  the  fact  of  the  courts  being 
open  to  the  public,  while  the  houses  of  Par^ 
Uament  are  not,  as  also  that  by  the  pnblica- 
tl<ai  of  the  proceedings  of  the  courts  the  peo- 
ple obtain  a  knowledge  of  the  law  by  which 
their  dealings  and  conduct  are  to  be  regulat- 
ed. But  in  our  opinion  the  true  gronnd  is 
that  given  by  Lawrence,  J.,  in  Bex  v.  Wright 
8  T.  R.  298,  namdy,  that,  though  the  publica- 
tion of  snch  proceedings  may  be  to  the  disad- 
vantage of  the  particalar  indtrldual  conceit- 
ed, yet  it  to  of  vast  importance  to  the  public 
that  the  proceedings  of  oourta  of  Justice 
Bhonld  be  nniversally  known.  The  general 
advantage  to  the  country  in  having  these  pro- 
ceedings made  public  more  than  counterbal- 
ances the  Inconvanlence  to  the  private  persons 
whose  conduct  may  be  the  subject  of  mcfa 
proceedings.'  In  Davidson  v.  Duncan,  7  B.  ft 
B.  231  (B.  O.  L.  R.  VOL  90),  26  L.  J.  Q.  B.  106, 
Lord  Campbell  says:  'A  fair  account  of  .what 
takes  place  in  a  court  of  jtistice  to  privileged. 
The  reason  is  that  the  balance  of  public  bene- 
fit from  publicity  is  great  It  is  of  great  con- 
sequence that  the  public  should  know  what 
takes  place  In  court,  and  the  proceedings  are 
nnder  control  of  Judges.  The  inconvenience, 
therefore,  arising  from  the  chance  of  Injury 
to  private  character,  to  Infinitesimal^  small, 
as  compared  to  the  convenience  of  publicity.' 
And  Wrlghtman,  J.,  says:  "The  only  founda- 
tion for  th6  exception  to  the  superior  benefit 
of  the  publicity  of  Judicial  proceedings,  which 
counterbalances  the  injnry  to  individuals, 
thongh  that  at  times  may  be  great'"  And 
Chief  Justice  Cockbnm  concludes:  "Both 
the  principles  on  which  the  exemption  from 
legal  consequences  to  thus  extended  to  tbe 
pablication  of  the  iMroceedings  of  courts  of 
Justice  appear  to  ns  to  be  applicable  to  the 
ease  beforo  n&" 

A  leading  American  case  belonging  to  thto 
class  extends  the  application  of'tbe  principles 
here  quoted.  The  case  is  that  of  Barrows  t. 
Bell,  7  Oraj,  901,  66  Am.  Dec.  478,  which 
was  an  action  of  libel  brought  against  a 
member  of  the  Massachusetts  Medical  So- 
ciety for  the  publication  of  proceedings  M 
that  society  attending  the  expalalon  of  a 
member.     Chief  Justice  Shaw's  decision  In 
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ttiat  case  seems  to  have  been  generally  fol- 
lowed in  tbla  country,  and  seems  to  have 
established  practically  the  American  rule  on 
this  point.  He  says:  "But  whatever  may 
be  the  rule  as  adopted  and  practiced  In  Eng- 
land, we  think  that  a  somewhat  larger  liberty 
may  be  claimed  in  tbls  country  and  In  this 
commonwealth,  both  for  the  proceedings  be- 
fore all  public  bodies,  and  for  the  publication 
of  those  proceedings  for  the  necessary  infor- 
mation of  the  people.  So  many  municipal, 
parochial,  and  otber  public  corporations,  and 
so  many  large  voluntary  associations  formed 
for  almost  every  lawful  purpose  of  benevo- 
lence, business,  or  interest,  are  constantly 
holding  meetings  in  their  nature  public,  and 
so  usual  is  it  that  their  proceedings  are  pub- 
lished for  general  use  and  information,  that 
the  law,  to  adapt  itself  to  this  necessary 
condition  of  society,  must  of  necessity  admit 
of  these  public  proceedings,  and  a  just  and 
proper  publication  of  them,  as  far  as  it  can 
be  done  consistently  with  private  rights. 
This  view  of  the  law  of  libel  in  Massachu- 
setts is  recognized,  and  to  some  extent  sanc- 
tioned, by  the  case  of  Commonwealth  t. 
Clap,  4  Mass.  163  [3  Am.  Dec.  212],  and 
many  other  cases."  Speaking  of  the  powers 
of  the  Massachusetts  Medical  Society  and  its 
relation  to  its  members,  he  says:  "The  char- 
ter invested  the  society,  their  members  and 
licentiates,  with  large  powers  and  privileges. 
They  vFcre  authorized  to  elect  fellows,  in- 
vested with  powers  to  suspend,  expel,  or  dis- 
franchise any  fellow  or  member,  and  to  make 
rules  and  by-laws  for  their  government  No 
.person  could  be  a  member,  but  by  bis  own  act 
in  accepting  the  appointment  This  society 
was  regarded  by  tjiese  legislative  acts  as  a 
public  institution,  by  the  action  of  which  the 
public  would  be  deeply  affected  in  one  of  its 
public  interests — the  health  of  the  people. 
The  plaintUf,  by  accepting  his  appointment 
as  a  fellow,  voluntarily  submitted  himself  to 
the  government  and  Jurisdiction  of  the  so- 
ciety in  his  professional  relations,  so  long  as 
they  acted  within  the  scope  of  their  authority. 
If,  then,  this  charge  of  dishonorable  or  fraud- 
ulent conduct  by  the  plaintiff  in  his  dealings 
with  Dr.  Carpenter  was  within  the  Jurisdic- 
tion of  the  medical  society,  and  proceedings 
were  instituted  and  carried  on  to  their  flnal 
determination  in  the  expulsion  of  the  plain- 
tiff from  his  fellowship,  then  the  proceedings 
might  be  rightly  characterized,  as  In  the  case 
of  Farns worth  v.  Storrs,  as  quasi  Judicial, 
and  then  the  only  remaining  question  of  fact 
was  whether  the  publication  was  a  true  and 
correct  narrative  of  such  proceedings  and 
determination."  It  may  be  observed  that  no 
line  Is  drawn  in  this  case  between  the  pro- 
ceedings and  a  publication  of  the  proceedings. 
A  leading  English  case  belonging  to  the 
.second  class  we  have  mentioned  is  Harrison 
V.  Bush,  5  Ellis  &.  B.  345,  in  which  the  al- 
leged libel  was  addressed  to  Lord  Palmers- 
ton,  then  Prime  Minister,  for  the  purpose  of 
jieeuring  the  removal  of  the  plaintiff,  a  Jus- 


tice of  the  peace,  from  his  office.  It  was  held 
qualifiedly  privileged;  that  Is,  privileged  If 
published  bona  fide,  without  malice,  etc. 

A  conspicuous  American  case  is  Bamsey  v. 
Cheek,  109  N.  C.  270,  13  S.  B.  775,  where  the 
alleged  libel  was  addressed  to  the  superin- 
tendent of  the  census,  with  a  view  to  the  re- 
moval of  an  enumerator,  and  it  was  held  to 
be  quallfledly  privileged.  In  the  same  man- 
ner. 

Of  the  cases  cited  which  Involved  strictly 
private  and  unofficial  relations,  such  as  those 
between  employers  in  regard  to  servants  or 
employes,  the  well-known  starting  point  of 
quallfledly  privileged  commimications,  and 
between  members  of  a  family  with  regard 
to  persons  seeking  marriage,  there  is  obvious- 
ly no  occasion  to  speak,  for  that  branch  of 
the  doctrine  of  privilege  has  been  too  long 
settled  and  is  too  well  understood. 

This  laborious  review  of  the  authoritleB 
leaves  no  doubt  In  our  mind  that  It  would 
be  unsound  In  principle,  unwarranted  by 
precedent,  and  contrary  to  public  policy  to 
bold  that  allegations  of  fact  charging  a  can- 
didate for  office  with  a  criminal  offense  are 
in  any  way  privileged.  If  allegations  of  fact 
charging  a  candidate  for  office  with  a  crim- 
inal offense  are  false  or  untrue  (In  the  case 
at  bar  it  Is  admitted  by  the  pleadings  that 
the  charges  of  crime  contained  In  the  alleged 
libel  are  false  or  untrue),  then  good  faith  and 
probable  cause  are  not  a  defense  to  the  ac- 
tion. In  such  case  the  publisher  of  a  libel 
takes  his  own  risk,  and  can  Justify  only 
by  pleading  specially  and  proving  the  truth 
of  the  charge.  If  the  case  at  bar  required 
us  to  go  further  than  this,  and  we  were  asked 
to  hold  that  no  allegations  of  fact  charging  a 
candidate  with  disgraceful  acts,  whether 
criminal  or  not  criminal,  are  privileged,  as  do 
many  of  the  cases  cited,  we  might  deem  it 
necessary  to  extend  the  discussion  further, 
and  analyze  the  whole  subject  exhaustively, 
but  such  is  not'  the  case.  We  are  entirely 
agreed  that  this  opinion  should  not  embrace 
any  question  not  actually  before  us,  and 
therefore  we  consider  further  discussion  un- 
necessary. 

We  think  that  there  was  no  error  in  the 
rulings  or  charge  of  the  learned  Chief  Jus- 
tice, and  therefore  the  Judgment  of  the  court 
below  is  affirmed. 


Cn  N.  H.  ST6) 

WTOGIN  V.  CITY  or  MANCHBSTEB. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   June  7,  1904.) 

UUNICIFAI.  COBFOBATIONS— PCTBLIO  B17II.DINOS 
—  CONTROL— POWERS  OF  LKOISLATURE— DC- 
PLOTfiS  —  APPOINTMENT    —    ACCEPTANC*      OF 

•  BESVICES— BIOHT  TO  EECOVEK— BBEACH  OF 
CONTBACT  —  BEUEOT  —  STATUTES — CONSTBUO- 
TION. 

1.  The  Legislature  has  power  to  establish,  by 
appointment  of  the  state  executive,  boards  of 
I>olice  commissioners,  who  shall  have  control 
over  local  police  matters,  including  the  appoint- 
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ment  of  officers  and  the  determination  of  the 
amount  of  their  compensation. 

2.  The  Legislature  may  transfer  to  police  com- 
missioners, to  be  appointed  by  the  Governor, 
for  the  use  of  police  under  their  control,  station 
houses  and  other  machinery  provided  by  a  mu- 
nicipality for  police  purposes,  and  may  give 
such  commissioners  control  over  the  station 
houses,  as  the  purpose  of  the  dedication  of  the 
property  is  not  thereby  diverted. 

3.  Laws  1903,  p.  353,  c.  324,  made  it  the  duty 
of  the  police  commissioners  of  the  city  of  Man- 
chester to  appoint  a'  janitor  for  the  care  of  the 
police  station,  and  fix  his  compensation  there- 
for. A  few  days  prior  to  the  pt^age  of  this 
act,  a  janitor  of  the  police  station  had  been 
employed  by  the  municipal  antborities  of  the 
city  for  a  term  of  one  year.  Held  that,  as 
there  was  nothing  in  the  act  to  show  that  the 
Legislatnre  knew  of  this  fact,  the  act  could  not 
be  construed  as  postponing  the  power  to  ap- 
point a  janitor  until  the  termination  of  the  of- 
fice of  the  janitor  previously  appointed. 

4.  So  much  of  Laws  1903,  p.  353,  c.  324.  mak- 
ing it  the  duty  of  the  police  commissioners  of 
a  certain  city  to  appoint  a  janitor,  as  impairs 
the  obligation  of  a  valid  contract  of  a  janitor 
appointed  by  the  proper  municipal  authorities 
prior  to  the  passage  of  the  act,  mast  fail  of 
execution. 

5.  The  Question  of  the  right  of  a  janitor  ap- 
pointed by  the  i>olice  commissioners  of  a  city' 
pursuant  to  the  power  vested  in  them  by  Laws 
1903,  p.  353,  c.  324,  to  recover  for  his  services, 
cannot  be  ajfected  by_  the  rights  of  a  janitor 
appointed  for  a  certain  term  ciy  the  municipal 
authorities  prior  to  the  passage  of  that  act. 

6.  Regardless  of  any  technical  defect  in  the 
authority  appointing  or  employing  city  em- 
ployes, the  city  is  bound  to  pay  for  services  re- 
ceived and  accepted. 

7.  After  the  passage  of  Laws  1903,  p.  358,  C. 
324,  making  it  the  duty  of  the  police  commis- 
■iooers  of  a  certain  city  to  appoint  a  janitor 
for  the  police  station  and  fix  his  compensation, 
the  police  commissioners,  and  not  the  city  com- 
mittee on  lands  and  buildings,  which  previously 
had  that 'power,  were  exclusively  empowered  to 
appoint  a  janitor  and  accept  his  services. 

8.  A  janitor  of  a  police  station,  appointed  for 
a  year,  is  not  a  puolic  officer,  but  a  mere  em- 
pioyC,  whose  contract  gitres  him  no  estate  for 
years  in  the  station  house,  and  no  right  of  en- 
try beyond  a  revocable  license ;  and.  In  case  of 
his  discharge,  his  right  of  action  is,  at  most, 
for  breach  of  contract,  and  he  cannot  com- 
pel the  city  to  keep  him  in  its  service. 

9.  Under  Laws  1903,  p.  353,  c.  324,  making 
it  the  duty  of  the  police  commissioners  of  a  cer- 
tain city  to  appoint  a  janitor  and  fix  his  com- 
pensation, the  determination  of  such  commis- 
sioners that  an  occasion  existed  which  required 
the  appointment  of  a  janitor  is  conclusive  on 
the  question  of  the  right  of  the  person  appoint- 
ed to  recover  for  services  rendered. 

10.  Under  Laws  1903,  p.  353,  c.  324,  making  it 
the  duty  of  the  police  commissioners  of  a  cer- 
tain city  to  appoint  a  janitor  for  the  police  sta- 
tion, and  fix  his  compensation,  repealing  all 
conflicting  acts,  and  made  to  take  effect  upon  its 
passage,  tiie  police  conunissioners  had  power  to 
appoint  and  accept  the  services  of  a  janitor  im- 
mediately after  the  passage  of  the  act,  although 
a  few  davs  previous  to  its  passage  another  jan- 
itor had  been  employed  by  the  then  proper  city 
authorities  for  the  term  of  a  year. 
Chase,  J.,  dissenting. 

Transferred  from  Buperor  Conrt;  Wallace, 
Judge. 

Assumpsit  for  serrlceB  by  Frank  P.  Wlg- 
gln  against  the  dty  of  Manchester.  The 
facts  were  agreed,  and  the  case  was  trans- 
ferred from  the  superior  court.  Judgment 
for  plalutilt. 


At  a  meeting  of  the  lands  and  buildings 
committee  of  the  board  of  mayor  and  alder- 
men of  Manchester  held  March  21,  1903, 
Charles  W.  Sldnner  was  employed  as  janitor 
of  the  police  station  for  one  year  from  the 
Ist  day  of  the  following  April.  In  making 
the  contract  of  employment,  the  committee 
acted  under  the  provisions  of  section  2,  c.  34, 
Laws  and  Ordinances  of  the  City  of  Manches- 
ter, which  is  as  follows:  "The  joint  stand- 
ing committee  on  lands  and  buildings  shall 
have  the  care  of  all  other  buildings  belong- 
ing to  the  city.  They  shall'  employ  a  janitor 
to  take  charge  of  the  courthouse.  *  *  • 
The  said  committee  may  also  employ  such 
persons  as  may  be  necessary  to  take  charge 
and  care  of  the  other  buildings  of  the  city." 
Skinner  entered  upon  the  discharge  of  his 
duties  on  April  1,  1903. 

April  6,  1903,  the  police  commissioners  of 
Manchester,  acting  under  chapter  824,  p.  353, 
Laws  1903,  appointed  the  plaintiff  as  Janitor 
of  the  police  station,  and  he  entered  upon  the 
discharge  of  his  duties  on  the  BAme  date. 
He  has  never  been  notified  by  the  lands  and 
buildings  committee  or  by  the  police  com- 
missioners to  leave  the  employ  of  the  city, 
but  the  mnnicipallty,  through  Its  proper  offi- 
cers, has  refused  to  pay  him  for  his  services, 
or  to  recognize  his  claim  to  the  position.  He 
still  continues  to  perform  the  duties  of  jani- 
tor at  the  police  station,  with  the  knowledge 
and  approval  of  the  police  commissioners. 

There  was  no  necessity  for  the  services  of 
an  additional  Janitor  when  the  plaintiff  was 
appointed,  and  there  Is  none  now.  There 
was  no .  cause  for  discharging  Skinner,  and 
no  reason  for  terminating  contractual  rela- 
tioos  with  him,  except  as'  shown  by  the  facts 
herein  stated.  He  has  not  been  discharged 
by  the  board  of  mayor  and  aldermen  or  by 
the  lands  and  buildings  committee,  and  still 
continues  to  act  as  Janitor.  The  dty  has  ac- 
cepted bis  services  and  recognized  him  4S 
Janitor.  He  has  not  been  so  recognized  by 
the  police  commissioners,  his  bill  for  service^ 
has  not  been  approved  by  them,  and  he  was 
notified  by  them  that  his  services  were  no 
longer  necessary  at  the  time  of  the  plaintiff's 
appointment.  There  was  no  vacancy  in  the 
position  of  Janitor  when  the  plaintiff  was  ap- 
pointed, unless  the  facts  herein  stated  show 
a  vacancy. 

If,  upon  the  foregoing  facta  .the  plaintiff 
Is  entitled  to  recover,  he  Is  to  have  judg- 
ment for  $464,  in  full  for  all  services  to  No- 
vember 19,  1903. 

Taggart,  Tuttle,  Burroughs  Sc  Wyman,  for 
plaintiff.  George  A.  Wagner  and  Oliver  B. 
Branch,  for  defendants. 

PARSONS,  G.  J.  The  question  whether 
the  Legislature  has  power  to  establish,  by 
appointment  of  the  state  executive,  boards  of 
police  commissioners,  who  should  have  con- 
trol over  local  police  matters,  including  the 
appointment  of  police  officers  and  the  deter- 
mination of  the  amount  of  their  compensa- 
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tlon,  was  determined  affirmatively  In  Goocb 
V.  Exeter,  70  N.  H.  418,  48  Atl.  1100,  85  Am. 
St.  Rep.  637.  The  decision  was  upon  the 
ground  that  the  "principal  duty"  of  the  po- 
lice "Is  to  aasist  In  the  preservation  of  the 
public  peace — a  matter  of  pabUc  concern" — 
and  that  "they  are  state  or  public  officers, 
not  town  or  private  officers."  Page  414,  70 
N.  H.,  48  Atl.  1100,  86  Am.  St  Rep.  687; 
Burch  v.  Hardwlcke,  80  Grat.  24,  32  Am.  Rep. 
840;  Caty  of  Newport  v.  Horton  (R.  I.)  47 
Atl.  312,  50  I..  R.  A.  330.  The  transfer  to 
such  commissioners,  for  the  use  of  the  police 
under  their  control,  of  station  bouses  and 
other  machinery  provided  by  the  municipal- 
ity for  police  purposes.  Is  valid,  since  tbe 
property  Is  still  applied  to  the  use  for  which 
It  was  dedicated,  and  tbe  only  change  is  la 
the  agency  by  which  the  use  is  directed: 
Mil.  Mun.  Corp.  (2d  Ed.)  {  34;  Baltimore  v. 
State,  15  Md.  376,  74  Am.  Dec.  673,  585,  586. 
The  Legislature  therefore  has  power  to  give 
stich  police  commissioners  control  over  a  sta- 
tion house — a  building  tbe  use  of  which  Is 
essential  to  the  conduct  of  tbe  police  of  tbe 
dty — by' giving  to  them  the  control  of  the 
care  of  tbe  building.  Authority  to  make 
such  change  Is  necessarily  included  in  the 
power  to  transfer  the  police  fh>m  municipal 
to  state  control.  In  1893  the  powers  pos> 
sessed  by  the  municipal  offic««  of  Mancheo- 
tw  "In  relation  to  the  appointment  and  re- 
moval, the  uniforming  and  organizing,  of 
p<riice  officers  of  the  city,"  were  transferred 
to  and  vested  in  a  board  of  police  commis- 
sioners appointed  by  the  Governor  and  coun- 
eiL    Laws  1893,  p.  176,  e.  202,  if  1,  8. 

Whether,  by  necessary  intendment.  It  must 
be  understood  that  tbe  commissioners  were 
given  by  this  act  such  control  over  the  sta- 
tion houses  and  other  boitdings  or  apparatus 
dedicated  to  the  use  of  tbe  police  force  that 
none  of  the  municipal  officers  could  interfere 
in  their  use  aud  control  of  them,  need  not  be 
considered,  for  the  Legislature  in  terms  oth- 
erwise expressed  its  purpose  In  the  matter. 
HavUtg  tbe  power  to  make  such  change. 
Whether  such  change  was  Intended  is  to  be 
inferred  from  tbe  language  used,  which  is  as 
(Allows: 
"An  act  in  relation  to  the  powers  and  duties 

of  police  comtnlssloners  of  Sfancbester. 

•    •    • 

"Section  I.  It  dbaU  be  the  duty  of  the  po- 
lice commissioners  'of  the  city  of  Manchester 
to  appoint  a  janitor  for  tbe  care  of  tbe  police 
station  and  fix  his  compensation  therefor. 

"Sec.  2.  All  acts  and  parts  of  acts  incon- 
sistent with  this  act  are  hereby  repealed,  and 
this  act  shall  take  effect  upon  its  passage." 

Laws  1903,  p.  353,  c.  324. 

This  act  was  approved  April  2,  1903.  Act- 
ing under  the  authority  supposed  to  be  con- 
ferred thereby,  the  police  commissioners  on 
April  9,  1908,  appointed  tbe  plaintiff  Janitor 
of  the  police  station,  and  he  entered  upon 
tbe  discharge  of  bis  duties  on  that  date,  and 
jias  coDtinued  "to  perform  the  duties  of  Jani- 


tor at  tbe  police  station,  with  tbe  knowledge 
and  approval  of  tbe  police  commissioners." 
In  other  words,  as  the  employ^  or  appointee 
of  the  police  commissioners,  the  plaintiff  has 
performed  all  the  services  required  of  bim  to 
their  satisfaction;  and  tbe  sole  question  in 
this  case  is  whether  be  is  entitled  to  be  paid 
the  compensation  for  services  which  be  has 
rendered  at  the  request  of  the  commissioners, 
which,  under  the  statute,  they  have  fixed 
upon.  There  is  no  controversy  as  to  the 
amount  which  tbe  plaintiff  is  entitled  to  re- 
cover, if  be  can  recover  at  all.  There  Is  no 
contention,  therefore,  that  the  commission- 
ers have  awarded  anything  but  reasonable 
compensation  for  tbe  service  performed.  Un- 
der these  circumstances,  as  It  has  been  de- 
cided tbe  Legislature  had  power  to  confer 
tbe  authority  to  appoint  upon  the  commis- 
sioners, why  should  not  tbe  plaintiff  have  his 
pay?  It  la  not  claimed  that  there  la  any- 
thing In  the  language  by  which  the  Legisla- 
ture expressed  its  purpose  from  which  any 
Inference  against  the  plalntitrs  right  can  be 
drawn. 

It  Is  said  that  certain  facts  appear  by  parol 
from  which  tbe  court  must  attach  a  condi- 
tion to  tbe  exercise  of  the  power,  which  is 
not  contained  in  the  written  expression  of 
tbe  legislative  purpose.  These  facts  are  as 
follows:  Prior  to  the  passage  of  tbe  act,  one 
Skinner  bad  been  employed  by  the  municipal 
authorities  of  the  dty  as  Janitor  of  tbe  police 
station  for  one  year.  It  is  found  or  agreed 
that  there  was  no 'necessity  for  the  appoint- 
ment of  an  additional  Janitor  when  the  plain- 
tiff was  appointed,  and  that  when  he  was 
appointed  there  was  no  vacancy  In  the  posi- 
tion of  Janitor,  unless  tbe  facts  stated  abow  a 
vacancy. 

It  is  urged  that  Skinner  held  a  contractual 
relation  as  employe  with  the  dty  govern- 
ment; the  obligations  of  which  the  Legisla- 
ture could  not  impair,  and  that;  as  an  addi- 
tional Janitor  was  unnecessary,  the  power 
conferred  upon  tbe  commissioners  must  have 
been  conferred  upon  the  condition  that  it 
should  not  be  exercised  ontil  Skinner's  con- 
irnct  of  employment  expired.  Tbe  facts  re- 
lied upon  stand  as  the  conclusions  of  the  trial 
court.  It  does  not  appear  that  the  Legisla- 
ture knew  of  Skinner's  contract,  or  held  tbe 
opinion  that  only  one  Janitor  was  necessary. 
The  facts  surrounding  the  parties  at  the  time, ' 
and  in  contemplation  of  which  the  language 
was  used,  may  be  referred  to,  to  ascertain 
what  tbe  language  meant  to  the  parties,  but 
it  is  an  elementary  proposition  that  a  'writ- 
ten instrument  cannot  be  modified  or  con- 
trolled by  parol  evidence.  If  the  Legisla- 
ture did  not  pass  tbe  act  understanding  that 
Sldnner  held  a  valid  contract  for  a  year, 
there  Is  no  force  to  the  argument  Whether 
they  did  so  understand  or  not  there  Is  no 
evidence  except  the  act  Itself.  The  fftiiore 
to  make  any  reference  to  Skinner's  contract 
or  to  Insert  the  condition  which  It  is  now 
proposed  to  read  into  the  act,  tends  to  eetab- 
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Ush  that  tbe  LeglBlatnre  did  not  tindwstand 
sacb  to  be  tbe  character  of  Skinner's  con- 
tract, rather  than  that  they  meant  the  act  to 
be  read  with  the  i>roTlslon  snggested.  Tbe 
argument  Is  merely  a  contention  as  to  what 
tbe  Lieglsiature  wonld  probably  haye  done 
If  they  had  understood  the  facts  as  now 
found.  That  they  did  not  so  provide  estab- 
lishes that  they  did  not  so  understand,  rath- 
er than  that  they  did  i^hat  they  did  not  do. 
Whether  the  Leglslatm-e  were  right  or  wrong 
in  their  probable  canclnslon  (If  they  knew 
anything  of  the  tuet)  that  Skinner's  contract 
was  invalid,  has  not  yet  been  dedded.  If 
wrong,  80  much  of  tbe  legislative  purpose  as 
tended  to  impair  the  obligation  of  his  con- 
tract must  foil  of  execution.  But  the  ques- 
tioo  of  Skinner'a  rights  <!annot  affect  tbe 
plaintiff's  right  to  recover,  because  so  much 
of  tbe  act  as  autborlzed  the  commissioners 
to  employ  a  janitor  Is  within  tbe  legislative 
power.  The  main  purpose  of  the  act  was  to 
place  the  janitoiUiip  und«r  the  control  of  the 
poUee  commissioners.  There  is  no  reason 
wby  this  purpose  should  be  defeated  by 
want  of  power  to  abrogate  Skinner's  con- 
tract withoat  payment  of  damages.  But  re* 
gardless  of  any  technical  defect  In  the  au- 
ttaorlty  appointing  or  employing  either  SUn- 
ner  or  Wiggin,  tbe  city  is  bound  to  now  pay 
for  secviceci  received  and  accepted  by  them. 
Sktamar  v.  Haacbester,  72  N.  H.  298,  66  AtL 
313;  Consins  v.  Manchester,  67  N.  H.  229, 
38  Atl.  724. 

Ib  the  case  of  Skinner  v.  MandMster,  72  N. 
H.  289,  66  Atl.  818,  it  was  not  suggested  that 
eltber  tbe  committee  or  tbe  commissloneia 
bad  attempted  to  dlscbavge  Skinner,  and  be 
was  considered  entitled  to  recover  for  serv- 
tees  seeded  by  tba  city.  It  now  appears 
tbat  tbe  commissioners,  when  tbey  appointed 
Wlggln,  aotifled  Kebmer  that  bis  services 
were  no  longer  necessary,  aaA  tbat  they  dM 
not  accept  bis  services  as  Janitor  atfter  tbe  ap< 
pirfBtmeat  of  Wiggin,  but  recognized  Wlggla 
as  Janitor,  and  accepted  Ills  aervlces  as  sncb, 
while  tbe  munteipol  o£9cers  took  tbe  contrary 
eonrseL  Tbe  question  therefore  la,  what  offi- 
cers bad  power  to  accept  tbe  aervlces  tendered 
by  both  Skinner  and.  Wlggln— tbe  commis- 
sioners or  tbe  municipal  officers  of  tbe  dty? 
The  language  of  the  provision  under  which 
tbe  commissioners  acted  is  plain  and  unam- 
bignoos,  and  calls  for  neither  explanation  nor 
Interpretation.  Wherever  tbe  authority  to 
appoint  or  employ  some  person  as  "Janitor  foo 
tbe  care  of  the  police  station"  bad  previously 
vested,  the  act  plainly  and  unequivocally  vest- 
ed tbat  authority  in  the  police  commissioners 
immediately  upon  Its  passage.  After  this 
leglslatton,  the  committee  on  lands  and  bulld> 
IngB,  or  other  munidpei  officers,  had  no  powte 
to  represent  tbe  dty  as  to  the  Janltorshlp  of 
tbe  police  station.  Tbat  power  was  vested 
exclusively  tn  the  police  commissioners. 
Hence  it  follows,  upon  tbe  facts  now  stated, 
bnt  which  were  omitted  when  Skinner's  Case 
wa4  before  tke  court,  that  Wiggln's  services 


were  accepted,  and  Skinner's  were  not,  and 
that  Wiggin  is  entitled  to  recover.  Despite 
'  the  agreement  in  this  case  tbat  there  was  no 
cause  for  discharging  Skinner,  the  commission- 
ers may  have  entertained  a  different  opinion 
as  to  tbe  fact,  or  they  may  have  thought  his 
contract  for  a  year  invalid,  or  terminated  by 
tbe  transfer  of  tbe  controlling  agency  to  them. 
If  they,  were  in  error  In  each  respect,  and  If 
such  error  would  have  given  Skinner  a  ground 
of  action  for  breach  of  contract,  the  dty 
could  not  set  up  a  breach  of  contract  with 
Skinner,  to  escape  tbelr  obligation  to  pay  for 
services  accepted  by  the  duly  authorized 
agency.  Tbe  plalnttlfs  right  to  recover  for 
services  rendered  stands  predsely  as  it 
would  if.  In  the  absence  of  any  legislation,  the 
municipal  officers,  having  employed  Skinner 
for  a  year,  had  then  discharged  him,  employ- 
ed tbe  plaintiff,  and  accepted  bis  services.  It 
would  not  be  urged  that  the  defendants'  ad- 
mission, or  a  Judicial  finding,  that  Skinner's 
discharge  was  wrongful,  was  an  answer  to 
the  plaintiff's  claim  for  payment  for  SMvlce 
performed.  Skinner  was  not  a  publle  otBcer. 
He  was  an  employ^,  and  bis  position  under 
bis  contract  was  an  emidoymott,  and  not  an 
office.  Wbitebonse  v.  Langdon,  10  N.  H.  331; 
Bicker's  Petition,  66  N.  H.  207,  280,  281,  29 
Ati.  569,  24  L.  B.  A  740.  His  contract  did 
Bot  give  him  an  estate  for  years  In  tbe  station 
bouse,  or  any  right  of  entry  bey(»ul  a  revoca- 
ble license.  At  tbe  best,  his  position  was  tbat 
of  a  servant  employed  by  the  year,  who,  if 
wrongfully  discharged,  has  a  right  of  action 
for  breach  of  centract,  but  who  cannot  by 
force  of  bis  contract  compel  bis  master  to 
keep  him  In  bis  servic&  Tbe  contract  was 
lot  one  of  tbe  comparaitlvely  few  wUcta  tbe 
law  will  enforce  by  decreeing  specific  per- 
formaace,  bat  tbe  ordinary  contract  which 
the  law  leaves  tbe  promisor  free  to  break.  If 
be  chooses,  giving  tbe  other  party  the  nm- 
edy  of  damages  tor  the  breach.  Hirimes, 
Com.  Law,  301;  Cbellis  v.  Grimes,  72  N.  H. 
104,  106,  04  AtL  94a 

If  It  is  fairly  Inferable  from  competent  evi- 
dence tbat  tbe  Legislature  did  not  Intend 
there  should  be  more  than  one  Janitor,  or  tbat 
the  commissioners  should  appoint  a  Janitor 
unless  there  should  be  occasion  tberefw; 
still,  as  tbe  ajvointment  of  a  Janitor  was  oc- 
dusively  placed  with  tbe  commissioners,  their 
determination  tbat  aa  occasion  existed  which 
required  one  to  be  appointed  must  be  condu- 
slve,  so  far  as  the  present  suit  Is  concerned. 
But  it  is  said  that,  as  the  commissioners  bad 
no  power  to  appoint  a  Janitor  until  Skinner's 
eontract  was  in  some  manner  terminated,  tbey 
had  no  power  to  bind  the  dty  by  tbe  accept- 
ance of  the  services  of  any  one.  Tbe  Legis- 
lature bad  power  to  deprive  tbe  munldpal  of- 
ficers of  c<mtro]  over  the  building,  and  this 
tbey  did  by  repealing  all  statutes  authorizing 
them  to  exercise  such  control.  It  Is  not  prob- 
able that  It  was  Intended  to  raider  Skinner 
accountable  to  no  one  during  tbe  year  of  bis 
contract    Aa  by  the  same  act  tbe  control  was 
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vested  In  tbe  commissioners,  It  Is  probable 
sucb  power  was  intended  to  vest  in  tbem 
wben  taken  from  tbe  officers  formerly  pos- 
sessing it,  wblcb  was  upon  tbe  passage  of  tbe 
act.  Neither  is  it  probable  tbe  Legislature 
contemplated  tbe  conflict  which  has  in  fact 
taken  place,  and  expected  two  persons  should 
be  employed  during  the  year,  each  claiming 
to  be  Janitor.  It  seems  more  probable  they 
intended  to  place  the  determination  who 
should  be  Janitor  with  the  commissioners, 
rather  than  that  their  purpose  was  to  leave 
the  question  open  for  a  year  for  tbe  slow  ac- 
tion of  the  court. 

The  case  contains  facts  bearing  upon  tbe 
validity  of  Skinner's  contract.  If  tbe  com- 
mittee who  employed  Skinner  had  not  author- 
ity to  employ  him  for  a  year,  or  to  make  any 
contract  which  would  hamper  or  delay  the 
commissioners  in  the  performance  of  the  du- 
ties which  the  Legislature  could  rightfully 
impose  upon  tbem,  no  question  as  to  the  right 
of  the  plaintiff  to  recover  could  be  raised. 
Whether  Skinner's  contract  is  valid,  and 
whether  he  has  any  right  of  action  for  the 
refusal  of  the  commissioners  to  recognize  him 
as  Janitor,  may  be  questions  of  no  practical 
Importance  to  the  parties.  If  they  are,  it  is 
not  advisable  to  consider  them  unnecessarily 
in  a  suit  to  which  Skinner  is  not  a  party. 
T^n  other  grounds  than  the  Invalidity  of 
Skinner's  contract,  tbe  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

WALKER,  BINGHAM,  and  YOUNG,  JJ., 
concurred;  ' 

CHASE.  3.  {dissenting).  Skinner  was  not 
a  public  officer,  but  a  mere  servant  of  the 
city,  employed  "to  take  charge  and  care"  of 
the  police  station.  Apparently  the  contract 
with  him  was  valid.  Since  1897  the  board  of 
mayor  and  aldermen  of  Manchester  have  had 
the  care  and  superintendence  of  the  city's 
buildings  and  property.  Laws  1846,  p.  851,  c. 
384,  g  18;  Pub.  St  1901,  c.  60,  §  5;  Laws  1897, 
p.  196i  c.  188,  i  1.  By  section  2,  c.  34,  of  the 
ordinances  of  tbe  dty,  the  committee  on  lands 
and  buildings  Is  empowered  to  employ  such 
persons  as  may  be  necessary  to  take  charge  of 
the  city's  buildings.  This  committee  of  the 
board  of  mayor  and  aldermen  made  the  con- 
tract' with  Skinner.  No  reason  has  been 
pointed  out,  and  none  Is  perceived,  why  the 
city  was  not  bound  by  the  contract  No  ques- 
tion In  respect  to  it  Is  raised  under  the  stat- 
ute of  frauds.  The  only  question  before  the 
court  is  whether  the  Legislature  Intended  by 
the  act  of  1903  to  annul  this  contract  or 
merely  to  transfer  to  the  police  commissioners 
authority  to  select  Janitors  for  the  police  sta- 
tion after  the  contract  was  ended.  The  act 
reads  as  follows:  "It  shall  be  the  duty  of  the 
police  commissioners  of  the  city  of  Manches- 
ter to  appoint  a  Janitor  for  the  care  of  the  po- 
lice station,  and  fix  his  compensation  therefor. 
All  acts  and  parts  of  acts  inconsistent  with 


this  act  are  hereby  repealed,  and  this  act 
s]  nil  take  effect  upon  its  passage."  Laws 
1903,  p.  353,  c.  324.  It  is  improbable  that  tbe 
Legislature  intended  to  provide  for  the  ap- 
pointment of  a  Janitor  in  addition  to  the  one 
already  employed,  as  there  was  no  necessity 
for  such  appointment  Moreover,  tbe  employ- 
ment of  two  persons — one  by  each  of  two 
agencies  acting  Independently  of  each  other — : 
to  have  the  care  and  control  of  a 'building, 
both  charged  with  the  same  duties,  would  be 
likely  to  lead  to  confusion  and  conflict  and 
result  In  ineffective  and  unsatisfactory  serv- 
ice. It  is  also  highly  Improbable  that  the 
Legislature  attempted  to  annul  or  Impair  the 
contract  made  by  tbe  city  with  Skinner. 
They  did  not  have  the  power  to  do  this. 
Const  n.  S.  art  1.  |  10.  The  presump- 
tiou  Is  that  they  did  not  attempt  to  do  it 
The  purpose  of  the  act  seems  to  have  been 
to  transfer  from  the  dty  to  the  police  com- 
missioners the  function  of  selecting  and  em- 
ploying a  Janitor  for  the  police  station.  Un- 
doubtedly the  Legislature  possessed  the  power 
to  make  such  transfer.  Gooch  v.  E<zeter,  70 
N.  H.  413,  48  Atl.  1100,  85  Am.  St  Rep.  637. 
But  there  Is  no  reason  to  suppose  that  they 
intended  to  Interfere  in  any  way  with  the  ex- 
isting contract  relating  to  the  subject  On 
the  other  hand,  there  are  cogent  reasons  for 
believing  that  the  transfer  was  Intended  to 
be  subject  to  the  Incumbrance  Of  such  con- 
tract 

No  doubt  the  dty  had  the  privilege  of 
breaking  its  ointFact  with  Skinner,  and 
might  do  so  without  Justiflabl^  cause.  By  an 
exerdse  of  the  privilege.  It  would  render  it- 
self liable  to  pay  the  damages  resulting  there- 
from. If  compelled  to  pay  damages,  it  would 
merely  suffer  the  natural  consequences  of  Its 
voluntary  act  Whether  the  Legislature  can 
exerdse  the  privilege,  directly  or  Indirectly, 
and  leave  the  damages  for  the  dty  to  s^tle, 
is  quite  a  different  question.  Th^  certainly 
cannot  do  so  without  subjecting  the  dty  to  an 
exceptional  and  unreasonable  lUbllity,  and 
one  that  Is  unequal  when  compared  with  the 
liabilities  Imposed  upon  towns  generally.  If 
they  may  do  It  In  this  case,  they  may  do  It  Iv 
respect  to  any  contract,  entered  Into  by  a  mu- 
nicipal corporation  In  the  performance  of  its 
duties  to  the  public.  For  Instance,  if  a  town 
contracts  with  a  person  to  build  a  new  high- 
way laid  out  within  its  limits,  the  Legislature 
may  step  in  and  wrest  the  contract  from  the 
contractor,  and  subject  the  town  to  liability 
to  pay  his  damages,  by  enacting  a  statute 
making  it  the  duty  of  the  highway  engineers 
of  the  state  (Laws  1903,  p.  13S,  c.  133)  to  bnild 
the  highway.  Such  legislation,  besides  doing 
great  Injustice  to  towns,  would  set  an  exam- 
ple of  bad  faith  In  the  execution  of  contracts 
that  could  not  be  followed  without  sacrificing 
moral  principles.  If  the  Constitution  allows 
legislation  of  this  kind.  It  would  require  defi- 
nite and  tmmistakable  language  in  a  given 
case  to  satisfy  the  court  that  the  Legislature 
Intended  to  exercise  tbe  power.    The  Ian- 
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goage  of  the  present  act  Is  not  su£ScientIy  .ez> 
piicit  and  definite  to  warrant  the  Inference  of 
siich  Intention.  It  makes  no  reference  to  ex- 
isting contracts.  It  speaks  prospectively. 
"It  shall  be  the  duty  of  the  police  commlsslon- 
«M  •  •  •  to  appoint  a  Janitor."  When? 
Not  necessarily  Immediately  upon  the  passage 
of  the  act,  when  there  is  one  already  provid- 
ed, but  thereafter,  whenever  one  shall  be 
needed.  The  express  repeal  of  existing  acts 
does  not  tend  to  prove  an  Intent  to  interfere 
with  contracts  entered  into  under  the  acts  re- 
pealed. The  presumption  is  that  the  Intent 
was  consistent  with  the  prohibition  of  the 
Constitution  against  the  passage  of  any  law 
impairing  the  obligation  of  contracts.  Leav- 
itt  V.  liovering,  64  N.  H.  607,  IS  Atl.  414,  1 
L.  R.  A.  68.  If  the  repeal  was  Intended  to 
render  the  contract  void,  it  would  not  have 
that  effect  Pub.  St  1901,  c.  2,  {  85;  Hall  v. 
Hall,  64  N.  H.  295,  9  Atl.  219.  In  case  Skin- 
ner should  become  incapable  of  performing 
the  service,  or  should  fall  to  do  so,  or  any  cir- 
cumstance should  occur  which  would  Justify 
a  revocation  of  the  contract,  the  power  to 
make  the  revocation  undoubtedly  belongs  to 
the  police  commissioners.  Power  to  select  an 
employe  Inferentlally  includes  power  to  re- 
move for  cause  one  already  employed.  Bnt, 
as  has  been  shown,  the  privilege  which  the 
city  had  of  breaking  the  contract  without  Jus- 
tifiable cause — from  mere  caprice — ^was  not 
transferred  to  the  commissioners. 
1  According  to  the  record,  there  was  no  cause 
fbr  discharging  Skinner,  and  no  cause  is  stat- 
ed for  terminating  the  ctmtract  with  him. 
Under  the  drcnmstances,  the  commissioners 
bad  no  authority  to  terminate  the  contract, 
^d  their  notice  to  him  ttiat  his  services  were 
no  longer  necessary  had  no  effect  Skinner's 
oontract  being'  In  force,  the  commissioners 
had  no  anthoril7  to  appoint  Wiggin,  either  in 
bis  place  or  as  an  additional  janitor,  and,  as  a 
consequence,  no  authority  to  accept  Wlggln's 
servioea  on  behalf  of  the  city.  The  city,  by 
its  ptopee  officers,  refused  to  recognize  him 
as  Janitor — refused  to  accept  his  services.  It 
ttevee  promised,  expressly  or  Inferentlally,  to 
tiay  him  for  tils  Services,  and  thmefore  la  not 
liable  in  this  action. 


EDWARDS   ▼.   NATIONAL   WINDOW 
GLASS  JOBBERS'  ASS'N  et  al. 

(Court  of  Chancery  of  New  Jersey.    June  24, 
1904.) 

CKHIPOBATIOII8  —  OISTBIBUTIOII  OV  ASSETS  — 
RIGHTS  OF  STOCEHOLOEBS  —  CKEDrrOBS— IN< 
JDHCnON  —  Bin.  —  AMENDMENT  —  STTPPLX- 
XENTAI,  BILI/— ACTIONS  AT  lAW— CONTINU- 
ANCE. 

1.  In  a  proceeding  based  on  complainants'  In- 
dividnal  nghta  as  stockholders  in  the  distribu- 
tion of  assets  of  a  corporation,  an  injunction 
pendente  lite  should  not  be  dissolTed  before 
Bnal  bearing  as  to  the  validity  of  the  pro- 
<Aeding8  for  distribution  of  the  assets  pending 
At  the  iling.of  the  bill.  »~-     » 


2.  Where  complainants  in  a  proceeding,  in 
chancery,  based  on  paeir  Individual  rights  as 
stockholders  of  a  corporation '  in  the  distribu- 
tion of  its  assets,  bring  proceedings  at  law  on 
their  claims  as  creditors  after  filing  the  bill,  they 
are  entitled  to  file  an  amended  and  supplementiu 
bill  setting  up  the  proceedings  at  law. 

3.  Where  complainants  in  a  proceeding  in 
chancery  based  on  their  individual  rights  as 
stockholders  of  a  corporation  in  the  distriba- 
tion  of  its  assets,  bring  proceedings  at  law  on 
their  claims  after  filing  the  bill,  and  file  an 
amended  and  supplemental  bill  setting  up  the 
proceedings  at  law,  the  hearing  in  chancery  will 
not  be  continued  because  of  such  amendment. 

4.  In  a  proceeding  based  on  complainants'  in- 
dividual rights  as  stockholders  in  the  distribu.- 
tion  of  assets  of  a  corporation,  an  amendment 
seeking  to  charge  the  directors  individually  for 
assets  alleged  to  have  been  misapplied  before 
the  filing  of  the  original  bill  cannot  be  allowed. 

5.  Mere  creditors  of  a  corporation  have  no 
interest  in  a  proceeding  charging  its  directors 
with  wasting  assets  until  their  claims  are  es- 
tablished either  at  law  or  in  equity,  and  other 
assets  of  the  company  for  the  satisfaction  of 
claims  have  been  exhausted. 

Suit  by  one  Edwards  against  the  National 
Window  Glass  Jobbers'  Association  and  others. 
On  motion  to  dissolve  injunction,  for  leave  to 
file  supplemental  and  amended  bill,  and  to 
continue  bearing  to  await  decisions  in  actions 
at  law.    Motion  granted  in  part 

Yreeland,  King,  Wilson  &  LIndabtiry  and 
Mr.  Mnnson,  for  complainant  Frank  Mc- 
Dermott  and  Mr.  Morris,  for  defendants. 

Memorandum  of  Conclusions. 

EMERY,  V.  G,  Complainants,  as  stock- 
holders, are  entitled  to  pursue  the  suit  to 
final  decree,  for  the  purpose  of  obtaining  an 
adjudication  by  final  decree  as  to  the  validity 
of  the  proceedings  for  distribution  of  the  as- 
sets pending  at  the  filing  of  the  bill,  and  also 
for  such  other  Injimctlon  as  to  distribution  of 
assets  as  they  may,  as  stockholders,  appear  to 
be  entitled  to  at  final  hearing.  Therefore  the 
injunction  pendente  lite  should  not  be  dissolv- 
ed, but  should  be  retained  until  the  final  hear- 
ing. Whether,  as  mere  creditors  or  claim- 
ants, the  complainants  are  entitled  to  estab- 
lish their  claims  at  law,  and  in  the  meantime 
are  entitled  to  an  injunction  against  any  dis- 
tribution of  assets  among  the  stockholders, 
are  questions  the  decision  of  which  Involves 
consider atlons  of  an  altogether  different  char- 
acter. I  am  not  prepared  to  decide  them 
without  further  examination,  but  will  an- 
nounce my  decision  on  the  day  now  fixed  for 
the  final  hearing  (June  21st),  at  which  date 
the  parties  may  be  prepared  to  go  to  hearing. 
so  far  as  relates  to  the  complainants'  claim  as 
stockholders.  If  I  conclude  either  that  com- 
plainants' claims  as  creditors  are  to  be  tried 
in  this  court,  or  that  the  claims  are  to  be 
tried  at  law,'  and  an  Injimctlon  pending  such 
trial  Is  to  be  granted,  I  will  then  fix  the  date 
for  trial  in  equity,  or  the  date  to  which  the 
hearing  is  to  be  adjourned  pending  trial  at 
law.  The  parties  need  not  prepare  for  trial 
on  June  2lBt  of  the  complalnantB'  claim  as 
creditors. 
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Complalqants  may  file  an  amended  and  sup- 
plemental bill  to. set  up  the  proceedings  at  law 
upon  ttaelr  claims  since  filing  tbe  original  bill, 
but  the  hearing  is  not  to  be  delayed  because 
of  such  amendment,  and  defendants  may  file 
their  answer  to  the  amended  and  supplement- 
al bin  on  the  day  fixed  for  hearing.  The 
amendment  seefking  to  charge  the  directors  In- 
dlTldually  for  assets  alleged  to  have  been  mis- 
applied before  tlie  bill  cannot  be  allowed.  So 
far  as  complainants  are  merely  stockholders, 
this  amendment  would  introduce  Into  the  suit 
A  questioQ  of  a  character  w]iich  should  not  be 
Joined,  and  would  make  the  bill  multifarious. 
The  present  proceeding  by  complainants  as 
stockholders  Is  based  on  their  iudlTidual 
rights  OS  stockholders  in  the  distribution  of 
the  assets,  while  the  claim  for  wastage  of  as- 
sets against  directors  Is  a  right  pursued  on 
behalf  of  the  company  by  stockholders  suing 
in  a  representative  capacity.  Its  admission 
in  this  suit  would  complicate  the  Issues,  prob- 
ably delay  the  hearing,  and,  if  well  founded, 
it  should  be  made  the  subject  of  a  separate 
suit 

Considered  in  the  light  of  alleged  creditors, 
complainants  have  no  Interest  at  all  in  this 
claim  for  wasting  assets,  until  their  claim  is 
finally  established,  either  in  this  court  or  at 
law.  and  the  other  assets  of  the  company  for 
its  satisfaction  have  been  eKbftosted, 


HUTCHINSON  t.  HUTCHINSON  et  aL 

(Court  of  Chancery  of  New  Jersey.     June  02, 
1904.) 

SPECmC     FVBVORUANCB— PASTRKBSHTP— DKBTB 

— ^NOWLtEBOfi   OF  BKIBTENCI: — EVIDKRCS — 

SUFFICIENCT— SET-OFF— EQUITT. 

1.  In  an  action  for  specific  performance  of  a 
contract  to  dissolve  a  partnership,  resisted  on 
the  ground  that  defendants  were  entitled  to  a 
set-off  against  complainant  on  accoont  of  a 
firm  debt,  the  existence  of  which  complainant 
denied  having  knowledge  of  at  the  time  of  the 
making  of  the  contract,  evidence  examined,  and 
held  sufficient  to  Jutrtify  complainant  in  assum- 
ing that  the  debt  had  been  uschajrged^ 

2.  The  right  to  set  off  a  demand  must  be 
vested  and  oe  a  subsisting  cause  of  action  at 
the  commencement  of  the  suit  in  which  the 
right  is  asserted. 

3.  Where  partners  engaged  in  the  foundry 
and  stone  business  agreed  to  dissolve,  complain-. 
ant  assuming,  the  debts  of  the  foundry  busi- 
ness and  defendants  those  of  the  stone  business, 
the  settlement  deeds  to  pass  at  a  specified  fu-- 
tare  date,  at  which  time  defendants  refused 
to  carry  out  the  agreement  on  the  ground  that 
a  certain  debt  of  the  firm  which  complainant 
should  assmne  constituted  a  set-off  against  the 
cash  amoant  they  were  to>  pay  complainant  on 
the  settlement  day,  defendants,  jn  an  action 
to  copipel  specific  performance,  have  no  egui- 
table  right  to  enforce  payment  of  the  aet-olt 
daimed  until  they  have  paid  the  outstanding 
obligations  of  the  stone  business. 

4.  Where  complainant .  and  defendants  enter- 
ed into  a  contract  to  dissolve  partnership,  the 
defendants  assuming  to  pay  taxes  on  certain 
real 'estate  which  tney  were  to  receive  in  the 
settlemei^t,'.the  deeds  in  consunfmation  of  wlik^ 
were '  to'  pass  on  a  specified  day  in  the  future, 
the  failure  of  defendants  to  carry  out  dieir  pare 


of  the  agreement  entiilea  the  complainant,  in 
an  action  for  specific  performance  of  the  con- 
tract, to  pay  the  taxes  for  the  account  of  de- 
fendants. 

Suit  by  Richard  H.  Hutchinson  against 
Thomas  A.  Hutchinson  and  anotlier.  Decree 
for  complainant 

Linton  Satterthwalt  for  complainant 
John  H.  Backes,  for  defendants. 

BERGBa^,  V.  0.  The  complainant  and  de- 
fendants were  copartners  carrying  on  the 
business  of  stoue  dealers  and  founders,  and 
by  a  written  contract  bearing  date  the 
20th  day  ef  November,  1903,  agreed  to  dis- 
solve such  partnership,  and  to  divide  the  as- 
sets of  the  firm,  the  complainant  taking  the 
foundry  business,  and  the  defendants  to- 
gether the  stone  business;  the  legal  title  to 
all  the  real  estate  belonging  to  the  copart- 
nership at  the  time  of  the  dissolution  being 
In  the  name  of  the  complainant  The  part- 
ners were  also  the  owners  of  a  certain  mort- 
gage taken  In  the  name  of  the  comptaiaant 
made  by  Warner  Palmer,  to  secure  the  pay- 
ment of  $622.  By  the  terms  of  the  agree- 
ment, a  division  of  the  assets  of  the  copart- 
nership and  the  payment  of  Its  obligations 
were  provided  for  as  follows:  The  defei^ 
ants  agreed  to  accept  for  their  shaie  of  the 
copartnership  two  houses  and  lots  In  Tren- 
ton, then  occupied  by  them,  and  tbe  stone- 
yard  and  premises,  with  the  personal  proper- 
ty belonging  thereto,  and  all  choses  In  action 
arising  out  of  or  connected  with  tihe  stone 
business,  together '  with  the  Palmer  nlort- 
gage.  The  complainant  for  Ms  share,  agreed 
to  accept  four  houses  In  Trenton,  the  fonn- 
dry  plant  and  premises,  and  the  peMonal 
property  belonging  to  and  all  rights  of  ev- 
ery description  connected  with  that  part  of 
the  business.  The  contract  further  provided 
that  the  defendants  then  assumed  and  agreed 
to  pay  and  reliere  the  complainaat  from  all 
liability  for  the  debts  and  obligations  con- 
tracted by  tbe  partnership  In  carrying  on  the 
stone  business,  and  also  the  taxes  levied 
against  the  six  houses  above  referred  to  and 
fhe  Btoneyard  pr<^>erty,  and  further  agreed 
to  pay  to  the  complainant  the.  s«lm  of  $S00. 
On  the  otlier  band,  the  complainant  then  as- 
sumed and  agreed  to  pay  and  relieve  the 
defendants  from  all  debts  contracted  by  the 
partnership  on  behalf  of  the  foundry  -plant 
and  the  taxes  levied  against  the  foundry 
business,  and  property,  and  the  interest  due 
upon  a  mortgage  incumbering  the  six  houses. 
As  the  title  to  the  real  estate  was  all  held 
by  the  complainant  the  contract  also  pro^ 
vlded  that  he  should  forthwith  execute  deeds, 
one  to  Thomas  and  another  to  Samuel,  con- 
veying to  them,  respectively,  Nos.  63  .and  65 
Mechanics  avenue,  Trenton,  and  to  Thomas 
and  Samuel  Jointly  the  .real  estate  known 
as  the  stoneyard  plant,  the  houses  to  be  sub- 
ject to  their  equal  proportion  of  a  mortgage 
on  the,  six  houses,  and  the  stoneyard  prop- 
erty   subject   to   a   mortgage  then  a   Bea 
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against  the  aaue;  ttiat  from  tta  date  tbe 
properties  of  tlie  copartnership  shoald  be  re- 
garded as  the  pnqierty  of  the  respective 
parties  therein  set  forth;  that  the  iSOO  to  be 
paid  by  the  defendants  was  to  be  paid  to  tbe 
complainant;  and  the  deeds  of  conreyance'  by 
the  complalnabt  to  the  defendants,  were  to 
be  executed  and  deliyered  on  the  1st  day  of 
December,  1903,  and  that  all  Interest  and 
charges  to  accrue  upon  any  Indebtedness  of 
the  partnership  then  existing,  was  aasuiBAd 
to  be  paid  by  the  party  assuming  the  paiy- 
ment  of  tbe  prlndpai  debt. 

From  this  contract  It  appears  that  the 
partners  determined  to  dlssoiTe  their  co- 
partnership and  dlTide  the  assets,  the  com- 
plainant taking  tbe  foundry  plant  and  busi- 
ness, retaining  four  houses  on  Mechanics 
avenue,  and  assuming  the  payment  of  all 
debts  contracted  In  the  carrying  on  of  that 
bnedBess;  the  defendants  taking  the  stone 
business,  together  with  all  the  real  estate 
connected  therewith,  with  the  two  bouses  on 
Mechanics  avenue,  and,  in  order  to  equalise 
the  division  of  assets,  agreed  to  pay  to  the 
complainant  the  sam  of  $600  and  also  cer- 
tain taxes  wbldi  had  been  levied  against 
and  were  a  lien  upon  all  of  the  said  dz 
houses  on  Mecbanlas  avenue.  It  was  shown 
by  the  evidence  that  on  the  day  fl^ed  in  the 
contract,  to  wtt.  December  1,  1908,  the  com- 
plainant attended  at  the  time  and  place  fixed 
in  the  contract,  with  proper  deeds  for  the  real 
estate  to  be  conveyed  to  tbe  defendants,  and 
also  an  assignment  of  13xe  Palmer  mortgage, 
duly  execHted,  prepared  to  carry  out  so  much 
of  the  contract  as  it  was  stipulated  should 
be  performed  on  that  date,  and  no  question 
has  been  raised  by  the  defendants  as  to  the 
legality  of  tbe  tender.  They  refused  to  ac- 
cept the  perfiannanoe  and  to  pay  the  tOOO 
which  they  had  agreed  to  pay,  and  the  com- 
plainant then  filed  his  bill  asking  for  a  spe- 
cific performance  of  bo  much  of  the  contract 
as  it  was  agreed  should  be  carried  out  on  the 
1st  day  of  December,  -namely,  that  tbe  de- 
fendants should  accept  the  deeds  and  i>ay 
tbe  $a0OL  The  bill  of  complaint  ajso  pcays 
that  the  defendants  may  be  decreed  to  pay 
the  taxes  mentloBed  In  the  contract^  because 
in  consequoace  of  their  neglect  to  do  So  the 
comptaJtofiut  was  compelled  to  m^ke  pay- 
ment thereof  to  the  municipal  authorities  to 
save  the  real  estate  from  a  tax  sale.  The  de- 
fendants resist  performance^  first,  because 
they  claim  to  be  the  holders  of  a  promissory 
note  made  by  tbe  complainant,  and  Indorsed 
by  the  defendants  for  the  sum  of  $800,  $300 
of  which  it  appears  was  for  money  borrowed, 
nvd  u«ed  In  the  foundry  business ;  sectmd,  be- 
cause the  defesdaats  had  been  required  to 
pay  tbe  sum  of  $47.76  to  J.  S.  Stevenson  & 
Co.,  that  sum  being  for  materials  used  in 
the  fo«aidi7  business,  and  was  a  portion  of  a 
much  larger  anooiit. owing  by  the  flrn).  I 
am  satisfied  from  the  evidenoe  that  this 
second  claim  is  not  Justified,  for  the  reason 
,th|i.t  the  iQomplalnMit  had  paU  a:  similar  sum 
S8A.— 34 


to  aitother  party,  dae  oa  account  of  the  stone 
business  under  tike  circumstances,  and  that 
it  was  agreed  by  the  parties  that  one  pay- 
ment sliould  set  oIC  the  other.  The  third  ob- 
jection was  that  tbe  complainant  had  not 
delivered  a  certain  promissory  note  fior  the 
sum  (rf  $800,  made,  by  the  Mercer  Hospital, 
and  that  be  .also  had  in  bis  possession  an  iron 
safe  which  belonged  to  the  stone  business. 
There  is  no  merit  in  either  of  these  last 
claims;  as  to  the  note,  there  was  no  proof 
that  there  was  any  such  paper,  and  the  com- 
plainant satisfied  me  that  he  bad  ito  such 
paper  In  his  possession.  As  to  the  iron  safe, 
it  appeared  that  it  was  at  the  disposal  of  the 
defendants  whenever  they  sent  for  it,  and 
that  they  never  had  sent  for  it  The  de- 
fendants further  insist  that  the  complainant 
is  not  entitled  to  a  specific  performance  of 
that  part  of  the  contract  he  seeks  to  have 
carried  out,  unless  be  paysofC  and  dischar- 
ges, or  in  some  way  relieves  the  defendants 
from  all  liability  for,  debts  contracted  by  the 
partnership  oa  behalf  of  the  foundry  busi- 
ness. I  am  satisfied  that  it  was  not  the  in- 
tention of  the  parties,  when  the  contract 
was  executed,  nor  do  its  terms  require,  that 
the  performance  of  that  part  of  it  which 
was  agreed  Should  be  carried  out  on  the  1st 
day  of  December,  1903,  should  depend  upon 
the  liquidation  of  the  debts  of  tbe  respective 
branches  of  tbe  partnendilp  business.  Their 
purpose  was  to  dissolve  the  partnership,  and 
divide  the  assets  in  the  proportion  agreed 
upon,  and,  as  an  Incident  of  the  division,  bnt 
not  as  a  condition  precedent,  the  payment  of 
tbe  debts  due  by  each  branch  of  the  busi- 
ness was  assumed  by  the  party  taking  the 
assets  of  that  particular  department  of  the 
Joint  enterprise.  It  was  not  agreed  that 
these  debts  should  be  immediately  paid,  nor 
have  they  been  paid  by  either  party.  Tiie 
defendants  have  not,  and  do  not  pretend 
that  they  have,  paid  the  debts  of  the  stone 
business,  which  they  assumed  to  pay,  an^  It 
appears  by  positive  testimony  that  tbe  com- 
plainant has  since  continued  his  liability  by 
indorsing  certain  obligations  of  tbe  partner- 
ship at  the  request  of  the  defendants,  which 
they  have  assumed  the  payment  of.  I  think 
the  contract  to  convey  the  property,  ftnd  to 
pay  the  $500  on  the  1st  day  of  December, 
1008,  is  divisible  from,  and  can  be  fully  exe- 
cuted without  the  enforcement  of,  the  pay- 
ment by  each  party  of  the  assumed  obliga- 
tions; no  date  for  the  payment  of  these  debts 
was  fixed,  ahd  tlie  conduct  of  the  parties 
since  that  time  plainly  indicates  that  it  was 
not  contemplated  that  either  should  be  called 
upon  to  immediately  pay  the  current  debts 
of  the  respective  branches  of  the  partnership 
business.  They  were  to  divide  the  business 
assets,  and  as  a  consideration  for  the  con- 
veyance the  defendants  were  to  pay  the  $500 
and  the  taxes.  The  indemnity  against  the 
joint  obligations  of  the  partnership  was  a 
separate  and  distinct  element  of  the  agree- 
ment    The  delivery  of  the  deed  and  the 


Digitized  by 


Google 


5S0 


68  ATIiAllTIO  BBPOBTER. 


at/. 


payment  of  the  money  is  not  merely  an  In- 
cident of,  but  covers  the  whole  of,  the  exe- 
cutory part  of  the  contract 

On  the  argument  of  the  cause  the  defend- 
ants rested  their  opposition  to  the  carrying 
out  of  this  contract  mainly  upon  the  ground 
first  mentioned,  namely,  that  they  bold  the 
obligation  for  $800  above  referred  to,  rep- 
resenting a  debt  created  for  the  benefit  of 
the  foundry  business  to  the  extent  of  $600, 
and  therefore  they  are  Justified  In  refusing 
performance,  or  at  least,  if  performance  is 
decreed,  they  ought  to  be  relieved  from  the 
payment  of  the  $500  agreed  to  be  paid  on  the 
Ist  day  of  December  last,  and  to  be  allowed 
to  set  off  against  it  the  amount  of  the  obli- 
gation they  bold.  In  disposing  of  this  ques- 
tion, we  may  consider  the  following  facts  as 
undisputed:  That  one  of  the  partners  (Thom- 
as) l)orrowed  from  his  wife  $300,  the  disposi- 
tion of  which  we  are  not  called  upon  to  con- 
sider, and  a  few  days  afterwards  borrowed 
a  further  sum  of  $500,  which  was  handed  to 
the  complainant,  and  by  him  expended  In 
purchasing  material  for  the  foundry  business; 
that  when  the  last  money  was  obtained  a 
note  was  made  by  the  complainant  for  $800 
to  cover  the  two  amounts,  which  was  indors- 
ed by  the  two  defendants,  and  delivered  to 
the  wife;  that  some  time  after  tliis  a  further 
sum  of  $700  was  borrowed  from  the  wife  of 
Thomas,  and  a  note  given  to  her  for  that 
aum;  that  when  the  contract  above  referred 
to  was  entered  into  these  obligations  were 
outstanding;  that  on  the  27th  day  of  April, 
1904,  and  after  the  bill  of  complaint  was 
filed  in  this  cause,  and  process  requiring  the 
defendants  to  appear  and  answer  had  been 
duly  issued  and  served,  the  defendants  took 
up  these  two  notes,  and  gave  to  the  wife 
their  own  obligations  for  the  amounts  due 
thereon,  and  now  claim  to  hold  the  note  for 
$800  as  the  obligation  of  the  complainant, 
and  ask  to  have  it  set  off  against  the  $500 
they  agreed  to  pay  on  the  date  fixed  for  the 
delivery  of  the  deeds.  The  complainant.  In 
answer  to  this,  claims  that  when  he  made 
the  agreement  to  divide  the  property  and 
accept  the  $500  as  an  adjustment  of  the  dif- 
ference in  values,  he  had  been  Informed  by 
the  defendants  that  the  obligation  or  debt 
represented  in  part  by  the  note  for  $800  had 
been  paid  off  and  discharged  out  of  the  part- 
nership moneys,  and  that  he  would  not  have 
agreed  to  accept  $500  in  the  proposed  settle- 
ment if  he  had  known  that  he  would  be  com- 
pelled to  pay  $600  more  of  debts  on  account 
of  the  foundry  business;  and  he  testifies  that 
before  they  entered  into  any  agreement  he 
had  the  books  of  account  brought  to  him  by 
one  of  the  brothers,  and  from  it  ascertained 
that  Thomas,  who  was  keeping  the  accounts 
and  handling  the  money,  should  have  had 
in  band  a  balance  of  about  $1,100;  that  Sam- 
uel, who  was  with  him  then,  said  that  the 
debt  to  Helen,  the  wife  of  Thomas,  had  been 
paid;  that  tn  their  negotiaticMiB  for  settle- 
ment a  list  of  the  debts  due  on  account  of 


the  different  branches  of  the  business  was 
made  out,  perhaps  not  with  absolute  accur- 
acy, for  it  appeared  that  at  least  one  or  two 
debts  had  been  overlooked,  and  the  debt  to 
the  wife  was  never  listed,  considered,  or 
talked  about  The  defendants  admit  that 
during  the  negotiations  the  debt  due  to  the 
wife  was  not  talked  about,  but  they  deny 
positively  that  they  ever  told  the  complain- 
ant that  it  had  been  paid.  The  complain- 
ant is  corroborated  to  a  certain  extent  by 
the  testimony  of  a  brother  of  these  parties, 
who  does  not  appear  to  be  interested  in  the 
controversy.  He  testifies  that  before  the 
business  was  dissolved  he  had  talked  with 
Thomas,  the  manag»  of  the  finances  of  the 
firm,  the  subject  being  the  delay  on  the  part 
of  the  firm  in  the  payment  of  their  current 
debts;  that  Thomas  told  him  that  they  were 
short  of  money,  whereupon  the  witness  call- 
ed his  attention  to  the  fact  that  he  had  re- 
cently received  a  large  sum,  amounting  to 
$1,000,  from  theownors  of  some  public  build- 
ing in  Trenton  for  work  or  material  fur- 
nished by  the  firm,  to  which  Thomas  replied 
that  he  bad  used  that  money  to  pay  Helen, 
as  he  intended  to  take  care  of  her  first;  and 
that  this  conversation  be  repeated  to  Rich- 
aid,  the  complainant,  so  that,  if  it  be  true, 
the  complainant  was  Jostifled  in  assuming, 
when  he  made  the  contract  that  the  delit  to 
the  wife  had  been  paid.  In  support  of  this 
view  we  have  the  fact  that  after  the  ccMn- 
mencement  of  this  suit  the  defendants  vtA- 
untarily  assumed  the  obligation  by  giving 
the  wife  their  own  notes  in  place  of  those 
previously  held  by  her.  If  the  contention  of 
the  defendants  is,  correct,  there  was  no  rea- 
son why  they  should,  as  they  both  testify, 
take  up  the  note  for  $8D0  for  the  purpose  of 
"relievhig  Richard,"  for,  if  it  was  a  debt 
which  he  was  bound  to  pay,  it  oould  not  pos- 
sibly be  in  any  better  shape.  It  was  a  prom- 
issory note,  upon  which  he  was  liable  as 
maker,  and  upon  which  in  law,  as  between 
these  parties,  he  was  first  bound  to  pay.  If, 
howevor,  the  fact  l>e,  as  claimed  by  the  com- 
plainant, that  the  defendants  had  induced 
him  to  believe  that  the  debt  to  the  wife  was 
not  an  obligation  which  he  need  consider  in 
making  the  contract,  then  they  were  doing 
precisely  what  they  ought  to  do,  and  what 
they  testify  was  their  purpose,  namely,  "re- 
lieve Richard."  I  am  satisfied  the  complain- 
ant was,  under  the  evidence.  Justified  in  as- 
suming that  the  debt  was  discharged. 

But  admitting  that  the  note  taken  up  by 
the  defendants  was  to  the  extent  of  $500  an 
obligation  due  by  the  complainant,  and  which, 
if  held  by  them,  would  entitle  them  to  set  It 
off  against  the  $500,  they  are  required  to  pay 
by  the  contract  I  do  not  think  it  Is  available 
to  them  in  this  cause,  t<»  the  reason  that 
the  obligation  did  not  become  the  pKq;>erty 
of  the  defendants  until  the  27th  day  of  April, 
1904 — six  days  after  the  subpoena  issued  in 
this  cause  bad  been  served  upon  the  defend- 
ants.   No  legal  principle  la  better  settled 
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than  the  one  that  the  right  to  set  off  a  de- 
mand must  be  vested  and  be  a  subslstlns 
cause  of  action  at  the  commencement  of  the 
plaintiff's  suit,  and  that  the  demand  sought 
to  be  set  oCT  must  be  one  upon  which  an  ac- 
tion might  have  been  sustained  by  the  de- 
fendant prior  to  the  institution  of  the  plain- 
tilTB  suit  Waterman  on  Set-Off,  78;  John- 
son r.  Kaiser,  40  N.  J.  Law,  286.  Mot  la 
there  any  equitable  reason  why  these  de- 
fendants should  be  allowed  to  Interpose  this 
set-off.  If  it  was  in  fact  a  debt  assumed  by 
the  complainant,  the  defendants  have  no 
equitable  right  to  epforce  its  immediate  pay* 
ment  by  the  means  they  have  adopted  until 
they  have  paid  the  outstanding  obligations 
of  the  stone  business,  npon  which  the  com- 
plainant is  yet  liable,  and.  If  the  defendants 
wish  to  avail  themselves  pf  tills  equity,  they 
should  come  into  court  with  clean  hands,  and 
show  that  they  have  discharged  the  obliga- 
tions which  they  assumed — to  pay  for  the 
relief  and  exoneration  of  the  complainant 

With  regard  to  the  taxes  paid  by  the  com- 
plainant, all  courts,  I  believe,  recognize  such 
debts  as  preferred  to  a  certain  degree.  The 
payment  of  taxes  Is  required  for  the  mainte- 
nance of  the  goTemment  and  the  due  execu- 
tion of  the  laws.  In  the  case  we  are  now 
considering  the  defendants  assumed  to  pay 
these  taxes.  They  refused  or  neglected  to  do 
so,  and  I  think  the  complainant  was  justified 
in  making  the  payment  for  thetr  account,  to 
save  their  property  from  a  sale  to  raise  the 
amount  due  t^ie  state. ' 

I  will  advise  a  decree  directing  the  defendx 
ants  to  comiriy  with  their  contract  to  the 
«tent  of  accepting  th6  deeds,  paying  the 
taxes,  which  it  is  admitted  amount  to  1364.12, 
and  the  $600,  payment  of  which  the  contract 
provided  for. 


SWOPB  V.  FRASER  et  aL 

(Court  of  Chancery  of  New  Jersey.    June  24, 

1904.) 

TAXATION— TBUST    yURO— STATUTE— CONSTBUO* 
TION. 

1.  Act  April  1.  1898,  P.  L.  p.  202,  providing 
that  all  lands  and  real  estate  that  may  be  or 
may  have  been  mortgaged  to  or  owned  by  any 
official  or  pemon  appointed  by  any  court,  or  in 
any  Judicial  proceeding  bad  or  taken  in  his 
official  capacity,  and  held  in  trust  for  the  ben- 
efit of  any  person,  ahail  be  subject  to  taxation, 
applies  only  to  lands,  and  hence  the  amount  ol 
principal  and  interest  due  on  a  mortgage  given 
to  a  chancellor,  having  been  paid  into  court,  is 
not  subject  to  taxation. 

Petition  by  Elmer  C.  Swope  against  Hugh 
A.  Fraser  and  others  to  subject  a  trust  fund 
to  taxation.    Petition  dismissed. 

B.  S.  Kuhl,  for  petitioner.  W.  M.  Jamie- 
son,  for  respondents, 

MAGIB,  Chancellor.  The  principal  (|2,- 
500^  and  interest  due  upon  a  mortgage  given 
to  the  chancellor  having  been  paid  into  court, 
the  township  in  which  the  mortgaged  prem- 


ises were  situate  applies  by  petition  tot  the 
payment,  out  of  the  sum  in  court,  of  taxes 
assessed  in  the  years  1900-1903,  inclusive. 
The  assessment  was  in  each  case  npon 
"Mortgages  Ferguson  estate  $2,500."  The 
tax  notice  was  directed  to  "Frances  Carroll 
Est"  It  Is  not  averred  that  any  notice  was 
given  to  the  chancellor,  or  that  the  claim 
was  brought  to  his  notice  before  this  petition 
was  filed.  The  mortgage  in  question  secured 
a  bond  conditioned  for  the  payment  of  the 
Interest  on  $2,500  to  Frances  Carroll,  widow 
of  James  Carroll,  deceased,  for  her  life,  and 
the  principal  of  $2,500  upon  the  death  of 
Frances  Carroll,  according  to  the  direction  of 
the  will  of  Jamea  Carroll.  The  petition  as- 
serts that  Frances  Carroll  died  December  15, 
1886,  that  the  interest  was  paid  to  her  during 
her  life,  and  that  Interest  subsequently  ac- 
cruing up  to  May  1,  1903,  was  paid  to  Mrs. 
La  Rue,  a  daughter  of  Frances  Carroll,  who 
is  asserted  to  have  a  use  of  the  premises 
for  life. 

The  matter  has  been,  brought  to  hearing 
without  any  answer  or  proofsi  As  present- 
ed, with  the  acquiescence  of  petitioner's  coun- 
sel. It  may  be  considered  either  as  a  de- 
murrer to  or  motion  to  dismiss  the  petition  as 
presenting  no  case  for  relief.  The  sole  ques- 
tion argued  is  as  to  the  liability  of  this  fund 
to  taxation.  By  the  decision  in  Trustees, 
etc.,  V.  Treiiton,  80  N.  J.  Eq.  667,  mortgages 
made  to  the  chancellor  for  Investments  of 
moneys  In  this  court  were  held  not  to  be 
subject  to  taxation  under  the  tax  laws  then 
in  force.  It  was  intimated  that  it  was  with- 
in the  power  of  the  Legisiatare  to  impoee 
taxes  upon  such  mortgagee.  Several  acts 
were  afterwards  passed  having  an  apparent 
purpose  to  tax  such  mortgages,  and  were  de- 
clared not  to  be  within  the  power  of  the 
Legislature.  The  only  legislation  on  which 
petitioner  founds  its  claim  is  the  act  entitled 
"A  further  supplement  to  an  act  entitled  'An 
act  concerning  taxes  approved  April  14, 
1846,'"  approved  April  1,  1898.  Act  April 
1.  1898,  F.  L.  p.  202.  This  act  has  been 
declared  by  the  Supreme  Court  to.be  within 
the  power  of  the  Legislature  to  enact,  and 
to  extend  to  the  creation  of  a  valid  lien  for 
taxes  upon  certain  property  held  by  the  court 
in  trust.  Whether  the  lien  could  be  enforced 
If ,  in  so  doing,  the  function  of  the  Court  of 
Chancery  in  the  administration  of  trusts 
would  be  Impaired,  was  left  undetermined. 
The  question  has  never  been  passed  upon 
by  the  Coiurt  of  Errors.  Chancellor  v.  Eliza- 
beth, Co  N.  J.  Law,  479,  47  Ati.  454.  Assum- 
ing that  this  act  may  be  enforced,  the  sole 
question  is  whether  it  operates  upon  the 
mortgage  In  this  case  or  the  fund  secured 
thereby.  This  Is  a  pure  question  of  constme- 
tion.  It  Is  for  the  Legislature  to  determine 
whether  such  property  tn  the  hands  of  a 
court  for  administration  shall  be  subjected 
to  taxation,  and  to  express  that  determina- 
tion by  appropriate  acts  If  It  possesses  the 
power.    An  examination  of  the  act  of  1898,. 
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reUcd  on  by  petitioner,  renders  It  clear,  In 
my  Judgment,  that  it  does  not  apply  to  the 
mortgage  in  question  or  tlie  fund  now  paid 
into  court  Its  language  restricts  its  appli- 
cation to  lands.  Such  was  the  contention  of 
cotmse)  in  the  case  of  Chancellor  t.  £<Iiza- 
beth,  ubi  supra,  and  the  court  recognized 
that  construction,  but  held  that  the  restric- 
tion to  lands  and  the  exclusion  of  personal 
property  held  in  trust  by  the  chancellCH:  did 
not  inyaUdate  the  act  as  not  belug  general 
in  its  application  or  not  Imposing  a  uniform 
rnle  for  taxation  under  the  conatltattonal  re- 
quirement 

It  results  that  the  petition  must  be  dis- 
missed. 


(n  N.  J.  Bq.  178) 

SBASTRE3AM  et  aL  ▼.  NEW  JERSEY  EX- 
HIBITION CO. 

(Court  of  Chancery  of  New  Jersey.    July  22, 

1904.) 

NUMANCB— SUNDAY    BALI.    GAMES— ETIDBHC*— 
IIMUHCTION— BSTOJPPKL— MISJOINDBB. 

1.  The  proofs,  on  application  for  preliminary 
injunction  against  Sunday  ball  ^mes  as  a  nui- 
sance, AeM  to  show  facts  as  to  disturbance  from 
noises  authorizing  the  relief. 

2.  Owners  of  land  adjoining  an  inchwed 
ground,  to  which  admission  is  charged  to  see 
ball  games,  are  not  estopped  to  seelc  injunc- 
tion against  Sunday  ball  games  thereon  as  a 
nuisance  because  for  several  years  before  the 
inclosnre  persons  taking  possessioo  of  the 
grouBds  without  let  or  hindnanee  played  Sun- 
day ball  games  in  the  presence  of  all  choosing 
to  look,  and  the  same  class  of  noises  had  been 
made,  without  attempt  at  relief  against  the 
same  by  siicb  onlookeis  and  persons  alighting  at 
the  same  place  from  electric  cars  and  going  foa 
amusement  to  the  river  and  the  woods  in  the 
vicinity. 

3.  Any  misjoinder  in  a  suit  for  injunction; 
against  Sunday  b-JI  games  as  a  nnisanoe  be- 
cause of  some  of  the  complaints  alleging  iniory 
from  the  noises  on  the  ball  grounds  and  others 
from  the  noise  of  those  in  the  street  may  not  be 
urged  against  a  preliminary  injimction,  as  this 
may  be  remedied  later  by  requiring  an  election, 
and  striking  from  the  record  the  names  of  com- 
plainants not  affectea  by  the  kind  of  injury  on 
which  It  is  elected  to  rely. 

Bill  by  August  Seastream  and  others 
against  the  New  Jersey  Exhibition  Company 
to  restrain  a. nuisance.  Complainants  move 
for  injunction.  Heard  on  bill  and  affidavits 
on  the  part  of  both  parties.    Motion  granted. 

WUUam  H.  Speer  and  B.  W.  Demorest  for 
complainants.  B.  B.  Hudspeth,  James  ]?. 
Northmp,  and  Peter  Bentley,  for  defendant 

PITNET,  V.  C.  The  object  of  the  bill  la 
to  restrain  the  playing  of  baseball  games  on 
Sunday  on  a  plot  of  ground  called  "The  East- 
ern League  Park,"  situate  in  the  westerly 
part  of  the  dty  of  Bayonne,  In  the  county  of 
Hudson.  This  park  comprises  the  greater 
portion  of  three  blocks  situate  between  the 
Hudson  Boulevard  on  the  west  and  Avenue 
B  on  the  east  and  West  Forty- Sixth  street 
OB  the  south  and  West  Forty-Ninth  street  on 
the  north.    Forty-Seventh  and  Forty-Eighth 


streets,  as  laid  out  on  paper,  traverse  the 
park,  but  are  not  open  on  the  ground.  The 
park  Is  about  400  feet  wide  and  600  feet  long, 
and  Is  Inclosed  with  a  board  fence  about  14 
feet  Ugb.  Avenue  C  is  about  700  feet  east  of 
Avenue  B,  and  the  more  densely  built  part 
of  the  city  lies  to  the  east  of  It  The  com- 
plainants, of  which,  as  the  bill  now  stands, 
there  are  some  20,  own  or  occupy  lands  In  the 
yldnlty.  Persons  visiting  this  park  reach  It 
by  a  trolley  line  wbicb  ccmnecta  the  Penn- 
sylvania Ferry  In  Jersey  City  with  the  ex- 
treme south  end  of  Bergen  Point  on  the  banks 
of  the  Kill  TOn  KuU,  and  which  Is  laid 
through  Avenue  C.  Those  persons  alight 
from  and  beard  the  cars  in  Avenue  O  at 
the  comers  of  Forty-Ninth,  Forty-Blgbth,  and 
Forty-Seventh  streets. 

The  oomplalnt  oi;  the  complainants  Is  two- 
fold: First  That  the  advertisement  of  the 
ba8M)all  games  brings  large  numbers  of  per- 
sons, running  Into  the  thousands,  on  sncb  oc- 
casions, into  the  locality,  by  the  trolley  con- 
veyances ;  that  they  alight  in  sncb  congested 
numbers  in  Avenue  C  that  the  sidewalks  and 
streets  do  not  accommodate  them,  and  that 
th^  do  not  hesitate  to  encroach  upon  the  pri- 
vate grounds,  and  trample  the  lawns  of  the 
residents  of  that  nelgbborbood ;  that  they 
make  a  great  deal  of  noise  and  clatter,  and 
use  vulgar  and  obscene  language,  not  only 
In  alighting  from  the  trolley  cars  and  going 
to  the  park,  but  also  in  returning  therefrom 
and  sencmbling  for  seats  for  the  return  to 
the  cities,  and  indulge  generally  In  rough 
and  bolstebKms  and  disorderly  condoct  Sec- 
ond. That  while  viewing  the  ball  games  they 
become  hilarious  and  excited,  and  shout  and 
{Qiplaud  in  snch  a  manner  and  to  such  a  de- 
gree as  to  dlsCurft  the  neighbors  for  a  ocmsid- 
erable  distance  therefrom.  It  is  not  alleged 
or  shown  by  the  aSdavits  that  each  of  the 
complainants  suffer  from  each  of  the  two 
classes  of  annoyances,  and  hence  It  was  urged 
at  the  argument  that  there  had  been  a  mis- 
Joinder.  I  shall  refer  to  that  later.  As 
originally  presented,  the  bill  was  filed  by 
August  Seastream,  who,  with  bis  family,  oc- 
cupied a  house  immediately  adjoining  the 
park  on  the  northeast  and  who.  It  Is  alleged, 
suffers  from  the  noise  of  the  spectators  of 
the  game ;  and  by  Charles  C.  Alexander,  who 
lives  on  the  comer  of  Avenue  C  and  Forty- 
Seventh  street  over  700  feet  away  from  the 
park,  but  immediately  adjoining  that  part 
of  the  trolley  line  where  the  visitors  to  the 
park  alight  from  and  board  the  cars.  He 
represents  the  persons  annoyed  by  the  first 
class  of  Injury.  The  bill,  however,  in  addi- 
tion to  naming  the  two  persons  just  men- 
tioned as  complainants,  declared  that  it  was 
filed  "on  behalf  of  themselves  and  numerous 
other  residents  of  said  city,  among  whom  are 
those  whose  affidavits  are  annexed  to  this 
bill  of  complaint"  Several  affidavits  were  so 
annexed,  and  on  thie  presentation  of  this  bill 
on  May  7,  1004,  an  order  to  show  cause  with 
Interim  restraint  was   advised  by   me^  ce- 
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tamable  Hay  18th,  with  leave  to  oomplain- 
anta  to  procuie  and  aerre  furtbeis  affldarlta. 
Farther  affidavits  were  made  and  served  on 
twth  sides  In  great  nombers  and  volome.  On 
the  retam  day,  May  10th,  the  hearing  waa 
adjoomed  by  conBent  nntll  May  23d.  On 
that  day,  after  tbe  bearing  was  reached  and. 
proceeded  with,  and  additional  affidavits  had 
been  read  on  the  part  of  the  complainants, 
counsel  ft>r  defendant,  being  called  apon  ta 
proceed  on  its  part,  arose,  and  said  that  it 
waa  admitted  by  them  that  complainants'  affl- 
davits  made  out  a  prima  facie  case  onder  the 
doctrine  of  Oilboug^  v.  Westaide  AmosMuent 
Co.,  64  N.  J.  Eq.  27,  B8  Atl.  289,  and  Crooin 
t.  Bloemecke  et  aL,  68  N.  J.  Eq.  313,  48  Att. 
fl05,  bat  that  they  had  not  only  a  cnapleite 
answer  on  the  merits,  bat  also  a  written 
request  directed  to  the  solicitors  of  complain- 
ants, and  signed  by  Messrs.  Seastream  and 
Alexander,  reqnestingthem  to  discontinue  the 
salt.  As  the  slgnatares  to  this  paper  were 
not  verified  by  affidavits,  I  stated  that  I  could 
act  upon  It  only  after  notice  to  conq>laht- 
antsr  that  Its  present  ^leet  rested  entirely 
with  the  solicitors  of  complataants.  They 
declined  to  act  apon  it,  and  immediately 
moved  for,  and  by  consent  obtained,  an  order 
amending  the  bill  by  adding  numerous  other 
eomplainants  by  name.  The  action  of  Mr. 
Alexander  in  signing  the  request  to  dis- 
coatinne  was  afterwards  explaioed  by  an 
affidavit  made  by  him,  and  filed  I^  his  ooan- 
sel,  and  his  desire  was  there  expressed  that 
the  salt  be  continaed.  The  defendant  then 
comanenced  the  readli^  of  its  affidavits, 
which  were  continaed  on  that  day  and  May 
26tli.  Among  these  affidavits  waa  one  of  the 
oomplalnant  Seastream  oontradietlng  all  to 
which  he  had  testified  in  his  former  affidavit, 
annexed  to  the  bill,  which  affidavit  waa  later 
on  met  by  counter  affidavits  on  the  part  of 
the  complainants.  I  then,  on  my  own  motloa, 
took  measures,  which  were  heartily  acqui- 
eaced  in  by  coonsel  oa  both  aides,  to  Investl- 
gate  the  circumstances  under  which  Sea- 
stream made  the  two  oonfiictlng  affidavits. 
Th  t  inviestlgation  Is  still  pending,  bat  the 
complainants'  counsel  has  not  stricken  hla 
name  flrom  the  list  of  complainants.  I  shall, 
however,  disregard  his  affidavit  in  consider 
Ing  questions  of  fact. 

I  think  both  classes  of  Intniy  saffldently 
established  by  the  affidavits.  The  proof 
tends  to  show  that  some  five  or  six  (tf  the 
oomplainants  who  reside  in  the  neighborhood 
of  the  park  have  been  disturbed  by  the  noise 
of  the  shonts  and  applause  from  the  grounds 
on  the  two  Stmdays  when  ball  games  had 
been  played,  to  wit,  on  April  24th  and  May 
1st;  and  several  others  of  the  complainants 
have  suffered  from  the  noise  and  unruly  con- 
duct of  the  great  crowds  alighting  from  and 
boarding  the  trolley  cars  in  front  of  their 
residences  and  going  to  and  from  the  park 
and  tlie  trolley.  The  affidavits  on  the  part  of 
the  defendant  show  that  great  pains  were 
taken  to  prevent  the  spectators  from  making 


any  noise  while  on  the  grounds.  They  seem 
to  have  been  aware  and  to  have  borne  In 
mind  that  many  of  the  persona  who  usually 
attend  Sunday  baseball  games  are  very  like- 
ly. If  not  almost  certain,  to  Indulge  in  noisy 
demonstration  daring  the  progress  of  the 
game,  and  thereby  create  a  nuisance  to  the 
dwellers  in  the  vicinity.  To  ameliorate,  if 
not  entirely  to  prevent,  this  result,  th^  caus- 
ed cards  to  be  printed  as  follows:  "The  man- 
agement respectfully  reqaesta  every  one  pres- 
ent to  refrain  from  shouting  and  applause, 
and  to  maintain  a  gentlemanly  demeanor  at 
all  times,  especially  while  approaching  and 
leaving  the  grounds."  These  cards  \rere 
handed  to  every  person  who  entered  the  park, 
aad,  in  addition,  personal  requests  were  made 
and  repeated  to  the  spectators  to  refrain  from 
noise.  While  the  dcf^idanf s  affidavits  tend 
to  show  that  there  was  certainly  much  less 
noise  than,  as  a  matter  of  common  knowl- 
edge, usually  results  from  such  exhibitions, 
they  do  not  satisfy  me  that  the  affiants  who 
testify  to  being  disturbed  by  such  noises  are 
untratbful.  Besides,  there  is  proof  on  the 
part  of  the  eomplainants  of  much  noise  on  the 
street  in  going  to  and  from  the  park,  and 
In  one  Instance  of  extremely  obsoeae  lan- 
guage used  by  a  man  where  it  could  be  heard 
l^  females.  There  are  also  among  the  affi- 
davits of  the  defendant  statements  that  on 
the  two  Sundays  in  question  the  spectators 
were  unuBually  quiet  and  ordwly  in  their 
use  of  the  streets.  But  this  I  found  on  pretty 
close  examination  was  in  many  cases  a  mere 
favorable  comparison  with  the  character  of 
the  crowds,  admittedly  boisterous  and  unruly, 
which  had  infested  the  neighborhood  oia  pre- 
vious occasions,  of  wbioh  I  cdiall  speak  later. 
On  the  other  hand,  the  aflanta  on  the  part 
of  the  complainants  characterize  the  general- 
ity of  the  people  attendlag  the  ball  games 
as  rough  and  boisterous,  and  as  rendering  it 
extremely  disagreeable,  if  not  unsafe,  for 
women  and  children  to  meet  them  on  the 
street  With  regard  to  the  law  covering  the 
case,  so  far  aa  noise  is  concerned,  I  do  not 
care  to  add  anything  to  or  to  repeat  what 
I  said  in  Oilbough  v.  West  Side  Amusement 
Co.,  supra.  With  regard  to  the  cambering 
by  the  crowds  of  the  Eddewalks,  that  aspect 
was  dealt  with  1^  Vice  Chancellor  Emery  in 
Cronln  v.  Bloemecke,  68  N.  J.  Eq.  313,  43 
Atl.  606  (at  page  314,  68  N.  J.  Eq.,  page  606, 
4S  Atl.),  where  he  says:  "The  third  nuisance 
coqiplained  of  is  the  collection  of  large'  num- 
bers of  Idle  and  disorderly  persons  in  the 
neighborhood  of  the  grounds  and  of  complain- 
ant's bouse  while  the  games  are  in  progress, 
which  crowds,  by  their  noise^  vile  language 
and  behavior,  disturb  the  peace  and  quiet  of 
the  neighborhood,  and  subject  complainant 
and  other  residents  to  Insults  and  abuse  if 
they  venture  from  their  homes."  In  dealing 
with  it  on  page  318,  58  N.  J.  Eq.,  page  60T, 
43  Atl.,  he  says:  "The  other  objection  wbidi 
is  urged  specially  against  any  injunction 
'  based  on  the  collection  of  disorderly  persona 
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outaide  of  defendant's  grounds  la  that  the  nui- 
sance Is  a  public  nuisance  only,  and  cannot 
be  reached'  by  Injimction  at  the  suit  of  com- 
plainant. But  the  right  to  relief  In  behalf 
of  one  who  sutlers  private  Injury  or  annoy- 
ance from  that  which  Is  a  pnbllc  nuisance 
Is  well  settled.  The  only  question  Is  as  to 
the  character  of  the  relief  or  remedy,  and 
the  right  to  relief  by  injunction  against  the 
special  nuisance  to  one's  dwelling  house  by 
reason  of  crowds  of  disorderly  persons  upon 
the  highways,  drawn  there  by  entertainments 
given  by  a  third  person  upon  tils  own  land 
for  pecuniary  profit,  is  based  upon  funda- 
mental principles  which  have  been  recognized 
and  enforced  wherever  they  have  been  called 
In  question.  In  Bex  v.  Moore,  3  Barn.  &  Ad. 
184  (which  was  an  indictment)  Lord  Tenter- 
den  says:  'If  a  person  collects  together  a 
crowd  to  the  annoyance  of  his  neighbours,  that 
is  a  nuisance  for  which  he  is  answerable.' 
In  Walker  v.  Brewster,  L.  B.  6  Bq.  25  (where 
an  injunction  was  granted),  It  was  held  that 
a  case  of  nuisance  was  established  by  the  col- 
lection of  a  crowd  on  the  highways  in  the 
neighborhood  of  grounds  upon  which  enter- 
tainments, with  music  and  fireworks,  were 
given  continuously  for  profit.  In  Bellamy  t. 
Wells,  39  W.  B.  168,  cited  in  Barker  v.  Pen- 
ley,  2  Ch.  457,  458  (1893),  an  injunction  was 
granted  against  holding  boxing  or  prize  fights 
entertainments,  which  had  the  effect  of  col- 
lecting large  and  noisy  crowds  in  the  streets 
outside  of  the  premises."  I  need  hardly  say 
that  I  concur  in  this. 

The  affidavits  on  both  sides  dealt  with  the 
.question  of  values  of  real  estate;  those  on 
the  part  of  the  complainant  asserting  that 
the  result  of  the  permanent  establishment  of 
Sunday  playing  of  baseball  games  would  be 
to  d^redate  the  value  of  the  real  estate  in 
that  neighborhood,  and  those  on  the  part  of 
the  defendant  asserting  precisely  the  contra- 
ry. In  answer  to  the  latter  it  was  shown  by 
counter  affidavitb  that  many  of  defendant's 
affiants  were  keepers  of  houses  of  entertain- 
ment in  the  neighborhood,  and  others  were 
directly  or  Indirectly  interested  in  the  suc- 
cess of  the  defendant's  enterprise.  The  well 
known  Hudson  Boulevard,  as  already  stated, 
bounds  the  ball  park  on  the  west,  and,  as  I 
understand  the  evidence,  though  the  whole 
region  is  laid  out  in  streets,  none  have  been 
opened  or  worked  between  the  Hudson  Boule- 
vard and  Newark  Bay,  and  not  all  immediate- 
ly to  the  east  of  the  Boulevard  have  been 
opened  or  worked,  and  most  of  the  improve- 
ments to  the  east  and  between  that  and 
Avenue  B  have  been  of  <±eap  and  moderate 
diaracter ;  but  it  clearly  appears  that  all  the 
improvements  that  have  been  made  are  of  a 
residential  diaracter.  I  am  therefore  in- 
clined to  think  that  the  result  of  the  es- 
tablishment of  the  Sunday  baseball  games 
will,  in  the  long  run,  be  detrimental  to  the 
value  of  real  estate  in  the  neighborhood. 

The  defendant  raises  another  point  by  its 
affidavits  which  I  feel  constrained  to  men- 


tion, which  Is  that  this  Immediate  neighbor- 
hood has  for  a  long  time  been  subjected,  to 
the  nuisance  of  baseball  games  on  Sunday, 
played  on  the  very  ground  now  occupied  by 
the  defendant  corporation,  and  that  sncb  use 
of  the  ground  has  been  acquiesced  in  by  the 
dwellers  in  the  neighborhood,  and  that  only  a 
Blight  distance  to  the  west  is  Newark  Bay, 
which  for  many  years  has  attracted  great 
crowds  of  people  on  Sundays;  that  these 
people  are  attracted  to  its  shores  for  amuse- 
ments on  Sundays,  consisting  of  boating, 
crabbing,  fishing,  and  general  picknlcklng  in 
the  woods  which  are  found  between  the  ball 
park  and  the  river ;  and  that,  quite  lndQ>en4- 
ent  of  the  baseball  playing,  a  large  crowd 
of  persons  has  habitually  on  Sundays  re- 
sorted to  the  neighborhood  by  means  of  the 
trolley,  alighting  at  the  very  same  part  of 
the  avenue,  and  creating  precisely  the  same 
nuisance,  as  has  been  complained  of  in  pass- 
ing from  the  trolley  cars  to  the  baseball  pai^ 
and  the  woods  and  the  shores  of  the  bay. 
The  affidavits  on  the  part  of  the  defendant 
tend  strongly  to  support  this  view.  It  ap- 
pears that  the  grounds,  which  for  the  first 
time  In  April  last  were  fenced  and  occupied 
by  the  defendant,  had  previously  laid  open  in 
common,  and  had  for  several  years  been  used 
on  Saturdays  and  Sundays  by  baseball  play- 
ers who  came  there  on  those  days  and  took 
possession  of  them  without  the  let  or  liin- 
drance  of  the  owners,  and  played  their  games 
in  the  presence  of  all  who  chose  to  look  on; 
and  that  the  nonpaying  onlookers  formed  a 
most  undesirable,  boisterous,  and  noisy  crowd, 
and  were  undoubtedly  a  nuisance  to  the  pd^ 
borhood.  Also,  that  great  crowds  visited  the 
woods  lying  between  the  ball  grounds  and 
the  bay  and  its  shores,  attracted  by  the  boat- 
ing, crabbing,  fishing,  and  ability  to  divert 
themselves  in  the  shaded  commons,  and  to 
refresh  tliemselves  in  the  numerous  Iiouses  o< 
entertainment  whidi  they  found  in  those 
parts.  Gnie  reading  of  the  affidavits  on  tiUs 
subject  fully  accounts  for  the  fact  that  the 
value  of  real  estate  between  Avenue  B  and 
Newark  Bay  ia  much  depressed,  and  lots  diffi- 
cult of  sale,  and  that  the  thriving,  populous 
city  of  Bayonne  has  practically  stepped  in  its 
growth  at  Avenue  B.  But  does  that  state  tit 
affairs  estop  these  complainants  from  assert- 
ing their  rights  as  against  this  defendant? 
In  considering  this  question  it  must  be  ob- 
served that  the  case  shows  that  there  were 
no  particular  persons  or  corporation  who 
i  could  be  held  responsible  for  or  proceeded 
{  against  for  those  annoying  practices.  In  fact, 
it  clearly  appeared  by  the  proofs  in  this  case 
that  prompt  application  was  made  to  the 
municipal  authorities  by  the  complainants 
herein,  as  soon  as  they  learned  of  the  in- 
tention of  the  defendant  to  inclose  the  pcuk 
in  question  and  establish  baseball  playing  on 
Sundays,  to  prevent  the  same,  and  that  their 
appeals  were  in  vain.  The  only  place  in 
which  the  complainants  could  obtain  any 
efficient,  relief  wa»  in  this  court    But  in  er- 
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der  to  obtain  reliet  In:  tbla  court  there  must 
be  some  person  against  wliom  to  proceed. 
No  responsibility,  cognisable  in  this  court,  at- 
ta<^ed  to  tbe  owners  of  the  vacant  lots,  who 
aimply  permitted  any  parties  who  chose  to 
<pme  along  and  play  baseball  there  without 
any  pecuniary  profit  to  anyl>ody  except  the 
common  carriers  who  transported  them.  So 
with  the  numerous  persons  who  let  out  boats 
on  Newark  Bay  and  kept  houses  of  entertain- 
ment there.  They  could  not  be  proceeded 
against  by  injunction.  Hence  the  complain- 
ants were  practically  without  remedy.  But, 
evKi  If  there  had  been  an  available  remedy, 
I  by  no  means  admit  that  it  would  have  af- 
fected the  equitable  standing  of  the  com- 
plainants herein.  Tbe  state  of  affairs,  how- 
ever, was  entirely  changed  when  the  defend- 
ant, a  corporation,  obtained  exclusive  pos- 
session, and  fenced  in  the  old  ball  ground, 
erected  accommodations  in  the  way  of  seats 
and  a  grand  stand,  and  fitted  it  up  and  made 
it  attractive  to  that  part  of  the  public  which 
enjoys  such  sports,  and  invited  baseball  clubs 
to  come  there  on  Sundays  to  play  matches, 
and  placed  around  tills  ball  ground  a  high 
fence  to  exclude  spectators,  except  such  as 
should  pay  an  admission  fee  for  tbe  benefit 
•f  the  defendant  That  action  afforded  an 
oiqportunity  for  the  complainants  to  assert 
tbeir  rights  in  this  court,  and  I  am  of  the 
opinion  that  they  are  entitled  to  relief  by  way 
of  interim  restraint  upon  the  case  as  made. 
There  only  remains  to  consider  the  question 
of  misjoinder.  This  question  has  t>eai  ccm^ 
sidered  in  many  cases  in  this  state.  The 
last  one,  so  far  as  I  am  at  present  advised, 
is  Bowbotham  v.  Jones,  decided  by  Chancel- 
lor McGlIl,  and  reported  in  47  N.  J.  Eq. 
337,  20  Atl.  781,  19  L.  R.  A.  663,  and  affirmed 
on  his  opinion  48  N.  J.  Eq.,  811,  24  Atl.  181, 
18  L.  R.  A.  663.  Tbe  hardships  attending  tbe 
old  rule  were  ameliorated  by  the  rule  adopt- 
ed  by  Chancellor  Zabriskle  May  8,  1869, 
No.  132  of  the  present  series.  Chancellor  Mc- 
6U1,  47  N.  J.  Bq.  339,  20  AU.  732,  19  Ii.  R. 
A.  663,  states  the  rule  thus:  "It  may  be  said 
that  it  is  the  established  rule  In  this  state 
that  several  owners  of  distinct  tenements 
may  Join  in  a  suit  to  restrain  a  nuisance  or 
other  grievance  which  is  common  to  all  of 
them,  affecting  each  in  a  similar  way,  but  may 
not  so  Join  when  the  object  of  tbe  suit  is  to 
restrain  that  which  does  a  distinct  and  spe- 
cial injury  to  each  of  their  properties."  Ap- 
plying that  rule  here,  it  is  probable — I  do  not 
say  certain — that  this  court  would  feel 
obliged,  when  properly  moved  thereto,  to  hold 
that  the  injury  arislag  from  noises  by  specta- 
tors of  tbe  games  while  in  the  ball  park  and 
that  arising  from  the  crowds  of  semidlsor- 
dcrly  persons  alighting  from  and  mounting 
the  trolley  cars  and  going  to  and  from  the. 
ball  park  will  be  so  dissimilar  as  not  to  be 
capable  of  being  enforced  in  the  same  suit 
by' several  persons  Joining  therein  who  are 
not  suffering  or  liable  to  suffer  from  each. 
it  those  Injuries.    Be  that  as  it  may,  1  think 


it  has  no  effect  upon  the  present  ^luestlon. 
No  demurrer  has  been  filed.  The  defendant 
has  not  been  embarrassed  in  presenting  its 
d^ense  to  tbe  present  application.  The  two 
different  styles,  so  to  speak,  of  injury,  as 
shown  by  the  affidavits,  run  into  each  other 
and  interlace.  They  are  both  the  result  of 
tbe  defendant's  action,  and  the  only  effect 
that  I  can  at  present  see  will  be  at  some  stage 
of  the  proceedings  to  compel  the  complain- 
ants to  elect  on  "which  kind  of  injury  they 
will  rely,  and  for  tbe  court  to  strike  from  tbe 
record  the  names  of  all  complatnants  not  af- 
fected by  that  kind  of  injury.  At  present  I 
do  not  see  how  the  right  of  those  complala- 
ants  who  are  injured  by  noise  emanating 
from  the  baseball  park  to  interim  restraint 
can  be  affected  by  the  drcumstance  that 
other  complainants  are  affected  by  the  mis- 
behavior of  persons  on  the  street  outside  of 
the  baseball  park,  and  vice  versa. 

I  will  advise  an  order  restraining  tbe  play- 
ing of  baseball  on  Sundays  pending  the  suit 


(67  N.  J.  B.  3») 
DAVENPORT  v.  DAVENPORT  et  aL 
(Coart  of  Chancery  of  New  Jersey.    July  1, 
^      1904.) 

WILLS  —  EXKCXJTION— LOST  WILL— KVIDBHOfr— 
DECLARATIONS  OF  TESTATOB— TESTAUENTABT 
CAPACITT— INSANE  DELUSIONS— FOBBIOW  DI- 
VORCE—FBAUD. 

l.Tbat  a  last  will  and  testament  has  been 
legally  executed  and  published  by  the  testator 
will  not  be  decreed  upon  uncertain  and  unre- 
liable testimony. 

2.  The  contents  of  a  destroyed  will  may  b« 
proved  by  the  declarations  of  tbe  testator  tt- 
garding  the  same. 

8.  A  divorce  decree  granted  in  another  state 
of  the  United  States  will  not  be  recognized  in 
this  state  if  it  api)ear8  that  in  applying  for 
such  divorce  the  applicant  frandolently  mi». 
stated  or  snppressed  facts  within  his  knowled^ 
which  would,  if  the  truth  were  known  or  dis- 
closed, have  adversely  affected  the  judgment 
rendered,  or  if  it  appears  that  the  applicant 
knew  wheie  Uie  defendant  resided,  and  yet  no 
actual  notice  of  the  pendency  of  such  suit  was 
given  to  such  defendant 

4.  A  mistaken  conclusion,  arrived  at  upon  con- 
sideration of  existing  facts,  is  not  an  insane 
delusion,  although  the  facts  may  not  Justify  the 
conclusion. 

6.  An  insane  delusion  is  a  fixed  belief,  based 
upon  supposed  facts  which  exist  only  in  the 
diseased  imagination  of  the  deluded  person,  per- 
sisted in  against  undisputable  evidence  of  its 
falsity. 

(Syllabus  by  the  Court) 

Bill  by  Alia  A.  Davenport  against  Mary  A. 
Davenport  and  others.    Dismissed. 

The  bill  of  complaint  In  this  cause  is  filed 
by  one  Alia  A.  Davenport,  who  claims  to  be 
the  second  wife  and  widow  of  Thomas  C. 
Davenport,  who  died  on  the  17th  day  of 
February,  1903.  Tbe  bill  makes  defendants 
the  children  of  the  decedent,  Thomas  C 
Davenport,  bom  to  him  by  Mary  A.  Daven- 
port, who  Is. alleged  in  the  bill  to  be  a  for- 
mer wife  of  said  Thomas  C.  Davenport,  and 
also  kuajies  defendant  the  said  Mary  A.  Dav- 
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euport,  wbo  Is  alleged  to  claim  to  be  the 
widow  of  Thomas  0.  Davenport  The  Mil 
states  as  the  complainaiit's  ground  for  relief 
the  following  drcumstances:  Mr.  Thomas  C 
Davenport  resided  at  Colllngswood,  In  the 
county  of  Camden.  He  died  on  the  17th  day 
of  February,  1003,  possessed  of  considerable 
real  and  personal  estate,  situate  In  this  state, 
Pennsylvania,  and  New  York.  The  bill  alp 
leges  that  on  or  about  the  20th  day  of  Jana* 
aiy,  1903,  Mr.  Davenport  made  and  published 
his  last  will  in  the  manner  prescribed  by  the 
laws  of  this  state;  that  by  his  said  will,  after 
making  certain  specific  devises,  he  gave  all 
the  residue  of  his  estate  to  the  complainant. 
Alia  A.  Davenport;  that  he  appointed  Henry 
R.  Tatem  executor  of  said  will,  which  the 
bill  of  complaint  alleges  Is  substantially  in 
the  words  and  manner  set  forth  In  the  bill 
of  complaint  The  bill  further  alleges  that 
the  testator,  having  made  and  published  his 
said  will,  caused  it  to  be  delivered  to  Henry 
B.  Tatem,  the  executor  named  therein,  for 
safe-keeping;  that  afterwards,  on  the  16th 
day  of  February,  1903,  while  Mr.  Davenport 
was  sick  and  of  enfeebled  and  unsound  mind, 
and  totally  tmflt  and  incapable  of  attending 
to  business,  and  susceptible  to  false  Impres- 
sions, hallucinations,  and  undue  and  evil  In- 
fluences, he  was  by  his  son  Job  P.  Davenport 
unduly  Influenced  to  send  to  the  said  Henry 

B,  Tatem  to  return  to  him  the  said  last  will, 
and  that  upon  the  same  being  returned  and 
delivered  to  Mr.  Davenport  he  was,  through 
the  inducements  and  undue  influence  of  his 
said  son  Job  P.  Davenport  and  others,  in- 
duced and  coerced  to  tear  part  of  the  will, 
and  deliver  It  up  to  his  said  son,  who  has 
kept,  concealed,  or  destroyed  it  Intending 
to  defraud  '^e  complainant  of  her  lawful 
rights,  so  that  the  last  will  cannot  be  pro- 
bated. The  bill  further  shows  that  the  de- 
fendants, children  of  Mr.  Davenport  and 
their  mother,  have  applied  for  letters  of  ad- 
ministration upon  his  estate;  liiat  the  com- 
plainant has  filed  a  caveat  against  the  Issu- 
ance of  such  letters,  and  that  matter  is  still 
pending.  The  complainant  alleges  that  the 
last  will  and  testament  set  forth  In  the  bill 
of  complaint  was  never  revoked  or  canceled 
In  law.  She  prays  that  the  defendant  Job  P. 
Davenport  may  be  decreed  to  produce  the 
said  vrill,  in  mrder  that  the  same  may  be 
probated,  or,  if  it  be  found  that  the  said  will 
has  been  destroyed,  that  the  complainant  may 
have  the  decree  of  this  court  re-establishing 
it  as  the  last  will  of  said  decedent  Thomas 

C.  Davenport  All  the  defendants  Jointly  and 
severally  answer  the  bill  of  complaint;  the 
defendant  Anna  M.  Davenport  alleging  that 
she  Is  the  lawful  widow  of  the  said  Thomas 
C.  Davenport  and  that  her  children  are  his 
heirs  at  law  and  next  of  kin.  They  admit 
that  the  said  Thomas  O.  Davenport  is  now 
deceased;  that  he  died  on  the  17th  day  of 
February,  1903,  seised  of  both  real  and  per- 
sonal estate,  and  they  allege  that  he  died 
Intestate;.     They   deny   that  the  decedent 


Thomas  O.  Davenport  vraa  ever  lawfolly 
married  to  the  complainant  Alia  A.  Daven- 
port at  any  time,  and  they  deny  that  stao 
was  his  lawfnl  wife  at  the  time  of  bis  d»- 
cease  or  at  any  ether  time.  They  deny  that 
she  is  his  lawful  widow.  On  the  contrary, 
they  insist  that  the  defendant  Anna  H. 
Davenport  was  lawfully  married  to  the  4l^ 
cedent  Thomas  C.  Davenport  on  December 
7,  1805,  in  this  state;  that  she  was  his  law* 
fill  wife  at  the  time  of  his  decease,  and  is 
now  his  lawful  widow;  that  the  defendants 
Job  P.  Davenport  Mary  A.  Davenport  and 
Lillian  Davenport  are  the  children  and  only 
heirs  at  law  and  next  of  kin  of  said  Thomas 
O.  Davenport;  and  that  they  were  all  bom 
to  blm  by  his  said  vrif  e,  and  now  widow,  the 
defendant  Anna  M.  Davenport  The  defend- 
ants admit  that  the  said  Thomas  O.  Daven- 
port resided  in  the  coonty  of  Camden,  and 
that  he  -was  of  sound  mind.  They  deny  that 
he  made  or  published  the  last  will  set  forth 
In  the  complainant's  bill,  and  that  he  d^ 
parted  this  life  leaving  any  such  wlU  unalter- 
ed and  unrevoked.  On  the  contrary,  they 
state  the  fact  to  be  that  he  departed  this 
life  intestate.  They  deny  that  any  such  will 
was  delivered  to  Henry  B.  Tatem,  or  that 
while  of  unsound  mind  and  inct^Mible  to 
attend  to  business,  the  decedent  Thomas  O. 
Davenport  was  unduly  influenced  to  send  for 
said  will,  or  to  tear  or  destroy  it  or  any 
part  thereof.  They  deny  that  the  said  will 
was  delivered  to  said  Job  P.  Davenport  as 
alleged  in  said  bill,  and  that  It  i«  being  con- 
cealed or  has  been  destroyed  with  intent  to 
defraud  the  complainant  On  the  contrary, 
they  allege  and  Insist  that  said  Davenport 
departed  this  life  Intestate.  The  defendants 
further  say  that  as  the  lawfoi  widow  and 
heirs  at  law  and  next  of  kin  of  said  Thomas 
C.  Davenport  they  are  entitled  to  all  the  real 
and  personal  property  whereof  he  died  seised 
and  possessed,  and  they  deny  that  the  com- 
plainant lias  any  right  title,  or  Interest  there- 
in, and  also  deny  that  she  ever  was  the  wife 
or  is  the  widow  of  said  decedent  They  admit 
their  application  for  letters  of  admlnistrsi- 
tion  upon  the  estate  of  said  Thomas  4 
Davenport  deceased.  The  defendants  fur- 
ther deny  the  jurisdiction  of  this  court  in 
the  premises,  and  say  that  the  complainant 
has  a  full  and  adequate  remedy  at  law,  and 
they  claim  the  same  benefit  as  if  they  bad 
demurred  to  the  bill  of  complaint  The 
cause  came  to  a  hearing  on  these  pleadings. 

J.  O.  Homer  and  Frank  T.  Lloyd,  for  emit- 
plalnant  H.  V.  Stockwell,  D.  J.  Pancoast, 
and  Horace  M.  Rumsey,  for  defendants. 

OBEY,  V,  C.  (after  stating  the  facts). 
This  cause  has  been  well  prepared  and  ably 
presented  by  counsel  on  both  sides.  It  in- 
volves Important  questions,  dependent  to 
some  extent  upon  the  details  of  the  evidence, 
a  part  of  which  I  have  found  It  necessary 
to  quote.    In  order  to  ayold  confusion.  It 
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sbouid  be  noted  that  the  defendant  named  In 
the  bill  as  Mary  A.  Davenport,  and  therein 
allied  to  be  the  former  wife  of  Thomas  C. 
Davenport,  Is  the  same  person  who  answers 
as  Anna  M.  Davenport,  Insisting  that  she 
was  the  lawfnl  wife,  and  Is  now  the  widow, 
of  the  decedent,  Thomas  0.  Davenptxt.  She 
will  be  designated  In  this  opinion  as  Anna 
Mary  Davenport,  the  name  under  which  sbe 
answers  the  bill  of  complaint. 

The  complainant  allies  that  the  instm- 
ment  which  she  seeks  to  liave  established 
by  decree  of  this  court  Is  tiie  last  will  and 
testament  of  Thomas  C.  Davenport  The  de- 
fendanta,  by  their  answer,  in  express  terms 
deny  that  any  snch  will  was  made  and  pub- 
lished by  Mr.  Davenport.  This  is  the  first 
point  In  the  eanse,  and  on  this  the  burden 
of  iffoof  rests  upon  the  complainant  The 
complainant's  second '  contention  is  that  ttw 
win  which  she  alleges  Mr.  Davenport  made 
and  published  has,  through  undue  InflneocA 
exerted  npon  him,  or  by  reason  of  tiia  own 
act  at  a  time  when  he  was  of  unsound  mind 
and  incapable  of  transacting  btniness,  been 
revoked  and  canceled.  The  burden  of  show- 
ing the  existence  of  these  conditions  must 
also  be  assumed  and  carried  by  the  complain- 
ant 

I  will  consider  the  first  point  Has  the 
complainant  shown  that  the  instrument 
which  she  seeks  to  have  declared  to  be  the 
last  will  and  testament  of  Thomas  O.  Daven- 
port was  by  him  duly  made  and  puMlahed 
an  his  last  will? 

The  bill  of  complaint  alleges  that  on  Janur 
ary  20,  1903,  Mr.  Davenport  executed  the 
paper  in  question.  As  there  set  fortli,  the 
alleged  will  gives  to  his  son.  Job  P.  Daven- 
port, a  farm  and  vineyard  near  Aurora,  N. 
T.;  to  his  daughters,  Mary  and  Lillian,  two 
cottages  at  Island  Heights,  N.  J.;  and  to  the 
complainant  Mrs.  Alia  A.  Davenport,  all 
the  decedent's  personal  property,  also  his 
farm  at  West  Collingswood,  his  farm  and 
vineyard  at  Bluff  Point  N.  Y.,  his  store 
property  in  Philadelphia,  and  all  the  residue 
of  bis  real  and  personal  estate — and  appoints 
Henry  B.  Tatem  executor.  The  evidence 
does  not  define  with  precision  the  values  of 
Mr.  Davenport's  property.  The  complainant 
states  the  real  estate.  In  all,  to  be  of  the  val- 
ae  of  about  $50,000  to  (00,000,  subject  to 
mortgages  of  about  921,000,  and  that  th&n 
was  also  personal  property  of  conslderabie 
value.  If  Mr,  Davenport  made  the  will  set 
forth  in  the  bill  of  complaint  it  plainly  gave 
to  Mrs.  Alia  A.  Davenport  mnch  the  greater 
portion  of  his  estate. 

The  statute  prescribes  that  a  will  shall  be 
in  writing;  shall  be  signed,  or  the  slgnative 
acknowledged,  by  the  testator,  who  shall  de- 
clare such  writing  to  be  his  last  will,  in  the 
presence  of  two  witnesses,  who  shall  be  pres- 
ent at  the  same  time,  who  shall  subscribe 
their  names  to  such  writing,  as  witnesses, 
In  the  presence  of  the  testator.  Gen.  St  p. 
3760.  (  22.    The  usual  mode  of  proof  is  to 


produce  the  writing  before  the  conrfe  which 
la  to  receive  the  probate,  call  one  or  more 
subscribing  witnesses  thereto,  and  prove  that 
each  of  these  requisite  statutory  incidents 
has  been  performed.  The  paper  having  been 
thns  produced  and  identified,  it  proves  its 
own  contents.  This  method  of  proof  Is,  of 
course,  impossible  when  the  alleged  will  has 
been,  as  a  physical  fact  canceled  and  de- 
stroyed, and  therefore  cannot  be  prodoeed.  In 
such  cases,  when  the  beneficiaries  nnder  tlie 
canceled  will  <daim  that  its  destruction  was 
by  accident  or  mistake,  or  by  the  act  of  the 
testator  when  insane,  they  must  carry  the 
burden  of  proving  the  observance  of  the  stat- 
ntory  requirements  in  the  maUng  and  pabU- 
(tatlon  of  the  alleged  will,  and  also  what  Its 
contents  were,  and  that  its  revocation  was 
BOt  brought  about  by  the  sane  Intent  and 
the  capable  act  ttf  the  testator.  The  com- 
plainant in  this  ease,  in  carrying  this  burden, 
has  called  as  witnesses  all  the  persons  who 
were  present  on  the  occasion'  when  abe  al- 
leges Mr,  Davenport  made  the  will  which 
she  asks  this  court  to  establish.  They  wwe 
Mr.  Meeteer,  a  member  of  the  bar,  who  drew 
the  paper  and  signed  it  as  a  witness,  and  Mr. 
Joseph  B,  Tatem,  who  also  signed  it  as  a 
witness.  All  the  testimony  shows  that  no 
one  except  Mr.  Davenport  the  alleged  testa- 
tor, and  Mr.  Meeteer  and  Mr.  Joseph  B. 
Tatem,  were  present ,  when  Mr.  Davenport 
dealt  with  the  papa-  in  question.  The  pa- 
per itself  la  not  produced.  The  testimony 
shows  that  it  has  been  destroyed,  after  a 
cancellation  by  Mr.  Davenport  the  legality 
of  which  the  complainant  noW  disputes. 
Whatever  evidence  is  offered  touching  the 
execution  and  contents  of  this  alleged  testa- 
ment is  necessarily  by  parol  proof.  The  tes- 
timony on  the  point  of  the  making  and  pub- 
lication of  the  paper  alleged  by  the  bill,  of 
complaint  to  be  Mr.  Davenport's  last  will, 
and  the  showing  of  its  contents,  is  of  the  es- 
sence of  this  case,  for,  if  it  is  not  conclu- 
sively proven  that  snch  an  instrument  was 
duly  made  and  published  as  the  last  will  and 
testament  of  Mr.  Davenport  this  court  can- 
not by  its  decree  declare  and  establish  It  as 
his  will,  no  matter  undv  what  circumstan- 
ces It  may  have  been  afterwards  revoked  and 
destroyed. 

The  examination  of  the  two  subscribing 
witnesses,  Tatem  and  Meeteer,  was  In  great 
part  taken  by  leading  and  suggestive  ques- 
tions. Its  details  are  too  long  to  be  here 
repeaited,  but  a  short  summary  will  show 
how  far  they  furnished  the  necessary  proofs. 
No  one  else  than  these  two  could  prove  the 
performance  of  the  statutory  requirements 
necessary  to  the  making  of  an  effective  will, 
for,  as  stated,  it  is  admitted  they  were  the 
only  persons  present  with  Mr.  Davenport 
when  those  requirements  must  have  been 
performed,  if  they  ever  were  pwf ormed.  Mr. 
Tatem  testifies  that  he  took  the  alleged  will 
over  to  Mr.  Davenport's  bouse;  that  Daven- 
port signed  It  in  the  presence  of  both  himself 
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(Tafem)  and  Ueeteer,  and  tbat  tbey  both 
signed  it  in  Davenport's  presence.  But  he 
makes  no  ptoof  whatever  that,  on  the  occa- 
sion described,  Mr.  Davenport  published  or 
declared,  directly  or  Indirectly,  that  the  pa- 
per wMch  he  and  the  witnesses  signed  was 
his  will.  Nor  does  this  witness  prove  that 
Davenport  in  any  way  characterized  the  pa- 
pet  as  his  will,  nor  that  any  one  else,  did 
in'  Davenport's  presence  and  with  his  assent. 
Mr.  Tatem  invariably  declared  that  he  could 
not  recall  what  Mr.  Davenport  said  about 
th6  paper.  Mr.  Tatem  proved  nothing  as  to 
ai^  attestation  clause  to  the  paper'  which 
he  witnessed.  He  declared  he  did  hot  know 
whiEtt  the  attestation  ctaTise  of  a  will  was. 
VOa  testimony  does  not  prove  that  the  alleged 
wlU  had  any  such  clause.  He  did  not  seem 
tiv  be 'unfriendly  to  the  complainant,  but  to 
be  onacQuaioted  with  business  of  this  sort, 
and  not  able  to  recall  its  details. 

The  only  person  other  than  Joseph  B.  Tat- 
em  who  was  present  when  the  alleged  will 
was  exteuted  by  Mr.  Davoiport  was  Mr. 
Meeteer,  the  lawyer  who  prepared  the  alli- 
ed will.  He  testifies  that  he  received  his 
instructions  for  the  drawing  of  the  alleged 
will  from  Mr.  Davenport  himself;  tliat  he 
prepared  the  paper  according  to  those  in- 
stracti6ns,  And  that  in  January,  1903  (about 
the  20th),  he  went  to  Davenport's  house; 
that  nobody  but  himself  (Meeteer)  and  Tatem 
was  present  when  the  alleged  will  was  ex- 
ecuted. Mr.  Meeteer  was  called  to  the  stand 
four  different  times  by  the  complainant  to 
prove  the  due  execution  of  the  alleged  will 
by  Mr.  Davenport  He  was  aided  by  leading 
questions,  and  by  the  refreshment  of  the 
formbobk  which  he  said  be  used  In  prepar- 
ing the  paper  for  Mr.  Davenport  His  mem- 
ory was  tortured  in  the  effort  to  aid  him  to 
recall  the  performance  by  Mr.  Davenport  of 
the  statutory  requirements.  Mr.  Meeteer, 
when  on  the  stand,  appeared  to  state  frankly 
all  the  facts  which  he  could  recall.  On  his 
first  examination,  Mr.  Meeteer  testified  that 
he  thought  he  and  Tatem  were  subscribing 
witnesses  to  the  wUl;  that  he  believed  >they 
Were  both  present  at  the  same  time,  and  both 
saw  Davenport  sign  the  will;  and  that  he 
thought  Davenport  saw  both  the  witnesses 
subscribe  their  names.  But  he  was  not  able 
to  give  any  positive  and  unaided  testimony. 
He  swore  that  he  could  not  be  certain  who 
were  named  In  the  will  as  executors,  that  he 
could  not  speak  with  certainty,  and  that  it 
was  only  guesswork.  The  only  statement  he 
made  on  this  first  examination  which  had 
enough  certainty  to  convey  a  definite  im- 
pression was  his  declaration  that  he  left  the 
alleged  will  in  Mr.  Davenport's  possession, 
and  has  not  since  seen  It.  Mr.  Meeteer  en- 
tirely failed  on  his  first  examination,  as  Mr. 
Joseph  Tatem  before  him  had  failed,  to 
prove  that  any  declaration  was  directly  or 
Indirectly  made  by  Mr.  Davenport  that  the 
paper  which  he  signed  was  his  will,  or  that 
any  one  else  In  his  (Davenport's)  presence 


ever  referred  to  that  paper  as  his  will,  ifotk-. 
Ing  shows  that  Davenport  in  any  way  identi- 
fied that  paper  as  his  will.  Having  given 
tliis  testimony,  Mr.  Meeteer  was  discharged; 
as  a  vrltness  by  the  complainant:  He  left 
the  stand,  but  was  afterwards  recalled  by- 
the  complainant  In  an  effort  to  show  a  dec- 
laration by  Mr.  Davenport  that  the  disputed 
paper  was  bis  will.  On  this  second  exam-r^ 
inatlon  Mr.  Meeteer  testified  that  Mr.  Daven- 
port did  not  say  anything  at  the  time  of  the 
execution  of  the  will,  except  that  when  he 
(Meeteer)  banded  the  will  to  Davenport,  he; 
said  "he  was  satisfied."  Mr.  Meeteer  aald> 
he  could  not  recall  exactly  what  was  said 
when  Mr.  Davenport  expressed  his  satisfac- 
tion, and  that  he  (Meeteer)  would  not  at-° 
tempt  to  give  the  substance  of  Davenport's: 
statement  The  complainant  then  tried  to 
show  by  Mr.  Meeteer  that  an  efficient  at- 
testation clause.  Indicating  performance  of- 
the  statutory  requirements,  was  annexed  to 
the  alleged  will  wliich  Mr.  Davenport  <gned, 
and  that  such  a  clause  had  been  duly  ex' 
ecuted  by  the  witnesses.  Mr.  Meeteer  tes- 
tified that  he  could  not  repeat  from  memory 
the  attestation  clanae  which  he  engrossed 
on  the  will.  To  <iuestIon8  put  in  varying 
form,  he  several  times  replied  that  he  could, 
not  repeat  that  attestation  clause.  He  was 
then  asked  whether  he  prepared  the  attes' 
tatloa  clause  of  the  alleged  will  from  a  form-- 
book,  and  be  stated  that  he  had  used  Cor- 
bin's  Forms.  A  copy  of  that  book  was  pro- 
duced, and  the  form  of  the  attestation  clause 
of  a  will  was  pointed  out  to  Mr.  Meeteer. 
He  declared  that  he  did  not  think  the  clause 
shown  him  was  the  one  he  used.  The  com- 
plainant then  withdrew  him  from  the  wit- 
ness stand  for  the  purpose  of  getting  the 
book  which  he  had  used.  The  testimony 
thus  given  by  Mr.  Meeteer  on  his  above  stat- 
ed second  appearance  does  not  show  in  any 
way  that  Mr.  Davenport  published  and  de-' 
dared  the  paper  in  question  to  be  his  last 
will,  or  that  any  Incident  took  place  where^' 
by  Mr.  DavMiport  either  directly  or  Indi- 
rectly characterized  the  paper  in  question 
as  ills  will,  or  that  an  efficient  attestation 
clause  was  annexed  to  it  and  signed  by  the 
witnesses.  All  that  Mr.  Davenport  Is  prov- 
en to  have  said  is  that  "he  was  satisfied." 
Nothing  Is  shown  to  have  been  said  to  Mr. 
Davenport  which  Identified  the  paper  In  the 
presence  of  the  witnesses  as  his  will  which 
was  assented  to  by  him  as  giving  It  that 
character.  Mr.  Meeteer  came  to  the  stand 
for  the  third  time,  with  Corbin's  Forms  in 
his  hand,  and  pointed  out  a  particular  attes- 
tation clause,  which  he  said  was,  as  far  as 
he  could  recollect,  that  which  he  had  used'. 
He  was  then  asked  this  question:  "Can  yon,- 
looking  at  the  form  you  used,  and  thus  re- 
freshing your  memory,  state  what  were  the 
words  of  the  attestation  clause  in  the  first 
will?"  His  answer  was:  "I  can't  say.  I 
won't  say  positlTely  whether  it  was  like  this 
or  not    It  was  similar  to  this  form."   He  fur- 
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ther  said  that  he  could  not  repeat  the  exact 
words  of  the  attestation  clause  which  be 
wrote  on  the  disputed  paper;  that  the  sub- 
stance of  tbat.clause,  as  he  recollected  It,  was 
as -follows:  "Signed, .  sealed,  published  and 
dedared  in  the  presence,  of  Thomas  O.  Dav- 
enport, who  in  his  presence  and  in  the  pres* 
ence  of  each  other,  we  have  snbacrlbed  our 
oaines  as  witnesses." 

'  This  attestation  clause  .which  Mr.  Meetew 
testifies  was  In  substance  that  which  he 
wrote  on  the  dlq)ated  pi^er  which  he  and 
(Catem  witnessed  does  not  declare  that  Mr. 
Davenport  either  published  the  document  as 
his  will,  or  assented  to  and  accepted -its  pn]> 
lication  for  him  by  any  one  else,  finch  an 
attestation  would  be  Just  as  applicable  to 
a  deed,  or  mort£:age,  a  bond,  or  any  other 
sealed  instrument,  as  to  a  will.  Nothing  in 
it  in  any  way  defines  the  paper  to  be  of  a 
testamentary  character.  Tills  clanse,  as  re- 
prodnced  by  Mr.  Meeteer,  also  falls  to  show 
that  Mr.  Davenport  did  anything  either  of 
signing,  sealing,  or  publication.  It  only  re- 
Cites  that  these  things  were  done  in  Daven- 
port's'presence,  but  does  not  say  tbey  were 
done  by  him,  or  that  he  In  any  way  accepted 
them  as  his  acts  or  declarations.  It  afllrma- 
tlvely  declares  that  Davenport  was  passivsi 
and  that  the  witnesses  were  the  actors,  and 
it  does  not  show  that  the  witnesses  signed 
the. paper  to  attest  that  it  was  Davenporfs 
will.  An  attestation  clause,  to  stand  as 
proof  of  the  performance  of  the  statutory 
reqnirements,  must  a£9rmatlvely  show  that 
the  testator  signed  the  Instrument,  or  a(>t 
Imowledged  the  signature  to  be  his,  and  de- 
clared It  to  be  bis  last  will,  In  the  presence 
of  the  two  witnesses,  and  that  they.  In  his 
presence,  signed  their  names  thereto  as  wit- 
nesses. Gen.  St  "WUlB,"  p.  8760,  J  22. 
:  At  this  stage  Of  the  cause  there  was  an 
entire  failure  to  prove  that  Mr.  Davenport 
bad  ever  In  any  way  declared  .  the  pap^ 
Which  Messrs.  Tatem  and  Meeteer  bad  wit; 
nesed  to  be  his  last  will.  Mr.  Tatem  had 
rwom  that  he  could  not  remember  what  Mr. 
Davoiport  had  said.  Mr.  Meeteer,  after  b»i 
ing  brought  on  the  stand  three  separate 
times,  had  persistently  declared  that  Mr. 
Davenport  had  said  nothing,  except  that  "he 
was  -  satisfied."  Mr.  Meeteer  further  testl- 
fled  that  he  could  not  recollect  the  exact 
words  of  the  attestation  clause  which  he 
appended  to  the  alleged  will,  but  that,  in  sub- 
stance, it  was  as  above  stated. 

Mr.  Meeteer  left  the  stand,  hla  examination 
apparently  finished.  The  next  day  he  was 
brought  on  the  stand  for  the  fourth  time  by 
the  complainant,  regarding  the  execution  of 
the  alleged  will.  Mr.  Meeteer's  testimony  on 
this  occasion  varies  so  entirely  from  that 
which  he  gave  on  his  three  former  examina- 
tions that  I  think  that  part  relating  to  the  ex- 
ecution of  the  alleged  will  should  be  here  re- 
peated. The  words  tn  which  he  gave  It  were 
as  follows:  "Q.  At  the  time  the  will  was 
signed  by  Mr.  Davenport  and  witnessed  by 


you  and  Mr.'  Tatem,  what,  if  anything,  did 
Mr.  Davenport  say  with  respect  to  the  will? 
A.  He  declared  it,  Just  at  the  writing,  to  be 
his  last  will  and  testament,  and  desbred  us  to 
sign  it  as  witnesses.  Q.  Can  you  give  the  at-* 
testation  clause  which  was  subscribed  to  this 
will,  and  which  yon  drew?  A.  As  I  recall 
the  fact,  I  got  it  froln  Corbin's  Forms.  Q. 
By  referring  to  Corbin's  Forms,  and  refresh- 
ing your  memory,  can  you  give  the  attests, 
tlon  clause?  Judge  Pancoast:  He  is  now  go. 
ing  over. exactly  the  same  ground.  The  Vice 
Chancellor:  I  suppose  the  matter  was  ex- 
hausted yesterday.  Mr.  Lloyd:  This  Is  a 
matter  which  the  witness  desires  to  correct 
The  Vice  Chancellor:  Call  his  attention  to  It 
Q.  Yesterday,  in  your  examination  as  to  the 
attestation  clause  of  the  will,  yon  testified  to 
a  certain  part  Do  yon  desire  to  modify 
that?  A.  There  was  an  error  made  in  the 
attestation  testimony,  which  I  will  have  to 
correct — one  part  of  it  Q.  What  la  It?  A. 
Will  the  stenographer  read  my  testimony  giv- 
en as  to  the  attestation  clause?  (The  stenog- 
rapher read  the  testimony  as  found  on  pages 
61  and  62.  These  pages  indnded  the  attesta- 
tion clause  above  quoted,  which  Mr.  Meeteer 
declared  was  the  substance  of  which  he 
wrote  m  the  alleged  wllL)  A.  Judge  Arm: 
strong  called  my  attention  to  something  that 
was  further  on,  I  think-—  Judge  Pancoast: 
Wait  We  don't  care  about  that  Q.  You 
have  heard  the  stenographer  read  the  attesta- 
tion clause  as  recited  by  you  yesterday.  Do 
you  desire  to  correct  that?  A.  I  will  correct 
both.  I  win  correct  that  one,  and  further  on 
where  I  made  a  mistake.  Q.  Correct  that  at- 
testation clause,  and  give,  to  the  best  of  your 
recollection,  the  attestation  clause  to  the  will 
signed  by  Mr.  Davenport  tn  your  presence 
some  time  In  January,  1908.  Please  give  that 
attestation  clanse?  A.  As  I  recall  it  It  was 
In  these  words.  Q.  Referring  to  what  to  aid 
you?  A.  Corbin's  Forms.  (Witness  referred 
to  Corbin's  Forms,  publication  of  1882,  form 
No.  1656,  entitled  'Attestation  of  Will,  An- 
other Form.')  'Signed,  sealed,  published  and 
declared  by  the  above-named  Thomas  C.  Dav- 
enport to  be  his  last  will  and  testament  who, 
at  his  request,  In  hla  presence  and  in  the  pres- 
ence of  each  other  we  have  subscribed  our 
names  as  witnesses.'  As  far  as  I  recall  It 
that  was  the  clause.  Q.  In  the  preparation 
of  this  will,  did  you  use  any  formbook?  A. 
My  recollection  Is,  I  used  Corbin's  Forms.  Q. 
The  same  book  to  which  you  have  Just  re- 
fored?  A.  Yes.  Your  honor,  there  is  an- 
other part  there —  The  Vice  Chancellor: 
Walt  until  counsel  asks  yon  another  question. 
A.  I  want  to  correct  my  testimony.  Q.  Is 
there  any  part  of  your  testimony  which  yon 
desire  to  correct?  A.  One  portion.  I  think  I 
was  asked  the  question  whether  I  could  give 
the  attestation  clause  to  a  will  I  said,  I 
think,  that  I  could  not  I  didn't  understand 
the  question  at  the  time.  I  would  like  that 
corrected.  I  want  to  say  I  can.  Q.  That  la 
aU."    Cross-examination  by  Judge  Pancoast: 
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"Q.  Who  ciiUed  your  attention  to  this  error? 
A.  Ju^^  Armstrong  called  my  attention, 
when  I  came  off  tlie  stand,  alMut  this  error  I 
made.  Q.  What  did  tlie  judge  say?  (Object- 
ed to.)  The  Vice  Chancellor:  I  thlidc  the 
cross-examination  is  clearly  admissible,  as  it 
affects  the  amount  of  weight  and  credibility 
which  ifl  to  be  siren  to  the  witnesB'  testimony. 
He  was  examined  in  Coll  and  in  detail,  and 
had  gone  off  the  stand.  He  is  now  recalled 
and  re-examined  upon  the  same  subject,  and 
changes  his  testimony  materially.  Such  clr- 
comstanceo  justify  the  opposing  counsel  In 
cros8-exemlnati<m  to  ascertain  why  the  chan> 
gee  are  made — wtiat  influence  induced  them. 
Question  admitted.  A.  'Don't  you  loiow  the 
attestation  clause  of  a  wUL'  I  told  him,  'Yea, 
air.'  Q.  What  else  did  be  say?  A.  He  said  on 
the  stand  I  said  I  did  not  know  It  I  said: 
'That  Is  a  misunderstanding.  I  did  not  mean 
to  say  11  I  did  not  understand  the  question.' 
Q.  Did  yon  aay  anything  else  to  him?  A.  No, 
sir.  Q.  Then  you  communicated  with  the  ex- 
amining counsel,  did  you,  the  fact  that  yaa 
wanted  to  alter  the  testimony?  A.  I  told  him 
I  was  going  to  make  a  oorrectian  this  mom- 
mg  as  far  as  that  was  concerned;  that  was 
wrong.  Q.  Where  did  Judge  Armstrong  see 
,yon  and  conmuinicate  with  you  on  this  sab' 
ject  A.  Oyer  by  the  stove  there.  Q.  Now, 
without  looking  at  tills  Corbln's  Forma,  can 
yon  state  what  the  attestation  clause  is  now, 
after  your  memory  has  been  refreshed  in  this 
way.  A.  The  attestation  to  the  executed 
will,  do  you  mean?  Q.  Tea.  A.  As  far  as  I 
can  recall  it,  it  Is  as  I  read  it  I  will  repeat 
it,  if  yon  want  me  to.  Q.  That  is  wbat  I 
want  you  to  do.  Mr.  Lloyd:  I  want  to  make 
an  objection.  The  witness  has  already  stat- 
ed, both  by  his  actions  and  language,  that  be 
can  give  that  by  r«ferring  to  the  formbook 
which  he  has  used.  He  has  referred  to  it  to 
refresh  his  memory.  Mow  it  seems  to  me  the 
question  is  whether  he  shall  be  called  upon 
to  repeat  tlie  language  which  he.  In  terms,  has 
stated  be  could  not  do  without  the  book  itself. 
That  is  hardly  a  fair  question  to  the  witness. 
The  Vice  Chancellor:  The  subscribing  wit- 
ness to  the  will  has  himself  declared  that  be 
can  repeat  Its  attestation  clause.  Cross-ex- 
amining counsel  certainly  have  a  rlj^t  to 
have  him  so  do.  Que8tl(»i  admitted.  A. 
'Signed,  sealed,  published  and  declared  by  the 
said  Thomas  C.  I>avenport  to  be  his  last  wlU 
and  testament  who  at  his  request  in  his  pres- 
ence and  in  the  presence  of  each  other  we 
bare  subscribed  our  names  as  witnesses.'  Q. 
That  is  all." 

The  testimony  of  the  witness  Meeteer 
touching  Mr.  Davenport's  execution  of  the 
alleged  will  Is  of  tiie  greatest  importance. 
Upon  it  the  whole  case  depends,  as  may 
readily  be  seen  by  a  short  resume  of  the 
situation.  The  alleged  will  Is  not  produced 
in  evidence.  Neither  draft  nor  copy  of  it 
has  been  shown.  What  it  contained  by  way 
of  an  attestation  clause  rests  wholly  in 
parol  proof.    In  such  a  condition  of  affairs. 


there  were  two  modes,  by  elttier  of  which  It 
might  be  proven  that  Mr.  Davenport  made 
and  published  the  instrument  in  question  as 
his  will.  One  method  was  by  proof  tiiat  the 
will  had  an  attestation  clause,  yrbiA  recited 
the  performance  of  all  the  statutory  require- 
ments, and  that  to  such  a  clause  were  ap- 
pended the  signatures  of  the  two  witnesses. 
The  other  method  was  to  produce  witnesses 
personally  in  court  who,  by  their  testimony 
here  given,  could  prove  that  the  several  stat- 
utory requir«nents  vrere  in  fact  obserred. 
The  complainant  sought  by  both  methods  to 
make  proof  of  the  due  execution  by  Mr.  Dav- 
enport of  the  instrument  in  question.  Mr. 
Joseph  B.  Tatem  and  Mr,  Meeteer,  the  Bub- 
soriUJig  witnesses  to  the  alleged  will,  who 
apiiear  to  have  been  the  only  persons  having 
any  knowledge  touching  its  execution  and 
publication  by  Mr.  Davenport  were  both 
called  and  examined  on  both  lines  of  proof. 
Mr.  Tatem,  In  testifying  regarding  any  at- 
testation clause  annexed  to  the  alleged  will, 
declared  that  he  did  not  know  what  an  attes- 
tation clause  was,  and  gave  no  testimony 
which  in  any  way  tended  to  prove  that  any 
such  clause,  perfect  or  imperfect  was  an- 
nexed to  the  alleged  wilL  Mr.  Tatem's  testi- 
mony regarding  Mr.  Davenport's  declarationa 
touching  the  character  of  the  paper  which 
be  and  the  witnesses  signed  was  also  at  no 
value  whatever,  for  be  failed  to  prove  that 
Mr.  Davenport  either  declared  that  paper 
to  be  his  will,  or  that  by  any  act  done  or 
word  spoken  by  him  or  In  his  presence  and 
accepted  by  lilm,  tiie  paper  was  in  any  way 
eharacterhsed  or  recognized  as  his  will,  itt, 
Tatem  having  failed  to  prove  the  publica- 
tion of  the  will,  Mr.  Meeteer  is  thus  left  the 
enly  witness  by  whom  what  Mr.~  Davenport 
actually  said  or  did  to  identify  the  nonpra- 
dnced  paper,  and  declare  it  to  be  bis  will, 
can  possibly  be  proven.  It  must  therefore 
be  considered  and  determined  whetiiar  Mr. 
Meeteer's  testimony  Is  alone  suflSciently 
credible  and  weighty  to  support  a  decree  that 
the  paper  In  qnestlon  was  by  Mr.  Davenport 
declared  to  be  his  last  will  in  the  presence 
of  the  two  witnesses.  There  is  no  question  of 
Mr.  Meeteer's  good  faltli,  nor  of  bis  IntentioQ 
to  tell  the  truth  regarding  the  events  in  dis- 
pute as  he  recalled  them.  His  manner  dur- 
ing all  his  several  earlier  appearances  when 
he  admitted  that  he  could  not  unaided,  re- 
peat Che  attestation  clause  of  a  will,  indicat- 
ed that  he  was  then  frankly  stating  his  in- 
ability to  recall  the  phrasing  of  such  a  clause. 
After  a  suggestion  from  a  bystander,  Mr. 
Meeteer,  on  his  fourth  examination  regard- 
ing the  publication  of  the  alleged  will,  in 
testifying  to  the  attestation  clause  which 
he  appended  to  that  paper,  still  continued  to 
prove  that  it  was  defective.  He-  twice  re- 
peated it — once  with  the  book  in  his  hand 
to  refresh  his  memory,  and  again,  on  cross- 
examination,  without  the  book.  The  clause 
as  so  twice  stated  by  Mr.  Meeteer,  both  times 
omits  to  declare  that  Mr.  Davenport  signed 
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or  piib1i8]ifid  the  alleged  irlU  in  tbe  preoenee 
of  the  two  witnesses.  Mr.  Meeteer  bad  pre- 
Tloosiy  glv«ii  tliia  atteatatlon  etause  as  be  le- 
Biembeeed  It;  making  not  ovij  this  omisaioii, 
but  also  leavloc  out-aaj  declaration  by  Dar- 
enport  tbat  tbe  paper  wab  bia  will. 

Tbe  reanlt  la  tbat  the  only  tvo  witnesses 
wbo  attempted  to  prove  tbat  Mr.  Davenprnrt 
declared  tbe  paper  in  guesdoa  to  be  bis  tost 
will,  by  sbowiog  tbat  it  bad  appended  to  it 
a  perfect  attestaUon  danae,  duly  signed  by 
tile  two  wltnessea,  bave  entir^y  failed  to 
proTe  tbat  any  sncb  clause  was  appencled  to 
tbe  alleged  will. 

Tbe  oonpbdBaot  has  also  attempted  to 
prove  by  Tatem  and  Meeteer  Mr.  Davea- 
portVi  declaration  in  tb^  preaence  tliat  tbe 
paper  wblcb  be  and  tbey  signed  was  bis  will. 
Mo  one  else  covdd  possftly  prove  tbis,  for 
tbcy  only  were  present  wben  tbe  alleged  will 
■mat  have  been  recogniaad  and  IdeuUfled  by 
DBTcnport  as  bis  will  if  it  ever  was  so  recog- 
nized. Tatem  could  not  recall  any  soch  dec- 
laratioa  by  Davenport,  and  did  not  even  ree- 
oUact  anytblng  tbat  be  said  on  tbe  aubjeet 
Mr.  Meeteer,  on  bis  foqrtb  and  last  examina- 
tien,  in  answw  to  a  qaestlon,  "Wbat.  if  any- 
tblng, did  Mr.  Davoiport  say  with  respect 
to  tbe  will?"  answered,  "He  declared  It,  Just 
at  tbe  writing,  to  be  bis  last  will  and  testa- 
neat,  and  dealred  as  to  sign  It  as  witnesaes." 
Tbis  answer  of  Meeteer'a,  if  accepted  as 
credible  proof,  wonld  sbow  an  efficient  pab- 
Ucation  by  Mc  Davenport  of  tbe  paper  exe- 
e«ted  on  tbat  occasion,  as  bis  last  will.  But 
tbIs  answer  Is  nnsapported  by  any  otber  tes- 
tliBony,  parol  or .  docnmeaitary,  in  tbe  wbole 
ease.  Tbe  witness  wbo  makes  it  had  on  pre- 
vlooa  examinations  been  asked  wbether  Mr. 
Davenport  said  anytblng  at  tbe  time  of  tbe 
execution  of  tbe  wlU,  asd  bad  repbcd,  "I 
don't  tblnk  be  said  anytblng,"  and,  after 
mncb  promptlag,  finally  said,  "I  tblnk  I 
banded  tbe  will  to  bim,  and  he  read  it,  and 
be  said  be  was  satisfied."  He  bad  testified 
tbat  he  could  not  recall  exactly  what  was 
mM  when  Daveaport  said  be  "was  satis- 
fied." and  would  not  attempt  to  give  tbe 
BObstanoe  of  it.  After  several  times  leaving 
tbe  stand,  be  ait  last  returns,  and,  without 
giving  any  reason  for  having  a  better  recol- 
lection of  tbe  inddent,  testifies  with  pre- 
dalon  to  an  exact  publication  of  tbe  paper  by 
tbe  testator  as  his  last  will.  This  last  testi- 
mony of  Mr.  Meeteer  beoontes  valuable  only 
becaase  It  contradicts  what  he  had  three 
times  previously  said  on  ttie  same  subject. 
It  is  presented  la  a  manner  to  suggest  grave 
doubts  of  its  accuracy.  To  accept  it  as  suffl- 
eient  proof  of  tbe  publication  by  Mr.  Daven- 
port, in  tbe  presence  of  tbe  two  witnesses, 
of  the  instrument  claimed  to  be  bis  last  wiU, 
and  thus  deprive  bis  heirs  of  their  inherit- 
ance, is.  In  my  view,  tm  possible  for  a  court 
of  Justice.  It  must  therefore  be  declared 
tbat  tbe  complainant  has  failed  to  prove  that 
tbe  disputed  lastnmMnt  was  made  and  pub- 


lished by  Mr.  Davenport  as  and  for  bis  last 
will  In  the  manner  required  by  the  statute. 

Neither  tbe  alleged  will,  nor  any  copy 
thereof,  being  produced,  parol  testimony  re- 
garding its  disposition  of  Mr.  Davenport's 
property  is  given  by  tbe  oompUlnant,  Mrs. 
AUa  A.  Davenport,  wbo  states  tbe  testa- 
mentary gifts  Just  as  the  bill  of  complaint 
claims  tbey  were  made.  Tbe  paper  was 
shown  to  her  shortly  after  it  was  signed. 
Mr.  Meeteer  also  speaks  on  tbis  point,  but 
with  the  same  indications  of  doubtful  recol- 
lection which  characterize  all  bis  testimony. 
His  identification  of  tbe  properties  disposed 
of  is  too  uncertain  to  be  of  value.  Mr.  Wil- 
liam H.  Palmer  also  testifies  to  declarations 
of  these  testamentary  dispositions  received 
by  him  from  Mr.  Davenport  a  few  days  after 
the  alleged  will  was  executed.  This  testi- 
mony was  objected  to,  but  was  received  on 
the  authority  of  Busllng  v.  Busllng,  86  N.  J. 
Bg.  003;  and  Sugden  v.  St  Ijeonards,  Pro. 
Div.  1  L.  R.  154,  210,  where  such  declarations, 
though  in  tbe  nature  of  hearsay,  were  admit- 
ted. Mr.  Palmer's  testimony  shows  that  the 
dispositions  as  stated,  by  Mr.  Davenport 
were,  in  substance,  those  narrated  by  Mrs. 
Alia  A.  Davenport  These  dispoeitions,  as 
above  noted,  indicate  tbat  very  much  tbe 
larger  part  of  Mr.  Davenport's  estate  was  by 
tbe  dispnted  paper  given  to  Mis.  AUa  A. 
Davenport 

The  complainant's  counsel,  insisting  tbat 
they  have  proven  an  efficient  making  and 
publication  by  Mr.  Davenport  of  tbe  instru- 
ment in  question  as  bis  will,  contend  for  the 
second  position — that  Mr.  Davenport  was  In- 
duced to  revoke  it  by  undue  influence  exerted 
over  bim  by  bis  son.  Job  P.  Davenport  and 
that  at  tbe  time  Mr.  Davenport  did  tbe  im- 
me^te  act  of  revocation  and  cancellation, 
he  was  of  unsound  mind — legally  incapable 
of  performing  such  a  function.  In  order  to 
pass  upon  all  tbe  questions  raised  by  tbe 
pleadings,  this  contention  will  be  considered. 

Tbe  question  of  tbe  exertion  of  either  an 
undue  or  of  any  influence  upon  Mr.  Daven- 
port to  Induce  bim  to  revoke  tbe  disputed 
will  may  be  shortly  dli^osed  of  by  tbe  state- 
ment tbat  there  is  no  proof  which  in  any  way 
Indicates  that  his  action  in  that  regard  was 
brought  about  by  any  stress  or  even  sug- 
gestion. So  far  as  any  testimony  touches 
on  tbe  subject,  it  tends  to  show  tbat,  almost 
coincldently  with  tbe  signing  of  tbe  disputed 
will,  Mr.  Davenport  of  bis  own  mind,  di- 
rected another  to  be  drawn,  and  that  during 
tbe  two  or  three  weeks  tbat  be  survived  tbe 
signing  of  tbe  disputed  will  be  was,  of  bis 
own  untnfiuenced  choice,  considering  the 
making  of  tbe  new  one,  which,  so  far  as 
provision  for  tbe  complainant  is  concerned, 
changed  the  disposition  of  his  estate  almost 
as  radically  as  would  bis  Intestacy.  It  also 
appears  that  Mr.  Davenport,  during  the  sev- 
eral weeks  of  bis  life  after  the  signing  of 
the  disputed  wlU  in  Job's  absence,  continually 
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:  asked  tbat  it  be  brought  to  Mm,  intimating 
dlssatlstaction  with  Its  provisions.  The  final 
act  of  cancellation,  as  undlsputedly  proven, 
also  shows  that  his  destruction  of  that  pa- 
per was  bis  own  uncontrolled  act.  Job  was 
his  only  son,  and  might  properly  hflve  snb- 
mitted  bis  claims  and  those  of  bis  sisters  to 

'his  father's  consideration.  He  might  lawful- 
ly have  urged  his  father  to  favor  them  in 
his  will.  Mere  solicitation  and  importunity 
by  a  wife  or  children  do  not  constitute  un- 
due Influence.  Persons  standing  in  such  a 
relation  to  a  testator  have  a  right  to  ask 
consideration.  To  show  undue  Influence, 
there  must  appear  some  element  of  dom- 
inance over  the  will  of  the  testator,  by  which 
he  is  constrained  to  do  that  'whicdi,  save  for 

'tbe  force  exerted  over  him,  he  would  not 
have  done.  In  the  present  case  not  even 
solicitation  Is  proven.  Nor  ia  there  a  show- 
ing of  any  effort  on  Job's  part  to  seclude 
Mr.  Davenport  from  the  visitation  of  Mrs. 
Allen  A.  Davenport  and  >  her  friends,  for 
the  purpose  of  having  him  under  control, 
by  which  the  burden  of  repelling  an  infer- 
'ence  of  tbe  exercise  of  an  undue  influence 
might  be  put  on  the  defendants.  The  com- 
plainant made  an  effort  to  show  some  such 
condition,  but  failed  to  prove  it  Neither  the 
direct  testimony,  nor  any  inference  wblcb 
may  Justly  be  drawn  from  it,  shows  that  the 
destruction  of  the  disputed  will  by  Mr.  Dav- 
enport was  brought  about  by  any  undue  in- 

:  fluence  exerted  over  him. 
:    Admitting,  for  tbe  purpose  of  considering 
the  whole  case,  that  there  has  been  proof 
of  the  efficient  making  of  a  will,  the  facts 

iiwhicb  bear  upon  Its  revocation  become  of 

.importance.  To  understand  the  Influence 
which  operated  upon  the  mind  of  Mr.  Daven- 
port, inducing  the  destruction  of  the  disputed 
wUl  by  which  he  gave  the  greater  part  Of 
ixiB  estate  to  Mrs.  Alia  A.  Davenport,  it  is 
necessary  to  ascertain  what  in  truth  ware 
his  relations  to  that  lady  and  to  Mrs.  Anna 
Mary  Davenport,  from  whom  he  claimed  to 
,bave  been  divorced,  and  to  bis  children.  Job 
P.  Davenport,  Mary  Anna  Davenport,  and 
Ullian  Davenport,  the  fruit  of  his  marriage 
to  Mrs.  Anna  Mary  Davenport  It  is  only 
when  tbe  actual  truth,  as  Mr.  Davenport 
:knew  It,  regarding  his  relations  to  all  these 
people,  has  been  ascertained,  that  it  can  be 
determined  what  claim  they  bad  upon  his 
consideration  in  the  disposition  of  his  estate, 
either  by  making  a  will,  or  by  his  cancella- 
tion of  any  will  and  dying  intestate,  and 
how  these  claims  aftected  his  judgment  and 
Influenced  his  final  action.  An  examination 
of  tbe  testimony  on  these  points  will  throw 
light  on  Mr.  Davenport's  point  of  view. 

It  may  be  observed  that  the  complainant 
though  alleging  herself  to  be  the  widow  of 
the  decedent  Thomas  C.  Davenport,  bases 
her  claim  in  this  suit  to  the  consideration  of 
the  court  not  upon  her  status  as  such  widow, 
but  upon  her  contention  that  she  is  a  legatee 
and  devisee  under  what  she  alleges  is  Mr. 


Davenport^s  last  will,  which  she  declares  was 
never  lawfully  revoked.  It  is  neverthdess 
of  importance  that  the  relation  of  the  com- 
plainant to  Mr.  Davenport  should  be  ascer- 
tained, for,  though  the  complainant  was  liv- 
ing with  Mr.  Davenport  as  his. wife;  and  he 
was  holding  her  out  to  the  world  in  that  po- 
sition, yet  if  he  knew  that  in  fact  she  was 
not  his  wife,  and  that  their  claim  to  be  hus- 
band and  wife  was  a  mere  pretense.  It  may 
explain  his  conduct  when  he  came  to  remem- 
ber those  who  might  rightfully  be  entitled 
to  his  consideration  in  the  making  of  his 
final  disposition  of  bis  estate. 
.  The  complainant,  just  at  the  conclusion  of 
the  hearing,  offered  in  evidence  two  ez- 
empllflcatlons  of  decrees  for  divorce — one,  of 
Davenport  from  his  wife,  the  defendant  Anna 
Mary  Davenport;  the  other,  of  the  complain- 
ant under  the  name  of  Alice  A.  Fish,  from 
ber  husband  George  H.  Fish.  Ttey  were 
objected  to  by  the  defendants,  bat  for  the 
purpose  of  showing  the  real  relation  which 
fesisted  between  Mr.  Davenport  and  ICrs.  Alia 
A.  Davenport  they  were  received.  A  sum- 
mary of  the  facts  proven  regarding  these 
relations  will  show  the  influences  and  pur- 
poses which  moved  Mr.-  Davenport  to  re- 
voke the  alleged  will  which  the  complainant 
seeks  to  establish. 

Mr.  T.  O.  Davenport  was  about  57  yean 
of  age  at  the  time  of  his  death,  on  February 
17,  1903.  He  had  been  a  produce  merchant 
in  Philadelphia  for  a  number  of  years,  and 
liad  accumulated  considerable  prc^erty,  real 
and .  personal.  In  the  year  1865  he  had  mar- 
ried the  defendant  Anna. Mary  Davenport 
She  bore  to  him  several  children,  three  of 
whom — Job  P.  Davenport  Mary  Anna  Da- 
venport, and  Lillian  Davenport — are  now  liv- 
ing, and  are  defendants  in  this  cause.  Mr. 
'Davenport  continued  to  live  With  his  wife 
until  about  the  year  189C.  In  the  year  1889 
the  complainant  In  this  suit  who  was  then 
the  wife  of  George  H.  Fish,  and  known  as 
Mrs.  Alice  A.  Fish  (and  here  spokoi  of  as 
Alia  A.  Davenport),  entered  into  -Mr.  Daven- 
port's employment  as  stenographer  and  book- 
keeper, and  continued  her  association  with 
him  in  that  capacity  up  to  the  time  of  her 
alleged  marriage  to  him  on  March  16,  1895, 
except  for  a  few  months.  In  September, 
J892,  Mrs.  Anna  M.  Davenport  the  wife  of 
Mr.  Davenport  filed  a  libel  in  the  Ptailadel- 
phia  court  of  common  pleas.  No.  1,  tor  a  de- 
cree for  divorce  from  bed  and  board  on  the 
grotmd,  among  other  reasons^  of  the  adultery 
of  Mr.  Davenport  with  Mrs.  Alice  Fish,  tlie 
complainant  in  this  suit  Tbe  divorce  pro- 
ceeding was  pending  for  some  time,  and  re- 
sulted in  May,  1884,  in  a  decree  in  favor  of 
Mrs.  Anna  M.  Davenport  for  a  divorce  a 
mensa  et  thoro,  directing  Mr.  Davenport  to 
pay  her  $10  per  week  for  alimony.  The  pay- 
ments of  this  alimony  were  continuously 
made  by  or  for  Mr.  Davenport  to  Mrs.  Anna 
M.  Davenport  at  her  home,  in  Philadelphia, 
once  a  month,  from  the  time  of  the  decree,  in 
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1894,  up  to  the  time  of  Mr.  DaVehport's 
death.  In  1903.  In  1893  Mrs.  Fish  went  with 
Mr.  Davenport  and  his  (laughter  liUllan  (a 
young  girl  of  ahont  17  years  of  age)  to  Tank- 
ton,  In  South  Dakota.  While  be  was  there, 
Mr.  Davenport  began  a  suit  against  his  Wife, 
Mrs.  Anna  M.  Davenport,  for  absolute  di- 
vorce. She  had  notice  of  this-  suit,  and  ap- 
peared and  defended  It.  Her  son.  Job  P. 
Davenport,  testified  in  both  these  suits  as  a 
witness  toe  his  mother  and  against  his  fa- 
fher.  Mr.  Davenport  was  refused  the  abso- 
lute divorce  which  he  sought.  The  conduct 
of  Mr.  Davenport's  son.  Job,  In  supporting 
his  mother  In  these  two  contests,  Irritated 
Mr.  Davenport  against  Job,  although  It  doe's 
not  appear  that.  In  bis  maintenance  of  Us 
mother's  Interests^  be  .did  or  said  anything 
more  than  a  son  might  justly  be  expected  to 
do  or  say  in  behalf  of  his  mother  under  such 
circumstances.  In  November,  1893,  Mrs. 
Fish  filed  a  petition  for  absolute  divorce  from 
her  husband  In  the  circuit  court  of  Jackson 
coimty.  Mo.,  at  Kansas  City.  The  grounds 
stated  were  nonsnpport,  fear  that  he  might 
Idll  her,  and  conduct  constituting  him  a  va- 
grant The  petition  states  In  express  terms 
that  the  petitioner  had  resided  In  Missouri 
for  m<ve  than  a  year  prior  to  the  commence- 
inent  of  the  action,  and  that  the  defendant, 
George  H.  Fish,  resided  in  Philadelphia,  Pa., 
and  prayed  for  an  absolute  divorce,  and, 
pending  the  snlt,  for  an  allowance  for  sup- 
port and  attorney's  fees,  and  a  decree  for 
alimony.  Mrs.  Fish,  by  her  own  oath  annex- 
ed to  the  petition,  verifies  it,  and  expressly 
states  that  her  husband  resides  in  Philadel- 
phia. An  order  was  made  for  publication  In 
a  local  newspaper  of  notice  of  the  suit  to  the 
defendant  Mr.  Fish,  but  no  order  for  notice 
by  mall  or  otherwise  to  the  defendant  hus- 
band, although  the  petitioner  had  sworn  she 
knew  that  he  resided  In  Philadelphia.  On 
January  11,  1894,  Mrs.  Fish  obtained  an  un- 
defended decree  of  absolute  divorce,  which 
declares  that  the  cause  was  "submitted  to 
the  court  upon  the  petition  and  evidence  of 
creditable  witnesses."  No  testimony  what- 
ever accompanies  the  exemplification  of  the 
Judgment,  although  the  certificate  of  the 
clerk  of  the  court  declares  the  copy  to  be  a 
"complete  copy  of  the  decree  of  divorce  and 
all  proceedings  had. in  the  cause."  The  at- 
torneys who  acted  for  Mrs.  Fish  were  Sco- 
fleld  &  Cheesman.  On  November  30,  1894, 
Mr.  Davenport  filed  a  petition  In  the  same 
Kansas  City  court  against  his  wife  for  an 
absolute  divorce.  The  grounds  stated  are  as- 
saults, threats  to  poison,  violent  abuse,  and 
the  defendant,  Mrs.  Davenport,  absenting 
b««elf  from  the  bed  and  board  of  the  peti- 
tioner, without*  cause,  for  a  year  prior  to  the 
filing  of  the  petition.  The  petitioner  further 
states  that  he  has  resided  In  Missouri  for 
one  whole  year  and  more  before  the  filing  of 
his  petition  for  divorce.  The  affidavit  of 
verification  was  made  by  the  petitioner,  Mr. 
Davenport,  and  states  that  Mrs.  Davenport 


was  nonresident  In  Missouri,  without  stating 
where  she  did  reside.  An  order  was  made 
for  publication  In  a  local  newspaper,  but  not 
for  mailing  or  other  personal  notice  to  the 
defendant,  Mrs.  Davenport.  On  February 
25,  1895,  Mr.  Davenport  obtained  a  decree 
of  absolute  divorce,  with  a  redtal  precisely 
such  as  is  made  In  the  Fish  decree — ^to  the 
effect  that  the  cause  was  "submitted  to  the 
conrt  upon  the  petition  and  evidence  of  cred- 
itable witnesses."  The  exemplification  In 
this  case  also  certifies  that  It  Is  a  "true  and 
complete  copy  of  the  decree  of  divorce  and 
all  proceedings  had  In  the  cause,"  but  no  tes- 
timony accompanies  the  certificate. 

The  law  regarding  the  recognition  In  this 
state  of  decrees  for  divorce  made  In  other 
states  has  been  definitely  declared  by  the 
Court  of  Appeals  In  the  case  of  Felt  v.  Felt, 
59  N.  J.  Eq.  610,  46  Atl.  106,  47  L.  R.  A.  546, 
83  Am.  St  Rep.  612.  It  Is  there  stated  as 
follows:  "Interstate  comity  requires  that  a 
decree  of  divorce  pronounced  by  a  court  of 
the  state  In  which  the  complainant  is  domi- 
ciled, and  which  has  jurisdiction  of  the  sub- 
ject-matter of  the  suit,  shall,  in  the  absence 
of  fraud,  be  given  full  force  and  effect  with- 
in the  jurisdiction  of  a  sister  state,  notwith- 
standing the  defendant  does  not  reside  with- 
in the  jurisdiction  of  the  court  which  pro- 
nounced the  decree,  and  has  not  been  served 
with  process  therein,  provided  a  substituted 
service  has  been  made  In  accordance  with 
the  provisions  of  the  statute  of  that  state, 
and  actual  notice  of  the  pendency  of  the  suit 
has  been  given  to  the  defendant  and  a  rea- 
sonable opportunity  afforded  to  put  in  a  de- 
fense thereto,  and  provided,  further,  that 
the  ground  upon  which  the  decree  rests  Is 
one  which  the  public  policy  of  the  state  In 
which  It  Is  sought  to  be  enforced  recognizes 
as  a  sufficient  cause  for  divorce." 

The  divorce  suit  begun  by  Mra  Anna  M.' 
Davenport  In  Philadelphia  common  pleas 
court.  No.  1,  In  1892,  resulted  In  a  verdict 
that  the  defendant  Thomas  G.  Davenport 
had  been  guilty  of  adultery  with  Alice  Fish, 
the  complainant  In  the  suit  now  under  con- 
sideration, and  a  judgment  of  divorce  a 
mensa  et  thoro,  and  for  alimony  to  Mrs. 
Davenport  The  record  of  the  complainant's 
stilt  for  divorce  from  her  husband,  Mr.  Fish, 
In  1893,  In  Ihe  Kansas  City  court,  shows  that 
she  knew  that  her  husband  lived  In  Phila- 
delphia; and  no  proof  whatever  appears,  ei- 
ther by  the  record  or  otherwise,  that  any 
actual  notice  of  the  pendency  of  that  suit 
was  ever  given  or  attempted  to  be  given  to 
Mr.  Fish,  the  defendant  In  that  suit  He 
swears  In  the  present  case  positively,  with- 
out contradiction,  that  he  never  had  any 
notice  of  any  proceedings  brought  by  his 
wife  for  divorce,  and  that  he  first  heard  that 
she  had  secured  a  divorce  from  him  (Fish) 
after  the  death  of  Mr.  Davenport  Her  di- 
vorce suit  lacks  the  element  of  actual  notice 
to  her  husband  Fish  which  Is  stated  In  Felt 
T.  Felt,  69  N.  J.  Eq.   610,  46  AtL  108,  47 
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L.  R.  A.  546,  88  Am.  St.  Sep.  612,  to  be  es- 
sential to  the  recognition  at  its  decree  by 
our  courts. 

Tlie  element  of  fraud  In  the  complainaDf  a 
application  for  divorce  is  also  strongly  In- 
dicated by  several  facts.  Tbe  complainant 
knew  that  her  busband  Mr.  Fish  lived  in 
Pliiiadelpbia.  B.&e  petition  asks  for  alimony 
pendente  lite  and  costs  and  counsel  fees 
from  ber  busband,  yet  she  never  gave  him 
any  actual  notice  of  the  suit,  nor  did  she 
seek  iB  any  way  to  secure  from  tiim,  for 
herself,  either  alimony  or  counsel  fees, 
which,  if  done,  would,  of  course,  have  given 
Mr.  Fish  immediate  notice  of  tbe  suit.  She 
contented  herself  with  a  final  decree  for  an 
absolute  divorce  from  Mr.  Flab,  obtained, 
as  she  must  have  known,  without  any  notiee 
to  him. 

G^e  testimony  in  tlie  case  now  before  me, 
when  read  in  the  light  of  the  compdainanf  a 
previous  relations  to  Mr.  Davenport,  clial- 
lenges  tbe  bona  fides  of  her  residence  in  the 
state  of  Missouri,  where  she  obtained  her 
divorce.  On  the  libel  filed  in  1S82  by  Mrs. 
Anna  M.  Davenport  in  the  Philadelphia 
court,  it  was  found  that  Davenport  bad  com- 
mitted adultery  with  the  complainant.  At 
that  time  she  and  Davenport  lived  in  Fhila- 
delptiia.  Almost  immediately  both  Daren- 
port  and  Mrs.  Fish  applied  for  divorce  from 
their  respective  spouses,  not  in  Philadelphia, 
where  they  resided,  but  under  the  easier 
laws  of  the  Western  states.  Davenport's 
first  application  in  1883,  was  in  South  Da- 
kota. He  was  defeated  by  the  appearance 
and  defense  made  by  tils  wife.  Mrs.  Fish's 
application  was  made  in  November  1898  in 
Missouri.  The  applications  were  substantial- 
ly coincident.  Mra  Fish  swore  that  she  had 
resided  in  Missouri  for  a  year  previous  to 
the  commencement  of  her  suit  She  secured 
her  decree  for  divorce  on  January  11,  1884, 
as  stated,  without  any  notice  to  her  husband. 
While  these  proceedings  were  going  on,  Dav- 
enport and  Mrs.  Fish  resided  for  a  time  In 
the  same  hoarding  bouse  in  both  South  Da- 
kota and  Missouri.  When  Davenport  was 
defeated  by  bis  wife  in  his  South  Dakota 
suit,  he  filed  another  suit  in  November,  lSd4, 
in  Missouri,  in  the  same  court  to  which  Mrs. 
Fish  had  applied,  and  employed  the  same 
lawyer.  This  time  Davenpqrt  gave  no  no- 
tice of  his  suit  to  his  wife.  He  got  ills  de- 
cree on  February  25,  1895,  without  any  de- 
fense. On  March  16,  1895,  Davenport  and 
tbe  complainant  were  married  in  Kansas 
City,  Mo.,  and  departed  that  state,  for  wliich 
they  appear  to  have  bad  no  further  use. 
Con^dering  the  testimony  regarding  the  re- 
lations of  the  complainant  to  Mr.  Davenport, 
and  the  mode  in  which  her  suit  for  divorce 
from  ber  husband  Mr.  Fish  was  conducted, 
I  am  constrained  to  believe  that  it  was  a 
fraudulent  imposition  upon  the  court  whose 
decree  was  thus  obtained. 

Mr.  Davenport's  divorce  from  his  wife  la 
also  open  to  the  same  critlcistus  made  against 


that  of  Mra  FUh,  the  oomptalnant  Daven- 
port knew  when  he  applied  for  Iiia  Misaourl 
divorce;,  in  November,  18B4,  where  hla  wife 
was  living,  because  he  was  then  paying  her 
alimony  at  her  residence,  in  Philadelphia, 
under  her  decree  obtained  against  hlaa  on 
May  5,  1894,  in  tbe  Philadelphia  court  He 
had  just  been  defeated  by  his  wif*  in  his 
South  DalKOta  suit  for  a  divorce.  It  waa 
obviously  much  more  oonvenlent  to  secure 
a  divorce  without  notice  to  so  troableaome 
a  defendant  as  hla  wife  bad  rtiowB  beraelt 
to  be.  He  theref<ve  gave  ber  iko  notice,  and 
because  of  tills  inddeat  Ua  Misaourl  divorce 
la  also  deficieiU  in  the  eaaential  elemetit  of 
aictnal  notice  required  by  tbe  Court  of  Ap- 
peals decision.  Felt  v.  Felt,  68  N.  J.  Bq. 
610,  45  AtL  106k  47  lib  B.  A.  646,  88  Am.  St 
Bep.  612. 

Mr.  Darenporta  Mlasourt  Olrorca  also 
bristles  with  indlcationa  tliat  It  waa  a  fraud- 
ulent proceeding.  He  atated  aa  one  of  the 
grounds  for  that  application  foe  divorce  In 
November,  1894,  that  his  Wife  had  abaented 
herself  from  his  bed  and  hoard,  vritboot 
cause^  for  a  year  prior  to  the  SUng  of  Us 
petition.  He  swore  In  verifying  hla  petition 
that  this  was  true.  He  then  iLhew  that  since 
the  preceding  May  (1884)  his  wife  waa  Jnatl- 
fled  In  absenting  herself  from  his  bed  and 
board  by  a  decree  of  limited  divorce,  wltk 
alimony,  etc.,  which  ahe  liad  obtained  against 
blm  la  the  Philadelphia  court  because  of  his 
adultery  with  tbe  preaent  complainant  In 
the  Philadelphia  case  he  had  appeared  by 
counsel,  and  bad  defended  the  suit  by  severe 
cross-examination.  He  had  taken  no  appeal 
from  that  decree,  and  had  paid  alimony 
thereon  to  bis  wife  continuously  thereafter. 
The  element  of  fraud  is  also  shown  by  Mr. 
Davenport's  suppression  in  the  Missouri  suit 
of  tbe  fact  that  be  bad  Just  before  applied 
In  the  South  Dakota  court  for  a  divorce 
from  bis  wife,  and  she  had  there  appeared 
and  def^ided  the  case  on  its  merits,  and  had 
oljtalned  a  Judgment  In  her  favor.  By  sup- 
pressing this  fact  in  his  Miasonrl  suit,  and 
keeping  his  wife  in  ignorance  ortliat  suit 
so  that  abe  could  not  set  up  this  or  any 
other  defense,  Mr.  Davenport  imposed  upon 
the  Missouri  court  Fraudulent  representa- 
tions  to  the  Missouri  eonrt  aa  to  the  bona 
fides  of  Dftvenporf a  residence  in  that  state 
are  nlao  stron^y  indicated.  Mr.  Davenport 
had  been  defeated  in  1893  In  South  Dakota 
by  his  wife  on  his  application  there  made 
for  a  divorce.  In  November,  1894,  he  ap- 
plied for  a  divorce  in  Missouri,  without  no- 
tice to  bis  wife,  as  above  stated;  represent- 
ing and  swearing  that  for  a  year  previously 
b<;  had  been  a  resident  of  that  state.  He 
thus  obtained  an  undefended  decree  In  Feb- 
ruary, 1895,  married  Mrs.  Fish,  the  complain- 
ant, in  March,  1896,  and  at  once  and  perma- 
nently left  the  state  of  'Missouri. 

That  Mr.  Davenport  knew  tbat  his  Mte- 
souri  decree  for  divorce  was  a  fraud  is  also 
shown  by  his  own  conduct  after  he  had  ob- 
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tabled  that  decree.  He  secured  It  in  order 
to  dtaotve  his  prevlonB  marriage  to  Anna 
Mary  Davenport,  aad  to  enable  him  to  mar- 
(7  Mn.  Fish.  If  that  decree  was  effectual, 
it  did  dlssolre  bis  pisrlous  marriage,  and 
freed  him  from  aay  further  otdigatlon  to 
aupport  Ms  wife.  This  was  plain  to  the  low- 
est Gon&prehendon.  Notwithstanding  this, 
after  Mr.  Jlavenport  had  obtained  the  Mls- 
sonri  absolute  divorce,  aa  aboye  stated,  aad 
liad  married  Mrs.  Flsb,  the  complainant  in 
this  salt,  he  conttnned  to  pay  alimony  to  his 
wife  Mrs.  Anna  Mary  Daveiq^ort,  as  required 
by  the  Philadelphia  eoart,  a||$  to  the  time  of 
his  death. 

Mr.  Davenport  had  been  fonnd  goilty  of 
adnltery  with  Mrs.  Fish.  They  are  shown 
to  have  been  in  constant  and  intimate  as- 
sodation  hefove  and  during  the  period  that 
their  snlta  were  befaig  prosecuted  for  the  ob- 
vions  purpose  of  securing  divorces  from  their 
mouses  and  marrying  each  other.  It  is  al- 
most a  compulsory  Inference  that  each  knew 
of  the  other's  actiona  and  conduct,  and  of 
the  -  pretenttoua  ehanuster  of  their  pvoeeed- 
ings. 

Considering  the  whole  testimony  regard- 
lag  these  mixed  marriage  relatlonshipe,  it  la 
fairly  shown  that  the  Missouri  divorces  of 
both  Mrs.  Fish,  the  complainant,  and  Mr. 
Davenport,  were  obtained  without  the  actual 
notice  to  the  defendants  In  those  suits  which 
is  reQuired  by  the  decisions  of  this  state; 
that  both  these  Judlgments  are  tainted  by 
the  fraudulent  acts  and  statonents  of  the 
parties  who  procured  them;  that  Mrs.  Fish, 
the  complainant,  and  Mr.  Davenport,  were 
each  cognizant  of  the  fraudulent  character 
of  those  suits;  and  that  the  decrees  for  di- 
vorce therein  pronounced  should  not  be  deem- 
ed to  be  lawful  dissolutions  of  the  previous 
marriage  bonds  of  the  parties  who  perpe- 
trated the  frauds  by  which  tbey  were  se- 
.  cored.  When  Mr.  Davenport,  in  March,  1896, 
went  through  the  ceremony  of  a  marriage 
with  the  complainant,  Mrs.  Fish,  he  knew, 
and  she  knew,  that  they  had  by  fraud  ob- 
tained pretended  divorces  from  their  pre- 
vious spouses.  Their  whole  subsequent  life- 
together  was  lived  under  this  Gonsdouaness. 
When  Mr.  Davenport,  in  1908,  came  to  dis- 
pose of  his  estate  in  contemplation  of  his 
impendljog  death,  be  acted  with  the  knowl- 
edge that  Mrs,  Alia  A.  Davenport's  marital 
leiatlons  with  him  were  a  mere  pretense  and 
a  fraud,  and  that  the  persons  rightfully  en- 
titled to  his  consideration  in  his  final  dis- 
position of  his  estate  were  ttis  real  wife,  Mrs. 
Anna  Mary  Davenport,  and  his  children.  Job 
P.  Davenport,  Mary  Anna  Davenport,  and 
Lillian  Davenport. 

In  the  latter  port  of  1902,  Mr.  Davenport 
became  ill  with  an  ailment,  the  symptoms 
of  which  were  somewhat  obscure.  He  came 
with  Mrs.  Alia  A.  Davenport  to  OolUngswood, 
in  Camden  county,  to  board.  He  there  had 
several  medical  advisers,  all  of  whom  were 
called  as  witnesses  In  this  cause.  Mr.  Dav- 
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enport  in  the  late  fail  of  the  year  1002  was 
able  to  be  about  the  house,  but  made  no 
progress  towards  the  recovery  of  his  health, 
and  In  the  latter  part  of  December,  1002,  and 
In  January,  1003,  was  confined  to  his  room, 
though  at  times  able  to  leave  his  bed.  Re- 
garding his  mental  condition  up  to  the  date 
of  January  20,  1003,  neither  side  in  this 
cause  raises  any  question.  Mr.  Davenport 
was  then  boarding  in  CoUlngswood.  His 
children,  because  of  his  matrimonial  com- 
plexities, were  separated  from  him.  Mrs. 
Alia  A.  Davenport,  the  complainant,  was  his 
sole  resident  associate.  Doctors  occasionaUy 
visited  him,  friends  sometimes  called,  and, 
during  the  latter  part  of  the  time,  nurses 
were  engaged  for  him,  but  Mrs.  Alia  A. 
Davenport  was  his  only  constant  companion. 
It  WHS  under  these  circumstances  that  the 
instrument  which  the  complainant  claims  is 
his  last  win  was  signed  by  Mr.  Davenport, 
as  above  narrated,  in  the  presence  of  Mr. 
Joseph  B.  Tatem  and  Mr.  Meeteer.  The  com- 
plainant's contention  is  that,  up  to  and  at 
the  time  of  the  signing  of  the  disputed  will 
in  her  favor,  Mr.  Davenport  was  of  sount) 
and  disposing  mind,  but  that  almost  immedi- 
ately after  It  was  executed  he  became  af- 
flicted with  an  insane  delusion  that  she  was 
slowly  poisoning  him  by  administering  doses 
of  some  solution  of  arsenic;  that,  acting  un- 
der this  false  belief,  he  revoked  and  canceled 
the  will  which  favored  her,  and  chose  to  die 
intestate,  so  that  the  gifts  to  her  might  be 
defeated,  and  his  estate  go  to  his  children 
by  his  Intestacy.  The  will  sought  to  be  estab- 
lished was  signed  about  January  20,  1903; 
the  day  not  being  exactly  settled  by  the  evi- 
dence. When  the  alleged  will  was  signed, 
Mr.  Davenport  was  quite  ill  at  the  rooms 
in  CoUlngswood  which  he  and  the  complain- 
ant, M^  Alia  A.  Davenport,  then  occupied. 
Dr.  Thornton,  of  Philadelphia,  was  then, 
and  for  some  time  previously  had  been,  his 
medical  adviaer.  Mrs.  AUa  A.  Davenport  op 
to  that  time  had  been  his  sole^  constant  at- 
tendant and  nurse. 

The  evldemce  regarding  the  mental  con- 
dition of  Mr.  Davenport  applied  itself  to  two 
distinct  periods  of  time.  The  first  period 
is  from  January  28, 1903,  to  February  6,  lOOS. 
During  this  period  Mr.  Davenport  was  side 
at  his  ColUogswood  rooms.  On  February  Btb 
he  was  taken  to  the  Homei^athlc  Hospital 
in  Camden.  The  second  period  ran  from 
February  6th  to  February  16th,  when  he  de- 
stroyed the  will.  All  the  incidents  of  this  last 
period  happened  at  the  hospital,  where  Mr. 
Davenport  died  on  February  17,  1803,  the 
day  after  be  had  revoked  his  will. 

The  complainant  produced  as  witnesses 
several  medical  gentlemen  who  were  not  in 
attendance  upon  Mr.  Davenport — Indeed,  who 
never  saw  him.  They  were  examined  upon 
hypothetical  questions  propounded  by  com- 
plainant's counsel  regarding  Mr.  Davenport's 
sanity  on  February  16,  1903,  when  be  re- 
voked the  alleged  will.    They  testified  that; 
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under  the  circnmstances  stated  to  them,  they 
were  of  opinion  that  Mr.  Davenport  was  then 
insane.  The  testimony  of  these  gentlemen  is 
of  Tery  little  value,  not  because  of  any  lack 
of  either  skill  or  experience  on  their  part, 
but  for  the  reason  that,  in  asking  their  opin- 
ions, many  Incidents  were  stated  to  them 
as  permanent  conditions  which  were  in  fact 
temporary  and  passing  happenings,  and  other 
most  important  and  uncontradicted  incidents 
which  would  undoubtedly  have  affected  their 
Judgment  were  not  stated  to  them  at  all. 
Under  these  circumstances,  I  have  not  deem- 
ed It  to  be  necessary  to  restate  in  detail  the 
opinions  given  by  these  professional  gentle- 
men, and  will  proceed  to  a  summary  of  the 
testimony  of  those  witnesses  called  on  tbe 
part  of  the  complainant  who  narrate  the  in- 
cidents of  Mr.  Davenport's  conduct  and  con- 
versation which  came  under  their  personal 
observation. 

It  appears  that  on  January  28,  1003,  several 
days  after  tbe  will  was  signed,  Mr.  Davenport 
had  a  very  alarming  sinking  spell.  Tbe 
nurse.  Miss  Tribbits,  and  Mrs.  Alia  A.  Dav- 
enport, testify  that  from  that  time  he  devel- 
oped symptoms  of  insanity;  refusing  to  take 
medidne  and  food  unless  some  one  previously 
tasted  it,  believing  he  would  be  poisoned, 
thinking  that  people  were  persecuting  him, 
and  talking  irrationally.  Nurse  Tribbits  tes- 
tified regarding  these  manifestations  as  if 
they  indicated  a  condition  of  permanent  in- 
sanity, and  tbe  complainant's  testimony  is  ex- 
pressed to  the  same  effect.  A  witness  named 
Palmer,  a  remote  connection  of  Mrs.  Alia  A. 
Davenport  testifying  for  her,  stated  that  he 
called  on  Mr.  Davenport  twice  daring  tbe  last 
week  of  his  stay  at  CoUingswood.  The  dates 
be  cannot  give  exactly,  but  they  were  about 
tbe  1st  and  the  4tb  or  5th  of  February.  Mr. 
Palmer  testifies  that  during  the  first  visit 
Davenport  spoke  In  a  very  wild  manner;  that 
be  said  there  was  a  gang  of  poisoners  around 
the  house — a  lot  of  young  men  who  wanted  to 
kill  him;  that  he  was  wearied  to  death  over 
his  property;  that  Harry  Tatem  wanted  him 
to  make  his  property  from  Alia  and  give  it  to 
Job  and  tbe  other  children,  and  that  they  had 
bad  more  than  they  deserved;  and  finally 
said  to  Palmer,  "If  I  am  poisoned,  I  want  yon 
to  see  that  Alia  has  what  I  have  given  her," 
etc.  R^ardlng  Mr.  Palmer's  last  visit  to  Mr. 
Daveni>ort  at  CoUingswood,  about  February 
5th,  Mr.  Palmer  testifies  that  Mr.  Davenport 
was  at  this  time  greatly  weakened;  that  be 
muttered  sentences,  some  of  which  were  con- 
nected, and  some  incoherent;  that  he  would 
sink  at  times  into  a  semicomatose  condition, 
and  would  again  rouse  up,  and  that  be  said, 
"I  believe  I  would  be  safer  from  tbe  poisoners 
at  tbe  hospital  than  I  would  at  home,"  and, 
"Look  at  my  hands  [holding  them  up].  See 
the  poison  dripping  from  them.  I  have  been 
loaded  with  poison.  That  gang  of  fellows 
around  CioUingswood  are  determined  to  poison 
me  and  get  my  property  away  from  me."  It 
will  be  noticed  that  Mr.  Palmer's  testimony 


regarding  the  wild  talk  of  Mr.  Davenport,  If  it 
be  true,  tends  to  defeat  rather  tban  support 
the  complainant's  argument  that  Mr.  Daven- 
port revoked,  while  acting  under  a  delusion 
that  Mrs.  Alia  A.  Daveni>ort  was  endeavoring 
to  poison  him,  the  will  which  be  had  signed 
in  her  favor.  Mr.  Palmer  says  it  was  not 
Mrs.  Alia  A.  Davenport  who  Davenport  delnd- 
edly  feared  would  poison  him,  but  "the  gane 
of  fellows  around  Ck)lllng8wood,"  who  were, 
in  Davenport's  belief,  unfriendly  to  Alia. 
This  frame  of  mind  would  have  led  Daven- 
port not  to  revoke,  but  to  maintain,  bis  sup- 
posed win,  as  It  bad  then  (February  1  to  6, 
i  1903)  been  expressed.  He  asked  Palmar  to 
I  see  that  his  provision  for  Alia  was  carried 
I  Into  effect.  Mr.  Palmer's  testimony  regard- 
ing these  two  casual  visits  was  also  phrased 
j  to  give  the  impression  that  tbe  indicatloDS  of 
mental  disturbance  given  out  by  Mr.  Daven- 
port were  evidences  of  bis  permanent  de- 
rangement Dr.  Thornton,  of  Philadelphia, 
had  been  consulted  by  Mr.  Davenport  for  some 
t^e  before  January  28th,  and  was  at  tbat 
time  bis  consulting  physician,  and  saw  .Iilm 
occasionally.  He  testifies  that  on  JannarT' 
28th  be  considered  Mr.  Davenport  to  be  naen- 
tally  unbalanced,  and  on  February  Ist  stUl 
worse;  that  he  was  entirely  unbalanced.  Dr. 
Thornton  says  be  came  to  this  conclusion  be- 
cause it  had  been  told  him  that  some  of  Dav- 
enport's family  had  shown  insanity,  and  from 
what  the  nurse  (Tribbits)  told  him  of  Daven- 
port's restlessness,  of  his  suspicions  of  his 
wife,  and  his  refusal  to  take  medidne,  etc., 
bis  wild  look,  and  that  Davenport's  conversa- 
tion was  that  of  an  unbalanced  mind.  Dr. 
Thornton  admits  that  be  knew  nothing  of  Mr. 
Davenporfs  case  except  by  hearsay,  after 
February  1st  He  diagnosed  bis  disease  to 
be  progressive,  pernicious  antemla,  wblcb  be 
says  was  confirmed  by  the  autopsy,  and  was 
appai^ently  of  opinion  that  the  condition  of 
"unbalance"  which  he  saw  in  Mr.  Davenport 
on  February  Ist  was  a  permanent  one. 

It  seems  to  be  Impossible  to  accept  this  con- 
clusion of  the  complainant  of  Miss  Tribbits, 
Mr.  Palmer,  and  Dr.  Thornton.  Miss  Trib- 
bits, on  cross-examination,  admitted  tbat 
when  Dr.  Masslnger  and  Dr.  Thornton  were 
with  Mr.  Davenport  he  always  talked  Intelli- 
gently to  them;  and  It  clearly  appeared  that 
the  symptoms  of  mental  aberration  shown 
during  the  earlier  part  of  her  attendance  were 
occasional,  and  not  continuous.  Mr.  Palmer 
was  but  a  casual  visitor  at  tbe  times  when  lie 
saw  Mr.  Davenport  and  knew  nothing  of  bis 
condition  at  other  times. 

Many  other  witnesses,  who  had  tbe  best 
opportunities  to  observe  Mr.  Davenport  at  Col- 
liugswood  during  this  period  from  January 
28th  to  February  6tb,  when  he  went  to  the 
hospital,  give  a  very  different  account  of  his 
condition  at  that  time. 

Dr.  Masslnger,  the  local  physician,  who  at- 
tended Mr.  Davenport  two  or  three  times  a 
day  from  Monday,  January  26th,  to  Sunday, 
February  1st  and  who  had  much  better  op- 
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portanity  to  see  and  know  bis  mental  condi- 
tion than  Dr.  Thornton  bad,  testifles  that  Mr. 
Davenport  was  perfectly  rational  and  clear 
on  all  points. 

Mr.  Oscbman,  tlie  man  norse,  who  succeed- 
ed Miss  Trlbbits,  came  on  February  2d,  and 
stayed  until  February  6tb,  and  was  present 
during  one  of  Palmer's  calls,  testified  tbat 
Davenperf  s  conversation  was  rational,  and 
tbat  be  was  neltber  delirious  nor  flighty  dur- 
ing bis  attendance  as  nurse. 

Mr.  BViwler,  the  barber  who  had  several 
times  shaved  Mr.  Davenport;  was  sent  for  on 
February  5tb,  the  day  before  be  went  to  the 
hospital.  Mr.  Davenport  greeted  him  when 
be  went  in  the  room,  and  passed  an  appro- 
priate word  or  two  about  his  own  health. 
Mr.  Fowler  testifles  tbat  Davenport  was  ra- 
tional, as  be  always  bad  been. 

Mr.  J.  H.  Hutchinson,  a  remote  connection 
of  Mr.  Davenport,  stayed  with  him  on  Febru- 
ary 2d.  The  complainant  claims  that  the  vio- 
lent hostility  of  Mr.  Davenport  to  his  nurse 
Miss  Trlbbits,  and  bis  other  manifestations 
wbicb  group  themselves  around  this  day, 
were  indfcatlons  of  bis  permanent  insanity. 
Mr.  Hutchinson  was  invited  to  stay  because 
the  family  were  alarmed  and  wanted  some 
men  in  the  house.  He  went  there  about  9 
o'clock  In  the  morning,  and  stayed  until  9 
o'clock  In  the  evening,  most  of  the  time  being 
In  a  room  adjoining  Mr.  Da.venport  Mr. 
Davenport  had  some  conversation  with  Mr. 
Hutchinson,  which  was  entirely  rational.  Mr. 
Hutchinson  testifies  that  be  neitbekr  heard  nor 
saw  any  violence  on  Davenporf  s  part. 

John  F.  Foster  was  called  In  for  one  nigbt. 
In  order  to  give  a  rest  to  the  nurse  Oscbman. 
Foster  came  to  Mr.  Davenport's  rooms  at  Col- 
llngswood  on  February  Sd,  about  8  o'clock  In 
the  evening.  He  narrates  an  incident  of  the 
alck  chamber,  which,  though  trifling  in  itself, 
is  certainly  an  indication  that  Mr.  Davenport 
was  not  a  lunatic.  A  dispute  arose  between 
Mr.  Davenport  and  Mrs.  Alia  A.  Davenport 
regarding  Davenportis  ability  to  wait  on  bUn- 
self.  Mr.  Davenport  persistently  declared 
tbat  he  did  not  want  any  help,  and  refused  to 
accept  it,  and  finally  had  bis  way  about  it 

Joseph  Tatem  was  a  frequent  visitor  of 
Mr.  Davenport.  He  saw  him  at  his  CoIIlngs- 
wood  rooms  on  February  Ist,  the  night  be- 
fore Dr.  Sheldon  was.  called  in.  His  testi- 
mony shows  tbat  on  that  occasion  Mr.  Daven- 
port conversed  rationally  regarding  bis  pur- 
pose to  change  bis  doctor,  gave  a  reasonable 
cause  for  change,  and  selected  Dr.  Sheldon 
as  bis  new  doctor,  stating  the  occasion  of  his 
confid«ice  in  him.  Mr.  Davenport  plainly 
tben  comprehended  the  existing  situation, 
had  a  clear  perception  and  recollection  of 
previous  Incidents,  and  their  relation  to  pres- 
ent conditions  and  possible  future  happen- 
ings, and  formed  bis  own  Independent  Judg- 
ment tbereon.  In  short,  be  dominated  the 
situation,  giving  positive  evidence  of  a  sane 
disposing  mind  aud  memory. 


Henry  B.  Tatem,  postmaster  of  Collings- 
wood,  a  long-time  friend  of  Mr.  Davenport, 
saw  him  during  this  period  almost  every 
day,  and  sometimes  oftener.  The  testimony 
of  all  the  witnesses  shows  that  Mr.  Tatem 
was,  at  Mr.  Davenport's  request,  a  frequent 
visitor  at  bis  rooms.  At  this  time  Mr.  Henry 
R.  Tatem  was  both  a  social  and  business 
friend,  and  had  the  best  opportunity  of  any 
witness  not  constantly  with  Mr.  Davenport 
to  know  bis  mental  condition.  Mr.  Tatem 
unhesitatingly  testifies  tbat  Mr.  Davenport, 
while  at  his  rooms  (Mrs.  WlUlams'  bouse) 
in  Colllngswood,  always  talked  rationally, 
answered  questions  pertinently,  renewing 
and  continuing  conversations  from  the  place 
where,  in  their  previous  talks,  they  had  been 
dropped.  Mr.  Tatem  states  the  subjects  of 
the  conversations  between  them,  and  they 
appear  to  be  such  as  would  naturally  and 
reasonably  have  come  under  discussion  be- 
tween men  so  related.  Such  conversations 
could  not  have  been  carried  on  by  an  in- 
sane person.  Mr.  Henry  R.  Tatem  was  most 
severely  cross-examined,  the  complainant's 
counsel  rightly  Judging  that  bis  testimony 
was  forcefully  antagonistic  to  the  complain- 
ant's contention.  Svery  effort  was  made  to 
discredit  him.  Mr.  Tatem's  conduct  while 
on  the  witness  stand  indicated  tbat  he  was 
frankly  telling,  as  nearly  as  be  could  re- 
member, the  various  Incidents  to  which  his 
attention  was  called.  He  appears  to  have 
striven  to  be  a  faithful  friend  to  Mr.  Daven- 
port Nothing  was  shown  which  ought  to 
ledsen  his  credlbiliy  or  the  weight  of  his  tes- 
timony. 

Dr.  Sheldon  succeeded  Dr.  Massinger  as 
Mr.  Davenporf  s  attending  physician  on  Feb- 
ruary 2d.  He  had  some  previous  acquaint- 
ance with  the  Davenports,  and  was  called  in 
by  Mt.  Davenporf  s  special  direction.  Dr. 
Sheldon  visited  Davenport  on  February  2d, 
conversed  with  him  about  bis  illness,  his  con- 
sideration of  a  change  of  physicians,  and  his 
chances  of  recovery.  Dr.  Sheldon  continued 
to  visit  Mr.  Davenport  at  his  Colllngswood 
rooma  The  doctor  testifles  that  Mr.  Daven- 
port's mind  was  clear,  and  bis  conversation 
coherent  and  In  every  way  normal ;  that  on 
one  occasion  be  was  a  little  ofT  in  his  head, 
but  that  it  was  a  temporary  and  not  a  per- 
manent condition.  Dr.  Sheldon's  narrative 
of  the  dispute  regarding  Mr.  Davenport's  re- 
moval to  the  hospital  on  February  6th  dear- 
ly shows  that  Davenport  was  then  deemed 
by  all  who  talked  with  him  to  be  in  his  right 
mind;  that  he  was  appealed  to,  pro  and  con, 
by  those  who  differed  on  the  question,  and 
that  he  considered  and  determined  the  mat- 
ter for  himself.  Regarding  this  Incident,  thr 
testimony  shows  tbat  Davenport  himself  or' 
Iglnated  the  Idea  of  his  removal  from  his 
rooms  at  Colllngswood  to  the  hospital.  Mrs. 
Alia  A.  Davenport  constantly  opposed  It  Mr. 
Davenport  asked  the  advice  of  bis  friend, 
Mr.  Henry  Tatem,  who  told  blm  be  thought 
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tae  wonld  have  proper  care  and  attention  at 
tbe  hospital,  and  Davenport,  after  some  wav- 
ertng,  decided  to  go. 

It  la  not  without  signlflcance  that  Mrs.  Alia 
A.  Davenport  herself,  when  speaking  or  act- 
ing In  Mr.  Davenport's  presence,  or  In  car- 
rying messages  for  him,  while  he  was  sick 
at  Colllngswood,  always  dealt  with  or  for 
him  as  if  he  were  in  his  right  mind,  and  en- 
titled to  consideration  as  a  sane  man.  She 
argued  with  him  and  remonstrated  with  him, 
appealing  to  hla  consideration  and  Judgment 
in  various  ways,  during  the  period  (from 
.Tanuary  28th  to  Vebroary  6th)  now  under  ex- 
amination. This  was  particularly  shown  by 
the  comi^alnant's  conduct  on  February  6tb, 
when  it  was  under  debate  whether  Daven- 
port should  go  to  the  hospital.  She  did  her 
best  to  persuade  Mr.  Davenport  not  to  go. 
She  tells  a  weird  story  of  a  dreadful  oath, 
vouching  for  her  conjugal  falthf nlneas,  which 
she  says  he  then  made  her  take  (Just  before 
be  went  to  the  hosi^al),  after  telling  her 
that  he  had  heard  that  she  was  untrue  to 
him.  Neither  in  this,  nor  in  any  of  the  Inci- 
dents of  their  llfb  at  the  CJolUngswood  rooms, 
did  Mrs.  Alia  A.  Davenport  deal  with  Daves- 
port  as  If  he  were  of  unsound  mind.  If  any 
BDCh  oath  was  forced  from  her  by  Daven- 
port, it  may  well  be  believed  that  tiie  doubts 
of  her  fidelity  which  filled  his  mind  were  sus- 
tained. If  not  provoked,  by  his  memory  of  the 
manner  in  which  they  first  came  together. 
This  Is  evidence,  not  of  insanity,  but  of  the 
ordinary  operation  of  a  sane  mind. 

The  testimony  offered  by  the  deftodants 
regarding  Mr.  Davenporf  s  mental  condition 
at  Colllngswood  between  January  28th  and 
February  6th,  when  he  went  to  the  hospital, 
is  given  by  disinterested  witnesses.  They 
were  in  frequent  association  with  Mr.  Daven- 
port They  i^esent  phases  of  his  dally  Jifs 
from  many  different  points  of  view.  They 
coincide  In  showing  that  Mr.  Davenport, 
though  seriously  ill,  was  then  1b  his  right 
mind;  able  to  comprehend  correctly  the  in- 
cidents happening  around  him,  to  hear  and 
decide  Important  questions  with  Intelligent 
Judgment,  and  to  Impose  his  decisions  upon 
those  who  should  carry  them  into  effect. 
These  are  not  the  characteristiCB  of  one  who 
is  aflUcted  with  insanity,  or  whose  mind  is 
deranged  by  Insane  delusions.  Nobody  at 
that  time  dealt  with  him  in  any  way  as  the 
victim  of  either  insane  delusions  or  general 
insanity.  The  abnormal  symptoms  which  he 
manifested  were  accepted  as  temporary  men- 
tal disturbances  attendant  upon  the  more  in- 
tense attack  of  his  physical  disease,  and 
leaving  him  at  other  times  entirely  capable 
of  transacting  business  and  directing  his 
affairs. 

The  testimony  regardhig  Mr.  Davenporf  s 
mental  condition  preceding  February  6th, 
when  he  went  to  the  hospital.  Is  quite  Insuffl* 
dent  to  show  that  he  was  suffering  from  a 
permanent  condition  of  either  insanity  or  de- 
lusion.   Mr.  Davenport  went  to  the  Camden 


Homeopathic  Hospital  on  Ftebmary  6th,  aad 
from  this  date  until  the  16th  day  of  Febni- 
ary,  when  he  revoked  the  alleged  will.  Is  the 
period  of  his  mental  history  yet  to  be  ex- 
amined. 

After  Mr.  Davenport  went  to  the  hoepita], 
on  February  eth,  he  showed  some  temporary 
improvement  In  health,  but  did  not  at  any 
time  make  any  oontlnuoai  or  important  steps 
towards  recovery.  While  at  the  hospital 
Mrs.  Alia  A.  Davenport  visited  him  almost 
every  day.  Mr.  Palmer  saw  him  there  twice. 
Dr.  Sheldon  contioued  te  be  bis  attoidlng 
physician  at  the  hospital,  and  saw  him  every 
day.  He  was  nursed  there  by  two  nurses. 
Miss  Randolph  and  Miss  Croyle,  one  or  the 
other  of  whom  was  almost  constantly  with 
him,  and  he  was  visited  there  quite  frequent- 
ly by  Mr.  Harry  Tatem,  Mr.  Joseph  Tatem, 
and  by  his  son.  Job  Davenport,  one  of  the 
defendants. 

The  testimony  of  Mrs.  Alia  A.  Davenport, 
the  complainant  and  of  tSt.  Palmer,  regard- 
ing Mr.  Davenport's  mental  condition  while 
at  the  hospital.  Is  given  for  the  purpose  of 
showing  that  during  his  dtey  there  Mr.  Da- 
venport was  continnonsly  insane,  possessed 
by  delusions,  unable  to  understand  or  appre- 
ciate facts  plainly  within  the  perception  of 
all  sane  persons,  and  that  he  was  therefore 
on  the  16th  day  of  February  incapable  at 
intelligently  revoking  his  wllL 

Mrs.  Alia  A.  Davienport  dedares  that  she 
found  him  at  the  hospital  to  be  always  ca- 
priciously changeful,  sometimes  repelling  her 
rudely,  and  at  times  receiving  her  kindly; 
that  he  talked  about  poisoner*^  and,  looking 
at  his  hands,  referred  to  poison  on  them;  that 
he  said  the  hospital  people  were  treedng 
him  to  death,  and  did  not  treat  him  right 
She  declares  that  on  the  night  before  Feb- 
ruary 16th  she  visited  him  and  found  him 
to  be  unconscious,  and  that  on  the  morning 
of  the  16th  she  saw  him  for  half  an  hour. 
when  he  was  not  recognising  any  one.  She 
also  says  she  could  not  <  have  any  conversa- 
tion with  him;  that  be  was  very  stupid,  and 
almost  did  not  notice  her  at  alL 

Mr.  Palmer  on  his  first  visit  to  Mr.  Da- 
venport at  the  hospital,  on  tiie  10th  or  12th 
day  of  February,  testUtes  that  Davoiport  de* 
dared  that  the  hospital  people  did  not  treat 
him  right  and  that. they  were  trying  to 
freese  him  to  death,  and  that  he  again  re- 
ferred to  the  gang  of  poisoners  haunting  the 
Colllngswood  house,  and  to  poison  on  his 
hands;  that  Davenport  said  that  Harry  and 
Joseph  Tatem  were  trying  to  get  him  to  make 
a  new  will  and  give  all  his  property  to  Job; 
that  they  were  at  the  hospital  every  day, 
and  were  klUlBg  him,  etc.;  that  they  would 
not  let  Alia  be  alone  with  him  a  minute. 
Mr.  Palmo:  says  no  one  else  was  present 
with  him  and  Davenport  at  this  time,  but 
on  cross-examination,  admitted  that  the 
nurse  came  in  and  out  once  or  twice. 

Mr.  Palmer  called  again  on  the  14th  of 
February,  and  testifies  that  Mr.  Davenporf  s 
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mental  condition  was  then  worse;  tMt  be 
BtUl  refetred  to  tbe  poisoners,  and  to  Harry 
and  Joseph  Tatem's  killing  liim  and  demand- 
ing tbat  he  should  gire  bis  property  away; 
that  the  hospital  people  did  not  treat  him 
right,  etc.  Mr.  Palmer  declares  that,  in  his 
opinion,  Mr.  Davenport  was  insane  every 
time  he  saw  him,  from  the  1st  day  of  Feb- 
mary,  1803. 

0%e  testimony  offered  on  tiie  part  of  the 
complainant  regarding  Mr.  Davenport's  con- 
dition after  February  6th,  while  at  tlie  hoa- 
pltal,  is  intended  to  show  tbat  be  was  per- 
manently insane,  and  that  all  bis  acts  were 
continually  nnder  the  control  of  Insane  de- 
lusions. The  witnesses  who  attempt  to  prove 
this  saw  Mr.  Davenport  occaaionaUy  during 
short  periods,  and  formed  their  opinions  that 
Mr.  Davenport  was  Insane  on  February  16th, 
when  he  revoked  bis  will,  from  limited  oi>- 
portunities  of  observation;  the  complainant's 
own  testimony  being  plainly  colored  by  her 
Interest  in  tbe  cause.  On  the  other  hand, 
the  defendants  have  produced  many  disin- 
terested witnesses,  who  had  as  good  or  better 
opportunities  to  know  tbe  truth  of  Mr.  Da- 
venport's mental  condition  while  be  was  at 
the  hospital,  who  all  agree  that  his  outgiv- 
ings indicated  tbat  his  mind  was  sound,  and 
capable:  A  short  summary  of  the  testimony 
will  show  tbe  reasons  for  their  conclusions 
that  Mr.  Davenport  was  not  insane. 

Mr.  Joseph  Tatem  called  on  Mr.  Davenport 
at  the  hospital  on  the  next  Tuesday  or 
Wednesday  after  he  had  gone  there.  Mr.  Ta- 
tem says  it  was  probably  Wednesday,  which 
was  the  llth  day  of  February.  He  stayed  a 
half  an  hour.  Mr.  Tatem  testifies  tbat  Mr. 
Davenport  was  inclined  to  talk,  and  tbe  nurse 
aald  she  didn't  think  It  would  hurt  him.  If  be 
didn't  talk  too  much.  Be  talked  about  some 
wood  which  Harry  Tatem  was  selling  for 
blnr;  spOke  of  himself  cheerfully  as  being  bet- 
ter; referred  to  bis  hope  that  be  might  go  and 
live  with  bis  son.  Job,  as  soon  as  be  was  able 
to  go  out;  and  expressed  his  satisfaction  at 
the  prospect;  although  he  never  expected  to 
be  entirely  well.  He  said,  "Alia  [referring 
to  the  complainant]  will  make  an  awful  fuss. 
I  dread  the  time."  And  he  said,  "I  have 
been  Informed  that  Fish  will  sue  me  for 
alienating  the  affections  of  his  wife."  (fish 
was  AUa's  husband.)  He  asked  Tatem 
whether  be  thought  he  was  In  any  danger. 
Tatem  told  blm  that,  as  10  years  had  gone 
by,  be  didn't  think  be  need  worry,  and  Da- 
venport said,  "Well,  I  can  risk  it"  Mr.  Jo- 
B^h  Tatem  declares  that  Davenport's  con- 
versation was  always  rational  and  coherent 
— "Just  as  he  always  was." 

Mr.  Henry  Tatem  visited  Mr.  Davenport  at 
tbe  hospital  on  the  afternoon  of  February 
6tb,  the  day  he  went  there.  Mr.  Tatem  had 
participated  In  tbe  discussion  had  in  the 
morning  of  that  day  relative  t«>  Mr.  Daven- 
port's going  to  the  hospital.  In  the  after- 
noon, when  Tatem  visited  him,  Davenport 
was  sitting  up  in  bed    Davenport  narrated 


to  Tatem  tbe  incidents  of  his  trip  to  tbe  hos- 
pital, and  said  he  was  glad  to  be  there;  ar- 
ranged that  a  newspaper  should  be  served 
to  him  at  tbe  hospital,  and  tbat  a  barber 
■should  be  sent  to  shave  him.  He  renewed 
previous  conversations  regarding  a  proposed 
sale  of  wood  which  had  been  under  discus- 
sion between  Tatem  and  himself  for  some 
months.  He  told  Mr.  Tatem,  with  whom  tbe 
wHl  which  the  complainant  seeks  to  estab- 
lish had  been  deposited,  tliat  "be  wanted  blm 
[Tatem]  to  luring  that  will  in;  he  wanted  to 
destroy  it"  It  should  be  notieed  tbat  this 
declaration  by  Mr.  Davenport  of  his  purpose 
to  revoke  that  will  was  made  on  February 
etb,  10  days  before  he  destroyed  it  Daven- 
port told  Tatem  during  one  of  bis  visits  to 
the  hospital  that  he  (Davenport)  "had  made 
a  mistake  In  his  life,  and  had  done  Wrong, 
and  that  be  wanted  to  make  what  reparation 
he  could."  He  spoke  of  his  intention,  when 
he  bad  somewhat  recovered,  to  remove  to 
tbe  home  of  his  son.  Job,  in  Fblladeli^la. 
In  talking  with  Henry  Tatem  at  the  hospital, 
Mr.  Davenport  several  times  Insisted  tbat 
Tatem  should  bring  in  the  alleged  will,  so 
that  he  (Davenport)  might  destroy  it  Da- 
venport accompanied  this  direction  to  Tatem, 
which  was  given  four  or  five  days  before 
Davenport's  death,  with  the  remark  that  he 
would  let  the  courts  decide.  Mr.  Davenport 
had  previously  given  Instructions  for  the 
drawing  of  a  new  will.  Tbe  draft  of  this 
proposed  will  has  been  produced  in  evidence 
here.  This  will  never  was  executed.  Mr. 
Davenport  told  Tatem  he  would  not  sign  tbe 
newly  drawn  will,  but  be  expressed  himself 
to  be  very  anxious  to  have  tbe  first  one  (tbat 
now  sought  to  be  established)  destroyed. 
Mr:  Henry  Tatem  was  named  as  executor  in 
tbe  alleged  will  which  Mr.  Davenport  had 
signed.  Tatem's  matwial  Interests  would 
naturally  prompt  him  to  UMUntain  that  will, 
in  order  that  he  mig^t  get  commissions  for 
executing  it.  An  intestacy  will  prevent  him 
from  getting' any  commissions.  He  testifies 
that  in  fact  be  did  all  be  could  against  tbe 
destruction  of  tbat  will,  and  there  is  no  proof 
that  he  did  or  said  anything  to  induce  its 
destruction.  As  above  stated,  his  testimony, 
though  fiercely  attacked,  has  not  been  re- 
futed. Mr.  Henry  Tatem  testifies  that  Da- 
venport's conversations  with  him  wwe  ra- 
tional, and  connected  with  matters  of  busi- 
ness which  had  previously  been  discussed 
between  tliem. 

At  the  hospital,  vrbere  Davenport  was  at- 
tended by  the  two  nurses.  Miss  Bandolpfa 
and  Miss  Groyle,  one  or  tbe  other  of  these 
young  women  was  constantiy  in  attendance 
upon  him,  except  an  hour  a  day  taken  by  the 
nurses  for  recreation,  and  tbe  period  when 
they  were  absent  at  tbeir  meals.  These 
young  ladies  were  both  called  as  witnesses. 

Miss  Randolph  testifies  tbat  she  was  Mr. 
Davenport's  day  nurse  from  tbe  second  day 
after  he  came  to  the  hospital  up  to  the  time 
of  his  death.     She  was  present,  coming  In 
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and  going  out  of  Davenport's  room  about 
every  five  minutes,  during  Mr.  Palmer's  risits 
to  Mr.  Davenport.  She  testifies  tiiat  she  did 
uot  bear,  to  any  extent,  the  conversation 
tliat  went  on  between  Davenport  and  Palmer, 
but  sbe  says  tbat  during  those  visits  Daven- 
port often  asked  taer  for  a  drink  and  for 
ice;  tbat  be  was  quite  brigbt;  tbat  at  no 
time  did  sbe  notice  tbat  be  was  irrational  in 
bis  speecb,  nor  did  sbe  ever  see  bim  put  out 
bis  bands  and  speak  of  i>oi8on  dropping  from 
bis  fingers;  tiiat  ber  attention  was  not  in- 
vited to  Mr.  Davenport  by  Mr.  Palmer  by 
reason  of  anytbing  tbat  Mr.  Davenport  said 
or  did.  Sbe  says  tbat  Mr.  Davenport's  con- 
dition was  Bucb  tbat  be  could  be  left  alone 
wbile  sbe  went  to  her  meals;  tbat  be  was  so 
left  alone  tbree  times  a  day  wblle  sbe  was 
absent  at  ber  meals;  tbat  sbe  never  beard 
of  Mr.  Davenport's  fears  tbat  be  was  being 
poisoned  until  after  bis  deatb.  She  testifies 
tbat  Mr.  Davenport  was  mentally  quite 
brigbt  and  rational,  witb  tbe  exception  that 
he  was  a  little  filgbty  once  or  twice — simply 
wandering  in  bis  mind.  Written  memoranda 
were  kept  by  the  nurses,  on  which  were  en- 
tered tbe  patients  manifestations  during  her 
attendance.  These  were  shown  Miss  Ran- 
dolph, and  sbe  was  sharply  cross-examined  as 
to  entries  there  made  tiy  ber  Indicating  that 
Mr.  Davenport's  mind  was  at  times  wander- 
ing; tbat  it  was  not  clear,  etc.  Tbe  witness 
testified  tbat  these  truly  stated  Mr.  Daven- 
port's mental  condition  at  tbe  particular 
periods  referred  to  in  the  memoranda,  but 
that,  notwithstanding  these  exceptional  in- 
stances, bis  general  mental  condition  was 
rational  and  clear. 

Miss  Croyle,  tbe  nurse  who  bad  charge  of 
Mr.  Davenport  at  tbe  hospital  from  7  o'clock 
in  the  evening  until  half  past  6  in  the  morn- 
ing, and  waited  upon  bim,  and  administered 
bis  medicines,  and  furnished  him  witb  every- 
thing which  be  might  want,  testifies  tbat 
Mr.  Davenport's  condition  was  such  that  sbe 
went  at  times  to  other  parts  of  tbe  building 
without  leaving  any  one  In  charge  of  bim; 
staying  away  as  much  as  15  .minutes,  visiting 
otber  patients  and  getting  ber  lunch.  Sbe 
further  testifies  tliat,  although  Mr.  Daven- 
port was  physically  weak  when  he  arrived 
at  tbe  hospital,  bis  mental  condition  was 
rational;  tbat  subsequently  to  bis  arrival, 
and  down  to  the  time  of  his  death,  while 
sbe  was  in  charge  of  bim,  bis  mind  was  clear, 
though  at  times  be  had  periods  of  fllgbtiness; 
tbat  they  lasted  but  a  few  minutes,  and  were 
only  temporary;  tbat  be  was  never  violent, 
never  gave  any  evidence  of  liallucinations, 
never  spoke  of  poison  dripping  from  his 
bands,  or  that  a  gang  of  poisoners  were  after 
bim  and  trying  to  kill  him,  or  like  words. 
Sbe  unhesitatingly  declares  that,  except  for 
tbe  occasional  temporary  wanderings  of  mind 
referred  to,  Mr.  Davenport's  mental  condition 
was  rational  during  the  whole  period  of  her 
attendance  upon  bim.  She  states  tbat  he 
summoned  ber  by  ringing  a  bell  conveniently 


placed;  stated  his  requests  when  sbe  ap- 
peared, which  were,  in  themselves,  both  rea- 
sonable and  rational;  and,  while  he  was  not 
given  to  conversation,  bis  remarks  were  per- 
tinent to  the  subject  cf  which  he  was  speak- 
ing, and  entirely  clear  and  coherent.  This 
witness  also  was  severely  cross-examined  by 
complainant's  counsel  with  relation  to  tbe 
memoranda  which  she  made  noting  ber  pa- 
tient's condition  from  time  to  time,  whicb 
Indicated,  more  particularly  in  the  night, 
occasional  wanderings  of  mind. 

Tbe  complainant's  endeavor  is  to  show  that 
tbe  nurses'  notes  of  Mr.  Davenport's  sick- 
ness wtiile  at  tbe  hospital  indicated  a  con- 
dition of  permanent  mental  derangement  or 
of  insane  delusion,  and  that  they  were  mis- 
taken in  their  testimony  that  these  manifesta- 
tions were  casual  and  occasional,  only,  not 
affecting  bis  mental  power.  The  nurses' 
memoranda  were  offered  in  evidence  by  the 
defendants.  They  were  not  objected  to  by 
complainant,  and  were  therefore  received. 
These  notes  have  not  in  themselves  any  pro- 
bative force  to  establish  the  truth  of  tbe 
matters  therein  narrated.  A  nurse  cannot, 
by  telling  some  one  tbat  her  patient  is  in- 
sane, make  her  parol  statement  evidence,  in 
a  suit  in  which  she  is  not  a  party,  to  prove 
bis  insanity.  No  more  can  she  write  down 
her  observations  of  a  symptom,  and  ber 
opinion  thereon,  and  thus  make  her  mem- 
orandum evidence  of  the  truth  of  the  tlUng 
no  indited.  Nurses  employed  in  a  hospital 
to  attend  upon  the  sick  are  in  the  process  of 
receiving  their  training  to  undertake  tbe 
care  of  patients.  They  have  no  completed 
medical  education,  and  oftentimes  but  a  few 
weeks'  or  months'  experience.  To  elevate 
their  statements  or  records  of  their  voltmtaty 
observations  of  tbe  symptoms  of  their  pa- 
tients, made  out  of  court,  without  tbe  sanc- 
tion of  an  oath,  into  positive  evidence  of  tbe 
truth  of  their  conclusions,  would  be  danger- 
ous in  the  extreme.  Such  writings  made  by 
a  nurse  may  be  used  to  refresh  ber  memory 
when  sbe  is  testifying,  or  upon  cross-exam- 
ination when  seeking  to  show  that  sbe  made 
a  note  at  tbe  time  of  tbe  event  whidi  varies 
from  her  statement  on  tbe  stand  as  a  wit- 
ness, and  thereby  lessens  tbe  value  of  her 
testimony,  but  they  cannot  t>e  received  to 
establish  the  ti-utb  of  the  tilings  narrated. 
It  was  from  this  point  of  view  that  tlie  use 
of  the  nurses'  notes  was  permitted  on  this 
bearing.  The  references  in  those  notes  to 
Mr.  Davenport's  mental  condition,  while  at 
the  hospital  specify  tbat  at  certain  periods 
be  was  flighty  or  wandering  in  bis  mind,  or 
mumbling  in  his  sleep,  or  giving  out  other 
manifestations  which  commonly  attend  upon 
serious  Illness.  Tbe  nurses  who  made  the 
notes,  when  their  attention  was  called  to 
them,  invariably  testify  that  the  abnormal 
manifestations  narrated  in  the  notes  repre- 
sented temporary  and  passing  incidents,  and 
tbat  Mr.  Davenport's  mental  condition  while 
in  their  charge  was  intelligent  and  rational. 
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TheLr  testlnumy  clearly  sbows  that  thongh 
Mr.  Davenport,  while  In  their  charge,  wag 
not  talkatlye  or  given  to  much  conversation, 
yet  he  so  spoke  and  condacted  himself  that 
they  at  the  time  bad  no  sense  that  he  was 
either  Insane  or  Influenced  by  any  Insane  de- 
lusions. They  were  in  constant  attendance 
on  him,  and  it  is  very  difficult  to  believe 
that  such  extraordinary  and  noticeable  con- 
ditions could  exist  in  their  patient,  and  yet 
be  hidden  from  their  observation. 

Dr.  Sheldon,  who  went  with  Mr.  Daven- 
port to  the  hospital,  and  attended  him  there, 
testlQes  that  he  remained  with  Mr.  Davenport 
about  three-quarters  of  an  hour  on  February 
6tb,  the  day  he  was  taken  there;  that  Daven- 
port discussed  with  the  doctor  the  location  of 
his  room  in  the  hospital  and  its  outlook,  and 
gave  no  indications  that  he  was  not  entirely 
rational;  that  the  day  after  he  was  removed 
to  the  hospital  he  wanted  a  newspaper,  and 
instructed  tbe  doctor  to  get  blm  the  Ledger; 
that  he  was  provided  with  a  newspaper,  and 
frequently  read  it,  propped  up  In  bed;  that 
he  called  upon  tbe  doctor  to  arrange  little 
matters  of  his  personal  comfort,  and,  upon 
discovering  that  there  was  but  40  cents  in  bis 
pocketbook,  remarked,  with  a  sort  of  grim 
humor,  "that  it  was  pretty  hard  lines  for  a 
man  to  have  only  forty  cents  in  a  place  like 
that"  Dr.  Sheldon  also  testified  that  almost 
every  morning  Davenport  would  refer  to  the 
fact  that  Henry  Tatem  had  not  yet  brought 
to  bim  (Davenport)  tbe  will  whlcb  be  bad  ex- 
ecuted in  January.  He  told  tbe  doctor  that 
he  wanted  to  destroy  that  will;  that  Harry 
Tatem  was  procrastinating  all  the  time,  so 
that  be  was  unable  to  destroy  it  (This  is  the 
will  which  the  complainant  seeks  to  establish 
in  this  suit)  Mr.  Davenport  told  the  doctor 
"that  be  [Davenport]  bad  made  a  mistake; 
that  be  bad  done  his  children  en  injustice, 
and  he  desired  now  to  do  them  Justice,  which 
he  believed  it  was  his  place  to  do — leave  them 
his  property."  Dr.  Sheldon  testifies  that 
Davenport  referred  to  his  children,  and  spoke 
intelligently  about  their  circumstances,  and 
of  bis  Intended  reinoval  to  Job's  bouse  aa 
soon  as  the  doctor  could  see  his  way  clear 
to  move  bim;  that  Davenport  in  addition  to 
reading  the  newspapers,  frequently  discussed 
with  him  (the  doctor)  the  news  of  the  day. 

Dr.  Sheldon  was  Mr.  Davenport's  attending 
physician  during  tbe  whole  period  that  he 
was  at  tbe  hospital,  visiting  him  twice  every 
day,  and  therefore  bad  the  best  opportunities 
to  ot>serve  his  symptoms.  He  testifies  that 
Mr.  Davenport's  mental  condition  was  entire- 
ly rational,  and  when  examined  in  detail  as 
to  whether  Mr.  Davenport  ever  gave  out  in 
his  presence  any  of  tbe  alleged  manifestations 
of  mental  delusion  regarding  poisoning,  or 
conspiracies  to  kill  bim,  or  freezing  him  to 
death,  or  any  other  indication  that  be  was 
possessed  by  delusions  or  hallucinations 
which  led  him  to  believe  that  things  existed 
which  in  fact  never  did  exist  Dr.  Sheldon  un- 
hesitatingly testified  that  he  never  observed 


or  heard  from  Mr.  Davenport  any  sucb  mani- 
festations. 

The  testimony  of  tbe  friends  who  visited 
Mr.  Davenport  at  the  hospital,  of  the  nurses 
who  cared  for  him,  and  of  tbe  doctor  who  at- 
tended him — all  of  the  persons  who  had  the 
best  opportunities  to  observe  bim  during  the 
period  of  his  stay  at  the  hospital — all  coincide 
in  their  statements  that  bis  conversation  and 
conduct  during  that  period,  except  at  passing 
intervals  when  be  was  occasionally  what  the 
nurses  call  "fiighty,"  were  Intelligent  and  ra- 
tional, and  free  from  any  indication  of  either 
delusion  or  insanity.  Tbe  incidents  narrated 
by  these  witnesses  of  the  statements  and  con- 
duct of  Mr.  Davenport  during  this  period  at 
the  hospital  are  themselves  indicative  that  he 
was  possessed  of  a  sane  and  intelligent  mind. 
He  decided,  in  the  face  of  Mrs.  Alia  A.  Dav- 
enport's opposition,  that  he  would  go  to  the 
hospital.  He  discussed  intelligently  the  loca- 
tion of  Ills  room  there.  He  directed  the  prep- 
arations for  bis  comfort  He  believed  that 
he  would  recover,  as  is  shown  by  bis  plan  to 
have  himself  removed  to  the  home  of  bis  son. 
Job,  when  tbe  doctor  thought  he  was  able. 
He  appreciated  tbe  conditions  and  circnm-- 
stances  and  relations  of  his  life.  This  is 
shown  by  his  conversations  with  Joseph  and 
Henry  Tatem  and  with  Dr.  Sheldon.  He  con- 
templated the  possibility  ttiat  Mr.  Fish  might 
sue  bim  for  alienating  tbe  afFections  of  bis 
wife  (the  complainant  in  this  suit),  and,  when 
reminded  that  10  years  bad  gone  by  since  his 
association  with  Fish's  wife,  he  declared  he 
could  run  the  risk.  He  kept  In  mind  previous 
pending  business  transactions  which  be  had 
had  with  Henry  Tatem  regarding  tbe  sale  of 
his  wood.  He  frequently  insisted  that  the 
will  whlcb  the  complainant  is  now  seeking  to 
establish  should  be  brought  to  him  in  order 
that  he  might  destroy  It  Tills  purpose  be 
declared  end  continually  adhered  to  for  at 
least  a  week  liefore  his  death;  remonstrating 
with  Mr.  Henry  Tatem,  wbo  had  the  will  in 
his  charge,  that  he  did  not  bring  it  to  him  in 
order  that  he  might  destroy  it  During  the 
same  period  be  gave  his  reasons  for  ills  in- 
tended destruction  of  his  will;  declaring  that 
he  had  made  a  mistake  in  his  life,  that  he  had 
done  his  children  an  injustice,  and  that  he  be- 
lieved that  it  was  his  place  to  do  them  jus- 
tice by  leaving  them  bis  property.  These  dec- 
larations on  the  part  of  Mr.  Daveni)ort  seem 
to  me  to  be  entirely  consistent  intelligent, 
and  rational  expressions,  which  indicate,  not 
delusion  and  hallucination,  but  true  and  sane 
comprehension  of  his  situation  in  life,  of  his 
relations  to  his  property  and  to  his  family, 
and  of  their  rightful  claims  xipoa  his  consid- 
eration, and  of  his  previous  testamentary  dis- 
position of  his  property.  Sucb  conduct  and 
expressions  indicate  In  the  highest  degree 
that  Mr.  Davenport  was  possessed  of  a  sound 
and  disposing  mind.  I  have  no  hesitation, 
therefore,  in  concluding  that  during  the 
period  that  Mr.  Davenport  remained  at  the 
hospital,  between  tbe  6th  and  16th  of  Febru- 
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aiT>  ld03,  wtaeo  be  twokei  the  will  wblcb  the 
complainant  seeka  to  establish,  he  was,  ex- 
cept during  the  short  period  of  flightlness  re- 
ferred to  by  the  wltnessee,  of  a  sound  and  dis- 
posing mind. 

We  come  now,  In  the  examination  of  this 
case,  to  the  16th  day  of  February,  1903;  that 
being  the  day  on  which  Mr.  Davenport  car- 
ried into  effect  bis  frequently  declared  pur- 
pose to  destroy  the  alleged  will  which  the 
eompIaUiant  seeks  to  establish.  The  will  was 
en  tlie  morning  of  Febmary  16th  brought  to 
Mr.  Davenport's  room  by  Mr.  Henry  Tatem, 
who  said  to  Davenport,  "Tom,  I  have  brought 
that  will."  Davenport  replied,  "Well,  I  am 
glad  you  did."  and,  receiving  it,  said,  "What 
will  I  do  to  destroy  It?"  Mr  Henry  Tatem 
said  to  him,  "Here  is  the  signature,"  turning 
to  the  page  which  contained  Davenport's  sig- 
nature to  the  wilL  Davenport  then  tore  off 
that  page  of  the  will  containing  the  signature 
and  seal.  At  this  time  Mr.  Henry  Tatem 
stood  at  the  side  of  the  bed.  Dr.  Sheldon  was 
back  of  him.  Mr.  Job  P.  Davenport,  the  son, 
stood  at  the  foot  of  the  bed.  When  Daven- 
port bad  torn  off  his  signature  from  the  will, 
be  said:  "There,  that  ia  done,  abd  I  am  glad 
of  it  Now  the  courts  will  have  to  decide  it" 
He  then  went  on  to  discuss  with  Mr.  Henry 
Tatem  some  previous  business  regarding  the 
disposal  of  some  of  his  wood.  All  of  the  per- 
8(»iB  who  were  present  when  Mr.  Davenport 
revoked  the  alleged  will  as  above  stated 
agree,  is  substance,  in  their  narrative  of  the 
Incidents  which  attended  upon  its  destruction. 
They  all  agree  that  at  that  time  his  conversa- 
tion and  conduct  were  rational,  free  from  ex- 
citement and  mtirely  sane  and  intelligent 
No  testimony  whatever  is  offered  in  contra- 
diction of  this  evidence.  The  complainant 
claims  that  the  court  should  disregard  these 
proofs;  insisting  that  the  evidence  offered  on 
the  part  of  the  complainant  regarding  Daven- 
port's mental  condition  previous  to  his  de- 
struction of  the  alleged  will,  during  all  the 
time  he  was  at  tlie  hospital,  shows  he  was 
either  Insane,  or  acting  under  the  influence  of 
insane  delusions,  and  that  it  must  be  Inferred 
that,  at  the  time  be  tore  off  his  signatiue  to 
cancel  the  will,  he  was  mentally  incapable  of 
the  act  of  revocation.  It  is  not  denied  that 
be  did  physically  destroy  the  instrument  by 
tearing  off  his  signature,  intending  to  cancel 
it;  but  the  complainant  contends  that  his  act 
was  ineffectual  to  revoke  the  will,  because, 
when  he  performed  it,  Davenport  was  men- 
tally incapable  of  conceiving  a  sane  purpose 
to  do  that  act  The  evidence  regarding  Mr. 
Davenport's  mental  condition  during  the  two 
periods  before  and  after  he  came  to  the  hos- 
pital has  been  heretofore  examined.  AH  of  it 
Is  significant  only  because  it  may  throw  light 
on  his  mental  capacity  at  the  very  time  be  did 
tile  challenged  act  The  crucial  question  on 
thlq  phase  of  the  case  is  this:  Was  Mr.  Dav- 
enport at  the  time  he  tore  off  his  signature 
from  bis  alleged  will,  intending  to  revoke  it 
possessed  of  a  sane  mind,  capable  of  under- 


standing the  act  be  was  doing  and  Its  dfectT 
From  a  period  beginning  very  soon  after  be 
had  signed  tiie  alleged  wlU,  in  January,  1903. 
Mr.  Davenport  bad  a  sense  t^.at  the  dlspoei- 
ttoa  made  by  that  will,  which  gave  the  great- 
er portion  of  bis  estate  to  tbe  ooBq;>Iaiiiant 
was  unjust  to  bis  children.  Before  he  m&tt 
to  the  hospital  be  had  directed  the  prepara- 
tion of  a  new  will  which  corrected  this  wrong. 
The  proofs  show  that  he  frequently  bad  un- 
der consideration  the  question  of  revoking 
the  executed  will  by  making  the  new  one  or 
by  canceling  it  The  st^  from  execatUig  the 
new  will  which  largely  fav(»ed  hla  cbildren, 
to  an  intestacy,  which  gave  bis  property  t» 
his  children,  and  allowed  the  law  to  settle 
the  rights  of  all  who  might  make  claims 
against  him,  was  a  very  short  one.  Mr.  Dav- 
enport appears  finally  to  have  determined 
simply  to  revoke  the  allied  will,  without  ex- 
ecuting the  new  one.  The  uncontradicted  evi- 
dence shows  that  the  act  of  revocatioa  bad 
been  determined  upon  by  blm  more  than  a 
we^  before  he  actually  destroyed  the  wilL 
Daring  all  that  time  he  persistently  adhered 
to  his  determination  to  destroy  it  He  con- 
stantly Introduced  and  referred  to  the  sub- 
ject in  conversation  In  an  intelligent  manner; 
perceiving  the  difficulties  which  stood  In  the 
way  of  bis  executhw  of  bis  purpose,  and  in- 
sisting that  Henry  Tatem,  who  had  the  will 
in  his  possession,  should  bring  it  to  him.  In  <»- 
der  that  he  might  destroy  it  and,  when  It 
was  brought  to  iiim,  he  efficiently  destroyed 
it  by  tearing  off  bis  signatture.  Mr.  Davenport 
both  before  and  at  the  time  he  destroyed  the 
alleged  will,  referred,  as  is  above  shown,  to 
several  reasons  which  moved  him  to  revoke 
that  paper  and  to  make  a  change  in  the  dis- 
position of  his  property.  Those  reasons  were 
pertinently  applicable  to  the  situation  of  bis 
affairs.  They  indicated  a  clear  comprehen- 
sion of  his  previous  disposition  of  bis  prop- 
erty; a  remembrance  of  those  who  were  &i- 
titled  to  bis  consideration  in  the  distribution 
of  his  estate;  a  perception  of  bis  duty  towards 
bis  children,  whom  he  had  wronged  by  his 
abandonment  of  their  mother,  and  his  conse- 
quent alienation  from  them;  a  sense  of  the 
injustice  of  giving  substantially  the  whole  of 
bis  estate  to  a  woman  who  had  violated  her 
marriage  vows  and  broken  up  bis  family  re- 
lations; and  a  determination,  by  destroying 
that  will,  to  give  his  property  to  bis  children, 
so  that  whatever  rights  the  complainant 
might  assert  should  be  settled  by  the  courts. 
The  evidence  oncontradictedly  proves  that 
these  were  the  Impelling  causes  which  oper- 
ated on  the  mind  of  Mr.  Davenport  and  In- 
duced blm  to  destroy  the  alleged  will  on  the 
16th  day  of  February,  1903.  A  statement  of 
them  shows  that  whatever  distortion  of  bis 
moral  perceptions  may  have  induced  Mr.  Dav- 
enport to  sign  the  alleged  will,  his  destruction 
of  it  proceeded  from  a  mental  condition  which 
was  capable  of  comprehending  and  under- 
standing every  relation  which  was  necessary 
to  the  performance  of  the  testamentary  act  of 
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revoblng  It,  and  cbooslng  Instead  to  die  In- 
testate. 

The  contention  of  the'  complainant  that 
Hr.  Davenport  revoked  the  alleged  will  un- 
der the  influence  of  an  Insane  delusion  that 
Mn.  Alia  A.  Davenport  was  poisoning  bim 
Is  not  Bopported  by  either  her  own  testi- 
mony, or  that  of  her  principal  witness,  Mr. 
Palmer.  The  8upi>o8ed  delusions  which  they 
narrate,  if  they  were  ever  manifested,  and 
were  permanent  conditions,  did  not  indicate 
that  Davenport  believed  that  Mrs.  Alia  A. 
Davenport  was  poisoning  him,  or  that  she 
was  unfriendly  to  him.  On  the  contrary,  they 
tended  to  show  that  other  persons,  who  were 
her  and  his  enemies,  were  the  supposed  poi- 
soners, etc.  As  Mr.  Palmer  states  it,  Dav- 
enport, speaking  under  the  influence  of  these 
delusions,  sympathized  with  Mrs.  Alia  A. 
Davenport,  desired  his  will  in  her  favor  to 
be  carried  into  effect,  and  invoked  Palmer's 
aid  to  accomplish  that  object  Such  a  delu- 
sion, if  It  in  fact  existed,  would  not  have  led 
Mr.  Davenport  to  cancel  by  bis  own  act  the 
very  will  in  favor  of  Mrs.  Alia  A.  Daven- 
port which  he  aslced  Palmer  to  take  care 
Ibould  be  carried  into  effect  The  testimony 
of  .several  other  witnesses  shows  that  Mr. 
Davenport  spoke  of  bis  belief  that  he  was 
suffering  from  poisoning,  and  to  Job  P.  Dav- 
enport and  Dr.  Sheldon  be  said  that  be  sus- 
pected Mrs.  Alia  A.  Davenport  But  these 
statements  of  Mr.  Davenport  were  not  ac- 
companied by  the  gruesome  incidents  which 
Mrs.  Alia  A.  Davenport  and  Mr.  Palmer  nar- 
rated. There  was  no  reference  to  "poison 
dripping  from  his  bands,"  or  to  "gangs  of 
poisoners  surrounding  the  bouse,"  etc.  On 
the  contrary,  Mr.  Davenport's  references  to 
the  subject,  as  repeated  by  his  son  and  Dr. 
Sheldon,  appear  to  have  been  entirely  free 
from  any  abnormal  conditions.  He  discussed 
the  matter  in  connection  with  related  facts, 
the  existence  of  which  has  not  been  disputed. 
The  possibility  that  the  complainant  might 
have  been  administering  arsenic  to  Mr.  Dav- 
enport In  doses  sulUcient  to  biive  a  poison- 
ous effect  was  by  no  means  so  remote  that 
belief  In  it,  even  If  mistaken,  can  Justly  ba 
designated  an  insane  delusion.  If  it  is  to  be 
decided  whether  this  belief  was  a  delusion, 
the  question  to  be  determined  is  not  whether 
.  tbie  complainant  did  in  fact  poison  Mr.  Dav- 
enport, but  whether  bis  belief  that  she  bad 
done  so  was  based  upon  grounds  which 
might  be  entertained  and  considered  by  a 
sane  mind  In  arriving  at  a  Judgment,  or  upon 
wild  conceptions,  the  product  of  a  diseased 
Imagination.  It  should  be  noted  that  this 
phase  of  the  case,  referring  to  Mr.  Daven< 
porf  s  suspicion  that  Mrs.  Alia  A.  Daven- 
port might  have  been  poisoning  him,  was  in- 
traduced  Into  the  evidence,  not  by  the  de- 
fendants, but  by  the  complainant.  Her 
counsel's  effort  was  to  show  that  Mr.  Daven- 
port was  possessed  by  an  insane  delusion  on 
this  point,  and,  to  support  this  contention, 
tbey,  on  cross-examination,  brought  into  the 


testimony  conversations  in  wtaicta  Mr.  Dav- 
enport mentioned  to  Dr.  Sheldon  and  to  Job 
P.  Davenport  his  suspicion  that  the  complatn- 
aat  bad  been  giving  him  poison  in  milk  or 
by  way  of  medicine.  A  short  summary  of 
the  Incidents  which  presented  themselves  to 
Mr.  Davenport's  mind,  and  probably  origi- 
nated the  belief  under  consideration,  will 
throw  some  ligbt  on  this  point:  Mr.  Daven- 
port's sickness  had  afflicted  bim  for  a  long 
time  before  be  came  to  think  that  Mrs.  Alia 
A.  Davenport  was  poisoning  him.  He  had 
gradually  lost  bis  vitality.  His  disease  is 
admitted  to  have  been  very  obscure  in  its  In- 
dications. The  doctors  radically  disagreed  in 
their  diagnosis.  One  doctor  had  prescribed 
as  a  medicine  Fowler's  solution,  which  con- 
tained arsenic,  and  it  bad  been  administered 
to  Mr.  Davenport  for  some  time.  He  grew 
worse,  rather  than  better.  The  next  two 
doctors  who  attended  him  believed  that  he 
had  been  subjected  to  chronic  arsenical  pois- 
oning, though  tb«y  do  not  attempt  to  testl 
fy  that  it  was  given  with  criminal  intent. 
Davenport  knew,  as  is  here  undisputed,  that 
the  complainant  was  herself  tbe  p^-son  who 
had  been  administering  bis  medicine  He 
expressed  the  same  opinion  as  tbe  two  doe- 
tors,  namely,  that  he  was  being  poisoned, 
with  the  added  suspicion  that  tbe  complain- 
ant, who  had  been  giving  him  his  saedicines, 
bad  poisoned  bim.  In  speaking  to  bis  son 
about  this,  be  referred  to  several  BpeclUc  oc- 
casions, tbe  happening  of  which  to  not  de- 
nied, when  sudden  ill  conditions  immediate- 
ly followed  the  administration  of  milk  or  of 
medicine  .by  the  complainant  It  can  hardly 
be  said  that  Mr.  Davenprnrt  was  possessed  by 
an  insane  delusion  because  of  his  belief  that 
he  was  suffering  from  poisoning,  when  two 
of  his  attending  doctors  testify  that  tbey 
were  of  tbe  same  opinion  as  to  ills  ailment 
It  the  two  doctors  and  Mr.  Davenport  were 
not  all  insanely  deluded  on  this  point  to  It 
clear  that  Mr.  Davenporfs  suspicion  that 
Mrs.  Alia  A.  Davenport  bad  i>otoonously  ad- 
ministered his  medicine  was  an  Insane  de- 
lusion? Tbere  is  a  wide  gap  between  a  mis- 
taken conclusion,  arrived  at  upon  considera- 
tion of  existing  facts  which  do  not  Justify 
it  and  a  delusion  which  to  based  upon  inci- 
dents existing  only  In  tbe  diseased  Imagina- 
tion of  the  deluded  party.  Tbe  complainant 
tesdfles  that  sbe  did  not  overdose  Mr.  Dav- 
enport It  may  be  true  that  she  did  not  but 
it  does  not  follow  that  his  belief  that  she  did 
was  an  Insane  delusion.  He  may  have  been 
mistaken  in  his  conclusion  that  she  had  pur- 
posely overdosed  him,  but  the  facts  on  whicb 
he  based  his  opinion  actually  existed.  They 
were  not  vain  imaginings  created  by  a  dis- 
eased and  insane  mind. 

But  whether  Mr.  Davenporfs  suspicion  of 
Mrs.  Alia  A.  Davenport  was  an  Insane  dela- 
slon  or  a  mistaken  conclusion,  there  is  no  evi- 
dence that  thto  opinion  was  a  controlling 
factor  which  led  to  tbe  destruction  of  the  al- 
leged will.    Tbe  aflSrmatlve  and  uncontradict- 
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ed  evidence  condoslTely  sltowB  that  Mr.  Day- 
enport  destroyed  that  instrument  because  he 
realized  the  mistakes  of  his  past  life,  and 
had  a  sense  of  the  injustice  of  giving  the 
bulk  of  his  estate  to  the  complainant,  to 
whom  he  appears  to  have  made  gifts  of 
property  in  his  lifetime,  and  because  he  wish- 
ed  to  do  Justice  to  his  family  by  an  Intestacy, 
which  would  give  his  estate  to  his  real  wife 
and  children,  and  leave  to  the  courts  the  de- 
cision of  any  claim  which  might  be  made 
against  him.  This  was  a  sane  and  reason- 
able determination,  arrived  at  by  Mr.  Daven- 
port after  a  deliberate  and  appreciative  com- 
prehension of  every  aspect  of  his  life  which 
'ought  to  have  influenced  him  in  disposing  of 
bis  estate. 

The  first  intimation  by  Mrs.  Alia  A.  Dav- 
enport that  she  was  of  opinion  that  Mr.  Dav- 
enport had  become  insane  after  he  had 
signed  the  alleged  will  in  her  favor  appears 
in  quite  a  peculiar  way.  It  must  be  remem- 
bered that  Mrs.  Alia  A.  Davenport  knew  the 
contents  of  the  alleged  will  from  about  Janu- 
ary 20,  1903,  when  it  was  signed.  On  the 
following  February  6th,  Davenport  went  to 
die  hospital,  after  she  bad  unsuccessfully  ap- 
pealed to  him  not  to  go.  Her  friend  Mrs. 
Hartley  shows  the  first  appearance  of  the 
complainant's  Idea  that  Mr.  Davenport  had 
become  a  lunatic.  This  was  on  February 
11th,  at  a  consultation  between  Mrs.  Alia  A. 
Davenport,  Mr.  Reber,  her  lawyer,  and  Dr. 
Thornton,  her  doctor.  The  question  under 
consideration  was  the  taking  of  lunacy  pro- 
ceedings to  declare  Mr.  Davenport  a  lunatic, 
not '  for  the  protection  of  himself  or  his  es- 
tate, but  for  the  purpose  of  preventing  him 
from  changing  his  alleged  will,  which  be  had 
signed  in  favor  of  Mrs.  Alia  A.  Davenport 
Mrs.  Hartley  testlfles  that  at  the  above- 
named  consultation  it  was  arranged  that  two 
specific  questions  should  be  asked.  The  first 
was,  "Has  any  will  been  made — any  new 
will  been  made  at  the  hospital?"  The  sec- 
ond, "Has  there  been  any  preparation  made 
for  such  a  will  7'  The  possibility  that  Mr. 
Davenport  might  make  a  new  will,  unfavor- 
able to  Mrs.  Alia  A.  Davenport,  was  appar- 
ently the  generating  force  which  brought  into 
existence  the  notion  that  he  had  become  a 
lunatic. 

The  only  conclusion  that  can  be  drawn 
from  the  evidence  in  this  case  is  that  at  the 
time  Mr.  Davenport  destroyed  the  alleged 
will.  Intending  to  cancel  It,  he  was  mentally 
capable  of  executing  the  act  revoking  that' 
instrument,  and  did  then  effectually  revoke 
it  This  act  of  revocation  was  done  on  the 
morning  of  the  16th  day  of  February.  Late 
in  the  afternoon  of  that  day  Mr.  Davenport 
was  attacked  by  a  convulsion,  from  which 
he  never  rallied,  and  he  died  in  the  early 
morning  of  February  17,  1903. 

Upon  considering  the  whole  -case  present- 
ed, the^omplalnant  has  failed  to  make  such 
proof  a»  would  Justify  a  decree  that  the  in- 
strument which  Mr.  Davenport  destroyed  on 


February  16,  1903,  should  be  established  as 

his  last  will  and  testament  A  decree  will 
be  advised  that  the  complainant's  bill  be  dis- 
missed, with  costs. 


(n  N.  J.  U  408) 
PULIS  et  al.  v.  ISERMAN  et  aL 
(Supreme  Court  of  New  Jersey.      July  23, 
190^) 

BIXIOIOUS     SOCrETIBS — WITHDBAWAl    OF    OON- 
GBEOATION   FBOlf  SYNOD — EFFECT. 

1.  The  rules  of  church  government  i>ertainiDg 
to  the  True  Reformed  Dutch  Church,  when  in- 
terpreted in  the  light  of  the  history  of  tliat  de- 
nomination, sanction  the  right  of  each  particu- 
lar congregation  to  withdraw  from  the  classis 
and  synod  with  which  it  had  been  connected, 
and  become  indei>endent,  without  loss  of  eccle- 
siastical or  civil  function. 

2.  A  congregation,  whidi,  by  unanimous  vote 
of  its  members,  has  thus  witharawn,  retains  the 
right  of  electing  its  own  minister,  elders,  and 
deacons,  who,  under  our  statute,  are  the  trus- 
tees of  the  civil  corporation,  and  the  classis  to 
wliich  the  congregation  was  previously  subor- 
dinate has  no  power  to  remove  the  officers  so 
elected. 

(SyUabus  by  the  Court.) 

Application  by  William  P.  Pulls  and  oth- 
ers for  leave  to  file  an  information  against 
Harvey  Iserman  and  otbers.  Application  de- 
nied. 

Argued  June  term,  1904,  before  HBN- 
DRICKSON  and  DIXON,  JJ. 

John  B.  Humphreys,  for  relators.  William 
H.  Corbin,  for  defendants. 

DIXON,  J.  The  relators  ask  leave  to  file 
an  information  requiring  the  defendants  to 
show  by  what  authority  they  exercise  the 
franchises  of  the  corporation  known  as  "The 
Minister,  Eiders,  and  Deacons  of  the  True 
Reformed  Dutch  Church  of  Paramus."  Pri- 
or to  1822  the  congregation  of  which  this  oor- 
Ix>ration  is  the  outcome  was  one  of  the 
churches  of  the  Reformed  Dutch  Church,  but 
In  that  year  it  and  several  others  seceded 
from  that  denomination,  and  soon  afterwards 
formed  the  "Classis  of  Hackensack  of  the 
True  Reformed  Dutch  Church."  Sabsetquoit- 
ly  the  congregations  represented  In  this  class- 
is  Joined  with  other  similar  congregations 
represented  in  the  Classis  of  Union  to  consti- 
tute the  "Synod  of  the  True  Reformed  Dutch 
Church."  In  1864  the  Classis  of  Union  was 
dissolved,  and  thereupon  the  synod  necessa- 
rily ceased  to  exist  In  1890  the  Classis  of 
Hackensack  formed  a  union  with  the  Synod 
of  the  Holland  Christian  Reformed  Church, 
a  body  organized  by  several  western  con- 
gregations, which  also  bad  seceded  from  the 
Reformed  Dutch  Church,  and  thereafter  the 
united  body  became  known  ecclesiastically 
as  the  "Christian  Reformed  Church."  From 
that  time  until  1898  the  congregation  of  the 
Paramus  Church  sent  its  delegates  to  the 
Classis  of  Hackensack  and  the  Synod  of  the 
Christian  Reformed  Church,  but  in  Decem- 
ber of  that  year  it  resolved  to  withdraw 
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from  tbOBe  organizations,  and  to  apply  for  re- 
c^tlon  as  a  chnrcb  and  congregation  under 
the  care  of  the  Presbytery  of  Jersey  City,  one 
of  the  Judicatories  of  the  Presbyterian  de- 
nomination. At  the  meeting  which  adopted 
this  resolution  53  persons,  including  all  the 
members  of  the  congregation  entitled  to  vote 
except  10,  were  present,  and  unanimously 
voted  In  favor  of  the  resolution,  besides  4 
of  the  absent  members,  who,  by  proxy,  voted 
likewise.  In  February,  1899,  the  congrega- 
tion was  BO  received  by  the  presbytery,  and 
became  known  ecclesiastically  as  the  "First 
Presbyterian  Church  of  Kldgewood."  In  1839 
tlw  congregation  of  the  Paramus  Church  be- 
came lncorx)orated  under  our  religious  so- 
cieties act  (3  Qen.  St  p.  2735,  SS  19-24,  98), 
and  from  that  time  to  the  present  has  pre- 
served Its  substantial  identity.  The  defend- 
ants are  the  minister,  elders,  and  deacons 
chosen  by  that  congregation,  and  actually 
managing  its  ecclesiastical  and  temporal  af- 
fairs. The  relators  are  persons  claiming  to  be 
elders  and  deacons  by  virtue  of  proceedings 
taken  by  the  Classls  of  Hackensack.  In  De- 
cember, 1902,  that  classls  voted  to  depose 
and  remove  from  their  offices  the  defendants 
then  In  office  and  the  predecessors  of  the  oth- 
er defendants,  and  in  March,  1903,  a  commit- 
tee of  the  classls,  assuming  that  there  was 
then  no  consistory  of  the  congregation,  called 
a  meeting,  which  was  attended  by  16  persons 
who  at  some  time  had  been  members  or  ad- 
herents of  the  congregation,  and  they  chose 
the  relators  to  the  offices  named. 

The  foregoing  narrative  makes  it  plain,  I 
think,  that  the  congregation  of  the  Paramus 
Church  Is  the  body  which  selected  the  de- 
f^idants  as  Its  officers,  not  that  which  select- 
ed the  relators.  In  common  acceptation,  as 
well  as  by  the  express  declaration  of  the 
Synod  of  Dort,  to  v^hlch  both  parties  In  this 
controversy  appeal,  a  "congregation"  is  a 
"worshiping  assembly."  From  its  Incep- 
tion under  the  auspices  of  the  Reformed 
Dutch  Church  until  the  present  time  the  body 
r^resented  by  the  defendants  has  without 
Intermission  been  a  worshiping  assembly.  Its 
separation  from  the  original  denomination 
in  1822  did  not  affect  Its  Identity  ^s  such,  nor 
ooiuld  Its  separation  from  the  classis  and  syn- 
od in  1898.  On  the  other  hand,  the  body  rep- 
resented by  the  relators  has  never  been  In 
truth  a  worshiping  assembly.  Ev.en  If  the 
gathering  of  its  Incoherent  members  can  be 
called  an  assembly,  the  purpose  of  the  assem- 
bly has  been,  not  worship,  but  litigation.  The 
relators  may  be  regarded  as  representing 
the  Classls  of  Hackensack.  They  cannot  be 
deemed  the  choice  of  the  congregation  of  the 
Paramus  Church. 

'We  are  therefore  brought  to  the  question 
whether,  under  our  law,  the  congregation,  or 
some  other  body,  has  the  right  to  appoint  the 
minister,  elders,  and  deacons,  who,  accord- 
ing to  our  statute,  are  the  trustees  of  the 
civil  corporation  whose  franchise  is  now  In 
dlapnte.     The  statute  provides  that  these 


trustees  shall  be  elected,  appointed,  or  called 
according  to  the  manner,  usages,  and  customs 
of  the  Reformed  Dutch  Church,  and  hence  we 
must  turn  again  to  the  rules  prescribed  by 
the  Synod  of  Dort  There  It  is  declared  as 
follows:  "No  particular  congregation  can  be 
regularly  constituted  and  organized  without 
otBoers  duly  chosen  by  the  members.  •  •  • 
The  original  right  to  choose  all  their  own 
officers,  whether  minister,  elders  or  deacons, 
properly  belongs  according  to  the  Scriptures, 
to  every  particular  congregation  of  saints. 
•  •  *  This  right  belongs  not  to  a  consis- 
tory, to  a  classls  or  presbytery,  to  a  patron  or 
to  a  dvll  magistrate;  and  may  not  be  exer- 
cised by  any  individual  or  individuals,  at  any 
time  contrary  to  the  wishes  of  a  majority  of 
the  congregation,  without  being  guilty  of  an 
assumption  of  power  that  does  not  belong  to 
them."  These  excerpts  show  that  the  right 
to  choose  those  who,  according  to  our  stat- 
ute, are  the  trustees  of  the  corporation,  rests 
exclusively  with  the  congregation,  and  re- 
sults, not  from  any  denominational  edict  or 
connection,  but  from  the  Scriptures,  to  which 
all  Christian  denominations  appeal.  Eccle- 
siastlcally,  therefore,  the  right  must  remain 
with  the  congregation  so  long  as  the  author- 
ity of  the  Scriptures  Is  recognized,  whether 
the  congregation  stands  within  or  without  the 
pale  of  denominational  unity. 

But  it  Is  urged  that  according  to  the  de- 
cision in  Day  v.  Bolton,  12  N.  J.  Law,  20d, 
which  dealt  with  the  rules  promulgated  by 
the  Synod  of  Doit,  those  members  of  the  con- 
gregation who  renounced  allegiance  to  the 
classls  thereby  abandoned  tbelr  rights  as 
members.  The  circumstances  In  Day  r; 
Bolton  differed  from  those  now  present  In 
two  Important  respects.  There  the  congrega- 
tion divided  on  the  question  of  withdrawal 
from  the  Reformed  Dutch  Church,  and  this 
court  held  that  tnder  the  rules  of  that 
church  the  same  congregation  could  be  con- 
structed by  the  classls  out  of  the  members 
who  bad  opposed  the  separation.  But  here 
every  member  of  the  congregation,  either  ex- 
pressly by  his  vote  or  Impliedy  by  his  ab- 
sence after  due  notice,  assented  to  the  with- 
drawal, so  that  no  loyal  elements  existed  for 
reconstruction,  and  the  collection  of  indi- 
viduals gathered  by  the  classls  was  of  neces- 
sity a  new  assemblage.  In  the  second  place, 
whatever  ground  there  was  In  the  tenets  of 
tiie  Reformed  Dutch  Church  for  denying  the 
right  of  a  congregation  to  dissolve  Its  con- 
nection with  classis  and  synod  must  be  ladc- 
Ing  in  the  tenets  of  the  True  Reformed  Dutch 
Cburdi;  for  its  whole  ecclesiastical  estab- 
lishment Is  founded  on  the  assertion  of  awA 
a  right.  So  far  as  appears  before  us,  there 
Is  no  congregation  in  the  church  which  has 
not  reached  Its  place  there  through  with- 
drawal from  some  other  denomination.  Al- 
though these  congregations  adopt  the  words 
of  the  Synod  of  Dort  as  a  statement  of  their 
theory  of  church  government,  yet  they  must 
be  deemed  to  understand  those  words  in  the 
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sense  indicated  by  the  fundamental  history  of 
their  organization.  As  applied  to  the  Be- 
formed  Dutch  Church,  thia  court  said  those 
words  denied  the  right  of  congregational 
secession;  as  applied  to  the  True  Reformed 
Dutch  Church,  we  are  constrained  to  say 
that,  as  they  contain  no  explicit  declaration 
on  the  subject,  thep  must  be  regarded  as  per- 
mitting that  right.  That  the  Faramua  con- 
gregation, when  by  unanimous  vote  it  sepa- 
rated from  classis  and  synod,  did  not  ipso 
facto  lose  its  congregational  or  corporate 
character,  is  a  proposition  supported  by  the 
decisions  in  Doremus  y.  The  Dutch  Reformed 
Church,  8  N.  J.  Bq.  332,  and  Society  v. 
PtUing,  24  N.  J.  Law,  653;  and  if,  as  we 
think,  It  thereby  exercised  its  right  of  se- 
cession, it  became  an  Independent  congre- 
gation. The  authority  of  classis  and  synod 
over  it  being  thus  terminated,  the  subsequent 
attanpts  of  dassis  to  reconstruct  that  con- 
gregation, or  to  transfer  its  franchises  to  a 
new  congregation,  were  futile.  According  to 
its  own  ecclesiastical  law,  the  congregation 
had  ceased  to  be  subordinate  to  the  classis, 
and  hence  the  classis  was  not,  in  the  words 
of  our  statute,  "the  superior  church  Jo- 
dicatnre  to  which  the  congregation  was  sub- 
ordinate." Consequently  the  classis  had  nei- 
ther eocleslastical  nor  civil  authority  to  re- 
move the  officers  of  the  eongregatlon  and  in- 
vest another  body  with  power  to  choose  their 
■accesBonk 

It  is  further  urged  that  the  question  before 
OS  was  decided  by  this  court  adversely  to  the 
defendaqts  in  True  Reformed  Dutch  Church 
v..  Iserman,  64  N.  J.  Iaw,  506^  45  AU.  771. 
That  decision  was  rendered  on  an  incidental 
motion  in  an  action  of  ejectm^it  between 
other  parties,  which  Anally  resulted  in  a 
Judgment  for  the  defendaifts;  consequently 
It  cannot  be  deemed  res  Judicata.  Moreover, 
It  concerned  a  question  6t  fact  only,  and  a 
perusal  of  the  <^inlon  there  published  shows 
that  the  drcomstances  now  disclosed  were 
very  Inadequately  presented  to  the  court 
The  history  of  the  Church  w^di  affirms,  and 
the  rules  of  the  dinrch  which  do  not  deny, 
the  rl^t  of  a  congregation  to  withdraw  from 
a  denomination  and  stand  independent  of  it 
without  loss  of  ecclesiastical  or  civil  func- 
tion, the  unanimity  of  the  congregational  vote 
by  which  such  withdrawal  was  etTected,  and 
the  lack  of  real  congregational  character  'in 
the  few  individuals  who  ex  post  facto  ex- 
pressed dissent  from  that  vote,  seem  not  at 
all  to  have  been  brought  to  tbe  attention  of 
the  court  when  that  decision  was  rendered. 
But  these  are  the  leading  facts,  which  must 
guide  our  judgment 

In  view  of  all  the  drcnmstancee,  we  think 
the  defendants  should  not  be  vexed  with  fur- 
ther avoidable  litigation,  and  that  substan- 
tial justice  will  be  promoted  by  withholding 
from  the  relators  the  privilege  of  filing  an 
Information  against  the  defendants. 

The  rule  to  show  cause  is  discharged,  with 
costs. 


(IT  N.  J.  E.  424) 

In  i«  ARNOT. 

(Oonrt  of  Chanrery  of  New  Jersey.    Jane  18, 
1904.) 

TBUBTB—EXECCTOSS— ERECTION    OF    BUH-DINOS 
— BTATDTB— CONSTBUCTIOH. 

1.  Under  Act  April  9,  1897  (Laws  1897,  p. 
190),  empowering  executois  and  trustees  holding 
land  and  real  estate  in  trust  to  improve  the 
same  and  erect  buildings  thereon,  expressly  ap- 
plying only  where  lands  are  held  in  trust  for 
any  person  or  persons  for  life  or  the  happening 
of  some  event  an  executrix  is  not  entitled  to 
use  trust  funds  belonging  to  the  estate  to  erect 
buildines  on  real  estate  sabject  by  the  terms  of 
the  will  to  a  legal  life  estate,  with  remainder 
to  the  children  of  the  life  tenants,  though  the 
life  estate  was  subject  to  charges  for  the  ben- 
efit of  the  remaindermen. 

2.  Nor  is  she  entitled  to  use  trust  funds  be- 
longing to  the  estate  to  erect  buildings  on  real 
estate  acquired  by  her,  as  executrix,  with  funds 
of  the  estate. 

3.  Under  Act  April  9,  1897  (Laws  1897,  p. 
190),  providing  uiat  executors  and  trustees 
holding  land  in  trust  under  a  will  shall  have 
power  to  improve  it  and  erect  buildings  there- 
on when  it  shall  be  made  to  appear  that  the 
land  devised  is  occupied  in  whole  or  in  part  by 
buildings  that  are  insecure,  dilapidated,  or  in 
need  of  repairs,  or  that  the  land  is  occupied  by 
buildings  that  are  incapable  of  producing  an 
income  proportionate  to  the  value  of  the  land, 
and  that  it  would  be  to  the  advantage  of  the 
persons  for  whose  benefit  the  lands  are  held  that 
additions,  repairs,  and  improvements  be  made, 
or  that  new  buildings  be  erected,  or  both,  an 
executrix  Is  not  authorized  to  erect  new  build- 
ings in  the  place  of  buildings  formerly  standing 
en  the  land,  which  burned  to  their  foundations 

In  the  matter  of  the  petition  of  Ida  Amot, 
executrix  of  the  estate  of  Benjamin  Hilton, 
deceased,  for  leave  to  use  trust  moneys  to 
erect  buildings.    Petition  denied. 

Edward  F.  Merry,  for  petitioner. 

STEVENSON,.  V.  a  This  petition  Is  pre- 
sented  to  the  court  under  the  act  of  April  9, 
1897,  enUUed  "An  act  empowering  executors 
and  trustees  holding  land  and  real  estate  In 
trust,  to  improve  the  same  and  erect  build- 
ings thereon."  Laws  1897.  p.  190.  It  Is 
quite  plain  that  the  petition  does  not  present 
a  case  within  the  terms  of  the  statute,  and 
therefore  no  order  for  proofs  Will  be  made 
thereon. 

1.  The  act  la  made  by  its  terms  expressly 
to  apply  only  where  lands  are  held  "In  trust 
for  any  person  or  persons  for  life  or  until 
the  happening  of  some  event"  There  Is  no 
such  trust  under  the  will  set  forth  in  the  pe- 
tition. The  testator  devised  part  of  the  lands 
in  question  to  his  daughter  Ida,  the  present 
petitioner,  "for  and  during  the  term  of  her 
natural  life,  with  full  power  and  authority  to 
rent  the  same  and  after  paying  all  taxes.  In- 
surance and  costs  of  all  necessary  repairs,  to 
use  the  balance  of  the  rents  derived  there- 
from for  her  sole  use  and  benefit."  The  wiU 
then  devises  the  land  at  the  death  of  Ida 
"to  her  children  then  living,  share  and  share 
alike."  A  similar  devise  of  another  part  of 
the  lands  in  question  is  made  to  a  son  of 
the  testator,  with  similar  remai^dei  to  hla 


Digitized  by 


Google 


Pfc) 


PGKBLS  ▼.  STUABT. 


567 


ciilldreD.  In  eacb  case  there  Is  a  legal  de- 
vise of  a  life  estate.  Tbe  life  tenant  may 
iw  charged  wltb  eonie  duties  toward  tbe  re- 
maindermen in  excess  of  those  which  are 
borne  by  life  tenants  as  incidents  to  or  bur- 
dens npon  tbelr  estate.  If  so,  the  life  ten- 
ant, to  a  greater  extent  than  In  the  ordinary 
case,  may  be  deemed  a  trustee  or  quasi  trus- 
tee for  remaindermen.  2  Perry  on  Trusts,  i 
KM.  Such  a  tnist  or  quasi  trust,  however, 
is  entirely  beyond  the  purview  of  this  stat- 
ute. Tbe  land  In  this  case  is  held  by  the 
devisees  for  life  for  their  own  benefit,  al- 
though their  estates  may  be  subjected  to 
charges  for  the  benefit  of  the  remaindermen. 
The  statute  has  In  view  the  obtaining  of  an 
adequate  Income  from  real  estate  for  tbe  ben- 
eficiaries who  are  entitled  to  receive  the  in- 
come' under  the  terms  of  a  trrist  The  stat- 
ute does  not  provide  for  the  discharge  of  ol>- 
ligations  which  stand  as  Incumbrances  upon 
tbe  income  of  the  real  estate  whldi  a  life 
tenant  is  collecting  for  his  own  use.  The 
mere  holder  of  a  charge  or  incumbrance  npon 
the  life  tenant's  income  may  not  have  any 
interest  whatever  In  Increasing  tliat  Income. 
The  remaining  paroel,  which  tbe  petitioner 
alleges  she  has  recently  acquired  "as  execu- 
trix of  Benjamin  Hilton,"  is  also  beyond  the 
scope  of  the  statute.  The  will  vests  the 
residuary  estate  in  the  petitioner,  as  ex- 
ecutrix. In  trust,  to  pay  the  Income  in  a  pre- 
scribed manner  during  the  lives  of  the  tes- 
tator's two  children.  If  ttie  petitioner  used 
the  funds  which  she  holds  in  trust  for  the 
purchase  of  this  tract  of  land,  which  she  says 
she  has  acquired,  such  land  may  be  charged 
with  a  trust  for  the  benefit  of  the  trust  es- 
tate, but  this  Is  not  tbe  sort  of  trust  which 
tbe  statute  deals  with.  The  case  is  substan- 
tially the  same  as  if  this  executrix  had  ac- 
golied  tbe  land  by  purchase  thereof  at  a 
sberlirs  sale  held  In  a  suit  for  the  foreclo- 
sure of  a  mortgage  which  she  held  as  a  part 
of  her  trsst  estate.  In  all  such  cases  the 
executrix  may  at  any  time  sell  the  lands  so 
acquired,  and  hold  the  proceeds  as  a  part 
of  her  trust  The  object  of  the  statute  Ui 
to  reach  cases  where  the  trust  requires  that 
the  land  shall  continue  to  be  held  by  the  trus- 
tee, while  the  beneficiary  of  the  income  is 
suffering  a  loss  from  an  Inadequate  rental 
value. 

2.  The  words  of  the  statute  cannot,  in  my 
Judgment,  be  possibly  extended  so  as  to  in- 
clude the  erection  of  a  building  upon  land 
which  is  entirely  nnoecnpled.  The  petition 
shows  tliat  the  bnlldings  which  formerly 
stood  upon  tile  Isnd  were  burned  to  their 
foundations.  To  erect  new  bnlldings  even 
upon  these  Old  foundations,  if  it  <:ould  be 
proved  that  the  foundations,  in  whole  or 
in  part,  can  be  utiMsed  again,  cannot  be 
deemed  either  additions,  repairs^  or  Improve- 
ments to  existing  buildings,  or  the  erection 
of  new  buildingB  In  place  of  existing  build- 
ings. In  a  former  case  under  this  statute, 
which  went  from  this  eonrt  to  the  Court  <rf 


Brrors  and  Appeals— In  re  Bliller  (1001) 
67  N.  J.  IJki.  764,  68  Atl.  383— tbe  land  de- 
scribed in  the  petition  was  occupied  in  part 
by  a  number  of  existing  buildings;  and  one 
question  raised,  bat  not  decided,  was  wheth- 
er in  such  case  the  statute  conferred  the 
power  to  order  the  erection  of  a  new  build- 
ing In  place  of  one  which  bad  been  destroy- 
ed by  fire.  While  the  particular  piece  of 
ground  on  which  the  new  building  was  pro- 
posed to  be  placed  so  as  to  cover  the  same 
was  unoccupied,  the  tract  as  a  whole  was 
occupied  by  varions  buildings.  In  this  pres- 
ent case  the  petition  presents  tracts  of  land 
from  which  the  buildings  have  been  entirely 
removed  by  fire,  and  which  therefore  at 
present  are  not  "occupied  in  whole  or  in 
part,"  In  any  possible  sense  of  those  words, 
by  a  building  or  bnlldings  of  any  kind  what- 
ever. It  may  be  true  that  there  is  no  good 
reason  why  this  statutory  relief  should  be 
afforded  where  the  life  tenant  Is  losing  his 
income  because  of  the  dilapidation  of  a 
building,  while  the  same  relief  is  not  afford- 
ed to  a  life  tenant  whose  income  is  diminish- 
ed or  destroyed  by  the  destraction  of  a  build- 
ing by  fire.  This,  however,  Is  a  matter  for 
the  Legislature  to  deal  with. 


(1MPS.BI) 
ECKELS  V.  STUART. 

(gapreme  Court  of  Pennsylvania.     Hay  98, 

1904) 

PAsrmoif  —  ouTBivnnoH   ov  piocxKoa  aw 

SALS— MASTKBS'  BKFOBTB— OORIUOT 
— BBSUBUIBSIOR. 

1.  Two  masters  .In  partition  were  appointed, 
and  after  a  sale  of  the  property  made  separate 
reports  as  to  the  proper  distribution  of  the 
fund,  differing  as  to  the  facts  and  the  law  as 
between  the  litlsating  parties.  The  trial  eeott 
devoted  most  of  its  (pinion  to  a  crIticiBm  of 
one  of  the  reports,  and  made  a  qoalified  con- 
firmation of  the  other,  but  It  made  no  clear  Bnd- 
ing  of  its  own  as  to  the  essential  facts  of  the 
case.  BaU,  that  the  decree  would  be  revsiaed, 
with  directions  to  laad  tbe  case  to  a  new  master 
for  a  specific  report  on  the  facts  and  the  re- 
spective claims  on  tbe  fund. 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

BiU  by  J.  W.  Eckels  against  Mary  U  B. 
Stuart  for  partition.  From  the  decree  the 
Harrisbnrg  Trust  Company  appeals.  Revers- 
ed. 

Argued  before  MITCHELL,  G.  J^  and 
DEAN,  BROWN,  MESTREZAT.  and 
THOMPSON.  JJ. 

W.  F.  Sa<Uer,  for  appellant  B.  M.  Blddle, 
Jr.,  for  appellee. 

PER  CURIAM.  This  case  is  unfortunate- 
ly not  in  condition  to  enable  the  court  to 
decide  It  intelligently.  Two  masters  in  par>- 
titlon  were  appointed,  and  after  a  sale  of 
the  property  made  separate  reports  as  to  the 
proper  distribution  of  the  fund,  differing  not 
Mtly  as  to  the  facts  and  the  law  as  between 
the  litigating  parties,  bat  also  aa  to  moro 
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personal  tnatters.  The  learned  court  below 
devoted  most  of  its  opinion  to  a  criticism  of 
one  of  tbe  reports,  and  tben  made  a  qualified 
confirmation  of  the  other,  with  some  excep- 
tions, but  it  made  no  clear  finding  of  its 
own  as  to  the  essential  facts  on  which  the 
cardinal  question  of  the  discbarge  of  the 
mortgage  by  the  sale  must  finally  turn.  Tbe 
consequence  Is  that  we  are  presented  with 
dlTerse  views  of  such  facts,  and  with  no 
clear  standard  by  which  to  decide  between 
them.  The  decree  is  therefore  reversed,  with 
directions  to  send  tbe  case  to  a  new  master 
for  a  C:peciflc  r^Ktrt  on  the  facts  and  the 
respective  claims  on  the  fund.  Cost  of  this 
appeal  to  abide  the  final  adjudication. 


(»»  Pa.  las) 

EBBRLY  V.  KOLLBR, 

(Supreme  Court  of  Pennsylvania.     May  23, 

1904.) 

EXECUTOBS  AND  ADHINISTBATOBS— SALE  OF  DE- 
CEDENT'S SEAL  ESTATE— DIKECTIONS 

IN  wnx. 
1.  In  the  absence  of  any  necessity  to  sell  tes- 
tator's  real  estate,  the  executors  could  not  malse 
title  under  a  will  declaring,  "I  hereby  authorize 
my  executors  to  sell  all,  or  any  part  of  my 
estate,  real  or  pei-sonal,  not  herein  specifically 
bequeathed  or  devised,  either  at  public  or  pri- 
vate sale,  and  to  execute  and  deliver  good  and 
sufficient  deeds  for  all  real  estate  sold,  for  the 
purpose  of  executing  this  will." 

Appeal  from  Court  of  Common  Pleas, 
Cumberland  County. 

Action  by  Ira  S.  Bberly,  surviving  executor 
of  Ij.  F.  Eberly,  deceased,  against  J.  H.  Kel- 
ler. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Alhrmed. 

Case  stated  to  determine  power  of  executor 
to  make  title  to. real  estate.  From  the  case 
stated  It  appeared  that  tbe  real  estate  In 
question  formerly  belonged  to  h.  F.  Bberly, 
who  died  on  April  12,  1895,  testate,  leaving 
to  survive  blm  four  sons.  Testator,  In  his 
will,  directed.  Inter  alia,  as  follows:  "I  here- 
by authorize  and  empower  my  executors  to 
sell  all,  or  any  of  my  estate,  real  or  personal, 
dot  herein  specifically  bequeathed  or  devised, 
either  at  public  or  private  sale,  and  to  exe- 
cute and  deliver  good  and  sufficient  deeds 
for  all  real  estate  sold,  for  the  purpose  of  exe- 
<*utlng  this  will."  The  case  stated  set  forth 
that  the  plaintiff,  as  surviving  executor,  "In 
order  to  discharge  the  duties  of  the  trust 
devolving  upon  him,"  advertised  and  sold  the 
property  to  defendant;  but  that  defendant 
had  refused  to  accept  the  deed,  alleging  that 
the  plaintiff  had  no  power  to  make  title. 

Tbe  following  is  the  opinion  of  Biddle,  P. 
J.,  In  tbe  court  below: 

.  "In  an  amicable  action  and  case  stated 
between  the  present  plaintiff  and  Weir  B. 
Eberly,  entered  to  No.  205,  May  term,  1903, 
tbe  questions  here  raised  were  determined  ad- 
versely to  tbe  plaintiff.  It  is  true  that  it  was 
expressly  stipulated  in  that  action  that  the 
proposed  sale  was  'for  the  purpose  of  dis- 


tribution only,  and  not  for  the  payment  of 
debts* ;  but  such  likewise  Is  the  evident  ob- 
ject here,  and  we  find  no  allegation  to  the 
contrary.  The  said  object  can  be  properly  ac- 
complished In  a  proceeding  In  partition, 
wherein  difference  in  Interest  and  claims  for 
advancements  may  be  readily  adjusted.  See 
Reld  V.  Clendenning,  193  Pa.  406,  44  Atl.  BOO. 
The  win  in  this  way  does  not  work  a  con- 
version. And  now,  March  3,  1904,  In  accord- 
ance with  the  foregoing,  and  with  our  opin- 
ion filed  on  April  20,  1903,  in  Bberly,  Surviv- 
ing Executor,  v.  Eberly,  No.  205,  May  term, 
1903,  It  Is  ordered  that  Judgment  be  entered 
In  favor  of  the  defendant." 

Argued  before  MITCHELL,  O.  X,  and 
DEAN.  BROWN,  MESTRBZAT,  and 
THOMPSON,  J  J. 

H.  H.  Mercer,  for  appellant  W.  F.  Sadler, 
for  appellee. 

PER  CURIAM.  This  Judgment  la  affirmed 
on  the  opinion  of  the  court  below. 


(MM  Pa.  3M) 
RADET  ▼.  McCURDY  et  al. 
(Supreme  Court  of  Pennsylvania.     May  23, 
1904.) 

IiANDLORD  AND  TENANT— TBADE  FIXTCBEft— BE- 
UOVAL  BT  TENANI^EXTENSION  Or  LEASE. 

1.  Trade  fixtures  attached  to  leased  property 
by  the  tenant  may  be  removed  by  him  at  the  ex- 
piration of  bis  lease,  and  no  intention  to  aban- 
don them  to  his  lessor  can  be  imputed  to  him. 
unless,  after  his  term  expires,  he  leaves  the 
fixtures  on  the  premises. 

2.  Where  a  tenant  secured  a  new  lease  in  the 
nature  of  an  extension  of  the  old  lease,  and 
the  new  lease  contained  no  reservation  of  the 
right  to  remove  trflde  fixtures  attadied  to  the 
land  by  the  tenant,  ho  may  keep  the  fixtures  on 
the  premises  without  giving  the  landlord  the 
right  to  restrain  their  removal  at  or  before  the 
expiration  of  the  second  lease. 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Bill  by  John  H.  Radey  against  James  Mc- 
Curdy  and  another  for  an  Injunction.  From 
a  decree  for  plalntUt,  defendants  appeal. 
Reversed. 

Argued  before  MITCHELL,  0.  J.,  and 
DEAN,  BROWN,  THOMPSON,  and  MES- 
TRBZAT, JJ. 

M.  Hampton  Todd  and  Daniel  C.  Donogbue, 
for  appellant  William  McLean,  Jr..  tor  ap- 
pellees. 

BROWN,  J.  This  was  a  bill  by  a  landlord 
to  restrain  his  tenants  from  removing  trade 
flxtiu-es  from  the  demised  premises.  A  pre- 
liminary Injunction  was  awarded,  but  snabse- 
quently  dissolved.  Before  final  bearing  ail 
the  articles  were  removed  by  the  tenants,  and 
the  court's  decree  was  that  they  pay  their 
landlord  $5,400,  the  value  of  the  articles  re- 
moved, together  with  tbe  costs  of  suit 

On  September  17,  1892.  the  appellee  leased 
the  premises  described  in  the  bill  to  John 
0.  McCurdy  and  James  McOurdy,  trading  as 
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McCurdy  Broa,  for  the  term  of  10  years  from 
October  1,  1892.  The  court  found  that  the 
articles  enumerated  in  the  bill  were  trade 
fixtures,  and  belonged  to  the  lessees  under 
the  lease  of  September  17,  1892.  The  legal 
conclusion  of  the  learned  Judge  that  the  ten- 
ants had  the  right  to  remove  them  during  the 
term  of  their  lease  was,  therefore,  manifestly 
correct;  and  under  the  facts  found  the  land- 
lord could  have  raised  no  question  if  they 
had  been  removed  at  any  time  prior  to  Oc- 
tober 1,  1802.  Before  the  expiration  of  the 
leaae^  the  tenants,  as  required  by  it,  gave 
three  months'  notice  to  the  landlord  of  their 
intention  to  terminate  it  In  1899  John  C. 
McCurdy,  as  found  by  the  court  below,  "sold 
his  Interest  In  the  stock  of  goods,  wares,  and 
merchandise,  together  with  the  machinery 
and  fixtures,  contained  in  the  building  at  the 
northwest  corner  of  Front  street  and  Sus- 
quehanna avenue,  to  James  McCurdy."  On 
July  11,  1902,  a  new  lease  was  executed 
by  the  appellee  to  the  said  James  McCurdy 
and  Samuel  McCurdy,  another  brother,  trad- 
ing under  the  same  firm  name  of  McCurdy 
Bros.,  and  James  and  Samuel  became  the 
lessees  under  the  agreement  of  that  date, 
which  defines  the  lease  to  be  an  "extended 
and  renewed"  lease  of  September  17,  1892, 
at  a  reduced  rental.  The  appellants  removed 
aU  the  fixtures  before  October  1,  1903,  the 
date  of  the  expiration  of  the  extended  and  re- 
newed lease. 

Under  the  foregoing  facts  the  court  below 
made  the  decree  mentioned  for  the  reason 
that  even  if  the  lease  of  July  11,  1902,  is  to 
be  treated  as  a  renewal  of  the  lease  of  1892 
between  the  same  parties,  the  appellants  had 
no  right  to  remove  the  fixtures  after  the  ex- 
piration of  the  first  lease,  in  the  absence  of 
a  clause  in  the  second  one  reserving  the 
right  to  do  so  at  Its  expiration.  Hiough  the 
leasees  under  the  first  lease  had  an  nnques- 
tloned  light  to  remove  the  fixtures  at  any 
time  before  October  1,  1902,  and,  tf  they  had 
done  so,  could  immediately  after  that  date 
have  reinstalled  them  in  the  premises  with 
the  same  unquestioned  right  to  remove  them 
at  any  time  bef<H%  October  1,  1903,  the  view 
of  the  learned  court  below  is  that  they  be- 
came the  property  of  the  landlord,  because 
they  were  not  removed  and  reinstalled;  and 
there  is  no  clause  In  the  "extended  and  re- 
newed" lease  reserving  the  right  of  the  ten- 
ants to  remove  them  before  it  expired. 
Though  this  has  been  declared  to  be  the  law 
by  some  courts,  and  the  learned  Judge  had 
authority  outside  of  this  state  to  sustain  him, 
we  cannot  subscribe  to  such  a  doctrine  as 
tiMeing  either  in  harmony  with  reason  or  cou- 
sistent  with  fair  dealing  between  man  and 
ipan.  When  a  tenant  attaches  to  the  land 
fixtures  necessary  for  blm  In  the  conduct  of 
bis  business,  the  presumption  is  that  at  the 
expiration  of  his  lease  he  will  remove  them; 
and  it  Is  his  right  to  do  so.  They  are  not 
put  in  for  the  benefit  of  the  landlord;  and 
until   the  tenant,   after   bis   term   expires. 


leaves  them  on  the  premises  In  jwhicb  he  no 
longer  has  any  interest,  no  intention  can  be 
Imputed  to  him  to  abandon  them  to  his  les- 
sor. Hill  V.  Sewald,  (SB  Pa.  271,  91  Am.  Dec. 
200;  Watts  v.  Lehman,  107  Pa.  106.  There 
is  a  distinct  finding  that  McCurdy  Bros.,  the 
lessees  imder  the  lease  of  1892,  never  intend- 
ed to  abandon  their  trade  fixtures.  One  of 
the  brothers,  owning  and  having  them  in  bis 
possession,  on  July  11,  1902,  entered  with  an- 
other brother  into  the  "extended  and  re- 
newed" lease.  The  possession  of  the  prem- 
ises and  the  fixtures  remained  unbroken  from 
1892  to  1908  in  at  least  one  of  the  present 
appellants;  and  yet,  because  he  did  not  on 
the  last  day  of  Septraiber,  1902,  remove  them, 
and  put  them  back  on  the  following  day, 
when  the  "extended  and  renewed"  lease  be- 
gan, and  the  lessees  under  It  failed  to  form- 
ally reserve  the  right  to  remove  them  at  the 
expiration  of  the  "extended  and  renewed" 
term,  an  intention  is  to  be  imputed  of  an 
abandonment  of  them  to  the  landlord.  Aban- 
donment to  him  being  a  question  of  inten- 
tion, it  cannot  be  that  under  the  undisputed 
facts  In  this  case  the  appellants  ever  intend- 
ed to  or  did  abandon  their  trade  fixtures.  To 
have -removed  them  one  day  and  put  them 
back  the  next  would  have  been  a  vain  and 
useless  thing,  which  the  law  requires  of  no 
one;  and  it  offends  reason  to  say  that  the 
landlord  bad  a  right  to  regard  his  tenants' 
property  as  abandoned  to  him  because  one 
of  them,  who  was  to  continue  as  such  for' 
another  year,  needing  the  same  fixtures  in, 
his  unchanged  business  into  which  he  had 
taken  another  person,  had  not  when  the  lease 
was  extended  and  renewed,  Inserted  a  clause' 
giving  the  tenants  the  right  to  remove  the 
fixtures  at  the  end  of  the  extended  term. 

It  will  profit  nothing  to  review  the  very 
many  cases  brought  to  bur  attention  by  the 
learned  counsel  for  the  appellee  to  support 
the  decree  of  the  court  below.  It  is  sufficient 
to  say  that  none  of  our  own  do  so.  They 
are  rather  in  accord  with  the  view  which 
we  entertain  that  the  plaintiff's  bill'  Should 
have  been  dismissed.  "That  a  tenant  who' 
erects  fixtures  for  the  benefit  of  his  trade  or 
business  may  remove  them  from  the  demised' 
premises  is  an  established  doctrine  of  the 
law,  but  with  this  qualification:  that  the 
removal  be  made  during  the  term.  After 
the  term  they  become  inseparable  from  the 
freehold,  and  can  neither  be  removed  by 
the  tenant  nor  recovered  by  him.  as  personal 
chattels  by  an  action  of  trover,  or  for  goods 
sold  and  delivered.  White  v.  Amdt  1  Whart 
81,  and  the  cases  cited  in  the  argument 
If  a  tenant  remain  in  possession  after  the  ex- 
piration of  bis  term,  and  perform  all  the  con- 
ditions of  the  lease,  It  amounts  to  a  renewal 
of  the  lease  from  year  to  year;  and  I  take 
It  he  would  be  entitled  to  remove  fixtures 
during  the  year."  Davis  v.  Moss,  38  Pa. 
346.  "It  is.  a  well-settled  rule  of  law,  that 
a  tenant  for  years  who  erects  fixtures  for. 
the  benefit  of  his  trade  or  business,  may,  at 


Digitized  by 


Google 


560 


68  ATLANTIO  BEPOBTBIL 


CP«. 


any  time  during  <lie  tenn,  remoT«  them  from 
the  demised  premises;  but  cannot  after  tbe 
expiration  thereof,  unless  be  mnain  In  pos-, 
session  and  hold  over,  so  as  to  create  an  im- 
plied renewal  of  the  lease."  Darrab  v.  Baird, 
101  Pa.  265.  In  tbe  late  case  of  Donnelly  t. 
Frick,  207  Pa.  587,  57  AU.  60,  we  said:  "The 
presumption  of  tbe  law,  being  in  favor  of 
trade,  is  that  a  tenant  does  not  intend  to 
make  bis  trade  fixtures  part  of  tbe  realtT* 
for  tbe  permanent  benefit  of  his  landlord, 
but  will  remove  them  before  the  end  of  his 
torm;  and  it  is  only  when  he  leaves  without 
removing  them  during  the  term  that  an  in- 
tention of  making  a  gift  of  them  to  the 
landlord  is  to  be  imputed  to  him.  Hill  v. 
Sewald,  53  Pa.  271,  81  Am.  Dec.  208;  Watts 
V.  Lehman,  107  Pa.  106.  If,  during  tbe  term, 
no  intention  can  be  imputed  to  tbe  tenant 
to  make  a  gift  to  bis  landlord  of  fixtures, 
which  be  bad  attached  to  tbe  land  for  tbe 
use  of  bis  business,  and  be  has  a  right  to 
remove  them  during  tbe  tenancy,  the  same 
rule  ought  to  and  does  apply  when  by  permis- 
sion of  the  landlord,  even  without  a  formal 
renewal  or  extension  of  the  lease,  be  contin- 
ues to  remain  on  tbe  premises  for  a  definite 
or  indefinite  term.  During  sucb  period  in 
tbe  absence  of  any  agreement  to  tbe  con- 
trary, his  intention  as  to  his  fixtures  remains 
unchanged,  and  bis  right  to  remove  them  is 
unaffected  by  bis  holding  over."  Of  great 
weight  is  the  following  from  the  learned 
Judge  Cooley  in  Kerr  v.  Kingsbury,  39  Mich. 
150,  33  Am.  Rep.  362:  "Tbe  right  of  a  tenant 
to  remove  tbe  erections  made  by  him  in  fur- 
therance of  the  purpose  for  which  the  prem- 
ises were  leased  is  conceded.  The  princi- 
ple which  permits  it  is  one  of  public  policy, 
and  has  its  foundation  in  tbe  Interest  which 
society  has  that  every  person  shall  be  ea- 
couraged  to  make  tbe  most  beneficial  use 
of  bis  property  tbe  circumstances  will  ad- 
mit of.  On  tbe  other  baud,  the  requirement 
that  the  tenant  shall  remove  dm:lng  bis  term 
whatever  he  proposes  to  claim  a  right  to  re- 
move at  all,  is  based  upon  a  corresponding 
rule  of  public  policy  for  the  protection  of  the 
landlord,  and  which  is  that  tbe  tenant  shall 
not  be  suffered,  after  be  has  surrendered  the 
premises,  to  enter  upon  the  possession  of  the 
landlord  or  of  a  succeeding  tenant  to  remove 
fixtures  which  be  might  and  ought  to  have 
taken  away  before.  A  regard  for  the  suc- 
ceeding interests  is  tbe  only  substantial  rea- 
son for  tbe  rule  which  requires  the  tenant  to 
remove  his  fixtures  during  the  term.  Indeed, 
tbe  law  does  not  in  strictness  require  of  him 
that  be  shall  remove  them  during  the  term, 
but  only  before  be  surrenders  possession,  and 
during  tbe  time  that  he  has  a  right  to  re- 
gard himself  as  occupying  In  the  character 
of  tenant  Penton  v.  Robart,  2  East,  88; 
Wectoh  V.  Woodcock,  7  M.  &  W.  14.  But 
whjf  the  right  should  be  lost  when  the  tenant 
instead  of  surrendering  possession  takes  a 
renewal  of  his  lease  Is  not  very  apparent. 
There  is  certainly  no  reason  of  public  policy 


to  sustain  suA  a  aoctrtn&  On  ISu  oentxary, 
tbe  reasons  which  saved  to  the  tenant  his 
right  to  the  fixtures  in  the  first  place  are 
equally  influential  to  save  to  him  on  a  renewal 
what  was  unquestionably  bis  before;  What 
could  possibly  be  more  absurd  than  a  rule 
of  law  wblcb  should,  in  effect,  say  to  the 
tenant  who  is  about  to  obtain  a  renewal: 
'If  you  will  be  at  tbe  expense  and  trouble 
and  incur  the  loss  of  removing  your  erections 
during  the  term,  and  of  afterwards  bringing 
them  back  again,  they  Aall  be  yours;  other- 
wise, you  will  be  deemed  to  abandon  them  to 
your  landlord.' " 

The  decree  of  tbe  court  below  is  reversed, 
and  plainttfTs  bill  dismissed,  at  his  costs, 
which  include  those  on  this  appeaL 


HIGHLANDS  v.  PHILADELPHIA  *  R.  B. 
CO. 

(Supreme  Court  of  Pennsylvania.    Hay  23, 
1904.) 

EQUrTABLE  DETEnSES  —  ACTION  AT  LAW  —  AP- 

PEAIi— BEVIEW— BErOBIfATION   OT  BEI.KA8K 

-H9UTFICIEN0T  OF  ETIDKHCE. 

1.  An  equitable  defense  may  be  interposed  in 
a  common-law  action,  under  the  mixed  system 
of  jurisprudence  which  prevails  in  Pennsylvania. 

2.  Where  an  equitable  defense  is  interiMmed 
In  a  common-law  action,  and  when  the  proof 
is  submitted  the  judge  refuses  to  send  the  case 
to  the  jury,  or,  having  submitted  it  to  the  jury, 
which  returns  a  verdict  in  accord  with  the 
proof,  sets  It  aside,  the  action  of  the  court 
may  be  reviewed,  and  the  right  of  the  party  to 
equitable  relief  may  be  enforced  on  appeal. 

3.  In  on  action  to  reform  a  written  instru- 
ment on  the  ground  of  fraud,  accident,  or  mis- 
take, there  must  be  evidence  that  is  not  only 
credible,  but  that  is  of  audi  weight  as  to  make 
out  the  facts  alleged  beymid  a  reasonable  doubt. 

4.  In  8Ln  action  against  a  railroad  to  recover 
for  loss  of  property  by  fire,  evidence  considered, 
and  held  to  justify  the  chancellor  in  reforming 
a  release  set  up  by  defendant  ift  bar  of  the  ac- 
tion. 

Mitchell,  O.  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Cnm- 
berland  County. 

Action  by  Edward  Btlgblands  against  tbe 
Philadelphia  &  Reading  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  HITOHBLL,  O.  J.,  and 
DEAN,  BROWN,  MB8TBEZAT,  and 
THOMPSON,  JJ. 

F.  E.  Beltzboover  and  B.  M.  Biddle.  Jr., 
for  appellant.  Conrad  Hambleton  and  John 
W.  Wetzel,  for  appellee. 

MESTREZAT,  J.  Edward  Highlands,  tbe 
plaintiff,  owned  and  occupied  ft  farm  near 
Leesburg,  in  Cumberland  county.  The  de- 
fendant ■  company's  road  runs  through  the 
farm,  and  on  tbe  afternoon  of  .January  30, 
1800,  tbe  plaintiff's  barn  and  all  Its  contents, 
with  some  other  property  on  the  farm,  were 
destroyed  by  fire  caused  by  sparks  emitted 
from  the  company's  locomotirea.    The  value 
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of  the  property  de8troj«d  waa  ^,S7&60.  a 
part  of  whicb  waa  Insured  for  tbe  Bom  of  |2,- 
100  la  tbe  GnrnMrland  Valley  Farmers'  Uu- 
tnal  Fire  Inaurance  Oompany,  and  tbe  resi- 
due, of  tbe  value  of  $1^78^  waa  not  In- 
sured. Tbe  plaintiff  gave  Immediate  notice 
of  hie  loaa  to  the  defendant  company,  and  In 
two  or  three  daya  thereafter  Its  agent,  Mr. 
BoBworth,  called  to  see  bim.  Bosworth  was 
Informed  of  tbe  valve  of  the  property  deatroy- 
ed,  and  of  the  amount  of  the  Insurance.  He 
said  to  the  plaintiff  tbat  bia  company  would 
not  pay  for  the  property  tbat  was  insured, 
but  would  likely  settle  for  tbe  uninsured 
property.  On  February  12,  1900,  Mr.  Bos- 
worth again  went  to  see  the  plaintiff  in  ref- 
erence to  his  loss.  He  foimd  him  at  Lees- 
burg,  and  they,  with  Beuben  Karper,  whose 
property  had  been  destroyed  by  the  same  fire, 
drove  to  tbe  plaintiff's  home.  After  some  dl»- 
cnssloo  of  the  loss,  and  tbe  liability  for  It, 
Bosworth  paid  the  plaintiff  $1,100,  in  con- 
Bideratitm  of  which  the  latter  aigned  a  release 
releasing-  tbe  defendant  company  from  all 
claims  for  damages,  loss,  or  Injury  "sustalo- 
ed  by  me  la  consequence  of  the  fire  alleged 
to  have  been  caused  by  sparlcs  from  locomo- 
tive on  my  property  near  Leesburg,  Pennsyl- 
vania, on  January  30,  1800."  Tbe  release 
Btipulated  tbat  tlie  payment  of  the  money 
was  not  to  be  oonstmed  as  an  admission  of 
liability  tn  consequence  of  tbe  accident 

Tbe  plaintiff  brought  an  action  In  the  eom- 
moa  pleas  of  Cumberland  county  against  the 
Oomberland  Valley  Farmers'  Mutual  Fire  In- 
surance Oompany  to  recover  the  amount  of 
his  policy.  Tlte  defendant  set  np  as  a  de- 
fense the  release  given  the  railroad  oompany ; 
alleging  that  It  deprived  the  defendant  com- 
pany of  tbe  Tlgbt  of  subrogation  against  tbe 
railroad  company,  to  which  it  was  entitled 
under  the  terms  of  the  policy.  Tbe  plaintiff 
claimed  that  he  had  been  fraudulently  In- 
duced to  execute  the  release,  and  undertoolc 
to  r^orm  It  by  showing  by  parol  testimony 
tbat  it  was  to  be  limited  to  the  uninsured 
property  destroyed  by  the  fire.  The  trial 
court,  however,  held  that,  as  between  the  par- 
ties to  that  suit,  tbe  testimony  was  not  ad- 
missible to  Impeach  the  release,  and  this 
court  sustained  the  ruling.  203  Pa.  184,  62 
Atl.  172. 

On  June  14,  1902,  the  present  action  was 
brought  to  recover  from  the  def aidant  92,100, 
tbe  value  of  the  insured  property  which  the 
plaintiff  alleges  was  destroyed  by  tbe  negli- 
gence of  tbe  defendant  oompany,  and  for 
which  he  "bas  never  been  In  any  manner 
compensated  or  paid  either  by  tbe  said  In- 
surance company  or  by  the  defendant  com- 
pany." On  the  trial  of  tbe  cause  tbe  defend- 
ant denied  that  the  fire  which  destroyed  tbe 
property  was  caused  by  its  negligence,  and, 
as  a  further  deffensci  set  up  the  release  of 
February  12,  1900.  Tbe  plaintiff  denied  tbe 
vali^Uty  ef  tbe  release  so  far  as  it  purported 
to  include  or  affect  tbe  property,  the  loss 
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of  whlcta  is  sued  for  in  this  action,  and  al- 
leged that  it  was  lutended  to  be  a  discharge 
of  the  d^endant  from  liability  oidy  for  tbe 
loss  on  tbe  uninsured  property  destroyed  by 
tbe  fire.  He  averred  that  the  release,  in  its 
present  form,  was  procured  from  bIm  by 
foaud  by  the  agent  of  the  defendant;  that, 
when  be  executed  It,  he  was  unable  to  read, 
and  that  the  ccmipany's  agent,  in  reading  it  to 
bIm,  "Interpolated  Into  It  certain  words  that 
were  not  there,  to  the  effect  that  tbe  payment 
was  only  to  cover  and  be  in  satisfaction  of  tbe 
loss  sustained  on  the  property  tbat  was  not 
InsuKed."  The  trial  court,  after  diarging  the 
Jury  that  the  testimony  to  change  a  written 
Instrument  must  be  clear,  precise,  and  Indu- 
bitable, submitted  for  tbefar  consideration  two 
questions:  "First,  whether  or  not  tbe  defend- 
ant was  negligent  in  causing  this  Are ;  and, 
secondly,  whether  or  not  the  obtaining  of  a 
release  by  fraud  has  beoi  established  by  evi- 
dence of  the  character  I  have  spoken  of." 
The  verdict  of  the  Jury  was  for  tbe  plaintiff 
for  tbe  amount  of  his  claim,  and  was  taken 
subject  to  two  reserved  questions:  "First, 
whether  tbe  evidence  offered  by  the  plaintiff 
to  avoid  his  release  of  the  12tb  of  February, 
1900,  on  the  ground  of  fraud,  is  indubitable ; 
and,  secondly,  whether  there  Is  any  evidence 
In  tbe  case  which  entitles  the  plaintiff  to  re- 
cover." Subsequently  tbe  court  entered  Judg- 
ment fbr  tbe  defoidant  non  obstante  vere- 
dicto, holding  that  "the  evidence  is  not  of 
such  a  convincing  nature  tbat  a  court  would 
be  Justified  In  accepting  It  as  sufficient  to  al- 
ter the  terms  of  the  release.  Consequently 
It  Is  OUT  duty  to  so  pronounce,  notwithstand- 
ing the  verdict''  The  right  of  tbe  plaintiff 
to  maintain  this  action  while  retaining  tbe 
$1,100  which  he  received  from  tbe  defendant 
was  determined  by  tbe  court  on  tbe  trial  of 
the  cause  in  faver  of  tiie  plaintiff,  who  is 
the  appellant  here,  and  need  not  be  ccmslder- 
ed  at  determined  on  tbls  appeal. 

Before  the  plaintlfl  can  recover  in  this  ac- 
tion, be  Is  comi>elled  to  reform  the  release 
o^  February  12,  1900,  so  tliat  Its  terms  will 
be  confined  to  tbe  property  wbldi  Is  not  In- 
cluded tn  the  insurance  policy.  On  tlie  face 
of  It,  the  instrument  releases  tbe  defendant 
company  from  liability  for  tbe  destruction 
of  any  and  all  of  the  plalntUFs  property  caus- 
ed by  tbe  fire  of  January  80, 190a  If,  there- 
fore, tbe  release  correctly  represents  the  con- 
tract entered  into  by  tbe  parties  at  the  time 
it  was  executed.  It  Is  a  complete  defease  to 
this  action.  Tbe  plaintiff,  however,  clalmi 
tbat  it  does  not  contain  the  agreement  of  the 
parties,  and  alleges  that  in  so  far  as  it  re- 
lates to  tbe  insured  property.  It  was  obtained 
from  blm  by  the  fraud  of  tbe  defendant's 
agent  He  therefore  seeks  to  reform  the  In- 
strument so  tbat  it  will  apply  to  and  cover 
only  tbe  uninsured  property.  To  accomplish 
this  purpose,  he  invokes  the  equity  powers  of 
tbe  court  Under  our  mixed  system  of  juris, 
prudence,  it  is  permitted  in  a  common-law  ac- 
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tioa  to  Interpose  ait  equitable  defense,  wtalcb, 
however,  to  be  successful,  must  be  supported 
by  proof  of  a  character  and  degree  that  will 
satisfy  the  conscience  of  a  chancellor.  If  he 
has  failed  to  sustain  his  allegation  of  fraud 
by  proof  that  would  warrant  a  chancellor  In 
reforming  the  release  In  an  equitable  pro- 
ceeding Instituted  for  the  purpose,  bis  attack 
on  the  Instrument  must  fail  here,  and  will  not 
avail  him  as  a  defense  to  this  action.  The 
duty  of  the  trial  judge  and  of  this  court  in 
such  cases  is  stated  by  Sterrett,  J.,  In  Row- 
and  V.  Finney,  96  Pa.  192,  as  follows:  "Un- 
der our  peculiar  system  of  administering 
equitable  principles  in  common-law  actions, 
the  judge  presiding  at  the  trial  performs  the 
functions  of  a  chancellor;  and,  if  his  con- 
science is  not  moved  to  grant  the  equitable 
relief  sought,  it  Is  his  duty  to  interpose,  ei- 
ther by  withdrawing  the  case  from  the  jury, 
or  by  refusing  to  receive  or  enter  judgment 
on  a  verdict  that  is  contrary  to  equity  and 
good  conscience.  Aa  a  judge,  he  ought  not 
to  permit  a  Jury  to  do  what  he,  as  a  chan- 
cellor, would  not  sanction.  When  the  requi- 
site kind  or  degree  of  proof  is  wanting,  the 
better  practice  is  for  the  court  to  give  the 
jury  binding  instructions,  and  thus  withdraw 
the  case  from  their  consideration.  A  duty 
somewhat  similar  devolves  on  this  court 
when  cases  grounded  on  equitable  principles 
are  brought  here  on  writs  of  error.  If,  upon 
a  review  of  the  testimony,  we  are  satisfied 
that  the  evidence  was  insufficient,  and  that 
the  case  should  not  have  been  submitted  to 
the  jury,  or  that  the  instructions  of  the  court 
below  were  Inadequate,  we  should  reverse." 
On  the  other  band,  where  the  character  and 
measure  of  proof  are  sufficient  to  satisfy  the 
conscience  of  the  trial  judge,  were  he  sitting 
as  a  diancellor,  the  party  is  entitled  to  the 
equitable  relief  he  seeks,  the  case  should  be 
submitted,  with  proper  instructions,  to  the 
jury,  and  a  verdict  in  accordance  with  the 
proof  should  be  sustained.  If,  when  such 
proof  is  submitted,  the  judge  refuses  to  send 
the  case  to  the  jury,  or,  having  submitted  it 
to  the  jury,  and  the  verdict  is  in  accord 
with  the  proof,  but  Is  set  aside,  the  action  of 
the  court  may  be  reviewed,  and  the  right  of 
the  party  to  equitable  relief  may  be  enforced 
on  appeal. 

The  degree  or  measure  of  proof  required 
to  reform  a  written  instrument  on  the  ground 
of  fraud,  accident,  or  mistake,  has  been  the 
subject  of  frequent  consideration  by  this 
court.  In  Boyertown  National  Bank  t.  Hart- 
man,  147  Pa.  568,  23  Atl.  842,  30  Am.  St  Rep. 
750,  Sterrett,  J.,  quoting  from  Hart  v.  Car- 
poll,  85  Pa.  508,  states  the  rule  thus:  "The 
standard  of  proof  in  such  cases  [suits  to  re- 
form written  instruments]  is  'clear,  precise, 
and  indubitable.'  What  is  meant  by  'indu- 
bitable proof,'  in  connection  with  such  cases, 
is  evidence  that  is  not  only  found  to  be  cred- 
ible, but  of  such  weight  and  directness  as  to 
make  out  the  facts  alleged  beyond  a  reasona- 
ble doubt.    In  the  very  nature  of  things,  that 


conclusive  and  absolute  proof  wtii<^  results 
from  the  production  of  record  evidence,  or 
rests  on  the  solution  of  a  mathematical  prob- 
lem, can  never  be  the  effect  of  the  verbal  tes- 
timony of  witnesses.  The  language  of  the 
authorities  must  be  considered  in  its  relation 
to  the  subjects  and  instrumentalities  to  which 
it  is  applied."  Again,  in  Honesdale  Glass  Co. 
v.  Storms,  125  Pa.  268,  17  Atl.  347,  it  is  said 
that  "in  all  this  class  of  cases  the  evidence 
must  be  clear,  precise,  and  indubitable — ^not 
indubitable  in  the  sense  that  there  must  be 
no  opposing  testimony,  but  In  the  sense  that 
It  must  carry  a  clear  conviction  of  ita  truth." 

In  his  charge  to  the  Jury  the  trial  Judge 
stated  the  degree  of  proof  required  to  reform 
a  written  instrument  as  follows:  "It  [the 
evidence]  must  be,  in  the  language  of  the 
law,  clear,  precise,  and  indubitable — not  In- 
dubitable in  the  sense  that  there  must  be  no 
oppoalug  testimony,  but  in  the  sense  that  it 
must  carry  a  clear  conviction  of  its  truth  to 
the  minds  of  the  Jury.  What  is  meant  by 
the  term  'indubitable'  is  that  the  evidence  to 
sustain  a  claim  such  as  that  of  the  plain- 
tiff in  this  case  must  not  only  be  found  to  be 
credible,  but  it  must  be  of  such  weight  and 
directness  as  to  carry  a  clear  conviction  of 
its  truth  to  the  minds  of  the  Jury."  This  Is 
substantially  the  language  used  In  our  deci- 
sions to  define  the  degree  of  proof  required 
to  reform  a  written  Instrument  procured  by 
fraud.  The  jury,  by  its  verdict,  finds  that 
the  plaintiff  produced  such  proof  on  the  trial 
of  the  cause.  The  court,  as  appears  by  the 
form  in  which  he  states  the  reserved  ques- 
tion, concedes  that  the  proof  of  the  alleged 
fraud  was  clear  and  precise,  but  denies  that 
It  was  indubitable,  and  for  this  reason  de- 
clined to  enter  judgment  on  the  verdict  In 
favor  of  the  plaintiff.  The  correctness  of  this 
ruling  is  the  question  for  determination  on 
this  appeal. 

Applying  to  the  testimony  In  this  case  the 
rule  as  to  the  measure  of  proof  in  cases  of 
this  character,  we  are  of  opinion  that  the 
learned  trial  Judge  erred  in  directing  Judg- 
ment to  be  entered  for  the  defendant  His 
action  in  directing  the  entry  of  the  Judgment 
was,  as  appears  by  bis  opinion,  manifestly 
controlled  in  a  large  measure  by  the  fallore 
of  the  plaintiff  and  his  wife  to  make  an  ex- 
planation satisfactory  to  him  of  alleged  In- 
consistencies in  their  testimony  given  oo  the 
two  trials  relative  to  the  frauduloit  repre- 
sentations by  which  the  plaintiff  was  induced 
to  sign  the  release.  While  different  language 
was  used  by  them  In  testifying  on  the  two 
trials  as  to  the  alleged  firaudolent  conduct  of 
the  defendant's  agent  yet  we  think  its  mean- 
ing is  substantially  the  same  In  each  case. 
It  is  not  denied  by  the  defendant  company 
that  the  plaintiff's  properly  was  destroyed  by 
the  Ore  which  originated  from  sparks  emit- 
ted from  the  company's  locomotive,  nor  that 
the  value  of  the  property  thus  destroyed  was 
$3,378.50.  It  was  found  by  the  jury,  as  we 
have  seen,  that  the  fire  waa  the  result  of  the 
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defendant's  negligence,  and  this  finding  was 
snatained  by  the  trial  court  It  further  ap- 
pears that  at  the  time  of  the  ftre  the  property 
destroyed  was  insured  in  the  sum  of  $2,100, 
and  the  uninsured  property  was  of  the  value 
<a  $1,278.00.  The  controlling  question  in  the 
case,  therefore,  as  suggested  above,  is  the 
validity  of  the  release,  so  far  as  it  aflTects  the 
Insured  property.  The  jury  denied  its  validi- 
ty, but  the  court  held  that  the  evidence  to  re- 
form it  was  not  Indubitable,  and  hence  sus- 
tained it.  Highlands  testified  in  detail  as  to 
all  the  negotiations  between  himself  and  the 
insurance  company  and  the  railroad  company 
from  tiie  time  the  property  was  destroyed 
until  after  the  release  was  procured  from 
htm.  His  testimony  is  direct  and  positive. 
He  says  that  at  the  first  interview,  sh<Ht]y 
after  the  fire,  he  told  Bpsworth  the  amount 
of  tlie  Insurance,  and  that  Bosworth  said 
that  hlB  company  would  likely  settle  for  "the 
$1,278.50  worth  of  uninsured  property."  Bos- 
worth went  again  on  February  12,  1900,  to 
see  the  plaintiff  in  regard  to  the  matter. 
He  met  Highlands  and  Reuben  Karper  at 
Leesbnrg,  and  the  three  drove  to  the  plain- 
tUTs  home.  On  the  way,  Bosworth  inquired 
if  the  insurance  company  had  done  anything 
for  the  plaintiff,  and,  receiving  e  negative  re- 
ply, said  that  'the  railroad  company  would 
not  pay  the  whole  loss,  but  had  sent  him 
there  to  pay  for  the  uninsured  property.  At 
the  bouse  the  plaintiff  says  he  agreed  with 
Bosworth  to  accept  $1,100,  "provided  he  did 
not  ask  me  to  sign  a  release  that  would  re- 
lieve the  Insurance  company  from  paying  me 
nay  money."  Bosworth  then  said  to  High- 
lands that  the  railroad  company  did  not  in- 
tend to  pay  for  anything  that  was  insured. 
"The  $1AOO  we  are  paying  you,  and  the  re- 
lease we  want  you  to  sign,  is  only  a  payment 
under  the  release  for  the  goods  that  was 
burnt  that  was  not  insured,  and  cannot  re- 
lieve the  insurance  company."  A  release 
was  produced,  but  the  plaintiff's  eyes  were 
so  badly  injured  by  the  fire  that  he  could 
not  read  it  He  requested  Bosworth  to  read 
It,  but  was  Informed  by  the  latter  that  "it 
was  not  necessary;  that  it  was  only  a  pay- 
ment under  the  release  for  the  goods  that 
was  burnt  that  was  not  Insured."  The  plain- 
tiff, however,  declined  to  sign  the  paper  un- 
til It  was  read,  and  thereupon  Bosworth 
agreed  to  read  it  "He  then,"  as  the  plain- 
tiff testifies^  "read  part  of  that  release,  and 
brung  in  this  statement  that  the  payment 
of  $1,100  I  am  making  you  and  the  release 
la  only  a  payment  under  the  release  for  the 
goods  that  was  burnt  that  was  not  insured.' " 
Highlands  then  left  the  house  a  few  mo- 
ments to  reflect  on  the  advisability  of  signing 
the  release,  and  when  he  returned  his  wife 
Informed  him  that  Bosworth,  during  his  ab- 
sence said  to  her  "that  he  has  told  you  over 
and  over  that  the  payment  he  is  making  you 
and  the  release  he  wants  you  to  sign  are  only 
a  payment  and  a  release  for  the  goods  that 
were  burnt  and  were  not  Insured,  and  has 


nothing  to  do  with  the  insurance."  iVfter 
being  assured  that  the  release  covered  only 
the  uninsured  property,  and  it  being  so  pro- 
vided In  the  instrument  read  to  him.  High- 
lands signed  the  paper.  He  testifled  that  he 
would  not  have  done  so,  had  It  not  contained 
the  restrictive  clause. 

Blrs.  Highlands'  testimony  Is  equally  dis- 
tinct and  positive  as  to  what  occurred  at  the 
bouse  when  the  release  was  signed.  She 
fully  corroborates  her  husband  as  to  every 
material  matter  that  took  place  on  that  occa- 
sion between  Bosworth  and  the  plaintiff. 
Reuben  Karper  corroborates  Highlands  as  to 
the  conversation  which  took  place  between 
the  two  men  as  they  were  driving  from  Lees- 
burg  to  the  plaintiff's  home.  He  further  tes- 
tifies that  while  they  were  in  the  house  Bos- 
worth said  to  Highlands:  "'This  release  that 
yon  are  to  sign,  and  the  money  that  I  pay 
yon,'  he  said,  'has  nothing  to  do  with  the  in- 
siirance  nor  the  Insurance  company.  It  is 
merely  to  cover  outside  of  what  was  not  in- 
sured.' "  John  Stamy,  since  deceased,  also 
had  property  destroyed  by  the  fire  of  Janu- 
ary 30,  1000.  After  Mr.  Bosworth  bad  pro- 
cured the  release  from  Highlands,  the  latter 
took  him  to  see  Stamy,  whose  loss  he  adjust- 
ed. Mrs.  Stamy  testifies  that  Bosworth  then 
said  that  he  bad  paid  Highlands  for  that  part 
of  his  property  destroyed  by  the  fire  that 
was  not  Insured. 

This,  In  part,  to  the  direct  testimony  of- 
fered by  the  plaintiff  to  reform  the  release. 
It  Is  met  on  the  part  of  the  defendant  com- 
pany by  the  Instrument  Itself,  by  the  testi- 
mony of  Mr.'  Bosworth,  and  by  tbe  alleged 
contradictory  statements  of  Highlands  and 
his  wife  in  their  testimony  on  the  two  trials. 
Bosworth  says  that  at  the  time  when  they 
adjusted  the  plaintifrs  loss  at  the  latter's 
home,  on  February  12, 1900,  he  told  the  plain- 
tiff that  If  he  were  willing  to  sign  a  release 
releasing  the  railroad  company  for  the  fire, 
he  would  pay  him  $1,100,  and  that  after 
some  talk  about  the  matter  they  settled.  He 
testified  that  on  this  occasion  he  read  to 
Highlands  the  release  word  for  word  as  it  Is 
written,  and  denies  that  In  readiug  it  he  in- 
terpolated anything  in  it  that  was  not  con- 
tained in  the  instrument  Itself.  Aside  from 
his  positive  declaration  that  be  read  tbe  re- 
lease in  the  language  in  which  It  was  wrlt- 
t«),  we  think  Mr.  Bosworth's  testimony  cor- 
roborates the  evidence  on  the  part  of  the 
plaintiff  as  to  what  occurred  prior  to  and 
at  the  time  the  release  was  executed.  In 
fact  with  the  one  exception,  there  is  very 
little  difference  between  his  testimony  and 
that  of  the  plaintiff  and  bis  witnesses  as  to 
the  details  of  the  occurrences,  leading  up  to 
the  execution  of  tbe  release.  They  substan- 
tially agree  as  to  what  took  place  at  both 
Interviews,  save  the  denial  of  Bosworth  that 
he  misread  the  release  to  the  plaintiff  when 
It  was  signed. 

We  do  not  regard  tbe  testimony  of  the  fbnr 
officers  of  the  fire  Insurance  company  called 
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as  witnesses  on  the  part  of  tbe  defendant 
company  as  tending  to  sustain  tbe  contention 
tbat  Boswortb  read  the  release  correctly  to 
the  plaintiff.  On  tbe  contrary,  tbe  testimony 
seems  to  Indicate  that  the  Insurance  officials 
anticipated  that  tbe  defendant's  agent  would 
OTerreach  the  plaintiff  just  as  tbe  plaintiff 
alleges  be  did.  George  H.  Stewart,  one  of 
tbe  witnesses,  testifies  tbat  he  saw  Hls^- 
lands  prior  to  bis  settlement  with  the  rail- 
road company,  gave  him  tbe  form  of  a  re> 
celpt  to  be  signed  and  delivered  to  tbe  com- 
pany,  and  admonished  bim  to  be  careful  to 
do  nothing  tbat  might  Invalidate  his  Insur- 
ance, "by  signing  some  papers  such  as  rail- 
road companies  usually  bave."  The  sub- 
stance of  the  testimony  of  tbe  three  other 
witnesses  Is  that  they  together  called  on 
Highlands,  and  that  he  said  the  railroad  com- 
pany would  not  accept  a  release  in  the  form 
given  him  by  Mr.  Stewart,  and  tbat  be  bad 
signed  tbe  release  presented  by  tbe  company ; 
tbat  "be  was  Ignorant  of  these  things" ;  and 
that,  if  he  bad  made  a  mistake,  it  was 
through  Ignorance  on  Ills  part.  We  do  not 
see  bow  such  testimony  can  aid  the  defend- 
ant. It  shows  that  it  was  not  the  intention 
of  the  plaintiff,  on  payment  of  the  one-third 
of  bis  loss,  to  give  a  release  tbat  would  pre- 
vent him  recovering  the  residue,  and  that, 
if  he  did  so,  it  was  tbraugfa  bis  Ignorance  of 
the  effect  of  tbe  release  the  defendant's  agent 
required  bim  to  sign.  We  do  not  think  tbe 
testimony  of  the  plaintiff  and  bis  wife  taken 
on  the  present  trial  Is  neoessarlly  In  conflict 
with  tbelr  testimony  on  tbe  former  trial. 
Boswortb  admits  tbat  be  read  the  release  to 
tbe  plaintiff  Just  before  it  was  executed, 
and  tbe  plaintiff's  testimony  on  tbe  former 
trial  was  that  be  signed  it  by  reason  of  the 
fraudulent  representations  then  made  to  him. 
From  this  testimony,  tbe  Jury  could  well  find 
tibat  tbe  substance  of  tbe  representations  was 
embodied  In  tbe  release,  and  tbat  tbe  de- 
fendant's agent  so  read  the  instrument  to  tbe 
plaintiff. 

We  are  of  opinion  tbat  tbe  testimony  ad- 
duced at  tbe  trial  was  ample  to  sustain  a 
chancellor  in  reforming  the  release  set  up  as 
a  defense  of  this  action.  All  the  piobablli- 
ties  arising  from  tbe  testimony  in  the  case 
are  against  the  position  of  tbe  defendant 
With  the  knowledge  that  his  loss  exceeded 
S3,800,  it  Is  incredible  that  the  plaintiff,  al- 
though illiterate,  was  willing  to  release  bis 
entire  claim  against  a  solvent  company  on 
payment  of  $1,100.  It  Is  true  that  he  expect- 
ed to  get  the  Insurance  money,  but  as  the 
testimony  conclusively  shows,  be  persistently 
insisted  on  every  occasion  when  the  matter 
was  discussed  that  his  settlement  with  tbe 
railioad  company  was  strictly  confined  to  tbe 
nnillinired  property.  There  is  no  reason  dis- 
closed by  any  testimony  in  tbe  case,  nor  can 
any  be  assigned,  why  he  should  accept  in  sat- 
isfaction of  his  claim  less  than  one-tbird  of 
bis  total  loss.  On  the  other  hand,  tbe  evi- 
dence clearly  shows  that,  in  all  of  bis  n^o- 


tiatlo&s  with  the  represoitatlvea  of  botti  the 
Insurance  company  and  the  railroad  company, 
be  distinctly  asserted  bis  intoitlon  to  collect 
the  entire  loss.  Boaworth's  own  teetlmony 
leaves  no  doubt  that  such  was  Hlghlanda'  In- 
tention. It  is  therefore  inconceivable  that 
he  would,  with  a  knowledge  of  its  contents, 
execute  the  release  in  question,  wblch  wonld 
deprive  him  of  bis  right  to  recover  two-tbltds 
of  his  loss. 

We  are  fully  convinced  that,  in  executing 
the  iiwtrument  in  question,  the  plalntlfl  did 
not  intend  to  release  tbe  defendant  from  its 
liability  fbr  bit  entire  loss,  and  tbat  tbe  re- 
lease set  np  as  a  Oetame  In  this  action  was 
procured  from  bim  without  his  knowledge 
tbat  it  included  the  property,  and  that,  as 
read  to  bim  by  tbe  defendant's  representa- 
tive. It  was  limited  to  the  uninsured  property. 
We  are  therefore  <Jbmpelled  to  reverse  the 
Judgment,  which  we  now  do,  and  direct  the 
court  below  to  enter  Judgment  on  tbe  verdict 
for  tbe  plaintiff. 

MITGBSLU  a  J.,  dlaaentii 


m  N.  J.  u  K) 
MARCUS  ▼.  ORAVBR. ' 
(Supreme  Court  of  New  Jersey.     Jnly  9, 
1904.) 

AFFBAX— CEBTIOBABI. 

1.  The  method  of  appeal  from  a  district  court 
provided  for  by  the  act  approved  April  8,  1902 
(P.  L.  1902,  p.  565).  ia  concurrent  with  a  re- 
view by  this  court  up<«  certiorari  upon  tbe  mat- 
ters made  appealable  by  said  act  within  tbe  10 
days  limited  In  the  act  within  whldi  an  ap- 
peal may  be  taken. 

2.  Appeal  from  a  district  ooart  within  the 
time  limited  by  the  act  of  April  3,  1002  (P.  £•. 
1902,  p.  665),  la  a  matter  of  right  under  that 
statute.  Review  by  certiorari  m  a  matter  of 
grace,  resting  in  the  discretion  of  the  court  or 
Justice  allowing  the  writ 

8.  Where  the  facts  certified  show  a  mistrial, 
a  new  trial  will  be  ordered. 
(Syllabus  by  the  Court) 

Certiorari  to  District  Court  of  Atlantic 
City. 

Action  by  Herman  D.  Marcus  against  John 
A.  Graver.  Judgment  for  plaintiff,  and  de- 
fendant brings  certiorari.    Reversed. 

Argued  November  term,  1903,  before  PIT- 
NEY and  FORT,  JJ. 

William  H.  Clevenger,  tor  pUUntlff.  John 
O.  Reed,  tor  defendant 

FORT,  J.  Tbe  writ  tn  this  case  brings  up 
a  Judgment  entered  in  the  Atlantic  City  dis- 
trict court  Tbe  defendant  contends  tbat  cer- 
tiorari will  not  He  to  a  district  court  since  tbe 
passage  of  the  act  entitled  "An  act  to  provide 
for  and  regulate  appeals  from  any  district 
court  in  any  city  of  the  state  to  tbe  Soprone 
Court,"  approved  April  8,  1902  (P.  L.  1002,  pi 
665).  In  Johnson  v.  Booge,  56  Atl.  238,  this 
court  held  tbat  tbe  act  providing  for  aiH?eala 
did  not  apply  to  forcible  entry  and  detainer 
cases,  but  only  to  sucb  cases  as  were  made 
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ai^iealabie  ander  sectloiui  SO  and  206  of  tlie 
dlstMct  coart  act  (P.  L.  1898,  p.  666).  So 
macb  ot  the  district  court  act  of  1898  as  was 
intended  to  give  jarlsdlctlon  to  the  drcnit 
courts  by  appeal  to  the  exclusion  of  the  right 
of  review  In  the  Supreme  Court  by  certiorari 
was  held  by  the  Court  of  ESrrora  and  Appeals 
to  be  unconstitutional.  Oreen  ▼.  Heritage^  04 
N.  3.  Law,  667,  46  Atl.  684.  The  act  of  1902, 
anpra>  providing  for  appeals  from  the  district 
court  to  the  Supreme  Court,  where  a  party 
Utlgant  Is  dlssatlsfled  with  the  determination 
or  dtrectioD  of  such  court  "In  point  of  law  or 
upon  the  admission  or  rejection  of  evidence" 
Is  not  In  any  way  In  derogation  of  'ttie  powers 
of  the  Supreme  Court  to  review  svcb  a  caae 
on  certiorari  in  the  respects  permitted  by  the 
m)peaL  Upon  certiorari,  In  such  cases,  only 
errors  of  law  would  be  reviewable.  Oo  cer- 
tiorari the  court  will  not  Inquire  Into  or 
weigh  the  evidence^  except  to  see  if  there  be 
evidence  to  sustain  the  conduslOBS  of  the  dis- 
trict court.  It  is  the  same  upon  appeal  un- 
der the  act  of  1902.  The  act  of  1902  does  not 
In  any  way  Inhibit  the  allowance  of  a  writ  of 
oertloruri  to  review  the  proceedings  or  a  Judg- 
ment of  a  district  court  within  the  time  fixed 
by  the  act  for  the  appeal  The  aet  of  1902 
■imply  provides  a  ^»tem  or  method  of  re- 
view by  appeal  as  a  matter  of  right,  and 
most  be  taken  to  be  an  expressiwi  of  leieisla- 
tlve  intent  to  eatablish  an  appeal  as  a  con- 
current method  of  reriew  with  certiorari 
wltliln  tJis  time  fixed  by  the  act  for  an  appeal. 
8n<di  right  of  a|q>eal  in  no  way  infringes  upon 
the  certiorari  power  of  this  court  Both 
methods  obtain — the  one  as  a  matter  of  right, 
the  other  as  a  matter  of  grace,  resting  In  the 
dlBcretion  of  the  conrt  or  Justice  allowing  the 
writ  In  this  view  the  act  of  1902  is  unob- 
jectionable. 

On  the  merits  of  the  case,  under  the  facts 
certified,  we  think  there  must  be  a  reversal, 
and  an  award  of  a  new  trial.  The  district 
court  rendered  Judgment  In  favor  of  the 
plaintiff  for  a  substantial  amount  The  state 
of  the  case  shows  that  the  plaintiff  did  not 
suataln,  by  evidence,  his  claim  to  recover  upoo 
an  express  contract  The  recovery  can,  there- 
fore, only  be  supported  upon  the  basis  of  the 
quantum  meruit  Under  the  facts  certified 
in  the  seventh  Item  of  the  certlflcate  of  the 
trial  Judge  the  plaintiff  was  entitled  to  re- 
cover something  up<Hi  a  quantum  meruit  but 
onder  the  eighth  Item  of  the  certlflcate  it  Is 
expressly  certified  that  there  was  no  evidence 
oa  which  to  base  a  definite  assessment  of 
damages.  This  would  entitle  the  plaintiff  to 
recover  6  cents  (and  no  more),  unless  his 
claim  were  shown  to  have  been  satisfied  by 
payment  or  set-off.  All  the  Items  of  payment 
certified  In  the  state  of  the  case  antedate  the 
plaintiff's  claim,  and  are  not  applicable  there- 
to^ exc^t  No.  1,  of  990,  which  is,  however,  al- 
ready credited  by  the  plaintiff  In  bis  state  of 
demand.  The  trial  Judge  found  as  a  fact 
that  the  defendant's  set-off  was  not  sustained 
t  hj  V^  proof.    Under  the  facts  found,  as  co:- 


tlfled,  and  in  view  of  the  state  of  the  evidence 
with  respect  to  matters  concerning  which  no 
finding  is  oertlfled,  there  seems  to  have  I>een 
a  complete  mistrial. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered;  costs  to  abide  the  event 


STATE  T.  DB  MAIO. 

(Supreme  Conrt  of  New  Jersey.     July  29, 

1904.) 

OKOCmUi.  LAW— AFPUCATIOn   TO   SET   A8IDK— 
COHVICTION. 

1.  Application  to  set  aside  a  conviction  bv  a 
Justice  of  the  peace  of  defendant  as  a  disoraer- 
ly  person  will  not  lie  to  the  Supreme  Court,  aft- 
er affirmances  of  the  judgment  by  it  and  the 
Court  of  Errors  and  Appeals,  on  defendant's 
affidavit  and  claim  that  the  record  which  he  took 
to  the  Court  of  Errors  and  Appeals  after  his  at- 
tention was  called  bv  the  Supreme  (3oart  to 
the  lack  of  proof  of  bias  of  the  Justice  of  tiie 
peace  was  not  a  true  record  of  what  took  place 
before  the  Justice. 

Alfred  De  Malo  was  convicted  by  a  Justice 
of  the  peace  of  disorderly  conduct  and  makes 
application  at  diambers  to  a  single  Justice 
for  a  rule  to  show  cause  vrhy  Judgment 
against  him  should  not  be  set  aside,  and  the 
conviction  adjudged  void.  AppUcatloo  de- 
nied. 

See  66  Ati.  644;  68  Atl.  178. 

Louis  H.  Miller,  for  the  appUcatton. 

8WATZB,  J.  TMs  application  has  the  dls- 
tfnetion  of  being  extremely  novel.  It  is  an 
attetnpt  to  set  aside  a  conviction  for  disor- 
derly conduct  after  the  Judgment  has  been 
affirmed  by  the  Supreme  Oonrt  and  the  Court 
of  Errors  and  Appeals.  The  mere  statement 
of  that  fact  ought  to  be  conclusive  against 
the  application,  but  counsel  have  pressed  the 
matter  with  so  much  vigor  and.  seeming  con- 
fidence that  I  have  concluded  to  file  this 
memorandum. 

■  The  defendant  was  tried  before  a  Justice 
of  the  peace.  He  challenged  the  Justice  for 
various  reasons,  which  attacked  the  indiffer- 
ence of  the  Justice  as  between  the  state  and 
the  defendant  The  record  tailed  to  disclose 
any  proof  of  bias  on  the  part  of  the  Justice. 
There  was  nothing  but  the  suggestion  of 
counsel  In  presenting  the  challenge.  In  the 
Supreme  Court  this  failure  of  proof  'was 
treated  as  conclusive  against  the  defendant 
State  V.  De  Malo,  55  Ati.  644.  The  court 
said:  "If  the  Judgment  Is  tainted  by  the 
action  of  such  a  Judge,  it  may  well  be  that 
it  ought  not  to  be  allowed  to  stand;  but 
before  it  is  set  aside,  this  court  should  be 
satisfled  by  legal  evidence  of  the  facts  show- 
ing the  existence  of  such  bias  or  prejudice. 
There  are  no  such  facts  In  these  cases.  They 
could  be  presented  to  the  court  in  testimony 
taken  upon  a  rule  granted  -for  that  purpose 
by  this  court"  I  need  not  now  decide 
whether,  if  prompt  application  had  Ipeen 
poade  to  the  Supreme  Court  the  entry  of 
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judgment  woald  bave  been  stayed  to  allow 
the  defendant  to  supply  the  defect  In  his 
proofs  indicated  by  tbe  opinion  of  Justice 
Oarretson.  The  defendant  did  not  choose 
to  take  that  course.  Instead  of  doing  so, 
he  sued  out  a  writ  of  error,  and  took  to 
the  Court  of  Errors  and  Appeals  the  same 
record  upon  which  the  Supreme  Court  had 
already  passed.  The  result  was  an  affirm- 
ance. 58  Atl.  173.  The  defendant  now  pre- 
sents an  affidavit,  and,  in  substance,  claims 
that  the  record  which  be  himself  took  to  the 
Court  of  Elrrors  after  his  attention  was 
called  to  tbe  lack  of  proofs  by  the  Supreme 
Court  is  not  a  true  record  of  what  took  place 
before  the  Justice.  He  takes  the  position  of 
presenting  an  Incomplete  record,  experiment- 
ing with  the  courts,  and,  upon  failure  of  his 
experiment,  seeks  to  review  the  same  judg- 
ment which  has  already  been  twice  affirmed. 
If  such  a  procedure  Is  sanctioned,  It  is  hard 
to  see  how  a  litigation  can  ever  be  termin- 
ated. In  Roesel  v.  Stat. ,  62  N.  J.  Law,  368, 
41  Atl.  838,  an  attempt  was  made  in  a  capi- 
tal case  to  sue  out  a  second  writ  of  error, 
with  tbe  object  of  bringing  up  an  order  made 
after  tbe  remitment  of  the  record.  Justice 
Dixon  said:  "On  Its  face,  this  writ  alleges 
to  be  erroneous,  and  requires  tbe  oyer  to 
send  to  this  court  for  correction  the  rery 
judgment  which  this  court  had  already  ad- 
judged to  be  free  from  error.  That  adjudica- 
tion is  conclusive  against  the  plaintlft,  and 
his  attempt  to  inpugn  it  by  a  second  appeal 
ta  this  court  must  fail,  and  tbe  writ  should 
be  quashed."  The  cases  cited  by  counsel 
to  the  efTect  that  at  common  law,  when  tbe 
error  complained  of  Is  In  fact,  the  judgment 
may  be  reversed  by  writ  of  error  in  the  same 
court,  and  that  the  same  end  may  now  be 
attained  by  motion,  have  no  application  here. 
If  applicable  at  all  to  a  case  like  this,  they 
indicate  an  (ippllcatlon  to  the  justice  of  the 
peace.  That  is  "the  same  court"  In  which 
the  Judgment  is  rendered.  None  of  those 
cases  or  authoritieB  suggest  such  an  applica- 
tion to  an  appellate  tribunal.  The  procedure 
pointed  out  in  Van  Vechten  v.  McGulre  (N. 
J.  Err.  &  App.)  58  Atl.  331,  has  no  applica- 
tion to  proceedings  before  a  Justice  of  the 
peace  under  the  disorderly  act,  and  none  to 
a  case  after  affirmance. 

The  application  must  be  denied. 

The  fact  that  I  have  entertained  the  ap- 
plication must  not  be  taken  as  indicating 
that  I  approve  of  the  course  of  making  the 
application  to  a  single  Justice,  and  not  to  tbe 
eourt 


(SI  N.  J.  B.  4St) 

ILLINGWORTH  et  al.  v.  BLOEMECKE  et  aL 

(C!ourt  of  Chancery  of  New  Jersey.    July  25, 

1904.) 

SFKOIFIO   FESFOaUANCB  —  ACCOT7NTINO  —  IIXB- 
OAI.  BUSINESS. 

1.  Specific  performance  or  an  acounting  will 
not  be  granted  where  it  will  serve  only  to  aid 
complainants  in  their  efforts  to  avail  themselves 


of  the  proceeds  of  Sunday  racing,  an  unlawfnl 
business,  prohibited  by  law,  and  made  punish- 
able by  fine  or  imprisonment 

Suit  by  Samuel  B.  Illingworth  and  others 
against  Henry  J.  Bloemecke  and  others.  Bill 
dismissed. 

Leber  &  Sholand,  for  complainants.  Rlkor 
&  Riker,  for  defendants. 

BEROBN,  V.  a  The  complainants  are 
some  of  the  stockholders  of  the  New  Jersey 
Bicycle  Track  Company,  and  exhibit  tbeir 
bill  for  the  purpose  of  compelling  the  Essex 
County  Amusement  Company,  Henry  J.  Bloe- 
mecke, and  Charles  B.  Bloemecke  to  account 
for  moneys  received  for  the  New  Jersey  Bi- 
cycle Track  Company  since  May  7,  1897,  and 
for  the  appointment  of  a  receiver  to  manage 
the  affairs  of  the  New  Jersey  Bicycle  Track 
Company,  with  power  to  collect  all  moneys  re- 
ceived by  tbe  Essex  County  Company  from 
rentals  paid  by  the  lessees  of  the  property  in 
tbe  possession  of  the  New  Jersey  Company 
during  the  bicycle  racing  seasons  of  the  years 
1900  and  1901.  The  testimony  shows  that  the 
Newark  Amusement  Company  were  the  lee- 
sees  of  a  considerable  tract  of  land  at  Yails- 
burg,  near  the  city  of  Newark,  held  by  it  as 
tenant  under  a  lease  for  the  term  of  five  years 
from  October  1,  1895,  with  the  right  of  a  re- 
newal for  a  like  period;  that  the  complain- 
ants, together  with  Henry  J.  and  Charles  B. 
Bloemecke,  organized  a  corporation  under  the 
laws  of  this  state  called  "New  Jersey  Bicycle 
Track  Company,"  for  the  purpose,  mainly,  of 
owning  and  controlling  bicycle  tracks,  and  the 
carrying  on  the  business  of  holding  bicycle 
racing  meets.  After  tbe  incorporation  of  this 
company  an  arrangement  was  made,  the 
terms  of  which  are  in  dispute,  between  the 
bicycle  company  and  the  amusement  com- 
pany, the  complainants  insisting  that  Henry 
J.  Bloemecke  and  his  brother,  Charles,  who 
were  the  principal  owners,  and  In  absolute 
control  of  tbe  Newark  Amusement  Company, 
had  agreed,  for  the  amusement  company,  to 
sublet  to  the  bicycle  company  a  portion  of  tbe 
land  above  mentioned.  Exactly  what  took 
place  during  the  negotiations  It  is  very  diffi- 
cult to  determine,  owing  to  tbe  great  conflict 
in  the  testimony.  It  is  certain,  however,  that 
while  there  was  no  written  lease  it  was  un- 
derstood by  the  persons  Interested  that  the 
amusement  company  was  to  lease  to  the  bi- 
cycle company  a  sufficient  portion  of  its  lease- 
hold property  to  afford  the  bicycle  company 
an  opportunity  to  build  a  proper  track  for  bi- 
cycle racing,  and  that  the  term  of  such  lease 
was  to  cover  the  period  named  in  the  lease  to 
the  amusement  company.  Tbe  only  written 
evidence  was  an  agreement  by  the  amusement 
company  that  It  would  execute  a  lease  to  tbe 
bicycle  company,  the  term  to  be  for  the  period 
covered  by  its  lease,  the  rent  to  be  one  dollar 
a  year  "and  other  privileges."  This  agree- 
ment was  signed  by  Charles  B.  Bloemecke,  as 
manager  of  the  amusement  company,  and  on 
tbe  hearing  It  was  contended  that  his  position 
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as  manager  did  not  imply  the  power  to  exe- 
cute a  lease,  and  tbat,  on  the  contrary,  it  ap- 
peared tbat  he  had  no  such  power.  I  am  of 
the  opinion,  however,  tbat  bis  action  was  snf- 
fidently  ratified  to  make  it  binding.  The 
agreement  for  the  lease  was  executed  and  de- 
livered at  the  urgent  reqnest  of  some  of  the 
stockholders  of  the  bicycle  company,  and  it 
was  presnmably  under  tills  agreement  tbat 
the  officers  of  the  amusement  company  per- 
mitted the  bicycle  company  to  take  possession 
of  and  expend  about  $8,000  in  the  construc- 
tion upon  the  land  of  permanent  improve- 
ments necessary  to  carry  on  the  proposed  en- 
terprise. Henry  J.  Bloemecke  was  an  officer 
of  the  bicycle  company,  and  chargeable  with 
notice  of  the  character  of  the  agreement  un- 
der which  it  was  expending  money.  He  was 
also  an  officer  of  the  amusement  company, 
and,  knowing  of  the  agreement  made  by  bis 
brother,  it  was  bis  duty  to  warn  the  bicycle 
company  tbat  they  were  expending  their 
money  on  the  land  of  the  amusement  com- 
pany without  such  a  written  consent  as  would 
justify  their  entry  on  the  land.  The  real  con- 
troversy in  this  cause  arises  over  the  con-* 
struction  of  this  agreement,  which  is  in  the 
.following  words:  "This  is  to  certify  that  the 
Essex  Gounty  Amusement  Company,  do  bind 
themselves  to  have  a  lease  executed  to  the 
New  Jersey  Bicycle  Track  Company,  same  to 
be  drawn  by  McCarter,  Williamson,  McCar- 
ter,  for  grounds  to  be  occupied  by  them  lo- 
cated adjoining  Shooting  Park,  in  the  bor- 
ough of  Vailsburg,  New  Jersey,  term  of  lease 
to  be  same  as  held  by  them  from  G.  Kreuger 
owner,  consideration  being  one  dollar  and 
other  privileges  agreed  upon."  The  com- 
plainants claltn  that  their  company  is  entitled 
to  the  use,  every  day  in  the  week,  of  the  proi>- 
erty  leased  to  it;  while  the  defendants  Insist 
that  it  was  not  contemplated  nor  agreed  that 
the  bicycle  company  could  have  the  use  or 
possession  of  the  property  on  Sunday,  and 
that  when  the  agreement  was  made  Sunday 
racing  was  forbidden  by  the  rules  of  the 
lieague  of  American  Wheelmen,  under  whose 
auspices  alone  all  sacb  racing  was  carried 
on;  and  that  the  words  "other  privileges" 
contained  in  the  agreement  for  a  lease  were 
intended  to  mean,  among  other  things,  that 
tite  amosement  company  should  have  the 
right  to  make  such  use  as  it  chose,  on  Sun- 
day, of  the  lands  used  by  the  bicycle  company 
on  the  other  six  days- of  the  week. 

Before  fully  considering  this  question,  I 
will  take  up  and  dispose  of  certain  other 
charges  set  out  in  the  bill  of  complaint,  as 
follows:  (1)  That  a  chattel  mortgage  was 
made  by  the  bicycle  company  to  Henry  J. 
bloemecke  for  |6,492.48,  for  which  the  com- 
pany  received  no  consideration.  The  testi- 
mony very  clearly  shows  tbat  the  complain- 
ants are  mistaken,  and  that  the  money,  the 
payment  of  which  was  secured  by  this  chat- 
tel mortgage,  was  paid  out  for  the  benefit  of 
the  company.  (2)  That  in  January,  1902,  the 
officers  of  the  bicycle  company  paid  to  Henry 


J.  Bloemecke  fl,767.67  for  repairs  to  tbe 
track  and  for  interest  on  moneys  borrowed. 
Tbe  complainants  Insist  that  this  payment 
was  Improperly  made,  but  the  evidence  shows 
to  my  satisfaction  that  the  money  was  paid 
out  for  the  benefit  of  the  bicycle  company, 
and  tbat  it  was  proper  that  it  should  be  re- 
turned to  the  person  who  advanced  it  (S) 
That  tbe  officers  of  the  company  improperly 
paid  |1,000  as  a  yearly  salary  to  the  man- 
ager of  the  company.  I  cannot  find  from  the 
evidence  that  this  was  an  Improper  expense. 
It  was  shown  that  services  had  been  render- 
ed, and  it  does  not  appear  to  me  that  the  offi- 
cers of  the  company  were  exercising  their 
discretion  in  an  Improper  or  unlawful  man- 
ner when  they  made  this  payment  (4)  That 
$125  was  paid  to  counsel  in  January,  1902,  for 
services  rendered  the  company  during  the 
previous  year.  No  serious  attempt  was  made 
on  tbe  hearing  to  show  that  the  compensation 
to  coimsel  was  improper  or  excessive.  I 
therefore  find  against  the  complainants  on 
the  four  several  matters  last  mentioned. 

There  remain  to  be  considered  two  ques- 
tions, which  arise  under  the  first  branch  of 
the  case,  viz.,  should  a  specific  performance 
of  the  agreement  for  a  lease  be  decreed,  and 
are  the  complainants  entitled  to  an  account- 
ing? In  considering  the  first  proposition  we 
should  bear  in  mind  tbat  specific  perform- 
ance is  not  a  matter  of  right  but  of  sound 
judicial  discretion,  and  will  be  allowed  or 
refused,  as  the  equities  of  the  parties  in  each 
case  require.  Ten  Eyck  v.  Manning,  52  N. 
J.  Eq.  47,  27  Atl.  900.  The  agreement  per- 
formance of  which  is  here  sought  binds  the 
amusement  company  to  have  a  lease  exe- 
cuted to  the  bicycle  company  of  lands  suffi- 
ciently described  for  a  definite  term  at  a 
yearly  rent  of  $1  and  "other  privileges  agreed 
upon."  Under  this  agreement  the  bicycle 
company  entered  upon  the  possession  of  the 
land,  expended  a  large  sum  of  money  in 
building  a  racing  track,  and  has  continued 
in  possession  since  1S97  until  at  least  May, 
1902,  when  the  bill  of  complaint  was  filed  in 
this  cause.  What  the  complainants  here 
complain  of  is,  not  that  the  company  of 
which  they  are  stockholders  is  not  in  pos- 
session as  fully  and  effectively  as  if  the 
lease  provided  for  bad  been  executed,  but 
that  the  officers  of  their  company  do  not 
claim  and  exercise  the  full  benefit  of  the 
contract  which,  by  its  terms,  covers  every 
day  in  the  we^  for,  in  my  judgment,  the 
words  "other  privileges"  cannot  be  inter- 
preted to  mean  a  reservation  of  a  portion  of 
the  term  granted,  but  rather  some  rights  in 
the  nature  of  rent  Tbe  bicycle  company  en-, 
tered  under  a  written  agreement  for  a  lease 
for  a  definite  term,  for  a  specified  rent  and 
to  the  knowledgre  of  the  lessor  has  laid  out 
considerable  sums  of  money  in  improving  the 
property.  These  acts,  in  my  opinion,  con- 
stitute the  agreement  to  lease  a  valid  lease 
between  the  parties  for  tbe  term  therein 
named.    If  the  officers  of  tbe  company  will 
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not,  as  tl>«  complainants  allege,  enforce  Its 
rights  under  tbese  cbrcumatances  against  Its 
lessor,  a  decree  for  specific  performance 
would  In  no  way  tu-ge  these  delinquent  offi- 
cers to  a  more  active  performance  of  their 
duties.  It  Is  yet7  clear  from  the  testimony 
in  this  cause  tltat  wfaat  these  complainants 
seek  Is  not  the  aid  of  this  court  so  far  as 
the  secular  days  of  the  week  are  concerned, 
but  to  be  afforded  an  opportunity  "by  a  de- 
cree of  this  court  to  participate  In  the  profits 
from  Sunday  racing.  In  foct,  there  is  noth- 
ing else  In  dispute  between  these  parties. 
The  amusement  company  admits  the  right  of 
the  bicycle  company  during  six  days  of  the 
week,  but  Insists  that  according  to  the  agree- 
ment Sundays  were  reserved.  In  this  con- 
tention they  are  supported — fraudulently,  it 
is  saidt— by  the  officers  In  charge  of  the  com- 
pany in  which  these  complainants  are  stock- 
holders, and,  as  the  decree  of  this  court 
would  serve  no  pmrpose  other  than  aiding 
the  complainants  In  their  effort  to  avail 
themselves  of  the  proceeds  of  an  unlawful 
business,  namely,  Sunday  racing,  a  case  is 
not  presented  in  which  a  court  of  equity 
should  interfere.  If  the  officers  of  the  com- 
plainants' company,  tn  refusing  to  retain  for 
the  benefit  of  their  corporation  all  the  pro- 
ceeds of  the  Sunday  racing,  are  committing 
a  wrong  to  the  injury  of  these  complainants, 
they  can  be  compelled  to  account,  if  legally 
or  equitably  responsible,  to  the  complainants 
In  the  premises. 

The  remaining  question  to  be  determined 
is,  are  the  complainants  entitled  to  an  ac- 
counting? It  appears  that  when  the  agree- 
ment was  first  made  and  the  track  built  the 
rules  of  the  American  League  of  Wheelmen 
proscribed  Sunday  racing.  In  consequence  of 
which  persons  who  were  engaged  In  the  pub- 
lic exhibition  of  racing  with  bicycles  were 
not  allowed,  under  threatened  disbarment,  to 
engage  In  the  display  of  their  acquirements 
on  Sundays;  and  that  this  condition  of  af- 
fairs continued  until  some  time  In  the  year 
1899,  when  another  association  was  created, 
which  permitted  Sunday  racing;  that  pre- 
vious to  this  time  the  business  of  the  bicycle 
company  was  a  failure,  and  after  that  date, 
Sunday  racing  being  permitted,  the  business 
became  remunerative.  AIx>ut  this  time  the 
Bloemeckes,  being  in  control  of  botli  com- 
panies, demanded  from  the  bicycle  company 
on  behalf  of  the  amusement  company  a  cer- 
tain percentage  of  the  Sunday  earnings, 
claiming  that  the  rent  reserved  in  the  orig- 
inal agreement  did  not  cover  the  use  of  the 
grounds  on  Sunday.  In  this  demand  the 
persons  In  control  of  the  bicycle  company 
acquiesced,  and  on  the  bearing  it  was  ad- 
mitted that  the  sole  accounting  required  by 
the  complainants  is  of  the  money  derived 
from  Sunday  racing  which  was  paid  over  to 
the  amusement  company.  The  question  thus 
presented  is,  will  this  court  reach  out  its 
hand  and  divide  the  money  derived  from  an 
unlawful  business  between  a  party  -of  wrong- 


doers? The  answer  ;to  this  question  must  be 
In  tbe  negative.  TLe  business  out  of  wbich 
this  money  arose  Is  prohibited  by  the  law 
of  this  state,  and  the  penalty  is  a  fine,  and. 
If  the  fine  be  not  paid.  Imprisonment  On 
the  argnment  it  was  insisted  that  the  eonrt 
was  not  lielng  asked  to  enforce  the  contract, 
but  only  to  compel  a  distribution  of  the 
profits.  This  proposition  has  been  dtsxMsed 
of  against  the  contention  of  these  complain- 
ants In  Watson  v.  Murray,  23  N.  J.  Eq.  2S7, 
261.  No  court  will  lend  its  aid  to  one  who 
founds  his  cause  of  action  upon  an  Illegal 
act  Pennington  v.  Todd,  47  N.  J.  Eq.  569, 
21  Atl.  2^7,  11  L.  R.  A.  589,  24  Am.  St  Rep. 
419.  This  cause  of  action  is  based  upon  the 
transgression  of  a  positive  law  of  the  state, 
and  the  i)olicy  of  our  courts  has  been  to 
render  such  transactions  as  precarious  and 
difficult  as  possiblie.  In  the  cause  under 
consideration  no  question  of  Innocent  parties 
arises.  The  complainants  are  stockholders 
In  a  company  engaged  in  Sunday  racing  ex- 
hibitions, for  profit  The  dispute  Is  ovor  the 
distribution  of  these  profits,  the  result  of  an 
Illegal  business  carried  on  by  these  complain- 
ants through  their  officers  and  agents;  and 
an  effort  by  these  complainants  to  prevent  a 
violation  of  the  law  of  this  state  by  their 
officers  would  be  more  commendable  than 
this  attempt  to  secure  a  portion  of  the  pro- 
ceeds of  an  unlawful  business,  and  would, 
we  have  a  right  to  presume,  result  In  the 
suppression  of  the  business,  and  the  removal 
of  the  cause  of  dispute. 

I  will  advise  a  decree  dtsmlMlng  fb9  IdO 
of  complaint 


(71  N.  J.  u  ut) 
WALDRON  T.  ANGLBMAN. 

(Supreme  Court   of  New   Jersey.     Aug:  1, 
1904.) 

ODNTBACS— LAOK    OV   CAPAOrTT— mTOXZOAXZOIl 

— BETEAXIT— KNTBT. 

1.  In  order  to  establish  intoxication  as  a  de- 
fense at  law  in  cases  of  contract,  it  mu-t  ap- 
pear that  the  intoxication  of  the  person  wliose 
competency  is  challenged  was  so  far  complete 
that  he  would  be  unaUe  to  nnderstaad  tlie  na- 
ture and  effect  of  the  act  in  which  he  was  en- 
gaged and  the  business  he  was  transacting. 

2.  Under  the  early  English  practice,  a  re- 
traxit the  effect  of  which  woald  be  to  fscever 
end  the  litigation,  could  be  entered  only  by  the 
plaintiff  in  person  in  open  court  and  not  by 
attorney.  By  analogy,  under  the  present  prac- 
tice, when  the  validity  of  such  a  document  is 
cballcDged  by  the  plaintiff  from  whom  it  was 
obtained,  its  legality  both  in  form  and  execu- 
tion win  be  the  object  of  careful  judicial  acn- 
tiny. 

(Syllabus  by  the  Coort) 

Action  by  William  EL  Waldron  against 
Wlnfield  S.  Angleman.  On  rule  to  show 
cause  why  a  retraxit  should  not  be  set  aside. 
Rule  made  absolute,  and  retraxit  set  aside. 

Argued  February  term,  1904,  before  PIT- 
NET  and  HENDRICKSON,  JJ. 

Horace  Codington  and  Francis  Lefferty, 
for  plaintiff.    Wlnfield  S.  Angleman,  pro  ae. 
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HENDRIGKSON,  J.  IhlB  is  a  rale  to 
sbow  cause  wby  a  retraxit  purporting  to 
hare  been  e^ecnted  by  the  plaintiff,  and  later 
filed  vitb  the  derk,  shonld  not  be  set  aside, 
as  bavtng  been  fmpro^dently  and  unjustly 
obtained.  The  defendant  is  one  of  tbe  attor* 
neys  of  the  court,  and  the  plaintiff  a  former 
client  of  his.  The  action  is  for  the  recovery 
of  $500  collected  by  the  attorney  from  the 
Pnblic  Service  Ck>rporatlon  In  settlement  of 
a  suit  for  damages  growing  out  of  a  trolley 
accident  The  affidavits  taken  nnder  tbe  rule 
show  that  of  the  amount  collected  the  de- 
fendant paid  to  the  plaintiff  9125,  which  was 
the  one-fourth  part  thereof,  taking  a  recent; 
however,  for  tbe  whole  amonnt  of  fGOO.  The 
receipt  was  silent  as  to  how  the  balance  of 
937S  was  to  be  appropriated.  Other  facts 
developed  by  the  affidavits  are  that  the  ven- 
ne  in  the  present  case  was  laid  in  Unfoii 
connty;  tliat  It  had  been  noticed  for  trial 
at  the  October  term,  1903;  that  it  was  not 
then  tried  because  of  the  illness  of  the  pre- 
siding Justice;  that  en  December  8,  1908, 
tbe  attorney  of  plaintiff  learned  for  the  first 
time,  by  a  letter  ftvm  the  defendant,  that  oa 
the  6th  of  the  preceding  month  the  latter 
had  obtained  the  retraxit  in  question.  Not- 
withstanding the  notification,  the  attorney  of 
plaintiff  noticed  the  cause  for  January  term 
succeeding,  when,  the  retraxit  appearing  as 
part  of  the  record  sent  down,  this  role  was 
obtained  from  the  presiding  Justice.  The 
principal  ground  upon  which  the  validity  of 
the  retraxit  Is  cliallenged  is  that  it  was  ob- 
tained from  the  plaintiff  while  he  was  so 
much  intoxicated-  that  he  was  Incompetent 
to  transact  business.  Under  the  early  Bng- 
Ush  law,  voluntary  intoxication  was  held  to 
be  no  defense  against  the  enforcement  of  a 
contract,  on  tbe  ground  that  the  man  shonld 
not  be  allowed  to  stultify  himself.  Oo.  Lttt 
247a;  2  Kent,  Com.  461.  But  this  rule  was 
modified  later  so  that  In  the  case  of  Pitt  V. 
Smith,  8  Camp.  Rep.  p.  83,  Lord  Bllenboroogb 
permitted  the  question  to  be  asked  whether 
tbe  defendant  was  not  actually  In  a  state  of 
complete  Intoxication  at  the  time  he  executed 
the  agreement,  and  observed  that  "there  was 
no  agreement  between  the  parties  if  the  de- 
fendant was  Intoxicated  in  the  manner  sup- 
posed when  he  signed  the  paper.  He  had 
not  an  agreeing  mind."  Following  this  line 
of  decisions,  Justice  Drake,  speaking  for  the 
court  in  the  early  case  of  Burroughs  ▼.  Bicb- 
maa,  18  N.  J.  Law,  238,  23  Am.  Dea  717, 
affirmed  the  admission  of  a  similar  question, 
remarking  "that  sound  policy  required  the 
limitation  of  such  defense  to  a  case  where 
the  intoxication  was  brought  about  by  the 
other  party,  or  unless  it  was  so  total  as  to 
be  palpable  evidence  of  fraud  in  the  person 
ent»lng  into  a  contract  with  one  so  Intoxi- 
cated." The  learned  Justice  recognized  a 
more  liberal  rule  when  recourse  was  had  to  a 
court  of  equity.  That  rule  is,  as  declared  by 
our  courts  of  equity,  that,  in  order  to  avoid 
a  contract  for  such  cause.  It  must  be  shown 


either  that  the  intoxication  was  produced 
by  the  act  or  connivance  of  the  penon 
against  whom  the  relief  H  sought  or  that  aa 
undue  advantage  was  taken  of  his  situation. 
Wamock  v.  Campbell,  25  N.  J.  Bq.  485; 
O'Conaer  v.  Rempt,  20  N.  J.  Bq.  16&  Drunk- 
eoness  Is  frequently  characterized  by  law 
writers  as  temporary  Insanity.  And  we  thiuk 
the  rule  of  competency,  as  applied  generally 
in  cases  of  mental  aberration,  may  be  applied 
In  cases  of  intoxication.  As  stated  In  17 
Am.  &  Bng.  £nc  of  L.  (2d  Bd.)  p.  400:  "So 
far  as  legal  capacity  is  concerned,  it  is  im- 
material from  what  causes  such  a  state  of 
mind  arises-^whetber  by  the  party's  own  im- 
providence or  otherwise.  It  Is  tl^  state  and 
condition  of  the  mind  itself  that  the  law  will 
Botlee,  and  not  the  causes  that  produced  it" 
The  test  of  capacity  to  make  a  deed  has  been 
laid  down  by  this  court  as  requiring  that  the 
grantor  "shall  have  the  ability  to  nnderstand 
the  nature  and  effect  of  the  act  in  which  he 
is  engaged  and  Ute  business  be  is  transact- 
ing." Baton  T.  Baton,  ST  N.  J.  Law,  108,  18 
Am.  Rep.  716.  While  this  doctrine  is  there 
laid  down  with  reference  to  cases  of  insanity 
or  mental  imbecility,  we  think  it  may  also 
extend  to  cases  of  intoxication.  In  the  Hb- 
cydopedla,  supra,  p.  399,  the  test  of  Incapac- 
ity to  make  a  binding  contract  because  of 
Intoxication  is  stated  to  be  that  degree  of 
Intoxication  which  disqualifies  the  ndnd  to 
comprehend  the  subject  of  the  contract,  its 
nature  and  probable  consequences.  It  la 
true  that  it  is  added  as  part  of  the  para- 
graph that  it  haa  been  said  that  the  defense 
of  intoxication  is  not  favored.  We  agree 
that  such  a  defense  is  perhaps  peculiarly  11a- 
ble  to  abuse,  and  that  it  should  always  be 
subjected  to  careful  judicial  scrutiny.  But 
none  the  less  the  test  of  capacity  as  thus 
stated  in  the  text  is  in  accord  with  the  rule 
laid  down  In  Eaton  v.  Baton,  supra,  and  la 
applicable,  we  think,  to  cases  of  incompe- 
tency arising  from  intoxication. 

Other  facts  appearing  by  the  affidavits  axe 
these:  On  the  evening  of  tbe  day  in  ques- 
tion,  between  6  and  7,  the  plaintiff  was  on  his 
way  from  his  house  in  the  borough  of  North 
Plalnfleld  to  take  the  trolley  to  Dunellen, 
three  or  four  miles  away,  to  visit  his  mar- 
ried daughter,  with  whom  his  wife  was  then 
staying.  As  he  was  passing  a  building  where 
the  defendant  had  his  office,  he  was  accosted 
by  the  defendant,  and  after  some  conversa- 
tion reladve  to  the  suit  went  with  him  to  his 
office,  where  an  alleged  settlement  of  the 
suit  took  place,  the  plaintiff  receiving  a  con- 
sideration of  935  in  cash,  and  executlDg 
therefor  a  release  in  writing,  and  also  the 
retraxit.  The  parties  were  alone  at  the 
time.  The  plaintiff  was  of  dissipated  habits 
as  to  drink,  and  had  been  for  years.  This 
was  election  week,  and  he  had  been  on  a  long 
debauch.  That  afternoon  he  had  spent  with 
a  neighbor  whose  wife  was  a  half-sister  to 
his  wife.  &e  was  assisting  his  brother-in- 
law  In  some  light  work,  and  drank  heavily 
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of  bard  cider.  He  left  tbere  about  4  o'clock, 
and,  as  the  witnesses  stated,  was  quite  Intoxr 
icated  at  the  time;  was  unsteady  in  bis 
walk;  talked  as  he  generally  did  when  full, 
showing  loss  of  memory,  and  repeating  the 
same  thing  over  and  over.  They  also  tes- 
tified that  they  considered  him  incompetent 
to  transact  business.  The  brother-in-law  also 
saw  him  on  the  street  the  next  morning  at 
8,  and  described  his  condition  as  to  intoxi- 
cation as  being  about  the  same  as  it  was  the 
afternoon  before.  Between  8  and  9  o'clock 
the  evening  of  the  6tb  he  was  at  Dunellen, 
at  the  house  of  his  son-in-law.  His  condition 
then  was,  as  described  by  the  latter  and  by 
the  plaintiff's  wife,  as  pretty  full,  very 
drunk,  and  staggering  so  tliat  he  had  to  b« 
helped  down  the  stairs  and  out  of  the  bouse 
when  be  went  away.  He  asked  bis  son-in- 
law  to  go  to  8  saloon  near  by  and  get  a 
drink.  The  latter  declined,  and  the  plaintiff 
went  away  alone.  He  was  described  as  talk- 
ing much,  and  in  a  foolish  manner,  and  as 
being  incompetent  to  transact  business.  A 
boarder  at  plalntUTs  bouse  saw  the  latter 
the  evening  of  the  6th  about  5:30,  and  says 
he  was  then  quite  under  the  Influence  of  liq- 
uor, staggered  a  little  as  be  walked,  made 
an  attempt  to  eat,  but  did  not  eat  anything, 
and  left  the  house  about  a  quarter  after  6  to 
go  to  Dunellen;  that  upon  his  return  from 
there  about  11  o'clock  he  was  in  a  great  deal 
worse  condition  than  when  he  went;  that  be 
left  plaintiff  in  kitchen  when  the  witness  re- 
tired; that  he  did  not  bear  blm  go  to  bed; 
that  the  next  morning  about  half  past  6  he 
saw  plaintiff  there,  in  the  same  condition  as 
the  night  before;  that  be  then  had  10  or  12 
bottles  of  beer,  and  offered  witness  a  drink; 
that  plaintiff's  condition  was  such  on  the 
night  of  November  6th  and  the  morning  of 
the  7tb  that  witness  would  not  consider  him 
capable  of  doing  business.  An  unmarried 
daughter  testified  that  she  saw  her  father  at 
home  on  the  6th  at  5:30,  and  when  be  started 
to  go  to  Dunellen,  and  also  the  next  morn- 
ing; that  be  was  Intoxicated  at  these  times; 
that  she  thought  he  had  liquor  about  the 
house  all  day ;  and  that  he  was  a  little  worse 
.Intoxicated  on  the  morning  of  the  7tb.  The 
plaintiff  lilmself  was  a  witness,  and  was  so- 
ber at  the  time.  We  are  impressed  with  his 
fairness  as  a  witness  and  with  an  apparent 
disposition  on  his  part  to  tell  the  truth.  It 
should  be  stated  that  on  the  morning  after 
the  release  and  retraxit  were  signed,  as  the 
defendant  testified,  the  plaintiff  came  again 
to  bis  ofllce,  and  that  defendant  prepared  an 
affidavit,  setting  forth  the  terms  of  the  al- 
leged settlement,  the  signing  of  the  release 
and  retraxit,  and  stating  "that  all  these  acts 
of  his  [Waldron's]  have  been  done  without 
any  compulsion,  duress,  or  coaxing  of  any 
kind  whatever  from  any  person  whatever"; 
and  that  he  had  not  seen  the  plaintiff's  at- 
torney of  record  within  a  year  last  past 
(about);  and  that  he  never  authorized  any 
pne  else  to  see  the  said  attorney  for  him  or 


on  his  behalf;  and  that  he  greatly  regretted 
the  unauthorized  action  of  the  said  attorney 
in  bringing  the  suit.  It  further  appears  that 
during  the  writing  of  the  affidavit  a  master 
in  chancery  happened  to  come  In,  who,  as 
the  defendant  testifies,  swore  the  plaintiff 
to  the  affidavit,  and  took  his  acknowledgment 
to  the  release  and  retraxit  that  were  signed 
the  night  before.  The  plaintiff  testified  that 
during  the  week  prior  to  these  occurrences, 
and  for  a  month  previous  thereto,  be  bad 
been  drinking  whisky,  beer,  and  elder  to  ex- 
cess, and  that  during  that  period  he  had  done 
nothing  of  a  business  nature — that  is,  noth- 
ing that  he  would  call  "straight  business"; 
that  be  remembers  very  little  when  he  is 
drinking;  that  he  had  some  recollection  of 
meeting  defendant  and  being  at  his  office  on 
the  evening  In  question,  and  of  receiving 
money  and  signing  some  paper,  but  the  de- 
tails of  conversations  he  could  not  give,  nor 
could  he  remember  the  amount  he  received. 
He  also  recalled  the  fact  that  he  was  at  de- 
fendant's office  the  next  morning,  and  ob- 
served a  gentleman  come  In,  whom  be  could 
not  recognize  at  the  bearing.  He  had  no 
recollection  of  having  been  sworn  to  tbe  af- 
fidavit When  asked  what  had  been  said  to 
him  by  the  other  gentleman,  his  answer  was, 
"I  don't  think  be  spoke  to  me."  He  further 
said  he  did  not  remember  the  gentleman 
reading  to  him  a  paper  and  asking  If  he  had 
signed  it.  He  thought  the  gentleman  had 
not  done  so.  He  was  subjected  to  severe 
cross-examination,  tbe  defendant  first  read- 
ing to  him  the  statute  defining  the  crime  of 
perjury,  and  prescribing  Its  punishment;  but 
the  witness'  evidence  as  given  on  the  direct 
examination  was  not  perceptibly '  weakened. 
The  defendant  offered  himself  and  tbe  mas- 
ter who  took  the  acknowledgments,  but  call- 
ed no  other  witnesses.  Their  evidence  was 
flatly  to  the  effect  that  on  tbe  occasions  re- 
ferred to  the  plaintiff  was  sober.  The  mas- 
ter may  not  have  had  a  full  opportunity  to 
observe  the  plaintiff's  condition,  and  he  may 
not  have  known  of  his  habits  as  to  Intoxica- 
tion. But,  in  view  of  all  the  testimony,  we 
are  convinced  that  the  plaintiff  was  Intoxi- 
cated on  the  occasion  In  question,  and  accord- 
ing to  the  clear  weight  of  the  evidence  the 
defendant  must  be  held  to  have  known  it 
In  weighing  the  evidence  we  have  made  due 
allowance  for  the  fact  that  a  number  of 
plaintiff's  witnesses  were  connections  of  his, 
and  to  that  extent  were  interested  witnesses. 
But  at  the  same  time  we  must  recognize  the 
fact  that  the  defendant  Is  also  interested  as 
a  party  to  tbe  suit  and  because  his  profes- 
sional character  might  suffer  by  a  trial  of  the 
cause.  He  testified  that  bis  retention  of  75 
per  cent  of  the  amount  collected,  although 
the  suit  was  settled  without  a  trial,  was  by 
virtue  of  an  agreement  with  the  plaintiff, 
made  when  he  took  the  case,  that  he  should 
have  for  his  compensation  76  per  cent  of  the 
amount  he  should  recover.  We  must  have 
regard  In  that  matter  to  the  fact,  which  must 
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hare  been  taiown  to  the  defendant  aa  an. 
actire  practitloDer,  that  the  act  of  reserving 
or  contractlns  to  reaerre  from  the  fruits  of 
an  accident  suit  aa  compensation  so  large  a 
abare  of  the  damages  to  be  recovered  Is  liable 
to  be  regarded  by  the  conrts  with  enspiclon,' 
and  as  unconscionable  in  character.  Lynde  v. 
I^ynde,  M  N.  J.  £q.  736-749,  62  Atl.  694,  58 
Ij.  B.  A.  471,  and  cases  cited;  Scbomp  r. 
Scbenck,  40  N.  J.  Law.  196-200,  29  Am.  Bep. 
219.  See,  also,  the  opinion  of  the  chancellor 
In  Weller  ▼.  Jersey  City  H.  ft  P.  St  By.  Co. 
(decided  June,  1904)  67  All.  730.  The  case 
•hows  also  that  the  defendant  knew  that  the 
plaintiff  had  long  been  subject  to  the  habit  of 
Intoxication.  Upon  cross-examination  the  de- 
fendant was  asked:  "Q.  Isn't  It  true  that  yon 
knew  from  the  beginning  that  Mr.  Waldron 
was  a  drinldng  man?  A.  Of  course."  He 
knew  also  that  Mrs.  Waldron  had  charge  of 
his  Important  concerns.  She  first  sought  hia 
services  in  the  suit  to  recover  tlie  plaintiff's 
damages.  She  was  present  wben  the  $125 
was  paid  over,  and  took  possession  of  the 
money.  He  also  knew  she  was  the  manager 
of  the  husband's  suit  against  him.  The 
plaintiff's  attorney  also  resides  in  the  bor- 
ough of  Flainfield,  and  was  wltliln  easy 
reach  of  the  defendant  The  fact  that  the 
defendant  ignored  both  the  plaintlfTs  wife 
and  also  his  attorney  in  this  effort  to  settle 
tb«  suit  is  another  circumstance  to  be  con- 
sidered in  weighing  the  evidence  before  ns. 
Another  circumstance  to  be  considered  Is 
this:  Would  the  plaintiff,  In  his  sober  mo- 
menta, have  gone  to  the  defendant  without 
■the  advice  of  his  own  attorney  or  of  tils 
wife,  and  have  settled  the  actimx  for  a  sum 
•o  trifling— a  sum  that  would  barely  pay  the 
taxed  costs  of  the  sultT 

We  are  not  concerned  In  iliis  case  with  the 
legal  status  of  the  alleged  settlement  or  of 
the  release  supposed  to  evidence  the  same. 
Tbey  are  matters  that  may  be  considered 
vpon  a  trial  of  the  merits.  We  have  to  deal 
with  the  alleged  retraxit  The  word  itself, 
taken  from  the  Latin,  conveys  to  those  unfa- 
miliar with  that  language  no  signification  of 
Ita  object  or  aim.  It  differs  ttom  a  nonsuit  In 
that  when  once  entered  by  a  plaintiff  upon 
the  record,  the  retraxit  forever  puts  an  end 
to  the  pending  suit  as  well  as  the  cause  of 
action  involved.  It  was  by  reason  ot  its  far- 
reaching  effect  that  In  the  early  Bnglish  prac- 
tice, in  order  to  entw  a  retraxit  the  party 
himself  must  appear  in  person,  and  do  so  in 
open  court  He  could  not  do  so  by  attorney. 
2  SelL  on  Pr.  46;  8  Bl.  Com.  296;  18  Cyclop. 
of  Pr.  ft  P.  808.  By  analogy,  we  think,  un- 
der the  present  practice,  the  comrt  should 
carefully  scrutinise  the  drcumstancea  sur- 
rounding the  execution  of  such  a  document 
when  ita  validity  is  challenged,  and  see  that 
It  has  been  done  in  conformity  to  law.  And 
we  conclude,  after  a  careful  consideration  of 
all  the  evidence,  that  under  the  test  of  com- 
petency above  enunciated  the  plaintiff  was 
not  t7  reason  of  his  intoxication,  competent 


to  execute  the  retraxit  at  the  time  be  did  so, 
and  that  In  obtaining  it  undue  advantage 
was  taken  of  his  condition  at  the  time.  The 
result  Is  that  the  rule  will  be  made  absolute^ 
and  the  retraxit  set  aside,  with  costs. 


(n  N.  J.  U  U3) 
VAN  OLBVH  et  al.  v.  PASSAIC  VALLBT 
SBWEBAGB  COM'RS. 

(Supreme  Court  of  New  Jeisey.      July  28, 
1004.) 

RATnTES  —  OSHXBAI,    I.AW&— FABSAIO    VALLKT 
'    BEWEKAOS        DIBTBICT    —    COUnSSIONBRS    — 

rnNcnoHS  —  lAXATioJi-^nmroiPAi.   cobpo- 

KATIONS. 

l.The  act  of  March  27,  1902.  entiUed  "Aa 
act  to  create  a  sewerage  district  to  be  called 
the  Passaic  Valley  Sewerage  District"  (P.  L. 
1902^.  190),  Is  not  unconstitutional. 

2.  The  act  of  April  22,  1903,  entitled  "An  act 
to  relieve  from  pollution  the  rivers  and  streama 
within  the  Passaic  Valley  Sewerage  District" 
etc.  (P.  L.  1903,  p.  777),  Is  not  violative  of  par- 
agraph 11  of  section  7  of  article  4  of  the  amend- 
ed Constitution,  which  prohibits  the  passage  of 
private,  local  or  special  laws  (a)  laying  out 
opening,  altering,  and  working  roads  or  high- 
ways; (b)  vacating  any  road,  town  plot  street 
alley,  or  public  grounds;  (c)  regulating  the  in* 
temal  affairs  of  towns  and  counties,  appointing 
local  ofScera  or  commissions  to  regulate  mn- 
niclpal  affairs. 

3.  The  act  of  April  22,  1903  CP.  L.  1903,  p. 
777),  is  not  violative  of  that  clause  of  para- 
graph 11  of  section  7  of  article  4  of  the  amended 
Constitution  whid)  declares  that  "the  Legisla- 
ture shall  pass  no  special  act  conferring  cor- 
porate powers,"  etc.  This  prohibition  does  not 
relate  to  the  creation  of  political  corporationa 

4.  l^e  Passaic  Valley  sewerage  district  is  not 
established  as  a  municIpU  corporation. 

6.  The  powers  conferred  upon  the  Passaic 
Valley  sewerage  oommlssioners  are  executive 
and  administrative  in  character,  and  not  leg- 
islative. 

6.  In  providing  for  the  establishment  main- 
tenance, and  operation  of  public  works  in  or- 
der to  relieve  the  natural  streams  from  pollu- 
tion detrimental  to  the  health  of  the  neighbor- 
ing popnlation,  the  Legislature  is  not  required 
by  any  constitutional  limitation  to  delegate  the 
work  to  existing  municipalities,  nor  to  establish 
a  new  municipality  for  the  purpose,  but  may. 
act  directly  and  through  Its  own  agencies. 

7.  It  is  not  a  constitutional  right  of  the  peo- 
ple to  have  all  matters  of  local  concern  intrust- 
ed to  municipal  corporations.  Within  constitu- 
tional limits,  the  people  of  the  state,  acting 
through  the  general  Leglslatore,  may  delegate 
to  the  municipalities  such  portion  of  political 

Sower  as  they  may  deem  ej^>edient  may  with- 
old  other  powers,  and  may  withdraw  any  part 
of  that  which  has  been  delegated. 

8.  In  the  mandatory  clause  of  paragraph  11 
of  section  7  of  article  4  of  the  amended  Consti- 
tution, declaring  that  "the  Legislature  shall 
pass  general  laws  providing  for  the  cases  enu- 
merated in  this  paragraph,  and  for  all  other  cas- 
es which,  In  Its  Judgment,  may  be  provided  for 
by  general  laws,  the  latter  part  of  the  clause 
leaves  much  to  the  discretion  of  the  Legislature, 
Under  this  language,  it  would  require  at  least 
a  plain  case,  amounting  in  effect  to  an  evasion 
of  the  legislative  duty,  to  Justify  the  courts  in 
declaring  an  act  void  for  want  of  gmerality. 

9.  The  situation  of  the  territory  included  with- 
in die  Passaic  Valley  sewerage  district  in  re- 
spect to  the  featores  that  have  necessitated  the 
legislation  In  question  (P.  L.  1903,  i>.  777),  is 
wholly  exceptional.  No  parallel  to  it  existo 
elaewhsrs  in   ths  state  at  present  no*  is  II 
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reasooaUe  to  anticipate  that  soeb  •  dtaatiaii 
will  elsewhere  exist  in  the  near  fntare. 

10.  A  law  is  apecial,  in  a  constitutional  sense, 
when  by  force  of  an  inherent  limitation  it  ar- 
bitrerily  separates  some  persons,  places,  or 
diings  from  those  upon  which,  bat  for  sndi  Mp- 
aration,  it  wonld  operate. 

11.  The  rale  adopted  in  determining  the  con* 
stitational  validity  of  a  classification  of  ma- 
nlctpalities  on  the  basis  of  population — the  rale 
that  municipalities  afterwards  "growing  into 
the  class"  must  be  brought  under  the  operation 
of  the  law  in  question — has  no  applicancy  to 
the  anomalous  conditions  that  have  necessitated 
the  legislation  under  review  (P.  L.  1003,  p.  77T) ; 
it  being  not  reasonable  to  anticipate  tnat  the 
natural  streams  in  other  parts  of  the  state 
will  be  permitted  to  become  polluted  to  the  «r« 
tent  of  endangering  the  public  health.  

12.  The  act  under  review  (P.  L.  1903,  p.  T77) 
being  constitutional  in  its  main  purpose  of  es- 
tablishing and  regulating  a  sewerage  district, 
such  of  Its  provisions  as  incidentally  regulate 
the  internal  affairs  of  existing  municipalities  in 
order  to  carry  out  the  main  purpose  are  not  in* 
Talid  as  being  special  legislation,  since  the  mu- 
nicipalities thus  affected  are  thrown  into  a  class 
by  themselves,  from  the  very  necessity  of  the 
case,  and  no  distinctions  are  made  between 
these  several  municipalities,  except  such  as  are 
germane  to  the  purposes  of  the  legislation. 

la  The  act  under  review  (P.  L.  1903,  p.  777)  Is 
not  unconstitutional  in  imposing  the  cost  of  the 

Sublic  work  thereby  established  upon  a  limited 
istrict,  rather  than  upon  the  state  at  large. 

14.  The  rule  enunciated  in  Baldwin  r.  Fuller, 
30  N.  J.  Law,  576 ;  Id.,  40  N.  J.  Law,  Ol.'S— 
that  the  Legislature  may  not  create  a  taxing 
district  narrower  in  extent  than  the  political 
district  of  which  it  is  a  part,  has  no  applicancy 
to  a  taxing  district  that  indndes  the  whole  of 
certain  political  districts 'and  parts  of  others, 
and  where  the  taxes  in  question  are  imposed  not 
by  any  delegated  authority,  but  by  the  Legisia* 
tare  itself. 

15.  The  act  under  review  (P.  L.  1903,  p.  777) 
does  not  delegate  to  the  Passaic  Valley  sewerage 
commissioners  the  legislative  function  of  levy- 
ing taxes,  but  only  toe  administrative  function 
of  assessing  and  collecting  the  taxes  laid  by  the 
Legislature  in  the  act 

10.  The  acts  under  which  the  city  of  Paterson 
was  authorized  to  empty  its  sewage  into  the 
Passaic  river  amount  merely  to  a  legislative  li- 
cense, revocable  at  the  will  of  the  Legislature 
at  least  whenever  the  public  health  and  safety 
require. 

17.  Article  4,  |  6,  par.  4,  of  the  Constitution, 
declaring  that  the  Legislature  shall  not  create 
any  debt  or  liability  of  the  state,  exceeding 
$100,000,  without  the  previous  approval  of  the 
people  at  a  general  election,  has  no  applicancyr 
to  municipal  indebtedness. 

Fort,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Certiorari  by  Franli  Van  Cleye  and  others 
against  the  Passaic  Valley  sewerage  commls- 
sioaers  to  revlerw  certain  orders  of  respond- 
ents.   Writ  dismissed. 

Argued  November  term,  1903,  before 
FORT,  GARRETSON,  and  PITNEY,  JJ. 

John  W.  Griggs,  William  B.  Oourley, 
Michael  Dtuin,  and  Thomas  O.  Simonton,  for 
prosecutors.  Joseph  Coult,  -  Chandler  W. 
Biker,  and  Richard  V.  Lindabury,  for  defend- 
ants. 

PITNEY,  J.  This  writ  of  certiorari  brings 
nnder  review  two  resolutions  passed  by  the 
Passaic  Valley  sewerage  commissioners  on 
the  7tli  dajr  of  July,  A.  X>.  1903— one  estt- 


matlng  the  eoat  and  e^emse  of  the  whole 
work  to  be  undertaken  and  constmcted  by 
fliem,  under  statutory  authority,  at  the  suic 
of  $9,000,000,  and  another  resolntlaa  by  wblclv 
they  have  determined  tqpoa  a  pwsciit  lasoe 
Qt  bonds  to  the  amoaat  of  $1,000,000,  In 
order  to  provide  money  for  the  paymoit 
of  the  costs  and  expenses  to  be  Incnrred  in 
the  purchase  of  land  and  the  oonstroctiaai 
of  the  works  In  questloa  The  proaecutar 
Van  Olere  is  the  owner  of  real  estate  In  the 
dty  of  Pateraon  which  haa  been  subjected 
to  asseaament  for  special  benefits  by  reaaon 
of  the  building  of  one  of  the  sewers  hereto- 
fore constructed  by  the  municipal  authorities 
of  that  city.  The  other  prosecutor  la  the 
municipal  corporation  of  Paterson.  The^  at- 
tack the  proceedings  of  the  oommlsalonos 
by  asserting  the  unconstitutionaUty  of  two 
acts  of  the  Legislature  that  form  their  stat- 
utory basis.  One  of  these  Is  chapter  48  of 
the  Laws  of  1902,  which  created  the  Faaaale 
Valley  sewerage  district  (P.  U  1902,  p.  180). 
The  other  Is  an  act  approved  April  22,  1803, 
which  authorized  certain  public  works  to  be 
established  and  maintained  for  the  benefit 
of  that  district  by  tbe  defendant  commlaaion- 
era  (P.  L.  1803,  p.  777). 

The  former  act  declares  that  certain  ter- 
ritory particularly  described  by  metea  and 
bounds  therein,  and  comprising  portions  of 
Essex,  Passaic,  Bergen,  and  Hudson  coun- 
ties, shall  be  conatltuted  a  sewerage  district 
under  tbe  name  of  Passaic  Valley  sewerage 
district,  and  "shall  be  entitled  to  all  of  the 
authority  and  ahall  be  subject  to  all  the  laws 
of  this  state  concerning  sewerage  districts 
io  created."  On  tbe  date  of  its  approral 
tliere  was  also  approved  a  companion  meas- 
ure (P.  L.  1902,  p.  195)  which  authorized  the 
Governor  to  appoint  fire  residents  of  such 
districts  as  commissioners,  who  were  required 
to  Investigate  methods  and  plans  for  reliev- 
ing the  streams  and  rivers  within  the  dis- 
trict from  pollution,  and  for  preventing  the 
poUntloa  thereof,  and  to  report  a  plan  or 
method,  when  adopted  by  them,  to  the  Legie- 
hUure.  Pursuant  to  this  act  the  GoTemor 
appointed  five  commissioners  for  the  Pas- 
saic Valley  sewerage  district,  who  reported 
to  the  Legislature  a  plan  for  accomplishing 
the  puTiMseB  Just  Indicated. 

Tbe  Legislature  at  its  next  regular  sessloB 
passed  an  act  (P.  L.  1908,  p.  158)  for  the  pur- 
pose of  carrying  Into  effect  the  reconmienda- 
tions  of  tbe  commissioners.  Because  of  de- 
fects in  this  act,  not  necessary  to  be  now 
mentioned,  the  Legislature  was  convened  la 
special  session  on  the  2lBt  of  April,  and  en* 
acted  as  a  substitute  the  statute  whose  pro- 
visions form  the  principal  subject  of  the 
present  controversy  (P.  L.  1903,  p.  777).  This 
act  Is  entitled  "An  act  to  relieve  from  pollu- 
tion the  rivers  and  streams  within  the  Pas- 
saic Valley  sewerage  district,  established 
and  defined  by  an  act  of  tbe  Legislature,  en- 
titled 'An  act  to  create  a  sewerage  district 
to  be  called  the  Passaic  Valley  sewerage  dls- 
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Met,'  approved  Marcb  twebty-seTenth,  one 
tbOTisand  nine  bundred  and  two,  and  for  tbls 
potpose  establlsblng  tberefor  a  district  board 
of  commlaalonen,  defining  Its  powers  and 
duties  and  providing  for  the  appointment, 
terms  of  office,  duties  and  compensation  of 
•Qch  commissioners,  and  fnrtber  proTldlng 
for  tbe  raising,  collecting  and  expenditure  of 
the  necessary  moneys."  Its  preamble  recites 
that  the  Leglslatnre  has  created  and  defined 
a  sewerage  distrtct,  embracing  a  large  num- 
ber of  municipalities  and  parts  of  municipali- 
ties, In  the  counties  of  Passaic,  Bergen,  Hud- 
son, and  Essex,  under  tbe  name  of  the  Pa»- 
sale  Yalley  sewerage  district;  that  the  Pav- 
sale  rlTer  and  many  streams  flowing  Into  it 
wlttaln  said  district  are  polluted  by  sewage 
and  other  deleterious  matter  to  such  extent 
that  the  health  of  tbe  people  residing  In 
said  district  is  seriously  endangered;  and 
that  Immediate  relief  therefrom  Is  impera- 
tlTe;  recites  the  previous  appointment  of 
commissioners  to  Investigate  methods  and 
plans,  and  tbe  adoption  by  them  and  report 
to  the  Liegislature  of  a  plan  or  method  as 
already  mentioned;  and  declares  that  In  or- 
der to  carry  Into  effect  such  plan  or  method, 
with  such  modlflcattons  or  additions  thereto 
as  shall  hereafter  be  approved  by  said  com- 
missioners, It  Is  necessary  that  further  and 
greater  power  be  given  tbe  said  commission- 
ers. It  thereupon  proceeds  to  provide  by 
enactment  for  the  continuance  in  office  of 
tbe  commissioners  already  appointed,  and 
for  the  appointment  of  successors  when  their 
terms  expire,  or  when  vacancies  otherwise 
occur.  It  constitutes  these  commissioners 
and  their  successors  a  body  politic  and  cor- 
porate, with  perpetual  succession,  under  the 
name  of  Passaic  Valley  sewerage  commis- 
sioners, with  general  corporate  powers,  and 
with  specific  power  and  authority  to  con- 
struct, maintain,  and  operate  intercepting, 
main,  trunk,  and  outlet  sewers,  with  the 
necessary  pipes,  conduits,  pumping  works, 
and  other  appliances,  for  the  purpose  of  tak- 
ing up  within  the  said  district  the  sewage  and 
offensive  and  deleterious  matter  which  would 
or  might  otherwise  pollute  the  streams  and 
rivers  in  said  district,  and  conveying  the  same 
to  aome  proper  place  or  places  of  deposit, 
discharge,  or  outfall  In  New  York  Bay,  with- 
in the  state  of  New  Jersey,  to  be  selected 
by  tbe  commissioners,  there  to  be  discharged. 
It  approximately  locates  the  place  or  places 
of  discharge  or  outfall  for  such  sewage,  and 
anthorlzes  the  commissioners  to  establish 
within  said  district,  when  necessary,  sewage 
disposal  works.  It  requires  that  all  work 
done  and  materials  furnished  in  the  prosecu- 
tion of  said  work  or  works,  the  cost  of  which 
shall  exceed  $6,000,  shall  be  let  by  contract 
to  the  lowest  bidder  after  advertisement. 

Tbe  act  makes  It  tbe  duty  of  all  persons, 
corporations,  and  municipalities  owning  or 
controlling  sewers  or  drains,  within  tbe 
limits  of  the  district,  which  discharge  direct- 
ly or  Indirectly  Into  the  streams  or  rivers, 


to  caoae  tbe  same  to  be  connected  with  and 
to  be  discharged  Into  tbe  sewers  constructed 
by. the  commissioners,  and  requires  that  all 
■ewers  and  drains  hereafter  constructed  by 
any  person,  corporation,  or  municipality  with- 
in the  district,  which  might  otherwise  dis- 
charge into  the  streams  or  rivers,  shall  be 
so  constructed  that  the  discharge  therefrom 
sban  be  delivered  into  the  drains  or  sewers 
provided  by  said  commissioners,  at  tbe  points 
and  places  to  be  designated  by  them;  it 
being  made  the  duty  of  the  commissioners,  In 
eonstructlng  Intercepting  or  main  sewers,  to 
have  them  w  constructed  that  connection 
tberewlth  can  be  made  at  necessary  or  prop- 
er points. 

Tbe  act  provides  that  tbe  main.  Intercept- 
ing, or  trunk  sewer  to  be  constructed  by  the 
commissioners  shall  commence  at  or  near 
the  valley  of  Bocks,  In  the  dty  of  Paterson, 
and  shall  extend  to  the  point  of  discbarge  or 
outfall  In  New  Tork  Bay,  within  the  limits 
of  the  state  of  New  Jersey.  It  requires  that, 
before  any  moneys  are  expended  or  obliga- 
tions Incurred  for  the  construction  of  any 
trunk  or  outlet  sewer  which  shall  discharge 
into  New  York  Bay,  the  commissioners  shall 
investigate  whether  such  discbarge  is  likely 
to  ponnte  the  waters  of  that  bay,  within  tbe 
Jurisdiction  of  the  state  of  New  York,  to 
such  extent  as  to  cause  a  nuisance  to  per- 
sons or  property  within  that  state,  and  shall 
present  the  result  of  such  Investigation  to 
tbe  Oovemor,  with  their  opinion  thereon, 
whereupon  the  same  is  to  be  considered  by 
the  Oovemor  and  the  Attorney  General,  and 
no  work  is  to  be  done  or  further  proceedings 
taken  unless  the  Attorney  General  shall,  in 
writing,  advise  that  no  cause  of  action,  either 
for  damages  or  an  injunction,  will  arise  In 
favor  of  the  state  of  New  York  or  any  of 
its  Inhabitants  by  reason  of  such  discharge 
of  sewage  Into  the  waters  of  New  York  Bay, 
and  tbe  Governor  shall,  by  order  In  writing, 
advise  said  board  that.  In  his  Judgment,  it  Is 
safe  and  prudent  to  proceed  with  its  work; 
due  regard  being  had  to  all  the  risks  and 
dangers  of  injunctive  litigation. 

It  may  be  mentioned,  in  passing,  that  the 
return  made  to  the  writ  of  certiorari  herein 
shows  that  these  conditions  have  been  com- 
piled with;  and  by  stipulation  of  the  parties 
It  Is  made  to  appear  that  "the  question  of 
pollution  or  the  extent  of  pollution  by  the 
sewerage  commissioners  tbrongb  their  pro- 
IKJsed  construction  In  the  waters  of  New 
York  Bay  Is  not  at  issue." 

The  act  further  provides  that  the  sewerage 
commissioners  shall  have  power  and  au- 
thority to  purchase  and  acquire  lands  and 
rights  or  interests  In  lands  within  or  with- 
out the  sewerage  district,  for  the  construc- 
tion of  sewers,  drains,  disposal,  pumping,  or 
other  works  authorized  by  the  act,  with 
power  to  condemn  In  case  of  disagreement 
vrlth  the  owners.  The  commissioners  are  au- 
thorised to  construct  any  sewer  or  drain  un- 
der or  over  any  water  course,  under  or  over 
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or  across  or  along  any  street,  turnpike,  rail- 
way, canal,  blghway,  or  other  way,  and  in 
or  upon  private  or  public  lands,  and  upon 
lands  of  tbls  state  and  under  waters  of  this 
state,  and  to  enter  upon  and  dig  up  any 
street,  road,  higliway,  or  private  or  public 
lands,  eitber  within  or  without  the  sewerage 
district,  for  the  purpose  =■'  constructing,  main- 
taining, and  operating  sewers  or  drains  upon 
or  beneath  the  surface  thereof.  They  are 
also  given  power  to  alter  water  courses,  and, 
with  the  consent  of  the  municipal  authori- 
ties, to  alter  or  change  the  grade  or  location 
of  any  highway,  public  street,  or  way  crossed 
by  any  sewer  or  drain  to  be  constructed  un- 
der the  provisions  of  the  act.  The  commis- 
sioners are  required  to  keep  fall  and  accurate 
accounts  of  their  receipts,  disbursements,  and 
liabilities,  reporting  annually  to  the  Secre- 
tary of  State  and  to  the  clerk  of  each  mu- 
nlcipaiity  within  the  district 

The  act  declares  In  its  eleventh  section 
that  In  order  to  provide  for  the  payment  of 
costs  and  expenses  Incurred  or  to  be  Incur- 
red by  the  commissioners  for  the  purchase 
of  lands  and  other  property,  and  for  the  con- 
struction of  Its  works,  and  expenses  con- 
nected therewith,  the  commissioners  shall 
have  power  from  time  to  time  to  issue  cor- 
porate bonds  in  an  amount  not  exceeding 
$9,000,000,  and  not  exceeding  the  total  esti- 
mated cost  and  expenses  of  the  whole  work; 
the  bonds  to  run  not  exceeding  50  years 
from  date,  and  to  be  otherwise  in  such  form 
and  payable  at  such  time  and  place  as  the 
commissioners  may  determine,  bearing  inter- 
est not  exceeding  4  per  centum  per  annum. 
By  the  same  section  the  commissioners  are 
required  to  keep  the  cost  and  expense  of  the 
construction  of  its  plant  separate  from  the 
cost  aud  expense  of  maintenance,  operation, 
and  repairs.  Section  12  (page  786)  authorizes 
them  to  issue  temporary  certificates  of  in- 
debtedness, to  be  retired  from  the  proceeds 
of  bonds  when  issued,  and  to  provide  a  sink- 
ing fund  to  be  raised  from  year  to  year. 
In  the  same  manner  as  moneys  necessary  to 
pay  the  Interest  on  the  bonds  are  to  be 
raised.  By  section  13  it  is  declared  that  all 
indebtedness  of  the  commissioners  Incurred 
pursuant  to  the  provisions  of  the  act,  with 
the  interest  thereon,  shall  be  a  charge  upon 
all  persons  and  property  in  the  municipal  or 
taxing  districts  lying  in  whole  or  in  part  with- 
in said  sewerage  district,  as  fully  as  the 
Liegislatore  shall  have  power  to  authorize  the 
same.  . 

By  section  14  (page  787)  the  commissioners 
are  required,  on  or  before  the  15th  day  of 
June  in  each  year,  to  ascertain  and  deter- 
mine the  money  necessary  to  be  raised  for 
the  payment  of  Interest  upon  bonds  and 
other  indebtedness,  and  for  sinking-fund 
charges,  and  to  apportion  the  same  among 
the  respective  municipalities  and  taxing  dis- 
tricts lying  In  whole  or  in  part  within  the 
sewerage  district,  in  such  proportion  as  the 
taxable   ratables   within  so   much   of  said 


municipality  or  taxing  district  as  Is  embraced 
within  the  sewerage  district  bears  to  the  total 
amount  of  taxable  ratables  within  the  whole 
sewerage  district  as  returned  and  certified 
by  the  respective  taxing  boards  and  taxing 
oiScers  of  said  mnnlcipalities  or  taxing  dis- 
tricts for  the  preceding  year,  provided  that  all 
ratables  in  the  district  for  this  purpose  shall 
be  assessed  at  their  true  value;  and  it  is 
made  the  duty  of  each  assessor,  taxing  board, 
or  taxing  officer  for  the  several  municipalities 
and  taxing  districts  lying  in  whole  or  in  part 
within  said  sewerage  district  for  this  pur- 
pose to  compute,  determine,  and  certify  to 
the  sewerage  board  annually,  by  the  1st  day 
of  April,  the  amount  of  taxable  property  or 
ratables  within  so  much  of  the  several  ma- 
ntcipalitles  and  taxing  districts  as  lie  within 
the  sewerage  district.  By  section  15  (page 
788)  the  commissioners  are  required  annually, 
on  or  before  the  15th  day  of  June,  to  ascer- 
tain and  determine  the  amount  of  money 
necessary  to  be  raised  for  operating,  main- 
taining, and  repairing  the  works  and  plant 
for  the  current  fiscal  year,  and  to  apportion 
the  money  so  estimated  to  be  necessary 
among  the  several  municipalities  or  taxing 
districts  lying  in  whole  or  in  part  within  the 
sewerage  district,  according  to  the  amount 
of  sewage  by  them  respectively  delivered  to 
or  discharged  into  any  sewers  or  other  re- 
ceptacles provided  or  constructed  by  the 
commissioners  for  the  reception  thereof.  The 
commissioners  are  to  grant  a  hearing  to  the 
several  municipalities  upon  the  question  of 
this  apportionment,  and  the  apportionment, 
when  made  by  the  commissioners,  is  de- 
clared to  be  fliuil  and.  conclusive;  provision 
being  made  at  the  same  time  for  adjustment 
of  any  deficiencies  and  excesses  in  the  annnai 
estimates  by  adding  or  deducting  the  same 
in  making  up  the  estimates  for  the  following 
year. 

By  section  16  (page  789)  the  commissioners 
are  required,  on  or  before  the  20th  day  of 
June  in  each  year,  to  order  and  cause  a  tax 
to  be  levied  and  assessed  upon  all  persons 
and  property  within  each  of  the  muntclpall- 
tles  and  taxing  districts  lying  In  whole  or 
in  part  within  the  sewerage  district,  for  the 
purpose  of  raising  the  money  necessary  to 
pay  Interest  and  sinking-fund  charges^  and 
to  provide  for  the  proper  maintenance  and 
operation  of  the  works  and  plant,  and  for 
all  other  expenses  of  the  commissioners;  and 
to  this  end  the  commissioners  are  to  certify 
to  the  tax  assessor,  taxing  board,  or  taxing 
officer  of  each  municipality  or  taxing  dis- 
trict lying  within  the  sewerage  district  the 
amount  of  tax  required  to  be  levied,  assess- 
ed,  and  raised  in  each  of  the  respective  mu- 
nlcipalitieB  and  taxing  districts;  and  the  as- 
sessors, taxing  boards,  and  taxing  officen> 
are  required  to  assess  these  sums  upon  all 
the  persons  and  property  within  their  re- 
spective municipalities  or  taxing  districts,  li- 
able to  be  assessed  for  state  or  county  taxes, 
and  the  tax  is  to  be  levied,  assessed,  and 
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collected  by  tlie  same  officers,  at  the  same 
time,  and  In  the  same  manner,  and  with  the 
same  effect,  as  state  or  county  taxes  are  re- 
quired to  be  levied,  assessed,  and  collected; 
and  the  taxes  so  levied  upon  real  estate 
are  to  be  and  remain  a  first  and  paramount 
lien  thereon  until  paid.  By  section  17  (page 
790)  It  Is  made  the  duty  of  the  disburs- 
ing officer  of  each  municipality  or  taxing 
district,  out  of  the  first  moneys  collected, 
and  not  required  by  law  to  be  paid  to  the 
county  collector  for  state  or  county  purposes, 
to  pay  to  the  treasurer  of  the  sewerage  com- 
missioners the  moneys  directed  by  the  com- 
missioners to  be  assessed,  levied,  and  collect- 
ed In  snch  municipality  or  sewerage  district. 
By  section  18  the  commissioners  are  author- 
ized to  borrow  money  in  anticipation  of  tax- 

•SL 

By  section  19  (page  790)  In  case  the 
streams  and  rivers  within  the  said  sewerage 
district  are  polluted  by  sewage  or  other  del- 
eterious matter  discharged  therein  directly 
or  Indirectly  from  any  municipality  lying 
without  the  district,  contracts  are  author- 
ized to  be  made  between  such  municipalities 
and  the  board  of  commissioners  for  the  dis- 
posal of  such  sewage  and  other  deleterious 
matters^  and  the  commlssioneis  are  author- 
ized to  make  provision  for  such  disposal  in 
the  construction  of  their  works.  Such  mu- 
nicipalities are  authorized  to  raise  the  agreed 
annual  consideration  payable  for  this  privi- 
lege by  tax,  and  the  moneys  received  by  the 
commissioners  under  such  contracts  are  to 
be  applied,  two-thirds  to  the  payment  of  In- 
terest upon  their  bonds,  and  one-third  to  the 
payment  of  the  expense  of  operation,  main- 
tenance, and  rei>alr  of  the  works. 

By  section  20  the  sewerage  commissioners 
are  given  power  within  the  sewerage  district, 
exclusive  of  all  other  boards,  to  protect  the 
rivers  and  streams  from  pollution,  and  to 
prevent  the  pollution  of  the  same,  and  for 
this  purpose  to  prohibit  the  discharge  of 
sewage  and  othor  polluting  matters  into  the 
rlveiB  and  streams,  and  to  apply  by  bill  or 
petition  to  the  court  of  chancery  for  relief 
by  Injunction. 

This  outline  of  the  proyislons  of  the  act 
may  be  concluded  with  the  mention  that  Its 
twenty-third  section  (page  792)  declares  that 
In  case,  for  any  reason,  any  section  or  any 
provision  of  the  act  sliall  be  held  to  be  un- 
constitutional or  Invalid,  the  same  shall  not 
be  held  to  affect  any  other  section  or  prori* 
slon  of  the  act. 

The  first  ground  assigned  by  the  prose- 
cutors for  setting  aside  the  proceedings  un- 
der review  is  tliat  chapter  48  of  the  Laws 
of  1902,  whereby  the  Passaic  Valley  sew- 
erage district  was  created  (P.  U  1902,  p. 
190),  is  unconstitutional,  because  it  is  a  local 
and  special  law  regulating  the  internal  af- 
fairs of  towns  and  counties.  This  objection 
was  not  pressed  In  argument,  and.  In  our 
opinion,  is  unsubstantial.  The  act  contains 
no  regulative  provisions  whatMever,  beyond 


a  declaration  that  the  district  shall  be  enti- 
tled to  all  of  the  authority  and  subject  to 
all  the  laws  concerning  sewerage  districts 
so  created.  This  amounts  to  no  more  than 
an  expression  of  the  purpose  for  which  the 
district  was  delimited,  and  does  not  of  its 
own  force  establish  any  regulation  for  Its 
government  Even  as  to  municipal  corpora- 
tions (the  district,  as  we  shall  see,  is  not 
such),  the  (Constitution  does  not  require  that 
their  creation  shall  be  by  greneral  laws — a 
point  that,  after  remaining  undetermined 
for  some  time  (Pell  v.  Newark,  40  N.  J.  Law, 
71,  77,  29  Am.  Rep.  286,  in  error  40  N.  J. 
Law,  550,  553,  566;  Long  Branch  v.  Sloane^ 
49  N.  3.  Law,  850,  362,  8  AU.  101;  Dempsey 
T.  Newark,  68  N.  J.  Law,  4,  11,  20  Atl.  886, 
10  L.  R.  A.  700;  State  v.  Borough  of  Clay- 
ton, 5S  N.  J.  Law,  277,  279,  21  Att.  1026; 
Lakewood  t.  Brick,  65  N.  J.  Law,  276,  277, 
26  Ati.  91;  Glen  Ridge  T.  Stout,  68  N.  J. 
I«w,  598,  38  AU.  858),  was  set  at  rest,  io 
far  as  this  court  Is  concerned,  by  Miller  v. 
Oreenwalt,  64  N.  J.  Law,  197,  44  AtL  880. 
And  In  Riccio  v.  Hoboken  (N.  3,  Brr.  & 
App.)  66  Atl.  1109,  1114,  63  L.  B.  A.  486. 
It  was  said  In  the  Court  of  Errors  and  Ap- 
peals: "We  are  not  prepared  to  say  that 
the  Legislature  may  not  by  special  act  cre- 
ate a  school  district,  just  as  they  create  new 
municipalities,  by  the  delimitation  of  a  speci- 
fied portion  of  the  area  of  the  state  for  that 
purpose."  The  practice  of  establishing  bor- 
oughs by  special  acts  of  Incorporation  has 
been  followed  by  the  Legislature  since  the 
enactment  of  the  general  borough  law  of 
1897  (P.  L.  1897,  p.  285).  It  is.  Indeed,  quite 
obvious  that  any  course  of  procedure,  be  it 
by  legislative  enactment  or  otherwise,  that 
has  as  Its  end  and  object  the  setting  apart 
of  any  portion  of  the  state's  territory  from 
the  remaining  portions  thereof  for  any  gov- 
ernmental purpose,  must  In  the  last  analysis 
be  specific  and  in  that  .sense  special  and  lo- 
cal. Even  though  some  tribunal  subordinate 
to  the  Legislature  be  established  by  general 
law  for  the  determination  of  the  boundary 
lines  of  a  new  municipality  or  other  gov- 
ernmental division,  the  delegated  power 
must  be  spedficaily  exercised  in  every  flven 
instance.  Thus  the  power  given  to  township 
committees  to  divide  the  township  Into  dis- 
tricts for  certain  local  purposes,  where  aa- 
thorlzed  by  the  Legislature,  eventuates, 
when  exercised,  in  a  specific,  and  In  that 
sense  special  and  local,  act  establishing  a 
municipality  or  quasi  municipality.  Such  a 
legislative  delegation  of  power  was  declared 
constitutional  by  the  Court  of  Errors  and 
Appeals  in  Allison  v.  Corker,  67  N.  J.  Law, 
596,  604,  52  Atl.  362,  60  L.  R.  A.  664.  What 
may  thus  be  done  under  a  power  delegated 
by  the  Legislature  may,  of  course,  be  done 
by  the  Legislature  Itself.  We  therefore  have 
no  doubt  of  the  constitutionality  of  chapter 
48  of  the  Laws  of  1902,  which  establishes 
the  Passaic  Valley  sewerage  district. 
.Were  we  of  a  different  opinion  upon  this 
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polut,  tt  would  make  no  difference  in  the  { 
result  Tbe  geoKraphlcal  district  would  be 
recognized  Qhlortland  v.  ObriBtian,  62  N.  J. 
Law,  621,  20  AU.  673;  Van  Vane  v.  Centre 
Township,  67  N.  J.  Iaw,  587,  688,  52  AtL 
339),  and  the  case  must  still  turn  upon  the 
constitutionality  of  the  act  of  April  22,  1903 
(P.  h.  1903,  p.  777),  whose  proTlslons  are 
above  recited  at  length.  To  this  act  the 
argument  for  the  prosecutors  was  solely  ad' 
dressed.  It  is  first  attacked  as  vlolatlTe  of 
paragraph  U  of  section  7  of  article  4  of  the 
amended  Constitution,  which,  inter  alia,  pro- 
hibits the  passage  of  private,  local,  or  spe^ 
dal  laws  (a)  regulating  the  internal  affairs 
of  towns  and  counties;  (b)  appointing  local 
ofiBces  or  cpmmlaslona  to  regulate  munidpai 
affairs;    (e)  conferring  corporate  powers. 

To  deal  with  the  last  of  these  points  first: 
In  Pell  T.  Newark,  40  N.  J.  Iaw,  at  page 
76,  29  Am.  R^p.  206,  it  was  said  by  Justloe 
Van  Syckel,  for  reasons  that  we  deem  con- 
clusive, that  the  prohibition  of  special  laws 
oonferring  corporate  powers  has  refermce 
only  to  private  corpo.ratlona.  The  same  view 
was  adopted  and  made  the  basis  of  the  de- 
cision of  Vice  Chancellor  Stevens  In  State 
Board  of  Health  v.  Diamond  Mills  Paper 
Co.,  63  N.  J.  Kq.  Ill,  114,  51  Atl.  1019,  whose 
opinion  was  adopted  by  the  Court  of  Errors 
and  Appeals  in  affirming  the  decree,  64  N. 
3.  Eq.  793,  53  Atl.  1125. 

In  dealing  with  the  act  in  reference  to  the 
Gonstltutloual  interdict  of  special  leglslatioa 
regulating  municipal  affairs,  we  may  inquire, 
first,  whether  the  powers  conferred  upon  the 
commissioners  are  municipal  powers;  sec- 
ondly, whether  the  act,  in  its  main  features. 
Is  a  special  act,  within  the  prohibition  of 
tbe  fundamental  law;  and,  if  not,  then, 
thirdly,  whether  the  provisions  of  the  act, 
BO  far  as  they  incidentally  regulate  the  in- 
ternal affairs  of  municipalities  already  es- 
tablished, are  to  be  characterized  as  qpedal 
legislation  in  that  behalf. 

The  main  purpose  of  the  act  Is  to  estab- 
lish, within  and  for  a  designated  portion  of 
tbe  area  of  the  state,  a  great  public  work, 
tor  a  great  public  purpose,  which  work  is 
to  be  established,  maintained,  and  operated 
through  the  Instrumentality  of  an  adminis- 
tiatlve  branch  of  the  central  government  of 
the  state,  at  the  cost  of  the  present  and  fu- 
ture residents  of  the  district  particularly  af- 
fected by  means  of  taxation  of  the  property, 
real  and  personal,  within  that  district  In 
effect,  the  act  declares  that  the  Passaic  river 
and  other  natural  streams  within  the  district 
are  so  polluted  by  sewage  and  other  deleteri- 
ous matter  as  to  be  a  menace  to  the  healthy 
not  to  mention  the  comfort  of  the  popula- 
tion. For  practical  purposes,  the  act  treats 
this  situation  as  a  public  nuisance.  To  the 
extent  that  the  polluting  materials  proceed 
from  municipal  sewers  that  by  legislative 
license  are  permitted  to  be  discharged  into 
the  river,  it  would,  of  course,  be  inaccurate 
to  describe  the  resulting  pollution  as  a  nui- 


sance In  law,  so  long  as  the  license  remains 
unrevoked.  One  of  the  chief  objects  of  tUs 
act  la  to  revoke  the  teglalatlve  authority 
previously  glvoi  to  the  municipalities  In  tliat 
behalf.  The  right  of  revocation  is  a  con- 
troverted point  in  tlM  present  case^  to  be 
dealt  with  in  its  order.  But  a  material  part 
of  the  river  pollution  proceeds  from  sources 
independent  of  the  municipal  sewers,  and 
not  covered  by  any  legislative  authority.  To 
this  extent  there  is,  or  aiay  be^  nuisance  In 
law.  But  as  we  take  it,  tbe  validity  of  tbe 
statute  does  not  depend  upon  whether  the 
conditions  existing  in  the  low«r  valley  of  the 
Passaic  are  attributable  t»  the  exercise  of 
lawful  rights  by  munlcipalitlea  or  Individ- 
Hals,  or  are  due  to  nnautborlsed  pollatioa 
of  the  river.  The  acta  deals  with  a  prae- 
tlcal  situation.  It  proposes  a  compulsory 
cleansing  of  the  river,  to  be  accompUahed  by 
first  constructing  an  artlflcdal  channel  to  car- 
ry the  polluting  materials  to  tbe  aea,  and 
then  requiring  that  this  channel  be  used  ta- 
stead  of  the  natural  stream.  And  this  la  to 
be  done  not  by  delq;ating  the  work  to  the 
municipality  or  municipalities  that  happen  to 
be  chiefly  concerned,  nor  by  erecting  a  new 
municipality  for  tbe  purpose,  but  by  direct 
interventioB  of  the  central  authority  in  tlie 
state. 

The  powers  conferred  upon  the  sewerage 
commissioners  are  executive  and  administra- 
tive in  their  character.  The  commissioners 
are  constituted  by  section  8  (page  780)  a  body 
politic,  with  tbe  essential  powers  of  corpora- 
tions; and  by  section  21  (page  792)  they  are 
authorized  to  make  rules  and  regulations  for 
the  Use,  protection,  and  management  of  the 
works,  property,  and  plant,  and  tot  the  pro- 
tection of  the  rivers  and  streams  within  the 
district  from  pollution.  Beyond  this,  the 
commissioners  have  no  legislative  powers. 
By  section  16  (page  788)  tiiey  are  required  to 
give  a  hearing  to  the  municipalities  affected 
upon  the  question  of  the  apportionment  of  the 
cost  of  maintenance,  operation,  and  repair  of 
the  plant  This,  of  course,  is  a  quasi  Judicial 
function,  similar  in  character  to  that  which 
is  frequently  imposed  upon  boards  and  oflScers 
having  to  do  with  the  assessment  and  adjust- 
ment of  taxes.  And,  while  the  same  section 
declares  that  the  apportionment  when  made 
by  the  commissioners  shall  be  final  and  con- 
clusive^ this  is  manifestly  subject  on  consti- 
tntlonal  grounds,  to  the  review  of  the  Su- 
preme Court  by  certiorari.  For  all  essential 
purposes,  tbe  corporate  body  created  by  thla 
act  is  but  an  executive  and  administrative 
branch  of  the  state  government  charged  with 
the  duty  of  carrying  out  in  detail  a  work  that 
the  lawmaking  body  has  determined  to  estab- 
lish and  maintain  for  the  good  and  welfare 
of  the  citizens  of  the  state,  and  especially  of 
those  residing  within  tbe  sewerage  district 
The  powers  of  this  board  are  closely  anaI<H 
gous  to  those  conferred  upon  the  boarda  oe- 
ated  for  the  establishment  and  maintenance 
of  state  hospitals  for  the  Insane,  and  other 
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poblte  estaMlBbmoAtB  of  Hke  character.  To 
call  tblB  Mweras«  district,  or  the  commtoslon 
ttiat  la  put  in  charge  of  this  work,  a  manlci- 
pal  or  qoaal  muBlcipal  oorporatioii,  iik  we 
tSilnk,  a  mlsoae  of  terma.  Ibeie  Is  lacking 
the  delegated  power  of  leglalatioa  for  local 
pnrpoeee,  which  la  of  the  esience  of  municipal 
goTemiaait  2  Kent  Com.  *270.  There  la 
also  lacking  the  direct  and  exduslTe  Toice  of 
the  people  locally  concerned,  so  common  In 
onr  moniclpalitlcfl.  Some  of  our  judicial  de- 
dalona.  Indeed,  have  almost  treated  the  right 
of  local  self-goTemment  as  essential  to  the 
definition  of  a  municipal  corporation.  States 
I<yde(dcer,  Prml,  t.  BSogiewood,  41  N.  J.  Law, 
157;  Alllaoa  t.  Corker,  Assessor,  87  N.  J. 
liow,  e06,62Atl.8a2,e0I..R.A.664.  But; 
so  far  as  obaerred,  this  point  has  not  been 
necessarily  Involved  In  the  cases.  Self-gor> 
enunent  In  mnnldpal  affairs  is  so  well-nigh 
onlTeraal  In  this  oonntry  that  it  la  sometimes 
tbongbt  of  as  a  oonstltutiMial  right;  hot  per- 
haps It  Is  not,  In  the  absence  of  express  con- 
stitntloDal  provision.  See  1  DilL  Man.  Corp. 
(ftb  Bd.)  St  8,  19.  20,  21,  44,  68a,  60,  61, 188. 
and  elsewhere  paasim.  Our  own  Constitution 
now  contains  an  express  prohibition  agalnjt 
q>eclal  or  local  laws  for  "appointing  local  of- 
fices [sic]  or  commiasiona  to  regulate  munici- 
pal affalra,"  which  seems  to  Imply  the  legis- 
latlTe  power  to  enact  general  laves  for  these 
pnrpoaes.  We  therefore  base  our  view  that 
the  Passaic  Valley  sewerage  commission  la 
not  by  this  legislation  made  a  municipal  coi^ 
poratlon,  rather  upon  the  absence  of  the  po- 
litical and  leglslatlTe  power  that  seems  to  b« 
an  essential  faculty  of  municipal  corpora- 
tions, than  open  the  absence  of  loca!  self-gor- 
emment    DUL  Muir.  Corp.  (4th  Bd.)  H  19.  2a 

The  question  then  arises  whether  the  Leg- 
Islatore  Is  debarred  by  any  constitutional  lim- 
itation from  carrying  out  the  objects  aimed 
at  in  this  legislation  by  any  instrumentality 
other  than  the  estabUshment  of  a  municipal 
corporation  or  corporations  for  the  purpose 
Host  work  of  this  character  be  confided  to 
the  municipalities?  Is  the  Legislature  impo- 
tent to  act  directly,  and  through  its  own 
chosen  agencies,  merely  because  its  plans 
baTO  reference  to  a  limited  portion  of  the 
state's  area,  where  the  emergency  requires 
their  adoption?  It  seems  to  us  these  ques- 
tions  must  be  answered  in  the  negative.  It 
is  not,  in  onr  opinion,  a  constitutional  right 
of  the  people  to  have  all  matters  of  local  con- 
cern intrusted  to  munidiwl  corporations. 
Within  constitutional  llmlta,  the  people  of  the 
state,  acting  through  the  general  Legislature, 
may  delegate  to  the  municipalities  such  por- 
tion of  political  power  as  they  may  deem  ex- 
pedient may  withhold  other  powers,  and  may 
withdraw  any  part  of  that  which  has  been 
delegated.  Mt  Pleasant  v.  Beckwith,  100  U. 
S.  514,  26  L.  Bd.  668;  20  Am.  &  Bug.  BncycL 
Law  (2d  Ed.)  tit  "Municipal  Corporations," 
p.  1218  et  seq. 

The  constitutional  prohibition  of  special 
legislation  is  absolute  with  respect  to  that 
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which  "rctfulates  the  iatcrnal  affain  of  mo* 
BicipaUtles.'*  Bat  the  word  "Internal"  hers 
Bieana  gorovmentally,  not  territorially.  In' 
ternal.  Such  matters  of  local  goremment  as 
are  confided  to  the  municlpalltiee  at  once  be- 
come, and  nntll  recalled  remain,  their  "inter- 
nal affairs."  But  it  is  not  every  matter  of 
govwnmental  regulation,  local  in  its  effect 
when  territorially  considered,  that  la  an  "In- 
ternal affair"  of  the  moniclpallty,  within  tbs 
meaning  of  the  ooBBtltational  interdict; 
otherwise  there  would  have  been  little  need 
for  the  accompanying  prohibition  of  q>eclal 
laws  relating  to  roads,  public  grounds,  draw- 
ing Jurors,  changing  the  law  of  descent  grant- 
ing the  right  to  lay  down  railroad  tracks,  pro- 
viding for  the  management  and  support  of 
ftee  public  schools,  etc. 

8o  far  as  the  present  act  operates  np<w  the 
several  municipalities  that  lie  within  the  sew- 
erage district  It  will  be  dealt  with  presently. 
We  are  at  the  moment  considering  the  dis- 
trict as  a  separate  governmental  establish- 
ment So  far  as  the  act  regulates  the  dis- 
trict as  a  district  and  the  proposed  sewage 
disposal  system,  it  does  not  regulate  the  "in- 
ternal affairs"  of  a  municipality,  for  the  dis- 
trict is  not  established  as  a  municipal  cor- 
poration. But  after  enumerating  specified 
topics  upon  which,  special  legislation  is  abso- 
lutely prohibited,  the  constitutional  amend- 
ment in  question  proceeds  as  follows:  "The 
Legislature  shall  pass  general  laws  providing 
for  the  cases  enumerated  in  this  paragraph, 
and  for  all  other  cases  which,  in  its  Judg^ 
ment,  may  be  provided  for  by  general  laws." 
The  latter  part  of  this  clause  plainly  leaves 
much  to  the  discretion  of  the  Legislature.  It 
Implies  that  there  are  matters  of  local  con- 
cern other  than  those  especially  enumerated 
In  the  paragraph;  and,  with  respect  to  such 
others,  it  is  left  to  the  Legislature  to  det»- 
mlne,  in  its  Judgment  whether  tb^  can  be 
reached  by  general  enactments.  Under  this 
clause,  it  would  require  at  least  a  plain  case, 
amounting  in  effect  to  an  evasion  of  the  leg- 
islative duty,  to  Justify  us  in  declaring  an  act 
void  for  want  of  generality.  State  v.  Price 
(recently  decided  by  this  court)  58  AtL  1015. 
But  is  the  act  before  us  "local  or  special," 
within  the  constitutional  interdict  even  as 
relates  to  the  establishment  and  regulation  of 
the  sewerage  district  as  such?  The  fact  that 
it  applies  in  terms  and  by  name  to  the  Pas- 
saic VaUey  sewerage  commission,  and  cannot 
without  amendment  be  made  applicable  to 
any  other  commission  of  the  same  sort  is  not 
controlling.  If  it  applied  in  terma  to  "all 
sewerage  commissions,"  its  effect  would  be 
precisely  the  same,  so  far  as  present  condi- 
tions are  concerned;  there  being  in  fact  no 
other  territory  established  as  a  sewerage  dis- 
trict, nor  any  other  commission,  to  which  the 
act  could  apply.  It  is  the  substance,  aud  not 
the  form,  of  the  enactment  that  is  to  be  look- 
ed to.  Rutgers  t.  New  Brunswick,  42  N.  J. 
Law,  51,  at  page  54.  In  Van  Riper  v.  Par- 
sons, 40  N.  J.  Law,  at  page  6,  Beasley.  0.  Jn 
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said:  "In  my  opinion,  the  clause  in  q:aestlon 
seems  to  have  been  provided  with  the  inten- 
tion to  require  that  for  the  future  all  legisla- 
tiTe  regulation  of  the  Internal  affairs  of  cities 
should  be  the  creatures,  whenever  practicable, 
of  general  laws  framed  for  the  purpose.  This 
18  a  domain  from  which  special  and  local  leg- 
islation is  utterly  excluded  whenever  the  leg- 
islative end  can  be  effected  by  a  general  law." 
In  the  same  case,  at  a  later  stage  (40  N.  J. 
Iiaw,  at  page  125),  Dixon,  J.,  speaking  for 
this  court,  declared  that  a  law  is  not  prevent- 
ed from  being  a  general  law  by  the  mere  con- 
sideration that  within  the  state  there  hap- 
pens to  be  but  one  individual  of  the  class  or 
one  place  where  it  produces  effects.  In  Fell 
V.  Newark,  40  N.  J.  Law,  at  page  79,  29  Am. 
Rep.  266,  Van  Syckel,  J.,  said:  "In  Van  Ri- 
per T.  Parsons,  this  coiut  has  held  that  the 
clause  of  the  Constitution  in  question  was 
not  Intended  to  limit  legislation,  but  to  for- 
bid only  the  doing  by  special  or  local  laws 
those  things  that  can  be  done  by  general  laws. 
•  ♦  •  Assuming  that  this  law  is  vicious  if 
the  same  end  could  be  attained  by  general  leg'- 
Islatlon,"  etc.  In  Sutterly  v.  Camden  Com- 
mon Pleas,  41  N.  J.  Law,  at  page  496,  Knapp, 
J.,  said:  "The  general  effect  of  the  clause  in 
question  was  declared  [In  Pell  v.  Newark]  to 
be  to  take  away  -from  the  Legislature  the  con- 
trol of  municipal  affairs  in  these  political  di- 
visions, through  the  instrumentality  of  local 
and  special  laws,  in  all  cases  where  the  sub- 
ject-matter was  not  in  its  nature  necessarily 
local  and  special,"  etc.  In  Budd  t.  Hancock, 
66  N.  J.  Law,  at  page  135, 48  Atl.  1028,  Garri- 
son, J.,  said:  "A  law  Is  special,  in  a  constl- 
tutlonai  sense,  when  by  force  of  an  Inherent 
limitation  it  arbitrarily  separates  some  per- 
sons, places,  or  things  from  those  upon  which, 
but  for  such  s^aration,  it  would  operate. 
The  test  of  a  special  law  is  the  appropriate- 
ness of  its  provisions  to  the  objects  that  it  ex- 
cludes. It  is  not,  therefore,  what  a  law  in- 
cludes, that  makes  it  special,  but  what  it  ex- 
cludes. If  nothing  be  excluded  that  should 
be  contained,  the  law  Is  general." 

It  is  important,  therefore,  that  we  deter- 
mine whether  the  act  in  question  arbitrarily 
establishes  a  peculiar  system  of  sewage  dis- 
posal for  the  valley  of  the  Passaic,  and  arbi- 
trarily imposes  restrictions  and  regulations 
upon  the  municipal  corporations  within  its 
reach.  The  prime  element  for  consideration 
Is  the  practical  condition,  out  of  which  arises 
the  necessity  for  the  legislation  under  re- 
view. Is  the  situation  of  the  district  in  ques- 
tion with  respect  to  the  pollution  of  natural 
streams  by  sewage,  with  respect  to  the  in- 
jurious consequences  resulting  therefrom,  and 
with  respect  to  the  engineering  and  fiscal 
problems  that  are  to  be  solved  In  order  to 
reach  a  satisfactory  remedy,  similar  to  condi- 
tions which  exist  In  other  parts  of  the  state, 
or  which  may  reasonably  be  anticipated  to 
exist  elsewhere  In  the  near  future?  This 
question  is  fundamentally  a  question  of  fact, 
"r  at  least  depends  for  its  solution  upon  ques- 


tions of  fact  The  facts  pertinent  to  the  In- 
quiry are  evidenced  in  part  by  legislative  dec- 
larations, official  documents,  and  other  data 
of  a  public  character,  and  in  part  are  contain- 
ed in  a  stipulated  state  of  facts  agreed  upon 
by  the  parties  to  these  proceedings.  Wliere 
the  constitutionality  of  an  act  of  the  Legisla- 
ture is  in  question,  it  is  important  that  the 
basis  of  fact  necessary  for  the  determination 
of  the  question  should  not  rest  upon  consent 
of  parties,  fen:  no  consent  of  parties  should  be 
given  such  an  effect  as  will  overthrow  or  nul- 
lify an  act  of  the  Legislature.  Fortunately 
the  stipulated  facts  In  the  present  case  relate 
principally  to  matters  of  geography,  topogra- 
phy, population,  river  flow,  and  other  mat- 
ters that  are  In  some  instances  of  common 
knowledge,  in  other  instances  of  public  rec- 
ord, and  In  all  respects  quite  indubitable. 

The  public  records  of  the  state  and  the 
acts  of  the  Legislature  show  that  the  ques- 
tlpn  of  the  pollution  of  the  Passaic  river 
resulting  from  sewage  has  been  the  subject 
of  anxious  consideration  by  the  executive 
and  legislative  departments  for  at  least  eight 
years  past.  The  Legislature  of  1886,  among 
Its  earliest  acts,  passed  one  entitled  "An  act 
for  the  consideration  of  a  general  system  of 
sewage  disposal  for  the  valley  of  the  Passaic 
river,  and  the  prevention  of  the  pollution 
thereof"  (P.  L.  1896,  p.  20),  whereby  the  Gov- 
ernor was  authorized  to  appolut  three  com- 
missioners to  consider  the  subject  of  the  pol- 
lution of  that  river,  and  a  general  system  of 
sewage  disposal  for  the  relief  of  the  valley 
of  the  Passaic,  who  were  required  to  report 
their  conclusions  to  the  Legislature  without 
unnecessary  delay,  together  with  maps  and 
plans  of  the  territory  to  be  drained,  methods 
of  executing  the  work,  an  estimate  of  its 
cost,  and  a  recommendation  as  to  the  method 
of  apportioning  such  coat.  The  Governor  ap- 
pointed a  commission  pursuant  to  this  act, 
who  made  a  report  one  year  later,  and  this 
report  was  referred  by  the  Governor  to  the 
Legislature;  he  recommending  the  adoption 
of  its  proposals,  which  Included  the  con- 
struction of  a  system  of  trunk  sewers  lead- 
ing from  the  falls  at  Patterson  to  the  mead- 
ows below  Newark.  In  January,  1898,  the 
matter  was  again  brought  by  the  Governor 
to  the  attention  of  the  Legislature.  TbM«- 
upon  an  act  was  passed  entitled  "An  act  au- 
thorizing the  appointment  of  commissioners 
to.copsider  the  subject  of  the  pollution  of  the 
rivers  and  streams  within  this  state,  to  pro- 
vide a  plan  for  the  prevention  thereof  and 
for  the  relief  of  the  persons  and  property  af- 
fected thereby,  and  to  provide  for  the  ex- 
penses necessary  for  that  purpose"  (P.  L. 
1898,  p.  233).  This  act  provided  for  the  ap- 
pointment of  a  commission  to  consider  the 
subject  of  the  pollution  of  any  stream  within 
the  state,  and  It  was  made  their  duty,  after 
having  duly  Investigated  the  cause,  character, 
and  extent  of  such  pollution,  if  they  should 
deem  It  necessary  and  expedient,  to  prepare 
and  present  a  plan  for  its  prevention.    The 
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commisBlonetB  were  authorized  to  raise  and 
expend  for  the  purposes  ot  the  act  a  snin 
not  exceeding  |26,000.  A  year  later  anotlier 
act  was  passed,  entitled  "An  act  to  prevent 
the  pollution  ot  the  waters  of  this  state  by 
the  establlshmeat  of  a  state  sewerage  com- 
mission, and  authorizing  the  creation  ot  sew- 
erage districts  and  district  sewerage  boards," 
etc.  (P.  li.  1889,  p.  536).  While  the  latter 
two  acts  In  terms  referred  to  river  pollution 
wherever  It  might  be  foimd  In  any  part  of 
the  state.  It  is  a  matter  ot  common  knowl- 
edge, abundantly  evidenced  by  ofBclal  ree- 
ordsi,  that  the  exciting  cause  which  produced 
their  enactment  was  the  extreme  pollution  of 
the  waters  of  the  Passaic  river.  This  mat- 
ter was  made  the  subject  of  special  mention 
in  the  message  of  the'  Governor  at  the  open- 
ing of  the  session  of  1900,  whereupon  the 
Legislature,  enacted  a  supplement  to  the  act 
of  1899  (P.  Li.  1900,  p.  118),  farther  defining 
the  powers  and  duties  ot  the  state  sewerage 
commission.  For  two  years  longer  the  agi- 
tation continued,  being  the  subject  of  re- 
peated representations  made  by  the  execu- 
tire  to  the  Legislature,  and  in  1902,  as  al- 
ready mentioned,  two  acts  were  imssed  with 
especial  reference  to  conditions  in  the  Passaic 
Valley;  one  (chapter  48)  being  "An  act  to 
create  a  sewerage  district  to  be  called  the 
Passaic  Valley  sewacage  district"  (P.  L.  1902, 
p.  190),  and  the  other  being  chapter  49,  enti- 
tled "An  act  authorising  the  appointment  and 
defining  the  powers  and  duttes  of  commis- 
sioners of  sewerage  and  drainage  districts," 
etc.  (P.  L.  1902,  p.  19S).  Finally,  in  1903, 
the  problem  of  the  drainage  ot  the  Passaic 
bad  become  so  pressing,  and  the  dangers  re- 
sulting from  further  neglect  so  imminent, 
that  the  Legislature  was  convened  in  special 
session,  having  for  its  only  business  the  en- 
actment ot  the  law  now  under  consideration 
(P.  U  1908,  p.  777.) 

A  reference  to  the  map  of  the  Passaic  Val- 
ley sewerage  district,  and  a  consideration  of 
its  geographical  and  topographical  features 
and  of  the  population  therein  contained,  ren- 
der it  plain  that  the  repeated  efforts  ot  the 
executive  and  legislative  departments  to 
grapple  effectively  with  tiUs  problem  are 
based  upon  an  actual  condition  of  affairs  that 
is  not  overstated  in  the  preamble  of  the  act 
now  under  consideration.  The  district  com- 
prises parts  ot  the  counties  of  Passaic,  Ber- 
gen, Hudson,  and  Bssez,  and  includes  the 
whole  or  parts  of  the  territory  of  the  follow- 
ing municipalities  that  naturally  drain  into 
the  Passaic  river,  viz.:  The  whole  of  the 
city  of  Paterson,  the  city  of  Passaic,  and  the 
township  of  Acquackanonk,  in  the  county  of 
Passaic;  the  borough  of  Oarfleld,  the  bor- 
ough of  Walllngton,  end  parts  of  the  bor^ 
onghs  of  East  Rutherford,  Rutherford,  and 
North  Arlington,  and  part  ot  the  township 
of  Union,  in  the  county  of  Bergen;  nearly 
the  whole  ot  the  territory  of  tlie  city  of 
Newark,  all  of  Orange^  East  Orange,  the  town 


of  Bloomfleld,  the  borough  of  Olen  Ridge, 
the  town  of  Montclalr,  the  township  of  Belle- 
ville, and  the  town  of  Nutley,  in  the  county 
ot  Essec;  and  the  borough  of  East  Newark, 
the  town  of  Harrison,  and  part  of  the  town 
of  Kearney,  in  the  county  of  Hudson.  At  the 
upper  part  of  the  district,  and  immediately 
adjacent  to  the  river,  lies  the  dty  of  Pater- 
son, with  more  than  100,000  population,  and 
with  numerous  siikmills,  dyehouses,  and  oth- 
er manufacturing  establishments.  Near  by 
lies  the  city  of  Passaic,  with  27,800  pecula- 
tion. Near  the  central  part  of  the  district 
are  Montclalr,  Bloomfleld,  Belleville,  and  the 
Oranges,  with  nearly  70,000  population  within 
the  district  And  further  down  the  stream, 
and  adjacent  to  the  river,  are  the  dty  of 
Newark  and  that  portion  of  Hudson  county 
which  lies  witliln  the  district,  having  an  ag- 
gregate population  ot  over  250,000  within  the 
district  The  water  at  the  Little  Falls  of 
the  Passaic  river,  four  miles  above  the  Great 
Falls,  Is  potable,  and  is  used  for  the  purpose 
of  supplying  the  city  of  Paterson  and  other 
towns  and  cities  for  drinking  purposes.  The 
material  pollution  of  the  river  begins  at  Pat- 
erson, and  increases  continuously  as  the  river 
runs  toward  the  sea.  In  addition  to  the  or- 
dinary pollution  inevitably  Incident  to  the 
existence  of  so  dense  a  population  located 
upon  territory  that  naturally  drains  into  tlie 
river,  the  cities  ot  Paterson,  Passaic,  Orange, 
East  Orange,  and  Newark  maintain  systems 
of  municipal  sewers  which  discharge  their 
outflow  directly  into  the  river.  The  other 
municipalities  within  the  district  contribute 
pollution  in  the'  same  manner  to  an  extent 
approximately  proportionate  to  their  popula- 
tion. We  can  well  believe  the  facts  admit- 
ted in  the  stipulation,  that  the  city  ot  Pater- 
son discharges  from  its  combined  sewerage 
system  about  17,000,000  galious  of  sewage  per 
day,  and  that,  in  addition  to  this,  7,000,000 
gallons  of  polluted  water  are  discharged  di- 
rectly Into  the  river  from  the  factories  of 
that  city ;  from  the  dty  ot  Passaic  come  over 
2,000,000  gallons  per  day  from  the  sewer  sys- 
tem, and  about  7,000,000  gallons  per  day  ot 
polluted  water  from  the  factories;  from 
Orange,  Olen  Ridge,  Bloomfleld,  and  Mont- 
clalr oome  about  3JSOO,000  gallons  per  day 
ot  sewage ;  from  East  Orange,  2,000,000  per 
day;  and  from  the  city  of  Newaric  abont  84,- 
000,000  gallons  per  day;  while  the  Hudson 
county  municipalities,  Harrison,  East  New- 
ark, and  Kearney,  contribute  dally  about  7,- 
500,000  gallons  of  sewage. 

The  sewer  system  of  Paterson  la  dischar- 
ged into  the  river  by  legislative  authority 
(P.  L.  1867,  p.  663;  P.  L.  1868,  p.  126;  P.  L. 
1871,  p.  808).  This  legislative  permission  has 
l>een  acted  upon  by  the  city,  and  has  not  been 
revoked  prior  to  the  enactment  of  the  pres- 
ent legislation.  We  are  not  referred  to  the 
statutes,  if  such  there  be^  in  virtue  of  wliich 
the  other  mnnlcipalities  within  the  district 
discharge  the  outflow  of  their  municipal  i 
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en  directly  Into  the  Passaic  rirer.  Ttat 
they  do  so  Is  admitted,  and,  indeed,  la  mat- 
ter of  common  knowledge. 

For  purposes  of  comparison  tritb  other  Im- 
portant drainage  areas  in  the  state,  the  stip- 
ulated facts  contain  statistics  concerning  the 
Hackensacb,  Raritan,  Bahway,  and  Elizabeth 
rlTers,  and  Rancocas  cre^.  We  have  care- 
tally  compared  them  with  the  oorreq;>ondlnK 
data  respecting  the  drainage  area  oC  the 
Passaic  rlrer  and  the  sewerage  district  in 
qneetioin.  The  statisticB  appear  to  be  deriv- 
ed from  pnbllc  sources  and  to  be  of  unquee- 
tkmaUe  reliability.  Certainly  the  present 
proBBCutors  cannot  complain  if  they  are  ful- 
ly credited.  The  conclusion  we  have  reach- 
ed after  consideration  of  all  this  evidence— 
eqpeclal  reference  being  had  to  that  which 
is  of  a  public  character— is  that  the  situa- 
tion of  the  territory  Induded  within  the  Pas- 
saic Valley  sewerage  district,  In  respect  to  the 
density  of  population  and  the  distribution 
thereof,  the  character  and  location  of  the 
several  municipalities,  the  amount  of  sewage 
matter  constantly  delivered  therefrom  Into 
the  river,  and  that  which  may  be  reasonably 
anticipated  in  the  future,  is  entirely  abnor- 
mal. The  flow  of  the  Passaic  river  from  the 
head  of  tide  water  to  the  mouth  of  the  river 
ia  especially  slow,  and  the  actual  pollution 
of  the  river  flow,  and  Its  actual  deleterious 
effect  upon  the  adjacent  population,  are' ex- 
treme in  degree,  and  wholly  exceptional.  We 
find  that  in  point  of  fact  there  is  no  reason- 
able basis  of  comparison  between  the  terri- 
tory of  the  Passaic  Valley  sewerage  district 
and  any  drainage  district  situate  elsewhere 
in  the  state,  with  respect  to  the  necesBitles 
that  have  led  to  the  legislation  now  under 
constderatlon.  The  Legislature  was  well 
Within  the  facts  in  declaring  that  the  Passaic 
liver  and  many  other  streams  within  the 
sewerage  district  are  polluted  to  such  an  ex- 
tent that  the  health  of  the  people  residing  In 
the  district  Is  seriously  endangered,  and  that 
immediate  relief  therefrom  is  Imperative.  No 
parallel  to  this  sitnation  can  be  found  else- 
where in  the  state,  nor  Is  it  reasonable  to 
anticipate  that  such  a  situation  will  else- 
where exist  In  the  near  future.  The  argu- 
ment that  in  other  parts  of  the  state  there 
now  exist  similar  conditions  that  ought  to 
be  dealt  with  in  like  manner,  even  if  it  were 
based  on  a  correct  statement  of  the  fact, 
which  it  is  not,  should  be  addressed  to  the 
lawmaking  power,  and  not  to  the  courts.  It 
it  for  the  Legislature  to  decide  whether  cer- 
tain territory  shonid  be  subjected  to  sanitary 
and  police  regulations  of  the  character  now 
under  consideration.  In  their  wisdom,  they 
have  declared  that  public  exigencies  require 
the  creation  of  a  sewerage  district  in  the 
Passaic  Valley,  and  its  regulation  by  law. 
We  cannot  by  Judicial  construction  postpone 
their  lawmaking  upon  the  subject  until  the 
public  needs  require  the  creation  of  other 
sewerage  districts  sufficient  to  form  a  "class," 
In  the  sense  of  a  group  of  subjects  that  may 


be  legiBlated  open  oeltectlveiljr*  Clanlflcatlon 
ia  easentlai  only  for  the  purpose  of  dlfferei> 
dating  among  numy  individuals,  in  order  that 
fewer  than  the  whole  nombcr  may  be  gcner- 
allaed  for  the  purpose  of  being  treated  in 
groups.  But  where  there  la  only  a  alngl* 
Indlvlduai — aa  here,  a  single  established  aew- 
^Tage  district — grouping,  classlflcatlon,  gcor 
eralization,  are  alike  imposaible.  Nor  are 
they  necessary  in  oMer  to  avoid  conflict  with 
the  Constitution.  The  purpose  of  the  pro- 
hibition against  "special  or  locaT'  laws  ia  not 
to  prevent  legislation  where  there  la  but 
one  individual  to  be  dealt  with.  The  pur- 
pose is  to  prevent  unfounded  dlBcrimlnation 
where  there  are  two  or  more  individaalB  to 
be  dealt  with. 

The  learned  counsel  for  the  prosecutors,  In 
comparing  conditions  aa  they  now  exlat  In 
the  Passaic  Valley  with  those  that  may  come 
to  exist,  aa  Is  said,  in  the  other  river  dis- 
tricts of  the  state,  argues  that,  "whenever 
the  time  comes  that  the  same  power  of  pre- 
vention Is  to  be  exercised  as  to  those  other 
streams,  every  reason  of  public  policy  re- 
quires that  the  same  methods  of  constmctlve 
sanitation  and  Internal  government  should  be 
applied."  But  the  rule  adopted  in  deter- 
mining the  constitutional  validity  of  a  dassl- 
flcation  of  munlctpalitleB  on  the  basis  of 
population,  or  the  like — ^the  rule  that  munic- 
ipalities afterwards  "growing  Into  the  class" 
must  be  brought  under  the  operation  of  the 
law  In  question — seems  to  ua  to  have  no 
appUcancy  to  the  present  case,  for  two  rea- 
sons: 

First  Because  we  ca&not  say  that,  In  r^ 
spect  to  the  eondltlona  that  render  this  legis- 
lation necessary,  there  la  any  normal  prog- 
ress in  other  localities  that  must  be  now  tak- 
en into  account  by  the  Legislature,  and  pro- 
vided for  in  advance^  so  that  legislation 
which  fails  to  do  this  la  for  that  reason 
rendered  special.  In  Cooper  r.  Springer,  65 
N.  J.  Law,  604,  4S  Atl.  605,  the  Court  of 
Errors  and  Appeals  had  mider  review  an  act 
(P.  L.  1890,  p.  534)  conferring  certain  mo- 
nlclpal  powers  In  places  theretofore  organ- 
ised as  boroughs  under  unconstitutional  laws. 
It  was  upheld  as  constitutional,  Van  Syckel. 
J.,  saying  (page  607,  65  N.  J.  Law,  page  606^ 
48  Atl.):  "In  reaching  this  conclusion  the 
fact  has  not  been  overlooked  that  the  act 
applies  only  to  the  then  existing  boroughs  ot 
the  class  to  which  it  relates.  The  case  ot 
Bennett  t.  Trenton,  55  N.  J.  Law,  72  [25 
Atl.  113],  and  the  several  tases  therein  re- 
ferred to,  are  instonces  where  the  class  would 
in  the  future,  in  the  ordinary  and  regular 
course  of  events,  be  Increased  and  added  to. 
This  case  is  not  within  the  reason  of  the 
rule  which  condemned  the  legislation  in  those 
cases.  The  courts  cannot,  with  proper  re- 
spect for  a  co-ordinate  branch  of  the  state 
government,  pronounce  a  statute  Infirm  on 
the  presumption  that  the  Legislature  may  in 
the  future  pass  unconstitutional  laws."  And 
in  Albright  v.  Sussex  Co.  Lake  &  Park  Conu 
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as  N.  J.  Law,  62K,  68  AU.  612,  at  page  632, 
68  N.  J.  Law,  page  616,  68  AU.,  It  was  said 
of  tbe  statute  there  In  queatloD  that  it  "deals 
with  a  dlatinctlYe  topographical  feature  that 
Is  In  Its  nature  flzed  and  not  variable.  There 
Is  no  normal  change  necessarily  to  be  antici- 
pated In  the  futnre  with  respect  to  the  pos- 
session by  the  seveiai  oountlea  of  the  dla- 
tlnctiTO  feature,  which  the  courts  can  say 
most  t»e  witliln  the  contemplation  of  the 
Legislature,  so  that  a  classiflcation  not  tak- 
ing it  Into  account  would  for  that  reason  be 
gpedBl."  The  reversal  of  the  decision  In  the 
Albright  Case  by  the  Court  of  Errors  and 
Appeals  was  based  upon  grounds  that  do 
not  affect  this  portloa  of  the  reasoning  of 
this  court  The  same  reasoning  applies  to 
the  statute  now  before  us,  and  with  even 
greater  force.  It  is  not  reasonable  to  antici- 
pate that  the  natural  streams  In  other  parts 
of  the  state  will  be  permitted  to  become  pol- 
lated  to  the  extent  of  endangering  the  health 
of  the  population  residing  near  their  banks. 
Snch  a  condition  of  affairs  is  entirely  anom- 
alous. 

Secondly,  It  is  a  matter  of  common  Icnowl- 
edge  that  the  science  of  sanitary  engineering, 
as  applied  to  sewage  disposal  and  iLlndred 
topics,  is  in  a  state  of  constant  progress. 
Indeed,  the  brief  of  the  learned  counsel  for 
the  prosecutors  admits  as  much,  for,  in  argo- 
Ing  the  liardship  that  the  adoption  of  the 
present  phin  is  claimed  to  entail  upon  the 
city  of  Paterson,  it  Is  said:  *^he  science  of 
sewage  disposal  still  Includes  several  diverse 
methods,  no  one  of  which  can  as  yet  be  taid 
to  be  Bcientlflcally  declared  to  be  the  best 
Paterson  is  denied  the  right  to  select  its  own 
method,"  etc.  Of  course,  the  comts  have  no 
control  over  the  question  of  policy — as  to 
-wiiit^  method  ought  now  to  be  adopted  in 
the  given  case.  The  Legislature,  in  its  wis- 
dom, has  in  this  act  adopted  that  system 
which  seems  to  it  best  at  the  present  day; 
the  emergency  admitting  of  no  longer  post- 
ponement, so  far  as  the  Passaic  Valley  is 
concerned.  But  the  fact  that  the  science  is 
in  a  state  of  flux  Is  a  sufficient  answer  to 
the  argument  that  the  law  before  us  is  spe- 
cial because  it  does  not  require  that  the 
system  now  adopted  for  the  Passaic  Valley 
shall  at  the  same  time  be  adopted  for  other 
areas  that  may  become  in  need  of  sewage 
disposal  in  the  next  generation. 

We  therefore  oonclade  that  the  act  is  not 
"special,"  within  the  meaning  of  the  con- 
stltntlonal  interdict,  by  reason  of  the  fact 
that  it  deals  alone  with  the  valley  of  the 
Passaic,  and  establishes  regulations  for  that 
valley  that  ore  not  at  the  same  time  made 
applicable  elsewhere. 

Having  thus  found  that  the  main  scheme 
of  the  act  is  not  invalid  for  want  of  gen- 
erallty,  it  results  that  such  of  its  provisions 
as  Incidentally  regulate  the  internal  affairs  of 
existing  munlcipalitieB  in  order  to  carry  out 
the  main  purpose  are  likewise  supportable, 
since    the   munlcipalitieB  thus  affected   are 


thrown  Into  a  class  by  tiiemselves,  from  the 
very  necessity  of  the  case.  Thus  by  section 
5  all  municipalities  owning  or  controlling 
sewers  within  the  limits  of  the  sewerage 
district  which  discharge  Into  the  streams  or 
tiven  therein  are  required  to  cause  their 
sewers  to  be  connected  with  and  discharge 
into  the  sewers  to  be  constructed  by  the  com- 
misaioners  at  places  to  be  designated  by 
them,  and  all  sewers  hereafter  constructed 
that  might  otherwise  discharge  Into  the 
streams  or  rivers  are  required  to  be  so  con- 
structed that  the  discharge  therefrom  shall 
be  delivered  into  the  sewers  'to  be  pro- 
vided by  the  commissioners,  and  it  is  made 
the  duty  of  the  commissioners  to  so  construct 
their  sewers  that  connection  may  be  made 
therewith.  This  provision  operates  alike  up- 
on the  sewerage  systems  of  all  munlcipali- 
tieB within  the  district,  without  discrimina- 
tion. It  is  manifestly  general.  The  same 
may  be  said  of  the  provisions  of  section  7 
respecting  the  construction  of  sewers  by  the 
commissioners  in  streets,  highways,  etc.,  and 
the  proviso  that,  when  streets  or  highways 
lie  outside  of  the  sewer  district,  the  laying 
of  sewers  under  the  streets  shall  be  subject 
to  the  police  regulations  of  the  governing 
bodies  of  the  respective  municipalities.  So 
with  section  8,  requiring  consent  of  the  mu- 
nicipal anthorftiea  for  the  change  of  grade 
or  location  of  streets.  So  with  the  provisions 
of  section  19  authorizing  contracts  to  be  made 
with  municipalities  lying  without  the  sewer- 
age district  So  with  the  provisions  of  sec- 
tion 20  giving  to  the  sewerage  commissioners 
exclusive  powers  within  the  sewerage  district 
to  protect  the  rivers  and  streams  from  pol- 
lution, and  prevent  the  deposit  or  discharge 
into  the  river  of  any  sewage  or  other  matter 
which  may  pollute  the  same,  and  to  prohibit 
the  emptying  into  such  streams,  by  any  mil- 
nldpaltty  or  part  of  a  municipality  lying 
Within  the  district  of  any  sewage  or  other 
polluting  matter,  with  power  to  apply  to  the 
court  of  chancery  for  injunction.  The  power 
thus  conferred  by  section  20  is  analogous  to 
that  which  was  under  review  in  State  Board 
of  Health  v.  Diamond  Mills  Paper  Co.,  63 
N.  3.  Eq.  Ill,  61  Ati.  1019;  affirmed  on  ap- 
peal 64  N.  J.  Eq.  798t  63  AU.  1125. 

The  foregoing  are  the  only  provisions  of 
the  act  that  regulate  the  Internal  affairs  of 
municipalities,  except  such  as  have  to  do 
with  the  dlstribuUon  and  enforcement  of  the 
financial  burdens  incident  to  the  couBtmc- 
tlon,  maintenance,  and  op^atlon  of  the  works 
that  are  established  by  the  act  With  re- 
spect to  these  burdens,  the  scheme  is  that 
the  cost  of  construction  shall  be  defrayed 
from  the  proceeds  of  bonds,  and  the  Interest 
and  sinking  fund  charges  are  to  be  apportion- 
ed among  the  respective  municlpailUes  and 
taxing  districts  lying  in  whole  or  in  pact 
within  the  sewerage  district  in  such  propor- 
tion as  the  ratables  within  so  much  of  the 
municipality  or  taxing  district  as  is  embraced 
within  the  sewerage  district  bear  to  the  total 


Digitized  by 


Google 


582 


68  ATLANTIC  REFOBTBB. 


(R.J. 


rotables  of  tbe  entire  sewerage  district  The 
annual  cost  of  operation,  maintenance,  and 
repair  Is  to  be  apportioned  among  tbe  several 
municipalities  and  taxing  districts  that  lie  in 
whole  or  In  part  within  the  sewerage  dis- 
trict,  according  to  tbe  amount  of  sewage  by 
them  respectlTely  delivered  or  discharged  Into 
the  sewers  constructed  by  the  commissioners. 
The  taxing  boards  and  taxing  officers  of  the 
respective  municipalities  are  required  to  as- 
sess and  collect  the  annual  taxes  necessary 
for  these  purposes  at  the  same  time  and  in 
the  same  manner  as  state  and  county  taxes 
are  required  to  be  levied,  assessed,  and  col- 
lected. Whether  these  provisions  should  be 
treated  as  Imposing  these  financial  burdens 
upon  the  municipalities  as  such,  or  whether, 
on  the  other  hand,  they  do  not,  on  a  fair  in- 
terpretation, impose  the  burdens  directly  up- 
on the  inhabitants  and  property  within  the 
several  municipalities,  using  the  local  taxing 
officers  simply  as  the  agencies  of  the  state 
for  the  assessment  and  collection  of  the  dis- 
trict taxes,  is  perhaps  open  to  question.  The 
act  that  was  under  review  in  Freeholders 
of  Passaic  t:  Stevenson,  and  that  was  ad- 
judged by  the  Court  of  Errors  and  Appeals 
to  amount  to  a  regulation  of  the  internal 
affairs  of  counties,  required  the  salaries  of 
the  several  prosecutors  of  the  pleas  to  be 
paid  by  the  collectors  of  the  several  counties, 
and,  of  course,  required  them  to  be  paid  from 
the  county  funds.  This  was  held  a  regula- 
tion of  the  "Internal  affairs."  Freeholders 
of  Passaic  v.  Stevenson,  46  N.  J.  Law,  173, 
174,  187.  Treating  the  fiscal  provisions  of 
the  present  act  as  imposing  a  burden  upon 
the  several  municipalities  afFected,  and  not 
merely  upon  taxpayers  and  property  holders 
therein,  and  thus  as  amounting  to  a  regula- 
tion of  the  internal  aftairs  of  the  municipall- 
ties,  it  is,  we  think,  plain  that  these  regula- 
tions are  general,  and  not  special.  The  same 
rule  la  applied  to  all  mnnlcipalltles  similarly 
situated. 

The  above  reasoning  shows,  as  we  think, 
that  the  act  docs  no  violence  to  tbe  consti- 
tutional prohibition  of  special  legislation 
"regulating  the  internal  affairs  of  towns  and 
counties."  For  the  same  reasons,  it  does  not 
infringe  upon  the  clauses  prohibiting  special 
laws  for  "laying  out,  opening,  altering  and 
working  roads  or  highways;  vacating  any 
road,  town  plot,  street,  alley  or  public 
grounds."  The  regulations  relating  to  streets, 
roads,  etc.,  operate  imlformly  throughout  the 
district,  without  discrimination  in  favor  of 
any  locality  therein.  They  are  necessarily 
incident  to  the  carrying  out  of  the  main  pur- 
pose of  the  act — a  circumstance  that  furnish- 
es a  rational  basis  for  setting  the  Included 
localities  in  a  class  by  themselves,  and  ren- 
ders the  classification  germane  to  the  pur- 
poses of  the  legislation. 

Next,  the  method  adopted  for  the  distribu- 
tion and  apportionment  of  the  burden  of  tax- 
ation imposed  by  this  act  is  attacked  as  ar- 
bitrary, inequitable,  and  unjust;    as  based 


upon  no  consideration  of  tbe  special  benefits 
accruing  to  individuals  or  localities:  as  Im- 
posing the  cost  upon  a  locality  or  group  of 
localities  arbitrarily  selected  by  the  Legisla- 
ture; as  depriving  the  city  of  Paterson,  and 
the  taxpayers  therein,  and  other  taxpayers 
of  the  sewerage  district,  of  their  property 
without  compensation  and  without  due 
process  of  law;  and  as  establishing  a  tax- 
ing district  not  coincident  with  any  political 
district 

It  is  needless  to  say  that  the  bonding  pro- 
visions contained  in  section  11,  and  the  pro- 
visions contained  in  section  12  for  tbe  bor- 
rowing of  moneys  in  anticipation  of  tbe  is- 
suing of  bonds,  are  but  contrivances  intended , 
to  distribute  the  cost  of  constructing  the  work 
in  question  throughout  a  period  of  years, 
instead  of  having  it  met  by  taxation  in  a 
single  year.  The  declaration  contained  In 
section  13  that  the  indebtedness  incurred  by 
the  commissioners  pursuant  to  the  provisions 
of  the  act  "shall  be  a  charge  upon  all  per- 
sons and  property  in  the  municipal  or  tax- 
ing districts  lying  in  whole  or  in  part  within 
the  sewerage  district  as  fully  as  tbe  Legis- 
lature shall  have  power  to  authorise  tbe 
same,"  Is  the  equivalent  simply  of  declaring 
that  the  public  credit  is  to  be  pledged  by 
the  commissioners  In  the  manner  pointed 
out  in  the  act  As  the  statute  at  the  same 
time  prescribes  the  mode  in  which  the  in- 
debtedness is  to  be  paid  off — ^that  is  to  say, 
by  taxation  extending  throughout  a  period 
of  years — ^this  section  imposes  no  charge  upon 
persons  and  property  beyond  a  liability  to 
pay  the  prescribed  taxes  when  and  as  tbe 
same  shall  be  assessed.  The  validity  of  the 
act  in  this  respect  therefore  depends  upon 
the  constitutionality  of  those  provisions  tliat 
relate  to  the  distribution  and  apportionment 
of  tbe  burdens  of  taxation. 

There  is,  of  course,  a  plain  distinctiOQ  be- 
tween ordinary  taxation,  whose  exactions 
are  Imposed  generally  upon  the  persons  and 
property  owners  within  a  designated  taxing 
district,  and  assessments  that  are  imposed 
upon  specific  parcels  of  real  estate  for  spe- 
cial benefits  accruing  thereto  by  reason  of 
local  improvements.  The  basis  of  ordinary 
taxation  is  the  presumed  public  benefit  gen- 
eral throughout  the  district,  and  participated 
in  by  all  who  reside  or  own  property  therein. 
The  basis  for  special  assessments  Is  the  ex- 
ceptional enhancement  in  value  of  the  prop- 
erty particularly  benefited  by  reason  of  the 
local  improvement 

In  the  statute  now  under  review  there  is 
no  attempt  to  levy  a  special  assessment  upon 
any  real  estate  or  other  property  as  being 
peculiarly  benefited.  The  scheme  of  the  act 
is  to  distribute  the  entire  cost  of  construc- 
tion and  maintenance  of  the  work  by  way  of 
general  taxation.  It  Is  not  suggested  in  the 
arguments  of  the  learned  counsel  for  the 
prosecutors  that  a  general  taxpayer  has  any 
constitutional  right  to  require  a  portion  of 
the  general  expenditure  to  be  reimbursed  by 
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the  Imposition  of  special  asseBsments  upon 
partlcniar  pieces  of  property  within  the  dis- 
trict Nor  Is  there,  so  far  as  we  are  aware, 
any  reason  or  anthorlty  to  support  such  a 
view.  At  the  very  least,  the  burden  wonid 
be  npon  the  prosecutors  to  show  that  some 
class  of  property  is  to  be  so  peculiarly  ben- 
efited that  it  ought  to  be  specially  assessed. 
This  burden  has  not  been  sustained.  Indeed, 
in  the  circumstances  of  the  present  case,  it 
Is  difficult  to  see  how  any  particular  proper- 
ties or  group  of  properties  could  be  selected 
as  Justly  subject  to  a  special  imposition  on 
the  ground  of  peculiar  beneflts  to  be  derived 
from  the  Improvement.  If  the  project  were 
intended  to  relieve  certain  lands  from  natural 
disadvantages,  the  case  might  in  this  respect 
be  different  But  the  lands  that  in  reason- 
able anticipation  are  to  be  specially  advan- 
taged by  the  cleansing  of  the  Passaic  river 
are  those  that  happen  to  have  been  here- 
tofore especially  disadvantaged  by  the  pollu- 
tion of  the  river.  They  are  simply  to  be 
relieved  from  the  consequences  of  that  pollu- 
tion. Since  the  pollution  is  presumably  un- 
lawful as  against  private  landowners,  and 
has,  in  a  sense,  worked  a  private  nuisance 
to  such  lands,  it  could  not  be  deemed  Just 
to  Impose  upon  the  lands  themselves  the 
cost  of  relief  from  the  nuisance.  On  the 
other  hand,  if  an  attempt  had  been  made  to 
impose  assessments  for  benefits  upon  the 
landed  properties  throughout  the  sewerage 
district  that  make  connections  with  the  mu- 
nicipal sewers  which  have  produced  the  river 
pollution,  it  would  doubtless  have  been  met 
with  the  objection  that  those  properties,  as 
such,  are  worth  no  more  with  a  sewer  whose 
outlet  is  in  New  York  Bay  than  with  a  sewer 
whose  outlet  is  in  the  Passaic  river. 

The  Legislature  has  dealt  with  the  existing 
condltlonB  as  detrimental  not  so  much  to 
property  as  to  the  health  of  the  population 
residing  within  the  sewerage  district  and 
has  not  inequitably  determined  that  the  ben- 
eflts of  the  Improvement  will  be  so  generally 
distributed  that  the  cost  may  well  be  met  by 
general  taxation. 

The  complaint  here  made  by  the  prosecu- 
tors is,  first  that  the  beneflts  of  the  public 
work  established  by  the  act  will  accrue  to 
the  people  of  the  state  at  large,  so  that  Its 
burdens  ought  to  be  borne  from  the  state 
treasury.  This  view,  we  think,  Is  entirely 
untenable.  The  matter  rests  largely  in  legis- 
lative discretion.  Hagar  v.  Reclamation  Dis- 
trict 111  U.  S.  701,  705,  4  Sup.  Ct  663,  28 
L.  Ed.  569.  The  purpose  of  the  act,  as  de- 
clared in  Its  preamble.  Is  to  safeguard  the 
health  of  the  people  residing  within  the  sew- 
erage district.  It  is  therefore  manifestly  Just 
and  equitable  that  the  cost  of  establishing 
and  maintaining  the  works  provided  for  by 
the  act  should  be  imposed  upon  a  limited 
district,  and  not  npon  the  state  at  large.  If, 
for  Instance,  any  part  of  the  flnanclal  bur- 
den of  this  local  Improvement  had  been  at- 
tempted to  be  Imposed  upon  the  counties 


other  than  Bergen,  Passaic,  Essex,  and  Hud- 
son; the  act  would  have  'savored  decidedly 
of  confiscation  under  the  guise  of  taxation. 

The  next  and  principal  argument  is  that 
the  mode  adopted  by  the  Legislature  In  se- 
lecting the  persons  and  property  to  be  taxed, 
and  the  method  of  distribution  and  apportion- 
ment that  is  adopted,  are  violative  of  prin- 
ciples that  have  been  declared  in  our  Judicial 
decisions  to  be  essential  to  a  constitutional 
scheme  of  general  taxation. 

The  distribution  and  apportionment  of  gen- 
eral taxation  imposed  for  public  purposes  Is 
one  of  tbe  most  vital  functions  of  the  legisla- 
tive department  of  government,  being  essen- 
tial to  the  exercise  of  tbe  power  of  taxation 
itself.  As  was  said  by  Chief  Justice  Beasley 
In  the  Agens  Case,  37  N.  J.  Law,  at  page  420: 
"There  Is  nothing  in  the  Constitution  of  this 
state  that  requires  that  all  the  property  In 
the  state,  or  any  particular  subdivision  of 
tbe  state,  must  be  embraced  In  the  opera- 
tion of  every  law  levying  a  tax.  That  the 
effect  of  such  laws  may  not  extend  beyond 
certain  prescribed  limits  Is  perfectly  Indis- 
putable. It  is  upon  this  principle  that  taxes 
raised  In  counties,  townships,  and  dtles  are 
vindicated."  And  in  the  language  of  Justice 
Field  in  Hagar  v.  Reclamation  District,  4 
Sup.  Ct  663,  111  TT.  S.,  at  page  705,  28  L. 
Ed.  569:  "The  rule  of  equality  and  unifor- 
mity prescribed  In  cases  of  taxation  for  state 
and  county  purposes  does  not  require  that  all 
property  or  all  persons  In  a  county'  or  dis- 
trict shall  be  taxed  for  local  purposes.  Such 
an  application  of  the  rule  would  often  pro- 
duce the  very  Inequality  it  was  designed  to 
prevent"  Now  it  seems  to  us  clear  that  the 
power  of  selecting  a  district  for  the  Imposi- 
tion of  general  taxation  for  public  purposes 
that  are  nonmunicipal  or  extra  municipal  Is 
quite  analogous  to  the  power  of  selecting  a 
given  municipal  division  as  the  taxing  dis- 
trict for  the  imposition  of  taxes  that  pertain 
to  the  purposes  of  such  municipality.  The 
general  doctrine  is  laid  down  in  Cooley  on 
Taxation  (2d  Ed.)  pp.  140-165;  Id.  ({Jd  Ed.) 
pp.  225-254;  Desty  on  Taxation,  {  58;  26 
Am.  &  Eng.  Encyc.  Law  (Ist  Ed.)  tit  "Tax- 
ation," p.  183,  etc. 

But  It  Is  argued  that  our  decisions  have 
established  the  rule  that  a  taxing  district 
must  be  coincident  with  some  political  dis- 
trict This  Is  not  an  accurate  statement  of 
what  has  been  decided.  A  close  scrutiny 
of  the  adjudged  cases  will  show  that  they 
have  not  gone  beyond  this  extent;  that  with 
respect  to  the  exercise  of  the  delegated  pow- 
er of  levying  taxes  (using  this  term  "levy- 
ing taxes,"  as  referring  to  the  legislative 
function  of  taxation),  a  taxing  district  may 
not  be  created  that  is  narrower  in  extent 
than  a  single  political  district  Tbe  cases 
relied  upon  are  Tidewater  Co.  v.  Coster,  18 
N.  J.  Eq.  518,  90  Am.  Dec.  634;  State,  Agens, 
Pros.,  V.  Newark,  37  N.  J.  Law,  415,  18  Am. 
Rep.  729;  State,  Baldwin,  Pros.,  v.  Fuller, 
39  N.  J.  Law,  576,  affirmed  40  N.  J.  Law,  615; 
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Lydecker  r.  Boslewood.  41  N.  J.  Law,  154; 
Jiorgan  t.  CktmptroUer  of  Elizabeth,  44  N. 
i.  liaw,  671;  Kean  t.  Drigga  Drainage  Co., 
45  N.  J.  Law,  91;  Auryansen  t.  Hackensack 
Imp.  Commission,  4B  N.  J.  Law,  113;  Taylor 
T.  Smith,  60  N.  J.  Law,  101,  11  Atl.  321. 

With  the  rule  eatabllshed  in  the  Tidewater 
Case,  and  reaffirmed  In  the  Ageus  Case,  that 
assessments  Imposed  upon  specific  parcels 
of  property,  for  the  special  and  extraordinary 
benefits  conferred  thereon  by  local  Improve- 
ments must  be  United  to  the  amount  of  the  pe- 
culiar benefits,  we  are  not  now  concerned.  In 
the  Agens  Case,  which  related  to  special  as- 
sessments, and  not  to  general  taxation.  Chief 
Justice  Beasley,  speaking  foV  the  Court  of  Er* 
rors  and  Appeals,  In  arguing  against  the  mo- 
tion that  the  legislative  power  to  select  the 
subjects  of  taxation  is  untrammeled,  employ- 
ed this  antithesis:  "It  would  seem  much  more 
in  accordance  with  correct  theory  to  maintain 
that  the  power  of  selectloii  of  the  property 
to  be  taxed  cannot  be  contracted  to  narrower 
bounds  than  the  political  district  within 
which  it  Is  to  operate,  than  that  such  power 
Is  entirely  lUlmltable."  Following  thU  in- 
timation, this  court,  in  Baldwin  v.  Fuller, 
held  that  the  Legislature  has  no  power  to 
impose  a  particular  tax  upon  any  territory 
narrower  in  bounds  than  the  political  dis- 
trict of  which  it  is  a  part,  without  having 
regard  to  the  special  benefits  which  may  ac- 
crue to  those  upon  whom  it  Is  made  to  fall. 
This  rule  was  followed  in  the  Lydecker,  Mor- 
gan, and  Auryansen  Cases.  It  will  be  ob- 
served, however,  that  In  all  these  cases  the 
court  was  dealing  with  Instances  of  the  dele- 
gated legislative  power  of  taxation,  and  with 
taxes  that  were  laid  by  municipal  officers 
for  municipal  purposes;  that  is,  for  purposes 
that  pertained  not  merely  to  the  territory,  bat 
to  the  governmental  objects  of  a  given  po- 
litical district  that  included  the  lesser  taxing 
strict  within  Its  bounds.  The  mischief  to 
be  guarded  against  was  the  abuse  of  author- 
ity by  officials  chosen  to  represent  an  entire 
political  district,  who  imposed  taxes  upou  a 
limited  portion  of  the  community.  That 
this  is  the  rationale  of  the  rule  appears  from 
what  was  said  by  Mr.  Justice  Magle  (now 
Chancellor)  in  Taylor  v.  Smith,  50  N.  J.  Law, 
iOl,  11  Atl.  321,  at  page  106,  60  N.  J.  Law. 
page  323,  11  Atl^  where  he  cited  the  above 
cases  as  establishing  that  the  Legislature  has 
no  authority  to  delegate  the  power  of  general 
taxation,  except  to  political  divisions  or  cor- 
porations of  the  state,  and  that  for  the  sole 
purpose  of  enabling  them  to  exercise  the  pow- 
ers of  government  conferred  upon  them  with- 
in their  locality.  See,  to  the  same  elTect, 
Peck  V.  Township  of  Raritan,  52  N.  J.  Law, 
320,  19  Atl.  610;  Howell  v.  MUlville,  60  N.  J. 
Law,  97, 36  Atl.  691;  and  Smith  v.  Howell,  60 
N.  .T.  Law,  384,  38  Atl.  180.  Whether  the 
power  of  taxation  la  unconstitutionally  dele- 
gated by  the  present  act  is  a  separate  ques- 
tion, to  be  dealt  with  presently. 

But  the  concern  of  the  courts  witb  utf 


method  adopted  by  ttie  Zjegtslature  for  the 
distribution  and  apportionment  of  taxation 
for  public  purposes  to  eonfined  to  mdioldlng 
the  constitutional  guaranty  against  the  tak- 
ing of  private  property  for  public  use  wltbont 
compensation.  The  doctrine  of  Baldwin  ▼. 
Fuller  is  grounded  upon  that  guaranty,  and 
to  limited  accordingly.  Its  object  to  te  aafe- 
guaid  the  few  from  confiscation  of  their  prop- 
erty for  the  general  benefit  under  the  guise 
of  taxation.  In  this  view,  the  rule  that  a  tax- 
ing dtotrict,  estabUshed  for  purposes  such 
as  were  present  In  the  above  cases,  may  not 
be  made  smaller  In  extent  than  a  aingle  po- 
Utical  dtotrict,  has  a  distinct  utUlty.  But  the 
reason  for  the  rule  wholly  disappears  when 
the  taxing  dtotrict  to  established  by  the  gen- 
eral Leglstoture  for  public  purposes  whose 
general  benefits  extend  beyond  the  lines  of 
any  political  district,  so  that  the  taxing  dis- 
trict, as  here,  includes  the  whole  of  certain 
political  dtotrlcto.  and  parts  of  otbeta:  and 
when  the  taxes  In  question  are  imposed,  not 
by  any  delegated  authority,  but  by  the  Legls- 
toture Itself.  And  so,  in  our  opinion,  the 
Umitatlon  which  the  rule  of  Baldwin  ▼. 
Fuller  apparently  imposes  upon  the  general 
power  of  the  Le^lature  to  establish  dis- 
tricts for  the  purpose  of  localizing  taxation, 
and  anrartlonlng  iU  burdens,  has  no  ap- 
plicancy  to  the  taxing  dtotrict  or  dtotrlcti 
established  by  the  act  now  before  na. 

The  method  of  apporticmment,  however,  to 
further  assailed  as  being  not  nnUorm 
throughout  the  whole  of  the  taxing  dtotrict  it- 
selt  This  criticism  retotes  to  the  provision 
that  municipal  divtoions  which  are  only  In 
part  included  within  the  sewerage  district 
shall  contribute  to  the  construction  fund  in 
proportion  to  their  ratables  that  are  within 
the  district,  while  the  share  thus  apportioned 
shall  be  raised  by  general  tax  upon  persons 
and  property  throughout  such  municipal  di- 
vtoion.  But  it  does  not  follow  that  thto 
method  of  apportionment  to  arbitrary  or  In- 
equitable in  its  results;  much  lees,  that  It  to 
eonflscatory.  If  the  pollution  of  the  rlvor 
demonstrably  appeared  to  be  caused  solely  or 
chiefly  by  the  inhabitants  of  the  sewerage 
district  as  such.  It  might  be  equitable  that  the 
entire  burden  of  taxation  should  be  imposed 
upon  the  inhabitants  of  the  dtotrict  and  prop- 
erty situated  therein.  But  It  to  clear  tliat  a 
great  portion,  and  probably  the  most  danger- 
ons  portion,  of  the  polluting  material,  pro- 
ceeds from  municipal  sewers,  some  at  which 
are  controlled  by  municipalities  whose  terri- 
tory to  not  entirely  included  within  the  sewer- 
age district  It  to  not  onfair  to  assume  that 
the  public  benefit  of  the  several  systems  of 
municipal  sewers  is  concident  with  the  bounds 
of  the  several  munlclpalitiea,  and  for  thto  rea- 
son it  may  not  be  inequitable  for  the  Leglsto- 
ture to  apportion  the  taxation  among  the  mu- 
nicipalities as  such,  or  among  persons  and 
property  throughout  each  of  the  several  mu- 
nicipal divtoions;  the  result  being  that  the 
burden  of  taxation  to  extended  rather  wld,!r 
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than  the  boniidB  of  the  sewerage  district 
which  l8  Injuriously  affected  by  the  river  pol- 
latlon.  In  view  of  this,  we  cannot  say  that  It 
was  unreasonable  for  the  Legislature,  recog- 
nlelng  the  dlfficultlee  that  lay  In  the  way  of 
making  a  single  taxing  district  coincident  In 
bounds  with  the  sewerage  district,  to  include 
the  entire  territory  of  all  municipal  divisions 
that  either  in  whole  or  in  part  are  included 
within  the  sewerage  district. 

If  we  treat  the  area  thus  subjected  to  taxa- 
tion as  a  single  taxing  district,  we  find  that  it 
includes  the  whole  of  the  sewerage  district, 
and  so  much  additional  territory  as  is  neces- 
sary in  order  to  embrace  the  whole  territory 
of  the  several  municipal  divisions  that  are  in 
part  included  within  the  sewerage  district. 
In  this  aspect,  the  distribution  of  taxation 
throughout  the  district  is  not  uniform,  for  a 
different  mle  will  prevail  in  those  municipal 
divisions  which  are  only  in  part  within  the 
sewerage  district  from  that  which  obtains  in 
those  that  are  wholly  Included  within  tiK 
sewerage  district.  But  the  act  may  Just  as 
well  be  viewed  as  establishing  so  many  taxing 
districts  as  there  are  municipalities  affected 
by  the  sewerage  plan.  In  this  aspect,  there  is 
an  apportionment  of  the  general  burden  of 
taxation  among  the  several  municipal  divi- 
sions affected;  that  apportionment  being 
based  upon  a  definite  rule  prescribed  by  tlie 
liegislatnre  In  the  act  The  difference  is  not 
mibstantlal.  In  either  case  the  question  Is 
whetlier  the  apportionment  is  Justifiable;  and 
te  either  case  the  municipality,  or,  rather,  tlie 
municipal  taxing  officers,  are  used  as  convoi- 
lent  govwnmental  agencies  for  reaching  tlie 
taxpayers  upon  whom  the  burden  is  designed 
to  rest 

The  rule  that  general  taxes  sliaU  be  unl- 
form  tbroughOQt  the  taxing  district  is  only  a 
means  to  the  end  of  equitable  apportionment 
It  has  for  its  basis  the  preveition  of  unfound- 
ed discriminations  as  between  taxpayers. 
For  the  guidance  of  administrative  officers,  H 
la  perhaps  the  <mly  practlcahle  rale.  But  it 
cannot  rationally  be  said  to  form  a  Hmltatlou 
npon  the  sovereign  legislative  power  In  which 
taxation  or^lnates.  'V^th  respect  to  a  legis- 
lative measure  such  as  that  before  us,  the 
courts  ar«  limited  to  Inquiring  whetlier  the 
scheme  of  taxation  palpably  amounts  to  an 
evasion  of  the  constitutional  guaranty  that 
luroperty  Shall  not  be  taken  for  pabllc  use 
witlioat  compensation.  The  present  act  ap- 
portions tlie  burden  among  the  several  mimlc- 
liwl  divMoDS  affected  in  the  felIowii«  man- 
ner: First  as4o  cost  of  constmction,  in  pro- 
portion to  the  amount  of  the  taxable  ratables 
that  are  within  the  sewerage  district;  and, 
secondly,  with  regard  to  the  cost  of  mainte- 
nanee  and  operation,  it  apportiona  the  taxes 
according  to  the  amount  of  lewage  delivered 
by  the  respective  municipalities  foto  the  sew- 
erage system  that  is  to  be  e8ta<bllshed  by  the 
oommissloDNB.  Bach  of  these  methods  of  ap- 
portJonment  rests  upon  a  rational  basis,  and 
cannot  ke  deemed  as  .oecessarlly  unjust  or  in- 


equitable, nor  is  there  anything  In  the  case  to 
show  that  they  are  so  In  truth.  See  King  v. 
Heed,  43  N.  3.  Law,  180,  at  page  200.  Except 
In  a  clear  case,  the  question  of  apportioning 
taxation  must  be  treated  as  resting  solely 
within  the  legislative  discretloa  Only  where 
ttie  abtKie  of  discretion  is  palpable  are  the 
courts  Justifled  in  setting  aside  a  scheme  of 
taxation  as  amounting  in  effect  to  a  taking  of 
pn^perty  without  compensation. 

But  tr  we  are  wrong  in  this,  it  seems  clear 
that  it  does  not  He  in  the  mouth  of  the  pres- 
ent prosecutors  to  raise  the  objection.  We 
must  assume  that  the  bounds  of  the  sewerage 
district  were  chosen  by  the  Legislature  in  the 
exercise  of  a  t&ir  discretion.  They  were  es- 
tablished by  an  act  passed  in  1902,  and  have 
been  adopted  by  the  Legislature  of  1908  for 
the  purposes  of  this  act  We  must  take  it  for 
granted  that  those  boundaries  were  reason- 
ably adopted.  That  being  so,  it  would  have 
been  not  clearly  inequitable  for  the  Legisla- 
ture to  limit  taxation  to  the  bounds  of  the 
sewerage  district,  and  to  distribute  it  uni- 
formly among  all  persons  and  property  there- 
in. Now,  the  adoption  of  that  method  would 
have  resulted  precisely  the  same,  so  far  as 
the  burden  of  the  scheme  upon  the  city  of 
Peterson  and  citisens  and  property  owners 
therein  is  ctmcemed,  as  tlie  scheme  of  appw- 
tlonment  that  the  Legislatore  have  adopted, 
for.  In  ai^tortioBing  to  municipal  dtvlsions 
that  tie  only  In  part  within  the  sewerage  dis- 
trict the  share  of  the  burden  proportionate  to 
that  part,  they  have  left  the  burden  upon 
Pateraon,  all  of  which  Is  wltbln  the  district, 
at  precisely  the  same  measure  that  wonld 
have  obtained,  bad  only  persons  and  property 
within  the  sewerage  district  been  taxed. 
Therefore,  if  the  scheme  of  apportionment  Is 
la  this  respect  Inequitable,  the  prosecntora  a>e 
not  aggrieved  thereby. 

The  act  provides  tliat  the  taxes  ave  to  be 
assessed  and  collected  in  the  same  manner  as 
state  and  county  taxes.  This  does  not 
amount  to  a  deprivation  of  property  withoot 
due  process  of  law,  within  the  prohibition  of 
the  fourteenth  amendment  of  the  federal  Ooa- 
stltutlon.  10  Am.  ft  Bng.  Bncya  La"*  (Sd  Bd.) 
p.  3oa 

It  is  further  objected  that  by  this  act  the 
taxing  power  is  delegated  to  the  Passaic  Val- 
ley sewerage  eommissiraiers,  a  corporatlflo 
other  than  a  politlcfll  division,  and  that  sndi 
del^atbn  is  prohibited  by  the  Constltirtioh. 
This  objection  fails  to  take  into  account  Uie 
essential  difference  between  the  legislative 
function  of  levying  taxes  (that  is,  the  impori- 
tlon  of  taxes  upon  persons  and  pmptarty)  and 
the  admintetratlve  function  of  assessing  and 
collecting  taxes  thus  levied.  The  fbimer  In- 
cludes the  adoption  of  a  law,  ordinance,  «r 
resolution  declaring  that  for  certain  purposes 
taxes  shall  be  laid,  and  according  to  what 
rule,  including  a  designation  of  the  persons 
and  property  to  be  subjected  fliereto,  and  the 
district  within  which  the  same  shall  be  opera- 
tive.   The  latter  function  tnoludea  tiM  de- 
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talis  of  assessment,  collection,  adjustment, 
enforcement,  and  tlie  like,  which,  in  the  na- 
ture of  things,  are  of  necessltjr  intrusted  to 
subordinate  functionaries  of  the  government 
In  the  article  on  "Taxation"  in  27  Am.  &  Eng. 
Encyc.  Law  (2d  Ed.),  the  distinction  between 
the  legislative  and  administrative  fimctions 
is  clearly  recognized  at  pages  658,  729,  730, 
733,  734.  The  confusion  that  sometimes  aris- 
es in  the  discussion  of  this  question  is  at- 
tributable to  the  ambiguous  meaning  of  the 
verb  "levy,"  as  applied  to  taxation.  The  In- 
discriminate use  of  this  word  is  pointed  out 
in  27  Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  at  page 
729.  In  section  16  of  the  act  under  review 
the  commissioners  are  required  each  year  to 
"order  and  cause  a  tax  to  be  levied  and  as- 
sessed," etc.;  and  they  are  to  "certify  to  the 
tax  assessor,  taxing  board  or  taxing  officer  the 
amount  of  tax  required  to  be  levied,  assessed 
and  raised,  •  *  *  and  the  said  asses- 
sors," etc.,  "shall  assess  said  sums  so  directed 
to  be  assessed  [and  certified  to  them]  upon  all 
the  persons  and  property  liable  to  be  assessed 
for  state  or  county  taxes,  and  the  said  tax 
shall  be  levied,  assessed  and  collected  by  the 
same  officers,"  etc.,  "•  •  •  and  the  tax 
so  levied  upon  real  estate  shall  be  a  lieu 
thereon,"  etc.  It  Is  plain  that  the  word 
"levied"  Is  here  used  either  as  synonymous 
with  "assessed"  (a  mere  Iteration),  or  else  In 
the  sense  of  enforcing  and  collecting  the  tax- 
eSb  In  the  beginning  of  the  section  it  seems 
to  be  used  in  the  former  meaning.  In  the 
latter  part  of  the  section  its  use  seems  to  In- 
dicate that  the  process  of  collection  is  refer- 
red to.  But  it  is  plain  that  throughout  the 
section  the  word  "levy"  is  used  as  referring 
to  the  administrative  functions  of  taxation, 
and  not  at  all  to  the  legislative  function. 
The  distinction  between  these  functions  was 
pointed  out  by  Depue,  J.,  In  Township  of  Ber- 
nards v.  Allen,  61  N.  J.  Law,  228,  39  Ati.  716, 
at  page  238,  61  N.  J.  Law,  page  719,  39  Atl., 
and  is  also  referred  to  In  the  dissenting  opin- 
ion of  Magle,  C.  J.,  61  N.  J.  Law,  692,  41  Atl. 
250.  It  Is  worthy  of  note  that  Justice  Depne 
used  the  phrase  "levying  taxes"  as  descrip- 
tive of  the  legislative  function,  while  Chief 
Justice  Magle  used  It  as  referring  to  the  ad- 
ministrative process  of  collecting  the  taxes. 
The  substantial  distinction  to  be  kept  In  mind 
is  that  which  exists  between  the  legislative 
and  administrative  functions.  The  term  used 
in  describing  either  function  is  immaterial. 
In  the  opinion  of  Mr.  Justice  Depue  in  the 
case  Just  cited  (61  N.  J.  Law,  at  page  238,  39 
Atl.  719),  It  was  expressly  stated  that  the  Leg- 
islature, having  prescribed  a  rule  of  taxation, 
may  Intrust  the  assessment  and  collection 
thereof  to  other  officers.  The  law  under  re- 
view in  that  case  was  declared  unconstitu- 
tional because  it  confided  the  entire  legisla- 
tive function  of  municipal  taxation  to  a  com- 
mission not  elected  by  the  people.  Whether 
.  the  doctrine  of  that  case  would  be  applied  to 
a  taxing  district  such  as  the  one  now  under 
consideration,  established  for  purposes  not 


municipal  in  their  character,  may  well  be 
doubted.  That  question  need  not  now  be  con- 
sidered, for  the  act  before  us  makes  no  dele- 
gation of  the  legislative  function  of  taxation. 
The  powers  of  the  sewerage  commissioners 
with  respect  to  taxation  are  not  legislative, 
but  administratlva  The  act  of  the  Legisla- 
ture has  granted  the  tax,  declared  the  pur- 
pose, delimited  the  taxing  district,  prescribed 
the  rules  of  distribution  bnd  apportionment, 
and  limited  the  aggr^pate  of  the  burden.  Be- 
sides that  limitation,  the  expenditures  au- 
thorized by  the  act  are  as  closely  guarded  as 
is  practicable  In  a  l^islative  measure.  The 
authorization  is  of  a  single  public  work,  the 
purpose  and  general  plan  of  which  are  de- 
fined. Any  work  exceeding  in  cost  $5,000  is 
to  be  let  to  the  lowest  bidder  after  public  ad- 
vertisement No  contract  beyond  $25,000  is 
to  be  awarded  until  approved  by  the  governor. 
The  authority  given  to  the  commissioners  to 
purchase  lands  is,  of  course,  subject  to  the 
Implied  condition  that  they  may  be  purchased 
at  a  reasonable  price.  If  no  such  price  can 
be  fixed  by  agreement  there  is  power  to  re- 
sort to  condemnation  proceedings,  which  pre- 
sumably will  result  in  giving  to  the  landown- 
er the  fair  value  of  the  property  taken,  and 
no  more.  To  the  extent  that  the  execution  of 
this  public  work  under  these  safeguards  will 
require  the  expenditure  of  public  moneys,  not 
exceeding  in  the  aggregate  $9,000,000,  the 
Legislature  has  in  this  act  made  appropria- 
tion of  the  people's  money,  and  has  granted 
the  tax  to  raise  the  same.  It  has  designated 
the  commissioners  as  administrative  officers 
to  supervise  the  details  of  assessment  and  col- 
lection, and  has  placed  under  them  the  local 
assessors  and  collectors.  Unless  the  Legisla- 
ture is  to  remain  in  continuous  session,  and 
carry  out  through  Its  own  committees  the  de- 
tails of  taxation,  it  Is  difficult  to  see  bqw  any 
greater  particularity  of  legislation  is  to  be 
achieved  than  in  the  act  before  us. 
.  It  is  further  objected  that  the  dty  of 
Faterson  has  a  vested  right  to  empty  Its 
sewers  Into  the  Passaic  river,  which  la  In- 
terfered with  by  this  legislation.  It  being 
claimed  that  this  method  of  sewage  disposal 
cannot  be  abolished  without  compensation  to 
the  city.  The  acts  under  which  these  sew- 
ers were  constructed  are  P.  L.  1867,  p.  653,  { 
17;  P.  L.  1868,  p.  126;  P.  L.  1871,  pp.  846, 
855.  In  Simmons  v.  Paterson,  66  N.  J.  Bq. 
385,  45  Atl.  995,  48  L.  R.  A.  717,  83  Am.  St 
Kep.  642,  it  was  held  by  the  Court  of  Errors 
and  Appeals  that  these  acts  constituted  a 
legislative  authority  for  discharging  the  con- 
tents of  the  sewers  into  the  river.  There- 
fore the  city  was  not  chargeable  as  for  main- 
taining a  public  nuisance.  With  respect  to 
the  rights  of  a  private  riparian  owner  above 
tide  water,  it  was  held  that  since  the  dty 
bad  incurred  the  large  expense  of  installing 
Its  sewer  system.  In  reliance  upon  legislative 
authority,  with  long  acquiescence  upon  the 
part  of  the  landowner,  he  would  not  be  al- 
lowed an  injunction  to  restrain  the  use  of  the 
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seweis,  provided  tbe'dty  would  make  com- 
pensation to  him  for  the  deprivation  of  bis 
property  right.  But  it  was  not  held  In  that 
case,  and  we  fall  to  see  bow  It  can  be  held, 
that  the  legislative  aathority  referred  to  Is 
Irrevocable  by  the  Legislature.  The  acts  that 
conferred  the  authority  have  not  any  sem- 
blance of  contractual  form  or  quality.  And 
If  they  bad,  they  would  be  none  the  less  re- 
pealable  so  soon,  at  least,  as  such  repeal  is 
demanded  In  the  interests  of  the  public 
health  and  safety.  In  Stone  v.  Mississippi, 
101  n.  S.  814,  819,  25  L.  Ed.  1079,  Chief  Jus- 
tice Walte  said:  "No  Legislature  can  bargain 
away  the  public  health  or  the  public  morals. 
Tbe  people  themselves  cannot  do  It;  much 
less,  their  servants."  In  Butchers'  Union  Co. 
▼.  Orescent  City  Co.,  Ill  U.  S.  746,  751,  4 
Sap.  Ct  662,  28  L.- Ed.  686,  Mr.  Justice 
Miller  said:  "A  wise  public  policy  forbids 
the  leglslatlTe  body  to  divest  itself  of  the 
power  to  enact  laws  for  the  preservation  of 
health  and  the  repression  of  crime."  See,  al- 
so. New  Orleans  Gas  Co.  v.  Louisiana  Light 
Oa,  116  n.  S.  660,  672,  6  Sup.  Ct  262,  29 
L.  Ed.  616;  Mngler  v.  Kansas,  123  U.  & 
623,  664,  8  Sup.  Ct  273,  81  L.  Ed.  205. 

In  our  Judgment  the  acts  under  which 
Paterson  was  authorized  to  empty  its  sewage 
Into  the  Passaic  river  amount  merely  to  a 
legislative  license,  revocable  at  the  will  of 
tbe  Legislature,  certainly  whenever  tbe  pub- 
lic health  and  safety  require.  The  act  before 
08,  in  withdrawing  that  license,  prohibiting 
further  pollution  of  the  river,  and  requiring 
that  the  sewage  of  the  dty  shall  hereafter 
be  discharged  into  the  sewers  to  be  construct- 
ed nnder  this  act  la  only  a  reasonable  ezeti- 
dae  of  the  police  power  of  the  state,  anb- 
Ject  to  which  power  public  and  private 
rights  and  property  alike  are  held. 

It  is  perhaps  unnecessary  to  diacnsa  the 
question  whether  Paterson'e  rights  In  the 
■ewers  have  such  attributes  of  private  prop- 
erty aa  would  render  them  inviolable  by  the 
Legislature.  See  Dill.  Mun.  Cor.  (4th  fiU.)  f  | 
66,  71;  20  Am.  &  Eng.  Encyc.  Law  (2d  Ed.) 
tit  "Municipal  Corporations,"  p.  1220.  Even 
treating  them  as  private  property,  they  are 
subject  to  police  regulations,  such  as  this  act 
imposes,  to  the  end  that  their  use  may  not 
unduly  endanger  the  public  health.  State 
T.  Wheeler,  44  N.  J.  Law,  88,  81. 

We  are  not  willing,  however,  to  assent  to 
the  notion  that  the  municipal  sewers,  and 
the  privilege  of  discharging  them  into  the 
river,  are  held  by  the  city  aa  private  proper- 
ty. In  such  sense  that  the  Legislature  cannot 
impair  the  city's  rights  therein  without  com- 
pensation. The  mnnleipal  corporation  is  sim- 
ply one  of  the  governmental  agencies  of  the 
state,  and  is  subject  to  legislative  control 
vrithout  limitation,  saving  such  as  the  Con- 
stitution Imposes.  The  only  limitation  that 
is  dted  as  pertinent  to  tbe  present  case  Is 
the  prohibition  of  spedal  laws,  which,  as 
.  we  have  already  seen,  Is  not  violated.  The 
constitutional  provision  that  private  property 


shall  not  be  taken  tor  public  use  without 
compensation  has  no  appllcancy.  The  sew- 
ers are  already  public  property;  the  munid- 
pal  corporation  being  but  a  public  trustee, 
with  powers  conferred  by  the  Legislature 
for  the  purposes  of  tbe  trust  Those  pow- 
ers may  be  revoked,  and  the  trust  resumed 
by  the  states  at  the  will  of  the  Legislature. 
Meriwether  v.  Garrett,  102  V.  S.  472,  513, 
26  L.  Ed.  197;  Essex  Public  Boad  Board 
V.  Sklnkle,  tt  N.  J.  Law,  641,  671,  10  AtL 
879;  Millbum  v.  South  Orange,  55  N.  J.  Law, 
254,  257,  26  Ati.  75;  Newark  v.  Watson,  56 
N.  J.  Law,  667,  673,  29  Atl.  487,  24  L.  R.  A. 
843. 

It  is' next  objected  that  the  Legislature  has 
no  authority  to  compel  the  dty  of  Paterson 
to  incur,  without  its  consent  the  cost  of  the 
trunk  sewer  and  the  maintenance  of  the  dis- 
posal works,  as  provided  in  the  act  under 
consideration.  This  objection  proceeds  on 
the  assumption  that  the  act  imposes  the  cost 
upon  the  munidpallty  as  such,  ratber  than 
upon  Its  citizens  and  property  owners — an  asi- 
sumption  whose  soundness  we  cannot  coni- 
cede.  For  the  purposes  of  the  present  ob- 
jection, however,  the  distinction  seems  to 
point  to  no  substantial  dUference,  since  the 
power  to  impose  the  cost  upon  the  dtlzens 
and  property  owners  would  necessarily  in- 
clude tbe  power  to  employ  the  munldpal  cor- 
poration as  a  convenient  governmental  agen>' 
cy  for  enfordng  payment  of  the  cost  through 
the  Instrumentality  of  local  taxation.  Tbe 
objection  itself,  when  analysed,  will  be  seen 
to  rest  upon  tbe  notion  that  in  establishing  a 
munldpal  corporation  the  Legislature  has 
conferred  upon  it  some  exduslve  powers  be- 
yond revocation  or  repealer.  This  notion  is 
contrary  to  the  fundamental  prlndple  that 
municipal  corporations  are  simply  govern- 
mental agendes  adopted  for  reasons  of  con- 
venioice  In  order  to  deal  with  local  afTaira. 
The  contrary  doctrine — that  which  treats  a 
municipal  corporation  as  endowed  with  some 
measure  of  Independent  sovereignty — ^bas 
found  expression  in  one  notable  dedsion. 
People  ex  rel.  Board  of  Park  Gom'rs  v.  Com- 
mon Council  of  Detroit  (known  as  the  "De- 
troit Park  Case")  28  Mich.  228,  16  Am.  Rep. 
202.  There  it  was  held  that  the  Legislature 
could  not  compel  the  dty  to  establish  and 
maintain  by  local  taxation  a  park  and  boule- 
vard within  tbe  dty.  Tbe  reasoning  by 
which  this  result  was  reached  Is  limited  to 
matters  of  purely  local  concern,  and  Judge 
Cooley,  by  whom  the  opinion  was  delivered, 
expressly  declared  that  "the  local  authorities 
cannot  be  permitted  to  determine  for  them- 
selves whether  they  will  contribute  through 
taxation  to  the  support  of  the  state  govern- 
ment or  assist  when  called  upon  to  suppress 
insurrections  or  aid  in  the  enforcement  of  tiK 
police  laws.  Upon  all  such  subjects  the 
state  may  exercise  compulsory  authority, 
and  may  enforce  the  performance  of  local  du- 
ties either  by  employing  local  officers  for  the 
purpose,  or  through  agents  or  officers  of  Its 
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own  appointment"  And  In  the  later  case 
of  Davock  T.  Moore,  105  Mich.  120,  63  N.  W. 
424,  28  L.  R.  A.  783,  the  same  conrt  expresB- 
\j  afflrffls  the  compulsory  power  of  the  gen- 
eral Legislature  over  the  municipalities  In 
respect  to  taxes  imposed  for  the  preservation 
of  the  public  health.  Judge  Oooley,  in  his 
work  on  Taxation,  published  after  the  deci- 
sion Is  the  Detroit  Case,  clearly  recognizes 
that  In  some  matters,  ordinarily  conBded  by 
the  general  Legislature  to  local  control,  the 
interest  of  the  state  is  still  so  paramount  that 
the  Legislature  may  compel  taxation  without 
the  consent  of  those  locally  concerned. 
Among  these  he  Instances  the  preservation  of 
thA  public  peace  and  health,  and  the  care  of 
roads  and  bridges,  schools,  etc  Oooley  on 
Taxation  <2d  Ed.)  p.  684;  Id.  (Sd  Ed.)  p.  1300. 
Judge  Dillon  likewise,  tn  his  work  on  Mu- 
nicipal Corporations,  recognizes  that  the  doc- 
trine of  the  Detroit  Oase  la  not  applicable  to 
legislation  establishing  a  system  of  sewers 
or  drainage  for  the  protection  of  the  health 
of  the  people,  and  that  for  such  purposes  the 
Legislature  may  compel  a  city  to  make  provi- 
sion for  a  proper  system,  and  raise  the  neces- 
•aiy  taxes  or  make  the  necessary  assessments 
to  that  end.  1  Dill.  Mun.  Corp.  (4th  Ed.)  ( 
7S.  In  Gordon  ▼.  Comes,  47  N.  Y.  608,  It 
was  held  that  a  tax  may  be  Imposed  by  the 
Legislature  upon  a  particular  locality  (In  this 
case  a  particular  town)  to  aid  In  a  public  pur- 
pose which  the  Legislature  may  reasonably 
regard  as  a  benefit  to  that  locality  as  well  as 
to  the  state  at  large,  and  that  Inequality  in 
the  apportionment  of  the  expense  of  the  un- 
dertaking as  between  the  state  and  the  lo- 
cality cannot  be  alleged  to  Impugn  th«  yalld* 
ity  of  the  act  In  any  but  an  extreme  oase  of 
arbitrary  apportionment.  Bee,  also,  Darllng)- 
ton  Y.  Mayor,  etc.,  of  New  York,  81  N.  Y. 
164,  188,  88  Am.  Dec.  248;  People  v.  Flagg, 
46  N.  Y.  401.  On  the  other  hand,  in  People 
T.  Batchellor,  63  N.  Y.  128,  18  Am.  Rep.  480, 
tt  was  held  that,  while  the  Legislature  may 
compel  a  municipal  corporation  to  tax  Its 
dtlzens  in  order  to  provide  for  the  establisb- 
■lent  and  maintenance  of  public  improve- 
floents  (such  as  the  ordinary  highways  that 
were  in  question  in  People  v.  Flagg,  46  N.  Y. 
401),  yet  a  municipal  corporation  cannot  be 
thus  compelled,  wjthont  its  consent  or  that 
of  its  taxable  inhabitants,  to  tax  itself  in 
wder  to  aid  a  private  enterprise,  such  as  a 
railroad  operated  for  the  gain  of  its  stock- 
holders. The  power  of  the  state  to  require 
local  improvements  to  be  made  wliich  are 
essential  to  the  health  and  prosperity  of  any 
community  within  its  borders  is  recognized 
also  in  Hagar  t.  Reclamation  District,  111  U. 
S.  701,  704,  4  Sup.  (3t  668,  28  U  Ed.  S69: 
Jensen  v.  Polk  County,  47  Wis.  298,  2  N.  W. 
320;  Bryant  t.  Robbins,  70  Wis.  258,  36  N. 
W.  546;  City  of  Philadelphia  v.  Field,  68  Pa. 
320;  Philadelphia  v.  Fox,  64  Pa.  169.  The 
practical  result  of  adopting  a  contrary  view 
Is  conspicuously  illustrated  In  the  case  before 
us.    U  the  sovereign  state,  acting  through 


the  general  Legislature;  la  wittiont  power  to 
require  the  citizens  and  property  owners  of 
Paterson  to  contribute  taxes  towards  the  ex- 
ecution of  any  public  work  that  may  be  nec- 
essary to  prevent  the  offscourings  of  the 
city  from  carrying  disease  or  even  death  to 
its  own  inhabitants  and  the  inhabitants  of 
neighboring  municipalities,  then,  by  the  same 
reasoning,  the  Legislature  is  impotent  to 
compel  the  people  of  Dover,  Boonton,  Morris- 
town,  and  other  towns  In  the  watershed  of 
the  Passaic  above  Patterson,  to  pay  taxes  to- 
wards keeping  the  water  of  the  river  free 
from  pollution  detrimental  to  Paterson.  The 
doctrine  of  the  "consent  of  the  governed"  has 
legitimately  no  such  scope.  Taxes,  although 
granted  by  the  people's  representatives,  al- 
ways operate  in  Invltum  as  against  the  tax- 
payer. The  present  objection  is,  we  think, 
entirely  unsubstantial. 

Next  the  prosecutors  Invoke  article  4,  |  6, 
par.  4,  of  the  Constitution,  declaring  that  the 
Legislature  shall  not  In  any  manner  create 
any  debt  or  liability  of  the  state  exceeding 
$100,000,  without  the  previous  approval  of 
the  people  at  a  general  election.  But  this 
prohibition  has  no  applicancy  to  local  or  mu- 
nicipal Indebtedness.  People  r.  Flagg,  46  N. 
Y.  401,  406;  Cass  T.  DiUon,  2  Ohio  St.  «0T, 
613;  Clark  r.  City  of  JanesviUe,  10  Wis.  186; 
Bushnell  v.  Belolt,  10  Wis.  195,  221;  Pattlson 
V.  Board  of  Supervisors,  13  OaL  175,  182; 
Cooley'a  Const  iim.  (7tb  Ed.)  821-325.  A 
contrary  view  would  overthrow  practically 
all  our  municipal  bond  Issues,  for  they  de- 
pend ultimately  on  legislative  anthorfaatlon. 

The  final  ofajectioa  urged  against  this  act 
is  that  it  Impairs  the  obligation  of  contracts, 
in  requiring  tkat'the  taxes  levied  upon  real 
•atate  puiauant  to  Its  provisions  skall  be 
and  remain  a  flnrt  and  paramount  lien  there- 
on until  paid;  It  being  insisted  that  this  ma- 
4erlally  Interferes  with  the  rights  of  the  pres- 
ent bondholders  of  the  city  of  Pateraon.  We 
are  referred  to  the  statutes  found  in  P.  U 
1901,  p.  13,  ata  P.  L.  1902,  p.  IS,  tor  the 
legislative  authority  pursuant  to  whidi  the 
outstanding  bonds  have  been  IsSued.  The 
former  act  provides  that  the  annual  Interest 
shall  be  raised  by  special  tax,  and  that  In  or- 
der to  redeem  the  bonds  at  maturity  a  sink- 
ing fund  shall  be  estabHsbed,  to  be  created 
by  a  special  annual  tax,  or  from  the  pro- 
ceeds of  assessments  for  Improvements.  The 
act  of  1902  contains  somewhat  similar  pro- 
visions. Neither  of  these  acts  gives  In  ex> 
press  terms  any  Hen  upon  the  taxable  real  es- 
tate by  way  of  security  for  their  payment 
So  far  as  appears,  there  is  nothing  in  the  act 
establishing  the  sewerage  commission  that 
defeats  any  of  the  terms  of  existing  con- 
tracts between  the  city  of  Paterson  and  Its 
creditors,  or  that  impaira  In  any  way  the  ob- 
ligation of  those  bonds.  -  Moreover,  the  terms 
of  the  present  act  would  not  be  construed  as 
Interfering  with  vested  rights.  If  the  pro- 
vision for  a  first  and  paramount  liisi  upon- 
taxable  real  estate  could  be  construed  «a 
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•Bcb  Interference,  and  as  being  for  that  rea- 
son uncooatltutlonal,  it  may  be  exscinded 
from  the  act  witbont  affecting  tbe  general 
ocbeme.  Full  antborlty  for  eliminating  it  is 
found  in  section  23,  wblcb  declares  that  In 
ease,  for  any  reason,  any  section  or  any  pro- 
yjslon  of  this  act  shall  be  Questioned  in  any 
court,  and  shall  be  held  to  be  unconstitutional 
or  invalid,  the  same  shall  not  be  held  to  af- 
fect any  other  section  or  provision  of  the  act 

Section  23  also  renders  it  unnecessary  to 
discuss  the  conatitutiouality  of  the  proviso 
contained  in  section  4  requiring  that  con- 
tracts for  work  reaulred  to  be  done  under  the 
act  aliall  contain  a  stipulation  that,  so  far 
as  practicable,  the  work  shall  be  performed 
by  onion  labor,  and  preference  be  given  to 
citizens  of  tbe  state  of  New  Jersey.  This 
jHTOvlso,  if  uDOOustitutionai,  is  clearly  sep- 
arable. 

Tbe  wilt  of  certiorari  should  be  dismissed, 
wltb  costs. 

6ABRETSON,  J^  concani  in  tbe  above 
vJewB. 

FORT,  J.  (dissenting).  This  writ  brings  np 
for  review  a  resolution  of  the  Passaic  Valley 
Sewerage  Commissioners  passed  June  8, 1903, 
authorizing  the  Issuanee  and  sale  of  corpo- 
rate bonds  to  the  amount  of  $1,000,000  to 
prosecute  the  works  committed  to  their  con- 
trol by  the  statute  under  which  th^  are  cre- 
ated. By  an  act  entitled  "An  Act  to  create  a 
sewerage  district  to  be  called  Passaic  Valley 
sewerage  district"  approved  March  27,  1902, 
the  liC^lature  set  apart,  by  metes  and 
bounds,  a  certain  port  of  the  territory  of  the 
state,  and  created  the  Passaic  Valley  sewer- 
age district  By  this  act  it  is  declared  that 
the  district  thus  created  "shall  be  and  la 
berebj  constituted  a  sewerage  district  under 
tbe  name  and  title  of  Passaic  Valley  sewer- 
age district,  and  it  shall  be  entitled  to  all  of 
the  authority,  ajod  «hall  be  subject  to  all  ttie 
laws  of  this  state  concerning  sewerage  dia> 
tricts  so  created."  P.  U  1902,  p.  190.  Oo 
the  same  day  thwe  was  approved  an  act  en- 
titled "An  act  authonalng  the  appointment 
and  defining  the  powers  and  duties  of  oom- 
missloners  in  sewage  and  drainage  districts 
created  for  the  purpose  of  relieving  the 
streams  and  rivers  therein  from  pollution, 
and  to  provide  a  plan  tax  the  prevention 
thereof,  and  providing  for  the  raising,  ex- 
penditure and  payment  of  moneys  necessary 
for  this  purpose."    P.  Ii.  1802,  p.  195. 

It  is  within  the  power  of  tte  Legislature, 
under  our  state  Constitution,  to  erect  by  a 
special  act  certain  territory  into  a  munld- 
jtallty.  In  Pell  v.  Newark,  this  court  said: 
"The  right  is  still  preserved  to  the  Legisla- 
ture to  create  cities,  towns,  and  counties,  and 
to  change  tbelr  boundaries,  by  special  laws, 
M  as  to  make  them  ftm>ropriate  political  dis- 
tricts for  the  appSeatlon  of  general  laws  es- 
tablishing uniform  rules  for  their  regulation." 
PeU  V.  Newark,  40  N.  J.  Law.  71,  29  Am. 


Bep.  £60.  Whether,  in  creating  the-  munici- 
pal district,  it  Is  essential  that  notice  of  In- 
tention to  do  so  shall  be  advertised  as  re- 
quired by  paragraph  9  of  section  T  of  article 
4  of  the  state  Constitution,  it  will  not  be  nec- 
essary to  determine,  because  it  does  not  ap- 
pear in  tbe  record  that  such  a  notice  was  not 
given.  It  is  provided  by  statute  that  tbe 
publication  of  any  law  In  the  pamphlet  laws 
published  by  the  state  shall  be  prima  facie 
evidence  that  the  notice  required  by  the  Con- 
stitution has  been  complied  with.  P.  U  1876, 
p.  12,  g  6.  This  act  appears  in  the  Pamphlet 
Laws  of  1902,  and  I  shall  presume  that  due 
notice  was  given,  if  required.  Btate  Board  t. 
Diamond  Mills,  03  N.  J..Eq.  Ill,  51  AU.  1019; 
64  N.  J.  Eq.  793,  53  AtL  1126.  Freeholders  ▼. 
Stevenson,  46  N.  J.  Law,  173  (18^.  Tbe  act 
Of  March  27,  1002  (P.  L.  p.  90,  c.  48),  will 
therefore  be  considered  as  having  erected  a 
subdivision  of  tbe  state  for  certain  purposes, 
municipal  in  character,  and  to  be  a  valid  ex- 
ercise of  legislative  authority  for  this  pur- 
pose. 

While  it  may  not  be  necessary  to  pass 
upon  Uie  validity  of  chapter  49  of  the  Laws 
of  1902  (P.  L.  p.  195),  autborisinK  the  appoint- 
ment and  defining  the  duties  of  commission- 
ers in  sewage  and  drainage  districts,  it  may 
be  useful  to  call  attention  to  the  fact  that 
tbe  latter  act  does,  in  general  terms,  create 
authority  for  the  appointment  of  oommisaion- 
eis  for  any  sewerage  district  created  by  tiie 
Legislature,  and  defluee  the  powers  of  such 
CommlBsloness  when  appointed.  This  act 
4oeB  not  authorise  tbe  appolutment  of  com* 
missioners  for  the  Passaic  Valley  sewerage 
district  created  by  the  act  of  March  27,  1902, 
or  of  any  piher  sewerage  district  but  pro- 
vides for  such  officials  in  all  sew^xage  dis- 
tricts created  or  to  be  created  by  the  Legis- 
lature. Tbe  first  section  of  tbe  act  declares 
that  "upcm  the  creation  and  ljnooii>omtlaa 
by  the  Legislature  of  any  seweraw  and 
drainage  district  for  the  purposes  mentiooed 
in  tbe  title  of  the  act  it  diall  be  the  duty 
of  the  Governor  forthwith  to  appoint"  etc, 
"five  reiMents  wltida  tbe  district  who  shall 
constitute  a  boeiA  of  eomniinlMiers,'.'  etb 
The  only  clause  in  tiie  act  of  March  87j  1902; 
about  which  doubt  might  be  suggested,  is 
paragraph  2  of  section  7.  That  however,  is 
independent  and  severable,  If  questieoableb 
Chapter  49  of  the  Laws  of  1902  seems  also 
to  be  within  tbe  reasoning  of  the  dedidon  ia 
State  Board  v.  Diamond  Paper  Mills,  63  N. 
J.  Bq.  HI,  61  Atl.  1019,  which  case  was  af- 
firmed by  tbe  Court  of  Bnors  in:  64  N.  J. 
Eq.  793,  63  Ati.  1126.  This  act  is.  In  eOect 
an  act  to  provide  a  metbod  to  prevent  the 
pollution  of  the  waters  and  streams  of  the 
State,  and  can,  by  legislative  will,  be  made 
applicable  to  every  river  and  stream  in  tbe 
state  lying  within  a  sewerage  and  drainage 
district  which  has  been  or  may  beceaf  t&r  be 
created  by  the  Legislature.  Such  an  act  is 
general,  and  not  local  or  special 
This  brings  me  to  the  consideration  of 


Digitized  by 


Google 


590 


68  ATLANTIC  BEPORTBB. 


(N.J. 


chapter  1  of  tbe  Special  Session  of  tlie  Iiegla- 
lature  of  1903,  entitled  "An  act  to  relieve  from 
pollution  the  rivers  and  streams  within  the 
Passaic  "Valley  sewerage  district,  established 
and  defined  by  an  act  of  the  Legislature  en- 
titled 'an  act  to  create  a  sewerage  district 
to  be  called  the  Passaic  Valley  sewerage 
district,  approved  March  27th,  one  thousand 
nine  hundred  and  two,  and  for  this  purpose 
establishing  therefor  a  district  board  of  com- 
missioners, defining  its  powers  and  duties  and 
providing  for  the  appointment,  terms  of  of- 
fice, duties  and  compensation  of  such  com- 
missioners, and  further  providing  for  the 
raising,  collecting  and  'expenditure  of  the 
necessary  moneys,'  approved  April  22nd, 
190S."  P.  L.  1903,  p.  777.  Does  not  the 
mere  reading  of  the  title  of  this  act  deter- 
mine its  character?  It  does  not  purport  to 
be  other  than  an  act  applicable  to  a  single 
sewerage  district  Its  purpose  is  declared 
by  its  title  to  be  "An  act  to  relieve  from 
pollution  the  rivers  and  streams  within  the 
Passaic  Valley  sewerage  district,"  and,  as  If 
with  tbe  purpose  to  further  circumscribe  and 
limit  its  application  to  a  special  and  local 
subdivision  of  the  state,  it  declares  that  the 
district  to  which  it  shall  apply  shall  be  that 
"established  and  defined  by  an  act  of  tbe 
Legislature  entitled  'An  act  to  create  a  sewer- 
age district  to  be  called  the  Passaic  Valley 
sewerage  district,'  approved  March  27,  1902." 
We  have  seen  that  the  Legislature  may 
erect  a  city,  a  town,  a  borough,  or  a  sewer- 
age district,  by  a  special  act,  and  define  In 
tbe  act  its  boundaries.  But  Immediately  upon 
Its  creating  such  a  city,  town,  borough,  or 
sewerage  district,  the  municipality  thus  cre- 
ated is  governed  by  the  laws  applicable  to 
the  cities,  towns,  boroughs,  or  sewerage  dis- 
tricts of  Its  class.  A  law  applicable  to  one 
of  the  class  alone,  eo  nomine,  cannot  be  en- 
acted. Such  an  act  would  be  special.  Sup- 
pose tbe  Legislature  erects  certain  territory 
into  a  borough,  and  declares  that  that  terri- 
tory shall  constitute  the  borough  of  Har- 
mony. Can  It  then  proceed  to  enact  a  law 
to  "relieve  from  pollution  tbe  rivers  and 
streams  within  the  borough  of  Harmony,  es- 
tablished by  an  act  of  the  Legislature  en- 
titled 'An  act  to  create  the  borough  of  Har- 
mony'"? It  might  possibly  enact  a  law  to 
relieve  from  pollution  the  rivers  and  streams 
within  the  boroughs  of  this  state,  and  define 
bow  boroughs  might  do  so;  but  upon  what 
principle  can  It  be  said  that  a  law  is  gen- 
eral, when  applicable  to  a  single  borongb, 
because  it  refers  to  the  title  of  tbe  act  which 
creates  it?  A  sewerage  district  of  the  char- 
acter here  under  consideration  is  undoubtedly 
quasi  municipal.  It  has-  corporate  powers, 
sub  modo,  and  for  certain  specified  purposes, 
all  of  which  are  public.  As  was  said  by 
Judge  Parker  In  Sklnkle  v.  Essex  Public 
Road  Board:  "It  may  properly  be  termed  a 
quasi  corporation,  whose  functions  are  whol- 
ly of  a  public  nature,  and  having  corporate 
^wers  only  for  certain  specified  purxwses. 


Such  a  corporation  is  a  mere  agent,  employed 
as  a  part  of  the  machinery  of  government,  to 
aid  in  carrying  on  a  portion  of  the  affairs  of 
a  local  nature."  Skinkle  v.  E2ssex  Boad 
Board,  39  N.  J.  Law,  at  page  670;  Angel  & 
Ames  on  Corp.  (9tb  Ed.)  §  23;  Com.  Roads 
V.  McPberson,  1  Speers,  218;  Jansen  v.  Os- 
trander,  1  Cow.  670;  North  Hempstead  v. 
Hempstead,  2  Wend.  109;  Skinkle  v.  Essex 
Public  Road  Board,  140  U.  S.,  at  page  339, 
11  Sup.  Ct  790,  35  L.  Ed.  446. 

Legislation  aftectlng  a  municipal  district 
such  as  the  Passaic  Valley  sewerage  district, 
and  creating  a  board  of  commissioners  there- 
in, with  certain  specified  powers,  to  be  ex- 
ercised for  public  purposes,  is  legislation  ap- 
plicable to  a  municipality,  and,  to  be  valid, 
must  be  sncb  as  will  stand  tbe  constitutional 
test  against  local  and  Hiedal  laws  "regulating 
the  internal  affairs  of  towns  and  counties." 
I  am  unable  to  see  any  escape  from  the  con- 
clusion that  the  title  of  the  act  approved 
April  -22,  1903,  Is  clearly  special,  and  that 
under  it  all  of  tbe  provisions  of  the  act  are 
confined  to  the  Internal  regulation  of  a  local 
and  special  municipal  purpose,  namely,  the 
relief  from  pollution  of  the  rivers  and  streams 
within  the  single  municipal  division  of  the 
state  known  as  the  Passaic  Valley  sewerage 
district  The  act  before  us  cannot  be  dis- 
tinguished in  principle  from  an  act  which 
might  be  entitled  "An. act  to  relieve  from 
pollution  the  rlvem  and  streams  within  the 
city  of  Newark,"  and  surely  such  a  statute 
would,  under  our  Constitution,  being  appliC' 
able  to  Newark  only,  be  an  act  regulating 
internal  affairs,  and  clearly  special  and  un- 
constitutional. 

It  was  contended  on  the  argument  that,  ad- 
mitting that  this  act  was  limited  in  its  ap- 
plication to  the  single  municipality  known 
as  the  Passaic  Valley  sewerage  district,  still 
it  was  valid,  because  there  is  in  the  state  only 
one  such  corporate  entity,  and  therefore  the 
rule  applied  by  this  court  in  Budd  v.  Han- 
cock, 66  N.  J.  Law.  133,  48  Atl.  1023,  was  ap- 
plicable. It  is  true  that  the  question  of 
whether  a  law  is  local  or  special  depends 
upon  what  it  excludes,  and  not  so  much  upon 
what  It  Includes.  But  applying  that  rule  to 
this  act,  it  win  be  seen  that  it  excludes  every 
possible  municipal  district  of  the  state,  save 
one.  But  while  it  is  conceded  that  that  is 
true,  it  l8  answered  that  the  municipal  dis- 
trict Included  is  the  only  one  of  its  class  In 
the  state.  But  that  la  not  tbe  test.  Such  an 
act,  to  be  general,  must  Include  all  other 
possible  municipalities  of  the  same  class  ex- 
istent or  to  become  existent  which  may  be 
similarly  situated.  The  exclusion  of  any  such 
makes  the  act  special.  If  there  were  but  one 
city  In  the  state,  would  any  one  presume  to 
contend  that  an  act  made  applicable  to  it, 
by  its  corporate  name,  would  not  be  special? 
Wherein  is  the  distinction  between  such  an 
act  and  the  one  under  review? 

Nor  is  the  body  of  the  act,  in  many  un- 
severable  respectSi   less  objectionable  than 
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Its  title,  under  article  4^  S  7,  par.  llj  of  our  i 

state  Constitution,  -wblch  declares  that  "the 
Legislature  shall  not  pass  prlTatei  local  or 
special  laws,  regulating  the  internal  affairs 
of  towns  and  counties."  Aa  a  prelimiiury 
statement  upon  tlUs  part  of  the  case,  it 
should  be  said  that  the  whole  body  of  the 
act,  following  its  title,  is  made  applicable 
solely  to  the  Passaic  Valley  sewerage  dis- 
trict. It  only  relates  to  it,  and  to  the  com- 
missioners appointed  to  manage  and  govern 
it,  save  in  the  one  respect,  where  It  refers 
to  and  individualizes  for  the  purposes  of 
taxation,  under  the  act,  the  several  local  mu- 
nicipalities embraced  within  the  boundaries 
of  the  sewerage  district  as  defined  in  the 
act  of  March  27,  1902.  It  has  no  other  ol> 
ject  or  purpose  than  to  provide  for  the  regu- 
lation and  control  of  the  internal  affairs  of 
this  particular  sewerage  district  and  the  sev- 
eral municipal  or  taxing  districts  which  are 
local  municipalities  lying  in  whole  or  in  part 
within  it  If  legislation  which  refers  to  such 
a  district  so  created  by  name  Is  not  general, 
it  is  impossible  to  see  how  this  act  can  be 
held  not  to  be  special. 

All  discussion  as  to  the  right  and  power 
of  the  state  to  set  up,  under  its  police  power, 
a  district,  and  goyem  it,  and  provide  for  the 
prevention  of  the  pollution  of  the  rivers  and 
streams  within  such  district,  so  ably  pre- 
sented by  counsel  on  the  argument,  is  beside 
the  question.  In  exercising  tlie  police  pow- 
er, the  Legislature  is  controlled  by  constitu- 
tional restrictions.  This  power  is  not  higher 
than  the  Constitution.  While  the  Legisla- 
ture may  prohibit  the  pollution  of  the  rivers 
and  streams,  and  create  municipal  subdivi- 
sions with  certain  powers  and  functions  to 
this  end,  yet  in  creating  them  it  is  bound  by 
the  mandate  of  the  Constitution  that  it  shall 
not  regulate  the  internal  affairs  of  any  mu- 
nicipal subdivision  so  created  by  special 
laws.  In  matters  of  police  regulation  the 
Legislature  is  undoubtedly  supreme,  but  its 
powers  are  subject  to  all  constitutional  lim- 
itations upon  Its  otherwise  unlimited  su- 
premacy. 22  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  937;  Tiedeman's  Limitations  of 
Police  Power,  g  4.  I  have  not  thought  it  nec- 
essary, therefore,  in  this  case,  to  discuss  the 
general  question  of  the  police  power  of  the 
Legislature  as  to  the  prevention  of  the  pol- 
lation  of  the  rivers  and  streams  of  the  state. 

In  considering  the  case,  we  must  keep 
constantly  in  mind  the  fact  that  the  act  of 
April  22,  1903,  relates  exclusively  to  the  Pas- 
saic Valley  sewerage  district,  as  erected  by 
the  act  of  March  27,  1902,  with  Incidental 
reference  to  the  several  local  municipalities 
or  parts  of  municipalities  lying  within  its 
boundaries.  By  the  act  power  Is  given  to 
the  board  of  sewerage  commissioners  to 
bond  the  taxing  district,  borrow  money  in 
anticipation  of  bonds,  and  to  provide  for  the 
payment  of  the  bonds  or  other  indebtedness, 
^nd  the  costs  and  expenses  of  the  mainte- 
nance of  the  sewerage  system  authorized  to 


be  constructed  by  the  commissioners,  with 
the  proceeds  of  the  bonds  sold.  Section  11 
(page  785)  relates  to  the  costs  and  expenses 
incurred  for  the  purchase  of  land,  or  rights 
in  land,  and  for  the  construction  of  disposal 
works,  pumping  stations,  sewers,  adminis- 
tration expenses,  etc.,  and  for  this  purpose 
authorizes  the  commissioners  to  Issue  cor- 
porate bonds  to  an  amount  not  exceeding 
$9,000,000,  to  be  payable  In  not  exceeding 
50  years.  Section  12  (page  786)  authorizes 
the  commissioners  to  borrow,  in  anticipation 
of  the  issuance  of  the  bonds^  not  exceeding 
at  any  one  time  one-fifth  of  the  estimated 
cost  of  the  whole  work,  and  to  issue  certifi- 
cates of  indebtedness  or  promissory  notes 
therefor.  This  section  also  requires  a  sink- 
lug  fund,  of  not  exceeding  1  per  centum  In 
any  one  year  of  the  face  value  of  the  bonds 
issued.  Sections  13  (page  787)  14,  15  (page 
78S),  and  16  (page  789)  relate  to  the  method 
of  discharging  the  indebtedness  incurred  un- 
der sections  11  and  12  of  the  act,  by  its  ap- 
portionment and  assessment  upon  the  sever- 
al local  municipal  divisions  within  the  bound- 
aries of  the  Passaic  Valley  sewerage  district. 
And  section  17  (page  790)  directs  that  the' 
local  municipalities  shall  pay  over  the  taxes 
assessed  and  collected  to  the  treasurer  of 
the  Passaic  Valley  sewerage  district.  It  is 
perfectly  obvious  from  the  terms  of  these 
sections  that  they  relate  to  the  Internal  af- 
fairs not  only  of  the  sewerage  district,  but 
of  each  of  the  several  municipalities  within 
the  sewerage  district  By  section  18  it  la 
provided  that  all  indebtedness,  from  any 
cause  arising,  nnder  the  act,  "shall  be  a 
charge  upon  all  persons  and  property  In  the 
municipal  or  taxing  districts,  lying  in  whole 
or  in  part,  within  said  sewerage  district" 
What  is  intended  by  this  provision  of  the 
statute?  Apparentiy  t»  charge  upon  each 
municlpalitr  within  the  sewerage  district  all 
indebtedness,  to  quote  the  language  of  the 
act;  "as  fully  as  the  Legislature  of  this  state 
shall  have  power  to  authorize  tiie  same." 
The  charging,  it  will  be  noticed,  is  propor- 
tionately upon  the  separate  municipalities, 
and  not  upon  the  sewerage  district  as  such. 
Section  13. 

By  the  stipulation  in  the  cause  It  appears 
tliat  the  municipal  or  taxing  districts  lying 
in  whole  or  in  part  within  the  Passaic  Val- 
ley sewerage  district  are  Paterson,  Passaic, 
Acqnackanonk,  Franklin,  Belleville,  Garfield, 
Walllngton,  East  Rutherford,  Rutherford. 
Union  Township,  North  Arlington,  Montdair, 
Olen  Ridge,  Bloomfleld,  Orange,  East  Orange, 
Kearney,  East  Newark,  Harrison,  and  New- 
ark— 20  in  all.  The  bond  lien  under  the  act 
is  charged  upon  each  of  these  municipalities 
as  separate  entities,  and  not  upon  the  sew- 
erage district  as  a  whole.  Section  IS.  Acts 
for  the  bonding  of  munidpalities  relate  to 
the  internal  affairs  of  the  municipalities. 
Anderson  v.  Trenton,  42  N.  J.  Law,  486. 
Suppose  that  the  Legislature  had  passed  an 
act  imposing  upon  these  municipalities,  by 
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name,  tiw  burden  of  tUa  Indebtedness. 
Wonld  Budi  an  act  have  been  a  general  law? 
Would  there  have  been  any  question  but  that 
It  was  a  special  act  relating  to  certain  speci- 
fied municipalities?  Can  the  Legislature  cre- 
ate a  district,  and  appoint  commlsslDners  to 
incur  Indebtedness  In  that  particular  dis- 
trict, by  an  act  which  relates  to,  and  which 
can  only  relate  to,  that  district,  and  therein 
enact  that  the  several  mimlclpal  subdivisions 
of  such  district  shall  be  required  to  bear 
certain  burthens?  Is  not  that  legislation  as 
to  their  internal  affairs,  and  is  It  not  special? 
What  is  the  difference  between  authorizing 
the  comniissioners,  as  agency  of  the  state, 
to  fix  the  Indebtedness  to  be  charged  upon 
the  municipalities,  and  the  Leglslatare  It- 
self doing  It?  Can  the  Legislature  make 
legislation  general  when  done  through  its 
agents  which  would  be  special  If  done  by  it- 
self 7  The  mere  statement  of  the  propositioii 
refutes  It. 

Section  14  makes  It  perfectly  Clear  that  the 
whole  scope  and  purpose  of  the  debt-paying 
sections  of  the  act  of  1903  was  to  Impose 
the  taxes  to  pay  the  debts  upon  the  several 
mnnlclpalitles  within  the  sewerage  district 
and  to  impose  tbem  upon  the  municipalities^ 
as  such,  and  not  to  Impose  the  taxation  upon 
the  sewerage  district,  as  such.  By  this  last 
section  It  Is  made  the  duty  of  the  commis- 
sioners to  apportion  the  Indebtedness,  sink- 
ing foBd,  and  other  charges  for  each  fiscal 
year  "among  the  respective  munieipalities 
and  taxing  districts  lying  in  whole  or  In  part 
trithin  said  sewerage  district,"  according  to 
che  eatables  in  each;  and  section  10  of  the' 
iict  declares  that  on  or  before  June  20th  of 
each  year  "the  commissioners  shall  order 
and  cause  a  tax  to  be  levied  and  assessed 
upon. all  persona  and  property  within  each 
of  tte  municipal  and  taxing  districts  lying 
in  whole  or  in  part  within  said  sewerage 
dlstrlet,"  to  raise  the  money  to  pay  such 
bond  and  sinking  fund  charges.  By  section 
15  the  same  method  is  provided  for  raising 
the  money  for  operating  and  maintenance 
expenses.  Upon  such  apportionment  being 
asceitalaed  and  fixed,  it  le  declared  that  the 
sewerage  commissioners  shall  "certify  to  the 
assessor,  taxing  board,  or  taxing  officer  of 
each'  of  said  munidpalltieB  or  taxing  dis- 
tricts, lying  in  whole  or  in  part  within  said 
sewerage  district,  the  amount  of  tax  required 
to  be  levied,  assessed  and  raised  in  each  of 
their  respective  municipalities  and  taxing 
districts  for  said  purposes."  P.  L.  1903,  p. 
169,  (  16.  It  Is  quite  clear  that  an  act  which 
would  authorize  certain  municipalities,  nam- 
ing them,  to  raise  money  in  the  way  this  act 
requires  that  they  shall,  would  be  a  special 
act  regulating  the  internal  affairs  of  such 
mniliclpalitles,  and  would  be  void.  There 
is  no  peculiar  feature 'In  the  subject-matter 
of  this  legislation  applicable  to  these  munici- 
palities situated  upon  the  Passaic  river 
which  wonld  not  be  equally  applicable  to  otb- 


«r  municipalities  slmltarly  situated  upon  any 
other  river  or  stream  in  the  state.  An  act 
allowing  municipalities  nimn  tide  water  to  do 
certain  things  only  possible  to  tide-water  con- 
ditions would,  no  doubt,  be  general.  So  an 
act  allowing  municipalities  lying  upon  the 
rivers  or  streams  of  this  state  to  do  certain 
things,  which  only  municipalities  situated  as 
they  are  could  do,  would,  no  doubt,  be  con- 
stitutional. But  wonld  an  act  allowing  mu- 
nicipalities upon  the  Passaic  river  to  do  cer- 
tain acts  be  general  if  there  were  no  reason 
why  such  an  act  would  not  apply  with  equal 
benefit  to  municipalities  similarly  situated 
upon  the  Delaware  or  the  Barltan? 

It  should  be  made  clear  at  this  point  that 
I  am  not  diverging  from  the  doctrine  de- 
clared in  a  numb«  of  cases,  that  It  Is  within 
the  power  of  the  Legislature  to  define,  or  to 
authorize  local  municipalities  to  define,  tax- 
ing districts  in  which  the  people  may  Im- 
pose taxes  upon  themselves;  but.  In  order  to 
make  such  legislation  valid,  It  will  appear 
from  all  the  cases  that  the  act  under  which 
It  is  permitted  must  be  a  general  law,  and 
one  which  is  applicable  to  fte  whole  of  the 
class  covered  by  the  statute.  Such  a  power 
could  not  be  conferred  upon  one  city  or 
borough  or  town  or  sewerage  district  out  of 
a  class  of  such  municipalities.  Such  a  law 
Is  general  only  when  it  authorizes  all  cities 
or  boroughs  or  townships  or  other  municipali- 
ties covering  a  constitutional  class  to  do  cer- 
tain acts  relative  to  municipal  affairs  in  dis- 
tricts. Allison  v.  CoAer,  67  N.  J.  Law,  896, 
52  Atl.  362,  60  L.  B.  A.  564.  When,  there- 
fore, the  Legislature  confers  this  power  upon 
sewerage  districts,  it  must  confer  It  upon 
the  genus,  and  not  upon  one  of  the  species. 
The  act  must  embrace  all  to  which  It  can 
equally  apply,  and  exclude  none.  If  serwer- 
age  districts  can  be  created  with  appropriate 
characterletlCB  to  constitute  a  class  for  mn- 
nlcipal  legislation,  then  legislation  applicable 
to  all  of  the  class  is  general  and  valid.  Ham- 
mer V.  Richards,  44  N.  J.  Law,  667;  John- 
son V.  Asbury  Park,  58  N.  3.  Law,  804,  33 
Atl.  850;  Anderson  v.  Trenton,  supra;  Her- 
mann V.  Guttenberg.  63  N.  J.  Law,  616,  44 
Atl.  758.  But  the  Legislature  cannot  set  up 
one  such  district  and  legislate  as  to  its  in- 
ternal affairs  eo  nomine. 

Whether,  therefore,  you  look  at  this  stat- 
ute as  authorizing  the  i'assalc  Valley  sewer- 
age district  commissioners  to  Issue  bonds, 
or  as  one  charging  the  payment  of  the  bonds 
proportionately  upon  the  separate  municipali- 
ties or  taxing  districts  lying  In  whole  or  in 
part  within  the  sewerage  district.  It  is  equal- 
ly unconstltutlonal.  As  to  the  sewerage  dis- 
trict it  is  a  special  act,  as  by  its  terms  It 
applies  solely  to  tiie  Passaic  Valley  sewer- 
age district — a  single  municipality.  As  to 
the  separate  municipalities  within  the  said 
sawetage  district,  it  is  a  special  act,  because 
it  applies  to  them,  and  regulates  their  Inter- 
nal affairs  for  the  purpose  of  taxation,  no^  as 
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a  constttutioaa)  daes  of  maBidpallttea,  tnit 
as  a  part  only  of  several  classes  not  tm- 
ttracing  tbe  whole  of  any  class. 

For  another  reason  I  think  Oils  statute  Is 
also  tmconstltationa].  The  Court  of  Appeals 
of  this  state,  speaking  by  Mr.  Justice  Depue, 
has  declared:  "Bzcept  as  the  LeKlslatore  of 
the  state  may  confer  upon  political  dlrtslons 
powers  to  legislate  and  to  provide  revenue 
for  defraying  the  expenses  of  the  local  gov- 
ernments, It  has  no  power  to  delegate  the 
power  of  taxation  to  municipal  officers,  or 
to  another  department  of  the  government.'" 
Township  of  Bernards  v.  Allen,  61  N.  J. 
Law,  228,  89  Atl.  716.  The  most  vital  prin- 
ciple of  all  free  govertment  Is  rested  upon' 
this  doctrine.  If  sewerage  districts  may  be 
created  with  eommisstoners  having  authority' 
to  regulate,  control,  and  fix  the  amount  of 
tax  necessary  to  construct  and  maintain  sew- 
ers, without  any  right  in  the  people  to  vote 
upon  the  amount  to  be  levied,  why  not  police 
districts,  with  police  commtssionera  to  con- 
trol that  power,  and  to  employ  a  force  and 
direct  what  tax  shall  be  levied  in  each  of  the 
municipalities  within  the  police  districts  to 
maintain  the  police  force?  Judge  Cooley,  in 
bis  work  on  Taxation  (1876),  at  page  48, 
says: .  "The  power  to  impose  taxes,  like  any 
other  branch  of  the  legislative  authority, 
must  be  exercised  by  the  Legislature  itself, 
and  cannot  be  delegated  to  municipal  offlceis, 
or  even  to  another  department  of  govern- 
ment. This  is  a  principle  which  pervades 
our  whole  political  system,  and,  when  prop- 
erly understood,  admits  of  no  exception. 
The  people  create  a  legislative  department 
for  the  exercise  of  the  legislative  power,  and 
they  vest  it  with  no  authority  to  relieve  K- 
self  of  the  responBlblHty  by  a  substitution  of 
other  agencies."  At  ataother  point  in  the 
same  connection  this  learned  author  states 
that  there  is  one'  clearly  defined  exception  to 
this  general  rule  existing  In  the  case  of  mu- 
nicipal corporations  In  the  levy  and  collection 
of  taxes  for  local  purposes.  This  arises  from 
immemorial  custom  which  tadtly  or  exx>ress- 
ly  has  been  incorporated  tn  state  Constitu- 
tloiiB,  and  which  has  made  such  municipal 
governments  practically  a  part  Of  the  gen- 
eral machinery  of  the  state  government. 
Whenever  these  agencies  are  a  political  di- 
vision of  the  state,  they  may  have  conferred, 
upon  them  powers  of  taxation  through  their 
local  legislative  bodies  for  local  pm-poses. 
Tbe  same  principle  as  that  enunciated  by  Mr. 
Cooley  will  be  found  In  Burroughs  on  Taxa- 
tion (1877),  at  diapter  11,  and  the  rule  Is  there 
stated  this  way:  "No  tax  can  be  levied  wlthi 
otit  tlie  authorfty  of  the  Legislature  of  the 
state.'  The  power  to  tax  is  vested  in  this 
Iwanch  of  the  government  This  power  la 
exercised  either  directly  by  the  Legislature, 
or  Indirectly,  as  In  the  cases  where  It  is  dele- 
gated to  subordinate  political  divisions  of  the 
state,  such  as  counties  or  cities."  In  27  Am. 
&  Eng.  Boc.  of  Law,  tit.  "Taxation,"  p.  619, 
tbe  rule  is  stated  in-  this  wise:  "LeglsIatlTe 
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power  has  by  the  Constitution  been  commit- 
ted to  the  Legislature  as  a  distlnclF  d^art- 
ment  of  government.  Such  power  cannot  be 
delegated  by  the  Legislature  to  any  othier  de- 
partment of  tbe  government,  or  to  any  citizen 
or  citlsens,  in  either  a  private  or  official 
capacity.  It  is  accordingly  held  that  tbe 
power  of  taxation  cannot  be  delegated  to  tbe 
Judicial  department  to  municipal  or  adminis- 
trative officers,  or  to  tadi'viduals  or  private  - 
corpora  tloBs." 

This  brings  us  to  the  question  of  whether 
the  statute  tmder  review  confers  'upon  the 
Passaic  Valley  sewerage  commissioners  pow- 
er to  levy  taxes,  vesting  in  them  the  right 
to  £x  the  amount  of  tbe  tax  and  to  direct  the 
levy  thereof.  It  would  seem  impossible  to 
give  any  other  construction  to  the  statute 
upon  a  consideration  of  its  most  plain  terms. 
The  commissioners  are  antliorUsed  to  Incur 
obllgattons.  Issue  bonds,  and  otherwise  incur 
indebtedness;  and  by  tbe  fourteenth  and 
fifteenth  sections  they  are  to  determine  on 
the  15th  of  June  of  each  year  the  amount 
of  money  necessary  to  be  raised  for  the  pay- 
ment of  interest,  sinking  fund,  and  mainte- 
nance expenses  for  tbe  current  fiscal  year; 
and  by  the  rtxteenth  section  it  Is  enacted 
that  "tbe  said  board  of  sewerage  oommisslon- 
ers  shall  on  or  before  tbe  20th  day  of  June 
In  each  year,  order  and  cause  a  tax  to  be 
levied  and  assessed  upon  all  persons  and 
property  within  each  of  tbe  municipal  and 
taxing  districts  lying  in  whole  or  in  part 
within  said  sewerage  dlBtrict,  for  the  purpose 
of  raising  the  money  necessary  to  pay  inter- 
est upon  Its  bonds  and  for  other  indebted- 
ness and  sinking  fund  charges,  and  for  tbe 
sum  or  sums  of  money  estimated  as  neces- 
sary to  provide  for  tbe  proper  maintenance 
and  operation  of  Its  wwcks  and  plant  and 
for  all  otlier  .-.'cpense  at  said  sewerage  com- 
missioners." This  section  then  proceeds  to 
give  details.  This  statute  Is  too  clear  for 
constructles.  It  interprets  ItseltL  These  com- 
missioners are  certainly  municipal  or  ad- 
mlnlstratl've  officers.  They  are  not  repre- 
sentative of  the  people,  and,  under  our  form 
of  government,  the  right  to  levy  taxes  is  in- 
herent In  the  people,  through  the  Legislature 
or  through  local  political  divlsionst  such  as 
conutleB  and  cities  self-governing. 

Hitherto,  in  considering  this  case,  I  have 
treated  the  Passaic  Valley  sewerage  commis- 
sioners as  a  municipal  or  quasi  municipal  cor- 
poration, and  the  result  so  far  reached  has 
been  upon  tlie  basis  that  it  was  such,  and  tbe 
purpose  has  been  to  show  that,  even  if  It 
were,  the  act  is  unconstitutional  for  tlie  rea- 
sons hereinbefore  stated;  but  a  careful  re- 
view of  this  statute  convinces  me  that  the 
Passaic  Valley  sewerage  district  is  not  a  po- 
litical division  of  the  state,  in  the  sense  of  a 
municipality  (the  majority  opinion,  I  think, 
concedes  ttiis),  and,  if  it  be  not,  tbe  rule  of 
law  applicable  to  this  district  on  the  question 
of  taxation  is  very  well  settled,  at  least  in 
Uiis  court,  lo  this  state.    Tbe  dedslons  in 
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New  Jersey  on  this  subject  are  gathered  to- 
gether 4a  27  Am.  ft  Bng.  Enc.  Law,  at  page 
621,  and  tbe  principle  declared  in  them  Is 
there  stated  as  follows:  "Tbe  Legislature 
has  full  power,  unless  restricted  by  tbe  Con- 
stitution, to  create  political  divisions  of  tbe 
state  for  the  purposes  of  taxation,  but  it  can- 
not establish  a  taxing  district  within  an  ex- 
isting political  corporation  or  division  of  the 
state  in  which  to  impose  taxes  without  regard 
to  the  special  benefits,  unless  such  district  is 
Itself  made  a  political  division,  with  appro- 
priate powers  of  self-government"  Tbe  dis- 
trict here  created  is  unquestionably  created 
for  a  specific  purpose,  and  Is  defined  as  a  sew- 
erage district  It'  is  not  a  political  division 
of  the  state,  with  any  power  of  local  self-gov- 
ernment or  any  other  kind  of  self-govern- 
ment Its  government,  and  the  imposition  of 
taxes,  in  so  far  as  either  Is  conferred,  is  cast 
upon  a  commission  appointed  by  the  governor. 
True,  the  sewerage  district  is  composed  of 
many  political  divisions,  the  identity  of  each 
being  maintained  and  reserved,  and  the  entire 
territory  of  each  being  included  within  tbe 
district  save  in  one  or  two  cases;  but  tbe 
rule  stated  above  as  embodying  the  principle 
of  the  decisions  of  this  state,  as  I  understand 
it,  not  only  applies  where  a  district  lies  with- 
in a  township,  but  where  a  district  embraces 
a  part  of  a  county  or  other  political  division 
of  the  state,  or  where  a  district  is  not  Itself 
made  a  political  division  of  the  state,  with 
powers  of  local  government  The  Passaic 
Valley  sewerage  district  is  composed  of  parts 
of  four  separate  counties,  and  of  more  than 
one  municipality  in  each  of  the  counties,  and 
hence  embraces  parts  of  four  separate  politi- 
cal divisions,  namely,  counties,  which  have 
the  powers  of  taxation  for  local  purposes  un- 
der our  form  of  government  as  declared  by 
Mr.  Justice  D^ue  in  the  Bernards  Township 
Case. 

That  this  district  as  created,  could  have 
conferred  upon  it  under  Its  present  form,  the 
right  to  impose  burdens  upon  the  property  in 
the  district  for  special  benefits,  is  well  set- 
tled; but  to  impose  such  burdens  by  the  levy- 
ing of  a  tax  through  a  commission  appointed 
as  this  one  Is,  and  not  through  a  representa- 
tive political  government,  is  against  a  long 
series  of  decisions  in  this  court  and  contrary 
to  every  principle  of  constitutional  taxation. 
Baldwin  v.  Fuller,  39  N.  J.  Law,  576,  aflELrm- 
ed  40  N.  J.  Law,  616;  Lydecker  v.  Engle- 
wood,  41  N.  J.  Law,  154;  Vreeland  v.  Jersey 
City,  43  N.  J.  Law,  135;  Auryansen  ▼.  Hack- 
ensack  Improvement  Com.,  46  N.  J.  Law,  113; 
Pe(&  V.  Township  of  Raritan,  62  N.  J.  Law, 
319,  19  Atl.  610;  Carter  v.  Wade,  69  N.  J. 
Law,  119,  36  AtL  649.  In  Lydecker  v.  Engle- 
wood,  supra,  Mr.  Justice  Dixon  declares: 
"The  political  divisions  of  the  state  are  those 
which  are  formed  for  the  more  effectual  or 
convenient  exercise  of  political  power  within 
the  particular  localities.  Originally  counties 
and  townships  in  which  a  uniform  state  pol- 
icy la  observable  composed  this  class  almost 


or  quite  exclusively.  Then,  as  population  be- 
came denser  in  certain  places,  and  there  was 
added  to  this  common  design  a  special  neces- 
sity for  local  government  difTerent  from  that 
appropriate  to  more  rural  districts,  villages, 
towns,  and  cities  were  constituted.  *  •  • 
They  also  became  political  divisions.  In 
these  institutions,  therefore,  must  be  discover- 
ed the  essential  characteristics  of  their  class, 
and  they  will  be  such  common  and  prominent 
features  as  have  coexisted  with  these  organ- 
izations throughout  their  history,  and  are  not 
possessed  by  other  bodies  of  legislative  crea- 
tion which  stand  outside  of  the  same  cate- 
gory. These  distinctive  marks  are,  I  think, 
that  they  embrace  a  certain  territory,  and  its 
inbabitsjits,  organized  for  the  public  advan- 
tage, and  not  in  the  interest  of  particular  in- 
dividuals or  classes;  that  their  chief  design 
is  the  exercise  of  governmental  functions; 
and  that  to  the  electors  residing  within  each 
is  to  some  extent  committed  the  power  of  lo- 
cal government  to  be  wielded  either  mediate- 
ly or  Immediately  within  their  territory  for 
tbe  peculiar  benefit  of  the  people  there  re- 
siding." '  In  Auryansen  v.  Hackensadc  Im- 
provement Commission,  supra.  Justice  Reed 
declares:  "The  taxing  district  as  we  have 
stated,  la  not  coextensive  with  any  township, 
and  therefore,  unless  the  Legislature  has  con- 
ferred upon  the  taxing  district  itself  such 
powers  of  local  government  as  to  impart  to  it 
a  political  character,  the  tax  must  fall,  as  its 
imposition  is  obnoxious  to  the  rule  promul- 
gated in  Baldwhi  v.  Fuller,  89  N.  J.  Law, 
576."  In  Peck  v.  Raritan  Township,  supra. 
Justice  Magie  declares:  "The  first  question 
presented,  therefore,  is  whether  the  districts 
authorized  by  this  act  are  made  political  cor- 
porations or  divisions  of  the  state.  That 
they  occupy  an  area  within  and  less  than  the 
township  will  not  answer  this  question,  be- 
cause dual  governments  with  distinct  func- 
tions may  coexist  But  in  any  such  case  tbe 
included  organization  must  have  a  public 
character,  and  be  endowed  with  some  powers 
of  local  government  I  think  It  plain  that  no 
such  organization  was  designed  to  be  estab- 
lished by  this  act  The  district  is  not  given 
power  to  elect  officers  to  act  for  it" 

Without  further  quotations  from  the  above 
citations,  enough  has  already  been  said  to 
make  it  clear  that  a  district  created  by  legis- 
lation which  does  not  have  in  it  to  some  ex- 
tent, elements  of  local  government  committed 
to  the  electors  residing  therein,  cannot  be  a 
political  division.  Only  political  divisions 
baving  representative  forma  of  government 
can  levy  taxes. 

I  think  also  that  the  other  objection  raised 
to  the  act  namely,  that  it  offends  against 
that  other  clause  in  paragraph  11  of  section  7 
of  article  4  of  the  Constitution,  which  inhib- 
its special  legislation  "appointing  local  officen 
or  commissioners  to  regulate  municipal  af- 
fairs," is  well  founded.  By  section  1  of  the 
act  the  Governor  is  authorized  to  appoint  the 
commissioners  of  the  Passaic  Valley  sewerage 
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district  as  their  terms  of  office  expire;  and 
the  commissioners  appointed  under  chapter 
49  of  the  Xjews  of  1902,  supra,  are  continued 
In  office,  not  only  until  the  expiration  of  their 
terms,  but  until  the  first  Tuesday  In  May  next 
succeeding  the  expiration  of  their  terms.  An 
act  which  continues  In  office  all  officials  In  the 
whole  of  a  constitutional  class  of  municipali- 
ties Is  constitutional,  as  was  held  In  Boorum 
▼.  Connelly,  66  N.  J.  Law,  197,  48  Atl.  965. 
But  such  an  act.  If  applied  to  a  single  city  of 
the  class,  would  not  be  constitutional.  So, 
upon  principle.  It  may  be  that  a  general  law 
anttaorlzlng  the  Goremor  to  appoint  commis- 
sioners for  certain  governmental  or  depart- 
mmtal  purposes  in  cities  or  in  other  constitu- 
tional classes  of  municipalities  would  be  con- 
stitutional, but  such  an  act.  If  It  only  applied 
to  one  dty  or  other  municipality  of  a  class, 
would  not  be  constitutional;  and  it  seems  to 
me  that  an  act  which  confers  authority  upon 
the  Qovernor  to  appoint  commissioners  In  a 
certain  specified  sewerage  district  is  a  special 
law  for  the  appointment  of  local  officers  or 
commissioners  to  regulate  municipal  aSalrs, 
and  Is  void. 

It  was  also  contended  upon  the  argument 
that  tibe  act  of  April  22,  1903,  was  a  special 
act  conferring  corporate  powers,  and  hence  In 
conflict  with  the  last  clause  of  paragraph  11 
of  aectl<Hi  7  of  article  4  of  our  state  Constitu- 
tion, which  declares, /rrhe  Legislature  shall 
pass  no  special  act  conferring  corporate 
powers."  Whether  this  provision  of  the  Oon- 
stitntlon  Is  applicable  depends  upon  what  char- 
acter of  a  corporation  the  Passaic  Valley  sew- 
erage commlssionera  is.  If  it  la  a  municipal 
corporation,  then  ttala  provision  of  the  Consti- 
tntion  docs  not  apply,  as  in  Pell  v.  Newark, 
supra,  it  was  expressly  held  that  a  municipal 
corporation  may  be  created  by  special  act  But 
If  it  is  not  a  municipal  corporation,  as  the  ma- 
jority opinion  seems  dearly  to  hold,  then  it 
seems  Impossible  to  escape  the  conclusion  that 
the  act  of  April  22,  1903,  is  avoided  by  the 
constitutional  inhibition  against  conferring 
corporate  powers  by  special  act  That  the 
Passaic  Valley  sewerage  commlssloneni  are 
created  a  corporation,  and  have  conferred 
up<m  them  corporate  powers,  is  too  clear  for 
dlacusslML  It  is  only  necessary  to  read  sec- 
tion 8  of  the  act  creating  them  to  establish 
this  fact  P.  L.  1908,  p.  78a  That  the  act  is 
special,  in  Its  conference  of  corporate  powers, 
cannot  be  doubted.  It  is  of  little  concern, 
therefore.  In  the  view  I  take,  whether  it  is  or 
is  not  a  municipal  corporation.  If  it  is,  I 
think  I  have  shown  it  to  be  a  special  act  reg- 
ulating municipal  affairs.  If  It  ia  not  munici- 
pal, then  what  is  It,  if  not  a  special  act  con- 
ferring corporate  powers? 

Two  otiier  gro\mds  of  objection  were  urged 
upon  the  hearing  against  the  validity  of  this 
law:  First,  that  it  provides  a  scheme  of  tax- 
ation which  Is  not  uniform  over  the  whole 
area  affected;  second,  that  the  method  of  ap- 
portioning the  tax  is  arbitrary,  inequitable, 
and  unjust,  and  not  based  upon  any  consider- 


ation of  tiiie  special  benefits  accruing  to  indi- 
viduals or  localities.  Whether  this  set  is 
void  for  either  of  these  reasons  Is  of  little 
concern,  as  I  think  it  void  for  the  other  rea- 
sons given;  and,  as  they  go  to  the  avoidance 
of  the  whole  statute,  other  valid  objections,  if 
they  exist,  need  not  be  pointed  out  as  such 
labor  would  answer  no  useful  purpose. 

In  reaching  this  conclusion,  I  am  not  un- 
mindful of  the  fact,  urged  by  counsel  on  the 
argument,  that  the  statute  under  review  is 
claimed  to  be  one  of  great  public  benefit;  but 
that  fact.  If  conceded,  cannot  change  the  obli- 
gation of  a  court  under  its  Imperative  duty  to 
declare  legislation  void  which  Is  inimical  to 
constitutional  restrictions.  No  legislation 
can  be  deemed  by  the  court  to  be  beneficial  to 
the  public  if  in  conflict  with  the  Constitution 
which  the  people  have  adopted  for  them- 
selves. 

In  my  view,  the  act  of  April  22, 1903,  is  un- 
constitutional, and  the  raiolutlon  brought  up 
by  the  writ  in  tills  case  should  be  set  asida 


(n  N.  J.  L.  n) 
6TATB  ▼.  WARB. 
(Supreme  Court  of  New  Jersey.     July  20^ 
1904.) 

COBFOBATIONB— FUBLICATIOZf  OF  WAUSE  STATS- 
UERT— CBIHINAI.  BESPONSIBILITT  Or  OIKECT-' 
CBS— mniCTXENT— ADIflSSION    OT    KVIDXNCK. 

1.  In  an  Indictment  onder  section  175  of  the 
crimes  act  (P.  L.  1898,  p.  842)  for  publishing  a 
false  statement  with  hitent  to  induce  any  per- 
son, to  intrust  property  to  a  body  corporate,  it 
is  not  necessary  to  aver  the  particular  person 
who  was  to  be  or  was  inflaenced  by  the  state- 
ment 

2.  Upon  the  trial  of  an  indictment  of  a  direct- 
or of  a  corporation  for  publication  of  a  false 
statement,  under  section  175  of  the  crimes  act 
(P.  L.  1898,  p.  842),  the  state  was  permitted 
to  prove  that  the  bualneas  of  a.  oopartneishlp, 
to  which  the  corporation  was  the  immediate  sue-, 
cesser,  was  held  ap  as  fraudulent  by  the  news-' 
papers.  Held,  that  the  admission  of  die  svi* 
denoe  was  erroneous. 

(Syllabus  by  the  Court) 

Errw  to  (3ourt  of  Quarter  Sessions,  Bssex 
County. 

0.  Gordon  Ware  was  convicted  of  a  crimen 
and  brings  error.    Reversed. 

Argued  November  term,  1003,  before  GUM- 
MERE,  C.  J.,  and  DIXON,  HENDRICKSON, 
and  SWAYZB,  JJ. 

NeiJson  Abeel,  for  plaintUt  In  error.  lioois 
Hood,  for  the  State, 

SWATZB,  J.  The  defendant  was  oonTlct- 
ed  on  an  indictment  under  section  176  of  the 
crimes  act  (P.  L.  1898,  p.  842).  The  section 
reads:  "Any  person  who,  being  a  director, 
nwuager  or  public  officer  of  any  body  cor- 
porate or  public  company,  shall  make,  cir- 
culate or  publish  or  concnr  in  making,  cir- 
culating or  pnbllBbing  any  written  statement 
or  account  whfch  he  shall  know  to  be  false 
in  any  material  particular,  with  Intent  to 
deceive  or  defraud  any  member,  sbareboldat 
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or  creditor  of  any  such  body  corporate  or 
public  company,  or  with  intent  to  induce  any 
person  to  become  a  shareholder  or  iwrtner 
therein,  or  to  entrust  or  advance  any.prop- 
erty  to  snch  body  corporate  or  public  com* 
pany,  or  to  enter  into  any  security  for  the 
ben^t  thereof,  shall  be  guilty  of  a  misde- 
meanor." The  indictment  contains  two 
counts.  The  first  charges  that  the  defendant, 
being  a  director  of  the  North  American  Reai< 
ty  Company,  a  body  corporate,  did  make, 
circulate,  and  publish,  and  did  concur  In 
the  making,  circulating  and  publishing  of,  a 
certain  written  statement,  which  is  set  forth 
In  full,  well  knowing  It  to  be  false  in  ma- 
terial particulars,  which  are  set  forth,  and 
the  falsity  of  which  and  the  knowledge 
of  the  defendant  aTerred,  with  Intent  to  in- 
duce every  such  person  as  should  become  a 
purchaser  of  a  contract  of  the  North  Ameri- 
can Realty  Company  to-intmst  to  the  com- 
pany money  of  a  specified  amount.  The  sec- 
ond count  differs  only  in  the  averment  that 
the  intent  was  to  Induce  divers  persons  of 
Essex  county  and  the  public  generally  to  in- 
trust money  to  the  corporation.  This  sum- 
mary of  the  indictment  is  sufficient  to  show 
that  It  follows  the  language  of  the  statute, 
in  charging  one  of  the  statutory  offenses. 

It  is  argued  that  the  indictment  is  defective 
because  it  fails  to  show  what  person  or 
persons  were  induced  to  intrust  their  money 
to  the  company.  This  argument  involves  a 
mlaconception  of  the  crime  as  defined  by  the 
statute.  That  crime  is  the  publication  of  a 
statement  known  to  be  false,  with  intent  to 
induce  any  person  to  intrust  property  to  the 
body  corporate,  and  it  is  not  essential  to 
Aow  that  the  false  statement  was  intended 
to  Influence  a  particular  person.  It  is  quite 
enough  that  It  was  intended  to  influence  the 
public.  The  motion  to  quash  ttie  Indictment 
was  properly  denied. 

One  of  the  alleged  false  statements  was  a 
statement  that  the  company  had  purchased 
for  F.  A.  Anderson  a  farm  tor  $4,000,  and 
another  was  the  statement  that  It  had  pur- 
chased a  farm  for  B.  Osterdahl  for  $2,70a 
The  proof  was  that  agreements  to  purchase 
had  been  made  by  the  company  with  the  own- 
ers of  the  lands,  by  the  terms  of  which  the 
purchase  price  was  to  be  paid  in  monthly 
Installments;  the  first  payment  in  each  case 
to  be  made  after  the  date  of  publlcatiou  of 
tbe  alleged  false  statanent.  Whether  the 
proof  Justified  a  finding  of  the  falsity  of  the 
statement  that  these  farms  bad  been  purchas- 
ed depends  upon  the  meaning  to  be  given 
to  the  word  "purchased."  It  may  mean  a 
completed  transaction,  as  the  state  contends, 
or  it  may  mean  a  transaction  still  incom- 
plete. It  is  unnecessary  to  resolve  this 
doubt  on  the  present  record,  for  the  Judgment 
must  be  reversed  upon  another  ground. 

Upon  cross-examination  of  the  defendant, 
he  was  asked:  "Did  you  know  that,  almost 
from  the  very  beginning,  tbe  business  of  the- 
United  States  Company  was  held  up  as  fraud- 


ulent by  the  papers  of  the  town?"  Tbe  Unit- 
ed States  Company  was  a  firm  of  which  the 
defendant  was  a  member,  and  the  immediate 
predecessor  in  business  of  the  North  Ameri- 
can Realty  Company.  To  this  question,  ob- 
jection was  made  and  overruled,  and  an  ex- 
ception was  taken.  The  reason  given  by  the 
learned  trial  Judge  for  admitting  tbe  testi- 
mony was  that  the  defendant's  knowledge 
that  file  newspapers  had  characterised  the 
business  of  tbe  United  States  Company  as 
fraudulent  "would  be  pertinent  to  the  issue 
of  whether  or  not  he  knew  that  the  circulars 
put  out  by  the  North  American  Realty  Com- 
pany were  false."  In  the  charge  the  sub- 
ject is  thus  dealt  with:  "You  were  permitted 
to  be  told  that  a  certain  newspaper  bad 
called  this  scheme  a  fraudulent  scheme. 
That  should  not  in  any  way  prejudice  you 
against  this  defendant  on  this  issue.  He  Is 
not  on  trial,  gentlemen,  charged  with  hav- 
ing conducted  a  fraudulent  scheme  by  fraud- 
ulent methods.  He  is  charged  simply  with 
doing  wbat  Is  here  set  forth  in  the  Indict- 
ment, but  that  circumstance  may  be  socb  a 
one  in  your  opinion  as  would  call  upon—  I 
mean  that  the  newspaper  had  denounced  this 
scheme  as  fraudulent —  Ton  may  consider 
that  Bucta  a  circumstance  as  would  call  upon 
llie  offlcera  of  the  company  to  be  careful  in 
any  representations  that  they  might  there- 
after make  to  Induce  tbe  public  to  go  Into 
th^  aebeme  and  to  use  words  carefully, 
and  In  thrir  true  meaning  ratiier  than  loose- 
ly." We  think  tbe  admiasdon  of  the  testi- 
mony was  erroneous.  The  fact  that  a  news- 
paper had  denounced  the  scheme  of  the 
United  States  Oompaay  as  fraudulent  did 
not,  in  our  Judgment,  tend  to  prove  «ny- 
Uilng  as  against  tbe  North  American  Com- 
pany. Xhe  newspaper's  <!harge  may  have 
been  based  upon  tbe  fact  that  tbe  United 
States  Company  was  a  copartnership  under 
the  name  of  a  corporation,  and  this  objec- 
tkm  was  not  applicable  to  the  North  Ameri- 
can Realty  Company.  Aside  from  that  con- 
sideration, moreover,  we  fail  to  see  bow  a 
newspaper  charge .  that  the  business  -of  the 
United  States  Company  was  fraudulent  tend- 
ed to  prove  that  a  statement  published  sev- 
eral months  later  by  tbe  North  Amesloaa 
Company  was  known  by  the  defendant  to  be 
false.  In  the  charge  the  Judge's  reasoning 
is  that  such  a  newspaper  attack  tended  to 
make  the  defendant  more  careful  in  bis  state- 
ments, but.  if  we  grant  that  it  still  does 
not  tend  to  prove  that  he  knew  tbe  state- 
ment made  to  be  falsei  Nor  can  we  see 
how  the  newspaper  publication  in  August 
throws  any  light  upon  the  meaning  to  be 
attributed  to  the  words  of  the  circular  Issued 
in  December.  Assuming  that  the  publication 
called  upon  the  officers  of  the  company  to 
"use  words  carefully  and  in  their  true  mean- 
ings, rather  than  loosely,"  it  still  fails  to 
throw  any  light  upon  the  meaning  to  be 
attributed  to  tbe  words  wfaifih  were  in  fact 
used  in  the  circular. 
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That  eTldence  of  the  newspaper  charges 
was  bannfnl  to  the  defendant  is  clear,  and 
for  this  error  the  Jndgment  most  be  revers- 
ed, and  the  record  remitted  to  the  Essex 
quarter  sessions  for  a  new  triaL 


an  N.  J.  B.  S70) 

PEOPLE'S  TRACTION  CO.  et  aL  ▼.  CEN- 
TRAL PASS.  BY.  CO. 

(Goart  of  Chanoety  of  New  Jersey.     July  1, 
1804.) 

WBIT  or  KBBOB— FBOTBOnOR  OF  SUBJKOr-lUL*- 

TKB  FXKDIRO  DBTERUIKATIOn— 

INJUNCTION. 

1.  A  litisant,  against  whom  a  caase  has  been 
finally  decided  in  the  Supreme  Court,  who  has 
in  g«>od  faith  promptly  taken  a  writ  of  error 
to  the  Court  of  Errors  and  Appeals,  which  he 
is  diligently  proeeoating,  and  who  is  unable  to 
secure  from  any  law  court  a  restraint  against 
mA  a  change  in  the  status  of  the  subject-mat- 
ter of  the  controversy  as  may  make  nugatory 
the  jn^^ent  of  the  court  of  review  when  pro- 
nonnced,  has  (if  the  matter  in  dispute  is  one 
worthy  to  be  considered  by  a  court  of  Justice) 
an  independent  equity,  which  this  court  will 
teeognise  and  protect,  to  prevent  his  soocessfnl 
opponent  from  radically  altering  the  situation 
of  the  subject-matter  in  dispute  pending  the 
determination  of  the  writ  of  error. 
,  (Syllabus  by  the  Conrt) 

Bill  by  the  People's  Traction  Company  and 
another  against  the  Ontral  Passenger  Rail- 
way Company  for  an  Injunctioq.  Decree  for 
complainants. 

EU  H.  Chandler,  for  eomplalnanta.  0.  L. 
Ode,  for  defendant 

'  ORET,  V.  C.  One  of  tbe  complainantft— 
the  People's  Traction  Gompany — is  a  trolley 
company  Incorporated  nnder  the  act  of  Mareli 
14,  18S3  (Oen.  St.  p.  8286),  wUch  Claims 
that  it  has,  by  filing  a  description  of  the 
rente  on  December  28, 1908,  acqnired  the  ex- 
doalve  right  to  build  a  line  of  street  laUway 
ewer  certain  streets  In  Atlantic  City,  among 
otliera  over  Virginia  avenne,  for  a  period  of 
■tx  months  thereafter.  The  other  complain- 
ant; Conon,  Is  the  owner  of  a  lot  Of  bukd 
lying  on  and  In  that  avenne.  The  comvlaln- 
ants  allege  that  the  defendant  company, 
which  was  incorporated  nnder  the  street 
railway  act  of  1886,  subsequently  to  the  ac- 
quirement by  the  complainant  company  of 
Its  aforesaid  exclusive  right  to  lay  a  street 
railway  in  Virginia  avenue,  has  secured  an 
ordinance  from  the  city  of  Atlantic  City 
antborlslng  the  defendant  company  to  bdild 
ind  operate  a  line  of  street  railway  over  the 
same  streets,  among  others  in  Virginia  av- 
enne, In  which  the  complainant  company 
contends  it  had  already  obtained  Its  exclu- 
sive right.  The  validity  of  the  defendant 
company's  ordinance  has  been  challenged  by 
the  complainant  company  by  a  writ  of  cer- 
tiorari sllowed  by  the  Supreme  Court  in  the 
case  entitled  "People's  Traction  Company 
V.  Atlantic  City  et  al.,"  that  a  hearing  has 
been  bad  of  that  cause  in  that  court,  and 


Judgment  has  been  there  rendered  in  favor 
of  the  defendant  company  and  adverse  to 
the  complainants.  A  writ  of  error  has  been 
promptly  taken  by  the  complainants  remov- 
ing the  Judgment  of  the  Supreme  Court  into 
the  Conrt  of  Errors,  where  the  case. now  re- 
mains pending,  but  undetermined.  It  further 
appears  that  the  defendant  (the  Central  Com- 
pany) while  the  complainant  (the  People's 
Company)  is  prosecuting  its  writ  of  error 
with  diligence  and  In  good  faith,  and  before 
the  cause  can  l>e  heard.  Is  about  to  oon- 
atruct  Its  railway  in  and  along  Virginia 
avenne.  The  complainant  company  prays 
that  the  defendant  company  may  be  enjoined 
from  occupying  Virginia  avenue  in  deroga- 
tion of  the  alleged  exclusive  right  of  the 
complainant  company  to  construct  a  line 
of  railway  thereon,  and  the  complainant  Cor- 
son that  the  defendant  may  be  restrained 
from  tearing  up  said  street  and  Impeding 
and  obstructing  travel  thereon,  etc.  Upon 
the  filing  of  the  bill,  copies  of  proceedings 
and  aflldavlts  annexed  an  order  was  allowed 
to  show  cause  returnable  to-day  (June  14th) 
why  the  complainants  should  not  have  the 
relief  prayed  for  in  their  bill  of  complaint 
with  an  ad  Interim  stay,  etc.  On  the  com- 
ing In  of  the  order  the  defendant  company 
filed  an  affidavit  showing  that  the  Supreme 
Court  in  the  certiorari  suit  In  holding  that 
the  defendant  company's  ordinance  was  le- 
gal, had  refused  to  allow  a  writ  of  super- 
sedeas pending  the  hearing  of  the  writ  of 
error  taken  to  review  its  Judgment  because 
that  court  doubted  wbether  It  had  the  power 
to  allow  such  a  writ  after  final  Judgment 
pronounced.  The  defendant's  affidavit  frank- 
ly admits  that  before  the  writ  of  error  can 
be  heard  which  will  finally  detervlne  wheth- 
er Its  occupancy  of  Virginia  avenue  Is  law- 
ful, it  Is  proceeding  to  caottmct  Its  railway 
on  that  avenue. 

The  question  argued  la  whether  the  com- 
plaloants  are .  entitled  to  a  pfreliminary  in- 
junction restraining  the  defendant  company 
from  proceeding  with  the  occupation  of  Vir- 
ginia aveiiue,  and  thereon  actually  c(«istmct- 
Ing  its  railway,  while  Its  right  so  to  do  Is 
challenged  by  a  pending  suit  at  law,  which 
Is  as  yet  not  finally  determined.  The  effect 
of  the  proposed  action  of  the  defendant  com- 
pany will  be  radically  to  change  the  status 
of  the  subject  of  the  litigation  before  the 
pending  suit  regarding  It  can  be  determined, 
so  that,  if  the  Court  of  Errors  and  Appeals 
shall  sustain  the  complainant  company's  con- 
tention that  it  has  acqnired  the  exclusive 
right  nnder  section  6  of  the  trolley  statute 
to  occupy  Virginia  avenue,  the  Judgment  of 
that  conrt  will  be  of  no  benefit  to  the  suc- 
cessful litigant  tor  its  exclusive  right  will 
have  been  destroyed  by  the  action  of  the 
defendant  company  in  constructing  its  own 
railway  in  Virginia  avenne  while  the  ques- 
tion was  awaiting  determination.  The  sit- 
uation is  such  that  if  this  court  refuses  to 
act  so  as  to  maintain  the  statu*  of  the  sub- 
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Ject-matter  of  the  controyersy  until  the  Judg- 
ment of  the  Court  of  Errors  can  be  ob- 
tained, the  complainant  company  is  without 
remedy,  and  must  suffer  the  destruction  of 
tliat  element  In  its  franchise,  which  confers 
its  {:reatest  value.  The  Supreme  Court  has 
delivered  Its  final  Judgment  touching  the  ex- 
clusive right  asserted  by  the  complainant 
company,  and,  as  the  defendant's  affidavit 
admits,  has  refused  to  allow  a  supersedeas 
to  prevent  the  defendant  company  from  pro- 
ceeding with  its  occupation  of  the  avenue  in 
question.  The  Court  of  Errors,  which  un- 
doubtedly has  the  power  to  protect  the  snb- 
Ject-matter  of  the  litigation  from  a  change 
which  may  defeat  its  Judgment  (Doughty  v. 
SomerviUe  R.  R.  Co.,  7  N.  J.  Bq.  634,  51 
Am.  Dec.  267),  is  not  in  session,  and  cannot 
act.  Under  these  circumstances  the  com- 
plainant company,  remediless  at  law,  in- 
vokes the  aid  of  this  court  to  prevent  a 
Change  in  the  subject  of  the  litigation  by  one 
of  the  litigants,  which,  if  suffered  to  be  ac- 
complished, may  make  nugatory  the  Judg- 
ment of  the  court  of  review.  The  merits  of 
the  litigation  between  the  parties  In  the  suit 
at  law  are  not  involved  In  the  equity  as- 
serted in  this  court  by  the  complainant  com- 
pany, except  as  they  show  that  there  is  a 
pending  case  presenting  a  claim  of  right 
worthy  of  the  consideration  of  a  court,  which 
the  complainant  is  diligently  prosecuting,  in- 
volving a  subject-matter  which  will  be  de- 
stroyed U  the  proposed  action  of  the  de- 
fendant company  is  not  restrained.  The 
matter  in  dispute  in  the  law  court  is  novel, 
having  arisen  under  a  statute  passed  in  1893, 
and  presents  a  question  of  Importance  in- 
volving the  acquirement  of  the  exclusive 
privilege  to  occupy  a  street  by  a  trolley  com- 
pany organized  under  that  statute.  That  a 
coiut  of  equity  may  restrain  a  change  of  the 
subject-matter  of  a  litigation  pending  an  ap- 
peal was  declared  by  Chancellor  Walworth 
in  Hart  v.  Mayor  of  Albany,  8  Paige,  380. 
In  that  case  the  learned  chancellor  had  dis- 
solved an  injunction  which  restrained  the 
removal  of  a  floating  storehouse,  which  it 
was  claimed  had  been  placed  in  Albany 
Basin  contrary  to  an  ordinance  of  that  city. 
An  appeal  was  taken  from  his  decree  to  the 
Court  of  Errors.  The  successful  party  be- 
fore the  chancellor  proceeded  to  remove  the 
floating  storehouse.  The  appellant  applied 
to  the  chancellor  for  an  order  restraining  the 
defendants  from  proceeding  under  the  or- 
dinance pending  an  appeal.  Chancellor  Wal- 
worth held  that,  although  the  appeal  from 
his  order  dissolving  the  injunction  did  not 
suspend  the  operation  of  that  order,  nor  con- 
tinue the  stay,  yet  in  a  proper  case  an  in- 
junction ought  to  go  restraining  a  proceeding 
by  the  defendants  out  of  court,  the  effect  of 
which  would  be  to  destroy  the  subject-mat- 
ter of  the  litigation.  This  decision  was  put 
upon  the  express  ground  that  the  granting 
of  such  an  order  would  unquestionably  be 
"an  original  exercise  of  Judicial  power  over 


the  parties  in  the  cahse."  Page  386.  ISiis 
Judgment  is  dted  and  commented  upon  with 
approval  by  Chief  Justice  Green,  delivering 
the  opinion  of  the  Court  of  Appeals  in  the 
above-cited  case  of  Doughty  v.  SomerviUe  B. 
R.  Co.,  7  N.  J.  Eq.  C36,  51  Am.  Dec.  267. 

It  is  suggested  by  the  defendant  that  the 
complainant  Corson,  under  Hlncbman  v.  Fat- 
erson  R.  R.  Co.,  17  N.  J.  Eq.  83,  86  Am.  Dec. 
252,  has  no  status  to  challenge  the  right  of 
the  defendant  company  to  occupy  the  street, 
and  that  his  presence  in  this  suit  as  a  com- 
plainant is  a  misjoinder.  No  demurrer  has 
been  filed  presenting  this  question.  The  de- 
fendant, in  its  affidavit  showing  cause,  deals 
only  with  the  merits  of  the  complainant's 
claim  for  the  relief  sought.  In  the  Paterson 
B.  B.  Case,  ubi  supra.  Chancellor  Green  in 
terms  declared,  regarding  the  objection  that 
there  was  a  misjoinder,  "If  this  were  the 
only  objection,  it  would  not  be  suffered  to 
stand  in  the  way  of  the  order  for  an  injunc- 
tion." In  my  view,  the  complainant  com- 
pany has  an  independent  equity,  which  en- 
titles it  to  the  aid  of  this  court  to  prevent 
the  defendant  company  from  changing  the 
situation  of  the  subject  of  the  litigation  pend- 
ing the  determination  of  the  Court  of  Errors. 
No  serious  loss  will  be  infficted  upon  the 
defendant  company  by  this  restraint.  It 
has  not  yet  constructed  Its  railway  on  Vir- 
ginia avenue.  It  is  not  presently  realizing 
anything  from  the  use  of  Its  railway.  There 
need  be  no  prolonged  delay.  '  The  Court  of 
Errors  and  Appeals  will  shortly  be  in  ses- 
sion. The  complainants  will  be  put  opon 
terms  to  prosecute  their  writ  of  error  with 
diligence,  bringing  the  cause  to  hearing  at 
this  June  term,  if  the  defendant  company 
will  Join  in  waiving  notice,  etc. 

A  decree  will  be  advised  for  a  preUminaiy 
injunction  restraining  the  defendant  com- 
pany In  accordance  with  the  prayer  of  the 
bill  of  complaint  until  the  decision  of  the 
Court  of  Errors  and  Appeals  on  the  writ  of 
error  taken  to  review  the  Judgment  of  the 
Supreme  Court  in  the  case  of  People's  Trac- 
tion Company  et  al.  v.  Atlantic  City  et  al. 
(57  AtL  872)  shall  be  promulgated. 


(97  N.  J.  B.  SOI) 

CLAW80N  V.  BREWER  et  aL 

(Court  of  Chancery  of  New  Jersey.     Jane  28, 

1904.) 

BPECmO  PEBFORIUNCE— CONTBACT  TO  DXVmx 
I.AND  —  FAIIILT  ABBANOEHKNT— CONBIDEKA.- 
TION— ADEQUATX  BEMEDT  AT  LAW — BXATUTE 
OF  FBACDS— EVIDENCE — ADHISSIBILFTT — SOT- 
FICIERCT— VAGUENESS   OF  CONTBACT. 

1.  Where  a  father  and  son  owned  property  to- 
gether, which  was  largely  acqnired  through  the 
bnsineas  ability  of  the  son,  and  direct  applica- 
tions of  his  money,  the  legal  title  to  the  property 
being  taken  in  the  name  of  the  father,  on  condi- 
tion that  at  bis  death  it  should  be  left  by  will 
to  the  son,  but  was  in  fact  left  by  will  to  the 
son's  stepmother,  an  agreement  between  the 
stepmother  and  the  son  that  at  her  death,  in 
consideration  of  the  son  making  no  claim  against 
his  father's  estate,  she  would  leave  the  property 
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to  the  Mn  hr  wfll,  eonstitnted  a  family  arrange- 
ment or  compromise,  wliich,  being  founded  on 
■uflScient  consideration,  and  afterwards  acted  on 
in  good  faith,  will  be  enforced,  thougb  resting 
tn  paroL 

2.  The  abandonment  of  any  daim  by  the  son 
against  his  father's  estate,  and  the  enjoyment 
by  the  stepmother  daring  her  life  of  the  use  of 
the  property,  constituted  a  valid  consideration 
(or  the  contract  between  the  stepmother  and 
stepson. 

8.  Where  an  agreement  was  entered  into  be- 
tween a  stepmother  and  stepson  that,  in  consid- 
eration of  his  abandonment  of  any  claim  against 
his  father's  estate,  she  would  leave  certain  prop- 
er^ to  him  by  will  at  her  death,  which  was  ac- 
qnieaced  in  by  both  until  her  death,  bnt  not  com- 
plied with  by  her,  so  that  it  would  be  impossible 
to  restore  him  to  the  sitoation  existing  at  the 
time  of  his  father's  death,  an  action  at  law  for 
damages  against  the  stepmother's  estate  would 
not  afford  an  adequate  remedy,  and  specific  per- 
formance will  be  decreed  in  order  to  prevent  a 
fraud. 

4.  The  specific  performance  of  an  oral  agree- 
ment to  devise  land,  to  prevent  fraud,  excludes 
the  case  from  the  operation  of  the  statute  of 
fraads. 

5.  In  a  suit  against  a  decedent's  estate  to  en- 
force specific  performance  of  an  oral  agreement 
to  devise  land  to  complainant,  in  which  de- 
cedent's executors  are  parties,  complainant's  tes- 
timony as  to  transactions  with  decedent  is  inad- 
missible, under  P.  L.  1900,  p.  363,  i  4,  relating 
to  evidence. 

6.  In  a  salt  against  a  decedent's  estate  to  en- 
force n>ecific  performance  of  an  oral  agreement 
to  devise  land  to  complainant,  the  agreement 
being  based  on  a  promise  of  the  deceased  father 
of  complainant  to  leave  the  property  to  the  son 
by  will,  which  he  failed  to  do,  complainant's  tes- 
timony as  to  transactions  with  nis  father  is 
admissible,  under  P.  Ii.  1000.  p.  363,  i  4,  relat- 
ing to  evidence;  the  father's  executors  not  be- 
ing parties  to  the  suit. 

7.  In  a  snit  to  enforce  specific  performance  of 
an  oral  agreement  to  devise  land  to  complain- 
ant, evidence  examined,  and  held  sufficient  to 
show  the  existence  of  the  alleged  contract. 

8.  Where  an  oral  agreement  between  decedent 
and  complainant  to  devise  land  distinctly  related 
to  the  property  received  by  decedent  from  her 
husband's  will,  the  contract  is  n6t  too  vague 
and  indefinite  to  be  enforced,  on  the  ground  that 
the  property  was  not  described. 

Suit  by  Clement  O.  Olawaon  against  Aa- 
rella  L.  Brewer  and  others.  On  bill,  answer, 
replication,  and  proofs.  Decree  for  complain- 
ant. 

H.  Halfpenny  and  B.  H.  McCart«r,  for 
complainant  T.  S.  Henry,  Mr.  Massey,  and 
Mr.  Ingram,  for  defendants. 

EMEBY,  V.  0.  TblB  la  a  bill  filed  by  the 
complainant  against  the  executors  and  dev- 
isees of  his  father's  widow,  complainant's 
stepmother,  for  the  specific  performance  of  a 
parol  agreement  to  devise  to  bim  at  her 
death  the  property  she  received  from  ber 
husband's  estate  on  bis  death  by  bis  will. 
The  complainant's  father,  Henry  T.  Clawson, 
at  the  time  of  bis  death,  August  12,  1897, 
beld  the  title  to  his  dwelling  house  on  Haisey 
street.  In  the  city  of  Newarlc,  and  to  a  factory 
property  on  Hackett  street,  and  had  besides 
the  title  to  personal  property  (mainly  tools, 
etc.,  in  the  factory)  worth  about  $10,000. 
Complainant  had  from  his  own  money  paid 
about  one-half  of  the  entire  purchase  money 


of  tbe  Hals^  street  property,  $6,500,  and 
had  paid  In  the  same  way  about  $3,000  to- 
ward tbe  purchase  of  the  factory  property. 
At  tba  time  of  tbe  purchase  (March,  1888) 
tbe  factory  was  occupied  under  a  lease  to 
both  father  and  son,  ^hlcb  had  still  four 
years  to  nm.  Tbe  complainant  lived  with 
his  father  and  stepmother  from  the  time  they 
all  came  to  Newark  together,  and  managed 
or  superintended  the  woric  at  the  factory, 
which  was  the  manufacture  of  machines  in- 
vented by  complainant,  for  sale  principally 
to  companies  which  complainant  controlled. 
It  was  mainly  through  these  inventions  of 
complainant,  and  through  complainant's  man- 
agement of  the  business  of  manufacture  and 
sale,  and  his  control  of  the  prices  for  both 
manufacture  and  sale,  that  tbe  property  of 
tbe  son  and  that  which  stood  in  tbe  name 
of  the  father  was  accumulated.  A  company 
called  the  Clawson  Slot  Machine  Company, 
which  was  organized  by  complainant  about 
1890,  and  controlled  by  him,  purchased  the 
machines  from  H.  T.  Clawson  at  a  price 
practically  fixed  by  complainant,  and  It  was 
from  tbe  profits  derived  from  this  manufac- 
ture and  sale  to  the  comi)any  that  tbe  money 
paid  by  H.  T.  Clawson  personally  for  tbe 
property  in  question  was  mainly  derived. 
The  complainant  claims  that  tbe  title  to  both 
the  properties  was  taken  and  allowed  to 
stand  in  the  father's  name  under  an  express 
agreement  between  the  father  and  himself — 
be  being  bis  father's  only  child — that  what- 
ever was  made  in  tbe  business  they  would 
enjoy  tog^ether  as  long  as  they  both  lived, 
and  that,  if  tbe  father  should  die,  be  would  * 
leave  all  he  had  made  to  the  son.  The  agree- 
ment, as  he  swears,  was  first  made  on  tbe 
occasion  of  the  purchase  of  tbe  factory  prop- 
erty, and  taking  the  title  In  tbe  father's 
name.  Tbe  purchase  price  of  the  factory 
was  $9,400,  of  which  $8,000  was  raised  by  a 
building  loan  mortgage.  In  February,  1896, 
tbe  complainant,  from  bis  own  funds,  paid 
off  tbe  balance,  $2,991,  due  on  the  purchase- 
money  mortgage,  and  says  that  at  tbe  time 
of  this  payment,  tbe  understanding  about  tbe 
property  coming  to  the  son  after  the  father's 
death  was  again  referred  to  and  confirmed. 
On  tbe  purchase  in  June,  1892,  of  tbe  Haisey 
street  proiwrty — tbe  family  residence,  which 
they  had  occupied  under  a  lease  to  tbe  father 
—the  son  advanced  $8,200  for  its  purchase 
from  bis  own  money;  and,  according  to  tbe 
son's  statement,  the  title  was  taken  in  tbe 
father's  name  on  his  giving  the  same  assur- 
ance that; 'when  be  was  gone,  all  would  be 
tbe  son's. 

That  the  talent  and  services  of  bis  son  was 
tbe  principal  source  of  tbe  proiwrty  in  ques- 
tion, and  of  the  means  accumulated  by  tbe 
father,  is,  I  think,  satisfactorily  proved,  as  Is 
also  his  acknowledgment  of  bis  son's  af- 
fection and  liberality  and  services  In  relation 
to  bis  own  property.  It  is  also  shown  by 
the  evidence  of  Mr.  Pierce  that  in  tbe  con- 
versation relating  to  bis  estate,  taking  place 
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when  he  applied  to  hbn  to  be  one  of  his 
esecutors,  or  spoke  to  him  of  the  disposition 
of  his  estate,  the  father  then  intended  that 
Ills  wife  should  be  taken  care  of  daring  her 
lifetime,  and  that  the  property  should  go  to 
his  son  at  her  death. '  From  the  evidence  of 
conTersatlon  by  the  son  with  Mrs.  Olawson 
after  her  husband's  death,  and  another  con- 
versation with  her  by  a  witness,  Mrs.  Sween- 
ey, and  slightly  corroborative,  it  would  seem 
probable  that  the  father  did  make  a  will  In 
favor  of  the  son,  which  was  sai>erseded  by  a 
later  will.  The  terms  of  any  such  will  have, 
however,  not  been  proved  by  competent  evi- 
dence. By  his  will  dated  August  16,  1898, 
the  father  devised  both  the  residence  and' 
factory  in  fee  to  his  wife,  complainant's 
stepmother,  with  the  direction  that  his  son, 
if  he  chose  to  do  so,  should  be  permitted  to 
occupy  the  factory,  with  the  hnplements,  ma- 
chinery, and  tools,  at  a  rent  to  be  fixed  by 
his  wife  and  executors,  who  were  the  wife 
and  the  son  and  an  intimate  friend,  Amos 
W.  I>ierce.  And  after  bequeathing  to  his 
wife  and  son  equally'  the  proceeds  of  his 
life  insnrace  policy,  and  to  his  son  $2,000, 
the  testator  devised  and  bequeathed  all  the 
residue  of  his  estate  to  his  'wife.  Immediate- 
ly after  the  reading  of  the  'wUI,  complainant 
expressed  both  to  Mrs.  Clawson  and  to  Mr. 
Pierce  his  dissatisfaction  with  it,  and  threat* 
ened  to  contest  this  distribution  of  his  fa* 
ther's  property.  Mrs.  Clawson  herself  spoke 
to  Mr.  Pierce  of  the  complainant's  opposition 
to  the  'Will,  and  of  his  threats,  and  requested 
,hlm  to  talk  to  the  complainant  and  try  to 
satisfy  him  that  there  was  no  necessity  for 
him  to  contest  his  father's  will  or  make  a 
fuss.  Mr.  Pierce  then  said  to  her  that  com- 
plainant was  dissatisfied  because  his  father 
had  not  done  right,  or  as  he  had  agreed  to 
do,  and  that  his  father  had  certainly  agreed 
to  leave  him  this  property.  Mrs.  Clawson 
then  said  that  she  would  carry  out  bis  fa- 
ther's agreements;  that  complainant  should 
have  this  property;  that  it  should  never  go 
to  her  kin  folks,  but  to  him;  and  that  she 
would  make  a  will  and  leave  it  to  him.  Mr. 
Pierce  said,  If  she  agreed  to  do  that,  com- 
plainant might  be  satisfied;  and,  at  Mrs. 
Clawson's  request,  Mr.  Pierce  at  once  saw 
complainant  for  the  purpose  of  giving  him 
this  assurance,  and  did  communicate  It  to  the 
complainant  advising  him  to  accept  it  The 
complainant  said  to  Mr.  Pierce  that  if  bis 
mother  agreed  to  leave  the  property  to  him, 
be  would  be  satisfied;  and  this  result  of  his 
conference  was  communicated  to  Mrs.  Claw- 
son, who  thereupon  said  that  she  agreed  to 
leave  the  property  to  her  stepson,  and  this 
agreement  was  reported  by  Mr.  Pierce  to  the 
complainant  on  the  same  day.  No  objection 
was  made  to  the  probate  of  the  will,  or  to 
tbe  disposition  of  the  property  under  It  ac- 
cording to  its  termsl  Tbe  complainant  put 
in  no  claim  against  the  estate  of  his  father 
for  money  advanced  for  the  purchase  of  the 
property,  or  for  tbe  nmnlng  expenses  of  the 


factory,  which  ta*  advanced  for  a  time,  or 
for  the  amount  which  was  due  on  a  claim 
for  royalties  on  the  manufacture  of  one  of 
complainant's  Inventions,  which  was  made 
by  the  father  under  a  special  agreement  for 
royalties.  No  accurate  account  had  been 
kept  of  the  number  manufactured,  and  tbe 
amount  of  this  claim,  alleged  to  be  between 
$7,000  and  $10,000,  was  uncertain.  Complain^ 
ant  continued  the  business  at  the  factory, 
and  on  January  1,  1895,  a  lease  for  10  years, 
to  May  1,  1908,  at  the  yearly  rent  of  $1,200), 
was  made  by  the  executors  to  the  Clawson 
Machine  Company — the  name  assumed  by 
the  Clawson  Slot  Machine  Company  after 
the  father's  death.  At  the  father's  death, 
complainant  owned  all  of  the  stock,  except 
$4,000  which  stood  In  his  father's  name,  and 
which  was  jnrocured  by  the  father  through 
the  son  by  the  sale  to  tbe  company  of  ma- 
chines at  a  price  fixed  by  the  son,  which  in- 
cluded the  proBt  of  manufacture.  In  March, 
1898,  Mrs.  Clawson  made  a  'will;  and  Mr. 
Pierce  says  that  she  told  bim  about  that  time 
that  she  had  made  tbe  will,  leaving  the  prop- 
erty to  Clement  and  that  she  hoped  he  and 
all  the  rest  would  be  satisfied.  This  will 
has  not  been  produced,  nor  have  its  contents 
been  otherwise  proved;  the  counsel  who  drew 
it  (one  of  the  counsel  for  some  of  the  de- 
fendants in  tills  suit)  declining  to  testify  on 
the  ground  of  professional  privilege,  and  the 
disclosure  was  not  further  insisted  on.  The 
complainant  after  the  making  of  this  'will, 
together  with  his  wife  and  child,  lived  'wltb 
his  stepmother  and  her  niece.  Miss  Lee,  now 
Mrs.  Brewer,  In  the  Halsey  street  house,  or 
at  a  residence  In  the  country  belonging  to 
complainant  at  Flagtown,  to  which  com- 
plainant removed  shortly  before  the  death  of 
his  'Wife.  The  relations  between  all  the  fam- 
ily continued  affectionate  and  friendly  during 
this  time,  and  up  to  the  time  of  the  death 
of  complainant's  wife,  in  1900.  A  girl  named 
Blla  Hood  had  been  employed  as  tbe  nurse 
of  his  child,  and  lived  with  the  family  at 
the  time  of  the  complainant's  first  'wife's 
death,  and  after  tbls  time  there  was  an  es- 
trangement between  complainant  and  his 
stepmother  on  account  Of  Miss  Hood. 

On  July  17,  1900,  Mrs.  Clawson  made  a 
second  will — the  one  now  In  question — ^in 
tbe  contemplation  that  complainant  might 
marry  Miss  Hood,  to  which  marriage  she 
was  opposed.  This  will,  'wWch  contains 
some  minor  personal  specific  bequests,  gives 
to  her  stepson  the  use  of  the  Halsey  street 
residence  for  his  life,  on  condition  that  he 
provide  a  home  for  her  niece.  Miss  Lee,  and 
on  tbe  further  condition  tbat  he  does  not 
marry  or  livie  with  Ella  Hood.  The  use  for 
his  life  of  all  the  residue  of  her  estate  Is 
also  given  to  complainant  upon  condition 
that  he  does  not  live  with  or  marry  Ella 
Hood.  The  remainder  In  tbe  estate  after 
complainant's  death,  or  on  breach  of  the 
condition,  is  devised  and  bequeathed  to  tbe 
det^dants,  who  are  the  nephews  and  nieces 
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<rf  Mra.  Clawson.  It  does  not  appear  tbat 
Mrs.  Clawson  ever  commmilcated  to  com- 
plainant ber  intention  of  changing  her  will, 
or  of  making  lier  devise  of  the  property  sub- 
ject to  a  condition  of  this  kind;  and,  ap- 
IKirently  without  knowing  of  any  such  pro- 
posed condition,  the  complainant  in  Feb- 
ruary, 1801,  married  Miss  Hood.  After  ttiia 
marriage  complainant  and  his  wife  lived  at 
Flagtown,  and  the  friendly  relations  between 
complainant  and  his  stepmother  were  inter- 
rcipted,  bat  he  visited  ber  at  the  residence 
In  Newark,  and  before  her  death.  In  Febru- 
ary»  1902,  the  relations  became  more  friend- 
ly. It  does  not  appear  that  the  complain- 
ant knew  before  the  publication  of  this  will 
that  his  interest  In  the  estate  received  by 
Mj-s.  Clawson  from  his  father  had  been  made 
snbject  to  this  condition  relating  to  hia'max^ 
rlage. 

The  facts  proved  bring  the  case  within 
the  application  of  the  equitable  rules  relat- 
ing to  specific  performance  of  contracts  in 
the  natnie  of  family  arrangements  or  com- 
promises. Such  family  arrangements  chan- 
ging the  legal  rights  of  the  parties  interested 
In  ttie  estate  of  a  decedent,  fonnded  on  suffi- 
cient consideration,  and  afterward  acted  on 
in  good  faith  and  partially  performed,  will 
be  enforced,  although  made  by  parol,  and 
In  the  absence  of  a  formal  contract.  Wil- 
liams ▼.  Williams,  B.  U  Rep.  2  Ch.  '293; 
Xeale  v.  Neale,  1  Keen,  672  (Lord  Langdsle, 
M.  B.,  1837);  Fry,  Spec.  Pot.  (4th  Ed.)  | 
391;  12  A.  &  B.  Ency.  (2d  Ed.);  Hyde  v. 
White,  5  Sim.  524  (V.  Ch.  Shadwell,  1832). 
This  e<iultable  policy  of  enforcing  the  per* 
(ormance  of  contracts  to  devise  property, 
which  are  entered  into  on  the  basis  of  fam- 
ily arrangements,  and  carried  out  upon  one 
side,  is  recog^nized  in  the  leading  case  of 
Johnson  v.  Hubbell,  10  N.  J.  Eq.  332,  338,  64 
Am.  Dec  778  (Ch.^  Williamson,  1855).  .  The 
abandonment  by  complainant  of  any  claim 
against  lils  father's  estate  arising  by  reason 
of  the  will,  and  the  enjoyment  by  his  moth- 
er during  her  life  of  the  use  of  all  the  prop- 
erty received  under  her  husband's  will,  con- 
stitute a  sufficient  consideration  for  contract 
to  devise  the  property  to  her  stepson.  This 
acquiescence  of  both  parties  In  the  agree- 
ment until  the  death  of  Mrs.  Clawson  has 
placed  the  complainant  in  a  position  where 
It  would  be  impossible  to  restore  him  to  the 
altnation  existing  at  the  time  of  his  father's 
death,  'and  an  action  at  law  for  'damages 
against  the  estate  of  his  mother,  If  it  could 
be  maintained,  -^rould  not  afford  an  adequate 
remedy.  The  Specific  performance  of  the 
agreement  to  ilevlse  the  property  is  there- 
fore the  only  .adequate  remedy,  and,  under 
these  circumstances^  it  should  be  enforced, 
although  not  ntade  in  writing.  In  many  cas- 
es in  onr  owa  courts  parol  agreements  to 
devise  property '  in  consideration  of  service 
rendered,  or  (tber  valuable  consideration 
subsequently  given,  have  been  specifically 
enforMd  on  the  ground  tbat  the  remedy  at 


law  would  be  inadequate,  and  that  such  en- 
forcement is  necessary  in  order  to  prevoit 
fraud—*  consideration  which  OEdudes  the 
ease  from  the  operation  of  the  statute  of 
frauds.  Johnson  t.  Hubbell,  si^ra;  Vree- 
land  r.  Vreeland,  68  N.  J.  Eq.  S87,  S2  Atl. 
8  (Ch.  McGill,  1885),  and  cases  dted  pages 
889,  890,  68  N.  J.  Eq.,  and  page  4,  82  Atl.; 
Duvale  V.  Dnvale,  64  N.  J.  Bq.  681,  688,  86 
Atl.  760  (Ch.  McGiU,  1896),  affirmed  on  this 
point  on  appeal  66  N.  J.  Eq.  875,  886,  30  AtL 
687,  40  Atl.  440  (1887).  In  several  cases 
the  element  of  family  arrangement  or  settle- 
ment was  also  to  some  extent  Involved  la 
the  rradltion  of  the  services,  and  was  relied 
en  as  a  reason  for  spedflc  performaBce. 
Johnson  v.  Hubbell,  10  N.  J.  Eq.  838,  64  Am. 
Dec.  773;  Van  Dyne  v.  Vreeland,  8  N.  J. 
Eq.  370  a867);  Id.,  11  N.  J.  Eq.  870  (Ch. 
Williamson,  1858);  Schutt  v.  Missionary 
Soc,  41  N.  J.  Eq.  115,  8  Atl.  398  (Ch.  Bunyon, 
t88&)',  Vreeland  v.  Vretiand,  supra  (1885); 
Hasten  V.  Billman.  68  N.  J.  Bq.  40.  80  AtL 
635  (V.  Ch.  Pitney,  1884). 

In  reaching  the  conclusion  that  ttie  oon- 
tract  to  devise  the  property  was  made  by 
the  testatrix,  I  have  not  relied  om  the  evi- 
dence of  the  complainant  as'  to  his  transac- 
tlont  with  ber.  Her  executors  are  parties 
to  the  suit,  and  they  are  necessary  partlee. 
Kempton  r.  Bartlne,  58  N.  J.  Bq.  411,  44 
Atl.  461  (Err.  &  App.  1889).  CompIainanlTi 
evidence  as  to  transactions  with  Mrs.  Ola'W>- 
■on  is  therefore  inadmissible  under  the  stat- 
ute relating  to  evidence  (P.  L.  1900,  p.  368, 
I  4).  His  evidence  Is  competent,  however, 
as  to  the  transactlonB  with  his  father.  The 
executors  of  the  latter  are  not  parties  to  the 
niit,  nor  do  any  of  the  defendants  represent 
him  in  any  capacity.  Complainanl^a  evidence 
as  to  the  dealings  and  arrangemeiits  between 
bis  father  and  himself  Is  corroborated  by 
the  evldmce  of  disinterested  and  credible 
witnesses,  and  a  situation  has  been  satis- 
tactorlly  shown  which  entitled  him  to  claim 
a  different  distribution  of  bis  father's  es- 
tate from  that  made  by  his  will.  This  claim 
was  honestly  made,  and  the  compromise  of 
it  allowing  substantially  the  entire  estate  left 
by  the  father  to  be  enjoyed  by  the  widow 
during  her  life,  under  her  title  derived  from 
the  will,  on  the  a£:reement  that  the  property 
should  then  be  devised  to  complainant  by 
her  will,  was  a  sufficient  consideration  for 
her  agreement  to  devise;  and  Mrs.  Clawson. 
having  received  on  her  part  the  fall  benefit 
of  the  consideration,  was  equitably  bound 
to  performance  on  her  part.  Rue  v.  Meirs, 
43  N.  J.  Eq.  877,  880,  12  Atl.  368  (V.  Ch. 
Van  Fleet,  1887).  In  claims  of  this  charac- 
ter the  proof  shonld  be  clear  and  conclusive, 
but  I  tliink  the  proof  In  this  case  satisfies 
the  standard  required.  A  fact  strongly  re- 
lied on  by  defendants  to  raise  doubts  as  to 
the  existence  of  the  alleged  contract  to  de- 
vise is  the  proof  that  after  Mrs.  Clawaon's 
death  the  complainant,  apparently  without 
objection,  continued  to  pay  the  rent  under 
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the  lease  of  the  factory  made  by  the  execu- 
tors of  bis  father,  Including  himself,  and, 
in  bis  letters  to  the  devisees,  recognized  their 
right  to  the  rents,  and  made  offers  to  pur- 
chase the  factory,  all  without  reference  to 
the  agreement  The  lease,  however,  was  not 
made  to  the  complainant  personally,  but  to 
the  Clawson  Machine  Company;  and,  as  be- 
tween this  company  and  the  executors  or 
devisees  of  Mrs.  Clawson,  there  could  be  no 
question  as  to  the  continued  liability  of  the 
company  for  the  payment  of  rent  And  as 
to  these  payments  of  rent  and  the  offers  to 
purchase,  it  is  also  to  be  considered  that 
complainant  at  the  time  of  writing  these  let- 
ters may  not  have  been  advised  of  his  rights 
under  the  contract,  and  was  minded  to  ac- 
cept the  situation  as  made  by  his  stepmoth- 
er's will.  These  payments  and  offers,  how- 
ever, would  not  Justify  any  finding  of  waiver 
of  his  rights  under  the  contract,  or  estoppel 
against  its  enforcement.  They  are  matters 
which  bear  upon  his  credibility,  but  the 
proof  of  the  contract  depends  on  other  evl-< 
dence  than  that  of  the  complainant  It  was 
also  objected  that  the  contract  was  too  in- 
definite and  vague  to  be  enforced,  because 
the  property  to  be- devised  was  not  defined. 
In  terms,  however,  it  distinctly  related  to 
the  property  received  by  her  from  her  hus- 
band's will;  and  in  Johnson  v.  Hubbell,  su- 
pra, a  contract  of  a  similar  general  charac- 
ter was  enforced.  The  status  of  Mr.  Henry 
Glawson's  personal  estate  seems  to  have 
been  changed  somewhat  before  Mrs.  Claw- 
son's  death,  by  her  appropriation  or  use  of 
some  of  it,  with  complainant's  consent,  as 
he  was  one  of  the  executors,  and  as  to  this 
he  is  not  entitled  to  any  decree  for  account- 
ing. Complainant's  bill  asks  a  decree  for 
conveyance  only  of  the  factory  and  Halsey 
street  properties,  and  at  the  hearing  no  fur- 
ther relief  was  insisted  on.  The  decree  for 
complainant  will  therefore  extend  only  to 
these  properties,  together  with  the  machin- 
ery, tools,  etc.,  leased  with  the  factory,  and 
the  stock  of  the  Clawson  Machine  Company, 
if  that  was  still  retained  by  Mrs.  Clawson 
at  her  death. 


(67  N.  J.  B.  21«) 

THOMPSON  «t  al.  v.  WILLIAMSON  et  ,aL 

(Court  of  Chancery  of  New  Jersey.    July  21, 

1904.) 

TBAUDtTLBNT  OORVSTAKCES  —  OAIIIRO  TKARS- 
ACTIONS — JUDGMENT  —  DEFENSE  —  PBKSUMF- 
TION — BTTBDBN  OF  PROOF— EQUITY — STATUTE — 
CREDITOBS — ^LEGAL  PBEFEBENCE. 

1.  Complainants  sued  one  of  their  customers 
in  New  Xork  for  a  balance  alleged  to  be  due 
on  account  for  the  purchase  and  sale  of  stock 
as  brokers.  The  customer  appeared  and  an- 
swered, bat  did  not  specially  set  up  that  the 
claim  was  based  on  a  gaming  transaction.  Com- 
plainants obtained  judgment,  and  sued  on  It  in 
New  Jersey,  again  obtained  judgment,  and  filed 
their  bill  in  equity  to  set  aside  conveyances  of 
the  debtor's  property,  alleged  to  iiave  been 
fraudulent  as  Mainst  them.  Held  that,  in  the 
absence  of  proof  of  the  laws  of  New  lork,  the 


presumption  is  that  the  oommon-Iaw  rule,  mak- 
mg  a  judgment  conclusive  -between  the  parties, 
prevails  in  New  Tork,  so  that  the  defense  of 
gaming  transaction  was  not  open  to  the  debtor. 

2.  On  the  same  presumption,  the  New  Jersey 
judgment  is  conclusive  between  the  parties,  and 
the  defense  of  gaming  transaction  was  not  open 
to  the  debtor. 

3.  Grantees  of  a  judgment  debtor,  not  parties 
to  the  action  in  which  the  judgment  is  render- 
ed, are  not  concluded  by  a  judgment  against 
their  grantor  from  setting  up  the  defense  that 
the  recovery  was  based  on  a  gaming  transac- 
tion. 

4.  An  arrangement  between  customer  and 
brokers  for  bona  fide  contracts  of  purchase  and 
sale  of  stocks  by  the  brokers  with  third  persons 
does  not  become  a  wagering  contract  unless 
there  is  a  further  agreement  or  understanding 
between  the  brokers  and  customer  that  the 
bona  fide  deliveries  contemplate^  between  the 
broker  and  the  third  persons  are  not  to  be  car- 
ried into  effect  between  the  brokers  and  their 
customer,  and  that,  as  between  them,  there  is 
to  be  no  other  liability  on  either  side  than  set- 
tlement of  differences. 

6.  The  burden  of  proof  to  establish  a  gaming 
J  transaction  is  on  the  iwrson  asserting  illegality. 

6.  Since  Gen.  St  p.  1606,  i  1,  declares  wa- 
gers unlawful,  and  section  2  entities  the  loser 
to  maintain  an  action  to  recover  the  amount 
lost,  a  court  of  equity,  in  a  suit  to  set  aside 
conveyances  alleged  to  be  fraudulent  against 
brokers  as  judgment  creditors  ot  the  grantor, 
where  defendants  seek  equitable  protection  on 
the  ground  that  the  recovery  of  the  judgment 
was  based  on  a  gaming  transaction  between  the 
brokers  and  the  grantor,  would  make  effective, 
even  against  voluntary  grantees  of  the  debtor, 
the  rule  of  public  policy  declared  in  the  stat- 
ute by  discarding  from  the  illegal  transactions 
on  both  sides  all  rights  or  liabilities  that  arise 
or  are  enforceable  only  as  claims  under  the  il- 
legal contract 

7.  Where  a  conveyance  Is  made  to  a  creditor 
of  a  judgment  debtor  for  a  valuable  considera- 
tion received  prior  to  incurring  the  indebted- 
ness on  which  the  judgment  was  founded,  but 
subsequent  to  the  rendition  of  the  judgment 
while  both  debts  were  existing,  it  amounts  to  a 
preference  of  one  creditor  over  another,  but  is 
not  illegal. 

Suit  by  W.  Ledyard  Thompson  and  oth- 
ers against  Frederick  B.  Williamson  and 
others  to  set  aside  alleged  fraudulent  con- 
veyances. Heard  on  bill,  answer,  replica- 
tion, and  proofs.    Decree  rendered. 

Percy  W.  Crane,  B.  Q.  Keasbey,  and  How- 
ard E.  Wliite,  for  complainants.  T.  0.  B. 
Knglisb  and  Foster  M.  Yoorhees,  foi  defend- 
ants. 

EMBKY,  y,  0.  Opmplainants  are  stock- 
holders  doing  business  ia  the  New  York  Stock 
Exchange,  and  on  May  IS,  1902,  recovered  a 
Judgment  In  the  Supreme  Court  of  the  state 
of  New  York  against  the  defendant  Frederick 
B.  Williamson  for  the  sum  Qf  $10,587.08,  the 
balance  due  complalnauts  on  their  account  as 
brokers  for  the  purchase  an4  sale  of  stocks 
between  March  8,  1898,  and .  May  31,  1889. 
with  interest  and  costs.  Su,it  In  the  New 
Jersey  Supreme  Court  waej  subsequently 
brought  against  this  defendant  who  resides 
in  New  Jersey,  upon  the  New  |York  judgment 
and  a  judgment  obtained  In  |thls  state,  upon 
which  execution  was  issued,  nnd  returned  un- 
satisfied.   The  suit  in  New  i  York  was  colo- 
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menced  In  July,  1889,  and  in  October,  1899, 
tbe  defendant,  through  a  third  person,  con- 
veyed to  Ills  wife, -Mary  I.  Williamson,  his 
real  estate,  consisting  of  three  parcels  of 
land  in  Elizabeth.  These  conveyances  were 
voluntary,  and  It  was  so  conceded  at  the 
hearing.  Mrs.  Williamson  and  her  hnsband 
subsequently,  and  in  March,  1902,  conveyed 
a  small  portion  of  the  lands  to  the  defendant 
Mrs.  Emily  B.  Williamson,  a  sister-in-law, 
and  tills  defendant  claims  to  be  a  bona  fide 
purchaser  of  the  lot  conveyed  to  her.  Com- 
plainants' bill  seeks  to  set  aside  both  con- 
veyances as  fraudulent  against  them,  and 
tbe  defense  set  up  by  the  judgment  debtor 
himself  as  well  as  by  his  wife  as  his  gran- 
tee, and  also  by-  her  grantee,  is  that  the 
Judgment  in  New  York  was  founded  on  trans- 
actions wMch  are  in  New  Jersey  held  to  be 
gaming  transactions,  and  the  Judgment  is 
therefore  not  enforceable  In  the  courts  of  eq- 
uity of  this  state  against  the  judgment  debt- 
or, or  his  grantee,  whether  voluntary  or  oth- 
erwise. So  far  as  the  Judgment  debtor  him- 
self Is  concerned,  the  defense  Is  not  available. 
The  judgment  In  New  York  was  obtained 
In  a  suit  in  which  the  defendant  appeared, 
and  by  an  answer  contested  the  complain- 
ants' claim,  not  specially  setting  up,  however, 
the  defense  of  a  gaming  transaction;  but  the 
answer  did  set  up  that  by  the  agreement  be- 
tween the  parties  the  complainants,  for  all 
advances  to  lilm  over  $2,000,  were  to  be  re- 
paid only  out  of  the  sale  of  the  securities. 
Under  the  federal  Oonstitutlon  full  faith  and 
credit  must  be  given  in  the  courts  of  this 
state  to  the  Judgment  obtained  Ln  New  York, 
and  the  same  effect  as  to  finality  must  here 
foe  given  as  would  be  given  in  the  state  of 
New  York.  There  is  no  proof  in  this  case 
tliat  in  the  state  of  New  York  a  judgment  so 
obtained  is  not  final  between  the  parties  as 
to  all  defenses  which  were  or  could  have 
been  set  up  in  the  suit,  or  tliat  a  Judgment 
can  there  be  avoided  if  founded  on  gaming 
transactions.  In  tbe  absence  of  such  proof, 
it  must  be  presumed  that  the  rule  of  the 
common  law  as  to  the  effect  of  such  judg- 
ment-prevails, and  that  the  Judgment  is  final 
and  conclusive,  and  that  the  New  Jersey 
Judgment  is  also  conclusive,  as  being  based 
thereon.  As  to  the  defendants  who  are  gran- 
tees of  tbe  judgment  debtor,  and  who  were 
not  parties  to  the  suit  in  which  the  Judgment 
for  the  debt  was  recovered,  the  rule  is  set- 
tled In  this  state,  that  they  are  not  conclud- 
ed by  tbe  Judgment  from  setting  up  that  the 
recovery  was  upon  gambling  transactions, 
and  therefore  should  not  be  enforced  against 
them.  In  Bilinzesheimer  v.  DooUttle,  60  N.  J. 
Eq.  894,  46  Atl.  611  (Err.  &  App.  1899),  this 
defense  was  sustained  in  behalf  of  the  wife 
of  the  debtor,  and  the  bill  seeking  to  set 
aside  a  conveyance  of  the  debtor's  property 
to  her  as  voluntary  and  fraudulent  was  dis- 
missed without  inquiring  into  the  considera- 
tion. It  is  true  that  in  this  case  the  convey- 
ance was  made  not  only  before  the  InsUta- 


tion  of  the  suit  and  recovery  of  the  judg- 
ment, but  before  the  incurring  of  the  debt 
upon  which  the  Judgment  was  obtained,  and 
In  this 'respect  differs  from  tbe  case  in  hand, 
where  the  debt  existed  and  the  suit  was  In- 
stituted before  the  conveyance.  But  this  cir- 
cumstance bears  only  upon  the  character  of 
the  proof  of  fraud  required,  and,  in  view  of 
tbe  ground  upon  wliich  the  decision  is  based, 
viz.,  the  right  of  the  grantee  to  a  day  in 
court  to  defend  the  title  against  all  acts  or 
admissions  of  the  grantor  after  the  date  of 
the  deed,  I  consider  the  decision  as  control- 
ling this  case,  and  as  overruling  on  this  point 
McGanless  y.  Smith,  61  N.  J.  Eq.  605,  26  Atl. 
211  (1893),  in  which  Vice  Chancellor  Pitney 
held  that  tbe  wife  of  a  judgment  debtor, 
claiming  under  a  voluntary  settlement  of  her 
husband's  lands,  could  not  question  tlie  valid- 
ity of  the  Judgment  as  based  on  an  illegal 
gambling  transaction.  The  questions,  there- 
fore, as  to  both  of  the  grantees,  are,  first, 
wliether  the  defense  that  the  transactions 
were  gambling  transactions  is  made  out  on 
the  proofs;  and,  secondly,  whether,  If  made 
out,  protection  against  the  enforcement  of 
the  Judgment  should  be  afforded  so  far  as 
the  Judgment  may  be  equitably  based  on 
money  paid  to  the  defendant.  The  proofs  in 
the  case  show  that  the  transactions  between 
the  complainants  as  brokers  and  Williamson 
as  their  customer  consisted  in  the  execution 
by  them  of  orders  given  by  the  customer  for 
the  purchase  or  sale  of  stocks  in  the  New 
York  Stock  Exchange,  and  that,  so  far  as 
the  brokers  were  concerned,  there  was  In  the 
execution  of  every  order  an  actual  purchase 
or  sale  of  tbe  stock  by  them  for  cash  paid  or 
received,  and  perfected  by  delivery  to  or 
from  other  brokers  of  the  excliange,  and  that 
such  actual  purchase  or  sale  of  the  broker 
was  contemplated  by  the  customer  and  re- 
quired by  the  rules  of  tbe  stock  exchange. 
In  each  case  the  transaction  was  reported  to 
tbe  customer  as  a  purchase  or  sale  on  his  ac- 
count, and  the  names  of  the  brokers  from 
whom  the  stock  was  purchased,  or  to  whom 
It  was  delivered,  were  given  in  with  the  re- 
port On  such  purchase  or  sale  the  brokers 
charged  a  fixed  commission — one-eighth  of  1 
per  cent.  Tbe  stocks  purchased  were  not, 
during  the  running  of  tills  account,  in  any 
instance  actually  delivered  by  the  brokers  to 
tbe  customer;  but  were,  until  directed  to  be 
sold,  retained  by  them  as  collateral  for  the 
sums  advanced  for  their  purchase  and  for 
the  balance  due  on  the  account.  For  the 
purpose  of  raising  money  the  stocks  them- 
selves were  sometimes  pledged  by  tbe  bro- 
kers with  banks  as  collateral  for  their  own 
loans,  and  on  tbe  sale  for  tbe  customer  were 
taken  up  for  delivery.  Tbe  customer  was 
charged  monthly  with  interest  on  the  bal- 
ances, the  brokers  crediting  him  with  divi- 
dends on  the  stock  received  by  them,  and 
the  commission,  with  these  charges  for  in- 
terest balances,  represents  the  entire  profit 
or  advantage  to  the  brokers  In  tbe  whole 
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ttansactloB.  Tbese  amounts  of  commissions 
are  fixed  sums,  and  tha  rate  charged  for  In- 
terest depended  on  the  market  rate  for  moo- 
ey,  and  was  usually  1  per  cent  more  than  the 
brokers  themselTes  paid  on  procuring  from 
tbelr  banks  loans  for  executing  these  pur- 
chasea  and  sales.  On  opening  the  account  In 
March,  1898,  WUUamson  deposited  $1,000  as 
a  margin  or  security  on  ordering  a  purchase 
ot  100  shares  of  stock,  which  cost  the  bro- 
kers $9,250,  but  made  no  further  deposits 
for  this  or  any  other  purpose.  During  tb» 
running  of  the  account  he  reoelved,  howeTer, 
as  stated  above,  from  the  brokers,  about  $9,- 
000  In  cash,  wldcb  was  charged  to  bis  ac- 
count, this  amount  about  eguaHng  the  chap- 
ges  for  interest,  $2,842.28,  and  for  commis- 
sions,  about  $6,000.  The  account  covered  tiM 
purcliase  and  sale  of  about  25,000  shares  of 
stock  in  all,  and  the  balance  due  from  the 
customer  on  the  entire  account  of  June  15, 
1889,  when  it  was  dosed,  was  $9,053.38.  The 
total  amount  of  the  purchases  for  the  entire 
period  was  over  $1,800,000  par  value,  but  the 
number  of  transactions  was  very  large,  and 
consisted  mainly  of  purchases  of  stock.  In 
some  instances  there  were  sales  of  stock 
"short,"  but  the  number  or  proportion  of 
these  short  sales  does  not  clearly  appear  from 
the  accounts  or  the  evidence.  The  amounts 
due  on  purchases  or  sales  were  up  to  May  6, 
1899,  In  every  Instance  taken  care  of  by  a 
counter  sale  or  purchase;  but  there  was  no 
express  agreement,  either  on  opening  the  ao- 
count  or  at  any  time  subsequently,  that  they 
should  be  provided  for  by  this  method  alone. 
During  the  earlier  period  of  the  account  the 
stocks  purchased  were  not  subject  to  any 
wide  range  of- fluctuation  In  value,  and  the 
transactions  were  frequent,  but  the  profits 
or  losses  were  small,  and,  taking  Into  a<y 
count  the  value  of  the  securities  In  the  bro- 
ker's hands,  the  amount  of  the  balance  due 
during  moat  of  the  account,  if  not  during  the 
whole  of  it,  was  not  so  large  as  to  be  beyond 
the  customer's  financial  ability  to  satisfy. 
The  largest  number  of  shares  carried  at  any 
one  time  was  1,700  shares,  held  at  the  clos> 
Ing  of  the  purchases,  and  the  average  num- 
ber, taking  the  whole  amount  through,  was 
perhaps  1,000  shares  or  less,  with  a  par  val- 
ue of  $100,000,  and  a  general  borrowing  value 
of  about  $80,000.  No  statement  In  detaU 
has  been  made;  but  Mr.  Thompson,  one  of 
the  complainants,  says  that  up  to  the  time  of 
closing  his  account  at  no  time  was  this  in- 
debtedness (after  deducting  the  value  of  the 
securities)  over  $30,000 — an  amount  much 
less,  as  he  supposed,  than  the  estimate  which 
Williamson  gave  him  of  his  property  while 
the  account  was  running.  And  Mr.  Thomp- 
son's evidence  shows,  I  think,  that  Mr.  Wil- 
liamson's financial  ability  was  actually  re- 
lied on  by  the  brokers,  both  la  opening  and 
In  continuing  the  account.  There  was  cer- 
tainly no  express  agreement  on  their  part  to 
relieve  the  customer  from  liability;  and  on 
May  6,  1899,  they  requested  Williamson  to 


take  up  the  securltlea  then  In  their  bands  and 
purchased  on  his  account,  or  to  protect  them 
by  sending  $10,000  as  margin.  He  failed  to 
comply  with  this  request,  and  anbaeqaently, 
under  his  instructions,  the  stocks  were  sold, 
and  a  loss  resulted.  After  being  notified  on 
May  5th  to  take  up  the  aecurltles  or  increcM 
his  margin,  Williamson  does  not  seem  to 
have  made  any  claim  that  he  was  not  obliged 
to  take  the  securities,  and,  after  tbe  atocka 
had  been  sold  by  his  direction,  he  made,  oa 
June  7th,  a  proposal  in  writing,  to  transfler 
property  to  secure  the  balance  due  on  mak- 
tag  the  aal&  In  the  New  York  suit  an  an- 
swer under  oath  was  put  In,  bnt  tbe  defend- 
ant defaulted  at  the  trial.  The  answer  de- 
nied the  oorrectnese  of  the  statement  of  the 
account,  and  also  set  forth  that  by  the  agree- 
ment between  tbe  parties  the  complainants, 
for  all  advances  to  him  over  $2,000,  were  to 
be.  r^ald  only  out  of  the  sale  of  the  securi- 
ties. The  main  question  now  to  be  decided  la 
the  issue  of  fact  as  to  the  real  nature  of  the 
transaction  upon  all  the  evidence. 

There  was  in  this  case,  as  I  have  said,  no 
actual  delivery  by  tbe  broken  to  Mr.  William- 
son of  any  of  the  stocks  purchased  for  him, 
nor  any  delivery  by  him  to  the  brokers  of 
any  stocks  sold,  and  Mr.  WUllamaon  now 
swears  that  he  did  not  expect  or  Intend  to 
receive  or  deliver  the  stocks.  The  evldeuce 
cleariy  Indicates,  I  think,  that,  so  far  as  Mr. 
Williamson  was  concerned,  his  object  and 
Intention  waa  not  investment,  but  specula- 
tion, and  that  in  a  sense  in  which  tbe  word 
Is  often  used  he  was  gaming  or  gambling 
on  the  stock  exchange.  But  the  question  in 
the  case  is  not  whether  Williamson  was 
qteculatlng,  and  in  this  sense  gaming  or 
gambling  through  his  brokers,  but  whether 
the  contracts  or  agreements  between  him  and 
the  brokers,  under  which  his  speculations 
were  carried  on,  were,  on  the  part  of  both 
parties,  wagert  or  gaming  contracts,  under 
our  statute.  The  essence  of  a  wager  is  that 
each  party  stands  to  win  or  lose  on  the  re- 
sult; and  that  the  gains  depend  on  the  event 
Carfaill  T.  CarboUc  Smoke  BaU  Co.,  61  li.  J. 
N.  8.  696,  700,  (1892)  2  Q.  B.  Dlv.  48i,  491; 
14  A.  &  B.  Encycl.  L.  (2d  Ed.)  p.  690.  And 
both  parties  to  the  alleged  Illegal  contract 
must  intend  a  gaming  transaction.  Grize- 
wood  V.  Blase,  11  O.  B.  (73  £1.-  G.  L.)  626, 
641  (1851);  Clews  v.  Jamleson,  182  U.  S.  461, 
489,  et  seq,,  21  Sup.  Ct  845,  45  L.  Ed.  1183 
(1900).  It  was  admittedly  the  Intention  of 
both  parties  in  this  case  that  bona  fide  con- 
tracts for  purchase  and  sale  should,  be  en- 
tered Into  by  the  brokers  with  third  persona, 
fLud  that  the  brokers  should  cany  out  these 
contracts,  receiving  therefor  their  commis- 
sions, and  nothing  else,  and  that  all  tbe  gain 
or  loss  resulting  from  the  rise  or  fall  of  stocks 
should  belong  to  the  customer.  The  only 
other  rlgbt  of  the  brokers  against  tbe  cus- 
tomer was  by  way  of  indemnity  against  loss 
by  reason  of  carrying  out  orders,  being  In- 
terest chaises  and  expenses,  and  was  not  by 
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way  of  profit.  These  arrangements  between 
customer  and  broker  for  bona  fide  contracts 
of  pnrcbase  and  sale  by  tbe  brokers  with 
thlrA  pers<nis  may  become  m  be  wagering 
contracts,  bat  only  by  reason  of  some  far- 
ther agreement  or  nndetstandbig  between  Qie 
brokers  and  enstomer  that  tite  bona  fide  de- 
liveries contemplated  between  the  broker  and 
third  person  are,  by  tbe  understanding  be- 
tween both  parties,  not  to  be  carried  Into 
effect  between  the  broker  and  hto  customer, 
and  that  aa  between  them  there  is  to  be  no 
other  liability  on  either  side  than  a  settle- 
ment of  difTerences.  Under  such  an  arrange- 
ment tike  brokers  as  well  as  the  customer 
equally  stand  to  gala  or  lose  by  the  rise  or 
fall  of  prices,  and  the  parties  have  no  other 
Interest  or  right  against  each  other  nnder 
the  entire  contract  than  that  resnltlng  from 
the  differemes.  A  contract  of  tkis  bind,  when 
proved  to  exist,  1>  a  gaming  contract,  and 
secorltlee  given  to  the  broker  to  scoiire  tbe 
payment  by  the  custombr  of  the  dISereBees 
arising  from  tbe  purcbaaes  and  sales  wltii 
third  persons  by  tbe  broker  cannot  be  «n- 
forced.  Flagg  v.  Baldwin,  88  N.  J.  Bg.  219, 
4S  Am.  Rep.  808.  Where  actual  deUveries 
to  the  broker  and  bona  fide  transactions  be- 
tween him  and  third  persons  to  carry  out 
tbe  orders  of  his  customer  are  contemplatdd, 
and  there  is  no  proof  of  any  further  contract 
between  the  broker  and  customer  by  whlcfa 
the  right  either  to  call  for  or  tender  deliver- 
ies as  between  themselves  has  been  eccloded, 
tbe  general  view  of  courts  of  tbe  hlgbeat  au- 
thority at  the  present  time  Is  that  the  dhf 
cnmstanoe  that  actual  sales  or  purchases  by 
the  broker  and  deliveries  to  him  are  contem- 
plated Is  decisive  against  the  contract,  being 
a  wagering  contract  on  the  part  of  both 
parties.  Forget  v.  Ostigny,  188S  App.  Cas. 
818,  Ld.  Herschell,  p.  321;  Clews  v.  Jamie- 
sen,  182  n.  S.  481,  21  Sop.  Ct  846,  4S  L.  Bd. 
1183  (1900);  In  re  Taylor's  Estate  (Appeal 
of  Howard)  43  Atl.  Rep.  973,  73  Am.  St.  Rep. 
812  (1899).  The  burden  of  proof  that  there 
was  such  further  understanding  or  contract 
between  the  customer  and  broker  to  control 
or  render  invalid  the  reciprocal  obligations 
arising  between  them  on  the  making  by  tbe 
broker  of  the  actual  oontracta  with  third' 
persons  on  behalf  of  the  customer  Is  upon  the 
person  asserting  the  lllegaUty.  Pratt  v. 
Boody,  66  N.  J.  Bq.  176,  182,  36  Atl.  1113 
a896);  affirmed  on  this  point,  66  N.  J.  Eq. 
429,  S9  AtL  670;  Clews  v.  Jamieson,  supra. 
In  Davis  T.  Flagg  an  express  contract  of  this 
character  was  alleged  and  sworn  to  by  the 
■customer,  and  on  the  facts  was  held  to  be 
gnffidently  proved.  It  is  urged  very  strenu- 
ously that  by  reason' of  the  existence  in  this 
case  of  many  of  the  facts  which  were  relied 
on  by  the  Court  of  Errors  and  Apiwals  in 
Flagg  V.  Baldwin  as  evidence  that  the  con- 
tract was,  a  wagering  contract  the  decision 
In  that  case  is  conclusive  In  this  as  to  the 
nesolt  of  tbe  same  facts.  Bnt  where  cases 
are  to  be  decided  upon  questions  of  fact 


the  bearing  or  effect  of  all  the  facts  found 
to  be  proved  Is  the  real  basis  of  the  de- 
cision, and  the  views  of  the  court  as  to  the 
value  of  particular  evidence  In  one  case  is 
not  to  be  considered  as  conclusive  of  its  value 
in  other  cases  where  different  circumstances 
are  to  be  taken  into  consideration.  C!olls  v. 
Home  &  Go>.  Stores,  1904,  App.  Cas.  ITO,  Ld. 
Macnaghten,  p.  191,  approving  Brett,  L.  J., 
m  Bccl.  Commlss.  v.  Kino  (1880)  14  Ch.  Dlv. 
sa&,  as  ta  tbe  treating  decisions  on  questions 
of  fact  as  authority.  In  Davis  v.  Flagg  proof 
of  an  express  contract  was  certainly  relied 
on,  and  was  held  to  be  corroborated  by  the 
dealings  between  the  parties.  In  some  specu- 
lations— such  as  contracts  for  future  delivery 
In  the  cotton  exchanges — the  circumstances 
may  be  such  as  to  satisfy  the  court  that  It 
was  the  Intention  of  both  broker  and  cna- 
tomer  that  the  porchase  or  sale  was  to  be 
protected  or  provided  tor  only  by  a  counter 
transaction  of  sale  or  purchase,  and  that  both 
parties  Intended  there  should  be  no  delivery 
at  all,  either  to  or  by  the  broker,  and  that 
the  only  settlement  was  to  be  of  the  differ- 
enoes.  Such  purchases  or  sales  are  held,  as 
between  the  broker  and  customer,  to  be  colw- 
able  only,  and  mere  wagers  for  differences 
to  be  settled  between  them.  Mlnzeshelmer 
V.  Doollttle,  supia.  But  wbeie  actual  deliver- 
ies of  stock  to  and  by  the  broker  and  third 
,  persons  are  contemplated  by  both  tbe  cus- 
tomer and  broker,  tbe  further  agreement  that 
there  were  to  be  no  deliveries  as  between 
themselves  should  be  made  out  either  by 
proof  of  an  express  contract  to  that  effect 
or  by  drcomstances  clearly  indicating  a  mu- 
tual imdMstandlng  or  agreement  that  there 
were  to  be  no  deliveries,  and  that  the  parties 
relied  solely  on  the  rtse  and  fall  of  the  stocks 
aa  the  sole  measure  of  their  rights  between 
each  other. 

I  do  not  consider  the  evidence  in  this  case 
■nffldent  to  warrant  the  conclusion  that  there 
was  any  su<di  agreement  There  being  no 
axpresB  agreement,  and  the  whole  evidence 
as  to  any  Instiled  agreement  being  derived 
from  the  account  Itself  and  the  dealings  of 
the  parties,  it  seems  to  me  that.  In  the  view 
of  the  evidence  most  favorable  to  the  defend- 
ants. It  does  not  go  further  than  to  establish 
that  It  was  the  Intention  of  both  parties  that 
the  complainants  should  carry  the  stocks  un- 
til other  directions  were  given  by  either  party, 
and  while  so  carried  Williamson  should  be 
liable  only  for  the  differences;  but  such  mu- 
tual intoitlon  did  not  make  a  contract  be- 
tween them  that  the  difleronees  should  be 
settled  only  in  this  manner,  or  that  the  brok- 
ers should  have  no  right  to  make  dellveriea 
I  conclude,  upon  the  whole  evidence,  that  the 
defense  of  illegality  has  not  been  made  out. 

It  is  proper  to  say  that,  had  I  concluded 
that  the  defense  was  Sustained,  It  would  not, 
in  my  opinion,  have  been  available  to  protect 
tbe  grrantees  against  the  whole  amount  of 
the  Judgment,  for  the  following  reasons: 
The  Judgment  in  New  ¥ork  was  recovered 
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OQ  a  claim  for  the  balance  due  on  an  account 
stated  between  tbe  defendant  and  tbe  com- 
plainants, as  his  brokers,  for  the  purchase 
and  sale  of  stocks  In  the  New  York  Stock 
Exchange;  and,  as  appeai^ed  at  this  hearing, 
the  Judgment  in  New  York  was  recovered 
upon  proof  of  this  account  stated,  and  an 
admitted  balance  of  |9,058.38  due  on  June 
15,  1899.  The  account  ran  from  March  8, 
1898,  and  upon  the  part  of  the  brokers  in- 
cluded, among  other  Items,  charges  for  mon- 
eys paid  to  the  defendant  to  the  amount  of 
$8,895  and  a  credit  of  $1,000  paid  by  defend- 
ant on  opening  the  account.  These  pay- 
mfflits  constituted  the  only  actual  money 
transactions  or  payments  between  the  par- 
ties during  the  running  of  the  account,  and, 
leaving  out  of  view  these  money  payments 
on  either  sid^  the  balance  on  the  account 
stated  arose  from  the  amounts  due  plaintiffs 
for  commissions  on  the  purchase  and  sale  of 
stocks  by  his  order  and  for  him  (about  $6,000) 
and  Interest  charges  for  carrying  the  stocks, 
$2,842.88,  less  $1,'925  credited  for  dividends 
recdved  on  the  stocks  vrhile  so  carried.  If 
these  transactions  In  New  York  were  gam- 
bling transactions,  within  the  purview  of  the 
first  section  of  our  statute  against  gambling 
<Oen.  St.  p.  1606,  |  1),  declaring  wagers  un- 
lawful, and  the  transactions  were  wagers  be- 
tween the  brokers  and  customer,  and  the  pay- 
ments to  the  customer  were  payments  ou 
account  of  these  wagers,  then  under  the  sec- 
ond section  of  that  statute  the  brokers  were 
entitled  to  recover  the  money  paid.  To  the 
extent,  therefore,  that  the  judgment  repre- 
sents the  balance  due  complainants  tor  mon- 
ey paid,  the  New  York  judgment  Is  not  based 
on  a  contravention  of  our  public  policy,  but 
carries  it  out  equally  against  all  parties.  As 
the  defendants  appeal  for  equitable  protec- 
tion against  the  judgment,  the  substantial  eq- 
uities on  the  whole  claim,  which  so  far  as  the 
brokers  were  concerned,  was  merged  in  the 
judgment,  should  be  considered.  If  the  trans- 
actions were  in  fact  gambUng  transactions, 
within  the  purview  of  our  statute,  then,  so 
far  as  the  property  rights  of  both  parties 
are  concerned,  which  is  the  only  kind  of 
right  with  which  a  court  of  equity  d^als  In 
these  cases,  the  rule  of  public  policy  is  made 
effective  against  both  parties  by  discarding 
from  the  illegal  transaction  upon  both  sides 
all  rights  or  liabilities  that  arise  or  are  en- 
forceable only  as  claims  under  the  illegal 
contract  On  the  part  of  the  brokers  this 
would  exclude  the  rights  to  commissions  and 
Interest,  which  claims  are  virtually  rights  to 
compensation  or  to  indemnity  under  legal 
contracts  of  agency  between  principal  and 
agent,  but  would  not  exclude  the  actual  mon- 
ey payments  on  either  side.  The  statute 
allowing  recovery  of  these  moneys  0y  the 
loser  was  passed  for  the  purpose  of  abolish- 
ing in  these  cases  the  application  of  the  gen- 
eral rule  of  common  law  "in  pari  delicto 
potior  est  conditio  defendentis,"  and  of  con- 
tinuing in  the  loser,  notwithstanding  the  pay- 


ment to  the  winner,  the  right  to  the  money, 
which,  but  for  this  rule  relating  to  the  en- 
forcement of  reme^^es,  would  still  l>e  Iiis,  as 
paid  in  violation  of  law.  Meech  v.  Stoner, 
19  N.  Y.  26  (1869).  The  final  actual  result 
of  the  whole  dealing  between  complainants 
and  Williamson  is  that  Williamson,  having 
paid  to  the  complainants  $1,000,  has  received 
from  them  this  amount  of  money  and.  $8,000 
in  addition,  and  in  an  action  to  recover  on 
the  account  between  them,  which  included 
these  moneys  paid  to  him,  a  ju^ment  for 
an  amount  In  excess  of  the  money  returned 
has  been  received.  I  think  that  Williamson 
himself  could  not  be  permitted  in  any  court 
of  equity  to  set  up  this  illegality  as  a  bar  to 
so  much  of  the  judgment  as  had  or  might 
have  had  an  actual  advance  of  money  for  its 
basis,  even  if  the  entire  series  of  transactions 
outside  of  this  advance  be  rejected  as  in- 
volving gambling  transaetlonB.  The  assist- 
ance of  a  court  of  equity  is  afforded  in  these 
cases  as  a  shield  to  defend,  and  not  as  a 
sword  to  attack  or  punish;  and,  so  far  as 
the  judgment  debtor  is  concerned,  even  If  the 
transactions  were  clearly  mere  wagers  In  dif- 
ferences and  gambling  transactions,  the  de- 
fense of  illegality  should  not  be  considered 
effective,  except  to  the  extent  of  the  excess 
of  the  judgment  over  the  amount  oC  money 
actually  received  by  the  debtor  from  the 
brokers.  I  am  inclined  to  think  ttiat  the 
voluntary  grantees  of  the  debtor  do  not  oc- 
cupy any  different  position.  If  the  defend- 
ants were  complainants  seeking  the  retom 
of  securities  deposited  for  the  dorter's  ac- 
count because  the  transaction  was  illegal, 
could  they  have  relief,  except  upon  the  terms 
of  adjusting  the  account  for  moneys  actually 
received  and  paid?  As  complainants,  they 
must  do  equity,  and  as  defendants  they  can 
set  up  an  equitable  defense  so  far,  and  so 
far  only,  as  equity  on  the  whole  transaction 
requires. 

There  remains  for  consideration  the  ques- 
tion of  the  status  of  the  conveyance  by  the 
debtor's  wife  to  the  defendant  Mrs.  EmUy 
B.  Williamson.  This  conveyance  was  made 
for  the  purpose  of  paying  the  grantee  for 
moneys  previously  advanced  by  her  to  or 
for  the  benefit  of  ihe  judgment  debtor  or  his 
family,  and  the  property  was  conveyed  at  a 
fair  value.  Some  of  these  advances  were 
for  the  payment  of  the  taxes  on  the  property 
In  question,  and  other  advances  were  made 
for  the  family  expenses,  for  which,  as  be- 
tween the  debtor  and  bis  wife,  the  tonaa 
was  primarily  chargeable,  and  they  appear 
to  have  been  made  before  the  recovery  of 
complainants'  judgment  In  this  state  giving 
them  a  lien  on  the  property  conveyed.  The 
character  of  these  advances  was  such  as  to 
constitute  them  a  valuable  consideration  for 
the  conveyance,  and  to  make  it  valid  even 
against  prior  creditors.  The  property  con- 
veyed to  Mrs.  Emily  B.  Williamson  has  been 
in  fact  conveyed  by  the  debtor  and  his  gran- 
tee In  payment  of  the  debts  of  the  judgmoit 
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debtor,  or  in  discharge  of  liens  on  the  lands 
In  question,  existing  before  the  recovery  of 
ramplainants'  Judgment,  and  the  entire  trans- 
action of  the  Tolnntary  conveyance  to  the 
Judgment  debtor's  wife  and  the  subseqaent 
conveyance  of  portion  of  it  to  Mrs.  Eimily 
B.  Williamson  thus  substantially  amounted 
to  a  preference  of  one  creditor  of  the  Judg- 
ment debtor  over  another,  both  debts  exist- 
ing at  the  same  time.  Such  preference  is 
not  illegal  or  fraudulent.  Seymour  v.  Wil- 
son, 19  N.  Y.'  417,  421;  Murphy  v.  Brlggs, 
89  N.  T.  446y  451:  14  A.  &  E.  Ency.  (2d  Ed.) 
347;  Bump,  Fraud.  Oonv.  (2d  Ed.)  473. 

I  will  advise  a  decree  declaring  the  con- 
veyance to  the  debtor's  wife  fraudulent  aa 
against  the  complainants,  and  that  their  Judg- 
ment is  a  Hen  upon  the  lands  other  than 
tboae  conveyed  to  Mrs.  Emily  B.  WUlIamson, 
and  that  as  to  her  the  bill  be  dismissed. 


(n  N.  J.  ■.  M) 

CAMDEN  SAFE  DEPOSIT  &  TRUST  <X>.  T. 
LORD  et  al.  (three  cases). 

(Court  of  Chancery  of  New  Jersey.    July  25, 
1904.) 

TBUBTS  —  KOBTOAOXS  BT  EXBCDTOBS— lOSAP- 
FLICATION  OP  PBOCTEDS— NOTICE  TO  MOBT- 
OAGKB  —  KNOWLEDOK  OF  AGENTS— SBAUDU- 
UCRT  PABTICIFATIOIf . 

1.  One  who  enters  into  partnership  with  an 
executor,  and  advances  money  for  the  partner- 
ship undertaking  on  security  of  a  mortgage  of 
the  trust  property  without  contemplating  that 
the  proceeos  of  the  mortgage  should  in  any  way 
benefit  the  estate,  cannot  enforce  the  mortgage 
against  the  estate. 

2.  Knowledge  of  an  agent  is  impntable  to  the 
principal  when  the  information  relates  to  the 
business  which  the  agent  is  carrying  on  for 
the  principal:  bat  where  the  agent  commits  an 
independent  fraud  for  his  own  boiefit,  design- 
edly against  his  principal,  and  it  is  essential  to 
the  carrying  out  of  the  fraud  that  be  should 
conceal  the  real  facts  from  his  principal,  the 
presumption  of  notice  is  destroyed,  and  the  in- 
ference is  rather  that  no  communication  .was 
made. 

3.  Where  the  president  and  cashier  of  a  trust 
company  embarked  in  a  partnership  undertak- 
ing with  an  ezecntor,  who  executed  a  mortgage 
to  the  trust  company  on  property  of  the  es- 
tate, the  proceeds  l>eing  used  in  the  partnership 
venture,  and  not  for  the  benefit  of  the  estate. 
the  knowledge  of  the  president  and  cashier  of 
the_  trust  company  of  the  fraudulent  misappli- 
cation of  the  sum  realized  by  the  mortgage  was 
not  impntable  to  the  trust  company,  and  the 
mortgage  was  enforceable  in  its  hand. 

Bills  to  foreclose  mortgages  by  the  Cam- 
den Safe  Deposit  &  Trust  Company  against 
George  K.  Lord  and  others.  Decrees  advised 
for  plaintiff. 

Lewis  Starr  and  John  S.  Applegate  &  Son, 
for  complainant  Frank  Durand,  for  defend- 
ants. 


BERGEN,  V.  C.  Three  cases,  each  having 
the  same  title,  were  beard  and  wlU  be  dispos- 
ed of  together.  In  each  the  relief  sought  is 
a  decree  for  the  foreclosure  of  a  mortgage 
and  the  sale  of  mortgaged  premises.    The 


tliree  mortgages  were  given  by  George  R. 
Lord,  as  executor  of  Mary  E.  Lord,  to  the 
Monmouth  Trust  &  Safe  Deposit  (Company, 
end  by  the  receiver  of  that  corporation  as- 
signed to  the  complainant  The  power  of  the 
executor  to  make  the  mortgages  is  not  dis- 
puted, and  the  only  defense  set  up  is  that 
the  mortgages  were  given  by  the  executor  to 
secure  the  payment  of  money  borrowed 
by  the  executor  "personally  and  for  his  ben- 
efit and  use  In  his  personal  enterprises  and 
undertakings,  and  was  so  used  by  him";  and 
also  that  no  part  was  used  for  the  benefit  of 
the  estate  he  represented;  and  that  the  power 
to  mortgage  could  only  be  exercised  for  the 
benefit  of  the  estate,  and  not  tor  the  per- 
sonal use  of  the  executor.  There  is  no  charge 
of  fraud,  or  of  knowledge  on  the  part  of  the 
mortgagee  corporation  that  the  money  oI>- 
talned  on  the  mortgaged  security  was  to  be 
misapplied,  but  it  is  sought  to  avoid  the  mort- 
gages because  the  borrower  did  not  and  did 
not  intend,  when  the  -loan  was  made,  to 
apply  the  proceeds  to  the  carrying  out  of 
the  trusts  established  by  the  instrument 
which  conferred  the  power  to  mortgage,  to 
the  knowledge  of  the  officers  acting  for  the 
mortgagee  corporation,  and  that  the  coriMra- 
tion  is  to  be  charged  with  the  knowledge  of 
Its  agents. 

The  last  will  and  testament  of  M«ry  B. 
Lord  gives  to  her  children  all  of  her  estate, 
in  equal  shares,  to  be  divided  between  them 
whenever  her  husband,  the  executor,  should 
think  it  fit,  and  when.  In  his  discretion.  It 
became  necessary  and  advisable  to  do  so, 
with  full  power  to  the  executor  to  sell  her 
real  estate  whenever,  and  In  such  manner, 
as  to  quantity  or  terms,  be  chose;  and  also 
to  mortgage  her  lands,  or  any  part  thereof — 
the  substantial  result  being  tliat  the  hus- 
band bad  an  absolute  control  of  the  prop- 
erty, subject  only  to  an  accounting  to  bis 
children. 

The  first  mortgage  was  given  April  2,  1901, 
to  secure  the  payment  of  $2,000.  No  evi- 
dence was  offered  to  sustain  the  answer  filed 
in  the  cause  of  which  this  mortgage  was 
the  subject  snd  the  complainant  having  pre- 
sented and  proven  its  bond,  mortgage,  and 
deed  of  assignment  is  entitled  to  a  decree, 
and  I  will  so  advise. 

The  second  moi-tgage  was  given  May  8th 
to  secure  the  payment  of  $2,5(X),  and  the 
third  mortgage  June  4,  1001,  to  secure  the 
payment  of  $1,500.  On  May  8,  1901,  an 
agreement  in  writing  was  entered  into  be- 
tween Albert  C.  Twinning,  president  of  the 
Monmouth  Trust  &  Safe  Deposit  Company, 
David  G.  Cornell,  the  cashier  of  the  trust 
company,  and  George  R.  Lord,  as  executor 
of  Mary  E.  Lord,  and  also  indivlduaily,  by 
the  terms  of  which  a  copartnership  was  form- 
ed for  the  purpose  of  buying  and  selling  hogs, 
the  business  arrangement  to  terminate  on 
the  8th  day  of  October  then  next,  and  not 
more  than  $2,500  to  be  expended  in  the 
business.    That  the  capital  required  for  this 
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enterprise  was  raised  on  tbe  secority  of  ttae 
mortgage  of  May  8th  Is  beyond  dispute,  for 
on  that  day  the  mortgage  was  given,  and  the 
sum  credited  by  tbe  officers  of  the  trust  com- 
pany to  the  account  of  "George  B.  Lord, 
manager,"  and  tbe  testimony  shows  that  it 
was  drawn  and  used  in  tbe  business  Teutore 
referred  to,  and  it  does  not  anywhere  appear 
that  the  consideration  for  the  mortgage  ever 
passed  to  Lord  as  executor.  He  gaT«  a 
mortgage  on  lands  he  held  in  trust  as  execa> 
tor.  Tbe  amount  for  wtaicb  it  was  given 
never  came  to  him  as  executor,  but  was 
accounted  for  to  him  to  bis  satisfaction  by 
the  credit  to  his  account  as  manager.  The 
real  condition  of  affairs,  as  revealed  by  ttae 
testimony,  was  this:  Tbe  president  and  easb- 
ler  of  the  trost  company  and  Lord  wanted 
$2,600  capital  for  tbe  business.  Lord,  as  ex- 
ecutor, owned  real  estate.  His  mortgage 
would  answer  the  trust  company  as  a  voucher 
for  the  money  to  be  credited  to  the  account 
of  Lord  as  manager  of  the  business,  and  it 
was  never  contemplated  by  any  of  tbe  par- 
ties that  the  proceeds  of  the  mortgage  should: 
in  the  remotest  degree  benefit  the  estate 
of  Mrs.  Lord.  The  misapplication  of  tbe 
trust  fund  was  an  Illegal  transaction*  and 
It  could  not  be  successfully  maintained  that, 
if  either  Twinning  or  Cornell  had  taken  the 
mortgage  as  individuals,  they  could  enforce 
it  against  tbe  estate.  Lord  was  doing  a 
wrong,  to  tbe  knowledge  of  Twinning  and 
Oornell;  a  wrong  in  which  they  actively  par- 
ticipated, and  from  tbe  perpetration  of  which 
they  expected  to  reap  a  benefit  Tbe  only 
question  to  be  considered  is,  can  tbe  trust 
company  avoid  responsibility  for  tbe  acts  of 
its  agents  in  the  premises  upon  tbe  ground 
that  It  bad  no  notice  of  tbe  illegal  transac- 
tion. That  actual  notice  was  given  to  tbe 
corporation  Is  not  pretended,  but  It  is  insist- 
ed that  it  Is  chargeable  with  constructive 
notice  of  all  the  facts  within  tbe  knowledge 
of  Its  agents;  tbe  presumption  being  tbat 
the  agent  communicated  them  to  bis  prind- 
paL  That  the  Imowledge  of  an  agent  la 
imputable  to  tbe  principal  when  such  in- 
formation relates  to  tbe  business  which  tbe 
agent  Is  carrying  on  for  tbe  principal  is  a 
general  rule  of  law  well  established  by  judi- 
cial determination,  and  is  based  by  some 
antborities  upon  tbe  presumption  of  actual 
commxmication,  and  by  others  upon  the  legal 
conception  that  principal  and  agent  are  one. 
This  rule  is,  however,  subject  to  certain 
exceptions,  an  important  one  being  tbat  If 
the  agent  In  tbe  course  of  tbe  business  in 
which  be  is  employed,  commits  an  independ- 
ent fraud  for  bis  own  benefit,  designedly 
against  bis  principal,  and  it  la  essential  to 
tbe  carrying  out  of  the  fraud  that  be  should 
conceal  tbe  real  facts  from  his  principal,  tbe 
presumption  of  constructive  notice  is  destroy- 
ed, and  the  Inference  is  rather  that  no  com- 
munication was  made.  Pom.  Bq.  Juris.  075. 
The  president  and  cashier  of  this  corporation 
bad  embarked   in   a  joint   enterprise  with 


the  executor  at  the  estate  of  Mrs.  Lord. 
Tbe  contr&et  of  copartnership  contemplated 
a  required  capital  of  $2,600,  and  ttae  case 
shows  that  this  capital  was  to  be  peovided 
by  the  mortgaging  of  the  tnut  estate,  for 
an  nnlawfnl  pnrpose,  to  the  knowledge  of 
all  the  parties;  the  frai^ulent  act  of  tbe 
executor  being  tbe  making  of  the  mortgage 
for  the  puiitose  Intended,  and  of  tiie  bank 
oflcers  in  accepting  It  and  advancing  the 
money  from  tbe  funds  in  tbeir  charge,  with 
tbe  Intention  of  aiding  In  tbe  misapplication 
of  a  trust  fund,  to  further  a  transaction  in 
which  tbey  were  Interested,  having  no  con- 
nection with  tbe  busbiess  of  tbeir  principal 
It  was  a  frand  from  its  bMepdon,  not  only 
against  the  trust  estate,  bnt  against  the  trust 
company.  The  president  and  cashier  of  the 
trust  company,  as  members  of  tbe  copartner^ 
ship,  were  dealbig  .with  the  InstitutloD,  of 
which  tbey  were  tbe  managing  officers.  In 
tbeir  own  Interest  tbey  were  contracting 
with  themselves,  as  representatives  of  tbe 
trust  Qompany,  to  advance  money  on  a  mort> 
gage  made  by  tbe  trustee  to  the  trost  com- 
pany, which  tbey  Intended  to  misapply,  or 
aid  in  so  doing;  and  their  Interest  In  tbe 
matter  was  so  opposed  to  the  Interest  of  th^ 
principal  tbat  knowledge  of  their  wrongdo- 
ing cannot  be  equitably  Imputed  to  their  prin- 
cipal. In  addition  to  tbe  general  role  that 
tbe  presumption .  of  constructive  notice  is 
overcome  when  tbe  essential  element  in  the 
successfully  carrying  out  of  the  agenfs 
fraud  Is  the  concealment  of  facts  from  the 
principal,  the  knowledge  of  which  might 
render  tbe  principal  liable,  we  have  tbe  rule^ 
well  settled  in  this  state,  tbat,  where  an 
officer  deals  with  a  corporation  in  a  matter 
in  which  his  interest  Is  opposed  to  that  of 
the  corporation,  he  does  not  In  such  transac- 
tion represent  tbe  corporation,  so  as  to  Im- 
pute his  knowledge  to  bis  principal.  De  Kay 
V.  Hackensack  Co.,  38  N.  J.  Bq.  158.  And  in 
Barnes  v.  Trenton  Oas  Co.,  27  N.  J.  Bq.  33, 
tbe  court  said  that,  "when  the  agent's  Inter- 
ests are  opposed  to  those  of  his  principal, 
the  presumption  is,  not  that  be  will  comma- 
nlcate  his  knowledge,  but  that  be  wUl  c«fr 
ceal  it" 

My  conclusion  is  tbat  the  Infirmities  attach- 
ing to  the  mortgage  for  $2,500  did  not  come 
to  the  knowledge  of  tbe  trust  company,  so  as 
to  make  It  chargeable  therewith,  and  that, 
consequently,  tbe  complainant  is  entitled,  to  a 
decree  in  tbat  suit. 

As  to  the  mortgage  of  June  4,  1901,  for 
$1,500,  tbe  situation  Is  different  In  thia 
case  it  appears  that  the  money  went  to  tbe 
credit  of  Mr.  Lord  as  executor,  and  that  he 
drew  against  that  account  different  sums, 
some  of  which  went  Into  the  business  of 
buying  hogs;  but  It  was  an  active  account, 
with  entries  on  each  aide,  many  deposits 
coming  from  th6  sales  of  bogs,  so  tbat  it  la 
impossible  from  tbe  evidence  to  say  that 
tbe  $1,500  was,  to  the  knowledge  of  the  presi- 
dent or  other  officers  of  the  trost  company. 
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tpplttd  In  may  other'  way  ti«B  tbt  teton««ii 
IB  ttaa  acoQuat  bad  beea  oafd  nA  «iwU«d 
far  many  yean.  Mr.  Und  baA  for  a  iQng 
ttane,  and.  aa  far  aa  tbe  eTidenee  showik  since 
tbe  death  of  Ida  wUt^  tranaacted  aU  bis  bank 
btudneaa  In  bta  name  a«  executor,  and  I  am 
not  Atislted  from  the  ertdeoce  tbat  the 
ebaracter  oC  the  va*  made  of  tbe  maneij* 
drawn  from  ttila  acoooat.  If  unlawtul,  was 
braogbt  to  the  kaowiedK*  «C  the  «eEleera  of  the 
tmat  company. 

I  wUl  adrlte  a  deeree  (or  tbe  contplatoawt 
In  each  of  the  three  ca«es. 


m  M.  J.  L.  an> 

BVRB  T.  ADAMS  VXP.  QO. 

(SapMBw  Oanrt  of  Naw  Jmmt*     Jom  28, 

1804.) 

oABxnaa  of  ooeae  ■  .patiTaieT^woTaca  ov  ai^ 

SIVAI^AITSi4b— iOtVUIW. 

1,  Ib  the  abaeooe  ef  Bpecial  oootiect  «r  cua< 
tmn  the  dat?  qf  a  common  carrier  of  goods  ia 
oot  completed  upon  the  mere  arrival  of  the 
roods  at  destination,  bat  Includes  th«  daty  ct 
dsUrcn  tc  the  consHEnee 

2.W>a!K  thf  contract  of  carriage  contem- 
plates delivery  of  the  goods  npon  tbe  carrier's 
pmnises  at  tae  termlnns  of  tne  route,  and  no 
thne  fei  tlie  arrival  of  tlie  goods  or  for  their 
deHrery  is  stipolated  for.  the  duty  of  malfcina 
delivery  to  the  consignee  involves  either  the  al- 
lowance to  the  consignee  of  a  reasonable  time 
within  whieb  to  make  inqairies  respecting  their 
arrival,  or  else  the  doty  ev  the  part  of  the  car- 
rier of  giving  notice  of  arrival  to  the  con- 
signee; and  also  Involves,  In  either  case,  the 
allowanoj  to  the  consignee  of  a  reasonable 
time  and  opportualty,  after  notice  of  arrival 
of  tbe  goods,  within  which  to  take  them  away. 

3.1be  question  what  is  reasonable  time  or 
oppcrtua{l7,  where  the  fkcts  are  In  dispute,  or 
tbe  inference  to  be  drawn  from  undisputed  facts 
la  in  doubt,  la  a  queetlon  of  fa«!t,  and  not  «( 
law. 

4.  The  appeal  from  the  district  court  to  the 
Supreme  Oourt,  nnder  Act  April  8,  1902  (P. 
Ii.  p.  GOB),  ia  limited  ia  ita  arope  to  qneatiooa 
«f  law  only.  This  court  will  not  reverse  a 
judgment  of  the  district  court  tiiat  is  based 
upon  its  conclusion  npon  a  mixed  question  of 
law  and  fact.  If  the  conclusion  •■  Wwallv  In- 
ferable from  the  facts  proven. 

(Syllabaa  by  tbe  Court) 
■    Appeal  from  District  Oonrt  of  Camden. 

Actton  by  Lily  L.  Burr  agralnst  the  Adams 
Bxpreea  Company.  Judgment  for  plalnttS, 
and  defendant  appealsi    AiBrmed. 

Argued  November  term,  1908,  before  FOBT 
and  PITNBT,  JJ. 

5.  Stanger  Iszard,  for  appellant.  John  F. 
Hamed,  for  appellee. 

PITNIBT,  J.  This  action  was  tried  In  tbe 
district  court  without  a  Jury,  and  resulted  In 
a  finding  and  Judgment  In  favor  of  tbe  plain- 
tiff. From  this  Judgment  defendant  appeals, 
pursuant  to  tbe  act  of  April  3,  1902  (P.  h. 
1902,  p.  565).  By  tbe  tenuQ  of  that  act  the 
appeal  Is  limited  In  Its  scope  to  questions  of 
law  only.  The  action  was  brought  to  recover 
the  value  of  certain  articles  received  by  the 
defendant  from  the  plaintiff  to  be  carried 
fiSA— 38 


tcom  Sed  Bank  t«  Uerehantyine»  to  this 
state.  |Jn  the  agreed  state  of  the  case  it  la 
set  forth  that  at  the  trial  the  following  facts 
appeared  and  were  undisputed,  to  wit:  "That 
on  February  13.  1803,  plaintiff  delivered  to 
defendant,  at  Bed  Bank,  a  leather  grip  oon- 
tainingt  among  other  things,  the  articles 
wboaa  value  Is  sought  to  be  recovered,  and 
also  a  bundle,  for  carriage  for  hire  to  Mer* 
cbantrlUe,  in  the  wme  of  tbe  plaintiff.  Tbe 
goods  arrived  in  MercbantvlUe  at  6:30  pu  m. 
on  the  same  day.  About  8  p.  m.  the  plaintiff, 
who  lived  at  Pensaoken,  called  at  defendant's 
effiee  In  Uercbantville  to  Inquire  whether  the 
goods  bad  arrived,  and  was  Informed  by  de- 
fendant's agent  that  they  bad  arrived.  Plain- 
tiff then  paid  tbe  expressage  en  tbe  goods 
(or  their  carriage  from  Bed  Bank  to  Mer- 
cbaptvllle,  and  asked  tbe  agent  to  deliv«r 
them  to  the  local  expressman  on  tbe  follow- 
ing morning  for  carriage  to  her  bouae,  which 
tbe  agent  consented  to  do;  the  house  of  tbe 
plaintiff  being  outside  of  the  delivery  Uiaita 
9t  the  defendant  company  at  Mercbantvllle. 
The  local  expressman  was  an  independent 
carrier.  Some  time  during  the  night  follow- 
ing the  defendant's  office  at  MercbantvlUe 
was  broken  into  and  robbed,  and  the  plain- 
tiff's grip,  with  its  contents,  taken  there- 
from. Said  grip  and  a  part  of  tbe  contents 
were  afterwards  found  by  an  oSQcer  of  the 
law,  and  delivered  to  tbe  plaintiff,  tbe  grip 
being  mutilated,  and  of  no  real  value.  Upon 
the  above  state  of  (acts  the  defendant  re- 
quested tbe  court  to  enter  Judgment  In  its 
favor  and  against  tbe  plaintiff  on  tbe  ground 
that,  as  a  matter  of  law,  tbe  defendant's 
liability  as  a  common  carrier  bad  ceased  at 
tbe  time  the  goods  were  stolen,  which  re- 
quest tbe  ooxu:t  refused,  holding  that  the 
defendant  was  still  liable  as  a  common  car- 
rier at  tbe  time  of  tbe  robbery.  Thereupon 
tbe  court  gave  Judgment  in  favor  of  tbe 
plaintiff." 

Tbe  single  question  raised  by  tbe  defend- 
ant's appeal  la  vrbetber,  from  tbe  facts  recit- 
ed, it  necessarily  results  as  a  conclusion  ot 
law  that  tbe  defendant's  duty  as  carrier, 
with  Its  consequent  liability  as  insurer,  bad 
ended  at  the  time  tbe  goods  were  stolen.  If 
it  had  ended,  and  tbe  defendant  at  tbe  time 
was  acting  as  warehouseman,  and  not  as  a 
common  carrier,  there  was  no  liability,  In 
the  absence  of  negligence;  and,  since  tbe 
case  showed  no  negligence,  a  finding  and 
Judgment  in  favor  of  defendant  would  be 
compelled.  In  tbe  excellent  article  entitled 
"Carriers  of  Goods,"  in  6  Am.  &  Eng.  EncycL 
Law  (2d  Ed.)  p.  263,  It  is  said:  "There  is  a 
decided  conflict  in  tbe  authorities  as  to  when 
the  carrier's  liability  as  such  ceases  and  its 
liability  aa  warehouseman  attaches.  One 
class  of  cases,  adopting  what  is  known  at 
tbe  'Massachusetts  doctrine,'  hold  that  tbe 
carrier's  liability  as  Insurer  ends  with  tbe 
completion  of  tbe  transit,  tbe  unloading  of 
the  goods  from  tbe  cars,  and  their  safe  de- 
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posit  upon  the  platform  or  In  the  warehouse 
of  the  company.  The  carrier  is  not  I>ound 
to  give  notice  to  the  consignee  of  the  arrival 
of  the  goods,  hut  is  entitled  to  assume  the 
liahilityof  warehouseman  upon  the  comple- 
tion of  the  transportation  and  a  safe  storage 
of  the  goods.  Another  class  of  cases,  fol- 
lowing what  Is  known  as  the  'New  Hampshire 
doctrine,'  hold  that  the  carrier's  liahility  as 
Insurer  continues  after  the  arrival  of  the 
goods  at  their  destination  until  the  consignee 
has  had  a  reasonable  time  in  which  to  call 
for  and  remove  the  goods.  The  carrier  is 
hotmd  to  notify  the  consignee  of  the  arrival 
of  the  goods,  and  the  reasonable  time  does 
not  begin  to  run  until  such  notice,  where 
practicable,  has  been  given.  The  doctrine 
of  the  Bullish  cases  is  substantially  the  same 
as  the'  New  Hampshire  doctrine.  The  con- 
signeeof  goods  shipped  by  railway  is  enti- 
tled to  a  reasonable  time,  after  the  goods 
have  arrived  at  their  destination,  within 
which  to  take  them  away,  and  during  such 
time  the  goods  are  in  the  hands  of  the  rail- 
way as  carrier,  and  subject  it  to  all  the  lia- 
bilities which  attach  to  that  character.  Bat 
when  such  reasonable  time  has  elapsed,  the 
w'ompany  becomes  liable  as  warehouseman 
merely."  The  text-writer  cites  numerous  de- 
cisions from  the  reports  of  the  different 
states,  and  also  several  English  cases.  He 
treats  New  Jersey  as  occupying  a  doubtful 
position  in  this  Judicial  controversy,  because 
of  something  supposedly  equivocal  in  the 
decision  of  this  court  in  Ayres  v.  Morris  & 
B.  E.  Co.,  29  N.  J,  Law,  393,  80  Am.  Dec.  215. 
It  is  true  that  in  the  syllabus  of  that  case 
it  was  said:  "After  the  goods  are  safely 
stored  and  protected  from  the  weather  and 
from  trespassers,  and  ready  for  delivery, 
they  become  warehousemen,  liable  only  as 
bailees  without  hire,  and  only  responsible 
for  ordinary  neglect"  But  a  previous  para- 
graph in  the  syllabus  is  to  the  effect  that  it  is 
the  duty  of  the  carrier  to  store  the  goods  un- 
til the  owner  or  consignee  has  a  reasonable 
time  to  removie  them.  And  in  the  body  of 
the  opinion  of  Mr.  Justice  Haines  this  lan- 
guage is  used:  "The  ohligation  of  common 
carriers  by  railway  is  safely  to  transport  the 
goods  to  the  place  of  destination,  to  deposit 
them  without  delay  and  without  additional 
bharge  in  their  warehouse  until  the  owner 
or  consignee  has  a  reasonable  time  to  remove 
them.  •  •  •  Having  the  merchandise  in 
good  order,  and  safely  stored  and  protected 
from  the  weather  and  from  trespassera,  and 
ready  for  delivery,  allowing  a  reasonable  time 
for  the  owner  or  consignee  to  remove  them, 
their  duty  as  carriers  ceases,  and  they  are 
no  longer  liable  as  carriers.  After  that  they 
become  warehousemen,  with  the  liability  only 
of  bailees  without  hire,  and  responsible  only 
for  ordinary  neglect.  [Citing  authorities.] 
After  so  depositing  them  in  their  warehouse, 
they  keep  the  goods  for  the  exclusive  benefit 
of  the  owner,  whose  duty  It  is  to  remove  them 
In  a  reasonable  time."    The  Ayrea  Case  did 


not  turn  at  all  upon  the  qnestion  whether 
the  carrier's  liability  as  such  continued  dur- 
ing any  particular  length  of  time  after  the 
arrival  of  the  goods  at  destination.  The 
question  at  issue  was  the  reasonableness  of 
a  regulation  of  t^e  carrior,  the  effect  of  which 
was  to  require  the  consignee  to  give  to  the 
carrier  a  receipt  for  the  whole  of  tlie  goods 
before  he  removed  any  part  of  them.  The 
case  therefore  Is  not  a  clear  authority  upon 
the  present  controversy. '  At  the  same  time 
the  language'  of  the  opinion  is  inconsistent 
with  the  so-called  "Massachusetts  doctxlse." 
No'  other  decision  from  the  courts  of  this 
state  has  been  called  to  our  attention.  The 
conflict  of  authority  in  this  country  is  refet^ 
red  to  in  Angell  on  Carriers  (5th  Ed.)  {  303, 
note  "a,"  where  it  is  said:  "The  mle  that 
there  Is  no  change  in  the  nature  of  the  lia- 
bility of  the  carrier  until  the  consignee  has 
had  reasonable  opportunity  to  take  the  goods 
away  has  been  adopted  in  many  states,  and 
seems  to  us  more  correct,"  citing  many  cases. 
See,  also,  6  Cyc.  Law  &  Proc.  454,  459. 

The  law  in  England  seems  well  settled. 
Garside  v.  Trent  Navigation,  4  T.  B.  581,  is 
cited  in  support  of  the  so-called  'Massa- 
chusetts doctrine'  in  the  leading  cases  in  that 
state.  Thomas  v.  Boston  &  Prov.  R.  R.  Co., 
10  Mete.  (Mass.)  472,  43  Am.  Dec.  444; 
Norway  Plains  Co.  ▼.  Boston  &  Maine  B.  B., 
1  Gray,  263,  61  Am.  Dec.  423.  In  the  Garside 
Case  the  defendant  had  undertaken  to  carry 
the  goods  to  Manchester,  and  house  them 
there  in  order  that  they  might  be  forwarded 
to  Stockport  by  another  carrier.  The  goods 
were  destroyed  in  defendant's  warehouse  at 
Manchester  before  any  carrier  came  from 
Stockport  to  whcHU  they  could  be  dellv^ed. 
On  motion  to  Set  aside  a  verdict  for  de- 
fendant the  Court  of  King's  Bench  held  that 
the  keeping  of  the  goods  in  the  warehouse 
was  for  the  convenience  not  of  the  carrier, 
but  of  the  owner  of  the  goods,  and  thereupon 
refused  to  disturb  the  verdict  But  the  evi- 
dence showed  a  course  of  business  that 
materially  modified  the  general  duty  of  the 
carrier,  and  it  was  upon  this  that  the  deci- 
sion was  based.  The  case  was  distinguished 
on  this  ground  by  BuUer,  J.,  in  Hyde  v. 
Trent  Navigation,  5  T.  B.  889,  at  page  S8&. 
In  the  latter  case  the  duty  of  the  carrier  to 
make  delivery  to  the  consignee  in  the  ab- 
sence of  usage  or  agreement  to  the  contrary 
was  asserted.  That  the  duty  of  the  carrier  as 
such  includes  (in  the  absence  of  special  usage)  ' 
the  duty  of  making  delivery  to  the  con- 
signee, entitling  the  latter  to  notice  of  arrival 
of  the  goods  and  a  reasonable  time  for  their 
removal,  was  expressly  adjudged  by  the 
Court  of  Exchequer  Chamber  and  by  the 
House  of  Lords  in  Bourne  v.  Gatliffe,  3 
Man.  &  Gr.  643,  687;  U  OL  &  Fin.  45: 
8  Eng.  Reprint  1019.  And  In  Chapman  v. 
Great  Western  By.  Co.,  5  Q.  B.  Div.  278, 
the  goods  were  addressed  to  the  plaintiff  at 
a  certain  station  on  defendant's  railway, 
and  were  marked  "To  be  left  till  called  for." 
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U  va«|  )ield  tbat  defendant's  liability  t*  com> 
mon  carrier  had  ceased  because  plaintiff  had 
suffered  more  than  a  reasonable  time  to 
elapse  before  calling  for  the  goods.  But  the 
court  (Cockburn,  C.  J.)  said  that,  notwith- 
standing the  special  direction,  the  liability 
as  carrier  continued  for  a  reasonable  time 
after  arrival  of  the.  goods  at  destination. 

In  our  opinion,  It  is  clear  that  the  duty 
of  the  common  carrier  is  not  completed  upon 
the  mere  anlval  of  the  goods  at  destination. 
Delivery  to  the  consignee,  or  to  some  place 
of  deposit  expressed  in  the  contract  or  im- 
plied from  the  usage  of  the  business,  Is  a 
part  of  the  carrier's  duty  as  such.  Angell 
on  Carriers  (5th  Bd.)  {  282.  Where  the  con- 
tract of  carriage  requires  delivery  at  the 
stated  address  of  the  consignee,  the  liability 
of  the  carrier  continues,  of  course,  until 
such  delivery  is  made.  Where,  as  in  the 
present  case,  ttie  contract  contemplates  their 
deUveiy  upon  the  carrier's  premises  at  the 
terminus  of  the  route,  and  no  time  for  the 
arrival  of  the  goods  or  for .  their  delivery 
is  stipulated  for,  it  seems  to  us  plain  that 
the  duty  of  making  delivery  necessarily 
involves  either  the  allowance  to  the  consignee 
of  a  reasonable  time  within  which  to  make 
Inquiries  respecting  their  arrival,  or  else  the 
duty  on  the  part  of  the  carrier  of  giving  to 
the  consignee  notice  of  andvat  (Angell,  I 
315);  and  also  involves,  in  either  case,  the 
allowance  to  the  consignee  of  a  reasonable 
time  and-  opportunity  after  notice  of  the 
arrival  of  the  goods  within  which  to.  take 
them  away.  Whether  the  consignee  has  liad 
reasonable  time  and  opportunity  for  their  ve> 
moval  depends  upon  all  the  circumstances, 
incindlng  the  question  whether  notice  was 
received  during  business  hours,  when  facili- 
ties were  at  hand  for  their  removal.  Angell 
on  Carriers  (5th  Ed.)  H  287,  288.  In  this,  as 
in  all  cases  where  questions  of  reasonable 
time,  opportunity,  or  the  like  are  at  issue, 
the  determlnatlan  of  what  is  reasonable, 
where  the  facts  are  in  dispute,  or  the  in- 
ference to  be  drawn  from  undisputed  facts 
is  in  doubt,  is  a  question  of  fact  and  not  of 
law.  In  the  present  case  no  notice  was 
given  to  the  plaintiff  of  the  arrival  of  the 
goods  at  destinatlou  until  she  called  at  8 
o'clock  in  the  evening.  There  is  nothing  to- 
show  that  she  had  been  previously  Informed 
of  the  time  when  arrival  was  to  be  ez- 
.pected.  It  cannot  be  held,  as  matter  of 
law,  that  she  unreasonably  deferred  call- 
ing for  the  information.  Unless,  therefore, 
it  oonclnslvely  appears  that  she  accepted  de- 
livery of  the  goods,  or  that  she  delayed  be- 
yond a  reasonable  time  before  removing 
tliem,  it  cannot  be  Iield,  as  matter  of  law, 
that  the  contract  of  carriage  had  been  per- 
formed by  the  defendant  Mere  payment 
of  the  charges  for  transportation  does  not 
amount  to  acceptance  of  delivery,  the  goods 
not  having  been  removed.  Whether  she 
was  bound  to  remove  them  at  once  depends 


dpon  whether  the  gOods  In  bulk,-  weight,  and 
the  like  were  of  such  6.  character  that  it 
was  Incumbent  upon  her  to  carry  them  away 
upon  her  person,  or  whether  she  had  other 
means  at  band  for  their  removal.  Upon 
these  questions  the  case  is  silent,  except  that 
it  Is  fairly  to  be  Inferred  that  the  employment 
of  a  local  carrier  was  in  contemplation,  and 
that  there  was  no  local  expressman  or  other 
carrier  by  whom  the  plaintiff  could  have  the 
goods  removed  at  that  hour  of  the  night. 

The  finding  of  the  trial  court  that'  at  the 
time  the  goods  were  stolen  the  defendant 
was  still  liable  as  a  common  carrier  is  a  find- 
ing upon  a  mixed  question  of  law  and  fact, 
and  Involves,  among  other  things,  a  finding 
that  there  was  nothing  to  show  that  the 
goods  were  of  such  a  character  as  to  render 
it  Incumbent  upon  the  plaintiff  to  carry  them 
away  upon  her  person,  that  the  employmmt 
of  a  local  carrier  was  reasonably  necessary, 
and  that  between  the  time  she  was  notified 
of  their  arrival  and  the  time  they  were  stolen 
a  reasonable  time  had  not  elapsed  to  enable 
her  to  have  them  removed  by  a  local  carrier. 
We  cannot  say,  as  matter  of  law,  tbat  the 
finding  was  not  a  reasonable  Inference  from 
the  facts  proven.  Upon  this  appeal,  limited 
as  it  is  to  questions  of  law  only,  this  court 
will  not  reverse  a  Judgment  that  Is  based 
upon  a  conclusion  of  the  district  court  upon 
a  mixed  question  of  law  and  fact  If  the  con- 
clusion is  legally  Inferable  from  the  facta 
proven.  Rogers  v.  Kershaw,  64  N.  X  Ijaw, 
218,  44  Atl.  844,  and  cases  cited. 

We  find  no  legal  error  In  the  record,  and 
tte  jndgment  must  be  affirmed,  with  costs. 


(m  K.  J.  a.  4K> 
FRED  T.  TRBD. 
<Court  of  Chancery  of  New  Jersey,    July  26, 
1904.) 

DIVORCE— ALIMONY— DECBEE9    OV   SISTKB    BTATK 

— coRSTancnoN— EPFEor— eoira  fob  sup- 

VOBT— DESKSriOH— EVinXNOK. 

1.  A  wife  is  not  bound  to  return  to  the  home 
of  her  husband,  with  ber  young  daughter,  when 
at  the  time  the  husband  was  living  with  another 
woman,  whom  he  recognized  as  his  wife. 

2.  In  a  suit  under  Divorce  Act,  I  20  (P.  Ij. 
1902,  p.  608),  to  compel  a  husband  to  provide 
suitable  support  and  maintenance  for  his  wife 
and  child,  evidence  held  to  show  that  defend- 
ant without  any  justifiable  cause,  bad  aban- 
doned bis  wife,  and  refused  and  neglected  to 
maintain  and  provide  for  her  or  his  child. 

3.  In  the  absence  of  any  proof  that  under 
the  laws  of  a  sister  state  alimony  can  be  given 
in  a  gross  sum,  the  conrts  of  this  state  may  ap- 
ply the  law  prevailing  herein  in  interpreting 
a  decree  of  the  courts  of  such  sister  state,  un- 
der which  the  practice  is  to  give  the  wife  an 
allowance  in  periodical  installments. 

4.  A  decree  that  simply  gives  a  Judgment  for 
the  sum  of  $5,(XX)  for  alimony  cannot  be  in- 
terpreted to  mean  that  the  allowance  was  in- 
tended not  only  for  past,  but  for  fature,  support 
and  maintenance,  so  as  to  preclude  the  prose- 
cntion  of  a  subsequent  suit  for  maintenance. 

5.  A  decree  in  a  divorce  suit  recitin|;  an  order 
that  "the  complaint  herein  be  dismissed,  and 
that  the  defendant  have  judgment  against  the 
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plaintiff  for  tli«  Bum  of  fS.OOO  for  aiimon^," 
caimot  be  construed  to  b«  a  final  detenninatton 
of  the  coDtroverar,  nor  adjudge  the  future  rights 
of  the  t>artie8. 

Bill  for  alimony  by  Sarah  B.  Fred  against 
Abram  'Vvei.    Decree  for  complainant 

Edward  L  Oroll,  Adolpb  Bloch,  and  Wll- 
llaa  Mathot,  tor  compiainant  Ftanlc  Me- 
Dermott  and  Frank  B.  BrtOatx,  for  def end- 
aat. 

BERGEN,  V.  C.  Tbis  bill  is  filed  to  compel 
tbe  defendant  to  provide  suitable  support  and 
maintenance  for  his  wife  and  child,  b*  per- 
mitted by  section  20  of  the  divorce  act  (P. 
It.  1002,  p.  608).  The  testimony  esUblisbe* 
to  my  satisfaction  that  the  parties  were  law- 
fully married  April  1,  1883,  In  the  village  of 
Krasnopel,  in  the  Province  of  Poland,  in  tlie 
Empire  of  Russia;  that  the  defendant  moved 
to  the  state  of  Nevada,  in  the  United  States, 
in  tbe  year  1887,  and  was  Joined  there  by 
tbe  complainant  in  tbe  month  of  September, 
1891;  that  they  Uved  ia  that  state  at  a  min- 
ing town  called  "Gold  Hill,"  as  husband  and 
wife,  from  tbe  month  of  September  until  the 
10th  day  of  January  following,  at  which  time 
tbe  defendant  deserted  tbe  complainant,  and, 
so  far  as  I  can  ascertain,  without  tlie  'slight- 
est cause  or  provocation.  He  was  engaged  in 
a  small  dry  goods  business,  and  tbe  stock 
which  he  left  behind  him  he  conveyed  to  an 
agent,  who  afterward  disposed  of  tbe  goods. 
What  became  of  the  proceeds  does  not  ap- 
pear. The  defendant  left  his  wife  without 
disclosing  his  Intention,  or  leaving  any  lnfi>r- 
mation  wltb  her  or  any  of  bcr  family,  rc> 
garding  his  destination.  It  afterwards  ap- 
peared that  he  went  to  Blsmark,  in  the  state 
of  North  Dakota,  and  on  the  12th  day  of 
April,  1892,  began  proceedlngB  in  the  courts 
of  that  state  against  bis  wife  for  a  divorce^ 
alleging  as  a  cause  that  his  vrife  was  guilty 
of  adultery  wltb  two  or  three  persons  named 
in  his  complaint;  that  such  proceedings  were 
bad  in  tbe  cause  that  on  the  20th  day  of 
July,  1802,  a  decree  was  entered  divorcing  the 
defendant  herein  from  the  complainant 

An  examination  of  tbe  record,  which  has 
befen  produced  and  offered  in  evidence,  dis- 
closes that  the  defendant  by  perjury  willfully 
and  corruptly  deceived  tbe  courts  of  North 
Dakota  tar  the  purpose  of  procuring  tbe  de- 
cree. Tbe  evidence  shows  he  misled  the 
court  as  to  the  residence  of  this  complainant 
by  asserting  that  she  was  then  a  resident 
of  the  city  of  Newark,  in  the  state  of  New 
Jersey,  although  he  Mid  left  her  at  Gold  Hill, 
in  the  state  of  Nevada,  a  few  months  before 
that;  and  in  consequence  of  this  mislnforma- 
tlon  this  complainant  had  no  notice  of  the 
suit  nntil  after  the  making  of  the  decree 
therein;  and  that  tbe  fact  that  such  decree 
had  been  made  did  not  come  to  her  notice 
until  the  year  1805,  when  she  immediately 
took  steps  In  the  North  Dakota  court  for  the 
purpose  of  having  the  decree  vacated  and 
set  aside;   that  the  decree  was  opened  and 


set  aside,  and  an  answ«r  iAt«rp«Bed  by  this 
oomplainant,  upon  which  tueb  proGeedltagB 
were  bad  that  the  court  decreed  that  tbe 
cotnplaliit  filed  by  tbe  defeaOant  herein  as 
the  plaintiff  In  that  court  should  be  Ola- 
missed,  the  decree  being  in  the  fallowing 
words:  "It  Is  hereby  ordered,  adjudged,  and 
decreed  that  the  complaint  herein  be  Olamlatf- 
ed,  and  that  the  defendant  bav«  Jvdgmebt 
against  tbe  plaintiff  for  the  Bam  of  16,000  for 
alimony  and  for  the  support  of  tbe  cblld,  la- 
sue  of  tbe  marriage  between  tbe  plaintiff  and 
defendant,  and  for  her  coats  and  disbnrse- 
meats  In  this  sctioo,  to  be  taxed  by  tbe  derk 
of  this  court,  together  vTltb  the  sum  of  $000 
as  attorney's  fees  as  part  of  tbe  taxed  costs 
herein,  and  that  tbe  said  Sarah  Bebecca 
Fred,  defendant,  have  and  be  awarded  tbe 
sole  charge,  control,  and  custody  of  Abna 
Fred,  the  child,  issue  it  said  marriage,  and 
mentioned  in  said  complaint"  It  further 
an^eared  that  the  defendant  herein  has  for 
many  years  past  been  living  In  open  adultery 
wltb  a  womSn  in  tbe  dty  of  Newark,  by 
whom  he  has  bad  fonr  or  flv*  children;  that 
since  he  deserted  bis  wlte  In  Gold  Blli,  Nev., 
in  1801,  he  has  neglected  and  refosed  to  sup- 
port bis  wife  or  cblM,  eccoept  nnder  legal 
compulsion,  as  bra-elnafter  stated.  Tbe  evi- 
dence shows  that  on  two  occasions — once  In 
New  York  aSd  once  in  tbe  dty  of  Newark- 
he  was  arrested,  charged  with  refusing  to 
support  his  family;  tbat  in  New  York  City 
he  wSs  required  to  give  a  bond  to  pay  bis 
vrife  $1  a  week  for  one  year,  and  that  the 
oiDiditloh  of  tbe  bond  was  fulfilled;  tbat  In 
tbe  proceeding  In  the  dty  of  Newark  be  was 
required  to  p*y  the  turn  of  $2.60  a  week  to- 
ward the  support  of  his  wife  and  child;  and, 
while  It  does  not  distinctly  appeal  In  this 
cause  for  what  period  this  payment  was  re- 
quired. It  was  not  aispated  that  it  Is  no 
longer  paid.  The  defendant  offered  some  tes- 
timony tending  to  show  that  he  bad  request- 
ed his  wife  to  com*  to  Newark  and  live  with 
him,  offering  to  provide  for  her  and  her  child, 
but  I  have  no  hesitation  In  saying  that,  if 
the  testimony  of  the  witnesses  called  on  this 
point  is  to  be  credited,  sntdi  offers  were  not, 
in  my  opinion,  made  in  good  faith.  Each  of- 
fer related  to  a  time  when  be  was  ondw  ar- 
rest, or  seeking  to  escape  from  an  obliga- 
tion his  wife  vrae  endeavoring  to  enforce^ 
and.  If  made,  were  only  Intended  fOr  the  pur- 
pose of  affording  a  temporary  relief  from 
bis  then  present  difficolty.  In  addition  to 
this,  the  wife  was  not  bound  to  return  to 
to  the  home  of  her  husband  with  her  yonng 
daughter,  when  at  that  time  the  hnsfoand 
was  living  In  open  adultery  with  anotber 
woman,  whom  he  recognfcted  as  his  wife. 
Weigand  v.  Weigand,  41  N.  J.  Bq.  202,  S  Atl. 
680.  I  am  entirely  satisfied  that  this  dafend- 
ant,  without  any  Justifiable  cause,  has  aban- 
doned bis  wife,  and  refusea  and  neglects  to 
maintain  or  provide  for  hex  or  bis  child. 

On  the  argument  of  tiie  cause  It  was  most 
strenuously  insisted  that,  the  decree  of  the 
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North  Dakota  conrt  bavlng  awarded  to  tiie 
-wife  tb«  sum  of  $5,000  as  alimony,  ttiat 
award  was  to  be  taken  as  tbe  allowance  of  a 
■inn  in  gross  for  permanent  aUmony,  and, 
lielng  the  Judgment  tit  a  court  of  record  of  a 
aiater  state,  with  competent  jnrlBdlction,  tt 
cannot  be  hfere  qaesthmed,  and  that  the  com- 
plainant, having  compromised  and  accepted 
the  stmt  of  |1,000  in  Batlsfactlon  of  that  judg- 
ment, is  now  estopped  frcuaa  any  other  claim 
or  demand  In  that  regard.  I  have  given  this' 
qnestlon  considerable  InveBtlgatloB,  and  am 
natlsfied  that  It  is  vrtthont  merit  In  the  first 
place,  no  proof  was  made  that  under  the  laws 
«f  North  Dakota  alimony  can  he  given  in  a 
gross  sum,  and,  in  the  absence  oC  any  proof 
on  that  subject,  we  have  the  right  to  apply 
tbe  taw  prevailng  in  this  state,  which  is  en- 
tlttely  Mttled  that  the  ntiifierm  practice  is  to 
give  the  wife  an  allowance  of  money  in  peri- 
odical installments.  Oahtme  t.  Galame,  25 
N.  J.  B2q.  548.  Nor  would  we  he  Justlded  in 
Interpreting  a  decree  ttiat  slmp^  gives  a 
Judgment  for  the  sum  of  15,000  for  allmo&y 
■B  meaning  that  sncb  allowance  was  intend- 
ed not  only  for  past,  but  future,  support  and 
maintenance.  In  the  second  place,  the  Judg- 
ment aongbt  to  he  interposed  as  a  bar  can- 
not, by  Its  rety  terms,  be  held  te  be  a  final 
determination  ef  Vt»  controversy.  It  simply 
dlsmlaBes  tbe  plaintiff  from  tbe  conrt,  and 
does  not  nndertake  tO  adjndge  the  future 
il^ts  of  the  parties.  Nor  can  tbe  amount  of 
the  allowance  affect  the  Questloa.  This  wo- 
man and  her  child  had  been  abandoned  In  a 
strange  coontry  in  1881.  The  decree  was 
made  on  the  7th  day  of  December,  1896,  after 
more  than  five  years  had  elapsed  since  the 
flonsrtloii.  during  whtcta  time  she  and  her 
child  had  depended  upon  the  bonnty  of  ethers 
for  tbelr  support  and  maintenance;  and  an 
allowance  of  $1,000  a  year  may  have  been 
well  Jdstifled  by  the  evidence  before  the 
eonrt 

I  yWl  tberef<»re  advise  a  decree  for  the 
complainant,  and  will  order  a  reference  to  a 
master  to  ascertain  tbe  financial  cMiditlon  of 
tbe  defendant  to  aid  the  court  in  fixing  a 
proper  allowance. 


(M»  Fa.lM) 
IIILLCREBK  TP.  et  al.  t.  ESIB  RAPID 
TRANSIT  ST.  RY.  CO. 

(Supreme  Conrt  of  PennsylTania.     May  23, 
1904.) 

BTBEET     SATTBOADS— eSAirr      OT      BIOHTB     HI 

eX«BEl^-CONDITIOrrS— INJTIRCTION— PAB- 

TIKS-^VRFEITUBK   OF    FRANOnlBE. 

1.  The  SimerviaorB  of  a  townriiip  granted  to 
a  street  railway  company  the  right  to  lay  its 
tracks  on  a  highway,  but  stipulated,  as  a  con- 
dition of  the  grant,  that  the  company  should 
not  charge  a  fare  exceeding  a  certain  amount. 
Held,  that  where  the  company,  after  the  con- 
stmction  of  its  road,  charged  a  fare  exceeding 
the  amount  stipulated,  owners  of  property  abut- 
ting on  the  road,  who  had  no  contract  with  the 
eompeoy  as  to  the  rate  of  fare,  were  not  proper 
parties  to  a  bill  by  the  township  authorities 


to  testmln  the  company  from  collecting  a  great- 
er rate  of  fare  than  that  stipulated  in  the  con- 
tract. 

2.  Where  a  township  granted  a  franchise  to 
a  street  railway  company  to  occupy  a  highway, 
the  grant  providing  that,  if  tbe  lOad  was  not 
built  within  a  time  specified,  "then  this  fran- 
chise and  all  the  rights  thereunder  to  be  null 
and  void,"  no  action  on  the  part  of  the  town- 
ship to  complete  the  fMrfeiture  was  required 
where  the  toad  was  not  built  within  tfae  time 
designated. 

Appeal  from  Court  of  Common  Pleas,  Brie 
County. 

Bin  by  MlUcreek  township  and  another 
against  tbe  Brie  Rapid  Transit  Street  Rail- 
way Company  for  an  injunction.  From  a 
decree  dlsmisaing  the  bill,  plalntlltb  appeal. 
Affirmed. 

Tbe  following  Is  tbe  opinion  of  Walling, 
P.  X,  in  the  court  below: 

"The  bill  in  above  case  was  filed  to  re- 
strain the  defendant  from  collecting  a  greater 
rate  of  fare  than  five  cents  for  tbe  trans- 
portation of  each  passenger  from  any  points 
between  the  west  line  of  Harborcreek  town- 
ship and  Seventh  and  State  streets  In  Brie 
city.  The  case  was  beard  upon  bill,  answer, 
replication  and  testimony.  The  facts  are 
found  as  follows: 

"(1)  The  defendant  is  en  electric  street  rail- 
way corporation  duly  organized  with  tbe 
chartered  right  to  construct  a  street  railway, 
inter  alia,  from  Brie,  city,  easterly  along  tbe 
Buffalo  Road  to  the  borongh  of  North  East 
passing  through  the  township  of  Mlllcreek, 
which  adjoins  said  city.  The  charter  of  said 
corporation  was  granted  in  1898,  and  gave 
the  defendant  also  the  right  to  extend  its  line 
of  railway  upon  certain  streets  in  Brie  city. 

"(2)  That  tbe  above-named  plaintiffs,  oth- 
er than  tbe  township  of  Mlllcreek  and  Us 
rood  commissionerst  are  tbe  owners  of  real 
estate  abutting  i^pon  the  Buffalo  Road  In  said 
township.  That  about  March  10,  1899,  th^, 
with  other  like  owners  of  real  estate,  met  at 
the  schoolbouse  in  their  neighlwrhood  to  dis- 
cuss the  question  of  tbe  right  of  way  and 
franchise -for  said  company  upon  said  road, 
and  the  terms  thereof;  at  which  meeting  a 
committee  of  three  was  appointed  tomeetwith 
the  township  road  commissioners  and  officers 
of  the  defendant  company  to  determine  the 
question  of  the  proposed  franchise  and  tbe 
terms  thereof,  etc. 

"(3)  That  on  March  18,  1899,  said  commit- 
tee met  with  said  commissioners  and  officers 
and  discussed  and  agreed  upon  the  terms  of 
a  franchise,  which  afterwards,  to  wit  on 
March  25,  1899,  was  duly  granted  by  the  road 
commissioners  of  sold  township  to  the  de- 
fendant, for  the  construction,  etc.,  of  an  elec- 
tric car  line  upon  the  Buffalo  Road  In  said 
township. 

"(4)  That  said  franchise  was  accepted  by 
tbe  defendant,  and  contains  clauses,  inter 
olio,  as  follows: 

"  *14tb.  The  said  road  shall  be  commenced 
by  actual  operation  upon  tb<i  itreets  by  grad- 
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ing  and  laying  ties  and  raila  thereon  on  or 
before  June  1, 1899,  and  having  the  same  ful- 
ly completed  in  compliance  with  tlila  fran- 
'^ilBe  and  in  full  operation  on  or  before  De- 
cember 1, 1899.  And  in  case  said  road  is  not 
bnllt  and  in  operation  from  the  east  city  line 
to  Ifarborcreek  township  on  or  before  Decem- 
ber 1,  1899,  in  compliance  with  this  fran- 
chise, then  this  franchise  and  all  the  rights 
thereunder  to  be  null  and  void  and  of  no 
effect.  And  the  said  road  commissioners  are 
to  take  up  and  remove  any  track  or  work 
done  by  said  company  along  said  street,  and 
the  entire  cost  and  expense  thereof  to  be  col- 
lected by  the  road  commissioners  from  the 
said  company  on  its  bond  to  be  given  there- 
for/ 

"  '19th.  This  franchise  is  granted  upon  the 
express  further  condition  that  the  said  street 
railway  company  shall  carry  its  passengers 
(or  furnish  transportation  for  the  same)  from 
the  west  Harborcreek  township  line,  to  a 
p«Int  at  or  near  Seventh  and  State  streets,  in 
the  city  of  Erie,  and  to  any  and  all  other 
i>olnt8  in  the  said  dty  of  Erie,  reached  by 
said  company's  traces,  for  a  fare  not  exceed- 
ing fire  cents  for  each  person,  each  way.* 

"(6)  That  after  the  granting  of  said  fran- 
chise the  said  owners  of  abutting  property 
who  are  named  as  plaintiffs  in  the  bill  made 
no  objection  to  the  construction  of  said  rail- 
way In  front  of  their  respective  prpperties. 
Some  of  them  bad  in  1868  granted  formal  per- 
mits for  the  building  of  said  railway  in  front 
of  their  properties,  and  it  does  not  appear 
that  any  of  them  gave  the  defendant  any  ex- 
press permission  to  build  the  road  because  of 
anything  done  at  either  of  said  meetings,  or 
because  of  said  franchise.  They  desired  the 
roiid  bnilt,  and  wanted  a  five-cent  fare  from 
their  homes  to  the  business  part  of  the  city, 
'and  seemed  to  depend  on  the  road  commis- 
sioners and  the  franchise  to  protect  their  in- 
terest 

"(6)  That  the  defendant  proceeded  slowly 
with  the  building  of  the  railroad ;  did  some 
grading,  etc.,  In  the  open  season  of  1899,  and 
finished  the  grading  nearly  all  the  way 
through  the  township  and  laid  the  ties  and 
rails  in  the  summer  of  1900.  At  the  request 
of  the  defendant  the  road  commissioners  ex- 
tended the  time  for  the  completion  of  said 
railway  until  January  1,  1901,  and  on  March 
4,  1901,  the  road  commissioners  passed  reso- 
lutions ordering  the  defendant  to  remove  the 
ties  and  rails  from  said  road,  and  to  restore 
it  to  its  original  condition  witiiin  thirty  days, 
of  which  defendant  had  notice,  but  nothing 
was  done  under  it,  and  on  May  6,  1901,  said 
resolntions  were  reconsidered;  but  nothing 
further  was  done  to  give  new  life  to  the  old 
franchise. 

"(7)  That  on  said  May  6,  1901,  the  road 
Commissioners  of  Millcreek  township  granted 
the  defendant  a  new  franchise,  which  it  ac- 
cepted, and  which  is  attached  to  defendant's 
ianswer  and 'contains,  inter  alia,  clauses  as 
follows: 


"  'ITtb.  This  franchise  is  panted  upon  fbe 
exprms  further  conditions  that  the  said  street 
railway  company  shall  carry  passengers  from 
the  west  Harborcreek  township  line  to  any 
and  all  points  in  the  said  city  of  Erie,  reach- 
ed by  said  company's  tracks,  for  a  fare  not 
exceeding  five  cents  for  each  person,  each 
way.' 

"<20th.  It  is  farther  agreed  that  the  Erie 
Rapid  Transit  Street  Railway  Company  shall 
pay  to  the  road  commissioners,  individually, 
the  sum  of  $4.00  per  day  for  each  and  every 
day  necessarily  engaged  in  overseeing  the 
construction  of  the  said  road  on  the  Buffalo 
Road,  in  Millcreek  township,  Erie  county, 
Pennsylvania.' 

"Pursuant  thereto  the  defendant  completed 
its  railway  through  said  township,  and  the 
same  has  been  in  use  and  operation  since 
August  81,  1901. 

"(8)  The  defendant  never  abandoned  said 
Buffalo  Road  since  it  began  work  therein  In 
1899,  although  some  work  was  taken  np  and 
afterwards  replaced. 

"(9)  The  defendant  bnllt  about  one  mile  of 
track  In  Erie  city,  bat  was  restrained  by  this 
court  from  the  use  of  certain  city  streets  in- 
cluded in  its  charter,  but  which  were  already 
occupied  by  another  street  railway  company. 
And  in  March,  1901,  the  dty  councils  ordered 
the  defendant  to  remove  the  track  already 
laid  in  the  city,  which  defendant  did,  and 
later,  in  January,  1902,  formally  abandoned 
all  its  rights  In  Erie  city,  and  baa  no  railway 
therein. 

"(10)  That  the  defendant's  railway  con- 
nects with  the  tracks  of  the  Erie  Electric  Mo- 
tor Company  at  the  eastern  limits  of  the  city, 
arid  by  agreement  with  the  latter  compKny 
the  defendant  nses  its  tracks  and  motive 
power  to  run  cars  into  the  dty  to  and  beyond 
Seventh  and  State  streets;  by  which  agree- 
ment the  defendant  pays  the  said  motor 
company  three  cents  for  each  passenger  that 
defendant  carries  in  the  city,  arid  said  pas- 
sengers have  transfer  privileges  to  and  from 
the  motor  company's  dty  lines. 

"(11)  That  the  defendant  charges  arid  col- 
lects from  each  passenger  five  cents  for  trans- 
portation, each  way,  from  the  west  line  of 
Harborcreek  township  to  the  P.  &  E.  cross- 
ing, which  is  a  short  distance  west  of  the 
city  limits,  and  five  cents  more  from  the  P. 
&  E.  crossing  to  Seventh  and  State  streets, 
which  entitles  the  passenger  to  transfer  privi- 
leges as  above  stated.  And  the  defendant 
company  refuses  to  carry  passengers,  or  to 
provide  them  with  transportation,  from  said 
township  line,  or  from  intermediate*  points 
in  Millcreek  township,  to  Seventh  and  State 
streets,  for  a  single  fare  of  five  cents,  as  pro- 
vided in  the  original  franchise;  bat  the  fare 
charged  Is  not  a  violation  of  the  new  fran- 
chise. 

"(12)  That  the  road  commissioners  of  Mill- 
creek township  are  each  entitled  to  receive 
from  the  township  $2  for  every  day  neces- 
sarily spent  in  the  discharge  ot  official  do- 
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ties,  and  that  said  road  commlsalonert  spebt 
some  time  In  ovet^seelng  the  completion  of 
aald  railway  after  the  granting  of  the  new 
fmnchlae,  but  have  never  asked  or  recelvied. 
any  compensation  therefor  from  the  defend- 
ant. 

"Legal  Concluslona. 

"(1)  That  on  the  question  of  fare  charged 
by  defendant  the  abov^-named  plaintiffs, 
aside  from  Mlllcreek  township,  have  no  In- 
tereat  different  from  that  of  the  general  pub- 
lic, and  are  Improperly  Joined  as  plaintiffs. 

"(2)  That,  the  railroad  not  having  been 
built  within  the  time  specified  in  the  original 
franchise,  as  granted  or  extended,  the  same, 
by  Its  express  terms,  became  null  and  void, 
and  neither  of  the  parties  has  any  rights 
thereunder,  except  the  right  of  the  road  coni- 
mlssioners  to  remove  the  defendanfa  track, 
etc.,  from  the  street 

"(S)  That  the  question  of  the  validity  of 
the  new  franchise  is  not  material  to  this  case. 

"(4)  That  a  decree  should  be  entered  dis- 
missing plaintiffs'  bill,  but  without  prejudice, 
and  that  plaintiffs  pay  the  record  costs. 

"Discussion. 

"The  franchises  were  granted  by  the  road 
commlsBloners  for  the  township,  and,  in  my 
opinion,  the  rights  of  the  public  can  only  be 
carried  out  through  the  township.  The  prop- 
erty owners  had  no  contract  with  defendant 
as  to  the  rate  of  fare,  and  they  have  no  dif- 
ferent interest  therein  from  the  general  pub- 
lic. The  property  owners  are  not  parties  to 
the  franchise,  and  have  no  such  Interests  as 
to  enable  them  to  join  with  the  township  in 
an  action  against  the  defendant  for  an  illegal 
breach  of  the  franchise.  Coatsville  &  Down- 
Ingtown,  etc..  Street  Railway  Company  t. 
West  Chester  Railway  Company,  20ft  Pa.  40, 
55  AtL  844.  The  owners  of  property  on  the 
side  of  the  road  where  the  railway  was  built 
were  in  a  position  to  protect  their  interests 
by  special  contract,  or  to  prevent  the  building 
of  the  railway;  but  property  owners  on  the 
other  side  of  the  street  had  no  standing  to 
contest  the  building  of  the  railway.  North 
Penna.  R.  R.  Co.  et  al.  v.  Inland  Traction 
Co.,  205  Pa.  579,  55  Atl.  774.  When  the  rail- 
way was  not  built  within  the  time  specified 
in  the  original  franchise,  it  became  void. 
The  language  is  plain:  'Then  this  franchise 
and  all  the  rights  thereunder  to  be  null  and 
void  and  of  no  effect'  It  required  no  action 
on  part  of  the  township  to  complete  the  for- 
feiture. Commonwealth  ex  rel.  t.  Lykens 
Water  Co.,  110  Pa.  301,  2  Atl.  63.  See,  also, 
Kehr's  Petition,  23  Pa.  Co.  Ct  R.  460.  In 
fact,  the  defendant  Is  not  claiming  any  rights 
under  the  old  franchise. 

"The  question  of  the  validity  of  the  new 
franchise  is  not  directly  brought  In  issue  by 
the  pleadings,  and  as  it  would  not  change 
the  result  of  this  case,  and  m^y  be  the  sub- 
ject of  future  litigation,  I  decline  to  here 
pasp  np<»i  It 


"As  an  individual  I  ^eHeve  the  rate  of  ttad 
charged  between  Wesley ville  and  the  bns^' 
ness  part  of  the  city  is  excessive,  and,  now- 
that  the  new  bridge  at  the  P.  &  B.  crosslUg 
is  finished,  I  hope  to  see .  the  fare  reduced; ' 
If  the  local  traffic  between  said  points  cOuld  - 
be  accommodated  by  return-trip  tickets,  or 
tickets  sold  in  bulk,   at  reduced   rates,  it. 
would  be  a  great  favor  to  the  public,  and,  in' 
my.  opinion,  would  not  reduce  the  income  of' 
the  defendant    At  the  same  time  it  should 
not  be  overlooked  timt  since  the  original  fraa- 
chlse  was  granted  the  defendant  has  lost  the 
dty  end  of  Its  line,  and  has  to  pay  three 
cents  for  each  person  carried  in  the  city. 
Under  all  the  circumstances  It  is  to  be  hoped 
that  some  satisfactory  adjustment  may  be 
had  in  this  matter.    While  plabitlffs  are  not 
In  my  (pinion,  entitled  to  the  relief  prayed 
for,  they  may  have  some  other  remedy,  ttn<t- 
therefore  the  bill  should  be  dismissed  with- 
out prejudice.    And  now,  January  25,  1904y. 
the  prothonotary  Is  directed  to  enter  a  decre* 
nisi  in  accordance  with  this  opinion,  to  be*' 
come  absolute  unless  exceptions  are  filed  sec. 
reg."  

Argued  before  MITOHELIi,  0.  J.,  and 
DKAN,  BROWN,  THOMPSON,  and  MES- 
TRBZAT,  JJ. 

Charles  P.  Hewes,  John  S.  Rilling,  and' 
Henry  B.  Fish,  for  appellants.  Frank  Gun- 
nison, for  appellee. 

PER  CURIAM.  The  decree  Is  affirmed  on' 
the  opinion  of  the  court  below. 


(lWPa.tt7) 
In  re  McGONNBUi'S  LICHNSH. 
(Supreme  Court  of  Pennsylvania.     May  28, :  - 
1904.) 

OORSnrTTTIORAI.    I.AW— DStlOATIOH    Of    VtB' 
ISLATIVE  FOWXBS. 

LAct  April  28,  1899  (P.  L.  68),  repealing 
Act  April  11,  1866  (P.  L.  658),  relating  to  the 
sale  of  intoxicating  liquors  in  the  limits  of 
Potter  county,  and  providing  that  the  repeal 
should  not  go  into  effect  unless  a  majority  of 
the  qualified  voters  of  the  county  should  vote 
in  favor  of  said  repeal,  was  not  unconstitution- 
al as  a  delegation  of  legislative  powers  to  the 
voters  of  such  county. 

Mestrezat  J.,  dissenting. 

Appeal  from  Superior  Court 

In  the  matter  of  the  petition  of  James  MC- 
Gonnell  for  a  hotel  license.  From  a  decree  of 
the  superior  court  reversing  a  decree  granting 
the  same,  McGonnell  appeals.     Reversed. 

Argued  before  MITCHHLIi,  C.  J.,  and 
BROWN,  MESTBHZAT,  POTTER,  and 
THOMPSON,  JJ. 

W.  K.  Swetland,  John  G.  Johnson,  and 
Samuel  H.  Glassmire,  for  appellant  W.  L 
Lewis  and  Arch.  F.  Jones,  for  appellees. 

BROWN,  J.  By  the  act  of  April  11,  1866 
(P.  L.  658),  the  sale  of  vinous,  spirituous, 
malt,  or  brewed  liquors  was  prohibited  within. 
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the  llmitB  of  the  county  of  Potter.  The  act 
of  April  28,  1899  (P.  U  68),  repealed  thia  act, 
its  first  and  second  sections  being  as  follows: 

"Be  it  enacted,"  etc^  "that  the  act  of  the 
General  Assembly  approved  the  cleTentb  day 
of  April,  Anno  Domini  one  thousand  eight 
hundred  and  slxty'Slz,  entitled  'An  act  to 
prohibit  the  granting  of  licenses  and  sale  of 
intoxicating  drinks  within  the  county  of  Pot- 
ter,' be  and  the  same  is  hereby  repealed. 

"Provided,  said  repeal  shall  not  go  into 
efTect  unless  a  majority  of  duly  qualified  vot- 
ers of  said  county  shall  vote-  in  favor  of  said 
repeal,  at  an  election  to  be  held  as  provided 
for  in  section  three  of  this  act" 

Tbe  remaining  two  sections,  which  provide 
how  tbe  election  shall  be  held,  need  not  be 
considered.  The  result  of  tbe  election  hav- 
ing been  in  favor  of  tbe  repeals  going  into 
effect,  tbe  court  of  quarter  sessions  of  Pot- 
ter county,  in  1908,  granted  a  license  to  the 
present  appellant  On  appeal  to  the  superior 
court  the  order  granting  it  was  reversed  on 
the  ground  that  tbe  act  of  1898  was  uncon- 
stitutional, tbe  majority  of  that  court  being 
of  opinion  tliat  the  Legislature  bad  delegated 
its  power  to  tbe  voters  of  Potter  county. 
On  this  appeal  we  will  consider  no  other 
question,  as  the  superior  court  very  property 
held  that  all  other  questions  "could  be  well 
resolved  In  favor  of  tbe  affirmance  of  the 
decree  of  the  court  below."  By  special  legis- 
lation, no  license  could  be  granted  after  April 
11,  1860,  to  sell  vinous,  spirituous,  malt  or 
brewed  liquors  within  tbe  county  of  Potter. 
When  our  present  general  license  laws  were 
subsequently  passed,  that  county  was  un- 
affected by  them,  and  could  not  come  under 
their  operation,  except  by  an  act  of  the  law- 
making power  of  tbe  state.  Tbe  people,  of 
that  county  bad  not  made  It  unlawful  to  Is- 
sue a  license  for  the  sale  of  liquor,  and  they 
could  not  have  done  so,  for  the  people  of 
tbe  entire  state  bad,  In  their  organic  law, 
delegated  to  their  representatives  in  the  Leg- 
islature the  sole  power  of  making  laws  for 
them  and  for  the  government  of  the  com- 
nkonwealth.  The  condition  of  tbe  prohibition 
of  tbe  sale  of  llquora  la  the  county  of  Pot- 
ter could  not  be  changed  by  its  people,  nor 
could  they  bring  It  under  tbe  general  license 
laws  of  tbe  stat^.  The  suiMreme  power  that 
had  placed  It  In  tbat  condition  was  the  only 
one  that  could  take  it  out  of  the  same 
and  make  it  subject  to  the  general  laws  regu- 
lating the  sale  of  liquor.  Tbe  Legislature, 
without  delegating,  or  attempting  to  delegate, 
power  which  it  alone  possesses,  and  cannot 
delegate,  could  alone  lift  the  ban  against  tbe 
sale  of  liquors  in  the  county,  and  permit 
licenses  to  be  issued  under  tbe  provisions 
of  the  general  laws.  If  It  did  so  by  the  pas- 
sage of  the  act  of  April  28, 1899,  the  license  of 
the  appellant  was  lawfully  Issued  to  him ;  if,  on 
the  contrary,  the  Legislature  delegated  the 
people  of  the  county  to  act  for  them,  its 
condition,  as  created  by  the  act  of  186^  re- 
mains unchanged. 


Tbe  language  of  tbe  first  section  (page  08) 
of  tbe  act  of  1899  is:  "The  act  of  tbe  Gen- 
eral Assembly  approved  the  eleventh  day  of 
April,  Anno  Domini  one  tbonaand  eight  bon- 
dred  and  stzty-siz,  entitied  'An  act  to  prohibit 
the  granting  of  licenses  and  sale  of  intoxicat- 
ing drinks  within  tbe  county  of  Pott«r,'  be 
and  tbe  same  is  hereby  repealed."  This 
clearly  placed  the  county  in  the  same  class 
with  the  rest  of  the  counties  of  the  states 
and  it  became  lawful  for  its  court  of  quarter 
sessions  to  grant  licenses  for  the  sale  of  liq- 
uor. But  the  appellees  contend  that  tbe  Leg- 
islature did  not  act  alone,  insisting  that  tbe 
act  is  a  joint  one  by  It  and  tbe  people,  be- 
cause there  is  a  provision  in  the  second  sec- 
tion (page  69)  that  "said  repeal  shall  not  go 
into  effect  unless  a  majority  of  duly  qualified 
voters  of  said  county  shall  vote  In  favor  of 
said  repeal  at  an  election  to  be  held  as  pro- 
vided for  in  section  three  of  this  act"  If,  In- 
stead of  this  proviso,  there  bad  been  a  pre- 
amble to  the  act  that  "whereas.  It  appean 
from  a  petition  of  a  majority  of  tbe  voters  of 
Potter  county  that  they  desire  tbe  repeal  of 
the  act  of  April  11,  1866,"  could  it  be  pretend- 
ed that  there  had  been  in  tbe  repealing  act 
any  delegation  by  the  Legislature  of  Its  pow- 
er to  the  people,  and  tbat  it  was  their  act  that 
repealed  tbe  act  of  1866,  or  would  such  pre- 
amble merely  be  evidence  that  the  Legisla- 
ture, before  It  acted,  had  properly  ascertain- 
ed the  sentiment  of  the  community  for  wblcb 
It  was  about  to  legislate?  There  can  be  but 
one  answer  to  this.  What  difference,  then, 
can  there  be  in  determining  the  question  of 
the  alleged  delegation  of  power  by  the  Legis- 
lature that  after  It  had  distinctly  acted  and 
repealed  the  prior  act  It  added  that  Its  act 
should  not  go  into  effect  unless  It  be  certified 
In  tbe  way  pointed  out  in  the  act  that  a  ma- 
jority of  the  electors  of  the  county  for  which 
it  had  legislated  desb^  the  act  of  1866  to 
be  repealed?  The  Legislature,  acting  In  its 
representative  capacity  for  tbe  people,  should 
act  in  accordance  with  their  wishes  and  sen- 
timents, as  far  as  they  can  be  definitely  as- 
certained, and  no  enactment  can  be  struck 
down  as  not  being  the  ercluslve  act  of  the 
Legislature  simply  because  it  was  passed 
in  acknowledged  deference  to  public  senti- 
ment or  because  its  operation  is  to  depend 
upon  an  expression  of  opinion  by  the  com- 
munity to  be  affected  by  It  to  be  ascer- 
tained in  a  regular  and  orderly  manner  point- 
ed out  in  tbe  act  itself.  Tbe  error  Into 
which  the  superior  court  teil  was  In  not 
properly  dlstingulsblng  between  the  passage 
of  the  act  and  the  contingency  under  which 
it  was  to  go  Into  effect  Its  passage,  with  its 
condition,  was  tbe  act  of  the  Legislature 
alone.  After  It  left  tbat  body  and  was  ap- 
proved by  the  Governor,  it  was  a  complete 
law.  Tbe  people  of  Potter  county  could  have 
added  nothing  to  It  nor  taken  anything  from 
It  They  were  not  to  say  whether  it  was  or 
was  not  an  act  of  assembly,  and  tbe  per- 
mission given  them  to  determine  the  oon- 
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tingencj'  of  Its  operation  sprang  from  and 
was  part  of  tbe  law  Itself.  What  the  Legis- 
lature did  In  the  second '  section  of  tlie  act 
was  simply  to  adopt  a  popular  vote  as  a 
means  of  reaching  a  result,  without  which 
It  declared  its  act  should  not  go  into  effect 
"Tbe  effect  of  our  cases  Is  to  settle  flnnly 
the  rule  that  the  law  must  be  complete  in  all 
its  terms  and  provisions  when  It  leaves  the 
le^slative  branch  of  the  government,  and 
that  nothing  must  be  submitted  to  the  Judg- 
ment of  the  electors  or  other  appointee  of  the 
Legislature  except  an  option  to  become  or  not 
to  become  subject  to  its,  requirements  and 
penalties."  O'N^l  v.  ArtiBans'  Insurance 
Co.,  166  Pa.  72,  80  Atl.  946.  Though  the  elec- 
tors of  Potter  county  were  to  vote  "repeal" 
or  "no  repeal,"  they  really  voted  "license"  or 
"no  license,"  "to  become  subject  to  the  gen- 
eral license  laws  of  the  state,"  or  "to  remain 
a  ppohlbition  county."  "Repeal"  or  "no  re- 
peal" can  hare  no  other  meaning,  and  no  oth- 
er will  be  given  to  the  words  in  this  effort  to 
strike  down  the  act  in  which  they  are  used. 
To  sustain  its  constttutlonallty  we  do  no 
more  than  give  them  their  manifest  meaning, 
as  layman  and  lawyer  alike  must  read  them. 
As  this  is  so,  we  are  relieved  from  any  fnt^ 
ther  discussion  of  the  question  before  us,  for 
it  Is  directly  decided  in  Locke's  Appeal,  72 
Pa.  491,  13  Am.  Rep.  710,  and  it  Would  be  a 
work  of  supererogation  to  attempt  to  say 
anything  more,  In  view  of  what  Is  there  said. 
In  that  case  the  question  arose  under  the 
act  of  May  8,  1871  (P.  L.  822),  entitled  "An 
act  to  allow  the  voters  of  the  Twenty-Sec- 
ond Ward  of  the  dty  of  Philadelphia  to  vote 
on  t]>6  question  of  granting  licenses  to  sell 
intoxicating  liquors."  The  act  provided  that 
no  license  should. Issue  for  the  sale  of  any 
Into^catlng  tl(;ruDrs  in  that  ward  if  a  major- 
ity of  th»  voters  should  vote  against  Ucfense 
at  an  election  to  be  held  in  accordance  with 
the  act.  We  might  properly  make  lengthy 
detracts  from  the  opinion  of  Agnew,  3.,  sus- 
taining the  constitutionality  of  that  act,  but 
prefer,  instead  of  so  burdening  this  opinion, 
to  refer  to  it  as  a  whole,  in  which  if  is  con- 
tituArtijr  demonstrated  that  the  objection 
urged  against  the  act  of  1889  Should  not  pre- 
vail. The  true  distinction  between  the  ex- 
ercise by  the  Legislature  itself  of  its  powers 
and  a  delegation  of  them  to  others  is  there 
c«nctee)y  and  clearly  stated  by  that  learned 
Judge  to  be:  "The  Legislature  cannot  dele- 
gate its  power  to  make  a  law;  but  it  can 
make  a  law  to  delegate  a  power  to  determine 
some  fact  or  state  of  things  upon  which  the 
law  makes,  or  intends  to  make,  its  own  ac- 
tion depend.  To  deny  this  would  be  to  stop 
the  wheels  of  government.  There  are  many 
things  upon  which  wise  and  useful  legisla- 
tion must  depend,  which  cannot  be  known  to 
the  lawmaking  power,  and  must,  therefore, 
be  a  subject  of  inquiry  and  determination  out- 
side of  the  halls  of  ieglslatioa"  In  com- 
menting «pon  the  foregoing  case,  we  said  in 
OTCell  ▼.  Insurance  Ck>.,  supra:    'la  Locke'a 


Appeal,  72  Pa.  491  [18  Am.  Rep.  71<1,  It  was 
held  that,  inasmuch  as  the  law,  with  all  its 
provisions  and  its  penalties,  was  complete 
when  it  left  the  Legislature,  and  the  only 
question  submitted  to  the  electors  of  the  lo- 
cality was  whether  they  desired  this  law  to 
become  operative  in  the  subdivision  of  the 
state  in  which  they  lived,  such  submission 
did  not  amount  to  a  delegation  of  legislative 
power.  No  provision  or  requirement  of  the 
law  was  left  to  be  supplied  in  order  to  make 
it  complete  In  all  its  parts,  but  the  vote  of  the 
electors  served  to  give  expression  to  their 
wish  In  reference  to  the  subjection  of  the  lo- 
cality they  represented  to  its  already  finished 
provisions.  It  has  frequently  been  held  that 
local  questions  may  be  submitted  In  this 
manner  to  those  who  are  to  be  directly  af- 
fected by  their  decision.  The  division  of  a 
county  is  such  a  question,  and  a  law  submit- 
ting the  question  to  a  popular  vote,  and  mak- 
ing the  division  depend  on  the  result  of  the 
vote,  was  sustained  In  Smith  v.  McCarthy,  56 
Pa.  S59.  So  Is  tbe  location  of  the  county 
seat.  Commonwealth  v.  Painter,  10  Pa.  214. 
So,  also,  is  the  granting  of  licenses  to  sell 
Intoxicating  drinks.  Locke's  Appeal,  72  Fa. 
491, 13  Am.  Rep.  716.  Such  laws  are  in  form 
and  in  substance  laws  In  prsesenti,  to  take  ef- 
fect in  f  uturo  upon  the  ascertainment  of  the 
wish  of  those  most  directly  affected  there- 
hy," 

The  decree  of  the  superior  court  is  revers- 
ed, and  tbe  order  of  the  court  of  quarter  ses- 
sions of  Potter  county,  granting  a  license  to 
the  appellant,  is  affirmed,  the  costs  on  this 
appeal,  as  well  as  those  on  that  to  the  su- 
perior court,  to  be  paid  by  the  appellees. 

MESTRBZAT.  J.,  dissents. 


(»» t>a.  sni 
tn  re  IRVINB'S  BSTATB.    (No.  1.) 
(Supreme  Ooart  of  FemugrlvaBla.    May  28, 
1904.) 

CXBCUTOnB  AHD  AnmNISTRATOBS— TAILnSS  TC 

8KIX  BIEAI.  ESTATB— I.IA.BII.TT  FOB  DEFBECtA- 
TION  OF  PBOPEBTT— DEPOSrrONS  OF  RONBES- 

loENT  wrrNEssss— Obphanb'  covtet, 
l.Act  June  26,  1896  (P.  L.  279),  provMtaig 
for  takinc  testiiiiony  of  noniesident  witneases 
to  be  read  In  evidence  on  the  trial  of  any  cause 
brought  "in  any  of  the  civil  courts  of  record," 
applies  to  proceedings  in  the  orphans'  court. 

2.  Where  testator  at  the  thue  of  his  death 
had  a  paixr  title^  to  eertaia  land,  bst  other  par- 
ties have  been  in  posaeasion  of  the  land  under 
claim  of  ownettUp  and  title  for  SO  years,  their 
possession  and  occupancy  being  of  such  a  char- 
acter aa  to  grve  them  valid  title  ander  the  laws 
of  tbe  state  in  which  the  land  is  situated,  the 
executor  cannot  be  held  liable  for  depreciation 
of  the  property  because  of  his  failure  to  sell  the 
saaie  as  directed  by  the  wilL 

Appeal  from  Orphans'  Court,  Warren 
(bounty. 

Petition  for  bill  of  review  by  W.  J.  Kniqip, 
hdmlnistrator  c  t  a.  of  Guy  C.  Irvine,  de- 
ceased. From  the  decree  said  administrator 
appeals.    Affirmed. 
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Apgued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and 
.THOMPSON,  JJ. 

W.  W.  Wilbur,  J.  W.  Wiggins,  and  W.  J. 
Kn'npp,  for  appellant  John  O.  Johnson,  D.  I. 
Ball,  O.  A.  Berry,  and  Samuel  B.  Mehard,  for 
appellees. 

POTTER,  J,  When  this  case  was  here 
before,  as  reported  In  203  Pa.  602,  63  Atl. 
502,  the  executors  were  surcharged  In  the 
sum  of  $7,330  on  account  of  depreciation  of 
real  estate  in  the  town  of  Holland,  N.  T. 
The  tract  of  land  in  question  consisted  of 
several  hundred  acres,  which  the  executors 
had  been  posittvely  directed  to  sell.  But 
they  never  did  sell  It,  and,  as  the  testimony 
then  stood,  there  was  no  explanation  for 
their  failure  In  this  respect  Shortly  after 
^be  decision  was  rendered  and  the  order  for 
the' surcharge  was  made,  the  executors  ask- 
ed leave  to  file  a  petition  In  the  nature  of 
a  bill  of  review  In  the  orphans'  court.  In  so 
far  as  concerned  the  Item  of  surcharge  for 
the  depreciation  of  the  said  Teal  estate.  The 
petition  set  forth  that  an  Investigation  of  the 
title  of  the  said  Guy  C.  Irvine  to  the  said 
l^nd  had  resulted  In  the  discovery  of  sub- 
stiantlal,  reliable,  and  sufficient  evidence  to 
show  that  Guy  C.  Irvine,  the  decedent,  was 
not  In  his  lifetime  or  at  the  time  of  his  death 
io  possession  of  said  land  in  the  town  of  Hol- 
land, N.  Y.,  or  any  part  thereof,  and  that  he 
was  not  the  owner  of  any  title  thereto  wliich 
iiad  any  marketable  value.  If  t^ese  aver- 
ments  of  the  petition  were  ttae,  they  con- 
stituted an  ample  explanation  of  the  failure 
of  the  executors  to  make  sale  Of  the  land. 
It  was  averred,  also,  that  the  surviving  ex- 
ecutors were  advanced  In  years,  and  that 
their  coexecutor,  Hon.  Rasselas  Brown,  who 
died  some  years  since,  had  been  for  many 
years,  the  legal  ac^vlser  of  the  testator,  and 
as  such  was  familiar  with  the  title  Of  the 
testator  to  the  said  land  In  the  town  of  Hol- 
land, and,  as  petitioners  believe,  had  made 
rtipiort  that  the  title  was  invalid.  Upon  con- 
sideration of  this  petition  we  were  satisfied 
that  the  facts  therein  alleged,  if  true,  were 
sufficient  to  relieve  the  executes  from  the 
Imputation  of  negligence  in  failing  to  sell  the 
land  In  question.  Our  order  granting  leave 
to  file  the  petition  in  the  orphans'  court  In 
the  nature  of  a  bill  of  review  was  not,  how- 
ever. Intended  as  In  any  sense  an  adjndlca- 
tipn  of  the  rights  of  the  petitioners  in  the 
mattier,  nor  was  it  Intended  In  any  way  to 
cpotrol  the  discretion  of  the  orphans'  court 
That  court  did,  however — and,  as  we  think, 
y^ry  properly — regard  the  petition  as  suffi- 
cient to  Justify  a  hearing,  which  was  had, 
ajqd  evidence  was  submitted,  and  the  matters 
at  issue  were  argued  by  counsel.  Upon  con- 
sideration thereof  the  learned  Judge  of  the 
orphans'  court  found  the  following  facts  and 
..I'^al  conclusions: 

"(1)  Guy   O.   Irvine,   at   the   time   of    his 


death,  owned  what  Is  termed  a  x>aper  title  to 
the  land  in  question.  He  was  not  In  posses- 
sion of  the  land  at  that  time,  and  never  had 
been. 

"(2)  At  the  time  Guy  C.  Irvine  obtained  bte 
paper  title  the  land  was  in  the  actual  posses- 
sion  and  occupancy  of  other  persons  under 
claim  of  ownership  and  title,  and  had  been 
so  occupied  and  owned  since  1838.  That 
these  persons'  possession  and  occupancy  was 
of  such  a  character  as  to  give  them  a  valid 
tttie  to  the  land  under  the  statute  relating 
to  titie  by  adverse  possession  of  the  state  of 
New  York  at  the  time  of  Guy  0.  Irvine's  pur- 
chase at  sheriff's  sale. 

"(3)  That  the  paper  titie  of  Guy  C.  Irvine 
was  invalid  as  against  the  titie  which  these 
persons  had  acquired  by  adverse  possession." 

In  the  first  and  second  assignments  of  er- 
ror the  appellant  here  complains  of  the  learn- 
ed court  below  for  granting  a  rule  for  the 
taking  of  testimony  under  the  act  of  June 
25,  1886  (P.  L.  279).  It  is  alleged  that  this 
act  of  assembly  does  not  apply  to  proceed- 
ings in  the  orphans'  court.  This  objection  is 
answered  by  the  language  of  the  act  itself, 
which  is  In  part  as  follows:  "That  from  and 
after  the  date  of  the  passage  of  this  act,  the 
testimony  of  witnesses  to  be  read  in  evi- 
dence upon  the  trial  or  hearing  of  any  cause 
or  matter  pending  or  hereafter  to  be  brought 
in  any  of  the  civil  courts  of  record  of  this 
commonwealth,  when  such  witnesses  reside 
beyond  the  limits  of  said  commonwealth,  but 
within  the  United  States,  may  be  taken,"  etc 
That  the  orphans'  court  is  a  dvll  court  of 
record  of  this  commonwealth  cannot  be  qnes- 
tioned.  These  assignments  are  therefore  dis- 
missed. 

We  see  no  merit  In  any  of  the  remaining 
specifications  of  error.  The  evidence  la  am- 
ple to  support  the  findings  of  fact  by  the  tilaj 
court,  and  to  Justify  the  conclusion  that  the 
testator's  titie  was  worthless  at  the  time  of 
his  death.  If  the  testimony  which  is  now  be- 
fore us  had  been  In  the  case  at  the  former 
bearing,  the  surcharge  as  to  this  item,  would 
not  have  been  made. 

AH  the  assignments  of  arot  are  overmled, 
and  this  appeal  is  dismissed,  at  the  cost  <rir 
the  appellant  The  modification  by  the  court 
below  of  the  decree  formerly  entered  by  de- 
ducting therefrom  the  item  of  17,830  1>  ap- 
proved, and  the  decree  so  modified  la  af- 
firmed. 


on  Pa.  22S) 
In  re  IRVINE'S  ESTATE.    (No.  i) 
(Supreme  C!oart  of  Pennsylvania.     May  23, 
1904.) 

BZB0UT0B8  ARDADMIRISTBATQBB— fiUFPIUOR- 
TAI.  ACCOUNT— EXCKPTIOSB. 

1.  Executors  will  only  be  compelled  to  file  sup- 
plemental accounts  for  matters  occurring  after 
the  settiement  of  their  final  accounts. 

2.  Exceptions  to  a  supplemental  acconnt  of 
an  executor  must  be  confined  to  mattan  con- 
tained in  the  account 
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3.  Tbe  'orphans'  court  win  not  consider  ezcep-' 
tions  to  a  supplemental  account  after  nomerons 
accoiinta  have  been  filed  and  numerons  excep- 
tions  have  been  taken,  which  have  resulted  in 
litigation,  and  a  final  decree  has  been  entered 
discharging  the.  executors,  where  the  items  ex- 
cepted to  were  adjudicated  in  the  former  pro- 
ceedings, or  might  have  been. 

Appeal  from  Orphans'  Cotirt,  Warren  Conn- 

Exceptiona  to  supplemental  account  of  W. 
3.  Ksupp,  adminlBtrator  c.  t.  a.  of  Gny  G. 
Irvine,  deceased.  From  a  decree  dismissing 
the  exceptions,  the  administrator  appeals. 
Affirmed. 

Argued  before  MITCHELL,  O.  J«  and 
BROWN,  MESTRBZAT,  POTTER,  and 
THOMPSON,  JJ. 

W.  W.  Wilbur,  James  W.  Wiggins,  and  W. 
J.  Knupp,  for  appellant.  John  G.  Johnson, 
S.  S.  Mehard, '  George  A.  Berry,  and  D.  I. 
Ball,  for  appellees. 

POTTER,  J.  As  W  stated  by  the  learned 
judge  of  the  orphans'  court,  this  account  re- 
lates wholly  to  transactions  included  In  the 
period  between  the  filing  of  the  eighth  and 
final  account  and  the  discharge  of  the  execu- 
tors. The  principle  Is  well  established  that 
administrators  will  only  be  compelled  to  file 
sivplemental  accounts  for  matters  occurring 
after  the-  settlement  of  their  final  accounts; 
and,  as  a  matter  oif  course,  the  exceptions 
thereto  should  be  confined  to  that  which  is 
contained  In  the  account  An  attempt  has, 
however,  here  been  made  to  coVer  the  entire 
period  of  the  administration.  As  Is  pointed 
out  In  ttie  opinion  of  the  court  below,  volumlr 
now  eocceptions  were  filed  to  the  seventh 
iwrtlal  account,  "and  these,  with  those  .filed 
to  the  eighth  and  final  account,  were  refer- 
red to  an  auditor,  who  took  a  vast  amount  of 
evidm^ce,  covering  the  time  from  the  filing 
of  the  Inventory  and  appraisement  of  the 
property  of  the  estate  to  the  filing  of  the  final 
account.  The  auditor  made  his  report  to  the 
court,  which  was  heard  on  exceptions  by 
the  court  and  finally  In  the  Supreme  Court 
A  final  decree  has  been  entered,  and  the  bal- 
ance found  against  the  executors  has  been 
paid  by  them  except  one  Jtem,  to  which  the 
Supreme  Court  has  allowed  a  bill  of  review 
to  be  filed  in  this  court  and  the  same  is  now 
pending."  Surely,  there  can  be  no  Justifica- 
tion for  again  attempting  to  traverse  the 
ground  so  thoroughly  gone  over. 

Some  of  the  Items  as  to  which  inquiry  Is 
pow  sought  to  be  made  were  adjudicated  In 
the  former  proceedings,  and  we  can  see  no 
reason  why  all  of  them  might  not  have  been. 
The  widest  opportunity  was  afforded  to  ap- 
pellants, and  the  most  careful  and  searching 
Investigation  was  made  by  the  auditor,  and 
his  report  was  reviewed  by  the  orphans' 
court  and  by  this  court  under  the  128  specifi- 
cations of  error  there  assigned.  There  must 
be  some  end  to  the  litigation  concerning  this 
estate. 


The  assignments  of  error  are  entirely  devoid 
of  merit  and  they  are  dismissed,  at  the  coat 
of  the  appellant.  The  decree  of  the  orphans' 
court,  as  It  now  stands,  is  clearly  Justified 
by  reason,  and  abundantly  sustained  by  au-. 
thority,  and  It  Is  hereby  aflbmed. 


(»«  Pa.  tl6) 
LIPOWICZ  T.  JERVia 
(Supreme  Court  of  Pennsylvania,     filay  23, 
1904.) 

IfAUCIOUS    PEOSBCDTION  —  MAUCB— PROBABLE 
CAUSE— AOVICE    OF   COUNSEL — EEFEEENCB. 

1.  An  action  for  malicious  prosecution  can- 
not be  maintained  unless  plaintiff  alleges  in  his 
statement  and  shows  on  me  trial  the  existence 
of  Irath  malice  and  want  of  probable  cause. 

2.  The  motive  of  a  person  m  bringing  a  pros- 
ecution is  immaterial  if  he  had  probable  cause 
to  believe  that  the  accused  party  was  guilty  of 
the  offense.. 

3.  Advice  of  counsel  given  upon  a  full  state- 
ment of  all  the  facts,  and  acted  upon  in  good 
faith,  rebuts  the  presumption  of  malice  arising 
from  a  want  of  probable  cause  in  bringing  a 
prosecution,  and  is  therefore  a  defense  to  an. 
action  for  nialicions  prosecution. 

Mitchell,  O.  J.,  dissenting.  ,   , 

Appeal  from  Court .  of  C<Mnmon  Pleas, 
Lackawanna  County. 

Action  by  Peter  Llpowlcz  against  William 
Jervis.  From  an  order  overruling  exceptions 
to  the  report  of  a  referee,  plaintiff  appeals. 
Afilrmed. 

The  referee's  findings  of  fact  and  qoncln^ 
sions  of  law  were  as  follows; 

"Findings  of  Fact 

"(1)  Peter  Llpowlcz,  the  plalntlCF,  by  an 
agreement  In  writing  dated  September  6^ 
1889,  leased  from  the  defendant  WllliaAi 
Jervis,  a  building  at  No.  1837  "Sorth  Main 
avenue^  In  the  dty  of  Scranton,  and  occupied 
It  as  a  hotel. 

"(2)  The  records  of  the  court  of  quarter 
sessions  show  that  on  February  0;  1901,  Peter 
Llpowlcz  filed,,  in  the  office  of  the  clerk: of 
the  court,  an  application  tta  a  license  to  keep 
a  hotel  in  this  building,  and  on  March  9, 1901, 
the  license  was  granted  by  the  court  andis- 
sued  March  23d. 

"(3)  Some  time  in  March,  1901,  Llpowlcs 
and  jervis  bad  a  conversation,  in  which  the 
former  notified  the  latter  that  he  would  va- 
cate the  premises  In  question  on  April  1,  1901, 
and  thereupon  Mr.  Jervis  agreed  to  lease  the 
place  to  one  Charles  Miller,  who  advanced  to 
Jervis  the  sum  of  |800,  to  be  used  toward 
paying  for  the  license,  and  Jervis  then  paid 
the  fee  of  ?1,100,  and  procm-ed  the  certificate 
showing  that  a  license  had  been  granted  to 
Peter  Llpowlcz. 

"(4)  On  April  1, 1901,  Mrs.  Jervis,  the  wife 
of  William  Jervis,  went  to  the  hotel  In  ques- 
tion, and  exhibited  the  license  certificate  to 
Llpowlcz,  who  had  not  at  that  time  opened 
the  bar;  but  upon  being  shown  the  certifi- 
cate^ which  was  retained  by  Mrs.  Jervis,  he 
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Immediately  caused  the  bar  to  be  opened  and 
tbe  setUnir  of  liquor  to  beglv,  without  bamos 
any  license  In  his  place  of  sale,  as  required 
by  law,  and  without  baring  it  In  bis  potaes- 
sion. 

"(5)  On  April  2,  1901,  William  Jervia,  act- 
ing upon  the'  advice  of  his  counsel,  H.  L. 
Taylor,  a  reputable  attorney,  who  bad  full 
knowledge  of  all  the  facts  of  the  case,  went 
before  W.  S.  MUler,  an  alderman  of  the  city 
of  Scranton,  and  swore  to  an  Information 
charging  Peter  Ltpowicz  with  selling  and 
causing  to  be  sold  quantitleg  of  liquor,  beer, 
etc.,  on  April  1,  1901,  contrary  to  an  ordi- 
nance of  the  city  of  Scranton  of  July  30, 
190a 

"(6)  The  alderman  thereupon  issued  a  war- 
rant for  the  arrest  of  Peter  Lipowlcs,  and  he 
was  arrested  and  taken  before  the  alderman, 
who,  after  hearing  several  witnesses,  found 
Iiim  guilty,  and  Imposed  a  fine  of  |100  and 
the*  costs  upon  him,  and  made  out  a  commit- 
ment to  commit  the  defendant  therein  to  tb« 
county  Jail  for  SO  days  In  default  of  payment 
of  a  fine  of  |100  and  costs. 

"(7)  Tbe  commitment  was  given  to  a  con- 
stable, but  Lipowicz  was  not  removed  from 
tbfl  alderman's  efilee.  Negotiations  for  set- 
tlement were  begun,  which  resulted  in  th« 
payment  by  Lipowics  to  H.  L.  Taylor,  Esq., 
attorney  for  Jervis,  of  the  sum  of  $550,  and 
the  giving  of  his  Judgment  note  for  $550, 
making  $1,100,  the  amount  which  Jervis  had 
paid  for  the  Iic«ns«,  and  the  payment  of  the 
costs  by  Lipowloc,  and  the  alderman  there- 
upon remitted  the  fine,  and  be  was  dischar- 
ged. 

"(8)  Lipowica  continued  to  occupy  the 
premises  in  question  as  a  liotel  until  April 
1.  1902. 

"Qonclusions  of  Law. 

"(1)  There  was  probable  cause  for  the 
prosecution  which  was  instituted  by  the  de- 
fendant in  this  cause  against  the  plaintlflT. 

"(2)  Tbe  plaintlfr  has  shown  no  cause  of 
action  against  the  defendant. 

"(8)  The  defendant  is  entitled  to  have 
Judgment  entered  in  bid  ftevor. 

"In  order  for  plaintiff  to  recover  in  a  case 
of  this  Idnd,  It  must  appear  that  the  prosecu- 
tion complained  of  was  malicious,  and  with- 
out probable  cause.  Both  elements  must 
exist" 

Argaed  before  MITCHELL,  O.  J.,'  and 
BROWN,  BfBSTRBZAT,  POTTER,  and 
THOMPSON,  JJ. 

A.  A.  Vosburg  and  Charles  W.  Dawson, 
for  appellant 

MESTREZAT,  J.  The  defendant  made  an 
Information  before  an  alderman,  charging 
the  plaintiff,  Lipowicz,  with  having  sold  liq- 
uors contrary  to  an  ordinance  of  the  city  of 
Scranton.  Lipowicz  was  arrested,  and  taken 
before  the  alderman,  who,  after  (i  hearing, 
found  htm  guilty  of  the  crime  with  which  he 
was  charged.    Subsequently  this  suit  for  ma- 


I  lldons  prosecotion  was  brongbt.  In  wblcb  ttie 
plaintiff  avers  aq  bis  cause  of  action  that 
Jervis,  the  defendant,  appeared  l)efoie  an 
alderman  of  the  city  of  Scranton,  and  "did 
falsely  and  maliciously  and  without  probable 
cause  charge  the  plaintiff  with  having  sold, 
or  caused  to  be  sold,  quantities  of  liquor, 
beer,  etc,  contrary  to  tbe  dly  ordinance,  ap- 
proved July  30,  1900,"  and  that  by  virtue  of 
a  warrant  Issued  upon  such  charge  and  In- 
formation the  plaintiff  was  arrested,  convict- 
ed of  tbe  offense,  and  Imprisoned,  and  there- 
after discharged  by  the  alderman.  Tbe  case 
was  referred  to  a  referee  under  the  act  of  as- 
sembly, wlio  found  the  facts  and  condnsians 
of  law  end  dfa<ected  a  Judgment  to  be  entered 
in  favor  of  the  defendant  and  against  the 
plaintiff.  The  learned  court  below  overruled 
tbe  exceptions  to  tbe  referee's  report  ^nd 
confirmed  the  Judgment  which  be  had  direct- 
ed to  be  entered. 

To  sustain  an  action  for  malicious  prosecu- 
tion, the  plaintiff  must  allege  in  his  state- 
ment and  show  on  the  bial  of  the  cause  both 
malice  and  want  of  probable  cause.  Bmoaon 
V.  Cochran,  111  Pa.  619,  4  Atl.  498.  And,  U 
probable  cause  is  shown  to  exist  it  is,  imma- 
terial that  tbe  prosecutor  was  actuated  by 
malice  In  bringing  the  prosecution.  McOlaf- 
fcrty  V.  Phllp,  151  Pa.  86,  24  Atl.  1042.  His 
motive  will  not  be  Inquired  Into  if  he  had 
probable  cause  to  believe  that  the  accused 
party  was  guilty  of  the  offense.  Belbofer  ▼. 
Loeffert  159  Pa.  S65,  28  Atl.  217.  Here  tbe 
referee  found  on  sufficient  testimony  that  the 
defendant  had  probable  cause  for  Institnt- 
Ing  the  prosecution  against  the  plaintiff  for 
a  violation  of  the  city  ordinance.  He  also 
found,  as  we  have  stated,  that  Lipowlei  was 
tried  and  found  guilty  of  the  charge  prefer- 
red against  him  by  Jervis.  The  finding; 
therefore,  established  not  only  the  existence 
of  probable  cause  for  tbe  i>rosecutlon  bnt  the 
fact  that  the  plaintiff  was  guilty  of  the  crime 
with  which  he  was  charged.  Under  these 
facts  there  could  be  no  recovery  In  this  ac- 
tion. The  referee  also  found  that  prior  to 
bringing  the  prosecution  Jervis  stated  all  the 
facts  of  the  case  out  of  which  the  prosecu- 
tion arose  to  H.  L.  Taylor,  Esq.,  a  reputable 
member  of  the  bar,  and  upon  bis  advice  in- 
stituted the  proceeding.  Such  advice,  given 
upon  a  full  statement  of  all  tlie  facts,  and 
acted  upon  in  good  faith,  rebuts  the  presump- 
tion of  malice  arising  from  a  want  of  proba- 
ble cause  in  bringing  a  prosecution,  and  Is 
therefore  a  defense  to  an  action  for  malicious 
prosecution.  "Nothing  Is  better  settled,"  says 
Sterrett  J.,  in  McClaflerty  v.  PMlp,  supra, 
"than  that  when  the  prosecutor  submits  the 
facts  to  his  attorney,  who  advises  they  are 
sufilclent,  and  he  acts  thereon  in  good  faith, 
such  advice  Is  a  defense  to  an  action  for  ma- 
licious prosecution.  Strictly  speaking,  taking 
advice  of  counsel  and  acting  thereon  rebuts 
the  inference  of  malice  arising  from  the  want 
of  probable  cause."  In  Belbofer  v.  Loeffert, 
supra,  McCollum,  J.,  delivering  the  opinion. 
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aays:  "If  In  good  ttX%h  he  [proaecator] 
aongbt,  obtained,  aod  boiiesUy  followed  the 
adTioe  of  coQ>pet«nt  counsel  on  a  full  and 
fair  etatement  of  all  tbe  facts  within  hi* 
knowledge,  or  which  be  had  reasonable  cause 
to  believe  he  waq  able  to  prove,  the  advice 
80  received  and  acted  upon  will  constitute  a 
defenet  to  the  action.  It  is  wholly  unimpor- 
tant, ao  (ai;  as  tbe  defense  la  ooneemed^ 
whether  tbe  advice  was  warranted  by  tbe 
facta  submitted  to  the  counsel,  as  tbe  prose- 
cutor. In  this  particular.  Is  only  responsible 
for  a  full  and  truthful  statement  of  them." 

The  judgment  of  the  court  below,  entered 
upon  tbe  finding  of  tbe  referee,  la  a^rmed. 

MITCHELL,  C.  J.  (dissenting).  Tbe  learn- 
ed referee  has  found  th^t  tbe  defendant  bad 
probable  cause  for  tbe  prosecution  of  plaln- 
tur,  but  be  has  also  found  facts  which  show 
beyond  question  that,  while  tbe  plalntUf  was 
tecbnioalljr  guilty  of  violation  of  the  ordi- 
nance, yet  it  w«B  only  a  teebaleal  guilt,  caus- 
ed by  the  action  of  the  prosecutor  himself  (or 
blB  Wife,  with  bis  knowledge  and  assent)  In 
pocketing  the  license,  and  thereby  preventing 
the  plaintiff  from  displaying  It  Tbe  probable 
otoae,  therefore,  behind  which  the  def^dtnt 
now  seeks  to  sbeltw  himself,  was  not  an 
honest  probable  cause,  used  in  good  faith,  but 
part  of  a  fraudulent  ocbeme  to  force  payment 
of  the  cost  of  the  license.  Tbe  drcnmstances 
leading  np  to  and  including  the  settlement 
show  that  the  defendant's  action  was  an 
abuse  of  criminal  process  to  collect  •  dvll 
debt,  a  fraud  which  vitiated  every  part  of  his 
action.  I  would  reverse  this  Judgment,  and 
send  tbe  case  to  a  Jury. 


cm  Pa.  «U) 

WHARTON  T.  BRAPFOED  OlTT. 

(Snpreme  Court  of  Peanaylraoia.     May  38. 

1901) 

mjKICIPAI.      eOBPOBATIORB   —   OOKTAinNATBD 

WKU.  WATE»-^U4.BIUTT  VOB  DAX AQK8 

— PBOXIUATK  CAU8K. 

1.A  reoovery  cannot  be  had  against  a  city 
for  the  death  of  a  child  from  typhoid  fever  con- 
tracted from  drinking  Imp'uie  water  of  a  well  on 
the  STonnd  that  the  city  had  deposited  the  oon> 
tents  of  a  aewer  In  an  open  stieam,  and  that  the 
sewase  from  the  strea^m  percolated  through 
gravdly  soil  -into  the  well ;  the  connection  be- 
tween tfa*  act  of  the  dty  and  the  lesnlt  charged 
being  toe  remote  and  too  uncertain  to  be  pev 
mitted  as  a  basis  of  recovery. 

Appeal  from  Court  of  Common  Pleas,  Mo- 
Kean  County. 

Action  by  Mary  A.  Wharton  against  Brad- 
ford City  to  recover  damages  for  the  death 
of  plaintUTs  child.  From  a  Judgment  for 
defendant,  plalntlfC  appeals.    Affirmed. 

At  tbe  trial  It  appeared  that  plalntUTs 
oiuse  of  action  was  the  death  and  Illness 
of  ber  children,  alleged  to  bare  been  caused 
by  a  fevtr  contracted  from  the  drinking  of 


water  from  a  contaminated  well.  The  state- 
ment of  claim  averred  that  the  city  had 
deposited  the  contents  of  a  sewer  In  an  open 
stream,  end  that  the  sewage  from  the  stream 
percolated  through  gravelly  soil  Into  tbe  well 
on  plaintiff's  premises. 

Tbe  following  offer  was  made:  Counsel 
for  plaintiff  propose  to  prove  by  plaintiff  that 
she  la  the  widowed  mother  of  the  children 
whose  names  are  mentioned!'  In  the  declara- 
tion; that  they  died  In  1899;  that  they  were  • 
affected  by  the  disease  of  typhoid  fever,  or 
some  kindred  disease;  that  prior  to  the  con- 
traction of  the  disease  they  bad  been  drink- 
ing from  the  water  of  the  well  on  tbe  home- 
stead, situate  between  the  house  and  the 
stream  known  aa  "Tuna  Oietit,"  and  that 
tbe  physicians  who  attended  the  children 
during  their  lllnesa  directed  her  to  discon- 
tinue the  use  of  tbe  wdl  after  the  disease 
had  set  In;  and  that  the  death  of  the  cbll- 
dren  was  caused  by  the  negligent  discbarge 
of  tbe  sewage  of  tbe  city  Into  the  stream 
above  tbe  well,  whereby  the  sewage  perco- 
lated through  the  gravel  to  tiie  waters  of 
the  well,  thereby  causing  the  death  of  the 
child  Winifred,  and  tbe  dlaeaae  of  the  child 
Mnry  Jane,  and  the  damages  alleged  In  the 
declaration.  Plaintiff's  counsel  offers, the  ev^ 
idence  aa  to  the  other  children  aa  part  of 
tbe  res  geatee,  bdng  at  the  same  time  and 
occurring  under  the  same  elrenmatancea; 
and  offera  to  follow  this  with  proof  of  the 
liability  of  tbe  dty  tar  the  aiacharg«  of 
sewage  where  it  ought  not  to  have  been  dis- 
charged, and  its  probable  percolation  through 
the  gravel  to  this  well;  to  ahow  what  the 
effect  of  the  use  of  that  water  waa  on  those 
tot  whom  the  dalm  la  made,  as  well  as  upoi|i 
others  who  may  come  under  it*  Influencft 
Objection  by  counsel  for  defendant  anataln- 
Bd.  Verdict  and  Judgment  for  defendant 
Plaintiff  appealed. 

Argued  before  MITCSSm  a  J^  and 
BBOWN.  MBSTHSZAT.  FOTTBB.  and 
THOMPSON,  J  J. 

R.  B.  Stone,  Bugene  MulHn,  antf' X.  M. 
McOIure,  for  appellant  F.  P.  Sdiowrnliaker, 
for  appellee. 

PBB  CURIAM.  Hie  connection  between 
the  act  of  tbe  city  complained  of  and  the 
reSQlt  charged  la  altogether  too  remote  a^i 
too  uncertain  to  be  permitted  aa  a  basis  of 
recovery.  There  are  no  such  connected 
links  as  make  a  chain  of  causes  by  which  the 
first  could  be  called  proxhpate  to  the  end, 
and.  In  addition,  there  is  the  very  strong 
probability  of  the  Interposition  of  other  and 
entirely  disconnected  circumstances  in  pro- 
dudng  tbe  result  Whether  the  dty  was  ex- 
empt from  liability  for  the  exercise  of  Its 
governmental  fnncUona  aa  to  Injurlea  to 
bealth,  eta,  and  almllar  qneatlons,  we  do  not 
need  to  qotttiier. 

Judgment  affirmed. 
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KENNBTT  SQUARE  NAT.  BANK  v.  SHAW. 

(Supreme  (Dourt  of  Pennsylvania.     May  23, 

1904.) 

ACTION  ON  NOTE— AITIDAVIT  OF  DEFENSE!— SUF- 
FICIENCY. 

1.  In  an  action  by  a  bank  to  recover  on  a 
note,  the  statement  o{  claim  alleged  that  plain- 
tiff held  certain  obligations  of  an  insolvent  cor- 
poration, that  defendant  made  bis  note  for  the 
.  benetit  of  the  corporation,  and  that  plaintiff 
discounted  the  same  with  an  agreement  in  writ- 
ing by  its  president  and  secretary  that  defend- 
ant should  not  be  personally  liable  on  the  note, 
but  that  plaintiff  would  look  to  the  profits  of 
the  corporation,  and  that  said  corporation  had 
refused  to  pay  any  part  of  its  profits  to  plain- 
tiff, and  that  the  agreement  was  never  author- 
ieed  or  ratified  by  the  stockholders  of  plaintiff. 
Defendant  filed  an  affidavit  of  defense,  in  which 
he  averred  that  he  had  never  requested  plaintiff 
to  make  advances  on  his  account,  but  that 
plaintiff  had  advanced  the  money  by  way  of 
loan  to  the  corporation,  and  that  he  had  given 
his  note  as  collateral  security  upon  the  express 
condition  that  he  should  not  be  personally  lia- 
ble, but  that  plaintiff  should  rely  solely  for  pay- 
ment .  thereof  upon  anch  arrangement  as  it 
would  make  with,  the  corporation.  Defendant 
further  averred  that  no  demand  had  ever  been 
made  upon  the  corporation  for  the  payment  of 
the  money  advanced,  and  denied  that  there  was 
Any  illegality  in  the  transaction  with  plaintiff. 
Held,  ^at  the  affidavit  of  defense  was  sufficient 
to  prevent  judgment. 

Appeal  from  (Donrt  of  Common  Pleas, 
Pbiladelpbia  County. 

Action  by  .tbe  Kennett  Square  National 
Pank  against  P.  B.  Sbaw.  From  an  order 
discharglBg  a  iule.Cor  Judgment  for  want  of 
a  8uffl<dent  affldSYlt  of  defense,  plaintiff  ap- 
peals.   Affirmed. 

AsBumpalt  to  recover  the  sum  of  |6,000. 
Plaintiff,  in  Its  statement  of  claim,  averred 
that  it  beld  certain  obligattons  of  an  insol- 
▼feftt  corporation  and  obligations  of  other  par- 
ties'given  In  connection  with  the  business  of 
the  Insolvent  corporation,  the  Avondale  Mar- 
ble Coiiapany;  that  the  defendant  P.  B.  Shaw, 
Garrett  D.  Tlnsman,  and  James  Brown  or- 
ganized a  corporation  known  as  the  Pennsyl- 
vania. Marble  &  Granite  Company  to  develop 
and  work  the  properties  formerly  owned  by 
the  Avondale  Marble  Company;  that  defend- 
ant made  his  promissory  note  for  the  bene- 
fit of  said  proposed  corporation,  and  plain- 
tiff discounted  it,  with  an  agreement  in  writ- 
ing Jby  the  president  and  secretary  of  the 
plaintiff  that  defendant  should  not  be  held 
personally  liable  on  the  note,  but  that  plain- 
tiff would  look  to  the  profits  of  the  corpora- 
tion, but  that  said  corporation  had  refused  to 
pay  any  part  of  its  profits  to  plaintiff,  and 
said  agreement  was  never  authorized  or  rati- 
fied by  the  stockholders  of  the  plaintiff.  The 
defendant  filed  an  affidavit  of  defense,  in 
which  be  averred  that  he  bad  never  request- 
ed the  bank  to  make  advances  on  his  account, 
but  that  the  bank  had  advanced  the  money 
by  way  of  loan  to  the  corporation,  and  that 
he  had  given  his  note  as  collaterjil  security 
upon  tbe  express  condition  that  he  should 
not  be  personally  liable,  but  that  the  bank 


should  rely  solely  for  payment  thereof  upon 
such  arrangement  as  it  would  make  with  the 
corporation.  Defendant  further  averred  that 
no  demand  had  ever  been  made  upon  the 
corporation  for  the  payment  of  the  money 
advanced,  and  denied  that  there  was  any  Ille- 
gality in  the  transaction  with  the  bank. 

Argued  before  MITCiHBLIi,  C.  J.,  and 
DEAN,  BROWN,  THOMPSON,  and  MBS- 
TREZAT,  JJ. 

M.  Hampton  Todd  and  C.  J.  Hepburn,  tot 
appellant.  James  Wilson  Bayard  and  John 
6.  Johnson,  for  appellee. 

PER  CURIAM.  The  stated  cause  of  ac- 
tion Is  sufilclently  denied  in  the  affidavit  of 
defense  to  send  the  case  to  a  Jury. 

Judgment  affirmed,  and  procedendo  award- 
ed. 

(MB.i.tm 

MILLS  V.  ALLBN. 

(Supreme  Court  of  Rhode  Island.    May  2S, 

1904.) 

ACTION  OH  NOTE — ^FBATTD — DEFENSE — BK8  JTJDl- 
OATA— ABANOORiniNT  OF  FBIOB  DECISION. 

1.  A  bill  In  equity  was  filed  by  the  maker  of 
a  note  to  enjoin  the  sale  of  collateral  given  t» 
secure  it,  on  the  ground  of  fraud  in  procuring 
the  note.  An  answer  was  filed,  denying  the 
fraud,  whereupon  the  whole  matter  was  refer- 
red to  a  referee,  whose  decision  should  be  final, 
with  the  same  effect  as  a  final  hearing  before 
the  court  and  final  decree  thereon.  The  referee 
found  that  the  charge  of  fraud  was  not  sus- 
tained, and  that  th«  payee  was  entitled  to  sell 
tbe  collateral  and  recover  on  the  note.  S^4t 
in  an  action  on  the  npte,  that  the  fraud  alleged 
In  the  bill  was  res  judicata,  so  that  defendant 
was  estopped  to  plead  it- In  defense. 

2.  The  bringing  of  the  action  on  the  note  was 
not  an  abandonment  of  tbe  decision  of  the  ref- 
eree. 

Action  by  John  W.  Mills  against  Philip  Al- 
len. '  Heard  on  petition  of  defendant  for  a 
new  trial    Petition  denied. 

Argued  before  STINBSS,  O.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Comstock  &  ciardner,  for  plaintiff.  Ed- 
ward D.  Bassett,  for  defendant 

8TINESS,  O.  J.  This  is  an  action  to  re- 
cover a  balance  due  on  a  promissory  note. 
The  plaintiff  held  stock  as  collateral  for  the 
note,  and  was  about  to  sell  it,  after  the  note 
was  due,  when  the  present  defendant  brought 
a  bin  In  equity  against  this  plaintiff  to  enjoin 
the  sale  of  the  collateral  and  to  cancel  the 
note  because  of  deceit  and  false  representa- 
tions on  the  part  of  the  plaintiff  In  procuring 
the  note.  An  answer  to  the  bill-in  equity  was 
filed,  denying  the  fraud,  and  then  the  whole 
matter  Involved  In  the  bill  and  answer  was 
referred  to  a  referee,  whose  decision  should 
be  final,  with  tbe  same  effect  as  a  final  bear- 
ing before  the  court  and.  final  decree  thereon. 
The  referee  found  that  the  Qharge  of  fraud  In 
regard  to  tbe  representations  of  the  assets  of 
tbe  firm,  for  an  interest  In  which  the  note  was 
given,  was  not  sustained,  and  that  this  plain- 
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mr  was  entitled  to  refoyer  tiie  whole  amoont 
of  the  note,  and  that  he  was  entitled  to  real- 
ize on  the  collateral  given  to  secure  the  note. 
Thereupon  the  plaintiff  brought  this  action 
on  the  note. 

Jury  trial  being  waived,  the  defendant 
sought  to  set  up  the  fraud  claimed  in  the 
bill  In  equity  upon  the  ground  that  the 
bringing  of  an  action  on  the  note  was  an 
abandonment  of  the  reference,  which  left  the 
whole  question  open,  as  though  no  reference 
had  been  made.  The  trial  judge  ruled  that 
the  defendant  could  not  offer  testimony  to 
show  a  partial  failure  of  consideration  of  the 
note,  which  had  been  covered  by  the  ref- 
erence. We  think  the  ruling  was  correct 
There  is  no  dispute  that  the  question  of  fraud 
was  heard  and  p^issed  upon  by  the  referee. 
There  is  also  no  question  that  the  finding  of 
the  referee  Is  conclusive  upon  the  parties,  un- 
less the  plaintiff  has  abandoned  the  award. 
The  decisive  point  is,  therefore,  whether  the 
bringing  of  this  action  on  the  note  is  an 
abandonment  of  the  decision  of  the  referee. 
It  cannot  be  so  regarded,  for  two  reasons: 

The  Btipulation  of  reference  was  that  the 
decision  of  the  referee  should  have  the  same 
effect  as  a  final  decree  in  the  suit  in  equity. 
As  the  bin  sought  an  Injunction  on  account  of 
fraud,  which  was  not  proved,  the  final  decree 
.could  only  have  been  that  the  bill  be  dismlss- 
jed.  This  would  have  left  the  plaintiff  free  to 
sue  npon  his  note,  but  the  Issue  of  fraud 
■would  have  been  adjudicated.  The  court 
.could  not,  upon  the  pleadings  in  the  equity 
.cause,  give  a  judgment  and  order  execution  on 
the  note,  but  It  could  have  determined  the 
question  of  fraud.  This  the  referee  did,  and 
we  must,  therefore,  consider  that  Issue  res  ad- 
judicata. 

Second.  The  referee  could  not,  under  the 
strict  terms  of  reference,  have  made  an  award 
of  the  amount  due,  biecaose  that  would  have 
^ne  beyond  the  effect  of  a  final  decree  by  the 
court.  Neither  could  he  have  made  an  award 
for  another  reason.  This  plaintiff  was  then 
under  injunction  not  to  sell  the  collateral. 
The  Injunction  was  not  removed  until  the  de- 
cision of  the  referee.  The  referee  could  not 
determine  the  amount  due  until  after  the 
sale  of  the  collateral,  and  It  had  not  then 
been  sold.  The  plaintiff  had  no  award  on 
which  he  could  sue.  His  only  remedy  was  a 
suit  on  the  note,  and  this  was  In  accordance 
with  the  award.  Instead  of  an  abandonment 
of  It 

The  authorities  relied  on  by  the  defend- 
ant are  quite  different  from  the  case  at  bar. 
In  Bryar  v.  Campbell,  177  U.  S.  649,  20  Sup. 
Ct  794,  44  L.  Ed.  926,  the  plalntiflT's  Intes- 
tate had  a  decree  In  her  favor  in  the  District 
Court  of  the  United  States.  The  case  was 
appealed  to  the  Circuit  Court  but  the  ap- 
peal was  not  pressed.  Sixteen  years  after, 
Abe  brought  another  suit  in  the  state  court 
on  the  same  title,  and  tbeb  moved  to  dis- 
miss the  pending  appeal  In  the  federal  court. 
By  the  practice  In  Pennsylvania,  where  the 


suit  was  brought,  a  decree  could  not  be  used 
as  res  adjudlcata  pending  an  appeal  to  a 
higher  court  Consequently  the  bringing  of 
a  new  suit  was  an  abandonment  of  the  for- 
mer one,  in  which  nothing  had  been  finally 
adjudicated.  It  was  a  discontinuance  of  the 
former  suit  We  see  no  analogy  between 
that  case  and  the  case  at  bar.  Frederic  v. 
Margwarth,  200  Pa.  156,  49  Atl.  881,  involved 
defenses  to  an  award,  but,  as  we  have  said, 
here  there  was  no  award  on  which  the  plain- 
tiff could  sue. 

The  ruling  of  the  trial  Judge  was  correct 
and  the  petition  for  a  new  trial  is  denied. 


OH  B.,L  u«) 
CLARKE,  City  Treasurer,  v.  ADDEMAN. 
(Supreme  Court  of  Rhode  Island.     May  20, 
1904.) 

TAXATION  —  TBTT8T     FORO — ^AS8BSSmi«T — OMIS- 

BION  OW  CO -TBUSTKK— EFFECT— PLACK 

OF   ASSESSMENT. 

1.  Oen.  JCaws  1896,  c.  46,  {  12,  provides  that 
all  personal  property  held  In  trust  oy  an  execu- 
tor, the  income  of  which  is  to  be  paid  to  any 
other  person,  shall  be  assessed  against  the  ex- 
ecutor where  such  other  person  resides.  Sec- 
tion 9  provides  that  personal  property  shall  be 
taxed  to  the  owner  in  the  town  In  which  the 
owner  shall  have  had  his  actual  place  of  abode 
for  the  larger  portion  of  the  12  months  next 
preceding  the  list  day  of  April  in  each  year. 
Held,  that  the  word  "resides,"  to  section  12, 
means  "resides  for  the  purpose  of  taxation,"  as 
defined  In  section  9,  and  hence  a  trust  estate 
consisting  of  personal  property  is  to  be  taxed  to 
the  same  place  where  the  private  personal  es- 
tate of  a  resident  beneficiary  under  the  trust  is 
taxed. 

2.  Where,  before  the  assessment  of  a  trust 
fund  for  taxation,  a  second  tmstee  had  been 
appointed  as  oo-tmstee  with  the  first  the  faxst 
that'  the  assessment  was  against  the  first  trus- 
tee only  does  not  affect  the  validity  of  the  tax; 
the  beneficiary  .being  a  resident  of  the  state. 

Action  of  the  case  by  Walter  L.  Clarke, 
city  treasurer,  under  Oen.  Laws  1896,  c  48, 
i  28,  against  Joshua  M.  Addeman,'  trtMtee 
under  the  will  of  Stems  Hutchlns,  deceas- 
ed. Heard  on  agreed  statement  of  facts. 
Judgment  for  plaintiff.         .  . 

Argued  before  TILLINGHAST,  DOUG- 
LAS, and  BLODGBTT,  JJ. 

Francis  Colwell  and  Albert  A.  Baker,  for 
plaintiff.  Van  Slyck  &  Mumford,  for  defend- 
ant. 

PER  CURIAM.  The  court  l8  of  the  opin- 
ion that  the  word  "resides"  In- section  12  of 
chapter  4B  of  the  General  Laws  means  "re- 
sides for  purposes  of  taxation,"  as  defined  in 
section  9  of  the  same  chapter;  that  is  to 
say,  trust  estate  consisting  of  personal  prop- 
erty Is  to  he  taxed  in  the  same  town  where 
the  private  personal  estate  of  the  beneficiary 
under  the  trust  Is  taxed.  The  beneficiary 
under  this  trust  had  her  abode  for  the  larger 
portion  of  the  12  months  next  preceding  the 
Ist  day  of  April,  1902,  in  the  dty  of  Provi- 
dence; hence  the  tax  assessed  npon  said 
trust  estate  by  the  assessors  of  taxes  of  the 
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city  of  t>roviaenc«  July  1, 1962,  was  assessed 
by  fte  proper  atitftority. 

The  tax  was  assessed  agalfist  "J6sliiia  M. 
Addeman,  trustee  nnder  -will  of  Btems  Hutcb>^ 
IBS."  Before  the  assessment  of  tlie  tax  the 
Industrial  Trust  Company  had  been  appoint- 
ed co-trustee  ■with  said  Addeman  of  said 
fund.  We  think  the  description  of  the  per- 
son taxed  was  suBtclently  accurate.  Mr. 
Addeman  was  tmstee  of  said  fund  still,  and,, 
as  he  made  no  return  to  the  assessors,  can- 
not object  to  the  amount  of  tiie  tax.  The 
tax  is  in  reality  upon  the  fund,  and  we  do 
not  see  how  any  Injury  has  occurred  by 
omisaion  to  name  all  the' trustees. 

The  plaintier  Is  entitled  to  judgment  for 
the  amotmt  claimed,  with  costs. 


(26  R.  I.  lit) 

GOULD  ▼.  UNITteD  TRACTION  BM- 
FLOYfiS'  MUT.  AID  ASS'N. 

(Supreme  Ooart  Of  Rhode  Island.    April  26, 
1904.) 

ITOTCAI,    BKNCnr    INSUSARdC— DEATH    FDKD— 

BT-IAW8— BBNEFICIABIGS— BXECD^IZ 

— BIOHI  TO  Sim. 

1.  Where  a  member  ef  a  mutual  benefit  as- 
sociation died,  leaving  no  widow,  children,  or 
aezt  of  kin,  his  executrix  is  not  entitled  to  main- 
tain an  action  to  recover  a  dbath  benefit  fund 
provided  for  in  the  by-laws  of  the  association, 
payable  one-halt  to  the  widow  and  one-half  to 
the  children  of  deceased,  or,  If  there  are  no 
diildren,  the  Whole  to  go  to  the  widow,  or,  if  no 
widow,  to  the  next  of  kin  of  deceased. 

Action  by  Alice  Gould,  executrix  of  tfaft 
will  of  James  F.  Davey,  deceased,  agabuit 
the  ntdted  Traction  Bmploy^a'  Mutual  Aid 
Association.  Heard  on  demurrer  to  declftnt» 
tioh.  .  Demurrer  sustained. 

Argued  before  STINESS,  0.  J,  and  DOUO- 
LAlS  and  t>tBOI&,  33. 

John  A.  Tillinghast,  for  plalntifC  Edwards 
A  Angell,  for  defendant 

STINESS,  C.  J.  This  suit  H  brought  by 
the  executrix  it  the  will  of  Jameb  V.  Datey, 
who  was  a  member  of  the  defendairt  BBsoolor 
tlon..  The  liability  alleged  Is  based  upon 
provisions  of  the  defendant's  by-laws,  by 
which  it  Is  to  pay  the  sum  of  $750  upon  the 
death  of  a  member,  one-half  to  the  widow 
or  husband  and  one-baU  to  tbe  cfaUdren  of 
the  deceased;  ,.or.  If  there  are  no  ohildreja^ 
tbe  whole  to  the  widow  or  husband;  or, 
if  Bo  widow  or  husbaad,  to  the  next  of  kin 
of  the  deceased,  according  to  distribution 
of  personal  estate  at  law.  Davey  left  no 
widow  or  children,  and,  so  far  as  has  been 
learned,  no  next  of  kin.  Tbe  second  count 
allegee  a  promise  to  Davey  to  pay  to  tbe 
bene&ciatles.  The  defendant  demurs  to  tbe 
deolaxatioa,  raising  tbe  question  wtiether  suit 
out  be  lurought  by  the  plaintiff,  as  executrix, 
or  only  by  tbe  beneficiaries. 
.  In.  support  9X  the  declaration  the  plaintiff 
relies  on  Munroe  t.   Providence  Firemen's 


Association,  19  It.  I.  868,  34  AQ.  U».    In 

that  case  the'  widow  Of  a  member  In  a  bene- 
ficial society.  Who  was  both  administratrix 
and  also  the  sole  beneficiary,  thought  a  suit 
for  the  fund  as  administratrix.  The  court 
sustained  the  action  on  demutrer  on  the 
ground  of  the  promise  from  the  asBociatlon 
to  the  deceased,  alleged  In  the  declaration, 
on  the  authority  of  certain  cases,  which  we 
win  presently  consider.  From  the  fact  that 
the  plalntifF  was  the  sole  party  in  interest, 
and  the  question  was  merely  tbe  formal  one 
in  what  capacity  She  should  sue,  it  is  quite 
probable  that  the  case  was  not  considered  as 
fully  as  it  should  have  been,  and  the  rule, 
proper  enough  in  that  case,  was  stated  in  too 
general  terms.  This  case  differs  from  the 
Munroe  Case  in  the  fact  that  here  the  plain- 
tiff is  not  a  beneficiary,  and  Is  like  it  in  the 
fact  that  tbe  liability  of  the  defendant  is 
based  upon  by-laws  which  simply  provide  to 
whom  the  ftmd  shall  go,  with  no  formal 
promise  to  the  member.  In  neither  case  did 
A  certificate  Issae  to  the  member.  A  closer 
examination  of  the  cases  on  which  tbe  deci- 
sion in  the  Mnnroe  Case  was  based  shows 
that  they  do  not  support  it.  In  Rindge  r.  New 
England  Mutual  Aid  Society,  144  Mass.  286, 
16  N.  E.  628,  the  administrator  of  a  member 
of  a  beneficiary  association  brought  suit 
on  a  certificate  which  was  payable  to  the 
heirs  at  law  of  tbe  member  if  there  were  no 
beneficiaries  living.  The  beneficiaries  nam- 
ed were  living,  but,  being  only  friends  of 
the  tnember,  their  appointment  was  held  to 
be  contrary  to  the  statute;  and  so,  as  the 
fund  was  payable  to  tbe  heirs  at  law  of 
the  deceased  member,  his  admlQlstrator  was 
held  to  be  the  proper  person  to  bring  suit. 
This  was  necessary,  because  It  Is  held  in 
Massachusetts  that  no  one  but  a  party  to  a 
contract  can  sue  on  it.  Exchange  Bank  of 
^t  Louis  T.  Rice,  107  Mass.  87,  9  Am.  Kep. 
1;  Carr  t.  National  Bank,  107  Mass.  45,  9 
Am.  Kep.  6;  Bailey  T,  N.  E.  Co.,  114  Mass. 
177,  19  Am.  Rep.  329.  In  this  state  the  rule 
is  that  one  for  whose  benefit  a  parol  contract 
is  made  can  sue  upon  It  Urqubart  y.  Bray- 
ton,  12  R.  1.  171;  Wood  V.  Moriarty,  15  R.  I. 
518,  9  Atl.  437;  Munroe  t.  Providence  Fire- 
men's Ass'n,  19  a  I.  363,  34  Atl.  149.  Tbe 
Rindge  Case  .comes  to  this:  There  were  no 
legal  beneficiaries.  The  fund  was  payable 
to  tbe  members'  heirs.  Tbey  could  not  sue, 
as  tbey  were  not  parties  to  the  contract 
Hence  suit  by  the  admlnlstiator  was  proper. 
This  is  far  Sliort  of  an  authority  for  the 
^uBFoe  Case,  uader  the  rule  in  this  state. 
Flynn  v.  Mass.  Benefit  Ass'n,  162  Mass.  288, 
25  N.  B.  716,  followed  the  same  rule — ^tliat, 
where  the  promise  "is  to  the  insured,  his  ex- 
ecutors, administrators,  and  assigns,  an  action 
cannot  be  maintaiaed  in  tbe  name  of  those 
for  whose  benefit  the  contract  is  expressed  to 
be  made."  In  X<yons  t.  Royal  Society.  153 
Mass.  83,  26  N.  B.  236,  and  Bums  t.  Order 
of  United  Workmen,  153  Mass.  173,  26  N.  S. 
443,  all  question  of  tbe  right  of  a  beueddiily 
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to  sue  was  watYed.  Hiean  t.  Amerlcaii  Legion 
of  Honor,  156  Mass.  485,  dl  N.  E.  1,  polnta 
out  tbat  un<Ier  a  61iang«  in  statute  bene- 
fldatles  may  now  tnre  in  their  own  names. 
Martin  v.  iBtna  Ins.  €o.,  78  Me.  25,  held  that 
the  beneficiary  Is  the  only  person  who  can 
aTaQ  himself  of  the  promise.  Tlie  decision 
Is  contrary  to  that  of  the  Mmiioe  Case,  and 
It  conld  only  have  been  cited  for  a  rematfc 
of  .the  court  that,  where  It  ts  held  that  a 
beneficiary  may  sue,  the  general  nle  is  that 
an  action  may  also  be  maintained  In  the 
name  ot  the  penon  to  whom  the  promise  is 
made,  who  would  hold  the  amount  recorered 
In  trust  for  the  benefldary.  Hie  court  there 
held  that  the  promise  was  made  to  the  bene- 
ficiary contingently  upon  her  living,  and  upon 
her  death  both  interest  and  promise  passed 
to  a  child,  so  that  her  administrator  could 
not  sue.  "We  feel  obliged  to  say  that  these 
cases  In  Massacbusetts  and  Maine  do  not  sup- 
jwrt  the  decision  In  the  Munroe  Case. 

Is  the  rule,  then,  that  an  admintstrator 
may  sue  In  the  ordinary  case  of  a  fund  paya- 
ble to  a  beneficiary,  and  without  authority 
from  the  terms  of  the  contract,  sustainable 
on  principle?  We  do  not  see  that  It  Is.  It 
has  already  been  shown  that  It  was  chiefly 
based  npon  necessity,  where  a  mere  bene- 
fldary, not  a  party  to  the  contract,  could 
not  sue;  and  that  such  a  necessity  does  not 
exist  In  this  state,  where  a  party  for  whose 
benefit  a  promise  Is  made  can  sue.  Beyond 
that,  however,  we  see  no  adequate  reason  why 
an  administrator  should  sue.  The  fund  can- 
not go  to  him  as  a  part  of  the  estate  of  the 
deceased  member.  He  cannot  even  hold  It 
as  such,  but  only  In  trust  for  beneficiaries. 
If  it  Is  not  a  part  of  the  estate  to  be  adminis- 
tered by  him.  It  Is  not  covered  by  his  bond, 
and  there  is  no  reason  why  the  fond  should 
be  held  by  kn  independent,  and  possibly  ir- 
responsible, trustee.  If  the  contract  is  not 
to  pay  to  hlm^  the  defendant  should  not  be 
compelled  to  do  so.  It  is  urged  that,  as  the 
next  of  kin  may  not  be  found  for  a  long 
time,  the  action  should  be  allowed  in  order 
to  prevent  the  running  of  the  statute  of  limi- 
tations. Such  a  course  deprives  the  defend- 
ant of  Its  right  to  the  benefit  of  the  stat- 
ute. Suppose  the  next  of  kin  are  never 
found.  The  court  would  then  have  com- 
pelled the  defendant  to  pay  a  fund,  which 
it  was  entitled  to  keep,  with  no  one  to  hold 
it,  except  as  a  sort  of  trust  Suppose,  too, 
tbat  the  administrator  of  the  deceased  mem- 
ber should  die.  Must  new  Administrators  or 
trustees  be  appointed  in  succession  to  hold 
the  fund  m  perpetuam?  The  mere  statement 
of  the  case  shows  the  injustice  and  futliitjt 
of  such  procedure.  We  know  of  no  case  that 
supports  It,  other  than  those  already  con- 
sidered. 

Opposed  to  those  cases  are  many  where  the 

contrary  rule  Is  laid  down.    Catholic  Mutual 

Benefit  Society  v.  Priest,  46  Mich.  429,  8  N. 

W.  481  (where  the  court  holds  that  a  bene- 
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fidary  fond  does  not  go  to  «a  admlnlstm- 
tor  and  is  not  a  part  of  his  estate);  Gragln 
V.  Gragin,  66  Me.  517,  22  Jim.  Sepi  588; 
Bomberger  v.  U.  B.  Association  <Fa.)  6  Atl. 
41;  Iowa  State  Itav.  Ass'a  v.  Moore,  73  Fed. 
t60,  19  O.  O.  A.  662;  Highhuad  v.  Highland, 
109  m.  366;  Hodges*  Appeal,  12  Cbic  L^. 
N.  421;  Fenn  v.  Lewis,  10  Mo.  App.  478, 
affltmed  81  Mo.  259;  Schtrtts  v.  Cltieens'  Ins. 
Co.,  69  Blisn.  308,  61  M.  W.  331;  Thomas  v. 
Oochmn  (Md.)  48  Atl.  782,  46  L.  B.  A.  160. 
In  cases  where  the  promise  ot  a  policy  is  to 
the  insuredi;  to  pay  him,  bis  executors,  admin- 
istrators, or  assigns,  (or  the  benefit  of  an- 
other, it  has  been  held  that  the  administrator, 
and  not  the  benefldary.  Is  tlie  one  to  sue,  be- 
cause the  terms  of  the  contract  create  an 
express  trast.  Stowe  v.  Phlnney,  78  Me.  244, 
8  AtL  814,  67  Am.  Rep.  786;  Bailey  y.  N.  B. 
Co.,  114  Mass.  177,  19  Am.  Rep.  329;  Stokell 
V.  Kimball,  59  M.  H.  14. 

From  this  review  we  think  It  Is  dear  that 
the  executrix  in  this  case  is  net  entitled  to 
bring  suit.  While  the  dedsion  in  the  Mnnroe 
Oase  was  substantially  right,  because  the  ad- 
ministratrix aAd  the  benefldary  were  the 
same  person,  whose  receipt  in  either  capacity 
would  both  exoneeate  the  sodety  and  sxe- 
cnte  the  trust,  thus  malting  tlie  quesdon  a 
mere  matter  of  form,  yet,  as  a  role,  in  cases 
where  the  parties  are  not  the  same,  it  is  not 
to  be  followed. 

It  Is  therefore  not  necessary  to  deelda  oth- 
er qnestlotas  presented  as  to  the  title  to  the 
fund.  The  defendant  holds  it,  snbjeot  to  the 
contract  Implied  by  its  by-laws,  until  some 
other  dalm  to  it  is  set  up,  when  the  question 
of  title  will  be  properly  Mfoie  the  oenrt 

Demutter  to  tiie  declaration  rastatned. 


(»  B.  1. 1«0) 
ANGELL  T.  RBTKOLDS. 
(SnpreiDf  Goort  of  Rhode  Island.    May  12, 
1904.) 
AUBNATron   or  apfbctions— lonoATioii   or 

nAlUkOBS— OTHXB  AtlBRATOBS. 

1.  Defendant  in  an  action  by  a  wife  for  aliena- 
tion ot  the  affections  of  her  husband  mav,  in 
mitieation  of  damages,  show  ttiat  the  hnsband 
had  been  improperly  familiar  vrith  other  women 
during  the  period  of  defendant's  iilidt  relations 
with  him,  tnon^  plaintilf  waa  ignorant  of  this. 

.  Action  by  Delia  C.  Angell  against  Bnmia 
O.  Reynolds.  DefiNMlaat  petitions  for  a  new 
trial.  Granted  od  qneatlons  of  damages 
only. 

Argued  before  STINESS,  G.  J.,  aitd  XII/ 
LINGHAST  and  DOUGLAS,  JJ. 

Irving  Ohamplin,  for  plaintilf.  Franklin 
P.  Owen,  for  defendant 

TILUNOHA8T,  J.  Tliia  is  an  aetloii  of 
trespass  on  the  case  for  alienating  the  af- 
fedlon  of  the  plaintiff's  husband,  whereby 
she  alleges  that  she  wholly  lost  his  sodety, 
aid,  and  support    At  the  trial  of  the  case 
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In  tbe  common  pleae  division  a  verdict  was 
rendered  in  favor  of  the  plaintiff,  and  lier 
damages  were  assessed  at  tlie  sum  of  $1,- 
600.  Xlie  case  is  now  before  us  on  tlie  de- 
fendant's petition  for  a  new  trial  on  the 
grounds  tibat  the  verdict  was  against  the  evi- 
dence, and  that  certain  rulings  of  the  trial 
court  were  erroneous. 

The  rulings  speciaUy  relied  on  by  defend- 
ant's counsel  as  being  erroneous,  and  the 
only,  ones  wliich  we  feel  called  upon  to  con- 
sider, were  those  relating  to  certain  testi- 
mony offered,  and  certain  refusal  of  requests 
to  charge,  bearing  upon  the  question  of  dam- 
ages. The  defendant  offered  to  prove,  in 
substance,  that  plaintiff's  husband  had  been 
Improperly  familiar  with  other  women  than 
herself  during  the  same  period  that  she  wax 
charged  with  having  maintained  illicit  rela- 
tions with  him,  and  hence  that  she  was  not 
responsible,  in  any  event,  for  all  the  dam- 
ages which  the  plaintiff  had  sustained  in  the 
premises.  In  other  words,  the  defendant's 
contention,  in  effect,  was  that  the  plaintiff's 
husband  was  a  man  of  general  bad  character 
as  8  husband,  and  hence  that  the  plaintiff 
could  not  look  to  her  for  all  the  damages 
which  she  had  sustained  thereby.    However 

.ungracious,  or  even  odious,  such  a  defense 
may  seem  to  be  from  a  purely  moral  stand- 
point, it  is  doubtless  one  which  a  defendant 
may  interpose  in  a  case  of  this  sort    The 

^question  here  is,  bow  much  has  the  plaintiff 

r  been  damaged  by  the  wrongful  acts  of  the 
defendant  in  the  premises,  and  not  by  the 
wrongful  acts  of  others  in  the  same  direc- 
tion? And  if  It  should  be  made  to  appear 
that  the  husband's  affection  for  his  wife  had, 
for  any  cause,  commenced  to  wane  before 
his  Intimacy  with  the  defendant  commenced, 
and  that  Uie  defendant,  taking  advantage 
of  that  condition  of  things,  secured  for  her- 
self what  there  was  left  of  his  love  for  his 
wife,  she  can  only  be  legally  called  upon  to 
make  the  plaintiff  whole  for  the  share  there- 
of which  she  thus  took  from  her.  Or,  to 
istate  it  differently,  what  Was  the  loss  which 
the  plaintiff  sustained  by  reason  of  the  part 
which  the  defendant  took  in  the  premises? 
It  is  true,  this  may  seem  like  an  impossible 
question  for  a  Jury  to  answer,  for  how  far 
the  charms  and  blandishments  of  one  wo- 
man, as  compared  with  those  of  another  or 
of  others,  may  go  in  accomplishing  the  to- 
tal destruction  of  a  husband's  affection  for 
his  wife,  cannot  be  determined  by  any  math- 
ematical rules.  But  yet,  like  many  other 
questions  in  practical  life,  it  is  capable  of  a 
reasonable  solution.    The  law  bearing  upon 

.the  question  under  consideration  doubtless 
is  that  "evidence  in  mitigation  of  damages 
will  be  received  if  it  tends  to  show  that 
the  plaintiff  has,  in  fact,  suffered  leas  injury 
than  would  otherwise  be  a  probable  infer- 
ence from  the  acts  proved."  Sutherland  on 
Damages  (3d  £d.)  |  745.  Hence,  In  a  case 
of  tlil9  sort,  it  is  proper  to  show  unhappy 
relations  between  the  plaintiff  and  her  hus- 


band, or  that  she  was  wantins  In  affection 
for  liim  (Hadley  v.  Heywood,  121  Mass^  236; 
Coleman  v.  White,  43  Ind.  429;  Palmer  v. 
Crook,  7  Gray,  418;  Peek  r.  Traylor  £K>.] 
34  S.  W.  705;  Budd  v.  Bounds.  64  Vt  432. 
25  AtL  438;  Bose  v.  MitcheU,  21  B.  L  270, 
43  AtL  67),  or  tliat  there  had  been  improper 
familiarities  between  him  and  other  women 
(Norton  T.  Warner,  9  Coim.  172;  Waldron 
V.  Waldron  [C.  C]  45  Fed.  315).  In  BaUey 
V.  Bailey.  94  lowa,  698,  63  N.  W.  341,  vrbich 
was  an  action  by  a  wife  against  her  fatber- 
In-law  for  alienating  the  affections  of  her 
husband,  it  was  held  to  be  reversible  error 
to  exclude  evidence  showing  what  the  hus- 
band's state  of  mind  towards  his  wife  was, 
and  that  other  causes  than  the  defendant's 
acts  had  to  do  with  the  alienation.  In 
Churchill  v.  Lewis,  17  Abb.  N.  G.  226,  It 
was  held  that  the  true  relations  between 
the  plaintiff  and  her  husband,  and  whether 
happy  or  otherwise,  before  the  acquaintance 
with  defendant;  the  state  of  his  feeling  and 
the  extent  of  his  affections  toward  his  wife; 
and  the  effect  produced  upon  the  plaintiff 
by  the  existence  of  the  relations  between 
her  husband  and  the  defendant,  as  they  ap- 
peared to  her  at  the  time — may  be  considered 
by  the  Jury  in  estimating  the  damages. 
Prettyman  v.  Williamson,  1  Pennewlll,  224, 
39  AtL  731;  Schorn  V.  Berry,  63  Hun,  110, 
17  N.  T.  Supp.  572;  Browning  v.  Jones,  52 
111.  App.  597;  1  Greenl.  Bv.  (13th  Bd.)  {  102; 
OmI.  Torts  (2d  Ed.)  pp.  263,  264;  Abbotf  s 
Trial  Bv.  686;  Ency.  Et.  vol.  1,  pp.  765. 
766,  and  cases  cited;  2  HilUard  on  Torts, 
p.  509,  S  21 — are  amongst  the  numerous  au- 
thorities to  the  same  general  effect.  But 
plaintiff's  counsel  contends  that,  even  con- 
ceding that  her  husband  had  improper  rela- 
tions with  other  women  than  the  defend- 
ant, yet,  as  the  evidence  shows  that  the 
plaintiff  was  not  aware  of  that  fact,  and 
that,  as  he  was  affectionate  towards  her,  and 
made  a  satisfactory  husband,  until  the  de- 
fendant interfered  in  the  premises,  it  was 
not  competent  for  the  defendant  to  prove  his 
secret  vices,  unless  It  could  also  be  shown 
that  they  resulted  to  the  injury  of  the  plain- 
tiff. We  cannot  agree  with  this  contention. 
A  wife  is  entitled  to  the  full  and  undivided 
conjugal  affection  of  her  husband,  and  it  Is 
quite  impossible  that  she  should  enjoy  this 
right  if  he  is  improperly  familar  with  other 
women.  There  must  necessarily  be  at  least 
a  weakening  of  the-  affections,  or  wtiat  is 
technically  known  as  "the  loss  of  consort- 
ium," in  every  such  case — ^tliat  Is,  a  depriva- 
tion of  the  full  society,  affection,  and  assist- 
ance to  which  a  wife  is  entitled;  and  hence, 
whether  she  has  knowledge  of  the  wrong  or 
not.  it  cannot  fail  to  result  to  her  Injury. 
The  marital  rights  of  a  woman  are  unlaw- 
fully Invaded  whenever  any  one  steps  in 
between  her  and  her  husband,  whether  with 
or  without  her  knowledge,  and  secures  any 
pavt  of  the  society,  affection,  or  assistance 
whicii  belongs  to  her.    And  for  aocb  unlaw- 
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f ul  act  the  wife  is  entitled  to  be  remunerated 
in  dnmages.  It  follows,  then,  In  the  case 
at  bar,  that  if  the  defendant  could  allow  ttaat 
others  than  herself  had  also  been  guilty  of 
alienating  the  affection  of  the  plaintiff's  hus- 
band to  any  extent,  although  this  fact  was 
unknown  to  the  plaintiff,  she  had  the  right 
to  do  so  in  mitigation  of  damages.  Wolf  t. 
Prank,  92  Md.  138,  48  Atl.  132,  52  L.  R.  A. 
102. 

An  examination  of  the  eyidence  in  the  case 
shows  that  up  to  the  time  when  the  plain- 
tiff's husband  went  away  with  the  defend- 
ant he  furnished  her  with  a  comfortable  sup- 
port, paying  over  to  her  his  entire  wages, 
and  contributing  generally  to  her  comfort 
and  happiness;  but  that  after  the  defendant 
interfered  in  the  premises,  and  won  his  af- 
fection, he  absolutely  neglected  the  plaintiff, 
giving  her  no  money  for  food  or  clothing,  so 
that  abe  was  obliged  to  procure  the  neces- 
saries of  life  as  beet  she  could.  It  also  ap- 
pears by  the  uncontradicted  testimony  in  the 
case  that  the  plaintiff  and  her  husband  were 
fond  of  each  other,  and  had  no  trouble,  nntll 
he  became  acquainted  with  the  defendant; 
that  the  latter  wrote  him  a  large  number  of 
love  letters,  wherein  it  appears  that  she  had 
Ifreat  affection  for  him — ^that  she  desired  to 
marry  him;  that  she  made  appointments  to 
meet  him  In  Providence  and  elsewhere  for 
improper  purposes; ,  that  she  was  unwilling 
that  this  intimacy  should  cease,  although  he 
desired  It;  and  that  in  all  these  matters  she 
was  the  aggressive  party.  In  view  of  these 
facts,  and  of  the  further  fact  that  the  de- 
fendant did  not  personally  deny  any  of  the 
charges  made  against  her,  and  did  not  even 
testify  In  her  own  behalf  at  the  trial,  it  ap- 
pears beyond  question  that,  even  if  she  was 
not  guilty  of  alienating  the  affections  of  the 
plaintiff's  husband  as  a  whole,  yet  she  was 
the  main  cause  thereof.  And  hence,  while 
a  new  trial  must  be  granted  on  account  of 
the  error  of  the  Wal  court  in  ruling  out  the 
evidence  which  was  offered  In  mitigation 
of  damages,  as  aforesaid,  there  Is  no  occa- 
sion for  a  new  trial  on  the  merits  of  the 
case,  and  we  will  therefore  grant  a  new 
trial,  the  same  to  be  limited  to  the  question 
of  damages  only.    ' 

Case  remanded  for  a  new  trial  In  accord- 
ance with  this  opinion. 


(2S  R.  I.  uo 

DESROSIERS  ▼.  BOURN. 
(Supreme  Court  of  Rhode  Island.     May  10, 

1904.) 

MABTBB  AHO  8KBVAIIT— IHJUBIK8  TO  SKBVAR^- 
BVBDEN  OF  FBOOF— EVIDKNCK. 

1.  In  an  action  for  injaries  to  a  Bervant, 
where  plaintiff  based  his  claim  to  recover  on  the 
ground  that  the  means  provided  to  stop  the 
machinery  were  not  as  efficient  aa  a  lever  ot 
greater  length  would  have  been,  it  was  incum- 
bent on  him  to  prove  that  the  machinery  was 
not  actually  stopped  as  quickly  as  it  could  have 
been  by  a  lever  of  sufficient  length,  and  to  show 


definitely  what  damages  were  suitered  by  plain- 
tiff on  account  of  the  difference  in  efficiency. 

2.  Testimony  of  a  witness  that  within  two  sec> 
onds  after  bearing  a  cry  he  pushed  a  button, 
or  that  after  power  was  cut  off  from  a  ma- 
chine it  would  make  about  half  a  torn,  gives 
only  his  sense  impression  and  judgment  aa  to 
time,  and  is  not  rdiable. 

Case  for  negligence  by  Peter  Desroslers 
against  Augustus  O.  Bourn.  On  plalntift's 
motion  for  reargument  of  defendant's  peti- 
tion for  new  trial.    Denied. 

See  57  Atl.  935. 

Argued  before  STINBSS,  C  J^  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ.  . 

C.  M.  Lee  and  Job  8.  Carpenter,  for  plaln- 
tifl.    Herbert  A.  Rice^  for  defendant. 

PER  CURIAM.  The  pialntUTa  counsel 
ask  for  a  reargument  of  the  defendant's  peti- 
tion for  a  new  trial,  urging  particularly  that 
the  conrt  erred  in  finding  the  plaintiff  negli- 
gent, and  suggesting  that  the  court  over- 
looked certain  evidence  in  regard  to  the  time 
within  which  the  calender  could  be  stopped 
by  a  lever  of  sufiicient  length  to  operate  the 
clutches  by  which  power  waa  tranamltted 
from  the  main  shaft  Upon  the  first  ques- 
tion, nothing  which  is  now  presented  leads 
us  to  doubt  that  our  former  opinion  was  cor- 
rect As  to  the  -  suggestion  that  sufficient 
consideration  was  not  given  to  the  evidence 
referred  to,  it  is  proper  to  say  that  we  did 
not  and  do  not  think  it  entitled  to  the  weight 
assigned  to  ft  by  plalntUTs  counsel.  The 
plaintiff  based  bis  sole  claim  to  recover  upon 
the  allegation  that  the  means  provided  to 
stop  the  machinery  were  not  as  efficient  as  a 
lever  oi, greater  length  on  the  calender  would 
bare  been.  It  was,  therefore,  Incumbent 
upon  him  to  prove  that  the  calender  was  not 
actually  stopped  as  quickly  as  It  could  have 
been  by  the  operation  ot  the  clutch,  and  to 
show  definitely  what  damages  were  suffered 
by  tbe  plaintiff  on  account  of  this  difference 
In  efBcitocy.  Not  one  witness  referred  to) 
had  ever  tried  to  stop  the  calender  by  tbe 
lever  when  tbe  calender  was  loaded.  All  tbe 
evidence  on  this  point  was  estimation  or  In- 
ference from  cursory  observation,  and  no  two 
of  tbe  witnesses  agreed  as  to  intervals  of 
time.  Obviously,  when  a  witnaas  says  that 
within  two  seconds  after  hearing  a  cry  be 
pushed  a  button,  or  that  after  power  is  cat 
off  from  a  machine  it  will  make  about  half  a 
turn,  he  is  giving  only  the  impressions  mada 
upon  his  senses  and  bis  Judgment  aa  to  time. 
In  measuring  and  comparing  movements  In. 
seconds  of  time,  nothing  but  the  records  of 
Instruments  of  precision  acting  without  hu- 
man Interposition  can  be  relied  on.  Wit- 
nesses vary  both  tn  the  impressions  they  re- 
ceive and  In  the  value  they  attach  to  the 
words  in  which  they  express  those  impres- 
slims.  The  evidence  referred  to  in  this  case 
is  no  exception  to  the  rule.  It  is  contradic- 
tory and  inaccurate ;  hence  we  said  that  It 
did  not  ]^ve  the  plaintiffs  case.    The  plain- 
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dfTa  attorney,  by  an  Ingenious  use  of  Ian- 
gruage,  framed  a  declaration  which  was  sa»- 
talned  on  demurrer;  but  In  doing  so  he 
stated  a  caae  which  It  would  ordinarily  be 
Impossible  to  prove.  The  law  Imposes  this 
burden  upon  tbe  plaintiff,  however,  before  he 
can  recover. 
Tbe  petition  for  reargument  U  denied. 


(M  R.  I.  IM) 
In  re  SCHOOL  COMMITTEE  OF  NORTH 
SMITHFIELD. 

(Supreme  Court  of  Rhode  lalasd.    May  16, 
lOM.) 

scHOOLB— AB0U8Bin:irr  o»  schooi.  distsicts— 

STATOTB— COnSTITUnoKAIt  I1A.W. 

1.  Pub.  Laws  1903,  p.  S8,  e.  1101,  abolishing 
school  districts  and  vesting  the  property  there- 
of in  towns,  is  not  repugnant  to  the  provision 
of  the  Constitution  forbiddlns  the  taking  of 
property  without  due  process  01  law :  the  prop- 
erty being  devoted  to  no  new  use ;  the  custody, 
control,  and  nominal  title  thereof  beinc  merely 
transferred  from  the  school  district  to  the  town. 

2.  Pub.  Laws  1908,  p.  S3,  c.  1101,  abolishing 
school  districts  and  vesting  the  property  thweor 
tn  towns,  is  not  repugnant  to  the  provision  of 
the  Constitution  forbidding  the  paning  of  any 
law  impairing  the  obligation  of  a  contract;  the 
undertaking  of  towns  and  sdiool  districts  to 

{irovlde  for  the  education  of  diUdrea  aot  aria- 
ng  out  of  contract,  but  aa  a  duty  required  of 
them  by  law. 

3.  The  validity  of  Pub.  Laws  1908,  p.  S3,  c. 
1101,  a^Iisbing  school  dIMricts  and  vesting  the 
proper^  thereof  in  towns,  Is  not  affected  be- 
cause the  property  is  vested  in  a  town  without 
its  consent. 

4.  The  validity  of  Pub.  Laws  1908,  p.  38,  c. 
'  1101,  abolishing  school  districts  and  vesting  the 

property  thereof  in  towns,  is  not  affiected  be- 
cause no  provision  Is  made  for  a  jury  trial  in 
arriving  at  the  value  of  the  property  transfer- 
red from  the  district  to  the  towns. 

6.  Pub.  Laws  1903,  Pl  83,  e.  1101.  abolishing 
school  districts  and  vesting  the  property  thereof 
in  towns,  is  within  the  power  of  the  Legisla- 
ture to  enact,  under  Const  art.  12,  |  1,  making 
it  the  duty  of  the  General  Assembly  to  promote 
public  schools,  and  to  adopt  all  means  which 
they  may  deem  necessary  and  proper  to  secure 
to  the  people  the  advantages  and  opportunities 
of  education. 

e.  Pub.  Laws  1903,  p.  S3,  e:  1101,  abolishing 
school  districts  and  vesting  the  proper^  there< 
of  in  towns,  is  not  repusnant  to  Const,  art  1, 
{  2,  which  declares  that  the  burdens  of  the  state 
ought  to  be  fairly  distributed  among  its  cit- 
iaens.  > 

Application  of  school  committee  of  North 
Smitbfleld,  under  Pub.  Laws  1003,  p.  33,  c. 
1101,  for  appointment  of  a  commission  to 
appraise  property  of  school  district.  Heard 
on"  objections  to  proceedings  on  constitutional 
questions.    Objections  overruled. 

Argued  before  STINS8S,  C.  J.,  and  TIL- 
LINGHAST,  DOUGLAS,  BLODGETT,  and 
JOHNSON,  33. 

Casey  &  Maroney,  for  petitioners.  Marqnla 
D.  L.  Mowry,  In  pro.  per. 

STINESS,  a  J.  This  Is  an  application,  un- 
der Pub.  Laws  1903,  p.  38,  c.  1101,  for  the 
aKwlntment  of  a  commission  to  appraise  tbe 


property  of  sdiool  districts  la  tbe  town  of 
North  Smlthfleld,  which,  under  said  act  abol- 
ishing scbool  districts,  bad  vested  in  tlie 
town.  A  taxpayer  and  trustee  of  one  of  tbe 
scbool  districts  objects  to  the  proceeding, 
claiming  that  tbe  act  ia  omconstltatlonal, 
upon  tbe  grounds  (1)  tliat  tbe  act  deprives 
a  citizen  of  bis  property  without  tbe  judg- 
ment of  his  peers  or  due  process  of  law;  (2) 
tbat  it  impairs  tbe  obligation  of  contracts; 
(8)  tbat  it  vests  tbe  property  of  scbool  dis- 
tricts in  tbe  town  without  tbe  consent  of  tbe 
town;  (4)  that  It  ]na]keB  no  provision  for  a 
Jury  to  pass  upon  or  appraise  the  value  of  tbe 
property  owned  by  citizens  of  the  school  dis- 
tricts and  transferred  to  the  town. 

It  is  a  sufficient  answer  to  tbe  first  objec- 
tion tbat  tbe  prohlbltloa  of  tbe  Constitution 
applies  only  to  tbe  taking  of  private  property 
for  public  use,  and  tbe  act  In  question  takes 
no  property  of  tbe  objector  or  of  any  other 
individual.  Scbool  districts  and  towns  are 
corporations  for  public  purposes.  Taxpay- 
ers have  no  private  title  or  Interest  in  tbe 
property  beld  by  such  corporations.  That 
public  property  may  be  taken  for  public  use 
Is  too  obvious  for  argument.  In  fact,  how- 
ever, tbe  law  in  question  takea  no  property 
at  all.  In  tbe  sense  In  wblcb  the  term  Is  used 
in  the  condemnation  of  property  to  public 
use.  It  Is  already  scbool  property.  It  is  to 
be  devoted  to  po  new  use.  Tbe  custody,  con- 
trol, and  nominal  title  of  the  property  ia 
transferred  from  tibe  school  district  to  the 
tow*  for  tbe  sanje  public  uscw  Tbe  law  there- 
fore affects  no  private  right  of  property. 

Tbe  other  objectiona — ^tbat  tbe  law  Im- 
pairs tbe  obligation  of  a  contract,  tbat  it 
vests  tbe  property  In  tbe  town  without  its 
consent,  and  tbat  it  does  not  provide  for  a 
Jury  trial — ^may  be  considered  togetber. 

Tbe  duties  of  a  school  district  are  obliga- 
tions imposed,  not  a  contract  Districts  and 
towns  undertake  to  provide  for  tbe  education 
of  children,  not  by  force  of  any  agreement, 
but  as  a  duty  required  of  them  by  law,  like 
tbe  duty  to  keeg  highways  In  repair.  The 
extent,  control,  and  change  of  this  4uty  is 
under  tbe  direction  of  the  Legislature.  The 
consent  of  tbe  municipal  corporation  Is  not 
required.  Aa  said  by  Mr.  Justice  Clifford  In 
Mt  Pleasant  v.  Beckwltb,  100  U.  S.  614,  25 
L.  Ed.  609:  "Power  e:(lsta  here  In  tbe  Legis- 
lature not  only  to  fix  tbe  boundaries  of  such 
a  municipality  wboi  Incorporated,  but  to  en- 
large or  diminish  tbe  same  subsequently, 
without  tbe  consent  of  the  residents,  by  an- 
nexation or  set-off,  unless  restrained  by  tbe 
Constitution,  even  against  tbe  remonstrance 
of  every  property  holder  and  voter  within  the 
llmita  of  the  original  municipality.  PnH>- 
erty  set  off  or  annexed  may  be  benefited  or 
burdened  by  the  cbange,  and  tlie  liability  of 
tbe  residents  to  taxation  may  be  Increased  or 
diminished;  but  tbe  question,  in  every  case. 
Is  entirely  within  the  control  of  tbe  Legisla- 
ture, and,  if  no  provision  Is  made,  everyone 
must  submit  to  tbe  will  of  tbe  state,  aa  ex- 
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pr«ne4  tlmoglk  tli«  leglaiatiTe  depRrtnept" 
In  Baroea  t.  C<>lnmbl&.  91 TJ-  S.  540,  23  L.  B4 
440,  tbe  court  said,  tbroogb  Mr.  Justice  Hunt: 
"A  distinction  Iq  to  be  noted  between  tbe  lla^ 
bllity  o(  a  municipal  corporation,  made  sucb 
by  acceptance  of  a  village  or  city  cbarter,  and 
tbe  involuntary  Quasi  corporations  known  as 
counties,  towns,  ecbool  dlstxlcta,  and  espe^ 
dally  tbe  townablps  of  New  England.  •  •  • 
Tbe  latter  are  (kuxlUaries  of  tbe  atate,  mare- 
ly,  and.  wben  corporations,  are  of  tbe  very 
loweat  srade,  and  Invested  wltb  tbe  smalleat 
amoont  of  power."  Altbongb  tbis  last  dec!- 
■ion  was  only  by  a  majority  of  tbe  Sapreme 
Court  of  tbe  United  States.  It  bas  since  been 
decided  in  nnanimons  decisions  wltbont  dlftr 
antrovaL  Brown  v.  Columbia,  127  U.  S.  679, 
8  Sap.  Ct  1314.  32  L.  Ed.  262;  MetropoUtan 
B.  Co.  T.  Columbia.  132  D.  S.  1,  10  Sup.  Ct 
19,  83  U  Ed.  231;  Cleveland  v.  King,  132  U. 
S.  295,  10  Sup.  Ct.  90,  33  L.  Ed.  334v  And  In 
Columbia  v.  Woodbury.  130  U.  S.  450,  IQ 
Sup.  at.  89Q.  84  L.  Ed.  472,  it  was  said 
tbat  tbe  Barnes  Case  bad  never  been  sulv 
■equently  questioned  by  any  decision  of  tbe 
court,  and  It  was  unanimously  affirmed.  In 
BawsoD  v.  Spencer,  118  Mass.  40,  tbe  conr 
Btitntionality  of  a  statute  almost  identical 
witb  tbe  one  before  us,  in  its  main  provl- 
tfoo,  was  fully  oonaldared.  In  tbat  case  tbe 
town  gave  Implied  assent  by  appointing  ap> 
pnUsers,  but  assent  was  net  necessary,  aa  tbe 
statute  was  peremptory  and  made  no  provi- 
sion lor  assent  Tbe  court  beld  tbat  tbe 
statute  was  not  unconstitutional  upon  tbe 
grounds  tbat  district  property  was  taken 
wltbout  compensation,  tbat  tbe  ta^eq  to  be 
Impmed  were  not  proportional,  or  tbat  tbe 
act  impaired  tbe  qbligation  of  oontracta.  Tbe 
decision  was  based  upon  tbe  princi^  tbat 
tbe  law  was  a  legitimate  exercise  of  tbe 
power  by  wbicb  tbe  Legislature  may  require 
the  performance  of  public  duties  by  different 
municipal  or  poUtical  agencies  at  ita  discre- 
tion. Tlie  court  said:  "Scbool  districts  were 
indeed  quaal  corporations,  witb  tbe  power  to 
bold  property,  to  raise  money  by  taxation  for 
the  support  of  scbools,  and  witb  certain  de- 
fined duties.  But  tbey  were  public  and  po- 
litical as  dlstingulsbed  from  private  oorpora- 
Uona,  and  tbelr  rights  and  powers  were  beld 
at  the  win  of  the  I«glslaturek  to  be  modiiled 
or  abolished  as  public  welfare  ndght  requiro- 
Tbe  property  held  by  them  for  public  use 
was  subject  to  such  disposition  in  the  promo- 
thm  of  tlie  objects  for  which  it  was  beld  as 
the  supreme  legislative  pow^r  might  see  lit 
to  make." 

If  anything  were  needed  in  support  of  tbe 
statute,  beyond  tbe  force  of  sucb  plain  state- 
ments, it  is  to  be  found  In  section  1,  art.  12, 
of  tbe  Constitution  of  this  state,  which  makes 
it  "tbe  duty  of  the  General  Assembly  to  pro- 
mote public  schools,  and  to  adopt  all  means 
wliieb  tliey  may  .deem  necessary  and  proper 
to  secure  to  the  people  the  advantages  and 
opportunities  of  education."  Tbe  statute  in 
question  is  clearly  within  tbe  broad  power 


tbns  conferred  upon  the  I<eglalatnr«.  It  takes 
no  private  property.  It  impalra  the  obliga- 
tion of  no  contract  It  devotes  no  public 
property  to  a  different  use.  It  simply  chan- 
ges the  administration  of  the  duty  Of  educa- 
tion in  towns. 

As  stated  in  Petition  ot  Town  of  OMnston, 
18  B.  I.  417,  28  Atl.  008,  the  provisions  for 
taxation  and  remission  are  not  for  the  pur- 
poses of  compensation,  in  the  strict  sense  of 
tlM  term,  as  when  private  property  is  taken, 
but  rather  an  attempted  equalization  between 
tbe  dKfei'ent  classes  of  taxpayers.  To  the 
same  effect  is  the  statement  in  Bawson  v. 
Spencer,  supra,  tbat  the  right  here  exerdsed 
is  quite  distinet  from  the  taking  of  private 
property,  and  requires  no  compensation.  In 
tbe  Cranston  Case,  we  held  tbat  tbe  act  was 
not  in  violation  of  article  1.  f  2,  of  tbe  Consti- 
tution of  this  state,  wbicb  declares  that  tbe 
burdens  of  the  state  ought  to  be  fairly  dis- 
tributed among  its  citisens. 

We  are  of  opinion  that  the  act  is  not  un- 
constitutional, and  the  case  is  remitted  to 
the  common  pleas  dlvlslou  for  further  pro- 
ceedings. 

(K  B.  t  U8) 

BIOB  V.  UNION  B.  00. 

(Bnpvame  Court  et  Bhode  Island.    April  37. 

1904.) 

AVTMAI*  -^  STATKXEirc  —  AIXOWARCC  —  XHOOB- 
POSATIOH  OV  (VIOKNCK. 

1.  Where  the  statement  of  evidence  and  ml- 
ings  nreseBted  bv  petitioner  for  new  trial  was 
not  allowed  by  the  Justice  who  tried  the  <mvmt, 
nor  aubstsntiated  by  affidavit,  as  required  by 
Oen.  Laws  189Q,  c.  251,  IS  6,  7,  nor  assented  to 
by  (he  otiposite  party  aa  being  a  full  and  com- 

{ilete  statement  of  the  evidence  aJFeotinc  tbe  ral- 
ngs  in  question,  the  case  Is  not  properly  before 
the  Sppreme  Court. 

2.  While  It  ia  net  neoeasarr  in  all  cases  to 
bring  up  a  statement  of  all  the  evidence  taken 
in  tne  case,  it  is  necessary  to  bring  up  a  state- 
ment of  all  the  evidence  which  bears  upon  the 
qnestionk  on  which  tlie  petition  Cor  a  new  trial 
depends. 

Owe  for  negligence  br  Patrick  Bice  against 
the  Union  Bailroad  aonxpaay.  On  petition 
of  plaintilf  for  new  trial.    Denied. 

Argued  before  STINBas,  C.  J.,  and  TII<- 
lONGHAST  and  DOUGLAS.  JJ. 

Thomas  F.  Farrell,  for  plaintiff.  Henry 
W.  Hayes,  Frank  T.  Easton,  and  LeSerts  S. 
Hoffman,  for  defendant 

FEB  CUBIAM.  This  case  is  not  properly 
before  us,  tbe  statement  of  evldenoe  and  ml- 
ings  presented  by  the  plaintiff  not  having 
been  allowed, by  the  Justice  wlio  tried  the 
cause,  as  required  by  Gen.  Laws  1886^  c. 
251,  i  6,  nor  substantiated  by  affidavit  as 
required  by  section  7  of  said  chapter.  Nor 
is  said  statement  assented  to  by  defendant 
aa  being  a  full  and  complete  statement  of 
the  evidence  affecting  the  rulings  in  que*- 
tion.  While  it  Is  not  neeeesary  in  ail  cases 
to  bring  up  a  statement  of  all  tbe  evidence 
taken  in  tbe  case,  it  Is  necessary  to  Iiriag  up 
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a'  statement  of  all  the  evidence  -which  bean 
upon  the  questions  on  which  the  petition  for 
a  new  trial  depends,  as  was  done  in  Hackett 
v.  Shaw,  24  R.  I.  29,  51  Atl.  1040.  Vide  cer^ 
tlflcate  at  the  end  of  the  testimony  In  that 
case. 


(it  B.  I.  ut) 

HOLMAN  T.  STEADMAN. 

(Supreme  Court  of  Rhode  Island.     May  11, 
1904.) 

EJECTMINT— JUEISDICnON  —  niSTBICT  C0UB1>— 
'     COMMON  PLEAS  DIVISION— STATUTES 
— COWBTBUOnON. 

1.  Gen.  Laws,  c.  228.  §  23,  provides  that  "ev- 
ery district  court  shall  have  exclusive  original 
jurisdiction,  except  as  provided  in  section  24 
of  this  chapter  and  elsewhere  in  the  statutes  of 
this  state,  of  all  civil  actions  legally  brought 
before  it  wherein  the  debt  or  damages  laid  in 
the  writ  do  not  exc^d  $300,  and  also  all  actions 
properly  brought  within  its  district  for  posses- 
sion of  tenements  or  estates  let  or  held  at  will 
or  by  sufferance."  Chapter  223,  {  4,  provides 
that  the  common  pleas  division  shall  have  orig- 
inal jurisdiction  of  all  civil  actions  at  law  which 
i^late  to  real  estate,  except  actions  brought  for 
possession  of  tenements  or  estates  let,  or  held 
at  will  or  by  snfferance,  and  also  all  other  ac- 
tions at  law  in  which  the  debt  or  damages  laid 
In  the  writ  shall  exceed  $300.  Held,  that  the 
effect  of  these  statutes  is  to  give  jurisdiction 
of  an  action  of  trespass  and  ejectment  against 
one  in  adverse  possession  to  the  district  court 
concurrently  with  the  common  pleas  division, 
when  the  damages  are  laid  at  $300  or  less,  so 
that  the  action  may  be  brought  in  eiOier  court, 
at  the  option  of  the  plaintiff. 

Exceptions  from  District  Court,  Provldenee 
County. 

',  Action  by  Chariotte  Holman  against 
Cbarlea  H.  Steadman.  Heard  on  exceptions 
to  rnliog  of  district  coTirt.  Exceptions  sus- 
tained. 

Argued  before  STINESS,  0.  J.,  and  TtL- 
tiNGHAST  and  DOUGLAS,  JJ. 

Edward  M.  SulllTan,  for  plaintiff.  Thomas 
F.  Farrell,  for  defendant. 

'  FDR  CURIAM.  The  case  comes  up  on  ex- 
cepttons  from  the  district  court  of  the  SHghth 
Judicial  District.  The  question  raised  by 
the  bill  of  exceptions  is  whether  a  district 
court,  under  our  existing  statutes,  has  Juris- 
diction of  an  action  of  trespass  and  eject- 
ment, where  no  relation  of  landlord  and  ten- 
ant is  alleged  to  have  existed  between  the 
parties.  The  statutes  assigning  to  the  several 
courts  Jurisdiction  of  actions  to  recover  pos- 
session of  real  estate  have  been  changed 
from  time  to  time,  but  since  the  establish- 
ments of  district  courts  with  plerks  and  rec- 
ords there  has  been  no  reason  for  denying 
them  Jurisdiction  of  cases  involving  the  title 
to  real  estate  as  well  as  other  classes  of  ac- 
tion. Pub.  Laws  1886,  c.  697,  i  23.  The 
present  statute  (Gen.  Laws,  c.  228,  |  23)  was 
first  enacted  May  19,  1893,  as  chapter  8,  f 
28,  of  the  Judiciary  act,  and  reads  as  follows: 
"Every  district  court  shall  have  exclusive 
original  Jurisdiction,  except  as  provided  in 


section  twenty-four  of  this  diapter  and  else- 
where In  the  statutes  of  this  state,  of  an 
civil  actions  legally  brought  before  it  where- 
in the  debt'  or  damages  laid'  in  the  writ  d6 
not  exceed  three  hundred  dollars,  and  also 
over  all  actions  properly  brought  within  Its 
district  tor  possession  of  tenements  or  es- 
tates let,  or  held  at  will  or  by  sufferance." 
In  O' Conner  v.  O'Brien,  18  R.  I.  629,  28  Atl. 
765,  approved  in  Cosgrove  v.  Merz,  19  R.  I. 
278,  33  Atl.  870,  it  was  held  that  this  lan- 
guage plainly  comprehended  actions  for  the 
possession  of  tenements  held  at  will  or  by 
sufferance,  though  not  let  We  think  it  is 
equally  clear  that  Jurisdiction  of  all  action^ 
at  law  In  wht<:h  the  debt  or  damages  are  not 
laid  at  more  than  $300  is  given  to  the  district 
courts,  unless  exception  with  respect  to  a 
particular  action  is  contained  in  sonae  other 
statute.  The  defendant  seeks  to  find  this  ex- 
ception In  Gen.  Laws,  c.  223,  f  4,  which  de^ 
fines  the  Jurisdiction  of  the  common  pleas 
division  of  the  Supreme  Court  as  follows: 
"Said  common  pleas  division  shall  haye  orig- 
inal Jurisdiction  of  all  civil  actions  at  law 
which  relate  to  real  estate  or  to  some  right 
easement  or  Interest  therein,  except  actions 
brought  for  possession  of  tenements  or  es- 
tates let,  or  held  at  will  or  by  sufferance, 
and  also  of  all  other  actions  at  law  in  which 
the  debt  or  damages  laid  in  the  writ  shaB 
exceed  the  sum  of  three  hundred  dollars,"  etd 
The  effect  of  these  statutes  taken  together 
is  to  give  exclusive  original  Jurisdiction  to 
district '  courts  of  actions  brought  to  recover 
possession  of  tenements  or  estates  let,  or  held 
at  will  or  by  sufferance  (Martin  v.  Bates,  19 
R.  I.  482,  86  Atl.  1133);  concurrent  original 
Jurisdiction  to  both  courts  of  other  actions 
'concerning  real  estate  in  which  the  damages 
are  laid  at  $300  or  less;  and  exclusive  Juris- 
diction to  the  common  pleas  division  of  all 
actions  in  which  the  debt  or  damage  Is  laid 
at  more  than  $300,  except  those  brought  to 
recover  possession  of  tenements  or  estates 
let,  or  held  at  y'^U  or  by  sufferance.  An  ac- 
tion of  trespass  and  ejectment,  theretoK, 
against  one  in  adverse  possession,  may  he 
brought  In  either  court,  at  the  option  of  the 
plaintiff.  ' 

The  exceptions  are  sustained,  and  the  cause 
will  be  remitted  to  the  Eighth  District  Court 
for  a  new  trlaL 


(M  R.  I.  la) 


DAVIS  V.  SMITH. 


(Supreme  Court  of  Rhode  Island.    April  8i 

1904.) 

LANOLOBD  ANO  TXNANT  —  DErKOTIVE  PBXM- 
ISES— INJUBT  TO  TENANT— MABIilTT  Of 
LANDLOBD— BBEACH  OF  COVENANT  TO  BEPAIB 
— CONCEALED  DEFECTS — KNOWLEDGE — ^PLEAD- 
ING— JOINDEB  or  ACTIONS. 

1.  An  allegation  that  defendant  let  obtain 
premises  to  plaintiff  and  his  family"  did  not 
describe  the  parties  to  the  contract  with  suffi- 
cient certainty ;  the  names  of  the  parties 
should  have  been  set  out. 
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'  2.  An  allesation  Oukt  "defendant,  to  «It,.  de- 
fendant's agent,"  knew  or  ongfat  to  bave  known, 
etc.,  is  not  a  sufficient  allegation  for  an^  pur- 
pose. Either  the  relationship  of  the  pincipal 
to  the  agent  should  bave  been  set  out,  if  it  was 
sadi  that  knowledge  by  the  former  would  be 
imputed  to  the  latter,  or  knowledge  should  be 
alleged  in  the  principal,  and'  no  mention  made 
of  toe  agent. 

'  8.  A  landlord,  who  baa  agreed  with  his  tenant 
to  make  repairs,  is  not  liable  in  tort  to  a  mem- 
ber of  the  tenant's  familj  who  receives  person- 
al injuries  from  the  landlord's  neglect  to  re- 
Itair. 

4.  A  landlord  who  knowingly  lets  premises  In- 
fected with  contagious  diseases,  and  fails  to  in- 
form the  tenant  thereof,  is  liable  for  injuries 
resulting  therefrom  to  the  tenant,  his  guests,  or 
bia  family;  but  he  is  not  so  liable  where  he 
does  not  know  of  the  infection. 

5.  In  an  action  by  a  tenant  aminst  the  land- 
lord for  the  death  of  a  child  from  diiihtiieria 
owing  to  infection  of  the  demised  premises,  an 
allegation  that  at  some  time,  not  alleged  to  be 
recent,  a  death  from  diphtheria  occurred  in  the 
house,  is  not  an  allegation  that  the  house  was 
infected  when  hired  by  plaintiff. 

&  In  an  action  by  a  tenant  against  the  land- 
lord for  the  deaU)  of  a  child  from  diphtheria  ow- 
ing to  infection  of  the  demised  premises,  actual 
knowledge  by  the  landlord  of  the  infection^  and 
not  the  evidence  from  which  it  could  be  infer- 
red, should  be  alleged. 

7.  The  existence  of  foul,  noxious,  and  un- 
wholesome odors  in  demised  premises  and  the 
stopping  up  of  a  water-closet  are  facts  inca- 
pable of  concealment,  to  the  consejiuenoes  of 
which  a  tenant  has  no  right  t(^  continue  to  ex> 
poae  his  family. 

8.  In  an  action  by  a  tenant  against  the  land- 
lord for  the  death  of  a  child  from  diphtheria 
Owing  to  infection  of  the  demised  premises,  a 
decjaiiation  which  failed  to  allege  that  the  child 
contracted  diphtheria  in  the  house,  or  that  the 
faiult  of  defendant  directly  caused  its  death, 
was  defective. 

8.  A  count  in  assumpsit  cannot  be  joined  with 
a  count  in  case. 

10.  A  count  alleging  that  defendant  leased  a 
tenement  to  plaintiff,  agreeing  to  keep  the  same 
in  repair,  but  neglected  her  duty  so  to  do  by 
allowing  a  water^loset,  of  the  condition  of 
which  she  knew  or  should  have  known,  to  be- 
cot&e  stopi>ed  up,  whereby  plaintiff's  child  be- 
came sicki  was  m  form  one  in  tort,  and  not  in 
aaaompsit. 

Case  for  negligence  under  Gen.  Laws,  c. 
233,  I  14,  by  Frank  E.  Davis  against  Eliza 
B.  Smith.  On  demurrer  to  the  declaration. 
Sustained. 

Argued  before  STINESS,  C.  J,,  and  TIL- 
LING HAST  .and  DOUGLAS,  JJ. 

Wm.  M.  P.  Bowen,  for  plaintiff.  Robert 
W.  Bnrbank.  for  defendant. 

DOUGLAS,  J.  This  action  Is  brought  on- 
Her  the  provisions  of  Gen.  Laws  1886,  c.  233, 
S  14,  which  provides  that:  "Whenever  the 
death  of  a  person  shall  be  caused  by  the 
wrongfnl  act,  neglect,  or  default  of  another, 
and  the  act,  neglect,  or  default  is  such  as 
would.  If  death  had  not  «nBued,  have  entitled 
the  party  injured  to  maintain  an  action  and 
recover  damages  In  respect  th^reo^  then, 
and  in  every  such  case,  the  person  who,  or 
the  corporation  which,  would  have  been  lia- 
ble, if  death  bad  not  ensued,  shall  be  llabie 
to  an  action  for  damages,"  etc.  The  plalntitl 
Is '  the  father  a^d  the  sole  beneficiary,  of. 


George  L,  Davis,  wliooe  deaOi,  while  an  fa^. 
fant;  he  alleges  was  caused  by  the  failure  of 
the  defendant  to  repair  the  drains  in  a  dwell-, 
lug  bouse  where  the  deceased  resided.  The. 
case  is  certified  to  this  division  on  substan- 
tial demurrer  to  the  declaration. 

The  declaration  ia  in  two  oonntB.  The. 
first  aliegea  that  the  defendant,  being  the 
owner,  of  a  certain  dwelling  house,  leased 
the  lower  tenement  'therein  to  "the  plain- 
tifl  and  his  family  for  the  habitation  of  said 
lower  tenement  and  the  appurtenances  there- 
of by  said  plaintiff  and  said  plaintUTs  family 
as  tenants  from  month  to  month";  that  the 
defendant  agreed  to  keep  the  premises  in 
repair,  and  thereupon  it  became  her  duty  to 
do  so;  that  she  neglected  this  duty  by  suf- 
fering a  water-closet  and  its  appurtenances 
to  be  out  of  repair,  foul,  and  stopped  up,  emit- 
ting gases  and  odors  prejudicial  to  life  and 
health  of  the  plaintiff  and  ills  family;  that 
the  "said  defendant,  to  wit,  the  agent  of  said 
defendant,"  knew,  or  by  the  exercise  of  due 
care  ought  to  have  known,  of  the  condition 
of  the  closet;  etc.;  that  the  said  child,  while 
occupying  the  premises,  was  injured  by  the. 
odor  and  gases  emitted  by  the  water^loset. 
and  became  sick,  and  thereby  contracted, 
diphtheria,  of  which  he  died.  The  second 
count  avers  a  similar  letting  to  "plaintiff  and. 
tUs  family";  that  the  water«loset  and  drains 
were  old,  unsafe,  out  of  repair,  and  the  dan- 
gerous condition  of  them  was  Icnown  to  the 
defendant,  to  wit,  defendant's  agent;  that' 
"the  said  defendant,  to  wit,  said  agent,", 
knew  that  a  child  had  previously  died  In  said: 
tenement  by  reason  of  said  dangerous  condl-. 
tion;  that  the  plaintiff  and  his  deceased  child 
entered  upon  the  premises  not  knowing  Its 
dangerous  condition,  and  the  plaintiff  and  hla 
child  could  not  by  due  care  ascertain  such 
condition;  that  this  condition  was  not  pat- 
ent or  ascertainable  by  examination  and  in- 
Qulry;  that  the  defendant  owed  to  the  plain- 
tiff and  his  child  the  duty  of  informing  them 
of  this  condition;  that  the  defendant  dlsr<e- 
gardlng  this  duty,  falsely  represented  to  the 
plaintiff  and  to  his  minor  child  that  said 
premises  were  in  good  condition,  whereby  the 
plaintiff  and  his  child  were  induced  to  enter 
and  occupy  said  premises;  that  by  exposure 
to  the  odors  and  gases  emitted  from  the  de- 
fective water-closet  and  drains  the  cbUd  be- 
came sick,  and  in  a  condition  to  contract  dis- 
ease, and  did  contract  diphtheria  and  died.. 
There  are  several  obylous  defects  of  form  in 
both  these  counts  which  would  require 
amendment  before  a  defendant  could  intelll-, 
gently  plead  to  them.  The  letting  set  forth 
In  both  counts  ia  to  "the  plaintiff  and  his 
family,"  and  the  representations  set  out  In 
the|  second  count  are  to  the  plaintiff  and  his 
minor  cliUd,  an  infant  "of  tender  years." 
The  absurdity  of  such  allegations  is  an  em-, 
barrassment  when  we  take  them  up  for  seri- 
ous consideration.  Does  the  pleader  e^qpectto, 
prove,  as  be  has  alleged,  that  th,e  .plaintiff; 
and  bis  familyr-presui^ably  his  wife,  and, 
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children— took  «  Joint  rwbal  lease  of  Vxfa 
tenement,  and  that  the  landlord  negotiated 
with  and  made  representations  and  promises 
to  a  child  of  tender  years,  who  had  no  legsl 
capacity  to  «nter  Into  a  contract  or  to  under- 
stand the  conditions  which  wert  tmder  dis- 
cussion? But,  aeide  from  the  remarkable 
cbciraeter  of  (h«  allegation,  the  word  "family" 
Is  too  Indefinite  to  describe  a  party  to  a  con- 
tract The  only  proper' way  to  set  ont  th* 
parties  to  a  contract  is  by  their  names,  and 
the  child  is  not  named  as  a  tenant.  For  all 
that  appears  in  the  first  count,  he  may  not 
have  been  bom  when  the  lease  was  made. 
The  repeated  allegation  that  "the  defendant, 
to  wit,  the  defendant's  agent,"  knew,  or 
ought  to  have  known,  Is  not  a  sufficient  alle- 
gation for  any  purpose.  If  the  relation  be- 
tween principal  and  agent  was  such  that  ac^ 
tual  knowledge  by  the  agent  would  be  imput- 
ed by  lavf  to  the  principal,  such  relation 
should  be  set  out,  or  knowledge  should  be  al- 
leged in  the  principal,  and  no  mention  made 
of  the  agent.  Some  of  these  defects  of  plead- 
ing may  be  cured  by  amendment,  and  the 
points  raised  by  the  demurrers  and  argued 
by  counsel,  which  go  to  the  substance  of  the 
case,  may  be  considered. 

The  demurrer  to  the  first  count  raises  the 
question  whetlier  a  landlord  who  has  agreed 
with  his  tenant  to  make  repairs  Is  liable  In 
tort  to  a  member  of  the  tenant's  family  who 
receives  personal  Injuries  from  the  landlord's 
neglect  to  repair.  The  plaintifT's  counsel 
seems  to  think  that  by  assuming  the  lease 
'to  have  been  made  to  the  injured  party  some 
advantage  Is  secured,  whereas  the  contrary  is 
true.  Tay.  L.  &  T.  ||  17S,  HSa;  Peres  T. 
Rabaud,  76  Tex.  191,  193,  18  S.  W.  177,  T 
L.  tt.  A.  620.  The  liabilities  Of  a  landlord  to 
a  stranger  do  not  arise  from  contract,  and 
are  greater  than  those  which  he  assumes  to 
a  tenant  and  members  of  the  tenant's  family. 

The  cotuts  very  generally  hold  that  the  ten. 
ant  and  his  wife,  children,  servants,  and 
guests  cannot  sue  In  tort  for  breach  of  the 
landlord's  covenant  to  repair.  Strangers  in 
certain  cases  may  do  so,  but  the  tenant's 
remedy  Is  only  on  the  contract  In  Tuttle 
V.  onbert  Mfg.  Co.,  145  Mass.  169,  174,  18 
N.  B.  460,  the  court  say:  "The  action  of  tort 
has  for  Its  foundation  the  negligence  of  the 
defendant  and  this  means  more  than  a  meref 
breach  of  a  promise.  •  •  •  As  a  general 
rtde,  tliere  must  be  some  active  negligence  or 
misfeasance  to  support  tort  There  must  be 
some  tNreach  of  duty  distinct  from  breach  of 
contract"  And  again:  "We  do  not  see  how 
the  cases  would  differ  In  principle  if  an  ac- 
tion were  brought  against  a  third  person  who 
had  contracted  to  repair  the  stable  -floor  and 
had  unreasonably  delayed  in  performing  the 
contract"  Thompson  v.  Clemens,  96  Md.  196, 
53  Atl.  919,  60  li.  R.  A.  660,  was  brought  by 
the  wife  of  a  tenant  to  recover  damages  ^or 
personal  injuries  sustained  by  falling  through 
the  floor  of  a  porch  attached  to  a  bouse 
rented  by  her  husband.    The  declaration  al- 


leged that  the  d^endant  had  pmrnised  "^ 
keep  and  maintain  the  premises  In  grxxl,  safe^ 
and  perfect  condition."  The  court  hold  that, 
whether  the  action  be  ex  vontractu  by  the 
tenant  himself,  or  ex.  delicto  by  a  stranger 
to  the  contract  the  rule  of  damages  for  in- 
jury caused  by  mere  breach  of  the  contract 
is  the  same,  and  does  not  tadude  damages  for 
personal  injuries.  "We  have  no  doubt,"  say 
the  court  (page  207,  96  Md.,  page  921,  53 
Atl.),  "that  no  action,  either  in  contract  or  in 
tort,  by  a  tenant,  or  one  of  his  f  amfly,  against 
a  landlord  to  recover  damages  for  personal 
injuries,  should  be  sustained  merely  because 
the  latter  has  been  guilty  of  a  breach  of  con- 
tract to  make  necessary  repairs  in  the  prem- 
ises demised.  It  Is  not  denied  by  counsel 
that  such  damages  are  too  remote,  and  not 
In  contemplation  of  the  parties,  to  be  recov- 
ered in  an  action  ex  contractu,  and  to  permit 
a  recovery  for  such  damages  based  on  the 
oontmct  simply  because  it  is  in  form  an  ac- 
tion of  tort  would  be  making  a  distinction 
that  could  not  be  Justified  by  reason  or  au- 
thority." Schick  V.  Fleischhauer,  26  App. 
Dlv.  210,  49  N.  Y.  Supp.  862,  holds  that  no 
duty  to  repair  rests  upon  a  landlord  except 
what  is  created  by  agreement;  that  the  meas- 
ure of  damages  is  the  expense  of  doing  the 
work  which  the  landlord  agreed  to  do  but 
did  not  "A  contract  to  repair  does  not  con- 
template, as  damages  for  failure  to  keep  It, 
that  any  liability  for  personal  injuries  ahall 
grow  out  of  the  defective  condition  of  the 
premises,  because  the  duty  of  the  tenant.  If 
the  landlord  falls  to  keep  bis  contract  to  re- 
pair. Is  to  perform  tbb  work  hinseif  and  re- 
cover the  cost  in  an  action  for  that  purpose, 
or  upon  a  counterclaim  In  an  action  for  the 
rent,  or,  if  the  premises  are  made  untoianta- 
ble  by  reason  of  the  breech  of  the  contract,  the 
tenant  may  move  out  and  defend  in  an  ac- 
tion for  the  rent  as  upon  an  eviction.  •  •  • 
The  tenant  is  not  at  liberty,  if  the  landlord 
fails  to  ke^  bis  contract  to  repair  the  prem- 
ises, to  permit  them  to  remain  In  an  unsafe 
condition,  and  to  stay  there  at  the  risk  of 
receiving  injury  on  account  of  the  defects  in 
the  premises,  and  then  recover  as  for  negli- 
gence for  any  injuries  that  he  may  snOer. 
Where  the  sole  relation  between  two  parties 
is  contractual  in  its  nature,  a  breach  of  the 
contract  does  not  usually  create  a  liability  as 
for  negligence.  In  such  a  case  the  liability 
of  bne  of  the  parties  to  the  other  becftose  of 
negligence  is  based  either  on  the  brea<^  of 
some  duty  which  is  implied  as  the  result  of 
entering  into  the  contractual  relation,  or  from 
the  improper  manner  of  doing  some  act  which 
the  contract  provided  ft)r;  but  fiie  mere  viola- 
tion of  a  contract  where  there  la  no  gMteral 
duty,  Is  not  the  subject  of  an  acUon  of  tort 
Cenrtenay  v.  Barle,  10  O.  B.  SB."  In  Oollins 
V.  Karatopsky,  36  Ark.  816,  It  was  held  that 
damages  sustained  by  a  lessee  in  the  death 
of  a  member  of  bis  family  from  the  lessor's 
neglect  to  repair  and  improve  the  premises 
as  contracted  in  the  lease  are  too  remote. 
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The  saaie  is  held  of-  InJuriea  from:  MUns  kito 
a  dstera  which  the  landlocd  b»d  pcwnisad  to 
repair.  EaaiUtoa  t.  Feacy.  8  lad.  Am*.  816, 
35  N.  E.  48,  52  Am.  8t  B«p.  485^  BpeUmaJi 
▼.  Bannlgan,  80  Hvn,  174>  va«  a.  ease  where 
tbe  plalbtUr  VM  Injured  by  the  {tiUivs  ot 
atain  whleh  the  landlord  had  agreed  to  te^ 
pair  and  the  same  principle  was  teUowed, 
The  New  Tork  cases,  as  well  as  others,  are 
commented  npon  in  Sandeta  t.  Smith,  6  Misc. 
Hep.  1,.  25  N.  Y.  Snpp.  125,  and  tbe  dlctnm 
of  Judge  Earl  In  Edwards  t.  N,  T.,  etc.,  B. 
Co.,  98  N.  Y.  248,  50  Am.  Rep.  659,  that,  "If 
a  landlord  lets  premises,  and  agrees  to  keep 
them  In  repair,  and  he  falls  to  do  so.  In  con- 
segnenee  of  which  any  one  lawfully  npon  tbe 
pranlses  suffers  Injury,  he  Is  responsible  (or 
bis  own  negligence  to  the  party  Injured,"  la 
said  to  be  contrary  to  soUnd  reason  and  tba 
wbole  cnrrent  of  antborlty  In  New  York  and 
elsewhere.  The  later  case  of  Miller  ▼.  BI- 
naldo,  21  Misc.  Rep.  470.  4T  N.  Y.  Supp.  636, 
was  aa  action  brought  by  a  minor  child  whe 
was  injured'  by  the  fall  npon  him  of  a  por> 
tion  of  tbe  celling  In  apartments  In  which  be 
lived  with  his  parents,  tenants  of  tbe  defend- 
ants, under  a  monthly  lease,  and  the  ground 
of  tbe  action  was  tbe  defendants'  neglect  to 
repair  after  they  had  promised  to  do  so.  The 
court  883^8:  "Assuming  that  tbe  promise  was 
enforceable,  and  that  the  Individual  who 
made  it  bad  authority  to  bind  the  defendaiits, 
still  tbe  recovery  may  not-  be  supported." 
And  tbe  grounds  assigned  for  tbe  decision 
are  tbat  the  right  to  require  repairs  la  fousd- 
ed  on  contract  alone,  and  that  only  such 
damages  can  be  recovered  from  a  breach  of 
it  as  could  be  recovered  from  any  contractor 
who  falls  to  perform  his  work.  Tbe  dictum 
of  Judge  Earl  la  disapproved  ba  Edwards  v. 
B.  R.  Col 

Tbe  plalnttff  cites  Paolino  v.  McKeadall. 
24  R.  L  432,  63  AtL  268,  60  L.  B.  A.  183, 
96  Am.  St  Bep.  736,  as  sui^ortiag  bia  right 
to  sue  in  case  for  breach  of  the  agreement 
to  repair.  Tbe  words  of  the  wlnlon  to  which 
he  refers  are  (page  435,  24  B.  I.,  page  269, 
53  Atl..  60  U  R.  A.  133,  86  Am.  8t.  Bep. 
736):  "The  basis  of  a  cause  of  action  toe 
Injury  to  a  person  by  reason  of  negligence  or 
want  of  due  care  is  tbe  breach  of  some  duty 
or  tbe  nonobeervance  of  some  obligation  tbat 
tbe  defendant  is  under  to  the  plaintiff."  This 
la  very  different  from  saying  tbat  an  action 
of  tort  lies  for  tbe  breach  of  one's  duty  to 
keep  bis  promise  or  his  obligation  to  pay  bia 
debts.  The  text-book  which  he  cites  to  the 
aame  p<dnt'— 18  A.  &  E.  Ency.  Law,  p.  231 — 
holds  that:  "An  action  of  tort  will  not  lie 
for  tbe  total  failure  of  the  landlord  to  repabr 
according  to  his  agreement."  Tbe  cases 
which  be  cites  to  show  the  landlord's  lia- 
bility for  damages  caused  by  a  nuisance  on 
tbe  leased  premises  relate  to  his  liability  to 
strangers  who  have  not  tbe  power,  as  the 
tenant  has,  to  abate  the  nuisance  at  tbe  land- 
lord's expense.  2  McA.  L.  &  Ten.  p.  1247. 
Mo(M-e  V.  StelJes  (0.  C.)  68  Fed.  51%  where 


It  was  held  that  a  ddld  of  tbe  teaoant  mlgtat 
recover  against  the  landlord  for  Injuries  oc- 
oaslomed  hy  a  falUag  celling,  is  tbe  only  case 
we  have  found  which  istposea  on  the  land- 
lord such  a  llahtllty  to  membero  of  tbe  ten- 
ant's family,  er  to  peraoDa  em  tbe  premises 
by  invitation  of  the  tenant  Tbe  oplnloa  la 
based  upon  a  paragraph  in  Wood.  Land.  9t 
T.  736.  which  relates  to  a  landlord's  Uablllty 
to  thirl  persons.  Tke  ioamed  court  erldeot- 
]y  overtooked  the  distinction  whlcb  all  tbe 
autborltlea  make.  Tbe  case  of  Joyce  t.  Mar- 
tbi,  la  B.  L  558, 10  AtL  620,  was  a  suit  by  a 
stranger  against  the  owner  of  a  wharf  used 
by  tbe  puUlc.  See  opinion  in  Benson  v. 
Beckwttb,  20  B.  I.  167,  37  Atl.  702,  38  X<. 
B.  A  716,  78  Am.  St  R^  847.  Bailton  t. 
Tayter,  20  B.  L  278,  88  AtL  880.  39  L.  B. 
A.  246,  was  an  action  on  the  ease  for  the 
negligence  of  tbe  landlord  m  managing  a 
heating  apparatus  which  he  retained  eontrel 
of,  wbereby  his  teasjit  was  injured.  It  la 
held  in  Scott  v.  Simons,  54  N.  H.  426,  that  a 
landlord  is  liable  to  a  tenant  or  a  stranger 
(or  negHgenoe  in  constructing  a  drain;  but 
It  is  also  held  that  such  negligence  must  be 
positive  and  actual.  Tbe  caae  was  sent  back 
for  a  new  trial  to  ascertain  tbe  facts,  botb 
In  regard  to  negligence  of  tbe  landlord  and 
coutiibutoiy  negligence  ot  the  tenant  Tbe 
opinion  ie  not  in  point  here.  As  the  first 
count  in  the  plaintiff's'  declaration  Is  framed 
In  tort,  tt  states  no  cause  of  action,  and  tbe 
demurrer  to  it  must  be  sustained. 

The  second  count  Is  based  upon  the  claim 
tbat  the  defendant  baa  conunitted  a  wrong. 
Independent  of  ber  breach  of  contract,  wblcb 
makes  ber  Unble  for  tbe  deetb  of  the  child. 
Tbe  law  on  this  subject  is  laid  down  wltb 
subatantial  uniformity  by  tbe  autberltiea. 
Mr,  Taylor  says  (Tay.  L.  &  T.  |  t75a):  "Aa 
the  lessor  does  not  warrant  tbe  condition  ot 
tiie  premises,  and  the  tenant  because  be  can 
Inspect  them,  assumes  the  risk  of  tbetr  con- 
dition, for  any  injury  suffered  by  him  during 
bis  occupancy  on  account  of  their  defective 
eondttlon.  or  even  faulty  construction,  the 
tenant  cannot  make  the  lessor  answerable 
unless  there  was  mlsr^reeentation,  active 
eoncealment  or,  perhaps,  total  inability  on 
the  tenant's  part  to  discover  tbe  defect  be- 
fore entry."  In  Wood,  Land.  &  T.  p.  821. 
it  is  said:  "To  tbe  tenant  the  Ittndlord  la 
not  liable  for  a  l  Usance  existing  on  the 
premises  at  tbe  time  when  the  lease  was 
made,  nor  for  defects  therein,  unless  tbe  de^ 
lect  is  latent  and  the  landlord  has  been  guU^ 
ty  of  fraud  or  actual  concealment  or  deceit  la 
tbe  letting."  If  one  knowingly  lets  premises 
infected  with  a  contagions  disease,  and  fails 
to  inform  tbe  tenant  thereof,  be  is  liable  (or 
Injury  resulting  tberefCom.  18  Btaey.  L.  224, 
citing  Minor  v.  Sharon,  112  BCass.  477,  17 
Am.  B^.  122;  Cutter  v.  Hamlen,  147  Mass. 
471,  18  N.  B.  397,  1  L,  B.  A.  429;  Cesar  v. 
Karats,  60  N.  Y.  229,  19  Am.  Bep.  164;  Sny- 
der V.  Gorden,  46  Hun,  538;  Span  v.  HOy, 
8  Hun.  256.    Tbe  landtord,  on  bis  failure  t» 
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disclose  concealed  detects  ill  tbe  demised 
premises,  is  liable  for  injuries  to  the  family 
or  guests  of  tbe  tenant,  as  well  as  for  in- 
juries directly  to  tbe  tenant.  18  Ency.  L. 
224,  citing  Ed-cvards  ▼.  N.  T.,  etc.,  B.  Cio., 
98  N.  Y.  249,  60  Am.  Rep.  669;  Stenberg  t. 
WiHcox,  96  Tenn.  163,  33  S.  W.  917.  34  Ij. 
R.  A.  615;  Anderson  v.  Hayes,  101  Wis. 
538,  77  N.  W.  891,  70  Am.  St.  Kep.  930.  See^ 
also,  Wallace  v.  Lent,  1  Daly  (N.  Y.).481; 
Blake  y.  Ranous,  25  111.  App.  486;  Capen  t. 
Hall,  21  R.  I.  364,  43  Atl.  S47;  Whitehead 
V.  Cbmstoek  &  Company,  25  B.  I.  423,  426, 
56  Atl.  446.  If,  In  the  case  at  bar,  the  de- 
fendant bad  known  that  tbe  premises  were 
initected  with  the  germs  of  diphtheria,  and 
had  concealed  that  fact  from  the  plaintiff, 
and  the  child,  immediately  upon  entering  the 
boose^  bad  contracted  the  disease,^  no  doubt 
the  defendant  would  be  liable  in  damages. 
Snyder  v.  Gorden,  supra;  Cesar  t.  Karuta, 
supra.  So,  also,  tf  tbe  defendant  bad  known 
that  the  drains  were  in  a  dangerous  con- 
dition, and  liable,  by  ordinary  use,  to  be- 
come a  source  of  disease  before  the  tenants 
could  discover  that  they  were  out  of  order. 
Dbe  d^endant  does  not  deny  that  in  such  a 
case  she  would  be  responsible,  but  demurs 
because  she  says  no  such  case  is  stated.  As 
we  have  seen  above,  tbe  allegation  of  knowl- 
edge by  tbe  defendant's  agent  is  not  suffi- 
cient to  charge  the  defendant  with  actual 
knowledge  and  fraudulent  concealment  so 
long  as  the  relation  of  the  agent  to  the  de- 
fendant is  not  set  out  Again,  the  fact  that 
at  some  time,  not  alleged,  to  be  recent,  a 
death  from  diphtheria  occurred  in  the  bouse, 
is  no  allegation  that  the  house  was  infected 
at  the  time  tbe  plaintiff  hired.  Evidence  of 
snch  an  event  within  a  short  time  might  tend 
to  show  knowledge  of  infection;  but  the 
fact  which  ought  to  be  alleged  Is  tbe  actual 
knowledge,  not  the  evidence  from  which  it 
may  be  inferred.  The  existence  of  tool, 
noxious,  and  unwholesome  odors  and  the 
stopping  up  of  the  water-closet  are  facts  in 
their  nature  Incapable  of  concealment.  They 
must  have  become  known  as  soon  as  tbe 
occupation  of  the  tenement  began,  and  the 
tenant  had  no  right  to  continue  the  exposure 
of  bis  family  to  such  dangerous  conditions 
and  BO  aggravate  the  damage.  Again,  it  is 
not  alleged  that  tbe  child  contracted  diph- 
theria in  the  bouse,  or  that  the  alleged  fault 
of  tbe  defendant  directly  caused  its  death. 
We  are  unable  to  say  whether  these  defects 
in  the  count  may  be  merely  errors  in  setting 
out  a  meritorious  case;  but,  unless  they  can 
be  cured  by  amendment  in  accordance  with 
tbe  fact,  the  plaintiff  has  no  cause  of  action. 
It  la  objected,  to  the  whole  declaration, 
that  the  first  count  is  in  assumpsit  and  the 
second  in  case,  and  hence  the  declaration  Is 
bad  for  misjoinder  of  causes  of  action.  This 
objection  would  be  good  if  the  first  count 
were  clearly  In  assumpsit;  but.  while  it  is 
not  absolutely  certain  how  it  should  be  class- 
ed, the  pleader  evidently  intended  to  declare 


in  tort,  and' we  bare  oonstdered  It  mmA  in 
form,  though  It  lacks  tbe  substance,  aa  no 
legal  duty  is  set  out  We  must  therefore 
overrule  this  objection. 

The  demurrers  to  the  several  counts  are 
sustained,  for  the  reasons  g;lven  above,  and' 
the  case  will  be  remitted  to  the  Common 
Pleas  DlvlBloB  for  further  proceedings. 


(»  R.  1. 140 
HIIiLEB  et  al.  T.  SMITH. 
(Supreme  Court  of  Rhode  Island.    April  29, , 
1904.) 

rVOBSION  CDBPOBA.TIONS— ENFOBOINO  BTOOK- 
HOLDEBS'    UABILTT. 

.  1.  A  suit  in  equity  by  creditors  of  a  Colorado- 
corporation,  on  oehalf  of  themselves  and  other 
creditors  wno  may  choose  to  come  in,  against  a 
Stockholder  to  enforce  his  doable  liabili^  under 
1  Mills'  Ann.  St  Colo.  {  533,  will  not  be  enter- 
tained, the  statute  contemplating  only  a  pro 
rata  contribution  b;  all  the  stockholdera  suffi- 
cient to  satisfy  all  the  creditors,  and  only  a' 
suit  to  which  all  the  creditors  and  Btockliolaei» 
are  parties  being  adequate  to  woA  out  tbe  eqr 
uities. 

Suit  by  Alfred  Ii.  Miller  and  others  against 
Emma  C.  Smith.  Defendant  demurs  to  tbe 
bill.    Demurrer  sustained. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  33. 

Edward  D.  Bassett.  for  complainants.  Ed- 
wards &  Angell,'  for  respondent 

DOUGLAS,  3.  This  Is  a  bUl  In  eqiUty, 
brought  by  citizens  of  Denver,  Colo.,  who 
were  depositors  in  and  now  are  creditors  of 
tbe  State  Bank  of  Monte  Vista,  a  corporation 
organlssed  under  tbe  laws  of  the  state  of 
Colorado,  and  which  has  become  insolveiit 
and  has  assigned  its  property  for  the  bene- 
fit of  its  creditors,  on  behalf  of  themselves 
and  all  otber  similar  creditors  of  said  bank 
wlio  may  choose  to  come  into  tlie  case; 
against  a  dtlsen  of  Bhode  Island,  wbo  was 
tbe  owner  of  10  shares  of  the  capital  stock 
of  said  bank  at  the  time  said  deposits  were 
made.  Tl>e  bill  states  these  facts,  and  alleges- 
further  that  at  the  time  of  tbe  failure  the 
bank  owed  tbe  complainants  ^,950.63,  of 
wUcb  19Vi  per  cent,  has  been  paid,  leaving 
now  due  to  them  f3,180.26;  that  the  capital' 
stock  of  the  bank  was  $80,000,  divided  Into 
800  shares  of  $100  each;  that  the  total 
amount  of  tbe  Indebtedness  of  tbe  bank  at' 
the  time  of  the  failure  was  $80,661.64;  that 
the  laws  of  the  state  of  Colorado  at  the  or-' 
ganizatlon  of  said  bank  and  now  in  fwce 
provided  as  follows  (Laws  1885,  p.  264,  |  1; 
1  Mins'  Ann.  St  {  533):  "Shareholders  In 
banks,  savings  banks,  trust  deposit  and  se- 
curity associations  shall  be  held  individually 
responsible  for  debts,  contracts,  and  engage- 
ments of  the  said  associations.  In  double  the 
amount  of  the  par  value  of  tbe  stock  owned 
by  them  respectively;"  and  that  by  virtue  of 
this  statute  the  respondent  is  IndMdnally  In-^ 
debted  to  tbe  complainants  and  all  otbers 
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wmilarly  situated  In  the.  sum  of  |2,000,  with 
interest  trom  the  15th  day  of  Junc^  iS&9,  at 
8  per  ceut.  pw  annum. 

..  To  tbla  bill  the  respondent  demnrs  on  the. 
grounds:  First,  that  it  does  not  appear  by. 
I^e  bill  that  the  assets  of  the  bank  haye  been- 
exhausted;  secondly,  that  the  statute  of  Color, 
tado,  upon  which  the  respondent's  liability 
is  founded,  oqght  not  to  be  enforced  by  this 
court;  thirdly,  that  the  Colorado  statute  con- 
temitlatea  a  .  proceeding  in  eanitr  in  that 
state  by  the  creditors  of  the  oorporatioa 
against  all  the  stockholders  thereof,  for  the 
purpose  of  establishlnK  a  pro  rata  liability, 
and  until  such  proceeding  has  been  had  ttiia 
court  cannot  Justly  enforce  the  liability 
against  a  single  stockholder. 

It  is  important,  in  the  first  place,  to. con- 
sider the  exact  purport  of  the  statute  under 
wtilch  the  claim  la  made.  Th»e  Is  no  uni- 
fonnity  amon^  the  seTeral  states  In  the  pro- 
visions of  their  statutes  on  this  subject,  and 
hence  the  diversity  of  opinion  of  the  courts 
aa  to  these  obligatlonB  is  very  great.  The 
Colorado  statute  went  Into  effect  March  26, 
1885^  and  was  construed  by  the  Supreme 
Court  of  that  state  at  the  September  term, 
)888,  in  the  case  of  Zang  v.  Wyant,  25  Colo. 
55I1  66  Pac.  666,  71  Am.  St  Rep.  146.  The 
court  there  distinguished  two  classes  of  stat- 
utes imposing  upon  stockholders  liability  be- 
yond tlieir  subacrlptlons  (or  stock  for  the 
^ebts  of  the  corporation.  One  class  imposes  a 
primary  and  direct  liability,  such  as  a  mem- 
lier  of  a  copartnership  is  subject  to,  towards 
tlie  creditors  of  the  .firm,  and  anoth«  class 
provides  only  (or  contdbntion  to  a  fuid  to.be 
distributed  by  a  court  of.  equity  amongst 
jlhe  creditors  generally.  The  court,  adopting 
ttie  view  taken  by  the.  Supreme  Court  o(  the 
United  States  in  construing  a  similar  statute 
In  Terry  v.  Little,  101  U.  S.  216,  86  L.  Ed* 
864,  and  by  the  Court  o(  Appeals  of.  New 
Xork  in  P(ohl  v,  Simpson,  74  N.  I.  137,  ex- 
pressly place  the  statute  under  qonsideration 
in  the  second  class.  They  quote  withappror 
bation  the  words  of  Ghle(  Justice  Waltet 
"Undoubtedly,  the  object  was  to  furnish  ad- 
ditional security  to  creditors,  and  to  have 
the  payments,  wheu  made,  apply  to  the  liqr 
nidation  of  debts.  So,  too,  it  Is  clear,  that 
ithe  obligation  is  one  that  may  be  enforced 
by  the  creditors;  but,  as  It  is  to  or  for  all 
creditors.  It  must  be  enforced  by  or  for  all. 
The  form  of  the  action,  therefore,  should  be 
one  adapted  to  the  protection  of  all,"  And 
also  from  the  opinion  by  Judge  Folger  in  the 
Mew  York  case:  "A  suit  In  equity  laying 
hold  of  all  the  stockholders  in  like  category, 
and  promoted  for  the  benefit  of  all  creditors 
having  like  interest,  is  peculiarly  adapted  to 
work  out  exactly  Just  and  equitable  results. 
*  *  *  The  object  and  effect  Is  only  to 
l>ring  to  one  forum  the  determination  of 
rights  which  must,  if  prosecuted  separately, 
more  or  less  conflict  to  mutual  harm.  Be- 
fore that  one  (orum,  in  one  suit,  the  respec- 
tive rights  and  the  respective  liabiUttee  can 


be  ascertained  and  determined,  and  each,  get 
bis  own,  and  be  subjected  to  hlaown,  and.  not 
another's.  And  the  equities  between  the  re- 
spective stockholders  can  also  be  adjusted 
and  settled."  And  add:  "We  are  satisfied 
that  both  upon  reason  and  authority  the  adv 
ditional  liability  of  stockholders  Imposed  by 
our  statute  constitutes  a  fund  for  the.  benefit 
pf  all  the  creditors,  .which  may  be  pursued 
in  equity  for  their  common  benefit  by  or  for 
all."  The  opinion  holds  further  that  this 
remedy  is  in  the  liands  of  the  creditors,  and 
is  not  available  to  the  assignee,  as  the  fund 
is  no  part  of  the  assets  of  the  corporation  as 
unpaid  BubBcrlptlons  would  be;  that  after 
Insolvency  the  remedy  is  immediately  avail- 
able; that  in  any  such  action  all  defenses  to 
the  .claims  are  open  to  the  respondents;  that 
the  extent  of  the  liability  Is  double  the 
amount  of  the  par  value  of  the  stock,  in  ad- 
dition to  any  balance  of  subscription  remain- 
ing unpaid;  and  that  interest  on  the  claims  is 
recoverable.  Upon-  the  extent  of  liability  the 
court  quote  again  from  Terry  v.  Little,  supra: 
"This,  as  we  think,  means  that  on  the  failure 
of  the  bank  each  stocldiolder  shall  pay  such 
sum,  not  exceeding  twice  the  amount  of  his 
shares,  as  shall  be  his  Just  proportion  pf 
any  fund  that  may  be  required  to  discharge 
the  outstanding  obligations."  There  can  be 
no  doubt;  from  these  expressions  of  the 
court  and  the  language  of  the  quotations 
which  they  adopt,  that  the  liability  Imposed 
on  a  stockholder  by  this  statute,  in  their 
opinion,  is  to  contribute  proportionally  with 
other  stockholders  to  a  fund  sufficient  to. pay 
the  debts  of  the  corporatlpn,  and  that  this 
liability  must  be  ascertained  in  a  forum 
where  the  amount  o(  debts  can  be  ascertain- 
ed and  the  proportionate  liability  to  contrib- 
ute can  be  adjusted  among  the  stockholders. 
fl  the  construction  placed  upon  their  own 
statute  by  the  Colorado  court  is  correct— and 
such,  construction  is  held  to  be  binding  upon 
other  courts  (Pulsifer  v.  Greene  [Me.]  62 
AU.  921;  Bell  v.  Farwell,  176  111.  488,  52  N.  E. 
846,  42  L.  B.  A.  804,  68  Am.  St  Bep.  194; 
Hancock  National  Bank  v.  Farnum,  176  U.  S, 
640,  20  Sup.  Ct  606,  44  L.  Ed.  619)— Uieir 
conclusion  as  to  the  remedy  is  unquestion- 
able. 

In  Cuf  kendall  v.  Miles  (C.  C.)  10  Fed.  042, 
Lowell,  C.  J.,  says:  "The  Supreme  Court 
hold  that  the  mode  in  which  a  llablUty  o(  tids 
sort  is.  to  be  enforced  depends  entirely  upon 
the  particular  law  governing  the  corporation^ 
If  that  law  merely  provides  for  a  proportion- 
ate liability  of  all  stockholders  for  all  debts, 
there  should  be  a  bill  in  equity  for  the 
benefit  of  all  the  creditors  and  against  all  the 
stockholders.  Pollard  v.  Bailey,  20  Wall.  520 
[22  L.  Ed.  376];  Terry  t.  Tubman,  92  U.  S. 
156  [23  L.  Ed.  537];  Terry  v.  LitUe,  101  U.  S. 
216  [26  L.  Ed.  864]."  Such  an  action  must 
in  ordinary  cases,  be  brought  in  the  state 
where  the  corporation  is  located.  There  only 
can  its  obligations  be  ascertained,  its  offi- 
cers be  oontroUed,  and  its  assets  be  mar- 
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Bhaled.  then  wdl  nsnally  M  found  mott 
of  IM  fltockholderB,  and  only  there  can  tbelr 
muttuil  riglits  and  obligatlODa  be  adjusted. 
It  IB  not  enough  that  one  creditor  BUes  for  all 
who  may  choose  to  come  in.  There  should 
be  some  actual  representatioii  of  the  body  of 
creditors  in  the  ptosecntion  of  the  suit,  which 
will  Insure  that  the  contribution  enforced  by 
the  mlt  shall  |^  in  to  the  common  fund. 
Whether  any  such  representation  for  the 
purpose  of  collecting  outside  contributions 
Is  provided  for  by  the  kitr  of  Colorado  we 
need  not  Inquire.  In  Zang  v.  Wyant,  supta, 
the  court  say  that  the  assignee  could  not  en- 
force the  llablUty.  In  Terry  v.  Little,  101 
x;.  8.  216,  26  li.  Sd.  864,  It  is  said  by  Chief 
Justice  Waite:  "If  the  object  is  to  provide 
a  fund  out  of  which  all  creditors  are  to  be 
paid  share  and  share  alike.  It  needs  no  argU' 
ment  to  show  that  one  creditor  should  not 
be  permitted  to  appropriate  to  himself,  with- 
out regard  to  the  rights  of  others,  that  which 
Is  to  make  up  the  fund."  Whatever  pro- 
ceedings may  be  proper  to  enforce  their  pro- 
portionate liability  upon  stockholders  in  other 
states,' Bttch  proceedings  cannot  be. equitably 
taken  until  such  liability  has  been  ascertain- 
ed in  the  state  of  the  domicile  of  the  cor- 
poration. Nothing  Could  be  more  nnjnst 
than  to  permit  a  creditor  or  a  number  of 
creditors  to  recover  from  a  foreign  stocMioId- 
»  to  the  full  limit 'to  his  liability,  when 
other  Btockholders  residing  In  the  home 
state  were  only  required  to  contribute  a  less 
proportion  of  the  value  of  their  stock. 

In  the  case  at  bar,  as  pointed  out  by  de- 
fendant's counsel,  It  appears  by  the  bill  that 
the  capital  stock  was  980,000;  hence  the 
maximum  liabiltty  of  the  stiockbolders  tor 
the  payment  of  debts  is  $160,000.  The  In" 
debtedness  is  $64,000,  which  is  40  per  cent  of 
the  total  llablUty.  If  suit  were  brought  in 
Colorado,  only  this  40  per  cent  might  be  as- 
sesaed  against  a  resident  stockholder,  while 
in  this  suit  100  per  cent  is  demanded. 
These  principles  are  not  founded  upon  any 
doubtful  discriminations  as  to  the  essential 
nature  of  the  obligation.  Courts  which  car> 
ry  the  practice  of  Interstate  comity  to  the 
farthest  limit  agree  that,  where  the  obliga- 
tion of  the  stockholder  is  secondary  to  that 
of  the  Corporation,  and  proportional  to  that 
of  other  Btockholders,  It  will  not  be  enforced 
in  other  Jurisdictions  unless  the  equities  be> 
tween  all  stockholders  and  all  creditors  can 
be  administered^  A  few  citations  from  the 
multitude  of  decisions  on  this  subject  wiU 
Illustrate  this.  In  Cleveland  Co.  v.  Kent, 
87  Hun,  329,  34  N.  T.  Supp.  427.  it  was  heM 
that  an  action  in  equity  to  enforce  the  Ha- 
Mllty  under  the  Ohio  statute  of  stockholders 
at  an  Insolvent  Ohio  corporation  is  not  main- 
tainable In  the  courts  of  New  York.  The 
court  Bay:  "If  this  were  an  action  at  law 
to  enforce  a  statutory  liability  for  a  right 
given  by  an  Ohio  statute  to  an  Individual 
creditor  against  an  individual  stockholder, 
then  this  court  would  have  and  could  assume 


Jurisdiction.  Where,  however,  an  action  in 
equity  IB  necessary,  and  where,  as  here,  what 
is  sought  is  an  accountlag  between  creditors 
and  Bto^cholders  to  enforce  a  remedy  j^lven 
by  the  Ohio  statute,  in  which  sidt  it  la 
necessary  to  have  a  marshaling  of  Mwets, 
and  an  accounting  between  -creditoni  and 
stockholders,  and  a  determinatloa  of  the 
amount  of  liability,  respectlTvly,  of  each  indl- 
vidnai  tto<AhoIder,  auch  a  suit,  in  the  ab- 
sence «(  the  corporation  Itseir,  and  In  the 
absence  of  all  those  interested  la  the  ao- 
counting,  notably  creditors,  over  whom  It 
la  not  showB  that  the  court  can  acquire  )a- 
Mdlction,  should  not  be  maintained  in  this 
atate."  in  Sowarth  v.  Lombard,  ITS  Mass. 
S70,  675.  66  N.  B.  888,  40  L.  &  A.  301.  de- 
cided in  1900.  the  court  say  of  the  obligation 
Of  a  stockholder  Imposed  by  the  law  of  a 
foreign  state:  "Buch  a  right  ought  to  be  en- 
forceable. Inasmuch  as  the  nature  of  It  and 
the  method  of  enforcing  It  depend  upon  the 
statute  which  ent«a  into  the  implied  con- 
tract, *t  must  look  to  the  statute  to  aacos 
tain  tta  extent  and  the  manner  of  enforcing 
it  If  It  is  of  such  a  nature  aa  to  oall  for 
local  proceedings  in  the  state- where  the  cor- 
poration la  in  order  to  adjust  eqnltiea,  ancb 
proceedings  must  be  had>  and  it  cannot  be 
made  effectual  without  them.  Most  of  the 
cases  In  which  creditors  of  foreign  corpora- 
tions  have  been  refused  relief  in  this  com- 
monwealth have  shown  rights  which,  under 
the  statutes  creating  them,  could  not  properly 
be  eafotoed  without  proceedings  In  the  for- 
aign  state  whereby  equities  could  be  adjnst- 
ad.  In  the  present  case,  as  the  statute  has 
bean  construed.  It  la  plain  that  no  action  can 
be  maintained  against  a  stockholder  ontil 
after  proceedings  In  a  court  of  Washington 
showing  the  Inaolvency  of  the  cokporation 
and  the  need  of  payment  to  satisfy  the  claims 
of  creators.  After  sDch  proceedings  and  an 
adjustment  of  tlie  lights  and  liabiittfes  of 
the  corporation.  ^  creditors,  and  of  BtixA- 
holders,  c<rileGtlon  can  be  made  from  stock- 
holders wherevtf  they  are  found."  KIrtley 
V.  Holmes,  107  Fed.  1.  46  O.  C  A.  102.  62 
L.  B.  A.  788.  was  a  case  decided  in  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  the 
Sixth  Chrcult.  brought  to  enforce  the  lia- 
bility of  a  resident  of  Kentucky  wlio  was  a 
stockholder  In  an  Ohio  corporation.  In  that 
case  Bult  had  been  brought  In  Ohio,  and 
the  amount  assessable  upon  each  stockhold- 
er had  been  determined.  The  court  say  (page 
6,  107  Fed.,  page  108,  46  C!  G.  A..  62  L.  B.  A. 
788):  "Is  the  remedy  afforded  by  the  courts 
of  Ohio  Of  Buch  a  i)ecnllarly  local  nature 
that  it  would  be  Inequitable  to  undertake  to 
enforce  It  in  another  Jurisdiction?  Will  such 
enforcement  work  a  hardship  and  inflict  an 
additional  bnrd«t  upon  foreign  stockholders} 
It  may  be  admitted  that.  If  such  will  be  the 
^ect  of  undertaking  to  enforce  the  liability, 
a  court  of  another  Jurisdiction  will  withhold 
relief.  Bank  v.  Francklyn,  120  U.  B.  747,  7 
Sup.  Ct  767.  80  L.  IBhL  OiS.    In  that  oaae  Mr. 
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Justice  GrtLjr,  deIlT«rItig  tli«  opinion  of  the 
court,  gald:  'In  all  the  dlTereity  of  opinion 
In  the  courts  of  the  different  states  upon  the 
question  taotr  far  a  liability  Imposed  npon 
stockholden  In  a  corporation  by  the  law  of 
the  state  which  creates  It  can  be  pursued  in 
a  court  held  beywnd  tbe  limits  of  that  state, 
no  case  has  been  found  in  \rh!«h  snch  a  lia- 
bility has  been  enforced  by  any  court  with- 
out a  compliance  with  the  conditions  appli- 
cable to  it  under  the  leglslatlTe  acts  and 
judicial  decisions  of  the  state  which  creates 
the  corporation  and  Imposes  the  liability.  To 
hold  that  it  could  be  enforced  without  such 
compliance  would  be  to  subject  stockholders 
residing  out  of  the  state  to  a  greater  burden 
than  domestic  stockholders.' "  Aultman's 
Appeal,  98  Pa.  605,  which  Is  an  apparent 
exception  to  this  statement,  is  disapproved  In 
Post  &  Co.  T.  Toledo  Ballroad,  144  Mass. 
842,  11  N.  B.  540,  60  Am.  B^.  Se,  but  may 
be  distinguished  frtmi  other  ordinary  cases 
by  the  fact  that  all  the  creditors  and  all 
tbe  stockholders  of  the  corporation  were  real- 
dents  of  Pennsylvania. 

Tvfo  cases  have  been  recently  decided  in 
tbe  Circuit  Court  of  Appeals  for  the  First 
Circuit,  the  court  being  dlfCerently  consti- 
tuted  in  each  case,  but  both  tbe  opinions 
having  been  delivered  by  Judge  Aldrlch,  In 
which  the  necessity  for  preliminary  action 
m  tbe  court  having  jurisdiction  of  the  corpo- 
ration Is  insisted  on. 

The  case  of  State  Bank  of  Cleveland  T. 
Sayward  (C.  C.)  86  Fed.  45,  was  begun  In 
the  United  States  Circuit  Court  tor  the  Dis- 
trict of  Massachusetts  by  a  creditor  of  an 
Ohio  corporation  against  stockholders  resi- 
dents of  Massachusetts.  It  was  dismissed  by 
Judge  Colt,  who  held  that  "a  bill  In  equity 
cannot  be  maintained  by  a  creditor  to  en- 
force the  liability  of  a  stockholder  in  a  cor- 
poration organized  under  the  laws  of  an- 
other state,"  quoting,  from  Post  v.  Railroad 
Co.,  144  Mass.  S4S,  11  N.  E.  640,  56  Am.  Rep. 
86,  the  words  of  Chief  Justice  Field:  "This 
court  does  not  take  jurlsdictlDn  of  a  suit  to 
enforce  this  Bablllty  of  stockholders  In  a 
foreign  corporation,  not  because  it  would  be 
a  salt  to  enforce  a  penalty,  or  a  suit  opposed 
to  tbe  policy  of  our  laws,  but  because  it  la  a 
ndt  against  a  foreign  corporation,  which  In- 
TOlves  the  relation  between  It  and  Its  stock- 
bolders,  and  In  which  complete  Justice  only 
can  be  done  by  the  courts  of  the  jurisdiction 
where  the  corporation  was  created.  •  *  • 
If  an  assessment  is  to  be  laid  upon  the  mem- 
bers or  stockholders,  or  a  contribution  enfor- 
ced from  them,  according  to  the  law  of  the 
state  tmder  which  the  corporation  is  created, 
tbe  courts  of  that  state  alone  can  ailord  com- 
plete and  effectual  judicial  relief."  The  case 
came  up  in  the  Circuit  Court  of  Appeals 
(State  Nat  Bank  v.  Sayward,  91  Fed.  448, 
83  C.  C.  A.  564),  and  was  decided  January 
19,  1889.  After  citing  tbe  decisions  of  the 
court  of  Ohio  holding  that  the  obligation  un- 
der the  statute  was  contributive,  and  requir- 


ed an  equitable  aolfoa  to  enforce  It,  the 
court  very  clearly  demonatrate  the  Impossibil- 
ity of  doing  justice  to  tbe  parties  la  a  court 
which  has  not  Jurisdiction  of  the  corporation 
and  only  of  a  portion  of  the  stockholders  and 
credltoiB.  Amongst  othef  things,  the  court 
say:  "In  this  case,  with  a  Joinder  of  parties 
which  includes  neither  all  the  creditors,  all 
the  stockholders,  nor  the  debtor  corpora- 
tion, administering  this  law  In  another  juris- 
diction upon  lines  of  comity  or  right,  aa  it 
may  be,  we  ought  not  to  be  expected  to  do 
what  the  state  court,  administering  the  law 
of  the  state  creating  tbe  liability,  would  not 
and  could  not  fairly  and  equitably  do  in  a 
like  proceeding  with  like  parties.  •  ♦  • 
Should  this  court,  upon  statutory  grounds,  on 
lines  of  comity,  give  aa  extraterrttorial  rem- 
edy beyond  that  of  the  parent  fbrum? 
Should  this  courtt  upon  Unes  of  equity  or 
comity,  give  to  an  Ohio  creditor  a  remedy 
against  a  Massachusetts  stockholder  which 
the  Ohio  statute  and  -borne  forum  denies  to 
an  Ohio  creditor  under  like  circumstances 
against  a  Massachusetts  stockholder,  and 
which  It  denies  to  an  Ohio  creditor  against 
an  Ohio  stockholder  under  like  drcnmstan- 
cesr 

In  Hnle  t.  Harden,  95  Fed.  747,  37  O.  0. 
A.  240,  decided  May  31,  1809,  a  receiver  es- 
pecially appointed  by  a  Minnesota  Court  to 
enforce  tbe  statutory  liability  of  stockhold- 
ers in  a  Minnesota  corporation  brought  an 
action  at  law  in  the  Massachusetts  district 
In  Bid  of  an  equity  praceedlng  in  the  corpi>- 
rate  domicile.  A  majority  of  the  court  sus- 
tained the  action.  In  the  Course  of  the  very 
careful  argument  of  the  majority  It  Is  aald: 
"In  a  recent  case  In  this  circuit  involving 
tbe  Ohio  statute  (State  National  Bank  of 
Cleveland  v.  Sayward,  33  C.  C.  A.  564,  91 
Fed.  443)  some  observations  were  made  as 
to  What  the  Ohio  statute  contemplated  as  to 
procedure,  and  what  was  Intended  should 
be  done  in  tbe  home  state  before  liability  un- 
der tbat  statute  could  be  enforced  eztrater- 
ritorlally,  without  intimating  what  would 
have  been  done  in  that  case  if  the  joinder 
and  ascertainments  contemplated  by  such 
statute  bad  been  made.  Relief  was  denied 
therein  for  the  reason  that  what  was  contem- 
plated as  to  ascertainments  and  Joinder  had 
not  been  done."  And  again  (page  764,  96 
Fed.,  page  248,  37  0.  C.  A.):  "To  enforce  ex- 
traterrltorlally  the  individual  stockholder's 
liability  created  by  statute,  and  to  entitle 
the  creditors,  or  tbe  parties  r^tresentlng 
them,  to  Judgment,  it  is  Inciftnbent  upon 
plaintiffs  to  show  that  the  ascertainments  in- 
tended by  the  statute  have  been  made." 

In  Bates  v.  Day,  48  Atl.  407,  tbe  Supreme 
Court  of  Pennsylvania  refused  to  entertain 
a  suit  brought  by  several  creditors  of  a  Colo- 
rado bank  against  a  single  creditor  residing 
in  Pennsylvania,  because  the  corporation  and 
the  other  stockholders  were  not  parties.  Tbe 
court  say:  "No  authority  has  been  cited  to 
sustain  tlie  right  to  a  separate  bill  in  equity. 
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■tn  a. foreign  Juriadlction,  by  part  of  tb.e  cred- 
itors against  -part  of  tlie  stockholders,  wbere 
the  corporation  Is  not  a  party.  On  the  con- 
trary, the  trend  of  Judicial  opinion  is  the  oth- 
er way.  In  Cnshlng  v.  Perot,  175  Pa.  73,  34 
Atl.  447,  34  L.  R.  A.  737,  52  Am.  St.  Rep.  835, 
our  Brother  Mitchell  points  oat  the  advan- 
tage of  an  action  for  the  benefit  of  all  cred- 
itors, saying:  'In  this  manner  the  rights  of 
all  ffill  be  protected,  and  Justice  be  done  In  a 
'Single  proceeding,  in  which  every  one  will 
get  what  ia  his  due.  No  one  will  be  called 
upon  to  pay  more  than  his  fair  proportion; 
and  the  expense,  delay,  and  inevitable  occa- 
sional injustice  of  separate  actions  by  difter- 
ent  creditors  against  different  stockholders, 
with  their  attendant  legion  of  resulting  ac- 
tions for  contribution,  will  be  avoided.  This 
is  so  consonant  with  convenience  and  natural 
Justice,  as  wfell  as  with  oyu  own  settled  pro- 
cedure in  analogous  cases,  that  we  will  not 
be  easily  moved  to  depart  from  it' " 

The  principle  asserted  by  these  opinions  is 
so  reasonable  that  fiurther  citation  of  au- 
thorities seems  to  us  unnecessary. 
'  The  third  ground  of  the  respondent's  de- 
murrer must  be  sustained,  and  we  need  not 
discuss  the  other  objections  to  the  bill. 

(26  R.  I.  17D) 

LANCASTER  v.  ALDEN. 
(Supreme  Goort  of  Rhode  Island.    May  24, 
1904.)    . 

WHXa— CONTKSr— XTRDUB    IRFLUENCE— ICKIfTAI. 

INCAPACITY — EVIDENCE — ADMISSIBIUTT — 

SUFFICIENCY— CBOSS-EXAMINATION. 

1.  Testatrix  recited  In  her  will,  which  she  pre- 
pared herself,  in  the  absence  of  the  beneficiary, 
who  was  not  related  to  testatrix  in  any  way, 
that  he  "has  been  kind  to  me,  has  helped  'me 
.when  m;  relatives  neglected  me,  has  lent  me  as- 
sistance that  I  can  never  repay ;  so  I  leave  all 
my  possessions  to  him."  At  the  time  of  making 
the  will  testatrix  was  largely  indebted  to  the 
beneficiary.  In  a  contest  of  the  probate  of  the 
will  by  the  father  of  testatrix  it  appeared  that 
she  was  a  widow,  that  she  left  no  issue,  and 
that  she  was  not  on  intimate  terms  with  her  fa- 
ther or  any  of  the  members  of  her  father's  fam- 
ily. Held  that,  in  view  of  the  explanation  in 
the  will,  and  of  the  indebtedness,  a  finding  of 

'  the  Jury  that  the  will  was  the  result  of  undue 
'influence  by  the  beneficiary  was  without  evi- 
dence to  support  it.  in  the  absence  of  proof  that 
the  beneficiary  ever  attempted  in  any  way  to 
Influence  testatrix  In  regard  to  the  making  of 
her  will. 

2.  The  burden  devolving  on  the  beneficiary 
claiming  under  a  will  as  a  stranger  In  blood  and 
family  ties  to  the  testatrix,  who  left  him  prac- 
tically all  of  her  property,  of  giving  some  rea- 
sonable explanation  of  the  unnatural  character 

.  of  the  will,  er  at  least  of  showing  that  its  char- 
acter was  not  the  offspring  of  mental  defect, 
obliquity,  or  perversion.  Is  satisfied  by  the  ex- 
planation In  the  will  that  he  had  been  kind  to 
testatrix,  had  helped  her  when  her  relatives  neg- 
lected her,  and  had  lent  her  assistance  that  die 
could  never  repay. 

3.  The  mere  fact  that  testatrix,  who  was  a 
nervous,  high-strung  woman,  of  violent  temper, 
had  "spells  occasionally,  but  only  of  such  a 
character  at  the  worst  as  to  temporarily  render 
her  incompetent  to  transact  business,  is  in- 
sufiicient    to    constitute    mental    incapacity    to 

,  make  a  will  at  a  time  when  she  was  not  suf- 
fering from  one  of  the  spells. 


4.  In  a  proceeding  contesting  the  probate  of 
a  win  on  the  ground  of  undue  Influence  and 
mental  incapacity  of  the  testatrix,  the  proponent 
was  asked  on  cross-examination  If  he  had  not, 
on  a  certain  occasion,  attended  door  for  testa- 
trix, the  purpose  being  to  show  that  testatrix 
had  sold  intoxicating  liquor  in  violation  of  law. 
Proponent  answered  that  he  had  not.  BeU, 
that  the  question  whedier  testatrix  ever  sold  in- 
toxicating liquor  in  violation  of  law  was  im- 
material on  any  issue  in  the  case,  and  hence 
evidence  to  contradict  proponent's  answer  was 
Inadmissible. 

Appeal  from  Probate  Court 

Proceeding  In  the  probate  court  by  William 
Lancaster  against  Charles  E.  Alden,  as  ex- 
ecutor of  the  win  of  Mary  B.  Dawley,  deceas- 
ed, contesting  the  probate  of  the  wllL  Ver- 
dict on  appeal  for  contestant.  On  propon- 
ent's petition  for  new  trial.    Petition  granted. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

F.  P.  Owen,  for  appellant  Frank  H.  Bel- 
lln  and  Irving  ChampUn,  for  appellee. 

TILLINGHAST,  J.  The  evidence  in  this 
case  very  strongly  preponderates  against  the 
verdict  upon  all  of  the  issues  passed  upon  by 
the  Jury.  As  to  the  first  special  finding  of 
the  Jury,  viz.,  "that  the  Instrument  in  writ- 
ing purporting  to  be  the  last  will  and  testa- 
ment of  Mary  E.  Dawley  was  the  result  of 
undue  Influence  exerted  upon  ber  by  Cbarles 
£.  Alden,"  there  is  practically  no  evidence  to 
sustain  It.  It  Is  true  that  said  Alden  was 
quite  friendly  with  Mrs.  Dawley;  that  be 
did  considerable  work  for  her  In  his  ca- 
pacity as  a  contractor  and  builder  between 
July,  1897,  when  he  first  became  acquainted 
with  her,  and  the  time  of  her  death,  and 
that  he  occasionally  aided  her  in  matters  of 
business.  But  there  is  neither  any  direct 
evidence  that  he  ever  attempted  In  any  way 
to  Influence  her  In  regard  to  the  making  of 
her  will,  nor  are  there  any  circumstances 
shown  In  evidence  from  which  the  Jury  w^ere 
warranted  In  inferring  the  existence  of  any 
such  Influence  having  been  exerted  iipon 
her  by  him.  The  mere  fact  that  the  testatrix 
left  all  of  her  property — ^with  the  exception 
of  a  few  nominal  sums  which  she  bequeathed 
to  her  relatives — to  said  Alden  is  not  suflScieDt 
to  show  that  any  undue  influence  was  exert- 
ed upon  her  by  him  In  the  premises;  nor  do 
we  think  it  furnishes  any  evidence  In  sup- 
port of  said  finding,  in  view  of  the  explana- 
tion of  the  gift  which  appears  in  her  will, 
namely,  that  "Said  Charles  E.  Alden  has 
been  kind  to  me,  has  helped  me  when  my 
relatives  neglected  me,  has  lent  me  assist- 
ance that  I  can  never  repay;  so  I  leave  all 
my  possessions  to  him";  and  also  in  view  of 
the  fact  that  she  was  quite  largely  Indebted 
to  him  when  the  will  was  made.  It  Is  also 
to  be  noted,  in  this  connection,  that  the  tes- 
tatrix left  no  issue;  that  she  was  never  on 
intimate  terms  with  ber  father,  the  con- 
testant in  this  case,  he  having  paid  no  at- 
tention to  her,  or  done  anything  whatever 
for  her  support,  since  she  was  three  years 
old.    Indeed,  he  blmselt  testifies  that  he  bad 
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never  seen  iier  alnCe  sbe  was  6t  tbat  age. 
It  is  also  to  be  noted  that  the  testatrix  was 
not  on  Intimate  terms  with  any.  of  the  mem- 
bers of  her  father's  family.  We  think  the 
finding  of  the  jury  upon  said  Issue,  therefore, 
in  Tlew  of  the  evidence,  must  have  been  bas- 
ed upon'  conjecture  or  Buspiclon  merely,  or 
else  that  It  was  the  result  of  prejudice;  and 
hence  it  should  not  be  allowed  to  stand.' 

'  In  what  we  have  thus  said  regarding  the 
lasaffidency  of  the;  evidence  to  sustain  said 
flndln'g  of  the  jury,  we  have  not  overlooked 
the  t^Ie  announced  by  this  court  in  Mullen  v. 
McKeon,  25  H.  I.  805,  56  Atl.  747,  viz.,  that: 
^''Where  the  will  is  unreasonable  In  Its  pro- 
visions and  inconsistent  with  the  duties 
of  the  testator  with  reference  to  his  property 
and  family,  or  what  the  Civilians  denominated 
an  Inofficious  testament,'  this  of  Itself  will 
Impose  upon  those  claiming  under  the  in- 
strument the  necessity  of  giving  some  rea- 
sonable explanation  of  the  imnatural  char- 
acter of  the  will,  or  at  least  of  showing  that 
its  character  is  not  the  offspring  of  mental 
defect,  obliquity,  or  perversion."  The  bur- 
den thus  referred  to  Is  undoubtedly  devolved 
upon  the  devisee  and  legatee  under  this  will, 
be  being  a  stranger  In  blood  and  family  ties 
to  the  testatrix.  But  the  explanation  g^ven 
in  the  will  Itself,  together  with  the  circum- 
stances appearing  in  the  evidence  as  afore- 
said, clearly  sustains  said  burden,  and  hence 
the  rule  referred  to  is  satisfied.  * 

As  to  the  second  special  finding  of  the 
Jury,  namely,  "that  the  said  Mary  F.  Dawley 
-v^as  of  unsound  mind  on  the  4th  day  of  No- 
vember, 1898,  at  the  time  of  the  execution 
by  her  of  the  Instrument  purporting  to  be 
her  last  will  and  testament,"  there  Is  no  suf- 
ficient evidence  to  support  It  The  facts  re- 
Kitlng  to  the  execution  of  the  will  are  these: 
On  November  4,  1898,  the  testatrix  was  seis- 
ed with  an  attack  of  acute  Indigestion,  caus- 
ing fimctional  trouble  of  the  heart,  which 
led  her  to  believe  that  she  was  about  to  die. 
She  th^eopon  hastily  commenced  to  draw 
the  will  In  question  with  her  own  hand,  and 
presently  sent  for  two  of  her  near  neighbors, 
with  whom  she  was  well  acquainted,  to  come 
In  and'  witness  the  execution  of  the  will. 
When  they  arrived  they  found  her  sitting  at 
the  desk,  still  writing,  and  when  she  had 
ttilsbed  she  requested  them  to  read  it,  and 
sign  it  as  witnesses,  which  they  did.  After 
reading  It,  Emily  J.  Manley,  one  of  the  wit- 
nesses, asked  Mrs.  Dawley  who  this  man 
was  (that  is,  the  man  named  in  the  will  as 
devisee),  and  she  said  It  was  the  man  who 
bad  'been  improving  her  property,  and  that  he 
bad  been  a  true  friend  to  her.  The  other  wit- 
ness, Mrs.  Uzzle  Sheldon,  testifies  that  "she 
ttrid  me  that  she  was  very  much  Indebted 
to  Mr.  Alden,  and  was  going  to  take  that 
way  to  pay  Um;  that  It  was  the  only  way 
she  saw  of  paying  her  debt"  These  witness- 
es both  testify  that  Mrs.  Dawley  was  of 
sound  and  disposing  mind  and  memory  at 
that  time.  Many  other  witnesses  were  call- 
ed by  the  proponent,  most  of  whom  had 


known  Mrs.  Dawley  well  and  Intimately,  and 
several  of  whom  had  had  frequent  business 
relations  with  her  covering  quite  a  long  peri-' 
od,  and  their  uniform  testimony  was  to  the 
effect  that  she  was  always  regarded  as  a 
bright  active,  and  Intelligent  woman,  partic- 
ularly keen  and  shrewd  In  business  affairs, 
and  of  unquestioned  and  undoubted  mental 
capacity.  After  the  death  of  her  husband, 
which  occurred  in  1895,  she  continued  the 
business  which  he  left—- that  of  storekeeping 
In  a  small  way — ^up  to  the  time  of  her  death: 
She  kept  her  own  books  of  acconnt  prepaJrCd 
and  sent  out  all  bills  to  her  customers,  and 
displayed  a  special  aptitude  for  commercial 
transactions.  In  addition  to  this,  she  did  her 
own  housework,  and  kept  two  Cows,  whlCb 
she  milked  and  cared  for  vrlthont  assistance. 
Sbe  was  always  very  prudent  and  diligent 
and  displayed  good  Judgment  In  the  manage- 
ment of  all  her  affairs.  Dr.  George  H.  Ken- 
yon,  a  well-known  and  highly  respectable 
physician  of  large  experience,  was  Mrs.  Daw- 
ley's  physician  at  the  time  of  the  attack  re^ 
f erred  to,  and  had  treated  her  occasionally' 
for  10  or  12  years  next  before  that  time.  He 
testified  that  she  was  thoroughly  frightened, 
and  afraid  she  was  going  to  die  at  that  time, 
but  that  she  recovered  In  two  or  three  days  • 
afterwards;  that  during  his  acquaintance- 
with  her  he  never  saw  any  Indication  of  any 
mental  derangement  or  unsoundness  beyond 
what  any  person  would  have  that  was  ill. 
He  also  testified  that  Mrs.  Dawley  had  a 
strong  mind  duitug  all  the  time  that  he  knew 
her,  and  that  she  was  a  very  positive  woman, 
and  liked  to  have  her  own  way.  After  the 
wUl  was  executed,  it  was  handed  to  said  Elm- 
ily  J.  Manley,  one  of  the  subscribing  witness- 
es thereto,  by  Mrs.  Dawley,  who  kept  it  for 
some  weeks,  when  the  latter  called  for  it 
and  It  was  returned  to  her.  She  lived  nearly 
three  years  after  the  will  was  executed,  but 
never  made  any  change  therein,  although  it 
was  under  her  control  during  all  tills  time. 
And  this  circumstance  materially  strength-  - 
ens  the  case  In  favor  of  the  proponent  See 
Schouler  on  Wills  (2d  Bd.)  <  239,  last  para- 
graph, and  cases  In  note  7.  See,  also.  Con- 
verse V.  Converse,  21  'Vt  168,  62  Am.  Dec. 
58,  and  Klnne  v.  KInne,  9  Conn.  102,  21  Am. 
Dec.  732,  as  to  what  constltntes  soffldent 
capacity  to  make  a  will. 

The  testimony  relied  on  by  contestant  as 
tending  to  show  unsoundness  of  mind  was 
mainly  to  the  effect  that  the  testatrix  occa- 
sionally dinring  her  life  had  "spells,"  so  call- 
ed by  the  witnesses,  during  which  she  show- 
ed signs  of  lunacy;  that  during  these  "spells" 
she  would  laugh  and  cry,  rave  and  swear, 
and  behave  In  a  very  unnatural  and  peculiar 
manner.  The  witnesses  who  testify  to  these 
"spells,"  however,  attribute  them  In  the  main 
to  the  fact  that  Mrs.  Dawley  was  a  very  ner- 
vous, high-strung  woman,  of  violent  temper, 
and  a  woman  who  had  generally  Insisted  on 
having  her  own  way;  and  that  when  she  got 
mad  she  would  have  one  of  these  spells.  But  • 
they  all  admit  that  outside  of  these  "spella," 
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wliich.  acGqr^ns  to  mo$t  of  th«  testimooy, 
only  occunred  at  quite  loug  lutervals  of  time, 
she  was  a  woman  ot  sound  mlod  and  very 
good  l^uaijaesa  ability.  Some  of  the  witoesa- 
ea  for  tbe  cuntesta&t  testified  that  Mrs.  Daw> 
ley  oGcaaioually  drank  to  excess,  and  when 
In  this  condition  she  showed  signs  at  lunacy. 
Others  testified  to  the  effect  that  she  was 
hysterica)  cm  the  occasions  referred  to.  The 
"spells"  relied  on,  however,  from  whatever 
cause  tbey  arose,  only  occurred  occasionally, 
and  were  only  of  such  a  character,  at  the 
TTorat,  as  to  tempoi-arUy  rendiw  her  incompe- 
tent to  transact  business.  And  It  la  well-set- 
tled law  that  onusual  and  irregular  babita, 
known  as  "personal  eccentridtiee,"  do  not 
i^tcapacitate  one  from  making  a  will,  tmlesa 
they  have  been  indulged  in  to  such  an  ex- 
tent aa  to  amount  to  insanity.  A.  ft  E.  Ency. 
of  L.  vol.  as  (1st  £d.)  988.  In  the  case  at 
bar  it  is  uncontradicted  tbat  at  tbe  time 
when  tbe  testatrix  made  the  will  in  Question 
she  was  not  sufTering  from  any  of  tbe  di»- 
turbing  influences  referred  to  by  tbe  wit- 
.  neases  for  the  contestant,  but,  on  tb«  other 
band,  aa  already  stated,  it  ia  clearly  shown 
tbat  abe  was  then  of  sound  and  dispoaing 
mind  and  memory,  and  hence  competent  to 
make  a  will.  The  third  special  finding  of  the 
Jury,  therefore,  namely,  that  "on  the  4tb 
day  of  November,  1898,  at  the  time  of  tbe  eix- 
ecution  by  her  of  the  instrument  purporting 
to  be  her  last  will  and  testament,  Mary  F, 
Dawley  was  suffering  from  one  of  tbe  occa- 
sional spells  of  mental  illness  or  incapacity 
shown  in  evidence  by  witnesses  for  tbe  con- 
testant;" was  wholly  without  evidence  to 
support  it. 

During  tbe  trial  of  the  case  counsel  for 
contestant,  in  cross-examination  of  the  wit- 
ness Charles  E.  Alden,  asked  him  if  be  did 
not,  on  a  certain  occasion  when  a  chrcua  was 
exhibiting  in  tbe  neighborhood,  "tend  door 
at  Mrs.  Dawley's  store.  A.  I  did  not.  Q. 
Don't  you  know  you  were  the  party  that 
stood  and  would  let  in  about  so  many  men 
at  a  time,  and,  after  they  bad  received  their 
refreshments,  you  would  let  tbem  out;  and 
let  in  another  gang?  A.  Nothing  of  the 
kind."  Subsequently,  in  rebuttal,  counsel  for 
contestant  was  permitted,  against  objec- 
tion, to  contradict  the  witness  Alden  as  to 
said  matter  by  asking  tbe  witness  Annabelle 
Lancaster  tbe  following  questions:  "Q.  Do 
yon  remember  tbe  time  the  circus  was  tbere? 
A.  Yes.  Q.  Was  it  there  Sunday?  A.  Yea. 
Q.  I  will  ask  yon  if  Mrs.  Dawley  was  selling 
beer  that  Sunday?  (Objected  to  by  Mr. 
Ohampllu.)  Q.  Was  Mr.  Alden  tending  door 
for  her  on  this  Sunday,  or  was  Mrs.  Dawley 
tending  door?  A.  Yes,  Q.  How  long  did 
be  tend?  A.  While  I  was  tbere,  he  tended 
door  all  tbe  time.  Q.  How  long  were  you 
tbere?  A.  About  three  hours,  I  think."  To 
tbe  admission  of  this  testimony  proponent's 
counsel  excepted  on  tbe  ground  tbat  tbe  mat- 
ter brought  out  In  cross-examination,  as  afore- 
said, was  new  and  immaterial,  and  hence 


that  counsel  for  contestant  bad  made  Ur. 
Alden  his  own  witness,  and  could  not  offer 
testimony  in  rebuttal  to  contradict  bim. 
Counsel  for  proponent  now  alao  contends  tbat 
tbe  testimony  was  impertinent,  aa  it  did  not 
tend  to  prove  either  inaanily  In  Mrs.  Dawley 
or  undue  influence  exerted  npon  ber  In  the 
npaklng  of  ber  will.  Also  tbat  it  did  not  ap- 
pear when  the  alleged  Incident  baippeoed. 
and  hence  that  it  may  have  happened  after 
the  maJUng  of  her  will.  He  alao  argue*  tbat 
tbe  testimony  was  offered  to  pr^udioe  tbe 
Jury,  in  that  It  q>read  before  tbem  soiao  of 
the  details  9f  an  alleged  unlawfnl  tr»n»ac- 
tlan.  We  think  the  evidence  was  improperly 
admitted.  A  witness  cannot  be  croas-examin- 
ed  aa  to  any  fact  wlii«:h  is  collateral  and 
irrelevant  to  tbe  issna  merely  for  tbe  purpose 
of  contradicting  bim  by  other-  erldeace. 
Hiidebum  v.  Gurran,  65  Pa.  69-63;  Rice  on 
Et.  p.  632.  "A  party  having  (gosa^xa mined 
a  wltneas  aa  to  immaterial  matters  is  bound 
by  his  answertk  and  it  U  error  to  allow  a 
contradiction."  Bice  on  Ev.  supra;  Wintou 
V.  Meeker,  25  Conn.  456;  Fletcher  v.  Ball- 
Tray  Co..  1  Allen,  9,  79  Am.  Dec  695:  Com. 
V,  Cain,  14  Gray,  7:  Oandolfo  v.  Appleton, 
40  N.  Y.  633.  See,  also,  cases  collected  in 
Rice  on  Ev,  on  page  633.  "To  aifor<»  or 
recogniae  any  otber  rule,"  saya  Mr.  Bice;,  an. 
pra,  p.  633,  "would  complicate  the  lasnea, 
and  lead  to  an  Interminable  collateral  investi- 
gation of  topics  entirely  foreign  to  tbe  ease, 
and  In  no  way  raised  by  tbe  pleadings." 
Whether  tbe  witness  Alden  bad  acted  In  tbe 
capacity  of  doorkeeper  for  the  testatrix  on 
some  Sunday,  and  thereby  aided  her  in  vio- 
lating the  liquor  law,  was  not  material  to 
any  of  the  Issues  raiaed,  and  hence  the  cmi- 
testant  should  n^t  have  been  allowed  to  ottee 
testimony  tending  to  impeach  the  witness  on 
that  point  Moreover,  it  does  not  appear 
whether  tbe  transaction  referred  to  occurred 
before  or  after  tbe  making  of  the  wlU  in 
question. 

In  this  connection  it  la  pertln«>t  to  re- 
mark tbat  testimony  bearing  upon  tbe  ques- 
tion as  to  whether  the  testatrix  kept  and 
sold  intoxicating  liquors  in  violation  at  law 
bad  no  legitimate  bearing  upon  any  of  the 
issues  involved  in  tbe  case.  The  fact  that  a 
person  was  engaged  in  an  illegitimate  bnai- 
ness  at  the  time  of  making  bia  will  does  not 
show  or  tend  to  show  that  he  was  incompe- 
tent to  make  a  will,  or  that  he  waa  qndnly 
influenced  in  tbe  making  thereof.  And,  aa 
the  natural  tf  ect  of  such  testimony  would 
be  to  prejudice  tbe  Jury  against  the  wlU,  It 
should  not  be  admitted  in  a  case  of  this 
sort 

For  a  fall  and  clear  exposition  of  the  law 
bearing  upon  the  questions  of  mental  ca- 
pacity and  undue  Influence  in  cases  of  this 
!!ort,  see  the  able  opinion  of  Endlich,  J.,  which 
was  afilrmed  by  tbe  Bopreme  (DfHurt  of  Penn- 
sylvania in  tbe  case  of  Caughey  v.  Briden- 
bagh,  57  Atl.  821,  decided  March  14,  1904. 

Proponent's  petition  for  new  trial  granted. 
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STATB  y.  HAND. 

(Snsiwne   Court  of  New  Jersey.     Aog.  B, 
1904.) 

OramB— BIBDaiRG--<3VI.L8 — CONFSBSIOH»— 
AOMlpSIBILITT. 

1.  An  amendment  b>  the  oyster  Uw,  approv- 
ed March  22,  1901  (P.  L.  p.  307),  known  as 
the  "Rough  Cull  Law,"  which  makes  it  a  mis- 
demewftor  for  any  person  engaged  in  dredging 

•oysters  frost  any  of  the  beds  and  grounds  above 
the  "southwest  line"  "under  the  waters  of  Del- 
aware river,  Delaware  Bay  and  Maurice  River 
Cove,"  to  neglect  or  refuse  to  coll  such  oysters, 
oyster  shells,  and  other  materials  as  soon  as  they 
are  emptied  out  of  the  dredges  on  the  deck  of 
tite  vessel,  and  before  they  are  shoveled  back 
from  that  part  of  the  deck,  so  closely  that  three 
bushels  thereof  taken  from  any  portion  of  a 
deck  load  after  the  same  shall  have  been 
•hoveled  back  from  that  part  of  the  deck,  etc., 
sbajl  not  contain  more  than  15  per  centum  of 
AMb  and  other  materials,  was  heti  sufficient 
to  cover  an  alleged  violation  thereof  where  tb« 
iMukets  of  oysters  for  the  test  were  taken  from 
a  part  of  such  deck  load  which  had  been  re- 
moved from  the  deck  into  the  hold  of  the  vessel 
before  .the  officers  In  pursuit  had  reached  the 
same. 

2.  A  oonstructioB  of  a  statute  which  would 
have  the  effect  of  placing  it  In  the  power  of  a 
transgressor  to  defeat  by  an  evasion  the  object 
and  purpose  o9  the  law  will  not  be  favored. 

3.  The  failure  to  cantion  a  prisoner  when 
be  appears  before  a  magistrate  and  makes  in- 
criminating statements  in  answer  to  questions  is 
no  bar  to  their  admission  as  evidence,  so  long  as 
it  appears  that  the  statements  were  voluntary, 
and  not  the  product  of  hope  or  fear  incited  by 
some  word  or  act  of  those  in  authority. 

(Syllabus  by  the  CourtO 

Error  to  Court  of  Quarter  SesalonB,  Cum- 
berland Cotinty. 

Leonard  C.  Hand  yna  convicted  of  a  vlo- 
latioB  of  ths  oyster  law,  and  brings  error. 
Affirmed. 

Argued  December  term,  190S,  before  QUM- 
MKRE,  C.  J.,  and  DIXON,  BWATZB,  and 
HENDRICKSON,  JJ. 

Samnel  Iredell  and  Howard  Carrow,  for 
plaintiff  In  error.  J.  Hampton  FitUan  and 
Walter  H.  Bacon,  fbr  the  State. 

HENDRICKSON,  J.  This  writ  brings  up 
for  review  the  entire  record  of  tbe  convic- 
tion of  tbe  defendant  upon  an  Indictment 
In  the  Cumberland  quarter  sessions  for  the 
▼iolation  of  an  amendment  to  the  oyster  law 
approved  March  22,  1901  (P.  L.  p.  307), 
Imown  as  the  "Rough  OuU  Law." 

One  of  the  errors  assigned  and  urged  as 
a  ground  for  reversal  is  the  refusal  to  quash 
the  indictment.  One  of  the  alleged  inflrmi- 
tles  In  the  indictment  Is  stated  by  counsel 
In  tliis  way:  "The  indictment  charges  no 
crime.  It  really  cliarges  that  a  crime  was 
not  committed,  for  it  says  that  the  three 
bushels  of  oyst^s  did  not  contain  more  tiian 
flfteen  per  centum  of  shells  and  other  ma- 
terial." Tbe  pertinent  words  of  the  act 
are  "all  such  oysters,  oyster  shells  and  other 
material  shall  be  culled  as  aforesaid  so  close- 

1 1.  See  Criminal  Law,  voL  14,  Cant.  Dig.  |  IU8. 
58  A.— U 


!y  that  three  bushels  thereof  taken  fnnn 
any  portion  of  a  deck  toad  of  oysters,  after 
the  same  shall  haw  been  sfaovded  bade  from 
that  part  of  the  deck  used  for  emptying  tbe 
dredges  and  tongs  aforesaid,  shall  not  coB- 
taln  more  tlian  fifteen  per  centum  of  slielle 
and  other  materials."  And  tbe  neglect  or 
tiefnaal  of  any  person  to  cull  as  aforesaid 
such  oysters,  oyster  diells,  and  other  ma- 
terial is  declared  to  be  a  miadenieanor.  The 
indictment  charges  in  tliat  partl^idar  that 
the  defendant  did  tlien  and  there^  etc.,  fail, 
neglect,  and  refuse  to  cull  the  ssid  oysters, 
etc.,  so  closely  tliat  three  boshels  thereof, 
•tc.,  did  not  contain  more  than  fifteen  per 
centum  of  sbells  and  other  materials,  etc. 
The  charge  plainly  follows  the  words  of  the 
act,  and  that  is  sufficient  Another  objection 
to  the  form  of  the  indictment  is  this:  Tbe 
statute  says  the  culling  shall  be  done  as  soon 
as  the  same  are  emptied  out  of  the  dredges 
and  tongs,  and  that  all  shells,  etc,  shall  be 
Immediately  thrown  bade  upon  the  beds,  etc., 
from  which  the  same  were  taken.  Tbe  in* 
dlctmeiit  falls  to  use  the  words  "as  soon" 
and  'Immediateiy"  in  charging  these  faUnre* 
of  duty.  But  we  think  the  indictment  ciMiv 
ges  at  least  the  equivalent  of  these  expre*- 
slona.  The  indictment  sets  -out  the  various 
acts  and  failures  of  duty  wlilch  constitnte 
the  offense,  as  occurring  consecutively  in 
the  order  named  in  the  statute.  Ttie  day 
and  date  of  the  first  fact  alleged  is  given, 
and  the  others  are  stated  as  having  "tlien 
and  there"  occurred.  When  tills  is  so^  it  is 
to  be  inferred  ttiat  the  facts  alleged  were 
coexistent,  occurring  at  the  same  point  of 
time.    10  Am.  ft  Bug.  Bnc.  of  L.  68B. 

The  next  error  alleged. is  the  admission  la 
evidence  of  an  alleged  confession  by  the 
defendant  made  before  the  justice  of  the 
peace  when  he  was  first  brought  in  under 
the  warrant.  Upon  that  occasion  the  jus- 
tice read  the  complaint  to  tbe  prisoner,  and 
asked  if  he  was  guilty  or  not  guilty.  The 
reply  was,  "I  am  guilty."  There  was  noth- 
ing said  to  the  prisoner  as  prolimlnary  to 
this  question,  by  way  of  cantion  or  oth»- 
wlse.  It  is  urged  tliat  he  should  have  been 
cautioned.  It  Is  the  duty  of  the  court  to 
ascertain  that  such  incriminating  statements 
made  by  a  prisoner  in  custody,  when  offered 
in  evidence,  were  voluntary,  and  not  the 
product  of  hope  or  fear  induced  by  those  In 
authority  over  him. . :  In  the  performance  of 
this  duty,  the  learned  trial  Judge,  bef<»e 
admitting  the  evidence,  gave  to  the  eeonsel 
of  the  prisoner  an  opportunity  to  cross-«c- 
amine  the  witness,  and  to  offer  testimony  by 
the  defendant  or  others  upon  the  question 
of  whether  the  statement  or  ccmfession  was 
induced  by  the  influence  of  hope  or  fear.  This 
opportunity  was  declined  by  counsel,  with 
the  remark  that  the  defense  did  not  d'aim 
anything  of  the  kind.  And  since  there  were 
no  circumstances  or  other  evidence  in  proof 
to  indicate  tliat  the  confession  was  obtained 
by  illicit  practices  of  any  character,  the  de- 
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termination  of  the  trial  judge  that  the  con- 
fession was  voluntary  was  entirely  Jostifled, 
and  the'  evidence  was  properly  admitted. 
State  y.  Hernia  (Ct  of  Errors)  68  N.  3.  Law, 
299,  63  Atl.  85;  State  v.  Hill,  65  N.  J.  Law, 
626,  47  Atl.  814;  State  v.  Young,  67  N.  J. 
Law,  223,  51  AU.  939;  Roesel  v.  State,  62  N. 
3.  Jj&w,  216,  41  Atl.  408.  Another  obJecUon 
to  this  evidence  was  that  the  admission  was 
brought  out  in  answer  to  a  qnestion  by  the 
justice  which  he  had  no  right  to  ask.  But 
the  settled  rule  Is  that  a  confession  is  ad- 
missible^ though  it  is  elicited  by  questions, 
whether,  put  to  the  prisoner  by  a  magistrate, 
officer,  or  private  person,  and  the  form  of 
the  question  is  immaterial  to  the  admissibil- 
ity, even  though  it  assumes  the  prisoner's 
guilt  1  Oreenl.  Ev.  229;  Roesel  v.  State, 
supra.  Nor  does  the  fact  that  the  com- 
plaint Itself  was  not  put  In  evidence  render 
the  confession  inadmissible.  The  defend- 
ant's counsel  did  not  ask  to  have  the  com- 
plaint put  in  evidence,  as  he  had  a  right  to 
do.  That  the  state  did  not  offer  it,  we  think, 
is  not  error.  When  the  state  offers  in  evi- 
dence one  part  of  the  conversation  of  a  pris- 
oner as  proof  of  a  confession,  the  prisoner 
has  a  right  to  lay  before  the  court  the  whole 
of  what  was  said  in  that  conversation.  1 
Oreenl.  Ev.  218. 

It  is  urged  that  the  refusal  to  direct  a 
verdict  of  acquittal  at  the  close  of  the  case 
iras  error.  Whether  such  a  motion  accords 
.  with  proper  practice  was  considered,  but 
not  decided.  In  Burnett  v.  State,  62  N.  J. 
Law,  610,  41  Atl.  719.  Assuming  the  regu- 
larity of  the  motion,  the  state  of  the  evi- 
dence at  the  close  did  not  warrant  such  a 
direction. 

It  is  contended  that  there  was  no  proof 
that  the  shells  were  taken  above  the  south- 
west line.  But  the  contrary  is  the  fact 
The  defendant  testified  that  on  the  day 
named  he  was  dredging  for  oysters  north 
of  the  southwest  line,  and  that  at  Beadon's 
Point  which  is  above  the  southwest  line,  he 
dredged  and  emptied  upon  the  deck  120 
baskets  of  oysters.  He  also  testified  that 
he  admitted  to  saying  before  the  magistrate, 
"I  can't  help  be  guilty  of  these  shells  that 
he  meastu-ed."  It  is  further  urged  that  the 
evidence  that  the  oysters  measured  were 
taken  from  the  hold  of  the  boat  does  not 
sustain  the  requirement  of  the  statute  "that 
three  bushels  thereof  taken  from  said  deck 
load  of  oysters  aforesaid,  after  the  same 
had  been  shoveled  back  as  aforesaid,  from 
that  part  of  the  deck  of  said  vessel  used 
for  emptying  the  dredges  and  tongs  afore- 
said, did  not  contain  more,"  etc.  The  evi- 
dence of  the  defendaat  was  that  he  culled 
the  o.vsters  as  he  dredged  and  deposited 
them  upon  the  deck,  and  threw  the  trash 
overboard;  that  he  would  then  throw  the 
oysters  back,  and  after  awhile  they  would 
get  In  his  way,  and  he  would  shovel  them  in 
the  baskets,  and  they  were  then  dumped  into 
the  forward   hold  of  the  vessel.    We  are 


unable  to  agree  with  the  defendant's  con- 
tention that  the  oysters  having  been  dump- 
ed into  the  hold  from  the  deck  before  the 
officers  had  reached  the  boat  to  examine  the 
contents  and  make  the  test  the  statute  no 
longer  covers  the  case,  and  the  defendant 
could  not  be  convicted.  -To  give  the  statute 
this  construction  would  be  putting  it  in 
the  power  of  any  one  engaged  in  such  un- 
lawful dredging  to  defeat  the  law  and  es- 
cape punishment  by  his  own  act  in  damping- 
the  deck  load  of  oysters  Into  the  hold  as 
soon  as  they  were  culled.  But  we  think  this 
would  be  to  encourage  a  palpable  evasion  of 
a  law  sufficiently  plain  in  its  language  and 
meaning  to  cover  the  offense  as  here  proved. 
A  construction  that  would  aid  such  evasions 
of  a  statute  is  not  favored.  26  Am.  &  Bng. 
Enc.  of  L.  (2d  Ed.)  657.  The  gravamen  6f 
the  offense  plainly  is  the  refusal  or  neglect  to 
cull  the  oysters  caught  above  the  southwest 
line  as  closely  as  the  statute  requires,  tbe 
baskets  of  oysters  for  the  test  to  be  taken 
from  the  deck  load  after  they  hav^  been 
shoveled  back. 

The  question  whetiier  the  baskets  of  oys- 
ters for  the  test  whether  taken  from  a  part 
of  the  deck,  or  from  the  hold  wherein  they 
had  been  removed,  were  oysters  dredged 
within  the  prohibited  limits,  would  be,  u 
it  wan  in  this  case,  a  question  for  the  jury. 
Upon  this  and  other  questions  of  fact  sub- 
mitted, we  think  there  was  evidence  suffi- 
cient to  support  the  verdict 

The  result  is  that  the  Judgment  below  will 
be  affirmed,  with  costs. 


(•7  N.  J.  B.  Ml) 
PEHLING  V.  GOINGS  et  aL 
(Court  of  Chancery  of  New  Jeisey.    July  26, 
1904.) 

ICXCHANICS'  USRS  —  HOTICK  —  SUFFICIKlfCI— 
BEBVICE— EFFECT   OF   BAKKXTTFTCT. 

1.  A  written  notice  served  upon  the  owner  bj 
a  materialman  under  section  3  of  the  mechan- 
ic's lien  act  (P.  L.  1898,  p.  538),  if  It  complies 
with  the  statute  in  other  respects,  is  not  de- 
fectiva  because  It  omits  to  state  that  a  previooi 
demand  for  payment  of  the  sum  claimed  by  the 
noticing  party  had  been  made  upon  the  con- 
tractor. Nor  because  served  by  an  attorney  or 
agent  of  the  claimant,  and  not  by  the  daiin- 
ant  in  person.  Nor  because  the  agent  of  the 
claimant  who  demanded  payment  from  the  con- 
tractor, or  gave  notice  to  the  owner,  was  not 
authorized  to  act  by  a  written  jwwer  for  the 
claimant 

2.  Such  notices  may  be  efficiently  served  in 
any  form  or  by  any  method  which  in  effect 
gives  the  written  notice  prescribed  by  the 
statute. 

3.  It  is  only  creditors  of  the  contractor  named 
in  the  filed  contract  who  are  entitled  to  serve 
stop  notices  under  section  3  of  tbe  medhanic's 
lien  act  (P.  L.  1898,  p.  538).  Creditors  of  a 
subcontractor  have  not  that  privilege. 

4.  The  United  States  bankrupt  law  of  Jaly  1, 
1898,  c.  541,  i  67f,  30  Stat  665  fu.  S.  Comp. 
St  1901,  p.  3450],  does  not  hivaiidate  the  right 
which  a  claimant  acquired  by  serving;  a  stop  no- 
tice under  section  3  of  the  mechanic's  lien  act 
of  this  state  (P.  L.  1898,  p.  538),  although 
such  service  may  be  made  within  four  monui 
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next  precedine  the  filing  of  the  petition  in 
bankruptcy.  The  steps  taken  nnder  said  sec- 
tion 3  are  not  snch  assigmenta  as  are  invalidat- 
ed by  the  bankrupt  act,  nor  are  they  transfers 
by  a  bankrupt  to  hinder  and  defraud  liia  cMd- 
iton. 

(Syllabaa  by  the  Court) 

BUI  by  Anna  R.  Fehllng  against  Everett  C. 
Goings  and  others.    Decree  for  defendants. 

This  Is  an  interpleader  bill  filed  by  Anna 
R.  Fehllng  against  JSverett  O.  Goings  and 
others.  The  complainant  employed  the  de- 
fendant GcOlngs  under  a  written  contract  to 
alter  and  repair  her  property  known  as  the 
"Hotel  Vallalre,"  In  Atlantic  Caty.  The  con- 
tract was  filed  In  the  Atlantic  county  clerk's 
office.  The  contractor  failed  to  pay  the  per- 
sons who  furnished  material  and  did  work  for 
him  under  the  contract,  and  stop  notices  un- 
der the  mechanic's  lien  act  were  serred  upon 
the  complainant  owner;  claiming  such  large 
amounts  that  the  sum  remaining  In  the  hands 
of  the  complainant,  due  or  to  become  due 
to  the  defendant  Goings,  was  insufficient  to 
pay  the  lien  claims  in  full.  The  complainant 
flies  her  bill,  professing  herself  to  be  disin- 
terested between  the  parties,  and  ready  to 
pay  the  balance  In  her  hands  to  whomsoever 
It  should  be  paid,  but  declaring  that  she 
cannot  with  safety  make  the  payments  until 
the  parties  have,  by  Interpleader  with  each 
otb»,  settled  their  respective  rights.  A  de- 
cree of  interpleader  was  allowed  to  the  com- 
plainant, whereby  she  was  ordered  to  deposit 
in  this  court  the  amount  named  In  her  bill — 
the  sum  of  $5,249.75.  The  sum  of  $50  counsel 
fee  and  the  taxed  costs  of  her  suit  were  order- 
ed to  be  paid  therefrom,  and  it  was  directed 
that  the  defendants  should  Interplead  and 
adjust  their  several  claims  in  controversy  be- 
tween themselves.  The  cause  has  come  to  a 
hearing  upon  the  respective  Interpleading 
statements  of  the  defendants  as  claimants 
upon  the  fund.  Many  of  the  essentials  nec- 
essary to  be  proven  have  been  admitted  to 
be  true  without  formal  proof,  by  agreements 
of  counsel  made  during  the  taking  of  the 
testimony,  and  to  be  found  In  the  stenogra- 
pher's notes  of  the  evidence,  or  in  formal 
atlpnlations  on  file  In  the  cause.  The  de- 
fendant Bolte,  trustee  In  bankruptcy  of  Go- 
ings, the  contractor,  though  conceding  with- 
out proof  some  of  the  Incidents  necessary  to 
sustain  the  stop  notices,  required  that  the 
claimants  should  show  compliance  with  the 
statntory  requirements  regarding  demand  up- 
on the  contractor,  and  notice  to  the  owner, 
etc.,  and  claims  all  of  the  contract  price  not 
required  to  pay  such  claimants  as  are  fully 
proven  to  have  complied  with  the  require- 
ments of  the  statute. 

Wm.  L  Garrison,  for  Fleck  Bros.,  Billings, 
KiDf  &  Co.,  and  Chas.  H.  Blaine.  Louis  A. 
Repetto,  for  Sylvester  Leeds.  Godfrey  & 
Godfrey,  for  Daniel  B.  Ingersoll.  H.  F. 
Stockwell  and  F.  Q.  C.  Bleakley,  for  C.  B. 
Coles  &  Sons  Co.  Thompson  A  Cole,  for 
Somers  Lumber  Co.,  Somers  Brick  Co.,  Gab- 


riel Garrison,  and  Phoenix  Iron  Co.  W^- 
liam  M.  Clevenger,  for  G.  Arthur  Bolte,  trus- 
tee in  bankruptcy  for  B.  O.  Goings,  bank- 
rupt. 

GRET.  V.  C.  (after  stating  the  facts).  The 
right  of  the  several  claimants  will  be  con- 
sidered and  determined  In  the  order  of  prior- 
ity In  point  of  time  in  which  they  become 
fixed. 

The  notice  of  Billings,  King  &  Co.  was 
served  on  the  owner  on  July  30,  1901,  claim- 
ing the  sum  of  $322.60  under  section  S  of 
the  mechanic's  lien  statute  (P.  L.  1888,  p. 
538).  The  sufficiency  of  this  notice  ia  dis- 
puted upon  two  grounds:  First,  that  the 
notice  served  was  signed  by  Billings,  King 
&  Co.,  by  attorney,  while  the  statute  provides 
that  It  shall  be  the  duty  of  the  Journeyman, 
laborer,  or  materialman  to  give  the  notice. 
As  to  this  criticism,  the  statute  provides  that 
whenever  a  contractor  (In  case  of  contract 
filed)  shall,  upon  demand,  refuse  to  pay  any 
person  who  has  furnished  material  used  In 
the  building,  or  any  Journeyman,  etc.,  "it 
shall  be  the  duty  of  the  Journeyman  and 
laborer  ot  materialman  to  give  notice  In  writ- 
ing to  the  owner  of  such  riefusal."  The 
statute  does  not  prescribe  that  the  notice 
served  shall  be  signed  by  the  Journeyman, 
laborer,  or  materialman  who  gives  it,  but 
only  that  he  shall  give  notice  In  writing. 
The  signature  of  the  party  noticing  Is  prop- 
er to  give  the  writing  that  verity  which  such 
a  notice  should  have,  but  It  is  not  so  es- 
sential that  its  absence  would  destroy  the 
legal  effect  of  the  notice  if  all  the  statutory 
requirements  were  contained  in  the  writing 
served.  In  fact.  In  this  case  the  notice 
served  is  thus  signed  at  the  end:  "Billings, 
King  &  Co.,  Wm.  I.  Garrison,  Attorney." 
The  words  "BlUlngs,  King  &  Co."  are  In 
manuscript.  The  words  "Wm.  I.  Garrison, 
Attorney,"  are  typewritten.  It  does  not  ap- 
pear that  the  manuscript  signature  la  not 
that  of  BllUngs,  King  &  Co.  The  form  In 
which  the  attorney's  name  is  appended  does 
not  show  that  he  was  the  actor.  It  does  not 
say,  "Billings,  King  &  Co.,  by  Wm.  I.  Gar- 
rison, Their  Attorney."  If  it  did,  it  seems 
to  me  that  it  would  still  be,  as  it  now  is,  a 
notice  in  writing  given  by  Billings,  King  & 
Co.  as  required  by  the  statute.  It  appears 
without  dispute  that  the  claimants  Billings, 
King  &  Co.  did  in  fact  give  to  the  owner 
the  notice  in  writing  above  referred  to.  This 
they  did  by  their  agent  Service  of  these 
notices  by  the  agent  of  the  claimant  has 
always  been  recognized  as  a  compliance 
with  the  terms  of  the  statute.  If  the  pres- 
ent objection  is  forceful,  and  a  "Chinese" 
performance  of  the  statutory  requirements 
must  be  rendered,  then  this  service  must  be 
made  by  the  claimant,  and.  If  there  be  half 
a  dozen  members  of  a  firm  of  claimants,  by 
all  of  them  acting  at  the  same  time,  in  a 
body;  for  the  same  principle  of  law  which 
enables  one  partner  to  act  for  the  otlwi 
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pavtners  enables  an  agent  to  act  for  Ills 
principal. 

I  a«i  referted  to  tUe  caoM  of  Foster  t. 
Bndderow  (N.  J.  Cb.)  3  AtL  694,  as  autbottty 
for  the  contention  that  tbe  stop  notice  re- 
quired by  the  statute  (section  3)  to  be  given 
to  the  owner  mnst  be  signed  by  the  journey- 
man, laborer,  or  materialman  vho  gires  it 
The  decision  referred  to  does  declare  ta  its 
syllabus  that  "a  written  demand  made  upon 
the  owner  by  an  agent,  without  any  written 
authority  from  the  principal,  giving  said 
agent  power  to  receive  the  money  due,  may 
be  properly  disregarded  by  the  owner."  The 
text  of  the  report  of  the  ease,  however,  shows 
that  the  paper  criticised  was  not  the  stop 
notice  required  by  section  3  to  be  served 
upon  the  owner,  but  a  demand  ma'de  upon 
the  contractor  that  be  should  pay.  The  de- 
cision is  therefore  Inapplicable  on  the  present 
question^-whether  the  stop  notice  given  to 
the  owner  Is  required  by  section  3  of  tbe 
statute  to  be  signed  by  the  noticing  claimant. 
The  Judgment  is  also  made  the  basis  of  ob- 
jection to  tbe  Sufficiency  of  stop  notices  serv- 
ed on  the  owner  where  the  previous  demand 
for  payment  made  upon  the  contractor  was 
by  some  attorney  at  law  or  agent  of  the 
claimant  who  was  not  shown  to  have  been 
appointed  agent  or  attorney  Of  the  claimant 
to  demand  payment  for  the  contractor  by 
sotne  written  authority.  This  does  call  up 
tbe  very  question  which  by  the  text  9t  the 
report  of  the  case  of  Foster  ▼.  Budderow 
appears  to  bav«  been  decided.  That  deci- 
sion was  made  under  the  mechanic's  lien 
law  as  found  in  New  Jersey  Bevlslon  18T7, 
p.  668,  {  3.  The  provisions  of  that  act  re- 
garding the  demand  for  payment  to  be  made 
upon  the  contractor  are  the  same  as  those 
In  the  act  presently  in  force  (P.  L.  1899, 
p.  638,  f  3),  and  are  as  follows:  "Sec.  3.  That 
whenever  any  master  workman  or  contract- 
or Shan,  upon  demand,  refuse  to  pay  any  per- 
son who  may  have  furnished  materials  used 
in  the  erection  of  any  such  bouse  or  other 
building,  or  any  journeyman  or  laborer  em- 
ployed by  him  in  the  erection  or  constructing 
any  bnllding,  the  money  or  wages  due  to 
him.  It  shall  be  the  duty  of  such  journey- 
man or  laborer,  or  materialman,  to  give  no- 
tice In  writing  to  the  owner  or  owners  of 
such  bnllding  of  such  refusal  and  of  the 
amount  due  to  him  or  them  and  so  demand- 
ed, and  the  owner  or  owners  of  such  build- 
ing shall  thereupon  be  authorized  to  retain," 
etc.  It  will  be  observed  that  the  statute 
does  not  even  specify  that  the  demand  upon 
the  contractor  for  payment  shall  be  made 
by  tbe  claimant,  and  makes  no  reference 
whatever  to  any  requirement  that,  If  made  by 
the  clalmanl^s  agent,  the  latter's  authority 
jhall  be  in  writing.  My  impression  of  the 
;ase  cited  is  that  In  the  evidence  taken,  which 
loes  not  appear  In  the  report,  there  was  a 
;iiallenge  of  the  authority  of  the  agent  of  the 
claimant  to  make  the  demand,  and  the  teetl- 
—  "  showed  that  he  was  not  authorized. 


On  the  essential  question.  It  seems  to  bm 
clear  that  the  prdlmlnary  demand  npon  the 
contractor  for  payment  may  be  made  by  the 
claimant  la  person,  er  by  bis  duly  astborlsed 
agent  or  attorney,  appointed  either  in  writlag 
or  by  parol.  In  this  eu»  tbe  clalmiiBts  ap- 
pear here  In  court  and  base  their  claim  npon 
tbe  demand  for  payment  by  their  agent  npon 
the  contractor.  It  Is  therefore  manifest  that 
they  authorized  the  demand  made. 

The  notice  served  by  Billings,  King  &  Ca 
was  in  writing  sufficiently  verified  by  the 
name  of  the  claimant  appended  thereto. 

The  second  criticism  of  the  BllUngs,  King 
ft  Co.  notice  Is  that  it  does  not  mention 
that  a  demand  had  been  made  upon  tbe  con- 
tractor for  the  payment  of  the  money  claim- 
ed by  them.  The  statute  does  not  require 
notice  in  writing  to  be  given  to  the  owner 
that  tbe  claimant  had  demanded  payment 
from  the  contractor.  It  requires  only  a  writ- 
ten notice  that  the  contractor  had  refused 
to  pay.  The  object  of  the  statutory  provi- 
sions Is  to  notify  the  owners  of  th^  contract- 
or's refusal  to  pay.  In  order  that  tbe  owner 
may  be  required  to  retain  from  the  contract 
price  remaining  In  bis  hands  a  sufficient  sum 
to  pay  the  claim  of  the  noticing  party.  A 
refusal  to  pay  usually  ImpUes  a  previous 
demand  made  upon  the  party  refusing. 

The  notice  of  Billings,  King  ft  Co.  suffi- 
ciently complies  with  the  requirements  of  the 
statute,  and  should  be  allowed  for  the  sum 
of  $322.60,   as  the  first  claim. 

Tbe  notice  of  Charles  EL  Blaine  was  served 
npon  the  complainant  on  September  1,  1901, 
to  retain  |230.  There  Is  sufficient  proof  that 
the  statutory  requirements  have  been  ob- 
served, and  this  notice  of  Charles  H.  Blaine 
Is  Entitled  to  allowance  as  the  second  claim. 

The  stop  notice  of  the  defendant  Charles 
B.  Coles  &  Sons  Company  was  twice  served 
— the  first  time  on  September  5,  1901,  for  the 
sum  of  $3,805.18.  The  objection  to  tbis  no- 
tice by  the  trustee  In  bankruptcy  of  Goings, 
the  contractor.  Is  that  the  notice  served  on 
Miss  Fehllng;  the  owner,  though  narrating 
the  refusal  of  Groings,  tbe  contractor,  to  pay 
the  debt,  does  not  state  that  a  demand  was 
made  upon  him — ^the  same  i)dlnt  above  over- 
ruled on  the  challenge  of  the  Billings  claim. 
A  second  notice  was  served  by  the  Coles 
Company  upon  Miss  Febllng,  the  owner,  on 
December  17,  1901,  for  the  same  sum,  which 
recites  a  previous  demand  upon  Goings  for 
payment  The  latter  notice  was  served  be- 
cause there  was  some  question  whether  the 
previous  notice  served  on  September  5th  was 
In  the  proper  form.  The  first  notice  served 
for  Coles  &  Sons  Company  on  September  5, 
1901,  compiled  with  the  terms  of  the  statute, 
and  the  proof  here  made  shows  that  the  snm 
of  $3,805.18  should  be  allowed  that  company 
as  the  third  claim. 

Tbe  next  stop  notice  was  served  by  Daniel 
B.  IngersoII  on  November  13,  1901,  npon 
the  owner,  to  retain  the  sum  of  $153.  This 
notice  conforms   to  tbe  statutory   require- 
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ments,  and  tts  aapportlng  proof  a  entitia  Mr. 
Ingenoll  to  the  allowance  of  |168  aa  tbe 
fourth  claim  on  the  fond. 

Tbe  Coles  &  Sons  Company,  for  asanrance 
of  their  elatm,  served  their  second  notice  up- 
on the  owner  on  Deeember  13,  1901.  This 
notice  specifically  statea  that  a  demand  had 
been  made  on  the  contractor.  I  have  hereto- 
fore held  that  the  itatnte  does  not  require 
the  notice  to  the  owner  to  state  that  a  de- 
mand had  been  made  on  the  contractor.  In 
order  to  make  the  stop  notice  ^ectlre.  If 
tbe  ftrst  notice  of  Coles  &  Bon  Company  was 
for  any  reason  ineffectual,  and  failed  to  re- 
tain the  money  due  them,  this  notice  of  De- 
cember 18,  1901,  would  entitle  them  to  be 
paid  as  of  the  latter  date. 

The  next  stop  notice  was  served  on  Janu- 
ary 25,  1902,  by  the  Bomers  Lumber  Com- 
pany, for  the  sum  of  S376.  By  consent  this 
claim  was  proved  by  filing  an  affidavit,  which 
has  been  marked  "Exhibit  Somers  No.  1," 
and  sufficiently  proves  demand  and  refusal, 
and  legal  notice  to  the  owner  to  retain.  This 
entitled  the  Somers  Lumber  Company  to  the 
fifth  claim,  to  the  amount  of  $375. 

The  Somers  Brick  Company  in  Uke  manner 
made  proof  of  a  notice  served  <m  the  same 
day,  January  26,  1802,  which  entitled  that 
cond^Mny  to  sixth  claim,  to  the  amount  of  $10. 

A  stop  notice  is  produced  by  the  defend- 
ants Fleck  Bros.,  claiming  the  sum  of  $17B. 
There  is  proof  of  tbe  time  (about  July  1, 
1901)  when  demand  for  payment  of  this  sum 
waa  made  upon  Goings,  the  contractor,  and 
of  his  refusal  to  pay  it;  but  no  evidence  Is 
aubmitted  to  show  that  it  was  in  fact  served 
on  the  owner,  nor  when  any  such  service 
was  made.  The- stop  notice  offered  in  evi- 
dence has  BO  date.  It  Is  not  a  sufficient  com- 
jrtiance  with  section  8  of  the  statute  to  prove 
only  that  payment  was  demanded  and  refus- 
ed to  be  made  by  the  contractor,  and  then 
produce  a  stop  notice  addressed  to  the  own- 
er, without  showing  by  evidence  that  such 
notice  was  ever  served  upon  him.  For  want 
of  proof  that  notice  in  writing  was  given  to 
tbe  owner,  this  claim  must  be  rejected. 

Another  objection  which  would  prevent  the 
allowanee  of  this  claim  is  that  the  evidence 
■hows  that  the  materials  for  the  value  of 
which  Fleck  Bros,  claim  payment  of  the  $475 
were  not  furnished  to  Mr.  Ooings,  the  con- 
tractor, but  to  Messrs.  Sheppard  &  Hackney, 
subcontractors  who  had  been  employed  by 
Mr.  Goings.  The  remedy  provided  by  the 
third  section  attends  only  to  creditors  of  the 
contractor  named  In  the  filed  contract.  Car- 
lisle V.  Knapp  (Court  of  Errors  and  Appeals) 
61  N.  J.  Law,  332,  17  Atl.  633. 

By  special  filed  stipulation,  the  trustee  de- 
fendant admits  that  the  stop  notices  of  the 
defendants  Gabriel  Garrison  and  the  Phoenix 
Iron  Company  were  served  on  the  owner  on 
January  27,  1902,  subject  to  the  objections 
raised  by  him  regarding  their  legality.  These 
objections  have  been  determined  unfavorably 
to  the  contentions  of  the  trustee  in  the  previ- 


ous discussion  of  the  claim  of  Billings,  King 
A  Co.  The  other  objections  wiU  be  hcrdJi- 
after  considered,  as  the  theory  upon  which 
they  rest  affects  all  stop  notices  served  aft- 
er September  27, 1901;  that  is,  within  a  peri- 
od of  four  months  next  preceding  the  filing  of 
the  petition  in  bankruptcy  against  Qoiqgs, 
the  contractor. 

The  stop  notice  of  Gabriel  Gartiaon  was 
served  on  January  25,  1902,  claiming  1186.03. 
The  effect  of  all  the  proofs  and  admissloiia 
regarding  this  claim  shows  compliance  with 
the  statotory  requirements.  It  is  allowed  aa 
the  seventh  claim  entitled  to  payment  from 
the  fund-^186.08. 

The  stop  notice  of  Phoenix  Iron  Company, 
served  on  January  27,  1902,  is  in  the  same 
situation,  and  is  allowed  as  the  eighth  claim, 
of  $03.10. 

The  stop  notice  of  Sylvester  Leeds  la  men- 
tioned in  the  bill  of  complaint,  and  la  sup- 
ported by  a  statement  of  Claim  filed  in  the 
cause.  The  testimony  shows  that  a  demand- 
for  payment  of  this  claim  was  made  upon 
Goings,  the  contractor,  and  that  he  refused 
to  pay  it;  but  no  proof  is  made  that  any  writ- 
ten notice  of  that  refusal  was  given  to  Mrs. 
Fehling,  requiring  her  to  retain  the  amomt 
For  this  reason  this  claim  Is  not  allowed. 

Sheppard  ft  Ha<^ney  filed  a  statement  claim- 
ing $897.56  as  noticed  on  September  1,  1901, 
to  be  retained  by  the  owner.  No  proof  what- 
ever was  made  of  compliance  by  the  claim- 
ants with  the  requirements  of  the  statate. 

Other  stop  notices  appear  to  have  beoi 
served,  and  the  claimants  serving  them  have 
been  made  defmdants  in  this  suit;  but  they 
have  not  interpleaded  by  filing  answer  or 
statement  of  claim  in  this  cause,  and  have 
submitted  no  proofs  in  support  of  their 
claims.  For  want  of  presentotion  of  state- 
ment and  proofs  in  support  of  such  claims, 
they  must  be  declared  not  to  be  entitled  to 
any  portion  of  the  fund  In  court 

Objection  is  taken  by  the  defendant  Bolte, 
trustee  In  bankruptcy  of  the  contractor.  Go- 
ings, to  the  allowance  of  any  claims  whidi 
are  based  on  stop  notices  served  after  Sep- 
tember 27,  1801,  because  it  is  claimed  they 
are  avoided  by  the  operation  of  the  United 
States  bankruptcy  law.  This  argument  is 
based  on  the  following  theory:  Tbe  stipula- 
tion of  the  parties  admit  that  the  building 
contracted  to  be  built,  the  Hotel  Allaire,  was 
agreed  to  be  completed  on  August  1,  1901. 
The  contract  prescribed  in  these  words  how 
the  last  installment  of  the  contract  price 
shall  be  paid:  "Balance  in  thirty  days  after 
the  completion  of  this  contract"  It  is  ad- 
mitted that  the  building  was  completed  on 
August  1, 1901.  Thirty  days  after  that  time, 
namely,  on  August  31,  1901,  the  balance  of 
the  contract  price,  which  is  the  fund  in  court 
In  this  suit,  became  payable  to  the  contract- 
or. The  defendant  Bolte,  trustee  in  bank- 
ruptcy of  the  contractor,  (doings,  while  be 
admlte  that  all  claimants  who  served  stop 
notices  on  the  owner  before  August  31, 1801, 
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hare  perfected  tbelr  liens  (SUngerland  t. 
Biuns,  56  N.  J.  Eq.  415,  39  Atl.  712),  inslBts 
tbat  all  the  stop  notices  wbicb  were  served 
after  tbat  date  created  no  lien  on  the  contract 
price  (Kreutz  v.  Cramer,  64  N.  J.  Bq.  648, 
54  Atl.  535),  and  operated  merely  as  assign- 
ments pro  tauto  of  the  portion  of  tbat  price 
remaining  in  the  hands  of  the  owner  (Ander- 
son ▼.  Huff,  40  N.  J.  Eq.  349,  23  Atl.  654); 
tbat  such  assignments  are  voidable,  witbln 
the  operation  of  section  67  of  tbe  United 
States  bankrupt  law  (Bankr.  Act  July  1, 1898, 
c.  S41,  30  Stat.  564  [U.  S.  Comp.  St  1901, 
p.  3449]),  when  made  within  four  months 
prior  to  jtbe  filing  of  the  petition  against  tbe 
bankrupt;  that  It  is  an  admitted  fact  In 
this  cause  tbat  Ooings,  tbe  contractor,  was 
adjudicated  a  bankrupt  on  January  27,  1902, 
by  the  United  States  District  Court  for  the 
District  of  New  Jersey.  Tbe  defendant  trus- 
tee In  bankruptcy  therefore  insists  tbat  all 
claims  depending  on  stop  notices  served  aub- 

.  sequently  to  September  27,  1901,  which  was 
four  months  prior  to  tbe  filing  of  Goings'  pe- 
tition In  bankruptcy,  must  be  declared  void, 
and  that  the  moneys  which  would  have  been 
paid  to  such  noticing  claimants  If  their  claim 
bad  been  valid  must  be  paid  to  tbe  trustee 

<in  bankruptcy  of  Goings,  the  contractor,  as 
part  of  the  assets  of  the  bankrupt's  estate. 

It  will  be  found,  I  think,  upon  examina- 
tion, tbat  the  assignments  which  are  Inval- 
idated by  tbe  bankrupt  act  are  transfers  of 
bis  property  "made  or  given  by  tbe  person 
adjudged  a  bankrupt."  This  appears  In  the 
express  words  of  the  bankrupt  act  (section 
67e).  It  plainly  means  to  affect  only  such 
assignments  or  dispositions  of  bis  estate  as 
the  bankrupt  himself  may  voluntarily  make, 
for,  by  the  express  words  of  the  bankrupt 
act.  It  is  applicable  only  to  such  assignments 
as  tbe  bankrupt  may  make  "with  intent  and 
purpose  on  bis  part  to  hinder,  delay  or  de- 
fraud bis  creditors,"  etc.  The  stop-noticing 
claimant,  under  section  3  of  the  mechanic's 
Hen  law,  acts  without  any  procurement,  per- 
mission, or  action  of  the  contractor  (tbe 
bankrupt).  The  right  or  opportunity  to  serve 
the  stop  notice  on  the  owner,  and  thus  com- 
pel tbe  retention  of  tbe  contract  price  from 
the  contractor  (tbe  bankrupt).  Is  conferred, 
not  by  the  contractor,  but  by  the  law.  It 
may  be,  and  generally  is,  exercised  against 
the  wishes  and  Intent  of  the  contractor.  He 
is  powerless  to  create,  limit,  or  control  tbe 
right  of  the  workman  or  materialman  who 
serves  a  stop  notice.  Although  the  word 
"assignment"  Is  used  In  our  decisions  to  de- 
fine the  effect  of  the  service  of  the  stop  no- 
tice on  tbe  owner  upon  tbe  contract  price,  tbe 
transaction  is  not  in  truth  an  "assignment," 
in  tbe  sense  that  tbe  contractor  who  is  en- 
titled to  the  contract  price  transfers  the  por- 
tion of  it  affected  by  the  stop  notice.  This 
plainly  appears  In  the  discussion  of  the  oper- 
ation of  these  stop  notices  in  the  case  of 
Wightman  v.  Brenner,  26  N.  J.  Eq.  491, 
where  Vice  Chancellor  Van  Fleet  used  tbe 


following  language:  '^t  is  Insisted  by  tbe 
demurrants  that  tbe  effect  of  tbe  notice  is 
limited  to  the  creation  or  raising  of  a  right 
of  action,  and  does  not  transfer  any  right  of 
the  contractor,  or  give  the  workman  or  ma- 
terialman any  right  whatever  to  the  debt  due 
from  tbe  owner  to  the  contractor.  This  view 
is  manifestly  unsound.  It  can  only  be  sup- 
ported on  the  theory  tbat  It  was  tbe  legis- 
lative design  to  make  one  man  pay  another's 
debts.  No  such  purpose  can  be  imputed  to 
the  law.  On  the  contrary,  I  think  tbe  pur- 
pose most  conspicuously  expressed  on  its 
face  is  to  work  a  substitution  or  subrogation 
of  creditor  rights.  In  other  words,  to  put  the 
workman  or  materialman,  whenever  tbe  con- 
dition of  affairs  contemplated  by  the  stat- 
ute exists,  exactly  in  tbe  position  of  tbe  con- 
tractor, so  that  he  can  Invoke  not  only  tbe 
contractor's  remedy,  but  also  his  rights 
against  the  owner.  This  is  the  effect  im- 
puted to  the  notice  by  the  Supreme  Conrt  In 
Reeve  v.  Klmendorf ,  38  N.  J.  Law,  125.  The 
Chief  Justice,  speaking  for  the  court,  says: 
"Upon  notice  given,  tbe  workman  or  material- 
man, to  the  extent  of  Iiis  demand,  takes  tbe 
place  of  tbe  contractor.'  A  payment  by  tbe 
owner  to  a  workman  or  materialman  pur- 
suant to  notice  is  a  payment  to  the  contract- 
or. It  has  tbat  effect  In  spite  of  tbe  will  of 
tbe  contractor.  My  Judgment,  therefore,  is 
tbat  tbe  notice,  by  force  of  tbe  statute,  works 
an  assignment  pro  tanto  of  the  debt  due  to 
tbe  contractor.  This  is  the  effect  given  to  it 
under  tbe  New  Tork  statute.  Rudd  v.  Davis, 
1  Hill,  278;  Collins  v.  Ellis,  21  Wend.  404." 

The  right  to  have  tbe  transfer  of  tbe  por- 
tion of  the  contract  price  noticed  to  be  re- 
tained la  given,  not  by  the  contractor,  but 
by  tbe  law.  In  consideration  of  tbe  exist- 
ence of  tbat  right,  tbe  workmen  and  ma- 
terialmen have  accredited  the  contractor, 
and  enabled  him  to  increase  his  assets  by 
performing  bis  contract.  U  be  beconaes  a 
bankrupt  after  tbat  right  has  been  exercised, 
neither  the  letter  nor  tbe  spirit  of  tbe  bank- 
rupt act  includes  among  those  preferences 
which  may  be  vacated,  as  made  within  four 
months  next  before  tbe  filing  of  the  petition, 
the  Interest  which  tbe  stop-noticing  claim- 
ant has  acquired  In  tbe  contract  price  by 
serving  bis  stop  notice  under  section  8  of 
tbe  mechanic's  Hen  law.  In  re  Emslie,  102 
Fed.  292,  42  a  0.  A.  350.  Neither  is  tbe 
service  of  a  stop  notice  under  section  3  of 
our  lien  act  a  "legal  proceeding,"  under  the , 
meaning  of  tbe  bankrupt  act  in  section  67, 


par.  "f ' 


Stat  665  [U.  S.  Comp.  St  1901, 


p.  34501),  which  makes  voidable  all  liens  ob- 
tained through  "legal  proceedings."  In  the 
Emslle  Case,  Judge  Wallace  defined  the  le- 
gal proceedings  referred  to  by  tbe  bankrupt 
act  to  be  a  "proceeding  in  a  court  of  justice 
by  which  a  party  pursues  a  remedy  which 
the  law  affords  him." 

In  my  view,  the  objection  that  the  United 
States  bankrupt  law  Invalidates  those  claims 
which  are  based  upon  stop  notices  served 
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after  September  27, 1901,  on  the  ground  that 
they  are  assignments  Trltbln  the  operation  of 
tbat  law,  cannot  be  sustained. 

The  fnnd  in  court  should  be  paid  ont  to 
the  noticing  claimants  as  above  Indicated, 
with  their  costs  of  this  suit  to  be  aHOwed. 
If  anything  remains  tliereafter,  it  should  be 
paid  to  the  defendant  Bolte,  trustee  in  bank- 
ra:>tcy  of  Goings,  the  contractor.  A  decree 
will  be  advised  accordingly. 


(«T  N.  J.  B.  4») 

THORNTON  v.  THOENTON. 

(Court  of  Chancery  of  New  JTersey.    July  26, 

1904.) 

DIVORCE— ADULTEBT—COHNIVANCB— EVIDENCE. 

1.  Evidence  in  a  suit  for  divorce  held  suffi- 
ficient  to  show  adultery  of  petitioner. 

2.  Evidence  in  a  suit  for  divorce  held  to 
show  connivance  by  petitioner  in  defendant's 
adultery. 

Suit  by  Harley  Thornton  against  Delia  M. 
Thornton  for  divorce.    Dismissed. 

James  O.  Connelly,  for  petitioner.  Abe  J. 
David,  for  defendant 

BERGEN,  y.  0.  The  petitioner  charges 
his  wife,  the  defendant,  with  the  crime  of 
adultery,  committed  with  a  man  by  t^e  name 
of  Willis,  in  Jersey  City,  on  Sunday,  March 
13,  1904.  The  defendant  has  answered,  de- 
nying the  allegation,  and,  by  way  of  cross- 
bill, charges  her  husband  with  adultery,  and 
prays  that  she  may  be  divorced  from  him- 
for  tbat  cause.  Without  at  this  time  en- 
tering into  any  analysla  of  the  evidence  of- 
fered by  the  petitioner  in  rapport  of  his 
charge,  I  have  no  hesitation  in  saying  tliat 
the  evidence  fully  convinces  me  that  the 
defendant  is  guilty  of  the  offense  charged, 
and  that,  if  the  defense  set  up  by  the  de- 
fendant has  failed,  the  petitioner  is  entitled 
to  the  decree  he  prays  for. 

Having  determined  that  the  defendant  was 
KUllty  of  adultery.  It  follows  that  she  is  not 
entitled  to  the  aid  of  this  court,  even  it  the 
charge  she  makes  against  her  husband  be 
established;  and  it  is  also  well  settled  that. 
If  the  husband  be  convicted  of  a  like  offense, 
his  petition  will  be  dismissed,  notwithstand- 
ing the  guilt  of  his  wife. 

The  defendant  insists  that,  assuming  her 
guilt,  the  petitioner  is  not  entitled  to  the  de- 
cree he  asks  for,  first,  because  her  husband 
bad  committed  adultery  with  some  person 
unknown  to  the  petitioner;  second,  because 
be  connived  at  and  aided  in  the  accomplish- 
ment of  the  downfall  of  his  wife.  This  lat- 
ter reason  was  not  set  up  in  the  pleadings, 
but  the  evidence  on  the  point  was  received, 
the  question  thoroughly  argued  by  counsel, 
and,  no  surprise  being  alleged.  It  was  or- 
dered on  the  hearing  that  the  defendant  have 
leave  to  so  amend  her  pleadings  as  to  raise 
this  question.  In  considering  the  first  rea- 
son advanced,  we  find  tbat  it  depends  en- 
tirely upon  the  fact  that  on  the  15th  day  of 


December,  1908,  more  tiian  tour  years  after 
his  marriage,  the  petitioner  was  suffering 
from  a  venereal  disease,  and  that  the  dis- 
ease, was  so  obstinate  that  it  refused  to  yield 
to  continuous  medical  treatment  until  the 
1st  of  April  following.  The  husband  denies 
ever  having  had  sexual  Intercourse  with  any 
other  woman  than  his  wife,  and  charges 
that  she  communicated  the  disorder  to  him; 
and  there  is  no  proof  of  his  being  with  other 
women,  or  of  his  showing  any  attention  or 
devotion  to  them,  or  of  his  frequenting  dis- 
orderly houses.  To  arrive  'at  the  truth  on 
this  part  of  the  case  has  imposed  a  most  dif- 
ficult duty,  and  required  a  very  careful  ex- 
amination of  the  testimony.  It  fully  -ap- 
pears that  the  associations  and  temptations 
surrounding  the  wife  were  such  as  naturally 
would  subject  her  to  evil  Influences,  likely 
to  lead  to  the  surrender  of  her  virtue.  No 
married  woman  of  pure  heart  would  act  as 
she  did.  She  visited,  without  her  husband,- 
a  public  dancing  hall  two  or  three  times  a 
week,  danced  and  drank  -with  young  men; 
some  of  whom  were  strangers  to  her,  and 
accepted  their  escort  to  her  home  at  mid- 
night, although  professedly  under  the  care 
and  protection  of  Mrs.  Sterratt,  a  married 
woman  with  whom  she  was  boarding,  lean- 
ing upon  the  arm  of  these  voluntary  guard- 
ians, notwithstanding  the  fact  that  the  street 
cars  were  convenient,  and  ran  within  a  short 
distance  of  her  home,  affording  a  safe  and 
convenient  means  of  transport.  Nor  does  a 
woman  who  has  been  faithful  to  her  mar- 
riage vows  make  an  appointment,  as  it  ap- 
pears this  defendant  did,  with  a  total  stran- 
ger, -within  at  least  two  hours  of  their  first 
introduction,  to  meet  him  on  the  following 
day,  being  Sunday,  for  the  purpose  of  go- 
ing with  him  at  night  to  a  place  of  enter- 
tainment in  the  city  of  New  York.  The  ac- 
ceptance of  such  a  proposition  by  a  married 
woman  under  the  condition  proven  can  have 
but  one  meaning.  No  virtuous  woman  would 
do  It,  and  the  fact  that  this  defendant  was 
89  ready  to  compromise  her  virtue  leads  Ir- 
resistibly to  the  conclusion  that  her  mar- 
ital duty  to  her  husband  had  not  been  there- 
tofore observed.  The  evidence  shows  that 
her  morals  were  of  a  low  grade.  She  con- 
versed, apparently  without  a  blush,  with 
other  men  about  her  husband's  loathsome 
disease;  and  her  character,  as  disclosed  by 
the  evidence,  satisfies  me  that  she  was  un- 
chaste. Nevertheless  I  do  not  feel  Justified, 
giving  all  of  this  evidence  the  weight  it  is 
entltied  to.  In  finding  that  she  was  afaicted 
with,  or  communicated  to  her  husband,  the 
disorder  he  admits  he  suffered  trom.  In  my 
judgment,  the  presence  of  this  disease  places 
upon  the  husband  the  duty  of  clearly  satis- 
fying the  court  that  he  contracted  it  from 
his  -wife,  if  he  would  avoid  the  proper  infer- 
ence to  be  drawn  from  his  condition.  The 
e-videnoe  is  devoid  of  the  slightest  proof  that 
the  -wife  ever  showed  any  evidences  of  such 
a  disease.    If  her  condition  had  been  such 
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M  to  commoBlcetc  to  ber  husband  a  malady 
M  Tlolent  in  Ita  nature  as  to  baffle  tbe  ef- 
forta  of  his  pbysiolaM  to  restore  blm  to  bealtb 
for  more  tban-tbree  montbt^  It  la  difficult  to 
believe  that,  without  tbe  sUgbtest  evidence 
of  medical  treatment,  sbe  could,  within  six 
days  after  tbe  condition  of  ber  husband  waa 
difloovered,  be  so  far  restored  to  beaitb  as 
aot  to  disclose  under  medical  examination 
the  slightest  evidence  of  tbe  disorder  she  la 
charged  by  her  husband  to  have  communi- 
cated to  him.  Tbe  physician,  whose  respecta- 
bility and  oonq^etency  were  not  questioned, 
shows  that  on  tbe  20tb  day  of  December, 
1004,  he  made  an  examlnatioB  of  tbe  de- 
fetndant  for  tbe  express  purpose  of  ascertain- 
lug  whether  any  such  disease  was  jvesent, 
and  reported  to  tbe  defendant  and  testified 
on  the  bearing  that  be  could  discover  no  evi- 
dence of  any  such  complaint.  I  have  not 
overlooked  tbe  fact  that  Thomas  Wilson  and 
•Hayes  Tfaomtoiv  a  brother  of  tbe  petitioner, 
have  testified  to  admiaslons  made  by  tbe  de- 
fendant tending  to  abow  that  she  was  afflict- 
ed; bnt  the  appearance  of  Wilson  while  a 
witness,  and  tbe  character  ot  his  testimony, 
satisfy  me  that  no  reliance  la  to  be  placed 
upon  bis  evidence.  As  to  the  statements  of 
Hayes  Thornton,  tbe  brother,  it  is  too  in- 
definite and  uncertain  on  tbe  crucial  point 
to  justify  me  in  relying  upon  it.  He  does  not 
pretend  to  state  the  wwda  used  by  the  de- 
fendant; bis  expression  being,  "Sbe  finally 
admitted  that  sbe  bad  it."  Thia  la  bis  con- 
clusion, but;  tf  be  had  given  us  tbe  exact 
words,  the  admission  might  have  been  sus- 
ceptible of  a  ditCerent  Interpretation.  Wil- 
son, who  was  in  the  employ  of  the  peti- 
tioner, and  Hayes  Thornton,  tbe  brother  of 
the  petitioner,  both  manifeat  during  the 
oonrse  of  their  testimony  a  prejudice  and 
bias  in  favor  of  the  petitioner,  aucb  as  to 
lead  me  to  give  little  credit  to  their  state- 
ment&.  In  addition  to  all  this,  the  peti- 
tioner himself  stated  to  the  witness  Smith 
that,  while  be  at  first  thought  be  got  it  from 
his  wife,  be  said.  "I  am  satisfied  now  that  I 
did  not."  Certainly  no  one  knew  better  than 
tlte  petitioner  tbe  true  situation,  and  it  is 
not  to  be  credited  that,  if  he  believed  his 
dreadful  condition  was  due  to  bia  wife,  be 
could  on  January  11,  1904,  have  written  her 
the  letter  offered  in  evidence,  in  which  he 
addresses  ber  as  "Dear  Delia,"  and  signs  it 
"lovingly  Harley,"  or  on  the  24tlt  of  De- 
cember, nine  daya  after  be  had  made  this 
dreadful  discovery,  go  with  bis  wife  to  visit 
their  friends  in  New  York  stats,  and,  after 
she  bad  remained  there  about  five  weeks, 
receive  ber  back  at  his  home  in  Elizabetli, 
and  treat  ber  in  a  manner  entirely  at  vari- 
ance with  tbe  idea  that  she  had  not  only 
been  unfaithful,  but  had  done  blm  a  most 
grievous  wrong.  I  am  satisfied  that  the  pe- 
titioner has  not  maintained  by  a  preponder- 
ance of  evidence  the  charge  he  makes  against 
Ms  wife,  and  that  the  only  logical  conclusion 
to  be  drawn  from  the  testimony  Is  that  his 


condition  fumlahiss  ervldence  of  bis  advlteiy. 
The  second  point  ndsed  by  the  defense  I 
have  resolved  against  the  iietitioner.  The 
burden  of  showing  connivance  is,  ot  coarse, 
on  tbe  party  setting  it  np,  and  the  evidence 
to  sustain  it  should  be  subetantlally  con- 
clusive and  practically  admit  of  no  dispnte. 
Yet  the  court  ought  not  to  require  sodi  an 
absolute  demonstration  aa  the  admission  or 
confession  of  the  connivor  would  alTord. 
Conclusiveness  should  be  interpreted  to 
mean  that  no  other  logical  result  could  be 
reached  by  a  fair  mind,  seeking  for  tbe 
truth,  after  careful  conidderation  of  every 
fact  and  circumstance  bearing  on  tbe  ques- 
tion; and  If  tbe  facta,  circumstantial  or  oth- 
erwise, in  combination,  show  intentional 
coanlvance,  tbe  bar  to  the  petitioner's  relief 
becomes  effective.  It  Is  clearly  manifested 
by  tbe  evidence  in  this  cause  that  tbe  peti- 
tloner  was  aware  of  the  wasrward  disposi- 
tion of  bis  wife,  for  he  admits  repeated  re- 
monstrances to  her  on  tbe  subject.  Tet 
with  this  knowledge,  he' permits  bis  wife  to 
leave  the  place  at  which  they  were  board- 
ing, on  tbe  25tb  day  of  February,  1904,  and 
to  take  rooms  at  the  Sterratt  House — a  place 
he  had  previously  left  because,  as  be  testi- 
fied, tt  was  not  a  fit  honse  for  a  married 
man  to  live  in.  It  is  Important  in  this  con- 
nection to  remember  that  at  tliis  time  tbe 
husband  bad  under  bis  employ  detectives 
who  were  watching  tbe  movements  of  bis 
wife,  and,  without  the  slightest  attempt  to 
guard  or  warn  his  wife,  with  his  suspicions 
so  strongly  aroused,  he  consents  to  her  leav- 
ing his  home  and  making  her  abode  alone 
In  a  bouse  which  had  fallen  under  his  con- 
demnation. With  affairs  in  this  condition, 
he  takes  the  defendant,  with  the  witness 
Wilson,  on  tbe  nlgbt  of  March  11th,  to  a 
theater  In  Newark;  having  previously  ar- 
ranged with  the  Gregory  Detective  Agency 
to  have  there  present  the  two  Gregorys, 
John  and  Franda,  and  a  negro  named  Free- 
man, for  the  express  purpose  of  seeing  tbe 
defendant,  in  order  that  there  might  be  no 
mlstalie  aa  to  idoitlficatlon.  This  was  the 
first  step  In  tbe  plan  to  procure  the  wife's 
adultery.  On  the  following  night  the  two 
GregmTB  went  to  EUzatieth,  were  present  at 
tbe  dancing  hall,  and  found  there  not  only 
tbe  defendant  and  Mrs.  Sterratt,  as  they  bad 
every  reason  to  expect  they  wqjild — the  tes- 
timony Showing  that  the  defendant  went  to 
this  dancing  hall  every  Saturday  night — bnt 
also  the  mysterious  person  known  as  Mr. 
Willis,  who  then  first  i^pears  on  tbe  scene, 
who,  having  secured  an  introduction  to  tbe 
defendant,  dances  with  her,  walks  home 
with  her  about  midnight,  and  arranges  to 
talce  ber  the  n^  afternoon  to  the  dty  of 
New  York  to  attend  the  theater.  The  de- 
fendant testifies  that  she  made  this  arrange- 
ment subject  to  the  approval  of  ber  hus- 
band, Willis  having  told  her  that  be  waa  a 
friend  of  her  husband;  that,  according  to 
the  agreement,  sbe  was  to  meet  Willis  at  tbe 
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depot  of  the  Pennsylvanta  Railroad  Com- 
pany In  Elleabeth  at  4  o'clock  Sunday  after- 
noon. If  her  husband  consented  to  her  going 
— otherwise  she  would  not  be  there— and 
that  she  did  obtain  the  consent  In  support 
of  her  testimony  on  this  point,  we  bave  the 
fact  that  she  sent  word  to  him  to  come 
down  and  see  her  right  after  dinner,  at  the 
Sterratt  House,  on  Sunday,  and  that  he 
came.  What  toolc  place  at  the  Sterratt 
House  that  afternoon  is  important  Mrs. 
Sterratt,  Mr.  Sterratt,  and  the  defendant  all 
testified  that  the  petitioner  said  that  he  waa 
going  to  Newark  that  erening,  and  bis  wife 
asked  him  to  take  "them  along";  that  be 
declined  to  take  them,  and  that  tbereupob 
the  defendant  said  to  Mm,  "I  have  an  invi- 
tation to  go  to  the  theater  in  New  York  this 
afternoon  with  Mr.  WlTlls,  a  friend  of  yours. 
If  you  have  no  objections";  and  that  the 
petitioner  said,  "All  right;  go  ahead.  Mr. 
WlUis  is  all  right"  Mrs.  Sterratt  corrob- 
orates the  defendant  fully.  Mr.  Steiratt 
was  not  paying  so  much  attention,  and  does 
not  claim  to  have  heard  all  of  the  conver- 
ratlon;  but  he  did  hear  the  defendant  tell 
her  husband,  after  his  refusal  to  take  her 
to  Newark,  that  she  had  an  appointment 
with  a  gentleman  to  go  to  the  theater  that 
night  The  petitioner  admits  being  there 
that  Simday  afternoon,  but  denies  being  told 
anything  about  Willis.  I  think  he  is  mis- 
taken about  this,  because  the  only  purpose 
for  sending  for  him  in  a  hurry,  as  far  as  H 
appears,  was  to  obtain  his  consent  to  go  to 
New  Tork.  Eliminate  this  from  the  case, 
and  there  is  nothing  to  show  why  his  vrlte 
sent  for  him  in  such  a  hurry'  Besides  that, 
both  Mrs.  Sterratt  and  the  defendant  testify 
that  the  wife  said  to  her  husband:  "Dont 
t>e  in  a  hurry.  I  don't  have  to  go  until  four 
o'clock,  dmae  upstairs  witb  me  while  I 
comb  my  hair."  The  petitioner  admits  that 
be  went  upstairs  with  her,  and  stayed  up 
there  while  she  combed  her  hair.  It  no- 
where aiq;>ear8  In  this  case  that  previous  to 
this  day  the  defendant  went  anywhere  on 
Sunday,  but,  by  some  remarkable  coinci- 
dence, one  of  the  Gregorys  and  the  negro. 
Freeman,  who  was  subsequently  to  act  as  a 
porter,  appeared  in  BXlsabeth  tbat  Sunday 
afternoon,  Just  about  4  o'clock,  and  saw  Mr. 
Willis  on  the  street,  near  the  Pennsylvania 
Ballroad  Station,  waiting  for  the  defendant 
who  shortly  after  that  Joined  hliri,  and,  aft- 
er waiting  nearly  an  hour  for  a  train  on  the 
Pennsylvania  Road,  although  they  could 
have  gone  earlier  on  the  Central  Road,  took 
the  train  to  New  York,  followed  by  Gregory 
and  the  negro.  When  Willis  reached  Jersey 
City,  Instead  of  crossing  over  the  ferry  and 
going  to  the  theater,  he  took  the  defendant 
on  the  plea  of  getting  something  to  eat  to 
a  hotel  in  Jersey  City,  where  he  registered 
as  "B.  Willis  and  wife,"  after  which  they 
were  asslg^ned  to  a  bedroom,  referred  to  in 
the  case  as  room  No.  3.  That  the  detective, 
Gregory,  had  some  confidence  that  theae  par- 


ties would  remain  at  the  hotel  for  some  con- 
siderable time — certainly  longer  than  would 
be  required  to  get  a  meal — ^Is  disclosed  by 
the  fact  that  he  tel^honed  to  Newark  to  his 
father  to  send  over  his  brother  as  an  addi- 
tional witness.  The  tel^honlng  was  done 
before  Gregory  had  ascertained  that  Willis 
and  the  defendant  bad  been  assigned  to  a 
bed  chamber.  On  the  arrival  of  the  secwid 
Gregory  from  Newark,  probably  an  hour  aft- 
er WilllB  had  gone  into  the  Iiotel,  the  negro 
assumed  the  part  of  a  porter,  knocked  on 
the  door  of  room  No.  3,  and,  on  his  state- 
ment that  he  was  the  p<Hter,  Willis  opened 
the  door,  dressed  only  in  his  underwear,  and 
the  defendant  was  seen  by  the  three  wit- 
nesses to  be  in  bed  undressed.  Having  thus 
qualified  themselves  as  witnesses  to  the  In- 
fidelity of  the  defendant,  they  left  the  hotel 
and  returned  home.  The  subsequent  con- 
duct of  Willis  Is  explainable  upon  no  other 
theory  than  that,  having  compromised  the 
defendant,  bis  service  was  performed,  for, 
instead  of  attending  the  theater,  as  be  start- 
ed out  to  do,  and  as  the  defendant  request- 
ed he  should  do,  he  made  tbe  excuse  that  It 
was  too  late  then,  and  took  the  defendant 
back  to  Ellzabetb,  and  left  her  at  her  home 
about  9  o'clock.  From  that  moment  Willis 
vanished  from  sight  Neither  of  the  parties 
to  the  cause,  nor  any  witness,  had  ever  seen 
Willis  befbre  that  Saturday  night,  nor  was 
he  ever  seen  after  that  Sunday  night  The 
detectives  do  not  appear  to  have  taken  Uie 
slightest  steps  to  ascertain  who  he  was, 
where  be  came  from,  or  what  has  become 
of  him.  He  appeared  Saturday,  claiming  to 
be  a  friend  of  the  petitioner.  The  petitioner 
is  told  Sunday  afternoon  the  defendant  wu 
going  to  New  York  with  Willis,  a  friend  of 
his,  and  does  not  disclaim  the  friendship.  It 
is  hardly  to  be  credited  that  these  detectlTes 
should  appear  In  Ellzabetb  that  Sunday  aft- 
ernoon, at  the  precise  time  and  particular 
spot  where  these  parties  had  arranged  to 
meet  unless  they  bad  had  some  information 
to  that  effect;  and  that  information  could 
only  come  from  Willis.  Why  did  Willis  dis- 
appear? There  was  nothing  said  or  done  at 
the  hotel  at  Jersey  City  which  could  give 
him  the  slightest  cause  fOr  alarm,  and  no 
reason  appears  why  be  should  secrete  him- 
self. I  am  forced  to  the  convlctloD  that  this 
mythical  person  was  employed,  if  not  by  the 
petitioner,  by  tbe  detectives,  as  his  ag;ent, 
for  the  purpose  of  entrapiring  this  woman. 
It  Is  BO  excuse  to  say  that  her  virtue  was 
easily  assailed.  Her  very  weakness  required 
from  her  husband  a  watchful  care  ovor  her, 
and  a  husband  who  consents  to  the  adultery 
of  his  wife  is  not  entitled  to  a  divorce. 

T  cannot  close  my  eyes  to  the  fact  tbat  the 
circumstances  proven  in  this  cause  lead  to 
but  one  conclusion,  and  that  is  that  WilUs 
was  an  accomplice  of  the  petitioner,  and  I 
am  unwilling  to  confess  to  such  a  want  ot 
ordinary  perception  as  to  be  unable  to  see 
through  this  flimsy  scheme.    I  therefore  And 
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that  both  liTisband  and  wife  have  been  guilty 
of  oftenses  which  prevent  either  from  JoBtty 
demanding  the  recognition  of  this  court,  and 
I  will  advise  a  decree  accordingly. 


(71  N.  J.  U  116) 

STOKES  et  al.  v.  HAEDX. 

(Supreme   Court   of   New   Jersey. .   July   1, 

1004.) 

INSOLVENCY— DISCHABOB—ABSIONMBNT — DEPO- 
SITIONS—S17FPBESSI0N. 

1.  An  order  of  discharge  of  an  insolvent  debt- 
or will  be  set  aside  when  it  appears  that  the 
petition  presented  to  the  court  was  not  filed 
with  the  clerk  for  more  tiian  two  months  after- 
wards. 

2.  The  makine  of  an  assignment  to  the  as- 
signee appointed  hy  'the  court  of  all  the  real 
and  personal  estate  of  the  debtor,  except  ap- 
parel for  himself,  his  wife  and  children,  tools 
of  his  trade,  and  such  property  as  is  exempt 
from  execution — the  inventory  annexed  to  the 
petition  showing  the  debtor  to  be  the  owner  of 
personal  property  which  did  not  appear  to  be 
exempt — is  necessary  before  the  order  of  dis- 
char^  can  be  made. 

3.  Testimony  taken  under  a  notice  served  by 
mailing  a  copy  suppressed;  it  not  appearing 
that  it  was  proved,  and  not  repelled,  in  the  pres- 
ence of  the  attorney  of  the  other  party,  that 
the  notice  was  placed  in  the  post  office  the  le- 
gal period  prior  to  the  day  of  taking  the  deposi- 
tion. 

(Syllabus  by  the  Ck>art.) 

Certiorari  by  Thomas  Stokes  and  others 
against  Albert  Hardy  to  review  the  insol- 
vency proceedings  of  the  defendant  Pro- 
ceedings set  aside. 

Argued  February  term,  1904,  before  FORT 
and  GARKETSON,  J  J. 

Freeman  Woodbridge,  for  prosecutors.  A. 
V.  Dawes,  for  defendant 

■  GABRBTSON,  J.  The  prosecutors,  cred- 
itors of  one  Albert  Hardy,  attack  the  pro- 
ceedings in  Insolvency  founded  on  the  peti- 
tion of  the  said  Hardy.  The  petition  appears 
from  an  indorsement  upon  it  to  have  been 
filed  with  the  Judge  of  the  Middlesa  com- 
mon pleas  on  the  7th  of  April,  1903,  and, 
by  snbseqnent  Indorsements  thereon  signed 
by  the  Judge,  continued  until  September  14, 
1903,  on  which  last-mentioned  day  the  Judge 
made  an  order  reciting  the  presentation  of 
the  petition,  and  appointing  December  7, 
1903,  at  the  courthouse  in  said  county,  as 
the  time  and  place  at  which  the  court  would 
attend  and  hear  what  could  be  alleged  for 
or  against  the  liberation  of  said  Hardy.  No- 
tice of  this  order  was  published  once  a  week 
successively,  commencing  November  5,  1903; 
the  last  publication  being  December  7,  1903, 
the  day  fixed  for  the  hearing,  and  served 
personally  on  the  attorney  for  the  prosecu- 
tors on  November  7,  1003.  It  appears  from 
the  indorsement  on  the  petition  that  it 
with  the  orders  fixing  the  time^  was  filed 
with  the  clerk  on  the  30th  day  of  November, 
1903,  seven  days  before  the  time  fixed  for 
the  hearing.  No  entry  of  the  order  in  the 
minutes  is  returned  with  the  proceedings. 


So  we  conclude  none  was  made.  On  Decem- 
ber 7,  1903,  the  day  fixed  for  the  hearing, 
the  minutes  of  the  court  show  that  the  said 
Hardy  was  "discharged  as  an  insolvent  debt- 
or"; the  minutes  showing  the  discharge 
also  states  that  counsel  appeared  and  ob- 
jected to  the  discharge  on  the  ground  that 
the  papers  had  not  been  filed,  and  moved  to 
dismiss  the  proceedings.  This  motion  vras 
denied,  and  that  the  appearance  was  only 
for  the  purpose  of  objecting  as  aforesaid. 
There  also  appears  returned  with  the  writ 
an  order,  without  date,  reciting  that  the 
debtor  was  In  actual  confinonent  in  the  com- 
mon Jail  upon  an  execution  issued  oat  of  the 
Middlesex  county  circuit  court  at  the  suit 
of  Thomas  Stokes  &  Sons  against  said  Al- 
bert Hardy,  and  he  having  made  applica- 
tion to  the  court  for  the  benefit  of  the  in- 
solvent laws  of  this  state,  and  the  court  hav- 
ing appointed  the  time  and  place  to  hear 
what  could  be  said  for  or  against  his  libera- 
tion, the  said  Albert  Hardy  having  appeared 
and  exhibited  an  account  and  Inventory 
agreeably  to  the  provisions  of  the  act,  and 
the  court  having  proceeded  to  hear,  consider, 
and  examine  into  the  truth  and  fairness  of 
said  account  and  Inventory,  and  proof  be- 
ing made  that  due  notice  had  been  given  to 
the  creditors  of  the  said  Albert  Hardy  of 
the  time  and  place,  to  wit  March  24,  1903, 
of  the  hearing,  and  such  hearing  by  the  said 
creditors'  motion  been  adjourned  to  this 
day,  and  upon  this  day  the  said  Albert  Hardy 
being  examined  on  oath  in  open  court  on  in- 
terrogatories proposed  by  the  court  or  un- 
der its  direction,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  the  court  (no  creditors  attending,  ex- 
cept Freeman  Woodbridge,  attorney  of  plain- 
tiff, who  alone  appeared  protesting  against 
the  proceedings)  being  satisfied  tliat  the  con- 
duct of  the  said  Albert  Hardy  has  been 
fair,  upright  and  Just  it  was  by  the  court 
ordered  that  the  said  Albert  Hardy  be  dis- 
charged from  confinement  on  account  of  any 
debts  by  him  personally  contracted,  pursuant 
to  the  provisions  of  the  above-mentioned  act 
There  is  a  preliminary  motion  to  siq»- 
press  certain  depositions  taken,  because  of 
want  of  proper  notice.  A  notice  of  the  tak- 
ing of  testimony  January  25,  1904,  was  mail- 
ed January  20,  1004,  by  depositing  it  in  the 
post  offica  It  was  directed  to  the  attorney 
of  the  debtor,  who  had  appeared  for  him 
in  the  common  pleas.  He  acknowledged  be 
had  received  it  Such  depositions  must  be 
taken  on  four  days'  notice,  and  notice  may 
be  given  by  mail,  but  proof  of  phicing  it  in 
the  post  office  In  due  season — ^the  legal  period 
prior  to  the  day  of  taking  the  depositions- 
must  be  made  in  the  presence  of  the  attor- 
ney of  the  other  party,  and  not  repelled,  in 
order  to  raise  a  presumption  and  stand  for 
proof  of  the  service.  McOourroy  v.  Dore- 
mns  et  al.,  10  N.  J.  Law,  245.  Such  was 
not  done  in  this  case,  and  the  depositions 
will  be  suppressed. 
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Tbe  Jndge  was  not  authorized  by  law  to 
continue  tbe  bearing  of  the  petition.  The 
law  directs  that  the  court  to  whom  such 
application  is  made  are  required  to  name  a 
time  and  place  at  which  they  will  attend  to 
hear  what  can  be  alleged  for  and  against 
the  liberation  of  such  debtor,  etc.  Gen.  St. 
p.  1736,  i  36.  But  It  appears  by  the  Indorse- 
ment that  tbe  petition  was  still  before  the 
court  September  14,  1903,  and  September 
14,  1903,  may  be  regarded  as  the  time  when 
the  petition  was  presented,  and  on  that  day 
December  7,  1903,  was  fixed  aa  the  time  for 
the  hearing.  But  the  petition  and  order,  as 
appears  from  the  Indorsements,  were  not 
filed  with  the  clerk  until  November  30, 
1903,  which  we  think  was  entirely  Irregu- 
lar, and  prevented  the  creditors  from  ex- 
amining the  petition  in  order  to  prepare  for 
the  hearing  on  December  7,  1903.  It  is  fur- 
ther provided  by  tte  statute  that  if,  after 
the  hearing,  consideration,  and  examination 
of  the  proofs  and  allegations  of  such  debtor, 
the  court  and  the  creditor  or  creditors  that 
may  attend  shall  be  satisfied  that  the  con- 
duct of  the  debtor  has  been  fair,  upright,  and 
just,  the  court  shall  proceed  forthwith  to 
appoint  an  assignee  or  assignees,  to  which 
the  debtor  shall  forthwith  execute  an  assign- 
ment of  all  his  real  and  personal  estate,  ex- 
cept apparel  for  himself,  his  wife  and  chil- 
dren, tools  of  his  trade,  and  such  property 
as  Is  exempt  from  execution;  and  the  stat- 
ute then  further  provides,  "And  upon  mak- 
ing which  assignment  and  filing  the  same  In 
the  clerk's  ofllce  of  the  said  court,  the  court 
may  by  writing  under  their  hands  and  seals 
direct  the  sheriff  to  discharge  said  debtor 
from  Gonflnement"  Gen.  Bt  p.  1728,  |  11. 
While  It  Is  held  In  State  v.  Stiles,  12  N.  J. 
Law,  296,  that  tbe  assignment  need  not  be 
filed  In  the  Clerk's  office  before  the  order  of 
discharge  is  made,  yet  the  assignment  can- 
not be  dispensed  with. 

Tbe  petition  was  a  list  of  property  of  the 
debtor,  consisting  of  considerable  household 
farnittu«,  but  it  nowhere  appears  that  this 
was  exempt  from  execution.  The  assign- 
ment was  necessary  as  a  foundation  for  the 
order  of  discharge,  and,  the  same  not  having 
been  made,  the  discharge  is  IneffectuaL 

For  these  reasons,  the  proceedings  should 
be  set  aside,  with  costs. 


(C7  N.  J.  D.  «m 

OILROT  et  al.  ▼.  SOMERVILLD  WOOLEN 
MILLS  et  al. 

(Court  of  Chancery  of  New  Jersey.    July  18, 
1904.) 

COBFOBATIONS  —  AS8I0NHENT  rOB  CBEDITOBS— 
APPOINTMENT  Of  BBCEIVEB. 

1.  Under  P.  L.  1890.  p.  146,  {  24,  authorizing 
a  corporation  to  make  a  general  assignment 
for  tbe  benefit  of  creditors,  and  conferring  on 
the  orphans'  court  Jurisdiction  of  the  proceed- 
ings, but  providing  that,  if  any  such  corpora- 
tion shall  at  any  time  after  such  assicnmeDt  be 
adjudged  insolvent,  and  a  receiver  thereof  be 


appointed  by  the  Court  of  Chancery,  such  as- 
signee may  be  removed,  and  all  further  proceed- 
ings with  regard  to  such  insolvency  conducted 
under  the  Jurisdiction  of  the  Court  of  Chancery, 
where  the  directors  of  a  corporation,  who  are 
claimed  to  have  paid  out  capital  in  dividends, 
and  BO  to  be  liable  for  restitution  thereof,  make 
an  aasignment  for  its  creditors  to  one  of  their 
own  number,  without  notice  to  the  stockholders, 
on  the  eve  of  bankruptcy,  when  dividends  have 
not  been  paid  for  three  years,  and  creditors. are 
pressing,  and  the  directors  are  unable  to  con- 
tinue the  business,  and  the  corporation  is  insol- 
vent, a  receiver  will  be  appointed,  and  the  as- 
signee removed. 

Suit  by  William  T.  Ollroy  and  others 
against  the  Somervllle  Woolen  Mills  and  oth- 
ers. Heard  on  rule  to  show  cause  why  a 
receiver  should  not  be  appointed.  Appoint* 
ment  ordered. 

Edward  P.  Johnson^  for  complainants. 
James  L.  Griggs,  for  defendants. 

BERGEN,  V.  C.  The  bill  of  complaint, 
after  setting  forth  tbe  Incorporation  of  the 
defendant  company  under  the  laws  of  this 
state,  the  amount  of  its  capital  stock,  and 
the  fact  that  the  complainants  are  stockhold- 
ers, charges  that  on  April  21,  1904,  tbe 
defendant  corporation,  by  the  act  of  Its  di- 
rectors, and  without  consultation  with  or 
notice  to  Its  stockholders,  executed  and  de- 
livered to  the  defendant  James  L.  Griggs  a 
deed  of  assignment  for  the  equal  benefit  of 
Its  creditors,  under  and  by  virtue  of  "An 
act  concerning  general  assignments  (Bevi- 
Bion  of  1889)"  P.  L.  1899,  p.  146;  that  Imme- 
diately thereafter  tbe  assignee  took  posses- 
sion of  the  proi>erty  and  assets  of  the  com- 
pany, and  has  since  tben,  to  a  limited  de- 
gree, carried  on  the  manufacture  of  goods  of 
the  same  character  as  had  been  previously 
manufactured  by  the  corporation;  tliat  the 
assignee  at  the  time  of  the  assignment,  and 
for  10  years  previous  thereto,  had  been  a 
member  of  the  board  of  directors,  and  the 
counsel  of  the. corporation;  tbat  the  business 
carried  on  by  tbe  corporation  had  not  been 
profitable  for  a  number  of  years  past,  and 
tbat  no  dividends  had  been  paid  on  any  of  its 
capital  stock  since  the  year  1900,  and  that  at 
the  present  time  the  liabilities  of  the  cori>ora- 
tiou  far  exceed  the  value  of  its  assets.  The 
complainants  further  charge  that  certain  div- 
idends declared  and  paid  by  the  board  of  di- 
rectors previous  to  the  year  1900  were  not 
distributed  from  profits  made  by  the  com- 
pany, but  that  the  capital  of  the  corporation 
was  drawn  uiran  to  make  such  payments; 
that  tbe  assignee,  being  one  of  the  ipersons 
tinder  whose  management  the  corporation 
has  become  insolvent,  resulting  In  a  total  loss 
of  a  cash  capital  investment  of  $400,000  with- 
in a  very  few  years,  is  not  a  proper  person 
to  be  continued  in  such  management  and  con- 
trol; nor  Is  It  to  be  expected  tbat  he  would. 
If,  as  an  assignee,  he  had  the  lawful  right 
so  to  do,  compel  restitution  from  himself 
and  bis  co-directors  of  the  amount  unlawful- 
ly paid  out  In  dividends.    They  farther  In- 
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Stat  that   the   aBsigoee,    in   eontinuing   tb* 
buslneee,  is  conducting  ttae  same  tt  a  loas. 

The  answer  does  not  attempt  to  set  forth 
In  detail  ttae  amount  of  the  indebtedness  of 
the  corporation,  lint  admits  that  the  same  as 
set  forth  in  the  complainants*  bill  is  "sub- 
stantially correct"  The  affidavits  attach- 
ed tci  the  answer  show  that  on  April  16,  1904, 
the  corporation  discontinued  its  business,  and 
at  a  meeting  of  the  directors  of  the  corpora- 
UiHi,  at  which  all  of  the  directors  were  pres- 
ent, a  resolution  was  adopted,  which  recited, 
/  amot^  other  things,  that  the  credit  of  the 
company  had  become  so  impaired  that  they 
could  neither  purchase  raw  material  nor  sell 
manufactured  products  on  the  usual  terms, 
nor  borrow  sufficient  money  to  meet  their 
needs  as  working  capital,  and  that  It  was  im- 
possible to  provide  for  all  of  their  past  due 
and  maturing  Indebtedness;  and  In  the  hope 
that  all  claims  against  the  company  might 
be  fnlly  disctiatg«d  if  an  assignment  for  the 
equal  benefit  of  the  creditors  of  the  company 
should  be  made,  did  thereupon  authorize  the 
pMBldent  and  secretary  to  execute  sucb  deed 
of  general  aBsignment 

On  the  argument  the  insolvency  of  the 
company  was  not  seriously  disputed.  The 
answer  filed  In  general  terms  denied  Insol- 
vency, but  It  18  entirely  clear  to  me  that  the 
affairs  of  the  corporation  are  in  such  condi- 
tion that  the  apptrfntment  of  a  receiver  is  not 
only  Justified,  but  that  tiie  best  Interests  of 
the  creditors  and  etockholders  require  sucb 
a  coarse  to  be  taken,  and  that  the  condition 
ef  InsolTMicy  contempiated  by  the  statute 
exists.  The  defendants,  in  resisting  this  ap- 
plication, rely  vpon  tiie  law  of  this  state,  F. 
Li.  1S99,  p.  14S,  seetton  24  of  which  authorizes 
any  corporation  organized  under  the  laws 
ot  tbis  state  to  make  a  general  assignment 
for  tlie  tieneflt  of  its  creditors,  aad  confers 
«pon  the  otphans'  court  «f  the  county  where 
such  corpbratloB  may  be  located  Jurisdiction 
of  the  proceedings.  The  same  section,  how- 
ever, provides  that  if  any  such  corporatioB 
shall  at  any  time  after  such  assignment  b6 
adjudged  insolvent,  and  a  receiver  tiiereof 
be  appointed  by  the  Court  of  Chancery  of 
this  state,  such  assignee  may  be  removed, 
and  aB  further  proceedings  with  regard  to 
BUdi  insolvency  conducted  under  the  Jurlsdio 
tiott  of  the  Court  of  Chancery.  Previous  to 
tlte  enactment  of  this  law  all  proceedings  re- 
lating to  the  closing  ont  of  insolvent  corpora- 
tions was  committed  ejccluslvely  to  this 
court,  and  the  exercise  of  a  concurrent  Juris- 
diction by  the  orphans'  court  ought  not  to 
be  extended  beyond  the  point  intended  by 
the  Legislature,  as  manifested  by  them  in  the 
words  of  the  act.  They  certainly  contem- 
plated that  in  cases  of  Insolvency,  and  for 
good  reason  shown,  this  court  would  exercise 
its  Jurtsdictional  power,  and  ai^oint  a  re- 
ceiver, and  they  were  very  carefid  in  the 
section  und6r  consideration  to  make  the  right 
of  a  corporation  to  execute  a  general  assign- 
ment subject  to  the  right  of  this  court  to 


exercise  Its  statutory  functions  In  the  matter 
of  tusolreat  coiporations.  Cases  may  arise 
where  such  a  general  assignment  would  be 
wise  and  Judicious,  and  every  appUca'tion  for 
the  appointment  of  a  receiver  and  the  re- 
moval of  an  assignee  must  be  determined  by 
the  particular  facts  and  circumstances  sur- 
rounding each  case. 

Whether  tbe  general  assignment  act,  as  it 
now  stands,  can  ever  foe  successfully  invoked 
by  a  corporation  where  It  appears  that  the 
coqpotation  Is  insolvent,  it  is  not  neceasaty 
that  I  should  now  determine.  A  general  as- 
signment may  be  made,  and  frequently  is 
made,  when  the  assignor  Is  not  Insolvent; 
but  wliere  a  corporation  is  insolvent  its  af- 
fali-8  ought  to  bs  administered  and  the  cor- 
poration dissolved  in  the  Court  of  Ctiancery, 
where  every  right  and  remedy  prescribed  by 
tbe  general  cerpotation  act;  and  frmn  which 
every  corporation  derives  its  existence,  can 
be  most  efficiently  protected  and  afforded; 
and  the  wise  rale  that  the  management  of 
the  trust  growing  ont^of  Insolvency  will  not 
ordinarily  be  committed  to  the  persons  re- 
sponBlble  for  the  misfbrtunes  of  the  corpora- 
tiion  will  be  enforced.  This  salutary  rule 
would  always  be  abrogated  If  the  manage- 
ment of  a  corporation,  having  brought  it  to 
tiie  verge  of  Insolvency,  could  perpetuate 
their  ooatrol  by  the  simple  method  al  assign- 
ing the  {kroperty  of  the  corporatiOB  to  one 
at  tfadr  own  number.  It  seems  te  me  that 
if,  in  any  case  where  an  aaslgnmeid:  has  been 
ma«le,  this  court  should  Interfere,  SAd  ap- 
point a  recelvw,  it  should  do  so  here.  Since 
tbe  year  1900  It  is  admitted  that  no  divi- 
dends have  been  earned;  in  other  words,  the 
business  has  been  run  at  a  loss,  and  ap- 
parentiy  tbe  whole  capital  stock  of  $400,000 
dJBSiiMited,  under  tbe  present  manacenaent 
On  the  eve  of  bankruptcy,  with  creditors 
pceasing  on  all  iMea,  and  conCensinc  tlieir 
inability  to  further  oontinne  the  toustnesa, 
these  directors  meet,  and.  witbont  onliing 
together  the  stockholders,  they  direct  tlie 
officers  of  tite  corporation  to  nuJce  a  graeral 
aasignmeBt  to  one  of  their  own  namber,  la 
direct  viol&tioa  of  tiie  si^rit  of  section  68  of 
ttae  general  corporation  act  (Gen.  St  p.  2818), 
which  requires  the  directors,  within  10  dlays 
after  insolvency,  to  call  a  meeting  of  the 
stockholders,  and  lay  before  them  for  in- 
spection and  examination  all  the  books  of  ac- 
counts, and  to  exhibit  a  true  statement  of 
its  property  and  of  all  debts  owing  by  it 
This  conduct  savors  tM  much  of  a  star 
chamber  proceeding  to  Justify  the  counte- 
nance of  a  court  of  equity.  The  corporation 
act  makes  the  directors  of  a  corporation 
Jointly  and  severally  liable  to  the  corporation 
and  to  Its  creditors  for  any  dividends  paid, 
except  from  tbe  surplus  or  net  profits.  As 
this  assignee  was  one  of  tbe  directors  against 
whom  It  is  dwrged  that  dividends  were 
paid  In  violation  of  tbe  statute,  it  can  hardly 
be  conceived  that  he  would  be  a  proper  per^ 
son  to  enforce  any  such  violation. 
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Ib  my  oplaloa,  the  usual  lajuoetion  ordei 
should  be  allowed  In  this  case,  and  a  receiv- 
er or  lecelyen  appointed,  and  the  assignee 
lemoved,  and  directed  to  transfer  and  convey 
the  trust  estate  to  the  receiver:  and  I  will 
so  advise. 

<»  B.  I.  ZIE) 

POLAND  V.  UNION  R.  00. 

<Snpieme  Cou«t  •t  Rhode  Island.    June  14, 

1S04.) 

SXBKKT   BAILWAVB— IHJUBT  TO   CHIZ.D— COS- 
TBIBTTTOBT  NXQLiaSKCE. 

1.  A  child  eight  years  old,  accustomed  to  be- 
ing on  the  street  alone,  who,  seeing  an  approach- 
«Bg  street  car,  starts  to  run  across  the  street  in 
a  diagonal  direction,  when,  tp  get  across  the 
oar  trtitk  ahead  ot  the  car,  she,  if  going  in 
the  most  direct  line,  must  go  16  feet  before  the 
car  goes  85  feet,  at  most,  is  gnilty  of  oontribn- 
tc*7  negligence. 

Trespass  on  the  case  by  Margaret  Poland 
against  the  Union  Railroad  Company.  De- 
fendant petitions  for  a  new  trial.  Jndgnient 
for  defendant 

Argued  before  8TINBSS,  0.  J.,  and  Tlli- 
LINGHAST  and  KLODGETT,  J  J. 

Gooney  &  CahJll,  for  plalntlfl.  Henry  W. 
Hayes,  Frank  X.  Saston,  and  LefTerts  S. 
Btoffma^,  for  dcfenAiBt. 

BaLODOBTT,  J.  The  pfaintUC.  at  the  tbne 
of  the  injury  ot  wttlch  ebe  complains,  was 
a  girl  of  eight  yeam  ^f  age.  It  appears  from 
the  testifioony  that  she  had  lived  at  her 
then  peaideBce,  on  Friendship  street,  la 
i^ovidence,  for  a  year,  a&d  had  continuously 
attended  school  for  about  three  years,  and 
hod  been  seitt  habHualiy  by  her  mother  for 
aeme  time  on  erraads  on  Chestnut  street 
4tm  which  she  was  injured,  as  well  as  else- 
where. On  the  day  In  question,  shortly 
after  12  o'clock  noon,  she  was  sent  by  her 
jDOther  to  purchase  a  spool  oC  thread,  and 
was  Injured  by  a  car  of  the  defendant  eom- 
Ing  from  Weybosaet  street  and  passing  down 
Chestnut  street  while  the  plaintiff  was  croas- 
ing  the  latter  street.  After  verdict  for  the 
plaintiff,  the  defendant  haa  brought  the  case 
to  this  court  on  eKC(>ptlens  and  petition  for 
a  new  trial;  alleging,  among  other  grounds, 
.that  the  verdict  Is  contrary  to  the  law  and 
the  evidence. 

The  piaintUTs  account  of  the  accident  is 
as  follows:  "Q.  22.  Ton  came  down  on  the 
right  hand  of  Friendship  street?  A.  Yes, 
,antll  I  came  to  Chestnut  street;  and,  when 
I  came  to  Chestnut,  I  turned  around  Chest- 
iHit,  until  I  got  opposite  the  dry  goods  store. 
Q.  23.  When  you  came  oroosite  the  dry 
goods  store?  A.  X  stood  on  the  curbing, 
and  looked  up  and  down  the  street  The 
«ar  was  at  the  Chestnut  Honse,  and  I 
thought  I  had  plenty  of  time  to  cross  the 
street,  and  I  went  across  the  street,  and  be- 
fore I  knew  anything  the  car  knocked  me 
down.  Q.  24.  Where  was  the  car  when 
yon  first  saw  it?    A.  At  the  Chestnut  House. 


Q.  25.  Was  it  coming  toward  yon?  A.  Yes, 
sir.  Q.  26.  What  direction  was  it  coming? 
A.  It  was  coming  from  Weybosset  street. 
Q.  27.  How  many  cars  did  you  see  that 
4ay?  A.  One  car.  Q.  28.  Was  this  the  one 
that  was  coming  from  Weybosset  street? 
A.  Yes,  sir.  Q.  29.  Before  you  started  to 
cross  Chestnut  street?  A.  Yes,  sUr.  •  •  • 
Q.  119.  When  you  started  to  cross  from  the 
right-hand  idde  of  Chestnut  street  to  the 
left-hand  side  of  that  street,  how  did  you 
cross  that  street — do  yon  know?  A.  I  went 
In  a  slanting  dhrectloa.  •  *  «  a  Q.  183. 
You  knew  Friendship  street  pretty  well, 
didn't  yon?  A.  Yes,  shr.  0.  Q.  184.  And 
Chestnut  street  pretty  well?.  A.  Yes,  sir. 
C.  Q.  135.  Yon  had  been  there  more  than  a 
year,  hadn't  you?  A.  Yes,  sir.  0.  Q.  139. 
Then  you  had  been  down  Chestnut  street 
down  Friendship  street,  down  to  Weybosset 
street,  a  good  many  times,  hadn't  you?  A. 
Yes,  sir.  •  •  •  C.  Q.  186.  Yon  went 
down  to  opposite  the  dry  goods  store?  A. 
Yes,  sir.  0.  Q.  187.  Then  you  started  across 
the  ^street?  A.  Yes,  sir.  C.  Q.  188.  Was 
that  the  place  that  you  looked  up  the  street 
to  see  if  the  car  was  coining?  A.  Yes,  sir. 
O.  Q.  188.  Then  you  had  gotten  out  on  the 
edge  of  the  curbstone  when  you  looked  up? 
A.  Yes,  ait.  G.  Q.  190.  You  were  Just  About 
to  cross?  A.  Yes,  sir.  0.  Q.  191.  Did  you 
«tart  to  ran  across  or  walk  Across?  A. 
Btarted  to  run  across." 

The  testimony  shows  that  the  widtti  of 
Chestnut  atreet  at  the  point  oppsslte  the  dry 
goods  store  referred  to  is  23.18  feet  between 
curbs,  and  that  a  single  line  of  tzack  Is 
Jaid  in  the  center  of  the  street  at  that  point 
6  feet  1  inch  between  the  rails,  and  9.12 
feet  from  the  curb  on  which  plaintUT  stood 
to  the  nearer  ralL  The  distance  of  the  car 
when  at  the  Chestnut  Street  Honse  obvloos- 
Jy  depends  upon  the  point  from  which  the 
measurement  is  takoi,  aad  ceunsel  for 
plaintiff  contends  In  his  brief  that  this  dis- 
tance may  be  either  68  or  88  feet  from  the 
plaintiiTs  locatioB  Just  before  she  attempted 
to  cross  the  street  To  clear  the  car,  then, 
it  is  obvlouB  that  the  jdaintifC  must  traverse 
9.12  feet  to  the  track,  S  \feet  1  Inch  l^tween 
the  rails,  and  a  sufficient  distance  to  <clear 
the  overhang  of  the  car,  or  not  far  from  16 
feet  in  a  right  llne^  end  a  still  ;greater  dis- 
tance if  crossing  the  street  obll(ittely,  before 
the  car  could  travel  88  feet,  at  most,  or  68 
feet  if  the  shorter  distance  be  taken. 

The  state  of  facts  thns  presented  by  the 
plaintiff  is  practically  identical  with  the 
state  of  facts  presented  in  the  rec«it  case  of 
Weiss  V.  Metropolitan  St  Ry.  Co.,  83  An>. 
Div.  221,  53  N.  Y.  Snpp.  449,  and  afBrmed 
by  the  Court  of  Appeals  in  165  N.  Y.  665,  60 
N.  R  1182  a901).  In  which  the  complaint 
was  dismissed  on  the  conclusion  of  the 
plaintUTs  case,  and  a  motion  for  a  new  trial 
was  denied.  There  the  plaintiff  was  a  girl 
of  eight  years.  The  hour  was  between  12 
and  1  o'clock.    The  plaintiff  had  an  unob- 
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structed  view,  and  did  view  from  the  curb- 
stone an  approaching  car  then  more  than 
100  feet  away.  And  the  court  says:  "It  Is 
not  even  suggested  that  her  movements  to- 
wards the  track  after  leaving  the  curbstone 
were  impeded  in  any  way,  that  her  vision 
was  obscured,  that  her  attention  was  dis- 
tracted, or,  indeed,  that  anything  occurred 
that  could  have  prevented  her  seeing  the  ap- 
proaching car  and  avoiding  the  accident, 
had  she  exercised  any  care  whatever.  We 
have  thus  presented  this  state  of  facts:  A 
child  eight  years  and  four  months  old,  of 
ordinary  intelligence,  good  eyesight  and 
hearing,  accustomed  to  go  upon  the  street 
unattended,  regarded  by  her  father  as  en- 
tirely competent  to  take  care  of  herself,  was 
obsetved  21  feet  from  the  track  upon  which 
she  was  killed,  looking  in  the  direction  of 
an  approaching  car  then  over  100  feet  away, 
on  a  bright  day,  with  Nothing  to  obstruct 
her  view  or  prevent  her  seeing  the  car. 
She  is  also  observed  to  start  towards  the 
track,  and  Is  struck  and  killed  by  the  car 
just  as  she  steps  upon  the  first  rail,  or  else 
In  the  iniddle  of  the  track.  If  it  be  con- 
ceded that  the  defendant  was  negligent  in 
not  controlling  the  car  in  such  a  way  as  to 
prevent  the  accident,  the  facts  which  estab- 
lish its  negligence  also  establish  the  negli- 
gence of  the  deceased.  No  other  conclusion 
can  be  reached.  The  child  and  car  were 
both  approaching  the  sam^  point  on  the 
track.  The  car  had  100  feet  to  go,  and  the 
child  21.  The  child  traveled  the  21  feet 
in  the  same  space  of  time  that  the  car  trav- 
eled the  100  feet  She  had  the  same  op- 
portunity of  observing  the  movements  of 
the  car  as  the  gripman  did  her  movements. 
If  the  gripman,  therefore,  was  negligent  in 
not  seeing  her  and  stoi^ing  the  car,  and 
thus  avoiding  the  accident,  she  was  equally 
negligent  In  not  seeing  the  car,  or  In  stepping 
in  front  of  It.  The  defendant  was  under  no 
more  obligation  to  exercise  care  to  prevent 
injury  to  her  than  she  was  to  exercise  care 
to  prevent  injury  to  herself.  Itr  is  true,  on 
account  of  her  age,  she  was  not  required  to 
exercise  that  same  degree  of  care  which  an 
adult  would  be  required  to  exercise.  Nev- 
ertheless she  was  bound  to  exercise  some 
care — care  at  least  commensurate  with  her 
age  and  intelligence.  The  rule  seems  to  be 
well  settled  that  an  Infant,  whatever  his 
age  may  be,  Is  not,  in  law,  excused  from  ex- 
ercising some  care  in  approaching  and  pass- 
ing known  places  of  danger.  •  •  •  The 
case  at  bar  is  much  like  Fenton  v.  Second 
Avenue  Railroad,  126  N.  T.  625,  26  N.  E. 
967,  where  a  boy  nearly  ten  years  old  was 
killed,  and  the  observation  made  by  the 
C!ourt  of  Appeals  in  that  case  in  reversing 
the  Judgment  is  quite  applicable  here. 
'There  was  nothing,'  says  the  court,  're- 
quiring this  boy  to  run  across  the  track  at 
this  particular  place  and  time.  If  he  had 
walked  he  probably  would  not  have  fallen, 
and  if  he  had  waited  two  or  three  seconds 


the  car  would  have  passed,  and  he  could 
then  have  gone  over  the  street  in  safety.' 
*  *  *  It  would  seem  that  the  deceased 
either  did  not  look  to  see  whether  a  car 
was  approaching,  or,  if  she  did,  then  she 
blindly  and  heedlessly  walked  in  front  of  it 
In  either  case  one  is  irresistibly  led  to  the 
conclusion  that  her  death  resulted  in  part 
at  least,  from  her  own  negligence." 

So  in  the  case  of  Brady  v.  Consolidated 
Traction  Co.  (1899)  63  N.  3.  Law,  25.  42  Att 
1054,  the  court  say  of  a  boy  of  9^  years 
of  age:  "As  was  said  in  West  Jersey  Rail- 
road Co.  V.  McEwan,  55  N.  3.  Law,  574,  576, 
27  Atl.  1064,  1065,  'there  Is  a  substantial 
difference  between  being  surprised  by  an 
unforeseen  peril  and  being  overtaken  by  one 
apprehended  and  recklessly  Incurred.'  This 
difference  is  of  special  Importance  in  deal- 
ing with  children,  for,  to  expect  a  danger 
where  none  Is  seen,  requires  a  larger  experi- 
ence and  the  exercise  of  abler  deductive 
faculties  than  does  the  appreciation  of  a 
manifest  peril.  The  case  In  hand  presents 
the  latter  condition.  The  plaintiff  saw  the 
car  approaching,  and  there  was  no  element 
of  danger  which  he  did  not  perceive,  or 
which  a  boy  of  his  years  was  not  capable  of 
fully  appreciating.  He  chose  to  run  in  front 
of  the  car,  on  his  Judgment  that  he  could 
cross  before  it  reached  him,  in  spite  of  the 
evident  danger  of  the  attempt,  and  we  think 
it  should  be  held  that  he  took  the  risk  of 
failing  In  the  effort  which  he  designedly 
made."  And  thereupon  the  court  granted 
the  defendant  a  nf w  trial.  Thereafter  the 
Jury  rendered  a  second  verdict  in  favor  of 
the  plaintiff,  and  the  case  came  again  be- 
fore the  court  in  64  N.  J.  Law,  373,  45  Atl. 
805  (1900);  the  plaintiff  changing  his  evi- 
dence as  follows:  "The  evidence  given  by 
the  plaintiff  on  the  second  trial  Is  in  abso- 
lute contradiction  of  that  given  by  him  on 
previous  trial.  Before  be  repeatedly  swore 
that  he  heard  the  gong  of  the  car  ring  and 
saw  the  car  approaching  before  he  went  on 
the  track.  Upon  this  trial  he  swore  that  he 
neither  heard  the  car  nor  the  gong,  and  that 
he  did  not  see  the  car  until  he  was  struck. 
He  admitted  that  he  had  sworn  differently 
at  the  former  trial,  and  gave  as  the  only 
reason  that  he  did  not  understand.  The 
plaintiff  was  a  foot  passenger  crossing  a 
street  containing  a  car  track.  A  duty  de- 
volved upon  him  before  crossing  to  use  his 
powers  of  observation  to  observe  approach- 
ing cars  which  are  within  a  distance.  If  run 
at  lawful  speed,  to  put  him  in  danger.  New- 
ark Passenger  Railway  Co.  v.  Block,  55  N. 
J.  Law,  605,  27  Atl.  1067,  22  L.  R.  A.  374. 
Such  a  duty  devolved  upon  an  intelligent 
youth  who  was  sui  Juris,  as  plaintiff  is  ad- 
mitted to  be.  Sheets  v.  Connolly  Railroad 
Co.,  54  N.  3.  Law,  518,  24  Atl.  483;  North 
Hudson  Railway  Co.  v.  Flanagan,  67  N.  3. 
Law,  696,  32  Atl.  216.  The  duty  of  obser- 
vation required  from  children  may  differ  In 
extent  and  degree  from  that  required  from 
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an  adnlt  Judgment  which  a  Jury  might  find 
lacking  In  prudence  if  formed  by  a  person 
of  mature  years  might  perhaps  be  found 
not  to  be  lacking  In  prudence  if  formed  by 
a  child,  but  the  child  is  not  excused  from 
some  duty  of  obserratlon.  Had  plalntifT 
performed  this  duty  in  the  very  slightest 
degree,  he  would  hare  perceived  the  ap- 
proaching car  In  time  to  avoid  It,  for  there 
was  admittedly  no  obstacle  In  the  way  to  ob- 
struct his  view.  That  he  did  not  see  the 
car  establishes  the  fact  that  he  did  not 
look,  as  required  even  of  a  child.  Pennsyl- 
vania Railroad  Co.  v.  Righter,  42  N.  J.  Law, 
180.  The  case  was  tried  on  the  theory  that 
no  negligence  was  chargeable  to  a  child  of 
plaintiff's  age  in  playing  upon  a  public 
street,  and  running  in  play,  as  plaintiff  did, 
across  the  street.  It  is  unnecessary  to  de- 
termine whether  that  theory  Is  correct,  be- 
cause a  verdict  attributing  to  plaintiff  the 
exercise  of  the  care  proper  for  a  boy  of  his 
age,  and  finding  no  negligence  in  running 
across  the  street  without  any  observation  as 
to  approaching  cars.  Is  a  verdict  against  evi- 
dence." And  thereupon  the  verdict  was  set 
aside. 

In  Morey  t.  Gloucester  Street  Railway 
Company  (1896)  171  Mass.  164,  60  N.  B.  530, 
the  court  sustained  the  direction  of  a  ver- 
dict for  the  defendant  In  a  similar  case, 
brought  by  a  boy  of  eight  years,  saying: 
"The  evidence  was  undisputed,  and  the  fact 
cannot  be  doubted  that  the  car.  could  be 
seen  for  a  considerable  distance  as  it  was 
approaching.  The  boy's  view  was  unob- 
structed, and  the  sound  of  the  coming  car 
could  be  plainly  heard.  The  railway  had 
but  a  single  track,  and  the  distance  from 
the  curbstone  of  the  narrow  sidewalk  to  the 
nearest  rail  was  only  about  twelve  feet 
According  to  the  testimony  of  one  of  the 
plaintiffs  witnesses,  the  boy  'darted  right 
out  quickly — as  quickly  as  most  boys  of  his 
age  are  able  to  go;,  that  it  did  not  take  more 
than  a  second  to  go  the  ten  feet  from  the 
sidewalk  to  the  rail;  that  It  all  happened  In 
the  twinkling  of  an  eye.'  The  language  used 
by  the  other  witnesses  was  similar,  and 
there  was  no  dispute  that  he  ran  raiddly 
from  the  walk  to  the  track  In  front  of  the 
car.  The  evidence  discloses  no  reason  or 
excuse  for  his  going,  and  we  are  of  opinion 
that  bis  conduct,  Judged  by  the  standard  of 
the  caie  of  boys  of  common  prudence,  was 
such  as  would  generally  be  condemned  as 
careless." 

And  in  Henderson  t.  Citizens'  St.  R.  Co. 
<1898)  116  Mich.  368,  74  N.  W.  625,  a  Judg- 
ment In  favor  of  a  boy  of  eight  years  was 
reversed,  the  court  saying:  "It  is  evident 
that  this  verdict  cannot  stand,  but  the  more 
doubtful  question  is  presented  as  to  whether 
the  first  request  of  defendant,  to  wit,  under 
the  pleadings  and  proofs,  the  plaintiff  can- 
not recover,  should  have  been  given.  In  my 
opinion,  upon  this  record.  It  should  have 
been.     See  Ecllfl  t.  Railway  Co.,  64  Mich. 


196,  31  N.  W.  180.  The  plaintiff  himself  tes- 
tified that  this  boy  had  Intelligence  enough 
to  appreciate  the  danger.  He  placed  the  boy 
on  the  stand,  and  he  so  testified.  The  evi- 
dence clearly  shows  that  there  was  nothing 
except  this  wagon  and  the  east-bound  car  to 
obstruct  the  vision.  Witnesses  for  the  plain- 
tiff state  that.  If  the  boy  had  looked  in  the 
direction  of  the  car,  he  could  have  seen  it 
It  was  but  common  prudence.  In  crossing 
such  a  thoroughfare,  to  look  not  only  for  the 
car,  but  for  any  vehicle  which  might  be 
coming.  Injury  would  have  occurred  from 
collision  with  an  ordinary  wagon  Just  as 
surely  as  from  running  Into  this  car,  and, 
from  the  testimony  of  the  lad  himself,  he 
had  Intelligence  enough  at  the  time  to  know 
this.  Why,  then,  should  It  be  left  for  the 
Jury  to  say  that  he  had  not?" 

And  see  Ryan  v.  la  Crosse  City  R.  Co. 
(1900)  108  Wis.  122,  83  N.  W.  770;  Wills  T. 
Ashland  Light,  Power  tb  Street  R.  Co.,  108 
Wis.  264,  84  N.  W.  998. 

Upon  both  principle  and  authority^  there- 
fore, we  are  of  opinion  that  this  plaintiff 
was  guilty  of  contributory  negligence,  un- 
der the  circumstances  of  this  case,  and  that 
she  is  not  entitled  to  recover. 

(3ase  remitted  to  common  pleas  division, 
with  direction  to  enter  Judgment  for  de- 
fendant 

TILLINGHAST,  J.  I  concur  to  the  for* 
going  opinion  In  so  far  as  It  states  the  gen- 
eral rule  of  law  applicable  to  the  case,  and 
also  in  so  far  as  it  holds  that  the  verdict 
was  against  the  evidence.  But  I  think  that 
a  new  trial  should  be  granted,  which  is  all 
the  defendant  asks  for,  instead  of  directing 
Judgment  for  the  defendant 


(M  R.  I.  IM) 
DOLAN  T.  OALLENDER,  McADSLAN  k 

TROUP  00. 

(Supreme  Court  of  Rhode  Island.     June  8, 

1904.) 

RBOLIOENCIi — 8T0B1I  D00B8 — ^PBBBONAIi  INJTTBT 
— PBOXniATE  CATJSK — ^INrANT — PEESUMPTIOH 
— CONTBIBUTOBT  HEGIJGENCB— JUDICIAL  HO- 
TIOB. 

l.The  court  will  take  Judicial  notice  that 
■winging  double  storm  doors,  of  ordinary  oon- 
Btruction,  and  such  as  are  in  use  everywhere, 
are  not  dangerous  appliances,  when  used  with 
oidinary  care. 

'  2.  A  person  injured  while  entering  a  store 
fitted  with  swinging  doable  storm  doors,  of  or- 
dinary contraction,  has  no  cause  of  action 
against  the  owner  of  the  doors,  where  the  in- 
jury resulted  from  some  unknown  person  open- 
ing one  of  the  doors  while  plaintiff  was  attempt- 
ing to  enter  the  other,  so  that  the  one  on  ue 
other  side  of  plaintiff  flew  back  and  struck  her 
hand,  crashing  it  between  the  two  doors;  the 
efficient  cause  of  the  accident  being  the  inter- 
vening act  of  a  third  person. 

3.  A  child  12  years  of  age,  trusted  in  the 
streets,  is  presumed  to  have  sufficient  Intel- 
lifrence  to  avoid  the  obvious  danger  incurred 
by  placing  her  hand  on  the  inner  edge  of  one 
of  a  pair  of  swinging  storm  doors  when  open- 
ing or  closing  one  of  the  doors,  jmd  permitting 
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..  .the  other  to  swiog  and  eosie  in  contact  witk  bar 

.  Action,  by  May  Dolan,  an  Infant,  by  ber 
next  friend,  against  the  Callender,  McAus- 

;    lab  &  Troap  Company.    Heard  on  demurrer 
to  declaration.    Judgment  for  defendant. 
Argued    before   TILLINGHAST,    DOUQ- 

_  .  {.AS,  and  BLODGBTT,  JJ, 

T.  F.  Farrell,  for  plaintiff.    Cometock  & 
• :  Gardner,  for.  defendant 

.. ,  TILLINGHAST,  J.  This  is  trespass  on  the 
',  case  for  negligence.  The  declaration  alleges 
,.  '  that,  while  the  plaintiff  was  entering  the 
..defendant's  store,  she  was  injured  by  a 
\  storm  door  swinging  back  and  striking  her 
■  fingers  with  such  force  as  to  break  the  bones 
,'  of  two  of  them,  besides  injuring  ber  band  in 
..  other  respects. 

The  negligence  alleged  is  that  the  door 
which  caused  said  injury  was  an  unsuitable 
-and  dangerous  one,  in  this:    that  it  was  a 
.,  double  storm  door,  of  great  weight,  to  which 
'    were   attached   springs   of   great   strength, 
which  forced  the  sides  thereof  back  with 
.  great  force,  and  that  wbile  the  plaintiff,  who 
'    is  a  child  of  the  age  of  12  years,  was  at- 
tempting to  open  one  side  of  said  double  door 
for  the  purpose  of  entering  the  defendant's 
store,  the  otber  side  tliereof,  which  bad  b^en 
opened  by  some  person  to  the  plaintiff  un- 
'„  'knpwn,  flew  back  and  struck  the  plaintiff  on 
her  hand.  Injuring  her  as  aforesaid.     She 
also  alleges  that  she  was  in  the  exercise  of 
..  ..d«e  eare  at  the  time  of  receiving  said  In- 
.    iury. 

The  defendant  has  demurred  to  the  dec- 
laration «B  the  grounds  (1)  tbat  it  sets  forth 
•I   no  'negligence  on  the  part  of  defendant,  it 

•  .aiqpearlng  from  the  declaration  that  said 
.  .dCM>r  ;Could  not  be.  dangerous  if  used  with 

ordinary  care;  (2)  that  it  also  appears  by 
the  declaration  that  the  nature  and  construc- 
tion of  the  door  ware  not  the  proximate 

(    cause  ef  the  plaintifrs  Injury,  but  merely  a' 
.condition  tb^reof,  tbe  efficient  cause,  of  the 
'accident  being  the. Intervening  '&ct  of  a  third 
^person;  apd  (3]  that  it  appears  that  the  plain- 
tiff's own  negligence  .contributed  to  the^  in- 
Jury  complained  of. 
We  'think  the  demurrer  staonld'be  snstain- 

.,  ed  upon  all  of  the  grounds  specified.  It  la 
evident  from  tbe  facts  stated  in  the  decla- 

'  tation  that  the  dtorm  doors  in  question  were 
of  ordinary  construction,  and  Buch  as  are 

j  .if)  common  use  everywhere.  And  we  think 
the  court  can'  properly  take  Judicial  notice 
that  such  doors  are  not  dangerous  appli- 
ances. BUCb  a  door,  like  any  other  door, 
ntay  become  dangerous  when  carelessly  or 
improperly  used,,  but  the  defendant  was  not 
called  upon  to  anticipate  any  such  use  there- . 

•  of.  And  It  is  perfectly  evident  that,  by  the 
,  exercise  of  the  most  ordinary  care  in  the 
.    use  thereof  by  tbe  plaintiff,  no  injury  would 

.have. been  sustained  by  her.  Of  course,'  It 
[  is  possible  for  a  person,  by  placing  his  hand 
:    on  the  inner  edge  of  either  of  said  swing 


d04Mr8  wbeD  opening  or  dosing  tbe  same,  to 

have  his  hand  caught  and  Injured  by  the 
other  swing  door  coming  in  contact  there- 
with. But  those  persons  who  are  old  enougb 
to  be  safely  trusted  In  the  streets  must  be 
presumed  to  have  sufficient  intelligence  and 
Judgment  to  avoid  sacban  obvious  danger. 

Tbe  declaration  in  the  unreported  case  of 
Feehney  v.  Providence  Building  Co.  (No. 
10,761),  decided  June  28,  1901,  stated  a  much 
stronger  case  for  the  plaintiff  than  does  the 
one  now  before  us,  as  the  heavy  revolving 
door  or  turnstile  there  complained  of  was 
much  more  difficult  to  handle  than  are  or- 
dinary storm  doors,  and  was  by  no  means 
In  such  common  use.  But  the  court  sus- 
tained the  demurrer  to  tbe  declaration  In 
that  case  on  the  ground,  as  we  now  recollect 
It,  although  no  written  opinion  was  handed 
down,  tliat  It  was  not  negligence  on  tbe  part 
of  tbe  defendant  to  construct  and  use  such 
an  appliance.  See  the  very  full  and  care- 
fully drawn  declaration  in  that  case. 

Tbe  demurrer  to  the  declaration  now  be- 
fore ns  is  sustained,  and,  as  it  Is  evident 
tbat  it  cannot  be  so  amended  as  to  state  a 
cause  of  action,  the  case  is  remanded,  with 
direction  to  enter  Judgment  for  the  defend- 
ant 


OtB.t.m) 

BEUNNCHOW  t.  EHODH  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    June  XO, 

1904.) 

StBlXT    ItAII.WATS  — INJintT   TO   PASSKROKB  — 

REgUOEIfCB— BIDIRS  ON  FLATIOBM— 

PLEADINO  KBCBSSITT. 

1.  The  declaration  for  injury  to  a  passenger 
on  a  street  car  by  being  thrown  from  it  by  a 
sudden  Jolt  while  standing  on  the  rear  platform 
need  not  show  it  was  necessary  for  plaintiff  to 
Bt^nd  there ;  it  not  being  negligence  per  se  for 
a  pissenger  on  a  street  «ir,  though  it  Is  pro- 
pelled by  electricity,  to  ride  on  the  platform. 

Trespass  on  tbe  case  by .  Christian  O. 
Brunncbow  against  the  Bhode  Island  Oim- 
pany.  Defendant  demurs  to  the  declaration. 
Deinurrer  overruled. 

Argued  before  TILLINGHAST,  DOUG- 
LAS, and  BLODGBTT,  JJ. 

T.  H.  Holton  and  Thomas  J.  Flynn,  for 
plaintiff.  Henry  W.  Hayes,  Frank  T.  Eas- 
ton,  and  Lefferts  S.  Hofbnan,  for  defendant 

TILUNGHAST,  J.  Tbe  plaintiff  sues  to 
recover  damages  alleged  to  bave  been  sus- 
tained by  him  by  being  thrown  from  one  of 
tbe  defendant's  cars  through  the  negllgeace 
.of  the  defendant  The  declaration  alleges 
that  tbe  plaintiff  was  a  passenger  on  the 
car  frov  which  he  was  thrown,  and  that  it 
was  the  duty  of  the  defendant  to  so  oper- 
ate^  run,  and  control  said  car  tbat  he  would 
not  be  exposed  to  injury,  but  that,  disre- 
gai-dii%  its  duty  in  tbe  premises,  It  did  not 
operate  said  car  in  a  safe  and  proper  man- 
ner, but  ran  it  at  a  very  high  rate  of  speed 

1.  See  Carriers,  vol.  9,  Cent.  Die  i  1376. 
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to  and  apon  a  certain  Bwltcb  in  Bassett 
street,  and,  In  going  from  said  switch  to  the 
main  track,  while  mnnlng  at  a  very  high 
rate  of  speed,  It  Jolted  and  swayed.  In  cod- 
seqnence  of  which  the  plaintiff,  while  stand- 
ing on  the  rear  platform  of  the  car,  and 
while  In  the  exercise  of  due  care,  was  vio- 
lently thrown  from  said  ear  upon  the  ground 
and  seriously  Injured.  To  this  declaration 
the  defendant  has  demurred  upon  the  ground 
that  it  does  not  appear  that  it  was  neces- 
sary for  the  plaintiff  to  stand  In  the  danger- 
ous position  which  he  assumed  on  said  car, 
as  set  forth  in  his  declaration. 

We  think  the  demurrer  should  be  over- 
mled.  It  Is  not  negligence  per  se  for  a  pas- 
senger upon  an  electric  street  car  to  ride 
upon  the  platform  thereof.  "Neither  the  car- 
rier nor  the  public,"  says  Mr.  Nellls  in  hip 
Tory  complete  and  valuable  work  (Just  Is- 
sued) on  Street  Railroad  Accident  Law,  ( 
26,  "have  regarded  the  street  car  platform 
as  a  known  place  of  danger;  and  the  courts 
have  therefore  held  that  a  passenger  who 
rides  thereon  Is  not  guilty  of  such  contribu- 
tory negligence,  as  a  matter  of  law,  as  will 
prevent  his  recovery  for  an  injury  sustained 
through  the  fault  of  an  employ^  of  the  com- 
pany. It  Is  a  circumstance,  however,  to  be 
submitted  to  and  determined  by  the  Jury." 
The  law  as  thus  stated  is  well  sustained  by 
the  authorities.  Watson  v.  Portland  R.  R. 
Co.,  91  Me.  {$84,  40  AtL  609,  44  L.  R.  A.  167. 
64  Am.  St  Rep.  268,  is  strongly  in  point. 
In  that  case  the  plaintiff,  while  riding  upon 
the  front  platform  of  an  electric  street  car, 
was  thrown  from  the  car  by  its  sudden  Jolt- 
ing, and  sustained  injury  thereby.  At  the 
trial  of  the  case  the  court  directed  a  verdict 
for  the  defendant  upon  the  ground  that  the 
riding  upon  the  platform  of  an  electric  car 
is  such  negligence  on  the  part  of  the  pas- 
senger as  will  bar  his  recovery  for  injuries 
sustained  by  being  thrown  therefrom  In 
rounding  a  curve.  In  reversing  the  action 
of  the  coart  below,  Wiswell,  J.,  who  deliv- 
aed  the  opinion  of  the  Supreme  Judicial 
Court,  held  that  this  was  not  a  correct  state- 
ment of  law  when  applied  to  a  street  rail- 
road car,  whether  propelled  by  horses,  elec- 
tricity, or  otherwise.  "Riding  upon  the  plat- 
forms of  such  cars,"  said  the  Judge,  "Is  too 
much  encouraged  by  transportation  compa- 
nies, and  too  mi;ch  indulged  In  by  the  public, 
for  the  court  to  say,  as  a  matter  of  law,  that 
the  mere  tiding  upon  the  platform  of  such  a 
car  is  conclusive  evidence  of  negligence,  or  is 
negligence  per  se,  or  is  negligence  in  law.  It 
depends  uiton  too  many  other  circumstances 
and  conditions  for  a  court  to  lay  down  any 
hard  and  fast  rule  In  regard  to  it,  but  it  is 
a  fact  which  should  ordinarily  be  submitted 
to  the  Jury.  In  connection  with  all  of  the  oth- 
er circumstances  of  the  case.  That  this  Is 
tme  witti  respect  to  horse  street  cars  Is  not 
questioned,  and  has  been  frequently  decided. 
Moesel  T>  hjaa.  A  Roston.  Railroad  Co.,  8 
Allen,  23^:  Magulre  t.  Middlesex  Railroad 
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Co.,  118  Mass.  239;  Fleck  ▼.  Union  Railway 
Co.,  134  Mass.  480;  Germantown  Passenger 
Railway  Ca  v.  Walling,  97  Fa.  65,  89  Am. 
Rep.  796;  Yail  v.  Broadway  Railroad  Co., 
147  N.  T.  877,  42  N.  E.  4,  SO  L.  R.  A.  626; 
Nolan  V.  Brooklyn  City  &  Newton  fUttlroad 
Co.,  87  N.  y.  63,  41  Am.  R^.  345;  City  Rail- 
way Co.  V.  Lee,  60  N.  J.  Liaw,  436,  14  Atl. 
883,  7  Am.  St  Rep.  798.  But  it  is  Claimed 
npon  the  part  of  the  defense  that  while  this 
is  tme  in  the  case  of  a  horse  car,  as  to  elec- 
tric cars  the  rule  laid  down  In  this  state  and 
generally  with  respect  to  trains  of  cars  upon 
steam  railroads  should  apply.  Gtoqdwln  v. 
Boston  &  Maine  Railroad,  84  Me.  203,  24 
Atl.  816.  We  do  not  think  so.  An  electric 
street  car  is  still  a  street  car,  and,  in  our 
opinion,  the  conditions,  especially  with  re- 
spect to  riding  npon  platforms,  are  more 
similar  to  those  of  the  horse  street  car  than 
those  of  a  railroad  train  upon  a  steam  rail- 
road." Pray  v.  Street  Railway  Co.,  44  Neb. 
167,  62  N.  W.  447,  48  Am.  St  Rep.  717, 
Wilde  V.  Lynn  &  Boston  Railway  Co.,  163 
Mass.  633,  40  N.  B.  851,  Reber  v.  Pittsburg, 
etc..  Traction  Ca,  179  Pa.  339,  36  Atl.  245, 
57  Am.  St  Rep.  509,  and  Purlngton  Kimball 
Brick  Co.  V.  Bckman,  102  111.  App.  183,  are 
to  the.  same  general  effect 

It  is  a  matter  of  common  knowledge  that 
large  nnmbers  of  passengers  daily  ride  npon 
the  rear  platforms  and  running  boards  of 
defendant's  cars  without  objection.  And  in 
view  of  the  fact  that  they  are  thus  allowed 
to  ride,  the  defendant  is  called  upon  to  ex- 
ercise the  same  degree  of  care  towards  them 
as  towards  other  passengers.  That  is,  it  is 
required  to  do  all  that  human  care  and  vigi- 
lance reasonably  can  to  prevent  accident 
happening  to  them.  Elliott  v.  Street  Ry.  Co., 
18  R.  I.  707,  28  Atl.  338,  81  Atl.  694,  23  L. 
R.  A.  208;  Nellls  on  Street  Railroad  Acci- 
dent Law,  I  24,  and  cases  dted.  In  a  word, 
if  it  receives  them  as  passengers,  it  mast 
treat  them  as  passengers.  That  the  rear 
platform  of  a  street  car,  or  the  running 
board  thereof.  Is  obviously  a  more  dangerous 
place  than  the  Inside  of  the  car.  Is  self-evi- 
dent And  hence  it  follows  that  It  is  in- 
cumbent upon  any  one  wIm  rides  in  such  a 
place  to  exercise  care  commensnrate  with 
the  danger.  And  it  is  doubtless  competent 
for  a  Jury  to  find  in  a  given  case  that  a  pas- 
senger occupying  such  a  position  was  not  in 
the  exercise  of  due  care,  and  that  his  negli- 
gence contributed  to  the  happening  of  the 
accident  whereby  he  tvas  injured.  And  if 
so,  of  course  he  could  not  recover,  vrea 
thongh  the  carrier  might  also  have  been  neg- 
ligent in  the  premises.  All  that  we  say  is 
that  It  is  not  ne^ignice.  In  law,  to  ride 
upon  an  electric  street  ear  In  manner  afore- 
said. 

Whether  It  was  reasonably  necessairy  for 
the  plaintiff  in  the  ease  at  bar  to  ride  npon 
the  platform  is  a  question  of  fact  for  the 
Jury  to  pass  upon,  in  view  of  the  circum- 
stances which  may  appear  in  OTldenct,  and 


Digitized  by 


Google 


J 


658 


68  ATLANTIC  REPORTER. 


(B.L 


not  a  question  of  law.  In  this  connection  It 
Is  proper  to  remark  that  the  seats  in  street 
cars  are  iH-ovided  for  passengers  to  occupy, 
and,  If  there  is  room  to  be  seated  inside  tbe 
car,  a  jury  certainly  ought  to  hesitate  be- 
fore finding  that  a  passenger  who,  in  the 
absence  of  some  reasonable  excuse,  should 
choose  to  ride  on  the  platform  or  running 
board,  was  not  guilty  of  contributory  negli- 
gence in  case  he  should  be  injured  while  so 
riding.  Common  carriers  of  passengers  are 
not  Insurers  against  accident,  and  they  have 
the  right  to  presume  that  passengers  will 
use  common  sense  and  common  prudence  in 
protecting  themselves  from  obvious  danger. 
Demurrer  overruled  and  case  remanded 
tor  further  proceedings. 


(26  R.  I.  MO) 

SIMPSON  ▼.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.     June  4, 

1904.) 

STBEET  BA.II.B0ADS— INJtTBIES  TO  PEDESTBIANB 
—INSANE  PEBSONB  —  DUTY  OF  UOTOBUAR — 
PBESUUPTIONS  —  OUABDIAN  —  COWTRIBUTOBT 
NEOUOSNOB. 


E?' 


1.  Where  a  person  of  full  age  and  apparently 
isseased  of  his  faculties  was  seen  on  the  track 

jy  a  street  railway  motorman,  the  latter  was 
entitled  to  assume  that  such  person  was  actual- 
ly of  sound  mind,  and  to  act  on  such  presump- 
tion. 

2.  In  an  action  for  death  of  plaintiff's  hus- 
band, who  was  insane,  by  his  being  struck  by  a 
street  railway  car  while  he  was  at  large  and  un- 
attended, the  fact  that  he  was  so  at  large  did 
not  necessarily  constitute  contributory  negli- 
gence on  the  part  of  the  custodian. 

Action  by  Teresa  Simpson  against  the 
Rhode  Island  Company.  On  demurrer  to  the 
declaration.    Overruled. 

Argued  before  TILLINGHAST.  DOUG- 
LAS, and  BLODGETT,  JJ. 

Leon  L.  Mott,  for  plalntifl.  Henry  W. 
Hayes,  Frank  T.  Easton,  and  LefCerta  S. 
Hoffman,  for  defendant. 

PER  CURIAM.  The  action  given  by  sec- 
tion 14  of  chapter  233  of  the  General  Laws 
is  to  reimburse  the  husband  or  widow  and 
children  or  the  next  of  kin  of  a  person  who 
has  been  killed  by  the  tort  of  another  for  the 
pecuniary  loss  occasioned  by  such  death. 
This  action  is  brought  by  a  widow  for  the 
loss  of  a  husband  who  was  of  unsound  mind 
and  required  constant  supervision.  The  dec- 
laration does  not  set  out  any  peculiar  dr- 
cumstances  which  show  any  substantial  pe- 
cuniary loss  from  this  death.  Negligence  Is 
alleged  on  tbe  part  of  the  defendant's  aerr- 
ants,  but  it  is  not  clearly  stated  in  what  that 
negligence  consisted.  In  approaching  a  per> 
son  on  the  track,  of  full  age  and  apparently 
possessed  of  his  faculties,  the  motorman 
would  be  required  to  take  such  precautions 

'  only  as  if  the  person  were  actually  of  sound 
mind.  But  the  demurrer  Is  based  only  upon 
the  ground  that  the  declaration  shows  con- 

'  trihutory  negligence  on  the  part  of  the  plaln- 


tUL  The  only  fact  from  which  tfaia  might 
be  Inferred  is  that  the  Insane  person  was  at 
large.  This  does  not  necessarily  show  neg- 
ligence on  the  part  of  his  custodian.  Nellls, 
Street  R.  R.  Accident  Law,  413. 

The  demurrer  must  be  overruled,  and  the 
case  remanded  to  the  common  pleas  division 
for  further  proceedings. 


JOHNSON  T.  WHITE,  City  Treaaarer. 

(Supreme  Court  of  Rhode  Island.     June  9, 

1904.) 

STTBFACE   WATKK— COLLECTION   AND   DIBCHABOE 
OH  LAND  or  ANOTHEB— LIABILITT  OT  CITT. 

1.  Where  any  one — a  city  included — collects 
surface  water,  by  a  drain  or  otherwise,  and 
turns  it  in  a  volume  on  the  land  of  another,  it 
is  liable  for  the  damage  therefrom,  though  the 
water  would  naturally  flow  onto  such  land,  bat 
not  in  a  volume. 

Trespass  on  the  case  by  William  B.  John- 
son against  J.  ElUa  White,  city  treasurer. 
Defendant  petitions  for  a  new  trial.    Denied. 

Argued  before  TILLINGHAST,  DOUG- 
LAS, and  BLODGETT,  JJ. 

Page  &  Page  &  Gushing,  for  plalntUf.  Ed- 
ward W.  Blodgett,  for  defendant. 

TILLINGHAST,  J.  This  action  ia  brought 
to  recover  damages  which  the  plaintiff  claims 
to  have  sustained  by  reason  of  the  turning  of 
surface  water  upon  his  land  by  the  acts  of 
the  defendant  city.  The  declaration  alleges 
that  the  defendant  constructed  a  large  cul- 
vert or  drain  at  the  junction  of  Nashua  and 
Ann  Mary  streets,  and  thereby  collected 
quantities  of  surface  water,  and  discharged 
the  same  artlflcially  in  a  channel  over  cer- 
tain intervening  land  onto  a  large  tract  of 
land  belonging  to  the  plaintiff.  It  also  al- 
leges that  the  water  so  discharged  was  far 
in  excess  of  the  amount  that  would  have 
been  discharged  upon  the  plalntUTs  prem- 
ises if  said  culvert  or  drain  bad  not  been  con- 
structed as  aforesaid,  and  that,  by  reason  of 
its  being  collected  as  aforesaid  and  flowing 
across  plaintiff's  premises.  It  washed  out  a 
deep  channel  across  the  same,  and  rendered  a 
part  thereof  unfit  for  tillage  or  pasturage, 
and  decreased  the  value  ^thereof.  At  the 
trial  of  the  case  in  the  common  pleas  division 
the  plaintiff  recovored  a  verdict  in  the  sum 
of  $500,  and  the  defendant  now  petitions  for 
a  new  trial  mi  the  grounds  that  no  cause  of 
action  is  shown,  and  that  the  verdict  was 
against  the  evidence,  in  this:  that  no  evi- 
dence was  produced  by  the  plaintiff  to  ahow 
that  water  was  collected  from  any  area  and 
turned  onto  plaiutiS'B  land,  from  which  area 
the  surface  water  did  not  flow  thereon  be- 
fore the  streets  in  question  were  laid  out 
The  defendant  also  claims  that  the  damages 
are  excessive. 

As  the  evidence  submitted  fails  to  show 

T 1.  S«e  Water*  and  Watar  CourMs,  voL  it.  Cant. 
Dig.  :  133. 
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tbat  any  appreciable  amount  of  surface  wa- 
ter  was  collected  and  turned  upon  the  plain- 
tiff's land,  by  reason  of  the  construction  of 
the  culvert  or  drain  aforesaid,  in  excess  of 
what  would  have  flowed  thereon  by  reason 
of  the  natural  contour  of  the  adjoining  land, 
as  related  to  that  of  the  plalntUt,  the  only 
question  of  law  presented  Is  whether  the 
plalntUf  has  any  cause  of  action.  The  de- 
fendant's counsel  contends  that,  as  there  has 
been  oo  diversion  of  surface  water,  other 
than  that  which  would  naturally  have  found 
its  way  to  and  upon  the  plalntifTa  land,  had 
not  said  drain  been  built,  the  city  cannot  be 
held  liable  for  any  damages  in  the  premises. 
He  argues  that.  In  view  of  this  fact,  the 
case  does  not  fall  within  the  rule  laid  down 
by  this  court  In  Inman  v.  Tripp,  11  R.  I.  620, 
23  Am.  Rep.  620,  which  is  relied  on  by  the 
plaintiff,  in  so  far  as  the  general  principle 
involved  is  concerned,  aa  sustaining  his  po- 
sition. It  is  tme^  the  facta  In  that  case  were 
quite  different  from  those  In  the  case  at 
bar.  There  the  city,  by  changing  the  grade 
of  certain  streets,  caused  surface  water  to 
be  collected  from  a  wide  area,  and  to  flow 
upon  the  plaintUTs  land  and  Into  his  cellar 
and  well,  and  the  court  held  that  It  was  lia- 
ble In  damages  therefor.  In  the  case  at  bar 
the  defendant  has  only  collected  such  sur- 
face water  as  would  have  found  Its  way  up- 
on the  plaintiff's  premises  by  natural  causes 
as  aforesaid,  and  hence  we  are  asked  to  bold 
that  the  rule  referred  to  is  not  controlling. 

We  think,  however,  that  the  principle  in- 
volved in  the  Inman  Case  is  applicable  here. 
That  principle,  briefly  stated,  is  this:  That 
no  one  has  a  right  to  collect  surface  water  In 
any  conalderable  quantity  upon  his  own 
premises,  and  then  turn  the  same  In  a  con- 
centrated form  upon  the  premises  of  bis 
neighbor  In  such  a  manner  as  to  cause  him 
damage.  Not  that  an  owner  of  land  may 
not  so  change  the  grade  or  surface  thereof  as 
to  cause  surface  water  .to  flow  In  a  different 
direction  from  what  It  did  before  the  nat- 
ural contour  thereof  was  changed,  for  this 
such  owner  doubtless  may  lawfully  do.  But 
he  may  not  collect  and  concentrate  such  wa- 
ter, by  means  of  drains  or  otherwise,  and 
then  tiuu  It  upon  his  neighbor's  land  In  a 
volume.  And  the  law  doubtless  Is  that  a  city 
has  no  greater  power  over  Its  streets.  In  the 
matter  of  disposing  of  surface  water  which 
accumulates  thereon,  than  a  private  Indi- 
vidual has  In  disposing  of  the  surface  water 
which  falls  or  collects  upon  his  own  land; 
and  as  held  In  the  case  referred  to,  a  city 
"cannot,  under  the  specious  plea  of  public 
convenience,  be  iiermltted  to  exercise  that 
dominion,  to  the  injury  of  another's  prop- 
erty, in  a  mode  that  would  render  a  private 
individual  responsible  In  damages,  without 
being  responsible  Itself."  In  Wakefield  r. 
Newell,  12  R.  I.  76,  34  Am.  Rep.  698,  the  doc- 
trine announced  in  the  Inman  Case  was 
somewhat  explained  and  amplified,  but  not 
modified.    It  was  there  held  that  the  "mere 


neglect  by  an  individual  to  retain  on  bis 
own  land  water  which,  falling  there,  would 
naturally  flow  onto  his  neighbor's  land,  is  no 
cause  of  action,  unless  he  flrst  accumulates 
It  by  artlflcial  means  so  as  considerably  to 
Increase  the  volume  and  detrimental  effect 
with  which  It  would  flow  on  his  neighbor's 
land."  It  clearly  follows  by  necessary  Im- 
plication from  the  language  thus  used  that  If 
one  does  accumulate  surface  water  in  the 
manner  suggested,  and  then  turn  It  upon  his 
neighbor's  land,  he  thereby  rmders  himself 
liable  In  an  action  of  this  sort  In  Benard 
T.  Bobbin  Co.,  23  R.  I.  681,  61  Atl.  209,  SU- 
ness,  C.  J.,  In  delivering  the  opinion  of  the 
court,  seems  to  hold  that  the  Inman  Case 
stands  for  the  doctrine  which  we  have  above 
stated. 

We  do  not  wish  to  be  imderstood  as  hold- 
ing that  a  town  or  city  is  liable  merely  be- 
cause, In  the  construction  or  grading  of  a 
street  or  highway,  surface  water  Is  thereby 
turned  upon  adjoining  land,  for  such  a  re- 
sult Is  Inevitable,  and  Is  merely  Incidental 
to  the  making  or  grading  of  the  street  It  Is 
only  when,  in  connection  with  the  doing  of 
such  work,  the  town  or  city  collects  the  wa- 
ter In  some  manner,  and  then  discharges  it  in 
a  considerable  volume  upon  the  land  of  an- 
other, that  It  renders  Itself  liable  for  the 
damages  sustained  thereby.  In  this  con- 
nection we  may  observe  that  we  fall  to  see 
that  It  is  material  whether  the  water  thus 
collected  would  have  flowed  upon  the  plain- 
tiff's land  In  a  given  case,  or  not,  but  for 
some  artificial  structure.  For  it  la  evident 
that,  while  a  given  piece  of  land  may  receive 
a  large  amount  of  surface  water  without  In- 
Jury  thereto  when  It  gently  flows  tbere<Mi 
from  natural  causes,  as  It  Is  alleged  was  the 
case  here  before  the  construction  complain- 
ed of,  yet,  when  collected  and  discharged  in 
considerable  volume  at  a  given  iKilnt,  It  may 
become  very  deetructlve  and  injurious. 

Almy  V.  Ck>gge8ball,  19  R.  I.  649,  36  Atl. 
1124,  cited  by  counsel  for  defendant  as  sus- 
taining his  contention  that  the  Inman  Case 
only  holds  that  a  mnnldpallty  Is  liable  for 
damages  when  it  collects  surface  water  from 
a  large  area,  and  turns  it  in  a  different  direc- 
tion from  that  In  which  it  would  have  nat- 
urally flowed,  does  not  seem  to  us  to  be  well 
taken.  That  case  was  brought  to  recover 
damages  by  reason  of  changing  the  grade  of 
a  street  on  which  the  plaintiff's  lot  abutted, 
so  that  the  street,  which  before  that  time 
had  been  lower  than  the  surface  of  the  lot. 
was  raised  two  feet  higher  than  the  surface 
thereof,  whereby  the  water  falling  on  the  lot 
was  prevented  from  flowing  therefrom,  and 
the  water  falling  on  the  street  was  turned 
upon  the  lot,  forming  ponds  thereon  and 
flowing  Into  the  cellar  of  the  plalntUTs 
house.  As  the  grade  of  said  street  was 
changed  In  accordance  with  the  procedure 
pointed  out  In  the  statute,  we  held  that  the 
only  remedy  which  the  plaintiff  had  In  the 
premises  was  by  taUng  an  appeal  from  the 
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dolnsB  ot  tbe  boanL  of  aldermes  1«  orderiBg 
the  chance;  that  tbe  statutory  remedy  la 
MKb  case  must  be  regarded  aa  exclaaivie. 
Ibe  reference  which  la  made  in  tbe  opinloo 
by  Matteson,  C.  J.,  to  the  Inmaa  Caae  was 
merely  to  abow  that  tbe  plalatUf's  action  was 
aot  controlled  thereby.  The  langua^  used 
clearly  points  out  the  difference  between  tbe 
two  cases,  but  does  not,  as  we  read  it,  mod- 
ify tbe  principle  enunciated  thereby,  as  bere- 
Inbefore  summarized.  Smith  t.  Tripp,  13  B. 
L  152,  cited  by  defendant's  counsel,  is  clear- 
ly distingulsbable  from  the  case  at  bar. 
That  case  was  based  opoo  tbe  neglect  of  tbe 
eity  to  keep  a  certain  highway  in  proper 
r^alr,  whereby  surface  water  was  turned 
upon  tbe  plaintiff's  premises;  and  tbe  court 
held  that  the  declaration  did  not  state  ,BAy 
cause  sf  action,  because  Mat  only  action 
which  could  be  maintained  against  tbe  city 
for  neglecting  to  keep  the  street  safe  axtd 
cosDvenieot  for  travel  is  one  for  injury  suf- 
fered In  consequence  of  tbe  street's  being  un- 
safe for  travel,  and  not  fo;  injury  suffered 
by  the  overflow  of  surface  water  therefrom. 
It  has  no  bearing,  therefore,  on  tbe  case  at 
bar.  We  have  examined  tbe  otb»  Rbode 
island  cases  cited,  but  do  not  flad  that  tb^ 
sustain  the  deCeadant's  podtioa. 

It  Jis  also  to  be  observed  that  the  plain- 
tiff's  land  does  not  abut  on  either  of  tbe 
streets  abow  mentioned,  and  hence  no  pr» 
somptioa  arises  like  tl>at  suggested  in  the 
leading  case  of  Callender  y.  Marab,  1  Plc^ 
418,  npon  tbe  qaestlon  «t  the  changing  of 
tbe  grade  »C  tiie  highway,  which  caae  was 
io  tbe  effect  tbat  such  change  shouid  tbeo- 
cetically  be  regarded  as  having  been  taken 
Into  acconnt  in  fixing  tbe  damages  for  the 
orlgioal  taking  of  tbe  land. 

Vor  a  eoUeotioa  of  cases  bearing  upon  the 
rale  relating  to  tbe  liability  of  municipal  cor- 
pooatlons  la  cases  of  this  sort,  see  note  "d" 
to  Gray  t.  McWlUiamB,  21  U  R.  A.  fi07. 

Upon  a  careful  constderatioB  of  tbe  record 
wibmlttcd,  we  cannot  say  tbat  tlte  verdict 
was  agabist  the  evidence,  or  tbat  tbe  dam- 
aces  awarded  Wjsre  dearly  excessive. 

Defendant's  petition  for  a  new  trial  de- 
nied, and  caae  remanded  for  Judgment  on 
ttia  verdict, 

(tt  B.  I.  101) 

BARBOUB  V.  CUMMINGS. 

(Sopteme  Court  of  Rhode  laland.     Jane  8, 

1904.) 

TatlBTS  —  ACCOUNTINO — DISCBETIOR     OV    TBUB- 
TEB— KQDITT— JUEISDICTION. 

1.  Where  a  trustee  Is  required  by  the  terms 
of  the  trust  to  pay  the  beneficiary  the  income 
of  tbe  fund  at  such  times  and  in  such  amounts 
as  may,  acoording  to  the  judgment  and  discre- 
tion of  the  trustee,  seem  best,  the  beneficiary 
has  such  an  interest  In  the  fund  as  to  entitle 
him  to  an  account  of  what  it  consists  and  what 
income  it  is  producing. 

2.  Where  a  trustee  was  required  by  the  terms 
of  the  trust  to  pay  the  beneficiary  the  income 
from  the  fund  at  sucti  times  and  in  such 
amounts  as  may,  according  to  the  judgment  and 


diaoretien  of  the  trostee,  seem  best,  the  dis- 
cretion vested  in  the  trustee  is  not  an  entirely 
arbitrary  one,  and  Its  abuse  is  subject  to  oor- 
rectioa  by  a  court  of  equity. 

Bill  by  William  A.  Barbour  against  Mat- 
thew J.  Cummlngs  for  an  accounting. 
Heard  on  demurrer  to  bilL  Demurrer  over- 
mled. 

Argued  before  TILLINQHAST,  DOUQ- 
LAS,  and  BLODGBTT,  JJ. 

Dubois  &  Dubois,  for  complainant.  Jobn 
P.  Beagan,  for  respondent. 

PER  CURIAM.  The  bill  sets  out  no  claim 
which  the  oompiainant  has  upon  the  respond- 
ent, unless  it  may  be  a  right  to  be  Informed 
of  the  amount  and  particulars  of  tbe  Invest- 
ment of  tbe  fund.  Tbe  respondent,  by  tbe 
terms  of  tbe  trust;  Is  not  In  the  fullest  sense 
accountable  to  the  complainant;  for  be  ia 
omly  required  to  i)ay  faim  tbe  income  "at 
such  times  and  in  sacb  amounts  as  may, 
according  to  tbe  Judgment  and  discretion  of 
the  trustee^  seem  best."  But  we  think  the 
oompiainant  has  such  an  Interest  la  tbe  fund 
as  to  entitle  him  to  an  ao(iOUBt  of  what  it 
consists  of  and  what  Income  It  is  produciag. 
Tbe  discretion  of  tbe  trastee  is  not  an  en- 
tirely arbitrary  one,  but.  If  abased,  w«uld  be 
cmrrected  by  a  court  of  equity.  Henoe  we 
think  the  bill  may  be  supported  as  aaldng  for 
such  an  account 

The  demurrer  to  the  other  prayen  «C  tb* 
bill  is  sustained. 


(»B.L  aw 


b  re  PALUBB. 


(Supreme  -Ooort  of  Rhode  Island.    Jnas  14, 

1604.) 

fiABKAS   COBPUfl— pniSOITS  COMinYrKB   AS  m- 

s&NB— issua  roB  oouvi  oa  jvar. 
1.  Under  Gen.  Laws  1886.  c.  82.  {  19,  piwvld- 
lag  that,  on  habeas  corpus  by  a  person  commit- 
ted as  insane^  the  court  sliall  inquire  and  deter- 
mine as  to  his  insanity  or  the  necessity  of  his 
restraint,  and.  if  it  uiaU  appear  to  it  neces- 
sary and  proper,  it  may,  in  its  discretion,  di- 
rect issnes  touching  such  questions  to  be  sub- 
mitted to  a  jury,  in  the  absence  of  some  special 
cause  as  ground  for  a  jury  trial,  the  ormnary 
course  In  habeas  corpus  cases  will  be  followed. 

Application  of  Amos  D.  Palmer  for  writ  of 
habeas  corpus.    Heard  on  prayer  of  petition 
that  the  case  be  submitted  to  a  jury     Do 
nied. 

Argued  before  TILIiINGHAST,  DOUO- 
liAS,  and  BLOPGETT,  JJ. 

Charles  A.  Wilson  and  Gee.  H.  Hnddy, 
Jr.,  for  petitioner.  Charles  F.  Stearoa,  Atty. 
Gen.,  for  the  State. 

TILLINGHAST,  J.  This  la  a  petition  for 
a  writ  of  habeas  corpus  by  Amos  D.  Palmer, 
who  is  now  confined  in  tbe  Butler  Hospital 
for  tbe  Insane.  Tbe  petttlqaer  sets  forth 
tbat  he  is  restrained  of  bis  liberty  in  said 
hospital  under  and  by  virtue  of  an  order  of 
conmiltmeut  issued  by  tbe  Governor  of  tbe 
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state  under  llie  provlBioa  of  Oen.  Laws  B. 
I.  ISBS,  c.  82.  (  22.  This  Statute  Is  as  C<fl- 
lews:  "Wbenerer,  on  the  trial  of  any  per- 
son upon  an  Indictment,  the  accoaed  sball 
set  vp  In  defense  thereto  bis  insanitj*  the 
Jxxrx,  If  they  acqolt  such  person  upon  sneh 
ground,  shall  state  that  they  have  so  acquit- 
ted him;  and  If  the  going  at  large  of  the 
person  so  acquitted  shall  be  deemed  by  the 
court  dangerous  to  the  public  peaoa,  the 
court  shall  certify  its  opinion  to  that  effect 
to  the  OoTemor,  who,  upon  the  receipt  of 
•och  certificate,  may  make  prorislon  for  the 
nalntmaace  and  support  of  the  person  so 
acquitted,  and  cause  such  person  to  be  re- 
moved to  the  State  Aaylum  for  tite  Insaw^ 
or  other  Institution  for  the  Insane  either 
within  or  without  this  state,  during  the  con- 
tlnaaBce  «(  soeh  insanity,  and  shall  draw 
his  orders  on  the  General  Treasurer,  from 
time  to  time,  to  defray  the  expenses  there- 
of." The  petitioner  further  sets  out  that  he 
to  not  a  person  dangerous  either  to  the  pah- 
Uc  or  to  himself,  and  tliat  there  is  no  longer 
any  necessity  for  Us  restraint,  nor  any  law- 
fid  cause  therefor.  He  therefore  prhys  that 
«ald  writ  may  issue,  and  that  the  subject  Of 
the  necessity  of  Ida  further  restraint  may. 
In  the  discretioB  ol  the  court,  be  inquired 
Into  and  detemlned  by  a  Jury,  and  that  he 
may  he  released  and  disdiarged  from  said 
hoapitai. 

Tiie  order  of  the  Oovemor  abOTe  tetetnd 
to  to  to  the  efEect  that  Amos  D.  Palmer  hav- 
ing been  acquitted  of  the  charge  of  murder 
on  the  lOtti  day  of  June,  18B0,  upen  aa  In- 
Actmeat  charging  him  with  the  murder  of 
Addle  M.  Palmer  in  Cranstoa,  in  said  state, 
sad.  the  Jury  on  the  trial  of  said  Indictment 
kavlng  returned  a  rerdict  sf  not  guilty  by 
reason  of  insanity  of  him,  tiie  said  Amos  D. 
Palmer,  and  the  court  before  whom  lie  was 
tried  having  oerttfled  its  opinion  to  the  Q«v- 
emor  that  tlie  «*lBfir  at  large  of  said  Palmer 
is  dangerous  to  the  public  safety,  fee  was 
directed  to  be  remanded  to  said  Butler  Hos- 
pital hi  accordance  with  the  statute  above 
quoted,  atatioe  based  upon  said  petition 
having  issued  to  said  Butler  Hospital  on 
Uay  25,  1S04,  to  show  cause  why  the  writ 
should  not  issue  as  prayed,  and  the  case 
having  been  assigned  for  trial  for  October 
IT,  1904,  the  only  question  now  before  us  Is 
whether  the  qnestlon  of  the  necessity  of  the 
petitioner's  further  restraint  shall  be  in- 
quired into  and  determined  by  a  lury,  or 
whether  it  shall  be  inquired  into  and  deter- 
mined by  the  court  The  petitioner  shows 
no  cause  why  the  court  should  not  hear  and 
determine  tlie  question  raised,  and  we  find 
nothing  in  the  facts  submitted  "which  makes 
it  "necessary  or  proper"  to  direct  an  issue 
to  a  jury  toncliing  the  necessity  for  the  fur- 
ther restraint  of  the  petitioner.  In  other 
words,  nothing  appears  which  moves  the 
court  to  ezo'cise  the  discretion  conferred 
upon  it  in  such  cases,  aAd  hence,  the  pro- 
cedure should  follow  the  ordinary  course  in 


habeas  corpus  cases.  Bee  Hnrd  on  Habeas 
Corpus,  c.  6,  i  1;  Baker  v.  Gordon,  28  Ind. 
201.  We^thhik  the  statute  in  question  (Gen. 
laws  189^3,  c.  82,  i  Ifi)  contemplates  the  ez- 
totence  of  some  special  cause  as  ground  for 
a  Jury  trial  in  cases  of  this  sort,  and  that  in 
the  absence  of  any  such  cause  the  ordinary 
course  will  be  pursued. 

The  prayer  of  the  petitioner  that  the  case 
may  be  submitted  to  a  Jury  is  therefore 
denied. 

(2t  K.  L  MQ 
PROBATE  COURT  OP  WESTERLY  v.  POT- 
TER et  al. 

(Supreme  Court  of  Rhode  Island*  •  Jnne  7, 
1904.) 

rvKAoina — bt7bfi<usaok  —  sBiroiiiDn  —  vea- 

KKB  ASJVOICATIOH. 

LThe  statement  in  a  replication  properly 
pleading  fraud  that  it  is  in  the  nature  of  an 
equitabre  defense  may  be  disregarded  aa  sur- 
pfnsage. 

2.  A  rejoinder  ahoald  be  by  demurrer,  eon- 
fession  and  avoidanoe,  or  traverse,  and  sboold 
not  set  up  facts  in  the  nature  of  erldenoe  from 
which  an  inference  may  be  drawn. 

&  Where  O.  and  E.  took  eeparate  appeals 
from  a  decree,  and,  so  far  as  the  reoords  show, 
they  were  not  consolidated,  and  only  the  appeal 
of  G.  was  heard — that  of  E.  being  continued 
and  still  standing  andisposed  of — the  order  en- 
tered in  the  appeal  of  O.,  rcTcrsing  the  decree 
•I  to  G.'a  appeal,  and  affirming  it  as,  to  B.'8 
appeal,  on  the  ground  that  he  bad  given  a  re- 
lease, may  not  be  considered  an  aojudicatlen 
against  B. 

4.  The  decree  evermling  a  denmner  to  a 
plea  of  release  may  not  be  pleaded  aa  an  ad- 
judication of  the  fact  of  release,  or  of  ita  not 
being  avoidable  for  fraud  if  there  was  a  release. 

Action  by  the  itrobata  court  of  Westerly 
against  William  J.  Potter  and  others.  De- 
fendants demur  to  the  rejoinder  to  the  rep- 
lication to  the  second  plea.  Demurrer  sus- 
tained. 

See  62  Ati.  1084;  66  Ati.  624. 

Argued  before  STINESS,  O.  J.,  and  TIL- 
LIMGHAST  and  DOUGLAS,  U. 

A.  B.  Crafts  and  Oliver  H.  Wflllann,  for 
plalotiir.  Thomas  H.  Peabody,  for  defend- 
ants. 

STINESS,  C.  3.  Thto  is  an  action  of  debt 
OB  an  executor's  bond,  brought  against  the 
executor  and  sureties.  The  defendants  in 
their  second  plea  set  up  a  release  to  the  ex- 
ecutor, under  seel,  from  Elbert  8.  Potter,  for 
whose  benefit  the  action  now  stands.  The 
plaintiff  replied  fraud  in  procuring  the  re- 
lease, by  what  he  calls  an  "equitable  de- 
fense" to  said  plea.  The  defendants  rejoin- 
ed in  a  long  statement — ^practically  a  bill  In 
equity  in  itself — setting  forth  numerous  al- 
legations of  facts.  To  this  rejoinder  the 
plaintiff  demurs. 

The  first  of  the  errors  In  pleading  now  be- 
fore us  was  on  the  part  of  the  plalntifC,  in 
calling  his  replication  an  "equitable  de- 
fense." It  was  simply,  in  substance,  a 
proper  replication  at  law,  because  courts  at 
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law,  as  well  as  courts  of  equity,  have  Juris- 
diction In  matters  of  fraud,  and  there  was 
no  necessity  to  Import  an  equitable  defense 
Into  this  case.  McCulla  y.  Beadleston,  17  R. 
I.  20,  20  Atl.  11.  This  error,  however.  Is  not 
a  substantial  one,  because  the  facts  are 
properly  pleaded,  and  the  plea  concludes 
with  a  verification.  1  Chit  PI.  •582;  3  CJhlt 
PI.  »1158;  9  Ency.  PI.  &  Pr.  676,  684,  687, 
602.  The  statement  that  the  replication  Is 
In  the  nature  of  an  equitable  plea  may  be 
rejected  as  surplusage.  To  the  allegation  of 
fraud  the  defendants  can  r^oln  by  demur- 
rer, confession  and  avoidance,  or  traverse. 
This  would  present  an  Issue  in  the  ordinary 
way,  but  a  voluminous  recital  of  all  the 
dealings  of  the  parties,  with  minute  details. 
Is  not  a  proper  rejoinder.  It  leads  to  no 
issue. 

The  third  plea  sets  up  a  former  Judg- 
ment, alleging  that  this  court  on  November 
14,  1898,  adjudged  that  Elbert  S.  Potter  was 
not  Interested  In  said  estate,  on  the  ground 
that  he  had  given  a  rriease,  as  shown  by 
profert  of  the  record.  An  Inspection  of  the 
record  shows  that  In  1808  four  appeals  were 
before  the  court  from  two  decrees  of  the 
court  of  probate;  two  of  the  appeals  being 
in  the  name  of  Grace  E.  Potter,  by  her 
guardian,  Elbert  S.  Potter,  and  two  others 
by  Elbert  S.  Potter  Individually.  These  ap- 
peals were  not  consolidated,  and  only  the 
appeals  of  Grace  B.  Potter  were  heard.  Ac- 
cording to  the  minute  book  the  appeals  of 
Elbert  S.  Potter  are  still  pending.  The  ap- 
peals of  Grace  B.  Potter  were  heard  No- 
vember 14,  1898,  and  an  order  was  entered 
therein,  but  the  appeals  of  Elbert  S.  Potter 
were  continued,  and  still  stand  upon  the 
docket  without  final  disposition.  The  order 
which  was  entered  in  the  Grace  B.  Potter 
appeals  was  drawn  by  counsel  on  both  sides, 
and  it  reversed  the  decree  of  the  court  of 
probate  as  to  her  appeals,  and  affirmed  It  as 
to  Elbert  8.  Potter's,  on  the  ground  that  he 
had  given  a  release  to  the  executor.  Noth- 
ing appears  upon  the  record  to  show  that 'El- 
bert S.  Potter's  appeals  were  heard.  The 
order  applied  expressly  to  the  appeals  of 
Grace  E.  Potter  alone.  It  applies,  therefore, 
only  to  those  ai^>eais,  and  not  to  those  of 
Elbert  S.  Potter.  The  record  therefore  does 
not  show  an  adjudication  against  Elbert  S. 
Potter,  as  pleaded.  Both  court  and  parties 
are  bound  by  the  record  as  it  stands.  There 
has  been  no  motion  to  correct  It  The  ques- 
tion arises,  why  should  the  decree  have 
made  any  mention  of  Elbert  S.  Potter?  °We 
cannot  answer  the  question,  except  to  say 
that  an  order  prepared  Jointly  and  presented 
to  the  court  by  both  parties  was  probably  as- 
sumed to  be  correct  and  entered  without 
close  examination.  It  cannot  be  corrected 
now,  because  the  statutory  time  tor  correc- 
tion has  passed,  and  also  because  the  mem- 
bership of  the  court  has  changed.  The  recol- 
lection of  the  Judges  who  sat  in  these  cases, 
now  remaining  in  the  court,  is  that  the  pai^ 


ties  talked  about  both  sets  of  appeals,  but 
the  court  held  that  as  the  guardian  could 
not  give  a  voluntary  release  to  the  preju- 
dice ot  hla  ward,  it  was  void  ab  Initio  as  to 
her,  and  she  was  not  thereby  deprived  of  an 
account,  and  that  as  the  validity  of  the  re- 
lease by  Elbert  S.  Potter,  claimed  to  have 
been  procured  by  fraud,  could  not  have  been 
passed  upon  by  the  probate  court.  It  could 
not  be  considered  on  appeal,  but  relief  must 
be  sought  in  equity.  Upon  this  suggestion 
the  clause  relating  to  Elbert  S.  Potter's  ap- 
peal was  doubtless  inserted  by  bis  counsel 
to  show  that  the  release  was  not  passed  up- 
on, and,  being  hastily  drawn,  it  was  not 
clearly  expressed.  However  this  may  have 
been,  the  fact  remains  that  the  question  of 
fraud  was  not  passed  upon  by  the  court 
and  the  record  does  not  show  that  It  was, 
l>ecause  there  was  no  Judgment  In  his  cases. 

To  support  their  plea  of  adjudication,  the 
defendants  rely  on  an  opinion  In  this  case, 
given  on  prior  pleadings.  In  25  R.  I.  204,  55 
Atl.  524.  The  court  there  considered  the 
plaintlfrs  demurrers  to  numerous  pleas;  the 
second  b^ng  the  plea  of  a  release,  to  which 
the  plaintiff  now  replies  fraud,  as  stated 
above,  and  ttie  third  being  the  Judgment  in 
the  appeals,  to  which  we  have  referred.  At 
that  time  Grace  B.  Potter  was  a  party  to 
this  suit,  but  having  since  become  of  age, 
she  has  discontinued  the  suit  oa  her  part, 
and  given  a  release.  The  court  therefore 
said  in  r^ard  to  the  demurrers,  in  the  opin- 
ion referred  to,  that  either  of  said  pleas 
would  be  a  sufficient  defense  If  the  suit 
were  brought  for  the  benefit  of  Elbert  8. 
Potter  alone,  and  that  they  presented  a  de- 
fense to  the  case  as  it  stood.  A  decision  on 
demurrer  that  a  plea  presents  a  sufllclent 
defense  Is  not  an  adjudication  of  the  fact  in 
favor  of  a  defendant  If  this  were  so.  it 
would  be  dangerous  for  a  plaintifr  to  demur 
to  a  plea.  That  a  decision  on  demurrer  goes 
only  to  the  sufficiency  of  the  matter  plead- 
ed Is  too  elementary  for  discussion.  The 
plea  was  held  to  be  sufficient  in  Its  state- 
ment as  a  defense,  but  the  plalntUt  may  still 
reply  that  other  facts  Invalidate  It — as  in 
this  case  that  the  release  was  obtained  by 
fraud.  If  the  release  is  sustained.  It  is  a 
sufficient  defense  In  this  suit  If  It  is  not 
the  defense  pleaded  amounts  to  nothing.  A 
plea  does  not  prove  Itself.  It  sets  up  a  de- 
fense open  to  further  pleading,  and  the  find- 
ing of  fact  on  the  plea.  The  case  of  Blake 
V.  Butler,  10  R.  I.  133,  relied  on  by  dtfend- 
ants,  Is  In  line  with  iiie  view  we  have  ex- 
pressed. It  was  a  bill  In  equity,  ancillary  to 
a  probate  appeal,  then  pending  in  the  Su- 
preme Court  charging  the  administrator 
with  fraud  In  his  accounts  and  in  procuring 
a  release.  The  court  dismissed  the  bill  be- 
cause the  matters  could  be  proved  In  the 
proceeding  at  law  then  pending.  In  this  case 
no  pending  appeal  appears,  but  the  pleas 
can  be  tried  in  this  action  at  law. 

The  plaintiff  demurs  to  the  defendants' 
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first  and  second  rejoinders,  which  set  up  eq- 
uitable answers  to  the  replications.  These 
so-called  equitable  defenses  are  neither  re- 
sponsiTS  nor  material.  They  simply  recite 
evidence  to  rebut  an  inference  of  fraud. 
The  Issne  of  fraud  in  procuring  the  release 
is  tendered,  and  it  coders  all  that  is  set  op 
in  the  equitable  defense.  If  the  release  was 
not  obtained  by  fraud,  that  ends  the  case. 
If  it  was  so  obtained,  the  executor  cannot  be 
released  by  bis  own  fraud,  and  no  change  of 
circomstances  on  the  part  of  the  sureties  Is 
alleged.  Chase  t.  Ohase,  20  R.  L  202,  87 
Atl.  801:  Crafts  t.  Crafts,  28  B.  I.  5,  52 
Atl.  880.  The  precedents  cited  by  the  de- 
fendants are  answers  in  equity,  or  under  a 
code  which  abolishes  common-law  pleadings 
and  substitutes  a  complaint  and  answer,  and 
are  therefore  not  pertinent  Even  in  those 
cases,  however,  the  answers  set  up  facts 
constitnting  laches,  and  not  evidence  of  the 
facts  by  which  laches  may  be  proved.  Tliat 
a  different  course  would  tend  to  a  multi- 
plicity of  issues  has  already  been  demon- 
strated in  tills  case. 

It  is  unnecessary  to  consider  the  plead- 
ings further  in  detail. 

The  second,  third,  and  sixth  pleas  were 
allowed  to  stand  in  the  previous  decision. 
The  demurrer  to  the  rejoinder  to  the  repli- 
cation to  the  second  plea  Is  sustained.  Upon 
farther  consideration,  the  third  plea  must 
be  overruled,  because  an  inspection  of  the 
decree  referred  to  therein,  which  the  court 
did  not  liave  before  it  at  the  previous  hear- 
ing, shows  that  there  was  no  decree  against 
said  Elbert  S.  Potter.  Upon  the  sixth  plea 
the  imrties  have  Joined  issue.  This  leaves 
the  second  plea,  with  the  replication  that  the 
release  was  obtained  by  fraud,  and  issue 
tendered  on  that  point;  the  reference  to  It 
as  an  equitable  defense  being  rejected.  The 
defendants  must  traverse  or  avoid  this  repli- 
cation as  a  plea  at  law.  The  allegation  in 
said  replication  that  the  release  was  signed 
by  the  plalntlfl  without  consideration  is  sim- 
ply incidental  to  the  question  of  fraud,  and 
not  a  separate  issue.  A  sealed  instrument 
imports  consideration,  prima  facie.  Fhillips 
V.  Potter,  7  R.  L  289,  82  Am.  Dec.  586. 

Two  questions  wiU  then  stand  for  trial  by 
the  jury — ^the  question  of  fraud,  and  the 
question  of  payment  to  Elbert  S.  Potter  of 
all  that  he  was  entitied  to  from  the  estate. 
All  other  pleadings  are  stricken  out,  and  the 
clerk  is  directed  to  place  them  on  file,  apart 
from  the  other  papers  of  the  case,  until  final 
decision. 

(26  R.  I.  US) 

TBLLOWS  T.  CHIPMAN. 

(Sapreme  Conrt  of  Rhode  Island.     June  S, 

1904.) 

TBWPASS  —  EJECTUENT — DECLABATION — OOTTRTB 
— ALLEGATIONS— BKFERENCE. 

1.  Where  a  declaration  in  trespass  and  eject- 
ment was  in  two  counts — the  first  alleging  that 
defendant,    in   the   city  of  P..  detained   from 


plaintiff  possession  of  a  certain  tenement  and 
premises  to  the  plaintiff  belonging,  being  the 
dwelling  house  and  premiaea  described,  etc.,  and 
the  second  count  alleging  that  defendant,  being 
tenant  imder  plaintiff  of  the  tenement  and  prem- 
ises "above  described,  situate  in  said  P.,  suf- 
fered the  stipulated  rent  to  remain  in  arrears, 
whereby  plamtiff's  right  to  recover  possession 
discharged  from  the  lease  had  accrued,  and  that 
defendant,  with  force  and  arms,  wrongfully  de- 
tained possession — the  second  count  was  not 
objectionable  for  failure  to  sufficiently  describe 
the  tenement,  which  was  sufficiently  described 
in  the  first  count,  and  adopted  in  tlie  second  by 
reference. 

Action  by  Rufus  J.  Fellows  against  Nellie 
Cbipman.  On  petition  for  a  new  trial  after 
judgment  in  favor  of  plaintiff.    Denied. 

Argued  before  TILLINGHAST,  DOUQ- 
liAS,  and  BLODGETT,  JJ. 

Page  &  Page  &  Gushing,  for  plaintiff.  B. 
De  V.  O'Connor,  for  defendant. 

DOUGLAS,  J.  Tills  Is  an  action  of  tres- 
pass and  ejectment  brought  In  the  district 
court,  and  later  tried  by  a  jury  in  tlie  com- 
mon pleas  division  of  this  court,  in  which 
the  defendant,  after  verdict  against  her, 
prays  for  a  new  trial  on  the  ground  tliat  the 
plaintiff  was  allowed  to  introduce  in  evi- 
dence at  the  trial  a  written  lease  of  the 
premises  made  by  the  plaintiff  to  the  de- 
fendant. Her  claim  is  that,  under  the  dec- 
laration, evidence  of  a  subsisting  tenancy 
was  not  admissible. 

The  declaration  is  In  two  counts,  of  wliich 
the  first  alleges:  "For  that  the  said  defend- 
ant, at  said  Providence,  heretofore,  to  wit, 
on  the  19th  day  of  January,  A.  D.  1904,  with 
force  and  arms,  wrongfully  detained  from 
the  plaintiff  possession  of  a  certain  tene- 
ment and  premises  to  the  plaintiff  belong- 
ing, being  the  dwelling  house  and  premises 
No.  180  Pine  street,  with  the  bam  on  said 
premises,  situate  in  said  Providence,"  etc. 
And  the  second  count  proceeds:  "And  also 
for  tliat  the  defendant,  being  the  tenant  un- 
der the  plaintiff  of  the  tenement  and  prem- 
ises above  described,  situate  in  said  Provi- 
dence, has  suffered  the  stipulated  rent  for 
the  same  to  be  and  remain  due  and  in  ar- 
rears for  the  period  of  fifteen  days,  whereby 
the  right  has  accrued  to  the  plaintiff  to  re- 
cover possession  of  said  premises  discharged 
from  the  lease.  Yet  the  said  defendant  with 
force  and  arms  still  wrongfully  detains  posr 
session  of  said  premises,"  etc. 

The  argument  treats  tlie  first  count  as  a 
count  in  trespass  and  ejectment  against  a 
mere  trespasser,  and,  if  It  be  so  held,  It  is 
imperfect,  in  not  setting  forth  the  estate  of 
the  plaintiff  in  the  premises.  Taylor  r. 
O'Neil,  15  B.  1. 198,  2  AU.  299;  Ayott  v.  John- 
son, 25  R.  I.  403,  56  AU.  110.  But  we  are  not 
disposed  to  give  much  weight  to  questions  of 
mere  form  after  verdict,  and  it  may  well  be 
doubted  whether  the  use  of  the  word  "tene- 
ment" In  this  count  may  not  be  sufficient  to 
express  the  relation  of  tenancy,  which  In  the 
latter  case  we  held  dispensed  with  the  neoes- 
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aty  of  setting  out  the  plaintiff's  title.  With- 
out deciding  tbls  queation,  however,  tbe  sec- 
ond count  clearly  alleges  a  tenancy.  Tbe  ob- 
jection to  this  count  is  that  It  does  not  suffi- 
ciently describe  tbe  tenement.  This  is  done 
in  the  first  count,  and  the  description  is 
adopted  here  by  reference.  No  error  need  be 
apprehended  because  the  full  description  la 
not  repeated  in  every  count. 

The  petition  for  a  new  trial  Is  denied,  and 
the  cause  will  be  remanded  to  the  common 
pleas  division  for  Judgment  on  the  verdict. 


(26  R.  I.  IM) 

BENTON  T.  JAMES  HILL  MFG.  CO. 

(Supreme  Court  of  Rhode  Island.     May  81, 
1001.) 

VASTEB  AND  SEBVANT— INJ1TBIBS  TO  THIRD  PKB- 
SONS  —  ASSAULT  —  SCOPE  OF  EMPICOYMEN^- 
WILLFUL  INJVBIES— TBESFASSEBS— DUTT  OF 
VABTBB— UABIUTT  OV  8EBVAIIT. 

1.  In  an  action  for  injuries  to  plaintiff  while 
standing,  with  other  small  children,  at  the  open 
window  of  defendant's  factory,  by  being  struck 
by  a  missile  thrown  by  one  of  defendant's  serv- 
ants, a  declaration  failing  to  allege  that  the  as- 
sault was  committed  either  by  defendant's  au- 
thority, or  that  it  was  an  act  witliin  the  scops 
of  the  authority  of  the  servant  throwing  the 
missile,  was  demurrable. 

2.  Plaintiff  and  certain  other  diildren  stopped 
on  the  sidewalk  adjoining  defendant's  factory, 
and  annoyed  defendant's  servants  by  standing 
at  a  window  and  attracting  their  attention. 
Plaintiff  was  injured  by  a  sharp  piece  of  iron 
which  was  thrown  by  one  «i  defendant's  work- 
men, who  was  neither  employed  as  a  watchman, 
nor  to  care  for  defendant's  premises.  HaM, 
diat  plaintiff  at  the  time  of  her  injury  was  a 
trespasser,  as  to  whom  defendant  owed  no  duty. 

3.  The  injury  resulted  from  the  willful  as- 
sault of  defendant's  servant,  for  which  the 
servant  alone  was  liable. 

Action  by  Blanche  V.  Benton,  by  her  next 
fHend,  against  the  James  Hill  Mannfactuiv 
ing  Company.  On  demurrer  to  the  declara- 
tion.   Sustained. 

Argued  before  TILLINGfiAST,  DODO- 
LAS,  and  BLODOBTT.  JJ. 

Arthur  M.  Allen,  for  plaintiff.  Clarence 
A.  Aldrich  and  Benjamin  W.  Grim,  for  de- 
fendant 

TILLINGHAST,  J.  The  declaration  In 
tbls  case  sets  oni  In  effect,  that  a  violent 
assault  was  committed  upon  the  plaintiff 
by  one  of  tbe  defendant's  servants,  by 
throwing  a  sharp  piece  of  iron  at  her  while 
she  was  standing  on  tbe  sidewalk  and  look- 
ing In  at  an  open  window  of  defendant's 
manufactory,  which  missile  struck  her  in 
the  eye  and  seriously  Injured  her.  It  is  also 
alleged,  in  substance,  that  at  tbe  time  when 
said  missile  was  thrown,  and  as  the  occa- 
sion for  throwing  the  same,  the  plaintiff, 
with  other  small  children,  was  annoying  the 
defendant's  servants   by  standing   at  said 

111.  8e«  UaaUr  ana  Swvant,  vol.  14,  Osnt.  Dig. 


Window  and  attracting  th^  attention.  The 
action  Is  trespass  on  the  case  for  negligence, 
and  It  is  before  ua  on  demurrer  to  the  dec- 
latatien,  based  on  various  grounds,  amongst 
which  Is  the  ground  that  the  declaration 
sounds  In  trespass,  and  not  In  trec^Mun  on 
the  case,  as  set  out  therein. 

We  tlUnk  the  demurrer  should  be  sustain- 
ed. The  declaration  does  not  show  either 
that  the  assault  was  committed  by  authority 
ttom  the  mastop — ^the  defendant  in  this  case 
— or  that  It  was  an  act  within  tbe  scope  of 
the  servant's  employment.  And  In  the  re- 
cent case  of  Sekator  v.  Lannon,  26  R.  I.  12S, 
68  Atl.  466,  it  was  held  that  these  facts 
must  appear  In  order  to  hold  the  master 
liable. 

Tbe  plalnttfTs  counsel  contends  that  the 
case  Is  within  the  rule  laid  down  in  Hosses- 
sian  V.  Callender,  McAusian  &  Troup  Co.,  24 
B.  I.  168,  62  Atl.  806,  but  we  cannot  agree 
with  this  contention.  That  case  was  ma- 
terially different  from  the  one  before  ns. 
There  the  plaintiff  was  rightfully  in  the 
store  of  the  defendant,  by  an  implied  Invita- 
tion, for  tlie  purpose  of  transacting  business; 
and  tbe  tiling  complained  of  was  that  tl>e 
plaintiff  was  Injured  In  consequence  of  the 
defMidant's  failure  to  provide  careful,  com- 
petent, and  prudent  servants  and  agents  in 
the  management  of  its  business.  And  It 
was  held  that,  In  view  of  the  relationship 
thus  created,  and  the  dnty  incident  thereto, 
the  action  should  have  been  case  instead  of 
trespass.  In  the  case  at  bar  there  is  do 
allegation  that  the  defendant  has  commit- 
ted any  breach  of  duty  by  falling  to  provide 
careful,  competent,  and  prudent  servants  and 
agents,  but  simply  that  it  became  the  duty 
of  tbe  defendant,  in  the  circumstances,  stat- 
ed, to  use  no  more  force  than  was  necessary 
in  attemptlBg  to  eject  tbe  plaintiff  from  tiie 
sidewalk  in  front  of  Its  premises.  It  must 
be  assumed,  therefore,  as  argued  by  defend- 
ant's counsel,  that  Its  servants  and  agents 
were  competent,  careful,  and  prudent  men, 
and  hence  the  case  la  not  governed  by  tbe 
one  relied  on. 

But  even  assnmlng  that  tba  declaration 
might  be  amended  in  the  particular  reteired 
to,  still  we  are  of  opinion  that  it  would  not 
state  a  case  against  the  defendant,  and  for 
tbe  reason  that  tlie  defendant  owed  no  duty 
to  the  plaintiff  In  the  premises,  and  hence, 
as  to  ber.  It  was  not  called  upon  to  provide 
competent  and  careful  servants.  The  only 
relation  In  which  the  plaintiff  stood  to  the 
defendant  corporation  at  the  time  of  re- 
ceiving the  injury  complained  of,  if,  Indeed, 
she  occupied  any  relation  to  it,  was  that  of  a 
trespasser.  Tbe  defendant  had  not  held  ont 
any  Invitation  to  her  to  come  ui>on  its  prem- 
ises or  to  stop  in  front  of  Its  windows,  and 
hence  It  occupied  a  very  different  r^ation 
towards  her  from  that  which  a  storekeeper 
occupies  towards  a  person  who  is  lawfully 
In  his  store  for  the  transaction  of  business. 
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In  ancb  a  case  a  well-reoogniced  duty  de- 
volves npon  the  storekeeper  In  favor  ot  the 
person  patrontelng  him,  namely,  a  dnty  to 
fomista  a  reasonably  safe  place  In  wblch  to 
transact  the  hnslnesB  which  he  is  impUedly 
Invited  to  transact,  and  competent  and  pm< 
dent  servants  to  aid  him  therein. 

If  It  Is  tme,  then,  as  we  think  It  te,  that 
the  defendant  6wed  the  plaintiff  no  legal 
dnty  in  the  premises,  she  has  no  canse  of 
action  against  It,  fori  as  said  by  Rogers,  J., 
In  Paolino  v.  McKendall,  24  R.  I.  438,  6S 
Atl.  269,  60  L.  R.  A.  138,  96  Am.  St  Sep. 
736:  "^he  basis  of  a  caaae  of  action  for  ln< 
Jnry  to  a  person  by  reason  of  negligence 
or  want  of  dne  care  is  the  breach  of  some 
duty  or  the  nonbbservanoe,  of  some  obliga- 
tion that  the  defendant  is  nnder  to  the  plain- 
tiff.  As  said  by  the  Mew  Jersey  Conrt  of 
Ettots  and  Appeals  In  D.,  L.  &  W.  B.  Co.  t. 
Reich,  61  N.  J.  Law,  63S,  40  Atl.  682,  41  li. 
B.  A.  831,  68  Am.  St..  Rep.  727,  there  cannot 
be  soch  a  thing  as  the  negligent  perform- 
ance of  a  nonexistent  dnty.'  The  very  first 
step  In  attempting  to  fasten  a  liability  np- 
on a  defendant  U  to  show  a  dnty  he  is  nn- 
der, either  by  commission  or  omission,  to 
the  plaintiff.  Having  done  that,  the  next 
st^  iB  to  show  the  breach  or  neglect  of  snch 
dnty." 

Bncd  V.  Waterman,  26  R.  I.  125,  64  AtL 
1068,  also  relied  on  by  plaintiff's  connsti,  is 
clearly  distinguishable  from  the  case  at  bar. 
It  is  tme,  the  boy  who  was  Injured  in  that 
case  was  a  trespasser  in  getting  upon  the 
defendant's  low-gear  and  attempting  to  steal 
a  ride;  but,  being  th«e,  and  the  defendant's 
sorant  having  the  sole  charge  and  control 
of  tile  team,  we  held  that  it  became  the  dnty 
of  the  driver  to  use  reasonable  care  in  eject- 
ing him  therefrom,  so  as  to  avoid  personal 
injury.  The  principles  upon  which  the  de- 
fendant's liability  rested  in  that  case  were 
similar  to  those  which  control  in  cases  of 
persons  wrongfully  riding  npon  cars  pro- 
pelled by  steam  or  other  power,  and  who  are 
Injured  by  being  forcibly  ejected  therefrom 
while  the  car  is  in  motion,  aa  shown  by  the 
anttaoritles  cited  and  commented  on  by 
Douglas,  J.,  in  dellverix^  the  opinion  of  the 
court.  In  the  case  at  bar  the  servant  who 
tbrew  the  missile  was  not,  so  far  as  ap- 
pears, in  cliarge  of  the  defendant's  'manufac- 
tory, or  any  part  thereof,  nor  does  it  appear 
tiiat  he  had  any  authority  or  dnty  whatso- 
ever in  the  premises.  The  case  of  Staples  v. 
Schmid,  18  R.  L  224,  26  Atl.  193,  19  L..  R.  A. 
824,  which  is  specially  relied  on  by  plain- 
tUTs  counsel.  Is  therefore  not  in  point.  If 
the  servant  who  committed  the  assault  bad 
been  a  watchman  or  other  person  whose 
duty  It  was  to  take  care  of  defendant's 
property,  and  Inddentaiiy  to  eject  trespass- 
er* therefrom,  the  case  wonld  be  very  dif- 
ferent and  might  fall  within  the  rule  gov- 
erning the  Schmid  Case.  But  as  the  decla- 
ration now  stands,  it  simply  shows  a  wilt 


I  fol  trespass  committed  by  a  person  In  the 
defendant's  employ,  for  which  he,  and  he 
alone,  is  liable. 

Demurrer  sustained,  and  oaae  ronanded 
for  further  proceedings. 


(mps.«ao 

In  i«  HOFFMAN'S  KSTATBL 

(Supreme  Court  of  Pennsylvania.     May  26, 

1904.) 

iircoiiFizEiiT  PKB80N— APFoinnanT  or 

OTTABDIAR— EZECTmOR   OT  WnX 

— CAPACrrr. 
LAct  June  26,  1896  (P.  U  800),  Is  entitled 
"An  act  for  the  protection  of  persona  unable 
to  take  care  of  their  own  property."  Section  6 
of  the  act  (page  301)  provides  that  the  person 
for  whom  a  guardian  la  appointed  under  soch 
act  shall  be  wholly  incapable  of  making  any  con- 
tract or  sift  whatever,  or  any  iBstniment  in 
writing.  Section  7  provides  that  if,  after  the 
decree,  the  party  becomes  able  to  care  for  his 
property,  he  may  present  a  petition  setting 
forUi  such  fact,  and,  after  hearing,  the  court 
may  so  decree  and  discharge  the  guardian. 
HM,  that  a  decree  nnder  such  act  that  a  );>er8on 
is  of  weak  mind  and  unable  to  care  tor  hig  prop- 
erty raises  the  presumption  that  he  is  incapable 
of  making  a  codicil  to  uis  will,  but  does  not  pre- 
vent inquiry  aa  to  his  capacity  at  the  time  of 
making  the  codicil,  and  places  the  harden  on  the 
proponent  thereof  to  show  testamentary  ca- 
pacity. 

Appeal  from  Orphans'  Court  Brie  County. 

In  the  matter  of  the  estate  of  Bdward 
Hoffman.  From  an  order  dismissing  an  ap- 
peal from  the  register  of  wills,  Kate  F.  Len- 
are  appeals.    Reversed. 

Walling,  P.  J,  stated  the  facts  to  be  aa 
follows: 

"Edward  Hoffman  made  his  last  will  on 
July  31,  1002,  and  in  December,  1902,  his 
daughter  instituted  inroceedings  in  the  conrt 
of  common  pleas  of  Brie  coupty  to  have  liim 
declared  of  weak  mind,  under  the  act  of  June 
25,  1895  (P.  L.  300),  entitled  'An  act  for  the 
protection  of  persons  unable  to  care  for  their 
own  property,'  in  which  proceeding  the  said 
court  on  March  12,  1003,  entered  a  decree 
that  said  Edward  Hoffman,  owing  to  weak- 
ness in  mind,  was  not  able  to  take  care  of 
his  own  property,  and  appointed  a  guardian 
for  that  purpose.  Thereafter,  on  April  15^ 
1003,  said  Edward  Hoffman,  while  under  said 
guardianship,  made  and  executed  a  codicil  to 
his  said  last  will.  He  died  October  1,  1903. 
The  win  and  codicil  were  admitted  to  pro- 
bate, and  thereupon- Kate  F.  Lenare,  whose 
legacy  under  the  will  was  revoked  by  the 
codicil,  took  this  appeal  from  the  register's 
decree  admitting  the  codi(^  to  probate;  and 
on  her  behalf  it  is  urged  that  a  subsisting 
decree  of  court  declaring  a  person  to  be  ot 
weak  mind  under  said  act  renders  him  le- 
gally incapable  of  making  a  will.  It  is  not 
alleged  that  Bdward  Hoffman  was,  as  a  mat- 
ter of  fact,  incompetent  to  make  a  will  at 
the  date  of  the  codicil.  The  evidence  of  the 
three  doctors  and  two  lawyers  who  were 
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witnesses  to  its  execntlon  satlgfled  the  reg- 
ister of  his  testamentary  capacity,  and  such 
capacity  is  also  averred  In  respondents'  an- 
swer, and  not  denied." 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  BROWN,  MESTREZAT,  and 
THOMPSON,  JJ. 

George  A.  Allen  and  Louis  Rosenzwelg, 
for  appellant  Frank  Gunnison,  Isador  So- 
bel,  Charles  A.  Mertens,  and  Henry  E.  Fish, 
for  appellees. 

MITCHELL,  O.  J.  The  act  of  June  26, 
1895  (P.  L.  300),  is  in  pari  materia  with  the 
lunacy  acts,  and  should  receive  a  construc- 
tion upon  the  same  general  lines.  It  is  en- 
titled "An  act  for  the  protection  of  persons 
unable  to  care  for  their  own  property,"  and 
establishes  a  legal  status  or  condition  inter- 
mediate between  normal  mental  capacity 
and  insanity  or  Idiocy — a  state  of  weak  or 
enfeebled  mind,  neither  mens  sana  nor  non 
compos  mentis.  This  is  a  condition  previous- 
ly recognized  in  the  law  in  regard  to  the 
question  of  undue  influence  in  the  making 
of  wills,  now  established  by  this  statute  in 
regard  to  the  power  of  contract  and  of  gen- 
eral management  of  estate  and  affairs — a 
dangerous  statute,  easily  capable  of  abuse  by 
designing  relatives  to  accomplish  the  very 
wrong  intended  to  be  guarded  against,  and 
therefore  to  be  administered  by  the  courts 
with  the-  utmost  caution  and  conservatism. 
The  difficulty  in  the  case  which  probably  mis- 
led the  learned  Judge  below  was  that  the 
claims  of  both  parties  are  extreme,  and 
neither  can  be  sustained  in  its  entirety.  The 
testator  was  decreed  to  be  of  feeble  mtnd 
and  incapable  of  managing  his  aCFairs  in  De- 
cember, 1902,  and  made  the  codicil  to  his 
will  which  is  the  cause  of  contention  here  in 
April,  1903.  Appellant,  relying  on  the  literal 
wording  of  section  5  (page  301)  of  the  act, 
that  after  the  decree  "the  said  person  shall 
be  wholly  incapable  of  making  any  contract 
or  gift  whatever  or  any  instrument  in  writ- 
ing," contends  that  the  codicil  is  ipso  facto 
void,  as  a  matter  of  law,  and  must  be  to- 
tally disregarded.  The  proponents  of  the 
codicil,  on  the  other  hand,  contend  that,  as 
there  is  no  expressed  intent  to  repeal  the 
provisions  of  the  wills  act,  the  words  "any 
instrument  in  writing"  do  not  Include  a  will, 
and  the  codicil  is  prima  fade  valid,  and, 
there  being  no  evidence  that  the  testator 
was  non  compos  when  he  executed  it,  it  must 
stand  without  further  contest. 

Neither  position  is  altogether  sound.  Sec- 
tion 7  of  the  act  provides  that  "If  at  any 
time  after  the  decree  •  •  •  the  party 
•  •  ♦  shall  become  able  to  care  for  his 
property,  he  or  any  of  his  family  may  pre- 
sent a  petition  to  the  court  setting  forth  such 
fact,"  and  after  hearing  the  court  may  so 
decree  and  discharge  the  guardian,  etc  This 
is  an  express  provision  for  setting  aside  the 
decree  and  restoring  the  status  of  contract- 
ual capacity  during  the  lifetime  of  the  party. 


but  it  is  not  exclusive  of  the  ordinary  rights 
and  proceedings  in  regard  to  wills.  The  will 
of  Edward  Hoffman  was  made  before  the  de- 
cree of  Incapacity  against  him.  But  that 
would  not  prevent  a  contestant  from  show- 
ing that  he  was  non  compos  when  he  made 
it.  And  on  the  other  hand,  the  making  of 
the  codicil  after  the  decree  would  not  bar  the 
parties  from  showing  that  he  was  of  sound 
disposing  mind  when  he  made  It.  The  con- 
tention of  appellant,  therefore,  that  the  death 
of  HofTman  without  any  revocation  by  the 
court  of  the  decree  of  incapacity  closed  all 
inquiry  on  that  subject,  is  too  broad,  and 
cannot  be  sustained. 

On  the  other  hand,  the  claim  of  the  ap- 
pellees is  equally  untenable.-  As  already 
said,  this  act  and  the  lunacy  act  of  1836  are 
in  pari  materia,  and  must  receive  a  similar 
construction.  Neither  takes  away  the  right 
and  power  of  a  sane  man  under  the  act  of 
1838  to  make  a  will,  but  an  adjudication  by 
inquest  or  decree  under  either  raises  a  pre- 
sumption of  incapacity,  which  can  only  be 
overcome  by  evidence  of  restoration  of 
mental  faculties,  or  at  least  of  lucid  interval. 
The  Intent  of  both  statutes  was  the  same — 
the  protection  of  the  person  and  property 
of  those  not  able  to  do  it  for  themselves — 
and  especially  In  the  case  of  the  act  of  1895 
to  prevent  the  party's  estate  from  being 
squandered  by  blm  or  unfairly  obtained  tram 
him  by  designing  persons,  and  to  preserve  it 
for  him  during  his  life,  and  his  family  aft- 
erwards. It  would  defeat  the  larger  part  of 
the  intent  of  the  act  to  hold,  as  we  are  asked 
to  do,  that  a  man  was  incapable  of  making 
a  sale  of  a  $10  cow,  even  for  its  full  value, 
and  yet  capable  of  disposing  of  his  entire 
estate  by  will.  Whatever  the  difference  in 
capacity  required  between  a  contract  and  a 
will,  the  latter  Is  an  "Instrument  in  writ- 
ing," and  prima  fade  within  the  prohibition 
of  the  statute,  and,  if  made  during  the  exist- 
ence of  a  decree,  the  presumption  against 
its  validity  can  only  be  overcome  by  satis- 
factory evidence  of  restoration  of  capadty. 
The  present  case  is  an  illustration  of  the 
danger  of  any  other  construction.  It  comes 
with  bad  grace  from  a  daughter,  who  had 
her  father  adjudged  incapable  in  December, 
to  present  a  codidl  favorable  to  herself  made 
by  him  tn  the  following  April,  and  claim 
validity  for  it,  without  any  evidence  at  all  of 
a  change  of  mental  condition  between  times. 

It  Is  argued  by  appellees  that  it  was  ad- 
mitted by  the  appellant  that  the  testator  was 
of  sound  mind,  and  the  learned  Judge  below 
based  bis  opinion  partly  on  the  absence  of  a 
specific  averment  in  appellant's  petition  that 
the  testator  was  Incompetent  to  make  a  will 
at  the  date  of  the  codicil.  He  accordingly 
treated  the  question  as  one  of  law  only — 
whether  the  decree  of  weak  mindedness  was 
conclusive  of  Incompetency.  But  there  was 
in  fact  no  admission  by  appellant  of  sound- 
ness of  mind,  and,  as  already  said,  the  Judge 
was  probably  misled  by  the  appellant's  ex- 
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treme  contention.  Tbe  decree  of  weakness 
of  mind  was  not  concluslTe,  as  appellant  ar- 
gued, but  it  did  raise  a  presumption  which 
has  not  been  met  Tbe  proof  by  tbe  wit- 
nesees  to  the  codicil  was  of  tbe  ordinary 
formal  kind  for  purpose  of  probate,  and 
wholly  lnsu£aclent  to  overcome  tbe  existing 
presumption  under  the  decree. 

The  decree  Is  reversed  at  tbe  costs  of  tbe 
iappellees,  and  tbe  record  Is  remitted,  with 
directions  to  revoke  tbe  probate  of  the  cod- 
icil, and  award  an  issue  devlsavlt  vel  non  as 
to  said  codidl,  in  which  the  proponents  shall 
be  plalntUTs,  and  be  charged  with  the  bur- 
den of  proof. 

(209  Pa.  164) 

COMMONWEAI/rH  ex   rcL   PETERSON  r. 

COUCH  et  al..  County  Com'rs. 

(Supreme  Coort  of  Pennsylvania.     May  25, 

1901.) 

TAX   COIXBOTOBS — STATX7TIS— BKFEAIi. 

1.  Act  April  13,  1868  flP.  h.  1017),  provided 
a  special  system  for  collection  of  state  and 
county  taxes  for  the  county  of  Bedford.  By 
Act  Feb.  27,  1872  (P.  L.  179),  the  provisions 
of  the  act  of  1868  were  extended  to  Hunting- 
don county.  Act  June  6,  1893  (P.  L.  333),  was 
an  act  authorizing  the  election  of  tax  commis- 
sioners for  three  years,  and  directed  that  the 
qualified  voters  of  every  borough  and  township 
should  triennially  elect  a  tax  collector  in  each 
district,  and  a  second  sec^on  repeals  acts  and 
parts  of  acts  inconsistent  therewith.  Act  June 
25,  1885  (P.  L.  189)  f  IS,  relating  to  the  col- 
lection of  taxes  in  boroughs  and  towndiips,  pro- 
vides that  such  act  shall  not  apply  to  any  taxes, 
the  collection  of  which  is  regulated  by  a  local 
law.  Held,  that  as  the  act  of  June  6,  1893,  was 
incomplete  in  itself  to  create  a  system  for  the 
collection  of  taxes,  but  was  to  be  read  in 
connection  with  the  act  of  1885,  it  did  not  re- 
peal the  act  of  February  27,  1872  (P.  L.  179), 
extending  the  provisions  of  the  act  of  AprU 
13,  186a  to  Huntingdon  county. 

Appeal  from  Court  of  Common  Pleas, 
Huntingdon  County;  Bailey,  Judge. 

Application  by  tbe  commonwealth,  on  the 
relation  of  A.  S.  Peterson,  for  a  writ  of 
mandamus  to  A.  L.  Coucb  and  others,  coun- 
ty commissioners.  From  an  order  refusing 
the  writ,  relator  appeals.    Affirmed. 

The  petition  alleged  the  relator's  election 
and  qnaliflcatlon  as  tax  collector  in  Frank- 
lin township,  and  averred  that  he  was  en- 
titled, nnder  tbe  general  system  provided  by 
tbe  Acts  of  June  25,  1885  (P.  L.  187),  and 
June  6,  1893  (P.  L.  333),  to  the  collection  of 
tbe  state  and  county  taxes  in  said  township, 
and  that  tbe  county  commissioners  bad,  in- 
stead, delivered  tbe  duplicates  of  said  taxes 
to  the  county  treasurer,  who  was  proceed- 
ing with  the  collection  thereof,  and  prayed 
a  mandamus  requiring  tbe  commissioners  to 
recall  said  duplicates,  and  tbe  county  treas- 
urer to  return  tbem  to  the  commissioners  for 
delivery  at  the  proper  time  to  relator.  The 
return  admitted  that  the  duplicate  had  been 
delivered  to  tbe  treasurer  for  collection,  and 
that  be  was  proceeding  to  collect  said  taxes, 
but  averred  that  under  tbe  local  act  of  April 


13,  1868  (P.  L.  1017),  entitled  "Act  to  pro- 
vide for  tbe  collection  of  state,  county,  poor 
and  military  taxes  in  the  county  of  Bed- 
ford," extended  to  Huntingdon  county  by 
act  of  February  27,  1872  (P.  Li.  179),  it  was 
directed  that  the  duplicates  of  such  taxes  be 
delivered  to  tbe  county  treasurer  for  col- 
lection, and  that  said  local  act  bad  never 
been  repealed. 

Argued  before  MITCHELL,  0.  X,  and 
DEAN,  BEOWN,  POTTBB,  and  THOMP- 
SON, JJ. 

W.  B.  Simpson  and  J.  R.  ffimpson,  for  ap- 
pellant. J.  F.  Schock  and  S.  L  Spyker,  (or 
api>ellees. 

MITCHELL,  C.  J.  By  the  act  of  AprU 
13,  1868  (P.  L.  1017),  a  special  system  "for 
the  collection  of  state,  county,  poor  and  mil- 
itary taxes"  was  established  for  the  county 
of  Bedford.  By  the  act  of  February  27,  1872 
(P.  L.  170),  the  provisions  of  the  act  of  1868 
were  extended  to  Huntingdon  county.  .  Tbe 
single  question  In  the  present  case  Is  whethr 
er  the  local  system  thus  established  is  re- 
pealed by  tbe  act  of  June  6,  1893  (P.  L.  333). 

Tbe  act  of  1893  Is  entitled  "An  act  to  au- 
thorize the  election  of  tax  collectors  for  the 
term  of  three  years  in  the  several  boroughs 
and  townships  of  this  commonwealth,"  and 
tbe  enacting  portion  of  it  consists  of  a  sin- 
gle section  directing  that  "the  qualified  vot- 
ers of  every  borough  and  township  •  •  * 
shall  triennially  *  •  •  elect  one  proper- 
ly qualified  iierson  for  tax  collector  in  each 
of  said  districts,  who  shall  serve  for  tbe 
term  of  three  years."  A  second  section 
merely  repeals  acts  and  parts  of  acts  incon- 
sistent therewith.  Tbis  act  is  too  Incom- 
plete to  admit  of  administration  by  Itself. 
The  qualifications,  powers,  and  duties  of  the 
tax  collectors  are  nowhere  Indicated,  and  for 
th«n  It  is  plain  that  we  must  look  else- 
where. The  gap  is  filled  by  the  act  of  June 
25,  1885  (P.  L.  187),  entitled  "An  act  regu- 
lating the  collection  of  taxes  In  the  several 
boroughs  and  townships  of  this  common- 
wealth," which  defines  the  election,  qualifi- 
cations, bonds,  duties,  and  powers  of  the 
collectors,  and  provides  a  carefully  worked 
out  system  for  the  collection  of  taxes  In 
boroughs  and  townships.  It  Is  a  general 
system,  and  would  clearly  apply  to  all  the 
boroughs  In  the  state,  and  thus  supersede  all 
local  systems,  were  it  not  for  the  express 
provision  to  the  contrary  in  section  13  (page 
189),  that  "this  act  shall  not  apply  to  any 
taxes,  the  collection  of  which  is  regulated 
by  a  local  law."  Reading  the  acts  of  1885 
and  1893  together,  as  we  mnst  do  to  give 
the  latter  any  vitality  for  administration,  it 
is  plain  that  the  later  act,  though  not  ex- 
pressly so  called,  is  a  supplement  to  the 
former;  and,  so  considered.  Its  purpose  is 
entirely  clear.  By  the  act  of  1885  the  tax 
collectors  were  elected  annually  for  a  term 
of  one  year.    The  act  of  1893  authorizes  and 
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directs  the  election  for  a  term  of  tbree  years^ 
This  is  tbe  entire  scope  of  the  title  "to  au- 
thorize the  election  of  tax  collectors  for  the 
term  of  three  years,"  and,  so  far  as  ap- 
pears, the  whole  Intent  of  the  act  It  re- 
peals no  provision  of  the  act  of  1885  ^- 
pressly,  and  none  by  implication,  except  audi 
as  are  incon^tent,  and  the  only  one  inoon- 
Bistent  is  the  term  of  office.  To  hoM  that  If 
repealed  the  local  Hnntlngdon  act  would  be 
in  plain  disregard  of  the  saving  clause  in 
section  13  of  (be  act  of  1886,  wlthoot  any 
warrant  for  so  doing. 

Com.  V.  Wunch,  167  Pa.  186,  31  AfL  S61, 
is  cited  by  appellant  as  sustaining  a  con- 
trary view.  In  tl»t  case  the  local  act  In 
question,  March  18,  1862,  required  the  col- 
lection of  taxes  in  the  township  of  Long 
S'tramp  to  be  given  to  the  lowest  bidder. 
The  court  of  common  pleas  of  Berks  county 
held  that  this  provision  was  inconsistent 
with  tbe  directions  of  the  act  of  1893  that 
the  tax  collectors  should  be  elected  by  ttie 
qualified  voters  of  the  township.  The  in- 
consistency between  the  two  acts  was  man- 
ifest, and  the  learned  judge.  In  so  deciding, 
went  further,  and  expressed  the  opinion  that 
all  local  laws  In  like  manner  inconsistent 
were  repealed  by  the  act  of  1893.  The  <fe- 
dsion  was  affirmed  in  a  per  curiam  opinion 
by  our  late  Brother  Williams,  in  which  bis 
language  was  broad  enough  to  sustain  a 
similar  construction.  In  Com.  ex  ret.  T. 
Commissioners,  8  Pa.  Super.  Ct  211,  the  Bed- 
ford and  Huntingdon  act  of  1868  was  in 
question,  and  the  superior  coort  held  that 
it  was  not  repealed;  dtstinguishing  Com.  v. 
Wunch  on  the  ground  of  the  inconalstency 
between  the  act  In  question  there  and  the 
act  of  1893,  and  the  absence  of  such  incon- 
sistency in  the  case  In  hand.  The  distinc- 
tion unquestionably  exists,  and  if  the  act 
of  1893  were  a  substantlTe  act,  capable  of 
standing  by  itself,  the  distinction  would  Jus- 
tify both  decisions.  But  as  already  noted, 
the  act  of  1893  Is  in  sulistance  only  a  sop* 
plement — a  mere  branch  having  no  trunk 
to  sustain  It,  except  the  act  of  1885 — and  the 
express  .provision  in  section  18  of  that  act 
stands  Immovably  in  the  way  of  the  con- 
struction of  repeal.  In  Com.  v.  Wunch  the 
limited  scope  of  the  act  of  1893  and  the 
express  saving  of  local  laws  by  the  act  of 
1885  were  not  given  their  proper  weight, 
and  further  consideration  compels  ns  to  over^ 
rule  that  case. 

Judgment  affirmed. 


(209  Fa.  846] 

DICKSON  T.  WOOD. 

(Supreme  Court  of  Pennsylvania.     Uay  23, 
1904.) 

TBKBPASS— LANDIABD    AHD    TSnAnX— BTTKUAXT 
PBOCEXDINOS. 

1.  Plaintiff  leased  a  house  from  defendant  for 
one  year  at  a  certain  rental,  payable  monthly 
or  within  five  days  thereafter.     On  expiration 


of  the  lease,  the  property  was  to  be  sntrendeced 
without  further  notxie.  On  failure  to  pay  rent 
or  to  remove  from  the  premises  on  the  termina- 
tion of  the  lease,  it  provided  for  the  immediate 
iniaing  of  a  habere  facias  posseaaioBeiB,  to  be 
leleasM  on  i>ayment  at  rcat  dae  and  ■attorney's 
fees.  Plaintiic  knew  before  tlie  termination  of 
the  lease  that  defendant  bad  leased  the  prem- 
iaea  to  another  person.  Two  days  after  snch 
termination,  defendant  issued  a  writ  of  habere 
fsciaa  poaseosionem.  with  a  dause  o<  fi.  fa.  for 
the  last  month's  rent,  which  was  executed  tbe 
day  it  issued,  though  no  levy  was  made,  but  the 
tent  and  costs  being  paid.  HHd,  that  defend- 
ant was  not  liable  m  trespaas  for  isaoing  snch 
writ  without  waiting  five  days  after  the  termina- 
tion, of  the  lease. 

Appeal  from  Court  of  Common  Plea%  Ffiy^ 
ette  County. 

Action  by  William  J.  Dickson  against 
Thomas  S.  Wood.  From  an  order  refiAing 
to  take  oB  a  nonsoit,  plaintiff  ap];>ealak  Af- 
flnned. 

Tb«  opinion  below  was  as  foUows: 
"By  agreement  dated  April  1, 1902,  Thom- 
as S.  Wood  leased  to  William  J.  Diekson  a 
certaia  house  and  lot,  situate  in  the  borough 
of  Uniontovn,  for  the  term  of  one  year  from 
date,  at  the  rats  of  %25  per  month,  payable 
mmitbly  as  It  fell  doe,  or  wltliin  five  days 
thereafter.  On  expiration  of  the  lease  the 
property  was  to  be  surrendered  without  fur- 
ther notice.  It  was  furtlier  provided  as  fol- 
lows: 'And  on  failure  of  the  lessee  to  pay 
the  Installments  of  rent  as  due,  keep  all  the 
coveoanta  of  this  lease,  or  remove  from  the 
premises  at  the  termination  of  tlie  aame, 
then  the  lessee  hereby  authorize  and  empow- 
er any  attorney  of  any  court  of  record  of 
Pennsylvania,  to  appear  in  said  court  and 
oonfeas  a  judgment  in  an  amicable  action 
of  ejectment  for  the  premises  above  describ- 
ed, and  authorize  tbe  immediate  issuing  of  a 
writ  of  habere  facias  poflaesalonesa  with 
clause  of  fl.  fa.  for  rent  due  and  costa.  with- 
out asking  leave  of  court;  to  be  released 
upon  the  payment  of  rent  due,  costs  of  suit 
and  five  per  cent  attorney's  commission  or 
fees,  witiiin  five  days  from  tbe  confession  of 
said  judgment'  Tliis  is  an  action  of  trespass 
for  damages  for  the  illegal  eviction  of  the 
plaintiff  from  the  premises  described  In  the 
lease,  and  the  illegal  collection  of  rent  and 
costs.  At  .ttie  time  the  plaintiff  was  evicted, 
the  term  of  his  lease  had  expired.  There 
was  no  evidence  from  which  the  jury  would 
have  been  warranted  in  finding  that  the  de- 
fendant had  in  any  way  whatever  consented 
to  a  renewal  or  continuance  thereof.  On 
tiie  contrary,  he  had  leased  the  property  to 
another  tenant,  which  was  known  to  the 
plaintiff,  and  was  endeavoring  to  get  some 
assurance  from  the  plaintiff  that  he  would 
observe  bis  agreement  to  surrender  at  tbe 
end  of  his  term,  or,  in  order  to  avoid  a  re- 
sort to  legal  proceedings  to  recover  posses- 
sion, within  a  reasonable  time  thereafter. 
The  plalntlS  declined  to  give  any  snch  assur- 
ance, and  asserted  his  right,  under  his  view 
of  the  terms  of  the  lease,  to  remain,  if  he 
saw  fit,  without  the  consent  or  permls^on  of 
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the  landlord.  The  defendant  thereupon  la- 
med a  irrft  of  habere  facias  possessionem, 
with  clause  of  ft.  fa.  for  the  last  months 
rent  and  costs.  The  writ  wa»  executed  the 
same  day  it  was  Issued,  and,  while  no  levy 
was  made,  the  month's  rent  and  costs  were 
paid  to  the  sheriff.  As  we  view  the  provl- 
■tvna  of  tin  tease,  the  teem  bad  aipUed,  and 
the  plaintiff  produced  no  evidence  that  would 
warrant  the  Jury  in  flndlns  that  be  contin- 
ued thaseafter  lawfully  In  possession.  It  was 
not,  therefore,  a  case  of  forfeiture,  because 
the  plaintiff  had  nothing  to  forfeit.  The 
term  having  ended,  the  defendant  was  not 
compelled  to  wait  five  days  after  issuing  his 
writ,  and  the  costs  release  the  Judgment  if 
paid  within  five  days  from  its  confesahm. 
The  defendant  acted  within  his  rights  un- 
der the  terms  of  the  lease.  Motion  to  take 
off  nonsuit  Is  overruled." 

Argued  before  FBLIi,  BROWN,  MESTRB- 
ZAT,  POTiER,  and  THOMPSON,  JJ. 

£dwaid  Campbell  and  B.  O.  Hlgbee,  for 
appellaBt  Nathaniel  Bwing  and  John  M. 
<>>re,  for  appellee. 

PER  CDRIAU.  The  Jndgment  Is  affirmed 
on  the  opinion  of  the  learned  Judge  of  the 
common  fieaM. 

<a09  Pa.  SSI> 

SWOPB  V.  SNTDBR. 

(Supreme  Court  of  Pennsylvania.     May  28, 

1904.) 

AFPSAI<— ASSIOmUNTS    09   XBBOB^XXCKFTIOIia 

—rAXLxnat  to  beskrvk. 
1.  Under  Snp.  Ct  Rale  67,  providingr  that,  on 
appeal  to  the  sopreme  or  saperlor  court,  such 
matters  only  aa  have  been  excepted  to  and  final- 
ly passed  on  by  the  court  shall  be  assignable 
as  error,  assignments  of  error  to  mlingB  on  evf- 
denee  in  an  equity  suit  cannot  he  reviewed  on 
appeal,  where  no  exceptions  were  filed  either 
to  such  rulings,  or  to  the  court's  findings  of  faet 
and  conclusions  of  law. 

Appeal  from  Ooort  of  Common  Fle«B, 
Philadelphia  Coonty. 

BUI  by  James  8.  Swope  acainst  Charles 
S.  Snyder  for  the  cancellation  of  a  deed  to 
real  property.  From  a  decree  in  favor  e< 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  FBLL,  BROWN,  MBSTRB- 
ZAT,  POTTER,  and  THOMPSON,  JJ. 

J.  Howard  Morrison,  for  appellant.  Bd- 
ward  W.  Manderson,  H.  Legrand  Ensign, 
and  Alex.  Blmpaon,  Jr.,  for  appellee. 

PER  CtTRIAH.  The  assignments  of  error 
r«tate  to  the  admission  or  exclusion  of  tes- 
timony at  the  trial,  and  to  the  findings  of 
fact  and  conclusions  of  law.  No  exceptions 
were  filed  In  the  common  pleas,  and  there 
is  nothing  to  sustain  the  assignments.  The 
rales  of  equity  practice  expressly  provide  for 
the  filing  of  exceptions  to  cover  all  objec- 
tions to  mllnfrs  on  evidence,  findings  of  fact 
or  law,  and  t»  ihe  decree,  in  order  that  there 
may  be  an  opportunity  for  a  careful  review 


by  the  Judge  who  heard  the  case,  or  by  the 
court  In  banc.  Rule  67  Is:  "Upon  appeal  to 
the  supreme  or  superior  court  such  matters 
only  as  have  been  so  excepted  to  and  finally 
passed  upon  by  the  court  shall  be  assignable 
for  error."  It  was  said  In  Beatty  v.  Harris, 
205  Pa.  877,  54  AH.  lOBl:  "These  rules  are 
mandatory,  and  their  violation  cannot  be 
overlooked." 

The  assignments  of  error  are  dismissed, 
and  the  decree  is  affirmed,  at  the  cost  of  the 
appellant. 

(«»  Fs.  »» 

OOMMONWBAI/TH  ex  nd.  CBNTRAL 
BOARD  OF  EDUCATION  OF  PITTS- 
BURG V.  MAYOR,  ETC.,  OF  OITI  OF 
PITTSBURG. 

(Supreme  Coutt  of  Pennsylvania.    Hay  28, 
1904.) 

uAXoutm   TO    uumcoPicunY — JovtomA- 

«ONB— SUinOISRCT   OT   DntARD. 

1.  That  compliance  with  a  statute  bgr  a  mu- 
nicipality would  be  inconvenient  is  no  ground 
for  refusal  to  enforce  obedience  by  mandamus. 

2.  A  requisition  of  a  board  of  education  for 
money  for  the  purchase  of  certain  property  and 
the  erection  ot  a  high  school  boitdhig  was  ac- 
companied by  a  statement  of  the  contract  for 
the  purchase  of  the  site,  which  provided  that  no 
money  should  be  paid  until  the  appropriation 
for  the  saute  had  been  passed  by  we  councils, 
and  was  understood  by  tae  oonndls  to  be  a  p«r- 
chBse  of  land  subject  to  its  approval,  and,  not 
approving  the  same,  it  omitted  that  item  from  the 
appropriation.  Held  that,  the  demand  on  the 
oooneils  not  having  beoi  made  in  anamUgnons 
terms,  mandamus  would  not  be  granted  to  com- 
pel councils  to  make  an  approprutlon. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Application  by  the  commonwealth  for  a 
writ  of  mandamus,,  on  the  relation  of  the 
central  board  of  education  of  Ptttsburg, 
agaioflt  the  mayor  and  select  and  oomaaon 
councils  of  the  city  of  Ptttsbarg.  From  an 
order  denying  the  writ,  plaintiff  appeals. 
Affirmed. 

It  appeared  that  the  relator  before  the  see- 
end  Monday  of  January,  1904,  certified  to 
councils  a  resolution  by  which  It  fixed  the 
appropriation  for  edncational  purposes  for 
the  year  beginning  February  1,  1904,  at  fl,- 
870,000.  Ao  Itemized  statement  of  the  ex- 
penses for  which  the  money  was  appropri- 
ated was  made  a  part  of  the  certificate.  This 
statement  showed,  among  a  large  number  of 
other  items,  one  item  for  purchase  of  prop- 
erty, $100,000,  and  another  for  new  high 
school  building,  $200,000.  Some  time  there- 
after the  finance  committee  of  the  councils 
received  at  their  request  from  the  secretary 
of  the  central  board  a  copy  of  the  contract 
made  by  that  board  for  the  purciiase  of  a 
site  for  a  high  school,  which  consisted  of 
an  offer  of  the  owner,  and  the  resolution  of 
the  board  accepting  it.  The  offer  was  to  sell 
a  certain  tract  of  land  to  the  central  board 
for  $300,000,  $100,000  of  which  was  to  be  paid 
in  cash,  or  before  April  1,  1904.    The  resoln- 
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tlon  was  to  the  effect  that  the  proposition 
was  accepted,  "proTided  that  no  money  be 
paid  on  this  property  until  the  appropriation 
for  the  same  has  been  passed  by  councils." 
The  defendants  alleged  that  they  understood 
the  proviso  above  mentioned  to  mean  tliat 
the  acceptance  of  the  offer  to  sell  the  ground 
by  the  central  board  was  not  absolute,  but 
was  conditioned  upon  the  appropriation  by 
the  city  councils  of  the  money  to  pay  for  the 
same,  and  that  by  this  proviso  the  central 
board  had  intended  to  submit  to  the  judg- 
ment of  the  city  councils  whether  or  not  the 
property  should  be  purchased,  and  that,  act- 
ing upon  that  understanding,  and  not  approv- 
ing the  purchase,  they  passed  the  appropria- 
tion ordinance  omitting  the  money  required 
for  this  purpose. 

Argued  before  MITGHELLr,  C.  3.,  and 
BHOWN,  MESTREZAT,  POTTER,  and 
THOMPSON,  JJ, 

8.  8.  Robertson,  for  appellants.  William 
Watson  Smith,  Asst.  Caty  Sol.,  W.  B.  Rodg- 
ers,  City  Sol.,  and  T.  D.  Carnahan,  for  ap- 
pellee. 

PER  CURIAM.  The  inconvenience  to  the 
councils  and  other  officers  of  the  city  of  Pitts- 
burg, or  even  to  the  taxpayers,  is  not  in  gen- 
eral sufficient  reason  for  denying  a  manda- 
mus. It  is  conceded,  and,  indeed,  could  not 
be  denied  under  the  terms  of  the  act  of  1878, 
that  the  authority  to  determine  the  amount 
of  money  necessary  -  for  conducting  the 
schools  is  in  the  central  board  of  education, 
and  a  requisition  by  the  board  is  mandatory 
upon  councils  to  make  the  appropriation. 
Being  a  public  duty  imposed  by  statute  up- 
on the  municipality,  mere  inconvenience  of 
compliance  is  not  sufficient  reason  for  refusal 
to  enforce  obedience  by  mandamus. 

But  the  board,  having  the  power  to  make 
requisition,  should  do  It  in  proper  form  and 
at  proper  time.  Councils  must  adjust  their 
expenditures  to  the  municipal  income,  and, 
to  do  this  intelligently,  they  are  entitled  to 
have  all  the  required  items  of  appropriation 
before  them  at  the  time  when  the  law  re- 
quires them  to  act.  The  requisition  by  the 
appellants  in  the  present  case  was  accompa- 
nied by  an  explanatory  and  itemized  state- 
ment which  showed,  among  other  things, 
tliat  1100,000  of  the  sum  asked  was  for  pur- 
cliase  of  a  site  for  a  high  school,  under  a 
contract  which  provided  tliat  "no  money  be 
paid  on  this  property  until  the  appropriation 
for  the  same  has  been  passed  by  councils." 
This  was  understood  by  councils,  not  unfair- 
ly, to  be  a  purchase  of  the  laud  b^  the  cen- 
tral board  subject  to  the  approval  of  coun- 
cils. The  latter,  apparently  not  approving 
the  purchase,  omitted  that  item  from  the 
appropriation.  For  this  result  the  appellants 
are  at  least  in  equal  fault  with  councils.  It 
was  their  duty  to  make  their  demand  in  un- 
ambiguous terms,  which  councils  could  clear- 
ly understand  as  being  unconditional.  Not 
having  done  so,   the  inconvenience  of  the 


result   should   fall   upon   themselves.     The 
matter  therefore  must  go  over  until  the  next 
regular  annual  requisitidn. 
Judgment  affirmed. 


cm  ?■.»«) 

PAGE:ARD  et  al.  v.  THIEL  COLIiEOB  OF 

EVANGELICAL  LUTHERAN 

CHURCH  et  al. 

(Supreme  Court  of  Pennsylvania.     May  23, 
1904.) 

IHJURCTION — COEPOEATIONS— UNLAWFUL    ACI8 
—WHO  MAT  MAIRTAIN  SUIT. 

l.Act  June  19,  1871  (P.  L.  1360),  giving 
courts  iKJwer  to  restrain  by  injunction  unlawfnl 
acts  of  corporations  where  the  private  rights  of 
individuals  are  injured  or  Invaded,  does  not  per- 
mit inquiry  at  the  instance  of  a  private  suitor 
as  to  the  validity  of  a  charter  or  as  to  its  for- 
feiture ;  but  where  an  act  for  the  incorporation 
of  a  college  provides  that  it  shall  be  permanent- 
ly located  as  shall  thereafter  be  determined  by 
the  trustees,  and  the  trustees  have  permanently 
located  the  college  at  a  particular  pfaoe,  peisons 
who  have  contributed  funds  for  its  establish- 
ment in  such  place  have  a  standing  to  maintain 
a  suit  to  prevent  its  removal. 


Appeal  from  Court  of  Common  Pleas,  Met- 
cer  County. 
Bill  by  John  R.  Packard  and  U.  L.  Kedc 

against  the  Thiel  College  of  the  Evangelical 
Lutheran   Church  and  others.     Decree  for 
complainants,  and  defendants  appeaL     Af- 
firmed. 
See  66  AU.  869. 

The  follovring  is  a  portion  of  the  opinion 
below  (Miller,  P.  J.): 

"It  seems  so  plain  to  us  that  the  locati<Hi 
of  Thiel  College  is  an  essential  part  of  its 
charter  that  such  location  cannot  be  dian- 
ged  without  an  amendment  of  the  cliarter, 
that  argument  in  support  thereof  is  unnec- 
essary. Ordinarily  the  act  of  incorporation 
or  the  charter  fixes  the  corporate  location 
by  name,  but  in  the  present  case  the  act  left 
the  location  to  be  determined  by  the  trus- 
tees, the  words  of  the  act  being:  To  be 
permanently  located  at  such  place  In  west- 
em  Pennsylvania  as  the  trustees  hereafter 
may  determine.'  Manifestly  the  act  con- 
templated but  one  location  as  made  by  the 
trustees,  and  that  this  should  be  the  perma- 
nent corporate  location  of  the  college,  in 
the  same  sense  that  it  would  have  been  it 
the  name  of  the  place  to  be  selected  by  the 
trustees  had  been  written  in  the  act  itself. 
No  power  is  given  to  the  trustees  to  make 
any  temporary  location,  and  no  power  Is 
given  to  them  to  make  any  second  location 
or  relocation.  The  act  simply  authorized  the 
trustees  to  make  one  single,  permanent  lo- 
cation, and  this  is  all  they  had  any  authority 
to  do  under  any  circumstances.  The  college 
having  been  actually  located  by  the  trustees 
at  Greenville  in  the  year  1872,  a  site  pro- 
cured, college  buildings  erected,  and  the 
wcnrk  of  the  college  carried  on  without  in- 
terruption  for  more   than  thirty  years,  it 
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seems  too  plain  for  argnment  that  the  col- 
lege could  not  be  removed  from  Oreenrille, 
at  least  without  an  amendment  of  its  chaj> 
ter. 

"The  only  other  question  to  be  determined 
la,  have  the  plaintiffs  a  legal  standing  to 
maintain  this  suit  to  prevent  the  unlawful 
removal  of  the  college?  It  Is  well  settled 
that  Individual  citizens  can  mainttiin  suits 
In  equity  against  corporations  to  restrain  un- 
lawful acts  committed  In  exercise  of  corpo- 
rate power,  where  such  acts  are  a  trans- 
gressjon  of  private  property  or  contract 
rights.  If  a  suitor  can  show  that  his  private 
individual  rights,  which  are  personal  to  him, 
and  which  do  not  pertain  to  him  as  an  or- 
dinary citizen  In  common  with  others,  are 
abont  to  be  Invaded  by  an  unwarranted  er- 
erclse  of  power  on  the  imrt  of  the  corpora- 
tion, we  are  of  opinion,  and  so  hold,  that  he 
has  a, right  to  prevent  it  by  the  remedy  af- 
forded by  injunction.  To  hold  that  the 
plaintiffs  have  no  standing  to  maintain  thla 
suit  would  be  to  declare  that  they  never  ac- 
quired any  rights  whatever  under  their  con- 
tract  for  the  location  of  the  college,  and  for 
which  they  paid  their  money.  The  express 
language  of  the  act  of  June  19,  1871  (F.  L. 
1360),  giving  to  the  courts  power  to  restrain 
by  Injunction  unlawful  acts  of  corporations 
at  the  suit  of  Individuals,  covers  all  cases 
where  It  Is  alleged  'that  the  private  rights 
of  Individuals  are  injured  or  invaded  by  a 
corporation  claiming  to  have  a  right  or  fran- 
chise to  do  the  act  from  which  such  injury 
results.'  Certainly  this  act  is  broad  enough 
In  its  terms  to  cover  the  injury  complained 
of  In  this  case,  and  include  the  plaintiffs  in 
the  class  of  persons  for  whom  these  pro- 
visions were  Intended. 

"Decree.  And  now,  April  4,  19(H,  the 
preliminary  injunction  granted  September  5, 
1903,  and  continued  by  order  of  this  court 
on  September  24,  1903,  is  made  perpetual; 
and  it  Is  ordered  and  decreed  that  the  d»- 
fendants,  and  each  and  every  one  of  them, 
are  enjoined  and  restrained  from  moving, 
disposing  of,  or  selling  the  personal  prop- 
erty in  and  about  the  buildings  situate  In 
Greenville,  and  known  as  Thlel  College,' 
and  that  they  be  perpetually  enjoined  and 
restrained  from  selling,  dismantling,  or  com- 
mitting any  act  that  will  Injure  or  lessen 
the  value  of  the  real  estate  of  Thlel  Col- 
lege, and  tiiat  the  defendants,  and  each  and 
every  one  of  them,  be  perpetually  enjoined 
and  restrained  from  removing  Thlel  College 
from  Greenville,  Pennsylvania,  to  G-reenth 
burg,  Pennsylvania,  or  to  any  other  place. 
And  It  Is  further  ordered  and  decreed  that 
the  defendants  shall  pay  to  plaintiffs  their 
legal  costs  Incurred  In  this  proceeding." 

Argued  before  FELL,  BROWN,  MESTRH- 
ZAT,  POTTER,  and  THOMPSON,  JJ. 

W.  A.  Oriffltfa  and  J.  Boyd  Duff,  for  ap- 
pellants. Q.  A.  Gordon,  E.  S.  Templeton,  W. 
C.  Pettit,  H.  L.  Keck,  T.  C.  Whlteman,  and 
J.  J.  Donaldson,  for  appellee. 


PER  CURIAM.  The  decree  entered  In 
this  case  is  fully  sustained  by  the  reasons 
stated  in  the  opinion  of  the  court.  By  a 
special  act  of  incorporation,  Thlel  College 
was  to  be  permanently  located  at  such  place 
In  western  Pennsylvania  as  should  thereaf- 
ter be  determined  by  the  trustees.  After  It 
had  been  permanently  located  by  action  of 
the  trustees  at  Greenville,  Mercer  county, 
that  place  became  as  distinctly  its  only  legal 
location  as  though  It  bad  been  named  in  the 
charter.  The  plaintiffs,  having  contributed 
to  a  fund  for  the  establishment  and  support 
of  the  college,  have  Interests  springing  from 
their  contract  which  differ  from  those  of  the 
public  at  large.  While  the  act  of  June  19, 
1871  (P.  Ij.  1300),  was  not  intended  to  per- 
mit an  inquiry  at  the  Instance  of  a  private 
suitor  as  to  the  validity  of  a  charter  or  as 
to  its  forfeiture.  It  "was  intended  to  enlarge 
and  make  clear  the  rights  of  individuals  to 
Inquire  Into  the  charter  franchises  of  cor- 
porations when  asserted  to  their  individual 
Injury."  Windsor  Glass  Co.  v.  Carnegie  Co., 
204  Pa.  459,  54  Atl.  829. 

The  decree  is  afBrmed  at  the  cost  of  the 
appellants. 

(KM  Pa.  S36) 

ROSENBERG  et  al.  v.  FIREMAN'S  FUND 
INS.  00. 

(Supreme  Court  of  Pennsylvania.     May  23, 
1904.) 

mSUBANOK— ACTION  ON  POLIOT— FB00F8  OT 

J.OSS— EVIDENCK. 

1.  In  an  action  on  an  insurance  policy,  proofs 
of  loss  are  not  evidence  for  the  plaintiff,  and 
cannot  be  read  to  the  Jury,  but  are  for  the 
court,  in  order  that  it  may  determine  whether 
there  has  been  a  sufficient  compliance  with  a 
condition  precedent  to  authorize  the  action. 

2.  In  an  action  on  an  insurance  policy  where 
the  evidence  Is  conflicting;  as  to  whether,  after 
the  fire,  plalnt|ffiB  complied  with  the  terms  of 
the  policy  relating  to  permittins  the  examina- 
tion of  the  property,  and  the  prodnctlon  of  books 
and  papers,  and  the  gnbmismon  to  an  examina- 
tion under  oath,  the  case  Is  for  the  Jury. 

Appeal  from  Oogrt  of  Common  Pleas, 
Northampton  County. 

Action  by  Max  Rosenberg  and  Max  Sen- 
derowitz  against  the  Fireman's  Fund  Insur- 
ance Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  THOMPSON,  JJ. 

Edward  J.  Fox  and  John  D.  Hoffman,  for 
appellant  Russell  C.  Stewart  and  Joseph 
H.  Stofflett,  for  appellees. 

PER  CURIAM.  This  action  was  on  a  pol- 
icy of  fire  insurance,  and  three  grounds  of 
defense  were  presented.  The  first  was  that 
the  goods  burned  were  not  of  the  value 
claimed;  the  second,  that  the  plaintiffs  bad 
feloniously  caused  the  flre;  and>the  third, 
that  after  the  flre  the  plaintiffs  failed  to 

f  1.  Se«  InBurance,  ToL  28,  C«nt  Dls.  i  X747. 
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comply  with  the  terms  of  tiie  policy,  which 
required  theiQ  to  permit  an  examination  of 
the  property  that  remained,  to  produce  their 
books  and  Toachers,  aod  to  submit  to  aa  ex- 
amination under  Oath.  The  first  two 
grounds  raised  questions  for  the  Jury  only, 
and,  uBder  the  eonflictlng  testimony  as  to 
what  occurred  la  relation  to  the  third,  the 
whole  issue  became  one  of  fact  The  ques- 
tion whether  the  plaintiffs  had  in  good  faith 
offered  to  submit  to  an  examination  as  to  all 
matters  r«latlng  to  the  fire  was  submitted 
by  the  learned  Jud^e,  with  full,  clear,  and 
accurate  instructions,  to  which  mo  excq^on 
ooold  be  tak«i. 

It  was  not  error  to  refuse  the  request  of 
the  defendant  to  send  out  the  proofs  of  loss 
with  the  jury.  Proofs  of  loss  are  for  the 
court,  in  order  that  It  may  determine,  as  a 
preliminary  matter,  whether  there  has  been 
a  sufficient  compliance  with  a  condition  pre- 
cedent to  the  institution  ot  the  actlcm.  It  has 
been  uniformly  held  that  they  are  not  evi- 
dence for  the  plalntUf,  and  cannot  be  read 
to  the  jury.  Cole  t.  Manchester  Fire  As- 
surance Co.,  188  Fa.  345.  41  Atl.  583;  Oum- 
mlns  y.  Crerman-Amerlcan  Insurance  Co.,  182 
Pa.  359,  43  Atl.  1016.  They  were  offered  by 
the  plaintiff  not  generally,  nor  as  evidence 
of  the  amount  of  loss,  but  specially  for  the 
consideration  of  the  court  If  tbe  defendant 
desired  to  use  them  as  evidence  of  premedi- 
tation or  design,  the  question  of  their  ad- 
missibility for  that  purpose  could  be  raised 
only  by  Its  offer  of  them. 

The  Judgment  is  affirmed. 


(209  Pa.  un 

FLBTCHBB  v.  HOBLITZELL  et  aL 

(Supreme  Court  of  PenDsylvania.     May  23, 
1904.) 

wnar-coKSTBtrcnoN— Lira  estate— accxlkb- 

ATIOIT    OT   ESTATE   IR    BEUAIRDEB. 

1.  Testatrix  gave  all  her  property  to  her  chil- 
dren, If  any ;  otherwise  to  ner  faugbanii  and  sla- 
ter equally  for  life,  or  antil  the  remarriage  of 
the  busbuid.  On  hSa  death  or  remarriage  his 
share  was  to  go  -to  her  sister,  and,  in  the  case 
of  the  death  of  her  sister,  her  share  was  to  go 
to  her  husband ;  on  the  death  of  both,  the  whole 
to  go  to  testatrix's  brother  and  his  children  ab- 
solutely. The  husband  remarried,  and  sobse- 
qnently  the  sister  died.  Held  that,  on  the  re- 
marriage of  the  husband,  he  was  divested  of  any 
interest  In  the  estate,  and  acqaired  none  on  the 
subsequent  death  of  the  sister. 

2.  Where  an  estate  is  left  to  testatrix's  hus- 
band and  sister  for  life,  with  the  provision  that, 
on  the  remarriage  of  the  hnsband,  his  interest 
shall  go  to  the  sister,  with  remainder  over  on 
the  death  of  both  to  testatrix's  brother,  on  the 
remarriage  of  the  husband  and  the  death  of  the 
sister  the  remainder  was  accelerated,  and  vest- 
ed in  possession  in  the  remainderman  at  once, 
though  the  husband  was  living. 

Appeal  from  Court  of  Common  Pleas,  Bed- 
ford County. 

Action  by  Frank  Fletcher,  administrator 
of  Charles  O.  Reamer,  against  James  J.  Hob- 
litzell  and  others.     From  a  Judgment  for 


defendants     notwithstanding     tbe     verdict, 
plaintiff  appeals.    Reversed. 

Argued  before  FBI^L,  BBOWN,  MBBTKE- 
ZAT,  POTTER,  and  THOMPSON,  JJ. 

J.  H.  Longeneckor,  Frank  B.  Colvin,  and 
Moses  A.  Points,  for  appellant  John  H. 
Reynolds,  for  appellees. 

MSSTREZAT,  J.  In  1887,  Georgia  Bditb 
Reamer,  subsequently  IntBrmarried  with  Van 
H.  Manning,  and  her  three  sisters  and  one 
brother,  were  the  owners  in  fee  of  a  taict  of 
land  situated  partly  in  Bedford  coonty  and 
partly  In  Somerset  county.  By  a  lease  dated 
January  3d  of  that  year,  they  granted  and 
leased  to  James  J.  Hoblltzeii  the  exclusive 
right  and  privilege  of  mtoing  and  removing 
fire  clay  from  tbe  land  for  a  term  of  50 
years,  for  which  he  was  to  pay  tbem  a  min- 
imum rental  or  royalty  of  (250  per  month. 
Hobiltzell's  Interest  in  the  lease  subsequent- 
ly became  vested  by  assignment  in  tb«  Sav- 
age Fire  Brick  Company,  which  began  min- 
ing operations  in  1887,  and  has  aiofoe  contln- 
Bed  them.  Each  of  the  lessors  was  entitled 
to  receive  the  one^f  th  of  the  rentals.  Geor- 
gia Edith  Manning  died  on  Septembw  17, 
1888,  leaving  to  survive  ber  her  husband, 
but  no  children.  She  left  a  will  dated  De- 
cember 28,  1882,  which  was  duly  probated, 
and  tbe  part  which  is  material  to  tibls  con- 
troversy is  as  follows:  "Whatever  other 
property  I  may  have  at  the  time  of  niy  death, 
whether  real,  persoual  or  mixed,  I  give,  de- 
vise and  bequeath  as  follows,  viz.:  To  my 
children  If  any  I  have  at  the  time  of  my 
death.  Should  1  die  without  issue,  then  to 
my  sister,  Etta  N.  Reamer,  and  my  huslMind, 
Van  H.  Manning,  equally  for  life,  or.  In  case 
of  my  said  husband,  until  be  shall  marry 
again.  In  case  of  the  death  or  remarriage  of 
my  said  husband  his  share  is  to  go  to  my  said 
sister  and  in  case  of  tbe  death  of  my  said 
sister  ber  sbare  Is  to  go  to  my  said  husband. 
Upon  tbe  death  of  both,  the  whole  to  go  to  my 
brother,  Charles  0.  Reamer,  and  upon  his 
death  to  his  children  absolutely  and  in  fee." 
Van  H.  Manning,  the  husband,  remarried 
January  5,  1888.  Etta  N.  Reamer,  tbe  sister 
of  the  testatrU.  died  January  28,  1899.  Mrs. 
Manning  received  tbe  one-flf  th  of  tbe  royal- 
ties accruing  under  the  lease  until  ber  death, 
in  September,  1883.  From  that  time  until 
January  1, 1^8,  her  Interest  in  the  royalties 
was  paid  by  the  fire  brick  company  in  equal 
shares  to  her  husband  and  her  sister  Etta. 
After  the  remarriage  of  Manning,  on  January 
6,  1888,  Mrs.  Manning's  Share  of  the  royal- 
ties was  paid  by  tbe  fire  brick  company  to 
her  sister  Etta  during  her  life.  At  ber  de- 
cease. Van  U.  Manning  and  Charles  0.  Rea- 
mer each  claimed  these  royalties  under  Mrs. 
Manning's  will,  and  each  institnted  an  ac- 
tion against  Hoblltzeii  and  the  Savage  Fire 
Brick  Company  to  recover  that  portion  of  the 
royalties  accruing  since  Etta  N.  Reamer's 
death.    The  defendant  company  admitted  its 
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liability  for  the  royalties,  wbicb  amounted  to 
tbe  sum  of  $l,9TtS.50.  The  two  actlong  were 
tried  together,  and,  th^  facts  being  undisput- 
ed, the  court  directed  a  verdict  In  each  case 
for  the  plalntUf  for  the  sum  admitted  to  be 
In  the  bands  of  the  defendants,  reserving  tbe 
following  question:  "Under  the  will  of  Mrs. 
Georgia  Edith  Manning  and  the  undisputed 
facts  In  the  case,  did  the  remarriage  of  Van 
H.  Manning  cut  blm  out  of  all  rights  under 
tbe  will,  and  out  of  the  estate  of  his  wife, 
as  Is  contended  by  representatives  of  Obarles 
C.  Reamer,  or  is  be  still  entitled  to  collect 
tbe  whole  of  the  Income  of  this  l{ind?"  Sub- 
sequently the  court  entered  judgment  on  the 
reserved  question  in  the  action  brought  by 
Manning  in  favor  of  the  plaintlS,  and  in  tbe 
action  brought  by  Reamer  in  favor  of  tbe  de- 
fendants, non  obstante  veredicto.  Reamer's 
administrator  has  taken  this  appeal  from  the 
Judgment  entered  against  him  In  favor  of 
the  defendants,  and  Manning,  who  was  per- 
mitted to  intervene.  Is  tbe  appellee.  During 
tbe  pendency  of  this  action,  Charles  C.  Rea- 
mer died,  and  his  administrator,  Frank 
Fletcher,  was  substituted  as  plalatlfr. 

We  think  the  learned  trial  Judge  erred  in 
bis  interpretation  of  Mrs.  Manning's  will. 
The  flrst  objects  of  her  bounty  were  any 
children  she  might  leave  to  survive  her,  but 
this  provision  of  the  will  was  inoperative,  as 
she  died  childless.  Her  entire  estate  would 
have  gone  to  her  children.  Her  next  thought 
was  to  give  a  life  estate  to  her  husband  and 
her  sister,  which  she  did  in  the  following 
language:  "Then  to  my  slater,  Etta  N.  Rea- 
mer, and  my  husband.  Van  H.  Manning, 
equally  for  life,  or,  in  case  of  my  said  hus- 
band, until  be  shall  marry  again."  The  es- 
tate given  tbe  sister  Is  a  clear,  unqualified 
Ufe  Interest  or  share  In  tbe  testatrix's  es- 
tate, but  that  devised  to  the  husband  is  sub- 
ject to  be  defeated  by  his  remarriage  at  any 
time  during  his  Ufe.  Tbe  manifest  intention 
of  tbe  testatrix,  as  disclosed  by  this  lan- 
guage. Is  that  her  sister  and  her  husband  are 
to  take  her  property  In  equal  shares — she 
absolutely  for  life,  and  be  for  bis  life— but 
on  the  express  condition  that  on  bis  remar- 
riage bis  Interest  In  tbe  estate  should  abso- 
lutely cease,  and  bla  share  should  pass  be- 
yond his  ownership  and  control.  This  pur- 
pose of  the  testatrix  Is  emphasized  by  tbe 
next  succeeding  sentence  of  tbe  will,  in 
which  It  is  provided  that  "In  case  of  tbe 
death  or  remarriage  of  my  said  husband  bis 
share  is  to  go  to  my  said  sister."  As  affect- 
ing his  Interest  In  her  estate,  tbe  testatrix 
treats  "death"  and  "remarriage"  as  synony- 
mous terms.  On  tbe  happening  of  either 
event,  regardless  of  the  time  of  Its  occur- 
rence. Manning's,  share  In  hla  wife's  estate 
was  at  once  and  for  ■  all  time  determined. 
Nor  do  the  subsequent  clauses  of  tbe  will 
change  this  disposition  of  the  estate.  They 
are  predicated  upon  the  assumption  that 
Bilannlng  would  not  remarry.  The  testatrix 
had  given  blm  an  Interest  In  her  estate  "un- 
5SA.-48 


til  he  shall  marry  again."  She  Intended  that 
this  limitation  should  follow  and  attach  to 
the  subsequent  provisions  of  tbe  will,  and 
that  her  husband's  right  to  her  sister's  share 
of  the  estate^  and  tbe  postponement  of  the 
vesting  In  possession  of  the  estate  In  remain- 
der until  his  death,  should  depend  upon  his 
remaining  unmarried.  The  testatrix,  having 
In  her  devise  to  her  husband  plainly  and  un- 
equivocally made  his  Interest  In  her  estate 
depend  upon  his  remaining  unmarried,  and 
having  directed  that  it  should  go  over  on  bis 
remarriage,  did  not  deem  It  necessary  to  re- 
peat this  condition  on  which  he  held  his  In- 
terest in  her  estate  In  the  subsequent  clauses 
of  tbe  will.  Her  intention  to  deprive  blm  of 
tbe  share  she  gave  him  In  her  estate  tbe 
moment  be  remarried  was  clearly  expressed 
In  Immediate  connection  with  the  gift  Itself, 
and  no  other  provision  of  the  will  shows  any- 
thing In  conflict  with  It  His  enjoyment  of 
his  wife's  devise  to  him  depended  upon  his 
performance  of  tbe  condition  that  be  would 
not  assume  marital  relations  with  another^ 

It  Is  conceded  under  tbe  provisions  of  the 
will  that  when  Mr.  Manning  remarried,  on 
January  6,  1898,  his  Interest  In  the  estate 
ceased  and  went  to  his  wife's  sister,  Btta 
N.  Reamer,  for  life.  But  It  Is  contended  that 
upon  the  death  of  Miss  Reamer  tbe  whole 
of  Mrs.  Manning's  estate  vested  In  Manning 
for  life,  and  did  not  vest  in  possession  in 
the  remainderman  until  Manning's  death. 
It  Is  claimed  that  Etta  N.  Reamer's  death 
not  only  revived  Manning's  former  share, 
but  gave  Etta's  share  also  to  him;  thereby 
placing  In  him  the  entire  estate  during  his 
life.  This  proposition  we  regard  as  wholly 
untenable.  The  Intent  of  the  testatrix  Is  to 
be  gathered  from  tbe  whole  will,  and  not 
ttom  a  few  of  the  many  clauses  In  It  Ev- 
ery sentoice  and  word  In  a  will  must  be 
conMdered  'in  forming  a  Judicial  opinion 
upon  It  Turbett  v.  Turbett,  3  Teates,  187,  2 
Am.  Dec.  368.  As  observed  above.  It  Is  con- 
ceded by  all  parties  that  the  share  given 
Manning  In  the  flrst  instance,  which  was  the 
undivided  one-half  of  the  estate,  was  condi- 
tioned upon  his  remaining  unmarried,  and 
that  It  ceased  when  he  remarried  In  1898. 
Such  Is  the  clearly  expressed  Intention  of 
tbe  testatrix.  Excepting  an  Interest  devised 
to  her  husband  during  bis  widowerhood,  the 
testatrix  desired  that  her  estate  should  re- 
main with  ber  family;  that  It  should  go  to 
ber  sister  Etta  for  life,  and  then  to  ber 
brotber  and  bis  children.  If,  however,  the 
contention  of  the  appellee  be  adopted  as  the 
proper  interpretation  of  the  will,  we  must 
give  the  whole  of  the  testatrix's  estate,  after 
Etta's  death,  to  Manning  for  life,  when,  as 
conceded  by  all  parties,  tbe  gift  of  the  one- 
half  of  tbe  estate  was  to  be  terminated  on 
bis  remarriage.  In  other  words,  that  it  was 
tbe  intention  of  the  testatrix  to  exclude  ber 
husband  from  the  use  of  the  one-balf  of  ber 
estate  as  a  penalty  for  his  remarriage  be- 
fore Etta's  death,  but  that  after  ber  death 
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it  tra's  the  Intention  of  hla  wife  to  give  talm 
the  whole  of  the  estate  for  hla  life.  This,  In 
view  .of  the  fact  that  the  devise  over  was  to 
testatrix's  brother  and  his  children,  who 
were  the  natural  beneficiaries  of  her  bounty, 
is  clearly  illogical  and  violative  of  the  mani- 
fest purpose  to  make  his  interest  in  his 
wife's  estate  depend  at  all  times  upon  his 
remaining  unmarried.  Bnt  the  language  of 
the  clause  in  question  also  condemns  this 
construction  of  it.  It  says,  "and  in  the  case 
of  the  death  of  my  said  sister  her  share  is 
to  go  to  my  said  husband."  This  language 
recognizes  the  prior  division  of  the  estate 
into  two  shares,  which  are  devised  to  tes- 
tatrix's Bister  and  husband,  respectively. 
The  clause  gives  the  sister's  share,  and  not 
the  whole  estate,  upon  her  death,  to  the 
husband.  If,  therefore,  any  part  of  the  es- 
tate revested  in  the  husband  under  this 
clause  of  the  will,  it  is  only  the  one-half, 
and  not  the  whole,  of  the  estate.  Neither 
party  to  the  controversy  contends  for  this 
construction  of  the  clause. 

It  is  further  contended  that  the  provision 
In  the  will  that  the  estate  should  go  over 
"upon  the  death  of  both"  the  sister  and  the 
husband  shows  that  it  was  the  Intention  of 
the  testatrix  that  on  the  death  of  the  sister 
the  estate  should  vest  in  him,  and  not  go 
over  until  his  death.  But  this,  like  the 
clause  immediately  preceding  it,  must  be 
read  in  connection  with  the  other  portions 
of  the  will.  Had  Manning  remained  unmar- 
ried, he  would  have  taken  Etta's  share  upon 
her  death,  and,  liavlng  the  other  share  in 
his  own  right,  he  would  have  held  both 
shares  or  the  whole  estate  fmtll  his  death. 
"Upon  the  death  of  both"  was  used  by  the 
testatrix  In  anticipation  of  her  husband  not 
marrying  again,  the  penalty  for  irhlch  was 
the  deprivation  of  the  enjoyment  by  him  of 
any  part  of  her  estate. 

The  learned  trial  Judge,  in  his  opinion, 
asks  what  becomes  of  the  life  estate  in  the 
Interval  of  the  time  between  the  death  of 
the  sister  Etta  and  the  subsequent  death  of 
the  husband.  Manning's  life  estate  was  de- 
termined by  his  remarriage — ^his  own  act — 
and  the  remainder  was  accelerated  and 
vested  in  possession  in  the  remainderman  on 
the  death  of  Etta  N.  Beamer.  This  results 
from  the  well-settled  rule  governing  the  ac- 
celeration of  remainders,  which  applies  here. 
Examples  of  the  application  of  this  rule  are 
given  in  24  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  418,  as  follows:  "The  common  instan- 
ces in  which  a  remainder  Is  thus  accelerated 
are  where  the  devisee  of  the  life  estate  re- 
fuses to  accept  It,  or  where  he  has  not  ca- 
pacity to  take,  or  where  the  devise  of  the 
preceding  estate  has  been  revoked  by  the 
testator,  or  has  been  forfeited  by  some  act 
or  omission  of  the  devisee." 

We  are  of  opinion  that  the  Interest  of 
Van  H.  Manning,  which  he  took  under  his 
wife's  will,  was  determined  on  his  remar- 
riage, and  that  no  interest  in  her  estate  sub- 


sequently vested  In  hbn  on  tbe  death  of 
Etta  N.  Beamer,  but  that  on  the  happening 
of  that  event  the  wh^le  estate  went  to  the 
remainderman.  It  follows  that  it  v^as  error 
for  the  learned  trial  Judge  to  enter  Judgment 
for  the  defendant  on  the  question  reserved. 
The  Judgment  4s  reversed,  and  it  is  now  o^ 
dered  and  directed  that  the  court  below  ot- 
ter Judgment  on  the  verdict  In  favor  of  the 
plaintiff,  Frank  Fletcher,  administrator  of 
Charles  C.  Beamer,  deceased;  the  costs  of 
this  ai^eal  and  in  the  court  bdow  to  he 
paid  in  equal  proportions  by  the  appellant 
and  the  appellee  Van  H.  Manning. 


(M  U».  134) 

INHABITANTS  OF  PALMTBA  v.  WAVBB- 
LY  WOOLEN  CO. 

(Supreme  Jndicial  Court  of  Maine.     Jnly  9. 
1904.) 

WATEBS  —  UnX — DAlf  8  —  BBIDaK— EZTBAOSDI- 
MABT  ntESHET. 

1.  Under  the  mill  act  (Bev.  St  e.  94,  i  1),  the 
limitation,  if  any,  imposed  unon  the  height  of 
a  dam  by  a  prior  highway  bridj^  above  on  the 
same  stream  la  only  that  the  dam  shall  not  be 
so  high  as  to  injure  the  bridge  at  the  osaal 
and  ordinary  stages  of  the  water  thronghont  the 
year  including  the  usual  recnrrlng  and  to  be  ex- 
pected freshets  at  different  seasons  as  tiiey  oc- 
cur in  a  series  of  years. 

2.  If  a  bridge  is  unfavorably  affected  by  a 
dam  below  only  In  extraordinary  and  nnnsual 
freshets,  which  occur  but  seldom  in  a  long  se- 
ries of  years,  the  dam  is  not  of  unlawful  height 
as  to  the  bridge. 

3.  It  is  not  necessary  that  a  freshet  be  unprece- 
dented, or  higher  than  any  preceding  frediet 
within  memory,  to  constitute  it  an  extraordi- 
nary and  unusual  freshet  within  the  above  nde. 

4.  In  this  case  the  prior  bridge  had  stood  un- 
injured by  the  dam  below  In  all  the  freshets  oc- 
curring for  a  decade,  and  was  injured  at  last 
only  in  an  extraordinary  and  nnusnal,  thongfa 
not  tmprecedented,  freshet.  The  loss,  there- 
fore, must  remain  where  it  felL  The  law  does 
not  shift  it  from  the  town  upon  Oie  owner  of 
the  dam. 

5.  The  case  does  not  seem  to  be  within  the 
"Mill  Act"  (Bev.  St  c.  94)  i|  87-^2.  providing 
for  cases  of  nowage  of  a  highway  by  a  dam.  The 
road  was  not  regularly  or  periodically  ovei^ 
flowed. 

(Official.) 

On  Motion  from  Supreme  Judicial  Oomt, 
Somerset  County. 

Action  by  the  Inhabitants  of  Palmyra 
against  the  Waverly  Woolen  Company.  Ve^ 
diet  for  plaintiff.  Motion  for  new  trial  and 
exceptions  by  defendant    Motion  sustained. 

Action  on  the  case  for  negligence  of  de- 
fendant In  building  a  dam  at  Its  mill  In 
Pittsfleld,  across  the  Sebasticook  river,  so 
high  that  in  the  freshet  of  April,  1901,  it 
raised  the  water  and  carried  away  a  bridge 
in  Palmyra,  on  the  same  stream,  to  the  dam- 
age of  plaintiff.  Tbe  verdict  was  for  plain- 
Uff  for  $1,751.61. 

Argued  before  WISWELL,  C.  J^  and  EM- 
EBY,  WHlTEHOUSE,  POWEBS,  PEA- 
BODY,  and  SPEAB,  JJ. 

Forrest  Goodwin,  for  plaintiff.  J.  W.  Man- 
son  and  Geo.  H.  Morse,  for  defendant 
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EQiMy,  Jk  I^rom  the  evidence  for'  tbe 
plaintiff  and  from  tbe  uncontradicted  evi- 
dence for  the  defendant  we  find  tbe  follow- 
ing  to  be  estabilsbed  as  tbe  material  facts: 

In  pursuance  of  its  statutory  duty,  tbe 
plaintiir  town,  Palmyra,  about  tbe  year  1880, 
buUt  a  highway  bridge  in  that  town  across 
tbe  Sebasticook  river,  a  stream  not  naviga- 
ble. Afterward,  in  1891,  at  a  point  on  the 
river  3%  miles  below  this  bridge,  the  defend- 
ant erected  and  has  since  maintained  on  its 
own  land  a  dam  across  the  river,  as  author- 
ized by  the  "Mill  Act"  (Rev.  St  C.  94,  {  1). 
Tbis  dam  was  about  10  feet  high  above  tbe 
bed  of  tbe  river.  With  the  water  even  with 
tbe  top  of  the  dam,  the  level  of  the  water 
ran  out  about  a  mile  above  tbe  dam.  With 
2^  feet  of  water  running  over  the  dam  the 
level  ran  out  about  two  miles  above  tbe  dam 
and  one  mile  below  the  bridge.  At  tbis 
latter  stage  of  the  water  tbe  surface  of  tbe 
water  at  the  bridge  was  10  inches  higher 
than  at  one  mile  below.  At  a  normal  pitch 
of  the  water  its  surface  under  the  bridge 
was  some  four  feet  below  tiie  lowest  part 
of  the  bridge.  The  flowage  caused  by  the 
dam  extended  up  tbe  river  for  some  dis- 
tance above  tbe  bridge. 

Through  all  the  periodical  freshets,  spring, 
fall,  and  winter,  for  the  10  years  after  the 
dam  was  bnllt,  from  1891  to  1901,  no  harm 
came  to  the  bridge  from  freshete;  the  water 
not  troubling  it.  In  April,  1901,  however, 
there  occurred  on  this  river,  as  on  many  oth- 
er rivers  in  tlie  state,  a  very  unusual  freshet. 
The  like  had  not  been  knovni  en  that  river 
since  1887,  and  bad  seldom  occurred  during 
the  century,  though  the  freshet  of  1887,  and 
perhaps  one  or  two  previous  ones,  bad  been 
as  high,  or  even  higher.  Though  very  un- 
usual, it  was  not  unprecedented.  In  this 
freshet  of  1901  the  water  of  the  river  rose 
suddenly,  and  so  high  tbat  at  tbe  bridge  it 
reached  tbe  bottom  of  the  structure;  and  the 
cakes  of  ice  floating  down  struck  the  bridge, 
and  threw  it  down  into  the  river.  There 
was  no  evidence  that  the  defendant  com- 
pany did  not  exercise  all  due.  diligence  to 
give  the  freshet  free  vent  through  the  gates 
and  wasteways  of  the  dam.  The  only  com- 
plaint was  tbat  the  dam  was  too  high. 

Under  these  circumstances,  does  the  law 
stiift  the  loss  from  the  town  to  the  owner 
of  tbe  dam,  or  does  it  leave  the  loss  where 
it  fell?  Tbe  answer  Is  to  be  found  in  a  con- 
sideration of  tbe  limitations  upon  the  right 
given  by  statute  (Rev.  St.  c.  94,  i  1)  to  ri- 
parian owners  upon  streams  not  navigable 
to  erect  and  maintain  dams  for  the  purpose 
of  operating  mills.  The  right  Is  given  in  the 
broadest  terms,  with  no  limitation  as  to  the 
height  of  the  dam  except  that  it  shall  not  be 
so  high  as  to  injure  prior  mills  on  the  same 
stream.  National  Fibre  Board  Company  v. 
Lewiston  &  Auburn  Electric  Light  Company, 
96  Me.  818,  321,  49  Aa  1095.    There  la  no 


such  express  prohibition  In  the  -  statute 
against  maintaining  the  dam  80  high  as  to 
injure  prior  bridges,  and  tbe  question  has 
be^n  mooted  whether  such  a  prohibition  Is 
implied;  whether,  on  the  contrary,  the  town 
is  not  obliged  to  raise  Its  bridges  as  water 
power  Is  developed  under  the  statute. 

But,  ignoring  this  question,  and  qoi^oeding 
arguendo,  without  deciding,  that  the  stat- 
utory right  of  the  riparian  owner  to  erect 
dams  on  his  land  for  manufacturing  pur- ' 
poses  is  limited  to  some  extent  by  the  height 
of  a  prior  bridge  above  on  the  same  stream, 
we  tliink  the  limitation  as  to  height  la  only 
that  the  dam  shall  not  be  so  high  as  to  in- 
jure the  bridge  at  the  usual  and  ordinary 
stages  of  the  water  throughout  the  year,  in- 
cluding the  usual  recurring  and  to  be  ex- 
pected freshets  at  tbe  different  seasons  as 
they  occur  in  a  series  of  years.  China  v. 
Sonthvrlck,  12  Me.  238;  Smith  v.  Agawan 
Canal  Co.,  2  Allen,  35S.  If  the  production  of 
water  power  must  be  so  limited  that  low 
bridges  will  not  be  affected  by  extraordinary 
and  unusual  freshets,  which  occur  but  sel- 
dom, a  few  in  a  century,  the  development 
of  Industries  dependent  upon  or  facilitated  by 
water  power  will  be  often  greatly  hampered, 
if  not  absolutely  prevented,  to  the  great  loss 
of  the  public 

Applying  even  this  rule  to  tbe  case  at  bar, 
tbe  defendant  company's  dam  was  not  an 
unlawful  structure,  nor  of  unlawful  height 
The  bridge  was  not  injured  by  tbe  highest 
water  of  any'  freshet  for  a  decade.  The 
freshet  In  which  It  was  carried  away  by  the 
ice  brought  down  by  the  current  was  a  very 
extraordinary  one^  caused  by  unusually  heavy 
rains  at  the  season  of  melting  snows.  This 
was,  to  human  ken,  a  fortuitous  and  very 
infrequent  combination  of  powerful  natural 
causes,  unusual  and  unexpected.  The  result- 
ing loss  must  therefore,  remain  where  it 
felL 

It  may  be  observed  that  this  la  not  a  case 
of  regular  flowage  of  a  road  by  a  dam.  Noth- 
ing was  regularly  or  periodically  overflowed. 
Hence  the  case  is  not  within  the  purview 
of  those  decisions  maintaining  actions  by 
towns  for  flowing  out  the  roads  they  were  by 
statute  obliged  to  maintain.  Again,  It  is 
not  a  case  where  tbe  dam  must  be  lowered,  or 
the  road  raised,  in  order  to  use  and  keep 
the  latter  open  for  travel.  This  is  a  case 
of  a  bridge  only,  and  not  only  was  the  bridge 
not  regnlarly  or  periodically  overflowed  by 
the  dam,  but  It  was  not  overflowed  even  at 
this  unusual  and  unexpected  Juncture.  Xlie 
water  simply  rose  so  high  under  the  bridge 
tbat  cakes  of  floating  Ice  struck  the  bridge, 
Hitd  pushed  it  from  its  piers.  The  case  there- 
fore does  not  seem  to  be  within  sections  37 
to  42,  inclusive,  of  the  mill  act  (chapter  94. 
Bev.  St.  1904),  providing  for  cases  of  flow- 
age  of  a  highway. 

Motion  sustained.    Verdict  set  aside. 
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(Me. 


(M  U«.  117) 

MORAN  T.  ROCKXAND.  T.  &  0.  ST,  RT. 

(Sapreme  Judicial  Court  of  Maine.    June  22, 
1904.) 

UASTXB  AND  BEBTANT  —  NEOLIQERCE  —  KU- 
FLOTiS  IN  DANOEBOITS  OCCi;PATION»— WHEN 
NOT  MABUi  TO  VOLUNTEEBS— BAXLBOADS— 
TBLLOW    BEBVARTB. 

1.  It  is  the  dnty  of  persona  and  corporations 
engaged  in  a  dangerous  and  complex  business 
to  adopt,  promulgate,  and  enforce  such  rules 
and  regulations  for  the  conduct  of  its  business 
and  the  government  of  its  employes  in  and  about 
the  discharge  of  their  duties  as  will  afford  rea- 
sonable jirotecUon  to  its  servants  and  agents 
in  the  discharge  of  those  duties. 

2.  The  master  is  not  bound  to  make  or  pro- 
mulgate rules  aa  to  how-  his  servants  shall  con- 
duct themselves  outside  the  scope  of  their  em- 
ployment, or  as  to  how  business  shall  be  car- 
ried on,  or  any  act  done  which  is  not  carried 
on  or  done  by  his  knowledge  and  permission  or 
consent,  either  express  or  implied. 

3.  When  acting  without  his  employer's  an* 
thority,  and  beyond  the  scope  of  his  employ- 
ment, the  servant  is  as  much  a  stranger  to  his 
master  as  is  a  third  person,  for  whose  act  the 
master  is  not  responsible,  and  for  whose  govern- 
ment and  guidance  he  is  under  no  obligation  to 
make  rules  and  regulations. 

4.  Held,  that  the  iniury  whidi  resulted  in  the 
death  of  the  plaintiff's  intestate  was  caused  by 
the  negligence  of  the  defendant's  servant  while 
acting  as  a  mere  volunteer  outside  the  scope  of 
his  employment,  contrary  to  the  rules  and  with- 
out the  authority  of  the  defendant. 

(Official.) 

EzceptionB  from  Supreme  Judicial  C!oTirt, 
Knox  County. 

Action  by  Edward  G.  Moran,  as  adminis- 
trator, against  the  Rockland,  Ttaomaston  & 
Camden  Street  Railway.  Verdict  for  defend- 
ant   Exceptloiu  by  plaintiff.    Overruled. 

Action  on  the  case  for  alleged  negligence 
on  the  part  of  tbe  defendant  corporation, 
canslng  Injuries  to  Raymond  E.  Moran  while 
In  its  service,  and  from  which  Injuries  be  sub- 
sequently died. 

The  plaintltr  claimed  that  the  accident  was 
due  to  the  failure  of  the  defendant  corpora- 
tion to  make  and  enforce  suitable  rules  and 
regulations,  for  the  protection  of  those  In  its 
employ,  regarding  the  running  of  the  cars 
over  its  tracks.  He  averred  that  the  defend- 
ant negligently  and  carelessly  permitted  Its 
servants  employed  in  the  construction  and  re- 
pair or  Its  macliLlnery,  apparatus,  poles,  and 
wires  t0  run  cars  at  will  over  its  track,  with- 
out ordinary  direction  and  control. 

The  defendant  offered  no  evidence,  and  at 
tbe  close  of  tbe  plalntlS's  evidence,  tbe  pre- 
siding Justice  Instructed  tbe  Jury  to  return  a 
verdict  for  the  defendant  The  plaintiff  took 
exceptions  to  this  ruling. 

Argued  before  WHITBHOTJSB,  STROUT, 
SAVAGE,  POWERS,  and  SPEAR,  JJ. 

D.  N.  Mortland  and  E.  K.  Gould,  for  plain- 
tiff. Orvllle  D.  Baker  and  Arthur  S.  Little- 
field,  for  defendant 

POWERS,  J.  Action  on  the  case  for  neg- 
ligence.   Tbe  plaintiff  excepts  to  the  ruling 


of  the  presiding  Justice  directing  a  verdict  for 
the  defendant 

Moran,  the  plalatUTs  intestate,  was  an  em- 
pIoy6  of  the  defendant  at  tbe  time  of  the  in- 
jury. He  was  employed  as  a  motorman,  and 
was  Just  being  taught  Ids  duties.  At  tbe 
time  of  tbe  accident  be  was  taking  charge  as 
a  motorman  of  a  passenger  car  running  from 
Camden  towards  Rockland,  another  and  ex- 
perienced motorman  being  also  upon  tbe  plat- 
form with  him,  to  oversee  and  instruct  blm 
in  his  new  duties. 

The  accident  was  in  tbe  daytime  and  oc- 
curred by  reason  of  a  motor  construction-car 
witb  a  tower  car  attached  being  taken  out  of 
tbe  upper  car-barn,  placed  upon  the  main 
track,  and  run  in  tbe  opposite  directloa  to 
the  Intestate's  car  by  one  Condon  assisted  by 
one  Ripley.  Condon  and  Ripley  were  em- 
ployed as  linemen  by  the  defendant  The  du- 
ties of  a  lineman  were  to  make  such  repairs 
as  were  called  for  and  directed  upon  tbe 
over-head  work  of  the  system,  that  is,  its 
poles  and  wires.  On  the  day  of  the  accident 
Condon  assisted  by  Ripley  ran  the  motor  car 
out  of  the  upper  car-bam  and  down  a  q;>ur 
track  to  a  Junction  with  tbe  main  line,  and 
then  started  it  towards  Camden,  upon  the 
main  line  which  at  that  point  consisted  of  a 
single  track  situated  between  two  turn-outs, 
one  turn-out  at  the  lower  car-bam  and  powei^ 
bouse,  a  few  hundred  feet  towards  Rockland 
from  tbe  Junction  with  tbe  spur  track;  the 
other  turn-out  Oakland  Siding,  being  some 
distance  away  towards  Camden  on  tbe  far- 
ther side  of  a  bill  which  rose  between  tbe 
Junction  and  Oakland  Siding.  Ovring  to  tbii 
hill  and  a  heavy  fog  which  prevailed  at  the 
time,  the  two  cars  did  not  discover  each  other 
until  too  late  to  avoid  collision.  In  the  col- 
lision the  plaintiff  was  injured  and  subse- 
quently died  of  the  injuries  received.  The 
situation  may  be  better  imderstood  Derhana 
from  tbe  following  rough  sketch: 
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The  plaintiff  cli^ois  that  tlie  accident  was 
dne  to  the  failure  of  the  defendant  corpota.- 
tion  to  make  and  enforce  suitable  rules  and 
reflations,  for  the  protection  of  those  in  its 
employ,  regarding  the  running  of  the  cars 
over  its  tracks.  He  avers  tliat  the  defendant 
negligently  and  carelessly  permitted  its  serv- 
ants employed  in  the  construction  and  repair 
of  Its  machinery,  apparatus,  poles,  andvclres 
to  run  cars  at  will  over  its  track,  without 
ordinary  direction  and  control. 

Undoubtedly  it  is  the  duty  of  persons  and 
corporations  engaged  in  a  dangerous  and 
complex  business  to  adopt,  promulgate,  and 
enforce  such  rules  and  regulations,  for  the  con- 
duct of  its  business  and  the  government  of  its 
employes  in  and  about  the  discharge  of  their 
duties  as  will  afford  reasonable  protection  to 
its  servants  and  agents  in  the  discharge  of 
those  duties.  A  failure  to  do  so  is  negli- 
gence, and  for  an  injury  resulting  from  such 
failure  the  employer  is  liable.  It  is  not  nec- 
essary that  such  rules  shall  be  printed.  They 
may  be  simply  oral;  but,  whether  oral  or 
printed,  it  is  the  duty  of  the  employer  to  so 
promulgate  them  as  to  afford  the  employ^ 
a  reasonable  opportunity  of  ascertaining  their 
terms.  Knowledge  of  the  rule,  however,  is 
sufficient.  If  the  servant  has  such  knowl- 
edge, it  matters  not  how  the  rule  was  pro- 
mulgated or  the  knowledge  obtained.  More- 
over, the  master,  in  making  rules,  is  only 
held  to  the  exercise  of  ordinary  care.  He  is 
not  bound  to  anticipate  and  guaCd  against 
accidents  which  cannot  be  foreseen  by  the 
use  of  ordinary  prudence.  He  is  not  called 
upon  to  make  or  promulgate  rules  as  to  how 
his  servants  shall  conduct  themselves  outside 
of  the  scope  of  their  employment,  or  as  to 
how  business  shall  be  carried  on,  or  any  act 
done  which  is  not  carried  on  or  done  by  his 
knowledge  and  permission  or  consent,  either 
express  or  implied.  It  is  for  the  conduct  of 
his  business  and  the  government  of  his  em- 
ployes in  and  about  the  discharge  of  the  du- 
ties of  their  employment  that  he  is  bound  to 
make  rules  and  regulations.  When  acting 
without  his  employer's  authority,  and  beyond 
the  scope  of  his  own  employment,  the  serv- 
ant is  as  much  a  stranger  to  his  master  as  Is 
a  third  person,  in  regard  to  whose  conduct, 
as  he  has  no  power,  so  he  Is  under  no  obliga- 
tion to  make  rules. 

Applying  these  principles  to  the  present 
case,  we  And  that  the  defendant  had  printed 
rules,  the  adequacy  and  sufficiency  of  which 
are  not  questioned,  for  running  passenger 
cars;  but  it  had  only  oral  regulations  for  the 
running  of  Its  construction  cars.  Before  any 
question  can  arise  as  to  the  sufficiency  of 
such  rules  or  the  manner  of  their  promulga- 
tion, it  Is  incumbent  upon  the  plaintiff  to 
prove,  as  he  has  alleged,  that  the  act  of  Con- 
don in  taking  out  the  motor  construction  car 
and  running  it  over  the  line.on  the  day  of  the 
accident  Was  done  by  the  authority,  permis- 
sion, and  consent  of  the  defendant. 

It  was  not  within  the  scope  of  his  employ- 


ment He  was  a  lineman  or  lielper  to  the 
lineman.  His  duties  were,  as  stated  by  him- 
self, "repairing  wire  and  trolley  and  one 
thing  and  another"  to  keep  the  line  fixed  up 
and  in  running  order.  H«  bad  nothing  to  do 
with  the  running  of  cars.  The  movement  of 
cars  upon  the  entire  system  was  under  the 
control  of  Mr.  Chlsholm,  the  defendant's  as- 
sistant superintendent,  from  whom  also  the 
linemen  at  this  time  took  their  orders  as  to 
their  work.  When  it  was  necessary  to  trans- 
port the  tower  car  from  place  to  place  in  the 
repair  work  of  the  linemen,  it  was  done  by  at- 
taching it  to  a  regular  passenger  car,  which 
did  not  and  could  not  interfere  with  the 
running  of  the  other  cars.  If,  for  any  reason, 
this  was  impractical  or  Inconvenient,  the  mo- 
tor car  might  be  used,  but  only  by  the  spe- 
cial direction  of  Mr,  Chlsholm.  There  is  no 
evidence  in  the  case  that  the  linemen  had 
any  authority  to  take  oiit  the  motor  car  upon 
their  own  Judgment,  and  inject  it  at  will  into 
the  transportation  system  of  the  defendant. 
The  only  other  time  Condon  ever  took  the 
motor  car  out  upon  the  line  he  obtained  per- 
mission from  Mr.  Chlsholm,  and  followed  his 
specific  directions.  Libby,  who  was  with 
him,  and  whose  employment  covered  a  simi- 
lar period  of  time,  never  had  taken  the  mo- 
tor car  out  himself,  and  stated  that  he  had 
no  authority  so  to  do,  and  hUd  nothing  to  do 
with  that  branch  of  the  business.  Without 
stating  the  testimony  further,  it  Is  sufficient 
to  say  that  a  most  careful  examination  of  it 
fails  to  show  any  authority  on  the  part  of 
Condon  or  any  other  lineman,  resulting  from 
their  employment,  to  run  the  motor  car  over 
the  defendant's  track,  except  by  special  or- 
der from  Mr.  Chlsholm. 

It  is  not  claimed  tliat  any  such  order  was 
expressly  given  on  the  day  of  the  accident, 
but  it  Is  contended  that  authority  may  be  Im- 
plied from  the  attendant  circumstances.  The 
accident  occurred  on  Monday  afternoon.  On 
the  Saturday  previous,  while  Condon  and 
LIbby  were  out  with  the  tower  car  attached 
to  a  regular  passenger  car,  Mr.  Chlsholm 
told  Condon  to  go  and  fix  some  wires  up  to 
the  Highlands.  He  did  not  have  time  to  do 
It  Saturday,  and  on  Monday  afternoon,  with- 
out any  further  conversation  or  notice  to  Mr. 
Chlsholm,  took  the  motor  out  upon  the  main 
line,  and  was  proceeding  on  bis  way  to  make 
these  repairs,  when  the  collision  took  place. 
It  Is  self-evident  that  notice  to  Chlsholm  of 
the  movements  of  all  cars  was  necessary  to 
the  safety  of  the  defendant's  passengers  and 
servants.  The  instruction  given  by  Chlsholm 
on  Saturday  to  Condon,  who  was  then  out 
making  repairs  with  the  tower  car  alone  at- 
tached to  a  regular  passenger  car,  can  afford 
no  basis  for  any  Inference  of  authority  for 
Condon  at  some  future  time  to  run  the  motor 
car  over  the  line  without  any  notice  to  Chls- 
holm, who  had  charge  of  the  running  of  all 
the  cars  upon  the  road.  No  such  authority 
could  have  been  intended  to  be  conferred  by 
Chlsholm,  and  none  such  could  have  been 
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understood  to  haro  been  received  by  Cofidon, 
who  says  that  he  suppoeed  Cbisbolm  had 
charge  of  letting  ont  cars  and  directing 
whether  any  cars  should  be  put  upon  the  line 
outside  of  the  regular  passenger  cars. 

Condon,  at  the  time  of  the  accident,  was 
acting  outside  the  scope  of  his  employment, 
without  the  express  or  implied  authority  of 
the  defendant;  a  mere  volunteer,  for  whose 
act  it  was  not  responsible,  and  for  whose  gov- 
ernment, while  so  acting,  it  was  under  no 
obligation  to  make  rules  or  regulations.  It 
may  be  observed,  however,  that  the  entire 
evidence  conclusively  shows  that  the  accident 
was  not  due  to  any  failure  on  the  part  of 
tbe  defendant  to  adopt  and  promulgate  suit- 
able rules,  but  to  the  failure  of  CSondon  and 
Libby  to  observe  and  practice  the  rules, 
either  as  to  giving  notice  to  the  prepeding 
passenger  car  that  the  motor  was  about  to 
follow  It,  or  as  to  turning  on  or  observing 
the  signal  lights  which  protected  this  section 
of  the  defendant's  track,  both  of  which  rules 
they  perfectly  knew  and  understood,  and  the 
observance  of  either  one  of  whidi  would 
have  prevented  the  collision. 

Exceptions  overruled. 


(16  R.  I.  180} 

CARR  r.   AMERICAN   LOGOMOnYE  CO. 

(Supreme  Court  of  Rhode  Island.    May  25, 

1904.) 

INJXntT  TO  KlfPLOTf— NKaLIOKKCK— EVIDENCS— 
■  TESTINO  WITNESSES — CROSS-EXAMINATION — 
EXHIBITS  —  KXPBBTB  —  QUALIFICATION— EX - 
IFEBIUENTS  BEFORE  JUBT  —  LIUITINO  EVI- 
DENCE—EUPLOYEB'B  DUTT  IN  FDSNISHINa 
ICACHI NEBT— INSTBUCnO  N8. 

1.  Evidence  in  an  action  for  injury  to  the 
operator  of  an  oil-bnming  rivet  heater  by  the 
stem  being  blown  or  onscrewed  from  the  burner 
valve,  allowins  oil  to  escape,  held  insufficient 
W>  show  that  the  stem  and  valve  were  unsafe. 
-  2.  Where  plaintiff's  witness,  while  testifying 
I  tor  him,  has  described  the  valve  claimed  to  be 
■defective,  and  declared  that  he  could  Identify 
.it,  it  is  proper  to  allow  defendant  to  submit  the 
valves  to  hfm  for  tbe  purpose  of  testing  him. 

3.  Where  plaintiff's  witness  in  an  action  based 
.on  a  valve  and  the  stem  thereof  being  insuffi- 
cient testified  that  he  picked  up  the  stem  after 
tbe  accident,  and  put  it  back  in  tbe  valve,  it 
is  proper  cross-examination  to  ask  him  if  the 
stem  was  in  the  valve  when  the  furnace  was 
next  started. 

,  4.  In  an  action  based  on  tbe  insufficiency  of 
a  burner  valve,  plaintiff's  exhibit  of  another 
valve,  not  a  burner  valve,  and  testimony  in 
'  regard  to  it,  should  not  t>e  admitted,  it  not  fol- 
lowing that  because  valves  like  the  exiiibit  were 
.  provided  with  a  check-ring,  the  valve  in  ques- 
tion was  badly  constructed  in  not  having  sndi 
a  ring. 

5.  In  an  action  for  injury  from  the  escape  of 
the  stem  from  the  valve  in  a  heater  In  which 
crude  oil  was  used,  a  witness  otherwise  qual- 
ified may  testify  as  an  expert  for  plaintiff  about 
;0il  controlling  valvM,  though  he  has  never  used 
valves  with  crude  oil ;  it  being  open  to  defend- 
ant to  show  that  his  testimony  does  not  apply 
to  that  class  of  valves  if  they  constitute  a  dis- 
tinct class. 

C.  Where  a  witness  in  an  action  for  an  acci- 
dent claimed  to  have  been  occasioned  by  the 
blowing  out  of  the  stem  from  a  valve  has  given 
it  as  his  opinion  that  such  a  device  was  dan- 


gerous, it  is  proper  cross-examination,  to  teat 
the  elements  of  vmich  his  judgment  is  made  up, 
to  ask  him  how  much  pressure  to  the  square  inch 
would  be  required  to  blow  out  from  its  valve 
a  valve  stem  such  as  he  was  describing. 

7.  It  is  proper  cross-examination  of  a  witness 
testifying  as  an  expert  as  to  valves  in  oi^ 
burners  to  ask  him  whether  he  has  seen  in  com- 
mon use  an  oil  burner  without  a  diecking  de- 
vice, for  the  purpose  of  showing  the  extent  of 
his  knowledge  of  such  burners. 

8.  Permission  to  perform  experiments  in  the 
presence  of  the  jury  is  a  matter  in  the  discre- 
tion of  the  courts. 

9.  VVhere  defendant  claimed  that  the  stem  of 
a  valve  was  held  in  a  vise  while  a  cross-bar  was 
being  riveted  on  to  it,  and  witnesses  testify 
that  the  impression  on  the  stem  which  is  in 
evidence  is  that  of  the  vise,  it  is  not  error  to  re- 
fuse defendant's  offer  of  another  Impression 
made  by  the  vise,  this  adding  nothing  to  the 
case. 

10.  There  is  no  error  In  the  modification,  by 
the  addition  of  the  bracketed  words,  of  the  re- 
quested instruction,  in  an  action  against  an  em- 

£loyer  for  injury  to  a  servant,  "that  defendant 
I  not  bound  to  furnish  the  safest  or  newest  of 
any  particular  kind  of  burner  or  burner  valve 
except  such  as  are  in  common  use  [by  ordinarily 
prudent  and  careful  men  and  concerns  under 
like  circumstances],  and  that,  if  the  jury  find 
that  the  burner  and  the  burner  valve  used  at 
the  time  of  the  accident  was  in  use  [by  ordi- 
narily prudent  and  careful  people  and  concerns 
under  like  circumstances],  then  it  .would  not  be 
negligence  on  the  part  of  defendant  to  put  sndi 
a  burner  and  valve  in  use." 

11.  The  words  "then  it  would  not  be  negligent 
on  the  part  of  defendant  to  put  such  a  burner 
and  valve  in  use"  have  the  same  meanine  nn  the 
bracketed  words,  for  which  they  were  substitut- 
ed, in  the  requested  instruction  that,  "if  the 
burner  and  burner  valve  used  at  the  time  of  the 
accident  was,  etc. .  [then  the  defendant  was  not 
negligent  in  using  it]." 

12.  "There  having  been  no  claim  made  or  evi- 
dence of  any  defect  in  the  pipes  and  connections, 
insertion  of  the  words  "with  the  pipe  and  con- 
nections" after  the  words  "burner  valve"  in  the 
requested  instruction  that  verdict  should  be 
for  defendant  "if  the  burner  and  burner  valve 
used  by  defendant  at  the  time  of  the  acddeat 
was  then  in  good  working  condition,"  was  er- 
ror. 

13.  Neither  the  instruction  as  requested  nor 
as  modified  by  insertion  of  the  bracketed  worb, 
in  an  action  for  injnry  to  the  operator  of  a  heat- 
er by  the  stem  coming  ont  of  the  burner  valve, 
where  the  only  claim  was  that  the  valve  and 
stem  were  insufficient,  that.  "If  the  jury  find 
that  the  accident  was  caused  by  the  act  of 
plaintiff  in  screwing  the  stem  out  from  the  body 
of  the  valve  [the  valve  and  stem  being  in  good 
working  condition],  then  the  verdict  should  be 
for  defendant,"  was  an  adequate  statement  irf 
the  case ;  as,  if  the  valve  and  stem  were  in  good 
working  condition,  defendant  was  guilty  of  no 
negligence,  and  was  not  liable  wheuer  plaintiff 
did  or  did  not  unscrew  the  stem ;  and  the  qnes- 
tion  of  plaintiff's  contributory  negligence  de- 
pended on  his  knowing  the  fact  and  danger,  and 
other  elements,  besides  the  simple  act  of  turn- 
ing out  the  stem. 

Action  by  Peter  F.  Carr,  procheln  ami. 
against  tbe  American  IJocomotlve  Company. 
Defendant  petitions  for  a  new  trial.     Oranted. 

Argued  before  8TINESS,  C.  J.,  and  Tlli- 
LIN6HAST  and  DOUGLAS.  JJ. 

John  W.  Hogan  and  Philip  8.  Knauer,  for 
plaintiff.  William  A.  Morgan  and  RatcUlIe 
O.  E.  Hicks,  for  defendant 

f  S.  So*  Trial,  v^  46,  Cent  Dtg.  ^■n. 
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DOVQliAS,  3.  This  Is  an  action  on  the 
for  damages  sastained  by  the  plaintiff 
tlirongta  tlie  alleged  negligence  of  the  de- 
fendant corporation.  Tbe  facta,  as  appears 
from  the  statement  of  evidence,  are  as  fol- 
lows: 

On  the  28th  day  of  June,  1902,  tbe  plain- 
tiff, who  was  then  18  years  of  age,  was  oper- 
ating an  oll-bumlng  rlyet  beater  in  the  de- 
fendant's works  in  Providence.  He  had  been 
In  the  employ  of  the  defendant  nearly  a 
year,  and  was  familiar  with  tbe  operation  of 
the  heater.  The  rivet  heater  was  a  cylin- 
drical furnace  about  3  fCet  6  Inches  in  di- 
ameter and  about  2  feet  from  top  to  bottom, 
set  with  its  plane  surfaces  parallel  to  tbe 
floor;  and  stood  on  iron  legs  which  were 
about  3  feet  long.  There  was  an  opening  in 
the  side  of  the  furnace  about  8  inches  by 
12  Inches,  for  the  purpose  of  putting  in  and 
taking  out  rivets;  and  a  short  distance  from 
this  opening  was  another  round  opening 
abont  1%  Inches  or  2  inches  in  diameter, 
through  which  the  oil  spray  was  thrown  from 
the  burner  into  the  furnace.  Between  tbe 
two  openings  in  the  furnace  there  was  a 
guard  plate  abont  12  inches  by  IS  Inches, 
which  stood  out  at  right  angles  with  the 
side  of  the  furnace.  The  oil  used  in  tbe 
heater  was  crude  petroleum,  and  was  sup- 
plied under  pressure  from  a  tank  In  the 
ground  a  long  distance  from  the  furnace. 
In  order  to  use  tbe  oil  in  the  furnace  it  was 
necessary  to  break  the  oil  up  into  a  spray. 
This  was  done  by  mbdng  It  with  air  under 
pressure.  Tbe  point  of  the  burner  through 
which  the  oil  and  air  passed  to  tbe  furnace 
was  set  about  VA  Inches  or  2  Inches  from 
tbe  round  hole  in  tbe  furnace.  A  pipe  ran 
from  the  oil  tank  to  tbe  burner,  and  another 
pipe  from  an  air  compressor  to  tbe  burner. 
In  tbe  pipe  leading  from  the  oil  tank,  and 
abont  9  inches  below  tbe  burner,  was  a 
valve  called  a  "guard  valve,"  which,  when 
closed,  shut  off  the  supply  of  611  to  the  fur- 
nace entirely.  In  the  pipe  leading  from  tbe 
air  compressor,  and  about  8  inches  above 
the  burner,  was  another  valve,  which,  when 
closed,  shut  off  the  supply  of  air  entirely. 
In  that  part  of  the  burner  which  was  far- 
thest from  the  furnace,  and  in  a  line  with 
the  round  openiug  into  the  furnace  and  tbe 
point  of  the  burner,  was  a  valve  which  was 
used  for  adjusting  the  supply  of  oil  to  the 
furnace  while  It  was  In  operation.  The  air, 
when  the  furnace  was  in  operation,  passed 
down  from  the  air  valve  to  the  burner  and 
through  a  passage  in  tbe  burner,  separated 
from  the  oil  passage,  and  mixed  with  tbe  oil 
at  a  point  Just  inside  tbe  end  of  the  burner, 
striking  against  the  stream  of  oil  In  such  a 
manner  as  to  break  it  up  into  a  spray,  ex- 
actly as  a  liquid  is  projected  in  spray  from 
an  ordinary  atomizer.  The  pressure  per 
square  inch  on  the  oil  was  usually  from  20 
to  23  pounds,  and  never  exceeded  40  pounds. 
The  pressure  on  tbe  air  per  square  inch 
ranged  from  40  pounds  to  90  ponnds.    It  re- 


quhred  SVt  turns  of  the  stem  of  the  middle 
valve  to  release  it  from  the  threads  in  the 
valve,  after  which  It  would  be  held  more  or 
less  tightly  by  the  packing  In  the  stuffing- 
box.  The  stem  originally  had  been  provided 
with  a  wheel  for  convenience  in  opening  and 
closing  the  valve,  but  this  wheel,  some  time 
before  the  accident,  had  been  replaced  with 
a  cross-bar,  so  that  tbe  stem  with  the  cross- 
bar attached  was  shaped  like  the  letter  T, 
and  tbe  stem  could  be  screwed  entirely  otit 
of  the  valve  without  unscrewing  any  other 
part  of  the  valve.  Shortly  after  7  o'clock  on 
the  morning  of  said  28th  day  of  June  tivs 
plataitiff  testlfled  that  he  started  the  fire  In 
the  fnmace  as  usual,  and  while  he  Was-  ad- 
justing the  flow  of  oil  by  means  of  tbe  valve 
in  the  burner,  the  stem  of  this  valve  blew 
out,  permitting  the  oil  to  spurt  In  an  op-' 
poslte  direction  from  the  furnace^  and  upon 
blm.  Tbe  oil  on  the  plaintiff's  clothing 
caught  Are,  and  he  was  terribly  burned.  The 
plaintiff  swore  that  at  the  time  of  starting  tv 
the  fire  the  burner  valve  was  dosed,  that 
three  turns  of  the  valve  stem  would  supi^ly 
all  the  oil  needed,  and  that  be  was  certain 
that  he  did  not  open  the  bnmer  valve  more 
than  three  turns  of  the  valve  stem. 

The  plaintiff  alleges  the  breach  of  defend- 
ant's duty  to  provide  safe  machinery,  appli- 
ances, and  place  to  work,  as  follows:  "Then 
and  there  unlawfully,  negligently,  and  carie- 
lessly  suffered  and  permitted  its  certain  ap-^ 
pllances,  to  wit,  a  tap  or  stop  cock  then  and 
there  npon  and  part  of  a  certain  feed  pipe 
through  which  certain  oil  was  fed  or  sup- 
plied to  a  certain  rlvet-heatlng  apparatus 
then  and  there  run,  used,  and  operated  by 
the  plaintiff  to  become  and  be  in  a  danger- 
ous, Improper,  and  unsafe  condition,  and 
perilous  to  the  safety  and  health  of  the  plain- 
tiff, In  that  the  same  was  of  Insufflcient 
strength  to  bear  and  stand  the  usual  and 
necessary  strain  thereon  in  using  and  work- 
ing with  tbe  same,  and  in  that  the  said 
feed  pipe,  and  the  said  tap  or  stop  cock  pro^ 
Tided  for  regulating  and  controlling  tbe  sup- 
ply of  oil  therefrom  were  Improperly,  inse^ 
curely,  and  negligently  fastened  and  Joined 
together,  and  In  that  the  same  was  worn, 
weak,  and  out  of  repair,  and  was  likely  to 
break  and  escape  from  its  proper  position 
In  consequence  thereof,  and  to  permit  said 
oil  •  •  •  to  escape  In  consequence  there- 
of, and  thus  become  Ignited,  and  strike  the 
operator,  and  cause  Injury,"  etc.  In  short, 
tbe  declaration  alleges  that:  (1)  The  stop 
cock  was  of  InBulQcient  strength  to  bear  the 
usual  strain;  (2)  the  feed  pipe  and  the  stop 
cock  were  improperly  fastened  together;  (3) 
the  stop  cock  was  worn,  weak,  and  out  of 
repair,  and  likely  to  break  and  escape  from 
its  position.  No  evidence  was  introduced  in 
support  of  the  first  proposition,  except  as  it 
may  be  invofved  In  the  third.  The  second 
was  based  upon  evidence  that  valves  were 
in  use  in  which  the  stem  was  so  constructed 
that  It   could   not  be   entirely   withdrawn 
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from  the  ralve  wlthont  nnacrewUig  the  pacfc- 
iDg  box  and  taking  the  valve  apart  This 
fact  was  shown  to  be  no  ground  for  at- 
tributing negligence  to  the  defendant,  be- 
cause valves  constructed  like  the  one  In  ques- 
tion are  In  common  and  general  use  In  gas 
furnaces,  for  a  similar  purpose,  by  prudent 
and  careful  manufacturers.  Much  evidence 
was  Introduced  relating  to  the  condition  of 
the  valve  stem  which  regulated  the  flow  of 
the  oil.  The  plalntUC  attempted  to  show 
that  the  thread  upon  it  had  been  worn,  and 
its  holding  power  impaired,  by  long  use,  and 
particularly  by  the  process  of  riveting  upon 
the  end  of  the  stem  the  bar  of  iron  which 
was  affixed  In  place  of  the  wheel  which  was 
originally  upon  it  for  a  handle.  Evidence 
was  also  Introduced  from  which  It  might  be 
Inferred,  and  it  was  strenuously  argued,  that 
the  accident  was  caused  by  an  explosion  of 
gas  generated  by  the  oil  and  collected  in  the 
pipe  and  burner.  It  was  also  intimated  that 
the  valve  and  stem  had  been  tampered  with 
before  being  produced  in  court  as  an  exhibit 

The  plaintifTs  main  reliance  to  the  Jury 
was  the  supposition  that  the  engagement 
between  the  threads  of  the  stem  and  the  cor- 
responding threads  of  the  valve  box  was  so 
slight  that  the  expansion  of  the  metal  from 
the  heat  of  the  flame  neutralized  it  com- 
pletely, and  destroyed  the  holding  capacity 
of.  the  screw  threads  so  that  when  an  ex- 
plosion occurred,  the  stem  yielded  to  the 
force,  and  was  expelled  from  the  valve. 
The  Jury  found  the  defendant  corporation 
guilty  as  charged  In  the  declaration,  and 
assessed  the  plaintiff's  damages  at  $18,000; 
and  they  further  found,  on  the  special  issues 
presented  to  them,  that  the  thread  on  the 
stem  of  the  burner  valve  operated  by  the 
plaintiff  at  the  time  of  the  accident  was 
not  then  In  good  working  condition;  that 
the  thread  in  the  body  of  the  burner  valve 
operated  by  the  plaintiff  at  the  time  of  the 
accident  was  not  then  in  good  working  con- 
dltlpn;  that  the  valve  stem  produced  In 
court  as  a  part  of  the  burner  valve  in  ques- 
tion, and  forming  a  part  of  defendant's  E<x- 
hlblt  A,  was  the  stem  operated  by  the  plain- 
tiff at  the  time  of  the  accident;  that  the 
burner  and  burner  valve  produced  in  court 
as  part  of  defendant's  Exhibit  A  were  the 
burner  and  burner  valve  operated  by  the 
plaintiff  at  the  time  of  the  accident;  and 
that  the  accident  to  the  plaintiff  was  not  due 
to  the  formation  and  explosion  of  gases  In 
the  pipe  which  supplied  the  furnace  with 
oU. 

The  defendant  now  brings  Its  petition  for 
a  new  trial  on  the  grounds:  (1)  That  the 
general  verdict  and  the  flrst  two  special 
flndings  of  the  Jury  were  against  the  evi- 
dence. (2)  Tliat  the  presiding  Justice  erred 
in  permitting  the  plaintiff  to  challenge  one 
In  every  four  Jurors  called,  Including  those 
excused  for  cause.  (3)  That  the  presiding 
justice  erred  in  the  rejection  of  certain  evi- 
dence offered  by  the  defendant  and  In  the 


admission  of  certain  evidence  for  tbe  plain- 
tiff. (4)  That  the  presiding  Justice  allowed 
Improper  cross-examination  of  defendant's 
witnesses.  (JS)  That  the  plalntltTs  counsel 
misstated  evidence  In  his  arguments  to  the 
Jury.  (6)  Tliat  the  presiding  Justice  erred  in 
his  instructions  and  refusals  of  special  In- 
structions to  the  Jury. 

The  conclusions  of  the  jury  that  the  ap- 
paratus produced  In  court  as  defendant's 
Exhibit  A  includes  the  identical  biumer, 
valve,  and  stem  which  were  operated  by  the 
plaintiff  at  the  time  of  the  accident  and 
that  the  accident  was  not  caused  by  an  ex- 
plosion, are  amply  supported  by  the  evi- 
dence. Indeed,  it  may  be  said  that  there 
Is  no  evidence  to  the  contrary.  Tbe  ar- 
rangement of  the  pipe  with  respect  to  the 
oil  tank  would  seem  to  preclude  the  possi- 
bility of  gas  getting  into  the  pipe  from  the 
tank,  and  the  stem  itself  shows  that  the 
thread  has  never  been  stripped  by  any  ex- 
plosion. But  when  the  correctness  of  these 
flndings  Is  conceded.  It  leaves  the  general 
verdict  with  very  little  to  stand  upon.  It 
must  rest  solely  upon  the  proposition  that 
the  thread  on  the  stem  of  the  middle  valve 
In  Exhibit  A  was  in  some  way  so  defective 
as  to  be  unable  to  withstand  the  ordinary 
pressure  of  the  oil  in  the  pipes  when  the 
stem  had  been  unscrewed  three  turns.  This 
pressure  was  not  more  than  40  pounds  to 
the  square  inch,  or  to  the  area  of  the  head 
of  the  stem  not  more  than  6  pounds.  It 
took  8%  tnms  to  separate  the  male  and  fe- 
male threads,  so  that  after  tbe  third  turn 
there  were  sifi  rounds  of  the  threads  still  In 
contact  The  threads  engaged  each  other, 
according  to  the  evidence  as  interpreted  by 
the  plaintiff's  counsel,  ^/loo  of  an  Inch,  so 
that  tbe  bearing  surfaces  resisting  tbe  out- 
ward pressure  of  the  oil  were  equivalent  to 
a  rim  the  thickness  of  the  thread  extending 
around  the  stem  once,  and  >>/iooo  of  an 
inch  wide,  or  to  a  rim  5^  times  the  thick- 
ness of  the  thread  and  ^/loo  of  an  Inch 
wide.  It  Is  apparent  upon  the  mere  state- 
ment of  these  dimensions  that  the  stem  was 
not  forced  out  by  the  ordinary  pressure  of 
the  oil  when  it  had  been  unscrewed  only 
three  turns;  but  the  defendant  showed  by 
uncontradicted  evidence  that  an  engage- 
ment of  '/looo  of  an  Inch  between  a  stem 
and  valve  like  tbe  one  in  question  was  suf- 
ficient to  resist  the  utmost  force  which  a 
strong  man  could  exert  and  that  threads  (tt 
similar  bearing  surface  to  those  of  Exhibit 
A  sustained  without  injury,  in  one  case,  a 
direct  pull  of  1,000  pounds,  and  in  another 
experiment  which  was  carried  on  till  the 
stem  broke,  a  pull  of  2,970  pounds.  The 
only  evidence  that  It  was  blown  .out  and 
not  unscrewed,  is  that  of  the  plaintiff,  and 
it  is  not  imreasonahle  to  suppose  that  after 
the  terrible  experience  he  went  through,  his 
recollection  of  the  events  which  Immediately 
preceded  the  accident  should  be  imcertaln. 
Certainly   his  recollection  In  the  premises 
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cannot  be  accepted  against  an  apparent  im- 
I>os8lblllty.  No  one  can  examine  tbe  exhibit 
in  its  present  condition,  place  it  in  tbe  ad- 
justment stated  by  tbe  witness,  test  by  pull- 
ing the  holding  power  of  the  threads,  and 
believe  that  they  were  ever  forced  apart  by 
ft  pressure  of  six  pounds.  But,  if  they  were 
not,  the  strongest  argument  of  the  plaintiff 
In  support  of  bis  claim  that  the  defendant 
was  negligent  in  proridlng  unsafe  apparatus 
falln  to  the  ground.  He  dtes  a  previous  oc- 
casion when  by  a  blow  with  a  hammer  upon 
the  cross-piece  the  stem  was  disengaged 
from,  the  valve,  and  was  blown  or  fell  out. 
Tbe  incident  is  wholly  without  a  bearing  on 
the  question  of  safety,  because  the  witness 
cannot  testify  how  nearly  the  stem  had  been 
unscrewed  when  he  gave  it  the  additional 
revoiutiona  needed  to  disengage  it.  The 
fact,  as  it  appears  in  evidence.  Is  simply  that 
tbe  stem  was  revolved  an  uncertain  degree 
by  a  stroke  upon  the  cross-bar.  The  cross- 
bar was  placed  there  for  the  purpose  of  ro- 
tating the  st«n,  and  whether  4he  pressure  of 
the  hand  or  the  force  of  a  blow  was  ap- 
plied to  It  was  immaterial.  It  was  no  more 
unsafe  because  it  could  be  turned  by  a  blow 
than  l>ecan8e  It  could  be  turned  by  tbe  hand. 

The  other  reasons  for  considering  tbe  de- 
vice unsafe  appear  on  careful  examination  to 
be  equally  groundless.  Thus  the  assertion  is 
made  in  plaintUTs  brief  that  "the  very  same 
type  of  valve  stem  in  use  in  other  establish- 
ments, when  kept  In  ordinary  working  condi- 
tion, cannot  be  removed  without  using  a 
wrench  to  separate  the  valve  and  exerting 
great  force  in  pulling  out  the  stem."  The  ev- 
idence on  this  point  is  that  in  ordinary  prac- 
tice, when  a  workman  desires  to  Inspect  or 
lemove  the  stem,  he  unscrews  tlie  packing 
box,  which  requires  the  use  of  a  wrench;  not 
because  he  cannot  remove  tbe  stem  by  screw- 
ing it  out  through  tbe  packing,  but  because, 
if  it  were  so  taken  out,  tbe  packing  would 
be  injured,  and  the  workman  would  have  the 
trouble  of  repacking  tbe  valve.  So  of  the 
difficulty  of  withdrawing  the  st«n  when 
properly  pa(±ed,  It  Is  said  that  great  force 
must  be  exerted  for  that  purpose;  but  the 
evidence  is  absolutely  confined  to  a  direct 
pull.  No  difficulty  whatever  Is  experienced 
in  continuing  tbe  rotary  motion  and  releasing 
tbe  stem  from  the  packing  In  tbe  same  man- 
ner that  it  is  released  from  the  threads  of 
the  valve. 

Again,  tbe  statement  that  the  stem  was  In- 
jured by  being  hammered  upon  while  In  tbe 
valve  is  unsupported.  The  evidence  Is  ap- 
parently conflicting  as  to  tbe  fact  that  the 
end  of  the  stem  was  upset  by  blows  of  a 
hammer  while  the  stem  was  in  tbe  valve  In 
tbe  process  of  replacing  the  wheel,  which 
bad  originally  served  as  a  handle,  with  the 
transverse  bar  of  Iron  affixed  by  Laforge. 
The  testimony  of  Flynn  Is  that  four  or  five 
months  before  tbe  accident  the  wheel  had 
become  loose,  and  Laforge  shaped  the  bar 
of  Iron,  cut  a  square  hole  In  it,  fitted  It  upon 


tbe  square  end  of  the  stem,  and  headed 
the  stem  over  with  light  blows  of  a  ham- 
mer. Laforge  himself  says  that  he  fitted 
tbe  bar  upon  the  end  of  the  stem  while  it 
was  screwed  tightly  in,  then  by  means  of  the 
cross-bar  unscrewed  the  stem,  then  took  it 
to  a  vise,  and,  while  It  was  there  held, 
did  the  upsetting  of  the  end  so  as  securely 
to  rivet  the  bar  in  place.  He  is  corroborated  ' 
by  marks  upon  the  stem  such  as  Would  be 
made  upon  a  softer  metal  by  the  Jaws  of  a 
vise  between  which  it  was  tightly  held. 
The  conflict  of  evidence  is  unimportant,  for, 
if  the  hammering  was  done  while  the  end 
of  the  stem  was  resting  solidly  In  its  groove. 
It  would  have  had  no  effect  upon  tbe  threads; 
and  also,  inasmuch  as  the  threads  do  not 
show  any  distortion  or  effect  of  transverse 
strain.  It  Is  doubtful  whether  the  riveting 
was  done  while  the  stem  was  in  place,  and 
certain  that,  if  so  done,  no  injury  resulted, 
or.  If  hammering  was  done,  it  might  possibly 
have  Jarred  the  packing  and  caused  a  slight 
leakage. 

The  plaintiff  relies  finally  on  tbe  opinion 
of  two  expert  witnesses — Murphy  and  Turner 
— ^that  the  stem  and  valve  were  unsafa 
Mr.  Murphy's  testimony  was  to  the  effect 
that  a  checking  device  is  in  common  use 
upon-  valve  stems  which  prevents  the  stem 
from  being  unscrewed  from  the  valve  with- 
out taking  off  the  packing  box  with  It,  and 
tbat  ft  stem  which  Is  cajMble  of  being  screw- 
ed completely  out  of  tbe  valve  is  an  unsafe 
device  to  be  furnished  to  workmen.  Mr. 
Turner  testified  to  tbe  same  effect,  and  also 
that  he  considered  this  valve  and  stem  un- 
safe because  the  engagement  of  tbe  threads 
was  80  small.  Against  tbe  opinion  of  these 
witnesses  the  defendant  produced  14  expert 
mechanics,  accustomed  to  the  use  of  similar 
devices  for  burning  oil,  some  of  them  men 
of  national  reputation,  who  said  that.  In  their 
opinion,  this  valve  uid  stem  were  in  good 
and  safe  condition.  As  to  tbe  fact  of  adapta- 
bility to  use,  it  further  appears  that  one  ct 
tbe  plaintUTs  witnesses  put  the  stem  ba<^ 
into  tbe  valve  directly  after  the  accid^t, 
and  It  was  used  without  difficulty  for  two 
weeks,  and  th«fn  taken  out  to  be  kept  as  an 
exhibit 

Tina  objection  tliat  the  stem  has  no  safety 
device  is  met  by  uncontradicted  evidence  that 
this  type  of  burner  was  In  common  use,  among 
others,  by  the  Gorbam  Manufacturing  Com- 
pany, Nicholson  File  Company,  Lonsdale 
Company,  Silver  Spring  Bleachery,  Glenlyon 
Dyeworks,  American  Screw  Company,  D. 
Coff  &  Sons,  B.  Jenckes,  Mt  Washington 
Glass  Company,  Pairpont  Manufacturing 
Company,  Aspinook  Bleachery,  Taunton  Oil 
Cloth  Company,  Norwich  Dyeing  ft  Bl^ichery 
Company,  George  Lawler  ft  Co.,  Boston 
Bridge  Company,  Charles  River  Ironworks, 
ITnited  States  Cartridge  Company,  Merrimae 
Manufacturing  Company,  Dominion  Cotton 
&  Woolen  Company,  Crawford  Shoe  Com- 
pany, Winchester  Arms  Company — all  wett' 
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known^  prndent,  and  carefnl  bostness  con- 
cerna  In  Rhode  Island^  Connecticut,  Maasa- 
chusetts,  and  Canada.  The  evidence,  tliere- 
fore,  very  strongly  preponderates  against  the 
verdict  on  every  point  urged  to  sustain  it 

The  objection  to  the  allowance  of  more 
than  a  lawful  number  of  challenges  is  not 
urged.  Since  this  case  was  tried  the  ques- 
tion raised  has  been  decided  by  this  court 
in  Stevens  v.  Union  R.  R.  Co.,  26  R.  L  90, 
58  Atl.  492^  but  error  in  this  regard  was  held 
not  to  be  such  as  to  demand  a  new  trial. 

We  may  briefly  refer  to  the  defendant's 
exceptions  to  the  rejection  and  admission  of 
evidence. 

The  defendant  urges  that  he  should  have 
been  allowed  to  submit  to  plaintiff's  witness 
McCool  the  burner  valve  and  its  accessories 
while  he  was  testifying  for  the  plalntltC. 
We  think,  inasmuch  as  McCool  had  describ- 
ed the  valve,  and  declared  that  he  could  Iden- 
tify it,  it  would  have  been  proper  to  have 
allowed  the  test.  McCool  also  had  testified 
that  he  picked  up  the  stem  after  the  acci- 
dent, and  put  it  back  in  the  valve.  It  was 
proper  cross-examination  to  ask  him  if  the 
stem  was  in  the  valve  when  the  furnace  was 
next  started. 

We  think  the  court  erred  in  allowing  the 
plaintiff's  witness  Murphy  to  testify  about 
plaintiff's  Exhibit  B.  This  was  not  a  burner 
valve,  and  the  evidence  in  relation  to  it 
could  only  tend  to  confuse  the  minds  of  the 
jury.  It  did  not  follow  that,  because  valves 
like  Exhibit  B  were  provided  with  a  check- 
ring,  the  valve  in  question  in  the  case  was 
badly  constructed,  and  the  plaintiff  exhibit 
should  not  have  been  admitted  for  that  pur- 
pose. 

We  think  that  the  witness  Murphy  waa 
BufSlclently  shown  to  be  qualified  as  an  ex- 
pert to  testify  about  oil  controlling  valves. 
As  he  bad  never  used  valves  with  crude  oil. 
It  was  open  to  the  defendant  to  show  that 
his  testimony  did  not  apply  to  that  class  of 
valves.  If  such  valves  constitute  a  distinct 
class. 

We  think  It  was  proper  to  ask  the  same 
witness  bow  much  pressure  to  the  square 
inch  would  be  required  to  blow  out  from 
Its  valve  a  valve  stem  such  as  witness  was 
describing.  The  witness  had  stated  bis -opin- 
ion that  such  a  device  was  dangerous,  and 
it  was  fair  cross-examination  to  test  the  ele- 
ments of  which  his  Judgment  was  made  up. 
If  he  could  not  tell,  the  defendant  was  enti- 
tled to  bear  him  say  sa  We  think  any 
person  slightly  acquainted  with  the  mechan- 
ical forces  would  be  qualified  to  answer  the 
question,  "What  effect  would  pounding  have 
on  a  stem  wliile  in  the  valve?"  SMdently, 
If  the  stem  were  part  way  in,  the  threads 
resting  against  each  other,  it  would  have  a 
tendency  to  strip  the  thread,  as  the  witness 
answered. 

The  question  whether  the  witness  had 
seen  In  common  use  an  oil  burner  without  a 


checking  device  waa  proper;  the  extent  of  bit 
knowledge  of  such  burners  being  proper  also 
In  cross-examination.  The  question  called 
for  a  fact  of  observation,  not  for  the  opinion 
of  an  expert 

The  criticism  of  the  manner  of  cross-ex- 
amination of  defendant's  witness  Laforge  la 
not  clearly  supported  by  the  record.  The 
witness  was  certainly  confused,  and  the  ef- 
fect of  his  testimony  was  diminished  by  his 
answers  with  regard  to  his  former  testi- 
mony; but  whether  his  imperfect  memory 
or  nattu'al  obtuaeness  or  Infelicity  of  exprea- 
alon  were  not  more  to  be  blamed  than  the 
questions  of  the  opposing  counsel  may  be 
doubted.  The  matter  la  one  of  minor  im- 
portance compared  with  the  other  questlona 
in  the  case,  and,  as  these  questions  are  de- 
cisive of  the  petition,  it  aeems  to  us  unnec- 
essary to  pursue  the  exception  through  the 
12  or  14  pages  of  the  record  to  which  It  re- 
lates. 

It  may  also  be  sufficient  to  say  of  the  fif- 
teenth exception,  which  details  alleged  mis- 
statements of  evidence  in  the  argument  of 
plaintiff's  counsel  to  the  jury,  that  having 
already  found  the  verdict  to  be  against  the 
evidence,  we  need  not  inquire  whether  the 
Jury  were  misled  by  the  manner  tn  which 
the  evidence  was  presented  to  them  in  argu- 
ment, or  by  their  own  sympathy  or  prejudlceL 

The  defendant  introduced  evidence  of  cer- 
tain experiments  made  with  stems  and 
valves  to  show  the  effect  of  hammering  up- 
on the  stem,  and  offered  the  stems  and 
valves  In  evidence  as  exhibits.  We  see  no 
reason  why  they  should  have  been  excluded. 
We  think,  however,  that  permission  to  per- 
form experiments  in  the  presence  of  the  jury 
could  not  be  demanded  as  a  matter  of  right 
The  presiding  judge  might  in  ids  discretion, 
grant  or  refuse  such  permission,  being  guid- 
ed by  the  apparent  importance  and  weight 
of  the  proposed  experiment  and  the  time  It 
was  likely  to  consume,  and  other  consldera- 
tlons  connected  with  the  conduct  of  the  trial. 
We  see  no  error  In  his  refusal  now  excepted 
to. 

Neither  was  it  oror  to  reject  the  defendr 
ant's  offer  to  introduce  an  impression  of  the 
jaw  of  the  vise  in  whidi  it  was  alleged  tbe 
valve  stem  in  question  was  held  while  the 
cross-bar  was  being  riveted  upon  It  The 
stem  itself  bore  an  Impression  which  wit- 
nesses testified  was  that  of  the  viae  jaw. 
Another  impression,  proven  to  be  such  by  the 
same  or  other  witnesses,  would  have  added 
nothing  to  the  case. 

We  find  no  error  in  the  judge's  modifica- 
tion of  tbe  defendanfa  first  request  to 
charge.  The  charge,  as  modified,  waa: 
"That  defendant  Is  not  bound  to  furnish  the 
safest  or  newest  or  .any  particular  kind  ct 
burner  or  burner  valve  except  such  as  are 
In  common  use  hy  ordtnarilif  prudent  enA 
careful  men  and  concerns  under  like  circum- 
stances, and  that  if  tbe  jury  find  that  th» 
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burner  and  bnmer  yalre  used  at  the  time 
of  the. accident  was  in  nse  bv  ordinarilv  pru- 
dent and  careful  people  and  ooncemg  under 
Wee  ciroumstances,  then  It  would  not  be  neg- 
ligent on  the  part  of  the  defendant  to  put 
such  a  burner  and  valve  in  use."  The  ad- 
dition of  the  words  in  italics  is  the  only  sub- 
stantial modification  of  the  defendant's  re- 
quest There  was  another  slight  change  in 
the  language,  which  could  not,  in  our  (pin- 
ion, have  borne  the  Interpretation  which  de- 
fendant's counsel  puts  upon  it  The  request 
was  to  charge  "then  the  defendant  was  not 
negligent  in  using  it."  The  concluding 
words  of  the  charge  as  delivered,  we  thinic, 
mean  the  same  thing. 

The  second  request  to  charge  was:  "That 
if  the  Jury  find  that  the  burner  and  burner 
valve  used  by  the  defendant  at  the  time  of 
the  accident  was  then  in  go'od  working  con- 
dition, their  verdict  will  be  for  the  defend- 
ant." The  court  modified  the  request  by  in- 
serting after  the  words  "burner  valve"  the 
worda  "with  the  pipe  and  connections."  We 
think  this  was  error,  inasmuch  as  there  had 
l)een  no  claim  made  or  evidence  introduced 
of  any  defect  in  the  pipes  and  connections, 
bat  only  in  the  valve  and  stem,  and  the  re- 
lation of  these  parts  to  each  other. 

The  same  addition  was  erroneously  made 
to  the  next  request  to  charge. 

The  fourth  request  was:  "If  the  jury  find 
that  the  accident  was  caused  by  the  act  of 
the  plaintiff  in  screwing  the  stem  out  from 
the  body  of  the  valve,  then  their  verdict  will 
be  for  the  defendant."  The  Judge  charged: 
"If  the  jury  find  that  the  accident  was 
caused  by  the  act  of  the  plaintiff  in  screw- 
ing the  stem  out  from  the  body  of  the  valve, 
the  valve  and  stem  being  in  good  worMng 
condition,  then  their  verdict  would  .be  for 
the  defendant."  We  think  neither  the  re- 
quest nor  the  modification  was  an  adequate 
statement  of  the  case.  If  the  valve  and  stem 
were  in  good  working  condition,  the  defend- 
ant was  guilty  of  no  negligence,  and  the 
plaintiff  could  not  recover,  whether  he  turned 
the  stem  out  or  not.  If  the  valve  and  stem 
were  defective,  the  defendant  was  negligent; 
but  if  the  plaintiff,  knowing  the  fact  and  the 
danger,  turned  out  the  stem,  be  was  guilty 
of  contributory  negligence.  There  are  other 
elements  which  were  necessary  to  be  consid- 
ered in  deciding  the  case,  besides  the  simple 
act  of  turning  out  the  stem.  We  do  not 
think  that  it  was  the  duty  of  the  Judge  to  de- 
cide upon  the  weight  of  evidence  for  and 
against  these  various  contentions,  and  to  say 
categorically  to  the  jxury  that,  in  the  circum- 
stances of  the  case,  it  was  contributory  neg- 
ligence in  the  plaintiff,  as  a  matter  of  law,  to 
have  turned  out  the  stem:  A  judge  sitting 
with  a  Jury  is  not  required  to  comment  upon 
the  evidence  further  than  he  may  think  it 
useful  in  assisting  them  to  apply  the  law. 

The  petition  for  a  new  trial  is  granted,  and 
the  case  will  be  remanded  to  the  common 
pleas  division  for  further  proceedings. 


(M  B.  I.  US) 
HOWLAND  T.  NEW  YORK,  N.  H.  ft  H.  R. 
00. 

(Snpreme  Court  of  Rhode  Island.    April  20, 
1904.) 

CARBIKBS— INJUBT  TO  FASSENOEB  AlIOHTllfO— 
IRSTBUCnOKS. 

1.  Plalntlifs  clahn,  as  made  by  her  testimony, 
being  that  her  injury  on  alighting  from  defend- 
ant's train  was  caused  by  her  stepping  into  a 
hole  l>eneath  the  rail  of  an  adjoining  track, 
there  was  no  error  in  granting  defendant's  re- 
quested charges  that,  if  plaintiff  did  not  stick 
her  foot  in  such  bole,  but  stubbed  her  toe  on 
the  rail,  and  because  of  that  fell,  verdict  must 
be  for  defendant. 

2.  An  instruction,  in  an  action  for  injury 
to  a  passenger  in  passing  over  the  tracks  at  a 
station,  that  if  the  space  between  the  rails  was 
in  the  condition  that  it  usually  is  at  stations 
in  general,  and  such  condition  is  a  safe  one, 
verdict  must  be  for  defendant,  states  a  general 
proposition,  applicable  to  aU  stations  alike, 
though  the  same  space  used  by  passengers  at 
the  station  in  question  is  not  used  by  them  at  all 
stations. 

Trespass  on  the  case  fw  negligence  by 
Sarah  B.  Howland  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company. 
Plaintiff  petitions  for  a  new  trial.    Denied- 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Williams  ft  Pabner,  for  plaintiff.  David  S. 
Baker  and  Lewis  A..  Waterman,  for  defend- 
ant 

TILLINOHAST,  J.  Tbe  declaratlMi  In 
this  case  sets  out  that  on  tbe  27tb  day  of 
November,  1801,  the  plaintiff  was  a  paaaenr 
ger  on  one  of  the  defendant's  trains;  tbat 
•he  purchased  a  ticket  of  the  defendant, 
which  entitled  her  to  be  transported  from 
Boston,  Mass.,  to  Pawtucket,  R.  I.;  that  she 
boarded  the  train  in  Boston,  and  was  convey- 
ed by  the  defendant  to  said  Pawtucket,  and 
that  it  then  and  there  became  the  duty  of  the 
defendant  as  a  common  carrier  of  passenr 
gers,  to  safely  and  securely  carry  and  convey 
tbe  plaintiff,  and  to  permit  her  to  safely  and 
securely  alight  from  said  train.  And  she 
avers  that  the  defendant  not  regarding  its 
duty  in  this  behalf  towards  her,  did,  by 
its  servant  and  agent,  at  said  Pawtncket 
station,  instruct  her  to  leave  the  train  on  the 
south  side  thereof,  and  for  this  purpose  the 
agent  and  servant  of  the  company  opened  the 
gate  of  the  car  on  which  she  was  riding, 
whereupon  the  plaintiff,  in  the  exercise  of  due 
care,  and  following  the  Instructions  of  the 
servant,  alighted  from  said  car,  and  in  doing 
so  stuck  her  foot  In  a  hole  or  depression  be- 
neath the  rail  of  an  adjoining  track,  where- 
by she  was  thrown  violently  to  the  ground, 
and  badly  hurt  The  declaration  further  al- 
leges ttiat  the  tracks  on  the  south  side  of  the 
station  were  not  ilanked,  and  that  there  was 
no  protection  for  passengers,  and  that  it  was 
the  duty  of  the  defendant  to  deliver  tbe 
plaintiff  on  the  platform  of  the  regular  pas- 
senger station;  yet  through  its  negligence,  it 
caused  the  plaintiff  to  leave  the  car  on  the 
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Bide  nearest  the  freight  station  of  the  de- 
fendant, whereby  she  suffered  Injury  aa 
aforesaid.  At  the  trial  of  the  case  in  the 
common  pleas  dlTlslon  a  verdict  was  render- 
ed in  favor  of  the  defendant,  and  the  case 
is  now  l>efore  us  on  the  plaintiff's  petition  for 
a  new  trial  on  the  ground  that  the  presiding 
justice  erred  in  bis  Instructions  to  the  Jury, 
and  in  his  failure  to  instruct  the  Jury  as  re- 
quested by  the  plaintiff. 

The  defendant's  first  request  to  charge, 
which  was  granted  In  a  modified  form,  and  to 
which  plaintiff's  counsel  excepted,  was  as  fol- 
lows: "The  sole  question  in  this  case  Is 
whether  or  not  the  plaintiff  stuck  her  foot 
in  a  hole  or  depression  beneath  the  rail;  and, 
if  she  did  not,  the  verdict  must  be  for  the 
defendant."  The  court  said:  "I  have  al- 
ready, in  substance,  granted  that  The  'sole 
question'  is  a  little  misleading.  That  is  the 
ground  of  negligence  relied  upon.  Modified 
in  that  way,  I  grant  the  request"  We  see 
no  objection  to  the  request  as  thus  granted. 
The  plaintiff  testified  that  In  crossing  the 
north-bound  track  Immediately  after  leaving 
the  train,  she  stuck  her  foot  Into  a  hole  be- 
tween the  rails  of  the  north-bound  track, 
near  to  where  she  alighted  from  the  train  at 
Pawtucket,  whereby  she  was  thrown  upon  the 
concrete  walk  In  front  of  the  express  office, 
and  severely  Injured.  And  she  did  not  claim 
that  any  other  defect  In  connection  with  said 
track  or  premises  caused  her  to  fall.  In 
short  her  claim,  as  made  by  her  testimony, 
and  corroborated  to  some  extent  by  other 
testimony,  was  that  the  hole  into  which  she 
accidentally  stepped  was  the  sole  cause  of 
her  Injury.  Whether  there  were  any  other 
defects  in  the  premises,  therefore,  was  of  no 
account  because  she  does  not  contend  that 
any  other  defects  were  responsible  for  her 
injury. 

The  second  and  third  requests  to  charge, 
to  which  exceptions  were  taken-  by  the  plain- 
tiff, were  substantially  alike,  and  may  be 
considered  together.  They  were  as  follows: 
"(2)  If  the  Bp&ee  between  the  rails  was  in 
the  usual  condition,  the  verdict  must  be  for 
the  defendant"  The  court  said:  "That  sub- 
ject to  the  condition  that  the  usual  condition 
was  a  safe  one,  I  will  grant  the  request." 
"(3)  If  the  space  between  the  rails  was  In 
the  same  condition  tliat  It  usually  Is  at  sta- 
tions in  general,  the  verdict  must  be  for  the 
defendant"  The  court  said:  "That  subject 
also  to  the  same  qualification,  I  grant" 
Plalntifl's  counsel  contends  that  as  to  what 
were  the  usual  conditions  at  railway  stations 
could  not  possibly  have  any  bearing  upon  the 
condition  at  the  Pawtucket  station,  for  it 
appears  that  all  the  space  between  the  sta- 
tion and  the  shed  was  used  by  passengers 
freely  In  leaving  trains,  and  it  does  not  ap- 
pear that  the  same  conditions  prevailed  at 
other  places.  And  hence  he  argues  that  this 
Instruction  bad  the  effect  to  make  the  Jury 
t>elleve  that  It  made  no  difference  what  the 
condition  of  the  premises  at  the  Pawtucket 


station  was,  provided  only  that  the  same 
conditions  prevailed  everywhere  else.  We 
fall  to  see  the  force  of  this  argument  All 
that  the  defendant  was  called  upon  to  do  was 
to  keep  its  premises  in  a  safe  condition  for 
passengers  to  use  when  in  the  act  of  board- 
ing or  alighting  from  its  trains.  And  it  was 
not  necessary  to  specifically  instruct  the 
Jury  that  ttiis  applied  only  to  stations  where 
the  same  condition  prevailed  as  prevailed  at 
Pawtucket  The  Instruction  simply  stated 
a  general  proposition  of  law,  and  was  mani- 
festly applicable  to  all  stations  alike.  That 
is,  wherever  the  station  might  be,  and  what- 
ever the  circumstances  surrounding  the  same 
might  be,  that  It  was  the  duty  of  the  de- 
fendant In  those  circumstances  to  provide  a 
safe  landing  place  for  Its  passengers.  This 
doctrine  is  well  sustained  by  the  following 
cases,  dted  by  plaintiff's  counsel,  viz.:  Mc- 
Donald V.  Chicago  &  N.  W.  R.  R.  Co.,  26 
Iowa,  124,  95  Am.  Dec.  114;  Meier  v.  Pa. 
R.  R.  Co.,  64  Pa.  229,  8  Am.  Rep.  581;  Warren 
V.  FItchburg  R.  R.  Co.,  8  Allen,  232,  85  Am. 
Dec.  700;  McKone  v.  Mich.  Central,  51  Mich. 
601,  17  N.  W.  74,  47  Am.  Rep.  596;  Bowen  v. 
N.  Y.  Central  B.  R.  Co.,  18  N.  Y.  408,  72  Am. 
Dec.  529;  Boss  v.  Providence  &  Worcester 
R.  R.  Co.,  15  R.  I.  149,  1  Atl.  9. 

The  fifth  request  to  charge,  which  was 
granted  subject  to  plaintifr's  exception,  was 
this:  "If  Mrs.  Howland  stubbed  her  toe 
upon  the  rail,  and  because  of  that  fell,  the 
verdict  must  be  for  the  defendant"  We 
think  this  was  correct  As  already  suggested, 
the  only  ground  upon  which  the  plaintiff 
claimed  to  recover  was  that  she  stepped  into 
a  hole  near  to  the  outer  rail  of  the  north- 
bound track,  and  was  thrown  and  Injured  as 
aforesaid.  The  only  ground,  therefore,  upon 
which  she  could  recover,  was  that  such  a  de- 
fect In  fact  existed,  and  that  this  was  the 
cause  of  her  Injury. 

As  what  we  have  thus  said  practically 
covers  the  points  raised  by  the  plaintUTs  ex- 
ceptions to  the  refusal  of  the  court  to  charge, 
as  specifically  requested  by  her  counsel,  there 
Is  no  occasion  for  a  partlcnlar  consideration 
thereof. 

The  plalntitTs  petition  for  a  new  trial  Is 
denied,  and  the  case  remanded  for  Judgment 
on  the  verdict 


(|t»Fa.M?) 
HAYS  V.  AliLEGHBNY  COUNTY  PRISON 
INSPECTORS. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1904.) 

BOABD    or    FBISON    IKSPBCTOSS— IfEl(BXB»— 
MATOB  or   CITY. 

l.Act  March  23,  1865  (P.  L.  607),  provides 
that  certain  officers  in  Allegheny  county,  in- 
cluding the  mayor  of  Pittsburg,  shall  compose 
a  board  known  aa  "Iciipectors  of  Allegheny 
County  Prison."  Gen.  Act  March  7,  1901  (P.  L. 
20),  provides  that  executive  power  in  cities  of 
the  second  class,  in  which  Pittsburg  Is  includ- 
ed,  shall   be   vested   in   a   city   recorder,   and 
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abolishea  the  office  of  mayor.  Act  April  23, 
1003  (P.  L.  284),  provides  that  the  title  of  the 
t:hief  executive  of  cities  of  the  second  class 
shall  l>e  changed  to  "mayor."  bnt  that  his  pow- 
ers shall  in  no  way  be  affected.  Held,  that 
since  the  passage  of  the  latter  act  the  mayor  of 
Pittsbure  is  a  member  of  the  board  of  inspect- 
ors of  Allegheny  Prison. 

Ai^eal  from  Conrt  of  Oommon  Pleas,  Al- 
legheny County. 

Application  by  the  oommonwealtb,  on  the 
relation  of  William  B.  Hays,  for  a  writ  of 
peremptory  mandamna  to  the  Allegheny 
connty  prison  Inspectora.  From  an  order 
awarding  the  wilt,  defendants  appeal.  Af- 
firmed. 

Tbe  qnestlon  involved  Is  whether  the 
mayor  of  Pittsburg  is  a  member  of  the 
board  of  Inspectors  of  Allegheny  connty 
prison.  The  act  of  March  23,  1866  (P.  L. 
607),  provides  "that  the  persons  now  holding 
the  following  ofKces,  and  their  successors  in 
Allegheny  county,  sliall  compose  a  board  to 
be  known  by  the  name  and  style  of  inspect- 
ors of  the  Allegheny  connty  prison,  to  wit: 
The  Judges  of  the  conrt  of  common  pleas 
and  district  conrt  of  said  connty;  the  sher- 
iff, controller  and  county  commissioners 
thereof;  the  mayors  of  the  cities  of  Pitts- 
burg and  Allegheny."  The  cities  of  Pitts- 
burg and  Allegheny  are  cities  of  the  second 
class.  By  tbe  general  act  of  March  7,  1001 
(P.  L.  20),  it  is  provided  "that  the  executive 
power  in  dtles.  of  the  second  class  shall  be 
vested  in  a  city  recorder,  and  in  the  depart- 
ments authorised  by  this  act  The  o£9ce  of 
mayor  of  tbe  said  cities  is  abolished."  By 
tbe  act  of  April  23,  1003  (P.  L.  284).  It  is 
provided  "that  the  title  of  the  chief  execn- 
tire  of  cities  of  tbe  second  class,  which  is 
now  city  recorder,  is  hereby  changed  to 
mayor;  bnt  tliis  shall  in  no  way  change  the 
powers  or  duties  pertaining  to  such  office  or 
officers." 

The  following  Is  the  opinion  of  the  conrt 
below: 

"The  act  of  1868  (P.  I^  607),  in  designat- 
ing the  parties  who  shall  compose  the  prison 
board,  names,  inter  alias,  the  persons  hold- 
ing the  office  of  mayor  of  the  city  of  Pitts- 
bnrg  and  his  successors.  The  act  of  1001 
(P.  li.  20)  abolished  the  office  of  mayor  in 
the  city  of  Pittsburg.  It,  however,  provided 
for  an  officer  who  was  called  the  "recorder,* 
bnt  who  might  with  equal  propriety  have 
been  called  *mayor,'  as  his  duties  were  sub- 
stantially tbe  same  as  those  of  the  former 
mayors.  He  was  tbe  cliief  executive  officer 
of  the  <dty.  By  the  act  of  April  23,  1003  (P. 
L.  284),  the  title  of  the  chief  executive  offi- 
cer of  the  city  was  changed,  and  again  be- 
came 'mayor.'  If  we  concede  that  the  mere 
change  of  name  broke  the  snccesslon,  so  that 
tbe  recorder  conld  not  be  considered  as  des- 
ignated by  the  act  of  1865  as  one  of  the 
prison  board,  reasoning  in  the  same  line  we 
most  conclude  that  the  restoration  of  the 
name  gives  ns  a  itarty  who  comes  within 
the  designation  of  the  act,  as  we  now  have 


one  who  is  not  only  the  successor  of  the 
person  who  was  mayor  of  Pittsburg,  as  tbe 
incumbent  of  the  Chief  executive  office,  but 
Is  also  the  mayor  of  that  city.  When  the  act 
of  April  28,  1003,  restoring  the  names,  pro- 
vides that  it  'shall  in  no  way  change  the 
powers  or  duties  pertaining  to  such  office  or 
officer,'  It  does  not  at  all  affect  the  question 
now  before  us.  The  act  of  1865  does  not  de- 
fine the  duties  pertaining  to  tbe  office  of 
mayor,  bnt  simply  refers  to  the  occupant 
of  that  office,  for  the  purpose  of  designating 
a  person  npon  whom  certain  duties  outside 
of  his  official  ones  shall  devolve.  The  re- 
turn to  the  alternative  mandamus  is  insuffi- 
cient, and  the  demurrer  to  it  must  be  sus- 
tained. The  plaintiff  is  entitled  to°  a  pei>- 
emptory  writ  as  prayed  for." 

Argued  before  FELIi,  BROWN,  MESTBIB- 
ZAT,  POTTER,  and  THOMPSON,  JJ. 

R.  B.  Petty,  for  appellants.    W.  B.  Bodg- 
ers  and  George  H.  CSalvert,  for  appellee. 

PER  CURIAM.   The  Judgment  Is  affirmed 
on  the  opinion  of  Jndge  McClnng. 


(MRPa.m) 
LAUOHEAD  ▼.  H.  0.  VRIOK  COKE  00. 

(Supreme  Court  of  Pennsylvania.     May  S, 
1004.) 

ACCORD  AND  BATISFACnOR— FEBlOBIU.ir0>- 
CORCLtrSIVKNESS. 

1.  An  accord  is  snflicientiy  ezecnted  when  all 
is  done  which  the  party  agrees  to  accept  in  sat- 
isfaction of  his  dalm,  and,  when  so  executed,  it 
is  a  bar  to  the  remedy  under  the  old  contract 

2.  Where  plalntUf  holds  a  disputed  claim 
against  defendant  for  unliquidated  damages, 
and  he  aocepts  a  certain  amount  in  cash,  and  an 
agreement  for  employment  in  another  company 
when  a  certain  contugency  arises  which  makes 
such  employment  possible,  it  is  a  complete  ac- 
cord and  satisfaction,  and  the  person  who  gave 
the  receipt  in  full  cannot  recover  on  his  orig- 
inal contract 

Appeal  from  Court  of  Common  PleaS,  Fay- 
ette Connty. 

Action  by  Walker  W.  Langbead  against 
the  H.  C.  Frick  Coke  Company.  From  an 
order  refusing  to  take  off  a  nonsuit  plaintiff 
appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MBSTRB- 
2AT,  POTTER,  and  THOMPSON,  JJ. 

D.  M.  Hertzog,  Edward  Campbell,  and 
Robinson  ft  McKean,  for  appellant  Nath'l 
Bwlng  and  Qeorge  D.  Howell,  for  appellee. 

THOMPSON,  J.  Accord  and  satisfaction 
and  a  receipt  in  full  given  by  appellant  to 
appellee  In  settlement  of  a  .disputed  claim 
for  unliquidated  damages,  it  was  contended 
by  appellee,  were  a  bar  to  appellant's  right 
to  recover,  and  were  the  principal  grounds 
upon  which  the  learned  trial  Judge  based  his 
reasons  for  a  compulsory  nonsuit 

In  the  early  part  of  1804,  appellant  who 

T  L  See  Accord  and  Bstlifaotlon,  voL  1,  Oant.  Dig. 
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In  July,  1804,  was  In  the  employment  of  the 
appellee  as  a  superintendent  of  the  Oliphant 
furnace,  met  Thomas  Lynch,  its  general 
manager,  and  spoke  to  him  in  regard  to 
some  negotiations  for  the  purchase  of  cer- 
tain coal  lands  on  behalf  of  appellee.  These 
negotlatlonB  had  been  previously  begun  by 
It.  The  general  manager  suggested  that,  if 
appellant  "would  turn  in  to  make  the  pur- 
chase for  them,"  appellee  would  "pay  him 
for  his  services,"  and  "would  in  the  fntare 
gladly  do  anything  for  him."  Appellant 
stated  that  he  thought  that  he  could  make 
the  purchase  for  $187,000,  and  began  nego- 
tiations with  the  owners  with  a  view  to  ac- 
complishing that  result.  Subsequently,  on 
May  14;  1894,  the  general  manager  wrote  ap- 
pellant, authorizing  him  to  make  the  pur- 
chase at  the  price  of  $860  per  acre,  or  an 
aggregate  price  of  $185,000.  Accordingly,  In 
pursuance  of  this  authorization,  he  procured 
the  owners  of  the  property  to  enter  into  an 
agreement  for  its  sale  for  $187,000,  and  the 
purpbase  of  the  property  was  consummated. 
By  virtue  of  it  a  deed  was  executed  August 
16,^  1894,  to  a  nominal  purchaser,  who  sub- 
sequently made  a  conveyance  to  appellee. 
Up  to :  the  date  of  the  purchase  no  speciflc 
comitensation  had  been  stipulated  to  be  paid 
to.  appellant  by  appellee  for  bis  services, 
but  in  December,  1894,  appellee's  general 
manager,  being  at  the  OUphant  furnace,  said 
to  &t>pel}ant:  "We  have  never  paid  you  for 
buying  the  Brownfleld  coal.  We  want  to 
pay  yott.  We  think  you  ought  to  be  paid. 
What  do  you  think  would  be  a  fair  price?" 
Appellant  replied,  "What  do  you  think 
would  be  a  fair  price?"  and  added  that  he 
w^ould  think  the  matter  over,  and  see  him 
later  n'pon,  the  subject  A  few  days  after 
this  interview  he  received  from  appellee  a 
che<^k  for  $300,  and  a  voucher  for  the  same. 
,A.ppelIant'  having  declined  to  accept  this.  It 
was  tlien  proposed  to  arbitrate,  the  matter 
of  compensation,  and  an  arbitrator  was 
agreed  upon,  but  he  declined  to  act.  Some 
three  or  four  weeks  later  the  manager  was 
again  at  the  OUphant  furnace,  and  said  to 
appellant  that  he  could  add  another  $100, 
and  that  he  had  a  check  and  voucher  for  the 
same.  Appellant  asked  him  if  he  intended 
to  give  him  a  position,  and  added,  "If  you 
give  me  the  position  and  $500  in  money,  we 
will  not  say  anything  further  about  it." 
The  position  referred  to  was  a  position  in 
the  employment  of  the  Union  Supply  Com- 
papy,  the  duties  of  which  were  the  purchase 
of  cattle.  That  company  was  a  company 
distinct  from  appellee,  but  of  which  appel- 
lee's general  manager  was  an  official.  A 
day  or  two  after  this  interview,  the  occu- 
pant of  the  position  referred  to  died;  and 
Mr.  Lynch  stated  to  appellant  that  he  could 
have  it,  but  that  he  could  not  get  it  until 
certain  questions  in  regard  to  mining  rights 
were  settled,  and  until  then  the  temporary 
occupant  would  continue  to  occupy  it.  Sub- 
sequently appellee,  having  agreed  to  appel- 


lant's proposition,  sent  blm  a  check  and 
voucher.  He  collected  the  $600,  and  return- 
ed to  appellee  the  voucher,  receipting  in  full 
of  all  claims  for  services.  It  clearly  appears 
that  he  made  the  settlement  upon  Mr. 
Lynch's  promise  to  give  lilm  the  position. 
He  knew  that  it  was  filled.  When  asked 
the  question  whether  he  expected  to  get  the 
position  before  the  mining  rights  were  set- 
tled, he  stated  that  he  did  not  know.  He 
further  testified  that  the  settlement  was 
made  in  February,  1895,  and  he  expected 
to  get  the  position  either  in  May  or  the  1st 
of  June  following;  that  he  was  led  to  be- 
lieve that  whenever  the  mining  rights  were 
settled  the  position  would  become  vacant, 
and  he  would  be  emt^oyed  to  fill  it.  He  thus 
rested  upon  the  promise  of  Mr.  Lynch  to 
obtain  the  position  at  a  future  day,  and  con- 
tinued to  do  until  1897,  when  he  called  upon 
him  and  inquired  what  he  expected  to  do 
about  it,  and  received  the  reply,  "As  soon  as 
the  place  is  vacant;  I  will  let  you  have  It;" 
and  in  1900  the  present  suit  was  brought. 

The  proofs  show  that  he  agreed  to  settle 
his  claim  against  the  appellee  for  the  sum 
of  $500,  and  the  promise  of  the  position  in- 
dicated by  the  Union  Supply  Company — ^the 
employment  to  commence  when  a  vacancy 
In  the  position  should  occur,  but  that  such 
vacancy  was  to  be  dependent  upon  a  settle- 
ment of  matters  growing  out  of  certain  min- 
ing rights  in  which  the  then  occupant  was 
interested.  It  does  not  appear  that  the  con- 
tingency upon  which  such  vacancy  was  to 
arise  has  yet  occurred.  Appellant  accepted 
the  promise,  and  received  the  $500  In  ques- 
tion, and,  having  received  the  same,  he  re- 
ceipted in  full  for  services.  The  accord  and 
satisfaction  thereby  became  complete,  and 
the  appellant  cannot  recover  upon  his  orig- 
inal contract 

In  Hosier  v.  Hursh,  151  Pa.  415.  26  Aa 
52,  Mr.  Jnstice  Sterrett  says::  "It  la,  no 
doubt,  true,  as  was  held  in  Babcock  v.  Haw- 
kins, 23  Vt  561,  cited  by  the  learned  presi- 
dent of  the  common  pleas,  that  where  the 
accord  is  founded  upon  a  new  consideration, 
and  is  accepted  as  satisfaction.  It  operates 
as  Ejuch,  and  bars  the  remedy  on  the  old  con- 
tract  There  is  an  obVious  distinction  be- 
tween an  engagement  to  accept  a  promise 
in  satisfaction,  and  an  agreement  requiring 
performance  of  the  promise.  If  the  promise 
itself,  and  not  its  performance,  ia  accepted 
In  satisfaction,  this  is  a  good  accord  and 
satisfaction  without  performance."  In  the 
case  referred  to  (Babcock  y.  Hawkins,  23 
Vt  561)  it  is  said:  "The  accord  is  sufficient- 
ly executed  when  all  is  done  which  the  party 
agrees  to  accept  in  satisfaction  of  the  pre- 
existing obligation.  This  Is  ordinarily  a 
matter  of  intention,  and  should  be  evidenced 
by  some  express  agreement  to  that  effect  or 
by  some  unequivocal  act  evidencing  such  a 
purpose.  This  may  be  done  by  surrender  of 
the  former  securities,  by  release  or  receipt 
in  full,  or  tn  any  other  mode.    All  that  it 
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neqnlslte  Is  that  the  debtor  should  have  exe- 
cuted the  new  contract  to  that  point  whence 
It  was  to  operate  as  satisfaction  of  the  pre- 
existing liability,  In  the  present  tense." 

The  receipt  in  the  present  case  was  In  fall, 
and  was  a  receipt  for  unliquidated  damages 
upon  a  disputed  claim,  and,  as  such,  became 
final  and  conclusive,  because  not  successful- 
ly Impeached  upon  the  ground  of  fraud,  ac- 
cident, or  mistake.  If,  standing  alone,  un- 
Impeached,  It  became  a  bar  to  appellant's 
recovery,  it  certainly  cannot  cease  to  be  so 
operative  because  in  addition  thereto,  and  in 
connection  therewith,  he  accepted  from  an- 
other company,  distinct  from  appellee,  a 
;>romIse  of  a  certain  position  In  that  com- 
pany's employment.  In  the  case  of  Flynn  v. 
Hurlock,  194  Pa.  462,  45  AU.  312,  it  is  held: 
"^'here  a  receipt  Is  given  In  full  of  all  de- 
mands' because  the  debtor  refdsed  to  pay 
Any  more  money  without  It,  the  creditor 
must  be  assumed  to  have  received  the  mon- 
ey upon  the  express  condition  that  it  was  In 
full  of  all  demands,  and  be  is  concluded  by 
it,  notwithstanding  his  assertion  at  the  time, 
that  he  'waived  no  rights.' " 

In  view  of  the  above  conclusion,  it  is  un- 
necessary to  discuss  the  question  whether 
the  tender  of  the  $500  was  a  necessary  con- 
dition to  be  performed  before  suit  could  be 
brought  by  appellant 

The  assignment  of  ernnr  is  not  sustained, 
and  the  Judgment  is  affirmed. 


(XN  Pa.  t73) 

WniiKBR  V.  MErrOAIiF. 

(Suprem*  Court  of  Pennsylvania.     May  25, 
1904.) 

BBBACH   or  UABBIAOE    FBOmSE— rOBlC    OW  AO- 
TION— WAIVEB  or  OBJECTIONS— ISSUES. 

'  1.  Where  plaintiff  broup;ht  an  action  of  tres- 
pass for  bleach  of  mamaKe  promise,  and  de- 
fendant appeared  by  counsel  and  ruled  plaintiff 
to  file  her  declaration,  and  plaintiff's  state- 
ment was  filed,  and  defendant  pleaded  not  guilty 
and  ruled  plaintiff  for  bill  of  particnlars,  it 
Tfraa  too  late  for  defendant  then  to  move  for 
leave  to  withdraw  his  plea  on  the  ground  that 
the  form  of  action  was  erroneous. 

2.  In  an  action  to  recover  damages  for  breach 
of  promise  of  marriage,  the  court  affirmed  the 
defendant's  point  that  there  was  no  evidence 
that,  at  the  time  defendant  promised  to  marry 
plaintiff,  he  had  any  knowledge  that  she  was  of 
any  other  than  good  character.  Held  error  to 
submit  to  the  jan  the  question  whether  defend- 
ant knew  of  the  bad  character  of  plaintiff  when 
be  entered  into  the  alleged  marriage  contract. 

Appeal  from  Court  of  Common  Pleas,  Blair 
County;  Bell,  Judge. 

Action  by  Emma  Wdker  against  H.  Z. 
iletcalf  for  an  alleged  breach  of  promise  of 
marriage.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beversed. 

The  court  charged  In  part  as  follows: 
"Then   you  will  have   with  you   In  your 
Jary  room  the  letters  written  by  Mr.  Metcalf 
to   Mrs.   Welker,   which   she   has   produced 

f  L  Sm  AcUon,  vol.  1.  Cent  Olx.  U  SSB,  817. 


here.  She  says  there  were  others  written, 
but  these  are  the  only  ones  that  have  been 
preserved,  lou  will  examine  these  letters, 
and  determine  whether  they  are  love  let- 
ters, such  as  she  alleges  them  to  be,  or 
whether  they  are  letters  of  platonic  friend- 
ship, such  as  Mr.  Metcalf  alleges.  She  tes- 
tifies that  one  reason  why  they  are  apparent- 
ly cold  in  their  tone,  and  do  not  seem  to 
be  very  amorous  or  loving  letters,  is  that 
Mr.  Metcalf  requested  her  to  abstain  ftom 
putting  anything  in  the  nature  of  affection 
or  love  in  the  letters,  for  fear  they  might 
fall  into  other  hands  than  his  own — for 
fear,  especially,  that  his  daughter  might  get 
bold  of  them.  He  denies  that  Then  It  is 
claimed  on  the  part  of  Mrs.  Welker,  the 
plaintiff,  that  these  letters,  or  at  least  some 
of  them,  wind  up  with,  'Much  love  and 
kisses,'  and  in  one  or  two  letters  he  says, 
'Now  dear,'  etc;  and  it  Is  claimed  on  the 
part  of  Mr.  Metcalf  that  some  wind  up, 
'Tours  with  respect'  and  when  he  sends  love 
to  Mrs.  Welker  he  always  sends  It  to  her 
friend  Mazle.  Tou  have  heard  these  letters 
and  their  contents  commented  upon  by  the 
respective  counsel.  Tbn  will  have  them  In 
the  Jury  room,  and  yon  can  determine  bow 
they  strike  you — whether  as  love  letters  oi 
letters  of  friendship.  Of  course,  if  they  are 
love  letters — such  letters  as  a  man  of  age, 
education,  and  position  in  life  of  Mr.  Met- 
calf would  write  to  a  lady  of  the  age  and 
position  In  life  of  the  plalntlfl-^tbey  would 
be  very  stTong  corroboration  of  the  allega- 
tion that  there  was  an  engagement  of  mar- 
riage. 

"If  yon  determine  on  the  weight  of  the 
evidence  that  there  was  no  engagement  of 
marriage  between  them,  then  you  would 
stop  right  there,  and  find  for  the  defendant; 
but  if,  on  the  weight  of  the  evidence,  you 
determine  there  was  an  engagement  of  mar- 
riage between  them,  then  you  would  go 
on  and  inquire,  in  the  second  place,  as  to  the 
character  of  Mrs.  Welker  for  chastity.  It 
is  alleged  on  the  part  of  the  defendant  that 
In  1897,  1898,  1899,  and  1900  he  did  not 
know  that  Mrs.  Welker  was  leading  an  un- 
chaste life;  that  she  was  living  over  Ma- 
teer's  Drug  Store  with  a  companion,  MaEte^ 
and  that  these  two  ladies  had  no  ostensible 
means  of  livelihood,  and  that  they  received 
entirely  too  many  gentlemen  visitors;  that 
gentlemen,  some  of  them  from  out  of  town, 
and  some  citizens  of  Altoona,  went  there  at 
unseemly  hours  of  the  night  as  testified 
by  the  two  policemen;  that  Mrs.  Welker 
was  of  unchaste  character,  and  that  Col. 
Maxwell  lived  there  on  rather  equivocal 
terms,  and  that  Col.  Maxwell  on  one  occa- 
sion, as  testified  to  by  Mr.  McKee,  was  there 
to  a  beer  lunch,  and  Mr.  McKee  says  Col. 
Maxwell  took  her  out  of  the  parlor.  And 
It  is  Insinuated,  at  least,  on  the  part  of  the 
defendant  that  Col.  Maxwell  was  crim- 
inally intimate  with  the  prosecutrix.  Then 
you  have  the  testimony  .of  Bx-Sherifl  Bell 
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that  be  went'  there,  and  took  a  gentlemen  by 
the  name  of  Graham,  from  a  distance,  there. 
On  the  contrary,  It  is  claimed  by  Mrs.  Wel- 
ker  that  she  came  to  Altoona  -with  the  idea 
of  getting  some  employment;  that  she  had 
$3,000  of  her  own  money,  and  It  was  not  nec- 
essary for  her  Immediately  to  go  to  work,  and 
In  1897  or  1898  she  became  engaged  to  Mr. 
Sietcalf,  and  was  waiting  from  time  to  time 
for  him  to  marry  her;  and  that  tbe  men  go- 
ing there  at  night,  if  they  did  go  there  at 
all,  went  there  to  see  Col.  Maxwell  and  did 
not  go  there  to  see  her  at  all.  Ton  will  de- 
termine, on  the  weight  of  the  evidence, 
whether  Mrs.  Welker,  the  plaintiff,  at  the 
time  she  entered  into  the  alleged  contract 
of  marriage,  and  down  to  1901,  was  of  bad 
character  for  chastity.  Yon  will  determine 
that  question  on  the  weight  of  the  evidence. 
If,  on  the  weight  of  tbe  evidence,  you  de- 
termine that  she  was  not  of  bad  character 
for  chastity,  then  you  can  dismiss  that  ques- 
tion of  character  for  chastity  from  the  case 
entirely;  but  if,  on  the  weight  of  the  evi- 
dence, you  determine  she  was  of  bad  char- 
acter for  chastity,  then  you  can  give  such 
bad  character  for  chastity  two  results:  First, 
if  BIr.  Metcalf  was  Ignorant  of  her  charactec 
when  he  entered  into  the  engagement  to  mar- 
ry, if  he  did  enter  into  such  engagement, 
then  he  would  not  be  bound  to  carry  it  out 
with  a  woman  of  bad  character  for  chastity, 
And  your  verdict  should  be  for  tbe  defend- 
ant But  If,  when  he  entered  into  the  con- 
tract to  marry  her,  he  knew  that  she  was 
of  bad  character  for  chastity,  or  found  it 
out  during  the  course  of  the  engagement, 
and  still  persisted  in  keeping  up  the  engage- 
ment, all  the  effect  that  the  bad  character 
for  chastity  would  have  would  be  to  mitigate 
the  damages  which  a  jury  should  give  the 
plaintiff  in  the  case. 

"Now,  gentlemen,  all  the  plaintiff  would 
be  entitled  to  in  this  case^  if  you  find  for 
the  plaintiff,  would  be  compensatory  dam- 
ages, unless  you  find  that  the  defendant, 
without  any  probable  cause,  made  an  uncall- 
ed-for atta<&  on  her  chastity  here  In  court 
It  is  the  law  that  where  a  defendant  in  a 
breach  of  promise  case  makes  an  uncalled- 
for  attack — an  attack  without  probable  cause 
— on  the  chastity  of  the  plaintiff,  and  fails 
to  establish  such  want  of  chastity,  that  then 
tbe  Jury  can  consider  such  uncalled-for  at- 
tack, and  determine  whether  it  warrants 
them  in  punishing  the  defendant  by  impos- 
ing exemplary  or  punitive  damagea  £hc- 
emplary  or  punitive  damages  are  the  fourth 
class  of  damages,  and  the  word  "punitive' 
suggests  the  definition — damages  whi<A  are 
Intended  not  to  compensate  the  plaintiff,  but 
to  punish  the  defendant — but  such  exem- 
plary damages  are  not  to  be  allowed  by  the 
Jury  in  this  case  unless,  when  an  attack  on 
the  chastity  of  the  plaintiff  is  made,  there 
is  a  want  of  probable  cause.  Probable  cause 
is  a  reasonable  ground  to  believe  that  the 
allegation  is  true.    And  if  you  arrive  at  this 


question,  you  ask  yoniBelt,  It  yoa  find  It 
was  not  true,  had  Mr.  Metcalf  in  his  defense 
a  reasonable  ground  for  believing  tliat  these 
aspersions  on  the  character  of  Mrs.  Welker 
were  correct  or  did  he  make  them,  know- 
ing they  were  incorrect  and  untrue,  with 
the  idea  of  holding  her  up  to  public  ridicule 
and  scorn  on  false  accusations  in  the  court- 
house? If  he  had  reasonable  ground  for 
making  aspersions,  even  If  they  are  not  true, 
you  should  not  allow  any  punitive  or  ex- 
emplary damages." 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  THOMPSON,  JJ. 

A.  A.  Stevens  and  W.  H.  Brfdenbaugh. 
for  appellant  J.  F.  Sullivan  and  A.  V.  Dive- 
ly,  for  appellee. 

MESTRBZAT,  X  The  defendant  was  too 
late  in  raising  the  question  of  the  right  of 
the  plaintiff  to  maintain  an  action  of  tres- 
pass for  the  injuries  complained  of  in  this 
case.  The  writ  was  issued  on  May  29,  1901. 
The  defendant  appeared  by  counsel,  and  on 
July  8th  ruled  the  plaintiff  to  file  her  declara- 
tion on  or  before  tbe  first  Monday  of  the 
following  August  The  plaintiff's  statement 
was  filed  on  July  13th,  and  on  the  same  day 
she  ruled  the  defendant  to  plead.  The  plea 
of  not  guilty  was  entered  by  the  defendant 
on  August  B,  1901,  and  on  September  2d 
he  ruled  the  plaintiff  to  file  a  bill  of  particu- 
lars, which  was  done  on  September  16,  1901. 
The  case  was  called  for  trial  on  November 
11th,  and  was  continued  on  the  application 
and  at  the  costs  of  the  defendant  On  Feb- 
ruary 5,  1902,  defendant's  counsel  moved  the 
court  for  leave  to  withdraw  the  plea  and  to 
file  a  special  demurrer.  The  record  discloses 
no  action  by  the  court  on  this  motion.  The 
demurrer  was  filed  and  overruled.  In  this 
state  of  the  record,  the  learned  Judge  was 
right  in  refusing  to  permit  the  defendant  to 
withdraw  his  plea.  The  statement  which  be 
ruled  the  plaintiff  to  file  informed  him  of 
the  cause  and  of  the  form  of  action.  He  then 
had  the  Information  as  well  as  the  opportu- 
nity to  enable  him  to  plead  intelligently,  and 
to  attack  the  form  of  action,  If  he  so  desired. 
Instead  of  filing  a  demurrer  and  raising  tbe 
question  of  the  right  of  the  plaintiff  to  main- 
tain trespass  for  the  cause  of  action  set  oat 
in  the  statement  be  entered  a  plea  of  not 
guilty;  thereby  admitting  that  the  action 
was  proper  In  form,  and  waiving  his  right 
to  attack  it  on  that  ground.  Subsequently 
be  ruled  tbe  plaintiff  to  file  a  bill  of  particu- 
lars, and,  when  the  case  was  on  the  trial 
list  had  it  continued  at  bis  own  cost,  with- 
out any  suggestion  by  him  that  the  plaintiff 
had  mistaken  her  form  of  action.  It  was 
nearly  three  months  after  the  postponement 
of  the  trial  that  he  made  his  first  attempt 
to  abate  the  action  by  filing  a  demurrer.  He 
was  clearly  too  late,  and  by  bis  delay  must  be 
held  to  have  waived  any  defect  or  oior  la 
the  form  of  action. 
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The  fifth  assignment  must  be  simtained. 
The  court  afSrmed  the  defendant's  fourth 
I)olnt — that  "there  is  no  evidence  in  the  case 
ttiat  the  defendant,  at  the  time  of  the  alleged 
promise  to  marry,  had  any  knowledge  of  the 
conduct  of  the  plaintiff  being  other  than  that 
of  a  chaste  and  virtuous  woman."  It  was 
therefore  manifest  error  to  submit  to  the 
jury,  as  the  trial  court  did»  the  question 
whether  or  not  the  defendant  knew  the  plain- 
tiff was  of  bad  character  for  chastity  at  the 
time  he  entered  into  the  alleged  marriage 
contract.  The  plaintifTs  character  for  chas- 
tity at  that  time,  and  the  defendant's  knowl- 
edge of  it,  were  both  material  facts  in  the 
case.  If  her  character  in  this  respect  was 
bad  at  the  date  of  the  contract,  and  the  de- 
fendant then  knew  the  fact,  her  bad  character 
would  be  no  defense  to  this  action.  U, 
however,  he  was  ignorant  of  the  fact,  her 
bad  character  can  be  interposed  as  a  defense, 
and  the  contract  cannot  be  enforced  against 
him.  "A  man  has  a  right  to  require,"  says 
Woodward,  J.,  in  Von  Storch  v.  Oriffin,  77  Pa. 
604,  "that  his  wife  shall  come  to  him  with  an 
unstained  name.  If  he  is  Inveigled  Into  an 
engagement  by  a  harlot,  be  is  the  victim  of  a 
sheer,  bald  fraud.  Blaboratlon  of  a  subject 
like  this  would  be  simple  platitude.  It  Is 
enough  to  say  that  the  law  will  not  enforce 
a  contract  of  marriage  In  favor  of  a  party  to 
tt  who  is  not  fit  to  be  married  at  ah.  A  man 
Is  not  bound  by  such  a  contract.  If,  in  igno- 
rance of  her  true  character,  he  has  entered 
Into  it  with  a  woman  who  has  earned  an  evil 
reputation  by  a  vlclons  or  re<&less  life." 

The  learned  Judge  submitted  to  the  Jury, 
with  proper  Instructions,  the  question  of  the 
cbatacter  of  the  plaintiff  for  chastity.  There 
was  sufficient  evidence  to  warrant  the  sub- 
mission. He  then  told  the  Jury  that  If  Mrs. 
Walker's  character  tor  chastity  was  bad, 
and  the  defendant  was  ignorant  of  the  fact, 
the  verdict  should  be  for  the  defendant,  but 
If  he  knew  her  character  when  he  entered 
Into  the  contract  or  found  It  out  during  the 
engagement,  and  persisted  in  keeping  up  the 
engagement  her  bad  character  would  not 
prevent  a  recovery,  but  would  only  mitigate 
the  damages.  The  verdict  was  for  the  plain- 
tiff. The  Jury,  therefore,  under  the  charge, 
found  that  the  plalntHTs  character  for  chas- 
tity was  not  bad,  or  that  it  was  bad,  but  the 
defendant  knew  the  fact  What  their  finding 
was  on  this  question  is,  of  course,  not  known. 
But  that  they  may  have  found  that  the  de- 
fendant knew  the  plaintiff's  character  was 
bad,  when  there  was  no  evidence  to  support 
the  finding,  requires  the  verdict  to  be  set 
aside.  The  Jury  should  have  been  plainly 
told  that  If  they  found  that  Mrs.  Welker's 
character  for  chastity  was  bad  at  the  time 
the  marriage  contract  was  entered  intp,  there 
could  be  no  recovery  in  the  action,  and 
the  verdict  should  be  for  the  defendant 

As  the  case  goes  back  for  a  retrial,  we  do 
not  deem  it  necessary  to  consider  the  other 
assignments  of  error.  The  letters  were  ad- 
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mlsslble  as  evidence  tending  to  prove  the 
alleged  contract  and  we  think  the  charge, 
taken  as  a  whole,  left  the  weight  to  be  given 
them  to  the  Judgment  of  the  Jury. 

The  fifth  assignment  is  sustained,  and  the 
judgment  is  reversed,  with  a  venire  facias 
de  novo. 

BROWN,  J.  I  concur  In  the  reversal  of 
this  Judgment  but  would  reverse  It  without 
a  venire.  The  defendant  moved  for  leave  to 
withdraw  his  plea  of  not  guilty,  and  the  court 
thereupon  permitted  the  demurrer  to  be  filed, 
and  acted  upon  it.  Having  thus  permitted 
the  defendant  to  raise  the  question  of  the 
plaintifTs  right  to  sue  in  trespass.  Instead  of 
bringing  her  action  in  assumpsit  for  breach 
of  contract  the  demurrer  should  have  been 
sustained. 

POTTER,  J.  I  concur  in  the  view  express- 
ed by  my  Brother  BROWN. 


(20»  Pa.  m) 
PRESBYTERIAN    BOARD    OF    TORBIGN 
MISSIONS  V.  SMITH. 

(Supreme  Court  of  Pennsylvania.     May  26, 
1904.) 

CONTBACT— CONSIDEBATIOH — BTTBSCBIPTIOII. 

1.  A  test  of  good  consideration  for  a  contract 
is  whether  the  promisee,  at  the  instance  of  the 
promisor,  has  oone,  forborne,  or  undertaken  to 
do  anything  real,  or  whether  he  has  suffered 
any  detriment  or  whether,  in  return  for  the 
promise,  he  has  done  something  that ''he  was 
not  bound  to  do,  or  has  promised  to  do  some  act 
or  abstain  from  doing  aomethine. 

2.  Defendant's  testator  promised.  In  writing, 
to  give  a  certain  sum  to  a  foreign  missionary 
society;  tlie  sum  to  be  expended  in  foreign 
mission  work  in  a  particular  field  in  memory 
of  the  donor's  mother.  The  society  accepted  the 
obligationj  received  a  payment  on  account,  and 
sent  missionaries  to  the  particular  field  desig- 
nated, and  did  not  attempt  to  raise  funds  for 
the  prosecution  of  missionary  work  in  such  par- 
ticular province.  Beld,  tliat  the  obligation  was 
iMised  on  a  sufSdent  consideration. 

Appeal  from  Court  of  Common  Pleas,  War- 
ren County;  Thomas,  Judge. 

Action  by  the  Board  of  Foreign  Missions 
of  the  Presbyterian  Church  in  the  United 
States  of  America  against  Samuel  Q.  Smith, 
executor  of  M.  Waters.  Verdict  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Argued  before  MITCHEUi,  O.  J.,  and 
BROWN,  MBSTREZAT,  POTTER,  and 
THOMPSON,  JJ. 

Edward  Lindsey,  W.  B.  Rice,  W.  D.  Hlnck' 
ley,  J.  H.  Alexander,  and  Earle  V.  MacDoik 
aid,  for  appellant  C.  W.  Stone  and  D.  L 
Ball,  for  appellee. 

THOMPSON,  J.  The  appellant's  conten- 
tion in  this  case  turned  upon  the  question 
whether  there  was  a  good  consideration  for 
the  instrument  of  writing  upon  which  this 
suit  was  brought.    A  test  of  good  consider- 
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(ttion  Is  whether  the  promisee,  at  the  In- 
stance of  the  promisor,  has  done,  forborne, 
or  undertaken  to  do  anything  real,  or  wheth- 
er he  has  suffered  any  detriment,  or  wheth- 
er, in  return  for  the  promise,  he  has  done 
something  that  he  was  not  bound  to  do,  or 
has  promised  to  do  some  act,  or  has  abstain- 
ed from  doing  something.  If  any  of  the  ele- 
ments of  such  test  be  established,  the  con- 
sideration becomes  sufficient  to  support  a 
.promise,  although  its  Inadequacy  may  be 
grossly  disproportionate  to  the  promise.  The 
law  does  not  consider  such  inadequacy,  and 
a  teamed  Judge  has  significantly  said  that 
"the  smallest  spark  of  benefit  or  accommo- 
dation was  BulUcient  to  create  a  valid  con- 
sideration for  a  promise."  If,  therefore,  the 
proofs  In  the  present  case  establish  any  of 
these  elements  which  constitute  a  good  con- 
sideration, appellant's  contention  that  there 
was  none  must  necessarily  fail. 

The  Instrument  in  question  was  made  May 
25,  1901,  by  the  decedent,  M.  Waters,  and  by 
It  he  promised  "to  pay  to  Mr.  Charles  W. 
Hand,  or  Ills  successor.  Treasurer  of  the 
Foreign  Mission  Board  of  the  Presbyterian 
Church,  North,  the  sum  of  Ten  thousand  dol- 
lars ($10,000),  in  payment  as  follows,  viz.: 
two  thousand  dollars  annually  on  the  first 
day  of  June,  1901,  1902,  1903,  1901  and  lOOo, 
without  interest" — reserving  "the  privilege 
of  paying  any  part  or  all  of  the  above 
amounts  In  advance  of  the  dates  specified." 
It  is  added  In  the  Instrument:  "The  forego- 
ing is  a  memorial  of  my  mother,  Mrs.  Polly 
Waters,  and  is  to  be  used  in  foreign  mis- 
sion work  by  the  Foreign  Mission  Board  of 
said  Presbyterian  Church."  Upon  the  back 
of  the  Instrument  was  Indorsed:  "Paid  on 
the  within.  New  York,  May  28,  1901,  Two 
thousand  dollars  ($2,000)  The  Board  of  For- 
eign Missions,  of  the  Presbyterian  Church 
in  the  U.  S.  A.,  Charles  W.  Hand,  Treas- 
urer." The  decedent,  when  he  executed  this 
obligation,  contemplated  certain  terms  in  re- 
gard to  it  Those  were  that  the  board  would 
accept  It,  and  undertake  to  expend  the  mon- 
ey in  foreign  mission  work,  and  thus  estab- 
lish a  memorial  of  his  mother.  The  Rever- 
end Mr.  Smith  testified  that  he  told  Mr.  Wa- 
ters that  he  would  go  to  New  York,  and 
take  the  obligation  with  him,  and  present  it 
to  the  board  of  foreign  missions,  and  that,  if 
they  refused  to  accept  it  on  the  terms  that 
he  wished,  he  would  return  and  bring  it 
back  to  him.  He  testifies:  "I  was  to  ask  the 
.board  if  they  would  accept  it  on  these  terms. 
It  was  to  be  spent  in  foreign  mission  work 
— preferably  In  China — and  I  went  to  New 
York  and  consulted  with  the  secretary  of 
the  board."  He  further  testifies  that  he  stat- 
ed to  the  board  that,  if  they  would  accept 
the  $10,000,  It  would  be  paid  to  them,  pro- 
vided they  would  accept  and  expend  it  in  do- 
ing mission  work  in  China;  that  he  came 
back  and  reported  to  Mr.  Waters  that  the 
board  ti>id  so  agreed,  and  that  the  treasurer 
would  receive  this  mon^  for  this  purpose. 


And  again  he  stated  that  ne  came  back  and 
reported  to  him  that  they  would  accept  it  on 
these  conditions,  and  that  he  was  entirely 
satisfied;  that,  when  he  went  to  New  York 
at  the  request  of  Mr.  Waters,  he  took  with 
him  a  draft  for  $2,000 — the  first  payment 
provided  for — which  be  gave  to  Mr.  Hand, 
who  received  it  as  treasurer,  and  he  gave 
him  a  receipt  for  the  same,  which  he  de- 
livered to  decedent.  Mrs.  Waters  testifies 
that  Dr.  Smith  told  her  husband  that  every- 
thing was  arranged,  and  that,  so  soon  as 
they  could,  they  would  put  missionaries  in 
the  field,  using  the  money  for  that  purpose. 
The  secretary  of  the  board  of  foreign  mis- 
sions testified  that,  under  the  agreement  with 
Mr.  Waters,  two  missionaries  were  appointed 
I  and  sent  to  China,  to  the  province  of  Hunan, 
and  tliat,  because  of  this  obligation  of  Mr. 
Waters,  the  board  had  refrained  from  at- 
tempting to  raise  funds  for  the  maintenance 
and  prosecution  of  missionary  work  In  the 
province  in  qnestion;  that  it  would  have 
been  obliged  to  raise  money  for  that  province 
if  it  had  not  been  for  Its  reliance  upon  this 
obligation. 

It  is  clear,  therefore*  that  the  obligation 
was  delivered  to  appellee,  and  duly  accept- 
ed by  it;  that,  by  reason  of  such  acceptance, 
It  undertook  to  expend  the  mon^  in  mlssloii- 
ary  work  in  China,  and  to  establish  thus  a 
memorial  in  honor  of  the  mother  of  de- 
cedent There  was  thus  clearly  on  its  part 
an  obligation  assumed  by  it  to  perform  the 
work  designated,  and,  in  pursuance  of  this 
agreement  to  do  the  wortc,  it  received  the 
first  payment  on  account  of  the  same.  It 
accordingly  undertook  and  entered  upon  the 
performance  of  an  Integral  part  of  the  work 
in  question.  Belying  upon  this  obligation,  it 
refrained  from  collecting  money  for  mission- 
ary purposes  in  the  province  in  China,  and 
employed  and  sent  two  miaslonaries  th»e 
for  the  purpose  of  doing  the  work  that  it 
had  stipulated  to  perform  by  the  acceptance 
of  the  obligation.  It  does  not  however,  ap- 
pear when  these  missionaries  were  sent— 
whether  before  or  after  the  death  of  Mr. 
Waters — but  it  would  seem  that  taken  in 
connection  with  the  inference  from  the  terms 
-of  the  instrument  and  with  the  receipt  of 
the  part  of  the  money  stipulated  therein  to 
he  paid,  the  presumption  arises  that  the  work 
was  undertaken  and  the  expenditures  there- 
for Incurred  prior  to  the  death  of  Mr.  Wa- 
ters, and  not  subsequent  to  it  The  accept- 
ance of  the  instrument  the  obligation  impos- 
ed and  assumed  to  do  the  work  for  the  pur- 
poses contemplated,  the  receipt  of  the  mon- 
ey, and  the  entering  upon  the  performance 
of  an  integral  part  of  the  work,  the  refrain- 
ing from  making  collecttons,  and  the  tm- 
ployment  of  missionaries,  establish  beyond 
doubt  that  there  was  a  sufficient  consldo^ 
ation  for  the  obligation  in  qnestlOn.  It  has 
been  held  that  the  acceptance  of  an  obliga- 
tion such  as  the  instrument  sued  upon  alone, 
and  without  anything  further,  constltutea  a 
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BUffldent  consideration  therefor.  In  fbe  case 
of  Helfenstein's  Estate,  77  Pa.  328,  18  Am. 
Kep.  448,  where  the  note  was  delivered  after 
the  death  of  the  maker  to  the  seminary  in 
whose  favor  it  was  drawn,  it  was  said  by 
Mr.  Justice  Sharswood:  "Or  if  the  note  had 
been  accepted  by  the  trustees  before  the 
death  of  the  promisor,  it  would  have  stood 
on  the  footing  of  the  principle  applied  in 
Chambers  t.  Calhoun,  18  Pa.  13,  65  Am.  Dec. 
58S.  for  in  such  case,  if  the  trustees  as- 
sumed the  duty  imposed  upon  them  by  the 
torms  or  condition  of  the  note,  it  would  have 
been  a  sufficient  consideration  to  sustain  the 
promise.  But  when  the  decedent  died  the 
tmstees  had  not  accepted  the  note,  and  his 
death  was  a  countermand  in  law  of  the  of- 
fer, for  such  it  most  be  considered  until  ac- 
cepted. In  Phlpps  T.  Jones,  20  Pa.  200,  68 
Am.  Dec.  708,  where  there  was  a  subscrip- 
tion with  others  for  the  benefit  of  a  pro- 
posed association  to  build  a  church,  it  was 
held  that  it  was  a  mere  proposal,  revocable 
until  the  association  was  formed  and  the 
promise  accepted,  and  the  death  of  the  sub- 
scriber was  ^uch  a  revocation."  In  Maine 
Central  Institute  v.  Haskell,  73  Me.  140,  it 
is  said:  "The  promise  was  of  money  for  a 
specified  porpos^— to  make  up  a  building 
fund  for  said  institution.'  This  purpose  was 
ever  recognized  by  the  law  as  a  public  char- 
ity. The  promise  was  made  to  a  definite 
payee  by  name — one  legally  competent  to 
take — Incorporated  for  the  express  purpose 
of  carrying  out  the  object  contemplated  in 
the  promise,  and  therefore  amenable  to  law 
for  negligence  or  abuse  of  the  trust.  It  is 
not,  of  course,  binding  upon  the  promisor 
until  acc^ted  by  the  promisee,  and  may  up 
to  that  time  be  considered  as  a  revocable 
promise.  But  when  so  accepted,  and  much 
more  when 'the  execution  of  the  trust  has 
been  entered  upon — ^when  money  has  been 
expended  in  carrying  out  the  purpose  con- 
templated— It  becomes  a  completed  contract, 
binding  upon  both  parties;  the  promise  to 
pay,  and  at  least  the  implied  promise  to  exe- 
cute, each  being  a  consideration  for  the  oth- 
er." See  Albert  Lea  College  v.  Brown  (Mlnn.> 
93  N.  W.  672,  60  L.  R.  A.  870;  also  Garrigus 
T.  Home  Frontier  &  Foreign  Missionary  So- 
ciety, 3  Ind.  App.  81,  28  N.  B.  1009,  50  Am. 
St  Rep.  262.  In  Roche  v.  Roanoke  Classical 
Seminary,  66  Ind.  198,  it  is  said:  "It  was 
the  absolute  and  unconditional  promise  of 
the  maker  of  the  note,  not  dependent  by  its 
terms  upon  the  acts  of  any  other  man  or 
body  of  men,  to  pay  as  therein  stipulated 
for  the  purpose  therein  expressed.  And  in 
our  opinion  the  only  matters  which  could 
have  been  answered  in  this  action,  to  con- 
stitute a  failure  of  consideration  of  the  note 
in  suit,  would  have  been  an  alleged  aban- 
donment by  the  appellee  of  the  enterprise  for 
which  It  was  incorporated,  and  in  aid  of 
which  the  note  was  executed."  See  Kenka 
College  V.  Ray,  167  N.  T.  86,  60  N.  a  325; 
Atbol  Music  Hall  Company  t.  Carey,  116 


Mass.  671.  In  the  case  of  Amherst  Academy 
V.  Cowls,  6  Pick.  427,  17  Am.  Dec.  387,  it 
is  said:  "But  it  is  quite  sufliclent  to  create 
a  consideration  that  the  other  party — the 
payee — should  have  assumed  an  obligation 
in  consequence  of  receiving  the  note,  which 
he  was  compellable  either  at  law  or  In  equity 
to  perform,  unless  the  promisor  should  be 
able  to  show,  when  sued,  that  the  payee 
had  refused  or  was  unable  or  had  unreason- 
ably neglected  to  perform  the  engagement  on 
bis  part.  In  which  cases  a  defense  might  be 
raised  on  the  ground  of  a  failure  of  the  con- 
sideration." See  Ladles'  Collegiate  InatitTtte 
T.  French,  82  Mass.  196. 

The  general  trend  of  judicial  decision  may 
therefore  be  said  to  be  In  the  direction  of 
sustaining  contracts  for  subscriptions  or  do- 
nations to  churches  or  charitable  or  kindred 
Institutions,  where  the  same  have  been  duly 
accepted;  their  acceptance  constituting  a 
good  consideration,  for  the  reason  that  ob- 
ligations are  thereby  assumed.  Assuredly 
such  contracts  should  not  be  stricken  dowK 
by  the  enforcement  of  a  dose,  tedmical  rule, 
made  for  the  possible  protection  of  tlie  indl^ 
Tldual,  but,  upon  broad  principles,  should  be 
sustained  by  Judicial  authority  so  as  to  ef- 
fectuate the  pnn>oses  Intended.  In  the  prea^ 
ent  case  there  was  not  only  the  obligation  to 
pay  directly,  but  the  acceptance  of  the  same 
by  appellee,  its  receipt  of  part  of  the  money, 
its  part  performance  of  the  obUgations  aS' 
dumed,  its  undertaking  to  carry  them  out 
and  the  refraining  on  its  part  from  making 
collections  on  account  of  the  Instrument  It 
was  not,  therefore,  a  gift  revocaMe  upon  the 
death  of  the  donor,  but  it  was  an  express 
obligation  to  pay,  based  upon  a  good  con- 
sideration. 

The  very  able  and  learned  argmnent  of 
the  appellant,  with  its  varied  citation  of  au- 
thorities, failed  to  shake  the  position  taken 
by  the  appellee,  because  the  facts  as  stated 
had  rendered  It  impregnable. 

The  assignments  of  error  are  not  sustain- 
ed, and  the  Judgment  Is  affirmed. 


BRISTOL  SAV.  BANE  v.  HOLLET  et  al. 

(Supreme  Court  of  Errors  of  Connecticat    Aug. 
12,1904.) 

TBUSTS— PLBDOE  OF  TBTTST  E3TATK— DISCHABOK 

or    TBUBTEB— SETUBN     OT    PLEDOE— AD- 

MINISTaATOBS— INTCBFLEADEB. 

1.  Where  a  will  gave  the  legatee  a  life  estate 
in  certain  stock,  bat  empowered  the  trustee  to 
confide  the  stock  to  the  legatee's  possession  and 
control,  and  the  legatee  pledged  the  stock  undfer 
authority  of  the  trustee,  his  action  in  so  doing 
was  as  agent  for  the  trustee,  and  the  rights  of 
the  pledgee  were  the  same  sa  If  the  trustee  had 
pledged  the  stock  himself,  and  after  the  death 
of  the  legatee  the  trustee  alone  was  entitled  to 
demand  the  return  of  the  stock  on  payment  of 
tlie  notes  which  it  was  pledged  to  secure. 

2.  An  answer  to  a  bill  of  interpleader  not  re- 
plied to  by  any  of  the  parties  interpleading 
must  be  taken  as  true. 
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3.  Where  a  trustee  under  a  will  filed  his  final 
acconnt,  and  transferred  the  tmst  estate  and 
tuaj  rights  of  action  pertaining  thereto  to  the 
administrator  with  the  will  annexed,  and  re- 
ceived his  discharge  as  trustee,  the  administra- 
tor had  title  to  pledged  securities  formerly  held 
by  the  trustee  for  a  beneficiary  since  deceased, 
and  was  entitled  to  maintain  a  demand  for  the 
return  of  the  securities  against  the  pledgee. 

Case  Reserred  from  Superior  Coart,  Hart- 
tord  County;  George  W.  Wheeler,  Judge. 

Action  of  Interpleader  by  the  Bristol  Sav- 
ings  Bank  against  Julian  R.  Holley,  execu- 
tor, and  others.  Case  reserved  for  the  Su- 
preme Court  of  Errors.    Judgment  advised. 

Joslah  H.  Peck,  for  plaintiff.  Theodore 
M.  Maltbie,  for  defendants  Edward  A.  Free- 
man, Adm'r,  and  others.  Cbarles  B.  Per- 
kins, William  Waldo  Hyde,  and  Roger  S. 
Newell,  for  defendant  Julian  R.  Boiler,  ex- 
ecutor. 

BALDWIN,  J.  Shares  in  stmdry  corpo- 
rations, standing  the  name  of  Oeorge  W. 
Mitchell,  trustee  under  the  will  of  Elisha  N. 
Welch,  were  pledged  to  the  plaintiff  by 
James  H.  Welch,  shortly  before  bis  death, 
to  secure  his  notes,  under  circumstances 
stated  in  the  case  of  £^eeman  t.  Bristol  Sav- 
ings Bank,  76  Conn.  212,  66  Atl.  527. .  The 
notes  have  been  paid  by  the  application  of 
part  of  the  securities,  and  this  suit  la 
brought  to  determine  the  title  to  the  balance 
remaining  In  the  hands  of  the  pledgee. 

James  H.  Welch  bad  no  legal  title  to  what 
he  pledged.  At  his  death  the  beneficial  In- 
terest in  this  property  went,  under  the  fifth 
codicil  of  his  father's  will,  to  the  residuary 
legatees,  subject  to  the  rights  of  the  pledgee. 
The  absolute  gift  made  to  James  H.  Welch 
by  the  original  will  was  reduced  to  a  life 
estate  by  the  clear  words  of  this  codicil,  not- 
withstanding the  power  given  to  the  trustee 
to  confide  the  trust  funds  to  his  possession 
and  control.  James  H.  Welch  made  these 
pledges  under  authority  derived  from  the 
trustee^  who  bad  intrusted  him  with  the 
stock  certificates  indorsed  in  blank.  He  re- 
'  ceived  them  Into  his  custody  as  an  agent  for 
the  trustee,  and  the  rights  of  the  plalntilT, 
under  the  circumstances,  were  the  same  as 
U  the  trustee  had  pledged  them  himself. 
Freeman  v.  Bristol  Savings  Bank,  76  Conn. 
212,  2ia  66  Atl.  627.  Whatever  agency  was 
thus  created  ceased  with  the  life  of  the 
agent.  The  trustee,  as  principal,  had  been 
at  all  times  entitled  to  demand  the  stocks 
on  payment  of  the  notes,  and  he  only  could 
demand  them,  or  what  remained  of  them, 
after  the  death  of  James  H.  Welch. 

The  answer  of  the  trustee  by  way  of  Inter- 
pleader disclaims  any  Interest  in  the  securi- 
ties, and  alleges  that  upon  the  death  of 
James  H.  Welch  he  filed  his  final  account  as 
trustee  under  the  will  of  Elisha  N.  Welch 
in  the  court  of  probate  for  the  district  of 
Bristol,  transferred  the  trust  estate,  "and 
any  rights  or  rights  of  action  in  regard  to 
said  estate^  or  pertaining  to  him  as  trustee^ 


to  the  administrator  with  ibe  win  annexed 
of  said  estate,  and  was  duly  discharged  as 
trustee  by  said  court  of  probate."  No  reply 
having  been  filed  to  this  answer  by  any  of 
the  parties  Interpleading,  It  must  be  taken 
as  true.  It  follows  that  the  administrator 
cum  testamento  annexe  of  the  estate  of 
Elisha  N.  Welch  now  holds  whatever  title  to 
the  pledged  securities  was  formerly  held  by 
the  trustee  for  James  H.  Welch.  As  they 
formed  part  of  the  residuary  estate  of  Silisha 
N.  Welch,  It  would  have  been  proper  for  the 
trustee,  had. he  regained  possession  of  them, 
to  turn  them  over  to  the  administrator,  upon 
whom  the  duty  of  collecting  and  distributing 
that  residue  was  cast  by  law.  In  Ilea  of 
this,  he  transferred  his  right  of  action  in  re- 
spect to  them,  and  that  Is  equally  effectual 
to  support  the  claim  of  the  administrator 
against  the  bank.  The  administration  of  a 
dead  man's  estate  is  never  complete  until  all 
the  assets  have  been  turned  over  to  those 
rightfully  entitled  to  them.  Chamberlln's 
Appeal,  70  Conn.  308,  876,  88  Ati.  731.  41  L. 
R.  A.  204. 

The  superior  court  U  advised  to  order  the 
plaintiff  to  pay  and  transfer  the  property  In 
question  to  the  administrator  cum  testamen- 
to annexe  of  the  estate  of  BUsha  N.  Welch, 
deceased.  No  costs  will  be  taxed  in  this 
court  in  favor  of  or  against  any  of  the  par> 
ties.    All  concot. 


(77  Oonn.  SU) 
BRONSON  et  al.  ▼.  THOMPSON  et  aL 

(Supreme  Conrt  of  Errors  of  Oonnectient.   Aog. 
12,  1004.) 

TBDSTS  —  AIiIBNATION  OF  BEN XFICIABT .— FOB* 
CHABB  OF  TBUSIS— VAUDITT— HIOHT  OF  CSED- 
ITOBS  TO  IKFKA.CH  —  APPEAIr-BEaEBVATIOHS 
— qUESTIORS  BBVIKWABLK. 

1.  A  suit  by  general  creditors  to  obtain  a 
Jadgmmt  against  their  debtor,  and  to  have  cer- 
tain equitable  assets  l)donging  to  him  applied  to 
the  satisfaction  of  the  Jnd^ent  obtained,  stands 
on  the  same  footing  as  a  judgment  creditors' 
bill  in  equity,  when  such  creditors  are  clearly  en- 
titled to  the  Judgment  demanded  against  the 
debtor. 

2.  Where  a  will  required  a  trustee  therein  des- 
ignated to  invest  and  reinvest  the  trust  fund, 
and  assume  its  active  management,  and  pay  to 
the  beneficiary  $000  annually  for  10  years,  and 
the  balance,  if  any,  at  the  expiration  of  the  pe- 
riod, but  contained  no  provision  against  an- 
ticipation, alienation,  or  attacimient,  the  benefi- 
ciary could  dispose  of  his  interest,  and  sadi  in- 
terest could  be  reached  by  creditors  of  the 
beneficiary  through  the  medium  of  a  court  of 
equity.  c 

3.  A  trust  can  <mly  be  terminated  by  a  decree 
of  the  proper  court,  and  the  mere  assignment  of 
the  trust  estate  b^  the  beneficiary  to  the  trustee 
does  not  accomplish  that  object. 

4.  The  fact  that  a  trustee  consented  to  pay 
the  beneficiary  a  greater  sum  than  the  annui^ 
to  which  he  was  entitled,  without  any  order  of 
a  court  of  equity,  does  not  deprive  the  trustee 
of  the  right  to  a  credit  for  the  sum  so  paid, 
as  against  the  beneficiary  and  all  claiming  under 
him. 

5.  A  purchase  by  a  trustee  from  the  cestui 
que  trust  of  the  latter's  interest  in  the  trust 

1  5.  Sm  Trusts,  vol.  47,  Omt.  Dig.  il  Wt,  MO-M 
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estate  is  not  Told,  and  ia  voidable  only  at  the 
instance  of  the  cestoi  que  trust,  unless  be  neg- 
lects or  refuses  to  ask  for  relief  under  circum- 
stancea  making  the  neglect  or  refusal  inequi- 
table toward  otbers. 

6.  Where  a  trustee  ptirdiased  the  interest  of 
his  cestui  que  trost  in  the  trust  fund  in  perfect 
good  faiUi,  and  for  an  adequate  price,  and  after 
a  full  disclosure  to  the  latter  of  all  the  facts 
concerning  the  property  and  the  transaction, 
and  without  any  purpose  on  his  part,  or 
knowledge  of  a  purpose  on  the  part  of  tne  cestui 
que  trust,  to  defraud  the  latteTs  creditors,  6uch 
creditors  could  not  impeach  the  trustee's  title 
to  the  trust  fund. 

7.  The  only  questions  that  can  be  properly 
considered  on  a  reservation  are  such  as  per- 
tain to  the  proper  disposition  of  the  cause  on 
the  issues  formed  by  the  pleadings,  and  such 
facta  as  may  be  ascertained  by  agreement,  or 
determined  by  a  finding  or  verdict. 

Caae  Reserved  from  Court  of  Common 
Pleas,  New  Haven  Connty;  James  Bishop, 
Judge. 

Action  by  Nathan  S.  Bronson  and  others 
against  Seymonr  S.  Thompson  and  others. 
Case  reserved  for  the  Supreme  Coiurt  of  Bt^ 
rors.    Judgment  advised  for  defendants. 

Henry  G.  Newton  and  Ward  Cbnrcb,  for 
plaintiffs.  WUUam  H.  Ely  and  Albert  H. 
Barclay,  for  defendant  Atwater. 


BAIjDWIN,  J.  This  suit  Is  brought  against 
William  J.  Atwater,  as  trustee  under  the 
will  of  Charles  E.  Thompson,  Seymour  S. 
Thompson,  a  beneficiary  under  the  will,  and 
the  executors  of  tbe  will ;  the  writ  also  con- 
taining a  process  of  fordgn  attachment 
against  the  trustees  and  the  executors.  The 
finding  shows  these  facts:  In  1900  Charles 
E.  Thompson  died,  leaving  by  bis  will  $7,000 
In  trust  "to  safely  Invest  and  reinvest  the 
same,  with  power  to  execute  all  deeds,  con- 
veyances, and  transfers  necessary  to  the 
pr(^>er  management  of  the  same,  and  to  pay 
to  my  brother,  Seymour'S.  Thompson,  of  said 
town  of  New  Haven,  the  sum  of  six  hundred 
dollars  annually  for  the  period  of  tm  years 
from  the  date  of  my  death ;  and  If  after  the 
expiration  of  ten  years  there  shall  remain 
any  balance  of  said  trust  fund,  then  I  direct 
that  the  sum  be  paid  to  him."  Seymour  S. 
Thompson  was  also  one  of  the  residuary  leg- 
atees. Atwater  accepted  the  trust,  and  pri- 
or to  July  6,  1902,  bad  received  over  $5,000 
from  the  executors.  On  January  1,  1903, 
Seymour  S.  Thompson  owed  the  plaintiffs 
f380.  He  had  previously  received  over  $2,- 
300  from  the  trustee,  and  for  some  weeks 
bad  been  unsuccessfully  importuning  him  to 
buy  out  all  bis  (Thompson's)  Interests  under 
tbe  win.  He  also  sought  to  sell  out  to  oth- 
ers, and  employed  a  broker  for  that  purpose, 
but  tbe  best  offer  be  received  was  $2,600. 
Finally,  on  learning  this,  Atwater  agreed  on 
January  5,  1903,  to  buy  out  bis  Interest  In 
tbe  trust  fund  for  $3,000,  and  paid  him  that 
sum  In  cash,  taking  a  written  assignment. 
At  this  time  Thompson  was  sul  juris;  bad 
full  information  and  complete  understanding 
of  all  the  facts  concerning  the  property,  tbe 


transaction  itself,  tbe  person  with  whom  be 
was  dealing,  and  bis  relation  to  blm ;  all  tbe 
facts  and  the  force  and  effect  of  the  trans- 
fer were  explained  to  him  by  two  attorneys 
other  than  any  attorney  representing  At- 
water; and  Atwater  himself  made  to  blm  a 
perfectly  honest  and  complete  disclosure  of 
all  knowledge  or  Information  In  bis  pos- 
session concerning  tbe  property,  and  paid  a 
fair  and  adequate  price  for  bis  interest,  and 
more  than  had  been  offered  by  any  one  else. 
Neither  Atwater  nor  Thompson  then  knew 
whether  the  trust  l^acy  would  be  paid  in 
full  by  the  executors,  but  Atwater  expected 
to  make  a  profit.  Atwater  In  this  transac- 
tion acted  In  good  faith,  and  was  not  in- 
fluenced by  a  selfish  motive;  and  his  pur- 
chase of  the  Interest  In  said  trust  secured 
to  Thompson  more  money  than  be  could  have 
obtained  from  any  other  parties,  and  more 
than  be  had  offered  to  assign  said  interest 
for.  He  bought  wltbotit  notice  of  any  obli- 
gation due  from  Thompson  to  tbe  plaintiffs 
or  to  any  other  person,  and  bad  no  knowl- 
edge. Information,  or  Intimation  that  Thomp- 
son bad  any  expectation  or  desire  to  prevent 
any  of  his  creditors  from  obtaining  all  sums 
of  money  that  might  be  due  them  from  blm. 
Thompson  has  not  bem  beard  of  since  tbe 
assignment,  and  bis  whereaboats  are  un- 
known. He  did  not  appear  to  defend.  He 
bad  no  property  outside  of  his  interest  In  the 
trust  fond,  known  to  tlie  plaintiffs:  He 
has  never  attempted,  or  authorized  the  plaln- 
VttB  to  attempt,  to  avoid  tbe  assignment  Be- 
fore giving  It,  he  had  told  Atwater  that  be 
wanted  to  leave  tbe  state.  There  was  no  evi- 
dence that  be  was  Indebted  to  any  one  but 
tbe  plaintiffs,  except  for  a  broker's  commis- 
sion of  $100  on  tbe  sale  to  Atwater.  There 
will  be  no  residuary  estate,  and  the  executors 
will  only  be  able  to  pay  $6,386457,  in  all,  to- 
wards making  up  tbe  $7,000  trust  fund.  This 
suit  was  brought  on  January  26,  1908,  and 
the  executors  then  had  about  $2,600  in  their 
bands.  They  have  since  sold  land  and  paid 
to  Atwater  $656.67,  and  at  tbe  time  of  tbe 
trial,  tn  1904,  bad  $600  more  In  their  bands, 
wbich  was  applicable  to  making  up  the  trust 
fund. 

The  plaintiffs  are  clearly  entitled  to  Judg- 
ment against  Thompson  for  what  be  owes 
tbem.  This  pats  their  suit,  under  our  prac- 
tice, on  the  footing  of  a  judgment  creditors' 
bill  In  equity.  Vail  v.  Hammond,  60  Conn. 
374,  383,  22  AU.  954,  25  Am.  St  Bep.  330. 

It  Is  plain  from  the  will  of  Charles  B. 
Thompson  that  be  meant  bis  brother  to  re- 
ceive imder  tbe  trust  which  be  created  for 
his  ben^t  only  $600  annually  for  10  years, 
and  tbe  balance.  If  any,  of  the  fund,  at  tbe 
expiration  of  that  period.  The  trustee  was 
required  to  invest  and  reinvest  it  safely, 
and  assume  its  active  management  It  was 
therefore  not  a  mere  passive  or  dry  trust. 
Nevertheless,  as  there  was  no  provision 
against  anticipation,  alienation,  or  attach- 
ments, tbe  cestui  que  trust  could  dispose  of 
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his  Interest,  and  whatever  be  could  assign 
bis  creditors  could  as^  the  aid  of  a  court 
of  equity  In  securing  for  their  benefit.  Hunt- 
Inston  T.  Jones,  72  Conn.  45,  43  Atl.  664; 
Sears  v.  Gboate,  146  Mass.  385,  15  N.  E.  786, 
4  Am.  St  Rep.  820. 

His  assignment  to  the  trustee  did  not  ter- 
minate the  trust.  That  could  only  be  accom- 
plished by  a  decree  of  a  proper  court.  2 
Perry  on  Trusts,  i  920.  The  defendant  At- 
water  Is  therefore  properly  made  a  party  as 
trustee. 

He  would  have  been  Justified  in  refusing  to 
pay  over  to  Seymour  S.  Thompson  more  than 
the  annuity  of  $600,  unless  ordered  to  do  so 
by  a  court  of  equity.  Claflin  t.  Claflln,  149 
Mass.  19,  20  N.  E.  454,  3  h.  B.  A.  370,  14 
Am.  St.  Rep.  393.  That  he  consented,  how- 
ever, to  make  larger  payments  without  such 
protection,  does  not  deprive  him  of  the  right 
to  credit  for  them,  as  against  Thompson  and 
all  claiming  under  him. 

The  question,  then,  is  whether  the  plain- 
tiffs, as  Judgment  creditors,  can  fasten  an 
equitable  lien  upon  ao  much  of  the  trust 
fund  which  has  come  or  may  come  into  the 
hands  of  Atwater  as  may  remain  after  de- 
ducting the  payments  made  therefrom  t» 
Thompson  before  they  sued,  together  widi 
any  proper  charges  for  services  and  ex- 
'Penses  in  the  execution  of  the  trust  Tbey 
clearly  can,  unless  the  assignment  stands  in 
the  way.  This  the  defendant  Thompson  does 
not  attack.  A  purchase  by  a  trustee  from  the 
cestui  que  trust  of  bis  interest  in  the  trust 
'estate  is  not  void.  If  there  was  any  want 
of  equity  towards  him  in  the  transaction, 
the  cestui  que  trust  can  avoid  the  sale  by  an 
equitable  proceeding ;  but  unless  he  neglects 
or  refuses  to  ask  for  such  relief  under  cir- 
cumstances making  the  neglect  or  refusal  in- 
equitable towards  others,  no  one  else  can. 
1  Perry  on  Trusts,  f  195. 

The  complaint  alleges  that  Thompson  made 
die  assignment  to  defraud  the  plaintiffs  and 
his  other  creditors,  which  Atwater  well 
knew.  In  the  answer  of  Atwater,  these  aver- 
ments were  denied;  and  he  pleaded  that 
be  bought  In  entire  good  faith,  and  with- 
out knowledge  that  Thompson  was  indebt- 
ed to  any  one.  The  finding  as  to  these 
points  is  substantially  in  favor  of  Atwater. 
It  is  also  in  his  favor  as  regards  any  right 
of  the  cestui  que  trust  to  avoid  the  assign- 
ment, although  in  that  respect  it  would  seem 
that  the  court  below  overlooked  the  circum- 
stance that  Atwater,  under  the  terms  of  the 
trust,  and  from  his  control  over  the  trust 
fund,  could  well  afford  to  pay  a  larger  price 
than  others,  and  that  the  fact  that  he  ex- 
pected to  make  a  profit  out  of  his  purchase 
is  hardly  consistent  with  the  further  fact  also 
found  that  he  was  not  influenced  by  a  selfish 
motive. 

The  plaintiffs  therefore  failed  to  make  out 
the  case  which  they  had  stated.  The  proofs 
showed  that  It  was  not  inequitable  towards 
them  on  the  part  of  Thompson  for  him  to 


n^lect  or  refuse  to  attempt  to  avoid  the 
sale.  Whatever  may  have  been  Iiis  motive 
in  making  it,  no  purpose  to  defraud  his  cred- 
itors having  been  known  to  or  shared  by 
Atwater,  they  cannot  impeach  the  latter's 
title.    Partelo  v.  Harris,  26  Conn.  480. 

Evidence  was  offered  and  ruled  out  on  the 
trial  in  the  court  of  conuuon  pleas  under  a 
claim  that  it  would  show  that  Atwater  used 
the  balance  of  the  trust  fund  then  remaining 
in  his  hands,  which  amounted  to  about  $2,- 
820,  in  making  up  the  ¥3,000  which  he  paid 
to  Thompson.  The  plaintiffs  seek  to  review 
that  ruling  on  this  reservation.  The  pro- 
ceeding Is  not  adapted  to  such  a  purpose^ 
The  only  questions  that  can  be  properly  con- 
sidered on  a  reservation  are  such  as  pertain 
to  the  proper  disposition  of  the  cause  on  the 
issues  formed  by  the  pleadings,  and  such 
facts  as  may  be  ascertained  by  agreement 
or  determined  by  a  finding  or  verdict 

The  court  of  common  pleas  is  advised  to 
dlsnriss  the  complaint  Costs  in  this  court 
will  be  taxed  for  the  defendants.  The  other 
Judges  concurred. 


(77  Conn.  IK) 
H.  Ii.  HANDY  &  CO.  v.  SMITH. 

(Supreme  Court  of  Errors  of  Connecticnt    Aug. 
12,  1904.) 

DEFOSrnORB— PBESGNCE       OF       DKPORENT       IR 

CODBT—BVIDERCE— ENTRIES   IN    BOOK 

ACCOUNT— HAKICLESS    KBBOB. 

1.  The  deposition  of  one  in  court,  ready  and 
-willing  to  testify,  is  properly  excluded. 

2.  ^tries  In  a  book  relating  to  deliveries  of 
merchandise  by  defendant  to  B.,  though  also 
containing  memoranda  made  and  used  by  de- 
fendant fii  reference  to  other  matter,  are  ad- 
missible as  entries  in  book  account;  they  not 
being  mere  memoranda;  defendant  testifying 
that  this  was  his  account  book,  and  the  only 
one  he  kept  and  that  said  entries  were  made 
at  the  time  of  the  deliveries. 

3.  In  an  action  on  book  account  for  articles 
sold  by  B.,  in  rebuttal  of  evidence  of  payments, 
the  books  showing  no  credits  for  such  payments, 
are  admissible,  in  connection  with  evidence  that 
the  usual  course  of  business  in  B.'s  store  was 
such  that  the  payments,  if  made,  would  probably 
have  been  credited  on  the  books. 

4.  Ezcinsion  of  books  to  show  that  certain 
payments  claimed  to  have  been  made  were  not 
credited  therein  is  harmless,  the  fact  being  oth- 
erwise proved  and  admitted. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;    James  Bishop,  Judge. 

Action  by  Herbert  L.  Hand^  and  others, 
partners  as  H.  L.  Handy  &  Co.,  against  Anson 
G.  Smith.  Judgment  for  defendant  Plain- 
tiffs appeal.    Affirmed. 

Clifford  C.  Gilbert,  for  appellants.  Bobert 
L.  Munger,  for  appellee. 

TORRANCE,  C.  J.  This  suit  was  brought 
to  recover  the  balance  claimed  to  be  due 
upon  a  book  account  from  the  defendant  to 
one  Burkhardt.  Burkhardt  was  adjudged  a 
bankrupt  on  the  20th  of  March,  1902,  and  by 

f  1.  Sm  Depositions,  voL  U,  Cant  Die  I  Mt- 
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his  trnstees  this  account  was  duly  assigned 
to  the  plaintiffs.  At  the  time  Burkhardt 
went  into  bankruptcy,  his  books  showed  the 
balance  of  said  account  to  be  $99.07.  The 
defense  was  payment  of  this  admitted  t>al- 
ance  by  the  delivery  to  Burkhardt  between 
February  26th  and  March  12,  1902,  of  sundry 
articles  of  merchandise  and  $45  In  cash.  The 
plaintiffs  denied  the  payment,  and  this  was 
the  only  issue  in  the  case,  and  the  Jury  found 
it  for  the  defendant  The  plaintiffs  now 
claim  that  the  trial  court  erred  In  certain 
of  its  rulings  upon  evidence  and  in  its  charge. 
The  errors  alleged  are  fourteen  in  number. 
Some  of  them  are  frivolous,  and  there  are 
only  three  or  four  that  seem  to  merit  con- 
sideration. One  of  these  relates  to  the  exclu- 
sion of  the  deposition  given  by  Schneider. 
The  court,  against  the  objection  of  the  plain- 
tiffs,  excluded  the  deposition  because  Schneid- 
er was  present  in  court,  ready  and  willing 
to  testify  in  the  case.  The  deposition  was 
properly  excluded.  Nellson  v.  Hartford  St. 
Ry.  Co.,  67  Conn.  466,  34  Atl.  820. 

In  support  of  his  claim  of  payment  by 
delivery  of  merchandise  to  Burkhardt  as  al- 
leged In  the  answer,  the  defendant  produced 
a  book,  which  is  made  a  part  of  the  record, 
containing  entries  relating  to  such  deliveries. 
The  book  also  contained  memoranda  made 
and  used  by  the  defendant  in  reference  to 
other  matters.  The  defendant  testified  that 
this  was  Ills  account  book,  and  the  only  one 
he  kept;  that  the  entries  In  said  book  re- 
lating to  said  deliveries  of  merchandise  to 
Burkhardt  were  made  by  him  at  the  time 
when  the  merchandise  therein  described  was 
delivered  to  Burkhardt.  The  defendant  then 
offered  these  entries  in  evidence,  and  the 
plaintiffs  objected  to  their  admission  on  the 
ground  that  the  book  "was  not  a  proper  ac- 
count tx>ok,"  and  that  it  "did  not  appear  to 
be  a  correct  account  kept  by  the  defendant 
with  Burkhardt."  The  court  properly  admit- 
ted the  entries  in  evidence.  Under  the  cir- 
cumstances appearing  in  evidence  In  refer^ 
euce  to  these  «itrles  of  the  sale  and  delivery 
of  merchandise,  the  entries  were  entries  in 
book  account  and  not  mere  memoranda. 
Oleason  t.  Kinney,  65  Yt  660,  27  Atl.  20& 
And  as  such  entries  they  were  clearly  admis- 
sible in  a  case  of  this  kind,  under  section 
981  of  the  General  Statutes  of  1902.  Plumb 
V.  CurHss,  66  Ctonn.  154,  167,  33  Atl.  998. 

Burkhardt  and  the  defendant  both  testified 
In  support  of  the  defendant's  claim  of  pay- 
ment by  cash  and  merchandise  as  alleged  in 
the  answer.  To  rebut  this  evidence  the 
plaintiffs  offered  the  daybooks  and  ledger  of 
Burkhardt,  covering  the  period  during  which 
it  was  claimed  said  payments  had  been 
made,  "for  the  purpose  of  showing  thattbera 
were  no  credits  thereon  for  said  merchandise 
and  money."  The  books  were  offiered  in'  oon- 
aection  with  evidence  showing  that'the  nsua) 
course  of  business  In  Burkhardfs  Store  was' 
duch  that  the  claimed  payments,  if  made, 
would  probably  have  been  credited  upon  the 


books.  The  court  excluded  the  traoks,  and 
we  think  it  erred  in  so  doing.  The  fact  that 
these  books,  under  the  facts  in  regard  to  them 
aK>earlng  In  evidence,  contained  no  credits 
to  Smith  for  any  of  his  claimed  payments 
between  February  26  and  March  12,  1902, 
was  a  very  slgniflcant  fact  clearly  admissible 
in  rebuttal;  and  the  excluded  books  were 
admissible  as  evidence  to  show  that  fact 
But  we  think  tliis  erroneous  ruling  did  the 
plaintiffs  no  harm.  It  was  the  fact  tliat 
the  books  contained  no  credits  for  the  claim- 
ed payments,  to  which  tile  plaintiffs  were  en- 
titled; and  they  were  allowed  to  prove  that 
fact  by  other  evidence,  and  they  did  so. 
Burkhardt  testified  that  there  were  no  such 
credits;  and  his  bookkeeper  exam^ed  the 
books  in  the  presence  of  the  Jury,  and  tes- 
tified that  there  were  no  such  credits;  and 
the  defendant's  counsel,  in  the  presence  ot 
the  Jury,  expressly  conceded  that  there  were 
no  such  credits.  Under  these  drcnmstances, 
it  Is  difScult  to  see  how  the  exclusion  of  evi- 
dence tending  to  prove  a  fact  can  be  harmfuL 
when  the  existence  of  the  fact  sought  to  be 
proved  Is  afterwards  proved  and  admitted. 

The  plaintiffs  complain,  also,  of  certain 
parts  of  the  charge;  bnt  taking  it  as  a  whole, 
we  think  there  is  nothing  in  it  that  entitles 
the  plaintiffs  to  a  new  trlaL 

There  is  no  error.  The  other  Judges  con- 
eoiced. 


(77  Conn.  158) 
HATWOOD  v.  HAMM. 

OSnpreme  Coort  of  Errors  of  Connecticut    Aug. 
12, 1904.) 

BUNAWAT  HOBSES— AUTHOBPTT  Of  DBIVEB— AD- 
HISSIONS— RES  OESTiS— U;AVIN0  HOBSE  DK- 
HITCnED  IN  STBEEIV-LIABILITT  Of  OWNBB— 
FDNITIVX  DAMAQES. 

.  1.  One,  by  being  authorized  to  drive  another's 
horse,  Is  not  made  his  agent  to  make  admissions 
as  to  the  horse's  habits. 

2.  Declarations  of  the  driver  of  a  horse,  made 
shortly  after  the  horse,  being  left  unhitched,  ran 
away,  injuring  plaintiff,  that  he  had  a  habit  of 
running  away,  are  not  part  of  the  res  gestte. 

3.  Testimony  of  defendant  in  an  action  for 
Injury  from  the  mnning  away  of  his  horse  that 
his  son  was  in  charge  of  it  at  the  time,  and  was 
using  it  to  attend  to  some  of  his  own  business, 
and  probably  some  of  defendant's  also,  is  prima 
facie  proof  of  agency. 

4.  One  may  recover  for  injury  from  a  flm- 
away  horse  which  had  been  left  nnhitched,  with- 
ont  proof  that  it  had  a  habit  of  running  away, 
known  to  its  owner,  if  ft  was  left  in  the  street, 
unhitched,  under  circnmstanci  which  made  it 
negligence  to  do  so. 

5.  The  owner  of  a  horse  which  ran  away,,  in- 
juring plaintiff,  is  not  liable  for  punitive  dam- 
ages, though  it  was  in  the  habit  of  running 
away,  and  was  negligently  left  by  the  driver 
unhitched  in  the  street;  the  owner  not  having 
authorized,  approved,  or  ratified  this. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  James  Bishop,  Judge. 
,  Action  by  William  Haywood  against 
Charles  M.  Hamm.  -  Judgment  for  plaintiff  on 
a  verdict,  motion  to  set  aside  which,  was  de- 
nied.   Defendant  appeals.    Reversed. 

f  4.  Sea  Highways,  VOL  36,  Cent.  DIfr  1 1t9.-  ■ 
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Howard  C.  Webb,  for  appellant  James  M. 
SulUyan  and  EJdward  J.  Maher,  for  appellee. 

BAUDWIN,  J.  The  plaintiff,  while  driving 
upon  a  city  street,  was  struck  and  injured  by 
a  runaway  horse  owned  by  the  defendant. 
In  his  complaint  he  alleged  that  the  horse 
bad  been  carelessly  left  unhitched,  though  he 
had,  and  the  defendant  knew  he  had,  a  habit 
of  running  away.  To  prove  this  habit,  he 
was  allowed  to  Introduce  evidence  of  declara- 
tions made  shortly  after  the  accident  by  the 
defendant's  son,  who  had  been  in  charge  of 
the  horse  that  day,  and  had  left  him  standing 
In  the  street  by  the  curbstone  just  before  he 
ran  away.  In  this  there  was  error.  One  an- 
thorized  to  drive  another's  horse  is  not  there- 
by made  bis  agent  for  the  purpose  of  making 
admissions  as  to  the  habits  of  the  animal. 
Nor  were  the  declarations  part  of  the  res 
gestse  pertaining  to  the  accident.  They  were 
subsequent  in  time,  and  narrative  in  charac- 
ter. 

The  defendant  was  called  as  a  witness  by 
the  plaintiff,  and  testified  that  his  son  was  in 
charge  of  the  horse  on  the  day  in  question, 
and  was  using  it  to  attend  to  some  of  his  own 
business^  and  probably  some  of  his  (the  fa- 
ther's), also.  This  was  correctly  held  to  be 
sufiSclent  prima  facie  proof  of  agency.  Hoyt 
v.  Danbnry,  69  Conn.  841,  349,  37  Atl.  1001. 

The  trial  court  properly  instructed  the  Jury 
that,  to  Justify  a  verdict  for  the  plaintiff,  it 
was  unnecessary  for  him  to  prove  that  the 
horse  had  a  habit  of  running  away,  which 
was  known  to  the  defendant.  It  was  enough 
if,  whatever  its  disposition  and  habits,  it  had 
been  left  In  the  street,  unhitched,  under  cir- 
cumstances which.  In  the  opinion  of  the  Jury, 
all  things  considered,  made  that  a  negligent 
act  on  the  part  of  one  whom  the  defendant 
bad  made  his  agent  in  the  matter.  This  was 
substantially  what  the  Jury  were  told. 

They  were,  however,  also  Instructed  that 
if  they  were  satisfied  that  the  horse  had  the 
habit  of  running  away,  and  the  defendant 
knew  it,  and  It  was  negligently  left  unhitched 
or  insecurely  fastened  by  the  defendant's 
agent,  exemplary  damages  could  be  awarded. 
This  was  erroneous.  Exemplary  damages 
are  given  as  a  punishment  for  an  offense, 
and  only  against  those  who  participated  in 
the  offense.  The  tort  charged  In  the  com- 
plaint was  that  of  the  agent,  in  leaving  the 
horse  unhitched.  This  act  the  defendant  nev- 
er expressly  authorized,  approved,  or  ratified. 
Nor  did  be  do  or  say  anything,  so  far  as  ap- 
pears, which  could  have  led  the  agent  to  sup- 
pose that  it  was  authorized.  He  therefore 
committed  no  offense  which  could  be  the 
proper  subject  of  such  a  punishment.  Mal- 
senbadcer  v.  Society  Concordia,  71  Conn.  869, 
42  AtL  67,  71  Am.  St.  Rep.  213. 

Tbe  verdict  was  one  which,  under  the 
charge,  the  Jury  could  well  return,  and  so  the 
motion  to  set  it  aside  was  properly  overruled. 

There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 


(n  Conn.  UO) 
STKRN  r.  LEOPOLD  SIMONS  &  CO. 
(Supreme  Court  of  Errors  of  Connecticut.    Aug. 
12.  1904.) 

PAWNBBOKKBS  —  SALE  OF  PLEOGES — ^PHIVATK 
BALB8  —  BFKCIAI.  AQREEVENTS  —  EVIDKMCK— 
CUSTOM  —  ACTIONS  —  INBTBUCTIOKB  —  HEW 
TBIALB — DISCBETION  OF  COUBT. 

1.  In  an  action  against  a  pawnbroker  for  con- 
version, a  charge  that  the  contract  of  pawn  im- 
plies a  right  in  the  pawnee,  on  defanlt  by  the 
pawnor,  to  sell  the  article  pawned,  for  the  pur- 
pose of  enforcing  payment  of  tbe  debt,  and  that 
the  right  of  sale,  in  the  absence  of  an  agree- 
ment prescribing  the  manner  thereof,  most  be 
exercised  by  a  public  sale  after  notice,  bnt  that, 
if  the  parties  to  the  contract  made  a  special 
agreement  controlling  the  manner  of  sale,  sndt 
an  agreement  waa  not  against  public  policy, 
and  the  sale  made  in  parsaance  thereof  was  not 
a  wrongful  conversion,  was  substantially  cor- 
rect and  adequate. 

2.  In  an  action  against  a  pawnbroker  for  con- 
version, the  question  as  to  the  legal  effect  of  a 
special  agreement  between  tbe  pawnor  and 
pawnee  purporting  to  deprive  the  former  of  all 
equity  in  the  surplus  proceeds  of  a  sale  of  the 
article  pawned  was  impertinent  to  the  issues, 
and  a  charge  thereon  waa  properly  refused. 

5.  A  party  cannot  complain  of  a  charge  given 
at  his  request 

4.  Requests  to  charge,  which,  as  framed,  were 
largely  objectionable  in  form  and  substance, 
were  properly  disregarded  as  a  whole. 

6.  In  an  action  against  a  pawnbroker  for  con- 
version, evidence  tending  to  prove  a  custom 
among  all  pawnbrokers  m  the  state  to  sell,  in 
the  usual  course  of  business,  pledges  not  re- 
deemed after  the  expiration  of  six  months,  was 
properly  admitted. 

6.  Wnere  an  agreement  by  which  an  article 
was  pawned  is  to  be  proved  by  the  language 
and  conduct  of  the  parties  in  the  negotiation 
ending  in  the  delivery  of  the  article,  knowledge 
by  the  pawnor  of  a  general  custom  in  the  con- 
duct of  the  business  of  the  pawnee  to  sell  arti- 
cles pawned  in  the  usual  course  of  business  at 
the  end  of  six  months,  without  notice,  may  tend 
to  prove  what  the  parties  meant  and  understood 
by  what  they  said  and  did,  and  so  be  relevant 
to  the  issue  of  the  existence  and  terms  of  the 
agreement  between  them. 

7.  Where  there  was  some  evidence  of  the 
agreement  relied  on  in  defense,  the  action  of  the 
court  in  denying  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  evidence  was 
within  its  legal  discretion. 

Appeal  from  City  Court  of  New  Haven; 
Richard  H.  Tyner,  Judge. 
Action  by  Isaac  Stem  against  Leopold  SI* 

mons  &  Co.     From  a  Judgment  for  defend- 
ants,' plaintiff  appeals.    Affirmed. 

The  reasons  for  appeal  assign  error  in  the 
refusal  of  tbe  court  to  charge  in  all  respects 
as  requested  by  tbe  plaintiff  in  writing,  in 
the  charge  as  given,  in  the  rulings  upon  the 
admission  of  evidence,  and  In  the  denial  of 
the  plaintiff's  motion  to  set  aside  the  verdict 
and  grant  a  new  trial  on  tbe  ground  of 
verdict  against  evidence. 

Benjamin  Slade  and  lilaxwell  Slade,  for  ap> 
pellant    Robert  C.  Stoddard,  for  appellees. 

HAMERSLEY,  J.  Tbe  plaintiff  claims 
damages  for  the  wrongful  conversion  by  tbe 
defendants  of  a  ring,  tbe  property  of  the  plain- 
tiff. The  complaint  alleges  that  the  plalntitt 
delivered  the  ring  to  the  defendants  by  way 
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of  pledge  for  a  loan  of  $50,  nnder  a  contract 
by  which  the  defendants  promised  to  redeliv- 
er the  ring  upon  the  plaintUTa  payment  of 
aald  loan;  that  the  wrongful  conversion  con- 
aiated  in  the  defendants  selling  the  ring  with- 
out notice  of  any  kind  to  the  plaintiff,  and  the 
defendants'  refusal  to  redeliver  the  ring  up- 
on tender  of  the  amount  of  the  loan  and  in- 
terest made  by  the  plaintiff.  The  answer  de- 
nies the  allegation  as  to  the  contract  of 
pledge,  alleging  tliat  the  ring  was  delivered 
in  pursuance  of  an  agreement  that  the  de- 
fendants should  hold  said  ring  for  six  months, 
and,  if  not  redeemed  within  tliat  time  by  the 
plaintiff,  should  sell  the  same  without  fur- 
ther notice  to  the  plaintiff,  and  admitting  the 
otber  facts  alleged  by  the  plaintiff.  This 
fact,  namely,  did  the  plaintiff  make  an  ex- 
press agreement  with  the  defendants,  au- 
thorizing them  to  sell  the  ring  if  not  redeem- 
ed within  six  months,  without  further  notice 
to  tbe  plaintiff  7  was  submitted  to  the  Jury  by 
the  pleadings  as  determinative  of  the  plain- 
tiff's alleged  cause  of  action.  The  verdict  of 
tbe  jury  found  this  fact  for  the  defendants, 
and  the  court  rendered  judgment  for  them-  ac- 
cordingly. No  question  as  to  tbe  mere 
amount  of  damages,  had  the  Jury  found  tbe 
main  issue  for  the  plaintiff,  and  no  question 
as  to  tbe  liability  of  the  defendants  in  a  dif- 
ferent action  for  any  part  of  the  proceeds  of 
the  sale,  If  lawfully  made  by  them,  can  af- 
fect the  validity  of  tbe  Judgment  thus  render- 
ed, and  no  such  question  is  properly  raised  in 
this  appeal. 

The  facts  as  conceded  upon  tbe  pleading^ 
and  trial  were  these:  Tbe  defendants  are 
pawnbrokers,  and  the  plaintiff  applied  at 
their  pawnshop  for  a  loan  upon  a  diamond 
ring.  There  were  negotiations  between  the 
parties  which  resulted  in  tbe  pawn  of  tbe 
plaintiffs  diamond  ring  to  secure  a  loan  of 
$50;  the  plaintiff  receiving  tbe  osual  pawn 
ticket,  upon  which  was  printed,  with  other 
information  as  to  tbe  course  of  business,  the 
following:  "Goods  pawned  will  not  be  kept 
longer  than  six  months  from  date  of  ticket 
and  no  further  notice  will  be  given."  Tbe 
plaintiff  did  not  redeem  the  ring  within  six 
months,  and  did  not  offer  to  redeem  it  until 
eleven  months,  from  the  date  of  the  ticket 
After  tbe  expiration  of  six  months  (that  is, 
more  than  eight  months  from  the  date  of  the 
ticket),  tbe  defendants  put  the  ring  on  sale, 
and  sold  it  in  the  nsoal  course  of  business. 
As  to  tbe  contested  fact,  the  defendants 
claimed  that  upon  the  evidence  produced  as 
to  tbe  language  and  conduct  of  the  parties  In 
the  negotiations  wbicb  resulted  in  the  pawn 
of  tbe  ring,  and  the  delivery  of  the  pavni 
ticket  therefor,  an  express  agreement  was 
proved,  whereby  the  plaintiff  agreed  that.  If 
he  did  not  redeem  the  ring  witliin  six  montbs, 
the  defendants  might  sell  tbe  same  at  pri- 
vate sale,  without  further  notice.  Tbe  plain- 
tiff claimed  that  the  evidence  was  wholly  in- 
sufflcient  to  prove  such  an  agreement,  but, 
on  tbe  contrary,  it  did  clearly  prove  a  pawn 


of  the  ring,  without  any  special  agreement. 
In  submitting  this  question  of  fact  to  the 
Jury,  tbe  court  substantially  charged,  in  com- 
pliance with  tbe  requests  of  the  plaintiff, 
that  tbe  contract  of  pawn  implies  a  riglit  In 
tbe  pawnee,  upon  defafnlt  by  the  iwwnor,  to 
sell  the  article  pawned  fi  r  tbe  purpose  of  at- 
forcing  payment  of  the  debt  secured  thereby, 
and  that  this  right  of  sale.  In  the  absence  of 
an  agreement  prescribing  the  manner  of  sale, 
must  be  exercised  by  a  public  sale  after  due 
notice  of  the  pawnee's  intention  to  sell,  and 
Of  the  time  and  place  of  sale,  and  that,  if  the 
Jury  should  Und  no  special  agreement  was 
made  between  the  plaintiff  and  defendants, 
tbe  sale  as  admitted  by  the  defendants  was 
a  wrongful  conversion  of  tbe  plaintiffs  prop- 
erty, and  their  verdict  must  be  for  tbe  plain- 
tiff. Tbe  court  further  chargred  tliat  if  the 
Jury  should  find,  upon  the  evidence  produced 
as  to  tbe  negotiations  and  conduct  of  tbe  par- 
ties^  that  the  plaintiff  and  defendants  did  In 
fact  make  a  special  agreement  controlling  tbe 
manner  of  sale,  as  claimed  by  tbe  defendants, 
an  agreement  thus  made  is  valid  and  not 
against  public  policy,  and  that  the  sale  made 
by  the  defendants  in  pursuance  of  that  agree- 
ment was  not  a  wrongful  conversion,  and 
tbeir  verdict  mnst  be  for  the  defendants. 

There  is  no  error  in  this.  The  plainUfl 
asked  the  court  to  charge  tbe  Jury  as  to  tbe 
legal  effect  of  a  special  agreement  purport- 
ing to  deprive  the  pawnor  .of  all  equity  in 
the  surplus  proceeds  of  a  sale  of  tbe  article 
pawned.  This  question  is  wholly  imperti- 
nent to  the  issues  framed  by  tbe  parties,  aa 
well  as  to  ttie  state  of  tbe  evidence  and  tbe 
claims  made  upon  trial.  Tbe  plaintiff  can- 
not now  complain  of  the  court's  partial  com- 
pliance with  his  request.  Tbe  written  re- 
quests to  charge,  as  framed  by  the  plaintiff, 
were  largely  objectionable  In  form  and  sub^ 
stance,  and  tbe  court  very  properly  disre- 
garded them  as  a  wholew  Tbe  charge  as 
given  Is  substantially  correct  and  adequate 
for  tbe  disposition  of  the  questions  submit- 
ted to  the  Jury,  and  determined  by  their  ver- 
dict. 

The  defendants  alleged  in  their  answer 
that,  having  received  the  ring  in  pursuance 
of  the  special  agreement  stated,  and  tbe 
plaintiff  having  failed  to  redeem  tbe  same 
within  six  montbs,  they  pnt  it  on  sale  and 
sold  it  in  tbe  usual  course  of  business,  and 
pursuant  to  tbe  custom  of  all  pawnbrokers 
in  this  state.  This  allegation  was  denied  by 
the  plaintiff.  Upon  trial  the  defendants  of- 
fered testimony  tending  to  prove  a  custom 
among  pawnbrokers,  as  alleged,  and  I't  was 
admitted  by  the  court  against  tbe  objection 
of  the  plaintiff.  Tbe  admission  of  this  tes- 
timony was  not  ground  for  a  new  trial. 
Adams  v.  Way,  32  Conn.  160.  Tbe  plaintiff, 
however,  complains  of  the  charge  of  tbe 
court  in  commenting  on  this  evidence.  The 
court  told  the  Jury  that  a  custom  such  as  tbe 
defendants  claimed  could  not  of  itself  Jus- 
tify them  in  selling  the  ring  without  notice. 
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as  they  did,  but  thai  if  the  Jury  should  0nd 
there  was  In  fact  an  established  and  well- 
known  custom  among  pawnbrokers  to .  sell 
articles  pawned  In  the  usual  course  of  busi- 
ness at  the  end  of  six  months,  without  no- 
tice, followed  by  the  defendants  in  the  con- 
duct of  their  business,  and  this  custom  was 
known  to  the  plaintiff,  so  that  both  parties 
conducted  their  oegotiations  in  view  of  this 
common  knowledge,  the  Jury  might  consider 
such  fact  in  deciding  whether  or  not  a  spe- 
cial contract  was  made,  and  what  that  con- 
tract was.  It  seems  to  us  clear  that,  when, 
tlie  agreement  in  question  is  to  be  proved 
by  the  language  and  conduct  of  the  parties 
in  the  negotiations  ending  in  the  delivery  of 
the  ring,  the  knowledge  of  a  general  custom 
in  the  conduct  of  the  defendants'  business 
may  tend  to  prove  what  the  parties  really 
meant  and  mutually  understood  in  what 
they  said  and  did,  and  so  be  relevant  to  the 
fact  in  issue,  namely,  the  existence  and 
terms  of  the  agreement  alleged.  We  think 
the  comments  of  the  court  were  fully  as  fa- 
vorable to  the  plaintiff  as  he  could  demand, 
and,  as  applied  to  the  state  of  evidence,  were 
substantially  correct 

The  reasons  of  appeal  raise  no  other  quea- 
tlons  of  law  as  to  rulings  on  evidence  or 
charge  of  the  court  pertinent  to  the  real  is- 
sues involved  which  are  entitled  to  special 
mention. 

The  plaintiff  moved  that  the  verdict  be 
set  aside  and  a  new  trial  granted  on  the 
ground  that  the  verdict  was  against  the  evi- 
dence. The  court  denied  the  motion,  and 
this  denial  is  assigned  as  error.  It  is  evi- 
dent that  there  is  some  evidence  tending  to 
prove  the  special  agreement  alleged  by  the 
defendants.  There  is  nothing  in  the  record 
which  necessarily  implies  misconduct  on  the 
part  of  the  Jury.  In  denying  the  motion, 
the  court  acted  within  its  legal  discretion. 

There  is  no  error  in  the  Judgment  of  the 
city  court    The  other  Judges  concurred. 


(77  Conn.  Ul) 

BRAI»iBX  V.  aORHAll 

(Supreme  C!onrt  of  Errors  of  Connecticut    Aug. 
12,  1904.) 

BEAI.  KSTATE  AGENTS — ACTION  FOB  COlOnS- 
SIONS — ^EVIDENCE — fiELBVANCY  —  BENDEBINQ 
or  ACCOUNT  —  WITNESSES  —  CBEDIBILITT  — 
CONTBADICTION— INVASION  OF  PBOVINCB  OV 
JUBT. 

1.  The  Jury  is  not  required  to  believe  a  wit- 
ness, though  he  is  uncontradicted  and  unim- 
peacbed. 

.  2.An  instruction  that  teBtimony  offered  in 
contradiction  of  a  witness,  to  show  that  he  made 
statements  at  another  time  and  place  differing 
frotn  his  evidence,  must  be  received  with  great 
caution,  and  that.  In  view  of  the  liability  of 
misimderstanding  or  remembering  imperfectly, 
or  inability  to  repeat  exactly,  contradiction  of 
this  kind  could  not  destroy  the  evidence,  and 
that,  even  if  several  witnesses  should  testify 
to  such  contradictory  statements,  this  was  en- 
titled to  but  little  weight,  unless  the  jury  were 
convinced  that  it  should  be  given  extra  weight. 
Improperly  invaded  the  province  of  the  jury. 


8.  In  an  acti(m  by  a  real  estate  ag«tt  for 
commissions,  evidence  that  20  days  after  plains 
tiff's  discharge,  he  sent  defendant  a  bill  for 
eonunissibns,  was  competent 
.  .4.  In  an  action  by  a  real  estate  agent  for  com- 
missions, questions  as  to  whether  witness  had 
not  said  at  various  times,  to  various  people, 
that  plaintiff  bad  the  land  in  qnestion  in  his 
hands  as  br<Aer  for  sale,  were  properly  exclud- 
ed, because  specifying  no  time  or  place. 

Appeal  from  Court  of  Common  Pleas,  Mew 
Haven  County;  James  Bishop,  Judge. 

Action  by  Frederick  C.  Bradley  against 
Fannie  B.  Gorham.  From  a  Judgment  for 
defendant  plaintiff  appeals.    Reversed. 

Oeorge  E.  Beers  and  Harry  W.  Doolittle, 
for  appellant  Charles  S.  Hamiltoii,  for  ap- 
pellee. 

.  BALDWIN,  J.  The  plaintiff  on  the  trial 
of  the  cause  offered  evidence  that  the  defend- 
ant in  April,  1898,  put  a  tract  of  land  is 
which  she  had  an  Interest  in  his  bands  for 
sale;  that  he  afterwards  had  several  inter- 
views with  one  Lounsbury,  at  which  be  at- 
tempted 'unsuccessfully  to  negotiate  a  sale  to 
him;  that  in  October,  1899,  the  defendant  dis- 
charged him;  and  that  a  few  weeks  later  she 
made  a  sale  of  half  the  property  to  Louns- 
bury, of  which  sale  the  plaintiff  was  the  pro- 
curing cause.  For  a  commissicm  on  tbe  price 
paid,  this  suit  was  brought 

Lounsbury  was  a  witness  for  the  defend- 
ant and  testified  that  the  plaintiff  never  had 
any  interview  or  communication  with  him  in 
regard  to  a  sale,  but  told  him  in  July,  1898, 
that  he  was  not  employed  by  the  defendant 
to  sell  the  land,  and  that  he  made  his  pur- 
chase directly  from  her,  uninfluenced  Ijy,  and 
without  the  intervention  of,  any  broker.  In 
the  course  of  the  charge  to  the  Jury,  they 
were  told  that  if  they  found  that  what 
Lounsbury  had  thus  testified  to  was  the  fact,- 
their  verdict  should  be  for  the  defendant  and 
that  if  they  found  that  there  was  no  evi- 
dence impeaching  or  contradicting  him,  his 
testimony  was  entitled  to  full  credit  and  be- 
lief. This  instruction  was  erroneous.  There 
was  evidence  contradicting  him,  but  bad 
there  not  been,  although  bis  veracity  were 
unimpeached,  the  Jury  were  not  as  matter 
of  law,  bound  to  regard  what  he  bad  said 
as  entitled  to  full  credit  and  l>ellef.  They 
were  to  consider  ail  the  evidence  in  the  case^ 
The  issue  was  as  to  tbe  facts  in  controversy, 
and  tenld  not  properly  be  narrowed  in  this 
manner  to  a  qnestion  as  to  the  credibility  of 
a  single  witness.  White  v.  Beed,  15  Conn. 
457,  465;  Freeman's  Appeal,  74  Conn.  247, 
249,  50  Atl.  748;  Lewis  ▼.  Lewis,  76  Goon. 
586,  598,  57  Atl.  785. 

The  Jury  were  further  told  that  they  must 
bear  in  mind  that  testimony  offered  in  con- 
tradiction of  a  witness,  to  show  that  be  had 
made  statements  at  another  time  and  place 
differing  from  his  evidence  in  court  must 
be  received  with  great  caution,  and  is  of  a 
weak  character;  that  In  view  of  the  lia- 
bility of  misunderstanding  statements  made 
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by  another  or  tememberlng  them  Imperfect-' 
\y,  or  inability  to  repeat  them  exactly,  no 
claimed  contradiction  of  this  kind  conid  de- 
stroy the  evidence  given  on  the  trial;  and 
that,  evea  if  several  witnesses  should  testify 
to.  snch  contradictory  statements,  this  was 
entitled  to  but  little  weight,  imless  the  Jury 
were  convinced  that  it  should  be  given  ertra 
weight  It  would  have  been  entirely  proper 
to  call  attention  to  the  considerations  stated, 
as  reasons  for  carefully  scrutinizing  evidence 
of  the  character  in  question.  They  are  such 
as  naturally  to  impress  any  man  of  common 
sense.  Hnsted  v.  MeaTd,  CS  Conn.  S5,  61,  19 
Atl.  233.  But  the  InstructionB  given  were,  in 
effect,  that  the  normal  weight  of  testimony 
as  to  contradictory  statements  prevlonaly 
made  out  of  court  by  a  witness  is  in  all  cases 
slight.  This  assumption,  and  the  accompa- 
nying warning  that  the  evidence  of  this  kind 
which  was  before  them  should  receive  little 
regard,  imlesB  they  were  convinced  that  it 
should  be  given  extra  weight,  constitnted  an 
unwarranted  invasion  of  their  peculiar  prov- 
ince. It  was  the  assertion  of  a  novel  and 
unfounded  presumption  of  law. 

The  plaintiff  was  discharged  by  the  de- 
fendant on  October  30,  1S99.  On  November 
20,  1899,  he  sent  her  a  bill  for  commissions 
on  the  sale  to  Mr.  Lounsbury,  and  on  Janu- 
ary 12,  1900,  he  brought  this  suit  He  of- 
fered this  bill  In  support  of  Ifls  case  in  chief, 
but  it  was  excluded.  It  should  have  been  re- 
ceived. To  send  snch  a  bill  was  the  natural 
act  of  a  person  in  the  position  which  the 
plaintiff  claimed  to  occupy.  If  he  had  earned 
a  commission  on  the  sale,  it  would  have  been 
contrary  to  the  usual  course  of  business  If 
be  bad  not  asked  for  payment  in  such  a  man- 
ner. 

Lounsbury  was  attked  on  cross-examination 
if  he  had  not  said  at  various  times  to  various 
people  that  the  plaintiff  had  the  land  in  ques- 
tion in  his  hands  as  a  broker  for  sale.  The 
exclusion  of  this  question  because  it  specliled 
no  time  or  place  was  fairly  within  the  dis- 
cretion of  the  trial  court.  Hedge  v.  Clapp,  22 
Conn.  262,  267,  270,  58  Am.  Dec.  424. 

The  other  rulings  which  are  made  reasons 
of  appeal  were  correct,  and  require  no  dis- 
cussion. 

There  is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 


NORTH  V.  Cmr  OF  NEW  BRITAIN. 

(Supreme  Court  of  Brrora  of  Oonnecticnt.    Aug. 

12,  1904.) 

Raw  TBIAI.  —  OBOUNDS— KXOKSSIVB  VXaDICTS— 
BDUITIYUK. 

1.  The  trial  court  may  grant  a  new  trial  on 
the  ground  that  the  damageB  are  excessive  un- 
less plaintiff  remits  the  sum  in  excess  of  the 
damages  proved. 

Appeal  from  Court  of  Common  Pleaa, 
Hartford  County:  John  Coats,  Judge. 

S 1.  Sm  N«w  Trial,  vol.  S7,  0«nt  Die  I  SU> 


Action  by  Frederick  M.  North  against  the 
city  of  New  Britain.  From  a  Judgment  Qt 
the  court  of  common  pleas  setting  aside  a 
verdict  for  plaintiff,  plaintUf  appeals.  Af- 
firmed. 

Arthur  W.  Upson  and  William  J.:  McOon- 
vlUe,  for  appellant  Frank  L.  Hnngerfotd,; 
for  appellee. 

PER  CITRIAM.  This  is  an  action  to  re- 
cover damages  for  injuries  sustained  by  the! 
plaintiff  while  alighting  from  Ills  wagon,  by 
stuping  upon  or  against  an  iron  pipe  or 
water  box  near  the  curb,  and  projecting  & 
few  inches  above  the  sidewalk,  tqr  which  his 
ankle  was  dislocated.  The  Jury  having  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
$600  damages,  the  defendant  moved  that  the 
verdict  be  set  aside,  and  a  new  trial  granted, 
upon  the  ground  that  the  verdict  was  against 
the  evidence,  and  that  the  amount  of  dam- 
ages was  excessive  and  against  the  evidence. 
The  court  granted  the  motion  unless  within 
10  days  the  plaintiff  should  file  a  remittitur 
of  so  much  of  the  verdict  as  was  in  excess  of 
$350.  The  plaintiff  having  failed  to  file  such 
remittitur,  the  court  set  aside  the  verdict  and 
granted  a  new  trial,  and  the  plaintiff  ap^ 
pealed  from  such  decision. 

The  only  question  presented  by  the  appeal 
is  whether  the  trial  court  erred  in  setting 
aside  the  verdict  and  granting  a  new  trial 
upon  the  ground  that  the  damages  awarded 
above  f350  were  excessive  and  against, the 
evidence.  It  was  within  the  power  of  the 
trial  court  to  grant  the  defendant's  motion 
upon  that  ground,  and  to  grant  it  unless  the 
plaintiff  should  remit  the  sum  which  was  in 
excess  of  the  damages  proved.  Halght  v. 
^oyt,  60  Conn.  583;  Baldwin  v.  Portef,  12 
Conn.  473-485;  Piatt  v.  Browh,  30  Conn. 
336,  343.  It  will  serve  no  good  purpose  to 
discuss  the  evidence  here.  It  is  8u£9clent  tQ 
say  that,  upon  an  examination  ,of  the  evi- 
dence, we  are  satisfied  that  the  trial  couri 
committed  no  error  in  deciding  that,  under 
the  correct  rule  of  damages,  which  we  must 
assume  was  charged  by  the  court  the  dam- 
ages awarded  by  the  jury  beyond  1350  were 
excessive  and  against  the  evidence,  and  that, 
upon  the  failure  of  the  plaintiff  to  remit  such 
excess,  a  new  trial  ought  to  be  granted. 

There  is  no  errw. 


m  Ooan.  KM) 
SOPER  et  al.  ▼.  TTIiER. 

(Supreme  Court  of  Errors  of  Connectient.    Aug. 
12,  1904.) 

CONTBAOTB— CONBTBUCTION— TEOHNICAI.    TEBKB 

— SHIFICINTS  or  OBAIN— KVIDBNCB— 

JHOICIAI.   NOTICK. 

1.  The  meaning  of  technical  terms  used  in  ex- 

Sressing  a  contract  made  with  a  grain  dealer  in 
loston,  so  far  as  they  are  terms  of  common  use 
in  the  grain  trade  at  Boston,  are  to  be  deter- 
mined by  such  usage. 
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2.  That  the  great  grain  fields  of  this  coantry 
lie  west  of  the  Hudson  river  is  a  proper  matter 
of  judicial  notice. 

3.  A  contract  for  the  purchase  of  grain  made 
with  a  Boston  dealer  provided  that  it  was  to 
be  shipped  "via  H.  It."  This  phrase,  according 
toi  its  settled  meaning  in  the  Boston  grain  trade, 
referred  to  shipments  from  any  point,  west  of 
the  Hudson  river,  to  New  England  points,  with 
the  right  in  the  dealer  of  diverting  the  cars  at 
Albany,  Poughkeepsie,  or  New  York  City.  The 
grain  in  question  was  shipped  from  Chicago, 
as  it  might  be  under  the  usage  of  the  Boston 
grain  trade.  Held,  that  the  fact  that  the  buver 
believed  that  the  phrase  "via  H.  R."  meant  that 
the  crain  would  be  shipped  from  Harlem  river 
conla  not  vary  the  rights  of  the  seller. 

4.  A  bill  of  lading  accompanying  can  of  grain 
shipped  from  Chicago  fixed  the  destination  of 
the  shipment  as  Bridgeport,  but  directed  that 
the  cars  t>e  held  at  West  Albany  for  further 
orders.  When  the  cars  reached  West  Albany 
the  shipper  directed  them  to  be  sent  to  Water- 
bury,  instead  of  Bridgeport.  No  new  bill  of 
lading  was  issued,  but  the  original  was  merely 
indorsed,  "Consignment  changed,"  etc.;  giving 
the  new  destination.  Beld,  that  the  whole  tran- 
sit of  the  grain  from  Chicago  to  Waterbury  was 
under  a  single  and  indivisible  contract  of  trans- 
portation, and  West  Albany  was  but  the  place 
of  transfer,  and  not  the  place  of  shipment. 

Appeal  from  District  Conrt  of  Waterbury; 
Frederick  M.  Peasley,  Deputy  Judge. 

Action  by  John  B.  Soper  and  others  against 
William  M.  Tyler.  From  a  judgment  for 
plalntUts,  defendant  appeals.    Affirmed. 

John  O'Neill,  for  appellant.  Edward  Ij. 
Seery,  for  appellees. 

BALDWIN,  J.  This  cause  was  before  us 
at  a  former  term.  A  new  trial  was  subse- 
quently bad  in  the  district  court,  on  Issues 
closed  to  the  court,  and  the  plaintiffs  again 
recovered  judgment. 

Tbe  trial  court  properly  held  that  the  cor- 
respondence between  the  parties  set  out  In 
the  report  of  our  former  decision  (73  Conn. 
660,  49  Atl.  18)  constituted  a  valid  and  ac- 
tionable contract  The  finding  shows  that 
the  plalntlffB  were  wholesale  dealers  In  grain 
at  Boston,  buying  their  grain  mainly  In  the 
West;  that  it  was  the  custom  of  such  dealers 
to  consign  grain  so  bought  In  car  loads  to 
New  England  points,  with  directions  to  hold 
It  at  West  Albany,  or  some  other  railroad 
point  on  the  Hudson  river,  for  further  orders; 
that  among  grain  dealers  the  words  used  in 
their  letter  of  June  22d,i  "to  be  shipped 
prompt,"  meant  shipment  wltUn  ten  days, 
and  the  words  "Line  via  H.  R."  meant  that 
if  "all  rail,"  it  would  be  made  by  way  of  the 
Harlem  river.  In  New  York,  the  shipper  hav- 
ing the  option  of  diverting  the  cars  at  Al- 
bany, Poughkeepsie,  or  New  York  City;  that 
on  June  13th  ten  car  loads  of  oats  had  been 
bought  by  the  plaintiffs  of  Churchill  &  Co.,  In 
Chicago,  to  be  consigned  to  them  at  Bridge- 
port, Conn.,  with  Instructions  to  hold  them 
at  West  Albany  until  further  orders;  that  on 
June  26th  Churchill  &  Co.  shipped  two  cars 
of  oats  80  consigned;  that  the  numbers  and 

*  In  73  Conn.  p.  MI,  first  nne,  and  4t  AtL  p.  19, 
column  1,  line  6,  "32Vi"  sbould  read  "33>/i." 


Invoices  of  these  cars  were  sent  by  the  plain- 
tiffs to  the  defendant  on  June  30th;  that  the 
cars  reached  West  Albany  on  July  17th.  when 
the  plaintiffs  ordered  them  to  be  forwarded 
to  their  order  at  Waterbury,  Conn.;  that  the 
original  bills  of  lading  were  then  indorsed  by 
the  railroad  company,  "Consignment  chan- 
ged, without  recourse,  to  the  order  of  J.  B. 
Soper  A  Co.,  Waterbury,  Connecticut  July 
17,  1889.  Notify  Wlillam  M.  Tyler;"  that  on 
July  2iSth  the  cars  arrived  there,  but  the  de- 
fendant, though  duly  notified,  refused  to  ac- 
cept them;  and  that  from  four  to  six  weeks 
Is  a  reasonable  time  Tor  transporting  a  car 
load  of  oats  from  Chicago  to  Waterbury. 

When  the  defendant  made  his  contract 
with  a  Boston  grain  dealer,  the  meaning  of 
any  technical  t&nan  used  In  expressing  it  so 
fkr  as  they  were  terms  of  common  use  In  the 
grain  trade  at  Boston,  was  to  be  determined 
by  such  usage.  Hatch  ▼.  Douglas,  48  Conn. 
116,  40  Am.  Bep.  154.  By  the  usage  of  the 
trade  "to  be  shipped  prompt"  meant  to  be 
shipped  within  ten  days.  But  from  where? 
It  is  a  proper  matter  of  judicial  notice  that 
the  great  grain  fields  of  the  country  lie  west 
of  the  Hudson  river.  The  Harlem  river  runs 
through  New  York  City,  from  the  Hudson  to 
Long  Island  Sound.  The  only  stipulation  as 
to  the  route  by  which  the  oats  were  to  come 
was  that  it  vas  to  be  on  a  line  via  the  Har^ 
lem.  river.  Thia  phrase  had  a  settled  mean- 
ing In  the  Boston  grain  trade.  It  refers  to 
shipments  from  points  west  of  the  Hudson 
river  to  New  England  points,  with  the  right 
In  the  dealer  of  diverting  the  cars  at  Albany, 
Ponghkeepale,  or  New  York  City  to  any  points 
which  he  may  designate. 

The  contract  did  not  limit  the  plaintiffs  to 
a  shipment  from  any  particular  point  in  the 
West  At  Its  date  they  had  become  the  pur- 
chasers of  ten  ear  loads  of  oats  at  Chicago. 
Two  of  these  they  caused  to  be  forwarded 
by  rail  from  Chicago,  In  the  customary  way; 
sending  on  the  Invoices  with  the  car  numbers 
to  the  defendant  within  eight  days  after  the 
contract  of  sale  to  him.  Tbe  cars  arrived  at 
Waterbury  within  six  weeks  from  the  date 
of  the  contract  The  trial  court,  in  rendering 
judgment  for  the  plaintiffs,  must  have  held 
that  Chicago  was  a  proi)er  place  of  shipment 
There  is  nothing,  in  any  of  the  facts  specially 
found  which  is  inconsistent  with  that  conclu- 
sion. As  a  great  shipping  point  for  grain,  it 
might  well  be  deemed  such  a  place,  under  the 
usage  of  the  Boston  grain  trade.  The  defend- 
ant. Indeed,  had  on  previous  occasions  pur- 
chased oats  by  the  car  load  from  the  plain- 
tiffs, which  had  been  forwarded  to  him  from 
New  York  City,  and  supposed  when  he  made 
the  contract  that  the  words  "Line  via  H.  R." 
meant  that  the  cars  would  be  shipped  from 
Harlem  river;  that  Is,  from  New  York  City. 
But  this  misunderstanding  of  a  term  of  trade, 
however  unfortunate  for  him,  cannot  vary 
the  rights  of  the  other  party. 

It  Is  contended  that,  even  under  the  usage 
found  by  tbe  trial  court,  the  place  of  ship- 
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ment  of  the  grain  in  question  was  West  Al- 
bany, since  there  Its  destination  was  changed 
ttom  Bridgeport  to  Waterbtuy.  But  the  bills 
of  lading  bore  upon  their  face  directions  to 
the  railroad  company  to  hold  the  cars  at 
West  Albany  for  further  ordws.  Instead  of 
sending  tb^m  on  to  Bridgeport,  the  compa- 
ny might  be  required  and  was  required  to 
forward  them  to  Waterbpry.  Tbe  whole 
transit  from  Ohlcago  to  Wdterbnry  was  un- 
der a  single  and  indivisible  contract  of  trans- 
portation. The  terminus  a  quo  was  fixed  at 
tbe  outset.  The  terminus  ad  qnem  was  left 
to  be  fixed  by  orders  to  be  given  when  a  cer- 
tain point  had  been  reached,  bnt  that  such 
orders  might  be  given  and  must  be  obeyed 
was  an  Integral  and  Important  part  of  the 
original  bargain  between  the  shipper  and  the 
carrier.  West  Albany  was  a  point  of  trans- 
fer, not  of  shipment.  A  single  bill  of  lading 
was  Issued  for  each  car  for  tbe  whole  transit 
from  Chicago  to  Waterbury,  and  the  indorae- 
ment  of  the  change  of  consignment  on  July 
17th  had  simply  the  effect  of  designating  one 
out  of  a  number  of  points  to  which  the  ship- 
per had  from  the  beginning  the  right  to  di- 
rect a  delivery. 

There  la  no  error.  Tb«  other  Judges  con- 
curred. 

(77  Conn.  U8) 

McVBIOH  T.  SIPI.IIT. 

(Supreme  Court  of  Errors  of  Ooanecticnt   Aug. 
12,1904.) 

WALSS  lUTBISOmniNT— OUnlCIAI.  OFnOESS— JtT- 
UBDtCnON— HOBSB  THIIT— 7ETIT  l:.ABCKNT 
— FUNISHinRT— BXCOan— ATPEAI,. 

1.  A  justice  of  the  peace,  in  disposing  of  any 
cause  which  has  been  properly  brought  before 
liim,  holds  a  court  of  record,  and  acts  as  a 
judicial  officer. 

2.  A  judicial  officer  is  protected  from  an  ac- 
tion of  false  imprisonment  when  the  imprison- 
ment was  ordered,  however  erroneously,  by  a 
jn^tement  in  a  proceeding  In  which  the  court 
had  jurisdiction  over  the  person,  the  process, 
and  the  subject-matter. 

8.  Under  Gen.  St.  1902,  {  1204,  providing  that 
one  -who  steals  a  horse  shall  lie  imprisoned,  and 
section  1207,  providing  that  a  person  who  steals 
ciiattels  not  exceeding  $15  In  value  shall  be 
fined  not  over  $7,  a  person  stealing  a  horse 
worth  less  than  |15  is  Uable  to  imprisonment. 

4.  The  original  files  in  a  prosecution  before  a 
justice  of  the  peace  for  assault  and  theft,  to- 

S ether  with  the  mittimus  addressed  to  the  of- 
cer  on  conviction  and  sentence,  do  not  constt- 
tnte  a  record. 

5.  A  plea  of  guilty  in  a  prosecntion  before  a 
jnstiee  can  proijerly  be  ^nt  in  only  when  tbe 
offense  charged  is  one  within  his  final  jurisdic- 
tion. 

6.  The  complaint  in  a  prosecution  before  a 
jnstiee  of  the  peace  charged  assault  and  theft  of 
a  horse  of  the  value  of  f  10.  Gen.  St  1902.  t 
3U204,  provides  that  theft  of  a  horse  shall  l>e 
punished  by  imprisonment,  while  section   1207 

rrovides  tlut  theft  of  property  not  exceeding 
15  in  value  shall  be  punished  b][  a  fine  of 
not  over  $7.  The  justice  had  jurisdiction  of 
the  complaint  for  assault.  Nothing  was  done, 
however,  with  this  charge,  but  defendant  plead- 
ed guilty  to  the  charge  of  theft,  was  fined  $5, 

\  2.  S«a  False  Imprisonment,  vol.  23,   Cent.  Dig. 


and  committed  until  the  fine  should  be  paid. 
Held,  that  the  justice  was  not  liable  for  false 
imprisonment. 

7.  A  defendant  cannot  appeal  from  a  refusal 
to  grant  a  motion  for  nonsuit 

Appeal  from  Superior  Court,  Hartford 
County;  William  S.  Case,  Judge. 

Action  by  Harriet  McVeigh  against  Ed- 
ward O.  Ripley.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Tbe  plalntifl  was  brought  before  tbe  de- 
fendant, a  justice  of  tbe  peace  for  TolUnd 
county,  residing  In  Coventry,  on  a  grand  ju- 
ror's complaint  charging:  "That  at  said 
town  of  Coventry,  on  or  alx>ut  the  10th  day 
of  October,  Harriet  McVeigh,  of  the  town 
of  Glastonbury,  with  force  and  arms  In  and 
upon  Theodore  W.  Hall,  of  Coventry,  In  tbe 
peace  then  and  there  being,  did  make  an  aa- 
sanit,  and  the  said  Harriet  McVeigh  then 
and  there  did  steal  one  certain  horse,  and 
other  wrongs  and  injuries  then  and  there 
did,  to  the  great  damage  of  the  said  Theo- 
dore W.  Hall,  contrary  to  the  form  of  tbe 
statute  and  against  the  peace.  That  at  said 
Coventry,  on  or  abont  the  10th  day  of  Octo- 
ber, 1901,  Harriet  McVeigh,  of  the  town  of 
Glastonbury,  with  force  and  arms,  did  will- 
fully and  feloniously  take,  steal,  and  carry 
away  from  Theodore  W.  Hall,  and  out  of  the 
possession  of  Theodore  W.  Hall,  of  Coven- 
try, a  horse.  In  the  night  season,  the  prop- 
erty of  said  Theodore  W.  Hall,  and  of  tbe 
value  .of  ten  dollara,  against  tlie  peace,  or 
evil  example,  and  contrary  to  the  form  of 
the  statute  In  such  case  made  and  provided." 

On  the  file  were  these  minutes  of  the  {tro- 
ceedlngs: 

"State 
vs. 

"Harriet  McVeigh. 

"Plea,  Gnlity. 

"Found  Guilty. 

"Ordered  to  pay  a  fine  of  fS.OO. 

"And  costs  taxed  at  $23.21. 

"And  In  default  thereof  to  stand  comaiit- 
ted  unto  sentence  be  performed  for  — — 
days. 

"ComnUtted  by  Dep.  ShfT.  A.  W.  Oowles. 

"Mittimus $1.00 

"Officer  2.50 

$3JS0  plus  $28JZ1  aboTe. 

"Total  $26.71.  B.  0.  Ripley, 

"Jnstiee  of  the  Peace." 

The  Items  of  cost,  amounting  to  $23.21 
were  also  given. 

The  defendant  Issued  a  mittimus  address- 
ed to  a  proper  officer,  with  these  recitals: 
"Harriet  McVeigh  was  this  day  brongh^  be- 
fore the  subscriber,  a  Justice  of  the  peace 
for  said  county,  by  virture  of  a  warrant  Is- 
sued upon  the  complaint  of  Henry  F.  Parker, 
a  grand  juror  for  said  town,  and  found  guil- 
ty of  larceny,  tbe  theft  of  a  horse  of  the 
value  of  $10.00,  against  the  peace  and  con- 
trary to  the  statute  In  such  case  made  and 
provided.    Whereupon  It  was  considered  and 
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ordered  bj  me  that  the  said  Harriet  Mc- 
Veigh pay  a  fine  of  five  doUai^  to  the  town 
of  Coventry,  and  pay  the  costs  of  prosecu- 
tion taxed  at  twenty-three  dollars  twenty- 
one  cents,  and  to  stand  committed  to  the 
common  Jail  In  the  connty  of  Tolland  and 
fown  of  Tolland  till  this  sentence  be  per- 
formed. And  whereas  the  said  person  so 
convicted  now  before  me  neglects  and  're- 
fuses to  comply  with  and  perform  said  sen- 
tence, these  are  therefore,  by  authority  of 
the  state  of  Connecticut,"  etc. 

The  plaintiff,  on  the  trial,  rested  after  of- 
fering the  original  complaint  and  the  min- 
utes indorsed  upon  it,  and  the  mlttimns, 
with  evidence  of  her  imprisonment  for  fif- 
teen days  under  the  mittimus.  The  defend- 
ant moved  for  a  nonsuit,  on  the  grounds, 
first,  that  the  record  showed  that  the  con- 
viction was  for  an  ofTense  within  the  final 
jurisdiction  of  a  justice  of  the  peace;  and, 
second,  that,  whether  this  were  so  or  not, 
a  justice  of  the  peace  was  not  civilly  liable 
for  a  mere  error  of  judgment  in  exercising 
jurlBdictloD,  unless  malice  were  proved. 
This  motion  having  been  denied,  he  moved 
that  the  jury  be  Instructed  to  return  a  ver- 
dict in  his  favor,  but  the  court  declined  so 
to  Instruct  them,  and  charged  that  the  de- 
fendant bad  no  jurisdiction  to  Impose  a  pun- 
ishment on  the  plaintlfT,  and  that  they  should 
return  a  verdict  In  her  favor. 

Arthur  L.  Shlpman  and  Charles  Welles 
Gross,  for  appellant  Herbert  O.  Bowers, 
for  appellee. 

BALDWIN,  J.  (after  stating  the  facts).  ▲ 
justice  of  the  peace.  In  disposing  of  any 
cause,  dvll  or  criminal,  which  has  been 
properly  brought  before  him,  holds  a  court 
of  record,  and  acts  as  a  judicial  officer. 
Fox  V.  Hoyt,  12  Conn.  491,  497,  31  Am.  Dec. 
760.  As  such'  he  Is  entitled  to  the  same  Im- 
munities from  dvU  liability  for  his  judg- 
ments which  belong  to  judges  of  any  higher 
court  Pratt  v.  Gardner,  2  Cush.  63,  69,  48 
Am.  Dec.  662.  Like  them,  he  is  protected 
from  an  action  for  false  imprisonment  when 
the  Imprisonment  was  ordered  (however  er- 
roneously) by  a  judgment  In  a  proceeding  In 
which  he  had  jurlsdlctl<»i  over  the  person, 
the  process,  and  the  subject-matter.  Tracy 
V.  Williams,  4  Conn.  107,  113,  10  Am.  Dec. 
102;  Holcomb  t.  Cornish,  8  Conn.  376,  381. 
In  the  oase  at  bar  the  justice  of  the  peace 
had  jurisdiction  over  the  person,  the  pro- 
cess, and  the  subject-matter.  The  plaintiff 
was  charged  with  an  assault  upon  Theodore 
W.  Hall,  and  also  with  stealing  his  horse. 
Over  the  complaint  so  far  as  it  charged  an 
assault  the  defendant  had  final  jurisdiction. 
So  far  as  It  charged  the  stealing  of  a  horse, 
he  had  only  jurisdiction  to  Inquire  If  It  was 
supported  by  probable  cause,  for  the  pur- 
pose of  binding  her  over  for  trial  to  a  high- 
er court  Gen.  St.  1902,  |  1204,  imperatively 
.  requires  the  Imprisonment  i>t  one  who  steals 


a  horse,  however  slight  may  be  Its  value. 
Gen.  St  1902,  i  1207,  provides  for  the  pun- 
ishment of  larceny  of  any  goods  or  chattels, 
and.  In  case  the  value  of  what  Is  stolen  does 
not  exceed  $16,  authorizes  a  sentence  to  a 
fine  of  not  over  $7  only.  These  two  sections 
must  be  read  together.  The  former  cannot 
be  given  Its  proper  effect  without  treating 
it  as  excepting  horse  stealing  from  the  oper- 
ation of  the  latter.  It  is  a  crime  of  a  pe- 
culiar character,  easily  committed,  and  car- 
rying with  It  a  means  of  quick  escape  from 
pursuit  For  a  similar  offense — ^the  theft  of 
a  bicycle  worth  over  $25 — a  heavier  pnnlsb- 
ment  than  that  provided  by  section  1207  for 
the  theft  of  ordinary  goods  or  chattels  of 
the  same  value  is  likewise  prescribed  by 
section  1200.  A  sentence  to  imprisonment 
has  been  a  necessary  consequence  of  a  con- 
viction for  horse  stealing  ever  since  1772, 
but  It  was  not  until  1830  that  such  a  pun- 
ishment could  be  Inflicted  upon  a  conviction 
under  the  general  statute  in  regard  to  lar- 
cenies. St  Ed.  1760,  pp.  237,  374;  Bevlslon, 
1784,  p.  244;  Pub.  Acts  1890,  p.  261,  c.  1,  f 
46. 

The  original  files  in  the  cause  brought  be- 
fore the  defendant  with  the  mittimus  ad- 
dressed to  the  officer  did  not  constitute  a 
record.  Davidson  v.  Murphy,  13  Conn.  213; 
Waterbury  Lumber  &  Coal  Oo.  v.  Hln<^ey, 
76  Conn.  187,  190,  62  AtL  739.  They  were, 
however,  treated  by  each  party  as  equiva- 
lent to  one  on  the  trial  before  the  superior 
court  and  any  objection  on  that  score  to 
their  consideration  there  or  here  was  there- 
fore waived.  They  show  that  the  plaintiff 
entered  a  plea  of  guilty.  Such  a  plea,  In  a 
prosecution  begun  before  a  justice  of  the 
peace,  can.  properly  be  put  In  only  when  the 
offense  charged  Is  one  within  his  final  Ja- 
risdiction.  Waldo  v.  Spencer,  4  Conn.  71, 
78;  Hopkias  v.  Plainfield,  7  Conn.  286,  290. 
One  of  the  charges  in  the  complaint  was  of 
this  character.  Benttey  v.  Lyman,  21  Conn. 
81.  The  plea  should.  In  strictness,  have 
been  confined  to  that  It  was,  however,  put 
in  generally,  and,  in  effect  invited  the  de- 
fendant to  pass  upon  its  truth  as  respects 
both  the  offenses  of  which  the  plaintiff  was 
accused. 

Treating  the  mittimus  as  the  parties  have 
treated  it  It  shows  that  the  court  made  no 
disposition  of  the  charge  of  an  assault  but 
did  find  the  accused  guilty  of  stealing  a 
horse.  The  value  of  the  horse,  as  alleged 
and  found,  was  $10.  A  horse  Is  a  chattd. 
Gen.  St  1902,  {  1207,  authorized  a  fine  of  not 
over  $7  upon  a  conviction  of  the  larceny  of 
any  chattel  the  value  of  which  does  not  ex- 
ceed $15.  Were  the  general  terms  of  this 
section  limited  by  section  1204,  so  as  to  ex- 
clude from  Its  operation  the  crime  of  steal- 
ing a  horse  worth  not  over  $157  This  was 
a  question  of  construction  by  no  means  free 
from  doubt  Under  these  circumstances  the 
defendant  as  a  judicial  officer,  was  called 
on  to  render  the  proper  judgment    He  had 
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nnqnestloned  jurisdiction  to  render  it  But 
what  was  the  proper  Judgment?  This  it 
was  for  blin,  in  bis  Judicial  capacity,  to  de- 
termine. In  the  exercise  of  this  Jurisdiction 
he  came  to  an  erroneous  conclusion.  He 
made  no  finding  as  to  the  charge  of  an  as- 
sault.' He  found  the  accused  guilty  of  the 
greater  crime,  and  sentenced  her  to  pay  a  fine, 
when  be  should  have  adjudged  that  there 
was  probable  cause  for  holding  her  to  trial 
tn  a  higher  coiirt  and  ordered  her  to  give  se- 
curity for  her  appearance  before  it.  The 
plaintiff  had  an  Instant  remedy  for  the  com- 
mitment which  was  due  to  this  error  by  the 
writ  of  habeas  corpus.  The  order  for  her 
commitment  was  no  Justification  for  it,  but 
the  Judge  who  renders  such  a  Judgment  and 
Issues  a  warrant  of  commitment  upon  It  Is 
not  necessarily  a  trespasser.  He  is  such  on- 
ly when  he  has  assumed  a  Jurisdiction 
which  did  not  belong  to  him,  and  so  the 
whole  proceeding  is  coram  non  Judice.  Tra- 
cy V.  Williams,  4  Conn.  107,  113,  10  Am. 
Dec  102.  If,  In  exercising  a  Jurisdiction 
which  does  belong  to  him,  he  i'ssues  an  il- 
legal order,  it  is  not  to  be  treated  as  so  ab- 
solutely void  as  to  afford  him  no  protection 
for  what  may  be  done  under  it.  Holcomb 
V.  Cornish,  8  Conn.  375,  380;  Bradley  v. 
Fisher.  13  Wall.  335,  347,  352,  20  L.  Ed.  646; 
Ex  parte  Lange,  18  Wall.  163,  174.  21  U  Ed. 
872;  Lange  v.  Benedict,  73  N.  Y.  12,  32,  29 
Am.  Hep.  80;  Austin  v.  Vrooman,  128  N.  Y. 
229,  28  N.  E.  477,  14  L.  R.  A.  138.  A  de- 
fendant cannot  sustain  an  aK>eal  from  a  re- 
fusal to  grant  a  motion  for  a  nonsuit.  Ben- 
nett T.  Agricultural  Ins.  Co.,  61  Conn.  504. 
The  refusal,  however,  by  the  superior  court, 
of  the  request  that  the  Jury  should  be  di- 
rected to  return  a  verdict  for  the  defendant 
is  well  assigned  as  error.  There  was  no  dis- 
pute as  to  the  facts.  The  question  was  pure- 
ly one  of  law,  and  that  direction  should 
have  been  given. 

There  is  errm:,  and  a  new  trial  18  ordered. 
The  other  Judges  concurred. 


Vn  Conn'.  a9) 
PAIR  HAVEN  8c  W.  R.  CO.  ▼.  CITY  OF 
NEW  HAVEN. 

(Supreme  Court  of  Errors  of  Connecticut.    Aug. 
12, 1904.) 

STBEET  BAILBOAOS— LIABIUTT  TOB  FAVIRa 
BTBEETS — BEPAISS. 

1.  Where  a  city  paid  a  contractor  a  certain 
sum  per  square  j[ard  for  paving  a  street  and 
agreeing  to  keep  it  in  repair  for  10  years,  an 
award  of  the  court  in  asBeasing  a  street  rail- 
road for  the  paving  based  on  that  sum  includ- 
ed within  it  the  cost  of  repair. 

2.  Pub.  Acts  1893,  p.  310,  c.  169,  I  6,  impos- 
ed on  street  railroads  the  duty  of  iceeping  in  re- 
pair that  part  of  a  highway  in  wnicn  thejr 
tracks  are  laid,  including  the  space  of  two  feet 
on  each  side  of  its  rails ;  and  section  9  (page 
311)  imposed  on  them  liability  for  all  damages 
resulting  from  injuries  causea  by  their  failure 
to  repair.  An  act  passed  in  1897  (12  Sp.  Laws, 
p.  780),  provided  that  not  only  the  cost  of  laying 
a  street  pavemenl^  but  of  an  agreement  to  keep 


it  in  repair  for  a  period  of  not  exceeding  15 
years,  might  be  considered  in  determining  the 
cost  of  each  square  yard,  which  the  city  might 
collect  from  property  owners  and  railroad  com- 
panies, and  contained  no  provision  for  the  re- 
moval or  conditional  removal  of  the  duty  and 
liability  imposed  on  railroads  by  the  act  of 
1893.  Held,  that  a  street  railroad  could  not,  un-: 
der  the  act  of  1897,  be  compelled  to  l>ear  that 
proportion  of  the  cost  of  a  paving  contract  for 
prospective  repairs  made  by  the  city  with  a 
contractor  whose  bond  did  not  inure  to  the  ben- 
efit of  the  railroad. 

Appeal  from  Superior  Court,  New  Har^i 
County;  Milton  A.  Shumway,  Judge. 

Application  by  the  Fair  Haven  A  West- 
ville  Railroad  Company  for  relief  from  the' 
action  of  the  court  of  common  council  of  the 
city  of  New  Haven  in  assessing  plaintiff  for 
certain  paving  In  said  city.  From  a  Judg- 
ment confirming  and  establishing  the  assess- 
ment, plaintiff  appeals.  Remanded,  with  di- 
rections. 

Talcott  H.  Russell  and  Oeorge  D.  Watrous, 
for  appellant.  Leonard  H.  Daggett  and  E. 
P.  Arvlne,  tar  appellee. 

PRENTICE,  J.  This  proceeding,  being  an 
application  for  relief  from  the  action  of  the 
court  of  common  council  of  the  city  of  New 
Haven  In  assessing  against  the  plaintiff  $36,- 
879  for  the  cost  of  certain  asphalt  paving  In 
one  of  the  streets  of  the  city,  has  once  been 
before  this  court,  as  reported  in  75  Conn. 
442,  63  Atl.  960.  All  the  questions  now  pre- 
sented, in  so  far  as  they  have  any  foundation 
In  the  application  for  relief,  save  one,  were 
then  either  directly  or  Indirectly  passed  upon. 
Additional  considerations,  affecting  the  con- 
stitutional questions  Involved,  have  been- 
urged  upon  us,  but  we  fail  to  discover  there- 
in any  reason  for  revising  our  former  con'- 
elusion,  and  now  holding  contrary  thereto, 
that  the  provisions  of  the  act  of  1895  (12  Sp. 
Laws,  p.  565)  which  we  said  governed  the 
situation  In  immediate  controversy  were,  as 
interpreted  and  applied,  unconstitutional. 

Few  of  the  facts  involved  need  be  again 
rehearsed.  The  former  appeal  was  taken  by 
the  defendant  from  an  assessment  by  the 
court  much  reducing  the  amount  fixed  by  the 
dty  authorities.  Error  was  found,  and  the- 
cause  remanded  for  reassessment  In  accordr 
ance  with  a  rule  therefor  contained  In  said 
act  of  1895.  Upon  the  former  hearing  it  was 
urged  that  the  amount  originally  fixed  by  the 
city  was  Improper,  because  it  Included  Items 
of  expense  not  properly  a  part  of  the  cost  of 
paving  the  18  feet  of  width  chargeable  to 
the  plaintiff.  With  respect  to  this  claim  we 
observed.  In  substance,  that  that  question 
was  not  properly  before  us,  and  that  it  would 
become  the  duty  of  the  trial  court  upon  the 
rehearing  of  the  cause  to  omit  such  items.  If 
any  there  were,  from  its  award.  That 
award  having  been  made,  and  now  appealed 
from  by  the  plaintiff,  there  appears  In  the 
reasons  of  appeal  the  following  assignment 
of  error,  which  presents  the  new  question,  to 
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wit:  "Because  said  aBsessment  inclndes  the 
cost  of  keeping  said  pavement  in  repair,  and 
said  amount  Is  not  separated  or  separable 
from  the  general  assessment,  and  because 
said  cost  of  repair  cannot  be  made  a  legal 
basis  of  assessment  against  the  railroad,  but 
should  be  paid  from  general  taxation."  This 
assignment.  It  will  be  seen,  assumes  a  double 
aspect.  Involving  two  inquiries,  to  wit:  (1) 
Whether  the  award  of  the  court  Includes  an 
Improper  Item  for  cost  •f  repair,  as  claimed; 
and  (2)  as  to  the  effect  of  such  Inclusion,  if 
any  there  Is. 

The  city  j>ald  to  the  contractor  a  certain 
•urn  per  square  yard  for  laying  the  pave- 
ment and  agreeing  to  keep  it  in  repair  for  10 
years,  said  agreement  being  secured  by  a 
bond  to  the  dty.  The  award  of  the  court  Is 
based  upon  this  sum.  It  is  clear,  therefore, 
that  an  amount  is  included  which  represents 
cost  of  repair.  The  question  which  remains 
to  be  considered  Is  the  propriety  of  the  In- 
clusion. An  act  was  passed  in  1897  (12  Sp. 
Laws,  p.  780)  which  was  clearly  intended  to 
meet  the  situation  where  pavements  are  laid 
with  a  guaranty,  as  here.  It  purports  to 
amend  the  act  of  1895  so  that  not  only  the 
cost  of  laying  a  pavement,  but  of  an  agree- 
ment to  keep  It  in  repair  for  a  period  not  ex- 
ceeding 15  years,  might  be  considered  in  de- 
termining the  cost  of  each  square  yard  which 
the  city  might  collect  of  the  persons  and  rail- 
road companies,  as  provided  in  said  last- 
named  act,  which  is  the  act  under  which  the 
present  charge  was  made  against  the  plain- 
tiff. If  the  necessary  effect  of  the  execution 
of  the  act  of  1897  is  to  Impose  upon  a  street 
railroad  standing  In  the  position  which  the 
plaintiff  occupied  a  double  burden,  arising 
out  of  the  duty  cast  by  law  upon  It  to  keep 
In  repair  the  specified  portion  of  the  high- 
way through  which  it  operates  its  lines,  or  If, 
in  the  application  of  the  act  to  the  circum- 
stances of  the  present  case,  such  became  its 
effect.  It  is  plain  that  the  action  of  the  court 
cannot  be  supported.  It  is  unnecessary  to 
inquire  whether  conditions  might  not  exist 
or  be  created  under  wlilch  the  act  might  op- 
erate not  only  Justly,  but  also  favorably,  to 
all  parties,  and  in  violation  of  no  constitu- 
tional prohibition.  We  may  well  confine  our 
consideration  to  the  conditions  and  conse- 
quences disclosed  in  the  present  case.  The 
plaintiff  before  the  statute  of  1897  was  under 
the  statutory  duty  of  keeping  in  repair  so 
much  of  every  highway  in  which  its  tracks 
were  laid  as  was  included  within  them,  and 
a  space  of  two  fe^t  on  the  outer  side  of  the 
outer  raUs  thereof.  Pub.  Acts  1893,  p.  310, 
c.  169,  {  6.  The  space  thus  specified  corres- 
ponds substantially  with  that  for  the  paving 
of  which  the  present  Judgment  requires  the 
plaintiff  to  pay  the  city.  Liability  for  all 
damages  resulting  from  injuries  caused  by 
the  failure  of  the  plaintiff  in  Its  duty  to  re- 
pair was  also  imposed  upon  It  Pub.  Acts 
1893,  p.  311,  c.  169,  S  9.  This  duty  and  lia- 
bility have  never  been  removed  by  express 


legislation.  The  act  of  1897  contains  no  pro- 
vision for  such  removal,  or  a  conditional  or 
qualified  removal.  In  the  absence  of  any  ex- 
press provision  to  that  effect,  it  can  scarcely 
be  presumed  that  the  Legislature  Intended 
that  a  resort  by  the  city  to  the  course  of  ac- 
tion authorized  by  the  act  should,  with  re- 
spect to  the  particular  piece  of  highway  In- 
volved, operate  to  shift  the  burden  of  duty, 
and  consec|uently  of  liability,  from  railroad 
to  city,  with  all  the  resulting  confusion  to 
the  parties  and  the  public  with  regard  to 
matters  of  frequently  grave  concern.  The 
duty  and  liability  for  highway  care  are  too 
serious  subjects  to  be  left  to  be  tossed  about 
at  the  caprice  of  a  municipality,  and  be  hid- 
den from  the  public  knowledge  withoat  in- 
vestigation for  which  the  facilities  are  not 
readily  accessible.  Clearly  It  was  never  In- 
tended that  this  duty  and  coextensive  lia- 
bility should  depend  upon  the  factitious  cir- 
cumstance of  whether  a  pavement  had  been 
paid  for  in  one  way  or  another.  The  act  of 
1897  had  its  origin,  without  doubt,  in  the  no- 
tion that  the  embodiment  of  a  term  gniaranty 
in  a  paving  contract  was  wise,  as  a  business 
proposition;  that  the  benefits  of  It  would  ac- 
crue alike  to  all  who  were  responsible  for  the 
care  of  the  street,  including,  of  course,  any 
street  railroad;  and  that  the  requirement 
that  the  railroad  company  should  pay  for  the 
cost  of  so  much  of  the  guaranty  as  related  to 
its  share  of  the  paving  was  one  wtiich  gave 
the  company  value  received,  and,  In  so  far  as 
the  guaranty  was  a  good  bargain,  diminished, 
rather  than  Increased,  its  burden.  The  act 
was  plainly  designed  to  meet  a  practical  situ- 
ation in  a  practical  way,  which  would  be 
beneficial  to  all  concerned.  As  plainly  there 
was  no  purpose  underlying  it  to  modify  or 
qualify  the  duty  of  a  street  railway  company 
in  the  care  of  a  portion  of  the  street,  or  its 
corresponding  liability,  as  they  have  become 
fixed  in  our  general  law.  From  the  point  of 
view  of  the  man  of  affairs,  the  legislative 
conception  was  possibly  a  sagacious  one,  ap- 
pealing alike  to  the  self-interest  of  both  dly 
and  company.  But  there  were  legal  Inci- 
dents which  demanded  conslderatioa.  The 
act  at  least  furnished  an  authoritative  basis 
for  a  course  of  action  of  which  company  as 
well  as  city  might  wish  to  avail  itself,  and 
might,  by  consent  express  or  Implied,  avail 
itself.  Whether  it  also  furnished  a  basis  of 
possible  action  by  the  city,  the  company  be- 
ing unconsentlng,  as  the  result  of  which  pay- 
ment by  the  city  for  a  guaranty  could  be  re- 
covered from  the  company  for  whose  benefit 
it  would,  if  faithfully  kept  accrue,  is  the 
broad  question  which  does  not  call  for  pres- 
ent decision.  In  the  present  case  we  find  the 
company,  which  remains  under  the  duty  of 
maintaining  the  highway  In  repair,  and  the 
liability  for  the  results  of  nonrepair,  called 
upon  to  pay  the  cost  of  an  agreement  on  the 
part  of  a  third  party  to  do  a  certain  share 
of  the  repairs  Involved  in  the  statutory  duty 
for  a  q;>ecified  term.    To  this  agreement  It  is 
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not  a  party.  The  bond  given  to  secure  the 
performance  of  the  agreement  does  not  run 
to  It  By  reason  of  Its  liability,  the  com- 
pany has  the  deepest  Interest  in  having  Its 
dnty  done,  promptly  done,  and  done  accord- 
ing to  its  Judgment  of  the  necessities  and  its 
convenience.  It  is  required  to  pay  for  that 
which  interjects  into  the  situation  another's 
Judgment  and  convenience,  which  are  not 
snbject  to  Its  control.  It  Is  left  without  obli- 
gation to  enforce,  or  security  of  which  to 
avail  Itself.  Thus  in  no  small  degree  de- 
pendent upon  the  good  faith  and  disposition 
of  one  whose  Interest  naturally  is  to  do  as  lit- 
tle as  possible,  and  upon  the  efficiency  of  city 
officials,  it  is  compelled  to  face  its  duty  and 
responsibility.  Surely  there  is  left  upon  it, 
from  the  point  of  view  of  legal  rights,  some 
share  of  the  burden  which  it  has  been  com- 
peUed  to  pay  others  to  assume. 

The  plaintifF  claims  that  the  cost  of  repair 
la,  upon  the  facts  found,  incapable  of  separa- 
tion from  the  cost  of  construction,  and  that 
therefore  the  invalidity  Involved  in  an  award 
for  the  former  renders  any  award  Impossi- 
ble. The  court  below  ruled'  otherwise,  and 
tb6  finding  shows  that  such  ruling  was  cor- 
rect Sufficient  data  appear  to  form  the  basis 
of  such  a  separation. 

Other  claims  new  to  the  case  are  made,  to 
the  general  effect  that  as  the  street  had  been 
paved  23  years  before,  and  the  plalntitF  bad 
been  assessed  a  portion  of  the  cost  thereof, 
and  especially  as  the  city  had  not  shown  the 
need  of  the  new  pavement  as  a  means  of  re- 
pair, an  unconstitutional  use  of  the  act  would 
result  if  the  present  charge  against  the  plain- 
tiff was  enforced.  These  claims  have  no 
foundation  either  in  the  application  or  plead- 
ings, and  therefore  have  no  standing  in  the 
case.  We  do  not  hesitate  to  say,  however, 
without  discussion,  that,  in  view  of  the  plead- 
ings, which  did  not  put  the  plaintiff  to  the 
proof  of  the  necessity  of  the  new  work  as 
a  means  of  repair  and  pr6per  maintenance  of 
the  street  the  facts  Indicated  coidd  not  be 
held  sufficient  to  accomplish  the  results 
claimed  for  tbeva. 

There  is  error  in  part,  and  the  cause  is  re- 
manded for  a  deduction  from  the  amount  of 
the  assessment  confirmed  end  established  by 
the  Judgment  of  the  court  below  of  the  cost 
to  the  defendant  of  the  agreement  to  repair 
recited  In  the  finding,  in  so  far  as  said  coat 
related  to  the  pavement  for  which  the  plain- 
tiff is  charged  In  said  Judgment  The  other 
.Tndges  concurred. 


(77  Oonn.  28S)  
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inniDBB  —  POISORIRQ  —  XVTDXNCB  —  SUTCIDK 
— ^IHTBHT— PBIOR  DECLARATIONS — ^ADMISSIBII,- 
ITT  —  BEKOTEKESS  —  BE8   GKBTiB  —  IN8TBU0- 
TlOItS. 
1.  Where  defendant,  accused  of  iraisoning  his 

wife,  claimed  that  she  committed  suicide,  evi- 
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dance  of  her  declarations  of  a  purpose  to  take 
her  own  life,  made  within  two  months  before 
her  death,  was  admissible. 

2.  Remoteness,  as  applied  to  evidence,  has 
regard  for  other  factors  than  mere  lapse  of 
time,  and,  generally  speakhig,  depends  upon  all 
the  considerations,  including  time,  character  of 
the  evidence,  and  all  the  inrrounding  circmn- 
stances. 

3.  Where  defendant  accused  of  poisoning  his 
wife,  claimed  that  she  committed  suicide,  evi- 
dence of  declarations  made  by  deceased  from 
eleven  months  to  three  or  four  years  before  her 
death,  that  she  contemplated  taking  her  own 
life,  was  inadmissible,  because  too  remote. 

4.  Where  defendant  was  accused  of  poisoning 
his  wife,  and  claimed  that  she  committed  sni- 
cide,  evidence  that  deceased  had  stated  within 
one  year  before  her  death  that  she  would  have 
gotten  through  with  life  or  gotten  rid  of  herself 
within  a  year  was  not  so  specific  as  to  time  as 
to  render  it  admissible  in  spite  of  Its  remote- 
ness. 

5.  Where  defendant  was  accused  of  poisoning 
his  wife,  and  claimed  that  she  committed  suicide, 
evidence  that  the  wife  at  certain  times  seemed 
despondent,  and  said  that  she  had  stomach 
trouble,  and  had  no  desire  to  live,  was  too  re- 
mote. 

6.  Defendant,  charged  with  poisoning  his  wife, 
claimed  that  she  committed  snicldejand  offered 
evidence  of  her  threats  so  to  do.  The  prosecu- 
tion introduced  testimony  that  during  the  week 
before  her  death  she  appeared  in  usual  good 
health  and  spirits.  Held,  that  evidence  that 
at  other  times  than  during  this  week,  deceased 
had  seemed  desiiondent  and  had  threatened  to 
take  her  life,  was  not  admissible  In  rebnttal. 

7.  In  a  prosecution  for  murder  by  poisoning, 
in  which  defendant  claimed  that  deceased  com- 
mitted suicide,  evidence  that  on  a  certain  occa- 
sion, when  she  threatened  to  take  her  own  life, 
she  said  that  she  had  the  stuff  to  do  it  with, 
was  hearsay,  and  inadmissible  to  show  posses- 
sion of  poison. 

8.  In  a  prosecution  for  murder  by  strychnine 
poisoning,  in  which  defendant  claimed  that  de- 
ceased committed  suicide,  evidence  that  on  a 
certain  occasion,  when  deceased  threatened  to 
take  her  life,  she  said  she  had  the  stuff  to  do 
it  with,  was  not  admissible  to  show  a  knowledge 
of  the  effect  of  strychnine  poisonine. 

9.  In  a  prosecution  for  murder  of  defendant's 
wife  by  strychnine  poisoning,  the  state  offered 
evidence  of  purchases  of  strychnine  by  defend- 
ant at  certain  times.  Defendant  testified  that 
these  purchases  were  made  openly,  on  sugges- 
tion of  his  wife,  for  the  purpose  of  killing  rats 
which  infested  the  chicken  coops,  and  offered 
to  prove  that  after  the  use  of  the  strychnine, 
and  on  finding  two  dead  chickens,  which  were 
evidently  ^isoned  thereby,  deceased  had  said 
that  the  chickens  were  dead  from  the  strychnine. 
Held,  that  this  remark  was  not  admissible  as 
res  gests,  but  was  Irrelevant 

10.  The  exclusion  of  evidence  to  prove  a  certain 
fact  is  not  error,  where  the  object  of  the  evi- 
dence is  not  stated  to  the  trial  court 

11.  In  a  prosecution  for  murder,  an  instruc- 
tion that,  in  addition  to  proof  required  to  con- 
stitute murder  in  the  first  degree  (that  is.  prov- 
ing the  state's  case  beyond  a  reasonable  doubt), 
the  statute  provides  that  no  person  shall  be 
convicted  of  any  crime  punishable  by  deatk 
without  the  testimony  of  at  least  two  witnesses, 
or  the  equivalent,  and  that  by  this  statute,  the 
testimony  of  one  witness  swearing  either  direct- 
ly or  to  circumstances  is  not  sufiicient  to  con- 
vict of  murder  in  the  first  degree,  but  that  there 
must  be  the  testimony  of  twb  witnesses,  or  the 
equivalent  is  not  misleading. 

12.  Expert  testimony  is  to  be  weighed  and 
judged  like  any  other,  and  the  same  tests  ap- 
plied thereto. 

%  1  See  Criminal  Law,  ToL  14,  Osnt  Die  {  U1. 
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Appeal  from  Superior  Oourt,  Fairfield  Conn- 
ty;  George  W.  Wheeler,  Judge. 

Peter  Kelly  waa  conyicted  of  murder,  and 
appeals.    Affirmed. 

Edwin  F.  Hall  and  Stiles  Judson,  Jr.,  for 
appellant.  Samuel  Fessmden,  State's  Atty., 
for  the  State. 

PRENTICE,  J.  The  defendant  was  indict- 
ed for  murder  In  the  first  degree,  in  the  kill- 
ing of  bis  wife  by  the  administration  of 
strychnine.  In  his  defense  he  offered  evi- 
dence to  prove  tbat,  if  the  deceased  came  to 
her  death  by  strychnine,  it  was  self-adminis- 
tered for  the  purpose  of  committing  suicide. 
In  aid  of  this  defense,  evidence  of  her  decla- 
rations of  a  purpose  to  take  her  own  life  was 
ottered.  To  all  such  testimony  the  state  ob- 
jected as  Incompetent  and  too  remote.  This 
objection  the  court  overruled  in  part,  and  ad- 
mitted evidence  of  such  alleged  declarations 
made  to  one  witness  within  a  few  days  of 
the  death  of  the  deceased,  and  to  the  accused 
within  about  two  months  prior  thereto.  Evi- 
dence of  other  declarations  claimed  to  have 
been  made  from  eleven  months  to  three  or 
four  years  before  Mrs.  Kelly's  death  was  ex- 
cluded as  too  remote.  It  was  claimed  as 
tending  to  show  the  state  and  condition  of 
mind  of  the  deceased.  The  authorities  differ 
as  to  the  competency  of  such  evidence.  State 
v.  Fitzgerald,  130  Mo.  407,  32  S.  W.  1113;  Sie- 
bert  7.  People,  143  111.  671,  32  N.  B.  431; 
Commonwealth  v.  Felch,  132  Mass.  22;  Jen- 
kin  V.  Ins.  Co.,  131  Cal.  121,  63  Pac.  180; 
Boyd  V.  State,  14  Lea  (Tenn.)  177;  Blackburn 
V.  State,  23  Ohio  St  146;  Mutual  Life  Ins. 
Co.  V.  Hlllmon,  145  U.  S.  285. 12  Sup.  Ct.  909, 
86  L.  Ed.  706;  Commonwealth  v.  Trefethen, 
157  Mass.  180,  31  N.  E.  961,  24  L.  R.  A.  235. 
The  correct  doctrine  is,  we  think,  stated  in 
the  case  last  cited,  which  discusses  the  sub- 
ject exhaustively,  and,  overruling  the  former 
case  of  Commonwealth  v.  Felch  in  the  same 
jurisdiction,  supports  the  competency  of  .such 
evidence  under  the  circumstances  existing  In 
the  present  case,  and  for  the  purpose  claimed. 
The  threat  of  self-destruction  under  consid- 
eration In  that  case  was  one  made  the  day 
before  the  death.  The  court;  while  support- 
ing the  competency,  on  principle,  of  evidence 
of  the  character  under  consideration,  in  the 
course  of  its  opinion  takes  occasion  to  remark 
tbat  such  declarations  might  be  so  remote  In 
point  of  time  that  the  trial  Judge  might  prop- 
erly and  wisely  reject  them'  as  immaterial. 
The  principle  thus  Invoked  is  the  salutary 
and  familiar  one  embodied  by  Stephens  in  his 
rule  that  "the  Judge  may  exclude  evidence  of 
facts  which,  though  relevant  to  the  issue,  ap- 
pear to  blm  too  remote  to  be  material."  Ste- 
phens' Digest  of  the  Law  of  Evidence,  art.  jJ. 
This  gen^-al  principle  finds  its  treqnent  ex- 
pression in  such  statements  as  that  matters 
likely  to  mislead  a  jury,  or  to  be  misused  by 
it,  or  to  unnecessarily  complicate  a  case,  or 
of  slight,  remote,  or  conjectural  significance, 


ought  not  to  be  admitted.  Thayer's  Cases  on 
Evidence,  229.  "Remoteness,"  as  applied  to 
evidence,  is  a  term  wliich  has  regard  for  oth- 
er factors  tlian  mere  lapse  of  time,  even 
where  it  is  a  factor,  as  it  often  is  not  Tbe 
essence  of  remoteness  is  such  a  want  of  open 
and  visible  connection  between  the  eviden- 
tiary and  principal  facts  that  all  things  con- 
sidered, the  former  is  not  worthy  or  safe  to 
be  admitted  in  proof  of  the  latter.  Best  on 
Evidence,  {  262.  Where  lapse  of  time  is  a 
circumstance  entering  Into  an  Inquiry  as  to 
the  remoteness  of  relevant  testimony,  Its  sig- 
nificance may  be  more  or  less;  depending  not 
only  upon  tbe  length  of  time,  but  also  upon 
all  the  circumstances.  Its  importance  with 
respect  to  some  matters  would  naturally  be 
greater  than  with  respect  to  others.  In  some 
situations  It  might  well  become  a  practically 
controlling  feature,  so  that  it  might  well  be 
said  that  the  remoteness  of  the  evidence  in 
point  of  time  ought  to  exclude  it  Such,  ap- 
parently, was  the  view  of  the  Massachusetts 
case  with  respect  to  declarations  of  a  suicidal 
purpose  under  ordinary  circumstances.  But 
comparatively  few  generalizations  based  ap- 
on  lapse  of  time  alone  can  be  safely  made. 
Generally  speaking,  the  question  of  remote- 
ness, as  Justifying  the  exclusion  of  evidence, 
must  depend  upon  all  tbe  considerations.  In- 
cluding time,  the  character  of  the  evidence, 
and  all  the  surrounding  circumstances  which. 
In  tbe  opinion  of  the  court  ought  to  have  a 
bearing  upon  Its  worthiness  to  be  brought  In- 
to tbe  consideration  and  determination  of  the 
matter  in  contention.  This  right  of  discre- 
tionary control  over  the  admission  of  testi- 
mony which  necessarily  rests  with  a  presid- 
ing Judge  is  one  of  frequent  exercise.  Com- 
monwealth v.  Holmes,  157  Mass.  233,  32  N. 
E.  6,  34  Am.  St  Rep.  270;  HaU  v.  State.  132 
Ind.  317,  31  N.  E.  536;  Thistiewaite  v.  Thls- 
tlewalte,  132  Ind.  355,  31  N.  E.  946.  Ttie  dis- 
cretion, however,  is  not  an  absolute  one.  It 
Is  subject  to  an  abuse  which  would  result  in 
a  new  trial.  It  is  quite  apparent  tb&t  the 
court  in  the  present  case  was  governed  by 
the  principles  laid  down  in  Commonwealth  v. 
Trefethen,  167  Mass.  180,  31  N.  B.  961,  24 
Ik  B.  a.  235.  In  order  that  it  might  exerdae 
its  discretion  intelligently,  a  statement  of 
what  it  was  proposed  to  prove,  together  with 
the  time  when  and  circumstances  under 
which  the  alleged  declarations  were  uttered, 
was  made  by  counsel  for  the  accused  to  the 
court  in  tbe  absence  of  tbe  Jury.  With  this 
Information,  and  such  other  Information  de- 
rived in  the  progress  of  the  trial  as  bore  upon 
the  materiality  or  remoteness  of  the  proposed 
evidence,  the  court  admitted  certain  of  the 
declarations,  and  excluded  others  as  too  re- 
mote. While  the  circumstances  of  the  trial 
called  for  a  liberal  exercise  of  Judicial  discre- 
tion in  favor  of  tbe  accused,  whose  life  was 
at  stake,  we  cannot  say,  as  a  matter  of  law, 
that  the  record '  discloses  any  abuse  of  the 
discretion  which  the  court  was  called  upon  to 
exercise. 
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Coansel  for  tbe  accnsed  attach  especial 
Importance  to  a  declaration  claimed  to  have 
been  made  by  Mrs.  Kelly  the  day  after 
ThanksglTlng  Day,  1902,  to  tbe  effect  that 
"before  another  Thanksgiving  came  around 
she  wonld  have  gotten  through  with  life,  or 
gotten  rid  of  herself."  It  is  urged  that,  be- 
cause her  death  occurred  before  the  time  in- 
dicated by  her  as  tbe  limit  she  had  fixed,  it 
was  error  to  exclude  her  threat.  It  Is  clear 
that  time  was  not  of  the  essence  of  the  dec- 
laration. Nothing  appears  to  give  any  pe- 
culiar pertinence  to  the  next  Thanksgiving 
Day.  She  was  speaking  from  the  point  of 
view  of  tbe  lHanksglving  season,  and  thus 
naturally  made  reference  to  its  next  recur- 
ring festival  time.  The  court  was  fully  Jus- 
tified In  regarding  the  declaration  as  one 
having  no  other  significance  than  any  other 
fflEpresslon  of  a  purpose  entertained  to  end 
her  life,  and  in  so  passing  upon  its  remote- 
ness. 

The  accused  sought  to  show  by  a  witness 
that  in  tbe  spring  of  1903  Mrs.  Kelly  seemed 
despondent  most  of  the  time,  and  at  that 
time  said  to  her  (the  witness)  that  she  bad 
stomach  trouble  so  that  her  stomach. would 
not  retain  food,  and  that  she  had  no  desire, 
to  live.  Tbe  court  was  plainly  justified  in 
^eluding  this  testimony  as  too  reniote.  If 
it  could  serve  any  useful  purpose,  it  would 
be  In  creating  an  inference  of  the  harboring 
of  a  purpose  to  take  life  to  use  In  dravrlng 
another  Inference  that  she  did  so.  ESvidence 
for  the  purpose  of  creating  an  Inference  of 
a  fact  upon  which  to  base  an  Inference  of 
another  fact  is  generally  inadmissible.  It  is 
too  remote.  Oillett  on  Indirect  &  Collateral 
Bvldence,  {  52;  United  States  v.  Ross,  92  TT. 
S.  281,  23  L.  Ed.  707;  Manning  v.  Ins.  Co., 
100  U.  S.  093.  25  L.  Ed.  7S1;  Hall  ▼.  State, 
132  Ind.  317,  81  N.  B.  636. 

The  refusal  of  the  court  to  admit  the  evi- 
dence already  considered  in  rebuttal  of  cer- 
tain testimony  of  the  state  to  the  effect  that 
Mrs.  Kelly  during  the  week  prior  to  her 
death  appeared  to  be  In  her  usual  health  and 
good  spirits,  for  tbe  reason  that  none  of  it 
related  even  approximately  to  the  period  of 
time  coyered  by  the  testimony  of  tbe  state, 
was  correct 

Tbe  accused  offered  to  prove  that,  upon 
the  Thanksgiving  occasion  referred  to,  Mrs. 
Kelly,  in  connection  with  her  declaration  of 
a  purpose  to  end  ber  life,  said,  "And  I  have 
.  got  the  stuff  to  do  it  with."  This  statement 
was  claimed  for  the  purpose  of  showing  (1) 
possession  by  the  deceased  of  poison;  and  (2) 
her  knowledge  of  the  effect  of  strychnine 
poisoning.  For  the  first  purpose  the  evi- 
dence was  hearsay  and  remote.  State  v. 
Marsh,  70  Yt  288,  40  Atl.  836.  For  the  sec- 
ond, it  was  irrelevant.  It  might  tend  to 
prove  that  Mrs.  Kelly  knew  that  there  was 
something  which  was  deadly  when  admin- 
istered. It  did  not  tend  to  prove  any  knowl- 
edge of  strycbnlne,  or  its  use  or  effect 
State  V.  Marsh,  70  Yt  288,  40  AU.  836. 


Tbe  state  offered  evidence  to  prove  pur- 
chases of  strychnine  by  the  accused  In  the 
latter  part  of  September  and  on  October 
10th,  both  In  1903.  The  accused  testified 
that  these  purchases  were  made  openly,  and 
upon  the  suggestion  or  request  of  Mrs.  Kel- 
ly, and  for  the  purpose  of  killing  rats  which 
Infested  their  outbuildings  and  hencoops; 
that  it  was  upon  each  occasion  given  to 
Mrs.  Kelly,  who  spread  it  upon  bread,  which 
tbe  couple  in  tbe  evening  together  placed 
near  the  hencoop;  that  prior  to  tbe  occasion 
of  its  first  use  they  had  found  a  dead  chicken 
In  their  back  yard,  that  bore  evidence  of 
having  been  killed  by  rats;  and  that,  on  tbe 
morning  in  October  after  its  second  use,  two 
dead  chickens  were  found  by  them  in  said 
.yard,  which  were  not  mutilated,  but  evi- 
dently poisoned.  Tbe  accused  offered  a  wit- 
ness who  was  present  upon  the  occasion  of 
the  finding  of  tbe  first  dead  chicken  to  tes- 
tify not  only  as  to  what  occurred,  but  to  the 
exclamation  of  Mrs.  Kelly,  "Well,  we  must 
get  strychnine — some  strychnine  for  them 
rats" — and  the  same  witness  to  testify  to 
what  occurred  upon  tbe  second  occaslcHi, 
and  also  Mrs.  Kelly's  then  exclamations  as 
she  held  up  ber  dead  chickens  to  view: 
"Look  at  my  two  lovely  chickens.  They  are 
dead  from  the  strychnine."  "That  it  was 
too  bad.  My  two  lovely  chickens  is  dead 
from  tbe  strychnine."  The  court,  upon  ob- 
jection,'deluded  said  exclamatloBS  i^s  hear- 
say. They  were  claimed  as  a  part  of  tbe 
res  gestae.  Tbe  claimed  declarations  were 
contemporaneous  with  the  finding  of  the 
dead  chickens  by  Mrs.  Kelly.  Her  only  acts 
which  they  could  be  said  to  characterize  or 
explain  were  those  of  the  finding,  or  partici- 
pating in  the  finding.  If  it  could  be  said 
that  they  did  serve  to  cbaiacterlze  or  explain 
these  acts,  it  is  to  be  observed  that  the  act 
upon  neither  occasion  was  a  litigated  one. 
Wharton  on  Evidence,  259;  GiUett  on  Indi- 
rect &  Collateral  Evidence,  {  243.  Tbe  rele- 
vant facts  were  tbe  presence  in  tbe  coop  of 
the  dead  chickens,  together  vrith  the  indica- 
tions of  tbe  manner  of  their  deaths.  Net 
ther  the  finding,  nor  the  manner  of  it  pos- 
sessed any  significance,  except  as  it  was  the 
means  of  disclosing  these  facts.  No  ex- 
planation of  the  act  of  finding  could,  there- 
fore, under  the  circumstances  claimed  to  be 
shown,  be  an  explanation  of  an  act  having, 
in  any  aspect  of  it  any  bearing  upon  any 
issue  of  fact  in  tbe  case.  But  none  of  the 
statements  of  Mi«.  Kelly  were  of  a  nature 
to  characterize  or  explain  either  of  tbe  two 
acts  of  finding.  They  were  not  of  the  na- 
ture of  the  acts  talking  of  or  through  them- 
selves. Wharton  on  Evidence,  269;  People 
V.  Lane,  100  Cal.  379,  34  Pac.  856.  They 
were  not,  in  a  legal  sense,  a  part  of  the  acts. 
Commonwealth  v.  Trefethen,  157  Mass.  180, 
31  N.  E.  961,  24  L.  R.  A.  235.  One  was  the 
expression  of  an  Intention  to  do  a  future 
act;  tbe  others,  mere  statements  of  opinion 
or  fact  as  to  what  bad  theretofore  occurred. 
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It  tbe  atetementa  could  conduce  to  prore 
any  facta  relevant  to  the  facta  In  laane, 
thoae  facta"  woald  be  that  there  -were  rats 
atwnt  the  premises,  and  that  poison  had  been 
there  used,  with  the  unfortunate  result  of 
destroying  chickens.  They  would  tend  to  re- 
enforce  the  deductions  sought  to  be  drawn 
from  the  jMresence  and  appearance  of  the 
dead  chickens,  not  to  elucidate  tbe  acts  of 
finding.  The  full  force  of  the  words,  it  wOl 
be  seen,  would  thus  result  from  the  aaaer- 
tions  made,  and  not  at  all  through  their  ex- 
planation of  any  act  which  they  accompa- 
nied. "A  declaration,  if  It  has  force  by  it- 
self aa  an  abatract  atatement  detached  from 
any  particular  fact  in  question,  is  not  ad- 
missible in  evidence,  because  it  depends  for 
its  effect  on  the  credit  of  the  person  making 
it,  and  therefore  is  hearsay."  State  v. 
Marsh,  70  Vt  288.  40  Atl.  836.  In  other 
words,  decIaratlonB  are  not  removed  from 
under  the  ban  placed  upon  hearsay  testimony 
for  the  simple  reason  that  they  were  ut- 
tered by  a  person  while  doing  an  act  con- 
cerning which  he  might  be  able  to  testify. 
The  ruling  of  the  court  was  therefore  cor- 
rect. 

In  the  brief  it  is  claimed  that  the  declara- 
tion in  September  Was  admissible  to  show 
Mrs.  Kelly's  Intention  to  purchase  strychnine. 
)  It  is  a  sufficient  answer  to  this  claim  to  say 
that  it  was  not  presented  to  the  trial  court 
Careful  statements  of  the  purposes  for  which 
the  evidence  was  claimed  were  twice  made. 
Neither  contains  a  suggestion  of  this  purpose. 

The  accused  complains  because,  under  the 
charge,  the  jury  were  not  left  at  liberty  to 
find  him  guilty  of  manslaughter.  A  simple 
and  sufficient  answer  to  this  objection  is  to 
be  found  in  the  fact;  commented  upon  by  the 
court,  that  there  was  notliing  either  in  the 
evidence  or  claims  of  the  parties  which  called 
for  instructiouB  upon  the  subject  of  homicide 
with  implied  malice.  Whatever  might  be 
said  of  the  contention  that  a  homicide  com- 
mitted by  means  of  poison  might  under  con- 
ceivable circumstances  constitute  the  crime 
of  manslaughter  only,  those  circumstances 
were  not  claimed  to  exist  in  the  present  case. 
The  instructions  were  "adapted  to  the  is- 
sues, and  sufficient  for  the  guidance  ot  the 
jury  in  the  case  before  them."  Waters  v. 
Bristol,  26  Conn.  308;  Pease  v.  Pease,  86  Conn. 
131,  96  Am.  Dec.  225;  Hartford  v.  Champion, 
68  Conn.  268,  20  Atl.  471. 

The  court  charged  as  follows:  "In  addi- 
tion to  proof  required  to  constitute  murder 
in  the  first  degree — that  is,  proving  the 
state's  case  beyond  a  reasonable  doubt— our 
statute  provides,  'No  person  shall  be  con- 
victed of  any  crime  punishable  by  death 
without  the  testimony  of  at  least  two  wit- 
nesses or  that  which  Is  equivalent  thereto.' 
By  this  statute,  the  testimony  of  one  witness 
swearing  either  directly  or  to  circumstances 
is  not  enough  to  convict  of  murder  in  the 
first  degree.    It  must  be  the  testimony  of 


two  witnesses,  or  that  which  is  equivalent 
thereto."  This  statement  is  criticised  as  be- 
ing "paradoxical"  and  "misleading,"  when 
addressed  to  a  jury,  because,  as  it  is  urged, 
the  jury  would  have  no  right  to  l>e  convinced 
beyond  a  reasonable  doubt  of  the  crime  of 
murder  in  the  first  degree  in  the  absence  of 
the  evidence  of  two  witnesses,  or  its  equiva- 
lent. TO  instruct  a  Jury,  as  was  done.  It  is 
said,  is,  "in  elTect,  to  invite  them  to  form 
an  unlawful  conclusion,  and  to  then  give  arti- 
ficial expression  to  that  conclusion  in  a  vw- 
dict  of  murder  in  the  second  degree."  This 
criticism  is  too  subtle  and  microscopic  to  be 
regarded  in  the  consideration  of  language  ad- 
dressed to  practical  men  for  their  practical 
guidance.  It  is  clear  tliat  the  langnage  of 
tbe  court  expressed  the  law  as  it  results  from 
the  statute  with  sufficient  clearness  to  leave 
no  misapprehension  in  tbe  mind  of  tbe  jury, 
and  to  furnish  them  a  correct  guide  in  their 
deliberations  and  decision.  It  is  suggested 
that  the  harm  wtiich  might  come  to  the  ac- 
cused therefrom  was  an  obscuration  in  the 
minds  of  the  jury  "of  the  importance  of  the 
rule  requiring  a  conclusion  that  the  accused 
is  gulHy  of  a  specific  degree  of  homicide,  be- 
yond a  reasonable  doubt."  The  necessity  of 
such  a  degree  of  proof  to  justify  a  verdict  of 
guilty  as  to  any  (rffense  permeates  tbe  whole 
charge,  rendering  a  mistake  theretqpon  incon- 
ceivable. 

The  court  refused  to  comply  with  a  request 
to  caution  the  jury  as  to  a  distinction  be- 
tween direct  and  circumstanti&i  evidence, 
and  against  the  weight  to  be  given  to  the  lat- 
ter. Tlie  instructions  of  the  court  upon  this 
subject  which  are  complained  of  embodied 
the  principles  ennimciated  in  State  t.  Bome. 
64  Conn.  329,  80  AU.  67. 

The  state  introduced  the  testimony  of  ex- 
perts to  establish  the  cause  of  death.  The 
accused  asked  the  court  to  charge  that  the 
evidence  of  experts  is  of  the  very  lowest  or- 
der and  the  most  unsatisfactory  character; 
that  all  testimony  founded  on  opinion  mer^ 
is  weak  and  oncertaln,  and  shoald  In  every 
case  be  weighed  with  great  caution.  The 
court  declined  to  so  charge,  and  instructed 
the  jury,  in  effect,  that  such  testimony  was 
to  be  weighed  and  judged  like  any  other,  and 
the  same  tests  applied  thereto;  the  considera- 
tions which  ought  to  enter  into  such  judg- 
ment being  quite  fully  stated.  Tbe  court 
was  correct  in  refusing  the  request.  State  v. 
Bathbun,  74  Conn.  624,  51  Atl.  540.  Its  In- 
structions were  adapted  to  the  situation,  and 
not  erroneous. 

The  reasons  of  appeal  contain  numerous 
other  assignments  of  error.  Most  of  these 
are  not  pursued  in  tbe  briefs.  The  few  re- 
maining ones  are  of  minor  importance,  and 
involve  no  questions  which  call  for  extended 
discussion.  They  disclose  no  -  errors,  or  at 
least  no  material  ones,  in  the  rulings  or 
charge  of  the  court 

There  is  no  error.    All  concur. 
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BADEZKT  et  al.  t.  SAROBMT  *  GO. 

(Supreme  Court  of  Errors  of  Connacticot.    A.ug. 
12,  1004.) 

DKATH  BT  WBOROFDI.  ACT  —  I.IHITA.TIONS — 
FI.EADINa  —  COMPJJ^INT  —  BUFFICIENCT  — 
PBACTICE— HKABINO  IN  DAICAOEB— NOTIOK  OW 
XTIDBNCB— nXB  lOB  nUHO. 

1.  Under  Pub.  Acta  1903,  p.  114.  c.  140  ad. 
p.  149,  c.  193,  i  4),  aUowiiu;  recovery  for  dmth 
canaea  by  neglisence,  and  providing  that  "no 
actimt  shall  be  brongbt  upon  this  statute  but 
-within  one  year  from  the  neglect  complained 
of,"  an  action  for  negligence  causing  death  is 
barred  if  commenced  more  than  one  year  after 
the  death,  although  it  be  within  one  year  from 
the  appointment  of  the  administrator  who 
l>ringB  the  action. 

27Under  Pob.  Acts  1903.  p.  114,  c.  149  (Id.  p. 
149,  c.  193,  I  4),  authorinng  a  recovery  for 
negligence  causing  death,  and  requiring  such  an 
action  to  be  brought  within  one  year,  a  com- 
plaint showini;  on  its  face  that  the  action  was 
not  brought  within  one  year  is  demurrable. 

3.  Where,  in  an  action  in  tort,  the  rules  of 
court  required  defendant's  notice  of  intention 
to  contradict  the  allegations  of  the  complaint  in 
case  a  hearing  in  damages  should  take  place 
to  be  filed  within  70  days,  it  was  not  error,  aft- 
er ruling  on  a  demurrer  to  the  complaint,  to  al- 
low the  filing  of  such  notice  after  the  expiration 
of  70  days. 

Appeal  from  Superior  Court,  New  Ha^en 
County:  Milton  A.  Sbnmway,  Judge. 

Action  by  Koch  Radezky  and  others,  as 
admlnistratora^  against  Sargent  &  Co.  BYom 
a  Judgment  for  defendant  plaintiffs  appeal. 
AiBrmed. 

Tbe  plaintiffs'  Intestate,  while  riding  on 
an  elevator  owned  and  operated  by  tbe  de- 
fendant corporation,  was  tbrown  to  tbe 
ground,  whereby  he  was  greatly  injured, 
and,  as  a  result  of  tbe  Injuries,  died  on  the 
same  day.  The  plaintlfTs  claim  that  tbe 
death  of  their  Intestate  was  due  to  tbe  negli- 
gence of  tbe  defendant,  and  seek  in  this  ac- 
tion to  recover  damages  in  accordance  with 
tbe  statute  in  such  case  made  and  provided. 
In  the  complaint  tbe  plaintiffs  allege  that 
tbe  negligence  complained  of,  and  conse- 
qnent  death  of  their  intestate,  occurred  on 
September  19,  1902,  and  that  they  were 
appointed    administrators    on    October    24, 

1902.  Tbe  writ  and  complaint  Is  dated  Oc^ 
tober  20, 1903,  and  returnable  to  the  superior 
court  In  New  Haven  county  on  November  8, 

1903.  The  defendant  demurred  because  it 
appears  that  tbe  action  is  not  brought  within 
one  year  from  the  neglect  complained  of,  nor 
witbin  one  year  from  the  date  of  the  al- 
leged injury,  nor  witbin  one  year  from  the 
date  of  the  alleged  decease  of  tbe  plaintiffs' 
Intestate.  Tbe  court  (Shumway,  J.)  sustain- 
ed tbe  demurrer,  and  rendered  judgment  for 
tbe  defendant.  After  tbe  demurrer  was  sus- 
tained, and  before  judgment,  tbe  court,  up- 
on motion  and  for  cause  shown,  granted 
leave  to  tbe  defendant  to  file  a  notice  as  to 
the  evidence  It  intended  to  produce  upon 
a  hearing  in  damages.  In  tbe  reasons  of 
appeal,  the  plaintiffs  claim  that  tbe  court 

1 1.  See  Death,  voL  IS,  Cent.  Dig.  |  M. 


erred  in  sustaining  tbe  demurrer,  and  in 
granting  tbe  defendant  leave  to  file  the  no- 
tice as  to  a  hearing  In  damages. 

Benjamin  Slade  and  Maxwell  Slade,  for 
appellants.  Jobn  K.  Beach  and  Samuel  H. 
Fisher,  for  appellee. 

HAMERSLB7,  J.  (after  stating  the  facts). 
This  'Is  an  action  upon  a  statute.  Tbe 
cause  of  action  Is  one  created  by  statute. 
A  liability  or  penalty  is  Imposed  upon  the 
person  who  by  his  negligence  causes  tbe. 
death  of  another.  The  beneficiaries  of  this 
liability  are  the  bnsband  or  widow  and 
heirs  of  the  person  Injured,  as  prescribed  In 
the  statute.  The  right  of  action  Is  given  to 
the  administrator  of  tbe  person  injured,  as 
representing  these  beneficiaries,  provided  an 
action  Is  commenced  within  a  time  fixed  by 
the  statute.  This  statutory  cause  of  action 
was  first  created  In  1853,  and  tbe  llabiUty 
imposed  was  limited  to  railroad  companies. 
Compilation  of  1854,  p.  756.  In  1877  this 
statutory  liability  was  extended,  and  im- 
posed upon  any  party  "legally  In  fault,"  pro- 
vided "that  no  action  shall  be  brought  upon 
this  statute  but  within  one  year  from  tbe 
neglect  complained  of."  Pub.  Acts  1877,  p. 
191,  c.  78.  Tbe  statute  appears  In  this  form 
In  the  Revision  of  1888,  {  1009,  and  Its  sub- 
stantial provisions  remain  In  force  under 
sections  1004  and  1119  of  tbe  Revision  of 
1902,  as  re-enacted  In  1003.  Pnb.  Acts  1903, 
p.  114,  c.  140;  Id.  p.  149,  c.  198,  {  4.  Possi- 
bly some  questions  mls^t  be  suggested  as 
to  the  legal  effect  upon  this  statute  of  tbe 
changes  tn  legislation  between  1888  and 
1003 — especially  aa  to  whether  the  time  limit 
affecting  tbe  present  case  dates  from  tbe 
day  of  tl>e  neglect  complained  of,  or  from  the 
death  of  the  injured  person.  As  tbe  Injury 
to  tbe  plaintiff's  intestate' and  his  death  oc- 
curred on  tbe  same  day,  that  question  is 
immaterial.  The  parties  raise  no  question  as 
to  tbe  substance  of  tbe  statute  governing 
this  case,  and  the  effect  of  tbe  changes  r«fer- 
red  to  need  not  be  considered. 

The  complaint  alleges  that  the  plaintiff's 
intestate  was  on  September  19,  1002,  Injured 
by  tbe  defendant's  negligence,  and  died,  as 
the  result  of  said  Injury  and  negligence,  on 
tbe  same  day;  that  tbe  plaintiffs  were  ap- 
pointed administrators  of  their  Intestate's 
estate  on  October  24,  1002 — and  Is  dated  Oc- 
tober 20,  1908.  It  therefore  appears  upon 
tbe  face  of  tbe  complaint,  read,  as  it  must 
be,  in  connection  with  the  writ,  that  this 
action  upon  tbe  statute,  which  creates  a 
cause  of  action  upon  the  expressed  condition 
or  limitation  that  an  action  thereon  shall  be 
commenced  within  tbe  fixed  period  of  one 
year,  was  not  commenced  within  one  year 
from  tbe  death  of  tbe  party  injured,  or  of 
the  neglect  complained  of,  but  was  commen- 
ced within  one  year  from  tbe  appointment  of 
administrators. 

Tbe  defendant's  demurrer  to  this  com- 
plaint presents,  in  substance,  two  questions 
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of  law:  (1)  DoeB  the  complaint,  In  alleging 
that  the  defendant,  by  Its  negligence,  caused 
the  death  of  the  plaintiffs'  Intestate  on  a  day 
more  than  one  year  before  the  commence- 
ment of  the  action,  state  a  canse  of  action 
under  the  statute  upon  which  it  la  brought? 
(2)  Is  the  fact  that  administration  was  not 
granted  until  one  month  after  the  death  of 
the  injured  person  an  exception  to  the  un- 
qualified time  limit  which  may  serve  to  con- 
tinue the  statutory  liability  beyond  the  limit 
fixed  by  the  statute? 

.  The  trial  court  answered  both  these  ques- 
tions correctly..  The  language  of  the  statute 
Is  clear  and  explicit,  containing  no  exception 
and  suggesting  no  qualification.  Neither  the 
failure  of  the  statutory  beneficiaries  of  the 
liability  created  to  secure  the  appointment  of 
an  administrator,  nor  the  failure  of  an  ad- 
ministrator to  commence  an  action,  affects 
the  time  limit  fixed  by  statute.  When  this 
statutory  liability  was  first  Imposed,  it  af- 
fected railroad  companies  only,  and  the 
Legislature  fixed  the  time  limit  at  "one  year 
after  the  cause  of  action  shall  hare  arisen." 
In  Andrews  t.  Hartford  &  N.  H.  B.  Co.,  34 
Conn.  57,  it  was  held  that  the  Legislature,  in 
using  the  words  "after  the  cause  of  action 
shall  have  arisen,"  Intended  to  say,  and  did, 
in  legal  effect,  say,  "after  the  appointment  of 
an  administrator."  The  case  assumes  as  ob- 
vious and  Incontestlble  that,  whatever  may  be 
the  event  designated  as  the  commencement 
of  the  limit.  Its  termination  la  fixed  and 
absolute  upon  the  expiration  of  one  year 
from  that  event  The  language  thus  con- 
strued was  altered  at  the  next  session  of  the 
General  Assembly  (Pub.  Acts  1867,  p.  88,  c. 
92),  and  the  decision  served  to  elicit  from  the 
Legislature  a  clear  and  explicit  statement 
that  the  meaning  of  this  statute,  as  altered, 
is  to  Impose  upon  the  persons  mentioned  a 
statutory  liability  to  pay  damages  to  the 
administrator  of  a  person  whose  life  is  taken 
through  their  negligence,  provided  a  suit 
to  enforce  the  liability  Is  brought  within  the 
definite  period  of  time  mentioned,  following 
the  death  of  the  person  so  Injured.  This 
meaning  and  effect  of  the  statute  have  not 
since  been  questioned. 

The  plaintiffs  further  claim  that,  notwith- 
standing the  judgment  sustaining  the  de- 
murrer correctly  determines  the  merits  of 
the  case,  yet  it  should  be  set  aside  because 
the  questions  of  law  are  not  properly  raised 
by  the  defendant's  demurrer  to  the  plaintiffs' 
complaint,  and  should  have  been  raised  by 
the  plaintiffs'  demurrer  to  the  defendant's 
answer.  This  claim  is  based  upon  the  the- 
ory that  the  common-law  rule  that  the  stat- 
ute of  llmitationa  must  be  pleaded  remains 
In  full  force  under  the  practice  act,  and  is 
applicable  to  the  facts  of  the  present  case. 
Tf  so,  it  would  not  avail  the  plaintiffs  In 
this  case.  It  is  settled  that  under  the  prac- 
tice act  it  is  permissible  for  the  plaintiff,  in 
framing  his  complaint  in  an  action  against 
which    the   statute   of   limitations   has   ap- 


parently mn,  to  state  his  whole  case,  and 
allege  the  facts  he  deems  legally  sofflcient 
to  enable  him  to  maintain  his  action,  not- 
withstanding the  time  limited  for  its  com- 
mencement has  expired;  and,  when  this  is 
done,  it  is  permissible  for  the  defendant  to 
raise  the  question  of  law  by  a  demurrer 
to  the  complaint.  O'Connor  t.  Waterbury, 
68  Conn.  206,  210,  37  AU.  M8.  The  plaintiffs 
have  followed  this  course  in  their  complaint. 
They  have  alleged  their  appointment  as  ad- 
ministrators a  month  after  the  death  of  their 
Intestate,  and  rely  upon  this  fact,  and  on 
this  fact  alone,  as  legally  sufficient  to  excuse 
the  failure  to  commence  an  action  within  the 
time  limited  by  statute.  For  this  reason, 
the  questions  of  law  correctly  decided  by  the 
court  were  properly  raised  by  the  defendant's 
demurrer,  and  the  court  did  not  err  in  sus- 
taining the  demurrer  and  rendering  Judg- 
ment for  the  defendant 

In  the  view  we  have  taken  of  the  main 
question,  the  other  error  assigned  becomes 
of  no  consequence  to  the  parties,  bnt  a  deci- 
sion of  the  point  raised  may  be  of  sufficient 
importance  as  settling  a  question  of  practice 
to  justify  its  consideration.  The  court  did 
not  err  in  permitting  the  defendant  upon 
cause  shown,  to  file  a  written  notice  to  the 
plaintiffs  of  its  intention  to  contradict  the 
allegations  of  the  complaint  in  case  a  hear- 
ing in  damages  should  take  place  after  the 
70  days  in  which  such  notice,  under  the 
rules  of  court  should  have  been  filed,  had 
expired.  This  notice  is  not  a  part  of  the 
pleadings,  and  has  no  effect  for  any  purpose 
unless  a  hearing  in  damages  actually  takes 
place.  A  hearing  in  damages  upon  defanlt 
In  case  of  demurrer  overruled  or  otherwise 
is  possible  in  an  action  of  tort  until  a  final 
judgment  Is  rendered  from  which  no  appeal 
is  taken.  In  contemplation  of  that  possi- 
bility, the  defendant  may  file  the  notice  with- 
in the  limit  of  70  days,  and  afterwards  by 
leave  of  court  upon  cause  shown.  Ockers- 
hausen  v.  New  Tork,  N.  H.  &  H.  B.  Co.,  71 
Conn.  617,  623,  42  AU.  650. 

There  is  no  error  in  the  Judgment  of  the 
^nperior  court.    The  other  Judges  concnrted. 


<  (77  Conn.  ISI) 

DOUGLASS  V.  UNMACK  et  al. 
(Supreme  Court  of  Errors  of  Connecticat    Aug. 
12,1804.) 

ACnOR  ON  BOND  OF  FLAINTirT  IN  BBPIATIH— 
OEFENBE  THAT  BOND  WAS  VOID. 

1.  PlaintiS  in  replevin,  and  the  surely  on  his 
bond,  required  by  Gen.  St.  1802,  {  1057,  as  a 
condition  precedent  to  the  issuance  of  the  writ 
may  not  when  sued  on  it  claim  it  was  void  be- 
cause it  was  not  entered  into  before  the  ma^- 
istrate  who  issued  the  writ  as  required  by 
such  section,  but  before  another;  the  writ  hav- 
ing in  fact  issued  on  it  and  the  property  hav- 
ing been  taken  under  the  writ 

Appeal  from  Superior  Court  New  Havoi 
County;   Ralph  Wheeler,  Judge. 

V  L  See  RepIeTln,  vol.  42,  Cent  Dla.  i  Sit. 
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Action  on  a  leplevtn  bond  br  Jobn  W. 
Douglass  against  .William  H.  Unmack  and 
another.  Judgment  for  defendants.  Flaln- 
tur  appeals.    Serened. 

Charles  S.  Hamilton,  for  appellant  Wll- 
IJam  H.  Bly  and  Edmund  Zacber,  for  appel- 
lees. 

BALDWIN,  J.  Gen.  St  1902,  §  1057,  pro- 
vides that  no  writ  of  replevin  shall  be  is- 
sued "until  some  person,  known  to  the  au- 
thority signing  the  writ  to  be  of  sufficient 
responsibility,  has  entered  into  a  recognizance 
before  him,  with  at  least  one  sufficient  sure- 
ty. In  a  sum  at  least  double  said  sworn  value 
of  said  property,  conditioned  that  the  plain- 
tiff shall  prosecute  his  suit  to  effect,  and  for 
the  payment  of  any  Judgment  that  may  be 
recovered  by  the  defendant  in  the  suit,  and 
for  the  return  of  the  property  to  him,  and 
payment  to  bim  of  all  damages  sustained 
by  the  replevy  thereof,  if  the  plaintiff  fail 
to  establish  his  right  to  its  possession ;  a  rec- 
ord of  which  recognizance  shall  be  entered 
at  the  foot  of  the  writ,  before  the  same  iB 
Issued;  and  copies  of  the  process  left  in  serv- 
ice shall  contain  said  affidavit  and  said 
recognizanca"  A  writ  of  replevin  in  favor 
of  the  defendant  Unmack,  as  a  receiver  in 
bankruptcy,  was  signed  by  James  B.  O'Con- 
nor, the  other  defendant,  as  a  magistrate, 
at  the  foot  of  which  was  a  record  of  a 
recognizance  which  had  been  entered  into  be- 
fore another  magistrate  by  Unmack  as  prin- 
cipal, and  the  other  defendant  as  surety.  The 
recognizance  was  in  the  statutory  form  (Oen. 
St  1902,  I  1058),  except  that  it  was  not  tak- 
en before  or  signed  by  the  same  magistrate 
who  signed  the  writ  Under  claim  of  au- 
thority by  virtue  of  this  process,  the  plain- 
tiff's goods  were  taken  from  him  by  a  prop- 
er officer.  The  case  was  subsequently  tried 
in  the  court  of  common  pleas,  before  which 
the  writ  was  returnable,  and  Judgment  ren- 
dered for  the  return  of  the  goods,  and  that 
the  then  defendant  and  present  plaintiff  re- 
cover of  Unmack,  as  receiver,  $655  damages, 
with  costs.  For  his  failure  to  comply  with 
the  terms  of  this  judgment,  the  present  suit 
is  brought  against  Unmack  and  O'Connor  up- 
on their  recognizance.  The  defense  is  that 
the  recognizance  was  void,  and  therefore  can- 
not serve  as  the  foundation  of  an  action. 

The  proceedings  are  few  which  can  be 
treated  as  absolutely  void  by  those  procuring 
or  conducting  them,  when  they  have  affected 
others  injuriously,  who  make  demand  for 
reparation.  A  defense  of  such  a  nature  can 
only  be  supported  when  the  defect  relied  on 
is  of  the  most  glaring  character,  as  in  the 
case  of  causes  brought  before  courts  which 
have  no  Jurisdiction  to  consider  them.  Rosen 
V.  Fischel,  44  Conn.  371,  376.  The  affidavit 
and  recognizance  required  by  statute  as  con- 
ditions precedent  to  the  issue  of  a  writ  of 
replevin  are  required  for  the  sole  benefit  of 
the  defendant.     Be  can  take  advantage  of 


any  defect  in  them,  but  the  plaintiff  has  not 
an  equal  right  Nichols  v.  Standlsh,  48  Conn. 
321.  In  the  replevin  process  now  in  ques- 
tion there  were  two  serious  Irregularities. 
One  was  that  the  surety  In  the  recognizance 
was  the  magistrate  who  afterwards  signed 
the  writ  This  was  not  apparent  on  the  face 
of  the  papers,  for  there  might  have  been  two 
men  of  the  name  of  James  E.  O'Connor.  The 
other  irregularity  was  that  the  recognizance 
was  entered  into  before  a  mag^lstrate  who  did 
not  afterwards  sign  the  writ  Neitber  of 
these  things  destroyed  the  Jurisdiction  of  the 
court  over  the  replevin  suit  Orcutt's  Ap- 
peal, 61  Conn.  878,  384,  24  Aa  276.  That 
depended  on  the  writ  and  the  writ  sup- 
ported it  True,  tbe  statute  forbade  the 
Issue  of  the  writ  until  a  proper  recognizance 
had  been  entered  into;  but  in  fact  It  was 
issued,  and  used  to  wrest  from  the  present 
plaintiff  goods  which  belonged  to  bim.  The 
want  of  a  proper  bond  could  have  been 
pleaded  in  abatement  It  was  a  matter 
wlilch  the  defendant  could  have  set  up  to  de- 
feat the  suit,  but  It  would  not  have  Justi- 
fied erasing  the  cause  from  the  docket  on 
the  motion  of  the  plaintiff  in  replevin.  Nor 
does  it  now  Justify  either  him  or  his  surety 
in  asking  that  the  obligation  Into  which  they 
voluntarily  entered,  and  by  means  of  which 
they  gained  possession  of  the  goods  of  an- 
other, be  treated  as  a  mere  nothing,  out  of 
which  nothing  can  come.  Waiko  v.  Walko, ' 
04  Conn.  74,  78,  29  Atl.  243.  The  question  is 
not  to  be  decided  by  tbe  rules  applicable  to 
recognizances  exacted  of  a  defendant  in  a 
cause  as  a  condition  of  his  release  from  cus- 
tody. Ferry  v.  Burchard,  21  Conn.  597; 
Whittler  v.  Way,  6  Allen,  288,  291.  The  re- 
cognizance In  suit  was  voluntarily  given  to 
procure  an  advantage  to  the  principal  obligor. 
It  was  an  Incident  of  an  action  which  was 
fully  within  the  Jurisdiction  of  the  court  be- 
fore which  it  was  brought  Such  recogni- 
zances can  be  entered  into  before  a  Justice 
of  the  peace.  This  recognizance  was  enter- 
ed into  before  such  an  officer.  To  take  such 
a  recognizance  Is  a  ministerial,  not  a  Judicial, 
act.  Gregory  v.  Sherman,  44  Conn.  466.  It 
must  be  taken  before  the  writ  of  replevin 
issues.  If  the  magistrate  who  took  It  had 
proceeded  to  sign  the  writ  the  proceeding 
would  have  been  regular.  The  Irregularity 
consisted  in  procuring  the  signature  of  .the 
writ  by  another  magistrate  For  this  both 
the  defendants  are  directly  responsible,  for 
one  of  them  signed  it  and  the  other  brought 
the  suit  If  a  de  facto  Justice  of  the  peace 
signs  a  writ;  and  takes  a  recognizance  upon 
It  tbe  obligation  is  valid.  It  is  valid  sim- 
ply because  It  Is  assumed  before  one  who' 
is  openly  exercising  an  authority  which  only 
belongs  to  a  public  officer,  and  whose  title, 
so  long  as  It  is  not  challenged  by  a  direct 
proceeding  In  behalf  of  the  public,  cannot  be 
collaterally  attacked  In  any  private  suit  For 
still  stronger  reasons,  it  is  not  open  to  these 
defendants  to  escape  from  an  obligation  Into 
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wblch  they  freely  entered  before  a  4e  Jure 
magistrate,  because,  owing  to  their  own  acts, 
he  did  not  afterwards  sign  the  writ  of  wMch 
It  was  an  Incident  As  to  them,  under  these 
circumstances,  the  statutory  proylsion  that 
the  recognizance  must  be  takea  before  the 
authority  signing  the  writ  may  properly  be 
regarded  as  directory. 

The  complainant  alleged  that  the  recogni- 
zance was  taken  before  Oeorge  B.  Hall,  a 
justice  of  the  peace,  but  did  not  explicitly 
state  that  another  magistrate  signed  the  writ 
On  the  trial,  the  record  of  the  replevin  suit 
being  offered  in  eyidence  in  support  of  the 
allegations,  the  court  admitted  it  for  cer- 
tain purposes,  but  ruled  that  it  did  not  tend 
to  show  that  the  defendants  had  entered  In- 
to any  recognizance.  In  this,  and  in  the 
virtual  direction  to  the  jury  to  return  a 
verdict  for  the  defendants,  there  was  error. 
Whatever  objections  the  defendant  in  the 
original  action  might  have  taken  to  the  va- 
lidity of  the  obligation,  the  present  defend- 
ants stand  on  very  different  ground.  The 
defects  in  it  were  such  as  they  were  equi- 
tably estopped  from  setting  up,  and,  what- 
ever benefit  the  plalntUf  could  claim  from  the 
rules  of  equity,  he  could  ask  for  under  his 
complaint  Oen.  St  1902,  {  632;  Plumb  v. 
Onrtis,  66  Ck>nn.  164,  173,  33  AU.  988;  Can- 
field  V.  Gregory,  66  Conn.  9,  17,  S3  Atl.  536. 

There  is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concurred. 


SLOAN  V.  SMITH  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    Aug. 
12,  1904.) 

TBUST    FUND — CI.AIM8    JOB    ATTOBNEY'S    I1EES — 
HABULESS  EBBOB. 

1.  Where  persons  interested  In  a  building  con- 
tract assigned  their  claims  to  S..  as  trnstee  for 
their  benefit,  he  to  make  collection,  and  make 
pro  rata  division  among  them  of  the.  money  re- 
ceived, and  he  brought  action  to  collect,  an  at- 
torney, who,  acting  for  two  of  the  assignors, 
obtained  an  order  admitting  them  as  parties 
plaintiff  in  the  action  to  protect  their  interests 
therein,  and  who  did  not  act  in  the  action  as  at- 
torney for  S. — ^the  latter  at  all  times  being  rep- 
resented by  other  counsel — but  who  acted  as  at- 
torney for  said  two  assignors  to  protect  their 
individual  interests,  cannot  have  the  fund  real- 
ized charged  with  the  payment,  as  a  first 
claim,  of  his  services. 

2.  The  overmling  of  "claims  of  law"  not  ma- 
terial to  the  finding  of  any  fact  in  issue,  and  not 
affecting  any  inference  from  the  facts  found, 
is  harmless. 

Appeal  from  Superior  Court,  New  Haven 
County ;  John  M.  Thayer,  Judge. 

Action  in  the  nature  of  a  suit  of  inter- 
pleader by  John  T.  Sloan  against  J.  Olbb 
Smith  and  others.  From  the  judgment  for 
distribution,  Patrick  J.  Lyons  and  other  de- 
fendants appeal.    Afiirmed. 

Charles  S.  Hamilton,  for  appellants  Pat- 
ride  J.  Lyons  and  others.  Charles  Kleiner 
and  Harry  G.  Day,  for  appellee  J.  Gibb 
Smith. 


HAMERSLBT,  X  There  is  no  doubtful 
question  of  law  raised  by  the  appeaL  The 
case,  as  affecting  any  material  issue,  is,  in 
substance,  this:  One  Harry  L.  Weiss,  a  car- 
penter and  builder,  bad  contracted  with  an 
ecclesiastical  society  to  build  for  It  a  syna- 
gogue. Patrick  J.  Lyons  bad  a  subcontract 
for  the  mason  work,  and  J.  J.  Sullivan  for 
the  plumbing  work.  Prior  to  Angnst  18, 
1886,  the  building  had  approached  comple- 
tion; a  large  portion  of  the  contract  price 
was  unpaid ;  certain  materialmen  had  claims 
for  materials  furnished;  Weiss  was  finan- 
cially embarrassed  and  unable  to  complete  his 
contract  Under  these  drcnmstances,  the 
contractors  and  materialmen  signed  an  agree- 
ment with  J.  Gibb  Smith,  dated  August  18, 
1886.  Smith  was  not  a  creditor  of  Weiss, 
and  had  no  interest  in  any  of  said  contracts, 
except  as  stockholder  in  a  corporation  which 
was  one  of  the  materialmen.  By  this  agree- 
ment the  subcontracts  and  claims  were  as- 
signed to  Smith  for  the  benefit  of  the  own- 
ers, the  subcontractors  agreeing  to  complete 
their  subcontracts  agreeably  to  their  terms; 
and  Smith  agreed,  in  pursuance  and  execu- 
tion of  the  authority  given  him  by  all  the 
parties  la  interest,  to  complete  said  syn- 
agogue, to  collect  the  sums  due  and  to  be- 
come due  on  said  contracts,  and,  upon  com- 
pletion of  the  same  and  receipt  of  said  soma, 
to  pay  over  to  said  subcontractors  and  ma- 
terialmen their  pro  rata  share  of  the  money 
so  received.  Pursuant  to  said  agreement. 
Smith  completed  the  synagogue,  but  was  un- 
able to  recover  any  part  of  the  contract  price, 
and  on  February  13,  1887,  brought  suit  In  the 
superior  court  for  New  Haven  county  against 
the  owners  of  said  synagogue  to  recover  the 
amount  due  for  building  and  completing  the 
same.  Subsequently,  on  November  9,  1897, 
the  defendant  Hamilton,  acting  as  attorney 
for  Lyons  and  Sullivan,  applied  for  and  ob- 
tained an  order  of  court  admitting  said  sub- 
contractors as  parties  plaintiff  In  said  ac- 
tion to  protect  their  interests  therein.  Owing 
to  a  dispute  between  Smith,  plaintiff  in  said 
action,  representing  the  interests  of  all  the 
cestuls  que  trust  under  the  agreement  of 
August  18,  1886,  and  Lyons  and  Snlfivan,  ad- 
mitted as  parties  plaintiff  for  the  protec- 
tion of  their  individual  Interests  nnder  said 
agreement  as  to  the  Judgment  to  be  ren- 
dered In  the  cause — especially  as  affecting 
any  right  of  Smith  to  apply  the  amount  re- 
covered first  to  fbe  payment  of  his  charges 
and  expenses  in  the  execution  of  hU  tmst — 
the  said  Smith,  Lyons,  and  Sullivan  entered 
into  an  agreement  nnder  date  of  Mardi  8, 
1900.  The  parties  to  this  agreement  assign- 
ed to  John  T.  Sloan  their  cause  of  action 
against  the  defendant  and  agreed  to  sub- 
stitute said  Sloan  as  the  sole  party  plaintiff, 
and  further  agreed  that  questions  as  to  any 
claim  in  the  nature  of  a  preference  over  oth- 
er claims  for  work  and  materials  furnished 
should  be  determined  according  to  the  law 
and  equities  thereof  In  a  suit  in  the  nature 
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of  an  Interpleader  suit  to  be  brought  to  said 
■aperlor  court  to  determine  the  rights  of 
each  of  the  parties  In  any  money  obtained 
through  said  Judgment,  and  further  agreed 
that  all  money  advanced  by  said  Smith  as 
assignee  and  trustee  under  said  sgreement 
of  August  18,  1896,  In  payment  of  materials 
and  labor  famished  after  said  August  18th 
In  completion  of  the  defendant's  synagogue, 
and  the  reasonable  bills  of  those  who  fur- 
nished materials  and  labor  after  said  date  to 
said  Smith,  assignee  and  trustee,  on  credit, 
and  the  cash  disbursements  mode  and  rea- 
sonable bills  contracted  by  said  Smith,  as- 
signee and  trustee,  in  protecting  the  IntereslB 
of  his  ceatuis  que  trust  in  said  completed 
synagogue,  shall  be  preferred  claims  after 
paying  the  counsel  fees  for  the  prosecution  of 
said  pending  cause ;  the  amount  of  said  coun- 
sel fees,  and  the  counsel  to  whom  the  same 
shall  be  paid,  to  be  determined  by  said 
court.  After  Sloan  had  been  substituted  for 
Smith  In  pursuance  of  this  agreement,  such 
proceedings  were  had  as  resulted  in  the  pay- 
ment to  Sloan  of  about  $3,000,  which  sum 
represented  all  that  could  be  obtained  in  sat- 
isfaction of  the  much  larger  sum  due  from 
the  ecclesiastical  society.  The  present  ac- 
tion In  the  nature  of  an  interpleader  suit  is 
brought  by  Sloan  in  pursuance  of  the  au- 
thority given  by  the  agre^nent  of  March 
8,  1900.  The  complaint  sets  forth  the  agree- 
ments mentioned,  the  proceedings  had,  bis 
disbursements  as  trustee,  and  alleges  that  he 
now  has  in  his  hands,  subject  to  distribution 
In  accordance  with  the  terms  of  the  agree- 
ment of  March  8,  1900,  the  sum  of  $2,520.23. 
It  alleges  that  certain  assignees  of  the  orig- 
inal subcontractors  claim  an  interest  in  the 
fund,  makes  these  assignees,  as  well  as  the 
subcontractors,  Lyons  and  Sullivan,  and  also 
J.  Qlbb  Smith  and  J.  Gibb  Smith,  trustee, 
parties  defendant,  and  prays  that  the  sever- 
al defendants  be  required  to  present  their 
claims  to  the  court,  and  that  the  court  de- 
termine to  whom  and  in  what  amounts  the 
said  fund  shall  be  distributed.  To  this  com- 
plaint the  several  defendants  answered,  ad- 
mitting all  its  allegations,  except  that,  In 
admitting  his  own  interest  in  the  trust  fund, 
each  defendant  denied  knowledge  as  to  the 
interest  of  some  of  the  others.  Thereupon 
the  court  rendered  Judgment  flndlAg  all  tJie 
allegations  of  the  complaint  proven  and  true ; 
that  the  plaintiff  had  in  his  hands  the 
som  of  92,520.26,  as  alleged;  that  the  sev- 
eral defendants  dalmed  an  interest  in  the 
sum  as  alleged;  and  that  the  prayers  of  the 
plalntlfl  should  be  granted.  Whereupon  it 
was  ordered  that  the  pIsintifF  he  allowed 
certain  sums  for  his  services  and  expenses, 
and  that  the  balance  of  the  fund,  namely, 
$2,238.37,  which  is  found  to  be  the  sum  in 
the  hands  of  the  plaintiff  for  distrtbutlon 
among  the  parties  entitied  thereto,  be  paid 
to  the  clerk  of  the  court,  and  upon  said  pay- 
ment the  plaintiff  be  discharged  from  the 
trust  under  the  agreement  of  March  8,  1900, 


and  from  all  further  liability  concerning  said 
fund;  and  It  was  farther  ordered  that  each 
of  the  parties  defendant  appearing  and 
claiming  an  interest  in  said  fund  present 
their  claims  to  the  court,  in  order  that  by 
further  proceedings  their  respective  inter- 
ests may  be  determined  by  the  court  J. 
Gibb  Smith  filed  a  claim  alleging  that  from 
and  after  August  18,  1896,  he  had,  as  repre- 
sentative of  the  parties  in  interest,  exprad- 
ed  money  and  incurred  indebtedness  in  com- 
pleting the  synagogue,  and  in  protecting  the 
interests  of  the  several  materialmen,  contract- 
ors, and  subcontractors  thereon,  and  had  ren- 
dered services  in  protecting  said  interests 
from  the  time  of  his  appointknent  as  such  trus- 
tee until  the  appointment  of  John  J.  Sloan 
in  his  place,  as  set  forth  in  the  statement 
filed,  and  claiming  the  amount  of  these  pay- 
ments, debts  incurred,  and  services  render- 
ed, as  a  first  preferred  claim  on  said  fund. 
The  appellant  Charles  8.  Hamilton  filed  a 
claim  alleging  that  he  had  rendered  serv- 
ices as  attorney  tn  the  case  of  J.  Gibb  Smith 
against  the  owners  of  the  synagogue  of  the 
value  of  $549,  and  claiming  that  the  court 
should  determine  the  amount  of  said  serv- 
ices to  be  the  counsel  fees  for  the  prosecu- 
tion of  said  caase,  and  should  direct  the 
same  to  be  paid  to  said  Hamilton  out  of  the 
fund  in  the  hands  of  the  clerk  before  any 
other  claims  should  be  paid,  in  pursuance 
of  said  agreement  of  March  8, 1900.  The  ap- 
pellants Patrick  J.  Lyons  and  J.  J.  Sullivan, 
with  their  assignees,  James  P.  Landers  and 
Hannah  P.  Ooady,  filed  a  claim  alleging  that 
said  Lyons  and  Sullivan  had  performed  serv- 
ices and  furnished  materials  In  the  construc- 
tion of  said  synagogue  to  the  amounts  stat- 
ed; claiming  a  proportionate  part  of  said 
fund,  subject,  however,  to  the  claim  of  said 
Hamilton. 

After  hearing  all  the  parties,  the  court 
found  and  determined:  •(!)  As  to  the  claim 
of  Charles  S.  Hamilton:  That  said  Hamilton 
did  not  act  in  the  cause  mentioned  as  at- 
torney or  counsel  for  said  Smith,  or  for  said 
Sloan  after  his  suhstltntlon  for  said  Smith, 
who  were  at  all  times  represented  in  said 
litigation  by  counsel  other  than  said  Hamil- 
ton, but  acted  as  attorney  for  said  Lyons  and 
Sullivan,  to  protect  their  Individual  inter- 
ests. (2)  As  to  the  claim  of  J.  Gibb  Smith: 
That  said  Smith  had  spent  a  large  amount 
of  time  in  supervising  the  completion  of  said 
synagogue,  in  negotiations  for  settlement 
of  claims  of  parties,  and  tn  attending  to  the 
litigation  following  said  completion,  which 
services  were  reasonably  worth  $500;  that 
since  August  18,  1896,  said  Smith  had  paid 
In  cash  to  various  laborers  and  materialmen 
for  completing  said  synagogue  $1,845.07, 
which  payments  were  necessary  for  the  pur- 
pose, reasonable,  and  proper;  that  he  had 
incurred  Indebtedness  in  completing  said 
synagogrne  and  protecting  the  interests  of 
the  parties  to  the  amount  of  $1,564.18,  in- 
cluding Indebtedness  for  labor  and  matoials 
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In  completing  the  building,  for  Insurance, 
and  for  Berrices  of  attorneys,  all  of  which 
indebtedness  is  for  services  and  expenses 
which  were  reasonable  and  necessary  to  com- 
plete said  synagogue,  and  to  protect  the  in- 
terests of  all  parties  to  said  agreement  of 
August  18,  1886— and  upon  these  facts,  de- 
termined that  the  amount  so  found  due  to 
the  defendant  J.  Gibb  Smith,  and  amount- 
ing to  oyer  $3,000,  be  paid  before  ail  other 
claims;  and,  as  this  first  preferred  claim  is 
larger  than  the  ftmd  to  be  distributed,  it 
was  adjudged  that  the  cleric  of  the  court 
pay  said  fund  now  in  his  hands  to  the  de- 
fendant Smith  for  the  purpose  of  satisfying 
the  expenses  and  indebtedness  so  incurred 
by  him. 

It  is  patent  that  this  Judgment  of  the 
court  is  the  necessary  leg:al  conclusion  from 
the  facts  found.  Haying  found  that  Hamil- 
ton was  not  counsel  for  the  plaintiff  trustee, 
who  alone  prosecuted  the  action  on  behalf 
of  all  interested  in  the  trust  fund,  the  court 
could  not  lawfully  charge  that  fund  with  the 
payment  as  a  first  claim  of  Hamilton's  serv- 
ices as  attorney  to  one  of  the  parties  in- 
terested in  the  protection  of  his  individual 
interests,  and  who  for  that  purpose  procured 
his  admission  as  a  party  plaintiff.  Having 
found  that  Smith,  while  acting  as  assignee 
of  all  persons  having  claims  against  the  ec- 
clesiaBtical  society  in  respect  to  the  con- 
struction of  its  synagogue,  In  trust  for  their 
benefit,  to  complete  said  construction,  col- 
lect the  moneys  due  therefor,  and  pay  over 
the  resulting  fund  to  his  cestuis  que  trust, 
rendered  services,  paid  out  money,  and  in- 
curred indebtedness  necessary  to  the  proper 
execution  of  his  trust,  and  reasonable  in 
aihount.  It  was  bound  by  the  law  and  equi- 
ties of  the  case,  and  by  the  terms  of  the 
agreement  of  March  8,  1900,  to  make  this 
claim  of  Smith's  a  charge  upon  the  trust 
fund  paid  into  court  by  his  successor,  prior 
in  right  to  the  claims  of  the  appellants. 
It  is  to  these  findings  that  the  appellants 
object,  but  there  is  nothing  in  the  record 
that  can  serve  to  challenge  the  lawfulness 
of  the  findings  of  fact  on  which  the  Judg- 
ment is  hased. 

The  appellants,  in  submitting  the  case  to 
the  decision  of  the  trial  court,  filed  a  list  of 
"claims  of  law,"  which  the  court  overruled. 
Overruling  a  claim  of  law  which  is  not  ma- 
terial to  the  finding  of  any.  fact  in  issue,  and 
does  not  affect  the  inference  drawn  from  the 
facts  found,  cannot  aggrieve  either  party, 
and  is  not  a  sufficient  reason  of  appeal.  The 
only  possible  grievance  to  the  appellants  in 
overruling  their  claims  of  law,  as  shown  by 
the  record,  consists  in  overruling  the  claim 
Jhat  the  agreement  of  March  8,  1900,  proper- 
ly construed,  does  not  authorize  the  court 
to  make  the  findings  which  control  its  Judg- 
'  ment,  and  the  brief  of  the  api)eliants  is  bas- 
ed upon  this  alleged  error  in  the  interpreta- 
tion of  that  agreement.  We  think  that  this 
agreement,  in  which  the  defendants  author- 


ized the  plaintiff  to  bring  his  action,  and 
bound  themselves  to  submit  to  the  deter- 
mination of  the  court  the  questions  of  fact 
therein  designated,  does  submit  to  the  court, 
and  authorize  the  court  to  determine,  the 
very  questions  of  fact  which  the  court  has 
found.  Whether  read  by  Itself,  or  In  connec- 
tion with  the  prior  agreement  of  Angust  18, 
1886,  and  In  the  light  of  all  pertinent  cir- 
cumstances disclosed  by  the  record,  this  sab- 
mission  by  the  defendants  to  the  determina- 
tion of  the  court  in  this  action  of  the  very 
questions  of  fact  wtilcb  the  court  has  deter- 
mined is  expressed  in  terms  so  unmistakable 
as  to  exclude  all  doubt 

There  is  no  error  in  the  Judgment  of  the 
superior  court    The  other  Judges  concurred. 


(77  Oona.  IB) 
McNBRNBY  ▼.  BARNES. 
(Supreme  Court  of  Errors  of  Connecticut    Ang. 
12,1904.) 

ASSmCPSIT— UONBT   PAID— IXEADIHG — ^VA- 
BIANCE. 

1.  Where  defendant  requested  plaintiif  to  pay. 
on  behalf  of  defendant,  a  sum  of  money  to  an- 
other, in  eatisfaction  of  that  other's  claim 
against  defendant,  and  plaintiff,  in  pursuance 
of  the  request,  transferred  such  anm,  which 
was  accepted  by  defendant's  creditor  in  pay- 
ment of  his  claim,  the  law  imposed  on  defend- 
ant the  duty  of  reimbursing  plaintiff  for  the 
sum  thus  expended  by  plaintiff,  upon  defend- 
ant's failure  to  perform  which  a  rigbt  of  ac- 
tion accrued  to  plaintiff. 

2.  A  defective  and  faulty  statement  in  a  com- 
plaint is  waived  where  defendant  denies  its  al- 
legation and  goes  to  trial  npon  the  issues 
raised. 

3.  In  an  action  by  A.  against  B.  for  money 
paid  to  C.  for  B.'s  use,  proof  that  the  payment 


was  made  by  giving  B.  a  receipt  for  a  debt  owed 
by  him  to  A.  was  not  a  material  variance  from 
the  bill  of  particulars  which  alleged  the  pay- 
ment of  cash. 

4.  In  an  action  for  money  paid  to  an  attorney 
for  defendant's  use  the  value  of  the  services  on 
which  the  attorney's  claim  was  l>ased  was  imma- 
terial. 

Appeal  from  Court  of  Common  Pleaa,  New 
Haven  County;  James  Bishop,  Judge. 

Action  by  Peter  J.  McNemey  against  John 
W.  Barnes.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

The  complaint  contained  11  paragraphs, 
each  purporting  to  allege  a  separate  cause 
of  actloA.  Before  trial  the  plaintiff  aban- 
doned all  his  allegations  except  the  follow- 
ing: On  and  before  March  1,  1802,  the  plain- 
tiff paid,  laid  out,  and  expended  the  sum  of 
$75  for  the  defendant  Said  sum  Is  Justly 
due  to  the  plaintiff  from  the  defendant  and 
the  defendant  has  never  paid  the  same.  The 
plainUff  claims  $100  damages.  An  amend- 
ment was  filed  In  the  following  form:  "Bill 
of  Particulars:  To  cash  paid  at  request 
of  defendant  In  settling  case  of  State  v. 
Barnes  before  court  of  common  pleas,  $50." 
The  defendant  answered  by  denying  "the 
truth  of  matters  in  plaintifTs  complaint  and 

V  1.  See  Money  Paid,  voL  36,  Cent  Dig.  i  U. 
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bill  of  particalan."  TTpon  trial  to  the  Jury 
evidence  was  prodaced  by  plaintifl  and  de- 
fendant without  objection,  upon  which  the 
plaintiff  claimed  to  iiave  proved,  among  other 
facta,  the  following:  In  1901  the  defendant 
was  convicted  of  a  breach  of  the  peace,  and 
sentenced  to  be  Imprisoned  for  30  days  and 
to  pay  a  fine  of  $25.  He  transferred  the 
cause  by  appeal  to  the  court  of  common 
pleas,  giving  a  bond  for  prosecution,  In  which 
the  plaintiff  was  his  surety.  He  desired  to 
settle  this  cause  by  arranging  with  the 
State'h  Attorney  that  his  punishment  upon 
a  plea  of  guilty  should  be  limited  to  a  fine. 
For  the  purpose  of  securing  such  a  settle- 
ment the  services  of  Mr.  Jacob  P.  Good- 
hart,  at  an  agreed  price  of  ?50,  were  secured 
by  the  defendant  through  the  plaintiff  at  an 
Interview  between  Mr.  Goodhart,  the  plain- 
tlfT,  and  defendant.  Following  Mr.  Good- 
hart's  efforts  to  arrange  the  settlement  de- 
sired, the  defendant  pleaded  guilty,  and 
was  sentenced  to  pay  a  fine  of  $15.  At  the 
time  of  the  foregoing  facts  Mr.  Goodhart 
was  justly  indebted  to  the  plaintiff  in  the 
sum  of  $50.  After  the  settlement  of  the  de- 
fendant's case  the  plaintiff  gave  Mr.  Good- 
hart a  receipt  for  said  sum,  and  a  release 
In  fall  of  such  Indebtedness,  In  settlement  of 
Mr.  Goodhart's  charge  against  the  defend- 
ant This  payment  to  Goodhart  by  the  plain- 
tiff was  made  with  the  knowledge,  sanction, 
and  assent  of  the  defendant  Upon  the 
same  evidence  the  defendant  claimed  that 
he  bad  never  authorized  the  plaintiff  to  em- 
ploy Goodhart  nor  to  pay  Goodhart  and 
had  never  agreed  nor  assented  to  the  pay- 
ment of  $50  to  Goodhart  The  defendant 
requested  the  court  to  charge  the  Jury  that 
proof  that  the  plaintiff,  at  the  request  of  the 
defendant,  released  Goodhart  from  an  in- 
debtedness of  $50  due  the  plaintiff  in  settle- 
ment of  Goodhart's  charge  against  the  de- 
fendant did  not  correspond  with  the  allega- 
tions of  the  bill  of  particulars  "to  cash  paid 
at  request  of  defendant  In  settling  the  case 
of  State  T.  Barnes  before  the  court  of  com- 
mon pleas,"  and  therefore  the  Jury  must 
bring  In  a  verdict  for  the  defendant;  that 
there  is  a  fatal  variance  between  the  allega- 
tion and  the  proof,  and  that  Judgment  for 
the  plaintiff  could  not  be  supported  on  the 
allegation  by  such  evidence  as  the  plaintiff 
has  introduced.  This  request  was  denied  by 
the  court  The  appeal  assigns  error  tn  the 
denial  of  the  plaintiff's  request  to  charge, 
and  also  claims  error  in  the  charge  as  given. 

David  E.  Fitzgerald  and  Walter  J.  Walsh, 
for  appellant  Sanford  B.  Martin,  for  ap- 
pellee. 

HAMERSIJ:Y,  J.  (after  stating  the  facts). 
Upon  (1)  the  defendant's  requesting  the 
plaintiff  to  pay,  on  behalf  of  the  defendant 
and  for  his  benefit  the  sum  of  $50  to  Good- 
hart in  satisfaction  of  Goodhart's  claim  to 
that  amount  against  the  defendant,  (2)  the 
plaintiff's  transferring  in  pursuance  of  that 


request  the  sum  of  $50  belonging  to  him  to 
Goodhart  and  (3)  Goodhart* s  acceptance  of 
the  sum  thus  transferred  in  payment  and 
satisfaction  of  his  claim  against  the  defend' 
ant,  the  law  imposed  upon  the  defendant 
the  duty  of  reimbursing  the  plaintiff  for  the 
sum  thus  expended  on  behalf  and  for  the 
benefit  of  the  defendant,  and  upon  the  de- 
fendant's failure  to  perform  this  duty  a  right 
of  action  accmed  to  the  plaintiff.  This  is 
the  cause  of  action  proved  by  the  evidence 
of  the  plaintiff,  and  this  cause  of  action  is, 
in  substance,  alleged  In  the  complaint  as 
amended.  Its  defective  and  faulty  state- 
ment was  waived  by  the  defendant  in  deny- 
ing the  allegations  of  the  complaint  and  go- 
ing to  trial  upon  that  issue.  It  Is  evident 
that  while  an  actual  payment  to  Goodhart 
of  the  sum  of  $50  may  be  matter  of  sub- 
stance, the  precise  manner  In  which  that 
payment  was  accomplished  is  immaterial. 
If  the  plaintiff,  ia  proving  his  actual  payment 
to  Goodhart  of  the  sum  of  $50,  did  disclose 
a  mode  of  payment  differing  from  that  de- 
scribed in  his  complaint  such  a  variance  in 
proof  is  Immaterial,  and  Immaterial  yarl- 
ances  must  be  wholly  disregarded.  Rules 
under  the  Practice  Act  HI,  §  6  (58  Conn.  565). 
The  trial  court  therefore  did  not  err  In  re- 
fusing to  charge  as  requested  by  the  de; 
fendant 

The  exceptions  taken  to  the  charge  as 
given  furnished  no  ground  for  a  new  triaL 
Upon  the  Issues  Joined  the  value  of  the 
services  on  which  Goodhart's  claim  wa9 
based  was  Immaterial,  and  the  court  prop- 
erly charged  the  Jury  that  they  must  find 
an  actual  payment  to  Goodhart  by  the  plain- 
tiff, and  the  actual  amount  so  paid,  but  that 
the  value  of  Goodharts  services  was  not  in 
issue. 

The  other  claim  of  the  plaintiff — ^that  the 
court  omitted  to  sufficiently  instruct  the  Jury 
as  to  the  questions  of  law  arising  upon  the 
pleadings,  the  state  of  the  evidence,  and  tlie 
legitimate  claims  of  the  parties — ^Is  plainly 
unsupported  by  the  record. 

There  Is  no  error  In  the  Judgment  of  the 
court  of  common  pleas.  The  other  Judges 
concurred. 


(17  Cona.  201) 
STATE  y.  VANDEMARK. 

(Supreme  Court  of  Errors  of  Connecticut    Aug. 
12, 1904.) 

PIBJUBT— TBUTaFUI.NESS  OF  ATLEOED  TALSB 
TESTIMONY— PBIOB  JUDICIAL  DETEBIUNATION 
—  CONCLUSIVENESS  —  EVIDENCE  —  UATE- 
BIALITT  OF  FALSE  TEBTIKONT. 

1.  An  information  charged  accused  with  per- 
jury, in  falsely  testifying.  In  a  former  prosecu- 
tion against  himself  and  others  for  conspiracy  to 
assanlt  and  wound  certain  persons,  that  he  was 
not  in  a  certain  vicinity  at  a  certain  time.  The 
question  of  the  ^ilt  of  acoused  in  the  prose- 
cution for  conspiracy  turned  upon  the  truth- 
fulness  of   this   testimony   as   to   defendant's 

T 1.  See  Criminal  Law,  ToL  14,  C«nt  Dig.  |  U2. 
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whereabonta,  and  he  was  acquitted.  Beld,  diat 
this  acquittal  was  not  a  bar  to  d>e  proaecntion 
for  perjury. 

2.  In  a  prosecution  for  perjury  alleged  to  have 
been  committed  by  defendant  falsely  testifying 
in  his  own  behalf  in  a  former  prosecution  for 
conspiracy,  evidence  of  the  testimony  actually 
given  on  such  former  prosecution,  limited  to  the 
sole  purpose  of  showing  the  materiality  of  the 
false  testimony,  was  properly  admitted. 

Appeal  from  Superior  Court,  New  Hayen 
County;  Ralph  Wheeler,  Judge. 

Willis  Vandemark  was  convicted  of  per- 
jury, and  appeals.    Affirmed. 

The  accused,  Willis  Vandemark,  with 
seven  others,  was  prosecuted  before  the  su- 
perior court  for  New  Haven  county  in  May, 
1903,  upon  an  information  charing  them 
with  unlawfully  conspiring  to  assault  and 
wound  certain  employ6s  of  the  Connecticut 
Railway  &  Lighting  Company,  a  corporation 
then  operating  all  electric  railroad  in  the 
city  of  Waterbury,  and  witli.  In  pursuance 
of  said  conspiracy,  on  February  26,  1003, 
assaulting  and  wounding  William  P.  Merna 
and  George  Morrlssette,  then  being  employes 
of  said  railway  company.  They  were  tried 
upon  this  Information,  and  were  all  ac- 
quitted. Upon  the  trial,  said  Vandemark 
was  produced,  and  sworn  as  a  witness  In 
behalf  of  the  defendants.  The  present  in- 
formation charges  Vandemark  with  the 
crime  of  perjury,  committed  in  giving  his 
testimony  in  said  prosecution  for  criminal 
conspiracy.  The  principal  assignments  of 
perjury  are  the  following:  That  he  testi- 
fied falsely  in  stating  that  between  the  hours 
of  8  and  12  o'clock  on  the  night  of  Feb- 
ruary 26,  1903,  he  (Vandemark)  was  not  in  a 
room  called  "Wolcott's  Poolroom,"  and  was 
not  at  the  rear  of  a  shop  called  "Hurlbert's 
Shop";  that  during  said  hours  on  said  night 
he  was  not  at  a  place  called  "Faber's 
Switch";  that  between  said  hours  on  said 
night  he  did  not  assault  said  Merna  and  said 
Morrlssette;  or  either  of  them;  tliat  during 
all  the  time  between  said  hours  on  said  night 
he  was  at  a  place  and  places  long  distant 
from  said  Wolcott's  poolroom  and  from  said 
Hurlberfs  shop  and  from  said  Faber's 
switch;  and  that  on  said  night,  between  the 
hours  aforesaid,  he  had  no  knowledge  what- 
ever of  any  assault  being  committed  upon 
said  Merna  or  Morrlssette.  To  this  informa- 
tlou  the  accused  filed  a  plea  in  bar,  alleg- 
ing that  upon  said  former  prosecution  for 
criminal  conspiracy  the  questions  whether 
or  not  this  defendant  was  present  at  the 
places  during  the  time  mentioned  in  the 
present  information,  and  committed  or  had 
knowledge  of  the  commission  of  the  assault 
as  therein  mentioned,  and  was  during  all 
said  time  at  places  distant  from  those  so 
mentioned,  were  all  litigated  and  determined 
by  the  verdict  and  Judgment  in  said  formet 
prosecution  in  favor  of  this  defendant  on 
the  merits.  To  this  plea  the  state's  attor- 
ney demurred,  and  the  court  sustained  the 
demurrer.    The  accused  refusing  to  plead 


further,  a  plea  of  not  guilty  was  entered  b) 
order  of  court  Upon  this  plea  the  accused 
was  tried,  found  guilty  by  the  Jury,  and  duly 
sentenced  by  the  court  The  appeal  assigns 
error  in  sustaining  the  demurrer,  in  certain 
rulings  on  evidence,  and  in  the  charge  of 
the  court 

John  O'Neill  and  William  Kennedy,  for 
appellant  Charles  O.  Root  and  John  P.  Kel- 
logg, for  the  State. 

HAMER8LEY,  J.  (after  stating  the  facts). 
The  court  did  not  err  In  sustaining  the  de- 
murrer. If  the  plea  is  intended  as  a  plea 
of  former  acquittal.  It  is  plainly  bad.  Crim- 
inal conspiracy  to  commit  an  assault  and 
perjury  are  offenses  wholly  distinct  from 
each  other.  It  is  impoaslfole  that  evidence 
sufficient  to  prove  the  former  can  be  suffi- 
cient to  prove  the  latter.  If  it  la  Intended 
as  a  plea  alleging  facts  deemed  sufficient  in 
law  to  operate  as  a  bar,  other  than  former 
acquittal,  former  conviction,  and  the  statute 
of  limitations,  it  la  also  clearly  bad.  2 
Swift's  Digest,  425.  But  this  technical  de- 
fect is  immaterial,  as  the  defendant  raises 
and  properly  presents  his  substantial  con- 
tention through  objections  to  evidence  and 
requests  to  charge.  That  contention  Is  this: 
Upon  the  trial  of  the  prosecution  for  per- 
jury, facts  as  falsely  testified  to  by  Vande- 
mark in  the  trial  of  the  prosecution  against 
him  for  conspiracy  are  conclusively  proved 
to  be  true  by  showing  that  his  false  testi- 
mony upon  the  conspiracy  trial  materially 
contributed  to  his  acquittal  in  that  prosecu- 
tion. 

In  dvll  actions  the  fact  of  an  adjudication 
in  a  suit  between  the  same  parties,  upon  a 
different  and  distinct  cause  of  action,  of  a 
fact  which  Is  material  in  the  suit  on  trial, 
is  admissible  in  evidence,  because  public 
policy  forbids  parties  litigant  in  civil  actions 
to  again  contest  before  a  court  any  right 
title,  or  fact  which  has  once  been  put  in 
Issue  and  tried  by  them,  and  determined  by 
a  final  Judgment  In  criminal  prosecutions, 
each  fact  relevant  and  admissible  in  each 
separate  prosecution  may  be  proved  by  tes- 
timony produced  before  the  Jury  in  that 
trial,  and  it  is  Immaterial  what  credence 
another  Jury,  in  another  prosecution,  for  a 
different  and  distinct  crime,  may  have  given 
to  the  same  or  other  testimony  then  pro- 
duced In  respect  to  the  same  fact,  because 
public  policy  demands  that,  when  the  state 
charges  a  citizen  with  the  commission  of  a 
distinct  crime,  that  charge  shall  be  consid- 
ered independently  of  any  past  transi^res- 
slons;  that  the  jury  Impaneled  for  Its  trial 
shall  determine  Independently  the  question 
of  guilt  of  that  distinct  charge,  and  inde- 
pendently pass  upon  the  facts  material  to 
that  question  upon  testimony  produced  in 
the  course  of  that  prosecution.  The  propo- 
sition is  fundamental  in  our  criminal  law, 
and  has  been  Illustrated  by  many  instances. 
It  Is  not  of  Infrequent  occurrence  for  sub- 
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•tantlally  all  the  material  facts  determined 
In  a  prosecution  for  one  crime  to  be  tried 
In  another  prosecution  against  tbe  same  per^ 
son  for  a  distinct  crime.  If,  in  tlie  prosecu- 
tion of  A.  for  tbeft,  bis  presence  In  a  cer- 
tain place  at  a  certain  time  becomes  a  ma- 
terial and  controlling  Issue,  determined  by 
the  Judgment,  and,  In  a  subsequent  prosecu- 
tion of  A.  for  murder,  the  same  fact  becomes 
material  and  controlling,  the  truth  of  this 
fact  must  be  proved  and  contested  by  testi- 
mony produced  on  the  murder  trial;  and 
the  fact  that  upon  the  trial  for  theft  the  same 
qaestlon  of  fact  was  tried  and  determined 
Is  wholly  Immaterial,  and  cannot  be  admiffr 
ted  as  evidence.  For  the  same  reason,  In 
the  present  case  the  qnestlon  of  fact  wheth- 
er Vandemark  was  or  was  not  present  at 
Faber's  switch  at  the  time  mentioned  murt 
be  determined  upon  testimony  submitted  to 
the  jury  In  this  trial;  and  what  determina- 
tion, if  any,  of  this  question  of  fact,  was 
made  In  his  prosecution  for  the  entirely  dis- 
tinct crime  of  criminal  conspiracy.  Is  im- 
material. This  Is  true  of  the  other  facts 
properly  assigned  in  the  Information  as  the 
subject  of  distinct  acts  of  perjury: 

The  defendant  cites  in  support  of  his  clatan 
Coffey  ▼.  United  States,  116  U.  &  436,  6  Sup. 
Ct  437,  29  L.  Ed.  684.  The  United  States 
statutes  punish  distlUers  for  certain  acts  of 
fraudulent  concealment  of  distilled  spirits, 
for  the  purpose  of  evading  the  government 
tax,  with  fine  and  imprisonment,  and  also 
provide  for  the  punishment  of  the  same  acts 
by  a  forfeiture  of  the  goods.  Ooftey  had  been 
Indicted  under  these  acts  and  acquitted.  Sub- 
sequently a  proceeding  In  rem  for  a  for- 
feitnre  of  his  goods  was  instttnted.  He  ap- 
peared as  owner,  and  pleaded  his  former  ac- 
quittal h)  bar  to  the  proceedings.  The  case 
turned  wholly  upon  the  application  of  the 
common  law  principle  that  no  man  shall 
twice  be  put  in  Jeopardy  for  the  same  oltense, 
wblch  principle  Is  Incorporated  in  the  United 
States  ConsUtutlon,  and  possibly  broadened 
through  that  Incorporation.  The  court  held 
that  lna8mu(9i  as  the  criminal  acts  set  forth 
In  the  Indictment  were  precisely  the  same  as 
those  alleged  as  incurring  the  forfeiture,  and 
Gonstltnted,  In  substance,  one  offense,  Coffey 
was  in  reality  again  put  In  Jeopardy  for  the 
same  offense,  and  therefore  the  plea  of  for- 
mer acquittal  was  suflSdent,  notwithstanding 
tbe  second  proceeding,  although.  In  sub- 
stance, seeking  to  punish  the  same  offense, 
was  in  form  a  dvil  rather  than  a  criminal 
action.  Citing  United  States  v.  McKee,  4 
Dill.  128,  Fed.  Gas.  No.  15,688,  where  a  plea 
of  former  conviction  under  similar  circum- 
stances was  held  sufBcIent  on  the  same 
grounds.  The  case  did  not  deal  with  the 
question  now  under  discussion. 

The  claim  is  urged  that  this  settled  rule  of 
evidence  in  crtftilnal  prosecutions  cannot  be 
applied  to  a  prosecution  for  perjury,  charging 
the  accused  with  falsely  testifying  in  the  trial 
Of  a  criminal  prosecution  In  which  he  was  a 


defendant  It  Is  doubtless  true  that  prosecu- 
tions of  this  kind  may  sometimes  call  for  a 
more  general  trial  of  facts  that  were  in  Issue 
tn  another  prosecution  for  a  distinct  crime 
than  is  likely  to  occur  In  prosecutions  of  a 
different  kind.  This  necessarily  follows  from 
permitting  an  accused  to  testify  In  his  own 
behalf.  Such  permission  would  be  practically 
nugatory  unless  the  accused  who  testifies 
falsely  is  punishable  for  perjury.  Being  pun- 
ishable for  perjury,  it  follows,  of  necessity, 
that  facts  in  Issue  In  the  prosecution  wherein 
he  testified  falsely  may  be  tried  as  material 
facts  in  the  prosecution  for  perjury.  That 
such  a  trial  must  be  governed  by  the  same 
rule  of  evidence  that  governs  all  other  crimi- 
nal trials,  and  comes  E3>eciaUy  within  the  rea- 
son of  that  rule,  la  obvious.  Otherwise  the 
crime  of  perjury  would  stand  alone — the  one 
crime  known  to  the  law  which  may  be  proved 
by  methods  repugnant  to  reason  and  de- 
nounced by  public  policy. 

The  defendant  dtes  United  States  v.  But- 
ler (D.  C.)  38  Fed.  498;  Commonwealth  v. 
Cooper,  45  L.  R.  A.  216.  These  cases  do 
support  his  claim,  but  are  not  in  accord  with 
dedslons  In  other  Jurisdictions.  State  v.  Wil- 
Uams,  60  Kaa  837-839,  68  Pac.  476;  Hutch- 
erson  v.  State,  33  Tex.  Cr.  R.  67,  24  8.  W. 
908;  People  v.  ScuUey,  3  N.  Y.  Cr.  R.  244; 
State  V.  Caywood,  96  Iowa,  367, 878,  66  N.  W. 
885. 

We  are  satisfied,  upon  principle,  that  the 
trial  court  did  not  err  in  excluding  the  Judg- 
ment In  the  conspiracy  prosecution  in  connec- 
tion with  parol  testimony  explanatory  of  its 
scope,  offered  for  the  purpose  of  conclusively 
proving  the  truth  of  the  material  facts  set 
forth  In  the  information  as  the  subjects  of 
the  perjuries  assigned. 

No  substantial  questions  of  law  not  dis- 
posed of  in  dedding  this  main  contention  are 
raised  by  the  appeal. 

Evidence  of  the  testimony  actually  glveh 
on  the  prosecution  for  conspiracy,  offered  fo^ 
the  sole  purpose  of  showing  the  materiality 
of  the  false  testimony  alleged  to  have  been 
given  by  the  accused,  and  carefully  limited 
as  It  was  by  the  trial  court  to  that  purpose, 
was  properly  admitted. 

The  accused  has  no  reason  to  complain  of 
the  conduct  of  the  trial  court,  set  forth  at 
length  In  the  record,  in  directing  the  course 
of  cross-examinations  and  redirect  examina- 
tions for  the  purpose  of  explaining  answers 
elidted  on  the  cross-examination.  Such  mat- 
ters are  largely  within  the  discretion  of  tbe 
trial  court,  and  rarely  famish  grounds  for 
new  trial. 

'  Tlie  defendant's  requests  In  respect  to  par- 
ticular testimony  and  the  weight  of  evidence 
were  obviously  objectionable  and  properly  re- 
fused. 

No  substantial  exception  is  taken  to  the 
charge  as  given.  The  dalm  that  the  court 
failed  to  give  the  Jury  such  InstmctionB  as 
are  correct  in  law,  and  as  were  adapted  to 
the  issues,  and  suffident  for  their  guidance 
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In  the  case  before  them,  it  not  supported  by 
the  record. 

There  la  no  error  In  the  Judgment  of  the 
mqterior  oomrt    The  other  Judges  concotred. 


(77  Conn.  247) 

HAINES,  State's  Atty.,  r.  BLLIOT  et  aL 

(Sapreme  Court  of  Brron  of  Comiectleat    Aof. 
12,  1901.) 

TBUBTXBS  —  I(AI.ADl(iniSTBATION  —  BBKOTAI/— 

niscRxnoR  or  coubt. 

1.  The  question  whether  trustees  of  a  fund 
giTen  for  the  maintenance  of  a  school  should  be 
removed  for  maladmhilstration  is  addressed  to 
the  sound  discretion  of  the  court,  and  is  de- 

Eendent  upon  the  circumstances  of  the  particu- 
ir  case. 

2.  A  trustee  will  not  be  removed  for  everr  vio- 
lation of  duty,  or  even  breach  of  trust,  if  the 
fund  is  in  no  danger  of  being  lost,  but  the  power 
of  removal  should  be  exercised  sparingly  by  the 
court,  and  there  must  be  an  apparent  necessity 
for  iiaterference,  to  save  the  trust  property ; 
mere  error  or  even  breach  of  trust  not  being  al- 
ways sufficient,  unless  there  is  such  misconduct 
as  to  show  want  of  capacity  or  fidelity,  pntting 
the  trust  property  in  jeopardy. 

8.  On  application  for  the  removal  of  trus- 
tees of  a  fund  which  had  been  created  for  the 
maintenance  of  a  school,  it  appeared  that  the 
trustees  were  appointed  by  the  donor  of  the 
fond,'  and  that,  tnongh  for  many  years  they  had 
rendered  no  account,  this  state  of  affairs  was  ac- 
quiesced in  by  the  donor,  and  after  his  death  by 
his  representatives.  A  part  of  the  fund  had 
been  loaned  to  one  of  the  trustees,  but  this  was 
upon  sufficient  security,  and  the  amount  had 
been  repaid,  with  interest.  The  trustees  bad 
kept  their  accounts  very  negligently,  but  at  the 
time  of  the  suit  thev  had  adopted  an  adequste 
system  of  bookkeeping.  The  fund  was  safely 
invested,  and  was  in  no  danger  of  being  lost. 
Beld,  that  a  refusal  to  remove  the  trustees  was 
proper. 

Appeal  from  Superior  Court,  New  Haven 
County;  Milton  A.  Sbumway,  Judge. 

Action  by  John  M.  Murdoch,  as  state's  at- 
torney, against  George  B.  Kiliot  and  others, 
as  trustees.  On  the  death  of  the  state's  at- 
torney, Frank  D.  Haines,  bis  successor,  was 
substituted.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Charles  E.  Perkins,  Seymonr  C.  Loomia, 
and  Elamest  O.  Simpson,  for  appellant 
Lynde  Harrison  and  Edmund  Zacher,  for 
ajypellees. 

TORRANOB,  O.  J.  The  complaint  In  this 
case  charges  the  trustees  of  the  Morgan 
school  fund  with  nraladministration  and  im- 
pairment of  the  trnst  fund,  and  it  prays  for 
an  accounting,  the  removal  of  the  trustees, 
and  the  repayment  by  them  of  any  money 
for  which  they  may  be  found  liable  upon  such 
accounting.  The  defendants  denied  the  char- 
ges, and  the  case  was  beard  by  a  committee. 
Against  the  acceptance  of  the  report  of  the 
committee  the  plaintiff  remonstrated,  but  the 
court  oremiled  the  remonstrance  and  ac- 
cepted the  report 

It  appears  from  the  report  that  Charles 

f  1.  •••  Traata,  voL  «7,  Cent  Dig.  |  tU. 


Morgan  began  In  1570  to  establish  and  en- 
dow a  school  In  the  town  of  Clinton,  in  this 
state,  and,  by  a  series  of  gifts,  set  forth  in 
certain  exhibits  made  a  jmrt  of  the  report 
he  conveyed  the  school  property  and  an  en- 
dowment fund  to  certain  trustees  of  bis  own 
selection.  The  original  tmstees  were  John 
D.  Lefflngwell,  Alfred  Hull,  Andrew  J.  Hurd. 
and  George  E.  EUlot  Bnll  died  in  18T7.  and 
was  sncceeded  by  EUsha  R.  Redfield:  Lef- 
flngrwell  died  In  1886,  and  was  succeeded  by 
Cbas.  A.  ElUot;  and  in  1887  Redfleld  was 
sncceeded  by  James  M.  Wellman.  In  Octo- 
ber, 1870,  Morgan  conveyed  to  the  original 
tmstees  the  land  In  Clinton  upon  which  the 
school  buildings  were  subsequently  erected, 
to  be  beld  by  them  and  "their  heirs  and 
snccessors  forever,  upon  and  for  the  uses, 
trusts,  and  purposes"  expressed  In  the  deed. 
The  deed  described  the  trust  and  the  powers 
of  the  tmstees,  and  provided  for  the  perpet- 
natlon  of  the  board  of  trustees  In  the  fol- 
lowing words:  "To  take,  hold  and  exclu- 
sively possess  and  manage  the  same  and  the 
said  building  or  schoolbouse  to  be  completed 
thereon,  and  all  property  connected  there- 
with or  appertaining  thereto,  and  the  school 
or  schools  of  whatever  grade  or  order  that 
may  from  time  to  time  or  at  any  time  be 
established  or  continued  therein  or  npon 
said  premises,  all  for  the  use  and  beneBt  of 
the  said  town  of  Clinton,  and  the  improve- 
ment of'  the  moral  and  educational  condi- 
tion and  interests  of  the  peo^de  thereof,  and 
the  organization,  duration  and  regulation 
and  conduct  of  such  school  or  schools  shall 
at  all  times  be  under  the  exclusive  nwnage- 
ment  direction  and  control  of  said  trustees, 
or  their  snccessors.  Whenever  a  vacancy  or 
vacancies  shall  occur  in  the  said  board  of 
trustees  by  death,  resignation,  removal  from 
said  town.  Inability  to  serve  as  sucti.  or 
otherwise,  the  survivors  as  remaining  trus- 
tees are  hereby  authorized,  empowered  and 
directed  so  soon  as  may  be  and  at  a  meeting 
to  be  beld  In  said  town  for  that  purpose, 
which  all  slmll  have  reasonable  notice  to  at- 
tend, to  proceed  to  fill  such  vacancy  or-  va- 
cancies, and  the  person  or  persons  so  elected 
shall  thereupon  succeed  to  and  be  Invested 
with  all  the  right  title,  and  interest  in  and 
to  said  trust  estate  and  property,  and  all 
rights,  powers  and  duties  touching  the  same, 
and  the  management  direction  and  govern- 
ment of  said  school,  that  bis  predecessors 
or  either  of  the  tmstees  herein  particularly 
named  at  any  time  possessed.  But  no  per- 
son who  Is  not  a  resident  of  said  town  of 
Clinton  shall  ever  be  elected  to  or  bold  Oie 
office  or  place  of  such  trustee."  Upon  this 
land  Mr.  Morgan  caused  to  be  erected  a  school 
building,  which  be  furnished  and  completed 
ready  for  use  as  a  school;  the  whole  repre- 
senting an  expenditure  of  $70,000.  In  ad- 
dition to  this,  at  divers  times  between  1870 
and  1878  be  gave  to  said  trustees,  in  tmst 
for  substantially  the  same  purposes  as  at* 
in  the  aforesaid  deed  expressed,  as  aa  sa- 
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dowment  fnnd  tor  said  school,  the  smn  of 
1200,000.  He  al8o  Iq  1874  gave  to  said  trus- 
tees the  sum  of  |5,000  as  a  fund  to  be 
known  as  the  "Morgan  Prize  Fund,"  the  In- 
come of  which  was  to  be  used  for  provid- 
ing  prizes  for  scholars  in  said  school.  About 
the  year  1871  a  high  school  and  common 
schools  were  by  the  trustees  established  in 
the  school  building  erected  by  Mr.  Morgan, 
and  such  have  ever  since  been  continuously 
maintained. 

The  specific  charges  made  in  the  complaint 
against  the  trustees  are^  In  substance,  the 
following:  (1)  That  one  of  them  (George  B. 
Billot),  with  the  knowledge  of  the  others, 
took  from  the  trust  fund  $7,000,  and  con- 
rerted  it  to  his  own  use;  (2)  that  the  Mor- 
^n  prize  fund  has  been  wasted,  lost,  or 
greatly  impaired  by  the  misconduct  of  the 
trustees;  (3)  that  there  has  been  a  large  loss 
of  both  principal  and  income  upon  the  re- 
investment of  the  trust  fund  secured  by  bond 
and  mortgage  upon  real  estate  In  the  cities 
of  Kew  York  and  Brooklyn;  (4)  that  the 
trustees  have,  persistently  refused  to  render 
any  account  to  the  town  of  Clinton  or  to  any 
of  its  officers,  and  have  never  rendered  any 
account  to  any  court  of  this  state;  (5)  that 
there  is  great  danger  that  the  trust  funds, 
will  be  further  wasted  or  impaired,  and  that 
the  trustees  are  unfit  to  have  the  manage- 
ment of  said  trust  funds. 

With  reference  to  the  first  of  these  char- 
ges, the  finding  of  the  committee  is  as  fol- 
lows: "This  $7,000  was  drawn  from  the  trust 
fund  with  the  consent  of  all  of  the  defend- 
ants, and  was  used  to  pay  a  debt  due  from 
the  said  Elliot  to  the  Clinton  National  Bank, 
of  which  bank  said  Lefflingwell,  one  of  the 
defendant  trustees,  was  president  On  Feb- 
ruary 10,  1884,  the  said  Elliot  gave  to  said 
trustees  his  mortgage  deed  to  secure  the  pay- 
ment of  said  $7,000.  Said  deed  conveyed  a 
tract  of  land  In  said  Clinton,  with  the  dwell- 
ing house  and  other  buildings  thereon,  con- 
taining about  one  acre,  and  also  a  certain 
tract  of  outlying  land,  containing  about 
thirty  acres,  of  which  about  eighteen  acres 
were  woodland.  The  evidence  indicated,  and 
It  is  found,  that  the  value  of  the  property 
given  as  security  was  somewhat  greater  than 
the  amount  of  the  loan.  The  mortgage  deed 
represented  the  title  free  from  incumbrance, 
and  contained  the  usual  covenant  of  wai> 
ranty.  The  condition  of  the  title  did  not 
clearly  appear  from  the  evidence.  It  did,  how- 
ever, appear  that- two  brothers  of  said  Elliot 
quitclaimed  to  him  on  June  26,  1897,  such 
interest  as  they  had  In  the  mortgaged  prop- 
erty. About  November  1,  1890,  George  W. 
Qulutard,  son-in-law  of  said  Morgan,  pur- 
chased the  said  Elliot  mortgage  from  the 
trustees,  aud  paid  to  them  therefor  $7,000." 

Concerning  the  payment  of  interest  on  this 
mortgage,  the  finding  Is,  In  substance,  as 
follows:  No  money  was  paid  by  Elliot  to  the 
trustees  for  Interest,  but  it  was  paid  by  de- 
ductions from  Elliot's  salary  as  treasurer  of 


the  trust  funds.  No  entries  of  such  interest 
were  made  on  the  cashbook  at  the  time 
when  such  payments  should  have  been  made. 
"And  that  entries  for  such  Interest  pay- 
ments and  for  salary  drawn,  corresponding  In 
amount  to  such  payments,  were  entered  sub- 
sequently to  the  time  when  such  salary  might 
have  been  drawn,  and  the  said  entries  for 
salary  being  either  Interlined  or  entered  at 
the  bead  of  the  respective  pages  of  the  cash- 
book  on  which  they  appear." 

With  reference  to  the  charge  concerning 
the  Morgan  prize  fund,  the  finding,  in  sub- 
stance, is  as  follows:  Said  fund  was  orig- 
inally invested  in  a  United  States  bond,  which 
was  paid  in  October,  1881.  Then  it  was  in- 
vested in  five  bonds  of  the  Texas  Central 
Railroad  Company,  of  $1,000  each,  bearing  7 
per  cent  interest  "In  1886  these  bonds  de- 
faulted their  interest,  and  were  surrendered, 
and  In  place  thereof  the  trustees  received, 
on  the  reorganization  of  the  company  which 
Issued  the  bonds,  twenty-five  shares  of  Its 
preferred  stock  and  fifty  of  its  common  stock, 
and  these  stocks  they  still  hold.  No  In- 
come was  received  from  this  investment  from 
the  time  when  the  interest  on  the  bonds  was 
defaulted,  in  1885,  until  1896,  when  the 
first  dividend  on  the  preferred  stock  was 
paid.  Before  purchasing  the  Texas  Central 
bonds,  ttie  trustees  consulted  Mr.  Bintoul, 
the  clerk  and  executor  of  Mr.  Morgan,  and 
also  took  the  advice  of  John  J.  Cisco,  a  New 
York  banker,  who  was  a  director  in  one  of 
the  corporations  in  which  the  said  Morgan 
had  been  Interested,  and  by  the  said  Bintoul 
and  the  said  Cisco  the  trustees  were  advised 
that  these  bonds  were  amply  secured,  and  • 
were  a  safe  investment  The  committee 
finds  that  the  trustees  exercised  reasonable 
prudence  and  good  faith  in  the  purchase 
of  these  bonds,  and  in  accepting  and  holding 
the  stocks  given  in  place  thereof  at  the  re- 
organization, and  the  trustees  are  therefor 
credited  with  $5,224.06."  The  finding,  in  ef- 
fect negatives  the  third  specific  charge,  that 
a  large  loss  of  income  and  principal  had  re- 
sulted from  mortgages  of  real  estate  in  New 
York  and  Brooklyn. 

With  reference  to  the  charge  that  the 
tmateee  have  ever  refused  to  render  any 
account  to  the  town  or  to  the  courts,  the 
finding  is  as  follows:  "From  time  to  time 
some  of  the  citizens  and  taxpayers  of  the 
town  of  Clinton  called  on  the  trustees  to  ren- 
der an  account  showing  the  condition  of  the 
trust  fund  and  its  income.  The  trustees  took, 
legal  advice  as  to  their  duty,  and  were  told 
that  they  were  imder  no  obligation  to  account 
to  any  one  beside  the  said  Morgan  and  his 
representatives,  imless  requested  to  do  so  by 
the  state's  attorney.  No  demand  for  an  ac- 
counting was  made  on  them  by  the  state's 
attorney  prior  to  the  beginning  of  this  action. 
Neither  the  said  Morgan,  nor  any  of  his 
heirs  or  representatives,  ever  called  on  the 
trustees  for  an  account  prior  to  the  time 
when  the  Tate  account  was  prepared.    Some 
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time  la  the  year  1896,  George  W.  Qulntard, 
the  Bon-ln-law  of  said  Morgan,  at  the  sugges- 
tion of  some  of  the  dtlzens  and  taxpayers 
of  Clinton,  requested  D.  O.  Tate,  a  certified 
public  accountant  of  the  state  of  New  Tork, 
to  prepare  an  account  for  the  said  trustees. 
The  said  Tate  had  had  long  experience  as  an 
accountant,  and  was  competent  and  trast- 
worthy.  With  the  aid  of  his  assistant,  Ira 
C.  Bellows,  who  was  also  an  experienced, 
trustworthy,  and  competent  accountant,  the 
said  Tate  prepared  the  statement  herein- 
before referred  to,  filed  In  this  action  Feb- 
roaty  1,  1899.  This  account  was  not  pre- 
pared from  the  books  of  the  trustees,  but 
froin  Touchers  submitted  by  George  B.  Elliot, 
one  of  said  trustees,  and  their  treasurer. 
Where  these  vouchers  were  incomplete  they 
were  supplemented  by  checks,  check  stubs, 
statements  from  S.  F.  Cowdrey,  a  financial 
agent  of  the  trustees,  and  other  written 
memoranda  prepared  by  the  said  Elliot.  Aft- 
er the  conclusion  of  the  said  Tate  account, 
the  said  Bellows  examined  the  casbbook  of 
the  trustees,  and  made  certain  corrections  in 
said  Tate  account,  and  stated  the  account 
from  the  beginning  of  the  trust  to  January 
1,  1897.  The  original  Tate  account  was  ex- 
amined by  the  plaintiff's  expert  accountant, 
and  compared  with  said  casbbook,  the  books 
of  said  Cowdrey,  certain  public  records,  and 
other  eyidence  tending  to  test  its  accuracy. 
The  plaintiff's  criticisms  of  the  Tate  ac- 
count were  examined  and  considered  by  the 
said  Tate  and  Bellows,  and,  so  far  as  accept- 
ed, were  adopted  by  them  in  making  their 
corrections  of  the  original  Tate  account.  The 
•substance-  of  the  corrected  account  of  the 
said  Tate  and  Bellows,  with  certain  modi- 
fications, is  incorporated  In  this  report." 
The  copamittee  has  found  that  the  total  prin- 
cipal fund  for  which  the  trustees  are  ac- 
countable is  $276,748.06,  while  the  income 
received  by  them  from  the  beginning  of  the 
trust  down  to  January  1,  1897,  is  found  to  be 
approximately  $270,140.58,  "so  that  the  trus- 
tees are  charged  with  principal  and  income 
to  the  amount  of  $546,883.63."  The  credits 
to  the  trustees  for  Investments  are  found  to 
be  $271,481.66,  while  the  credits  for  Income 
disbursements  are  found  to  be  approximately 
$272,323.96;  making  the  total  credits  $543,- 
805.62,  and  thus  leaving  a  balance  of  $3,- 
078:01  against  the  defendants.  The  com- 
mittee has  found  "that,  except  for  the  losses 
in  connection  with  the  Cisco  failure,  the  de- 
fault on  the  Texas  Central  bonds,  and  the 
Cowdrey  failure  [which  occurred  after  Jan- 
uary 1,  1897],  there  has  been  no  serious  Im- 
pairment of  the  principal  fund ;  that  the  in- 
come received  by  the  trustees  was  substan- 
tially as  stated  in  this  report;  and  that,  ex- 
cept for  the  losses  hereinbefore  mentioned, 
said  Income  has  been  applied  for  the  proper 
support  of  the  said  school  and  the  improve- 
ment of  the  school  property." 

Concerning    the    loss    on    Texas    Central 
twnds,  the  finding  is  as  hereinbefore  stated. 


Concerning  the  loss  resulting  from  the 
failure  of  Cisco  &  Son,  the  finding  is  as  fol- 
lows: "For  some  years  prior  to  January  1, 
1885,  the  said  trustees  kept  an  account  with 
John  J.' Cisco  &  Son,  bankers,  in  the  city  of 
New  York.  On  or  about  said  January  1st 
the  said  Cisco  &  Son  failed,  being  indebted 
to  the  said  trustees  for  a  balance  of  account 
to  the  amount  of  $1,778.82.  After  deducting 
the  dividends  received  by  the  trustees  from 
the  Insolvent  estate,  there  remained  a  loss 
of  $1,028  to  the  trust  by  reason  of  said  fail- 
ure. The  committee  finds  that,  in  opening 
and  continuing  the  account  with  said  Cisco 
&  Son,  said  trustees  acted  with  reasonable 
business  Judgment,  and  in  good  faith.  Part 
of  the  balance  against  the  trustees  Is  explain- 
ed by  this  loss." 

Concerning  the  loss  from  the  Cowdrey 
failure,  the  following  la  the  finding:  "F.  S. 
Cowdrey,  a  lawyer  and  real  estate  agent  in 
New  York,  was  employed  by  the  trustees 
with  the  said  Morgan's  knowledge  and  ap- 
proval. The  said  Cowdrey  was  also  employ- 
ed by  other  persons  in  the  vicinity  of  Clinton 
for  the  investment  of  trust  funds  and  other 
property,  and  up  to  the  time  of  his  death,  on 
October  31,  1896,  bore  a  good  reputation. 
His  sons,  who  had  been  associated  with  him 
In  business,  continued  to  act  as  the  agents 
of  the  trustees  after  the  father's  death. 
In  May,  1897,  the  trustees  discovered  that 
the  sons  of  Cowdrey  had  misappropriated 
some  of  the  trustees'  funds,  had  permitted 
real  estate  taken  by  the  trustees  on  fore- 
closure to  be  sold  for  taxes,  and  had  in  other 
ways  mismanaged  the  property^  of  the  trus- 
tees left  In  their  care.  These  discoveries 
led  to  the  failure  of  the  said  Cowdreys,  and 
at  the  time  of  the  failure  they  were  Indebted 
to  the  trustees  to  the  amount  of  $5,754.11. 
Dividends  from  the  Insolvent  Cowdrey  es- 
tate to  the  amount  of  $1,300  were  received, 
leaving  the  net  loss  to  the  trust  by  reason 
of  the  Cowdrey  faUure  $4,454.11.'; 

The  committee  has  also  found  the  follow- 
ing facts:  "The  only  account  kept  by  the 
trnstees  was  a  cash  account,  which  was  not 
balanced  between  1880  and  January  1,  1897. 
Certain  accounts  relating  to  the  principal 
fund  and  particular  Investments  were  open- 
ed, but  were  discoutinued.  Many  of  the  en- 
tries relating  to  the  fund  sent  to  the  said 
Cowdrey  for  Investment  were  entries  of 
net  Income  received  from  the  said  Cowdrey. 
Numerous  entries  on  said  casbbook  were  in 
pencil,  and  some  were  not  made  at  the  time 
of  the  transactions  to  which  they  refer.  In 
January,  1897,  the  trustees  opened  a  new 
set  of  books,  consisting  of  a  cashbook,  jour- 
nal, and  ledger,  in  accordance  with  a  plaa 
preimred  by  the  said  X>.  C.  Tate.  The  new 
books  were  not  introduced  In  evidence,  and 
no  question  was  raised  as  to  the  sufficiency 
of  the  said  books.  It  did  not  appear  whether 
the  plan  of  said  Tate  provided  for  stated 
accounting  by  the  trustees.  The  committee 
finds  that  by  reason  of  the  informal  and  In- 
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complete  book  accoonta  kept  by  the  trustees 
prior  to  Jannary  i,  1S97,  and  the  natare  of 
the  Yonchers  submitted  by  them  In  their  no- 
counting,  and  the  lack  of  any  further  evi- 
dence on  which  an  account  could  be  based, 
no  wboUy  accurate  account  either  of  the  in- 
come or  principal  of  the  fund  prior  to  said 
January  1, 1897,  can  now  be  stated." 

In  the  foregoing  statement  Is  given  the 
substance  of  the  committee's  report  upon  the 
matters  which  have  any  material  bearing 
upon  the  questions  Involved  in  this  case. 

To  the  acceptance  of  this  report  the  plain- 
tlir  filed  a  remonstrance,  In  which  be  set  up 
certain  matters  of  fact,  and  asked  that  the 
report  be  sent  back  for  a  further  finding  of 
facta.  Among  the  matters  set  out  in  the 
remonstrance  was  the  fact  that  tbe  amount 
of  income  received  and  disbursed  by  tbe 
trustees  was  only  stated  approximately,  and 
the  court  held  that  this  was  "the  only  rea- 
son worthy  of  serious  consideration  for 
recommitting  the  report."  We  think  tbe 
court  was  right  in  so  holding.  But  as  to 
this  reason  the  committee  has  found,  in  effect, 
that  the  account  stated' by  him  is  substan- 
tially a  correct  account,  and  that  it  Is  prac- 
tically Impossible  upon  any  further  hearing 
to  state  It  more  accurately.  The  court  over- 
ruled the  remonstrance  and  accepted  the  re- 
port, and  we  think  it  did  not  err  In  so  do- 
ing. We  think  the  report  falls  to  show  any 
liability  of  the  trustees  for  any  losses  found 
to  have  occurred  to  the  trust  fund,  or  any 
proved  charges  against  them,  save  the  fol- 
lowing, which  are  clearly  found,  namely,  (1) 
that  until  this  suit  was  brought  they  rendered 
no  account  of  their  stewardship  to  any  court 
of  this  state,  nor,  so  far  as  appears,  to  any 
one:  (2)  that  in  the  matter  of  tbe  Elliot  mort- 
gage they  were  guilty  of  a  clear  breach  of 
duty;  and  (3)  that  prior  to  1807  their  method, 
or  utter  lack  of  method,  of  keeping  their  ac- 
counts, was  decidedly  unbusinesslike  and  ex- 
ceedingly careless.  The  first  of  these  char- 
ges Is  not  speciflcally  insisted  upon  as  a 
cause  of  removal;  nor,  upon  the  facts  found 
with  regard  to  It,  do  we  think  it  can  be 
fairly  regarded  as  such  a  cause.  But  assum- 
ing that  the  three  charges  may  be  urged  as 
grounds  of  removal,  the  question  Is,  did  the 
trial  court,  In  view  of  their  truth,  err  in 
refnslng  to  remove  the  trustees?  The  ques- 
tion primarily  before  us  in  this  case  is  not 
whether  this  court  would  remove  the  trus- 
tees for  these  causes  if  the  trustees  were  on 
trial  here,  but  it  Is  whether  the  trial  court, 
in  refnslng  to  remove  them  for  these  causes, 
did  or  did  not  wisely  exercise  the  discretion 
which  the  Uw  empowers  it  to  exercise  In 
such  cases.  In  considering  this  question,  It 
must  be  borne  In  mind  that  Mr.  Morgan  se- 
lected tbe  original  trustees,  and,  in  terms, 
at  least,  gave  to  them  and  to  their  suc- 
cessors the  power  to  select  tbe  trustees  for 
all  time.  He  reposed  great  confidence  In 
the  original'  trustees,  and  gave  to  them  and  to 
tbelr  soccessors,  exdnsively,  large  dlscre- 
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tlonary  powers  in  reference  to  the  manage- 
ment of  the  schools,  in  reference  to  the  in- 
vestment of  the  trust  funds,  and  in  reference 
to  the  expenditure  of  the  income.  For  aught 
that  appears  to  the  contrary,  the  conduct  of 
the  trustees  in  the  management  of  the  trust 
was  satisfactory  to  Mr.  Morgan  while  he  liv- 
ed, and  has  been  satisfactory  to  his  legal 
representatives  since  his  death.  Then,  too,  the 
report  of  tbe  committee  fairly  shows  that  tbe 
trust  funds,  either  as  to  principal  or  income, 
have  not  suffered  any  loss  or  impairment  for 
which  the  trustees  are  blamable;  that  in 
their  stewardship  of  that  fund  they  acted 
honestly  and  in  good  faltb;  that  the  Elliot 
mortgage  has  been  paid  up  without  loss  to 
the  trust  fund;  that  said  fund  Is  now  pru- 
dently invested,  and  in  no  apparent  danger  of 
being  Impaired;  and  that  since  1897  the 
books  and  accounts  of  the  trustees  have 
been  kept  with  care  and  In  a  businesslike 
way.  All  these  things,  and  others  of  like 
character,  the  trial  court  undoubtedly  con- 
sidered in  arriving  at  its  conclusion  that  the 
trustees  should  not  be  removed.  The  ques- 
tion whether  the  trustees  should  or  should 
not  be  removed  was  one  addressed  to  the 
sound  discretion  of  the  court,  and  It  is  a  ques- 
tion dependent  upon  the  circumstances  of  this 
particular  case,  and  one  about  which  trial 
courts  might  well  differ  in  opinion.  Some 
of  the  suggestions  for  the  guidance  of  trial 
courts  In  a  case  like  the  present  are  well 
stated  In  the  following  ^tract  from  Perry  on 
Trusts  (4th  Ed.)  (  276:'  "Nor  will  a  trustee 
be  removed  for  every  violation  of  duty,  or 
even  breach  of  trust,  if  the  fund  Is  in  no 
danger  of  being  lost,  llie  power  of  removal 
of  trustees  appointed  by  deed  or  will  ought 
to  be  exercised  sparingly  by  the  court 
There  must  be  a  clear  necessity  for  intei^ 
ference  to  save  tbe  trust  property.  Mere 
error,  or  even  breach  of  trust,  may  not  be 
sufficient.  There  must  be  such  misconduct  as 
to  show  a  want  of  capacity  or  fidelity,  put- 
ting the  trust  property  in  Jeopardy."  Sub- 
stantially the  same  suggestions  are  made  in 
Preston  v.  Wilcox,  38  Mich.  578,  and  in 
Massey  v.  Stout,  4  Del.  Ch.  274.  Upon  the 
facts  appearing  In  this  case  upon  this  appeal, 
we  are  of  opinion  that  tbe  trial  court  did  not 
err  in  refnslng  to  remove  the  trustees. 

There  is  no  error.    The  other  Judges  con- 
curred. 


(77  Vt.  7) 
McEANB  T.  MARK  &  GORDON. 
(Supreme  Court  of  Vermont.     Washington. 
Aug.  22,  1904.) 

IIIJITBT  TO  EKFLOtA— ASSUMED  BISK— WORK  IN 

QUABBT— BEUOVINO   TAUPIVQ 

FBOH  DBHX  HOI.E. 

1.  Whether  plaintiff,  a  workman  in  a  quarrv, 
assumed  the  risk  of  an  nnexploded  diarge.  in 
removing  tamping  from  drill  holes  which  had 
been  fired  without  lifting  the  rock,  is  a  ques- 
tion for  the  Jury,  without  regard  to  whether, 
as  a  prudent  man,  he  had  reason  to  believe  pow- 
der was   there,   though   the   foreman  assured 
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him  the  charges  had  exploded,  on  evidence  that 
he  was  an  experienced  guarryman,  and  that, 
when  the  tamping  ii  not  blown  out.  it  is  im- 
possible for  any  one  to  say  with  certainty  that 
the  charge  has  exploded,  and  that  the  methods 
used  in  drawing;  tamping  are  adopted  in  recogni- 
tion of  this  uncertainty. 

Exceptions  from  Washington  County  Court; 
Stafford,  Judge. 

Action  by  Terrance  McKane  against  Marr 
&  Gordon.  Judgment  for  plaintiff,  and  de- 
fendants bring  exceptions.    Reversed. 

Argued  before  ROWELL,  O.  J.,  and  TY- 
LER, MUNSON,  START,  and  WATSON,  JJ. 

M.  M.  Gordon  and  Rlcbard  A.  Hoar,  for 
plaintiff.  Senter  &  Senter  and  W.  A.  Lord, 
for  defendants. 

MUNSON,  J.  The  plalnOft  received  Ms  in- 
juries while  working  for  the  defendants  In 
their  granite  quarry  under  the  general  direc- 
tion of  the  foreman  of  the  quarry,  one 
O'Hearn.  He  was  sent  by  O'Hearn  to  remove 
the  taioplng  from  some  drill  boles  which  had 
been  fired  the  nlgbt  before  without  lifting  the 
rock,  and  bis  evidence  tended  to  show  that 
O'Hearn  assured  blm  that  the  charges  had 
exploded,  and  gave  bis  reasons  for  saying  so. 
There  was  powder  In  one  of  the  boles,  which 
exploded  while  tbe  plaintiff  was  at  work  on 
the  tamping.  The  court  charged  the  Jnry,  in 
substance,  that  the  plaintiff  was  entitled  to 
recover  If  O'Hearn  told  him  that  the  powder 
bad  exploded,  and  be  believed  and  relied  up- 
on the  statement,  and,  as  a  careful  and  pru- 
dent man,  bad  no  reason  to  believe  other- 
wise. The  defendants  excepted  to  the  failure 
of  the  court  to  Instruct  the  Jury  upon  tbe 
substance  of  assumed  risks. 

The  plaintiff  assumed  more  than  the  duty 
of  taking  ordinary  care  for  his  safety.  He 
assumed  the  risk  of  known  and  obvious  dan- 
gers ordinarily  Incident  to  his  employment, 
Including  tbe  risk  of  dangers  that  could  not 
be  detected  or  avoided  by  ordinary  care. 
He  could  not  relieve  himself  from  this  bur- 
den by  relying  on  tbe  assurances  of  the  fore- 
man In  a  matter  regarding  which  be  knew 
or  ought  to  have  known  that  tbe  foreman 
bad  no  superior  knowledge.  If  the  evidence 
afforded  a  basis  for  the  claim  that  the  plain- 
tiff knew  or  ought  to  have  known  that 
O'Hearn  bad  no  superior  knowledge  regard- 
ing tbe  situation,  and  that  an  unexploded 
charge  might  be  under  tbe  tamping,  what- 
ever the  Indications  to  the  contrary,  tbe  de- 
fendants were  entitled  to  a  charge  upcin  this 
subject.  There  was  evidence  tending  to  show 
that  tbe  plaintiff  was  an  experienced  quarry- 
man,  accustomed  to  all  kinds  of  quarry 
work;  that,  when  a  blast  is  unsuccessful, 
many  conditions  and  Indications  are  to  be 
considered  lb  determining  whether  the  ex- 
plosion covered  all  tbe  charges;  that,  when 
the  tamping  of  a  hole  Is  not  blown  out,  it  is 
Impossible  for  any  one  to  say  with  certainty 
that  the  charge  has  exploded;  and  that  the 
methods  used  In  drawing  the  tamping  are 
adopted  In  recognition  <tt  this  uncertainty. 


This  was  evidence  tending  to  show  tbe  exist- 
ence of  a  known  risk,  ordinarily  incident  to 
the  work,  which  tbe  plaintiff  assumed  In  un- 
dertaking it  and  entitled  the  defendants  to  a 
charge  upon  tbe  doctrine  of  assumed  risks. 
As  regards  this  doctrine,  tbe  question  was 
not  whether  tbe  plaintiff,  aa  a  prudent  nian, 
bad  reason  to  believe  that  tbe  powder  was 
there,  but  whether  the  conditions  were  such 
that  tbe  risk  involved  In  tbe  chance  of  Its  be- 
ing there  rested  upon  him. 
Judgment  leversed,  and  cause  remanded. 


\  e«  Tt.  441) 

FRENCH  ▼.  GRAND  TRUNK  RT.  CO. 

(Supreme  Court  of  Vermont.    Essex.     Aug,  2, 
1901.) 

RAILBOA.D8— inJUBT    TO    FEBSOR    OH    T«*.CK— 

CONTBIBUTOBT    NBOLIOENCS— MOTION 

FOB  VEBDICT. 

1.  A  request  to  Instruct  that,  on  all  the  evi- 
dence in  the  case,  plaintiff  is  not  entitled  to 
recover,  Is,  in  effect,  a  motion  for  a  verdict 
sufficiently  stating  the  grounds  thereof,  so  that 
by  exception  to  the  .refusal  thereof  Is  reserved 
the  question  whether,  on  the  most  favorable 
view  of  the  evidence,  plaintiff  was  entitled  to 
a  verdict. 

2.  One  injured  while  crossing  a  railroad  track 
by  the  train  striking  him  just  as  he  was  taking 
the  last  step  off  the  track  is  precluded  from  re- 


covering, by  contributory  negligence  concurrent 
with  any  of  the  railroad  company,  where,  if  he 
had  taken  notice  of  the  train,  even  when  be  was 
in  the  middle  of  the  track,  he  ootUd  have  got 
over  in  safety. 

Exceptions  from  Essex  County  Court;  Mun- 
Bon,  Judge. 

Action  by  Alvln  J.  French  against  the 
Grand  Trunk  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  exceptions. 
Reversed.  

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, START,  WATSON,  STAFFORD,  and 
HASELTON,  JJ. 

J.  W.  Redmond  and  E.  A.  Cook,  for  plain- 
tiff. O.  A.  Hlght  and  L.  L.  Hlgbt;  tor  de- 
fendant 


START,  J.  The  action  la  for  tbe  recovery 
of  damages  alleged  to  have  accrued  to  tbe 
plaintiff  by  reason  of  being  struck  by  an  en- 
gine while  attempting  to  cross  the  defend- 
ant's railroad  track.  Tbe  defendant  request- 
ed tbe  court  to  Instruct  tbe  Jury  "that,  on  all 
tbe  evidence  in  tbe  case,  tbe  plaintiff  la  not 
entitled  to  recover."  This  Is,  In  effect  &  mo- 
tion for  a  verdict  and  sufficiently  states  the 
ground  of  tbe  motion;  and,  by  excepting  to 
tbe  refusal  of  tbe  court  to. comply  with  the 
request  tbe  defendant  has  reserved  for  the 
consideration  of  this  court  the  question  of 
whether,  upon  tbe  most  favorable  view  for 
tbe  plaintiff  of  all  tbe  evidence,  he  was  en- 
titled to  recover. 

Tbe  plaintiff  gave  evidence  tending  to 
show  that  be  walked  from  the  public  cross- 
ing through  tbe  railroad  yard  of  the  defend- 
ant along  tbe  side  of  a  line  of  box  cars,  some 
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230  feet,  and  then  passed  the  end  of  the  line 
of  box  cars,  and  that  he  looked  to  the  right 
and  left,  went  right  along,  and  attempted  to 
cross  the  defendant's  main  line,  and,  in  so 
doing,  was  struck  by  the  defendant's  ex- 
press train  coming  from  the  west;  that,  as 
he  passed  the  end  of  the  box  cars,  he  could 
see  toward  the  west  a  distance  of  the  length 
of  two  or  three  cars;  and  that  he  knew  it 
was  about  time  for  the  express  to  arrive,  and 
was  dangerous  to  be  on  the  trade  The  ac- 
tual measurements  of  the  surveyor,  which 
were  disputed  only  by  estimates,  from  the  po- 
sition of  a  man  stepping  over  the  north  rail, 
show  that  a  person  could  see  188  feet  along 
the  north  rail,  and  228  feet  along  the  south 
rail.  The  train  made  a  good  deal  of  noise, 
and,  upon  the  shout  of  warning  from  by- 
standers, the  plaintiff  did  not  quicken  his 
pace  In  any  way,  but  looked  up,  not  in  the 
direction  of  -the  approaching  train,  but  in  the 
direction  of  those  who  called  to  him;  and  at 
the  time  be  was  struck  he  was  stepping  over 
the  last  rail — had  one  foot  over. 

Upon  these  facts,  the  plaintiff  was  not  en- 
titled to  recover.  There  is  no  view  of  the 
evidence  that  relieves  him  from  the  charge 
of  contributory  negligence.  He  was  in  pos- 
session of  all  his  mental  and  physical  facul- 
ties. He  knew  the  express  train  was  due. 
He  was  struck  as  he  was  stepping  over  the 
last  rail.  One  step  would  have  brought  him 
to  a  place  of  safety.  Assuming  that  he  could 
see  along  tbe  track  over  which  the  train  was 
approaching  for  a  distance  of  only  the  length 
of  two  or  three  cars,  as  testified  by  him,  U 
he  had  bad  a  regard  for  bis  own  safety  and 
looked  and  listened  as  he  was  crossing  the 
track,  he  would  have  seen  or  heard  the  train, 
quickened  his  pace,  and  reached  a  place  of 
safety.  If  be  had  looked  or  listened  before 
stuping  upon  the  track,  be  would  have  heard 
or  seen  tbe  train;  and,  if  mindful  of  bis  safe- 
ty, be  would  have  stopped  and  avoided  the 
collision.  If  he  had  quickened  his  pace  when 
bis  attention  was  called  to  the  approaching 
train,  he  could  have  saved  himself.  He  was 
unencumbered,  and  capable  of  easily  hasten- 
ing or  checking  his  movements;  and,  if  he 
bad  looked  when  he  was  in  the  miiddle  of  the 
track,  he  could  have  seen  the  engine  in  sea- 
son to  have  stepped  clear  of  danger.  He 
could  bave  seen  the  danger  and  avoided  it  at 
a  time  when  it  was  too  late  for  tbe  defend- 
ant's servants  to  stop  the  train  and  avoid  a 
collision.  There  was  no  time  when  the  de- 
fendant's servants  could  have  stopped  the 
train  and  avoided  the  injury,  in  which  tbe 
plaintiff  could  not  bave  avoided  being  injured, 
by  a  vigilant  use  of  his  eyes,  ears,  and  physi- 
cal strength.  It  was  his  duty  to  make  a  vigi- 
lant use  of  these  faculties  up  to  tbe  last  mo- 
ment when  it  was  possible  for  him  to  do  so. 
If  be  did  not  see  or  hear  tbe  train — if  he  did 
not  heed  the  warning  that  was  given  him — it 
was  because  be  was  not  mindful  of  bis  safe- 
ty, when  he  was  in  a  place  that  he  knew  was 
dangerous.    It  was  because  he  was  careless, 


and  that  carelessness  contlnned  nntil  be  was 
injured.  His  negligence  was  not  a  precedent 
negligence.  He  exposed  himself  to  danger 
that  was  the  beginning,  and  not  the  end,  of 
bis  negligence,  and  his  negligence  was  the 
proximate  cause  of  the  Injury. 

The  case  of  Batchelder  v.  Boston  &  Maine 
R.  B.  Co.,  recently  decided  by  the  Supreme 
Court  of  New  Hampshire,  and  reported  in  67 
Atl.  926,  is  very  similar  in  its  facts  to  tbe 
case  at  bar.  The  court.  In  holding  that  the 
plaintiff  could  not  recover,  said:  "If  It  might 
be  found  from  the  evidence  that  the  defend- 
ants would  have  discovered  tbe  plaintiff  in 
time  to  prevent  tbe  accident  if  they  bad  used 
ordinary  care,  It  cannot  be  found  that  she 
would  not  have  seen  the  train  In  time  to  es- 
cape injury  If  she  had  used  the  same  care. 
*  •  •  So  that  tbe  plaintiff's  failure  to  use 
ordinary  care  to  discover  tbe  approach  of  the 
train  was,  In  any  view  of  the  case,  a  part  of 
the  cause  of  her  injury,  for  her  fault  would 
not  cease  to  be  the  cause,  and  become  merely 
tbe  occasion,  of  her  injury,  unless,  In  the 
series  of  events  that  resulted  in  the  accident, 
a  wrongful  act  of  tbe  defendants  was  subse- 
quent in  point  of  causation  to  her  failure  to 
use  ordinary  care  to  discover  the  train.  The 
only  complaint  she  makes  is  that  tbe  defend- 
ants failed  to  use  such  care  to  discover  her 
In  time  to  avoid  the  accident.  It  Is  clear  that 
their  failure  to  perfomj  this  duty  concurred 
both  in  point  of  time  and  causation  with  her 
failure  to  use  tbe  same  care  to  discover  the 
train.  There  was  no  time  when  they  could 
have  discovered  her  tn  season  to  avoid  In- 
juring her,  in  which  she  could  not  bave  dis- 
covered the  train  in  time  to  avoid  being  In- 
jured." In  Carter  v.  Central  Vermont  B.  B. 
Co.,  72  Vt.  190,  47  Atl.  797,  It  is  held  that  tbe 
duty  to  look  and  listen  before  crossing  a  rail- 
road track  includes  the  duty  to  do  that  which 
will  make  looking  and  listening  reasonably 
effective;  and  if  a  traveler,  by  tbe  vigilant 
use  of  his  eyes  and  ears,  can  discover  and 
avoid  injury,  and  omits  such  vigilance,  he  is 
guilty  of  contributory  negligence,  and  Is 
chargeable  with  such  knowledge  of  the  ap- 
proach of  a  train  as  he  might  bave  obtained 
by  the  exercise  of  that  degree  of  care  which. 
In  circumstances  of  danger,  he  Is  bound  to 
use. 

Tbe  plaintiff  relies  upon  tbe  case  of  WUIey 
V.  The  Boston  &  Maine  B.  B.  Co.,  72  Vt.  120, 
47  Atl.  398.  It  is  true  that,  by  tbe  rule  there 
broadly  and  without  qualification  stated,  the 
defendant  would  be  liable,  if,  when  it  became 
apparent  that  tbe  plaintiff  was  going  upon 
tbe  tra<^,  its  servants  did  not  do  what  they 
could  to  avoid  injiuring  him,  notwithstanding 
be  was  negligent;  but  this  is  not  tbe  true 
rule,  or,  rather.  It  Is  not  all  there  is  to  the 
rule.  It  Is  true  tha^  when  a  traveler  has 
reached  a  point  where  be  cannot  help  himself 
— cannot  extricate  himself — and  vigilance  on 
bis  part  will  not  avert  the  Injury,  his  negli- 
gence in  reaching  that  position  becomes  the 
condition,  and  not  tbe  proximate  cause,  of 
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the  Injury,  and  will  not  prednde  «  recoveary; 
but  It  Is  equally  true  that  If  a  traveler,  when 
he  reaches  the  point  of  collision,  la  In  a  sltna- 
tlon  to  help  hlmnelf,  and,  by  a  vigilant  use 
of  his  eyes,  ears,  and  physical  strength,  to 
extricate  himself  and  avoid  injury,  his  negli- 
gence at  that  point  will  prevent  a  recov^y, 
notwithstanding  the  fact  that  the  trainmen 
could  have  stopped  the  train  In  season  to 
have  avoided  injuring  him.  In  such  a  case 
the  negligence  of  the  plaintiff  Is  concurrent 
with  the  negligence  of  the  defendant,  and 
the  negligence  of  each  la  operattve  at  the 
time  of  the  accident  When  the  negligence 
la  concurrent  and  operative  at  the  time  of 
the  collision,  and  contrlbatea  to  it,  there  can 
be  no  recovery. 
Judgment  reversed,  and  cause  remanded. 


(76  vt  «T) 

HOWB  V.  HAlfMOND. 

(Supreme  Court  of  Vermont.    Windsor.    Aug. 

2,1904.) 

UlflTATIONa— OENEBAI,  CBBDIT  ON  AOCOUDT— 

IVIDBNCK — INTEBEST. 

1.  XSvidenoe  that  there  are  two  charges  on 
plaintifTs  account  for  articles  sold,  of  26  cents 
each,  on  January  25th ;  two  charges,  aggregat- 
ing 45  cents,  on  September  4th ;  and  a  diarge 
of  70  cents  on  September  25th;  and  on  Sep- 
tember 7th  two  credits,  one  of  4S  cents  for  a 
sauash,  and  one  of  $1.20  for  butter  delivered  to 
plaintiff — does  not  tend  to  show  that  the  butter 
was  delivered  in  payment  of  any  specific  items 
of  the  account,  so  as  to  prevent  its  being  a  gen- 
eral credit  thereon,  taking  the  account  out  of 
the  statute  of  limitations. 

2.  In  an  action  on  a  store  account,  interest  is 
proi>erly  allowed  on  the  annual  balances. 

Bzceptions  from  Windsor  County  Court; 
Munson,  Judge. 

Action  by  L.  C.  Howe,  administrator  of 
L.  6.  Hammond,  deceased,  against  M.  O. 
Hammond.  PlalntUI  brings  exceptions.  Re- 
versed. 

Argued  before  HOWELL,  C.  J.,  and  TY- 
LER, START,  STAFFORD,  and  HASBL- 
TON,  JJ. 

William  W.  Stlckney,  John  O.  Sargent,  and 
Homer  L.  Skeels,  for  plaintiff.  Butler  & 
Moloney,  for  defendant.  ^ 

START,  J.  The  Important  Inquiry  Is 
whether  the  squash  credited  on  the  plain- 
tiff's account  at  45  cents,  and  butter  at  $1.20, 
under  the  date  of  September  7, 1895,  are  gen- 
eral credits.  If  they,  or  either  of  them,  are 
such  credits,  the  account  Is  not  barred  by 
the  statute  of  limitations,  and  the  plaintiff 
Is  entitled  to  recover.  The  evidence  which 
it  Is  claimed  tends  to  show  that  these  items 
were  delivered  In  payment  of  specific  Items 
of  the  account  Is  as  follows:  There  Is  a 
charge  on  the  plaintiffs  account  of  25  cents 
for  soda,  and  a  like  sum  for  sugar,  under 
the  date  of  January  5,  1896,  and  a  charge 
subsequent  to  the  credit  of  the  butter,  un- 
der the  date  of  September  30,  1895,  of  70 
cents  for  salt,  and  these  charges  amount  to 


f  1.20;  and  there  Is  a  diarge  of  S5  cents  for 
coffee  and  10  cents  for  codfish  under  the  date 
of  September  4,  1895,  amounting  to  45  cents. 
If  these  facts  tend  to  show  that  the  squash 
and  butter  were  delivered  In  payment  of 
these  Items  upon  the  debtor  side  of  the  ac- 
count, then  the  referee  so  finds;  ottaerwlst 
be  finds  they  are  general  credits  npon  the  ac- 
count. These  facts  do  not  tend  to  show  that 
the  butter  was  delivered  in  payment  of  any 
specified  Item  or  Items  of  the  account.  In 
amount.  It  does  not  correspond  with  any  one 
charge  upon  which  it  is  claimed  It  should  ap- 
ply. In  order  to  get  a  sum  that  will  equal 
the  credit^  the  referee  goes  back  in  the  ac- 
count some  nine  months  to  two  items 
amounting  to  60  cents,  and  forward  to  an 
Item  subsequent  to  the  credit,  of  seventy 
cents.  In  going  back  in  the  account,  we 
find  many  charges  of  50  cents  to  which  the 
credit  will  apply  equally  as  well  as  to  the 
two  Items  under  the  date  of  January  5, 
1888.  Also,  there  Is  a  charge  of  $1.20  on 
which  the  credit  might  apply  without  divid- 
ing It  In  going  forward  In  the  account  we 
find  an  item  of  50  cents  for  paper  charged 
on  the  same  day  that  the  70  cents  for  salt  is 
charged.  It  Is  not  probable  that  the  par- 
ties Intended  the  credit  to  apply  npon  an- 
ticipated transactions  In  part  only,  when  the 
credit  would  just  extinguish  the  Indebted- 
ness arising  from  that  transaction.  Under 
these  circumstances.  It  will  not  be  presumed 
that  the  parties  Intended  to  divide  the  cred- 
it and  apply  a  part  on  particular  charges 
that  preceded  it  and  a  part  on  an  indebted- 
ness to  thereafter  accrue,  when  there  was 
an  existing  Indebtedness  exceeding  the  credr 
It  on  which  it  would  naturally  apply.  There 
being  no  evidence  tending  to  show  that  the 
butter  was  delivered  In  payment  of  any  spe- 
cific Items  of  the  account  it  must  be  con- 
sidered and  applied  as  a  general  credit  npon 
the  account 

The  referee  computed  Interest  on  the  an- 
nual balances.  In  this  there  was  no  error. 
Langdon  ▼.  Castleton,  30  Vt  285. 

Judgment  reversed,  and  judgment  for  Oie 
plaintiff  to  recover  the  balance  of  account 
found  due  by  the  referee,  on  the  basis  that 
no  part  of  the  account  Is  barred  by  the  stat- 
ute of  limitations,  with  Interest 


(TCTt.4tt) 
HUNT  V.  RUBLBB. 
(Supreme  Court  of  Vermont    S'raiiklin.    Aug. 
2.  1904.) 

ASBlTlfFSIT— ACnOIT   BETWEEN   TENANTS   IN 
COIUCON. 

1.  Though  defendant,  whose  farm  plaintiff 
was  carrying  on  at  the  halves,  under  a  lease  pro- 
viding that  no  hay  should  be  sold,  but  the  stock 
should  be  increased  to  consume  it,  sold  the 
hay,  or  otherwise  disposed  of  it  assumpsit  will 
not  lie  for  the  value  of  plaintiff's  interest  there- 
in ;  the  parties  being  tenants  In  common  of  the 
products  of  the  farm,  and  it  not  appearing  that 
they  had  settled  and  adjusted  their  rights  re- 
specting the  common  property,  or  that  defend- 
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•nt  had  Koeived  any  money  «r  other  eqaivalent 
for  the  hay,  or  that  any  agreement  had  been 
made  whereby  the  hay  had  neen  taken  out  of 
the  general  account  between  them. 

Exceptiona  from  Franklin  County  Court; 
Wataon,  Judge. 

Action  by  George  H.  Hunt  against  C.  D. 
Rnblee.  Judgment  for  defendant  PlalntUt 
brings  exceptions.    Affirmed. 

Argued  before  ROWEIJ^,  0.  3n  and  Tt' 
liBB,  STABT,  STAFFORD,  and  HASBL- 
TON,  JJ. 

Farrlngton  &  Post,  for  plaintiff.  O.  O. 
Austin  &  Sons,  for  defendant 

START,  J.  The  action  is  assumpsit  and 
la  for  the  recovery  of  the  yalne  of  one  undi- 
vided half  of  16  tons  of  hay  which  was  cut 
on  the  defendant's  fiirm  while  the  plalntlfl 
was  carrying  it  on  at  the  halves.  The  lease 
provides  that  no  hay  shall  be  sold,  but  the 
stock  shall  be  increased  to  consume  it  It  is 
found  that  the  hay  was  sold  or  otherwise  dis- 
posed of  by  the  defendant  It  is  not  found 
that  he  received  any  money,  or  its  equiva- 
lent  therefor,  nor  can  this  be  inferred  from 
the  facts  reported  by  tlie  referee.  The  par- 
ties were  tenants  in  common  of  the  hay  and 
other  products  of  tiie  farm.  Willard  v. 
Wing,  70  Vt  123,  89  Atl.  632,  67  Am.  St  Rep. 
657;  Aiken  v.  Smith,  21  Vt  172;  Frost  t. 
Kellogg.  23  Vt  306.  It  appearing  that  the 
parties  have  not  settied  and  adjusted  all  of 
their  rights  respecting  the  common  property. 
Including  the  hay,  and  it  not  appearing  that 
the  defendant  has  received  any  money,  or  its 
equivalent  for  the  hay,  nor  that  any  agree- 
ment has  been  entered  Into  -wliweby  the  hay 
has  been  taken  out  of  the  general  account 
between  the  parties,  the  plaintiff  cannot  re- 
cover the  value  of  his  interest  in  the  hay  in 
an  action  of  general  assnnipslt  Alliee  v. 
Fairbanks,  10  Vt  814;  La  Point  T.  Scott  86 
Vt  603. 

Judgment  affirmed. 


ae  Vt  4SE) 

STATE  V.  JBWBTT. 

(Supreme   Court  of  Vermont     Washington. 
Aug.  2,  1901.) 

OAIIE  I^WS— KnXIRa  OEEB. 
1.  Acts  1896,  p.  74.  No.  94,  I  1,  prohibitteg 
tlie  killing  of  deer,  "except  in  Uie  open  season 
as  hereinafter  provided,''^  and  section  2,  con- 
taining the  only  permit  whidl  is  that  deer 
having  horns  may  be  hunted  and  taken  during 
the  hut  10  days  of  October,  do  not  allow  the 
killing  at  any  time  of  deer  without  horns. 

Etacceptions  from  Washington  Ootmty 
Court;  Stafford,  Judge. 

Fred  Jewett  was  prosecuted  for  unlawful 
killing  of  deer.  His  demurrer  to  the  indict- 
ment was  overruled,  and  he  brings  excq;>- 
tlons.    Affirmed. 

Argued  belbre  RO WE'LL,  C.  J.,  and  TY- 
LER, MT7NSON,  START,  WATSON,  STAF- 
FORD,  and  HASELTON,  U. 


Joim  H.  Senter,  for  the  State.  Lord  & 
Carlton,  for  respondent 

START,  J.  This  case  was  heard  on  de- 
murrer to  the  indictment  wherein  it  is  char- 
ged that  the  respondent  on  the  23d  day  of 
October,  1903,  one  wild  deer,  without  horns, 
did  kill  and  destroy.  The  respondent  con- 
tends that  the  killing  of  deer,  with  or  with- 
out boms,  during  the  last  10  days  of  October 
In  each  year,  is  not  prohibited  by  No.  94,  p. 
74,  of  the  Acts  of  1896.  Section  1  of  the  act 
prohibits  the  killing  of  deer,  "except  in  the 
open  season  as  hereinafter  im>vided'';  and  no 
deer  can  be  lawfully  killed  in  this  state^  ex- 
cept as  is  thereafter  provided  by  the  act. 
The  only  permit  thereafter  given  is  found  in 
section  2,  which  provides  that  deer  having 
horns  may  be  hunted  and  taken  in  this  state 
during  the  last  10  days  of  October  in  each 
year.  With  this  exception,  the  killing  of 
deer  is  prohibited  at  all  seasons  of  the  year, 
and  in  the  open  season  only  deer  having 
horns  can  be  lawfully  killed.  The  act  does 
not  provide  for  an  open  season  for  killing  all 
kinds  of  deer.  It  only  provides  for  an  open 
season  for  killing  deer  having  horns.  The 
words  "as  hereinafter  provided,"  found  in 
tbe  exception  to  the  prohibited  act  do  not 
refer  solely  to  the  open  season  thereafter 
provided.  They  also  refer  to  "deer  having 
horns."  Any  othei*  construction  of  tlie  act 
would  render  these  words  meaningless  and 
inoperative.  The  act  fairly  admits  of  a  con- 
struction that  will  give  effect  to  these  words, 
and,  when  it  is  so  read,  it  is  clear  that  it  pro- 
vides that  no  deer  shall  be  killed  in  this 
state,  except  that  deer  having  horns  may  be 
killed  during  the  last  10  days  of  October  in 
each  year,  and  that  the  killing  of  d^r  having 
no  horns  is  prohibited.  Therefore  tbe  indict- 
ment which  charges  that  tlie  respondent  kill- 
ed a  deer  without  horns,  charges  a  statutory 
offense. 

Judgment  affirmed,  and  cause  remanded. 


m  Vt  M) 
LUCE  V.  HASSAM. 
(Supreme  Court  of  Vermont    Windsor.    Aug. 
2,  1904.) 

HIOHWATB— NEGLIOENT  OKFOSrnHO  OV  STOITES 
ON, SIDEWALK— injUSY  TO  FEBSOR  DBIVIRO 
TEAM— OBJECTION  TO  qUESTION— VARIANCE— 
WAGON— EXCEPTIONS   TO    CHABOE. 

1.  In  an  action  for  injury  to  plaintiff  while 
driving,  by  defendant's  negligent  placing  of 
stones  in  the  highway,  the  fact  that  defendant 
claimed  there  was  a  sidewalk  at  the  point  in 
question  ig  not  a  sufficient  reason  for  excluding 
the  question  asked  plaintiff's  witness,  what  had 
been  the  use  of  the  locality  by  jwrsons  with 
teamsj  where  had  they  gone? 

2.  The  objection,  as  limited  to  a  question,  dis- 
closing no  reason  for  excluding  it  there  is  no 
error  in  admitting  the  answer. 

3.  There  is  no  variance  between  the  declara- 
tion that  plaintiff,  when  injured,  was  riding  in 
a  wagon,  and  proof  that  she  was  riding  in  a 
two-wheeled    vehicle. 

4.  Exception  "to  the  charge  as  given"  Is  too 
general  to  be  considered;    the  charge  covering 


Digitized  by 


Google 


726 


68  ATLANTIO  BBPORTBB. 


(Vt 


a  variety  of  subjecta  and,  with  few  exceptions, 
l>eing  conceded  to  be  correct. 

5.  An  exception  "to  tlie  failure  of  the  court 
to  charge  as  requeeted,  so  far  as  there  was  a 
failure,  is  objectionable  as  being  qualified  and 
as  too  general;  it  referring  to  a  large  number 
of  requests,  many  of  which,  it  is  conceded,  were 
complied  with. 

iiXceptioDs  from  Windsor  County  Court; 
Monson,  Judge. 

Action  by  Anna  J.  Luce  against  F.  V.  Has- 
sam.  Judgment  for  plaintiff.  Defendant 
brings  exceptions.    Afllrmed. 

Argued  before  HOWELL,  C.  J.,  and  TY- 
LER, START,  WATSON,  STAFFORD,  and 
HASBLTON,  JJ. 

Wm.  Batchelder  and  Cbas.  ^atcbelder,  for 
plaintiff.  J.  C.  Enright  and  E.  R.  Bn<^  for 
defendant 

START,  J.  The  action  Is  case,  and  is  for 
the  recovery  of  damages  alleged  to  bave  been 
caused  by  the  wrongful  and  negligent  act  of 
the  defendant  in  placing  three  stones  in  a 
highway  over  which  the  plaintiff  was  driving. 
The  plaintiff  called  one  Qulmby,  and  aslted 
him  the  following  question:  "During  the 
time  you  have  lived  where  yon  say  you  now 
do,  what  has  been  the  use  of  the  locality  at 
the  corner  by  the  public  with  teams — wh^e 
have  they  gone?"  The  defendant's  counsel 
objected  to  this  question,  and,  on  being  aslced 
to  state  the  ground  of  his  objection,  said: 
"We  claim  there  is  a  regular,  laid-out  side- 
walk at  tbat  point,  and,  regardless  of  what 
use  the  public  made  of  it,  they  had  no  busi- 
ness on  the  sidewalk,  and  It  makes  no  dif- 
ference whether  they  have  been  on  the  side- 
walk." The  fact  that  the  defendant  claim- 
ed there  was  a  sidewalk  at  the  point  In  ques- 
tion was  not  a  sufficient  reason  for  excluding 
the  question,  and,  he  having  limited  his  ob- 
]e<^on  to  this  fact,  the  court  was  Only  called 
upon  to  pass  upon  the  limited  objection  thus 
made;  and,  as  the  objection  disclosed  no 
reason  for  excluding  the  question,  the  an- 
swer was  properly  taken.  State  v.  Noakes,i 
70  Vt.  247,  40  Atl.  249;  Foster's  Bx'rs  v.  Dick-: 
erson,  64  Vt  246,  24  Atl.  253. 

It  Is  alleged  in  the  declaration  that  the 
plaintiff,  at  the  time  she  was  injured,  was 
riding  in  a  wagon.  The  proof  was  that  she 
was  riding  in  a  two-wheeled  vehicle,  and  the 
defendant  moved  for  a  verdict  on  the  ground  i 
of  variance  between  the  declaration  and 
proof.  The  motion  was  properly  overruled. 
The  words  "wagon"  and  "cart"  are  generic 
terms,  and  mean  almost  any  vehicle — wheth- 
er used  for  the  transportation  of  persons  or 
property.  The  word  "wagon"  is  synonymous 
with  the  word  "carriage,"  and  may  be  used 
to  designate  any  wheeled  vehicle  intended  to 
be  drawn  by  horses.  The  vehicle  In  which 
the  plaintiff  was  riding  at  the  time  she  receiv- 
ed the  alleged  injury  was  designated  by  the 
word  "wagon,"  and  there  was  no  material 
variance  between  the  declaration  and  the 
proof. 

The  defendant  presented  12  requests  to 


charge,  and,  to  the  failure  of  the  court  to 
charge  as  requested,  so  far  as  there  was  such 
failure,  and  to  the  charge  as  given,  excepted. 
These  exceptions  are  qualifled  and  too  gen- 
eral. They  do  not  point  out  any  error  in  the 
charge  as  given,  nor  any  omissions  of  the 
court  to  charge  as  requested.  The  words 
"to  the  charge  as  given"  are  a  general  excep- 
tion to  the  entire  charge,  covering  a  variety 
of  subjects,  and  relating  to  the  laws  of  negli- 
gence, contributory  negligence,  highways, 
sidewalks,  and  the  rights  and  liabilities  of 
Owners  of  land  adjacent  to  highways;  and 
the  exception  to  the  refusal  of  the  court  to 
charge  as  requested  is  qualified  and  general. 
By  the  use  of  the  words  "to  the  failure  of  the 
court  to  charge  as  requested,  so  far  as  there 
was  such  failure,"  the  defendant.  In  effect, 
said  to  the  court,  "If  you  have  not  complied 
vrtth  my  requests,  I  except"  This  was  not 
pointing  out  any  error  in  the  omission  of  the 
court  to  charge,  nor  was  it  an  exception  to  an 
omission  to  charge  that  will  be  considered  by 
this  court.  The  exception  Is  also  general,  in 
that  it  refers  to  a  large  number  of  requests, 
very  many  of  whicli.  It  is  conceded,  were  com- 
plied with.  It  is  the  duty  of  counsel  to  speci- 
fy the  particular  points  in  the  charge,  or  in 
the  omission  to  charge,  to  which  they  take  ex- 
ception. This  court  will  not  consider  a  gen- 
eral /exception  to  an  entire  charge,  whlcIi, 
with  few  exceptions.  Is  conceded  to  be  cor- 
rect; nor  will  it  conBlder  a  general  exception 
to  the  refusal  of  the  court  to.  charge  as  re- 
quested, when,  as  in  this  case,  the  requests 
are  numerous,  and  some,  are  fully  compiled 
with,  while  others  are  in  part  or  are  disre- 
garded. Goodwin  V.  Perkins,  39  Vt  SOS; 
Rowell  V.  Fuller's  Estate.  69  Vt  688,  10  Atl. 
863:  Morrill  v.  Palmer,  68  Vt  1,  33  Atl.  829, 
33  L.  R.  A.  411;  Magoon  t.  Before,  73  Vt. 
231,  60  Atl.  107O. 
Judgment  afDrmed. 


07  vt  1) 
POLLARD  V.  BARROWS  et  aL 
(Supreme  Court  of  Vermont    Windsor.     Aug. 
8,  1904.) 

BBFEBBNCB— AOUISSION   Or   KVinBROfe— AHKRD- 
MENT    OF  FLGADINO. 

1.  A  referee  to  whom  a  cause  of  action  is  re- 
ferred properly  admits  evidence  of  trespass  on 
a  different  part  of  plaintiff's  close  than  that  de- 
scribed in  plaintiff's  pleadings ;  defendants 
knowing  that  the  qnestion  was  whether  the  cat- 
ting of  timt>er  was  on  lands  where  thev  bad  a 
license  to  cut,  or  on  another  part  of  plaintiff's 
close,  so  that  they  were  placed  at  no  disad- 
vantage, and  the  misdescription  being  one  that 
could  he  cured  by  amendment 

Exceptions  from  Windsor  County  Court; 
Munsou,  Judge. 

Action  by  Henry  J.  Pollard  against  Wes- 
ley Barrows  and  another.  Judgment  for 
plaintiff.  Defendants  bring  exceptions.  Af- 
firmed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, START,  .WATSON,  STAFFORD,  and 
HASELTON,  JJ. 
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F.  O.  Southgate,  for  plaintiff.  Charles 
Batchelder,  for  defendants. 

TYLER,  J.  This  action  is  brought  to  re- 
cover treble  damages  of  the  defendants,  un- 
der y.  S.  6020,  for  their  alleged  cutting  of 
timber  npon  the  plaintiff's  close.  The  case 
comes  to  this  court  upon  a  question  submitted 
by  the  referee,  and  upon  an  exception  allow- 
ed the  defendants  to  the  action  of  the  court 
below  in  granting  the  plalntifTs  motion  to 
amend  hla  replication  and  new  assignment, 
which  motion  was  made  after  the  referee's 
report  was  filed,  and  to  the  rmderlng  of  Judg- 
ment for  the  plaintift  on  the  report  after  the 
amendment  In  the  original  declaration  the 
premises  upon  which  the  trespasses  were 
alleged  to  have  been  committed  are  only  de- 
scribed as  the  plaintiff's  close,  situated  In 
the  town  of  Bridgewater.  The  defendants 
pleaded  not  guilty,  and  that  said  close  was 
their  own.  The  plaintiff  filed  a  replication 
and  a  new  assignment,  bounded  the  close, 
and  alleged  that  it  was  a  different  close  from 
the  one  mentioned  in  the  defendants'  second 
plea.  The  defendants  pleaded  not  guilty,  and 
a  license  from  the  plaintiff  to  commit  the 
acts  alleged  in  the  new  assignment  as  tres- 
passes. The  plaintiff  traversed  the  defend- 
ants' plea  of  license,  and  joined  issue  upon 
the  plea  of  not  guilty.  The  referee  found 
that  the  plaintiff  had  good  title  to  the  farm 
described  in  his  declaration,  that  he  had  occu- 
pied it  more  than  20  years,  and  that  it  in- 
cluded the  land  mentioned  in  his  declaration, 
and  all  the  land  upon  which  it  appeared  that 
any  cutting  of  timber  had  been  done  by  the 
defendants,  or  either  of  them.  It  is  found 
that  prior  to  the  trespasses  the  plaintiff  sold 
to  the  defendants,  by  contract,  the  standing 
timber  upon  25  acres  of  his  farm,  giving  a 
description  of  the  land,  but  it  is  further  found 
that  "this  description  does  not  correspond 
to  the  land  upon  which  the  defendants  had 
been  cutting,  and  is  not  a  description  of  the 
land  ui>on  which  the  timber  sold  by  the  plain- 
tiff to  them  then  stood."  The  plaintiff  made 
a  wrong  description.  In  his  new  assignment 
of  the  land  trespassed  upon,  for  the  referee 
finds  that  the  defendants  cut  no  timber  upon 
the  land  described  by  the  plaintiff  in  his  repli- 
cation. But  be  finds  that  "the  defendants 
did  cut  timber  growing  on  the  plalntlCT's  land 
without  the  leave  of  the  plaintiff,  who  was 
the  owner  thereof,  not  acting  through  any 
mistake;  and  neither  of  them  had  any  rea- 
son to  believe  that  the  timber  so  cut  by  them 
was  on  the  land  upon  which  they,  or  either 
of  them,  were  permitted  to  cut."  It  there- 
fore appears  that  the  plaintiff's  evidence  did 
not  tend  to  support  his  replication,  and  it 
was  received'  subject  to  the  defendants'  ob- 
jection and  exception.  The  referee  states 
that,   "after  the   evidence  was  closed,   the 


plaintiff  gave  notice  of  a  motion  for  leave 
to  amend  his  replication  by  changing  the 
names  of  points  of  compass  therein  so  that 
the  description  should  correspond  with  that 
of  the  premises  .upon  which  his  evidence 
tended  to  show  the  trespasses  to  have  been 
committed  by  the  defendants." 

1.  The  referee  submitted  to  the  court  all 
questions  of  law  arising  on  the  reception  of 
evidence,  thus  making  the  correctness  of  his 
findings  dependent  upon  the  decision  of  the 
court.  The  case  presented  is  that  the  tres- 
passes were  committed  upon  the  plaintifTa 
farm  mentioned  in  bis  declaration,  that  in 
his  new  asslgoment  he  misdescrlbed  the 
land  upon  which  the  trespasses  had  been 
committed,  and  that  the  defendants  were  not 
surprised  by  the  plaintiff's  evidence  as~  to 
the  place  where  the  cutting  was  claimed 
to  have  been  done.  The  plaintiff  contends 
that  the  case  is  not  before  this  court,  be- 
cause the  defendants  filed  no  exceptions  to 
the  report.  If  the  defendants  had  claimed 
that  improper  evidence  was  admitted  by  the 
referee,  exceptions  to  the  report  should  have 
been  filed,  and  a  transcript  of  the  testimony 
brought  up,  that  the  court  below  could  have 
decided  the  question  of  its  admissibility. 
Graham  v.  Stiles,  38  Vt.  678.  But  here  the 
defendants  do  not  claim  that  the  evidence 
was  inadmissible,  otherwise  than  that  it 
did  not  relate  to  trespasses  upon  any  land 
described  in  the  replication.  It  was  In  this 
view  that  the  referee  submitted  to  the  court 
the  question  whether  the  plaintiff's  evidence 
in  respect  to  the  alleged  trespasses  was  admis- 
sible under  his  declaration  and  replication. 

2.  The  evidence  was  admissible.  It  is  the 
settied  rule  in  this  state  that  it  is  the  cause 
of  action  that  is  referred,  and  that  all  ques- 
tions of  variance  between  the  declaration  and 
the  proof  are  waived  by  the  reference.  Rob. 
Dig.  600,  pi.  5,  6.  It  is  disallowed  only  when 
the  amendment  changes  the  form  of  action, 
or  Introduces  a  new  cause  of  action.  Rob. 
Dig.  600,  pi.  7;  Rob.  Dig.  Sup.  250,  tit. 
"Pleadings";  Walton  v.  Walton's  Bstate,  63 
Vt.  513,  22  Ati.  617;  White's  Estate  v.  White's 
Estate,  69  Vt  360,  37  Atl.  1114.  In  this  case 
the  cause  of  action  was  tried  by  the  referee; 
the  defendants  knew  tliat  the  only  question 
was  whether  the  cutting  of  timl>er  was  done 
by  them  upon  lands  where  they  had  license 
by  their  contract  to  cut,  or  upon  another 
part  of  the  plaintiffs  close,  so  that  they 
were  placed  at  no  disadvantage;  and  it  is 
clear  that  the  misdescription  could  have  been 
cured  by  an  amendment  These  facts  bring 
the  case  within  the  rule  laid  down  in  the 
cases  cited.  There  was  no  error  in  the  al- 
lowance of  the  amendment  which  made  the 
description  of  the  land  trespassed  upon  con- 
form to  the  finding  in  the  report 

Judgment  affirmed. 


Digitized  by 


Google 


72a 


68  ATLANTIC  BBPOaTOB. 


(R.I. 


m  N.  J.  B.  m)  I 

BATS  T.  PIEKSON  et  aLx  I 

(Court  of  OhsBeerr  of  New  Jenv.   Aiic>  *,  KM-) 
ooKPOKAnoirs  —  DiBzcroita  ->  laavARAOK- 

MINT  —  LLAJBILITT  TO  RKCKIVSB  — KHFOBCK- 
ICKNTB  —  BIGHTS  or  BIO0KH0LOBB»— UaHTS 
or  BKCEIVKB. 

1.  A  recelTer  of  a  corporatloii  may  ra«  th« 

dlrectora  for  an  accounting,  althougb  the  trana- 
actiona  which  fumished  Uie  basia  of  the  (uit 
took  place  while  the  corporation  waa  a  going 
concern  and  aolveBt,  where  such  tranaactiona 
conaisted  In  diverting  the  aaseta  of  the  company 
to  themaelvea,  or  to  a  company  of  which  they 
were  the  aole  atockboldere. 

2.  While  a  receiver  of  a  corporation  ta  the 
representative  of  creditora,  he  is  alao  the  repre- 
sentative of  the  corporation  and  of  its  stock- 
holders, and  may  inquire  into  actions  of  the 
directors  to  the  same  extent  that  stockholdera 
might  do. 

S.  A  stockholder  of  a  corporation,  who  did 
not  participate  in  wrongful  acts  of  the  dlrectora 
in  diverting  assets  of  the  company  to  them- 
selves. Is  entitled  to  sue  such  directors,  on  i>&- 
half  of  the  company,  for  an  accounting. 

4.  A  receiver,  as  representative  of  a  corpora- 
tion, te  at  least  entitled  to  recover  from  di- 
rectors who  have  diverted  its  assets  to  them- 
selves such  sum  as  may  be  necessary  to  defray 
the  expenses  of  the  receivership,  and  for  that 
purpose  may  demand  an  accounting. 

Bill  by  Jamea  L.  Hays,  receiver  of  the  Cel- 
lolold  Emery  Wheel  Company,  against  Dan- 
iel Flerson,  Jr,  and  others.  Heard  on  plead- 
ings and  proofs,  and  referred  to  a  master. 

A  A.  Day,  for  complainant  James  B. 
Howell,  for  defendants. 

STEVENS,  V.  O.  This  Is  a  bill  filed  by  the 
receiver  of  the  Celluloid  Emery  Wheel  Com- 
pany against  Daniel  Pierson,  Jr.,  and  Albert 
0.  Oonrter,  two  of  its  directors,  and  against 
the  Electric  Emery  Wheel  Company,  a  cor- 
poration of  which  Pierson  and  Courier  are 
directors  and  stockholders.  The  receiver 
charges  that  the  defendants  Pierson  and 
Conrter  violated  the  trust  reposed  in  them  as 
directors  of  the  celluloid  company  In  two  par- 
ticulars. In  the  first  place.  It  la  said  that 
they  concurred  in  giving  to  Pierson,  as  presi- 
dent of  the  celluloid  company,  an  excesslTe 
salary.  In  the  second  place,  It  is  said  that, 
as  executive  officers  of  that  company,  they 
entered  Into  a  contract  with  the  electric  com- 
pany, of  which  they  were  directors  and  sole 
stockholders,  the  purpose  and  effect  of  which 
was  to  divert  the  business  and  assets  of  the 
celluloid  company  to  the  electric  company, 
and  that  one  of  the  means  by  which  this 
diversion  was  effected  was  a  fraudulent  suit, 
based  on  an  alleged  breach  of  the  above  con- 
tract resulting  tn  a  Judgment  against  the 
celluloid  company,  and  an  execution,  and 
sale  of  its  tangible  assets  to  the  electric 
company. 

The  case  was  heard  on  the  pleadings  and 
proofs.  At  the  hearing  the  complainant  call- 
ed witnesses  to  sustain  the  allegations  of  his 
bill.    The  defendants  called  no  witnesses  to 


*  Tbls  opinion  was  eironeoasly  published  Id  (6  N. 
J.  Eiqulty  Reports,  page  353,  aa  the  one  adopted  bf 
the  court  of  Brrore  and  Appeals.  For  corrested 
ovlnion,  see  4S  AU.  10)1. 


disprove  tlie  oomplalnantfs  diarges.  Tfaoy 
took  the  position  that;  as  the  salary  was 
voted  and  the  contract  was  made  while  the 
celluloid  company  waa  a  going  concern  and 
solvent  the  directors  did  not  then  sustain 
toward  the  creditors  of  the  company  tlie  re- 
lation of  trustees,  and  that  they  are  not  lia- 
ble to  account  to  the  creditors,  or  to  tbeir 
representative,  the  receiver,  for  their  man^ 
agement  or  mismanagement  of  ita  affairs. 
The  authority  cited  was  Landis  v.  Sea  Isle 
City  Hotel  Oo.  (N.  J.  Ch.)  31  AU.  756;  on  ap- 
peal, 63  N.  J.  Eq.  654,  88  AU.  064.  The  rule 
thus  formulated  may,  In  general,  be  true; 
but  it  has  no  application  to  a  case  in  which 
the  mismanagement  producing  insolvency 
consists  in  diverting  all  the  assets  of  the 
company  to  the  directors  themselves,  or  to  a 
company  of  which  they  are  the  sole  stock- 
holders. For  such  a  breach  of  trust  tbe  re- 
ceiver may,  I  think,  sue  for  the  benefit  of 
creditors.  Besides,  the  argument  rests  nimn 
the  assumption  that  the  right  of  the  receiver 
is  Identical  with  that  of  the  creditor.  This 
is  not  the  case.  The  receiver  is,  it  is  true^ 
the  representative  of  creditors,  but  he  is  also 
the  representative  of  the  corporation  and  of 
its  stockholders.  If  either  the  corporaUon  or 
its  stockholders  may  inquire  into  tbe  acts 
charged  in  this  bill,  the  receiver  may.  It  is 
averred  in  tbe  answer  that  there  are  four 
stockholders  of  the  company,  viz.,  the  de- 
fendants Conrter  and  Pierson,  who  each  bold 
100  shares,  one  Zimmerman,  who  holds  100 
shares,  and  one  Beecher,  who  holds  3  shares. 
As  to  Zimmerman,  it  is  said  that  he  con- 
curred with  Courter  and  Pierson  in  doing  the 
illegal  acts  charged.  On  the  quesUon  wbetli^ 
er  he  did  or  did  no^  there  is  another  suit 
now  pending  in  tliis  court  It  is  not  pre- 
tended that  Beecher  concurred.  Tbe  case, 
as  to  him,  Is,  beyond  any  quesUon,  within 
tbe  rule  laid  down  in  Gardner  v.  BuUer,  80 
N.  J.  Eq.  702.  Besides  this,  it  seems  to  be 
clear  that/  as  the  representative  of  the  cor- 
poration, the  receiver  is  at  least  entiUed  to 
recover  such  sum  as  may  be  necessary  to  de- 
fray the  expenses  of  the  receivership.  As 
account  is  therefore  clearly  demandable. 

Nearly  everything  is  In  dispute  in  this  caset. 
It  is  disputed  whether  the  stockholders  are 
estopped  from  qaesUoning  the  acts  of  Cour- 
ter and  Pierson.  It  Is  disputed  whether  the 
corporation  Is  indebted  in  anything  but  a 
small  sum  of  money.  It  is  not  known  what 
the.  costs  of  administration  will  be.  More- 
over, the  evidence  upon  which  to  base  a  final 
decree  is  wanting.  The  defendants  have  not 
shown  why  Pierson's  salary  was  doubled 
shortiy  before  the  company  appears  to  have 
almost  altogether  ceased  business,  and  there- 
after continued  at  tbe  same  rate.  They  have 
not  attempted  to  show,  and  it  does  not  ap- 
pear, what  would  have  been  fair  compensa- 
tion for  the  service  actually  rendered.  It  is 
not  clearly  shown  to  what  extent  if  at  all, 
the  electric  company  profited  by  entering  Inta 
the  contract  Under  these  circumstances,  it 
is  hardly  possible  to  do  more  at  present  thaa 
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to  send  the  case  to  a  master,  with  directions 
as  to  the  mode  in  which  tlw  account  shall  be 
taken. 


(87  N.  J.  B.  tU: 

ATLANTIC  CITT  ▼.  NHW  AODITOBIUM 
PIER  CO. 

(CooTt  of  ChanoeiT  of  New  Jersey.    Aog.  6» 
1904.) 

KASXianr— DKDIOATION— ROTTCB— covshaiit 
—CONBTBUCTION— INJUNCTION. 

1.  Many  owners  of  beach-front  lands  oor- 
enanted^mder  seal,  that  Atlantic  City  might  lo- 
cate a  Boardwalk  across  their  several  owner- 
ships at  the  ocean  edge,  with  aiding  covenants 
against  the  erection  of  buildings  on  its  ocean 
side,  in  order  to  secure  light,  anr,  and  view  from 
the  Boardwallc  Possession  of  the  locns  was 
given  to  the  city,  and  the  Boardwalk  was  visibly 
in  process  of  construction,  in  large  size  and  at 
great  expense,  when  one  of  tlie  covenantors  con- 
veyed bis  lot,  on  which  the  Boardwalk  had  been 
erected,  to  a  grantee,  who  recorded  his  deed 
before  the  covenant  with  the  city  for  the  way 
was  recorded.  This  grantee  and  his  assigns 
accepted  and  osed  the  Boardwalk  improvement 
for  several  years,  bat  afterwards  attempted  to 
erect  a  building  on  the  ocean  side  of  the  Board- 
walk, which  was  in  breach  of  the  aiding  cov- 
enants of  the  Boardwalk  deed.  Held,  the  open 
and  notorious  possession  of  the  way,  and  the  con- 
struction thereon  of  a  visible  and  peculiar  im- 
provement— the  Boardwalk — was  notice  to  the 
grantees  who  first  recorded  their  deed  of  the  ri^t 
of  the  city  to  the  way  for  a  Boardwalk,  and  of 
the  aiding  covenant  against  building  oeeanward 
therefrom,  and  that  the  erection  of  ouildings  In 
breach  of  the  latter  covenant  will  be  enjoined. 

2.  If  the  deed  to  the  city  failed  to  pass  an  es- 
tate in  the  right  of  way,  for  want  of  words  of 
grant,  it  yet  operated  as  a  covenant  between 
the  signers  and  the  city  that  each  owner  would 
surrender  to  the  city  his  portion  of  the  way, 
and  be  bound  not  to  build  on  the  ocean  side  of 
the  Boardwalk,  in  consideration  that  the  city 
would  erect  the  Boardwalk  improvement.  When, 
under  such  a  covenant,  possession  of  the  way 
has  been  delivered  to  the  city,  and  it  has  erected 
the  Boardwalk  improvement,  which  has  been 
accepted  and  used  by  the  signers  of  the  covenant 
for  several  years,  a  grantee  of  one  of  the  cov- 
enantots  will  be  restrained  if  he  attempts  to 
build  on  the  ocean  side  of  the  Boardwalk,  in 
breach  of  one  of  the  covenants  securing  light, 
air.  and  view  from  the  Boardwalk. 

3.  Sudi  a  covenant  is  also,  as  between  the 
signers  thereof,  a  general  scheme  of  public  im- 
l>rovement,  by  which  each  surrenders  his  por- 
tion of  the  way,  in  consideration  of  the  surren- 
der made  by  the  other  signers,  of  tiieir  portions, 
for  the  benefit  of  the  public,  and  of  themselves 
as  owners  of  land  fronting  on  the  right  of  way. 
Any  owner  who  so  builds  on  the  ocean  side  of 
the  Boardwalk  as  to  shut  out  die  view  of  the 
sea  therefrom  may  be  restrained  at  the  suit  of 
any  other  owner  who  has  contributed  land  to 
the  common  purpose,  unless  the  boilding  erect- 
ed is  a  pier,  within  the  meaning  of  the  proviso 
of  that  covenant. 

4.  That  proviso  authorizes  an  owner  to  erect 
bnt  one  pier.  When  that  has  been  done,  no 
lateral  additions  thereto  can  afterwards  be 
made. 

(Syllabus  by  the  Court.) 

BiU  by  Atlantic  City  against  the  New  An- 
dltorinm  Pier  Company.  Decree  tor  com- 
plainant 

See  53  Atl.  99. 
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The  bin  of  complaint  in  this  cause  is  filed 
by  the  city  of  Atlantic  City  to  restrain  the 
defendant  from  erecting  a  lateral  wooden 
addition  to  Its  pier,  already  bollt  oceanwaid' 
from  the  Atlantic  City  Boardwalk.  The  bill 
refers  to  the  statute  and  ordinances  author- 
ising Atlantic  City  to  reconstruct  Its  Board- 
walk, and  particularly  sets  forth  what  It 
claims  was  a  dedication  to  public  uses  of  a 
Boardwalk  or  promenade  at  the  edge  of  the 
ocean,  running  along  the  front  of  the  dty, 
of  the  width  of  60  feet,  by  a  deed  dated 
April  80,  1896k  made  and  executed  by  nu- 
merous owners  of  land  which  the  route  ot 
the  Boardwalk  crosses — among  others,  by 
Bichard  Loper,  an  antecedent  holder  of  the 
lands  on  which  the  defendant  company  la 
about  to  construct  the  lateral  addition  to  Its 
pier.  A  copy  of  this  deed  of  dedication  ia 
annexed  to  the  bill  of  complaint,  and  made 
part  thereof.  The  defendant's  answer  with 
respect  to  this  dedicating  covenant  Is  as  fol- 
lows: "It  admits  that  an  agreement  bear- 
ing date  April  30,  1806,  was  executed  by 
certeln  of  the  owners  of  said  beach-front 
property,  which  said  agreement  was  recorded 
on  June  16,  1896,  as  in  the  bill  of  complaint 
set  forth;  but  as  to  the  contents  and  dates 
of  the  execution  and  acknowledgment  of 
said  agreement,  and  of  Its  de^very,  or  wheth- 
er the  agreement  annexed  to  said  bill  is  a 
true  copy  thereot  this  defendant  Is  not  In- 
formed, and  leaves  the  complainant  to  make 
such  proof  thereof  as  It  may  be  advised." 
The  defendant  denies  that  by  the  agreement 
of  April  80,  1896,  the  complainant  received 
any  dedication  of  the  Boardwalk  strip,  or  that 
by  that  agreement  the  complainant  received 
such  a  dedication  that  none  of  the  parties 
executing  It  can  lawfully  erect  or  place  on 
the  xtoardwalk  strip  Itself,  or  on  the  ocean 
side  thereof,  any  buildings  or  structures  ex- 
cept said  Boardwalk  and  an  Iron  or  steel 
pier  at  least  1,000  feet  In  length,  and  Insists 
that  no  portion  of  the  land  in  possession  of 
the  defendant  company  has  ever  been  dedi- 
cated, and  that  none  of  that  land  Is  subject 
to  any  covenant  or  agreement  that  no  build- 
ing other  than  an  Iron  or  steel  pier  1,000  feet 
In  length  shall  be  placed  thereon,  and  denies 
that  It  is  the  complainant's  duly,  representing 
the  public,  to  enforce  any  of  tiie  provisions 
contained  In  the  agreement  of  April  30,  1896; 
against  the  defendant's  land.  The  defend- 
ant's answer  admlte  that  the  defendant's  ti- 
tle and  possession  came  from  Loper,  one  of 
the  signers  of  the  covenant  of  April  30,  1896, 
by  the  chain  of  title  alleged  in  the  complain- 
ant's bin,  bnt  It  denies  that  the  complain- 
ant's right  In  the  lands  described  as  the 
"Boardwalk  Strip"  had  vested  at  the  time 
when  Loper  conveyed  to  the  defendant's 
grantor,  and  Insists  that  before  the  covenant 
of  April  80,  1896,  made  by  Loper  and  others 
to  and  with  Atlantic  City,  went  Into  oper- 
ation, Loper  had  conveyed  the  premises  in 
question  to  the  defendant's  grantor,  and  that 
the  said  agreement  of  April  30,  1896,  was  of 
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no  forie  or  effect,  because  It  was  not,  as  to 
Loper,  delivered  and  accepted  until  after  the 
4eed  to  the  defendant's  g^rantors,  under 
which  the  defendant  now  claims,  had  been 
made,  and  for  this  reason  the  defendant 
claims  that  its  grantors  "took  said  lands  free 
and  clear  of  any  covenants  or  restrictions 
contained  or  pretended  to  be  contained,  in 
said  covenant  agrreement  of  April  30,  1896." 
The  answer  admits  that  the  Boardwalk  men- 
tioned in  the  agreement  of  April  SO,  1896, 
has  been  constructed,  and  that  it  is  now  in 
constant  use  by  the  public.  It  denies  that,, 
at  the  time  of  the  sale  by  tapet  to  its  gran- 
tors, the  complainant  was  in  possession  of 
the  60-foot  strip  where  the  same  crosses  the 
premises  described  in  said  conveyance,  or 
tliat  it  had  erected  thereon  the  Boardwalk 
now  used.  It  admits  that  by  named  Inter- 
mediate conveyances  the  defendant  company 
has  come  to  be  the  lessee  and  in  possession 
of  the  locus  in  quo.  It  admits  that  it  has 
driven  wooden  pilings  on  those  premises, 
and  that  It  intends  to  erect  buildings  there- 
on, and  claims  the  right  so  to  do,  and  tliat 
the  place  in  which  it  is  driving  said  wooden 
pilings  is  upon  lands  conveyed  to  Loper  by 
the  state  of  New  Jersey,  through  its  ri- 
parian commissioners,  and  claims  that  said 
lands  are  not  subject  to  any  of  the  cove- 
nants contained  in  the  agreement  of  April 
30,  1896.  It  contends  that  it  has  the  right 
to  use  the  property  leased  by  it  as  it  shall 
see  fit.  It  admits  that  its  auditorium  build- 
ing on  Its  pier  has  been  connected  with  the 
Boardwalk  by  a  platform  which  has  been  in 
existence  for  some  years.  It  denies  that  the 
erection  of  its  wooden  pilings,  and  the  con- 
struction of  a  uulldlng  thereon,  on  the  ocean 
side  of  the  Boardwalk,  are  any  violation  of 
any  of  the  covenants  mentioned  in  the  agree- 
ment of  April  30,  1896,  or  a  violation  of  any 
general  scheme  of  the  holders  of  beach-front 
land  for  the  improvement  of  the  ocean  front, 
and  denies  the  right  of  the  public  to  inter- 
fere with  the  use  of  its  premises  in  any  man- 
ner it  sees  fit  The  answer  further  insists 
that  It  was  the  Intention  that  the  agreement 
of  April  90,  1896,  should  be  considered  as 
incomplete  and  of  no  force  until  the  signa- 
tures of  all  the  owners  of  the  beach-front 
property  had  been  obtained,  and  charges 
that  a  large  number  of  the  beach-front  own- 
ers have  refused  to  execute  it,  and  that  for 
that  reason  it  cannot  be  enforced  as  a  gen- 
eral scheme  of  the  owners;  and  it  further 
Insists  that  under  the  terms  6f  that  agree- 
ment, and  the  clause  th««in  contained  re- 
garding the  construction  of  piers,  the  com- 
plainant, Atlantic  City,  has  no  right  to  de- 
termine the  size  or  proportions  of  any  pier, 
or  whether  or  not,  when  a  pier  is  once  con- 
structed, the  same  may  be  wid^ied  by  lat- 
eral additions  to  the  sides  thereof;  and  the 
defendant  insists  that  it  has  the  right  to  de- 
termine, at  its  discretion,  the  size  and  pro- 
portions of  such  pier  as  it  may  choose  to 
erect  on  its  lands  lying  oceanward  of  the 


Boardwalk.    Issne  was  Joined  on  this  an- 
swer, and  the  cause  came  to  final  hearing;. 

Harry  Wootton  and  Burrows  0.  Godfrey, 
for  complainant  O.  D.  Thompson,  for  de- 
fendant 

GBEI,  v.  C.  (after  stating  the  facts).  The 
defendant  company  claims  that  the  grant  or 
covenant  of  Loper,  the  defendant's  remote 
grantor,  to  Atlantic  City,  dated  Ai*il  30. 
1896,  called  the  "Boardwalk  Deed,"  did  not 
convey  any  interest  in  lands  to  Atlantic  City, 
first  because  the  operative  words  of  that 
covenant  will  not  pass  an  estate,  and,  at 
the  most  £:rant  a  mere  revocable  license, 
which  was  revoked  by  Leper's  deed  to  the 
defendant's  grantor;  that  the  original  instm- 
ment  is  not  produced  in  evidence;  that  the 
record  thereof  is  not  admissible;  and  that  no 
sufficient  secondary  proof  of  its  contents  has 
been  offered.  The  defendant  also  insists 
that  if  the  Boardwalk  deed  did  pass  any  es- 
tate or  light  of  possession  from  Loper,  such 
estate  or  right  is  ineffective,  as  against  the 
defendant  company,  for  the  following  rea- 
sons: <1)  That  the  Boardwalk  deed  did  not 
go  into  operation  until  it  was  accepted  by 
the  city's  ordinance,  which  was  not  passed 
until  June  8,  1896,  a  date  subsequent  to  the 
making  of  the  two  deeds  from  Loper  to  the 
Riddle  Company,  etc.,  which  were  made  on 
June  6,  1896;  (2)  that  if  the  Boardwalk  deed 
operated  on  the  day  of  its  date,  April  30, 
1896,  or  on  the  day  of  its  execution  by  Loper, 
on  or  before  May  9,  1896,  it  was  still  subse- 
quent and  subject  to  Leper's  equitable  agree- 
mient  to  convey,  made  with  William  Riddle 
on  May  4,  1896;  (3)  that  the  Boardwalk  deed 
was  not  actually  executed  and  delivered  by 
Loper,  and  certainly  not  recorded,  until  after 
his  two  conveyances  of  June  6,  1896,  to  the 
Riddle  Company,  etc.,  under  whom  the  de- 
fendant claims;  (4)  that  the  Boardwalk  deed 
Is  no  part  of  a  general  scheme,  at  least  as 
to  Loper,  because  it  is  not  shown  tliat  be  at- 
tended at  and  participated  in  any  meeting 
of  the  beach-front  owners  to  form  and  per- 
fect such  a  general  plan;  (5)  that  if  that 
deed  is  the  result  of  a  general  scheme  of 
improvement  it  became  operative  only  when 
every  owner  from  one  end  of  the  Boardwalk 
to  the  other  had  signed  it  and  that  the  re- 
fusal of  any  owner  to  sign  postponed  or  de- 
feated the  scheme.  The  defendant  also 
claims  that,  if  It  should  be  determined  that 
the  locus  In  quo  is  subject  to  the  restrictions 
of  the  Boardwalk  deed,  the  defendant  still 
has  the  right  to  construct  a  steel  pier;  that 
the  restrictions  in  that  deed  cannot  limit  the 
size  or  proportion  of  such  a  pier,  or  prohibit 
the  widening  of  a  pier  when  once  construct- 
ed, by  making  lateral  additions  to  the  same. 

Almost  every  point  which  is  raised  at  this 
final  hearing  was  presented  and  elaborately 
argued  on  the  motion  in  this  cause  for  a  pre- 
liminary injunction.  An  opinion  disposing 
of  many  of  these  questions  will  be  found  re- 
ported in  63  N.  J.  Bq.  644,  53  Atl.  80.    The 
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whole  case  at  this  final  hearing  tnma,  In 
great  part  upon  the  same  docnmenlary 
proofs  irhlch  \rere  snbmltted  and  passed  up- 
oa  on  the  former  hearing.  The  defendant 
on  this  hearing  called  bnt  one  witness,  Mr. 
Loper.  The  opinion  given  on  the  first  hear- 
ing Is  Illustrated  by  a  diagram  showing  the 
locus  in  quo,  which  may  be  found  In  the 
report  of  the  case.  I  do  not  deem  it  neces- 
sary to  repeat  In  eztenso  the  views  then  ex- 
pressed, and  will  refer  to  that  opinion  as  my 
comment  when  the  same  claims  are  here 
again  set  up  by  the  defendant  company, 
shortly  dlscosslng  now  the  new  points  raised 
at  this  final  hearing. 

Birst  as  to  the  objection  that  the  Board- 
walk deed  iwased  no  estate,  and,  at  most;  Is 
bnt  a  revocable  license.  That  deed  certainly 
amounts  to  a  covenant  with  the  grantee,  and 
Impliedly  with  all  of  the  co-grantors  and 
makers  of  similar  deeds  to  Atlantic  City,  tbat 
the  dty  should  have  the  possession  and  use 
of  an  easement  of  way  at  the  ocean  edge, 
running  continuously  and  sncceaslvely  across 
the  lands  of  each  grantor,  for  the  purpose  of 
erecting  thereon  a  new  steel  Boardwalk  to 
be  used  as  a  promenade  by  the  public  and 
the  co-grantors  in  such  deeds,  which  ease- 
ment of  way  had  attending  thereon  the  aid- 
ing covenant  that  no  buildings,  save  as  spec- 
ified In  that  deed,  should  be  erected  to  the 
oceanward  of  the  granted  right  of  way.  In 
order  that  the  users  of  the  Boardwalk  might 
have  an  uninterrupted  ocean  view,  and  the 
enjoyment  of  the  unimpeded  breeces  from 
the  sea.  If  the  Boardwalk  covenant  should 
be  held  to  be  a  mere  license,  the  overwhelm- 
ing evidence  Is  tbat  it  was  fully  executed 
before  the  making  of  the  deeds  of  June  6, 
1896,  to  the  defendant  grantor.  The  steel 
Boardwalk,  a  most  expensive  improvement, 
of  great  magnitude,  and  of  the  most  visible 
and  notorious  character,  was  In  process  of 
construction  In  the  early  part  of  May,  1896. 
The  defendant  and  its  antecedent  grantors 
have  for  years  accepted  the  benefit  of  these 
Improvements,  and  are  now  enjoying  them. 
Other  co-grantors  In  great  number  have  done 
likewise.  The  status  quo  cannot  be  restored, 
and  the  d^endants  do  not  oCTer  to  restore  It. 

An  inspection  of  the  Boardwalk  covenant 
Itself,  and  the  aiding  proof  given  In  the  cause 
touching  the  subject-matter  with  which  it 
dealt,  shews  that  the  privilege  granted  la 
mnch  more  than  a  mere  license,  even  if  Judg- 
ed by  the  most  severe  standard.  The  gran- 
tors were  many  in  number,  each  granted  for 
himself  that  portion  of  his  lot  which  the 
Boardwalk  strip  crossed  at  the  ocean  front 
IDach  grantor  who  surrendered  his  portion  re- 
ceived as  his  consideration  the  benefit  to  bis 
lot  which  came  from  the  coincident  surren- 
ders of  the  other  grantors,  and  the  assur- 
ance, appearing  on  the  deed  itself,  that  the 
dty  could  and  would  condemn  the  necessary 
lands  of  those  who  might  refuse  to  grant, 
and  that  It  woold  build  the  necessary  Board- 
walk for  the  ben^t  of  all  the  grantors  and 


the  public  on  tbe  atrip  granted.  This  much 
more  neariy  reaemblea  a  covenant  that  an 
easement  shall  be  enjoyed,  for  which  a  valu- 
able consideration  has  passed,  than  It  re- 
sembles a  mere  license.  When  accompanied, 
as  in  this  case,  by  delivery  of  actual  posses- 
sion, and  the  making  of  great  ImNOvements 
in  accordance  with  the  scheme,  u  Is  irrev- 
ocable. This  deed  though  passing  a  right 
to  a  continuous  way,  contained  no  agreement 
that  ltst>peratlons  should  be  postponed  until 
all  of  the  owners  of  beach  fronts  should  Join 
In  It.  There  is  no  evidence  that  there  was 
any  agreement  that  Its  (deration  should  be 
postponed.  There  was  no  occasion  for  such 
a  postponement,  for  the  deed  Itself  shows 
that  each  owner  knew  that  the  dty  might 
by  eondenmatlon  enforce  the  right  of  way 
against  all  owners  who  did  not  Join  In  giving 
It  The  proven  fact  is  that  the  new  Board- 
walk, as  fast  as  built  took  the  place  of  tha 
old  one.  The  owners,  including  Loper,  pe^' 
mltted  the  new  structure  to  be  continuously 
erected  across  thdr  lands,  some  before  and 
some  after  their  making  of  the  Boardwalk 
deed  to  the  city.  A  few  only  have  never  aa 
yet  signed  that  deed,  bnt  the  new  Boardwalk 
has  been  continuously  constructed  for  ser- 
eral  miles,  of  which  the  Loper  property,  now 
possessed  by  the  defendant  company.  Is 
about  the  center. 

The  position  of  the  dty,  thus  put  into  ac- 
tual possession  of  the  easement  of  way  by  the 
grantors  named  in  the  covenant,  even  if  It 
received  no  estate  In  the  lands  of  the  Board- 
walk deed,  was,  when  Loper  signed  the  deed, 
on  May  9,  1896,  that  of  a  covenantee  for  an 
easement  of  way,  who  has  been  put  in  adual 
possession  of  the  land  over  which  the  way 
passed,  and  has  made  .Important  substantial, 
and  permanent  improvements  upon  it  ac- 
cording to  the  terms  of  the  covenant  This 
was  the  situation  which  existed  for  several 
weeks  before  Mr.  Loper  made  the  two  deeds, 
on  June  6,  1896,  to  Riddle  &  Co.,  etc.,  the  de- 
fendant company's  grantor.  A  short  rSsumfi 
of  the  evidence  on  this  point  may  throw  some 
light  on  the  situation  of  the  locus  in  quo  at 
and  before  the  time  of  the  making  of  the 
deed  by  Loper  to  the  defendant's  grantor. 
The  work  on  the  new  steel  Boardwalk  began 
on  April  20^  1806,  and  continued  undl  It  was 
completed.  In  July  of  that  year.  The  char- 
acter of  the  structure  was  so  prominent  from 
Its  first  beginning,  in  steel  columns  and  gird- 
ers to  carry  a  plank  walk  40  feet  wide,  that 
any  one  who  approached  it  was  necessarily 
notified  that  the  parties  erecting  it  were  as- 
serting a  permanent  right  of  occupation. 
The  structure  was  also  built  at  the  ocean's 
edge,  and  was  plainly  a  continuous  Board- 
walk, intended  for  promenaders,  who  might 
In  pasdng  to  and  fio  upon  It  enjoy  the  ocean 
view  and  breezes.  This  was  erected  across 
the  property  of  Loper  between  the  20th  of 
April  and  the  6th  day  of  May,  1896.  At  that 
time  Loper,  the  defendant's  grantor,  owned 
not  only  the  title  to  the  land  across  wUch  tlM 
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Btee]  Boardwalk  was  being  confitructed  at  tbe 
ocean  end  of  PennsylTanla  avenue,  but  also 
tbe  state  of  New  Jersey's  riparian  title  to  tbe 
lands  below  high-water  mark,  which  had 
been  conveyed  to  him  by  deed  of  August  29, 
1895,  and  which  Included  the  exact  locus  In 
quo  on  which  the  defendant  company  Is  about 
to  erect  its  lateral  addition  to  Its  pier.  The 
lioper  deed,  which  passed,  the  riparian  ti- 
tle, including  the  locus,  to  the  defendant's 
grantor.  Is  the  second  deed  made  by  Lo- 
per  to  the  Riddle  Company  of  tbe  date  of 
June  6,  1896,  and  is  marked  "Exhibit  D3"  in 
this  cause.  It  Is  recorded  June  10;  1896,  In 
Book  203  of  Deeds,  p.  883.  Mr.  Loper's  te» 
tlmony  in  this  cause,  I  think,  clearly  shows 
that  he  knew,  when  he  made  the  Boardwalk 
deed  to  the  city,  that  the  new  steel  Board- 
walk was  then  being  gradually  substituted 
for  tbe  old  Boardwalk  across  his  lands  at  tbe 
ocean  end  of  Pennsylvania  avenue.  Both 
structures  were  In  full  view  at  the  same  time 
from  his  property.  He  was  at  this  time  the 
owner  of  tbe  land  at  tbe  ocean  edge,  across 
which  the  new  Boardwalk  was  being  con- 
structed, and  he  was  also  the  owner  of  the 
land  which  'the  state  had  conveyed  to  him, 
lying  below  high-water  mark,  which  has 
since,  by  Intermediate  conveyances,  qome  in- 
to the  possession  of  tbe  defendant  and  on 
which  It  is  presently  erecting  the  structure  to 
which  the  complainant,  Atlantic  Olty,  objects. 
Mr.  Loper's  deed  to  tbe  city,  even  if  consid- 
ered to  be  solely  a  covenant  for  a  right  of 
way,  with  the  aiding  covenant  against  build- 
ing to  the  oceanward  of  the  way,  affected  not 
only  the  Boardwalk  strip,  with  the  easement 
of  way,  but  also  those  lands  of  Mr.  Loper  ly- 
ing oceanward  of  the  Boardwalk  strip,  below 
high-water  mark.  Th^se  lands  became  bound 
by  the  aiding  covenants  against  building  to 
the  oceanward  of  the  Boardwalk  right  of 
way. 

Any  grantee  from  Loper,  lietween  the 
dates  of  April  20, 1896,  and  June  of  that  year, 
of  either  tbe  lands  lying  at  the  ocean  end  of 
Pennsylvania  avenue,  across  which  the  Board- 
walk  ran,  or  the  lands  in  front  of  them  be- 
low high-water  mark,  took  bis  title  with  ac- 
tual notice  of  the  Boardwalk  easement  along 
the  ocean  front,  and  certainly  was  put  upon 
warning  of  its  attendant  and  protective  cove- 
nants against  buildings  to  be  erected  on  the 
oceanward  side  of  the  Boardwalk.  Tbe 
Boardwalk  Itself  was  then  in  full  view.  It 
was  plainly  a  continuous  way  along  tbe 
ocean,  not  only  on  Loper's  property,  but  also 
on  the  property  of  all  of  the  beach  front 
owners;  and  Just  as  plainly  the  main  purpose 
and  object  of  that  way  was  manifest  to  ev»y 
onlooker,  namely,  tbe  enjoyment  from  tbe» 
Boardwalk  of  a  view  of  tbe  sea,  uninterrupt- 
ed by  buildings  or  other  structures  ou  tbe 
oceanward  side  of  tbe  Boardwalk.  Tbe  land- 
ward side  of  the  Boardwalk  was  closely  built 
up  along  its  entire  length.  The  oceanward 
side  of  it  bad  at  that  time  (1896)  no  buildings 
except   Young's   Pier   and   the   Iron    Pier. 


Those  two  were  the  only  traildiiws  standing 
oceanward  of  the  Boardwalk  in  1896.  This 
fact  would  of  itself  put  any  one  interested 
upon  inquiry,  to  ascertain  wby  so  remarka- 
ble a  situation  should  exist.  Omlng  the 
whole  period  from  April  20th  to  June,  1896, 
the  construction  of  the  steel  Boardwalk  was 
openly  going  on,  under  the  direction  of  At- 
lantic City  workmen  and  superintendence. 
The  slightest  inquiry  of  any  one  in  cliarge 
of  tliat  work  would  at  once  liave  disclosed  the 
grant  or  covenant,  aa  it  may  be,  of  tbe 
Boardwalk  continuous  rigbt  of  way  at  the 
ocean  edge,  and  its  aiding  covenants  for  sea 
view  and  sea  breese,  unobstructed  by  build- 
ing on  the  oceanward  side.  While  tbe  new 
steel  Boardwalk  was  in  process  of  construc- 
tion, the  old  Boardwalk  was  permitted  to 
stand  until  tbe  new  work  supplanted  it;  the 
old  walk  being  removed  in  parcels  as  tbe  new 
walk  took  its  place.  This  was  another  noto- 
rious and  remarkable  fact,  which  would  at 
once  draw  attention  to  the  whole  scheme, 
and  Indicate  to  an  onlookw  the  purpose  of 
the  improvement.  As  Loper's  deed  to  the 
Biddle  Company,  etc.,  under  which  the  de- 
fendant claims,  was  not  made  until  June  6, 
1896,  Us  grantees  under  that  deed,  and  those 
claiming  under  them,  were  unquestionably 
warned  of  the  city's  possession,  and  put  up- 
on inquiry  as  to  the  extent  and  character  of 
its  claim. 

The  contention  that  the  original  Boardwalk 
agreement  is  not  produced,  that  the  record 
is  not  admissible,  and  that  accurate  second- 
ary proof  of  tbe  contents  of  that  deed  has  not 
been  made,  is  met  by  tbe  admission  of  the 
third  paragraph  of  the  defendant's  answer, 
that  "an  agreement  bearing  date  April  30. 
1896,  was  executed  by  certain  beach-front 
owners,  and  recorded,  as  in  the  bill  of  com- 
plaint set  forth";  leaving  tbe  complainant  to 
prove  tbe  date,  contents,  and  delivery  of  tliat 
agreement  The  complainant  has,  in  my 
judgment  suflacientiy  proved  the  loss  of  tbe 
original  Loper  Boardwalk  deed,  and  by  sec- 
ondary evidence  has  shown  its  date,  contents, 
and  delivery.  Loper  himself,  though  brought 
into  court  to  throw  doubt  on  his  Boardwalk 
deed  to  the  city,  by  questioning  the  date  of 
Its  acknowledgment  by  him,  practically  ad- 
mits tliat  he  did  make  that  deed.  "I  have  a 
distinct  recollection,"  be  says,  "of  Judge  Bn- 
dicott,  and  I  think — I  believe  it  was  Judge 
Thompson — calling  at  my  office,  in  Philadel- 
phia, 713  Chestaut  street  for  me  to  sign  tliat 
which  turned  out  to  be  the  easement  deed, 
and  I  so  understood  it."  He  admitted  that 
the  instrument  he  signed  was  a  printed  form 
of  deed.  This  corresponds  with  the  com- 
plainant's proofs. 

There  were  so  many  owners  of  beach- 
front lands,  and  so  many  covenants  to  be  pre- 
pared, that  the  Boardwalk  deed  was  printed 
on  a  special  form,  with  blanks  for  tbe  names 
of  the  owners.  Doeens  of  them  were  exe- 
cuted. In  some  deeds,  many  owners  joined 
in  executing  the  printed  form.    Others  were 
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executed  by  a  single  owner.  A  copy  of  Mr. 
Klcbard  F.  Lofier'B  deed  la  annexed  to  the 
bill  of  complaint  It  will  be  seen,  on  ex- 
amination, that  many  other  owners  joined 
-with  him.  The  description  Is  of  the  right  of 
way.  Bach  grantor  covenants  that  the  city 
may  have  the  whole  easement,  and  the  ef- 
fect Is  that  each  gives  the  portion  of  his  lot 
which  it  covers.  The  orli^al  deed  which 
Mr.  Loper  signed  having  been  lost,  the  de- 
fendant's connsel  Insists  that  the  record  of 
it  la  not  admissible  in  evidence,  because  be 
contends  the  deed  is  not  such  a  conveyance 
as  tbe  statute  enables  to  be  recorded.  Mr. 
Loper,  when  the  copy  was  extiibited  to  him, 
attempted  to  throw  doubt  upon  it;  but  his 
testimony,  when  properly  considered,  shows 
that  he  did,  in  fact,  execute  the  covenant  on 
one  of  the  printed  forms,  which  are  all  alike. 
Tbe  defendants  counsel,  In  the  effort  to  ex- 
clude proof  of  Mr.  Leper's  deed  to  the  dty, 
has  also  called  attention  to  slight  variance 
in  some  of  tbe  Boardwalk  deeds,  none  of 
which  afCect  those  portions  of  it  which  are 
here  under  consideration,  nor  do  they  throw 
serious  doubt  upon  the  correctness  of  that 
copy  of  Blr.  Leper's  deed  which  is  here  pro- 
duced. Mr.  Leper's  testimony  was  not  Im- 
pressive in  either  its  matter,  or  in  the  man- 
ner of  its  delivery.  Nothing  in  it  led  me  to 
doobt  tliat  Mr.  Loper  had  actually  signed 
and  acknowledged  the  Boardwalk  easement 
deed  on  or  before  May  9,  1896,  as  Judge 
Shidlcott,  who  took  tils  acknowledgment,  tes- 
tified Mr.  Loper  had  done,  or  that  the  copy 
produced  la  In  fact  a  copy  of  that  deed.  In 
my  judgment,  even  if  it  be  conceded  that  the 
Boardwalk  deeds  did  not  convey  a  legal  es- 
tate, and  tliat  for  this  reason  they  were  nbt 
recordable  under  the  statute,  or  provable  by 
the  record,  yet  it  has  been  proven  in  this 
case  that  Mr.  Loper  did  In  fact  execute  the 
deed,  a  copy  whereof  is  annexed  to  the  bill 
of  complaint  Its  loss  has  been  shown,  and 
secondary  proof  of  its  contents  has  been 
made.  Tbe  right  which  passed  by  such  a 
covenant,  when  accompanied  by  the  giving 
of  possession  of  the  premises  affected  by  it 
and  the  expenditure  of  money  upon  it  in  per- 
manent and  extensive  improvements  In  ac- 
cordance with  the  covenant  is  not  revocable 
by  the  operation  of  a  deed  subsequently 
made  to  a  irrantee  who  takes  it  with  full 
notice,  before  he  took  his  deed,  of  the  pos- 
session and  improvements  of  the  covenantee. 
That,  in  my  view,  was  the  status  of  the  Rid- 
dle Company  and  Brady,  under  their  deeds  of 
June  6,  1896,  in  view  of  the  actual  condi- 
tion of  the  locus  in  quo  at  that  time.  I 
am  of  opinion,  therefore,  that  Mr.  Leper's 
Boardwalk  deed  to  the  city  has  been  suffi- 
ciently proved;  that  the  defendant  compa- 
ny's grantors  had  notice  and  warning  of  it, 
and  took  their  deeds  subject  to  tbe  city's 
right  of  way  in  the  Boardwalk,  and  the  at- 
tending protecting  covenants  against  build- 
ing to  the  oceauward  thereof. 
As  to  the  other  contention  of  tlie  defend- 


ant that  the  deed  did  not  go  into  operation 
until  it  was  accepted  by  the  city's  ordinance, 
no  additional  proofs  have  been  offered  on 
final  hearing,  and  the  matter  is  fully  dis- 
posed of  by  the  eighth  syllabus  in  63  N.  J. 
£q.  646,  63  Ati.  i*9,  to  which  I  respectfully 
refer. 

Tbe  defendant's  claim  that  the  dty  is 
bound  by  the  preliminary  equitable  agree- 
ment for  conveyance  made  between  Lopi>r 
and  Riddle  on  May  4,  1806,  is  not  supported 
by  any  proof  whatever  that  either  the  dty, 
or  any  one  acting  for  it,  bad  any  notice  of 
this  private  agreement  The  claim  is  there- 
fore without  force. 

The  contention  that  the  Boardwalk  deed 
was  not  actually  executed  and  delivered  by 
Loper  until  after  the  conveyances  of  June  6, 
1896,  to  the  Riddle  Ck>mpany,  etc.,  is  also 
fully  met  in  tbe  previous  opinion,  and  de- 
dded  therein.  The  dty's  deed  was,  it  is  true, 
not  recorded  until  after  Leper's  two  deeds 
to  the  Riddle  Company,  etc.,  were  recorded. 
This  acddent  is  probably  the  temptation 
which  led  the  defendant  company  to  claim 
that  it  and  the  Riddle  Company  and  Brady, 
the  grantees  from  Loper,  who  recorded  their 
deeds  precedently  to  that  of  the  city,  are 
free  from  the  restrictive  operation  of  the 
city's  Boardwalk  covenants.  If  they  are, 
they  may  build  to  tne  oceauward  of  tbe 
Boardwalk,  at  their  choice,  as  by  their  an- 
swer in  this  cause  they  assert  they  have  a 
right  to  do;  they  can  thus,  to  their  own 
great  profit  practically  destroy  the  essen- 
tial character  of  the  Boardwalk,  which  ab- 
solutely requires,  as  an  inddent  to  its  en- 
joyment a  free  view  of  the  sea.  I  held,  as 
above  stated,  that  although  the  city's  deed 
was  recorded  after  tbe  recording  of  tbe  Rid- 
dle Company  and  Brady's  deeds,  yet  the  Rid- 
dle Company  and  Brady  had  full  notice  and 
warning  of  the  dty's  rights  when  they  ac- 
cepted their  two  deeds  from  Loper. 

,The  contention  that  the  Boardwalk  has  not 
been  shown  to  be  i)art  of  a  general  scheme, 
or  that  it  is  not  binding  upon  lilr.  Loper  and 
his  grantees,  for  want  of  proof  of  a  general 
conference  and  agreement  between  the  gran- 
tors, in  which  Mr.  Loper  participated,  is  also 
of  no  avail  in  this  case.  The  expressed  terms 
of  the  Boardwalk  deeds,  and  the  many  sign- 
ers thereof,  show  that  there  was  a  common 
purpose,  to  which  all  the  grantors  contribut- 
ed their  portions  for  the  benefit  of  tbe  public 
In  general,  and  of  themselves,  as  owners  at 
the  ocean's  edge,  in  i)artlcular.  These  docu- 
mentary proofs  sufficiently  show  a  general 
scheme,  and,  with  Mr.  Leper's  own  testimo- 
ny in  tJtds  case,  they  Indicate  thiat  he  was  a 
participant  in  and  sharer  of  its  benefits, 
whether  he  actually  attended  the  conference 
or  meeting  for  that  purpose  or  not 

So,  also,  the  claim  that  the  general  scheme 
became  operative  only  when  every  owner 
from  one  end  to  the  other  of  the  Boardwalk 
had  signed  the  Boardwalk  deed,  and  that  the 
failure  of  any  one  owner  to  sign  defeated  the 
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operation  of  the  scheme,  Is  unsupported  by 
any  proof  that  there  was  any  such  agree- 
ment. The  action  of  Mr.  Loper  and  the  oth- 
er beach-front  owners,  In  delivering  their 
deeds,  and  In  permitting  actual  possession  to 
be  taken  under  them,  without  waiting  to  see 
whether  every  other  beach-front  owner  also 
signed.  Is  a  clear  indication  that  there  never 
was  any  purpose  or  agreement  that  these 
Boardwalk  deeds,  and  the  easements  thereby 
given,  should  become  operative  only  when 
every  beach-front  owner  had  signed.  There 
was  no  need  of  any  agreement  that  the 
Boardwalk  covenant  should  not  go  Into  oper- 
ation until  all  beach-front  owners  had  signed 
it  The  covenant  contained  recitals  showing 
that  the  right  of  way  over  the  lands  of  all 
who  did  sign  it  might  be  obtained  by  con- 
demnation. 

These  rulings  leave  as  the  only  question  to 
be  considered  the  defendant's  claim  that,  not- 
withstanding the  restrictions  in  the  deed,  it 
still  has  the  right  to  construct  a  steel  pier, 
and  that  those  restrictions  cannot  limit  the 
size  or  proportions  of  the  pier,  or  prohibit 
the  widening  of  it  by  making  lateral  addi- 
tions thereto  after  it  has  once  been  complete- 
ly constructed.  The  defendant's  Auditorium 
Pier  was  built  about  a  year  after  the  then 
owners  of  the  land  on  which  it  is  located 
had  joined  with  the  other  beach-front  own- 
ers in  making  the  Boardwalk  easement  deed 
or  covenant  They  had  completed  their  pier 
before  they  began  the  improvement  which  is 
now  challenged.  The  answer  admits  that  it 
is  a  "lateral  addition"  to  an  existing  pier, 
and  does  not  claim  that  it  Is  work  about  to 
be  done  to  complete  an  unfinished  one.  The 
Boardwalk  covenant  limits  the  right  of  each 
owner  to  the  erection  of  one  pier, "of  certain 
length  and  character  of  material.  The  natu- 
ral situation  requires  that  such  a  pier  should 
run  out  into  the  ocean.  If  it  does  not,  and 
should  be  located  parallel  with  the  Board- 
walk, it  would  not  be  a  pier.  When  the  one 
pier  is  finished,  the  owner  cannot  be  held  to 
have  the  right  to  make  unlimited  lateral  ad- 
ditions to  it,  first,  because  the  restrictions 
prohibit  the  erection  of  all  buildings  ocean- 
ward  of  the  Boardwalk,  except  the  one  pier, 
and,  when  that  one  pier  has  been  erected  by 
any  owner,  he  has  exhausted  his  reserved 
right;  secondly,  the  whole  scheme  is  based 
upon  the  preservation  of  sea  view  and  access 
of  ocean  breezes  from  the  Boardwalk.  If 
each  owner  may  make,  at  his  choice,  lateral 
additions  to  his  one  pier,  the  Boardwalk  will 
soon  be  entirely  cut  oft  from  both  ocean  view 
and  breezes  by  sidewlse  extensions  of  the 
piers  parallel  to  the  Boardwalk,  and  it  will 
be  nothing  but  an  Inclosed  promenade. 
Again,  it  is  admitted  that  the  proposed  lat- 
eral addition  to  the  defendant's  pier  is  being 
constructed  of  wooden  piling.  This  is  direct- 
ly in  breach  of  the  express  requirement  of 
the  Boardwalk  covenant  that  the  pier  to  be 
built  by  an  owner  shall  be  made  of  steel  or 
iron.    This  is  a  matter  of  substance,  in  view 


of  the  dangers  from  fire  at  the  ocean  front, 
where  the  wind  has  so  clear  a  sweep  that  the 
use  here  of  noncombustible  materials  Is  the 
only  safe  plan  of  construction.  A  dlscntnion 
of  the  etTect  of  the  restrictions  touching  the 
piers  may  be  found  in  the  former  opinion 
in  this  case.  63  N.  3.  Eq.  672,  673,  53  Ati. 
99. 

The  complainant  bases  its  dalm  of  right 
to  restrain  the  defendant's  farther  constmc- 
tton  of  the  lateral  addition  to  Its  pier,  in 
part,  on  the  effect  of  the  deed  of  Charles 
Bvans  to  Atiantic  City,  dated  January  22, 
1800,  granting  to  the  city  a  right  of  way  for 
a  Boardwalk,  and  attempting  to  restrain  the 
erection  of  buUding  oceanward  of  the  Board- 
walk.   At  the  time  Elvans  made  that  deed, 
he  did  not  own  the  lands  lying  below  high- 
water  mark,  where  the  defendant  is  proceed- 
ing to  build.    Evans'  attempted  restriction 
I  was  Inoperative  upon  the  lands  lying  below 
j  high-water  mark.    This  phase  of  the  case  is 
'  more  fully  discussed,  and  cases  cited,  on  page 
I  662  of  the  former  opinion,  63  N.  J.  Eq.,  and 
I  page  106,   53  Atl.,  to  which  I   refer.    Xbe 
I  Boardwalk  easement  is  not  dependent  for  Its 
integrity  upon  Evans'  deed  of  1890,  though 
Evans  did  not  own  the  lands  below  high- 
water  mark  when  he  made  it,  in  1880.    Iio- 
per  did  own  those  lands  when  he  joined  In 
the  Boardwalk  covenant  in  1896;  having,  as 
above  stated,  acquired  them  by  grant  from 
the  state  by  deed  of  August  29,  1895. 

In  my  view,  the  defendant  should  be  re- 
strained from  the  erection  of  the  lateral  ad- 
dition to  the  pier  which  It  proposes  to  bolld. 


(26  B.  L  233) 

RANDALL  v.  BIIAYTON  et  aL 

(Supreme  Court  of  Rhode  Island.     Jane  17, 

1904.) 

OBSTBUCTION   Of  BIGHT   07    WAT— ACTIOII    lOB 
DAKAOES— MISJOINDER   OV   PASTIES — 
^  SUBVIVAL  OF  ACTION. 

1.  Where  a  fence  interfering  with  a  right  of 
way  was  erected  by  deceased  and  continued  by 
his  vendee,  the  latter  and  the  administrator  of 
deceased  were  improperly  joined  in  an  action 
for  damages  for  the  erection  and  continuance'  of 
the  obstruction,  inasmuch  as  the  vendee  was  not 
liable  for  damages  before  he  purchased,  nor  the 
estate  for  damages  accruing  thereafter. 

2.  A  claim  for  damages  tor  the  obstmction  of 
a  right  of  way  survives  the  death  of  the  person 
erecting  the  obstruction,  but  should  be  present- 
ed to  his  administrator  before  suit  is  brought 
thereon. 

Exceptions  from  District  Court,  Provi- 
dence County. 

Action  by  Louisa  3.  Randall  against  Fred- 
erick E.  Brayton  and  others.  Demurrers  to 
the  declaration  were  sustained,  and  plaintUT 
brings  exceptions.    Exceptions  overruled. 

Argued  before  TILLINGHAST,  DOUG- 
LAS, and  BLODGETT,  JJ. 

Dexter  B.  Potter  and  Edward  A.  Stock- 
well,  for  plaintiff.  Job  S.  Carpenter,  for  de- 
fendants. 
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PER  OUfilAM.  Thla  action  is  trespaaa  on 
the  case  for  interference  with  a  right  of  way. 

The  canae  of  action  alleged  ia  the  erection 
of  a  fence  by  Peleg  A.  Walton,  and  the  con- 
tinuance of  the  fence  and  erection  of  other 
Impedimenta  by  Frederick  B.  Brayton,  who 
bought  the  land  of  Walton.  Walton  haying 
died,  the  action  is  brought  against  his  ad- 
ministrator and  Brayton.  The  defendants 
seTerally  demurred  on  the  ground  that  they 
wwe  improperly  Joined,  and  the  administra- 
tor demurred,  also,  on  the  ground  that  there 
is  no  allegation  that  the  claim  was  pre- 
sented to  blm  according  to  law  before  suit 
was  brought  The  district  court  sustained 
the  demurrers,  and  the  plaintiff  has  except- 
ed to  Its  ruling. 

We  think  the  demurrers  were  properly 
sustained,  and  the  exceptions  should  be  oyer- 
ruled.  The  present  owner  is  not  responsible 
for  the  damages  suffered  by  the  plaintiff  be- 
fore he  owned  the  land,  and  the  Intestate  is 
not  respoiisible  for  damages  caused  by  the 
action  of  the  present  owner,  unless  be  con- 
veyed the  land  with  covenants  of  warranty, 
which  the  declaration  does  not  allege.  Wood, 
Nuis.  <  828;  LobmiUer  v.  Water  Power  CO., 
51  Wis.  684-689,  8  N.  W.  601. 

The  claim  against  the  Intestate  for  the 
•irecOon  of  the  fence  survived,  under  the 
statute,  but  it  should  have  been  presented  to 
his  administrator  before  ault.  The  declara- 
tion may  be  amended  so  as  to  set  forth  the 
cause  of  action,  either  Joint  or  several,  on 
which  the  plaintiff  Intends  to  rely. 

Exceptions  overruled,  and  cause  remanded 
to  the  Eighth  district  court  for  further  pro- 
ceedings. 

(n  Conn.  ISO 

BENHAM  et  aL  v.  POTTER  et  aL 

DOWNER  et  al.  v.  CLARKE  et  aL 

(Supreme  Court  of  Errors  of  Connecticut    Aug. 
12.  1004.) 

TOWRS— TOWN  UEETINOa— POWEBS— APPBOPBIA- 
TIOKS — BECOMMENDATIONS  OF  IIRANCE  DE- 
PABTlrERT  —  EnrECT — CONBOLIDATEO  SOHOOI, 
DISTBICTB  —  LOCATION  OT  SCHOOLHOUSB 
BITES. 

1.  Sp.  Acts  1903,  p.  260,  creating  a  depart- 
ment of  finance  in  a  certain  town,  and  directing 
such  department  to  meet  on  the  first  Monday 
of  September  In  each  vear,  and  to  make  and 
claasify,  under  appropriate  beads,  estimates  of 
moneys  necessary  to  be  appropriated  for  ex- 
penses for  the  ensning  year,  and  to  file  the  esti- 
mates in  the  office  of  the  town  clerk  on  or  be- 
fore October  1st  to  be  submitted  to  an  ad- 
journed annual  town  meeting  to  be  held  on  the 
second  Monday  of  October,  which  meeting  shall 
proceed  to  consider  and  act  upon  the  assess- 
ments, does  not  deprive  the  town  of  the  power 
of  making  appropriations  at  special  meetings. 

2.  Nor  does  the  act  deprive  the  town  of  the 
power  of  making  appropriations  other  than 
those  proposed  and  fixed  by  the  department  of 
finance. 

3.  Oen.  St  1002,  {  2209,  making  a  two-thirds 
vote  necessary  where  a  school  district  under- 
takes to  fix  or  change  a  schoolhouse  site,  and 
section  2212,  prescribing  that  each  town  as- 
suming the  control  of  its  schools  shall  consti-' 


tute  one  school  district,  liavlng  all  the  powers 
and  duties  of  a  school  district,  do  not  when 
construed  in  the  light  of  tiie  conrse  of  legislation 
(Pub.  Acts  1841,  p.  52,  c.  40 ;  Pub.  Acts  1856. 
p.  39,  c.  41;  Pub.  Acts  1865,  p.  107,  e. 
112;  Pub.  Acts  1868,  p.  202,  c.  102;  Pnb. 
Acts  1878,  p.  338,  c.  124),  and  in  view  of  the  dif- 
ferences between  subordinate  school  districts  and 
towns,  apply  to  consolidated  town  school  sys- 
tems. 

4.  A  warning  of  a  town  meeting  specified  one 
of  its  puriwses  as  the  taking  of  action  with  ref- 
erence to  the  purchase  of  land  and  the  bnild- 
Ing  of  a  new  sdioolhouse.  The  vote  of  the  meet- 
ing authorised  the  school  committee  to  take  av- 
propriate  measures  to  obtain  land  for  the  site 
of  a  new  schoolhouse  and  for  building  the 
schoolhouse,  and  for  such  purposes  to  expend  a 
certain  sum  "in  addition  to  what  the  present 
school  property  may  be  sold  for."  Held,  that 
if  the  vote  authorized  the  sale  of  the  present 
school  property,  and  was  so  far  invalid,  because 
the  warning  gave  no  notice  of  such  action,  the 
authority  to  sell  was  not  so  incorporated  in  or 
made  a  condition  of  the  vote  that  the  invalid- 
ity with  respect  thereto  would  defeat  the  entire 
vote,  and  render  the  authorisation  of  expendi- 
ture void. 

5.  Sp.  Acts  1903.  p.  260,  creating  a  depart- 
ment of  finance  for  a  town,  provides  that  its  es- 

j  timate  shall  be  submitted  to  an  adjourned  an- 
nual town  meeting  to  be  held  on  the  second 
Monday  of  October,  and  that  such  meeting  shall 
consider  the  estimates  submitted,  and  empow- 
ers the  meeting  to  change  them  by  a  majority 
vote.  Held,  that  a  notice  in  the  warning  of  a 
town  meeting  that  the  meeting  was  called  "to 
take  action  upon  the  report  of  the  finance  com- 
mittee" was  sufficient  to  authorize  the  meeting 
to  pass  upon  the  recommendations  of  the  board 
of  finance  as  contemplated  by  the  statute. 

6.  Under  Sp.  Acts  1903,  p.  260,  creating  a 
department  of  finance  for  a  town,  and  requiring 
tbat  department  to  meet  on  the  first  Monday  in 
September  and  prepare  estimates,  which  are  to 
be  submitted  to  an  adjourned  annual  town  meet- 
ing to  be  held  on  the  second  Monday  of  Octo- 
ber, and  directing  the  meeting  to  consider  and 
act  upon  the  estimates,  a  town  meeting  may 
make  an  appropriation  for  a  specified  purpose, 
although  the  department  of  finance  has  failed 
to  make  an  estimate  therefor. 

Case  Reserved  from  Superior  Court,  New 
Haven  County;  Ralph  Wheeler,  Judge. 

Separate  actions  for  injunctions  brought 
by  Gilbert  S.  Benham  and  others  against 
Burton  D.  Potter  and  others,  and  by  William 
F.  Downer  and  others  against  Charles  F. 
Clarke  and  others.  In  the  first  there  was 
judgment  for  plaintiffs,  and  defendants  ap- 
pealed; and  in  the  second  a  demurrer  to  the 
complaint  was  filed,  and  the  questions  of  law 
arising  thereon  were  reserved  by  the  court 
for  the  advice  of  the  Supreme  Ckmrt  of  Er- 
rors. Judgment  in  the  first  action  reversed, 
and  Judgment  sustaining  the  demurrer  advis- 
ed in  the  second. 

Henry  Q.  Newton  and  Charles  F.  Clarke, 
for  appellants.  James  H.  Webb,  for  appel- 
lees. 


PRENTICE,  J.  The  town  of  Hamden  bas, 
pursuant  to  statute,  abolished  the  school  dis- 
tricts within  its  limits,  and  assumed  the 
maintenance  of  the  public  schools  therein. 
In  1903  it  procured  the  passage  of  an  act  cre- 
ating a  department  of  finance  in  the  town, 
defining  its  powers  and  duties,  and  imposing 
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certain  IlmimtlonB  upou  tne  powers  common- 
ly exercised  by  town  meetings.  Sp.  Acts 
1903,  p.  260.  This  department  or  board,  as  It 
Is  Indiscriminately  called  In  the  act,  consists 
of  six  electors,  not  officeholders.  It  is  direct- 
ed to  meet  on  the  first  Monday  of  September 
in  each  year,  and  may  adjourn  from  time  to 
time  during  the  month.  At  these  meetings 
It  is  required  to  make  and  classify,  under  ap- 
propriate heads  and  departments,  "estimates 
of  the  moneys  necessary  to  be  appropriated 
for  the  expenses"  of  the  town  for  the  ensuing 
year,  and  "of  the  rate  of  taxation  required  to 
meet  the  same,"  and  lay  such  tax  as  it  shall 
deem  necessary  to  meet  such  expenses.  No- 
tice Is  to  be  given  each  board  or  department 
of  the  town  government  of  a  time  and  place 
when  and  where  an  opportunity  will  be  given 
to  consider  Its  needs.  The  estimates  and 
rate  recommended  are  to  be  filed  in  the  of- 
fice of  the  town  clerk  on  or  before  October 
Ist,  and  the  selectmen  are  commanded  to 
submit  the  same  to  an  adjourned  annual 
town  meeting  to  be  held  at  the  usual  place 
for  such  meetings  on  the  second  Monday  of 
October  at  2  p.  m.  The  statute  provides 
that  said  meeting  "shall  proceed  to  consider 
and  act  upon  said  estimates,"  and  that  "said 
appropriations  and  the  rate  of  taxation  so  re- 
ported by  said  board  shall  be  final  and  shall 
be  and  remain  the  appropriations  and  the 
rate  of  taxation  in  the  town  of  Hamden  for 
the  ensuing  year  unless  changed  by  a  majori- 
ty vote  of  th«  electors  present  at  said  meet- 
ing." The  school  committee  is  required  to 
furnish  said  board  an  estimate  of  the  ex- 
penses of  maintaining  the  schools  of  the 
town,  which  estimate  the  board  of  finance  is 
directed  to  report  without  change.  The  board 
of  finance  duly  met  for  the  performance  of 
its  duties  In  September,  1903.  The  school 
committee  presented  its  estimate  for  the  ex- 
penses of  school  maintenance  for  the  ensuing 
year  as  follows:  "For  schools  In  this  town 
$12,500;  for  high  school  expenses  $2,000;  for 
new  schoolhouse  at  Highwood  in  addition  to 
what  the  present  school  property  there  may 
be  sold  for  $9,000."  The  board  filed  its  report 
and  estimates  with  the  town  clerk  on  October 
Ist.  Contained  in  the  estimates  were  the  two 
items  for  schotds  and  high  school  expenses  as 
asked  for.  The  report  stated  that  the  ad- 
visability of  building  a  new  schoolhouse  in 
Highwood  and  certain  other  matters  bad 
been  duly  considered,  but  that,  in  view  of 
more  pressing  needs,  the  board  was  unable 
to  recommend  any  appropriation  therefor.  A 
tax  of  12^  mills  was  recommended.  At  the 
adjourned  annual  town  meeting  held  at  the 
time  and  place  spedfled  In  the  act  of  1903, 
the  report  of  the  board  of  finance  was  sub- 
mitted and  read,  and  it  was  voted  that  it  be 
taken  up  Item  by  Item.  In  this  connection 
it  was  voted  that  the  sum  of  $9,000  be  appro- 
priated for  a  new  schoolhouse  in  Highwood. 
It  was  also  voted  to  lay  a  19-mill  tax.  The 
only  notice  contained  in  the  warning  of  the 
meeting  which  is  claimed  to  have  been  ap- 


propriate to  said  action  was  notice  that  It 
was  called,  among  other  pntposes,  "to  take 
action  npon  the  report  of  the  finance  commit- 
tee." At  this  juncture  the  first  of  the  above- 
entitled  actions  was  instituted  by  certain 
resident  taxpayers  of  the  town  to  restrain 
the  defendant  selectmen  and  school  commit- 
tee from  carrying  out  an  alleged  pnrpose  on 
their  part  of  acting  under  the  assumed  au- 
thority of  said  vote  of  appropriation  or  other- 
wise to  purchase  land,  and  erect  or  contract 
for  the  erection  of  a  new  school  building  at 
Highwood.  The  complaint  and  judgment 
Involve  other  matters  which  have  ceased  to 
have  a  present  importance.  Judgment  as 
prayed  for  was  rendered.  The  committeemen 
alone  have  appealed. 

In  March,  1904,  the  selectmen,  npon  the  ap- 
plication of  20  qualified  Inhabitants,  warned 
a  special  town  meeting  to  be  held  on  Ifarch 
l€th  at  8  p.  m.  One  of  the  purposes  speci- 
fied in  the  warning  was  "to  take  action  in 
reference  to  the  purchase  of  land  and  the 
building  of  a  new  schoolhouse  at  some  loca- 
tion in  that  part  of  the  town  known  aa  High- 
wood."  No  meeting  of  the  board  of  finance, 
or  action  thereby  npon  the  subject-matter  in 
question,  preceded  this  meeting,  save  snch 
as  has  already  been  recited.  The  special 
town  meeting,  by  a  vote  of  104  to  Si,  passed 
the  following:  "Voted,  that  the  town  school 
committee  be,  and  they  hereby  are  author- 
ised and  empowered  to  take  any  measures 
which  they  may  deem  appropriate  for  obtain- 
ing land  for  the  site  of  a  new  schoolhouse  in 
that  part  of  the  town  of  Hamden  known  as 
Highwood,  and  for  building  a  schoolhouse 
thereon,  and  for  said  purposes  to  expend  not 
exceeding  $9,000  in  addition  to  what  the  pres- 
ent school  property  in  Highwood  may  be  sold 
for,  and  to  make  any  contracts  appropriate 
for  carrying  this  vote  Into  effect"  There 
exists  in  Highwood  a  schoolhouse  in  which 
one  of  the  public  schools  of  the  town  was 
formerly  conducted,  being  the  schoolhouse  of 
one  of  the  school  districts  prior  to  the  adop- 
tion of  the  consolidation  system; 

The  second  of  the  above-entitled  actions 
Immediately  followed  the  vote  of  March 
16th.  The  complaint  recites  the  full  history 
of  the  controversy  from  the  beginning,  as 
herein  outlined;  alleges  that  the  school  com- 
mittee are,  without  authority,  threatening 
to  change  the  school  site,  purchase  land  f(« 
a  new  site,  and  erect  a  new  schoolhouse 
thereon,  at  a  cost  of  $9,000  in  excess  of  what 
may  be  obtained  from  the  sale  of  the  pres- 
ent school  property;  and  prays  that  they  b9 
enjoined  from  so  doing.  The  defendants 
have  demurred,  and  the  questions  of  law 
thus  raised  have  been  reserved  for  oar  ad- 
vice. This  demurrer  presents  in  clear  and 
distinct  form  the  present  contention  between 
the  parties.  The  technical  issues  involved 
in  the  appeal  in  the  former  case  are  neces- 
sarily somewhat  diCFerent  from  those  raised 
by  the  demurrer  in  the  latter,  since  the  for- 
mer does  not  embrace  the  pertinent  history 
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-which  has  since  its  Institution  been  enacted. 
The  real  Issues  as  to  the  rights  and  powers 
of  the  defendants,  however,  appear  In  the 
second  case,  and  the  ultimate  outcome  of 
the  controversy  must  depend  upon  their  de- 
cision. It  will  be  helpful,  therefore,  to  first 
consider  these  Issues,  and  reserve  for  later 
Inqnlry  any  subordinate  matters  which  bear 
peculiarly  upon  the  appeal  In  the  first  action, 
whoelD  judgment  has  been  rendered. 

The  action  which  the  demurrer  admits 
that  the  defendant  committee  threaten  to 
take  on  behalf  of  the  town  consists  of  pur- 
chasing or  otherwise  acquiring  a  parcel  of 
land  for  a  schoolhouse  location,  and  erect- 
ing a  schoolhouse  thereon.  These  acts 
■which  the  committee  assert  fheir  authority 
to  do  involve  (1)  the  right  to  have  the  mon- 
eys of  the  town  expended  for  the  purposes 
indicated;  (2)  the  right  of  the  committee  to 
make  the  expenditure;  and  (8)  the  location 
of  a  schoolhouse  In  a  place  where  none  Is 
or  has  been. 

The  annual  meeting  made  an  appropria- 
tion In  form  of  fO.OOO  for  a  new  school- 
honse  in  High  wood;  the  special  meeting,  one 
of  ^,000,  In  addition  to  the  proceeds  of  the 
sale  of  the  existing  site  and  ivoperty.  The 
purpose  of  this  last  appropriation  was  ex- 
tended so  as  to  embrace  the  purchase  of  a 
site  as  well  as  the  erection  of  the  building. 
As  this  appropriation  Is  the  only  one  which 
is  sufficiently  comprehensive  to  furnish  a 
Justification  for  all  the  threatened  expendi- 
tures, its  legality  and  adequacy  only  need  be 
now  considered.  The  plaintiffs  urge  (1) 
that  the  act  creating  the  department  of 
finance  has  deprived  the  town  of  the  power 
of  making  appropriations  at  special  meet- 
ings; and  (2)  that  It  has  deprived  the  town 
of  the  power  of  making  any  appropriations 
save  upon  the  estimates  and  appropriations 
proposed  and  fixed  by  the  board  of  finance 
In  the  manner  prescribed  by  said  act.  We 
are  unable  to  concur  In  either  of  these  con- 
clusions. It  is  unnecessary  for  our  present 
purpose  to  inquire  as  to  the  extent  of  the 
power  of  adjourned  annual  meetings  in  the 
matter  of  appropriations.  We  are  now  con- 
cerned only  with  the  power  of  special  meet- 
ings. We  fail  to  find  anything  either  in  the 
letter  or  spirit  of  the  act  to  warrant  us  in 
coming  to  the  conclusion  that  the  Legislature 
ever  Intended  to  so  strip  the  town  of  Ham- 
den  of  the  power  which  It  has  ever  exer- 
cised, and  which  every  other  town  exercises, 
to  appropriate  of  its  funds  to  meet  necessi^ 
ties  or  for  the  common  weal,  that  It  can  only 
do  so  upon  a  single  day  in  the  year,  what- 
ever the  need  and  whatever  the  unanimity 
of  the  public  will.  ,It  Is  Inconceivable  that 
any  town  In  this  state,  with  the  history  and 
traditions  which  attach  to  our  town  organ- 
ization, should  ask  to  have  Its  tlmehonored 
powers  so  restricted,  or  that  the  General  As- 
sembly should  seek  to  so  restrict  them,  that 
it  must  face  every  situation  or  emergency 
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not  foreseen  or  provided  tor  at  the  adJonm* 
ed  annual  town  meeting  In  a  condition  of 
utter  financial  helplessness.  The  Inhibition 
contended  tor  would  be  so  unreasonable  In 
its  character,  so  alien  to  all  our  conceptlona 
of  local  town  government,  and  so  complete- 
ly In  derogation  of  the  common  right  of 
Connecticut  towns,  that  only  clear  and  ex- 
plicit language  could  furnish  a  justification 
for  It.  Such  language,  it  Is  needless  to  say. 
Is  not  found  In  the  act  before  us,  whose  gen- 
eral purpose  Is  apparent,  although  Its  pro- 
visions and  language  to  accomplish  that  pur- 
pose may  not  have  been  happily  chosen. 

There  remains  to  consider  the  power  ot 
si>ecial  meetings  to  make  appropriations  in- 
dependently of  action  by  the  board  of  fi- 
nance. Curiously  enough,  the  powers  and 
duties  of  the  board  seem  to  be  entirely  con- 
fined to  the  ortgrlnal  estimates  and  appro- 
priations to  be  submitted  to  and  passed  up- 
on by  the  adjourned  annual  meetings.  This 
may  have  been  intentional,  but  as  special 
appropriations  are  not  required  to  have  a 
greater  than  a  majority  vote,  as  might  have 
been  provided,  and  are  not  forbidden.  It  Is 
more  than  likely  that  the  situation  furnishes 
an  instance  of  casus  omissus.  However  this 
may  be,  it  is  quite  clear  that  the  powers 
which  towns  generally  may  exercise  in 
town  meeting  have  not,  In  terms,  been  with- 
drawn from  the  people  of  Hamden  assem- 
bled in  special  town  meeting,  or  limited,  and 
there  Is  nothing  in  the  act  from  which  such 
withdrawal  or  limitation  can  be  fairly  im- 
plied. The  authority  of  the  school  commit- 
tee under  the  vote  of  the  special  meeting  to 
act  for  the  town  In  the  expendltnre  ot  any 
lawful  appropriation  then  made,  and  In  car- 
rying out  the  vote  embodying  It,  In  so  far 
as  it  was  lawful,  is  clearly  established  by 
the  explicit  terms  of  the  vote,  and  we  do 
not  understand  this  to  be  controverted. 

The  vote  of  the  special  meeting,  In  so  far 
as  it  purported  to  confer  upon  the  committee 
authority  to  locate  the  new  schoolhouse  upon 
a  site  to  be  selected  and  purchased  by  them, 
is  claimed  to  have  been  ineffective  for  the 
reason  that  two-thirds  of  those  present  and 
voting  upon  the  resolution  did  not  vote  in 
the  affirmative.  This  contention  is  based 
upon  section  2200  of  the  Oeneral  Statutes 
of  1902,  which  makes  a  two-thirds  vote  nec- 
essary where  a  school  district  undertakes  to 
fix  or  change  a  schoolhouse  site,  and  that  pro- 
vision of  the  so-called  consolidation  act  ap- 
pearing In  section  2212  of  the  Oeneral  Stat- 
utes of  1802  which  prescribes  that  each  town 
assuming  the  control  of  Its  schools  shall 
"constitute  one  school  district  having  all  the 
powers  and  duties  of  a  school  district"  The 
provision  now  appearing  In  substance  In  seo 
tion  2209  was  a  feature  of  the  old  school- 
society  system,  and  antedates  the  inaugura- 
tion of  both  town  control  and  the  still  more 
modem    consolidation    system.     Pub.   Acta 
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1841,  p.  52,  c.  40;-  Pnb.  Acts  1866,  p.  39,  c. 
41;  Pub.  Acts  1865,  p.  107,  c.  112.  As  It 
orisfinally  leaA,  the  failure  of  a  district  to  ob- 
tain tbe  necessary  two-tblrds  vote  simply  re- 
sulted In  a  Traiver  of  its  privilege  In  favor 
of  tbe  society  committee  wbo  migbt  tben 
act  So  the  law  remained  until  tbe  adoption 
of  the  town  system,  when  tbe  school  visitors 
of  the  town  were  empowered  to  act  In  tbe 
event  referred  to.  In  1868  this  power  was 
for  some  reason  transferred  to  tbe  school 
visitors  of  an  adjoining  town.  Pub.  Acts 
1868,  p.  202,  c.  102.  In  1878  the  present  re- 
quirement for  a  conference  with  tbe  school 
visitors  of  the  town  was  inserted.  Pub.  Acts 
1878,  p.  338,  c.  124. 

One  significance  of  tbis  history  is  found  in 
the  fact  that  tbe  legislative  restriction  in 
4uestion  was  one  designed  for  tbe  subordi- 
nate school  district  in  whose  meetings  those 
having  an  immediate  personal  Interest  alone 
participated,  and  not  for  the  larger  corporate 
body,  be  it  society  or  town,  which  was  by 
law  charged  with  the  support  of  the  schools 
within  It  It  has  always  appeared  In  tbe 
statutes,  and  still  does,  in  connection  with 
the  laws  regulating  district  organization. 
It  has  never  appeared  In  connection  with 
tbe  regulations  governing  tbe  consolidated 
town  system.  In  each  of  tbe  revisions  of 
1875,  1888,  and  1002,  tbe  statutes  of  tbe  lat- 
ter class  have  been  carefully  grouped  into 
a  separate  chapter,  and  the  statute  in  ques- 
tion is  not  among  them.  If  It  has  any 
place  In  the  consolidated  system,  it  is  solely 
by  reason  of  the  language  of  section  2212, 
already  quoted.  Concerning  tbe  contention 
to  tbis  effect  there  are  several  observations 
which  readily  suggest  themselves.  In  the 
first  place,  tbe  reason  for  tbe  rule  disappears 
with  the  abolition  of  tbe  district  system 
and  its  personally  interested  neighborhood 
control.  In  the  second  place,  a  limitation 
such  as  is  suggested  upon  tbe  authority  of 
towns  to  manage  their  own  Internal  afltairs 
is  entirely  out  of  harmony  with  our  scheme 
of  local  self-government  A  provision  that 
town  meetings  may  not  act  by  majorities, 
but  only  upon  two-thirds  votes,  and  tbat  a 
failure  to  obtain  such  a  vote  upon  a  mat- 
ter of  purely  local  concern  shall  operate  as 
an  abdication  of  authority  in  favor  of  tbe 
officials  of  another  town,  is  too  foreign  to 
our  notions  of  governmental  propriety  to  be 
lightly  entertained.  Our  conceptions  of  lo- 
cal town  government  are  too  democratic; 
too  strongly  dominated  with  the  notions  of 
self-control,  and  the  right  of  the  majority 
to  discover  a  system  of  a  radically  different 
sort  in  language  which  readily  yields  to  an- 
other construction.  Again,  an  examination  of 
our  statutes  makes  it  clear  tbat  It  was  never 
intended  tbat  tbe  language  of  section  2212 
should  have  tbe  effect  of  Importing  into  the 
provisions  of  chapter  136,  to  which  It  forms 
the  introduction,  all  the  limitations  and  con- 
ditions which  are  Imposed  upon  school  dis- 
tricts.   This  is  suggested  by  the  very  lan- 


guage of  the  section,  which  Indicates  that 
it  was  concerned  with  powers  and  duties, 
rather  than  with  limitations  and  regulations. 
If  it  was  intended  tbat  all  tbe  detail  provi- 
sions applicable  to  districts  should,  by  force 
of  tbe  phrase  in  question,  be  made  applicable 
to  towns,  a  curious  medley  of  legislation 
would  be  presented.  For  instance,  every 
school  district  is  required  to  bold  an  annual 
meeting  in  June  in  each  year.  This  meeting 
Is  required  to  be  held  at  tbe  district  school- 
house.  A  district  committee  of  not  more 
than  three  persons  is  required  to  be  appoint- 
ed. Their  term  of  office  is  one  year  from 
the  July  15tb  succeeding  their  election. 
These  and  other  provisions  found  in  chapter 
135,  relating  to  school  districts,  clearly  have 
no  place  in  tbe  consolidated  town  systeno, 
concerning  which  chapter  136  treats.  To  be 
sure,  the  latter  chapter  contains  provisions 
inconsistent  therewith  and  calling  for  other 
procedure;  but  the  phraseology  employed  un- 
mistakably discloses  that  there  was  no  legis- 
lative thought  that  by  constituting  towns 
school  districts,  with  all  their  powers  and 
duties,  all  the  restrictions  and  regulations 
peculiar  to  the  latter  system  were  bodily 
injected  Into  the  new  order,  to  be  operative 
imless  removed  by  other  legislation.  Still 
again,  a  prohibition  against  changing  a  school- 
bouse  site  without  a  two-thirds  vote  of  tbe 
district  or  town  involves,  as  a  necessary 
corollary,  as  we  have  held,  a  prohibition 
against  the  maintenance  of  schools  at  otber 
places  than  upon  tbe  established  sites.  Colt 
V.  Roberts,  28  Conn.  330.  The  powers  con- 
ferred upon  towns  and  their  committees  in 
section  2218  plainly  negative  any  such  limi- 
tation upon  town  control.  The  duty  Imposed 
upon  town  school  committees  to  maintain 
schools  In  various  parts  of  the  town,  tbe  ab- 
sence of  restriction  as  to  place,  and  tbe  au- 
'thority  expressly  conferred  to  designate  the 
schools  which  shall  be  attended  by  tbe  chil- 
dren of  the  town,  and  even  to  arrange  for 
their  attendance  without  the  town,  are  alike 
inconsistent  with  tbe  restraint  involved  in 
section  2209.  For  all  these  reasons,  it 'is 
clear  that  this  section  has  no  relation  to 
town  control,  and  that  the  vote  of  March  16, 
1904,  was  not  ineffective  for  the  reason  tbat 
two-thirds  of  the  votes  cast  were  not  in 
tbe  affirmative. 

It  is  further  suggested  that  the  vote  in 
question,  in  so  far  as  It  purports  to  authorise 
a  change  of  site,  was  inoperative,  because 
tbe  warning  specified  no  site  which  it  was 
proposed  to  adopt,  and  because  the  vote  de- 
parted from  the  warning,  in  tbat  tbe  vote 
involves  tbe  sale  and  conveyance  of  the 
present  school  site,  while  the  warning  gives 
no  notice  of  such  intended  action.  The  first 
objection  calls  for  no  further  consideration 
than  is  implied  from  what  has  already  been 
said  about  the  relation  of  towns  under  the 
consolidation  system  to  the  education  of  the 
children  therein,  and  their  powers  in  the 
matter.    The  force  of  tbe  second  arises  from 
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the  aseamptloii  tbat  the  Tota  necessarily  In- 
volres  the  sale  and  conveyance  of  the  old 
site.  Doubtless  snch  sale  and  conveyance 
was  contemplated  as  among  the  possibilities 
of  the  situation.  Perhaps  It  was  Intended  to 
be  authorized.  Perhaps  it  was  thought  that 
the  school  committee  would,  under  the  vote, 
have  authority  to  act  as  the  agents  of  the 
town  for  tbat  purpose.  However  the  fact 
may  have  been,  the  vote,  in  its  terms,  only 
empowers  the  committee  to  expend  any  pos- 
sible proceeds  from  this  source.  If  no  sale 
is  authorized,  the  committee  will  simply 
have  no  proceeds  from  that  source  to  expend. 
If  one  Is  authorized,  but  cannot  be  efltected, 
the  result  is  the  same.  If  there  is  any  au- 
thority to  sell  contained  by  Implication  or 
otherwise  in  the  form  of  the  vote,  that  pro- 
vision Is  not  so  Incorporated  in  or  made  a 
condition  of  the  vote  as  that  any  invalidity 
with  respect  thereto  would  defeat  the  entira 
vote.  The  sale  and  conveyance  of  the  old 
site  Is  not  complained  of  as  one  of  the  acts 
threatmed  by  the  committe&  Those  which 
are  complained  of  come  "wlthln  the  aathor- 
ity  of  the  vote,  whatever  may  be  said  of 
the  power  of  sale,  concerning  which,  as  ap- 
parently one  of  minor  consequence,  the  plead- 
ings present  no  question  for  decision. 

It  follows  from  these  conclusions  tbat  the 
school  committee  have  full  authority,  under 
the  action  of  the  special  meeting,  to  do  the 
acts  complained  of,  and  that  therefore  the 
demurrer  to  the  complaint  in  the  second  ac- 
tion should  be  sustained. 

It  remains  to  consider  the  appeal  from 
the  Judgment  for  the  plaintiffs  in  the  first 
action.  This  Judgment,  by  reason  of  onr 
conclusions  already  expressed,  based  upon 
events  which  subsequently  transpired,  is 
deprived  of  Its  substantial  Importance.  The 
appeal,  however,  requires  that  we  give  the 
case  sufficient  attention  at  least  to  enable 
us  to  discover  whether  or  not  there  is  error 
in  It 

The  Judgment  was  rendered,  as  appears 
by  the  memorandum  of  decision,  upon  the 
theory  that  the  appropriation  made  at  the 
annual  meeting,  being  the  only  vote  upon  the 
subject,  was  InefCectiva  The  reason  assign- 
ed for  this  conclusion  was  tbat  the  warning 
Tvas  Insufficient.  To  this  reason  counsel  add 
another,  still  more  comprehensive,  to  the 
effect  that,  as  the  board  of  finance  made  no 
estimate  for  the  purpose  in  question,  the 
town  meeting,  whatever  its  warning,  was  by 
the  statute  rendered  powerless  to  make  an 
appropriation.  We  are  unable  to  concur  In 
either  of  these  views.  The  estimates  rec- 
ommended by  the  board  are  not  required  to 
be  filed  until  October  Ist.  The  selectmen  are 
ordered  to  submit  them  to  the  adjourned 
annual  town  meeting.  This  meeting  is  di- 
rected to  be  held  on  the  second  Monday  In 
October  at  a  specified  time  and  place.  The 
meeting  is  commanded  to  consider  the  es- 
timates submitted,  and  the  power  to  change 
them  by  a  majorl^  vote  is  given.    The  stat- 


ute. It  will  thus  be  seen,  b  fall  of  Impera- 
tives. Every  step  leading  up  to  a  consid- 
eration of  the  recommendations  ot  the  board 
of  finance  Is  commanded,  and  their  con- 
sideration is  commanded.  Nothing  is  left 
to  nncertainty,  and  the  statute  fixes  the  scope 
of  and  limitations  upon  the  action  which 
the  meeting  may  take.  It  is  directed  to  con- 
sider and  act  upon  the  estimates  recommend- 
ed and  required  to  be  submitted.  Whatever, 
In  the  true  construction  of  the  act,  falls 
within  the  description  Is  embraced  within 
the  Jurisdiction  of  the  meeting  in  this  re- 
gard. We  are  not  called  upon  to  inquire,  as 
we  have  been  Invited  to,  whether  this  Ju- 
risdiction might  not  be  exercised  without 
farther  notice  than  the  statate  gives.  A 
notice  was  contained  In  the  warning.  It 
was  general  In  Its  terms,  but,  we  think, 
sufficient  to  comprehend  whatever  Is  com- 
prehended in  the  statutory  language  cited. 
We  are  not  now  concerned  with  possible 
questions  as  to  what  In  supposable  cases 
this  might  Include.  We  are  dealing  with 
the  matter  of  notice  as  It  may  be  involved 
in  the  authority  of  the  town  meeting  to  act 
within  the  limits  of  the  directions  and  ex- 
press warrant  of  the  statute.  It  is  sufficient 
for  this  purpose  to  say  that  in  view  of  the 
statute,  and  its  requirements  of  filed  esti- 
mates, all  the  essentials  of  a  notice  entitling 
the  adjourned  meeting  to  act  thereon  as  di- 
rected and  to  the  ^tent  permitted  by  the 
statute,' If  such  notice  was  necessary,  were 
fully  satisfied  In  the  warning  in  question. 
No  notice  could  in  fact  well  be  more  public, 
enlightening,  or  certain,  where  the  action 
of  the  board  Is  properly  Indicated  In  Its  re- 
turn ffied  with  the  town  clerk.  If  further 
notice  was  demanded,  to  Justify  the  appro- 
priation made,  the  question  suggests  Itself 
as  to  how  it  could  have  been  given,  or  could 
in  most  cases  be  given.  If  the  estimates  are, 
for  convenience  or  design,  withheld  until 
October  Ist  The  annual  meeting  fell  on 
October  5th.  It  can  never  occur  later  than 
October  7th.  The  law  requires  a  five-days 
warning.  It  follows  that  in  the  enactment 
of  the  statute  the  Legislature  has  Intended 
either  that  a  notice  of  the  kind  given  should. 
In  connection  with  the  provisions  of  the  act 
be  sufficient,  at  that  warnings  be  issued  in 
blind  ignorance  of  what  the  situation  might 
call  for,  or  that  such  impossible  conditions 
be  Imposed  upon  their  issuance  that  the 
power  of  popular  control  so  long  exercised, 
and  In  form  expressly  reserved,  should  be 
largely  restricted,  and  dictation  by  an  ap- 
pointive board  substituted.  It  is  impossible 
to  believe  tbat  the  Legislature  left  such  re- 
sults as  are  Involved  in  either  of  the  last  two 
alternatives  to  arise  by  Indirection,  or  as  the 
hidden  consequences  of  Its  enactments,  and 
failed  to  express  Its  will  In  apt  and  certain 
language. 

The  warning  having  been  sufficient  to  war- 
rant action  upon  what  by  fair  construction, 
is  embraced  In  a  consideration  and  revision 
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of  the  recommended  eatlmatefl,  the  qaestloii 
which  next  suggestB  Itaelf  1b  whether  the 
appropriation  made  was  so  embraced.  As  an 
affirmative  answer  to  this  qnestlon  is  involved 
In  our  conclusions  upon  the  allied,  but  broad- 
er, question  as  to  whether  or  not  the  failure 
of  the  board  of  finance  to  make  an  estimate 
for  the  purpose  deprived  the  town  meeting 
of  the  power  to  do  so,  we  may,  for  conven- 
ience's sake,  pass  to  the  latter  question. 

The  action  of  the  board  upon  this  mutter 
had  been  Invited  In  due  course  by  the  school 
committee.  The  board  took  it  under  advise- 
ment, decided  against  the  desired  approprla* 
ti<Hi,  and  so  rej^rted.  In  connection  with  the 
estimates  recommended.  This  report  and  ac- 
companying estimates  having  been  submitted 
to  the  meeting  as  the  action'  of  the  board, 
and  the  meeting  thus  having  before  It  the 
evidence  that  the  course  prescribed  by  stat- 
ute had  been  complied  v^th,  It  assimsed  to 
override  the  decision  of  the  board  and  make 
an  appropriation.  It  is  difficult  to  discover 
wherein  the  spirit  of  the  act  was  not  thus 
complied  with.  But  It  Is  urged  that  Its  let- 
ter was  not.  It  is  conceded  that  If  the  board 
had  recommended  some  sum,  however  small, 
the  meeting  could,  due  warning  being  as- 
sumed, have  acted  at  its  pleasure.  The  con- 
tention, however,  is  that  since,  in  the  exer- 
cise of  its  judgment,  the  board  declined  to 
recommend  an  appropriation,  the  meeting 
could  make  none.  In  other  words,  such  a 
vital  distinction  is  claimed  to  be  made*  in  the 
statute,  and  to  be  observed  In  its  application, 
between  a  decision  to  recommend  something 
and  one  to  recommend  nothing,  although 
each  is  arrived  at  by  the  same  process  and 
the  same  exercise  of  Judgment,  that  one  en- 
dows the  town  meeting  with  absolute  power, 
while  the  other  strips  it  of  all  power.  If  one 
meeting  can  be  thus  rendered  Incompetent, 
all  others  may  be;  and.  If  we  extend  the 
principle  to  special  meetings,  as  It  is  sought 
to  do,  we  should  have  the  remarkable  spec- 
tacle of  the  voters  of  a  Connecticut  town  be- 
ing deprived  of  all  authority  to  direct  In  a 
matter  of  local  expenditure  at  the  caprice  of 
a  governmental  board  and  by  a  resort  to  the 
simplest  kind  of  an  expedient  Clearly,  such 
a  result  was  never  contemplated.  The  ar- 
gument for  it  is  based  upon  a  narrow  and 
literal  construction  of  language  which  entire- 
ly disregards  the  spirit  and  general  scope  of 
the  act  Nothing  is  plainer  than  that  the 
board  of  finance  yfoB  never  Intended  to  be 
the  dominant  power  In  respect  to  the  finances 
of  the  town.  Its  work  is  required  to  be  sub- 
mitted to  and  considered  by  the  voters  In 
town  meeting  assembled.  The  power  of  re- 
vision by  majority  action  Is  carefully  pre- 
served. Its  Influence  as  a  conservative  and 
restraining  force  Is  recognized.  Its  domin- 
ance is  not  and  any  attempt  to  import  it  Into 
the  act  by  construction  is  In  violation  of  its 
evident  spirit  Much  stress  is  laid  In  argu- 
ment upon  the  term  "estimates,"  so  frequent- 
ly used  In  the  act  and  especially  In  connec- 


tion with  the  filing  wldi  the  town  clerk  and 
the  submission  to  the  town  meeting;  and  the 
Inference  Is  drawn  that  where  no  estimate 
in  amount  Is  made,  there  Is  no  submission 
with  respect  to  that  subject-matter,  and  there- 
fore nothing  before  the  meeting.  The  sub- 
stantial thing  contemplated  In  the  act  Is, 
however,  the  recommendations  of  the  board, 
which  may  appear  in  estimates  or  In  the 
absence  of  estimates.  What  Is  required  to 
be  filed  with  the  town  clerk  are  "the  esti- 
mates," etc.,  "recommended."  What  the  act 
seeks  to  secure  is  the  consideration  and  Judg- 
ment of  the  board,  as  evidenced  by  Its  rec- 
ommendations, which  may  be. either  positive 
or  negative  in  form.  The  one  finds  Its  ex- 
pression In  appropriations  approved;  the  otti- 
er.  In  appropriations  disapproved:  the  one^ 
In  an  estimate  of  something;  the  other,  in 
ah  estimate  of  nothing.  Each  la.  In  strict- 
ness, an  estimate.  Bach  Involves  a  rec- 
ommendation. 

It  Is  said  that  the  duty  imposed  upon  the 
board,  aside  from  the  reccmimendatlon  of  a 
rate  of  taxation,  is  by  the  statute  confined  to 
the  making  of  estimates,  and  that  the  report 
accompanying  its  table  of  estimates  was 
therefore  surplusage,  and  furnished  no  basis 
for  the  town  meeting's  consideration  and  re- 
vision. It  is  unnecessary  to  discuss  questions 
which  might  be  suggested  as  to  the  power 
of  the  meeting  without  such  a  report  or  oth- 
er official  evidence  of  the  action  of  the  board 
before  it,  as  it  is  also  quite  outside  of  our 
line  of  inquiry  to  determine  what  such  a 
meeting  might  Independently  do  under  a 
sufficient  warning.  The  act  Is  suggestive  of 
queries  which  it  is  not  our  purpose  to  an- 
swer. Our  endeavor  is  to  confine  our  discus- 
sion within  the  limits  of  the  circumstances 
disclosed  by  this  record.  A  report  was  made 
evidencing  the  action  of  the  board.  This  re- 
port was  at  least  an  orderly  and  proper 
method  of  giving  information  to  the  voters 
of  the  town  for  their  information  and  guid- 
ance. Having  been  made,  filed,  and  submit- 
ted, it  advised  the  meeting  that  all  possible 
conditions  precedent  to  its  right  to  act  had 
been  complied  with,  unless,  indeed,  the  mak- 
ing of  an  estimate  of  some  amount  was  sucli 
a  condition,  as  we  Irnve  said  It  was  not 
Whatever  might  be  true  of  another  situa- 
tion, here  certainly  the  requirements  of  the 
act  were  satisfied,  and  the  meeting  was 
vested  with  full  authority  to  consider  and 
revise  the  conclusions  and  recommendations 
of  the  board,  and  make  the  appropriation  in 
question. 

It  follows  that  the  Judgment  wbidi  went 
to  the  extent  of  enjoining  the  several  select- 
men and  school  committeemen,  and  each  of 
them,  from  in  any  manner  obligating  the 
town  under  and  pursuant  to  said  vote,  was 
erroneous.  In  view  of  the  subsequent  action 
of  the  town,  which  has  now  become  a  part 
of  the  general  controversy,  other  questions 
which  might  otherwise  be  pertinent  do  not 
call  for  decision. 
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niere  Is  error  In  the  first  action,  and  tlw 
Judgment  therein  is  reyersed.  The  superior 
conrt  Is  advised  to  render  Jndginent  In  the 
second  action  sostalnlng  the  demurrer  there- 
in. Costs  in  this  court  will  in  the  latter  ac- 
tion be  taxed  in  favor  of  the  defendants. 
The  other  Judges  concurred. 
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(Snpieme  Conrt  of  Erron  of  Connecticnt.    Aug; 
12,  1904.) 

COKTBACT  TO  CON8TBUCT  BOnXB— AOTTOH  VOB 
BKEACH— SniTABIX  FI.AI(— EVIDBNCB— AD- 

laSSIOR— EVnCOT  ow  acckptarcb. 

1.  In  an  action  for  breach  of  contract  in  the 
constraction  of  a  60  horse  oower  boiler,  made 
according  to  a  plan  famished  by  plaintiff,  plain- 
tiff's eTidence  remotely  tending  to  show  that  the 
plan  waa  a  suitable  one  for  much  smaller  boil- 
eta,  standing  alone.  Is  irrelevant  on  the  question 
whether  the  plan  was  suitable  for  a  boiler  of 
the  siie  stipulated  in  tlie  contract. 

2.  in  an  action  for  breach  of  contract  in  con- 
straction of  a  boiler,  where  defendant  claims 
that  the  fault  was  due  to  the  plan  furnished  by 
plaintiff,  evidence  that  defendant,  without  say- 
ing anjrthing  abont  the  plan,  made  a  deduction, 
on  complaint  of  plaintiff,  from  the  price  of  a 
boiler  previously  made  by  defendant  for  plain- 
tiff, may  not  be  shown  as  an  admission  that 
plaintilrs  plan  was  a  suitable  one. 

3.  Where  defendant  makes  an  article  for 
plaintiff  under  a  contract,  plaintiff  may  accept 
It,  though  it  does  not  conform  to  the  contract, 
thus  maJcing  it  his  property,  and  still  sue  for 
noncompliance  with  the  contract,  though  the 
fact  of  acceptance  may  be  evidence  that  the 
article  complied  with  tlie  contract,  or  that 
plaintiff  waived  his  right  to  damages  for  such 
noncompliance. 

Appeal  from  Court  of  Common  Pleaa,  New 
Haven  County;  Leverett  M.  Hubbard,  Judge. 

Action  by  Egbert  P.  Watson  against  the 
Blgelow  Company  fo'r  breach  of  contract  In 
the  construction  of  a  boiler.  From  a  Judg- 
ment on  a  verdict  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Qeorge  D.  Watrons  and  Harry  O.  Day,  tor 
appellant.  B.  P.  Arvlne  and  George  B.  Beers, 
for  appellee. 

TORBA^CB,  O.  J.  The  complaint  aUeges, 
In  substance,  that  the  defendant  agreed  to 
make  a  boiler  for  the  plaintiff  for  an  agreed 
price,  and  according  to  certain  plana  and 
drawings  furnished  by  the  plaintiff;  that  the 
defendant  finished  the  boiler,  and  delivered 
it  to  the  plaintiff,  who  then  paid  the  agreed 
price;  that  said  boiler  was  not  made  ac- 
cording to  said  plans  and  drawings,  nor  in  a 
workmanlike  manner;  and  that,  in  conse- 
quence thereof,  it  was  of  no  value  to  the 
plaintiff.  The  defenses  were,  in  substance, 
<1)  that  the  boiler  was  properly  made  In  ac- 
cordance with  the  terms  of  the  contract:  (2) 
that  the  plaintiff,  after  examining  and  test- 
ing said  boiler,  and  having  full  knowledge  of 
all  the  alleged  defects  therein,  accepted  the 
same  in  full  i>erformanoe  of  said  contract 

t  >.  See  Sale*,  vol.  43,  Cent  Dis.  U  ISO.  UM. 


The  evidence  for  the  plaintiff  tended  to 
show  that  the  defects  which  rendered  the 
boiler  valueless  arose  from  poor  workman- 
ship, and  a  failure  to  follow  the  plans  and 
drawings,  while  that  of  the  defendant  in 
reply  tended  to  show  that  said  defects  were 
due  to  the  fact  that  the  plalntlfTa  plan  of 
boiler  was  an  unsuitable  one  for  a  00  horse 
power  boiler,  like  the  one  here  In  question. 
In  rebuttal  of  this,  the  plaintiff  offered  cer- 
tain evidence,  to  which  the  defendant  ob- 
jected, bat  the  conrt  admitted  It  and  the 
mlings  made  by  the  court  in  so  doing  are 
assigned  for  error.  The  other  errors  assign- 
ed relate  mainly  to  the  charge  to  the  Jury. 

The  mlings  upon  evidence  will  be  first 
considered: 

The  plan  of  the  boiler  here  in  question  wbr 
Invented  by  the  plaintiff,  who  Is  a  mechan- 
ical engineer  and  machinist  and  boilers 
made  according  to  that  plan  are  known  as 
"Watson  water-tube  boilers."  The  boiler  In 
question  here  was  a  60  horse  power  boiler 
of  this  kind.  One  ot  the  serious  faults  found 
by  the  plaintiff  with  the  boiler  here  in  ques- 
tion was  that  its  tubes  leaked  badly  when 
subjected  to  the  ordinary  working  pressure 
under  which  It  was  designed  to  be  used. 
The  defendant  claimed  that  this  leakage  was 
due  not  to  the  workmanship  of  the  defend- 
ant but  to  the  plan  of  construction  of  the 
boiler  embodied  in  the  plans  and  drawings 
famished  by  the  plaintiff.  In  support  of  this 
claim,  the  defendant  offered  evidence  tend- 
ing to  show  that  said  plan,  as  embodied  In 
the  boiler  here  in  question,  was  a  vicious 
one  In  this  respect  among  others:  That  no 
allowance  was  made  for  the  difference  in 
expansion  and  contraction  between  the  steam 
generating  tubes  and  the  outer  circulating 
tubes,  and  that  u  these  tabes  entered  in- 
to and  were  held  by  the  same  tube  sheets, 
there  was  an  unequal  expansion,  which  pro- 
duced the  leakage  complained  of.  Prior  to 
the  Introduction  of  this  evidence,  it  had  ap- 
peared in  evidence  that  before  the  contract 
here  Involved  was  made,  the  plaintiff  had 
had  made  for  him,  by  other  manufacturers, 
some  ten  or  twelve  boilers  upon  the  same 
plan  as  the  one  in  question  here;  that  of 
these,  one  was  a  26  horse  power  boiler,  oth- 
ers were  10  and  15  horse  power  boilers,  and 
two  were  less  than  ten  horse  power;  and 
that  the  one  here  in  question  was  the  only 
60  horse  power  boiler  which  had  been  made 
upon  said  plan.  As  bearing  upon  the  ques- 
tion whether  said  plan  was  an  unsuitable 
one  for  a  60  horse  power  boiler,  as  claimed 
by  the  defendant  the  plaintiff,  in  rebuttal, 
proposed  to  offer  evidence  regarding  each  of 
said  boilers  made  for  him  by  others,  show- 
ing the  place  to  which  it  had  been  sent  the 
use  to  which  It  had  been  put,  and  the  fact 
that  he  had  heard  no  complaints  about  any 
of  said  boilers.  The  defendant  objected  to 
this  line  of  evidence,  and  the  court  allowed 
an  exception  to  all  of  It,  without  requiring 
the  defendant  to  state  specifically  the  grounds 
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of  his  objection  to  each  Item  of  It  The  court 
admitted  the  evidence,  and  the  plaintiff  tes- 
tified at  length  concerning  the  facts  above 
mentioned  In  reference  to  each  of  said  boil- 
ers. We  think  the  court  erred  In  admitting 
this  evidence.  The  testimony  objected  to  in- 
troduced into  the  case  evidence  as  to  many 
collateral  matters  which  tended  to  compli- 
cate the  case,  and  which  the  defendant  could 
have  been  but  HI  prepared  to  meet  with 
counter  evidence.  The  defendant  was  pre- 
pared to  show  that  the  piaintlfTs  plan  of 
boiler  was  an  unsuitable  one  for  a  60  horse 
powpr  boiler,  but  by  the  rebuttal  evidence 
it  was,  in  effect,  called  upon  to  show  that 
the  plan  was  an  unsuitable  one  for  10  or  12 
much  smaller  boilers.  Then,  again,  it  we 
assume  that  the  rebuttal  evidence  had  any 
probative  torce,  that  force  was  very  slight 
In  It  the  fact  that  no  complaint  was  made 
to  the  plaintiff  about  the  small  boilers  is 
made  the  basis  of  an  inference  that  they  all 
worthed  well;  and  this,  in  turn.  Is  made  the 
basis  of  an  inference  that  a  plan  suitable  for 
small  boilers  was  a  suitable  plan  for  a  boiler 
more  than  twice  as  large.  The  fact  that 
this  evidence,  if  of  any.  Is  of  but  slight, 
probative  force,  and  that  it  complicated  the 
trial  of  the  case  by  the  introduction  of  many 
wholly  collateral  issues,  would  have  Justified 
its  exclusion.  But  waiving  the  question 
whether  the  evidence  should  have  been  ex- 
cluded upon  these  grounds,  we  think  it  was 
irrelevant  and  should  have  been  excluded  on 
that  ground.  The  question  between  the  par- 
ties was  whether  the  plaintiff's  plan  of  boiler 
was  a  suitable  one  for  a  60  horse  power  boil- 
er— a  boiler  more  than  double  the  size  of  any 
of  Its  kind  theretofore  made.  The  defendant 
had  offered  evidence  tending  to  show  that 
said  plan  was  not  a  suitable  one  for  such  a 
l)Oller.  The  plaintiff  was  permitted  to  meet 
this  by  evidence  remotely  tending  to  show 
that  it  was  a  suitable  plan  for  very  much 
smaller  twllers.  If  we  assume  that  the  plan 
was  a  suitable  one  for  these  smaller  boilers, 
that  fact,  standing  alone,  as  It  did  in  this 
case,  afforded  no  legitimate  basis  for  an  In- 
ference that  It  was  a  suitable  one  for  a-  60 
horse  power  boiler.  The  difference  in  size 
between  the  boilers  tested  by  actual  use  and 
the  one  here  in  question  might  well  affect 
the  conditions  of  the  test,  and  there  is  no 
evidence  in  the  case  to  show  that  It  did  not 
Under  these  circumstances,  we  think  the 
court  erred  in  not  excluding  the  evidence. 

The  defendant  also  complains  of  another 
ruling  upon  evidence.  It  had  appeared  in 
evidence  that  the  defendant,  about  the  time 
the  boiler  in  question  here  was  made,  had 
made  for  the  plaintiff  a  15  horse  power  boil- 
er after  the  plaintiff's  plan.  In  rebuttal, 
against  the  defendant's  objection,  the  plain- 
tiff was  permitted  to  show  that  said  boiler 
had  been  Improperly  made,  that  the  defend- 
ant had  made  a  deduction  from  the  price 
of  said  boiler  on  account  of  said  workman- 
ship, and  that  defendant  did  not  say  any- 


thing about  the  plaintlCTs  plan  or  boiler,  or 
claim  that  the  defect  was  due  to  said  plan. 
This  silence  of  the'  defendant  was  offered 
and  received  as  an  admission  by  conduct  on 
the  part  of  the  defendant  that  the  plaintiff's 
plan  of  boiler  was  a  suitable  one.  We  think 
the  court  erred  In  admitting  this  evidence 
for  any  such  purpose.  The  plaintiff's  claim 
was  that  the  defect  tor  which  be  claimed  a 
deduction  was  due  to  the  defendant's  fault 
The  defendant  says  nothing,  but  allows  the 
deduction.  Under  such  circumstances,  the 
fact  that  the  defendant  said  nothing  about 
the  plan  of  boiler,  good  or  bad,  affords  no 
legitimate  ground  for  an  inference  that  it 
either  approved  or  disapproved  of  said  plan. 
On  account  of  the  foregoing  erroneous  rul- 
ings upon  evidence,  we  think  a  new  trial 
should  be  granted;  and,  this  being  so,  It  will 
be  unnecessary  to  con^der  any  of  the  other 
claims  of  error,  save  one.  That  one  relates 
to  the  effect  of  the  piaintlfTs  acceptance  of 
the  boiler  upon  bis  right  thereafter  to  re- 
cover damages  for  defects  in  it  which  were, 
or  ought  to  have  been,  known  to  him  when 
he  accepted  it.  The  complaint  alleges  that 
the  defendant  agreed  to  make  and  deliver  to 
the  plaintiff  a  boiler  of  a  described  kind  ac- 
cording to  certain  plans  and  drawings,  and 
the  only  breach  alleged  Is  the  failure  of  the 
defendant, to  make  such  a  boiler.  The  evi- 
dence for  the  defendant  tended  to  show  that 
the  plaintiff,  after  an  examination  and  test 
of  the  boiler  made  by  himself,  and  with 
knowledge  that  it  was  not  made  in  accord- 
ance with  the  plans  and  drawings,  had  ac- 
cepted and  retained  the  boiler  as  his  prop- 
erty. In  the  trial  court  the  defendant  claim- 
ed that  as  matter  of  law,  and  irrespective 
of  the  question  of  waiver,  such  acceptance 
put  an  eud  to  the  plaintiff's  right  to  recover 
damages  for  the  defendant's  failure  to  make 
the  boiler  according  to  the  terms  of  the  con- 
tract; and  the  defendant  asked  the  trial 
court  to  charge  the  Jury  to  this  effect  The 
trial  court  did  not  so  charge.  On  the  con- 
trary, the  court  told  the  Jury,  In  substance, 
that  unless  they  found  as  a  fact  that  the 
plaintiff,  by  his  conduct  in  accepting  the  tx>U- 
er,  had  waived  his  right  to  recover  damages, 
bis  right  to  do  so  would  not  be  lost  merely 
by  accepting  and  retaining  the  boiler  as  bis 
property,  with  knowledge  that  It  was  not 
made  according  to  the  terms  of  the  contract 
Whether,  in  cases  like  the  present  where  a 
thing  Is  to  be  made  according  to  the  terms 
of  a  contract  an  acceptance  of  that  thing, 
with  full  knowledge  that -It  Is  not  so  made, 
puts  an  end  to  the  acceptor's  right  to  tecoTer 
damages,  is  a  question  upon  which  the  de- 
cisions in  our  courts  of  last  resort  are  in 
direct  conflict  Some  courts  hold  that  when 
the  thing  to  be  made  Is  finally  offered  In  de- 
livery In  performance  of  the  contract  It  be- 
comes the  duty  of  the  dellveree  to  examine 
It  and.  If  It  does  not  conform  to  the  contract 
to  reject  It  within  a  reasonable  time.  Fall- 
ing to  do  this,  he  is  held,  aa  matter  of  law. 
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Id  the  absence  of  fraud  or  mistake,  to  hare 
lost  bis  right  to  recover  damages  for  any  de- 
fects of  whlcb  he  had,  or  with  reasonable 
diligence  might  have  bad,  knowledge.  Ac- 
cording to  this  view,  the  acceptance  of  tbe 
article  hy  the  acceptor  as  his  property  de- 
prives him  of  any  right  to  complain  of  de- 
fects in  it  known  to  blm,  or  which  might 
have  been  discovered  upon  a  reasonable  in- 
spection. Other  courts  bold  Just  tbe  oppo- 
site to  this.  According 'to  them,  tbe  buyer 
may  accept  an  article  made  for  him  nnder  a 
contract,  although  it  does  not  conform  to  the 
contract — ^tbna  making  It  his  property,  and 
precluding  blm  from  afterwards  rejecting  It 
— and  still  retain  bis  right  to  damages  for 
noncompliance  with  tbe  contract.  According 
to  tbls  view,  tbe  seller's  engagement  to  for- 
nisb  tbe  thing  called  for  by  tbe  contract  snr- 
vlves  tbe  acceptance,  and  Is  available  to  tbe 
buyer  even  after  a  transfer  of  title  to  him. 
These  two  views  of  tbe  law  upon  tbls  sub- 
ject are  clearly  stated  in  2  Meecbem  on 
Sales,  H  1392,  1398,  and  in  Bnrdlck  on  Sales, 
H  220-224,  and  many  cases  in  support  of 
each  view  are  cited  in  the  notes  to  those  sec- 
tions by  each  of  these  authors.  As  tbe  court 
is  of  opinion  that  tbe  second  of  tbe  views 
above  expressed  is  tbe  one  supported  by  rea- 
son and  by  tbe  weight  of  authority,  we  think 
the  trial  court  did  not  err  In  adopting,  as  it 
appears  to  have  done,  that  view  of  tbe  law. 
In  cases  like  tbe  present,  however,  It  must  be 
borne  in  mind  that  tiie  fact  of  acceptance 
may,  as  matter  of  evidence,  tend  to  show, 
with  more  or  less  force,  according  to  circum- 
stances, that  the  article  complied  with  tbe 
contract,  or  that  the  acceptor  bad  waived 
bis  right  to  recover  damages  for  such  non- 
compliance. Tbe  eftect  of  tbe  fact  of  accept- 
ance, as  matter  of  evidence,  in  such  cases, 
is  clearly  and  forcibly  stated  in  Moore  v. 
Moore,  83  Me.  473-481,  22  Atl.  362,  13  L.  B. 
A.  224,  23  Am.  St.  Rep.  783.  Ordinarily  tbe 
qnestlon  whether  the  article  was  accepted  as 
a  full  performance  of  the  contract,  and  the 
question  of  waiver,  are  questions  to  be  de- 
termined by  tbe  Jury  nnder  the  Instructions 
of  tbe  conrt. 

For  tbe  reasons  hereinbefore  given,  there 
la  error,  and  a  new  trial  is  granted.  Tbe 
other  Judges  concurred. 


(n  Conn.  176) 

MILLER  V.  METCALF  et  aL 

(Sopreme  Court  of  Errors  of  Connecticut.    Aug. 

12.1904.) 

WHXS— OONBTBTTCnON— PEBIOD  Or  DISTBIBU- 
TION— PABTICULAB  WOBD8— LEGAL  RBPBESBN- 
TATIVES  —  LAPSED  LGOACIES  —  INTEREST  ON 
LEOACIGS. 

1.  A  clause  in  a  will  providing  for  the  divi- 
sion  of  property  among  "my  le^I  heirs"  refers 
to  the  next  of  kin  and  leeai  heirs  of  the  testa- 
tor, and  does  not  Inclade  the  next  of  kin  or  legal 
heirs  of  his  wife. 

2.  A  will,  as  originally  drawn,  left  the  bulk 
of  testator's  estate,  which  consisted  of  a  con- 
trolling interest  in  the  stock  of  a  oorporation. 


to  his  wife  for  life.  After  the  wife's  death,  spe- 
dSc  legacies  were  to  be  paid  to  certain  of  ner 
relatives,  but  it  was  stipulated  that  no  part  of 
such  bequests  should  h«  taken  from  the  corpo- 
ration or  its  business  until  the  stockholders  rep- 
resenting the  majority  of  the  stock  should  vote 
that  the  same  could  be  taken  without  injury 
to  its  bnsiuess.  After  these  bequests  all  the 
residue  of  testator's  estate  was  bequeathed  and 
devised  to  his  heirs  at  law  and  their  legal  rep- 
resentatives. Testator's  wife  died  before  testa- 
tor, and  hence  a  codicil  was  executed  which  pro- 
vided that  his  interests  in  the  business  of  the 
corporation  should  not  be  divided  for  10  years 
from  the  date  of  such  codicil,  but  that  the  in- 
come from  the  estate  should  be  divided  among 
his  heirs.  Held  that,  construing  the  will  and 
codicil  together,  the  stock  should  be  kept  in- 
tact as  the  estate  of  the  testator,  which  should 
thus  be  kept  open  to  the  end  of  the  period  nam- 
ed, the  income  derived  from  such  stock  after 
the  testator's  death  should  belong  to  his  legal 
heirs,  at  the  end  of  such  period  the  legacies  to 
tbe  wife's  relatives  should  be  paid,  and  after 
such  payment  the  residue  should  be  distributed 
to  testator's  heirs  at  law. 

3.  Legacies  to  the  wife's  relatives  would  not 
bear  interest  until  they  became  due  and  payable, 
at  the  expiration  of  the  stipulated  period. 

4.  Under  a  will  giving  legacies  to  relatives 
"who  shall  be  living  or  whose  legal  representa- 
tives shall  be  living"  at  a  certain  time,  tlie 
words  "legal  representatives"  mean  children  or 
lineal  descendants. 

5.  >yhere  a  will  gave  legacies  to  those  of  the 
nephews  and  nieces  of  testator's  wife  "who  shall 
be  living  or  whose  legal  representatives  shall 
be  living*'  at  the  time  of  the  wife's  death,  tihe 
children  of  deceased  nephews  or  nieces  took  the 
legacies  of  their  parents,  but  legacies  to  neph- 
ews or  nieces  who  died  childless  lapsed. 

Case  Reserved  from  Superior  Court,  New 
Haven  County;  Ralph  Wheeler,  Judge. 

Action  for  the  construction  of  a  will  by 
Willis  E.  Miller,  executor  of  Edwin  Marble, 
deceased,  against  John  T.  Metcalf  and  others. 
Reserved  by  the  superior  court  for  tbe  ad- 
vice of  tbe  Supreme  Court  Judgment  ad- 
vised. 

ErroU  M.  Augur,  for  plaintiff.  George  D. 
Watrous  and  Henry  H.  Townsbend,  for  de- 
fendants John  T.  Metcalf  and  others.  Henry 
Stoddard,  for  defendants  Mary  Elizabeth 
Uay  and  others.  James  H.  Webb,  tor  de- 
fendant Caroline  M.  Harris  and  others. 

TORRANCE,  C.  J.  The  testator  died  in 
May,  1903.  His  entire  estate  consisted  of 
certain  shares  of  the  capital  stock  of  a  cor- 
poration, located  in  New  Haven,  called  the 
Henry  Hooker  &  Co.,  and  tbe  sum  of  about 
$1,300  due  to  him  from  said  corporation.  Tbe 
capital  stock  of  said  company  was  divided 
into  8,000  shares,  and  tbe  testator  owned  5,- 
875  of  said  shares,  which  were  inventoried 
at  the  value  of  $146,875.  His  will  was  exe- 
cuted in  September,  1893,  and  in  it  he  ap- 
iwinted  his  wife  to  be  bis  sole  executrix  and 
trustee.  Tbe  will  is  divided  into  three  main 
clauses.  In  the  first  he  provides  merely  for 
tbe  payment  of  bis  debts.  In  tbe  second  be 
gives  to  bis  wife  bis  entire  estate  for  ber 
life,  in  trust  for  certain  purposes,  one  of 
which  was  that  she  should  have  for  life  an 
assured  income  of  $5,000  per  annum.  About 
these  two  clauses  no  questions  arise  in  this 
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case.  Jolla  B.  Marble,  the  wife  of  the  tes- 
tator, died  In  September,  1889,  and  after  this 
event  the  testator,  in  May,  1900,  made  a 
codicil  to  his  wilL  It  is  mainly  with  refer- 
ence to  the  third  clause  of  the  will  and  to  the 
codicil  that  the  advice  of  this  court  is  asked. 
That  clause  and  the  codicil  read  as  follows: 

"Third.  At  and  upon  the  death  of  my  said 
wife  I  do  hereby  give,  bequeath  and  devise 
all  of  my  goods,  property  and  estate  as  fol- 
lows, to  wit:  I  do  give,  bequeath  and  devise 
the  sum  of  five  thousand  dollars  ($5,000)  to 
John  T.  Metcalf,  of  the  city  of  Brooklyn,  New 
Tork,  and  to  his  heirs  and  assigns  forever, 
and  also  the  siun  of  five  thousand  dollars  to 
each  of  the  nieces  and  nephews  of  my  said 
wife  wno  shall  be  living  or  whose  legal  rep- 
resentatives shall  be  living  at  the  time  of  the 
death  of  my  said  wife,  and  to  their  heirs  and 
assigns  forever,  provided,  however,  that  no 
part  of  any  of  said  bequests  shall  be  either 
directly  or  indirectly  drawn  out  of  or  taken 
from  said  corporation  or  the  business  thereof 
until  the  stockholders  of  said  corporation  rep- 
resenting a  majority  of  the  stock  thereof 
shall  vote  that  the  same  can  be  done  with- 
out detriment  or  injury  to  the  said  corpora- 
tion and  its  business;  and  I  also  will  that  if 
at  any  time  before  the  death  of  my  said  wife 
a  majority  of  the  shares  of  stock  of  said  cor- 
poration shall  be  legally  cast  in  favor  of  the 
whole  or  a  part  of  said  legacies  being  paid, 
and  if  my  said  wife  shall  also  consent  to  the 
payment  of  the  same,  then  so  much  of  said 
legacies  may  be  paid  during  the  lifetime  of 
my  said  wife  as  by  such  majority  vote  of 
stock  shall  be  decided  can  be  paid  without 
detriment  or  injury  to  the  said  corporation 
and  its  business,  it  being  my  will  that  such 
votes  can  be  passed  by  a  majority  of  the 
shares  of  the  capital  stock  of  said  corpora- 
tion, irrespective  of  the  numbers  of  stock- 
holders by  whom  said  majority  of  stock  is 
held;  and  all  the  rest  and  residue  and  re- 
mainder of  my  goods,  property,  and  estate  of 
every  name  and  nature  I  do  give,  bequeath, 
and  devise  to  my  heirs  at  law,  and  theh:  legal 
representatives,  and  their  heirs  and  assigns 
forever." 

"New  fiaven,  Oonn.  May  9th,  1900. 

"I  hereby  direct  that  my  interests  In  the 
business  of  Henry  Hooker  and  Company 
shall  not  be  divided  for  ten  years  from  this 
date,  but  the  Income  from  my  estate  shall  be 
divided  among  my  legal  heirs. 

"In  witness  whereof  I  do  appoint  Willis  B. 
Miller  as  executor  of  this  my  last  will  and 
testament,  without  bonds." 

"New  Haven  Oonn.  May  15th,  1900. 

"The  above  writing  of  May  9tb  1900  I  de- 
clare and  intend  as  a  codicil  to  my  last  wilt 
of  September  13th,  1893,  which  will  I  repub- 
lish and  confirm,  except  as  to  above  codicil." 

The  provisions  of  the  will  and  codicil  are 
somewhat  peculiar,  but  we  think  the  purpose 
and  Intent  of  the  testator  In  making  them  is 
tolerably  clear.  In  the  will  as  it  was  made 
In  1893  the  testator  evidently  intended  to 


provide  an  assured  Income  for  bis  wife  for 
life,  to  give  certain  legacies  to  certain  rela- 
tives of  hers,  to  give  the  residue  of  hia  es- 
tate to  his  own  heirs  at  law,  and  to  have  all 
this  done  without  prejudice  or  detriment  to 
the  business  of  the  corporation  in  which  he 
had  a  controlling  Interest,  and  in  the  stock 
of  which  substantially  all  his  estate  was  in- 
vested. To  carry  out  these  purposes,  he  prac- 
tically gives  to  his  wife  during  her  lifetime 
the  control  of  said  corporation,  and  gives  the 
legades  to  his  wife's  relatives,  with  this  pro- 
viso: "That  no  part  of  any  of  said  bequests 
shall  be  either  directly  or  indirectly  drawn 
out  of  or  taken  from  said  corporation  or  the 
business  thereof  until  the  stockholders  of  said 
corporation  representing  a  majority  oC  the 
stock  thereof  shall  vote  that  the  same  can  be 
done  without  detriment  or  injury  to  the  said 
corporation  and  its  business."  The  scope  and 
eftect  of  this  proviso,  and  of  the  provision  of 
a  similar  character  immediately  following  it; 
need  not  be  considered,  for  we  think  the 
codicil  substitutes  in  place  of  both  another 
and  dUferent  provision.  In  the  codicil  the 
testator  makes  certain  important  changes  in 
the  will  as  originally  drawn — changes  pitMnpt- 
ed,  if  not  necessitated,  by  the  death  of  his 
wtfe.  He  provides  that  bis  corporate  stock 
shall  remain  intact  in  the  business  of  the 
corporation  for  a  fixed  period  of  time,  and 
that  the  income  derived  therefrom,  after  his 
death  to  the  end  of  said  fixed  period,  shall 
go  to  his  own  legal  heirs.  We  think  it  too 
clear  for  dispute  that  the  words  "my  legal 
heirs,"  in  the  codicil,  mean  the  next  of  kin 
and  legal  heirs  of  the  testator,  and  do  not  in- 
clude the  next  of  kin  or  legal  heirs  of  his 
wife.  Reading  the  will  and  codicil  together, 
we  think  they  provide,  in  eftect,  as  follows: 
That  the  corporate  stock  shall  remain  intact 
in  the  corporation,  as  the  estate  of  the  tes- 
tator, after  his  decease,  to  the  end  of  the 
period  named  in  the  codicil;  that  the  income 
derived  thereirom  after  the  death  of  the  tes- 
tator shall  belong  to  the  legal  heirs  of  the 
testator;  that  after  the  death  of  the  testator, 
and  at  the  end  of  said  period,  the  legacies 
to  the  wife's  relatives  should  be  paid;  and 
that  after  such  payment  the  residae  should 
be  distributed  to  the  heirs  at  law  of  the  tes- 
tator. 

Upon  this  part  of  the  case,  we  answa  cer- 
tain questions  propounded  in  the  complaint 
as  follows:  The  executor  is  required  to  keep 
the  estate  open  until  the  end  of  the  period 
named  in  the  codicil ;  he  is  not  authorised  to 
sell  any  of  said  stock  to  pay  any  part  of  said 
legacies  at  present;  not  to  vote  upon  said 
stock  in  favor  of  so  doing;  the  legacies  to 
the  relatives  of  the  wife  are  not  due  and  pay- 
able until  the  end  of  the  period  aforesaid; 
and  such  legacies  carry  no  interest  until  they 
thus  become  due  and  payable. 

The  opinion  thus  far  sufildently  answers 
the  questions  in  the  complaint  numbered 
from  1  to  6,  inclusive.  The  remaining  three 
questions  relate  wholly  to  the  legacies  glvoi 
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to  the  relatt^es  of  ttae  wife  of  the  teptator. 
The  vUl  giTes  the  sum  of  $5,000  to  each  of 
ber  nepliews  and  nieces  "wlio  shall  be  living 
or  wbose  legal  representatives  stiall  be  living 
at  tbe  time"  of  ber  death.  A  question  is 
made  as  to  the  meaning  of  the  words  "legal 
'  representatives,"  as  here  used.  We  thintc 
they  mean  children  or  lineal  descendants. 
Staples  V.  Lewis,  71  Ck>nn.  288,  41  Atl.  815. 

Anna  M.  Bryce  and  £Ula  M.  Southwick, 
nieces  of  the  wife  of  the  testator,  survived 
her,  but  both  died  before  tbe  testator.  Mrs. 
Bryce  left  tliree  children,  who  are  parties  to 
this  suit,  while  Mrs.  Southwick  died  without 
leaving  any  lineal  descendants.  Whether 
one  or  both  of  tbe  legacies  to  these  persons 
lapsed  Is  made  a  question  in  the  case.  We 
think  that  tbe  three  children  of  Mrs.  Bryce 
take  the  legacy  to  which  she  would  have  been 
entitled,  had  she  outlived  the  testator,  and 
that  the  legacy  to  Ella  M.  Southwick  lapsed. 

James  B.  Metcalf,  a  nephew  of  Mrs.  Mar- 
ble, died  before  ber,  leaving  a  widow  and 
two  children,  who  are  parties  to  this  suit. 
Whether  the  children  are  entitled  to  a  legacy 
nnder  the  will  is  made  a  question  in  tbe  case, 
and  we  answer  It  in  the  affirmative. 

This  disposes  of  all  tbe  questions  propound- 
ed in  the  complaint. 

The  superior  court  Is  advised  to  render 
Judgment  in  accordance  with  tbe  construction 
given  to  the  will  and  codicil  of  the  testatw 
In  this  opinion.  No  costs  to  either  partjr. 
Tbe  other  Judges  concurred. 


STATE  V.  BEERS. 

(Supreme  Court  of  Errors  of  Connecticut.    Aug. 

12.1904.) 

HUSBANO   AND    WIFB— KONBITPPOKr— OBIiaNAI. 

FBOBKCTrnon. 
1.  In  «  proaecution   under  Gton.  St  1902,  { 
1843.  for  defendant's  unlawful  neglect  and  re- 
fusal to  support  his  minor  children,  evidence 
held  sufficient  to  support  a  conviction. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  James  Bishop,  Judge. 

Charles  L.  Beers  was  convicted  of  fiiiling 
and  neglecting  to  support  his  wife  and  minor 
children,  and  appeals.    Affirmed. 

Joseph  L.  Barbour  and  Jacob  B.  Ullman, 
for  appellant.  Jacob  F.  Goodhart  and  Rob- 
ert 3.  Woodruff,  Pros.  Atty.,  for  the  State. 

PER  CURIAM.  Ttae  accused  was  prose- 
ented  under  section  1848  of  tbe  General  Stat- 
utes of  1902  for  unlawfully  neglecting  and 
refusing  to  support  his  wife  and  minor  chil- 
dren. He  was  found  guilty  by  the  jury,  and 
has  appealed  to  this  court  from  the  denial 
of  tbe  trial  court  of  his  motion  for  a  new 
trial  upon  the  ground  that  tbe  verdict  was  i 
against  the  evidence. 

Tbe  record  shows  that  npon  the  trial  evi- 
dence was  offered  to  prove  that  the  complain- 
ant, Mrs.  Beers,  and  tbe  accused  were  mar- 


ried in  1884;  that  in  1900  she  left  tbe  accused, 
tailing  with  her  their  four  minor  children, 
claiming  that  tbe  bouse  furnished  by  her 
husband  was  an  unsuitable  place  of  resi- 
dence for  herself  and  children,  on  account  of 
tbe  character  and  conduct  of  other  occupants 
of  the  house;  that  she  and  her  children  are 
now  living  with  her  parents  and  her  sister; 
and  that,  since  leaving  the  house  where  she 
last  lived  with  ber  husband,  be  has  paid  ber 
^  a  week  for  tbe  support  of  herself  and 
children,  until  abont  three  weeks  before  this 
action  was  commenced,  since  wtilcb  date  he 
has  paid  nothing  toward  their  support 
There  was  conflicting  evidence  as  to  whether 
or  not  the  house  in  which  tbe  complainant 
refused  to  live  was,  for  the  reasons  given  by 
her,  a  suitable  and  proper  place  for  her  and 
her  children  to  live  in,  and  as  to  his  ability 
and  willingness  to  furnish  a  proper  home 
and  support  for  bis  wife  and  children.  These 
questions,  as  well  as  all  the  questions  of  fact 
material  to  the  case,  were  properly  submitted 
to  tbe  Jury,  and,  upon  an  examination  of  all 
tbe  evidence  which  was  before  them,  we  are 
of  opinion  that  there  was  no  error  In  tbe  re- 
fusal of  tbe  trial  court  to  set  aside  their  ver- 
dict 
There  is  no  error. 


(ITOoaa.  lO) 
STATE  V.  MARTIN  et  al. 
(Supreme  Court  of  Errors  of  Connecticut    Aug. 
12.  1904.) 

TBAVDUIXm    COnVKTANCES— SUBSEQUKHT 

CSEDITOBS— IHDEBTBONESB  Or  QKAN- 

TOB— BUBOKN  or  PBOOF. 

1.  Though  a  conveyance  of  land  from  hus- 
band to  wife  is  not  fraudulent  in  fact,  yet,  if 
constructively  fraudulent  as  to  existing  credit- 
ors, it  may  under  certain  circumstances  be 
so  also  as  to  subsequent  creditors. 

2.  A  voluntary  conveyance  made  in  good  faith 
by  a  grantor  not  indebted,  or  who,  if  indebted. 
retains  sufficient  property  to  pay  his  debts, 
is  valid  as  against  creditors. 

3.  In  determining  the  validity  of  a  voluntary 
conveyance,  the  solvency  of  the  grantor  is  to  be 
determined  as  of  the  time  of  toe  conveyance: 
and,  if  at  that  time  the  rights  of  creditors  are 
not  defeated,  the  happening  of  disaster  after- 
wards, not  contemplated  at  the  time  of  the  con- 
veyance, does  not  affect  its  vali^ty. 

4.  In  a  proceeding  by  a  8ut)se<]uent  creditor 
of  tbe  grantor  in  a  voluntary  conveyance  to  set 
the  same  aside  for  fraud,  the  burden  Is  on 
plaintiff  to  prove  that  defendant  at  the  time  of 
the  conveyance  was  not  possessed  of  sufficient 
property  to  pay  his  indebtedness. 

Appeal  from  Court  of  Common  Fleas,  Fair- 
field Cqunty;  Howard  J.  Curtis,  Judge. 

Action  by  the  state  of  Connecticut  against 
Julia  E.  Blartin  and  another.  From  a  Judg- 
ment for  defendants,  tbe  state  appeals.  Af- 
firmed. 

Elmore  S.  Banks  and  William  A.  Redden, 
for  the  State.  William  H.  Comley,  Jr.,  for 
appellees. 

^2.  See  Fnodulent  ConveyaacM,  voL  M,  Cant. 
Dig.  {ISO. 
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TOBEANOB,  O,  J.  The  defendant  Julia 
B^  Martin  la  the  administratrix  of  the  estate 
of  her  deceased  husband,  Wiiliam  3.  Martin, 
and,  as  such,  she,  as  principal,  and  the  de- 
fendant Doollttle  as  surety,  gave  the  bond 
upon  which  this  suit  Is  brought.  The  state 
brings  the  suit  for  the  benefit  of  Louis  H. 
Lyon,  a  creditor  of  the  estate  of  William  J. 
Martin,  and  the  breach  of  bond  alleged  Is 
the  failure  of  the  administratrix  to  inventory 
as  part  of  her  deceased  husband's  estate  cer- 
tain real  estate  described  In  the  complaint. 
Tliat  real  estate  In  June,  1894,  was  owned 
by  the  husband,  and  was  by  him  then  con- 
veyed to  the  defendant  Martin,  in  whose 
name  the  title  to  said  real  estate  has  ever 
since  stood.  Mrs.  Martin  refuses  to  Inven- 
tory said  real  estate  as  part  of  her  husband's 
estate,  although  his  estate  is  insolvent.  The 
complaint  alleges  that  said  real  estate  was 
conveyed  by  Martin  to  his  wife  "without  any 
consideration  for  said  conveyance,  and  when 
he  was  largely  Indebted,  and  In  contempla- 
tion of  becoming  further  Indebted,  and  with 
Intent  to  defraud  his  creditors."  The  an- 
swer admits  that  said  conveyance  was  made 
"without  other  consideration  than  love  and 
affection,"  and  denies  the  other  allegations  of 
fraud.  The  only  real  issue  in  the  case  was 
whether  said  conveyance  was  actually  or 
constructively  fraudulent  as  to  creditors.  Up- 
pQ  the  facts  found,  the  trial  court  held  that 
it  was  not,  and  the  question  upon  this  ap- 
peal is  whether  it  erred  in  so  doing. 

Martin  died  In  the  fore  part  of  the  year 
1000.  The  conveyance  in  question  was  made 
in  June,  1894,  and  was  at  once  put  upon  rec- 
ord. It  was  an  absolute  deed.  Lyon  was 
not  then  a  creditor  of  Martin.  It  is  as  one 
who  became  such  creditor  some  years  subse- 
quent to  said  conveyance  that  Lyon  attacks 
its  validity.  Whether  the  conveyance  was 
made  with  any  actual  intent  on  the  part  of 
Martin,  or  bis  wife,  or  both,  to  defraud  ex- 
isting or  subsequent  creditors  of  the  grantor, 
was  a  question  of  fact;  and  the  trial  court 
has  found  that  it  was  not  so  made,  and  that 
.finding,  upon  the  record  in  this  case,  is  con- 
clusive upon  that  question. 
'  But  if  there  Is  no  fraud  in  fact,  yet,  if  the 
conveyance  was  constructively  fraudulent  as 
to  existing  creditors,  it  might  under  certain 
circumstances  be  so,  also,  as  to  subsequent 
creditors.  Barbour  v,  Ins.  Co.,  61  Conn.  240, 
23  Atl.  154.  And  so  the  next  question  is, 
was  it  constructively  fraudulent?  It  was  a 
voluntary  conveyance  by  Martin  to  his  wife 
of  real  estate  worth  about  |2,000  over  and 
above  the  mortgages  thereon.  Whether  this 
conveyance  was  constructively  fraudulent  as 
t6  existing  creditors  depends  upon  the  finan- 
cial condition  of  the  husband  at  the  time  it 
,  was  made.  A  voluntary  conveyance  made 
.In  good  faith,  by  a  grantor  not  Indebted,  or, 
if  so,  by  one  who  retains  sufficient  property 
-to  pay  his  debts,  is  a  valid  conveyance,  as 
against  creditors,  Benton  v.  Jones,  8  Gonn. 
186;   Darcy  v.  Kyan,  44  Conn.  518;   GllUgan 


y.  Lord,  61  Conn.  562,  566.  If  In  such  case 
the  debtor  is  left  solvent  after  such  con- 
veyance, creditors  cannot  complain,  and  the 
question  of  solvency  is  to  be  determined  as 
of  the  time  of  the  conveyance.  If  at  that 
time  the  rights  of  creditors  are  not  defeated, 
the  happening  of  disaster  afterwards,  not 
contemplated  at  the  time  of  the  conveyance, 
does  not  affect  its  validity.  Wilbur  v.  Nich- 
ols, 61  Yt.  432,  18  Atl.  154.  Upon  the  facts 
found,  and  from  the  evidence  In  the  case,  the 
trial  court  came  to  the  conclusion  that  said 
conveyance  was  not  constructively  fraudulent 
either  as  to  existing  or  subsequent  creditors; 
and  we  think  that  conclusion  was  warranted 
by  the  finding,  and  certainly  we  cannot,  up- 
on the  record  in  this  case,  say  that  the  court 
erred  In  coming  to  that  conclusion. 

Before  the  trial  the  plaintiff  claimed  that 
the  burden  of  proof  was  on  the  defendant  to 
show  that  at  the  time  of  the  conveyance  Mar- 
tin was  possessed  of  property  suiBcient  to 
pay  his  then  Indebtedness,  and  it  alleges  that 
the  court  overruled  this  claim,  and  erred  In 
so  doing.  It  does  not  clearly  appear  that  the 
court  did  in  fact  overrule  the  claim,  but,  if  it 
did,  it  did  not  err  in  so  doing.  In  a  case  like 
the  present,  where  the  plaintiff,  as  an  essen- 
tial part  of  his  case,  alleges  facts  which,  if 
true,  constitute  fraud,  and  the  defendant 
merely  denies  those  facts,  the  burden  of  prov- 
ing the  fraud  Is  on  the  plaintiff.  Fishel  t. 
Motta,  76  Conn.  197,  66  Atl.  558. 

There  is  no  error.  The  other  Judges  con- 
curred. 

(77  Conn.  WT) 
STOBBS  V.  BOBINSON  et  nr. 
(Supreme  Court  of  Errors  of  Connecticut.    Aug. 
12,  1904.) 

jrUDOMENTS— BBS      ADJUDICATE— EVIDBRCE. 

1.  In  order  to  sustain  a  plea  of  res  adjudicata, 
based  on  a  judgment  In  a  former  case,  defend- 
ant is  entitled  to  show  by  the  record  in  that 
case,  aupplemented  by  extrinsic  evidence,  that 
the  material  facts  in  issue  in  the  case  in  whidi 
the  plea  is  interposed  were  also  in  issue  in  the 
former  case,  and  were  determined  in  hip  favor. 

2.  A  judgment  for  plaintiff,  in  an  action 
wherein  the  complaint  alleged  ownership  and 
possession  of  the  land  described  therein,  and  a 
wrongful  entry  by  defendant,  and  the  issues  in 
which  were  whether  the  deed  under  which  piain- 
tlff  claimed  was  void  because  made  in  fraud  of 
creditors,  and  whether  such  deed  had  ever  been 
delivered,  and  in  whidi  the  court  sobmitted  to 
the  jury  the  single  question  of  fact  as  to 
whether  there  was  a  delivery  of  the  deed,  was 
a  bar  to  a  >subsequent  action  by  defendant 
therein  against  plaintiff  to  recover  the  land  in 
controversy  in  that  suit,  and  to  have  a  dond 
removed  from  the  title,  based  on  the  ground 
that  the  deed  was  never  delivered  as  a  deed 
of  conveyance. 

Appeal  from  Superior  Court,  New  Haven 
County;  William  S.  Case,  Judge. 

Action  by  Carlos  H.  Storrs,  as  administra- 
tor, against  William  T.  Robinson  and  wife. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

IT  L'  dee- Judgment,  vol.  3t,  Cent  Xng.  {  1824).    - 
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A.  Heaton  Robertson,  tm  appellants. 
Charles  S.  Hamilton  and  Garlos  H.  Stona,  for 
appellee. 

TORRANGB,  0.  3.  This  case  was  before 
this  court  at  a  former  term.  Storrs  v.  Rol>- 
inson,  74  Conn.  566,  51  Atl.  516.  And  the 
new  trial  then  ordered  resulted  In  the  Judg- 
ment from  which  the  present  appeal  Is  taken. 

The  plaintiff  sues  as  the  administrator  of 
Lucius  Russell,  and  one  of  the  defendants  la 
a  daughter  of  Russell  and  the  other  defend- 
ant Is  her  husband.  This  suit  la  brongbt  to 
recover  possession  of  two  pieces  of  land  now 
standing  of  record  in  the  name  of  the  defend- 
ant Mrs.  Robinson,  with  damages  in  the 
shape  of  mesne  profits,  and  to  have  a  clond 
removed  from  the  title  to  said  land.  As  one 
of  their  defenses  In  the  present  case,  the 
defendants  set  up  the  existence  of  a  former 
judgment  In  their  favor,  rendered  in  an  ac- 
tion at  law  between  themselves  and  the  pres- 
ent plaintiff,  concerning  these  same  two 
pieces  of  land,  and  the  right  to  the  possession 
thereof.  The  trial  court  held  that  the  former 
judgment  was  not  a  bar  to  the  present  suit, 
and  that  it  did  not  estop  the  plaintiff  from 
proving  in  this  case  certain  controlling  facts 
which  the  defendants  claimed  were  In  issue- 
and  were  determined  in  their  favor  in  the 
former  case.  Whether  the  trial  court  erred 
in  so  holding  Is  substantially  the  only  guesr 
tlon  upon  this  appeal. 

^he  main  facts  out  of  which  grows  the 
controversy  between  these  parties  concerning 
these  two  pieces  of  land  are  few  and  simple. 
In  August,  1893,  Russell,  then  in  full  life, 
owned  and  was  in  possession  of  the  land, 
and  he  remained  In  possession  up  to  the  time 
of  his  death.  In  March,  1896.  On  the  15th  of 
August,  1893,  Russell  caused  to  be  drawn  up 
and  duly  executed  a  deed  of  conveyance  of 
said  two  pieces  of  land  to  bis  daughter,. the 
defendant  Mrs.  Robinson,  reserving  to  him- 
self the  life  use  of  said  land.  It  is  upon  the 
question  whether  this  is  a  valid  deed  of  con- 
veyance that  the  whole  controversy  as  to  this 
land  hinges.  The  plaintiff  contends,  and  al- 
leges In  bis  complaint,  (1)  that  this  deed  was 
made  by  Russell  to  defraud  bis  creditors;  (2) 
that  it  was  never  delivered,  save  as  a  testa- 
mentary disposition  of  his  property;  while 
the  defendants  contend  that  the  deed  was  du- 
ly delivered  by  Russell  in  his  lifetime  to  the 
grantee  named  therein,  and  that  it  was  not 
made  by  the  grantor  to  defraud  his  creditors. 
The  trial  court  has  not  specifically  and  in 
terms  found  that  the  deed  is  void  as  to  cred- 
itors because  of  fraud,  but  it  has  found  that 
it  never  was  delivered  as  a  deed  of  convey- 
ance; and  its  judgment  appears  to  rest  upon 
that  fact,  and  not  upon  the  other.  Now,  if 
these  two  facts  concerning  this  deed,  namely, 
fraud  and  nondelivery,  were  in  issue  and 
were  determined  In  favor  of  the  defendants 
In  the  former  suit,  then  we  think  the  trial 
court  erred  in  i>ermittlng  them  to  be  again 
litigated  in  this  suit     "It  is  an  established 


role  In  the  administration  of  jnstice  that  all 
controversies  between  parties,  once  litigated 
and  fully  and  impartially  determined,  shall 
cease;  and,  to  that  end,  no  fact  involved  in 
such  litigated  controversy,  shown  by  the  rec- 
ord to  be  material  to  its  determination,  and 
to  have  been  put  in  Issue  and  decided,  wheth- 
er the  proceeding  was  at  law  or  In  equity, 
shall  again  be  litigated  between  the  same 
parties."  Munson  v.  Munson,  80  Conn.  425- 
433;  Huntley  v.  Holt,  69  Conn.  102,  22  Atl. 
84,  21  Am.  St  Rep.  71;  Sargent  v.  New  Ha- 
ven Steamboat  Co.,  65  Conn.  116,  31  Atl.  543; 
WUdnuin  v.  Wlldman,  70  Conn.  700,  41  Atl.  1. 
The  complaint  in  the  former  suit  alleged  that 
the  plaintiff,  as  administrator  of  Russell,  In 
April,  1898,  "owned,  as  ancb  administrator, 
and  waa  possessed"  of,  the  two  pieces  of  land 
In  question,  and  that  the  defendants  wrong- 
fully entered  upon  said  land,  and  put  him  out 
and  kept  him  out  of  possession  thereof,  tak- 
ing the  rents  and  profits  to  themselves.  The 
defendants  denied  all  the  allegations  of  the 
complaint  The  Jury  found  the  issues  for  the 
defendants.  In  the  present  case  the  defMid- 
ants  were  entitled  to  show  by  the  record  in 
the  former  case,  supplemented  by  extrinsic 
evidence,  that  the  two  material  facts  afore- 
said tn  issue  in  the  present  case  were  also  in 
issue  in  the  former  case,  and  were  deter- 
mined In  their  favor.  Storrs  t.  Robinson,  74 
Conn.  566,  51  Atl.  616;  Supples  v.  Cannon, 
44  Conn.  424;  Huntley  v.  Holt  S9  Conn.  102, 
22  AU.  34,  21  Am.  St  Rep.  71;  Perkins  v. 
Brazos,  66  Conn.  242,  S3  Atl.  008.  The  ex- 
trinsic  evidence  offered  and  received  for  the 
almve  purpose  consisted  of  the  file  in  the 
former  case,  and  the  Judge's  charge  to  the 
Jury  In  that  case.  That  evidence  is  uncon- 
tradicted, and  It  clearly  shows  that  two  of 
the  controlling  questions  at  issue  in  that  case 
were  (1)  whether  the  deed  was  void  because 
made  in  fraud  of  creditors;  (2)  whether  it 
bad  ever  been  delivered  as  a  deed  of  convey- 
ance. Those  were  practically  the  only  two 
matter*  really  In  dispute  in  the  case.  If  the 
deed  was  valid,  the  plaintiff,  in  effect,  ad- 
mitted that  he  bad  no  case,  while,  if  if  was 
invalid  on- either  of  the  two  grounds  claimed 
by  the  plaintiff,  the  defendants,  in  effect, 
admitted  that  they  had  no  case;  and  appar- 
ently the  evidence  in  the  case  was  substan- 
tially confined  to  these  two  issues.  From 
this  evidence  the  plaintiff  claimed  to  the  Ju- 
ry, and  asked  the  court  to  charge,  that  the 
deed  waa  Invalid  both  on  account  of  fraud 
and  for  want  of  delivery,  while  the  defend- 
ants claimed  to  the  Jury,  and  asked  the  court 
to  charge,  that  no  fraud  had  been  proved, 
and  that  a  valid  delivery  had  been  proved. 
The  court  appears  to  have  withdrawn  from 
the  consideration  of  the  Jury  the  question  of 
fraud,  on  the  ground  that  there  was  no  evi- 
dence of  fraud.  The  plaintiff  apparently 
claimed  that  there  was  such  evidence,  but  he 
took  no  appeal  from  the  action  of  the  court  in 
not  leavbig  the  question  of  fraud  to  the  Jury. 
The  other  question  was  submitted  to  the 
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jury  tn  this  way:  "You  have  tbua  seen  that 
I  have  left  to  you  the  single  question  of  fact, 
was  there  a  delivery  of  the  deed  of  August 
15,  1893,  to  any  person  for  the  benefit  of 
Mary  J.  Boblnson,  with  an  Intent  on  the  part 
of  the  grantor  to  convey  the  title  to  the  de- 
manded premises  to  her?  If  there  was  not 
such  a  delivery,  the  plaintiff  Is  entitled  to  a 
verdict  for  the  possession  of  the  premises, 
with  damages.  If  there  was  such  a  delivery 
of  a  deed,  the  defendants  are  entitled  to  a 
verdict  in  their  favor."  "But  keep  your 
minds  directly  upon  the  one  issue  of  fact  to 
which  I  have  called  your  attention,  namely, 
was  the  deed  of  August  16,  1893,  delivered 
by  Lucius  Bussell  with  the  Intention  to  con- 
vey the  title  therein  to  his  daughter?  If 
that  deed  was  so  delivered,  die  obtained  the 
title,  and  she  Is  entitled  to  a  verdict  at  your 
bands.  If  it  was  not  so  delivered  with  the 
Intention  to  convey  the  title  to  her,  then  the 
plaintiff  Is  entitled  to  a  verdict  for  the  pos- 
session of  the  premises  and  his  damages." 
When  the  case  was  finally  submitted  to  the 
Jury,  It  may  with  truth  be  said  that  the  only 
really  disputed  fact  in  the  case,  left  for  them 
to  determine,  was  the  delivery  or  nondelivery 
of  the  deed;  and,  in  rendering  a  verdict  for 
the  defendants,  they  must  necessarily  have 
found  that  the  deed  had  been  delivered  as 
claimed  by  the  defendants. 

Upon  the  record  in  this  case,  we  think  that 
Judgment  should  have  been  rendered  for  the 
def^dants.  There  la  error.  The  judgment 
is  '86t  aside,  and  the  cause  Is  remanded  to  be 
proceeded  with  according  to  law.  The  other 
Judges  concurred. 


(77  Conn.  108) 

MOBRIS  V.  CITY  OF  NEW  HAVEN. 

(Supreme  C!ourt  of  Errors  of  Connecticat    Aug. 

12,  1904.) 

TAXATION— liEGALrrr    OF    ASSXBSUEItTS— SIGHT 
TO  DETKBUINATION  9T  COUBT. 

1.  A  taxpayer  la  entitled  to  a  decision  of  the 
superior  court  on  the  legality  of  an  asaessment 
after  the  action  of  the  board  of  relief  has  made 
the  alleged  illegal  assessment  binding  upon  him, 
and  it  is  Immaterial,  as  affecting  this  right, 
what  reason  may  have  induced  the  board  to  take 
the  action  it  did,  or  that  the  taxpayer  failed  to 
api>ear  before  the  board. 

Prentice,  J,,  dissenting. 

Appeal  from  Superior  Court,  New  Haven 
Cbunty;  Milton  A.  Shumway,  Judge. 

Application  by  Eugenia  I*  Morris  in  the 
nature  of  an  appeal  from  the  refusal  of  the 
board  of  relief  of  the  city  of  New  Haven  to 
abate  an  addition  made  by  the  assessors  to 
plahitiff's  tax  list.  From  a  judgment  for  de- 
fendant, plaintifC  appeals.    Reversed. 

Charles  O.  Morris,  for  appellant  Leonard 
M.  Daggett,  for  appellee. 

/  HAMERSLEY,  J.  In  the  present  case  the 
applicant  alleges  that  a  sum  equal  to  10  per 
cent,  of  the  valuation  of  all  her  taxable  prop- 
erty has  been  added  to  her  list,  and  claims 


that  this  addition  is  an  assessment  which  Is 
clearly  Illegal.  She  alleges  that  this  addition 
was  made  by  the  assessors,  and,  upon  appeal 
to  the  board  of  relief,  was  confirmed  by  the 
action  of  that  board,  which  refused  to  strike 
the  illegal  assessment  from  her  list.  If  this 
addition  to  her  Ust  is  legal,  she  may  be 
entitled  to  relief;  and,  claiming  it  to  be  Il- 
legal, she  was  entitled  to  bring  this  action, 
and  to  have  the  question  of  legality  and  re- 
lief determined  by  the  superior  court.  The 
application  states  In  fall  the  facts  deemed 
material  by  the  applicant  to  the  support  of 
her  claim.  The  defendant  demurred  to  the 
application  because  it  appeared  that,  after 
her  appeal  to  the  board  of  relief,  she  fiailed 
to  appear  before  that  board,  and  tbe  court 
sustained  the  demurrer.  In  this  tbe  court 
erred.  Waiving  the  question  as  to  what  ef- 
fect a  failure  to  pursue  an  appeal  before  the 
board  of  relief  may  have  upon,  tbe  relief 
which  the  superior  court  may  properly  grant, 
the  mere  failure  to  appear  cannot  in  tills 
case  deprive  the  applicant  of  her  right  to  be 
heard  upon  the  claimed  illegality  of  this  as- 
sessment The  appeal  presented  to  the  board 
of  relief  primarily  a  question  of  law,  viz., 
does  the  statute  directing  the  assesaors, 
when  a  taxpayer  refuses  to  return  a  list  to 
them  as  required  by  law,  to  make  out  a  list 
for  him,  and  to  add  to  that  list  an  amount 
equal  to  10  per  cent  of  their  valuation,  au- 
thorize them  to  make  such  an  addition  to  the 
list  of  the  applicant  under  the  circumstances 
of  this  case?  Upon  that  question  the  appli- 
cant is  entitled  to  a  decision  of  the  superior 
court  after  tbe  action  of  the  board  of  relief 
has  made  the  alleged  illegal  assessment  bind- 
ing upon  her,  and  it  is  immaterial,  as  affect- 
ing this  right,  what  reason  may  have  induced 
the  board  to  take  the  action  it  did. 

The  defendant  also  demurred  seiMirately 
to  each  of  three  paragraphs  of  tbe  applica- 
tion. The  trial  court  did  not  pass  upon  these 
demurrers,  and  it  is  not  necessary  for  us  to 
do  so.  If  the  court  had  sustained  each  of 
these  demurrers.  It  should  not  for  that  rea- 
son have  dismissed  the  complaint  for  the  re- 
maining paragraphs  allege  facts  sufficient  to 
raise  a  serious  question  as  to  the  validity  of 
the  assessment  complained  of,  and  this  ques- 
tion the  applicant  is  entitled  to  have  consid- 
ered by  the  superior  court. 

There  is  error.  The  judgment  of  the  su- 
perior court  is  set  aside,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law.  The  other  judges  concurred,  except 
PRENTICE^  J.,  who  dissented. 


(77  Conn.  240) 
Appeal  of  BBYAN  et  aL 
(Supreme  Court  of  Errors  of  CJonnecticut    Aug. 
12,  1904.) 

WILLS— EXTRINSIC     DOCUMENTS— INCOKPOBA- 
TION    BY   BEFKBfcNCB. 

1.  In  order  that  an  extrinsic  paper  may  be  in- 
corporated into  a  will  by  reference,  such  paper 
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must  be  in  existence  at  the  time  ot  the  ezecn- 
tkm  of  the  will ;  and  the  description  of  the  pa- 
per in  the  will  must  not  be  bo  vapie  as  to  be 
incapable  of  being  applied  to  any  instrument  in 
particaiar,  but  must  describe  the  instrument  in- 
tended in  clear  and  definite  terms. 

2.  A  clanae  in  a  will  providing,  "I  give  and 
beqaeath  unto  my  wife  the  sum  of  $50,000  in 
trust,  however,  for  the  purposes  set  forth  in  a 
sealed  letter  which  will  be  found  with  this  will," 
does  not  designate  a  specific  existing  document 
with  sDch  definiteneaa  as  to  admit  of  an  incor^ 
poration  of  any  extrinsic  document  in  the  will. 

Appeal  from  Superior  Court,  New  Haven 
County;  Edwin  B.  Gager,  Jndge. 

In  the  matter  of  the  estate  of  Philo  S. 
Bennett,  deceased.  From  a  Judgment  of  the 
saperior  court  afllrmlng  the  decree  of  tbe 
court  of  probate  refusing  to  approve  a  cer- 
tain writing  as  a  part  of  the  will  of  said 
deceased,  William  J.  Bryan,  Individually  and 
as  trustee  luder  tlie  will,  appeals.    AfOrmed. 

Charles  A.  Towne,  Henry  Q.  Newton,  and 
Harrison  Hewitt,  for  appellant  Henry  Stod- 
dard and  William  EL  Williams,  for  appel- 
lees. 

TOBRANCB,  O.  J.  The  court  of  probate 
Cor  tbe  district  of  New  Haven  approved  and 
admitted  to  probate  a  certain  writing  as  the 
last  will  of  Philo  8.  Bennett,  deceased.  Tbat 
will  contained,  as  its  twelitb  clause,  tbe  fol- 
lowing: "I  give  and  bequeath  unto  my  wife, 
Grace  Imogene  Bennett,  the  sum  of  fifty 
tbonsand  dollars  950,000)  in  trust,  however, 
for  the  purposes  set  forth  In  a  sealed  letter 
'  wUch  will  be  found  with  this  will."  At  the 
time  this  will  was  offered  for  probate,  there 
were  also  offered  for  probate,  as  a  part  of 
It,  nndea  the  twelfth  clause  of  tbe  will,  two 
writings  hereinafter  referred  to  as  Exhibits 
B  and  C. '  The  court  of  probate  refused  to 
approve  ot  admit  to  probate  as  parts  of  said 
will  each  and  both  of  these  exhibits,  and 
from  that  part  of  Its  decree  an  appeal  was 
taken  to  the  superior  court  by  William  J. 
Bryan,  individually  and  as  trustee  under  the 
will,  as  he  claims  It  to  be.  The  will  admit- 
ted to  probate  Is,  in  tbe  record,  called  "Ex- 
hibit A,"  wbUe  Exhibits  B  and  C  are  letters 
whlcb,  as  the  appellant  claims,  constitute  a 
part  of  the  will. 

Tbe  will  was  executed  In  New  Tork,  and  is 
dated  tbe  22d  day  of  May,  1900. 

Exhibit  B  is  a  letter  from  tbe  testator 
to  his  wife,  of  which  tbe  following  Is  a  copy: 
"New  York,  5/22/1000. 

"My  dear  Wife:  In  my  will  just  executed 
.  I  have  bequeathed  to  you  seventy-five  thou- 
sand dollars  (76,000)  and  the  Bridgeport 
bouses,  and  have  in  addition  to  this  made 
you  the  residuary  legatee  of  a  sum  whlcb 
will  amount  to  twenty-five  thousand  more. 
This  win  give  you  a  larger  Income  than  yon 
can  spend  while  you  live^  and  will  enable 
you  to  make  bountiful  provision  for  those 
you  deslie  to  remember  in  your  wilL  In  my 
will  you  will  find  the  following  provisions: 

"I  give  and  bequeath  imto  my  wife,  Grace 
.Imogen.'  Bennett,  the  sum  of  fifty  thousand 


dollars  (50,000)  in  trust,  however,  for  the  pur- 
poses set  forth  in  a  aealed  letter  which  will 
be  found  with  this  will. 

"It  is  my  desire  that  fifty  thousand  &<A- 
lars  conveyed  to  you  in  trust  by  this  provi- 
sion shall  be  by  you  paid  to  William  Jen- 
nings Bryan,  of  Lincoln,  Nebr.,  or  to  bis 
beirs  if  I  survive  him.  I  am  earnestly  de- 
voted to  the  political  principles  which  Mr. 
Bryan  advocates,  and  believe  the  welfare  of 
the  nation  depends  upon  the  triumph  of 
those  principles.  As  I  am  not  as  able  as  be 
to  defend  those  principles  with  tongue  and 
pen,  and  as  his  political  prevents  tbe  KppU<- 
cation  of  bis  time  and  talents  to  money  mak- 
ing, I  consider  it  a  duty,  as  I  find  it  a  pleas- 
are,  to  make  this  provision  for  his  financial 
aid,  so  that  he  may  be  more  free  to  devote 
himself  to  his  chosen  field  of  labor.  If  for 
any  reason  he  is  unwilling  to  receive  this 
sura  for  himself,  it  is  my  will  tbat  be  shall 
distribute  the  said  sum  of  fifty  thousand  dol- 
lars according  to  his  Judgment  among  edu- 
cational and  charitable  Institutions.  I  have 
sent  a  duplicate  of  this  letter  to  Mr.  Bryan, 
and  it  Is  my  desire  that  no  one  excepting  you 
and  Mr.  Biyan  himself  shall  know  of  this 
letter  and  bequest.  For  this  reason  I  place 
this  letter  in  a  sealed  envelope,  and  direct 
that  it  shall  be  opened  only  by  you,  and  read 
by  you  alone.  With  love  and  kUnes,  P.  B. 
Bennett" 

Exhibit  C  was  a  typewritten  duplicate  of 
Exhibit  B,  except  that  the  words,  "with  love 
and  kisses,  P.  S,  Bennett,"  at  the  end  of 
Exhibit  B,  were  not  contained  in  Bxhiblt  O, 
nor  was  Exhibit  O  signed  by  the  testator. 
Respecting  these  exhibits,  tbe  appellant,  in 
tbe  superior  court,  offered  evidence  tending 
to  prove  tbe  following  facts:  That  about  a 
week  or  10  days  before  tbe  date  of  the. will, 
at  tbe  city  of  Lincoln,  Neb.,  the  testator  and 
Mr.  Bryan  and  his  wife  prepared  a  blank 
draft  form  of  the  will  which  was  subsequent- 
ly filled  out  and  executed,  and  that  Exhibit 
0  was  then  also  prepared  as  a  blank  draft 
form  from  which  Exhibit  B  was  to  be,  and 
was  subsequently,  drawn;  tbat  Exhibit  B 
was  In  tbe  handwriting  of  the  testator,  and 
was  by  him  placed  In  a  sealed  envelope  bear- 
ing tbe  following  Indorsement  in  his  hand- 
writing: "Mrs.  P.  S.  Bennett  To  be  read 
only  by  Mrs.  Bennett  and  by  her  alone,  after 
my  death.  P.  S.  Bennett  [Seal.];  that  the 
testator,  on  tbe  day  aft«:  tbe  date  of  the 
will,  placed  said  will  and  said  envelope  con- 
taining Exhibit  B  in  bis  box  In  a  vault  in 
tbe  Wool  Exchange  building,  in  New  York 
City,  where  they  remained  as  he  put  them 
until  after  his  death,  the  will  being  "s^ji- 
arate  from  said  letter  and  said  envelope"; 
and  that  Exhibit  O,  from  the  time  it  was 
drawn  up,  remained  in  Bennett's  custody  till 
bis  death,  and  was  found  soon  after  tlmi: 
event  among  his  private  papers,  in  an  en- 
velope subscribed  in  Bennett's  handwriting 
as  follows:  "Copy  of  letter  In  Safe  Deposit 
Company  vault  Wool  Exchange."     The  ap- 
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pellant  then  ottered  Exhibit  C  In  CTldence  as 
part  of  the  will,  claiming  that  It  was  the 
original  and  equivalent  of  the  paper  Exhibit 
B,  "and  that  it  was  substantially  the  sealed 
letter  referred  to  In  paragraph  12  of  the 
will."  The  eonrt  excluded  the  evidence. 
The  appellant  thereupon  offered  in  evidence, 
as  part  of  the  will,  the  letter  Exhibit  B,  and 
the  court  excluded  It.  xhe  appellant  also 
offered  parol  evidence  tending  to  prove  that 
Exhibit  B  was  the  instrument  to  which  ref- 
erence was  made  in  clause  12  of  the  will, 
but  the  court  excluded  such  evidence.  •  Sub- 
sequently the  jury,  under  the  direction  of  the 
court,  rendered  a  verdict  to  the  effect  that 
Exhibits  B  and  O  "are  not,  either  separately 
or  together,  a  part  of  the  last  will  of  said 
Phllo  S.  Bennett,  deceased,"  and  judgment 
followed  in  accordance  with  the  verdict. 

From  the  opinion  of  the  trial  court,  which 
is  made  part  of  the  record,  the  rulings  of  the 
court  seem  to  have  been  based  upon  several 
distinct  grounds,  which  may  be  briefly  indi- 
cated in  this  way:  (1)  Apparently  upon  the 
ground  that  the  doctrine  of  Incorporation  by 
reference  does  not  prevail  as  to  wills,  under 
our  statute  relating  to  their  making  and  ex- 
ecution; (2)  that,  even  If  tliat  doctrine  pre- 
vails here,  no  paper  in  the  present  will  is  by 
reference  made  a  part  of  it,  according  to  the 
rules  universally  applied  in  jurisdictions 
where  the  above  doctrine  prevails;  and  (3) 
that  the  letter  Exhibit  B  shows  on  its  face 
an  intent  on  the  part  of  the  testator  that  it 
should  not  constitute  a  part  of  his  will.  As 
we  think  the  rulings  of  thie  court  below  can 
be  vindicated  upon  the  second  of  the  grounds 
alK>ve  mentioned,  it  will  be  unnecessary  to 
consider  the  other  two  grounds;  but,  in  thus 
resting  our  decision  upon  the  second  ground, 
we  do  not  mean  to  intimate  that  it  could  or 
could  not  be  made  to  rest  upon  the  first  or 
third. 

Before  considering  the  second  ground,  a 
word  or  two  regarding  the  first  ground  may 
not  be  out  of  place.  Under  the  rule  prevail- 
ing in  England,  an  unattested  document  may, 
by  reference  In  a  will,  under  certain  condi- 
tions and  limitations,  become  by  reference 
Incorporated  in  the  will  as  a  part  of  it,  and 
that,  too,  whether  the  document  referred  to 
is  or  is  not  a  dispositive  one;  and  one  of  the 
leading  cases  upon  this  subject  is  that  of  Al- 
len V.  Maddock,  11  Moore's  P.  C.  0.  427,  de- 
cided in  1858.  This  is  known  as  the  "doctrine 
of  incorporation  by  reference,"  and  the  prin- 
ciple upon  which  It  rests  does  not  differ  es- 
sentially from  that  which  is  applied  in  in- 
corporating unsigned  writings  in  a  signed  in- 
strument, so  as  to  constitute  a  memorandum 
in  writing  under' the  statute  of  frauds.  The 
£:nglish  rule  appears  to  prevail  in  many  of 
our  sister  states,  but  the  question  whether  it 
prevails  in  this  state,  and,  if  so,  with  what 
limitations  and  under  what  conditions,  was 
left  undetermined  in  Phelps  v.  Bobbins,  40 
Conn.  250,  and  has  never  been  passed  upon 
since.    In  the  present  case  we  find  it  unnec- 


essary to  decide  those  qnesUons,  but,  for  the 
purposes  of  the  argument,  we  shall  assume, 
without  deciding,  that  the  doctrine  of  incor- 
poration by  reference  in  a  will  prevails  here. 
Two  of  the  conditions  without  the  existence 
of  which  the  English  rule  will  not  be  ap- 
plied are  concisely,  but  we  think  correctly, 
stated  In  Phelps  r.  Bobbins,  40  Conn.  250,  as 
follows:  "First,  the  paper  must  be  in  exist- 
ence at  the  time  of  the  execution  of  the  will; 
and,  secondly,  the  description  must  not  be 
so  vague  as  to  be  Incapable  of  being  applied 
to  any  Instrument  In  particular,  but  must  de- 
scribe the  Instrument  Intended  in  clear  and 
definite  terms."  In  a  California  case  upon 
tWs  subject  this  language  is  used:  "But  be- 
fore such  an  extrinsic  document  may  be  so 
incorporated,  the  description  of  it  in  the  wlH 
Itself  must  be  so  clear,  explicit,  and  unam- 
biguous as  to  leave  its  Identity  free  from 
doubt"  Estate  of  Young,  123  CaL  342.  55 
Pac.  1012.  In  an  Important  and  well-con- 
sldered  English  case,  decided  In  1902,  the 
court  uses  this  language  upon  this  subject: 
"But  it  is  clear  that,  in  order  that  the  in- 
formal document  should  be  Incorporated  In 
the  validly  executed  document,  the  latter 
must  refer  to  the  former  as  a  writing  exist- 
ing— ^that  is,  at  the  time  of  the  execution — 
in  such  terms  that  It  may  be  ascertained." 
"The  document  which  It  Is  sought  to  Incorpo- 
rate must  be  existing  at  the  time  of  the  ex- 
ecution of  the  document  Into  which  it  is  to 
be  Incorporated,  and  there  mast  tte  a  refer- 
ence in  the  properly  executed  document  to 
the  Informal  document  as'  an  existing  one, 
and  not  as  a  future  document."  In  the 
Goods  of  Smart,  L.  B.  P.  D.  238.  Tested  by 
the  rules  as  thus  laid  down  In  the  cases 
above  cited,  and  in  numerous  others  that 
might  be  cited,  the  will  In  the  iHreeent  case 
falls  to  comply  with  the  required  conditions 
under  which  Incorporation  by  reference  can 
take  place  in  the  case  of  wills.  In  clause  12 
01  the  will  in  question  here,  a  large  sum  of 
money  is  given  to  Mrs.  Bennett,  "in  trust, 
however,  for  the  purposes  set  forth  in  a  seal- 
ed letter  which  will  be  found  with  this  will." 
There  Is  not  In  the  language  quoted,  nor  any- 
where else  In  the  will,  any  clear,  explicit, 
unambiguous  reference  to  any  specific  docu- 
ment as  one  existing  and  known  to  the  tes- 
tator at  the  time  his  will  was  executed.  Any 
sealed  letter,  or  any  number  of  them,  set- 
ting forth  the  purposes  of  the  trust,  made  by 
anybody  at  any  time  after  the  will  was  ex- 
ecuted, and  "found. with  the  wUl,"  would 
each  fully  and  accurately  answer  tiie  refer- 
ence; and.  If  we  assume  that  the  reference 
calls  for  a  letter  from  the  testator,  it  Is  an- 
swered by  such  a  letter  or  letters  made  at 
any  time  after  the  will  was  drawn.  The  ref- 
erence is  "so  vague  as  to  be  incapable  of 
being  applied  to  any  instrument  In  particu- 
lar" as  a  document  existing  at  the  time  of 
the  wlil.  "The  vice  is  that  no  particular  pi- 
per la  referred  to."  Phelps  v.  Bobbins,  40 
Conn.  273.    Such  a  reference  as  Is  made  in 
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tbe  luresent  will  Is  in  fact,  as  well  as  In  law, 
DO  reference  at  all.  Certainly  It  Is  not  sncb 
a  reference  as  tbe  rules,  under  the  doctrine 
of  Incorporation  by  reference,  require  in  the 
case  of  wills.  A  reference  so  defective  as 
the  one  here  In  question  cannot  be  helped 
out  by  what  is  called  "parol  evidence,"  for  to 
allow  such  evidence  to  be  used  for  such  pur- 
pose would  be  practically  to  nullify  the  wise 
provisions  of  the  law  relating  to  the  making 
and  execution  of  wills. 

We  know  of  no  case,  and  tn  the  able  and 
helpful  briefs  filed  in  this  case  have  been  re- 
ferred to  none,  where  a  reference  like  the 
one  here  In  question  has  been  held  to  Incor- 
porate into  the  will  some  extrinsic  document. 
Assuming,  then,  without  deciding,  that  the 
doctrine  of  incorporation  prevails  in  tills 
state,  as  claimed  by  the  appellant,  we  are 
still  of  the  opinion  that  the  rulings  of  which 
he  complains  were  correct. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(77  Conn.  IIS) 

KLWOOD  V.  CONNECTICUT  RT.  &  LIGHT- 
ING CO. 

(Supreme  C!ourt  of  Errors  of  (Connecticut    Aug. 
12,  1904.) 

Cabkikbs— iMJrntiES  to  fabsengbbs— axioht- 

I»0  FBOH  CAB— HEOUGBNCE— CONTBIBUTOBT 
NEOLIGENCE  —  FKACTICK  —  OEFAUIT  —  BUB- 
DEN  07  PBOOF. 

1.  In  an  action  for  personal  injuries,  the  ad- 
misBions  by  defendant  of  the  averments  of  the 
<»mplaint,  by  suffering  a  default,  imposes  upon 
defendant  the  burden  of  either  disproving  its 
alleged  negligence,  or  of  proving  contributory 
negligence  on  the  part  of  plaintiff. 

2.  One  who  alighted  from  an  electric  car,  after 
the  announcement  of  the  conductor  that  the  ter- 
minus of  the  road  had  been  reached,  nnder  the 
belief  that  the  car  had  istopp4d,  and  while  its 
motion  was  practically  imperceptible,  was  not 
guilty  of  contributory  negligence,  in  fact  or  in 
law. 

3.  It  is  the  duty  of  a  company  operating  an 
electric  railroad  to  afford  passengers  a  reason- 
ably safe  opportunity  to  alight  from  the  cars. 

4.  Whether  the  acts  and  conduct  of  the  con- 
ductor of  an  electric  car  in  calling  out  the 
name  of  the  station,  and  leaving  the  platform 
and  putting  np  the  fender,  amounted  to  an 
invitation  to  a  passenger  to  leave  the  car,  was 
«  onestion  of  fact 

0.  In  an  action  against  an  electric  railroad  for 
injuries  to  an  alighting  passenger,  evidence 
heU  sufficient  to  support  a  finding  of  negligence 
of  the  conductor,  in  calling  the  name  of  the  sta- 
tion, and  otherwise  indicating  that  it  was  time 
for  passengers  to  alight,  and  that  plaintiff  was 
Justified  in  believing  that  it  was  intended  ^at 
she  should  alight 

Appeal  from  Court  of  (Common  Pleas,  Pair- 
field  County;  Howard  J.  Curtis,  Judge. 

Action  by  Nellie  Elwood  against  the  Con- 
necticut Railway  &  Lighting  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  complaint  in  this  case  contained  these 
allegations:    The  plaintiff  was  a  passenger 

f  2.  See  Carriers,  toL  9,  Cent.  Dig.  |  ISSl. 


on  one  of  the  defendant's  cati.  While  the 
car  was  in  motion,  the  conducts  of  the  oar 
"carelessly  and  negligently  called  out:  'West- 
port  Change  for  Norwalk  and  Saugatuck' — 
and  stepped  ofl:  said  car."  The  defendant 
sufCered  a  default,  and  upon  the  hearing  in 
damages  the  court  found  these  facts:  The 
plaintiff  was  a  passenger  upon  the  defend- 
ant's electric  car,  and  was  injured  when 
alighting  from  it  while  the  car  was  in  mo- 
tion. The  accident  occurred  on  the  2d  day 
of  May,  1902,  at  about  7:50  p.  m.,  when  it 
was  dusk,  but  not  dark,  and  In  a  highway 
which  was  fairly  well  lighted.  As  the  car, 
which  was  an  ordinary  closed  car,  was  near- 
Ing  the  terminns  of  the  defendant's  road  at 
Westport  and  was  moving  slowly,  which 
was  apparent  to  the  passengers,  the  conduct- 
or called  Into  the  car:  "Westport  Change 
for  Norwalk  and  Saugatuck" — and  left  the 
platform,  and  began  putting  np  the  rear  fen- 
der. When  the  conductor  left  the  car.  It 
was  moving  very  slowly,  and  was  practically 
at  the  terminus  of  the  road.  The  plaintiff 
shortly  thereafter.  In  the  exercise  of  due  care, 
and  believing  from  the  conductor's  call  and 
conduct,  and  the  appearance  and  location  of 
the  car,  that  it  had  fnlly  stopped,  went  to 
the  rear  platform,  and  stepped  off  "at  right 
angles  to  the  line  of  the  car,  and  without 
holding  op."  The  car  was  In  fact  moving 
slightly,  but  practically  Imperceptibly  to  a 
passenger,  and  the  plaintiff,  in  stepping  off, 
was  given  Just  enough  momentum  to  cause 
her  to  fall.  Wben  the  plaintiff  arose  to  leave 
the  car,  several  passengers  had  arisen  and 
were  leaving  the  car,  and  at  least  one  had 
alighted  before  the  plaintiff.  The  car  moved 
forward  from  four  to  six  feet  after  the  plain- 
tiff alighted.  The  conductor  stood  at  the 
rear  of  the  car,  working  at  the  fender,  and 
could  see  the  passengers  alighting,  but  he 
gave  no  warning  that,  the  car  was  In  motion. 
The  finding  states  that  the- court  is  unable  to 
find  from  the  testimony  whether  the  car  had 
come  to  a  stop,  and  then  moved  forward,  or 
did  not  stop  at  all  after  the  conductor  called 
out,  and  that  it  did  not  find  from  the  evidence 
that  the  defendant  was  not  guilty  ot  negli- 
gence, or  that  the  plaintiff  was  guilty  of  neg- 
ligence, but  ruled  that  the  facts  found  did 
not  show  that  the  defendant  was  not  neg- 
ligent as  charged  in  the  complaint,  or  tliat 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence. Judgment  was  rendered  for  the 
plaintiff  for  $1,000  damages. 

William  T.  Hlncks,  for  appellant  Elmore 
S.  Banks  and  William  A.  Redden,  for  appel- 
lee. 

HALL,  J.  (after  stating  the  facts).  The 
effect  of  the  admission  by  the  defendant  of 
the  averments. of  the  complaint  by  suffering 
a  default  was  to  impose  upon  It  the  burden 
of  either  disproving  its  alleged  negligence, 
or  proving  the  plaintifTs  contributory  negli- 
gence^ tn  order  to  escape  liability  for  the  full 
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amount  of  damages  proved  "by  the  plaintiff. 
Without  deddlag  the  question  either  of  neg- 
ligence or  contributory  negligence,  the  trial 
court  found  the  facts  which  were  proved,  and 
ruled  that  by  proof  of  these  facts  the  burden 
so  placed  upon  the  defendant  had  not  been 
sustained.  If  the  facts  found  show,  as  mat- 
ter of  law,  either  that  the  defendant  was 
not  negligent  as  alleged,  or  that  the  plaintiff 
was  guilty  of  contributory  negligence,  the 
judgment'  of  the  trial  court  was  erroneous; 
otherwise  it  must  stand.  The  substance  of 
the  charge  of  negligence  In  the  complaint  is 
that  by  the  alleged  language  and  conduct  of 
the  conductor,  under  the  circumstances  set 
forth,  the  plaintiff  was  fairly  induced  to  step 
from  the  car  while  it  was  in  motion.  The 
defendant  is  therefore  obliged  to  claim  either 
that  as,  a  matter  of  law,  no  such  effect  can 
be  given  to  the  words  and  acts  of  the  con- 
ductor upon  the  facts  found,  and  that  the 
facts  therefore  necessarily  and  of  themselves 
prove  that  the  defendant  was  not  guilty  of 
the  negligence  alleged,  or  that  such  facts 
show,  as  a  matter  of  law,  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  step- 
ping from  the  car  while  It  was  In  motion. 
We  can  sustain  neither  of  these  claims. 

In  England  v.  Boston  &  Maine  R.  Co.,  153 
mass.  490,  27  N.  B.  1,  La  Fointe  v.  Boston 
&  Maine  B.  Co.,  179  Mass.  536,  61  N.  H.  142, 
and  Lewis  ▼.  London,  etc,  Ry.  Co.,  9  L;  R. 
Q.  B.  66,  dted  by  defendant,  which  Were 
cases  of  accidents  in  alighting  from  steam 
cars,  the  court  in  each  case,  with  the  evi- 
dence before  it,  passed  upon  the  question  of 
whether  the  verdict  of  the  Jury  should  be  set 
aside,  rather  than  upon  the  question  of  the 
legal  effect  of  certain  established  facts.  In 
the  two  Massachusetts  cases  it  was  held  that 
the  evidence  showed  that  the  plaintiff  failed 
to  exercise  doe  care,  since  In  one  case  it  ap- 
peared that  she  knew,  and  in  the  other  that 
she  ought  to  have  known,  that  the  car  was 
in  motion  wben  she  alighted.  In  the  case  at 
bar  it  is  found  that  when  the  plaintiff  allght- 
Od,  after  the  announcement  of  the  conductor, 
the  car  was  practically  at  the  terminus  of 
the  road,  and  the  plaintiff,  In  the  exercise  of 
due  care,  believed,  from  Its  location,  and 
from  the  call  and  conduct  of  the  conductor, 
that  the  car  had  stopped;  its  motion  being 
practically  Imperceptible  to  her.  These  facts 
fall  far  short  of  showing  contributory  negli- 
gence, either  as  a  matter  of  fact  or  law.  In 
Lewis  V.  London,  etc..  By.  Co.,  supra,  it  was 
held  that  evidence  that  a  railroad  official 
called  out  the  name  of  the  station  at  which 
the  plaintiff  was  to  alight,  as  the  train  was 
approaching  it,  was  not  sufficient  proof  that 
the  plaintiff  was  Induced  by  the  acts  of  the 
defendant's  servants  to  get  out  at  the  place 
where  the  train  stopped;  it  appearing  that 
she  was  familiar  with  the  place,  and  knew 


that  her  car  was  not  alongside  the  station 
platform,  and  that  she  must  have  believed' 
that  the  train  which  had  passed  the  plat- 
form would  come  back  to  It,  and  that  there- 
fore there  was  no  evidence  upon  which  the 
Jury  could  reasonably  have  found  negligence 
upon  the  part  of  the  defendant  The  facts  in 
the  present  case  are  materially  'different. 
Here  it  does  not  appear  that  the  plaintiff  had 
any  reason  to  suppose  that  she  was  not  to 
get  out  at  the  time  and  place  she  did,  and 
it  does  appear  that,  from  the  conductor's 
call  and  conduct;  and  the  appearance  and 
location  of  the  car,  she  did  believe  that  it 
was  intended  she  should  alight  at  tliat  time 
and  place.  It  was  the  duty  of  the  defendant 
to  afford  the  plaintiff  a  reasonably  safe  op- 
portunity to  alight  irom  the  car.  If  the  dr- 
cnmstances  stated,  which  Induced  her  to  be- 
lieve that  it  was  intended  she  should  alight 
as  she  did,  and  that  she  might  do  so  with 
safety,  were  such  as  to  warrant  that  belief, 
and  no  warning  was  given  her  of  any  dan- 
ger, the  defendant  failed  to  perform  that 
duty.  Cockle  v.  London  &  S.  Ry.  Co^  7  L. 
B.  C.  P.  32L  In  the  present  case,  such  be- 
lief of  the  plaintiff  having  been  shown,  the 
defendant,  with  the  burden  of  proof  upon  it, 
was  required,  in  order  to  establish  its  free- 
dom from  negligence,  to  show  either  tliat 
the  alleged  reasons  for  the  plainttiTs  beUef 
did  not  exist,  or  that  they  were  not  sufficient 
to  justify  such  belief. 

Whether  the  acts  and  conduct  of  the  con- 
ductor amounted  to  an  invitation  to  the 
plaintiff  to  get  out  of  the  car  when  she  did 
was  In  this  case  rather  a  question  of  fact 
than  of  law.  Whittaker  v.  Manchester,  etc., 
R.  Co.,  6  L.  B.  O.  P.  464^  note  3;  Taber  v. 
Delaware,  etc.,  B.  Co.,  71  N.  T.  488;  Penn- 
sylvania B.  Co.  V.  White,  88  Pa.  327.  From 
the  fact  that  the  conductor  made  the  an- 
nouncement under  the  circumstances  describ- 
ed,, and  that  then,  instead  of  remaining  upon 
the  platform,  or  near  it,  and  preventing  pas- 
sengers, and  especially  females,  from  get- 
ting off  the  car  while  it  was  still  In  motion, 
or  aiding  them  In  alighting,  he  stepped  from 
the  platform  in  the  manner  stated  in  the 
finding,  we  think  it  might  properly  have  been 
held  that  the  defendant  was  negligent,  and 
that  the  plaintiff  was  justified  in  believing 
that  it  was  intended  she  should  alight  when 
she  did,  and  that  she  might  safely  alight  as 
she  did.  Upon  these  facts,  the  trial  court 
committed  no  error  in  ruling  that  the  de- 
fendant had  failed  to  prove  that  it  was  not 
negligent  as  alleged.  Weller  v.  London,  etc., 
R.  Co.,  9  L.  R.  C.  P.  126;  McOee  v.  Mis- 
souri Pacific  R.  Co.,  92  Mo.  218,  4  S.  W. 
739,  1  Am.  St.  Rep.  706;  Englehaopt  T.  Brie 
R.  Co.  (Pa.)  58  Atl.  164. 

There  Is  no  error.  The  other  Jndges  con- 
cmred. 
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(77  Oonn.  18S) 
Omr  OF  NEW  HAVEN  t.  HOTOHKISS. 

(Supreme  Court  of  Errors  of  Conneetlcnt    Aof. 
12,1904.) 

DKEDS— BESEBTAnONS— KIOHT   TO    WOBK    KIN! 
—ABANDONMENT— HATUBB   or  XaTATK. 

1.  Where  a  deed  reserved  to  erantor  the  right 
for  five  years  to  open  a  ■uppoaed  mine,  and  work 
it  thereafter,  and  provided  that  the  grantee 
might  at  any  time  within  six  years  purchase 
the  right  by  payment  of  a  sum  agreed  upon  by 
disinterested  persons,  the  limitation  of  five  years 
applied  to  the  right  to  open  the  mine,  and  not 
to  the  right  to  work  it  after  it  had  been  opened. 

2.  A  eontinooos  working  of  the  mine  after  it 
was  opened  wag  not  required,  to  mw  in  fain  the 
(rantor's  right  to  work  It. 

3.  A  dee'd  reserved  to  grantor  the  right  for 
five  years  to  otwn  a  supposed  mine,  and  work 
it  thereafter,  and  provided  that  the  grantor 
might  at  any  time  within  six  years  purchase 
the  right,  by  payment  of  a  sum  agreed  upon  by 
disinterested  persons.  The  grantor  and  iiia  son 
opened  the  mine  within  five  years,  and  worked 
it,  selling  the  product,  the  durability  of  which 
had  to  be  tested  t>efore  it  could  l>e  known  wheth- 
er it  was  marketable.  The  grantor  died,  and 
no  work  was  done  in  the  mine  for  eight  years, 
when  the  son  began  to  work  it.  Held  not  to 
■how,  as  a  matter  of  law,  that  the  son  iiad 
abandoned  his  rights. 

4.  Where  a  tenant  in  common  conveyed  Ills 
interest  by  a  deed  itroviding  that  the  land 
should  be  nsed  only  as  a  park,  and  reserving 
a  right  to  work  a  mine,  and  the  .other  co-tenant 
conveyed  to  the  same  grantee  withont  reserva- 
tion, tile  grantor  who  made  the  reservation  had 
the  sole  and  exclusive  right  to  work  the  mine, 

6.  A  tenant  in  common  conveyed  his  interest 
to  a  city  for  use  as  a  park,  reserving  the  right 
to  open  a  mine  on  the  land  at  any  dme  within 
five  years,  and  to  work  it  thereafter.  •  He  pro- 
cured a  conveyance  without  reservation  from 
Ills  co-tenant,  under  an  agreement  that  the  deed 
was  to  be  delivered,  provided  a  satisfactory 
arrangement  could  be  made  as  to  the  right  to 
work  the  mine.  Hetd,  that  the  reservation  cro> 
ated  an  estate  of  inheritance. 

Appeal  from  Superior  Ck>urt,  New  Haven 
County;  William  S.  Case,  Judge. 

Action  by  the  city  of  New  Haven  against 
George  W.  Hotchkiss.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

The  following  facts  were  found:  The  tract 
of  land  In  question,  containing  about  11% 
acres,  la  situated  in  New  Haven,  and  forms 
a  part  of  West  Rock  Park.  Before  it  was 
conveyed  to  the  town  of  New  Haven,  in  1891, 
It  was  owned  by  Wllllom  W.  Hotcbkiss  and 
David  D.  Lambert  as  tenants  In  common. 
Shortly  before  said  land  was  conveyed  to 
said  town,  the  board  of  park  commissioners 
of  the  city  of  New  Haven  entered  Into  nego- 
tiations with  the  said  William  W.  Hotchkiss 
for  the  purchase  thereof.  Said  commission- 
ers being  unwilling  to  pay  the  price  asked 
by  said  Bot(%klss  for  a  deposit  of  earth  and 
mineral  upon  the  land  which  said  Hotchkiss 
claimed  was  a  valuable  paint  mine,  an  agree- 
ment, set  forth  In  the  deed  afterwards  g^Iven 
by  Hotchkiss,  was  entered  into,  by  which  he 
was  to  have  the  right  to  open  and  work  said 
mine.  On  January  26,  1891,  WllBam  W. 
Hotdiklss  executed  a  warranty  deed  to  the 
town  of  New  Haven  of  "one  undivided  one- 
iuiU  part"  of  said  tract,  the  stated  considera- 
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tlon  being  "one  dollar  and  other  valtiable  con- 
siderations," which  deed  contained  l^e  fol- 
lowing provision,  immediately  following  the 
description  of  the  land:  "Reserving,  how- 
ever, to  said  William  W.  Hotchkiss,  but  for  a 
period  of  not  to  exceed  five  years  from  the 
date  of  this  deed,  the  right  to  open  a  sup- 
posed paint  mine  on  said  land,  and  to  work 
the  same  thereafter  as  a  paint  mine  to  Its 
full  extent  within  the  limits -of  the  land  here- 
in conveyed,  provided,  however,  that  the 
town  of  New  Haven  may  at  any  time  within 
■ix  years  from  the  date  of  this  conveyance, 
purchase  and  extinguish  the  right  herein  re- 
served, by  paying  therefor  such  sum  as  sliall 
be  agreed  upon  by  three  disinterested  persons. 
•  •  •"  Said  deed  further  stated  that  the 
premises  were  conveyed  "solely  for  the  pur- 
poses of  a  public  park  forever."  On  the  27th 
day  of  January,  1891,  said  David  B.  Lambert 
executed  a  deed  to  the  town  of  New  Haven 
of  "one  undivided  one-half  part"  of  said 
tract  The  language  of  this  deed  was  the 
same  as  that  of  William  W.  Hotchkiss,  ex- 
cepting that  It  contained  no  reservation  of 
any  right  to  open  or  work  said  paint  mine, 
nor  any  provision  concerning  such  mine,  or 
reference  to  it  Both  of  said  deeds  were  de- 
livered to  the  park  commissioners  by  said 
William  W.  Hotchkiss.  The  consideration 
for  them  was  paid  to  him,  and  the  negotia- 
tions for  the  j;>urchaBe  of  said  property  by  the 
park  commissioners  were  with  him,  and  not 
with  said  Lambert.  The  town  and  city  gov- 
ernments of  New  Haven  were  consolidated  in 
December,  1897.  In  the  spring  of  1895  said 
William  W.  Hotcbkiss  and  his  son  Oeorge 
W.  Hotchkiss,  the  defendant,  formed  a  part- 
nership for  opening  and  working  said  paint 
mine,  and  In  pursuance  thereof  "did  open  and 
work  said  paint  mine."  During  the  spring 
of  1895  they  set  up  machinery  for  grinding 
and  preparing  the  paint  and  removed  from 
the  mine  and  prepared  for  the  mftrket  about 
200  barrels  of  the  paint  material.  The  de- 
fendant was  engaged  in  selling  the  paint 
made  from  such  material  until  bis  father 
died.  In  November,  1896,  when  the  paint  re- 
maining and  also  said  machinery  were  sold 
as  a  part  of  the  estate  of  said  William  W. 
Hotchkiss.  The  only  persons  Interested  in 
the  settlement  of  said  estate  were  the  defend- 
ant and  the  widow  of  William  W.  Hotchkisa. 
They  divided  the  estate  between  them  by 
agreement,  but  no  division  <nr  distribution  of 
the  paint  mine  was  made.  It  was  necessary 
to  thoroughly  test  said  paint  as  to  its  dura- 
bility before  any  extensive  market  could  be 
found  tor  it  It  has  been  so  tested  during 
the  past  eight  years,  and  seems  to  be  of  good 
quality  and  marketable,  and  said  mine  is  val- 
uable. After  the  spring  of  1895  no  work 
was  done  at  said  mine  until  April,  1903,  When 
the  defendant  entered  upon  the  land  and  be- 
gan taldng  materials  from  said  mine,  and 
was  in  May,  1906,  restrained  by  the  tempo- 
rary i'Qjanction  issned  In  this  action.  No 
steps  bave  been  taken  by  either  Uie  town  ot 
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cit7  of  New  Haven  to  purchase  the  right  to 
open  and  work  said  mine  as  provided  In  said 
deed.  Upon  these  facts  the  plaintiff  claimed 
in  the  trial  court  that  the  language  of  the 
deed  of  William  W.  Hotchklsa  created  In  him 
no  estate  In  the  land,  but  only  a  right  to  ac- 
quire such  estate;  that  the  acts  of  William 
W.  Hotchkiss  In  removing  materials  from  the 
mine  in  1895  were  not  snflBcient  to  legally 
create  pr  confirm  in  him  a  right  or  estate 
which  surrlTed  the  flve-year  period  named  in 
his  deed;  that  the  omission  to  work  the 
mine,  as  stated  in  the  finding,  was,  In  law, 
such  a  failure  to  maintain  title,  or  such  an 
abandonment  of  any  existing  right,  as  justl- 
fled  the  plaintiff,  at  the  end  of  six  years, 
from  the  delivery  of  the  deed,  in  asserting 
exclnslve  ownership;  and  that  the  defendant 
has  no  interest  in  said  mine  or  said  land. 
The  trial  conrt  ruled  that  the  provision  in 
the  deed  of  William  W.  Hotchkiss  was  an 
exception.  The  judgment  file  states  that  the 
issues  were  found  for  the  defendant;  that  it 
is  adjudged  that  the  defendant  is  the  owner 
of  the  paint  mine,  except  for  any  dower  in- 
terest in  his  mother;  that  the  defendant  and 
his  mother,  and  their  heirs  and  assigns,  have 
the  right  to  work  said  mine,  etc.;  and  that 
the  temporary  injunction  Is  dissolved. 

Leonard  M.  Daggett,  for  appellant  Hen- 
ry G.  Newton  and  Harrison  Hewitt,  for  ap- 
pellee. 

HALL,  J.  (after  stating  the  facts).  The 
purpose  of  this  action  la  to  ascertain  wheth- 
er the  defendant  has  a  right  to  enter  upon 
certain  land  now  forming  a  i>art  of  West 
rllock '  Park,  In  the  city  of  New  Haven, 
and  to  work  a  mine  therepn,  by  taking  from 
it  earth  and  minerals  to  be  used  In  the 
.manufacture  of  paint  The  existence  and 
character  of  such  claimed  right  must  be  de- 
termined by  the  language  of  the  Hotchkiss 
deed,  read  In  the  light  of  the  circumstances 
.  stated  In  the  finding,  and  by  the  acts  of  the 
-partleB  In  acquiring  and  maintaining  the 
-  rights  and  .interests  provided  or  granted  by 
said  deed.  E^m  the  fact  that  the  town  was 
given  the  privilege  of  purchasing  the  re- 
;  served  right  within  six  years,  it  is  apparent 
that  the  limitation  of  five  years  applied,  to 
the  right  to  open  the  mine,  and  not  to  the 
right  to  work  it  after  it  had  been  opened. 
What  was  required  to  be  done  in  order  to 
open  the  "supposed  paint  mine,"  the  deed 
does  not  state.  The  trial  court  has  found  as 
.a  fact  that  William  W.  Hotchkiss  and  his 
son,  the  defendant  opened  and  worked  the 
mine  in  the  spring  of  1895,  and  there  is 
nothing  in  the  finding  showing  that  such 
conclusion  was  erroneous. 

In  rendering  judgment  for  the.  defendant, 

the  trial  court  held  that  the  failure  from 

1885  until  1903  to  work  the  mine,  after  it 

had  been  oi>ened,  did' not  constitute  an  aban- 

-^donment,  -as  claimed  by  the  plaintiff,  of  the 

.right  reserved  to   Hotchkiss  by,  the  deed.; 


Whether  the  right  was  so  abandoned  was 
mainly  a  question  of  fact  The  deed  did  not 
require  a  continuous  working  of  the  mine 
until  it  should  be  exhausted.  Upon  the 
facts  showing  the  reason  of  such  failnie  to 
work  the  mine,  we  cannot  say  that,  as  a 
matter  of  law.  It  worked  an  abandonment  of 
the  Hotchkiss  right,  or  that  It  justified  the 
plaintiff  in  assuming  in  January,  1897,  that 
such  right  had  been  abandoned.  The  right 
reserved  in  the  Hotchkiss  deed  Is  an  in- 
terest in  the  land,  but  it  is  an  incorporeal 
right  "Instruments  which  only  gave  a 
right  or  privilege  of  entering  upon  land  for 
the  purpose  of  mining  and  removing  the 
minerals  therefrom  are  held  to  convey  no 
title  to  or  property  In  the  minerals  them- 
selves while  In  the  ground,  and  to  create  no 
greater  Interest  In  land,  even  though  that 
interest  be  real  estate,  than  an  incorporeal 
right  to  mine,  with  a  title  In  the  minerals 
after  they  have  been  removed  by  the  gran- 
tee." Sanford's  Appeal,  75  Conn.  590-595, 
64  Atl.  738;  Washburn  on  Basements  & 
Servitudes  (3d  Ed.)  p.  15.  In  so  far  as  the 
provision  in  question  gave  to  William  W. 
Hotchkiss  the  exclusive  right  to  open  and 
work  the  mine,  and  to  acquire  a  full  title 
to  the  minerals  removed,  it  partook  rather 
of  the  nature  of  a  reservation  than  of  an 
exception,  since  such  right  was  greater  tlian 
that  which  he  had  before  possessed  as  a  ten- 
ant in  common  with  Lambert  Knowlton  v. 
New  York,  N.  H.  &  H.  K.  Cto.,  72  Conn.  188- 
192,  44 'Atl.  8.  That  it  was  intended  by  the 
parties  to  both  deeds  that  Hotchldss  should 
have  the  exclusive  right,  and  not  merely 
a  right  in  common  with  the  grantee  or  some 
other  co-tenant  to  so  open  and  work  the 
mine,  seems  clear  from  the  language  of  the 
Hotchkiss  deed,  considered  In  connection 
with  the  Lambert  deed,  and  the  circumstan- 
ces under  ■  which  both  deeds  were  given. 
Upon  the  execution  of  the  two  deeds,  Wil- 
liam W.  Hotchkiss  was  the  only  person  who 
could  exercise  the  right  to  open  and  work 
the  mine.  By  the  terms  of  both  deeds,  the 
town,  so  long  as  it  owned  the  land,  could 
only  use  It  for  the  purposes  of  a  park,  and 
Lambert  had  conveyed  away  his  entire  in- 
terest in  the  property.  One  of  the  allega- 
tions of  the  answer  found  true  by  the  court 
in  finding  the  issues  for  the  defendant  is 
that  Lambert  delivered  his  deed  to  Hotch- 
kiss, to  be  delivered  by  him  to  the  town, 
provided  an  arrangement  acceptable  to 
Hotchkiss  should  be  made  by  the  town,  and 
that  a  part  of  the  real  consideration  of  the 
I.rfimbert  deed,  as  well  as  of  the  Hotchkiss 
deed,  was  that  Hotchkiss  should  have  the 
right  to  open  the  mine  and  work  It  to  its 
full  extent,  unless  such  right  should  be  pur- 
chased by  the  town  as  provided  in  the 
Hotchkiss  deed.  While  the  Hotchklsa  deed 
conveyed  to  the  town  an  undivided  one-half 
interest  in  the  desprlhed  land,  it  reserved 
to  Hotchkiss  the  right  to  worit  to  its  foil 
extent,  within  the.  limits  of  that  Umd.  tire 
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mine  which  he  might  open  on  It  -within  the 
period  named.  That  the  trial  court  held 
that  the  proTlalon  In  question  In  the  Hotch- 
klBS  deed  created  an  exception,  rather  than 
a  reserratlon,  does  not  render  the  judgment 
erroneous,  It  it  appears  from  the  language 
ot  the  deed  and  facts  found  that  It  was  in- 
tended by  the  parties  to  the  deed  that 
Hotchkiss  should  have  the  ezclusiye  right 
to  open  and  work  the  mine,  and  also  ap- 
pears that  the  defendant  Is  now  entitled  to 
ezerdse  that  right.  The  language  of  the 
reservation,  considered  In  connection  with 
such  facts,  shows  an  agreement  between  the 
town  and  WUllam  W.  Uotchklss  that  he 
should  have  such  exclusive  right  as  a  part 
consideration,  of  his  deed  to  the  town,  and 
of  his  delivery  of  the  Lambert  deed.  Al- 
though the  written  agreement  was  not  sign- 
ed by  the  town,  the  town  became  a  party  to 
It  by  accepting  the  deed,  and  taking  pos- 
session of  and  using  the  land  conveyed  by 
the  deeds.  The  performance  of  the  agree- 
ment by  Hotchkiss  was  sufficient  to  take  It 
oat  of  the  statute  of  frauds,  and,  whether 
we  call  this  provision  an  exception,  or  a 
reservation,  or  an  agreement  that  Hotchkiss 
abonld  have  a  certain  property  right  in  the 
land  conveyed,  William  W.  Hotchkiss  was 
entitled  to  have  the  right  described  in  such 
provision.  Randall  v.  Latham,  36  Conn.  48- 
52;  Foster  v.  Atwater,  42  Oonn.  244-254. 
The  right  described  In  the  reservation  Is 
property  In  which  an  estate  in  fee  may  be 
granted.  Quinebaug  Reservoir  Co.  v.  Union, 
73  Conn.  294-207,  47  Atl.  828.  When  such 
a  right  is  created  by  a  reservation  In  a 
deed,  an  estate  of  Inheritance  may  be  cre- 
ated without  the  use  of  the  word  "heirs," 
and  whether  such  an  estate  Is  created  by  a 
reservation  without  words  of  limitation  "Is 
to  be  determined  from  the  language  employ- 
ed, read  in  the  light  of  the  surrounding  cir- 
cumstances." Knowlton  v.  New  York,  N. 
H.  &  H.  R.  Co.,  72  Conn.  188-192,  44  Atl. 
8:  Chappell  t.  New  York,  N.  H.  &  H.  R. 
Co.,  62  Conn.  195-203,  24  Atl.  997,  17  L.  R. 
A.  420. 

From  the  language  of  the  reservation  and 
the  surrounding  circumstances,  we  think  it 
was  intended  by  the  parties  that  Hotchkiss, 
ui)on  opening  the  mine  within  the  time  lim- 
ited, and  upon  finding  the  product  valuable, 
should  have  not  merely  a  personal  privilege 
to  work  the  mine  during  his  life,  but  an 
absolute  ownership  of  the  mining  right,  and 
of  the  product  of  the  mine,  subject  to  the 
right  of  the  town  to  purchase  in  the  man- 
ner provided.  It  was  at  first  proposed  that 
the  town.  In  purchasing  the  property,  should 
pay  to  Hotchkiss  the  value  of  the  mine,  and 
the  reservation  was  made  in  the  deed  be- 
cause the  park  commiaaioners  were  unwill- 
ing to  purchase  the  mine  at  the  price  asked 
by  Hotchkiss.  Bvidentiy  the  commissioners 
questioned  the  existence  of  the  mine  de- 
scribed as  a  "supposed  mine,"  and  it  was, 
in  effect,  provided  by  the  reservation  that 


the  city  might  purdiase  it  afta  its  Existence 
had  been  proved  by  opening  it  The  prop- 
erty rights  described  in  the  reservation  are 
the  right  to  open  the  mine,  and  the  right 
to  work  it  thereafter.  The  former  was  to 
continue  for  five  years  after  the  date  of  the 
deed,  and  the  latter  to  the  "full  extent"  of 
the  mine  "within  the  limits  of  the  land  con- 
veyed" after  the  mine  had  been  so  opened. 
The  reservation  describes  the  time  when, 
and  the  manner  ia  which,  these  rights  are 
to  be  terminated.  The  right  to  open  the 
mine  was  to  end  at  the  expiration  of  the 
period  of  Ave  years.  The  right  to  work  the 
mine  after  It  had  been  so  opened  was  to 
be  terminated  by  the  purchase  of  such  right 
by  the  town  within  six  years,  and,  in  the 
absence  of  such  purchase,  was  to  terminate 
v/ixen  the  mine  should  be  exhausted.  Upon 
the  facts  before  us,  we  think  that  practical- 
ly the  same  effect  should  be  given  to  this 
reservation  as  would  have  been  given  to  an 
exception  of  such  rights  to  open  and  work 
the  mine  In  a  deed  by  William  W.  Hotchkiss 
of  the  entire  land  conveyed,  had  he  been 
the  sole  owner  of  It  The  right  in  the  land 
created  by  the  reservation  is  an  estate  of 
Inheritance. 

There  la  no  error.  The  other  Judges  con- 
curred. 

(77  Good.  ISl) 
STATE  V.  REYNOLDS. 
(Supreme  C!ourt  of  Errors  of  Connectlcnt.    Aug. 
12,  1904.) 

VAIBS— PBOHIBITINO  SAUC  Or  PBOVISIORB— 

CONSTBXJCTION  OF  STATUTE— POLICB 

FOWEB. 

1.  The  words  "fair  groundH,"  In  Oen.  St  1902. 
I  1358,  declaring  a  ponishinent  for  any  one 
who  shall,  "within  one  mile  of  the  fair  grounds 
of  any  incorporated  society,"  expose  for  sale, 
"from  any  wagon  or  temporary  stand,"  any  ar- 
ticles of  provisions,  without  the  consent  of  the 
society,  are  used  as  the  equivalent  of  the  words 
"exhibition  or  fair,"  nsed  in  the  original  act 
(Pub.  Acts  1868,  p.   147.  c.   14),  so  that  the 

f>roh!bltion  extends  only  to  a  sale  while  a  fair 
B  being  held. 

2.  Oen.  St.  1902,  g  1358,  inhibiting  the  sale, 
"from  any  wagon  or  temporary  stand,"  of  any 
articles  of  provisions,  within  a  mile  of  a  fair 
of  any  incorporated  society,  without  the  con- 
sent of  the  society,  does  not  apply  to  the  usual 
and  ordinary  business  of  any  one,  but  merely  to 
a  temporary  busiuess  on  account  of  the  fair. 

3.  Gten.  St  1902,  {  1358,  prohibiting  any  one 
engaging  in  the  temporaiy  business  of  selling 
articles  of  provisions  within  a  mile  of  a  fair 
of  any  incorporated  society,  without  consent  of 
the  society,  is  within  the  police  power. 

Appeal  from  Criminal  Court  of  O>mmon 
Fleas,  New  London  County;  Walter  0. 
Noyes,  Judge. 

Carl  S.  Reynolds,  prosecuted  for  selling 
proTlsIons  from  a  temporary  stand  within 
a  mile  of  a  fair  ground,  demurred  to  the 
information.  The  demurrer  was  sustained, 
and  the  state  appeals.    Reversed. 

Hadlal  A.  Hull,  Pros.  Atty.,  and  Rollin  U. 
Tyler,  for  the  State.  Charles  B.  Whittlesey 
and  Clayton  B.  Smith,  for  appellee. 
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TOHHANCB,  C.  J.  The  statute  (Gen.  8t 
1902,  §  135«)  prohibits  any  person  from  ex- 
posing for  sale  from  any  wagon  or  tem- 
porary stand  "any  articles  of  proTlslons," 
"within-  one  mile  of  the  fair  ground  of  any 
incorporated  society."  The  defendant  was 
prosecuted  in  the  court  below  for  a  viola- 
tion of  this  statute.  He  demurred  to  the 
Information,  mainly  on  the  ground  that  the 
statute  aforesaid  was  unconstitutional  and 
void,  and  the  trial  court  sustained  the  de- 
murrer on  that  ground,  and  discharged  him. 

The  main  question  upon  this  appeal  la 
whether  or  not  the  act  is  unconstitutional, 
and  therefore  void.  Before  considering  that 
question,  however,  it  may  be  well  to  look  at 
the  act  itself,  in  order  to  determine  what 
its  proper  construction  is,  for  upon  one  con- 
struction an  act  might  be  held  to  be  nncon- 
stitntional,  while  upon  another  it  would  not 
be. 

As  originally  passed,  In  1868  (Pub.  Acta 
1868,  p.  147.  c.  14),  the  act,  among  other 
things,  prohibited,  with  certain  exceptions, 
the  sale  of  provisions  ^rom  any  "huckster's 
ab<9,  booth,  tent,  wagon,  or  other  carriage," 
"within  the  distance  of  one  mile  from  any 
exhibition  or  fair  of  any  incorporated  ag- 
ricultural (X  horticultural  society,"  without 
the  consent  of  the  executive  committee  of 
such  society.  As  changed  in  the  revision  of 
1875,  it  among  other  things,  prohibited  the 
sale  of  provisions  "from  any  wagon  or  tem- 
porary stand,"  "within  one  mile  of  the  fair 
ground  of  any  incorporated  society,"  with- 
out the  consent  of  the  executive  committee 
of  snch  society.  Bevlslon  1875,  p.  518,  g  23. 
The  form  given  to  the  act  in  the  revision 
of  1875  It  has  ever  since  retained.  Revision 
1888,  {  1562;  Revision  1902,  {  1358.  In  its 
present  form,  the  statute,  or  so  mu(A  of  it 
as  is  Involved  in  the  present  case,  reads  as 
follows:  "Every  person  who  shall,  vrithln 
one  mile  of  the  fair  ground  of  any  incor- 
porated society,  expose  for  sale  from  any 
wagon  or  temporary  stand  any  articles  of 
provisions  •  ■  •  *  without  the  written  per- 
mission of  the  executive  committee  of  such 
society  shall  be  fined  seven  dollars."  It  will 
thus  be  seen  that  the  act  of  1868,  in  terms, 
prohibited  the  sale  of  provisions  within  one 
mile  of  "any  exhibition  or  fair"  of  a  society, 
while  the  present  act,  in  terms,  prohibits 
such  sale  within  one  mile  "of  the  fair 
ground"  of  such  society.  Looking  at  the 
present  act  In  the  light  of  Its  history,  we  do 
not  think  the  revisers.  In  1874,  while  they 
profitably  condensed  the  act  of  1868,  In- 
tended so  radically  to  change  its  meaning 
as  to  prohibit  sales  of  harmless  provisions 
at  all  times  within  one  mile  of  a  fair  ground, 
even  when  no  fair  or  exhibition  wais  being 
held  thereon.  Just  as  we  think  they  used 
the  words  "wagon  or  temporary  stand"  in 
the  present  act,  as  the  equivalent  of  the 
worda  "huckster's  ahop,  booth,  tent^  wagon 
or  other  carriage,"  In  the  former  act,  so  we 
think  they  used  the  words  "fair  ground"  in 


the  present  act  as  the  equivalent  of  the 
words  "exhibition  or  fair"  in  the  former  act 
The  present  act  then,  must  be  held  to  for- 
bid the  lawful  sale  of  provisions  witK^ 
one  mile  of  a  fair  ground  only  while  an 
"exhibition  or  fair"  of  the  kind  contemplated 
by  the  statute  is  being  held  on  such  ground, 
and  the  information  is  founded  in  the  pres- 
ent case  upon  this  view  of  the  statute^ 

Another  point  relating  to  the  construction 
of  the  statute  requires  a  brief  considera- 
tion. The  claim  is  made  that  the  statute 
prohibits  persons  from  carrying  on,  within 
the  mile  limit  while  a  fair  is  being  held, 
their  lawful,  usual,  and  ordinary  bnainess. 
This  claim  Is  without  foundation.  The  act 
of  1868  contained,  in  expresq,  terms,  this 
provision,  In  aubstance:  That  "nothing  here- 
in shall  prevent  any  person  from  pursuing 
his  usual  and  ordinary  businesa  at  the  place 
where  said  business  has  been  prerlously 
carried  on."  The  present  act  contains  im- 
pliedly a  similar  provision.  It  does  not  in- 
terfere with  the  usual  and  ordinary  bnai- 
ness of  any  one.  It  merely  prohibits  per- 
sons from  engaging  in  a  special,  unusual, 
and  temporary  businesa  on  acconnt  of  the 
fair.  It  prohibits  a  business  Induced  solely 
by  the  existence  of  the  fair,  whose  main 
object  is  to  sell  to  those  attending  the  fair, 
and  which  begins  and  ends  with  the  fair. 
The  fanner  or  the  merchant  whose  usual 
and  ordinary  business  It  is  to  supply  cus- 
tomers, within  the  mile  limit  at  their  houses 
or  places  of  bnainess,  with  provisions,  may 
continue  to  do  ao,  though  a  fair  may  be  in 
progress,  without  violating  the  statute^  To 
construe  the  act  as  prohibiting  at  all  times 
sales  of  provisions  within  the  mile  limit 
and  as  operating  upon  persons  whose  nsual 
business  it  la  to  make  such  salea,  la  to  give 
it  an  effect  which  we  think  the  Legislature 
never  intended  it  to  have,  and  which  might 
possibly  render  it  Invalid;  and,  where  a 
statute  is  susceptible  of  two  constmctlona, 
one  possibly  valid,  and  the  other  possibly 
invalid,  the  one  in  favor  of  Ita  validity 
should  be  adopted,  "if  it  may  be  done  by  any 
reasonable  interpretation,  though  It  be  not 
the  most  obvious."  Wilton  v.  Weston,  48 
Conn.  325-338;  Camp  v.  Sogers,  44  Conn. 
291-209;  BiUes  y.  Strong,  68  Conn.  273-287, 
36  Atl.  56. 

Construing  the  act  in  the  way  above  in- 
dicated, the  next  question  is  as  to  Its  con- 
stitutionality. Every  presumption  and  in- 
tendment are  to  be  made  in  favor  of  its 
validity,  and  unless  It  appears,  beyond  rea- 
sonable doubt  to  be  "a  clear  nsutpatlon  of 
power  prohibited,"  it  must  stand  aa  a  valid 
act  State  v.  Lubee,  93  Me.  418,  46  AtL  620; 
Hartford  Bridge  &  Ferry  Co.  v.  Union  Ferry 
Co.,  29  Conn.  210-227:  Miles  v.  Strong,  68 
Conn.  273-288,  36  Atl.  5B.  Plainly,  the  act  in 
question  Is  the  result  of  an  exercise  of  the 
police  power  of  the  state;  meaning  here  by 
that  phrase  the  power  which,  among  other 
things,  in  given  cltcttnutaacea,  oompels  obe- 
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dlence  to  flw  maxliii,  "slw  v^en  tno  at  allen- 
xaa  HOB  Itedaa."  It  has  been  nid,  and 
correctly  enough,  that  *Htae  police  po^er  of  a 
■tate  extends  beyond  the  protection  of  health, 
peace,  morals,  education,  and  good  order. 
It  Is  the  power  to  govern  men  and  things 
within  the  limits  of  Its  dominions.  It  com- 
prehends all  those  general  laws  of  Internal 
regnlatlon  necesfsary  -to  secare  the  peace, 
good  order,  the  health  and  comfort  of  society, 
and  the  regulation  and  protection  of  all  prop- 
erty in  the  state."  State  t.  Harrington,  68 
Vt  622,  85  AU.  615,  84  L.  S.  A.  100.  It 
has  further  been  referred  to  as  the  "power 
to  prescribe  regulations  to  promote  the 
bealtb,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to 
Increase  the  Industries  of  the  state  and  add 
to  Its  wealth  and  prosperity."  Barbler  r. 
Connolly,  113  U.  S.  27,  6  Sup.  Ct  357.  28  L. 
Ed.  023.  Bvery  dtijsen  holds  bis  rights  sub- 
ject to  the  exercise,  within  constitutional 
limits,  of  this  imwer;  and  In  the  exercise 
of  this  power  a  large  discretion  is  necessarily 
▼ested  In  the  Legislature,  to  determine  not 
only  what  the  Interests  of  the  public  require, 
but  what  measures  'are  necessary  for  the 
protection  of  suet  Interests.  Lawton  t. 
Steele,  162  U.  S.  138,  14  Sup  Ot  4W,  88  L. 
Bd.  386.  We  deem  the  act  In  question  to 
be  B  yalid  exercise  of  the  police  power.  It 
has  long  been  the  policy  of  the  state  to 
protect  and  aid  financially  public  societies 
of  the  kind  contemplated  by  the  statute  hefe 
In  question,  for  the  "encouragement  or  Im- 
proTement  Of  agriculture."  To  this  end  the 
state  encourages  them  to  hold  such  exhibi- 
tions and  fairs  as  the  statute  In  question 
contemplates,  and  delegates  to  them  cer- 
tain powers  for  the  purpose  of  enabling  them 
more  eftectually  to  carry  ont  the  objects  for 
which  they  exist  Revision,  1002,  {8  4890- 
4400.  Societies  of  this  kind  are  Justly  con- 
sidered to  be  of  public  benefit.  The  act  In 
question 'was  ostensibly  enacted  for  the  pro- 
tection of  the  fairs  and  exhibitions  of  such 
societies.  When  first  enacted,  its  title  was, 
"An  act  for  the  protection  of  agricultural 
and  horticultural  fairs."  We  see  no  reason 
for  supposing  that  it  was  enacted  for  any 
other  purpose.  It  Is  not  enacted  for  the 
benefit  of  any  particular  society,  but  is  gen- 
eral in  its  operation.  It  deprires  the  indi- 
vidual of  no  vested  rights,  and  does  pot  in- 
terfere with  him  in  the  pursuit  of  his  usual 
and  ordinary  lawful  business.  It  restrains 
blm,  not  for  the  benefit  of  the  society  holding 
the  fair,  but  for  the  public  good,  and  it  re- 
strains blm  no  further  than  appears  to  be 
reasonably  necessary  for  the  public  good. 
Nothing  is  more  common  than  restrictions 
of  this  kind.  The  question  before  this  court 
in  the  present  case  is  not  whether  the  law 
in  question  is  a  wise  or  necessary  law;  It  is 
■Imply  whether  the  Legislature  had  the  pow- 
er to  pass  it;  and  we  are  satisfied  that  it 
,  bad,  and  that  the  law  is  valid.  Laws  similar 
In  character  to  the  law  hc;re  in  question  have 


been  passed  In  other  stateo,  and  tb«  right 
and  power  of  the  Legislature  to  pass  them 
has  been  upheld  in  the  following  cases:  State 
T.  Read,  12  R.  I.  137;  Meyers  v.  Baker,  120 
ni.  667,  12  N.  E.  70,  60  Am.  Bep.  680;  State 
T.  Gate,  68  N.  H.  240;  Commonwealth  v. 
Bearse,  132  Mass.  542,  42  Am.  Rep.  460; 
State  V.  Stovall,  103  N.  a  416,  8  S.  B.  900. 
For  the  reasons  given,  we  think  the  trial 
court  erred  In  sustaining  .the  demurrer  and 
rendering  Judgment  for  tbe  defendant 
Tbere  is  error.  The  Judgment  Ifl  set  aside, 
and  the  cause  remanded  to  be  proceeded 
with  according  to  law.  The  other  Judges 
concurred. 

(7T  Conn.  Ul) 
PECK  T.  PAIR  HAVEN  &  W.  R.  00. 
(Supreme  Court  of  Errors  of  Connecticut    Aug. 
12, 1904.) 

■nOKT    BAXIiSOADS— PEBSONAI.    IIIJUBIXB— BO- 
TICE — HUSBAND  AND  WIFB. 

1.  Under  Gen.  St  1902,  t  1130,  providing  that 
no  action  for  personal  inluries  caused  by  negli- 
gence shall  be  maintained  against  any  electnc, 
cable,  or  street  railway  company  onlees  a  writ- 
ten notice,  containing  a  general  description  of 
the  injury,  and  its  time,  place,  and  cause,  be 
given  within  four  months,  etc.,  a  notice  by  a 
married  woman  of  an  injury  to  her  gives  her 
husband  a  right  to  maintain  an  action  for  loss 
of  her  services. 

^peal  from  Superior  Court,  Nov  Haven 
County;  Edwin  B.  Oager,  Judge. 

Action  by  James  H.  Peck  against  tbe  Fair 
Haven  &  WestvUle  Railroad  Conipany. 
From  a  Judgment  for  defendant  plaintiff  ap' 
peals.    Reversed. 

Talcott  H.  Russell  and  Edwin  8.  Thomas, 
for  appellant    Harry  O.  Day,  for  appellee. 

HALL,  J.  Tbe  complaint  In  this  action, 
dated  December  18, 1003,  alleges  that  on  the 
20tta  of  July,  1803,  tbe  platntUTs  wife  receiv- 
ed personal  Injuries  from  the  negligent  opera- 
tion by  the  defendant's  servants  of  its  elec- 
tric cars,  which  have  rendered  her  Incapable 
of  performing  her  household  duties  and  serr- 
Ices  In  the  plalntHTs  household,  and  In  con- 
sequence of  which  the  plaintiff  has  lost  her 
society,  and  has  been  put  to  expense  In  pro- 
caring  additional  service  In  his  household, 
and  medical  attendance'  and  medicines  for  his 
wife.  Tbe  complaint  further  alleges  that  a 
written  notice  containing  a  general  descrip- 
tion of  the  injuries  sustained  by  Mrs.  Pedc 
and  of  tbe  time,  place,  and  cause  of  their 
occurrence,  as  ,nearly  as  the  same  could  be 
ascertained,  was  served  upon  the  defendant 
within  four  months  of  the  date  of  tbe  col- 
lision. In  accordanee  with  section  1180  of  the 
General  Statutes  of  1802.  The  notice  thus 
referred  to,  which  appears  upon  the  record, 
and  is  treated  as  a  part  of  the  complaint  Is 
dated  September  16,  1903,  and  served  Sep- 
tember 17th,  and  Is  signed,  "Mrs.  James  H. 
Peck,  by  Edwin  S.  Thomas,  Her  Attorney." 
It  describes  the  physical  injuries  sustained 
by  Mrs.  Peck  on  the  20th  of  Jaly.:1808,  in  a 
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'collision  of  the  defendant's  cars  caused  by 
the  negligence  of  tbe  defendant's  serrants, 
and  the  place  where  the  accident  occurred, 
and  states  that  Mrs.  Peck  Intends  to  claim 
damages  from  the  defendant  for  said  Injuries. 
The  defendant  demurred  to  the  complaint  up- 
on the  ground  that  It  appeared  that  no  writ- 
ten notice  containing  a  general  description  of 
the  Injury  to  the  plaintiff,  and  of  the  time, 
place,  and  cause  of  its  occurrence,  as  nearly 
as  the  same  could  be  ascertained,  was  glTen 
to  the  defendant  within  four  months  after 
the  neglect  complained  of.  This  demurrer 
was  sustained  by  the  trial  court,  and  Judg- 
ment rendered  for  the  defendant  for  costs. 

The  only  question  raised  by  the  appeal  to 
this  court  Is  whether,  under  section  1130  of 
tbe  General  Statutes  of  1902,  the  plaintiff  can 
maintain  this  action  without  other  notice  to 
the  defendant  than  that  given  by  his  wife, 
as  above  described.  Section  1130,  headed 
"Four  Months'  Notice  Required  in  Actions 
against  Railways,"  reads  as  follows:  "No 
action  to  recover  damages  for  an  injury  to, 
or  for  tbe  death  of,  any  person,  or  for  an  in- 
Jury  to  personal  property  caused  by  negli- 
gence, shall  be  maintained  against  any  elec- 
tric, cable  or  street  railway  company  unless 
written  notice  containing  a  general  descrip- 
tion of  the  Injury,  and  of  tbe  time,  place,  and 
cause  of  Its  occurrence,  as  nearly  as  the  same 
can  be  ascertained,  shall  have  been  given  to 
the  defendant  within  four  montbs  after  the 
neglect  complained  of,  unless  the  action  It- 
self is  commenced  within  said  period  of  four 
months."  This  section  does  not  provide  that 
the  notice  shall  contain  a  statement  of  tbe 
character  or  amount  of  the  claim  of  tbe  In- 
jured person  for  damages,  nor  that  a  dalqi 
for  damages  is,  or  is  Intended  to  be,  made; 
nor  la  it  expressly  provided  that  the  notice 
must  be  given  by  the  injured  person.  In 
these  respects  our  statutes  requiring  notice  as 
a  condition  precedent  to  the  maintenance  of 
actions  against  mTuiiclpalitles  and  railroad 
companies  for  injuries  caused  by  their  negli- 
gence differ  from  those  of  most  of  the  states, 
tbe  decisions  of  the  courts  of  wblch  have  been 
cited  by  counsel.  It  is  true  that  the  law 
was  originally  passed  In  1895,  and  as  amend- 
ed In  1887  (chapter  176,  p.  537,  of  the  PubUc 
Acts  of  1895;  chapter  197,  p.  898,  of  tbe 
Public  Acts  of  1897),  provided  that  a  written 
notice  of  a  claim  for  damages  should  be  giv- 
en. But  material  changes  were  made  in  this 
law  by  the  revision  of  1902.  The  words  "In- 
Jury  to  the  property  of  any  person,"  appear- 
ing in  tbe  act  of  1897,  were  changed  to  'in- 
Jury  to  personal  property";  and  the  words 
"of  a  claim  therefor"  (that  is,  for  damages), 
after  the  words  "unless  written  notice,"  In 
the  act  of  1897,  were  wholly  omitted  In  sec- 
tion 1130.  These  important  changes  were 
evidently  not  made  for  tbe  purpose  of  con- 
densation. Written  notice  of  a  claim  for 
damages  is  still  required,  by  section  3780  of 
tbe  General  Statutes  of  1902,  before  an  ac- 
tion can  be  maintained  for  an  Injury  to  prop- 


erty by  fire  from  an  engine  of  a  railroad  com- 
pany. Apparently  tbe  omission  in  section 
1130  of  the  requirement  of  a  notice  of  a  claim 
for  damages  was  to  make  the  notice  required 
tot  tbe  maintenance  of  actions  against  tbe 
described  railroad  companies  conform  to  ttaat 
prescribed  for  the  maintenance  of  actions 
against  municipalities  for  damages  for  in> 
juries  by  defective  roads  and  bridges,  which 
has  never  in  this  state  been  required  to  con- 
tain a  notice  of  a  claim  for  damages.  Sec- 
tion 2020  of  the  General  Statutes  of  1902. 
Tbe  complaint  does  not  describe  a  direct  in- 
Jury  to  tbe  plaintiff's  property  caused  by  tbe 
defendant's  negligent  act,  but  a  consequen- 
tial injury  resulting  from  tbe  direct  personal 
injury  to  his  wife.  'While,  to  have  enabled 
tbe  plaintiff  to  maintain  an  action  against 
tbe  defendant  for  an  injury  to  hia  horse  or 
wagon  occasioned  by  the  same  act  of  negli- 
gence which  caused  tbe  injury  to  hia  wife, 
notice  of  such  injury  to  his  property  would 
have  been  necessary  under  section  1130,  the 
provisions  of  that  section  requiring  a  descrip- 
tion of  the  injury  sustained,  and  of  tbe  time, 
place,  and  cause  of  Its  occurrence,  are  mani- 
festly inapplicable  to  such  consequential  in- 
juries or  damages  resulting  from  a  direct  In- 
Jury,  as  tbe  loss  of  the  services  of  the  in- 
jured person,  or  tbe  loss  of  the  money  ex- 
pended for  medical  attendance  in  caring  for 
such  person.  The  words  of  the  statnte  re- 
quiring a  description  In  the  notice  of  tbe 
"time"  and  "place"  of  the  occurrence  of  the 
injury  mean  a  statement  of  tbe  day  and 
hour  wben,  and  a  description  of  tbe  locality 
wbtre,  the  person  injured  received  tbe  direct 
injury  to  bis  person  or  property  from  tbe  de- 
fendant's negligent  act,  as  nearly  as  these 
facts  can  be  given.  The  description  to  be 
given  of  the  "cause"  of  tbe  occurrence  of  tbe 
injury  is  of  the  alleged  negligent  act  of  the 
defendant,  or  Its  servants,  which  caused  tbe 
lnjui;y,  and  "tbe  general  description  of  tbe 
injury"  required  is  of  tbe  direct  or  Immediate 
injury  to  person  or  property  caused  by  such 
described  act  of  negligence,  and  not  of  con- 
sequential damages  which  have  or  which  may 
result  from  such  injury.  It  is  tbe  purpose  of 
tills  law  that  the  officers  oi  tbe  corporation 
receiving  tbe  notice  shall  obtain  by  It  such 
early  information  regarding  tbe  facts  requir- 
ed to  be  described  therein  as  will  enable 
,  them  to  investigate  such  facts  within  a  rea- 
sonable time  after  their  occurrence  (%aw  t. 
Waterbury,  46  Conn.  263-266;  Biesiegel  y. 
Seymour,  58  Oonn.  43-62,  19  Atl.  872),  and 
"tbe  sufficiency  of  the  notice  is  to  be  tested 
with  reference  to  the  purpose  for  which  it  is 
required."  Budd  v.  Meriden  E.  R.  Co.,  69 
(3onn.  272-286,  37  Atl.  683;  Breen  t.  Corn- 
wall, 73  Conn.  309-312,  47  Atl.  322.  If,  to  or- 
der to  maintain  tbe  present  action,  tbe  no- 
tice having  been  given  by  his  wife  of  her  In- 
jury, tbe  plaintiff  was  also  required  to  give 
the  notice  provided  by  section  1130,  bis  no- 
tice, bad  it  been  given,  would  have  stated 
only  those  facts  described  in  tbe  notice  given 
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by  his  wife,  and  of  which  facta  the  defendant 
had  already  been  duly  Informed  by  a  written 
notice  by  the  person  receiving  the  Injury  from 
which  the  plaintiff's  Injury  resulted.  Con- 
sidering the  real  purpose  of  giving  the  no- 
tice, we  see  no  reason  why  the  statute  should 
be  construed  as  requiring  such  additional  no- 
tice to  be  given  to  enable  a  husband  to  main- 
tain an  action  for  consequential  damages  re- 
sulting from  an  Injury  to  his  vrlfe,  of  which 
injory  she  has  already  given  the  required 
statutory  notice.  The  notice  given  by  Mrs. 
Peck  was  sufficient  to  enable  her  husband  to 
Join  with  her  in  maintaining  an  action  for 
her  injury.  Had  he  signed  that  notice  with 
her,  it  wonld  have  been  his  notice  as  well 
as, hers.  From  the  relation  of  husband  and 
wife,  and  the  nnity  of  their  Interests,  we 
think  the  plaintiff,  for  the  purpose  of  recov- 
ering conseqnential  damages  resulting  from 
the  injury  to  his  wife,  might  properly  avail 
himself  of  the  notice  given  by  her,  presuma- 
bly with  his  knowledge  and  approval,  and 
that  her  notice  was  sufficient  to  enable  him  to 
maintain  this  action. 

There  was  error  in  sustaining  the  defend- 
ant's demurrer.  The  Judgment  is  set  aside, 
and  the  cause  remanded  to  be  proceeded  with 
according  to  law.  The  other  Judges  concur- 
red. 


(77  Conn.  367) 

STATE   ex  rel.  TOWN   OP   NORWALK  T. 

TOWN  OF  SOUTH  NORWALK  et  al. 

SAME  V.  TOWN  OF  SOUTH  NORWAIiK. 

(Supreme  Court  of  Errors  of  Connecticut.    Aug. 

12,  1904.) 

STATUTES— APPROVAL  BT  OOVEBnOR—  TIHK  FOB 
ACTION  BT  KXECnriVE. 

1.  Const  art..  4,  i  12,  providing  that  every 
bill  wbic^  shall  have  passed  both  houses  shall 
be  presented  to  the  Governor,  and  if  not  re- 
turned to  the  house  in  which  it  originated  with- 
in three  days,  Sunday;  excepted,  shall  become 
a  law,  does  not  require  a  bill  to  be  returned  ia 
three  calendar  days,  but  allows  three  days,  dur- 
ing each  of  which  the  house  where  the  bill 
originated  is  in  session,  so  that  it  may  be  re- 
tnrued  to  it 

Case  Reserved  from  Superior  Court,  Fair- 
field County;  Alberto  T.  Roraback,  Judge. 

Separate  proceedings  in  quo  warranto'  by 
the  state,  at  the  relation  of  the  town  of  Nor- 
walk,  against  the  tovni  of  South  Norwalk) 
and  against  the  same  defendant  and  others. 
The  cases  were  reported  to  a  committee,  and 
their  report  found  tme,  and  reserved  for  the 
advice  of  the  Supreme  Court  of  Errors. 

These  two,  cases  were  argued  together. 
ISach  was  an  information  by  the  state's  at- 
torney for  Fairfield  county,  in  the  nature  of 
a  quo  warranto.  No.  1  was  brought  on  the 
relation  of  a  citizen  of  the  city  of  South  Nor- 
walk. The  defendants  were  "the  claimed 
town  of  South  Norwalk,"  and  sundry  Inhabit- 
ants of  territory  now  or  formerly  part  of 
the  town  of  Norwalk,  and  within  the  claimed 
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bounds  of  said  claimed  town,  and  who  claim- 
ed to  hold  offices  in  said  •claimed  town,  and 
who,  together  with  the  other  inhabitants  of 
sold  territory,  who.  It  was  alleged,  were  too 
numerous  to  be  made  parties  defendant,  were 
claiming  to  cmstitute  and  be  such  claimed 
town.  No.  8  was  brought  on  the  relation  of 
the  town  of  Norwalk  against  the  "pretended 
town  of  South  Norwalk,"  and  alleged  that  it 
and  the  inhabitants  of  a  certain  part  of  the 
town  of  Norwalk  claimed  to  be  a  town  by 
the  name  of  South  Norwalk,  and  to  have  all 
the  privileges  of  a  town  lawfully  incorporat- 
ed. The  Information  in  No.  1  stated  this 
case:  On  April  1,  1903,  a  Joint  resolution,  a 
copy  of  which  was  annexed.  Incorporating 
the  town  of  South  Norwalk,  originating  In 
the  House,  and  which  had  been  passed  by 
both  houses  of  the  Oeneral  Assembly,  was 
presented,  duly  engrossed  and  signed,  to  the 
Governor.  On  Thursday,  April  2d,  the  House 
of  BepresentativeB  adjourned  to  Tuesday, 
April  7th,  and  was  in  session  on  April  7th 
and  8th.  On  April  8th  the  Governor  return- 
ed the  resolution,  without  his  signature,  and 
with  his  objections  thereto,  to  the  House  of 
Representatives.  On  April  9th  the  House  re- 
considered it,  and  subsequently,  it  having 
been  again  put  to  vote,  it  was  lost  Never^ 
theless  the  inhabitants  of  the  territory  em- 
braced in  the  resolution  proceeded  on  Oc- 
tober 1,  1908,  to  call  a  meeting  of  the  pre- 
tended town  of  South  Norwalk,  at  which 
town  officers  were  elected  for  the  ensuing 
year,  which  pretended  offices  the  individuals 
made  defendants  are  exercising  and  usurping 
under  color  of  such  election.  To  this  infor- 
mation the  defendants  demurred,  and  the 
questions  arising  on  the  demurrer  were  re* 
served  for  the  advice  of  this  court,  in  which 
a  stipulation  was  afterwards  filed  to  the  ef- 
fect that  the  cause  should  be  disposed  of  In 
connection  and  conformity  with  the  disposi- 
tion made  of  No.  8,  and  in  view  of  the  facts 
found  in  that  action.  The  information  in 
No.  8  stated  no  color  for  the  usurpation 
charged,  but  by  plea,  replication,  and  re- 
joinder, the  facts  stated  in  the  preceding  in- 
formation were,  with  others,  brought  upon 
the  record.  This  case  was  referred  to  a  com- 
mittee, and,  their  report  having  been  accept- 
ed and  found  true,  reserved  for  the  advice  of 
this  court 

Levi  Warner,  Lewis  Bperry,  and  Elmore 
S.  Banks,  for  relator.  Henry  Stoddard,  Ed- 
ward D.  Bobbins,  and  John  H.  Light,  for 
respondents. 

BALDWIN,  X  (after  stating  the  facts). 
These  causes  hinge  upon  the  true  meaning 
of  article  4,  i  12,  of  the  Constitution  of  this 
state,  which  reads  as  follows:  "Every  bill 
which  shall  have  passed  both  houses  of  the 
General  Assembly,  shall  be  presented  to  the 
Governor.  If  he  approves,-  he  shaU  sign  and 
transmit  it  to  the  Secretary,  but  If -.not,  he 
shall  return  it  to  the  house  In  which  it  origi- 
nated, wtth .  his  flbjectiona,.  which  shall,  tte 
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entered  on  the  journals  of  the  house;  who 
shall  proceed  to  reconsider  the  bill.  If  after 
such  reconsideration,  that  house  shall  again 
pass  it,  it  shall  be  sen^  with  the  objections, 
to  the  other  house,  which  shall  also  recon* 
sider  it  If  Approved,  it  shall  become  a  lav. 
But  in  such  cases  the  votes  of  both  bouses 
shall  be  determined  by  yeas  and  nays;  and 
the  names  of  the  members  voting  for  and 
against  the  bill,  shall  be  entered  on  the  jour- 
nals of  each  house  respectively.  If  the  bill 
shall  not  be  returned  by  the  Governor  within 
three  days,  Sundays  excepted,  after  it  shall 
have  been  presented  to  blm,  the  same  shall 
be  a  law,  in  like  manner  as  If  he  had  signed 
It;  unless  the  General  Assembly,  by  their 
adjournment,  prevents  its  return,  in  which 
case  it  shall  not  be  a  law."  Was  the  bill  for 
the  joint  resolution  Incorporating  the  town 
of  South  Norwalk  returned  by  the  Governor 
to  the  House  of  Representatives  within  three 
days,  Sundays  excepted,  after  it  was  pre- 
sented to  him?  If  not.  It  became  a  law,  and 
there  was  good  warrant  for  the  incorporation 
of  the  town  of  'South  Norwalk.  The  com- 
mencement of  this  period  of  not  exceeding 
three  days  given  by  the  Constitution  to  the 
Governor  for  the  consideration  of  every  bill 
which  has  been  duly  passed  by  both  houses 
is  certain.  It  begins  when,  the  bill  Is  pre- 
sented to  him.  It  cannot  be  deemed  to  have 
been  presented  to  him  until  it  has  been  In 
some  way  put  into  his  custody,  or  into  tba<^ 
of  some  one  properly  representing  him.  In 
such  a  manner  that  he  has  a  reasonable  op- 
portunity to  Inspect  and  consider  it.  Opinion 
of  the  Justices,  89  Mass.  636.  Due  provision 
was  made  shortly  after  the  adoption  of  the 
Constitution  for  such  attendance  on  "the 
Governor,  or  the  person  administering  the 
ofSce  of  Governor,"  as  might  serve  to  secure 
his  proper  representation'  at  tiie  executive 
offices  during  the  sessions  of  the  General 
Assembly.  Pub.  Acts  1S19,  p.  358,  c.  19;  Re- 
vision 1821,  p.  258;  Gen.  St  1902,  {  68.  In 
like  manner,  a  bill  which  he  does  not  ap- 
prove cannot  be  deemed  to  have  been  return- 
ed by  the  Governor  until  he,  or  some  one 
properly  acting  in  his  behalf,  has  put  it  out 
of  Ills  custody  into  that  of  the  house  in  which 
it  originated,  or  of  some  one  properly  acting 
in  Its  behalf,  in  such  a  manner  that  there  is 
a  reasonable  opportunity  given  for  that  boiue 
to  become  apprised  of  his  objections  and  pro- 
ceed to  a  reconsideration.   - 

We  take  Judicial  notice  of  the  fact  that, 
during  the  entire  history,  of  the  colony  and 
state  of  Connecticut,  it  has  been  the  custom 
of  the  Governor  to  be  at  the  seat  of  govern- 
ment during  the  sessions  of  the  General  As- 
sembly; and  the  report  of  the  committee  in 
No.  8  shows  that  since  the  creation  of  the 
office  of  executive  secretary,  in  1819,  the  In- 
variable practice,  in  returning  a  bill,  has  been 
to  return  it  by  his  hand  for  delivery  In  open 
house  to  the  proper  officer.  The  orderly  con- 
duct of  public  business  requires  that,  in  some 
(qpen  and  visible  manner,  the  custody  of  a  bill, 


the  reconsideration  of  which  Is  desired  t^ 
the  Governor,  should  pass  from  him  to  the 
house  where  it  originated.  It  is  of  the  first 
Importance  that  the  people  should  know  to 
what  law  they  are  subject  In  the  case  of 
every  unsigned  bill.  It  must  be  the  Intent  of 
the  Constitution  that  they  should  have  some 
certain  means  of  knowledge  as  to  whether  it 
has  been  returned  for  reconsideration,  or  not, 
within  the  time  limited  for  that  purpose,  for, 
if  not  so  returned,  it  is  a  law.  Such  means 
of  knowledge,  when  a  bill  Is  returned,  can 
only  exist  if  this  is  so  done  that  both  the 
fact  and  the  date  of  the  return  are  readily 
ascertainable.  The  adjournment  of  the  house 
in  which  it  originated,  for  more  than  three 
calendar  days,  Sundays  excepted,  after  its 
presentation  to  the  Governor,  prevents  that 
officer  from  making  a  return  within  that  peri- 
od in  the  usual  manner.  It  prevents  him 
from  making  a  return  within  that  period  in 
any  way  that  puts  the  bill  directly  in  the 
keeping  of  that  particular  house.  It  would 
not  comport  with  the  dignity  of  his  office  to 
require  him  to  follow  the  Speaker,  or  the 
Lieutenant  Governor,  as  president  of  the  Sen- 
ate, or  the  clerk,  and  place  It  in  his  hands. 
Nor  could  it  properly  be  left  with  the  Sec- 
retary of  the  State.  The  Constitution,  in- 
deed, provides  (article  4,  t  18)  that  that  of- 
ficer "shall  have  the  safe  keeping  and  cus- 
tody of  the  public  records  and  documents, 
and  particularly  of  the  acts,  resolutions  and 
orders  of  the  General  Assembly,  and  record 
the  same."  But  each  house  has  Its  own 
clerks,  who  are  the  proper  custodians  of  its 
files  and  papers  during  the  session  of  the 
General  Assembly.  A  return  to  the  Secre- 
tary of  the  State  would  not  be  a  return  to  a 
particular  house  of  Assembly.  It  follows 
that  the  term  "three  days,"  as  used  in  the 
Constitution,  when  read  with  due  reference 
to  the  context  cannot  have  been  employed  to 
denote  in  all  cases  tbi:ee  calendar  days.  It 
denotes  a  period  which  cannot  end  except 
upon  a  day  when  the  house  to  which  this  pro- 
vision refers  is  or  has  been  in  session.  We 
have  no  occasion  now  to  inquire  whether,  in 
case  of  a  session  upon  that  day  so  brief  as 
to  give  the  Governor  no  reasonable  opportuni- 
ty to  return  a  bill  before  Its  close,  the  Con- 
stitution could  be  so  construed  as  to  permit 
a  return  to  be  postponed  until  such  an  op- 
portunity hjad  been  afforded. 

Since  the  word  "days,"  if  taken  in  its  strict 
and  primary  meaning,  would  make  the  Con- 
stitution Inconsistent  with  itself,  it  Is  neces- 
Eiary  to  inquire  whether,  as  applied  to  the 
subject  in  question,  any  other  and  secondary 
meaning  can  be  assigned  to  it  by  resort  to 
which  the  inconsistency  would  be  avoided. 
During  our  colonial  history,  and  until  the 
adoption  of  our  Constitution,  in  1818,  the 
Governor  was  an  integral  part  of  the  Gen- 
eral Assembly.  He  presided  over  it  until  it 
was  divided  into  two  branches,  and  after- 
wards over  the  upper  house;  and  by  the  char- 
ter his  attendance^  or  that  of  the  Deputy 
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Qovernor,  was  necessary,  to  constltate  a  quo- 
ram.  St  (Ed.  1806)  p.  201,  i  8.  Tbe  Con- 
Btltntlon  Bubstltnted  for  this  mode  of  partici- 
pating In  leglBlatlTe  power  another,  by  re- 
quiring his  -written  approval  of  every  enact- 
ment, except  under  the  conditions  tspeclfled  In 
the  section  which  Is  now  under  consideration. 
The  report  of  the  committee  shows  that,  dar- 
ing the  first  10  yean  under  the  Oonstltutlon, 
both  houses,  from  the  opening  to  the  close 
of  the  sessions  of  the  General  Assembly,  sat 
every  day  In  the  week,  except  Sundays,  and 
that  the  same  was  true  during  the  next  21 
years,  except  that  about  the  middle  of  May 
each  house  adjourned  from  Thursday  or  Fri- 
day of  one  week  to  Tuesday  of  the  next 
week,  and  In  one  case  from  Friday  to  Mon- 
day of  the  next  week.  In  1852  both  houses 
adjourned  from  Thursday,  May  18th,  to  Tues- 
day, May  18th,  and  similar  adjournments  of 
5  days  were  made  In  1853  and  1854.  Since 
1856  it  has  not  been  usual  for  either  house 
to  alt  on  Saturdays  or  Mondays.  The  early 
blstory  of  the  commdnwealth,  and  the  prac- 
tice for  10  years  following  ttie  adoption  of 
the  Constitution,  make  It  probable  that  the 
people  for  whom  It  spoke  expected  the  ad- 
journments of  the  General  Assembly  to  be 
made  from  one  day  to  the  next  throughout 
each  session,  without  a  break,  except  for 
Sundays.  Each  day  would  be  both  a  caleu- 
day  day  and  a  day  of  legflslatlve  session. 
After  10  years  It  became  the  practice  to  make 
one  longer  adjournment  in  each  session,  after 
Buffident  time  had  elapsed  to  allow  the  busi- 
ness to  take  definite  shape,  and  thus  not  in- 
frequently create  an  Interval  of  five  days, 
during  which  an  opportunity  could  be  afford- 
ed for  committee  work.  If  "three  days" 
means  three  calendar  days,  the  Governor  was 
often  deprived  by  this  new  practice  of  his 
constltiitlonal  right  to  keep  under  considera- 
tion within  that  period  any  bills  that  might 
be  presented  to  him  on  the  day  of  adjourn- 
ment. If,  on  the  other  hand,  "three  days" 
means  three  days  during  each  of  which  it  is 
possible  to  return  a  bill  to  the  house  in  which 
it  originated,  there  was  no  infringement  of 
his  prerogatives. 

In  the  great  case  which  declared  charters 
of  private  corporations  to  be  contracts,  the 
obligation  of  which  no  state  could  pass  any 
law  to  impair,  Chief  Justice  Marsliall  met 
the  armament  that  in  using  the  word  "con- 
tract" the  framers  of  the  Constitution  had 
no  such  result  In  mind,  by  remarking  that  "it 
Is  not  enough  to  say  that  this  particular  case 
was  not  in  the  mind  of  the  convention  when 
the  article  was  framed,  nor  of  the  American 
people  when  it  was  adopted.  It  is  neces- 
sary to  go  farther,  and  to  say  that,  had  this 
particular  case  been  suggested,  the  lan- 
guage would  have  been  so  varied  as  to  ex- 
clude it,  or  it  would  have  been  made  a  spe- 
cial exception."  Dartmouth  College  t. 
Woodward,  4  Wheat  518,  4  I>.  Ed.  629. 
There  is  no  reason  to  suppose  that  had  it 
bem  suggested  in  the  constitutional  con- 


vention of  1818  tliat  pnUIe  convenience 
might  be  found  to  require  adjournments  for 
five  days  dnring  a  session  of  the  General 
Assembly,  and  that  in  such  case  the  term 
■^ree  days"  might  be  constmed  to  mean 
days  when  the  house  was  sitting  to  which 
the  retnm  of  a  bill  which  failed  to  receive 
the  Governor's  approval  was  to  be  made, 
there  would  have  been  any  alteration  ef 
pliiase  to  exclode  that  constmction. 

Prior  to  1882  no  record  can  be  found  of 
the  time  when  any  bill  was  presented  to  the 
Governor.  Between  1882  and  the  time  when 
the  occasion  of  the  present  controversy 
arose,  26  bills  passed  by  both  houses  woe 
returned  by  the  Governor  without  his  slg^ 
nature,  and  6  of  them  were  not  returned 
within  three  calendar  days,  Bondays  ax- 
eepted,  after  their  presentation  to  him,  bnt 
were  returned  on  or  before  the  third  day  of 
actnal  session  of  the  house  In  which  they 
originated,  excluding  Sundays  and  the  day 
of  presentation.  The  first  Instance  of  tliis 
occurred  in  1883.  In  no  caw  has  the  house 
objected  to  the  time  of  return.  The  course 
pursued  by  the  Governor  In  the  present  In- 
stance was  therefore  in  conformity  with 
precedents  running  back  tor  at  least  20 
years.  A  practice  of  such  duration  on  the 
part  of  the  executive  department,  acquiesced 
In  by  the  legislative  department  while  not 
absolutely  binding  on  the  Judicial  depart- 
ment Is  entitled  to  great  regard.  In  deter^ 
mining  the  true  construction  of  a  consti- 
tntlonal  provision,  the  phraseology  of  which 
is  In  any  respect  of  doubtful  meaning. 

General  St  1902, 1 106,  provides  that  after 
the  rising  of  each  General  Assembly,  the 
Secretary  of  the  State  shall  cause  all  the 
engrossed  bills  which  shall  have  become 
laws  to  be  bound  in  one  volume,  which  shall 
be  the  ofDclal  records  of  the  acts  passed  by 
that  Assembly.  We  take  Judicial  notice  that 
the  Joint  resolution  now  in  question  is  not 
contained  in  the  volume  so  bound  up— of 
the  laws  passed  in  1903.  This,  however,  is 
not  conclusive  upon  the  parties  to  this  pro- 
ceeding. The  statute  simply  creates  a 
source  of  evidence.  The  evidence  which  is 
thus  furnished  is  In  ordinary  cases  conclu- 
sive. Eld  V.  Gorham,  20  Conn.  8^  16.  But 
in  a  controversy  to  which  the  state  is  a 
party,  and  in  which  the  issue  Is  whether, 
by  force  of  an  express  provision  of  the  Con- 
stitution, on  the  admitted  facts,  a  certain 
bill  passed  by  the  General  Assembly  became 
a  law,  though  It  Is  not  to  be  found  in  the 
bound  volume  In  the  Secretary's  office,  the 
rule  of  decision  must  be  the  Constitution, 
rather  than  the  statute  under  which  that 
volume  is  made  a  public  record.  Had  the 
bill  in  question  become  a  law  by  force  of 
the  Constitution,  and  then  been  inadvertent- 
ly or  Improperly  omitted  from  the  volume, 
the  state,  by  a  writ  of  mandamus,  could 
have  compelled  the  Secretary  to  alter  his 
record  so  as  to  include  It  The  state  can 
also,  by  quo  warranto  proceedings,  put  ths 
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ultimate  facts  before  Us  courts,  and  ask 
them  to  decide  the  fundamental  question 
Whether  the  Constitution,  by  its  self-execut- 
ing declaration,  made  the  bill  a  law.  In  our 
opinion,  it  did  not  The  term  "three  days," 
in  view  of  all  the  provisions  of  the  section 
under  consideration,  and  of  the  construe' 
tion  repeatedly  given  to  It  by  succeEslve 
Governors  with  the  acquiescence  of  the  Gen- 
eral Assembly,  means  three  days,  during 
each  of  which  there  is  an  opportunity  to  re- 
turn a  bill  to  the  house  in  which  it  orig- 
inated, while  in  actual  session. 

To  the  information  (entitled  No.  1)  filed 
on  the  relation  of  a  private  Individual,  cer- 
tain of  the  Inhabitants  of  the  territory  In- 
cluded with  the  limits  of  the  new  town 
which  the  resolution  in  question  was  intend- 
ed to  create,  and  sufficient  In  number  to 
represent  all,  are  made  parties  defendant  to- 
gether with  the  "claimed  town  of  South 
Norwalk"  itself.  The  information  (entitled 
No.  8)  on  the  relation  of  the  town  of  Nor- 
walk alleges  that  all  the  inhabitants  of  the 
territory  in  question  pretend  that  they  have 
been  Incorporated  as  the  town  of  South 
Norwalk,  and  are  entitled  to  enjoy  the  fran- 
chise of  a  town,  but  the  rule  to  show  cause 
was  Issued  against  the  "pretended  town  of 
South  Norwalk"  alone.  No  exception  has 
been  taken  in  either  case  to  the  attempt 
thus  to  bring  the  pretended  town  into  court 
as  a  party  charged  with  usurping  a  cor- 
porate franchise,  and,  under  the  stipulation 
by  which  the  causes  have  been  virtually 
consolidated,  they  may  properly  be  disposed 
of  on  their  merits;  regarding  the  term  "pre- 
tended town"  as  a  distinguishing  name  de- 
scriptive of  the  individual  Inhabitants  of  cer- 
tain territory,  who  claim  to  be  a  quasi 
corporqtion.  Barkhamsted  v.  Parsons,  3 
Conn.  1,  7;   Oen.  St.  1902,  |  658. 

The  superior  court  is  advised  to  render 
Judgment  of  ouster  In  favor  of  the  state 
in  each  action.  The  costs  in  this  court  will 
be  taxed  in  favor  of  the  state  In  each.  The 
other  Judges  concurred. 


(77  Conn.  US) 

CUBBBIiLI  V.  JACKSON. 

(Supreme  Coort  of  Errors  of  Connecticnt    Aug. 
12,  1904.) 

IfABTEB  AND  SEBVAITT— PKB80NAI.  INJUBIBS— 
NEOLIOERCE  OF  IfASTBB  —  KKOWLEDOE  OF 
DANOEB  —  CON8TBUCTIVE  KNOWLEOOE  —  EX- 
PLOSIVES —  FROZEN  DTNAUITE  —  DANQEBOUS 
NATURE  —  EVIDENCE  —  EXPEBT8— QUALIFICA- 
TION. 

1.  In  an  action  by  a  servant  against  the  mas- 
ter for  personal  injuries  alleged  to  have  been 
caused  by  negligence  of  the  defendant  in  direct- 
ing and  allowing  plaintiff  to  use  dynamite  which 
was  dangerous  because  frozen,  and  more  likely 
to  explode  for  that  reason,  the  complaint  char- 
ged that  the  condition  of  the  dynamite  was 
known  to  the  defendant,  who  negligently  allow- 
ed it  to  remain  subject  to  the  use  of  the  plain- 
tiff. Held,  that  under  this  allegation  proof  of 
constmctive  knowledge  on  the  part  of  defendant 


that  the  frosen  dynamite  was  dangerons  was 
admissible. 

2.  Under  Gen.  St  1902,  i  2618,  providing 
that  no  person  shall  procure,  transport,  or  use 
any  compound  more  explosive  than  gunpowder 
without  first  obtaining  a  written  permit  there- 
for signed  by  the  town  clerk  or  selectmen  where 
the  same  is  to  be  used,  specifying  the  name  of 
the  purchaser,  the  amount  to  be  purchased,  and 
the  purpose  for  which  it  is  used,  the  failure  of 
a  laborer  handling  dynamite  for  his  employer, 
who  purchased  it,  to  obtain  a  permit  does  not 
prevent  him  from  recovering  from  the  employer 
for  personal  injuries  caused  by  the  letter's  neg- 
ligence in  allowing  the  use  of  frozen  dynamite. 

3.  In  an  action  for  personal  injuries  caused 
by  the.  explosion  of  a  blast  of  dynamite,  evidence 
that  the  sight  of  one  of  plaintiffs  eyes  was  de- 
stroyed b^  the  explosion;  that  a  piece  of  the 
ulna  of  his  left  arm  was  blown  out;  that  the 
wearing  of  an  artificial  eye  had  caused  plaintiff 
some  pain,  and  that  his  arm  where  it  was 
broken  would  be  more  liable  ,to  ulcerate — was 
not  objectionable  on  the  ground  that  the  in- 
juries were  not  described  in  the  complaint 

4.  In  an  action  b^  a  servant  against  the  mas- 
ter for  personal  injuries  caused  oy  a  dynamite 
explosion,  a  question,  to  an  interpreter  employ- 
ed upon  the  work  where  plaintiff  was  injured, 
as  to  whether  he  had  communicated  to  plaintiff 
anything  that  was  said  about  his  using  dynamite 
carelessly,  was  properly  excluded  on  the  ground 
that  it  improperly  assumed  that  something  of 
that  kind  had  been  said. 

6.  In  an  action  by  a  servant  against  the  mas- 
ter for  personal  injuries  alleged  to  have  been 
caused  by  negligence  of  the  master  in  permitting 
the  use  of  frozen  dynamite,  so  that  plaintiff 
was  injured  by  the  explosion  while  attempting 
to  put  some  of  it  into  a  drill  hole,  evidence  by 
an  expert  witness  that  the  forcing  of  a  stick  of 
frozen  dynamite  into  a  drill  hole  with  a  stick 
was  a  highly  dangerous  operation  was  properly 
admitted. 

6.  In  an  action  by  a  servant  against  the  mas- 
ter for  personal  injuries  in  which  the  complaint 
contained  no  allegation  of  willful  or  wanton 
conduct,  and  plaintiff  disclaimed  any  right  to 
punitive  damages,  evidence  that  defendant  did 
not  act  maliciously  or  wantonly  was  not  ad- 
missible. 

7.  In  an  action  by  a  servant  against  the  mas- 
ter for  personal  Injuries  alleged  to  have  been 
caused  by  negligence  of  the  latter  in  permitting 
the  use  of  frozen  dynamite,  a  witness  tes- 
tified that  hardness  from  freezing  was  not  a  de- 
fect in  dynamite,  and  that  its  only  effect  was 
to  prevent  it  from  exploding.  Held,  that  a  ques- 
tion as  to  when  dyioamite  was  defective  was 
irrelevant. 

8.  In  an  action  by  a  servant  against  the  mas- 
ter for  personal  injuries  alleged  to  have  been 
caused  by  negligence  of  the  master  in  allowing 
the  use  of  frozen  dynamite,  a  witness  who  tes- 
tified that  he  had  used  dynamite  in  blasting  for 
20  years,  and  had  had  one  experience  with 
frozen  dynamite,  was  not  qoalified  to  answer  a 
question  as  to  whether,  from  his  experience  and 
what  he  had  read,  frozen  dynamite  was  more 
liable  to  explode  when  subjected  to  pressure 
than  dynamite  in  a  plastic  condition. 

Appeal  from  Superior  Court,  Fairfield 
County;  Edwin  B.  Gager,  Judge. 

Action  by  Vlto  Currelll  against  Charles  S. 
Jackson.  From  a  Judgment  for  plaintiff  for 
$3,000,  defendant  appeals.    Afitaned. 

The  complaint  alleges  that  the  defendant 
was  a  contractor  engaged  In  the  work  of 
repairing  certain  highways,  and  tliat  the 
plalntifC,  while  In  his  employ,  was  Injured 
by  the  explosion  of  dynamite  which  the  plaln- 
tifC, in  the  exercise  of  due  care,  and  under 
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the  orders  of  tbe  defendant,  was  loading 
Into  a  hole  drilled  In  a  rock  for  the  purpoee 
of  blasting;  that  the  dynamll j  supplied  by 
the  defendant,  and  which  the  plalntUf  was 
required  to  use  for  said  purpose,  "was  in  a 
dangerous  and  defective  condition.  In  that 
it  was  hard,  and  liable  to  explode  when  sub- 
jected to  pressure";  and  that  ''the  condition 
of  said  dynamite,  as  aforesaid,  was  known 
to  the  defendant,  who  negligently  allowed  it 
to  remain  subject  to  the  use  of  the  plalntUf, 
and  did  not  give  lustractlons  as  to  Its  proper 
use  to  the  plalntlCt,'  who  was  Ignorant  and 
without  special  skill  and  experience,  nor  warn 
him  as  to  Its  dangerous  condition."  The 
plaintiff  offered  evidence  to  prove  these  facts: 
The  plaintiff  is  an  Italian,  but  slightly  ac- 
quainted with  tbe  English  language.  Prior 
to  tbe  accident  be  had  been  In  tbe  employ 
of  the  defendant  as  a  laborer,  and  bad  so 
worked  antU  directed  by  tbe  defendant  to 
do  blasting  with  dynamite.  He  had  never 
used  dynamite,  nor  seen  It  used,  until  be  en- 
tered the  defendant's  employ,  several  w^eks 
before  tbe  accident,  and  had  no  knowledge 
of  Its  nature  and  qualities,  or  of  Its  proper 
nse,  or  of  tbe  danger  attending  Its  use,  and 
had  never  used  bard  dynamite  until  the  time 
of  the  accident  On  tbe  day  of  the  accident 
the  defendant,  who  was  a  contractor  engaged 
In  the  work  of  repairing  and  improving  cer- 
tain highways,  directed  the  plaintiff  to  set 
off  a  blast  In  a  certain  rock.  The  plaintiff, 
upon  going  to  the  box  In  which  the  dynamite 
was  kept  by  the  defendant,  found  that  the 
soft  dynamite  which  had  been  before  pro- 
vided for  his  use  was  gone,  and  that  only 
frozen  dynamite  remained.  Through  an  In- 
terpretei;  he  informed  the  defendant  that 
such  dynamite  could  not  be  compressed  and 
used  in  the  manner  he  bad  been  Instructed 
to  use  It,  and  the  defendant  told  the  plain- 
tiff to  use  the  bard  dynamite,  and  that  It  was 
all  right  to  use  It  The  plaintiff  thereupon 
proceeded  to  use  the  hard  dynamite,  and 
whUe  endeavoring  to  insert  It  in  tbe  drill 
bole  as  be  had  been  Instructed  by  tbe  de- 
fendant the  dynamite  exploded  and  injured 
him  as  described  in  the  complaint  The  dyna- 
mite so  used  by  the  plaintiff  was  in  a  dan- 
gerous condition  from  being  frozen,  and 
was  for  that  reason  more  liable  to  explode 
than  soft  or  plastic  dynamite.  Tbe  danger- 
ous condition  of  such  frozen  or  bard  dyna- 
mite is  well  recognized  by  scientific  authori- 
ties, and  Is  well  known  and  generally  recog- 
nized by  persons  familiar  with  tbe  nature 
and  qualities  of  dynamite  and  the  proper  way 
of  using  It  In  blasting,  and  was  known,  or 
by  tbe  exercise  of  due  care  should  have  been 
known,  by  the  defendant  The  using  of 
frozen  dynamite,  as  the  defendant  ordered 
the  plaintiff  to  use  It  was  a  highly  danger- 
ous operation,  as  was  well  known  to  experi- 
enced users  of  dynamite,  and  opposed  to  all 
sound  practice;  and  tbe  danger  of  so  using 
It  was  so  great  and  so  well  recognized  that 
tbe  defendant  ought  to  have  known  it  In 


the  exercise  of  ordinary  care  In  the  conduct 
of  his  business.  The  plaintiff  had  no  knowl- 
edge of  tbe  danger  attending  the  use  of  froz- 
en dynamite,  and  did  not  bold  himself  out 
to  the  defendant  as  possessing  experience 
In  tbe  use  of  dynamite,  and  tbe  defendant 
had  no  reason  to  believ«  that  the  plaintiff 
bad  such  knowledge.  The  defendant  gave 
tbe  plaintiff  no  warning  of  the  danger  of 
using  said  frozen  dynamite.  Tbe  defendant 
claimed  to  have  proved  that  frozen  dynamite 
was  less  liable  to  explode,  when  subjected  to 
a  pressure,  than  soft  dynamite;  that  the  de- 
fendant did  not  know,  and  had  nev^  heard, 
that  the  use  of  frozen  dynamite  by  subject- 
ing It  to  a  prestmre  was  dangerous;  that 
such  danger.  If  It  existed,  was  wholly  un- 
known to  prudent  men  of  many  years'  prac- 
tical experience  in  the  nse  of  dynamite;  that 
the  i^alntlff  was  experienced  In  the  use  of 
dynamite  for  blasting;  that  be  used  said 
hard  dynamite  contrary  to  defendant's  or- 
ders, and  without  defendant's  knowledge; 
that  in  loading  said  blast  the  plaintiff  care- 
lessly used  a  crowbar  In  tamping  the  charge, 
while  knowing  that  the  nse  of  sueb  an  In- 
strument was  dangerous;  and  that  tbe  plain- 
tiff at  the  time  of  the  accident  was  using 
such  dynamite  without  having  obtained  a 
written  permit  or  license  therefor  from  the 
town  clerk  or  selectmen,  as  required  by  stat- 
ute. The  defendant  among  other  things, 
requested  tbe  court  to  charge  the  Jury  that, 
to  entitle  the  plaintiff  to  recover,  he  must 
prove  that  the  alleged  dangerous  condition 
of  the  dynamite  was  known  to  the  defend- 
ant; and  that  if  tbe  plaintiff  at  the  time 
Of  the  accident  was  using  dynamite  without 
having  first  obtained  a  written  permit  there- 
for, as  required  by  statute,  such  use  of  the 
dynamite  was  Illegal,  and  tbe  failure  to  ob- 
tain such  permit  was  a  bar  to  recovery.  The 
Jury  rendered  a  verdict  for  the  plaintiff  for 
$3,000. 

Samuel  Tweedy  and  Leonard  J.  Nlcker- 
son,  for  appellant  Granville  Whittlesey,  J. 
Moss  Ives,  and  Eugene  C.  Dempsey,  for  ap- 
pellee. 

HALL,  3.  (after  stating  the  facts).  One 
of  tbe  reasons  of  appeal  assigned  Is  that  the 
trial  Judge  erred  In  Instructing  tbe  Jury 
that  nnder  the  allegation  of  the  complaint 
the  plaintiff  was  not  required  to  prove  that 
the  defendant  as  "matter  of  fact"  knew  of 
tbe  dangerous  condition  of  tbe  dynamite; 
that  the  defendant  was  "chargeable  with  the 
Knowledge  of  the  ordinarily  prudent  and 
careful  man  In  handling  a  dangerous  sub- 
stance like  dynamite,  and  was  chargeable 
with  tbe  knowledge  of  Its  varying  qualities 
and  dangers  under  conditions  as  they  are 
likely  to  occur  In  ordinary  nse,  provided, 
however,  that  those  changes  and  those  dan- 
gers are  such,  and  so  manifest  that  tbe  or- 
dinarily prudent  user  of  such  materials 
should  be  held  to  know  them";  that  "tbe 
danger  the  knowledge  of  which  Is  charge- 
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able  to  the  defendant  whether  he  knew  it  or 
not  must  be  a  danger  attending  the  nse  of 
dynamite  that  la  recognized  and  understood 
in  the  ordinary  conduct  of  a  business  like 
that  In  which  the  defendant  is  engaged  as 
such  business  is  conducted  by  the  ordinarily 
careful,  sUllfnl,  and  prudent  man  In  the 
business."  Xhe  complaint  made  of  this  Ian* 
guage  of  the  charge  is  that  it  authorized  the 
Jury  to  And  constructive  knowledge  by  the 
defendant  of  the  dangerous  condition  of  the 
dynamite,  under  the  allegation  of  the  com- 
plaint that  such  condition  of  the  dynamite 
"was  known  to  the  defendant,  who  negli- 
gently allowed  It  to  remain  subject  to  the 
use  of  the  plalntifF,  •  •  •  and  did  not 
warn  him  as  to  its  dangerous  condition." 
This  objection  is  apparently  based  upon  the 
decision  of  this  court  in  Downs  v.  Seeley. 
76  Conn.  817-321,  56  Aa.  502,  that  an  aUe- 
gatlon  of  knowledge  of  the  defendant  In  that 
case  of  the  defective  construction'  and  condi- 
tion of  the  cables  of  an  elevator,  without  a 
specific  allegation  of  imputed  knowledge,  or 
of  facts  from  which  such  Imputed  knowl- 
edge might  be  inferred,  did  not  impose  upon 
the  defendant.  In  a  bearing  in  damages  after 
a  default,  the  burden  of  proving  the  nonex- 
istence of  every  fact  wliich  might  show 
constructive  knowledge.  In  other  words,  that 
the  admission  by  the  default  of  the  mere  al- 
legation of  knowledge  was  of  actual  knowl- 
edge, and  was  not  an  admission  of  actual 
and  constructive  knowledge  which  required 
the  defendant  to  disprove  both.  A  clear 
distinction  ia  made  In  that  case  between  the 
right  of  the  plaintiff  to  prove  constructive 
knowledge  under  an  allegation  of  knowl- 
edge when  such  allegation  is  denied  and  the 
burden  Imposed  upon  the  defendant  in  a 
hearing  in  damages  by  his  admission  of  such 
an  allegation  by  suffering  a  default  The 
real  ground  of  the  present  action  is  the  al- 
leged negligence  of  the  defendant  In  fur- 
nishing for  the  use  of  the  plalntlft,  his  em- 
ployS,  dynamite  which,  from  its  frozen  con- 
dition, was  liable  to  explode  when  subjected 
to  pressure,  without  warning  the  employfi  of 
such  danger  in  using  It.  It  was  the  duty  of 
the  employer  to  exercise  reasonable  care  to 
put  reasonably  safe  materials  In  the  hands 
of  its  employ^  to  be  used  in  the  work  in 
which  he  was  engaged.  O'Keefe  v.  National 
F.  B.  &  P.  Co.,  66  Conn.  88-47,  33  Ati.  587. 
The  employer  neglects  such  duty  if  be  places 
In  the  hands  of  his  employ^  materials  which 
he  either  knows  or  ought  to  know  are  not 
reasonably  safe  for  the  work  which  the  em- 
ploy6  Is  performing,  and  of  the  dangerous 
condition,  of  which  the  employ^  Is  ignorant, 
and  has  not  equal  means  of  knowing.  Hay- 
den  v.  SmlthvlUe  Mfg.  Co.,  29  Conn.  548- 
560.  The  plaintiff  was  required  to  allege 
that  the  defendant  had  neglected  such  duty, 
and  this  be  did  by  averring  that  the  defend- 
ant, a  contractor,  etc.,  furnished  the  frozen 
dynamite  with  knowledge  of  its  dangerous 
condition,  of  which  the  plaintiff,  who  was 


Inexperienced  In  the  use  of  dynamite,  was 
Ignorant  Aa  proof  of  the  employer's  knowl- 
edge of  the  alleged  defect  In  materials,  for 
the  purpose  of  showing  his  neglect  of  anch 
duty,  the  law  treats  either  actual  or  con- 
structive knowledge  as  knowledge.  It  im- 
putes to  the  employer  knowledge  of  a  fact 
of  which  the  exercise  of  reasonable  care 
and  diligence  would  have  apprised  bisa.  Pe- 
ters T.  Ooodrich,  3  Conn.  146-150;  Post  t. 
Clark,  86  Conn.  339-342.  The  defendant  had 
full  opportunity  to  meet  the  facts  Ediowlng 
Imputed  knowledge,  and  endeavored  to  dis- 
prove them.  Certainly,  proof  of  construc- 
tive knowledge  of  the  alleged  defect  charged 
the  defendant  with  no  greater  negligence  ae 
liability  than  proof  of  actual  knowledge. 
We  regard  the  allegation  of  knowledge  con- 
tained In  the  complaint  aa  broad  enough  to 
permit  proof  either  of  actual  knowledge  ot 
of  that  constructive  knowledge  which  "the 
law  treats  as  its  equivalent  Mellors  v. 
Shaw,  1  Best  &  S.  437;  Lake  Erie  &  W.  B. 
Co.  V.  McHenry,  10  Ind.  App.  525,  37  N.  E. 
186;  EvansvIUe  &  T.  H.  B.  Co.  v.  Duel,  134 
Ind.  156-165,  33  N.  B.355;  Louisville,  etc.,  B. 
Co.  V.  Miller,  140  Ind.  685,  40  N.  E.  116. 
When  a  plaintiff  is  required  to  allege  that 
he  had  no  knowledge  of  the  defect  or  dan- 
ger complained  of,  he  need  not  allege  that 
he  could  not  have  known  it  by  the  exer- 
dse  of  ordinary  care.  Peter,  etc..  Stone 
Works  V.  Oreen  (Ky.)  76  S.  W.  844.  Under 
an  allegation  of  no  knowledge,  proof  of  want 
of  actual  knowledge  may  be  met  by  evidence 
of  facts  showing  imputed  knowledge.  Salis- 
bury Savings  Society  y.  Cutting,  60  Conn. 
113-120.  There  was  no  error  In  the  charge 
of  the  court  that  Imputed  Imowledge  might  be 
proved  in  support  of  the  averment  Of  knowl- 
edge. 

The  trial  court  also  correctly  Instructed  the 
Jury  that  "the  failure  of  the  plaintiff  to  take 
out  a  permit  for  the  use  of  dynamite  had 
nothing  to  do  with  the  case,"  and  should  not 
be  considered  by  the  Jury  as  having  any  bear- 
ing upon  their  conclusion.  Section  2618  of 
the  General  Statutes  of  1902,  which  provides 
that  no  person  sliall  procure,  transport  or 
use  any  compound  more  explosive  than  gun- 
powder without  first  obtaining  a  written  per- 
mit therefor,  signed  by  the  town  clerk  or  se- 
lectmen where  the  same  is  to  be  used  or  kept 
for  sale,  specifying  the  name  of  the  purchas- 
er, the  amount  to  be  purchased,  and  purpose 
for  which  it  is  to  be  used;  and  section  2622, 
providing  that  any  person  who  shall  manu- 
facture, transport  use,  or  have  In  his  pos- 
session such  explosive  shall  be  fined  not  more 
than  $10,000,  or  Imprisoned  not  more  than  10 
years,  or  both — are  parts  of  an  act  passed  in 
1885  (Pub.  Acts  1885,  p.  619,  c.  114),  the  first 
and  second  sections  of  which  appear  in  sec- 
tions 1183  and  1140,  respectively,  and  the  re- 
mainder of  the  act  In  sections  2617  to  2622, 
of  the  General  Statutes  of  1902.  The  original 
act  made  it  a  felony  for  any  person  to  will- 
fully injure  person  or  property  by  any  ex- 
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pIosiTe  material  or  componnd,  or  to  manu- 
(actnre,  transport,  bave,  or  dlspoae  of  the 
same,  having  reaaon  to  believe  that  it  was 
to  be  naed  for  that  purpose,  or  to  advocate 
or  contribute  money  for  any  snch  nse  of  the 
same.  It  made  all  murder  perpetrated  In  at- 
tempting  Injury  to  any  person  or  property  by 
snch  explosives  murder  In  the  first  degree,  re- 
quired all  persons  manufacturing,  dealing  in, 
procuring,  using;  or  having  in  their  posses- 
sion materials  or  compounds  more  explosive 
than  gunpowder  to  obtain  a  written  license 
or  permit  therefor,  and  Imposed  a  punish- 
ment upon  persons  so  acting  without  such  li- 
cense. The  object  of  the  act  was  neither  to 
prohibit  nor  restrict  the  manufacture,  sale, 
or  use  of  such  explosives  for  legitimate  pur- 
poses, but  to  prevent  the  manufacture,  sale, 
or  use  of  them  for  unlawful  purposes,  and  in 
aid  of  that  object  to  require  those  lawfully 
manufacturing,  selling,  or  using  them  to  have 
written  evidence  of  such  fact  Town  clerks 
and  selectmen  are  not  by  the  act  made  Judg- 
es of  the  qualiflcationB  of  applicants  for  li- 
censes to  properly  manufacture,  sell,  or  use 
explosives.  The  only  restriction  placed  upon 
the  granting  of  the  licenses  is  that  these  offi- 
cials shall  be  satisfied  that  a  lawful  use  of 
the  explosive  is  Intended.  If  the  statute  in 
question  applied  to  the  plaintttf,  who  was  a 
mere  laborer,  employed  by  the  person  control- 
ling the  use  of  the  explosive,  his  unlawful 
act  was  not  the  act  itself  of  using  the  dyna- 
mite for  blasting,  but  in  making  a  lawful  use 
of  it  without  having  procured  the  required 
permit;  and  his  failure  to  obtain  the  permit 
In  no  way  contributed  to  cause  his  injury. 
Broschart  v.  Tnttle,  58  Conn.  1-13,  21  Atl. 
825, 11  L.  R.  A.  33;  Monroe  v.  Hartford  Street 
Ry.  Co.,  76  Conn.  201-207,  56  Atl.  498.  But 
It  Is  only  the  name  of  the  purchaser  of  the 
explosive  which  is  required  to  be  specified 
In  the  license.  Assuming  that  the  defendant 
was  such  purchaser,  it  was  his  duty  to  obtain 
a  permit,  and  we  do  not  think  the  statute  re- 
quires every  laborer  who  handles  such  ex- 
plosives under  the  direction  of  his  employer 
to  procure  a  permit  to  do  so. 

The  complaint  alleged  that  the  sight  of 
one  of  the  plaintiff's  eyes  was  destroyed  by 
the  explosion,  rendering  it  necessary  to  re- 
move It;  that  a  piece  of  the  ulna  of  his  left 
arm  was  blown  out,  causing  a  permanent  in- 
jury, and  greatly  impairing  its  use;  and  that 
by  reason  of  said  injuries  the  plaintiff  suf- 
fered great  pain.  Evidence  was  offered  that 
the  wearing  of  an  artificial  eye  had  caused 
the  plaintiff  some  pain,  and  that  his  arm 
where  it  was  fractured  would  be  more  liable 
to  ulcerate,  and  that  it  would  require  in  that 
case  a  longer  time  to  heal.  Defendant's  ob- 
jection to  this  evidence  npon  the  ground  that 
snch  injuries  were  not  described  in  the  com- 
plaint was  properly  overruled. 

The  question  by  defendant's  counsel,  upon 
cross-examination  of  the  interpreter  employ- 
ed upon  said  work,  whether  be  communicated 
to  the  plaintiff  anything  that  was  said  about 


his  usin^  dynamite  carelessly,  was  rightly 
excluded  upon  the  ground  that  It  improperly 
assumed  that  something  of  that  kind  had 
been  said. 

The  testimony  of  the  expert  Shupphans, 
that  the  forcing  of  a  stick  of  hard  or  frozen 
dynamite  into  a  drill  bole  in  a  rock  with  a 
stick,  requiring  the  nse  of  considerable  force 
to  push  it  into  the  drill  hole,  was  a  highly 
dangerous  operation,  opposed  to  all  sound 
practice,  was  properly  -admitted.  It  was  ap- 
plicable to  the  explosive  described  in  the  com- 
plaint, and  apparently  even  to  the  kind  of 
dynamite  which  the  defendant  claims  was 
used,  and  tended  to  prove  the  dangerous  con- 
dition of  the  dynamite  as  described  In  the 
complaint,  namely,  that  it  was  liable  to  ex- 
plode when  subjected  to  pressure. 

There  was  no  error  in  excluding  the  ques- 
tion asked  the  defendant  by  his  counsel,  for 
the  purpose  of  showing  that  the  defendant 
acted  in  good  faith,  and  not  maliciously  or 
wantonly,  whether,  from  what  he  observed 
In  the  plalntllTs  use  of  dynamite,  and  what 
the  Interpreter  told  him  as  to  the  plaintitrs 
experience  before,  he  honestly  believed  that 
the  plaintiff  was  capable  of'  handling  and 
using  dynamite.  The  complaint  contained 
no  allegation  of  willful  or  wanton  conduct  by 
the  defendant.  The  plaintiff  disclaimed  such 
conduct  by  the  defendant,  and  any  right  to 
punitive  damages,  and  the  court  charged  the 
Jury  that  only  compensatory  damages  could 
be  awarded. 

Defendant's  witness  Daniel  having  testi- 
fied that  hardness  from  freezing  was  not  a 
defect  In  dynamite,  and  that  its  only  effect 
was  to  prevent  it  from  exploding,  the  ques- 
tion by  defendant's  counsel  as  to  when  dyna- 
mite was  defective  was  properly  excluded  as 
Irrelevant. 

Defendant's  witness  Baldwin  having  testi- 
fied that  he  had  used  dynamite  in  blasting 
for  20  years,  and  had  had  one  experience  with 
frozen  dynamite,  the  court  correctly  ruled 
that  he  bad  not  been  shown  to  be  qualified 
to  answer  the  question  whether,  from  his 
experience  and  what  he  had  read,  frozen  dy- 
namite was  more  liable  to  explode,  when  sub- 
jected to  pressure,  than  dynamite  In  a  plas- 
tic condition. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(MB.  I.  KO) 
CRANDAIX  ▼.  JOHNSON. 

(Supreme  Court  of  Rhode   Island.     June  21, 
1904.) 

ASBUiiPBiT— Acnon  on  sbaixd  inbtbxtxbiit. 
1.  Assumpsit  lies  only  on  a  simple  contract, 
and  therefore  will  not  lie  for  breach  of  cove- 
nants of  a  lease  Intentionally  undgr  seal,  as 
shown  by  the  attestation  dause  calling  attention 
to  the  tact  though  oae  of  seals  on  deeds  is 
optional. 


i 


'1.  Sa«  AsBumpelt,  Action  at,  voL  6,  Cent  Dig. 
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Aaaumpslt  by  Henry  Crandall  against  John 
Jobnson.  Defendant  petitlona  for  a  new 
trial.    Denied. 

Ax^ed  before  STINESS,  0.  J^  and  TIL* 
LIN6HAST  and  DOUQLAS,  JJ. 

B.  D.  Bassett,  for  plaintiff.  P.  H.  Qalnn, 
for  defendant 

PEB  CUBIAM.  I^lB  18  an  action  of  aa- 
aumpslt, brougbt  to  recover  damages  for 
breach  of  the  covenants  of  a  lease.  The  jury 
found  for  the  defendant,  and  the  plaintiff 
prays  for  a  new  trial.  It  would  be  useless 
to  grant  a  new  trial,  for  the  plaintiff  could 
not  recover  in  this  form  of  action  in  any 
event.  The  lease  is  executed  in  due  form 
under  the  Iiands  and  seals  of  both  parties, 
and  the  attestation  clause,  calling  attention 
to  that  fact,  shows  that  the  frame  of  the 
document  was  intentional.  The  statute  of 
1896,  which  dispensed  with  the  necessity -of 
seals  upon  deeds,  did  not  abolish  deeds,  or 
change  the  rules  of  common-law  pleading 
with  respect  to  them,  and  the  statute  still 
leaves  it  to  the  option  of  the  contracting  par- 
ties to  use  seals  if  they  choose.  The  action 
of  assumpsit  will  only  lie  upon  a  simple 
contract;  not  upon  a  specialty.  1  Ch.  PL 
•99. 

Petition  for  new  trial  denied,  and  the  cause 
remanded  to  the  common  pleas  division  foi 
Judgment  as  of  nonsuit. 


(26  R.  I.  2S7) 

SPENCER  et  aL  v.  SPENCEB  et  al. 

(Supreme   Court  of  Rhode  Island.     June   20, 

1904.) 

OORTBACT  TO   WnX  PBOPKBTY— KVIDENCE. 

1.  Evidence  in  a  suit  to  enforce  a  contract  for 
testamentary  disposition  held  insufficient  to 
show  that  the  minds  of  the  parties  met  in  a 
binding  contract,  but  to  show  that  the  negotia- 
tions were  broken  off. 

Suit  by  Lincoln  D.  Spencer  and  others 
against  Edward  P.  Spencer  and  others  to 
enforce  a  contract  for  testamentary  disposi- 
tion. Heard  on  blU,  answers,  and  proof. 
Bill  dismissed. 

See  55  Atl.  637. 

Argued  before  TILLINGHAST,  DOUG- 
LAS, and  BLODGETT,  JJ. 

G.  Ward  Kemp  and  William  M.  P.  Bowen, 
for  complainants.  William  B.  W.  Hallett, 
Jamesi  M.  Ripley,  and  John  Henshaw,  tot  re- 
spondents. 

DOUGLAS,  3.  It  appears  from  the  evi- 
dence in  this  case  that  the  complainant  Lin- 
coln Dyer  Spencer  and  his  uncle,  Obadiali 
B.  Spencer,  carried  on  a  Correspondence  for 
several  years  relating  to  the  disposition  of 
the  uncle's  property,  and  it  Is  this  correspond- 
ence which  the  complainants  rely  upon  to 
establish  the  contract  set  forth  in  their  bill 
of  complaint  None  of  the  letters  on  the  i>art 
Of  the  uncle  were  written  by  himself,  but 


they  were  composed  by  others,  who  say  that 
they  expressed  substantially  his  ideas.  No 
letters  are  produced  from  the  complainant, 
but  the  complainant  and  some  of  his  witness- 
es have  testified  to  their  recoUectioa  of  the 
contents  of  letters  which  were  sent  to  the 
uncle  by  or  on  behalf  of  the  nephew.  The 
letters  which  are  produced,  even  if  they  ac- 
curately expressed  the  intention  of  Obadiah 
B.  Spencer,  come  far  short  of  proving  any 
contract  between  the  parties.  At  the  most 
we  can  only  find  that  the  uncle  had  made  his 
will  in  favor  of  his  nephew,  and  was  disposed 
not  to  alter  it,  but  to  make  him  his  heir,  if 
on  further  consideration  the  nephew  was 
willing  to  carry  out  the  views  of  the  unde 
with  regard  to  his  business  and  property; 
but  we  do  not  find  that  the  uncle  bound  him- 
self by  any  definite  contract  to  make  his  will 
in  favor  of  the  nephew,  or  that  the  nephew 
made  any  binding  promise  on  that  consider- 
ation. After  the  visit  of  the  nephew  and  his 
family  to  the  uncle  in  1898,  it  is  clear  that 
the  eiq>ected  arrangement  was  abandtmed. 
There  is  evidence  that  the  complainant  ex- 
pressly announced  his  intention  to  give  up 
the  whole  arrangement  before  he  left  for  his 
home;  and  he  received  without  protest  so 
far  as  appears,  the  last  letter  of  the  uncle, 
written  two  years  before  bis  death,  which 
notified  him  that  a  new  will  had  been  made 
In  favor  of  a  grandson. 

The  legal  questions  which  are  Involved  In 
this  case  were  answered  by  the  coiurt  in  its 
opinion  on  the  demurrer  to  the  bill,  25  R.  L 
239,  66  Atl.  637,  but  it  may  not  be  superflu- 
ous to  say  that  we  fully  approve  the  doctrine 
•'ounced  by  the  Court  of  Appeals  of  New 
York  in  the  recent  case  of  Hamlin  v.  Stevens, 
60  N.  E.  119.  The  case  was  one  where  a 
nephew  claimed  to  have  a  contract  with  his 
aged  uncle,  wtilch  bound  the  latter  to  treat 
the  nephew  as  a  child  in  the  disposltliw  of 
the  nnde's  estate.  Vann,  J.,  sasrs:  "Contracts 
of  the  character  in  question  have  becmne  so 
frequent  in  recent  years  as  to  cause  alarm, 
and  the  courts  have  grown  conservative  as 
to  the  nature  of  the  evidence  required  to  es- 
tablish them,  and  in  enforcing  them,  when 
:5iabli8hed,  by  specific  performance.  Such 
contracts  are  easily  fabricated,  and  hard  to 
disprove,  because  the  sole  contracting  party 
on  one  side  is  always  dead  when  the  question 
arises.  They  are  the  natural  resort  of  un- 
scrupulous persons  who  wish  to  despoil  the 
estates  of  decedents.  In  Shakespeare  v. 
Markham,  72  N.  Y.  400,  this  court  declared 
that  'contracts  claimed  to  have  been  entered 
into  with  aged  or  infirm  persons,  to  be  en- 
forced after  death  to  the  detriment  and  the 
disinheriting  of  lawful  heirs,  who  otherwise 
would  be  entitled  to  their  estates,  are  prop- 
erly regarded  with  grave  suspicion  by  courts 
of  Justice,  and  should  be  closely  scrutinized, 
and  only  allowed  to  stand  when  established 
by  the  strongest  evidence.' "  Our  OMiclasion 
on  the  evidence  is  that  theoninds  of  the  par- 
ties never  met  in  any  binding  contract;  and 
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Xb&t  negotiations  to  that  end  were  broken  off 
at  ttae  time  of  the  nephew's  visit,  and  never 
resnmed. 
The  bill  must  be  dismissed,  with  costs. 


(26  s.  I.  114) 

STATE  V.  TOURJBB. 

(Supreme  Court  of  Rhode   Island.     Jnne  17,. 

1801.) 

STATXrrOBT    BAPB— IRDICTMKRr— ITSK    OW    WOBD 
"FBIiONIOUSLT." 

1.  An  indictment  for  the  statutory  offense  of 
carnally  kno-wing  a  girl  under  the  age  of  16 
years,  which  follows  subetantially  the  language 
of  the  statute  defining  it,  is  sufficient  without 
alleging  the  act  was  feloniously  done. 

Daniel  N.  Tourjee,  convicted  under  an  In- 
dictment, moves  in  arrest  of  Judgment  De- 
nied. 

Argued  befeore  TILLINGHAST,  DOU- 
GLAS, and  DUBOIS,  JJ. 

William  B.  Oreenougb,  Asst  Atiy.  Gen., 
for  the  State.  Samuel  W.  K.  Allen,  for  de- 
fendant 

TILLINGHAST,  J.  The  indictment  In  this 
case  charges  that  the  defendant,  on  the  day 
named  therein,  did  unlawfully  and  carnally 
know  and  abuse  one  Adaline  F.  Tourjee,  she 
being  then  a  girl  under  the  age  of  16  years. 
Upon  trial  the  defendant  was  found  guilty. 
and  the  case  is  now  before  us  09  a  motion 
in  arrest  of  Judgment,  based  upon  the  ground 
that  the  indictment  does  not  allege  that  the 
act  charged  was  feloniously  done. 

We  think  the  motion  should  l>e  overruled. 
The  ofTense  charged  Is  one  created  by  statute, 
and  the  language  used  In  the  indictment  is 
such  as  to  fully  and  erplicltly  set  out  all 
of  the  essential  elements  or  said  ofCense; 
and  no  claim  Is  or  could  be  made  that  the 
defendant  was  not  fully  informed  of  the  na- 
ture and  cause  of  the  accusation  against 
him.  Under  such  circumstances  the  court 
is  not  bound  by  the  purely  technical  rule  re- 
lied on  by  the  defendant  It  is  ordinarily 
sufficient  In  charging  statutory  offenses  to 
follow  substantially  the  language  of  thi^ 
statute,  and  that  has  clearly  been  done  ix 
this  Indictment  Even  conceding,  as  urgea 
by  defendant's  .counsel,  that  the  offense 
charged  contains  all  of  the  essential  ingre- 
dients of  the  common-law  crime  of  rape,  yet 
as  it  is  made  a  statutory  offense,  and  a  very 
different  penalty  Is  imposed  for  the  commls- 
■  slon  thereof  from  that  provided  for  the  crime 
of  rape  (see  Gen.  Laws  R.  L  1886,  c.  277,  |  5), 
and  especially  as  the  statute  defines  said  of- 
fense as  aforesaid,  there  is  no  reason  whatever 
for  requiring  the  use  of  the  technical  term 
"feloniously"  in  charging  the  same.  If  it  were 
a  common-law  felony,  and  nothing  less,  and 
the  statute  did  not  provide  what  should  con- 
stitute the  offense,  nor  prescribe  the  form 
of  indictment,  the  term  "feloniously"  would 
be  essential  in  order  to  comply  with   the 

%  I.  Bee  Indictment  and  Intormation,  toI,  gl.  Cent. 
Dl|.  {  262;    Rape,  vol.  42,  Cent.  Dig.  (  ZL 


Strict  rules  of  criminal  pleading.  State 
V.  Murphy,  17  R.  I.  701,  24  Aa  473,  16  L. 
R.  A.  660.  Bat  as  such  Is  not  the  fact,  the 
case  is  not  governed  by  this  bard  and  fast 
rule.  See  BIsh.  New  Grim.  Law,  voL  2,  S 
1133.  In  State  v.  Black,  63  Me.  210,  It  was 
held  that  under  the  Revised  Statutes  of 
Maine  (chapter  118,  |  17)  an  indictment  for 
having  carnal  knowledge  of  a  child  need  only 
set  forth  the  offense  in  the  words  of  the 
statute.  And  the  statute  of  that  state  is 
practically  identical  with  ours.  The  case 
referred  to  is  a  stronger  one  for  the  defend- 
ant than  Is  the  one  now  before  us,  as  the 
Maine  statute  makes  the  offense  in  ques- 
tion equivalent  to  the  crime  of  rape.  Xet 
the  court  held  that  the  Indictment  was  suf- 
ficient if  It  followed  the  language  of  the 
statute.  Tfa9  fonn  of  indictment  for  cases 
of  this  sort  as  given  in  Arch.  Grim.  Prac.  & 
PL  vol.  1,  pp.  1021,  1022,  does  not  use  the 
word  "feloniously." 

The  defendant's  motion  in  arrest  of  Judg- 
ment is  overruled,  and  the  case  remanded 
for  sentence. 

(26  R.  I.  226) 

RICHMOND  V.  NEW  YORK,  N.  H.  ft  H.  R. 
CO. 

(Supreme  Court  of  Rhode   Island.     June  14. 
1804.) 

CONTBA.CT8— CONSTBUCTION— RAILBOADS  —  LIA- 

BILITT   FOB   FIBES   COMMUNICATED 

BY  ENGINE— BELEASK. 

l.An  owner  of  an  icehouse,  desiring  to  have 
defendant  railroad  run  a  spur  track  from  the 
main  line  to  the  icehouse,  contracted  for  the 
building  of  such  a  track;  the  agreement  stipu- 
lating that  the  owner  would  assume  all  risk  of 
damage  to  the  buildings  by  fire  communicated 
from  locomotives  of  the  defendant  by  sparks  or 
otherwise,  and  release  the  railroad  from  all 
claims  that  might  arise  for  damages,  etc.  Held, 
that  the  release  was  not  limited  to  fires  arising 
from  sparks  from  an  engine  on  the  spar  tntk, 
but  applied,  also,  to  fires  caused  by  sparks  from 
an  engine  on  the  main  line. 

Action  by  Lorenzo  D.  Richmond  against 
the  New  York,  New  Haven  ft  Hartford  Rail- 
road Company.  There  was  a  Judgment  for 
defendant,  and  plaintiff  petitions  for  a  new 
trial.    Petition  denied. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST and  DOUGLAS,  JJ. 

Walter  B.  YUicent  for  plaintiff.  David 
S.  Baker  and  Lewis  A.  Waterman,  for  de- 
fendant 

STINESS,  C.  J.  This  suit  was  brought 
under  provisions  of  the  defendant's  charter, 
to  recover  damages  for  the  destruction  of  the 
plaintifTs  icehouse  by  fire  started  from 
sparks  from  a  locomotive  of  the  defendant. 
The  trial  Judge  directed  a  verdict  for  the  de- 
fendant, and  the  plaintiff  petitions  for  a 
new  trial. 

The  facts  upon  which  the  verdict  was  di- 
rected are  these:  The  plaintiff  was  the  own- 
er of  an  icehouse  by  the  side  of  the  defend- 
ant's roadbed,  and  desired  to  have  a  spur 
track  run  from  the  main  line  onto  his  land. 
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An  agreement  In  writing  was  entered  into 
between  the  parties  whlcb  stipulated  that 
the  defendant  should  build  the  track;  that 
the  plaintiff  should  pay  for  its  cost;  that  he 
should  cover  the  roof  and  sides  of  the  build- 
ing^ which  were  or  should  be  erected  on  bis 
premises  with  noncombnstlble  material;  tliat 
be  "will  assume  all  risk  of  damage  to  said 
buildings  and  the  contents  thereof  by  fire 
c<»nmunlcated  from  locomotiTes  of  the  party 
of  the  first  part  [the  defendant]  by  sparks  or 
otherwise,  and  waives,  and  hereby  releases 
the  party  of  the  first  part  from  all  claims 
that  may  arise  for  such  damages  and  agrees 
to  Indemnify  the  said  party  of  the  first  part 
4Dd  hold  it  harmless  from  or  on  account  of 
any  such  dalm  that  may  be  made  by  any  in- 
surer or  any  other  person." 

The  plaintiff  claimed  that,  as  the  subject- 
matter  of  the  agreement  was  the  spur  track, 
the  release  applied  only  to  fires  from  sparks 
from  an  engine  on  that  track,  and  not  to 
sparks  from  engines  on  the  main  line,  in- 
voking the  rule  that  a  general  statement  fol- 
lowing a  particular  statement  must  be  con- 
strued to  apply  to  the  matters  covered  by 
the  latter.  The  trial  judge  ruled  that,  as 
the  agreement  covered  fires  communicated 
by  the  defendant's  locomotives  by  sparks  or 
otherwise,  it  covered  all  the  tracks,  and  was 
not  confined  to  those  originating  from  the 
spur  track.  The  rule  relied  on  by  the  plain- 
tiff is  a  familiar  one,  but  we  fall  to  see  that 
it  has  application  to  this  case.  Its  purpose 
is  to  guard  against  an  undue  extension  of  a 
statute  or  a  contract,  when  certain  things 
have  been  specified,  and  then  general  terms 
have  been  used  with  the  enumerated  terms 
presumptively  in  mind,  and  with  the  inten- 
tion to  cover  things  generally  of  that  class. 
The  rule  applies  only  when  there  has  been  a 
preceding  statement  by  which  the  subsequent 
provision  may  be  qualified.  Pott.  Dwarris, 
236;  Sntb.  St  Const  |  268;  Rallton  v.  Tay- 
lor, 20  R.  I.  279,  38  AU.  080,  39  L.  R.  A.  246. 
In  this  agreement  there  was  no  such  preced- 
ing statement,  ^o  other  mention  Is  made  of 
locomotives,  fires,  damages,  or  claims  whlcb 
are  the  elements  of  the  clause  in  questloL. 
and  which  the  plaintiff  seeks  to  qualify. 
The  preceding  clause,  to  build  a  spur  track 
at  the  plalntUTs  expense  on  bis  own  land, 
and  for  his  own  convenience,  was  a  contract 
on  the  defendant's  part  standing  by  itself. 
It  imports  no  relation  to  the  clause  about 
fires.  The  latter  clause  is  general,  and  we 
see  no  limitation  of  it,  either  expressly  or 
by  natural  or  necessary  implication.  On  the 
contrary,  we  think  the  contract  implies  the 
exemption  claimed  by  the  defendant  in  the 
words  "all  claims  that  may  arise  from  snch 
damages,"  which  are  words  relating  to  cause 
of  damage,  rather  than  to  the  location  of 
such  c^u;se.  Moreover,  the  indemnity  ex- 
tends to  any  "claim  that  may  be  made  by 
any  insurer,  or  any  other  person."  This 
language  is  very  comprehensive,  and  pre- 
sents no  suggestion  that  it  is  to  be  limited  to 
fires  on  the  spur  track.    We  cannot  conceive 


that  it  could  liave  been  in  the  minds  of  the 
parties  thns  to  limit  the  operation  of  the  con- 
tract, without  some  express  words  to  that  ef- 
fect The  cases  relied  on  by  the  plaintiff  pre- 
sent conditions  radically  different  from  the 
contract  before  us,  because  of  the  mention  of 
a  specified  class.  Indicating  the  class  after- 
wards referred  to  in  general  terms.  For  ex- 
ample, in  Casher  v.  Holmes,  2  B.  &  A.  592, 
where  a  statute  imposed  duties  on  brass, 
copper,  pewter,  tin,  and  other  metals  not 
enumerated,  it  would  have  been  as  unrea- 
sonable to  hold  that  gold  and  silver,  though 
metals,  were  intended  to  be  Included  in 
that  class  of  metals,  for  levying  duties,  as 
it  would  be  to  hold  tliat  diamonds  and 
other  precious  stones  were  to  be  included 
in  a  class  which  mentioned  only  marble^ 
granite,  and  other  stones.  Obviously  the 
metals  and  stones  which  might  be  includ- 
ed under  a  general  description  would  not 
be  regarded  as  in  the  same  class  as  those 
particularly  described.  If,  In  the  pres- 
ent case,  fires  had  been  referred  to  gen- 
erally, it  would  be  proper  to  consider  them 
to  mean  fires  from  causes  like  those  men- 
tioned; but  it  would  be  a  great  stretch  of 
the  rule  of  construction  to  limit  this  con- 
tract to  fires  from  engines  on  the  spur  track, 
when  there  is  nothing  to  show  that  it  was 
Intended  to  1)0  so  limited,  except  the  mere 
fact  that  a  spur  track  was  to  be  built  As 
the  contraot  provided  for  the  erection  of  new 
buildings,  the  defendant  might  naturally  re- 
fuse to  furnish  facilities  for  such  extension, 
increasing  Its  risk  of  liability,  unless  It  was 
exempted  from  such  risk.  This  seems  to  us 
to  be  the  most  reasonable  Interpretation  of 
the  contract  The  plaintiff's  agreement  to 
cover  the  buildings  with  noncombnstlble  ma- 
terial was  of  advantage  to  the  defendant  for 
locomotives  on  its  main  line  as  well  as  on 
the  spur  track.  This  the  plaintiff  did  not 
do.  If  he  had  done  so,  the  fire  could  not 
have  occurred  in  the  way  here  claimed.  Qe 
is  therefore  suing  for  damages  caused  by 
the  breach  of  his  own  agreement,  the  scope 
of  which  Is  broad  enough  to  cover  all  tracks. 
The  construction  of  the  contract  was  for  the 
court,  and  we  think  the  Interpretation  given 
was  correct 

As  the  contract  was  clear  In  its  terms, 
there  was  no  question  for  the  jury,  and  the 
ruling  of  the  court  was  right.  In  refusing  to 
submit  the  construction  of  the  contract  to 
the  Jury.^    Wheeler  v.  Schroeder,  4  R.  1.  383. 

The  plaintiff  ottered  to  show  that  an  agent 
of  the  defendant  made  representations  by 
reason  of  which  the  plaintiff  signed  the 
agreement  The  questions  proposed  make 
no  reference  to  any  false  or  fraudulent  rep- 
resentation, but  they  rather  Imply  that  the 
agent  simply  expressed  his  understanding  of 
the  agreement.  The  testimony  was  prop- 
erly rejected.-  Hassett  v.  Cooper,  20  B.  L 
585,  40  Atl.  841. 

The  verdict  for  the  defendant  was  rightly 
directed,  and  the  petition  for  a  new  trial  Is 
denied. 
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(17  Conn.  W) 

STATE  V.  STOCKFORD  et  ol.      ' 
(Supreme  Conrt  of  Errors  of  Ck>nnecticnt.    Aug. 
12,1904.) 

CKIiaRAI.    CONSPIBACT  —  URLAWFXn.    FDBPOSK 

AND    ICEANS— -8TBIKEB— EVIDENCB— 

CBO8S-KXAXINATI0N. 

1.  A  combination  of  persons  for  the  accom- 
plishment of  a  particular  object  Is  criminal  if 
tlie  object  is  criminal,  or  if  the  means  by  which 
it  is  to  be  accomplislied  are  criminal. 

2.  A  conspiracy  to  compel  truclcmen  and  liv- 
erymen to  sign  an  agreement  to  employ  only 
union  drivers,  to  pay  them  certain  waera,  and 
defining  a  day's  work,  is  not  criminal,  there  be- 
ing nothing  criminal  in  the  agreement,  if  the 
ody  purpose  of  the  combination  is  to  procure 
the  ^niiig  of  the  agreement  to  advance  the 
Intimate  interests  of  the  employes,  without 
the  view  of  injuring  the  business  and  property 
of  the  employers,  unless  the  methods  to  be  pur- 
sued to  compel  Uie  signing  are  criminal. 

3.  A  combination  to  cause  a  strike  for  the 
purpose  of  injuring  and  destroying;  the  business 
and  property  of  another  or  deprivmg  him  of  his 
liberty  or  proiierty  without  just  cause  is  unlaw- 
ful and  criminal. 

4.  A  combination  which  contemplates  the  use 
of  force,  threats,  or  intimidation  to  induce  work- 
men to  abandon  together  the  service  of  their 
employers  is  criminal. 

0.  Workmen  may  lawfully  combine  to  accom- 
plish their  withdrawal  in  a  body  from  the  serv- 
ice of  their  employers,  to  obtain  an  advance  in 
wages,  a  reduction  of  hours,  or  any  other  legiti- 
mate advantage,  though  they  know  this  will  in- 
jure the  business  of  their  employers,  provided 
such  abandonment  of  work  is  not  in  violation 
of  any  contract,  and  is  conducted  in  a  lawful 
manner,  and  not  under  such  circumstances  as  to 
wantonly  or  maliciously  Inflict  injury  to  person 
or  proper^. 

6.  A  combination  to  use  the  following  methods 
of  obtaining  the  execution  of  an  agreement  by 
employers  as  to  employing  help :  to  place  pickets 
near  their  places  of  business,  who  shall,  by 
threats  and  intimidation,  prevent  persons  from 
continuing  or  entering  into  their  employment: 
to  threaten  and  intimidate  their  customers,  and 
force  and  compel  them  to  give  np  all  business 
relations  with  said  employers;  and  by  threats, 
intimidation,  and  persuasion  to  compel  the  mem- 
bers of  labor  unions  to  refrain  from  dealing  with 
said  employers  or  persons  dealing  with  them — 
is  one  to  compel  persons  by  threats  and  intim- 
idation to  refrain  from  doing  what  they  have 
a  legal  right  to  do;  the  use  of  which  means  for 
which  purpose  Gen.  St.  I  1206,  makes  a  crime. 

7.  A  combination  to  prevent  employers  from 
carrying  on  th^ir  business,  and  to  ruin  and  de- 
stroy their  business  and  property,  as  the  meth- 
od of  obtaining  the  execution  of  an  agreement 
by  the  employers  as  to  employing  help,  is  crim- 
inal nt  common  law,  as  well  as  under  €>en.  St 
IJKe,  i  129«. 

8.  Any  words  or  acts  calculated  and  intended 
to  cause  an  ordinary  person  to  fear  an  injury 
to  person,  business,  or  property  are  sufficient 
under  Oen.  St.  1902,  i  1296,  making  it  a  crime 
to  threaten  or  use  any  means  to  intimidate  any 
person  to  compel  him,  against  his  will,  to  do  or 
abstain  from  doing  any  act  which  he  has  a  legal 
right  to  do. 

9.  On  a  trial  for  criminal  conspiracy,  evidence 
of  acts  of  defendants  and  their  agents  in 
endeavoring  to  accomplish  the  purpose  of  the 
conspiracy,  is  admissible  as  evidence  of  the 
manner  in  which  it  was  designed  to  be  accom- 
plished; and,  after  prima  facie  proof  of  the 
conspiracy,  evidence  of  the  acts  and  declarations 
Of  the  individual  conspirators  is  admissible. 

10.  On  a  trial  for  criminal  conspiracy  to  ob- 
tain execution  of  an  agreement  by  employers 

ft.  See  Conspiracy,  voL  U,  Cent.  Dig.  {{  9,  G6. 
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by  compelling  their  customers,  by  threats  and 
intimidation,  to  give  up  business  relations  with 
said  employers,  evidence  of  the  loss  of  custom 
may  be  introduced,  without  proof  by  direct  evi- 
dence tiiat  said  customers  had  been  solicited 
by  defendants  to  refrain  from  giving  their  pat- 
ronage ;  it  being  a  question  for  the  jury  on  all 
the  evidence  whether  the  losses  of  custom  were 
occasioned  by  the  alleged  acts. 

11.  On  a  trial  for  criminal  conspiracy  to  ob- 
tain execution  by  employers  of  an  agreement  as 
to  employment  of  help,  requiring  them,  among 
other  things,  to  employ  only  union  men,  a  wit- 
ness, who  has  testified  that  after  going  out  on 
the  strike  he  resumed  work,  that  on  several  o» 
casions  thereafter  a  crowd  of  men  wearing  the 
union  button  hooted  and  yelled  at  him,  ana  in- 
sulted and  threatened  him,  and  told  him  that 
they  would  get  even  with  him,  and  that  one  of 
them,  who  had  before  interfered  with  his  team, 
said  if  he  had  him  out  of  his  wagon  he  would 
break  his  head,  and  that  he  would  do  it  yet,  may 
testify  that  one  night  a  week  later,  while  he  was 
acting  as  watchman  for  his  employer,  some  one 
shot  at  him,  the  bullet  striking  near  him;  the 
facts  testified  to  being  sufficient  to  warrant  the 
leaving  to  the  jury  of  the  question  whether  the 
shooting  was  by  a  union  man. 

12.  On  a  trial  for  conspiracy  to  obtain  execu- 
tion by  job  truckmen  and  liverymen  of  an 
agreement  as  to  employment  of  help,  providing, 
among  other  things,  that  only  union  men  should 
be  employed,  a  defendant  who  has  testified  that 
he  was  president  and  business  agent  of  the 
local  union,  and  presided  at  all  its  meetings, 
and  assisted  in  preparing  the  form  of  agree- 
ment, and  was  present  at  the  meeting  when  the 
jitrike  was  ordei-ed,  and  that  the  men  were  in- 
structed not  to  interfere  with  or  annoy  any  one. 
may,  on  cross-examination,  be  asked  if  he  did 
not  understand  that  the  purpose  of  the  strike 
was  to  cripple,  in  their  business,  those  employ- 
ers who  had  refused  to  sign  the  agreement,  and 
if  it  was  not  the  purpose,  as  he  understood  it, 
that  his  branch  of  the  union  should  be  in  abso- 
lute control  of  all  the  teamsters  in  the  city. 

13.  On  a  trial  for  conspiracy  to  compel  employ- 
ers to  sign  an  agreement  providing,  among  other 
things,  that  they  should  employ  only  union  men, 
a  defendant  having  testified  that  the  union  in- 
structed pickets  to  use  no  violence,  it  was  prop- 
er on  cross-examination  to  show  the  action  of  the 
union  when  informed  that  violence  had  l>een 
used  by  their  men,  and  fpr  that  purpose  to  show 
that  the  union  had  paid  counsel  to  defend  union 
men  arrested  for  using  violence. 

14.  On  a  prosecution  for  conspiracy  to  compel 
employers  to  enter  into  an  agreement,  by  means 
of  a  strike  and  violence,  a  defendant,  who  has 
testified  on  direct  examination,  to  instructions 
given  to  union  men  to  use  no  violence,  and  on 
cross-examination  that  he  had  no  knowledge  of 
any  interfering  with  K.,  who  was  working  for 
one  of  said  employers,  and  that  he  had  not  in- 
terfered with  him,  may,  for  the  purpose  of  con- 
tradicting him,  be  further  asked  on  cross-exam- 
ination, in  connection  with  the  offer  of  the  rec- 
ord of  his  conviction,  if  he  was  not  the  person 
convicted  of  having  committed  a  breach  of  the 
peace  on  K.  during  the  strike. 

Appeal  from  Superior  Court,  New  Hayen 
County;    Milton  A.  Shumway,  Judge. 

Orrln  J.  Stockford  and  others  were  con- 
victed of  criminal  conspiracy,  and  appeal 
Affirmed. 

The  information  contains  six  cotintg  char-  - 
ging  conspiracies  to  injure  as  many  different 
parties,  each  alleged  to  have  been  committed 
by  the  eight  named  defendants.  In  the  first 
three  counts  the  defendants  are  described  as 
being  the  officers,  agents,  and  members  of  an 
association  or  labor  union  known  as  "Local 
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340  of  the  Team  Drivers'  International 
Union,"  and  In  the  remaining  counts  as  the 
officers,  agents,  and  members  of  a  labor 
union  known-  as  "Local  No.  483,  Carriage 
Drivers'  Union  of  the  City  of  New  Haven 
Connecticut."  The  first  count  charges  that 
said  defendants  and  other  unknown  persons 
on  the  18th  of  April,  1903,  unlawfully  and 
maliciously  conspired  and  agreed  together  to 
compel  the  Peck  &  Bishop  Company,  a  cor- 
poration located  in  New  Haven,  and  engaged 
in  the  business  of  trucking,  etc.,  in  New 
Haven,  and  employing  a  large  number  of 
teamsters,  who  were  members  of  said  "Local 
340,"  and  the  officers  and  agents  of  said 
Peck  &  Bishop  Company,  against  their  will, 
to  execute  and  enter  Into  the  following  agree- 
ment with  said  association  and  the  members 
thereof: 

"Agreement  between  the  Master  Teamsters 
of  the  City  of  New  Haven  and  Vicinity 
and  the  Members  of  Local  340  of  the 
Team  Drivers'   International  Union. 

"Article  I.  Party  of  the  first  part  agrees 
to  employ  as  teamsters  none  but  members  of 
Local  340,  or  those  who  are  willing  to  be- 
come members  at  the  next  regular  meeting. 

"Art.  II.  It  is  further  agreed'  that  no  objec- 
tions shall  exist  on  the  part  of  the  employees 
to  the  conditions  of  this  contract  for  a  stipu-. 
lated  time  from  date  herein  named. 

"Art.  III.  Each  and  every  member  of  Local 
340  shall  be  treated  in  a  fair  and  impartial 
manner,  and  shall  suffer  no  persecution  be- 
cause of  his  union  principles,  or  affiliation 
with  organized  labor. 

"Art  IV.  This  local  shall  at  all  times  have 
at  heart  the  interest  and  welfare  of  its  em- 
ployers' business,  and  every  member  is  ex- 
pected to  acquit  himself  in  an  honorable  and 
straightforward  manner,  leaving  as  little 
as  possible'  for  criticism. 

"Art.  y.  If  any  employer  becomes  dissatis- 
fied with  the  services  of  any  member  of  this 
local,  such  member  shall  be  given  a  chance 
to  hear  charges  by  employer,  and  shall  be 
heard  in  his  own  behalf  before  dismissal; . 
and  any  member  found  guilty  of  violating 
this  agreement  shall  be  fined,  suspended,  or 
expelled  from  Local  340,  according  to  the 
option  of  the  local. 

"Art  VI.  Ten  hours  to  constitute  a  day's 
work, 

"Art  VII.  All  members  driving  one  horse 
shall  receive  not  less  than  $10.50  per  week, 
six  days  to  constitute  a  week's  work.  Two 
horse  drivers  shall  receive  not  less  than  $12 
per  week,  six  days  to  constitute  a  week's 
work.  Four  horse  drivers  to  receive  not  less 
than  $13.50  per  week,  six  days  to  constltate 
a  week's  work.  All  members  to  receive  time 
and  one-half  for  all  overtime. 

"Art.  VIII.  Under  no  circumstances  will 
any  member  of  Local  340  work  July  4,  Labor 
Day,  or  Christmas,  unless  absolutely  neces- 
sary. 

"Teams  to  be  taken  care  of  on  such  days 
free  of  charge,  if  necessary.    If  members  of 


Local  340  work  on  said  holidays  they  shall 
receive  double  time  for  same. 

"Art  IX.  This  agreement  to  remain  In  ef- 
fect for  the  term  of  one  year  from  the  1st 
day  of  May,  1903,  unless  altered  by  the  con- 
sent of  both  parties  affected. 

"For  Local  340." 

It  is  further  alleged  in  the  first  count  that 
as  a  part  of  said  conspiracy  the  defendants 
agreed  together  upon  the  following  unlaw- 
ful methods  and  means  by  which  to  accom- 
plish said  purpose  of  the  conspiracy:  (1) 
That  the  defendants  and  their  unknown  as- 
sociates would  cause,  induce,  and  persuade 
all  the  employes  of  the  Peck  &  Bishop  Com- 
pany to  strike,  and  leave  the  employment 
of  said  company;  (2)  that  they  would  place 
pickets  near  the  places  of  business  of  said 
company,  who  would,  by  threats  and  intimi- 
dation, prevent  persons  from  continuing  or 
entering  into  the  employment  of  said  com- 
pany; (3)  that  they  would  threaten  and  in- 
timidate the  business  customers  of  said 
company,  and  force  and  compel  them  to 
give  up  all  business  relations  with  said 
company;  (4)  that  they  would,  by  threats, 
intimidation,  and  persuasion,  compel  the  mem- 
bers of  said  association,  and  of  other  as- 
sociations and  labor  unions,  to  refrain  from 
employing  said  company  and  from  employing 
or  trading  with  those  who  employed  said  com- 
pany; (5)  that  they  would  prevent  said  com- 
pany from  carrying  on  Its  business,  and 
would  ruin  and  destroy  the  business  and 
property  of  said  company;  and  that  In  pur- 
suance of  said  conspiracy  the  defendants  and 
their  said  associates  performed  said  acts  so 
agreed  upon  as  the  methods  of  accomplishing 
the  purpose  of  said  conspiracy.  The  remain- 
ing five  counts  are  similar  to  the  first  count, 
excepting  that  the  names  the  Smedley  Com- 
pany of  New  Haven  and  Sheldon  L.  Squler 
of  New  Haven  appear  in  the  second  and 
third  counts,  respectively,  in  place  of  the 
name  the  Peck  &  Bishop  Company  in  the 
first  count,  and  that  the  names  of  Martin  C. 
Swaner,  Frank  N.  Palmer,  and  James  L. 
Nesblt  each  described  as  of  New  Haven, 
and  as  engaged  in  the  livery  business,  etc., 
and  employing  for  that  pmrpose  a  large  num- 
ber of  workmen,  who  were  members  of 
"Local  483,"  appear  In  the  fourth,  fifth,  and 
sixth  counts,  respectively,  in  the  place  of 
the  name  the  Peck  &  Blsb<H>  Company  in 
said  first  count,  and  with  the  further  exer- 
tion that  the  agreement  described  In  the 
fourth,  fifth,  and  sixth  counts,  alleged  to 
have  been  required  to  be  executed  by  the 
liverymen,  did  not  contain  articles  2  and 
8  of  the  agreement  above  set  forth  to  be 
executed  by  the  team  owners,  and  contain- 
ed different  provisions  as  to  the  time  re- 
quired for  a  day's  or  week's  work  and  as  to 
the  wages  to  be  paid. 

It  appears  from  the  finding  that  the  state 
offered  evidence  tending  to  prove  all  these 
allegations,  and  to  show  that  the  team  own- 
ers described  In  the  first  three  counts  and 
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liverymen  described  in  tbe  last  three  counts 
bavlng  refused  to  sign  said  agreements,  the 
acts  described  In  the  Information  as  the 
methods  and  means  adopted  to  accomplish 
the  purpose  of  the  alleged  conspiracy  were 
performed  and  carried  out  by  the  defendants 
and  their  associates,  and  that  the  defendants 
offered  evidence  to  show  that  said  allegations 
were  not  troek  and  that  neither  they  nor  oth- 
er officers  or  members  of  the  union  ever 
Instructed  any  pickets  to  In  any  way  inter- 
fere with  the  employes  of  said  team  owners 
and  liverymen,  or  to  use  any  threats,  in- 
timidations, or  violent  methods,  but  instruct- 
ed them  that  without  using  any  violence  or 
stopping  them  from  their  work  tbey  might 
persuade  nonunion  men  to  Join  the  union. 

The  state  having  offered  evidence  that  the 
defendants  and  othe;:  members  of  the  unions 
had,  after  the  commencement  of  the  strike, 
endeavored,  by  threats,  to  prevent  customers 
from  further  patronizing  said  team  owners 
and  liverymen,  one  Norton,  an  employ^  of 
the  Peck  &  Bishop  Company,  and  familiar 
with  its  business,  and  one  Donnelly,  secre- 
tary of  the  Smedley  CJompany,  were  permit- 
ted to  testify  as  to  the  number  of  customers 
lost  by  said  companies,  respectively,  after 
the  strike,  against  tbe  objection  of  the  de- 
fendants that  it  did  not  appear  how  said  cus- 
tomers were  lost.  Alfred  Coolman,  a  team- 
ster of  the  Peck  &  Bishop  Company,  testi- 
fied that  he  ceased  work  the  first  week  of  the 
strike,  and  then  resumed  work;  that  after- 
wards he  saw  twenty-five  or  thirty  teamsters 
wearing  tbe  union  button,  some  of  whom  in- 
sulted and  threatened  him;  that  on  one  oc- 
casion a  crowd  of  twenty  or  more  teamsters 
booted  and  yelled  at  him  as  he  was  driving  a 
team  of  tbe  Peck  &  Bishop  Company,  and 
three  of  them,  who  wore  the  union  button, 
stopped  him,  and  talked  of  "pulling  him  off 
the  wagon  and  smashing  him,"  and  told  him 
they  would  get  even  with  him;  that  on  an- 
other occasion  while  the  witness  was  driving 
a  wagon  for  said  company  one  Taylor,  a 
teamster,  who,  it  had  been  shown,  belonged 
to  the  union,  and  had  worked  for  tbe  Peck  & 
Bishop  Company,  and  had  at  least  on  one 
other  occasion  interfered  with  the  teams  of 
tbe  company,  said  to  the  witness,  "If  I  bad 
yon  out  of  the  wagon  here,  I  would  break 
yonr  bloody  bead,  and  I  will  do  it  yet;"  that 
one  night  while  the  witness  was  acting  as  a 
watchman  for  the  Peck  &  Bishop  Company, 
about  a  week  after  said  remark  of  Taylw, 
some  one  shot  at  blm,  and  that  "be  felt  the 
wind  of  it,"  and  one  of  tbe  ballets  struck  a 
wire  on  a  bale  of  hay  against  which  the  wit- 
ness was  leaning.  This  testimony  was  re- 
ceived against  the  objection  of  the  defend- 
ants that  the  shooting  had  not  been  connected 
with  any  union  man. 

William  Talmadge,  one  of  the  defendants, 
bavlng  testified  on  behalf  of  the  defendants 
that  he  was  president  of  Local  340,  and  as- 
sisted in  preparing  the  form  of  said  agree- 
ment; that  be  was  the  business  agent  of  the 


onion,  and  {vesided  at  its  meetings;  and  that, 
tbe  men  were  instructed  not  to  interfere  with 
or  annoy  any  one — ^was  asked  on  cross-ex- 
amination, after  he  had  testified  that  he  was 
present  at  the  meeting  when  the  strike  was 
ordered.  If  he  did  not  understand  tliat  the 
purpose  of  calling  out  the  men  from  those 
concerns  and  Individuals  who  had  refused  to 
sign  the  agreement,  was  to  cripple  them  in 
their  business.  The  witness  answered:  "I 
Imew  that  if  they  did  not  sign  that  agree- 
ment the  men  would  be  called  out  That  was 
tbe  object  of  calling  the  men  out,  naturally." 
This  evidence  was  admitted  against  the  de- 
fendants' objection  that  it  was  immaterial 
and  Improper  and  called  for  the  witness'  con- 
struction of  an  act  of  the  union.  The  same 
witness  was  asked  whether  it  was  not  the 
purpose,  as  he  nnderstood  it  that  tils  branch 
of  the  union  should  be  In  absolute  control  of 
all  the  teamsters  employed  In  New  Haven. 
He  answered  that  he  could  not  state  they 
controlled  them  all.  The  defendants'  gen- 
eral objection  to  this  question  and  answer 
was  overruled. 

Peter  Flynn,  one  of  the  defendants,  having 
testified  in  behalf  of  the  defendants  that  he 
was  secretary  of  Local  340,  that  he  appointed 
pickets,  and  instructed  them  as  to  their  du- 
ties, and  that  they  should  use  no  violence, 
and  that  th^  were  so  instructed  at  the  meet- 
ings of  the  union,  but  that  instances  of  vio- 
lence had  come  to  the  knowledge  of  himself 
and  other  officers  of  the  union,  and  having 
testified  on  cross-examination  that  as  sec- 
retary he  had  employed  counsel  to  defend 
men  who  had  be&a  arrested  for  using  vio- 
lence, was  asked  on  cross-examination  who 
paid  such  counsel.  The  witness  answered, 
"The  Union."  Defendants'  objection  to  said 
question  and  answer  were  overruled  by  the 
court 

Tbe  defendant  Cornelias  testlfled  upon  di- 
rect examination  as  to  Instructions  given  to 
union  men  to  use  no  violence,  and  on  cross- 
examination  that  he  had  no  knowledge  of  any 
one  interfering  with  one  Joseph  Kinney  by 
insulting  or  abusive  language  or  otherwise, 
excepting  as  he  had  read  of  it;  and  that  be 
did  not  so  interfere  with  him  and  insult  him. 
He  was  thereupon  asked  by  the  state's  attor- 
ney if  he  was  not  tbe  person  convicted  In  the 
court  of  common  pleas  of  having  on  the  17th 
of  May,  1903,  committed  a  breach  of  the  peace 
in  New  Haven  streets  upon  said  Kinney.  In 
connection  with  this  inquiry  tbe  state  offered 
the  record  of  such  conviction,  the  defendants 
having  before  objected  to  the  question  wheth- 
er the  witness  had  been  convicted  of  using 
violence  during  the  strike,  upon  the  ground 
that  the  record  was  the  best  evidence.  Tbe 
court  admitted  said  Inquiry  against  the  de- 
fendants' objection. 

Among  other  things,  the  defendants  re- 
quested the  court,  in  substance,  to  charge  the 
Jnry  that  the  defendants  and  other  members 
of  tbe  anions  had  a  legal  right  to  strlk*  for 
the  purpose  of  obtaining  higher  wages,  mi- 
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thougb  tbey  may  liaT«  known  tbat  by  so  do- 
ing tbe  strike  wonld  injure  tlie  business  of 
their  employers;  that  there  was  nothing  un- 
lawful In  the  agreements  presented  to  the 
team  owners  and  liverymen  for  signature, 
and  that  upon  their  refusal  to  sign  it  the  ac- 
cused had  the  right  to  stop  work,  and  request 
all  others  to  stop  work,  until  some  satisfac- 
tory arrangement  should  be  made  as  to  wages 
and  honrs  of  labor;  that  members  of  a  union 
bad  a  right  to  trade  with  whom  they  pleased, 
and  to  solicit  members  of  other  uni(ms  and 
others  to  give  their  patronage  to  union  men 
and  those  friendly  to  them,  and  to  cease  to 
give  their  trade  and  patronage  to  others,  and 
tliat  an  agreement  among  members  of  a  union 
to  solicit  patronage  and  trade  to  be  so  given, 
as  a  means  of  inducing  employers  from  whom 
such  union  men  have  struck  to  make  satis- 
factory terms  as  to  rate  of  wages  and  hours 
of  labor,  was  not  unlawful,  and  did  not  con- 
stitute an  unlawful  combination;  that  mem- 
bers of  a  nnlon  had  the  right  to  refuse  to 
work  with  nonunion  men,  and  to  combine  to 
establish  a  rule  not  to  work  with  them,  and 
that  the  refusal  of  union  men,  in  pursuance 
of  such  a  rule,  and  not  with  malicious  in- 
tent to  injure  the  business  of  another,  to  so 
work,  was  not  unlawful;  that  tbe  sending 
out  of  pickets,  after  the  strike,  not  In  suffi- 
cient numbers  to  overawe  or  Intimidate  em- 
ployes, and  without  instructions  to  use  vio- 
lence, but  to  persuade  workmen  to  Join  the 
union  and  Join  In  the  strike  for  the  purpose 
of  obtaining  what  the  union  deemed  to  be 
sufficient  wages,  and  a  combination  to  so  em- 
ploy pickets  for  that  purpose,  were  not  un- 
lawful. 

E.  P.  Arvine,  Edward  3.  Maher,  and  James 
M.  Sullivan,  for  appellants.  William  H.  Wll- 
lUms.  State's  Atty.,  and  Alfred  N.  Wheeler, 
Ass't  State's  Atty. 

HALL,  J.  (after  stating  the  facts).  The 
Information  alleges  a  combination  of  the  de- 
fendants and  others;  the  purpose  to  be  ef- 
fected by  the  combination;  the  acts  by  which 
that  purpose  was  to  be  accomplished,  and  the 
performance  of  such  acts.  The  allegations 
as  to  these  subjects  are  the  same  in  the  sev- 
eral counts,  excepting  that  two  different 
agreements  were  presented  to  t>e  executed, 
and  that  they  were  to  be  signed  by  differ- 
ent parties.  By  these  allegations  but  a  single 
offense  is  described  in  each  count,  namely,  a 
criminal  combination  to  procure  a  certain 
agreement  to  be  signed  by  certain  described 
methods.  A  combination  of  persons  for  the 
accomplishment  of  a  particular  object  may 
be  criminal  either  because  the  object  itself 
is  criminal  in  its  character,  or  because  the 
means  by  which  tbat  object  is  to  be  effected 
are  criminal.  State  v.  Gannon,  75  Conn. 
206-210,  52  Atl.  TOT.  The  agreements  which 
tbe  defendants  sought  to  have  signed  contain 
no  provisions  which  are  contrary  to  the  crim- 
inal law  of  this  state,  and,  if  the  only  purpose 


of  the  combination  was  to  procure  these 
agreements  to  be  entered  into  in  order  to  ad- 
vance the  legitimate  interests  of  the  em- 
ployes of  the  team  owners  and  liverymen, 
without  the  view  of  injuring  the  business  and 
property  of  their  employera,  sucn  purpoae 
was  not  criminal. 

If  the  alleged  purpose  of  the  combination 
was  not  criminal,  were  the  methods  to  be 
pursued  criminal?  It  is  alleged  that  the  de- 
fendants malidooBly  conspired  to  compel  tbe 
employers  to  sign  ttie  agreements.  It  is  not 
alleged  that  it  waa  intended  to  directly 
threaten  the  employers  to  Induce  them  to 
sign  the  agreements,  nor  does  it  appear  that 
they  were  directly  threatened.  The  infornoa- 
tlon  states  how  they  were  to  be  compelled, 
and  we  think  it  is,  In  effect,  alleged  that  they 
were  to  be  compelled  only  by  tbe  particular 
methods  described  in  the  information,  tbe 
first  of  which  is  by  inducing  the  workmen,  by 
concerted  action,  to  strike,  and  leave  the  em- 
ployment of  the  emptoyers  named.  Such  a 
strike  may  be  lawful  or  it  may  be  unlawful 
and  criminal.  Whether  it  is  lawful  or  not 
depends  upon  its  object  and  the  manner  in 
which  it  is  conducted.  A  combination  to 
cause  a  strike  for  the  purpose  of  injuring 
and  destroying  the  business  and  property  of 
another  or  depriving  another  of  his  liberty  or 
property  without  just  cause  is  both  imlaw- 
ful  and  criminal.  1  Eddy  on  Combinations,  | 
521  et  seq.;  Old  Dominion  S.  S.  Co.  v.  Mc- 
Kenna  (0.  C.)  SO  Fed.  48;  Arthur  v.  Oakes,  63 
Fed.  310,  n  C.  G.  A.  209,  26  L.  B.  A.  414; 
Plant  V.  Woods,  176  Mass.  492-498,  57  N.  E. 
1011,  51  L.  B.  A.  339,  79  Am.  St  Rep.  330; 
State  V.  Stewart,  59  Vt.  280,  9  Atl.  559,  59 
Am.  Bep.  710;  State  v.  Huegln,  110  Wis.  189; 
86  N.  W.  1046,  62  L.  B.  A.  700;  Doremos  t. 
Hennessy,  176  111.  608,  62  N.  E.  924,  64  N. 
E.  624,  43  L.  B.  A.  797,  802,  68  Am.  St  B^k 
203;  State  v.  Olldden.  66  Conn.  46-71.  8 
Atl.  800,  3  Am.  St  Bep.  28.  A  combination 
which  contemplates  the  use  of  force,  threats, 
or  intimidation  to  induce  workmen  to  aban- 
don together  tbe  service  of  their  employers  is 
criminal  (authorities  above  cited),  and  a  com- 
bination for  that  purpose  is  also  criminal,  be- 
cause it  is  to  induce  the  commission  of  an 
offense  which  is  made  criminal  by  statute^ 
Workmen  may  lawfully  combine  to  accom- 
plish their  withdrawal  In  a  body  from  tbe 
service  of  their  employers,  for  the  purpose 
of  obtaining  an  advance  in  wages,  a  reduc- 
tion of  the  hours  of  labor,  or  any  other  legiti- 
mate advantage,  even  though  they  may  know 
that  such  action  will  necessarily  cause  injury 
to  tbe  business  of  their  employers,  provided 
such  abandonment  of  work  is  not  in  viola- 
tion of  any  continuing  contract,  and  Is  con- 
ducted in  a  lawful  manner,  and  not  under 
such  circumstances  as  to  wantonly  or  mali- 
ciously inflict  Injury  to  person  or  property. 
1  Eddy  on  Combinations,  {  521  et  seq.;  Rog- 
ers V.  Evarts  (Sup.)  17  N.  Y.  Supp.  264;  Farm- 
ers' L.  &  T.  Co.  V.  N.  P.  B.  Co.  (C.  C.)  60 
Fed.  803.    A  combination  to  use  the  second. 
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tlilrd,  and  fourth  alleged  methods  of  obtain- 
ing the  execution  of  the  agreements  Is  a 
combination  to  compel  workmen  and  others, 
by  threats  and  intimidation,  to  refrain  from 
doing  that  which  they  have  a  legal  right  to 
Co,  and  IscriminaL  The  use  of  such  means 
to  made  a  criminal  ofCense  by  section  1296  of 
the  General  Statutes  of  1902,  which  provides 
tbat:  "Every  perscm  who  shall  threaten  or 
nae  any  means  to  intimidate  any  person  to 
compel  such  person  against  his  will,  to  do  or 
abstain  from  doing  any  act  which  such  per- 
son has  a  legal  right  to  do,  or  shall  per- 
sistently follow  snch  person  in  a  disorderly 
manner,  or  injure  or  threaten  to  injure  his 
property  with  intent  to  intimidate  him,  shall 
be  fined  not  more  than  one  hundred  dollars, 
or  Imprisoned  not  more  than  six  months." 
A  combination  to  use  the  fifth  alleged  means, 
by  preventing  such  employers  from  carrying 
on  business  and  ruining  and  destroying  their 
business  and  property,  is  equally  criminal 
both  at  common  law  (see  authorities  above 
cited)  and  under  the  statute  quoted.  The 
language  or  conduct  which  will  constitute 
the  unlawful  use  of  threats  or  means  to 
Intimidate  need  not  be  such  as  to  induce  a 
fear  of  personal  injury.  Any  words  or  acts 
which  are  calculated  and  Intended  to  cause 
an  ordinary  person  to  fear  an  Injury  to  bis 
person,  business  or  property  are  equivalent  to 
threats.  State  v.  Donaldson,  32  N.  J.  Law, 
151,  90  Am.  Dec.  649;  Barr  v.  Essex  Trades 
CouncU,  53  N.  J.  Eq.  101,  80  Atl.  881;  Crump 
y.  Commonwealth,  84  Va.  927,  6  S.  E.  620, 
10  Am.  St  Rep.  895;  Rogers  v.  Evarts  (Sup.) 
17  N.  Y.  Supp.  264;  O'Nell  v,  Behanna,  182 
Pa.  236,  37  AU.  843,  38  L.  R.  A.  882,  61  Am. 
St.  Rep.  702. 

Upon  the  trial  of  the  present  case  the  con- 
test appears  to  have  been  upon  questions  of 
fact,  rather  than  of  law;  upon  the  question 
of  whether  violence,  threats,  and  intimida- 
tion were  the  means  used  and  directed  by 
the  defendants  to  be  used,  rather  than 
whether  proof  of  those  facts  was  necessary 
In  order  to  convict  The  evidence  is  not  be- 
fore us,  but  the  record  shows  that  witnesses 
testified  that  pickets  were  lustrncted  in  open 
meetings  by  several  of  the  defendants  to  use 
violence  to  prevent  workmen  from  contin- 
uing in  the  employ  of  the  team  owners  and 
liverymen,  and  that  such  instructions  were 
obeyed.  The  court  instructed  the  Jury  that 
the  Information  charged  a  criminal  conspir- 
acy, and  properly  defined  that  offense,  in  the 
language  of  the  opinion  in  State  v.  Gannon, 
75  Conn.  206,  52  Atl.  727;  that  the  right  of 
the  defendants  and  others  to  strike  or  leave 
the  service  of  their  employer  singly  or  in  a 
body,  even  though  they  believed  that  the  re- 
sult of  such  action  would  be  to  bring  the 
business  of  their  employers  temporarily  to  an 
end,  and  the  right  to  meet  together  and 
counsel  such  action,  were  unquestioned;  that 
if  the  only  purpose  of  the  strike  was  to  pro- 
cure better  pay  or  shorter  hours,  the  purpose 
was  a  lawful  one,  but  that  the  defendants 


had  no  right  to  combine  to  accomplish  such 
purpose  by  means  of  a  crime;  that  if  the 
real  purpose  of  the  strike  was  to  ruin  the 
employer's  business  by  threats  and  intimi- 
dation, it  was  unlawful,  and  that  a  conspir- 
acy for  that  purpose  was  a  crime;  that  the 
stationing  of  pickets  for  the  purpose  of  ob- 
taining information  as  to  the  extent  of  the 
business  of  the  person  whom  the  picket  was 
directed  to  watch  was  not  unlawful;  that  it 
might  be  lawful  to  attempt  to  induce  another 
to  leave  his  employer's  service  by  fair  argu- 
ments, and  also  perhaps  to  station  pickets  to 
ascertain  how  snch  persons  might  be  reach- 
ed, and  lawful  means  employed  to  Induce 
them  to  leave  their  employers'  service;  that 
it  was  the  right  of  members  of  these  unions 
and  other  drivers  to  refuse  to  drive  their 
carriages  at  any  time,  and  was  lawful  for 
the  defendants  to  solicit  the  business  which 
was  being  done  by  said  team  owners  and 
liverymen,  and  to  induce  their  customers  by 
fair  means  to  employ  the  defendants  and 
their  friends,  but  that  a  combination  to  do 
these  things  by  threats  and  Intimidation  was 
a  criminal  combination,  and  that  the  placing 
of  pickets  to  induce  one  to  leave  his  employ- 
er's service  by  threats  and  intimidation  was 
unlawful;  but  that  the  defendants  should 
not  be  convicted  for  what  some  one  else  had 
done,  but  only  for  what  they  had  themselves 
done;  that  the  words  "threat"  and  "Intimi- 
dation" had  their  ordinary  meaning  in  the 
statute,  and  that  for  the  purpose  of  this  case 
a  threat  was  a  menace  of  such  natpre  as  to 
unsettle  the  mind  of  the  person  upon  whom 
it  operated.  Upon  an  examination  of  the 
entire  charge  we  are  satisfied  that  the  de- 
fendants have  no  Just  cause  of  complaint 
either  upon  the  ground  that  the  court  filled 
to  instruct  the  Jury  sufilciently  full  upon  the 
subjects  embraced  in  their  requests,  or  to 
fairly  and  properly  present  the  case  to  the 
jury.  Evidence  of  acts  of  the  accused  and 
of  their  agents  in  endeavoring  to  accomplish 
the  purpose  of  the  conspiracy  was  admissible 
as  evidence  of  the  manner  in  which  It  was 
designed  to  be  accomplished;  and,  after 
prima  facie  proof  of  the  alleged  conspiracy, 
evidence  of  the  acts  and  declarations  of  the 
Individual  conspirators  was  admissible. 
State  V.  Thompson,  69  Conn.  720-726,  88 
Atl.  868.  The  testimony  of  the  witnesses 
Norton  and  Donnelly  was  properly  admitted. 
To  render  their  testimony  admissible,  the 
state  was  not  required  to  first  prove  by  di- 
rect evidence  that  the  customers  referred  to 
had  been  solicited  by  the  defendants  or  their 
associates  to  refrain  from  giving  their  pat- 
ronage to  tlie  team  owners.  Whether  the 
losses  of  custom  were  occasioned  by  such 
alleged  acts  were  questions  for  the  Jury  up- 
on all  the  evidence.  For  similar  reasons  the 
testimony  of  Coolman  that  be  was  shot  at 
was  admissible.  Th«  question  was  one  of 
the  weight  and  effect  of  his  testimony  in 
connection  with  the  circumstances  proved,  as 
showing  that  the  shooting  was  by  a  union 
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man.  Tht  facts  testified  to  were  sufficient 
to  warrant  the  court  In  leaving  that  ques- 
tion to  the  Jury.  The  questions  asked  the  de- 
fendant Talmadge  were  proper  In  cross-ex- 
amining him  upon  his  testimony  as  to  the 
purpose  of  the  strike  and  the  manner  in 
which  It  was  to  be  conducted.  The  defend- 
ant Flynn  having  testified  that  the  union  in- 
structed pickets  to  use  no  violence,  it  was 
proper  cross-examination  for  the  state  to 
show  the  action  of  the  union  when  Informed 
that  violence  had  been  used  by  their  men, 
and  for  that  purpose  to  show  that  the  union 
bad  paid  counsel  to  defend  union  men  ar- 
rested for  using  violence.  The  question  ask- 
ed the  defendant  Oomelius,  In  connection 
with  the  offer  of  the  record  of  his  convic- 
tion, was  not  for  tbe  purpose  of  proving  the 
averments  of  the  information,  but  to  contra- 
dict, upon  cross-examination,  a  material 
statement  of  one  of  tbe  defendants'  witness- 
es. It  was  clearly  admissible  for  that  pur- 
pose. Other  rulings  complained  of  in  the 
reasons  of  appeal  require  no  dlscnsslon. 

There  Is  no  error.    The  other  Judges  con- 
cnrred. 


(M  Me.  161) 

PLOURD  r.  JABVI8. 

(Supreme  Judicial  Court  of  Maine.    Aug.  2, 

1904.) 

HUSBAND   AND   WIFB— ALIXNATINO   AFFECTIONS 
— EVIDBNCB— PUNmVB     DAMAOES. 

1.  Upon  an  issue  whether  the  defendant  "un- 
lawfully persuaded  and  enticed"  the  plain- 
tiff's wife  to  refuse  the  plaintiff  marital  mter- 
course  evidence  is  admissible  of  frequent  meet- 
ings between  the  wife  and  the  defendant,  even 
onder  circumstances  suggesting  a  probability 
of  adulterous  intercourse. 

2.  If  offered  evidence  tends  to  prove  a  mate- 
rial allegation  In  the  pleadings,  It  is  not  to  be 
excluded  because  it  also  tends  to  prove  other 
and  graver  matters  not  alleged. 

8.  The  defendant  can  be  lawfully  found  guilty 
if  his  unlawful  persuasions  and  enticements 
were  a  contributing  cause  of  the  plaintiff's  wife 
refusing  him  marital  intercourse.  It  is  not  nec- 
essary they  sliould  have  been  the  sole  cause. 

4.  The  conduct  of  the  defendant  was  willful 
and  shameful,  and  the  jury  was  authorized  to 
assess  heavy  punitive  damages,  and  the  court  is 
not  sure  that  the  assessment  was  too  large. 

(Official.) 

On  Motion  from  Supreme  Judicial  Ooort, 
Penobscot  County. 

Action  by  Peter  Plonrd  sgalnst  Henry  Jar* 
rls.  Verdict  for  plaintiff  for  $2,338.33,  and 
defendant  excepts,  and  moves  for  new  trial. 
Motion  and  exceptions  overruled. 

Argued  before  WISWELL,  O.  J.,  and  EM- 
BBY,  SAVAGBk  POWERS,  and  SPEAR,  JJ. 

H.  H.  Patten,  for  plaintiff.  F.  J.  Martin 
and  H.  M.  Cook,  for  defendant 

BMERY,  J.  This  case  is  before  tbe  law 
court  on  tiie  defendant's  exceptions  to  the 
admissibility  of  certain  evidence  and  on  hla 
motion  to  set  aside  the  verdict  against  blm 
m  against  tbe  evidence. 

L  The  Exceptions.    The  pith  of  the  plain- 


tiff's declaration  la  fliat  the  def«idant  "un- 
lawfully persuaded  and  enticed"  tbe  plain- 
tUTs  wife  to  refuse  him  marital  intercourse 
The  defendant  did  not  demur,  but  traversed. 
As  tending  to  prove  the  above  allegation, 
and  as  a  step  towards  such  proof,  tbe  plain- 
tiff offered  evidence  of  interviews  between 
the  defendant  and  the  plalntUTs  wife;  of 
their  meetings  In  a  saloon  at  night;  of  their 
meetings  in  the  defendant's  bam;  of  his 
leaving  tbe  plalntllTs  house  about  daylight 
In  tbe  morning;  of  bis  being  seen  in  the 
wife's  bedroom  on  the  bed;  of  bis  being  in 
her  bedroom  with  the  wife;  of  bis  admis- 
sion that  he  came  out  of  plaintlfiT's  house 
with  his  clothes  in  his  arms  on  hearing  some- 
body knock  at  tbe  door.  To  all  this  evidence 
the  defendant  objected,  but  it  was  admit- 
ted, and  the  defendant  excepted. 

The  offered  evidence  may  not  amount  to 
proof  that  the  defendant  "unlawfully  per^ 
suaded  and  enticed"  the  wife  to  refuse  her 
husband  marital  intercourse,  but  the  circum- 
stances shown  by  the  evidence  are  clearly 
admissible  as  showing  the  relations — ^the  in- 
timacy— between  the  defendant  and  the  wife, 
as  showing  his  Influence  over  her,  and  as 
showing  his  disposition  and  bis  motives  for 
the  alleged  action.  These  circumstances  are 
at  least  steps  toward  proof,  and  proper  to  be 
considered  with  other  circumstances.  The 
absence  of  these  circumstances  would  cer- 
tainly be  evidence  to  be  considered.  Their 
presence,  then,  must  be  evidence. 

The  defendant,  bowevei',  argues  that  tbe 
evidence  directly  tended  to  prove  adultery, 
or  at  least  alienation  of  the  wife's  affections, 
specific  wrongs  distinct  and  different  from 
what  charged;  and  hence  tended  to  preju- 
dice tbe  Jury  against  the  defendant  as  to 
the  wrong  that  was  charged.  If  this  be  true. 
It  cannot  deprive  the  plaintiff  of  tbe  evidence, 
if  it  tends  also  to  prove  his  own  alleged 
cause  of  action,  as  we  hohl  that  It  does. 
That  evidence,  otherwise  competent  and  ad- 
missible as  tending  to  prove  one  cause  of 
action,  also  tends  to  prove  other  and  graver 
wrongs,  does  not  make  It  any  the  less  ad- 
missible for  the  original  purpose.  Tbe  party 
against  whom  such  evidence  Is  received  must 
be  content  with  Instructions  that  it  Is  to  be 
considered  as  evidence  only  of  the  wrong 
charged.  Beaudette  r.  Gagne,  87  Me.  534, 
S3  Atl.  23. 

2.  The  Motion.  We  find  evidence  that  ttie 
plalntifTs  wife  did  refuse  him  marital  in- 
tercourse, and  we  also  find  evidence  from 
which  a  jury  might  infer,  without  violence 
to  reason,  that  this  refusal  was,  partially  at 
least,  owing  to  tbe  unlawful  persuasions  and 
enticements  of  tbe  defendant  as  alleged.  It 
is  not  necessary  that  It  should  have  been 
wholly  owing  to  them.  The  defendant*! 
wrong  Is  established  If  he,  by  unlawful  con- 
duct, contributed  to  the  result 

As  to  the  damages,  the  wrong  to  tbe  plain- 
tiff was  willful  and  grievous.  It  necessarily 
mtalled  tbe  destruction  of  marital  confidence. 
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and  hence  of  domestic  happiness.  Greater 
wrong  can  hardly  be  done  a  man.  Again, 
It  was  a  case  where  a  Jury  might  properly 
assess  heavy  punitive  damages  to  .punish  the 
defendant  for  his  willful  turpitude  and  to  re- 
strain him  from  future  misconduct  of  the 
same  kind.  The  question  of  damages  in  such 
a  case  Is  peculiarly  one  for  a  Jury.  In  this 
case  we  are  not  sure  that  the  Jury  erred. 

Motion  and  exceptions  overruled. 

Judgment  on  the  verdict 


(9B  Ha.  149) 

BUTLER  V.  ROCKLAND.  T.  &  O.  ST.  BY. 

(Supreme  Judicial  Court  of  Maine.    July  26, 
1904.) 

STBEET  SAII,WAT  COMPAitT— BIGHTS  AND  DU- 
TIES— COLLISION  WITH  TBAVELEB— SPEED  OF 
CABS — DUE  CABE— CONTBIBUTOBT  AND  CON- 
TEilPOBANEOUS  NEGUGENCE. 

1.  A  street  railway  company  has  the  lawful 
right  to  operate  its  railway  in  the  location 
where  it  has  been  placed,  and  run  its  cars 
singly  or  in  trains  upon  the  track ;  but  it  ia  its 
duty  to  do  so  having  due  regard  to  the  safety, 
not  only  of  travelers  upon  the  street,  but  of 
those  who  may  have  occasion  to  cross  the  track 
in  driving  out  from  the  yards  of  houses  sit- 
uated along  the  railway. 

2.  The  speed  at  which  a  car  or  train  may  prop- 
erly be  run,  the  kind  of  control  over  it,  and  the 
degree  of  watchfulness  imposed  upon  those  in 
charge  must  depend  to  some  extent  upon  the 
surrounding  conditions,  such  as  the  nearness  of 
the  track  to  the  side  of  the  street  and  to  the 
houses,  the  likelihood  of  persons  driving  out 
from  the  yards,  and  whether  the  driveways  are 
so  situated  that  persons  driving  out  over  them 
can  see  or  learn  of  the  approach  of  cars  in  sea- 
son, with  due  care  to  avoid  collision.  The  rail- 
way company  and  its  servants  have  a  right  to 
assume  that  nil  such  persons  will  themselves  be 
in  the  exercise  of  ordinary  care. 

3.  It  is  the  duty  of  a  street  railway  company 
at  all  times  to  use  due  care  in  view  of  apparent 
dangers,  and  those  which  may  reaaonaoly  be 
expected,  so  to  regulate  the  speed  of  its  cars, 
so  to  have  them  under  control,  and  so  to  be  on 
the  lookout  for  a  team  about  to  cross  that  those 
in  the  teams,  if  they  themselves  are  in  the 
exercise  of  due  care,  shall  not  be  put  in  jeo- 
pardy. 

4.  The  person  in  charge  of  the  car  must  ex- 
ercise due  care  and  judgment,  and  the  move- 
ments of  the  car  must  be  regulated  with  refer- 
ence to  the  apparent  situation.  If  it  he  appar- 
ent that  a  collision  is  likely  to  occur,  it  is  the 
duty  of  the  servant  in  control  of  the  car  to 
be  ready  to  use,  and  to  use.  If  necessary,  and 
when  necessary,  all  practicable  means  to  pre- 
vent it. 

5.  Applying  the  foregoing  rules  to  the  evi- 
dence in  this  case,  held,  that  the  jury  were  war- 
ranted in  finding  that  the  defendant  was  negli- 
gent. 

6.  But  the  evidence  also  shows  that  the  plain- 
tiff was  clearly  negligent,  and  that  his  negli- 
gence contributed  to  the  injury,  and  in  such  a 
case,  where  the  plaintiff  is  guilty  of  contribu- 
tory negligence,  he  must  fail,  unless  it  appears 
further  that  after  the  plaintiff's  negligence,  inde- 
pendent of  and  distiuct  from  any  prior  negli- 
gence of  his  own,  the  defendant  was  negligent, 
and  that  this  negligence  was  the  proximate  cause 
of  the  plaintiff's  injury.  It  must  appear  at 
some  point  of  time,  in  view  of  the  entire  situa- 
tion, including  the  plaintiff's  negligence,  the  de- 
fendant was  thereafter  culpably  negligent,  and 
its  negligence  the  latest  in  the  succession  of 
causes. 


7.  Held,  that  the.  defendant's  negligence  was 
not  subsequent  to  and  Independent  of  the 
plaintiff's  contributory  negligence,  but  that  it 
was  contemporaneous  with  it,  and  operated  to 
produce  the  result  in  connection  with  the 
plaintiff's  negligence,  and  not  independently  of 
it;  that  the  plaintiff's  negligence  actively  con- 
tinued from  a  point  about  20  feet  from  the  rail- 
way track,  where  he  first  had  opportunity  to  see 
the  approaching  train  of  the  defendant,  which 
was  not  more  than  200  feet  away,  to  the  point  of 
collision ;  and  that  it  was  operative  to  tiie  last 
moment,  and  contributed  to  the  injury  as  the 

'  proximate  cause. 

8.  The  doctrine  of  prior  and  subsequent  negli- 
gence is  not  applicable  when  the  negligence  of 
the  plaintiff  and  that  of  the  defendant  are  prac- 
tically simultaneous. 

(Official.) 

On  motion  from  Supreme  Judicial  Court, 
Knox  County. 

Action  by  Herbert  O.  Butler  against  the 
Rockland,  Thomaston  &  Camden  Street  Rail- 
way to  recover  damages  for  personal  Inju- 
ries sustained  by  plaintiff  in  a  collision  be- 
tween defendant's  car  and  the  team  In  which 
plaintiff  wa^  riding.  Plea  of  the  general  Is- 
sue. Verdict  for  plaintiff  for  $8,157.50.  Mo- 
tion for  new  trial  by  defendant  sustained. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSB,  SAVAGE,  POWERS. 
and  SPEAR,  JJ. 

J.  E.  Moore  and  D.  N.  Mortland,  for  plain- 
tiff.  Arthur  S.  Littlefleld  and  Orvllle  D.  Ba- 
ker, for  defendant. 

SAVAGE.  J.  Case  for  damages  for  per- 
sonal Injuries  sustained  in  a  collision  be- 
tween defendant's  cars,  and  the  team  In 
which  the  plaintiff  was  riding.  The  plain- 
tiff obtained  a  verdict,  which  the  defendant, 
on  motion,  seeks  to  have  set  aside. 

It  appears  that  the  line  of  the  defendant's 
railway  In  Rockport,  at  the  point  where  the 
collision  occurred,  lies  on  the  easterly  side 
of  the  highway,  and  the  outer  rail,  towards 
the  sidewalk,  Is  19  feet  from  the  southwest- 
erly corner  of  a  house  known  in  the  case  as 
the  "Shepard  House."  By  the  driveway 
leading  easterly  from  the  street  by  the  south- 
erly side  of  the  Shepard  bouse  to  the  yard 
the  distance  from  the  rail  to  a  point  opposite 
the  corner  of  the  house  is  20  feet  Stand- 
ing at  the  comer  of  the  Shepard  house,  and 
looking  northerly  towards  Camden,  the  first 
object  or  obstruction  to  vision  Is  a  trolley 
pole  about  84  feet  from  the  center  of  the 
driveway,  and  the  ordinary  distance  east- 
erly from  the  rail.  One  hundred  and  thirty- 
one  feet  further  on  In  the  same  direction  is 
another  trolley  pole,  and  on  each  side  of  the 
pole  a  tree  a  foot  and  a  half  in  diameter. 
The  trees  were  each  about  10  feet  from  the 
pole,  were  in  line  with  it  and  trees  and  pole 
were  about  parallel  with  the  railway  track. 
These  trees  and  iwle  partly  obscure  a  view 
of  the  track.  One  hundred  feet  further  on, 
or  315  feet  from  the  center  of  the  driveway. 
Is  a  third  trolley  pole.    Between  the  second 


\  (.  See  Negligence,  vol.  ST,  Cent.  Dig.  I  US. 
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and  third  poles,  but  easterly,  and  upon  the 
easterly  side  of  the  road,  is  a  house  called 
the  "Burgess  House."  There  are  three  slight 
curves  In  the  railway  track,  and  beyond  the 
Burgess  house^  near  the  third  pole  spoken  of, 
the  house  obstructs  the  view,  and  the  track 
passes  from  the  sight  of  an  observer  who 
may  be  at  the  corner  of  the  Shepard  house. 
So  much  for  the  physical  situation,  about 
which  there  seems  to  be  no  controversy. 

On  October  2,  1902,  the  plaintiff,  who  was 
a  clerk  In  a  grocery  store,  was  driving  a 
covered  delivery  wagon.  The  cover  extend- 
ed so  far  forward  as  the  front  edge  of  the 
seat,  and  rose  perpendicularly,  and  so  over 
to  the  other  side.  The  effect  was  that  the 
plaintiff,  if  sitting  on  the  seat,  could  not 
look  out  at  a  right  angle  without  leaning 
forward.  He  started  from  Rockport  Tillage, 
which  is  southerly  from  the  Shepard  house, 
and  drove  to  that  house,  where  he  called. 
He  testified  that  on  his  wqy  be  met  one  of 
the  defendant's  passenger  cars  proceeding 
from  Camden  towards  Rockport  *  These  cars 
run  half-hourly.  He  drove  Into  the  yard 
on  the  southerly  side  of  the  Shepard  house, 
made  a  delivery  of  goods,  returned  to  the 
wagon,  took  his  seat,  turned,  and  drove  out 
westerly  towards  the  street.  The  plaintiff 
testified  that  as  he  came  out  of  the  yard  he 
looked  southerly  In  the  direction  of  Rock- 
port,  having  in  mind  the  car  which  natural- 
ly  would  cross  the  one  he  had  met  at  Eell's 
crossing,  further  to  the  south,  and  would  be 
coming  towards  the  Shepard  house;  also 
that  when  he  reached  the  corner  of  the  Shep- 
ard house  be  pulled  up  the  reins  a  little,  and 
leaned  forward  a  little,  and  looked  north- 
erly on  the  track  towards  Camden;  that  he 
did  not  see  any  cars,  nor  hear  any,  nor  hear 
any  bell  or  gong;  that  he  then  settled  back 
upon  the  seat,  and  drove  onto  the  track,  and 
that  his  horse  was  walking  all  the  time. 
Meanwhile  a  train  of  the  defendant's  cars 
loaded  with  lime  rock  was  being  propelled 
southerly  from  a  quarry  past  the  Burgess 
house  and  the  trees  which  have  been  spoken 
of,  towards  the  driveway  at. the  Shepard 
house,  on  Its  way  to  the  lime  kilns  In  Rock- 
port.  The  train  consisted  of  three  rock  cars 
pushed  by  a  motor  car  in  the  rear.  Kach 
rock  car  was  13%  feet  in  length  and  the  mo- 
tor car  was  1»  feet.  The  length  of  the  train 
was  in  all  59%  feet  The  weight  of  the 
train  was  approximately  32%  tons.  Just  as 
the  plaintiff's  wagon  was  over  the  rails  at 
the  driveway.  It  was  struck  by  the  forward 
rock  car,  and  the  plaintiff  was  thrown  out 
and  seriously  Injured.  The  wagon  was 
thrown  forward  to  the  left  band,  but  the 
horse  on  the  right  apparently  was  not  touch- 
ed. The  car  itself  was  derailed.  The  train 
pushed  It  along  about  25  feet  before  it  stop- 
ped. 

The  plaintiff  claims  that  the  train  was 
traveling  at  the  rate  of  at  least  16  miles  an 
hour,  while  he  himself  was  going  at  the  rate 
of  not  more  than  2  or  2%  miles  an  hour. 


The  defendant  claims  that  tbe  train  WM 
moving  only  from  6  to  8  miles  an  hour,  and 
that  the  plaintiff  drove  bis  horse  down  the 
driveway  at  a  quick  tiot,  say  6  miles  an 
hour,  slowing  somewhat  aa  be  approached 
the  track. 

Beyond  an  estimate  of  the  speed  at  which 
the  train  was  moving  several  hundred  feet 
before  the  driveway  was  reached,  the  plain- 
tiff Introduced  no  direct  testimony  respectlns 
the  movements  of  the  train.  Bat  the  defend- 
ant's witaeases  the  trainmen  testified.  In  ef- 
fect that  the  train  had  reached  a  point  60 
or  60  feet  from  the  driveway,  when  the 
plaintiff's  horse  appeared  from  behind  tha 
Shepard  house,  going  towards  the  track  at  a 
trot;  that  the  brakeman  on  the  front  end  of 
the  front  car  Instantly  shouted,  and  signaled 
to  the  motorman  to  stop;  and  that  the  mo- 
torman  at  once  reversed  the  action  of  the 
motor,  the  effect  of  which  was  to  reduce  the 
speed  of  the  train  so  suddenly  that  the  front 
brakeman  was  thrown  from  the  car,  and 
this,  he  says,  was  almost  at  the  same  instant 
that  the  car  struck  the  wagon.  He  also  tes- 
tified that  the  collision  occurred  before  he 
had  time  to  set  his  brake,  the  chain  of  wblcli 
was  slack  at  the  time.  The  witness  also  tes- 
tified that  the  gong  on  the  motor  car  was 
ringing,  and  had  been  ringing  for  several 
hundred  feet  back.  They  estimated  the 
speed  of  the  train  at  from  six  to  eight  miles 
an  hour,  and  testified  that  by  reversing  tbe 
motor — the  most  efficient  process  known — 
the  train  could  be  stopped  in  from  75  to 
lOQfeet 

The  burden  was  upon  the  plaintiff  to  show 
that  his  Injuiie^  were  caused  by  the  negli- 
gence of  the  defendant  or  its  servants,  and 
that  no  want  of  due  care  on  his  part  con- 
tributed to  the  Injury,  or.  If  he  himself  was 
guilty  of  contributory  negligence,  that  some 
distinct  and  later  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury.  At- 
wood  V.  Railway,  91  Me.  399,  40  Atl.  67.  The 
defendant  contends  that  it  is  so  clearly  mani- 
fest that  the  plaintiff  has  not  proved  any  one 
of  these  essential  propositions  that  the  court 
is  required  to  set  the  verdict  aside  to  prevent 
a  miscarriage  of  Justice. 

1.  Was  the  defendant  or  Its  servants  guilty 
of  negligence?  Or,  to  state  the  question  more 
accurately,  were  the  Jury  Justified  In  finding 
them  guilty?  In  finding  them  so,  is  their 
conclusion  unmistakably  wrong?  The  court 
Is  not  required,  or  even  permitted,  to  set  aside 
a  verdict  merely  because  the  Jury  came  to  a 
conclusion  different  from  that  to  which  the 
court  would  have  come.  The  Jury  have  the 
right  for  themselves  to  determine  the  credi- 
bility of  witnesses,  to  determine  how  far  their 
stories  are  true,  and  from  the  truth  of  the 
statement  thus  ascertained  to  make  all  legiti- 
mate inferences;  and,  unless  their  conclu- 
sions are  palpably  wrong,  their  verdict  can- 
not be  disturbed. 

This  defendant  had  a  lawful  right  to  oper- 
ate its  railway  in  the  location  where  It  was 
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placed,  and  to  ma  Its  can  singly  or  In  trains, 
upon  its  track;  but  It  was  its  duty  to  do  so 
having  due  regard  to  the  safety  not  only  of 
travelers  upon  tbe  street,  but  of  tbose  who 
might  have  occasion  to  cross  the  track  in 
driving  out  from  the  yards  of  houses  situate'd 
along  its  railway.  The  speed  at  which  a  car 
or  train  may  properly  be  run,  the  kind  of 
control  over  It,  and  the  degree  of  watchful- 
ness which  is  imposed  upon  those  in  charge 
must  depend  to  some  extent  upon  the  sur- 
rounding conditions,  such  as  the  nearness  of 
th<i  track  to  the  side  of  the  street  and  to  tbe 
houses,  the  likelihood  of  persons  driving  out 
from  the  yards,  and  whether  tbe  driveways 
are  so  situated  that  persons. driving  out  over 
ttaem  can  see  or  learn  of  the  approach  of  cars 
in  season,  with  due  care,  to  avoid  collision. 
Tbe  defendant  and  its  servants  had  a  right 
to  assume  that  all  such  persons  would  them- 
selves be  in  the  exercise  of  ordinary  care. 
While,  as  was  said  in  Flewelling  v.  Bailway, 
88  Me.  593,  86  Atl.  10S7,  "electric  Street  cars 
have.  In  a  qualified  way,  at  least,  the  right 
of  way  as  against  persons  on  foot  or  travel- 
ing with  carriages  and  teams,  in  tbe  same 
manner  as  ordinary  steam  railroads  have," 
yet  we  tbiak  it  is  only  "in  a  qualified  way." 
The  movements  of  their  cars  and  trains  are 
more  easily  and  quickly  controlled  than  are 
tbose  of  steam  railroads.  The  speed  at  which 
they  may  properly  travel  along  the  highways 
is  much  less  than  the  ordinary  speed  of  steam 
railroads.  Instead  of  a  right  of  way  ex- 
clusive except  at  crossings,  they  exercise 
tbelr  right  of  way  in  a  public  thoroughfare, 
to  which  many  people  must  have  access  from 
their  houses.  And  this  access  to  the  high- 
way must  in  many  cases,  as  in  this,  be  had 
across  the  railway  tracks.  "Travelers  with 
teams  and  proprietors  of  street  cars  still 
have  concurrent  rights  and  mutual  obliga- 
tions."   Atwood  v.  Bailway,  supra. 

In  fine,  It  was  the  duty  of  the  defendant  to 
tJils  plaintiff  at  the  time  in  question  to  use 
due  care.  In  view  of  apparent  dangers,  and 
those  which  might  reasonably  be  expected, 
so  to  regulate  tbe  speed  of  its  cars,  so  to 
have  them  under  control,  and  so  to  be  on  the 
lookout  for  a  team  about  to  cross  tbe  track 
that  the  plaintiff,  if  he  was  himself  in  tbe  ex- 
ercise of  due  care,  should  not  be  put  in  Jeo- 
pardy. We  do  not  mean  to  be  understood  as 
saying  that  a  street  railway  company  must 
stop  or  slacken  the  speed  of  its  cars  every 
time  a  person  is  seen  to  approach  the  track 
with  apparent  intent  to  cross  it  It  may 
property  be  assumed  that  the  traveler,  if  far 
enough  away  to  cross  safely,  will  continue 
bis  movements,  and  cross  in  front  of  the  car, 
or,  if  not  far  enough  away,  and  if  warned  of 
the  approach  of  the  car,  that  he  will  stop, 
and  let  tbe  car  pass  first.  The  person  in 
charge  of  tbe  car  must  exercise  due  care  and 
Judgment,  and  the  movements  of  the  car 
must  be  regulated  with  reference  to  tbe  ap- 
parent   situation.     Tasbjlan    v.    Worcester 


Street  Bailway,  177  Mass.  75,  68  N.  B.  281. 
If  it  be  apparent  that  a  collision  is  likely  to 
occur,  it  Is  the  duty  of  the  servant  in  control 
of  the  car  to  be  ready  to  use,  and  to  use,  if 
necessary,  and  when  necessary,  all  practica- 
ble means  to  prevent  It  Nothing  less  is  due 
care. 

Now  to  apply  these  general  propositions  of 
law  to  such  conclusions  of  fact  as  we  think 
the  Jury  were  warranted  in  finding  in  this 
case.  In  doing  this,  we  must  as  in  all  cases 
upon  motion  for  a  new  trial,  take  those  con- 
clusions most. favorable  to  tbe  verdict  pro- 
vided tbe  Jury  were  Justified  in  finding  them. 
We  think  that  the  Jury  might  liave  found 
properly  tbat  the  ti-ain  of  cars  was  running 
much  faster  than  6  or  8  miles  an  hour,  per- 
haps as  fast  as  16  miles  an  hour,  and  that 
the  plaintiff  was  traveling  at  no  greater  speed 
than  2  or  3  miles  an  hour.  If  so,  the  plain- 
tiff's horse  came  wltbln  tbe  range  of  view 
of  tbe  defendant's  brakeman  when  he  was 
more  than  200  feet  distant  from  the  drtve- 
wsy.  In  such  case  it  was  the  duty  of  tbe 
brakeman  to  use  due  care  in  keeping  watch 
of  the  movements  of  tbe  horse.  Neverthe- 
less the  Jury  might  have  found  tbat  the 
brakeman  did  not  in  fact  discover  the  horse 
approaching  the  track  until  the  train  was 
only  60  or  60  feet  from  the  crossing,  when  It 
was  too  late  to  stop  the  train  before  reacbing 
tbe  crossing.  The  Jury  might  have  found 
that  no  steps  were  taken  to  reverse  the  mo- 
tor until  the  forward  car  reached  tbe  cross- 
ing. Tbey  might  have  found  that  to  run  a 
train  of  cars  as  fast  as  this  one  was  run,  with 
such  momentum  as  this  one  bad,  with  slack 
brakes,  in  such  proximity  to  the  Sbepard 
house  and  driveway,  was  dangerous,  and  that 
in  doing  so  the  defendant  was  negligent. 
They"  mlgbt  have  found,  as  we  shall  notice 
later,  that  while  tbe  plaintiff  was  driving  to- 
wards the  track,  ajpparently  Ignorant  of  the 
approach  of  the  train,  tbe  defendant's  serv- 
ant whose  duty  it  was  to  watch  had  a  full 
opportunity  to  see  him  more  than  200  feet 
away,  and  yet  negligently  failed  to  discover 
him  until  60  feet  away,  when  he  had  not  even 
time  to  set  bis  brakes  before  the  collision. 
They  might  have  found  that  the  motor  was 
not  reversed  as  quickly  as  it  ought  to  have 
been  after  the  plaintiff  was  discovered. 
Surely,  if  these  conclusions  were  warrant- 
able— and  we  think  they  were — ^it  cannot  be 
said  tbat  tbe  verdict  of  tbe  Jury  establishing 
the  negligence  of  tbe  defendant  was  so  far 
unmistakably  wrong. 

2.  Was  the  plaintiff  guilty  of  contributory 
negligence?  We  think  It  is  demonstrable 
tbat  be  was.  He  says  tbat  upon  passing  tbe 
comer  of  tbe  house  be  leaned  forward,  looked 
to  the  north,  but  saw  no  car,  and  heard  no 
bell  or  gong.  From  all  the  testimony  in  the 
case,  aided  by  photograpbs  which  witnesses 
on  both  sides  say  represent  the  situation  cor- 
rectly, It  is  clear  that  the  plaintiff  at  the 
comer  of  tbe  bouse  could  have  seen  tbe 
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tra<±  at  least  300  feet  distant,  and  the  body 
of  a  car  a  farther  distance  stiii.  It  is  argued 
that  his  vision  was  interrupted  while  the 
train  was  passing  behind  the  trees  near  the 
second  telegraph  pole,  abont  200  feet  north 
of  the  driveway,  and  that  this  accounts  for 
bis  not  having  seen  the  train.  But  we  think 
the  evidence  shows  clearly  that  at  no  time 
could  the  entire  train  of  three  cars  and  mo- 
tor, all  59^  feet  in  length,  have  been  hidden 
by  the  trees,  and  that  there  was  no  time 
after  the  train  first  came  in  sight  north  of 
the  Burgess  hoose  that  the  cars,  or  some  of 
them,  were  not  in  plain  sight  to  a  person 
looking  from  the  corner  of  the  Shepard 
house.  If  we  take  the  estimate  of  speed, 
both  of  himself  and  of  the  train,  as  contend- 
ed for  by  the  plaintiff,  he  will  not  be  aided. 
He  says  his  horse  was  walking.  His  counsel 
urge  that  the  speed  should  not  be  estimated 
as  greater  than  two  miles  an  hour.  We  can- 
not see  how  It  could  be  less,  and,  if  more, 
it  would  only  show  that  the  train  was  still 
nearer  than  he  contends.  His  claim  is  that 
the  train  was  traveling  at  the  rate  of  at  least 
16  miles  an  hour.  If  so,  the  train  was  travel- 
ing eight  times  faster  than  he  was.  While 
be  was  going  the  20  feet  to  the  railway,  the 
train  would  have  passed  over  160  feet  In 
other  words,  when  the  plaintiff  was  at  the 
corner  of  the  house,  the  head  car  of  the  train 
was  160  feet  from  the  crossing.  It  was  in 
plain  view,  with  nothing  to  obstruct  vision, 
except  one  trolley  pole.  If  we  assume  that 
the  train  was  going  at  the  rate  of  20  miles 
an  hour,  it  was  traveling  ten  times  faster 
than  the  plaintiff,  and  would  have  been  200 
feet  from  the  crossing  when  the  plaintiff 
says  he  looked.  But  at  200  feet  the  forward 
cars,  at  least,  must  have  been  in  plain  view 
c^.the  plaintiff.  For  the  train  to  have  been 
heyond  the  sight  of  the  plaintiff  when  he 
says  he  looked,  it  must  have  been  traveling 
more  than  30  miles  an  hour,  in  order  to  reach 
the  crossing  when  he  did.  But  there  is  noth- 
ing in  the  case  which  warrants  any  such  es- 
timate of  speed.  If  the  train  was  traveling 
at  a  speed  less  than  16  miles  an  hour  it  must 
have  been  still  nearer  the  crossing  when  the 
plaintiff  came  by  the  corner  of  the  bouse. 

Coming  back  to  the  evidence  In  the  case, 
and  taking  the  contentions  of  the  plaintiff's 
counsel  as  to  speed,  we  are  forced  to  one  of 
two  conclusions — either  that  the  plaintiff,  If 
he  looked  for  cars,  saw  the  train  less  than 
.200  feet  away,  and  moving  toward  the  cross- 
ing, or  that  be  did  not  look  at  all  to  the 
north.  We  do  not  think  it  possible  under 
the  given  conditions  that  he  could  have  look- 
ed, as  he  says  he  did,  without  seeing  the 
train;  and  it  seems  incredible,  if  he  looked 
and  saw  the  train,  that  he  would  have  pro- 
ceeded in  the  manner  he  did.  In  our  view, 
it  is  immaterial  which  born  of  the  dilemma 
is  the  true  one.  The  plaintiff's  conduct,  his 
sitting  back  on  the  seat  of  the  wagon  where 
he  could  not  see  the  track,  his  driving  at  a 
walk,  as  he  says,  right  in  front  of  the  com- 


ing train,  his  apparent  indifference  to  tbe 
train,  all  point  to  the  conclusion  that  be  was 
not  aware  of  the  proximity  of  the  train,  as 
he  would  necessarily  have  been  if  he  bad 
looked. 

While  the  rule  that  a  traveler  must  look 
and  listen  before  passing  over  a  railroad 
crossing  has  been  held  not  applicable  to 
street  railroads  (Fairbanks  v.  Railway,  95 
Me.  78,  49  AU.  421;  Warren  v.  Hallway,  96 
Me.  115,  49  Atl.  609),  stUl  It  is  necessary  that 
a  traveler  approaching  a  street  railroad 
crossing  is  bound  to  exercise  some  care  to 
avoid  danger  of  collision.  He  mnst  exercise 
ordinary  care^  the  care  of  an  ordinarily  pni- 
dent  man,  in  view  of  all  the  existing  condi- 
tions. He  must  take  into  account  the  pioltf- 
billty  of  cars  being  near  at  the  time,  and  the 
opporttmities  for  observing  them.  He  mnSi 
have  regard  to  his  own  speed,  and  must  take 
some  notice  of  the  apparent  speed  of  the  ap- 
proaching car,  if  seen.  It  is  not  necessarily 
negligence  for  a  traveler  to  cross  a  track 
in  front  of  an  approaching  car,  even  If  be 
had  misjudged  its  distance  and  speed.  Cole- 
man V.  Railway,  181  Mass.  691,  64  N.  K 
402;  DrlscoU  V.  RaUway,  158  Mass.  142, 
34  N.  E.  171.  Whether  a  traveler  in  such  a 
case  Is  negligent  depends  upon  the  facts  in 
the  case.  But  he  must  exercise  due  care  and 
Judgment  about  it.  He  cannot  sit  under 
cover,  and  not  look,  or,  if  he  looks,  not  see, 
a  car  plainly  before  his  eyes,  and  have  no 
care  whatever,  and  then  say  he  has  fulfilled 
the  measure  of  the  law. 

The  plaintiff  owed  it  to  himself  and  to 
the  defendant  to  exercise  reasonable  care  to 
anticipate  and  avoid  a  collision.  If  the 
plaintiff  saw  the  train  of  cars  approaching 
the  crossing,  less  than  200  feet  away,  as  we 
think  he  must  have  done  if  he  looked,  and 
then  settled  back  Into  his  seat  out  of  sight 
of  the  cars,  and  drove  onto  the  track  at  a 
walk,  without  taking  any  care  to  observe 
the  further  approach  of  the  cars,  it  was  a 
reckless  proceeding  on  his  part,  and  we  tliink 
it  impossible  to  hold  that  he  was  not  negli- 
gent 

On  the  other  band,  if  he  drove  oat  of  the 
yard  without  looking,  or  ascertaining  in  any 
way  whether  cars  were  near,  or  without 
doing  any  act  or  employing  any  sense  in  an 
endeavor  to  ascertain  whether  crossing  the 
track  would  be  safe  or  otherwise,  we  think 
he  was  negligent.  Upon  this  hypothesis  the 
case  shows  that  the  plaintiff  did  not  see, 
but  that  he  sat  back  under  the  cover  of  his 
wagon,  where  he  could  not  see.  He  was 
clearly  inattentive,  for  he  did  not  know  of 
the  train  at  all  until  the  moment  of  colli- 
sion. He  did  not  even  hear  the  buza  of  the 
electricity,  which  must  have  been  audible 
at  some  distance  to  an  attentive  ear.  It  is 
no  answer  to  say  that  the  plaintiff  was  Jus- 
tified in  his  inattention  by  the  fact  that  no 
regular  car  was  due  there  at  that  time,  for 
It  appears  that  the  plaintiff  knew  that  the 
defendant  was  running  trains  of  llmerock 
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cam  These  tratnB  were  nmnlng  at  Irreg- 
iilar  times — sometlines  before  a  passenger, 
soxuetimes  after,  and  sometimes,  with  a 
greater  interval,  between  regular  cars.  And, 
In  any  event,  the  defendant  had  the  right  to 
ran  cars  when  he  chose,  and  it  was  the  duty 
of  the  plaintiff  to  exercise  some  care  to  look 
out  for  them.  He  could  not  be  entirely  In- 
attentive. 

8.  It  being  demonstrably  clear.  In  oar  Judg- 
ment, that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  the  verdict  in  his  favor 
Is  wrong,  and  must  be  set  aside,  unless  it 
appears  further  that  after  the  plaintifCs 
negligence,  and  independent  of  and  distinct 
from  any  prior  negligence  of  its  own,  the 
defendant  was  negligent,  and  that  this  negli- 
gence was  the  proximate  cause  of -the  plain- 
tiff's injury.  In  other  words,  the  plain  tiff 
must  show  that  at  some  point  of  time.  In 
view  of  the  entire  situation.  Including  the 
plaintifrB  negligence,  the  defendant  was 
thereafter  culpably  negligent,  and  Its  negli- 
gence the  latest  in  the  succession  of  causes. 
In  such  case  the  plalntlfTs  negligence  would 
not  be  proximate  cause  of  the  injury.  If  the 
evidence  Justifies  that  conclusion,  we  must 
assume  that  the  Jury  adopted  this  view,  for 
in  no  other  way  can  the  verdict  be  reconciled 
with  law. 

As  already  stated,  in  the  consideration  of 
the  defendant's  negligence,  we  think  the 
Jury  were  authorized  to  find  that  during  the 
whole  time  the  horse  and  wagon  of  the  plain- 
tiff were  passing  from  the  corner  of  the 
house  to  the  track  they  were  in  plain  sight 
of  the  brakeman  on  the  front  car  of  the 
train;  that  the  plaintifTs  horse  was  walk- 
ing slowly,  while  the  train  was  moving  rap- 
Idly;  that  the  plaintiff  himself  was  out  of 
sight  all  of  the  time,  and  gave  no  sign  that 
be  was  aware  of  the  approach  of  the  train. 
And  if,  after  the  brakeman,  whose  duty  it 
was  to  watch  as  well  as  to  brake,  came  in 
sight  of  the  team,  he  saw  the  team  approach- 
ing the  track,  and  saw  the  driver  was  ap- 
parently negligent,  inattentive,  or  Ignorant 
of  the  train,  neither  stopping  for  the  train 
to  pass,  nor  apparently  endeavoring  to  cross 
before  the  train,  and  If  at  such  a  time  and 
under  such  conditions  there  was  apparent 
danger  of  a  collision  by  reason  of  the  plain- 
tiff's negligence,  and  if  there  was  then  time 
to  stop  the  train,  it  was  unquestionably  the 
duty  of  the  brakeman  then,  by  signaling  and 
by  braking,  to  Stop  the  train. 

But  even  if  the  brakeman,  seeing  the  slt- 
oadon,  failed  seasonably  to  take  the  neces- 
sary steps  to  prevent  a  collision,  which  was 
apparently  not  only  likely  to  happen,  but  all 
the  more  likely  to  happen,  and  which  proba- 
bly would  happen,  because  of  the  apparent 
negligence  or  ignorance  of  the  plaintiff,  was 
his  failure  the  proximate  cause  of  the  plain- 
tiff's injury?  Was  his  negligence  in  that 
respect  subsequent  to  and  independent  of  the 
plaintifTs  contributory  negligence?  We  are 
constrained  to  say  tliat  it  was  not    It  was 


contemporaneons,  not  sobsequent  It  operat- 
ed to  produce  the  result  in  connection  with 
the  plaintiff's  negligence,  and  not  independ- 
ently of  it  The  plaintiff's  negligence  ac- 
tively continued  from  th«- comer  of  the  house 
to  the  point  of  collision.  It  was  operative 
to  the  last  moment,  and  contributed  to  the 
injury  as  a  proximate  cause.  It  Is  not  Uke 
the  case  of  one  who,  by  his  own  prior  negli- 
gence, has  merely  put  himself  in  a  position 
of  danger,  as  In  Atwood  v.  Bailway  Co.,  91 
Me.  899,  40  Atl.  67.  and  Ward  v.  Bailroad 
Ck>.,  96  Me.  146,  51  AU.  947,  in  which  cases 
the  distinction  is  well  illustrated.  The  plain- 
tiff not  only  negligently  put  himself  in  a 
place  of  peril,  but  continued  negligently  to 
move  on  to  the  catastrophe  until  it  happened. 
The  language  of  the  doctrine  of  prior  and 
subsequent  negligence  Implies  that  the  prin- 
ciple is  not  applicable  when  the  negligence 
of  the  plaintiff  and  that  of  the  defendant 
are  practically  simultaneous.  It  was  so  stat- 
ed, and  the  distinction  was  pointed  out,  in 
Ward  V.  Railroad  Co.,  supra,  where  the  court 
used  this  language:  "It  is  not  enough  that 
the  defendant  might,  by  the  exercise  of  due 
care  on  his  part,  have  avoided  the  conse- 
quences of  the  plaintiff's  negligence,  when 
that  negligence  is  contemporaneous  with  the 
fault  of  the  defendant  But  if  the  plain- 
tiff's negligence  is  so  remote  as  not  to  be  a 
proximate  cause  contributing  to  the  injury, 
then  a  defendant's  failure  to  exercise  due 
care  to  avoid  the  consequences  of  the  plalnr 
tiff's  earlier  and  remote  negUgence.  when  b7 
the  exerdse  of  such  care  they  could  have 
avoided,  will  render  the  defendant  liable." 
Rider  v,  Syracuse  R  T.  Ry.  Co.,  171  N.  Y. 
189,  63  N.  H.  S36,  58  U  R.  A.  125;  Fritz  ▼. 
Railway  Co.,  105  Mich.  60,  62  N.  W.  1007: 
O'Brien  t.  McGlinchy,  68  Me.  552. 
Motion  for  new  trial  sustained. 

mut.vut 
STATE!  T.  SMITH. 
(Suprema  Tadldal  Court  of  Maine.    Sept  7, 
1904.) 

CBTMNAI.  APPEAI/— ABBE8T  OT  JUDOnifT— DB> 
rXCTIVB  BKCOBD  — AMEKDHBNT  AITEB  VCB« 
DICT— TBCB  BICOBO  CONTBOLS. 

1.  Where  a  motion  in  srrest  of  Judgment  In 
the  appellate  court  was  npon  the  ground  that 
the  original  warrant  bore  no  seal,  and  the  pra- 
Biding  justice,  after  verdict,  permitted  the  fil- 
ing of  an  amended  copy  of  the  warrant  show- 
ing that  there  was  a  seal  upon  it  held,  that  the 
motion  was  properly  overruled. 

2.  Judgment  in  a  criminal  case  Is  arrested  for 
error  appearing  on  the  face  of  the  record ;  bnt 
it  is  the  true  record,  and  not  a  false  one,  which 
controls. 

3.  If  the  record  before  the  court  is  not  a  tme 
record,  the  conrt  may  permit  its  amendment  at 
any  time  before  deciding  the  question  raised  by 
the  motion. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court 
Somerset  County. 

Fred  Lk  Smith  was  convicted  unAer  a 
search  and  selziure  complaint  in  the  munic- 
ipal court    On  appeal,  after  a  verdict  of 
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guilty,  the  presiding  Jnstlce  overruled  a  mo- 
tlon  in  arrest  of  Judgment,  and  allowed  ex- 
ceptions.   Overruled. 

Argued  before  EMJBSIY,  SAVAGEl,  POW- 
BBS,  PBABODT,  and  SPEAK,  JJ. 

George  W.  Gower,  Co.  Atty.,  for  the  State. 
George  G.  Weeks,  for  defendant 

POWERS,  J.  Complaint  originating  In 
the  municipal  court  of  Skowhegan.  The  re- 
spondent appealed,  and  in  the  Supreme  Ju- 
dicial Court,  after  v«rdlct  and  before  Judg- 
ment, moved  In  arrest  of  Judgment  upon 
the  ground  that  the  original  w&rrant  bore 
no  seal.  The  presiding  Justice,  against  the 
respondent's  objection,  permitted  the  county 
attorney  to  file  an  amended  copy  of  the  war- 
rant, and  thereupon  overruled  the  motion. 
To  these  rulings  the  respondent  excepts. 

A  warrant  not  under  seal  is  void.  If  the 
fact  were  as  alleged  in  the  motion,  Judgment 
should  have  been  arrested.  The  copy  did 
not  show  any  seal  upon  the  warrant,  and, 
if  this  were  the  only  evidence^  the  omission 
would  be  fatal.  But  the  question  raised  by 
the  motion  was  not  what  the  copy  originally 
filed  nUght  show,  but  whether  there  was  in 
fact  a  seal  upon  the  original  warrant.  It 
was  entirely  competent  for  the  presiding  Jus- 
tice to  permit  the  filing  of  an  amended  copy, 
showing  that  in  ti-uth  and  in  fact  the  orig- 
inal warrant  did  have  a  seal  upon  It  Judg- 
ment in  a  criminal  case  is  arrested  for  error 
appearing  on  the  face  of  the  record;  but  It 
la  a  true  record,  and  not  a  false  one,  which 
controls.  If  the  record  before  the  court  was 
not  A  true  record,  it  was  proper  for  the  court 
to  permit  }t  tci  be  amended  at  any  time  be- 
fore deciding  the  question  raised  by  the  mo- 
tion. The  Court  was  not  obliged  to  stultify 
itself  by  denying  an  amendment  in  accord- 
ance with  the  fact  and  to  refuse  to  receive 
Competent  evidence  upon  the  very  question 
which  the  motion  raised.  The  record  as 
amended  shows  no  error,  and  the  motion  was 
properly  overruled. 

This  case  is  not  to  be  confounded  with 
State  T.  Llbby,  85  Me.  169,  26  Atl.  1015,  and 
similar  cases,  In  which  the '  amendment  is 
to  the  complaint  and  affects  the  offense  for 
which  the  accused  Is  tried.  In  such  cases 
It  is  necessary  that  the  amendment  be  made 
before  the  case  Is  given  to  the  Jury;  other- 
wise the  respondent  might  be  convicted  up- 
on one  complaint  and  Judgment  rendered 
upon  another.  In  the  case  at  bar  the  amend- 
ed record  shows  that  the  original  warrant 
was  in  due  form,  and  that  the  respondent 
was  tried  and  convicted  upon  the  complaint 
as  originally  made. 

In  the  closely  analogous  case  of  Common- 
wealth V.  Carney,  153  Mass.  444,  27  N.  B. 
9,  the  court  permitted  an  amended  copy  of 
the  record  below,  showing  Jurisdiction  in  the 
lower  court,  to  be  filed  after  verdict  and 
motion  in  arrest  of  judgment 

E2zceptions  overruled. 


(38  B.  L  2GU 

NELSON  ▼.  UNION  B.  CO. 

(Supreme  Court  of  Bhode  Island.     June  21, 

1904.) 

8TKEET   BAILWATB— INJtJBT   TO    PEBSOH    WAIT- 

ISO  rOB  CAB— KBOLIOENCE— EVIDEHCB 

— FBBVIOUS    ACCIDENTS. 

1.  In  an  action  for  injury  to  plaintiff,  while 
waiting  to  board  defendants  street  car.  by  the 
falling  of  a  piece  of  an  electric  lamp  situate 
over  &e  street  and  struck  by  the  trolley  slipping 
from  the  wire  as  the  car  wag  rounding  a  curve, 
evidence  that  such  lamps  had  previously  been 
broken  under  like  drcumstanoes  is  relevant  and 
material  on  the  questions  of  notice  and  oonae^ 
quent  negligence. 

Action  on  the  case  by  Annie  D.  Nelson 
against  the  Union  Ballroad  Company.  Plain- 
till  w(is  nonsuited,  and  petitions  for  a  new 
trial.    Granted. 

Argued  before  STINB8S,  a  J.,  and  TIL. 
LINOHAST  and  DOUGLAS,  JJ. 

James  A.  Williams,  for  plalntUF.  Henry 
W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S. 
Hoffman,  for  defendant 

TILLINGHAST,  J.  The  material  facts  In 
this  case,  as  the  evidence  offered  tended  to 
show,  were  as  follows:  At  the  time  of  re- 
ceiving the  injury  complained  of  by  the  plain- 
tiff she  was  standing  on  the  northwest  comer 
of  Dorrance  and  Weybosset  streets,  In  Provi- 
dence, near  to  an  upright  pole,  the  property 
of  the  Narragansett  Electric  Lighting  Com- 
pany, which  pole  was  then  and  there  used 
for  the  purpose  of  supporting  a  yardarm 
upon  which  an  electric  light  was  hung.  The 
plaintiff  was  waiting  for  an  electric  car 
owned  and  operated  by  the  defendant  to  pass 
around  the  curve  from  Dorrance  street  into 
Weybosset  street  and  while  thus  waiting, 
and  while  said  c&r  was  passing  around  the 
curve,  the  trolley  pole  of  the  car  slipped  from 
the  wire  and  struck  the  glass  globe  inclosing 
the  electric  light,  and  broke  it  or  dislodged 
it  from  its  position,  whereupon  It  fell  to  tbe 
ground,  and  In  Its  descent  a  piece  of  the 
glass  struck  the  plaintiff  and  injured  her. 
The  distance  between  the  rail  nearest  the 
curbing  and  the  curbing  is  about  two  feet 
and  a  half,  and  the  distance  between  the  pole 
referred  to  and  the  center  of  the  two  Inside 
rails  upon  which  the  defendant's  car  was  run- 
ning was  about  four  feet  and  the  distance 
from  said  post  to  the  nearest  overhead  trol- 
ley wfre  was  about  four  feet  The  electric 
light  In  question  bung  between  that  nearest 
overhead  trolley  wire  and  the  pole,  and  at 
the  time  of  the  accident  was  within  about  a 
foot  and  a  half  of  said  trolley  wire.  At  the 
trial  of  the  case  the  plaintiff,  for  the  purpose 
of  showing  that  the  defendant  was  negligent 
In  connection  with  the  happening  of  the  acci- 
dent and  responsible  therefor,  offered  to 
show  that  globes  of  tbe  electric  lighting  com- 
pany at  this  point,  as  well  as  at  other  points 
upon  the  line  of  the  defendant's  road,  had 

f  t  See  Cenien,  toL  R.  Cent  Dig.  {  13021. 
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prerionslr  been  broken  In  a  similar  way, 
namely  by  the  slipping  of  the  trolley  poles 
from  the  trolley  wire.  This  evidence,  being 
objected  to  by  counsel  for  the  defendant,  was 
ruled  Inadmissible  by  the  trial  court,  subject 
to  the  plaintiff's  exception.  After  the  plain- 
tiff's evidence  was  In,  the  com-t,  upon  motion 
of  defendant's  covinsel,  nonsuited  the  plain- 
tiff, and  the  case  is  now  before  us  upon  the 
plaintiff's  petition  for  a  new  trial  upon  the 
grounds  (1)  that  the  presiding  Justice  erred 
In  granting  the  nonsuit,  and  (2)  that  he  also 
erred  in  his  refusal  to  admit  the  evidence 
offered  by  the  plaintiff  as  aforesaid. 

We  think  the  rulings  complained  of  were 
errbneous,  and  that  the  petition  for  a  new 
trial  should  be  granted.  The  dedaratlon 
alleges  that  the  defendant  was  negligent  in 
the  management,  care,  use,  and  control  of  its 
property  and  appliances  at  this  particular 
time  and  place;  and  whether  or  not  it  was 
guilty  of  such  negligence  was  the  primary 
question  at  issue;  and  In  order  to  show  that 
the  defendant  was  negligent  it  was  com- 
petent for  the  plaintiff  to  prove  not  only  the 
close  proximity  of  the  trolley  wire  to  the 
lamp  in  question,  but  also  the  fact  that  the 
defendant  knew  of  the  danger  arising  there- 
from. Indeed,  the  plaintiff  was  bound  to 
show  such  knowledge,  either  expressly  or 
impliedly,  in  order  to  make  out  her  case;  and 
we  can  see  no  better  way  of  proving  such 
knowledge  than  by  showing  that  similar  acci- 
dents had  occurred  before,  not  only  on  the 
particular  curve  in  question,  but  also  on  other 
curves  on  the  line  of  the  road — ^that  is,  that 
lamps  had  previously  been  broken  by  the  slip- 
ping of  the  trolley  pole  from  the  wire. 

A  similar  question  to  the  one  now  before 
ns  was  raised  in  the  case  of  Smith  t.  Old 
Colony  R.  R.  Co.,  10  R.  t.  22.  That  was  a 
case  to  recover  damages  for  the  burning  of 
the  plaintiff's  factory  through  the  alleged 
careless  management  of  the  defendant's  loco- 
motive engine.  On  the  trial  of  that  case  evi- 
dence was  allowed  to  be  offered,  under  ex- 
ception, to  show  that  fires  on  the  line  of  the 
road  had  originated  from  sparks  escaping 
Arom  the  locomotives  of  the  defendant  corpo- 
ration both  before  and  subsequently  to  the 
occurrence  of  the  fire  in  question.  It  was 
beld  by  this  court,  in  an  opinion  written  by 
Dnrfee,'J.,  that  the  fact  that  other  fires  had 
been  communicated  before  the  occurrence  of 
the  fire  in  question  was  admissible  for  the 
purpose  of  putting  the  company  on  Its  guard 
and  stimulating  It  to  increased  watchfulness, 
and  also  to  enable  the  Jury  to  Judge  whether. 
In  view  of  such  previous  occurrences,  the  com- 
pany was  at  the  time  of  the  fire  in  the  exer- 
cise of  reasonable  care.  It  was  held,  how- 
ever, that  testimony  relating  to  fires  of  a 
later  date  should  be  carefully  excluded,  as 
being  irrelevant,  and  as  having  a  tendency 
to  excite  prejudice  against  the  company. 

Horan  v.  Corliss  Steam  Engine  Co.,  21  R. 
I.  386,  43  Atl.  874,  45  L.  R.  A.  26T,  is  also  in 
point    In  that  case  it  was  beld  that  in  an 


action  to  recover  for  injuries  received  from 
an  electric  current,  owing  to  the  unsafe  con- 
dition of  the  machinery  on  which  the  plain- 
tiff was  employed,  evidence  that  slight 
shocks  had  been  received  from  time  to  time- 
by  the  workmen  from  the  lifting  chain,  and 
that  the  defendant  on  account  thereof  had 
supplied  rubber  gloves  to  be  used  by  the 
pourers  of  metal  on  that  account,  was  notice 
to  the  defendant  "These  shodcs,"  said  Mat- 
teaon,  G.  J.,  in  delivering  the  opinion  of  the 
court  "were  notice  to  the  defendant  of  the 
leakage  of  electricity  from  the  motor  to  the 
chain,  and  were  also  notice  tliat  if  from  any 
cause  a  sufficient  current  of  electricity  was 
brought  to  the  motor  the  leakage  might  be 
sufficient  not  only  to  charge  the  lifting  chain, 
but  also  the  hauling  chain  or  other  metallic 
portions  of  the  crane,  unless  properly  insti- 
lated,  with  a  dangerous  current  Having  this 
notice,  we  think  the  defendant  was  bound  to 
have  made  the  insulation  between  the  motor 
and  the  hauling  chain  so  complete  that  the 
use  of  the  hauling  chain  would  have  involved 
no  risk  of  injury  by  electricity."  MacDon- 
ald  V.  RaUway  Co.,  25  R.  I.  40,  54  Atl.  796, 
and  McOarrlty  v.  Railway  Co.,  25  B.  L  268, 
55  AtL  718,  are  to  the  same  effect 

The  law  seems  to  be  the  same  in  otbae 
states.  Thus,  in  CoL  Morg.  Oa  v.  Rees,  21 
Goto.  435,  42  Paa  42,  which  was  an  action 
for  negligence  in  leaving  the  door  of  an  ele- 
vator well  open,  whereby  the  plaintiff,  with- 
out any  fault  on  his  part,  fell  into  said  well, 
it  was  held  that  it  was  admissible  for  the 
I^alhtlfl  to  show  that  the  door  was  open  at 
times  antecedent  to  'the  accident  owing  to 
a  defect  in  the  lock,  in  corroboration  of  the 
plaintiff's  claim  tliat  the  door  was  open  at 
the  time  of  the  accident  and  also  as  tend- 
ing to  show  a  previous  and  continuous  de- 
fective condition  and  notice  thereof  to  the 
defendant.  In  speaking  of  the  alleged  error 
of  the  trial  court  in  admitting  such  testi- 
mony,. Mr.  Justice  Goddard,  in  delivering  the 
opinion  of  the  court  said:  "The  main  con- 
tention under  this  bead  is  that  the  court  er- 
red in  permitting  plaintiff  to  show  that  the 
door  in  question  was  open  at  times  ante- 
cedent to  the  accident  and  that  other  persons 
came  near  falling  into  the  shaft  for  the  rea- 
son that  this  testimony  tended  to  show  other 
and  independent  careless  acts  of  the  person 
in  charge  of  the  elevator  at  such  times.  It 
is  clear  that,  if  such  was  the  purpose  and 
effect  of  this  testimony,  it  would  be  inad- 
missible. But  that  such  was  not  the  pur- 
pose and  object  for  which  it  was  introduced 
is  evident  when  the  theory  upon  which  the 
case  was  tried  Is  kept  in  view.  The  whole 
scope  and  tendency  of  the  evidence  intro- 
duced on  the  part  of  plaintiff  was  to  show 
that  the  elevator  door  was  open  at  the  time 
of  the  accident  because  of  the  defective  con- 
dition of  the  lock,  and  in  corroboration  of 
that  claim  the  evidence  complained  of  was 
offered  as  tending  to  show  a  previous  and 
continuous  defective  conditl<m.   The  evidence 
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was  relevant  for  tbls  parpose,  and  also  com- 
petent to  show  notice  and  knowledge  on  the 
part  of  the  company  of  the  defectiye  con- 
dition of  the  lock.  Wharton,  in  bis  work 
on  Evidence,  after  stating  the  ordinary  rule 
contended  for  by  counsel  for  appellant — that, 
when  a  party  is  sued  for  damages  following 
from  a  particular  act  of  negligence,  dis- 
connected, though  similar,  negligent  acts  are 
admissible — states  the  rule  applicable  to  this 
character  of  cases  as  follows:  'But  when  a 
party  is  charged  with  the  negligent  use  of 
a  specific  agency,  and  when  the  case  against 
blm  is  that  be  did  not  use  care  proportionate 
to  the  danger,  then  the  question  becomes 
material  whether  he  knew,  or  ought  to  have 
known,  the  extent  of  the  danger.  On  such 
an  issue  as  this  it  is  relevant  for  the  party 
aggrieved  to  put  in  evidence  of  disconnected 
acts,  of  which  it  was  the  duty  of  the  de- 
fendant to  have  been  cognizant,  and  which, 
if  be  were  cognizant  of  them,  would  have 
advised  him  of  the  extent  of  the  danger, 
and  would  have  made  it  bis  duty  to  take 
precautions  which  would,  if  faithfully  ap- 
plied, have  prevented  the  Injury  sued  for.'  " 
Whar.  Ev.  §  41.  In  support  of  the  doctrine 
as  thus  stated  many  cases  are  cited.  See, 
also,  S.  &  B.  Neg.  (501  Ed.)  f  60b,  and  cases 
collected  in  notes  2  and  3. 

If  lamps  or  globes  similarly  situated  to 
the  one  in  question  had  frequently  or  even  oc- 
casionally been  previously  broken  by  trolley 
poles  slipping  from  the  wire  while  the  cars 
of  defendant  company  were  rounding  curves, 
that  would  certainly  be  sufiScient  to  give  the 
company  notice  of  the  liability  of  the  hap- 
pening of  such  an  accident,  and  hence  would 
require  it  to  exercise  that  degree  of  care 
which  would  be  commensurate  with  such  li- 
ability. As  the  evidence  offered  by  the 
plaintiff  was  not  only  relevant,  but  of  such 
'a  character  as  to  have  a  material  bearing 
upon  the  main  issue  presented  by  the  plead- 
ings, its  rejection  was  clearly  prejudicial  to 
the  plaintiff,  and  hence  entitles  her  to  a  new 
trial. 

Petition  granted. 


(2(  B.  I.  2t») 
ADAMS  V.  PROBATE  COURT  OF  CEN- 
TRAL FALLS  et  al. 
(Supreme   Court  of  Rhode  Island.     June  20, 
1904.) 

■XBCUTOBS— BIGHT  TO  CHANGB   FOttH   OF   BOND 

—MISTAKE. 

1.  An  executor,  who  was  also  residuary  lega- 
tee, being  entitled  to  give  either  of  two  forms 
of  bond,  the  consequence  of  giving  which  is  pre- 
8crit>ed  by  general  law.  instead  of  giving  the 
ordinary  executor's  bond,  gave  one  to  pay  the 
debts  and  legacies,  whereby  he  was  relieved  from 
accounting.  Held,  that  thereafter,  when  the 
time  for  settling  the  estate  had  passed,  and  the 
legatees,  through  no  fault  of  theirs,  couid  not 
be  placed  in  statu  quo,  he  was  not  entitled  to 
substitute  the  ordinary  executor's  bond,  because 
he  was  mistaken  as  to  there  lieing  sufficient  as- 
sets, and  consequently  gave  no  tiiougbt  to  the 


question  of  personal  UaUlity,  though  the  derk 
of  the  probate  court,  whom  he  consulted,  did 
not  mention  the  fact  that  such  bond  would  make 
him  personally  liable,  but  merely  that  it  would 
relieve  him  from  returning  an  inventory;  the 
deputy  not  representing  the  creditors  and  lega- 
tees, the  real  parties  in  interest,  and  they  not 
being  responsible  for  any  failure  of  his  to  give 
information. 

Suit  In  equity  by  John  F.  Adams  against 
the  probate  court  of  Central  Falls  and  others. 
Respondents  demur  to  the  bilL  Demurrer 
sustained. 

Argued  before  TILLINGHAST,  DOUG- 
LAS, and  BLODGETT,  JJ. 

Edwards  ft  Angell,  for  complainant  Na- 
than W.  Littlefield,  Chester  W.  Barrows,  Lel- 
lan  J.  Tuck,  John  N.  Butman,  and  James  E. 
Smith,  for  respondents. 

DOUGLAS,  J.  Stephen  L.  Adams,  of  Cen- 
tral Falls,  died  August  11,  1900,  leaving  a 
will,  which  was  admitted  to  probate  Septem- 
ber 12,  1900,  In  which  his  brother,  the  com- 
plainant, was  appointed  executor  and  made 
residuary  legatee.  The  respondents,  besides 
the  probate  court  and  the  United  States  Fi- 
delity &  Guaranty  (Dompany,  are  legatees  un- 
der the  said  will.  The  complainant,  on  Sep- 
tember 12,  19(X),  accepted  the  appointment  as 
executor,  and  gave  bond  to  the  probate  court, 
with  the  United  States  Fidelity  &  Guaranty 
Company  as  surety,  in  the  penal  sum  of 
$100,000,  the  condition  whereof  Is  as  follows: 
"The  conditioD  of  tbls  obligation  is  such,  that 
whereas,  the  above  bouuden  John  F.  Adams 
has  tbls  day  taken  upon  himself  the  office  of 
executor  of  the  -  last  will  and  testament  of 
Stephen  L  Adams,  late  of  the  city  of  Central 
Falls,  deceased,^  and.  thereby  tbe  borden  of 
paying  tbe  funeral  charges  and  the  debts  of 
said  deceased  and  the  legacies  granted  by 
said  will:  Now  therefore,  if  the  said  John 
F.  Adams,  heirs,  executors  or  administrators, 
or  any  of  them  do  well  and  truly  pay,  or 
cause  to  be  paid,  the  debts  and  legacies  afore- 
said, and  in  all  matters  the  same  concerning; 
faithfully  fulfill  tbe  said  will,  and  administer 
thereon  according  thereto,  and  render  upon 
oath  on  account  of  his  proceedings  thereupon, 
when  thereunto  lawfully  required;  then  the 
before  written  obligation  to  be  void  and  of 
none  effect,  or  else  to  be  and  remain  In  full 
force  and  virtue."  Suit  has  been, brought 
upon  tbls  bond  for  the  benefit  of  the  legatees, 
and  is  now  pending  in  the  common  pleas  di- 
vision of  this  court,  and  this  bill  asks  that 
the  further  prosecution  of  said  suit  and  all 
proceedings  for  the  enforcement  of  the  bond 
may  be  enjoined,  that  said  bond  be  canceled 
and  the  complainant  be  permitted  to  substi- 
tute therefor  nunc  pro  tunc  an  executor's 
bond  in  the  usual  form  to  return  an  inventory 
and  account  of  tbe  estate  of  the  testator. 
The  statements  upon  which  the  complainant 
bases  his  prayer  are  contained  In  tbe  sec- 
ond, third,  fourth,  and  tenth  paragraphs  of 
the  bill,  as  follows: 

"Second.  The  complainant  was  named  as 
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executor  of  said  \7lll,  and  iimmedlately  npon 
the  probating  thereof  took  steps  to  procnre  a 
bond  and  to  qualify  as  executor  by  the  flltng 
of  micb  bond  with  the  probate  conrt  He 
WM  given  two  blank  totms  of  bonds,  and 
was  informed  that  be  could  file  either  wlien 
properly  filled  ont  and  executed.  The  one 
was  an  executor's  bond  to  return  an  Inven- 
tory; the  other  was  a  bond  to  pay  the  debts 
and  legacies  of  the  deceased.  The  complain- 
ant was  at  that  time  wholly  ignorant  as  to 
the  distinction  between  these  two  forma  of 
bonds.  He  therefore  sought  advice  in  re- 
gard to  the  matter  of  James  B.  Gooding,  who 
was  at  the  time  acting  as  deputy  clerk  in 
the  office  of  the  probate  clerk  of  the  city  of 
Central  Falls.  The  complainant  was  inform- 
ed by  Mr.  Gooding  that  upon  tbe  payment  of 
a  fee  of  one  hundred  dollars  to  the  probate 
court  he  could  give  a  bond  to  pay  debts  and 
learacles,  and  thereby  avoid  tbe  necessity  of 
returning  aa  inventory;  and  Mr.  Gooding 
advised  the  giving  of  such  bond.  The  com- 
plainant thereupon  gave  a  bond  to  pay  debts 
and  legacies,  a  copy  whereof  is  hereto  an- 
nexed, marked  'Exhibit  B,'  with  the  respond- 
ent the  United  States  Fidelity  &  Guaranty 
Company  as  surety  thereon.  The  complain- 
ant understood  that  the  payment  of  one  hun- 
dred dollars  to  the  probate  court  was  the 
consideration  for  being  exempted  from  re- 
turning an  inventory  to  the  court,  and  he 
was  not  then,  nor  for  a  long  time  after- 
wards, aware  that  by  giving  such  a  bond  he 
was  In  any  way  personally  liable  to  make 
op  the  deficit.  If  any,  In  the  assets,  so  as  to 
enable  the  estate  to  pay  the  debts  and  l^a- 
eies  In  full.  If  he  had  been  aware  that  such 
was  the  effect  of  giving  a  bond  to  pay  debts 
and  legacies,  he  would  never  have  given  a 
bond  in  that  form. 

"Third.  The  question  of  a  personal  liabil- 
ity upon  said  bond  was  not  called  to  the  at- 
tention of  the  complainant  at  the  outset, 
owing  to  the  fact  that  he  caused  to  be  made 
tor  his  own  use,  by  three  disinterested  per- 
sons, an  Inventory  of  said  estate,  and  by 
that  Inventory,  which  was  taken  at  a  fair 
valuation  of  the  property,  there  appeared  to 
be  assets  in  excess  of  the  amount  required 
to  pay  the  debts  and  legacies  of  the  de- 
ceased. Since  that  time,  however,  one  Item 
thereon,  viz.,  three  hundred  seventy-nine 
shares  of  the  capital  stock  of  the  Stafford 
Manufacturing  Company,  has  become  worth- 
less. This  company  has  been  forced  to  make 
an  assignment,  and  its  assets  will  not  suf- 
fice to  pay  its  Indebtedness;  thus  leaving  no 
equity  therein  for  stockholders.  This  com- 
pany was  a  close  corporation,  the  stock  of 
wlilch  was  not  for  sale  in  the  open  market. 
It  was  impossible  to  dispose  of  said  stock 
after  the  qualification  of  the  complainant  as 
executor  of  said  estate,  and  tbe  depreciation 
in  the  value  of  said  stock  was  wholly  due  to 
conditions  beyond  his  control. 

"Fourth.  The  debts  which  said  Stephen 
U  Adams  owed  at  the  time  of  his  decease 


were  largely  In  excess  of  what  tbe  complain- 
ant, at  the  time  when  he  gave  said  bond, 
bad  supposed  they  were.  A  large  amount 
of  securities,  which  the  complainant  believed 
to  be  available  to  pay  debts  and  legacies, 
were,  after  said  bond  was  given,  found  ta 
be  hypothecated  for  loans,  leaving  a  smaller 
equl^  therein  for  the  benefit  of  the  estate 
than  the  complainant  had  supposed." 

"Tenth.  The  complainant,  in  giving  said 
bond,  was  clearly  acting  under  a  misappre- 
hension as  to  the  law  and  as  to  the  liabilities 
he  was  assuming  thereby,  and  bad,  good  rea- 
son to  believe  at  that  time  that  the  assets  of 
said  estate  were  sufficient  to  meet  all  debts 
and  legacies;  but  that.  In  the  event  of  this 
not  being  the  fact,  he  believed  that  he  incur- 
red only  a  liability  to  administer  tbe  estate 
faithfully,  and  to  divide  the  assets  remaining 
after  the  payment  of  the  debts  proportion- 
ately among  the  legatees,  according  to  law. 
The  complainant  did  not  become  aware  un- 
til about  one  year  after  tbe  giving  of  said 
bond  that  there  would  probably  be  an  Insuffi- 
ciency of  assets  to  pay  the  legacies,  and  at 
or  about  the  same  time  James  E.  Smith,  at 
tliat  time  the  special  agent  of  the  respondent 
the  United  States  Fidelity  &  Guaranty  Com- 
pany, Informed  the  complainant  that  in  such 
event  there  might  be  a  personal  liability  up- 
on the  complainant  to  pay  these  legacies  in 
full  by  reason  of  the  form  of  bond  given  by 
him  as  executor  to  the  probate  court  of  the 
dty  of  Central  Falls.  Immediately  thereup- 
on tbe  complainant  consulted  with  Messrs. 
Edwards  &  Angell,  attorneys  at  law,  and 
was  advised  by  them.  In  a  letter  dated  Sep- 
tember 20,  1901,  that,  if  tbe  assets  were  in- 
sufficient to  pay  the  legacies,  there  existed  a 
liability  against  the  complainant  as  principal 
and  the  United  States  Fidelity  &  Guaranty 
Company  as  surety  upon  said  bond.  •  •  • 
The  complainant  further  says  that,  if-  be  had 
realized  that  by  giving  such  bond  he  was 
incurring  an  obligation  to  pay  tbe  debts  and 
legacies  wbether  or  not  tbe  assets  of  the  es- 
tate were  sufficient  for  that  purpose,  be 
would  never  have  given  such  bond,  but  would 
have  given  the  ordinary  executor's  bond  to 
return  an  Inventory." 

Three  of  the  respondents  have  Joined  in  a 
demurrer  on  these  grounds:  (1)  The  surety 
company,  having  interests  Identical  with 
those  of  tbe  complainant,  should  not  have 
been  Joined  as  re8pon<!ent .  without  allega- 
tion that  it  had  refuses  to  Join  as  complain- 
ant (2)  It  Is  Immaterial  that  complainant 
sought  and  acted  upon  the  advice  of  Good- 
ing without  alleging  that  Gooding  Imposed 
on  or  deceived  the  complainant,  and  that 
Gooding  was  acting  in  bebalf  of  the  respond- 
ents when  he  made  the  statement  alleged. 
(3)  Tbe  mistake  of  law  alleged  is  not  a 
ground  for  equitable  relief.  (4)  This  was 
not  a  mutual  mistake  of  law  of  complainant 
and  respondents.  (I9  The  mistake  of  law 
was  not  caused  by  any  act  or  omission  on  the 
part  of  the  respondents.    (6)  The  mistake  CS 
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fact  was  not  mutual.  (7,  8)  The  complain- 
ant was  guilty  of  negligence  In  making  tbe 
alleged  mistakes  of  fact  in  regard  to  the  con- 
dition of  tbe  estate  and  in  not  knowing  the 
effect  of  the  bond.  (9,  10)  The  complainant 
was  guilty  of  laches  in  acting  as  he  did  after 
he  found  out  his  mistakes  of  law  and  fact. 
(11)  The  fact  that  complainant  acted  on  the 
advice  of  counsel  after  discovering  his  mis- 
take is  Immaterial.  (12)  That  before  bring- 
ing this  bill  the  complainant  has  not  submit- 
ted to  Judgment  in  the  action  at  law. 

The  first  and  last  four  grounds  of  demur- 
rer do  not  go  to  the  merits  of  the  case,  but 
upon  the  other  points  the  question  arises 
whether  upon  the  facts  stated  in  the  bill  the 
complainant  Is  entitled  in  equity  to  relief 
from  his  obligation.  In  diBCussing  this  ques- 
tion it  is  first  of  all  Important  to  consider 
the  character  of  the  obligation  involved  and 
the  relations  of  the  parties  concerned.  Our 
statutes  recognize  two  relations  which  an  ex- 
ecutor may  assume  towards  the  estate  of  the 
testator,  which  are  pertinent  to  this  inquiry. 
An  ordinary  executor  is  required  to  give 
bond,  with  sureties,  to  perform  his  duties 
as  such,  and  these  duties  are  generally  to  ro 
turn  an  Inventory,  to  collect  the  assets  and 
reduce  them  to  money,  to  pay  the  debts,  and 
to  distribute  the  surplus  to  the  legatees,  and  to 
make  certain  returns  to  the  court.  An  execu- 
tor who  is  also  residuary  legatee  may  give 
bond  to  pay  the  funeral  charges,  debts,  and 
legacies,  and,  having  done  this,  he  may  take 
possession  of  the  assets  as  his  own  property, 
and  dispose  of  them  as  he  sees  fit  to  his  own 
use.  He  may  pay  the  debts  and  legacies  either 
ont  of  the  assets  or  out  of  his  own  estate. 
Neither  the  court  nor  the  legatees  are  con- 
cerned with  his  management  of  the  estate,  or 
with  its  fortunes,  or  can  call  him  to  account 
therefor  after  it  passes  into  his  hands.  If 
losses  occur,  the  executor  must  bear  them. 
If  the  property  Increases  in  value,  the  profit 
is  bis.  To  all  Intents  and  purposes  the  bond 
stands  In  place  of  the  estate.  These  obliga- 
tions are  not  elements  of  an  agreement  be- 
tween parties,  but  are  provisions  of  general 
law.  In  reducing  to  writing  a  private  agree- 
ment mistakes  may  be  made  which  the  courts 
wlU  correct,  but  no  such  mistake  can  be 
made  in  construing  the  provisions  of  an  ex- 
ecutor's bond.  If  the  bond  is  imperfect  in 
form,  the  obligations  imposed  by  law  are  not 
impaired  by  that  circumstance.  Gen.  Laws 
18&C,  c.  220,  !  8,  provides:  "Every  executor 
•  •  •  who  has  given  to  the  probate  court 
an  instrument  purporting  to  be  a  bond  which 
has  been  accepted  as  such  by  the  probate 
court  having  Jurisdiction  to  accept  it,  shall 
be  qualified  as  executor,  •  •  •  notwith- 
standing any  defect  in  such  instrument  and 
notwithstanding  any  error  committed  in  giv- 
ing or  accepting  the  same;  but  nothing  here- 
in contained  shall  affect  the  right  of  appeal 
In  such  cases.  Such  Instrument,  If  no  such 
appeal  be  taken  or  sustained,  shall  there- 
after be  considered  for  all  purposes  a  bond 


and  Ita  deficiencies  otherwise  supplied  ac- 
cording to  the  facts,"  etc.  The  consequen- 
ces of  execnting  one  or  the  other  kind  of 
bond  are  not  only  specified  by  general  law, 
but  it  is  also  provided  by  statute  that  the 
executor  who  is  residuary  legatee  may  choose 
which  bond  be  will  give.  It  is  provided  by 
Gen.  Laws  1896,  c.  220,  {  7:  "If  the  executor 
be  residuary  legatee,  he  may  give  bond  only 
to  pay  the  funeral  charges,  debts,  and  lega- 
cies of  the  testator,  and  need  not  render  an 
account  to  the  probate  conrt" 

The  nominal  parties  to  this  proceeding  ar» 
the  probate  court  and  the. executor,  but  the 
real  parties  In  interest  are  the  creditors  of 
the  estate  and  the  legatees  under  the  will  on 
the  one  band  and  the  executor  and  his  surety 
on  the  other.  If  the  executor  chooses  to  giv» 
the  ordinary  bond,  the  creditors  and  th» 
legatees  have  the  right  to  demand  an  inven- 
tory of  the  estate^  and  to  be  heard  upoa 
propositions  to  dispose  of  the  assets  and  mat- 
ters of  management  and  administration  gen- 
erally. If  the  executor  chooses  to  give  th» 
bond  to  pay  funeral  charges,  debts,  and  lega- 
cies, none  of  the  parties  Interested  have  any- 
thing to  do  with  the  executor  except  to  en- 
force the  obligations  covered  by  bis  bond. 
The  real  parties  interested  In  the  choice- 
which  the  executor  should  make  on  the  I2tb 
day  of  September,  1900,  were  the  creditors 
and  legatees  and  the  executor,  and  neither 
the  probate  court,  nor  the  creditors,  nor  the 
legatees  had  any  right  to  dictate  or  control 
his  choice.  Their  only  right  In  the  matter 
was  to  see  that  the  amount  of  the  bond  and 
the  surety  were  satisfactory.  Such  a  con- 
tract or  undertaking  is  manifestly  different 
from  an  agreement  between  contracting  par- 
ties, where  there  must  be  a  meeting  of  tw<» 
minds,  and  where  one  contract  may  be  con- 
templated and  a  different  one  expressed.  In 
this  case,  also,  there  Is  no  place  for  fraud, 
or  misrepresentation.  So  far  as  appears,  the 
parties  in  interest  never  saw  each  other,  at 
any  rate  never  conferred  together,  before  the 
complainant  made  his  choice.  The  law  gave 
the  complainant  a  choice  between  two  al- 
ternatives, to  each  of  which  the  law  an- 
nexed certain  obligations.  He  chose  one^ 
without  interference  of  the  legatees,  upon 
such  Information  and  for  such  reasons  a» 
he  saw  fit. 

With  this  preliminary  understanding  of  the 
situation  and  relations  of  the  parties,  we  are 
prepared  to  estimate  the  reasons  advanced, 
by  the  complainant  for  now  asking  that  he 
may  reverse  the  choice  which  he  made  on 
that  day.  He  substantially  relies  upon  two 
grounds — an  alleged  mistake  of  law  and  an 
alleged  mistake  of  fact  The  rest  of  the 
stating  part  of  the  bill  Is  Inserted  to  Aow 
that  by  his  subsequent  conduct  with  regard, 
to  the  estate  he  has  not  lost  any  right  whlcb. 
he  may  have  to  plead  the  mistakes  he  made 
at  the  "outset."  It  is  not  clear  that  the  com- 
plainant was  led  to  make  the  choice  he  did 
from  any  mistake  or  ignorance  of  the  law. 
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He  tells  na,  on  tbe  contraiy,  tbat  he  gaye 
DO  tbougbt  at  aU  to  the  qneatlon  of  pereonal 
liability,  because  he  supposed  the  assets  of 
the  estate  to  be  ample  to  meet  any  llabilltleB 
which  he  might  be  assuming.  His  statement 
that,  if  he  had  known  that  the  bond  in  ques- 
tion Imposed  upon  blm  a  personal  liability, 
he  would  not  have  signed  it,  is  a  conjecture 
which  we  think  may  be  Incorrect  If  he 
had  known  the  full  purport  of  the  bond.  It 
seems  to  us  quite  probable  that  he  wonld 
have  signed  it  with  no  fear  tbat  the  liability 
would  ever  become  fixed.  The  information 
which  was  given  him  was  all  which  be  cared 
to  acquire.  He  was  told  that  he  could  take 
possession  of  the  estate  without  rendering 
any  inventory  on  paying  a  certain  court  fee 
and  giving  one  of  the  bonds  which  were 
presented  to  him.  He  thought  the  estate 
was  sufficient  to  satisfy  all  the  claims  which 
the  executor  would  be  called  upon  to  meet, 
and  so,  without  making  further  Inquiry  as 
to  the  law,  he  made  his  choice.  Tbe  mistake 
of  fact  seems  to  have  been  the  only  one 
which  in  any  way  Influenced  his  choice.  This 
mistake  was  in  overestimating  the  net  value 
of  the  estate  beyond  the  debts  and  liabili- 
ties, and  this  estimate  was  made  with  full 
opportunity  of  examination. '  He  says  that 
"he  caused  to  be  made  for  his  own  use,  by 
three  disinterested  pereons,  an  Inventory  of 
said  estate."  Thus,  if  we  concede  that  he 
was  ignorant  of  the  law,  and  mistook  the 
fact,  in  each  case  he  obtained  the  opinion  of 
persons  of  bis  own  choosing,  and  then  de- 
liberately made  his  choice. 

We  have  carefully  examined  all  the  cases 
cited  by  complainant's  counsel,  and  find  In 
them  no  analogous  conjuncture  of  circum- 
stances where  equity  has  interfered  to  an- 
nul an  obligation.  His  argument  is  a  mis- 
application or  distortion  of  well-settled  equi- 
table principles.  It  is  a  mosaic  of  gems 
-which  do  not  fit  tbe  pattern.  He  cites  Hu- 
guenin  v.  Baseley,  14  Yes.  273;  Philllpson 
T.  Kerry,  32  Beav.  628;  Nanney  v.  William- 
son, 22  Beav.  452;  and  Russell's  Appeal,  75 
Pa.  269 — cases  of  voluntary  conveyances;  but 
as  a  consideration  for  this  bond  the  com- 
plainant received  the  whole  of  his  brother's 
estate  as  his  own  property,  to  do  with  It 
as  he  thought  best.  He  cites  Fehlberg  v. 
Cosine,  16  R.  I.  162.  13  Atl.  110;  Canedy  v. 
Marcy,  13  Gray,  873;  Frelchnecbt  v.  Meyer, 
39  N.  J.  Eq.  551;  Champlln  v.  Lay  tin,  6 
Paige,  189 — to  the  proposition  that  a  mutual 
mistake  of  law  may  be  ground  for  reforming 
a  contract;  but  the  parties  Interested  In  the 
enforcement  of  this  bond  bad  no  part  In  the 
making  of  it  He  cites  cases  of  purchasers 
of  property  which  did.  not  actually  exist  at 
tbe  time  of  the  contract  and  where  the  con- 
sideration wholly  failed;  which  are  obvious- 
ly distinguishable  from  the  case  at  bar.  He 
cites  cases  where  unconscionable  bargains 
have  been  set  aside  because  one  of  the  par- 
ties has  suppressed  Information  which  It  was 
bis  duty  to  Impart  to  the  other,  as  in  Picker- 
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ing  V.  Pickering,  2  Beav.  81,  where  a  man 
was  dealing  with  his  mother,  and  Haviland 
V.  Wllleta,  141  N.  T.  36,  85  N.  B.  958,  where 
an  executor  was  dealing  with  the  heir  at  law; 
and  he  bases  this  branch  of  his  argument 
upon  the  assumption  that  the  acting  deputy 
clerk  of  the  probate  court  represented  the 
legatees.  Such  an  assumption  Is  entirely 
unwarranted  by  the  fact;  and,  furthermore. 
It  appears  that  the  clerk's  information  was 
correct  as  far  as  It  went  It  probably  did  not 
occur  to  the  clerk  that  the  title  printed  on 
the  bond  and  the  release  from  making  an 
inventory  would  not  be  sufficient  notice,  to 
a  man  of  ordinary  intelligence,  of  tbe  sub- 
stitution of  his  personal  liability  for  the  re- 
sponsibility of  tbe  estate  itself.  If  tbe  clerk 
turned  aside  from  the  routine  of  his  official 
duties  to  answer  the  complainant's  questions. 
It  was  a  gratuitous  service,  and  If  he  gave 
advice  unasked  it  was  an  impertinence;  and 
the  legatees  were  responsible  for  neither.  It 
might  well  be  considered  tbe  duty  of  the 
court  to  instruct  illiterate  or  ignorant  per- 
sons having  to  transact  probate  business 
without  the  aid  of  counsel,  as  Is  suggested 
In  Morgan  v.  Dodge,  44  N.  H.  256,  82  Am. 
Dec.  213,  but  tbe  complainant  does  not  al- 
lege any  deficiency  of  mind  or  of  business 
experience  which  should  have  moved  the  pro- 
bate court  of  Central  Falls  to  assume  such 
resiranslblllty  In  his  case. 

The  complainant's  counsel  quotes  from 
KIndersley,  V.  G.,  in  Small  ▼.  Cunle.  2  Dr.. 
102:  "If,  indeed,  the  person  taking  the  in- 
demnity does,  either  by  the  frame  of  the 
instrument  *  *  *  or  In  any  other  man- 
ner, mislead  the  surety  as  to  the*  effect  of  it 
*  *  *  or  takes  advantage  of  bis  ignorance 
or  distress,  *  •  •  or  If  he  knows  or  has 
reason  to  believe  that  the  surety  misappre- 
hends the  nature  or  effect  of  the  instrument, 
and  allows  him  to  execute  it  without  remov- 
ing such  misapprehension  by  suffldent  ex- 
planation. In  any  such  cases  no  doubt  a  court 
of  equity  would  interfere  to  prevent  any 
advantage  being  taken  of  a  bond  of  indem- 
nity BO  procured.  And  so  it  wonld  in  tbe 
case  of  any  other  species  of.  Instrument  so 
procured."  But  ho  omits  to  quote  tbe  next 
sentences  of  the  leanied  vice  chancellor's 
opiiiion,  which  continues  as  follows:  "But  if 
none  of  these  circumstances  occur,  if  tbe  par- 
ty to  whom  the  indemnity  is  to  be  given,  tiav- 
Ing  prepared  or  caused  to  be  prepared  tbe 
Instrument  which  he  requires  In  clear  and 
Intelligible  terms,  transmits  the  draft  to  the 
Intended  surety  for  his  approval,  so  that  he 
has  the  full  opportunity  not  only  of  duly 
considering  It  himself  uninfluenced  by  tbe 
representations  or  even  by  the  presence  of 
tbe  other,  but  of  procuring  the  advice  and 
assistance  of  bis  own  solicitor — I  know  not 
by  what  rule  or  principle  of  Justice  or  equity 
his  omission  to  enter  into  a  particular  ex- 
planation of  tbe  terms  or  tenor  or  effect  of 
the  proposed  Instrument  Is  to  have  tbe  ef- 
fect of  rendering  it  void."    If  ihcse  observa- 
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tlons  were  joat  In  the  case  of  an  instrument 
between  private  parties,  how  much  more  con- 
dnslve  are  they  against  the  contention  of  the 
complainant  when  the  Instrument  he  baa 
executed  is  one  dictated  by  statute,  and  in 
the  form  wtilch  iias  been  In  common  use  for 
many  years.  Again,  where  the  mistake  is 
of  one  party  alone,  and  the  other  party  has 
been  guilty  of  no  fraud,  misrepresentation, 
or  concealment,  equity  can  only  Interpose  to 
cancel  the  contract,  and  will  not  do  so  un- 
less it  can  be  done  without  toss  or  injustice 
to  the  other  party.  Fehlberg  v.  Cosine,  16 
B.  L  162,  13  Atl.  110.  The  complainant  here 
offers  to  substitute  one  broken  bond  for  an- 
other. He  has  not  settled  the  estate,  and 
cannot  do  so  now  within  the  period  fixed  by 
law.  Nor  can  he  restore  it  now  as  it  was 
tliree  and  a  half  years  ago.  He  took  it  away 
from  the  interference  and  auperrislon  of 
the  court  and  of  the  legatees  by  his  arbitrary 
choice,  and  now  wishes  to  return  it  impaired 
and  diminished  in  value.  It  does  not  lie  in 
his  mouth  to  say  that  the  same  deterioration 
would  have  occurred  If  some  -  one  else  had 
managed  it,  or  that  the  losses  have  not  come 
by  his  fault  He  alleges  that  he  could  not 
sell  the  Stafford  Manufacturing  Company 
stock,  bnt  he  does  not  allege  that  he  made  the 
attempt.  He  could  at  least  have  offered  to 
divide  the  stock  amongst  the  legatees,  bnt 
he  preferred  to  retain  It  for  himself.  From 
whatever  cause,  certainly  from  no  fault  of 
the  legatees,  they  cannot  be  put  in  statu  quo, 
and  hence  the  complainant's  prayer  cannot 
be  g:ranted. 

These  considerations  being,  in  our  opinion, 
decisive  of  the  case,  we  need  not  examine  the 
other  grounds  of  the  demurrer  nor  attempt 
to  enumerate  the  rare  exceptions  to  the  rule 
that  a  mistake  of  law  will  not  furnish  ground 
for  equitable  relief. 

The  demurrer  mnat  be  sustained,  and  the 
bill  dismissed. 


(26  R.  I.  23() 

CliEASBT  V,  BBYNOLDS. 

-(Supreme  Court  of  Rhode   Island.     Jane  20, 
1904.) 

PLEADINO— AMENDUENT— VA.BIANOB. 

1.  New  trial  will  not  be  granted  because  of 
the  variance  between  a  special  count  of  the 
declaration  alleging  that,  as  part  consideration 
of  plaintiff's  services,  defendant  agreed  to  pro- 
cure for  plaintiff  a  certain  number  of  shares  of 
stock,  and  evidence  that,  on  receipt  of  it,  plain- 
tiff was  to  pay  a  certain  amount  therefor;  de- 
fendant, as  well  as  plaintiff,  having  testified  to 
this  fact,  80  that  be  was  not  surprised,  and  the 
fact  l>elng  undisputed,  so  that  the  count  may 
be  amended  to  conform  to  it 

Assumpsit  by  Franklin  G.  Cleasby  against 
£ldwln  Reynolds.  Defendant  petitions  for  a 
new  trial.    Denied. 

Argued  before  STINESS,  C.  J.,  and  TII<- 
LINGHAST  and  DOUGLAS,  JJ. 

James  A.  Williams,  for  plaintiff.  Harry  C. 
Curtis,  for  defendant 


PBB  OUBIAM.  The  special  connt  sets 
out  that,  as  part  consideration  for  the  piahi- 
tlfTs  services,  the  defendant  agreed  to  pro- 
cure for  the  plaintiff  QOO  shares  of  stock. 
The  evidence  was  tliat  on  receipt  of  ttiis 
atock  the  plaintiff  was  to  pay  51  cents  per 
share.  This  is  doubtless  a  variance.  But 
this  statement  of  the  contract  could  not 
have  surprised  the  defendant  inasmuch  as 
his  own  testimony  not  only  corroborates 
the  plaintiff  in  this  regard,  bat  adds  the  fur- 
ther fact  that  the  plaintiff  offered  to  pay 
him  the  51  cents  per  share  if  he  would  de- 
liver the  stock.  The  fact  being  undis- 
puted, the  count  may  be  amended  to  con- 
form to  it,  as  was  done  In  Splcers  v.  Harvey, 
9  R.  I.  682;  Prefontaine  v.  Boberge,  20  B.  L 
418.  39  Aa  892;  Steams  T.  Drake,  24  B.  L 
272,  52  Att.  1082.  When  this  la  done,  the 
record  will  conform  to  the  facts,  and  can  be 
relied  on  in  bar  of  another  action  for  the 
same  cause. 

Petition  for  new  trial  denied.  Judgment 
in  accordance  with  the  decision  will  be  en- 
tered when  the  plaintUE  sliall  have  amended 
his  special  count 


(M  B.  I.  228) 

INDUSTRIAL  TBUST  CO.  T.  SCANLON 

et  al. 

(Supreme  Ck>urt  of  Rhode  Island.     Jane  17, 
1904.) 

Oma-T-DBLITBBT— BANK  DmPOBlX-~JOim 

•mix. 
1.  Where  a  deposit  in  the  bank  was  redeposit- 
ed  in  the  names  of  the  original  depositor  and  his 
brother,  and  the  brother,  though  not  present  at 
the  time,  was  afterward  given  the  book  by  the 
depositor,  and  told  that  it  was  his,  and  that  he 
could  draw  the  whole  or  any  part  of  the  de- 
posit, as  he  pleased,  the  brother  became  a  joint 
owner  of  the  deposit  and  was  entitled  to  it 
on  the  death  of  ate  original  depositor. 

Bill  by  the  Industrial  Trust  Gompany 
against  Dennis  F.  Scanlon  and  othera  De- 
cree rendered. 

Argued  before  STINB8S,  0.  J,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Van  Slyck  &  Mumford,  for  complainant 
Tllllnghast  &  Carr,  for  respondent  Perry, 
administrator.  Charles  P.  Robinson,  for  re- 
spondent Elizabeth  F.  Scanlon.  BYederlck 
A.  Jones,  for  respondent  Dennis  F.  Scanlon. 

8TINESS,  C.  J.  This  is  a  bill  of  Inter- 
pleader to  determine  the  ownership  of  a 
savings  bank  deposit,  which  is  claimed  by 
three  parties. 

In  December,  1890,  Patrick  Scanlon  had 
deposited  the  sum  of  $1,900  in  his  name  in 
the  Bristol  Institution  for  Savings,  and  he 
then  redeposited  it  in  the  names  of  "Patrick 
Scanlon  or  Dennis  F.  Scanlon,  and  payable 
to  either  or  the  survivor  of  them."  In  De- 
cember, 1900,  the  complainant  succeeded  to 
the  business  of  the  Institution  for  Savings, 
and  a  new  book  was  issued  in  the  same 
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form,  both  PaMck  and  Dennis  signing  the 
transfer  from  the  savings  Institution  to  the 
complainant.  Patrick  Scanlon  died  In 
March,  1903,  and  the  deposit  is  now  claimed 
by  Dennis  F.  Scanlon,  under  the  terms  of  the 
deposit;  by  Hitam  F.  Perry,  administrator 
of  the  estate  of  Patrick;  and  by  the  widow 
of  Patrick,  under  an  antenuptial  agreement 
by  -which  he  was  to  give  her  all  his  prop- 
erty. The  claim  of  Dennis  F.  Scanlon  is 
the  controlling  question  in  the  case,  because, 
if  the  fond  belongs  to  him,  the  administrator 
of  Patrick  can  take  nothing;  and,  as  the 
contract  with  the  widow  was  not  carried 
oat  so  far  as  this  book  was  concerned,  nor, 
so  far  as  appears,  brought  to  the  knowledge 
of  Dennis  F.  Scanlon,  she  could  not  take 
the  money  under  the  contract  if  the  previous 
disposition  of  the  deposit  had  given  title  to 
Dennis.  There  can  be  no  doubt  that  the 
owner  of  personal  property  has  the  right  to 
give  It  away  in  whole  or  in  part.  Conse- 
quently he  can  give  a  Joint  ownership  to 
another.  It  is  not  unusual  for  persons  to 
own  horses,  boats,  and  other  yersonalty  In 
conunon,  and  such  ownership  has  been  rec- 
ognized. Ennls  V.  Hutchinson,  30  N.  J.  Bq. 
110;  Goell  V.  Morse,  126  Mass.  480.  In  this 
state  joint  ownership  in  a  deposit  has  been 
recognized  in  Providence  Inst  Savings  v. 
Barr,  17  B.  I.  131,  20  AU.  245;  Whitehead 
V.  Smith,  19  R.  I.  135,  32  Atl.  168.  Where 
the  Joint  ownership  is  created  by  a  gift,  the 
gift  most  be  shown,  as  in  any  other  case  of 
igift  Accordingly,  in  Woonsocket  Inst.  v. 
Heffernan,  20  R.  I.  308,  38  Atl.  848,  where 
the  deposit  was  like  the  one  now  before 
us,  but  the  original  depositor  had  retained 
the  book  in  her  own  control,  and  the  other 
party  had  no  knowledge  of  the  deposit  until 
a  short  time  before  the  death  of  the  original 
depositor,  and  never  had  possession  of  the 
book,  it  was  held  that  the  gift  was  not  com- 
plete, and  so  there  was  In  fact  no  Joint  de- 
posit See  Dougherty  v.  Moore,  71  Md.  248, 
18  Atl.  35,  17  Am.  St  Rep.  524;  Whalen  v. 
Mllholland,  89  Md.  199,  43  Atl.  45,  44  L.  R. 
A.  206;  Bums  v.  Bums  (Mich.)  93  N.  W- 
1077;  Basket  v.  Hassell,  107  U.  S.  602,  2 
Sup.  Ct.  416,  27  L.  Ed.  500;  Noyes  ▼.  New- 
buryport  Inst,  164  Mass.  583,  42  N.  B.  103, 
49  Am.  St  Rep.  484;  Main's  Appeal,  73  Conn. 
638,  48  Atl.  966.  So,  also,  in  Providence 
Inst  V.  Carpenter,  18  B.  I.  287,  27  Atl.  337, 
where  the  deposit  was  in  the  names  of  Mar- 
garet Hart  or  Mary  F.  Carpenter,  the  mon- 
ey to  remain  the  property  of  the  former 
during  her  life,  and  subject  to  her  own  con- 
trol, but  upon  her  death  to  be  applied  to 
certain  religious  and  charitable  uses,  it  was 
held  that  no  title  passed  to  Miss  Carpenter, 
because  it  was  intended  only  as  a  testamen- 
tary disposition,  and  no  present  title  was 
to  pass  to  her  during  the  life  of  Margaret 
Hart  See  In  re  Brown's  Estate,  113  Iowa, 
351,  85  N.  W.  617.  In  Providence  Inst.  v. 
Barr.  17  R.  I.  131,  20  Atl.  245,  the  title  of  a 
Joint  owner,  not  the  original  depositor,  was 


sustained  on  the  ground  that  the  title  bad 
already  been  settled  in  a  civil  action,  in 
which  the  interest  of  the  former  had  been 
attached  on  trustee  process  and  the  original 
depositor  had  Intervened.  The  point  of  the 
decision  was  that,  as  between  the  parties, 
the  title  was  res  adjudlcata. 

The  question  now  before  us  was  clearly 
raised  in  Whitehead  v.  Smith,  18  R.  I.  135, 
32  AU.  168,  and  decided  in  favor  of  the 
Joint  title  of  the  claimant  There  the  de- 
posit was  to  the  account  of  Whitehead  or 
Smith,  and  payable  to  either  or  the  survivor 
of  tbem.  The  administrator  in  the  case  be? 
fore  ns  claims  that  this  last  decision  is  in- 
conalBtent  with  the  Heffernan  and  Carpen- 
ter Cases,  to  which  we  have  referred.  We 
have  cited  those  cases  In  order  to  show  that 
there  Is  no  inconsistency,  because  In  the 
Heffernan  Case  the  gift  was  not  complete, 
and  in  the  Carpenter  Case  no  gift  was  Inr 
tended  until  the  death  of  the  original  de- 
positor, and  then  only  for  testamentary  pur- 
posea 

Joint  ownership  in  personalty  is  also  rec^ 
ognized  in  Gen.  Laws  1896,  c.  201,  f  1,  which 
provides  that  gifts,  conveyances,  etc,  of 
real  or  personal  estate  to  two  or  more  per- 
sons shall  be  deemed  to  create  a  tenancy  in 
common,  and  not  a  Joint  tenancy,  unless 
it  be  declared  that  the  tenancy  Is  to  be  Joint, 
or  that  the  same  is  to  such  persons  and  the 
survivors  or  survivor  of  them,  or  unless  the 
Intention  manifestly  appears  that  such  per- 
sons shall  take  as  Joint  tenants  and  not  as 
tenants  in  common.  .Under  the  terms  of  the 
statute  the  gift  heaee  in  question  was  clearly 
a  Joint  gift 

The  testimony  in  the  case  shows  that  it 
was  a  completed  gift  to  an  extent  quite 
unusual  in  such  cases.  While  the  Joint  de- 
posit was  in  the  Bristol  Institution  for  Sav- 
ings, In  1804,  Patrick  Scanlon  went  to  the 
bank,  and  asked  if  the  deposit  could  be  made 
payable  either  to  bim  or  to  Dennis,  so  that 
if  either  of  tbem  should  die,  It  would  then 
be  payable  to  the  survivor.  The  treasurer 
of  the  Iwnk  explained  to  him  that  if  he  put 
the  money  in  that  way  either  could  draw  it. 
If  he  had  the  book.  Subsequently  Patrick 
opened  the  account  in  the  present  form^ 
Dennis  was  not  present,  but  he  went  to  the 
bank  soon  after  to  sign  the  signature  book. 
Patrick  gave  the  book  to  Dennis  on  the  day 
of  transfer,  saying  that  it  was  his  (Dennis') 
to  do  with  as  he  pleased,  that  he  could  draw 
the  whole  or  any  part  as  be  wished,  and  that 
he  must  go  to  the  bank  the  next  day  to  sign 
the  book.  From  that  time  on  the  book  was 
in  the  possession  of  Dennis,  or  of  his  sister 
for  bim.  After  the  transfer  was  made  to 
the  Industrial  Trust  Company,  Dennis  con- 
tinned  to  have  possession  of  the  book,  ex- 
cept when  Patrick  made  two  withdrawals, 
amounting  to  $110,  not  only  with  the  consent 
of  Dennis,  but  at  his  request;  Patrick  re- 
turning the  book  after  the  withdrawals. 
Patrick  also  urged  Dennis  to  withdraw  the 
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mon^jr  (or  the  purchase  ot  real  estate  in  the 
name  of  Dennis.  It  Is  therefore  clear  that 
the  gift  was  both  Intended  and  completed. 

The  opinion  in  Whitehead  y.  Smith,  18  &. 
L  135,  82  Atl.  168,  does  not  show  that  the 
book  had  been  delivered  to  the  claimant 
during  the  lifetime  of  the  original  depositor, 
but  the  agreed  statement  shows  that  fact; 
and  also  that  the  claimant  had  drawn  mon- 
ey on  the  Joint  deposit  Under  these  cir- 
cumstances the  decision  is  not  open  to  the 
criticisms  made  by  counsel  for  the  adminis- 
trator in  this  case.  On  the  contrary,  the 
decision  is  in  line  with  the  great  weight  of 
authority  in  such  cases. 

The  argument  against  the  resting  of  a 
Joint  title  in  a  donee  is  that,  because  the 
donor  can  defeat  the  gift  by  drawing  the 
deposit,  control  of  the  deposit  is  thereby  re- 
tained; and  so  the  gift  is  not  absolute  or 
complete.  To  this  it  may  be  replied  that 
the  donee  has  the  same  power,  if  he  has  p(f»- 
session  of  the  book.  Both  parties  cannot 
hold  the  book  at  the  same  time,  and  the 
mere  fact  that  one  has  possession  of  it  ought 
not  to  be  conclusive  against  the  rights  of 
the  other.  In  this  case  the  question  of  the 
effect  of  iMssesslon  by  the  donor  does  not 
arise,  since  the  donee  had  constant  posses- 
sion of  the  boolc,  except  as  we  have  stated. 
Some  cases  go  so  far  as  to  hold  that  the  en- 
try on  the  book  of  Joint  title  Is  self-operative, 
and  that  delivery  of  the  book  is  not  neces- 
sary (HcElroy  T.  National  Sav.  Bank,  8  App. 
DlT.  102,  40  N.  Y.  Supp.  840),  and  that  the 
retention  of  the  right  to  draw  the  money 
deposited  does  not  affect  the  validity  of  the 
gift  (Dennin  v.  Hilton  [N.  J.  Ch.]  BO  AtL 
600).  This  case  is  not  in  the  New  Jersey 
Reports,  but  the  decision  was  referred  to  in 
Hoboken  Bank  v.  Schwoon,  62  N.  J.  Bq. 
50S,  BO  Atl.  490,  and  in  Pennsylvania  B.  Oo. 
▼.  Stevenson,  63  N.  J.  Bq.  634,  fi4  AU.  69& 
Dunn  y.  Houghton  (N.  J.  Ch.)  Bl  AtL  71, 
also  an  unreported  case  in  New  Jersey,  is 
cited  in  Carter  y.  Carter,  63  N.  J.  Bq.  726, 
68  Atl.  lea  We  think  it  is  clear  in  the 
case  at  bar  that  the  title  to  the  deposit  Is 
in  Dennis  F.  Scanlon.  This  being  the  only 
question  raised  by  the  bill,  we  are  of  opinion 
that  the  other  questions  sought  to  be  raised 
by  her  upon  her  antenuptial  contract  are  not 
properly  before  the  court 

Decree  accordingly. 

(n  Tt  U) 

GIFFIN  y.  MARTEL  et  aL 

(Supreme   Court   of   Yermont    Rutland.   Aug. 

28,  1904.) 

THCSPASS  —  I.AI(OU>BO     Alio    TKIIAMT  —  BHTBT 

WITH  rOBCK  ANO  STBORa  HARD— BEFI.EVI]f 
AS  JUSTinCATION— SPECIAL  FUEADINO— XVI- 
OENCB— ADKIBSIBIUTT. 

1.  The  mere  delivery  of  the  key  by  the  tenant 
to  the  landlord  does  not  entitle  the  landlord  to 
enter  and  expel  by  force  the  tenant  who  con- 
tinues in  actual  possession. 

2.  Assisting  in   the  service  of  a  writ  of  re- 

f  t.  Sm  lVa*p««,  TOL  46.  Cent  Dig.  i  iOt, 


plevln  is  not  avallabia  as  a  defenss  In  an  ac- 
tion of  trespass,  where  Jnstiflcation  on  that 
ground  was  not  specially  pleaded. 

3.  The  statute  forbids  the  InvaBlon  of  anoth- 
er's possession  of  real  property  by  entry  with 
force  and  strong  hand,  and  such  entry  is  not 
peaceable  though  made  without  assaalting  the 
one  In  possessi<m. 

4.  Where  entry  is  made  by  force  and  strong 
hand  on  premises  in  actual  possession  of  an- 
other, those  making  the  entry  have  no  right, 
in  order  to  remain,  to  assault  the  person  in  pos- 
session, but  are  bound  to  depart  and  leave  the 
possessor  in  his  former  state. 

B.  Where  there  is  an  unlawful  invasion  by 
force  of  one's  possession  of  goods,  which  were 
taken  and  carried  away  without  the  po8se8sor*a 
consent  the  question,  m  an  action  for  trespass, 
whether  there  was  a  conversion  of  the  goods, 
is  immateriaL 

6.  Where  plaintiff  in  an  action  of  trespasa  de 
bonis  asportatis  claimed  on  the  trial  that  the 
goods  were  carelesslv  and  negligently  moved, 
and  thereby  greatly  oamaged,  it  was  proper  to 
deny  defendant's  motion  for  an  order  for  a  re- 
turn of  the  goods  in  mitigation  of  damages. 

7.  In  an  action  of  trespass  de  bonis  asporta- 
tls,  evidence  of  the  cost  of  the  goods  Is  admis- 
sible in  proof  of  their  value. 

8.  In  an  action  of  trespass  de  bonis  asporta- 
tis, allowing  the  plaintiff  to  show  the  value  oC 
bis  goods  16  months  before  the  taking,  when 
they  were  moved  into  the  store,  was  proper  •■ 
against  an  objection  that  they  were  transitory, 
and  had  been  depleted,  where  the  plaintilPs  tes- 
timony tended  to  show  that  they  remained  snb- 
BtantlsIIy  the  earns  from  that  time  till  the  time 
of  the  taking.  • 

Exceptions  from  BnOand  Coonty  Conrt; 

Munson,  Judge. 

Action  by  Dana  T.  Olffin  against  I/nds 
Martel  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  exceptions.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, START,  WATSON,  STAFFORD,  and 
HA8ELTON,  JJ. 

Lawrence  &  Lawrence,  W.  K.  Famswortb, 
J.  C.  Baker,  and  O.  M.  Barber,  for  philntHf. 
Butler  &  Moloney,  for  defendants. 

ROWELL,  O.  J.  This  la  trespaaa  for 
breaking  and  entering  the  plaintiff's  drug 
store,  and  forcibly  and  with  strong  hand  ex- 
pelling him  therefrom,  and  for  aaaanltlng 
him,  with  a  count  in  trespass  de  bonis  for 
taking  and  carrying  away  his  goods  fomid 
therein,  and  a  count  in  trover  for  the  same 
goods.  The  conrt  charged  that  at  the  time 
in  question  the  store,  which  was  the  prc^erty 
of  Martel,  was  in  the  complete,  actual  poa- 
session  of  the  plaintiff,  who  had  entered  it 
some  time  before  as  lessee  or  under  some 
lessee,  and  bad  since  remained  there  with  hla 
stock  and  fixtures,  and  was  then  personally 
in  the  building.  And  this  was  true  unless 
the  plaintiff  had  surrendered  possession  to 
Martel  by  delivering  to  Iilm  the  key  of  the 
store,  as  defendants  claimed.  On  this  point 
the  defendants'  evidence  tended  to  show  that 
the  plaintiff,  not  having  paid  his  rent  aa 
agreed,  surrendered  possession  by  deliverlns 
the  key  to  Martel,  who  thereupon  leased  the 
store  to  another  party;  that  after  that  plain- 
tiff put  on  a  new  lock,  and  slept  in  the  store 
nlgbtSi  and  kept  the  door  locked  ao  Martel 
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eoold  not  get  In  with  flie  key  be  had.    The 

exceptions  expressly  state  tbat  the  testimony 
on  the  part  of  the  defendants  tended  to  show 
that  from  the  time  of  the  delivery  of  the  key 
to  Martel  the  plaintiff  was  In  the  store,  hold- 
ing It  against  Martel,  and  the  defendants 
claimed  that  he  was  a  mere  Intruder  and 
trespasser,  and  had  no  right  there,  as  he 
had  surrendered  possession.  The  plalntlfl 
admitted  that  he  gave  the  key  to  Martel,  but 
said  It  was  not  In  surrender;  that  he  con- 
tinued in  possession;  and  changed  the  lock 
because  Martel  refused  to  let  lilm  have  the 
key  again.  The  defendants  claim  that  the 
coort  erred  in  not  submitting  the  question  of 
surrender  to  the  Jury.  But  that  was  not  er- 
ror, for  the  defendants'  testimony  did  not 
tend  to  show  that  Martel  had  such  a  posses- 
sion as  entitled  him  to  expel  the  plalntifr 
with  force.  In  order  to  do  that,  he  must 
have  had  actual,  peaceable  possession,  so  that 
be  stood  in  the  attitude  of  defending  his 
own  possession,  and  not  of  Invading  the 
plaintiff's  possession.  Whlttaker  t.  Perry.  S8 
Vt  106.  But  he  stood  in  no  sneb  attitude, 
for  the  delivery  of  the  key  gave  him  at  most 
only  a  symbolical  possession,  not  the  actual 
possession,  for  that  continued  In  the  plalntlfl, 
as  the  testimony  on  both  sides  showed. 

No  general  verdict  was  submitted,  but  only 
special  findings  returned,  which,  the  defend- 
ants claim,  do  not  alone  warrant  a  judgment 
for  the  plaintiff,  for  that  the  defendants  were 
there  to  assist  their  officer  to  replevy  a  stove 
that  was  in  the  basement  of  the  store;  that 
the  entry  was  peaceable,  no  assault  being 
made  In  effecting  it,  and  for  which  damage  is 
not  claimed,  nor  for  the  detention;  that,  as 
the  door  was  Martel's,  he  had  a  right  to 
break  It,  the  plaintiff  not  Interfering,  though 
the  officer  did  not  authorise  It;  that,  having 
entered  peaceably,  the  defendants  had  a 
right  to  remain,  and  If,  In  order  to  do  so,  it 
became. necessary  to  assault  the  plaintiff.  It 
matters  not  that  they  committed  the  first  as- 
sault, as  their  testimony  tended  to  show  that 
they  used  no  more  force  ttan  was  necessary 
to  protect  themselves  from  bodily  harm.  As 
to  the  writ  of  replevin,  the  defendants,  not 
having  justified  under  It  in  their  pleadings, 
cannot  avail  themselves  of  It  to  make  their 
entry  lawful.  Brlggs  v.  Mason,  31  Vt  433; 
Mack  V.  Kelsey,  81  Vt  399, 17  Atl.  780;  Poole 
r.  Massachusetts,  etc..  Association,  75  Vt  86, 
53  Atl.  331.  Nor  was  their  entry  peaceable 
within  the  meaning  of  the  law,  though  made 
without  assaulting  the  plaintiff,  for  It  was  an 
Invasion  of  his  possession  with  force  and 
strong  hand,  which  the  statute  forbids,  and 
ttae  question  of  title  and  right  of  possession 
is  unimportant  And  being  In,  as  they  were, 
tbey  had  no  right  to  remain,  and  consequent- 
ly no  right  to  assault  the  plaintiff  to  order 
to  remain,  but  were  bound  to  depart,  and 
leave  the  plaintiff  in  his  former  state,  and 
then  they  could  have  proceeded  legally  to  get 
possession.  XHistln  T.  Cowdiy,  23  Vt  631, 
U3& 


The  defendants  claim  tbat  tbete  was  no 
conversion  of  the  goods,  for  that  the  taking 
was  in  recognition  of  the  plalntifTs  right 
with  no  Intention  of  depriving  him  of  that 
right  for  any  length  of  time  whatever.  But 
It  is  not  necessary  to  decide  that  question, 
for  there  certainly  was  a  trespass,  the  jury 
having  found  that  the  goods  were  taken  and 
carried  away  without  the  plalntiff'a  consent 
for  there  was  an  nnlawfnl  Invasion  by  force 
of  his  possession  of  tbem. 

After  verdict  and  before  Judgment  the  de- 
fendants moved  for  an  CHrder  for  a  return  of 
the  goods  in  mitigation  of  damages  for  their 
taking  to  a  nominal  sum.  The  court  over- 
ruled the  motion  as  matter  of  law,  and  that 
was  right  for  the  plaintiff  claimed  on  trial, 
and  bis  testimony  tended  to  show,  that  the 
goods  were  carelessly  and  negligently  moved 
by  the  defendants,  and  thereby  greatly  dam- 
aged, and  so,  of  course,  the  court  could  not 
make  the  plaintiff  take  them  back  with  the 
question  undetermined,  for  that  would  have 
deprived  him,  on  the  basis  of  his  claim  and 
testimony,  of  full  compensation  for  the  dam- 
age caused  by  the  unlawful  taking.  The  case 
stood  in  this  regard  as  It  would  had  It  ap- 
peared that  the  goods  were  in  fact  essentially 
Injured,  in  which  case  no  return  could  have 
been  ordered.  Hart  v.  Skinner,  16  Vt  138,  42 
Am.  Dec.  600;  Rutland  &  Washington  B.  R. 
Co.  V.  Bank  of  Mlddlebury,  82  Vt.  639.  In 
Moon  V.  Raphael,  2  Blng.  N.  C.  310,  Tindal, 
G.  J.,  said  that  had  the  defendants  asked. 
for  a  stay  of  proceedings  on  return  of  the 
goods,  the  plaintiffs  would  not  have  been 
compelled  to  receive  them  unless  they  were 
in  the  same  plight  as  when  taken  and  no  in- 
jury had  accrued  to  the  plaintiff.  It  Is  un- 
necessary to  consider  whether  the  taking  was 
80  willful  aa  to  disentitle  the  defendants  to 
an  order  for  a  return. 

There  was  no  errar  in  the  admlsiiion  or  In 
the  exclusion  of  evidence.  The  cost  of  the 
goods  was  some  evidence  of  present  value. 
Crampton  v.  VaUdo  Marble  Co.,  60  Vt  291, 
801,  15  Atl.  153,  1  L.  B.  A.  120.  So,  in  as- 
certaining the  present  value  of  a  railroad  In 
order  to  determine  the  reasonableness  of 
rates,  the  original  cost  of  the  property  is  to 
be  considered.  Smyth  v.  Ames,  169  IT.  8. 
646,  547,  18  Sup.  Ct.  418,  42  L.  Ed.  819.  Re- 
moteness Is  suggested,  because  the  goods 
were  bought  "years  before."  But  that  does 
not  appear.  Besides,  the  question  of  remote- 
ness will  not  ordinarily  be  revised  here. 

The  plaintiff's  motive  in  holding  possession 
being  Immaterial,  It  was  proper  to  exclude 
the  cross-question  put  to  him  whether  he  did 
not  exact  a  money  consideration  of  the  de- 
fendants for  the  privilege  of  coming  in. 

Allowing  the  plaintiff  to  show  the  value  of 
bis  goods  16  months  before  the  taking,  when 
they  were  moved  into  the  store,  was  proper 
as  against  the  objection  now  made  that  they 
were  transitory,  and  had  been  depleted,  for 
the  plaintiff's  testimony  tended  to  show  that 
they  remained  "substantially  the  same^  from 
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that  time  till  the  time  of  the  taking.  This 
la  like  showing  the  Insufficiency  of  a  high- 
way at  the  time  of  an  accident  hy  showing  its 
Insufficiency  at  a  former  time.  If  Its  condi- 
tion remained  the  sama.  Chen^  t.  Town  of 
Ryegate,  55  Yt  499. 

Judgment  affirmed,  with  Interest  on  the 
damages  during  stay  of  execution  and  addi- 
tional costs. 

(TT  Vt  M) 

FREHHAHT  t.  STANFORa 

(Supreme  Court  of  Vermont     Orleans.    Ang. 

81.  1904.) 

■ZBODTOBs  aud  aduinistbatobs— claims— 

FBOOV— BOOK  DEBT— NOTKS— 0O8T0M 

— KVIDKKCB. 

1.  Where,  in  a  proceeding  for  the  allowance 
of  a  claim  against  an  estate,  certain  notes  char- 
ged in  intestate's  txrak  of  account  were  claimed 
as  a  set-off,  and  the  court  excluded  the  book 
offered  as  proof  of  the  indebtedness,  such  rul- 
ing was  not  error,  in  the  absence  of  anything 
in  the  findings  of  tact  or  on  the  face  of  the 
page  itself  tending  to  show  that  such  items  were 
Uie  proper  subjects  of  a  book  charge. 

2.  Where  it  was  sought  to  prove  a  course  of 
dealing  on  the  part  of  intestate  and  his  debtor 
by  which  debts  evidenced  by  notes  were  charged 
as  items  of  a  l>ook  account,  evidence  of  entries 
relating  to  notes,  which  were  few  and  remote  in 
point  of  time  from  the  charges  in  question,  was 
properly   excluded. 

Ebcceptlons  from  Orleans  County  Court; 
Stafford,  Judge. 

Proceeding  for  the  allowance  of  certain 
claims  held  by  Marshall  Freehart  against 
the  estate  of  Samuel  Stanford.  From  a 
judgdaent  disallowing  certain  items  of  coun- 
terclaim, D.  A.  Stanford,  as  administrator, 
etc.,  brings  exceptions.    Affirmed. 

Argued  before  ROWBLL,  0.  J.,  and  TY- 
LER, MUNSON,  START,  WATSON,  and 
HASELTON,  JJ. 

J.  W.  Redmond,  for  plalntifT.  Cook  4k 
WUllams,  for  defendant 

HASELTON,  J.  This  was  a  probate  ap- 
peal. In  the  county  court,  Freehart;  who 
was  claimant,  declared  in  assumpsit  A  plea 
In  offset  was  filed  In  behalf  of  the  defend- 
ant estate.  Trial  was  had  by  the  court, 
and  a  finding  of  facts  was  filed.  The  court 
disallowed  two  items  claimed  by  the  estate. 
The  Items  were  as  follows:  "To  note  given 
up,  $9.6a  To  Watson  note  $68.53."  The 
finding  of  facts  and  the  statement  of  excep- 
tions are  embraced  in  one  instrument,  and 
all  that  is  said  therein  about  these  Items  Is 
the  following:  "There  was  no  evidence  tend- 
ing to  show  that  said  two  Items  should  be 
allowed.  They  were  charged  on  the  book 
of  the  testate  (page  180,  of  Exhibit  1),  but 
we  hold  that  they  were  not  properly  items 
of  book  charge,  and  so  exclude  the  book  as 
to  those  Items,  to  which  the  estate  except- 
ed." The  character  of  the  book,  page  180, 
referred  to,  and  the  course  of  business  l>e- 
tween  the  parties,  may  or  may  not  have 
been  such  as  to  make  one  or  both  of  these 
Items  adiniB8ibl&    Post  t.  Kenerson,  72  Yt 


841.  4T  AtL  1072,  68  L.  B.  A.  66%  82  Am. 
St  Rep.  948,  Is  an  instructive  case.  How- 
ever, there  is  notlilng  In  the  recitals  in  the 
"finding  of  facts"  or  on  the  face  of  the 
page  Itself  warranting  the  conclusions  that 
would  have  to  be  drawn  to  sustain  the  ex- 
ception, and  put  the  court  In  error,  and 
error  is  not  to  be  presmued.  It  Ist  In  sub- 
stance, stated  In  the  "finding  of  facta"  that 
the  estate  offered  pages  28  and  29  of  the 
book  containing  said  page  180  for  the  pur- 
pose of  showing  a  course  of  dealing  as  to 
charging  and  crediting  notes  on  book,  and  as 
tending  to  show  that  the  ciiarges  in  dispute 
were  made  nnder  an  implied  agreement  and 
so  were  properly  made.  With  regard  to 
these  pages  it  la  stated  that  they  were  in  the 
handwriting  of  the  decedent  These  pages 
were  excluded,  and  to  their  exclusion  the 
defendant  excepted.  On  these  pages  there 
are  entries  of  settlements  which  purport  to 
be  signed  by  both  the  decedent  and  Freeliart 
The  statement  that  these  pages  were  in  the 
handwriting  of  the  decedent,  taken  literally, 
means  that  the  decedent  signed  Freeliarfs 
name.  But,  assuming  that  the  court  did 
not  mean  this,  and  that  Freehart's  name  was 
signed  by  himself,  and  that  so  he  had  looked 
over  these  pages  of  the  decedent's  book  from 
time  to  time,  still  the  entries  which  relate 
in  some  way  to  notes  are  so  few  and  so 
remote  in  date  from  the  dates  of  the  Items 
In  question,  and  standing,  as  they  do,  with- 
out extrinsic  explanation,  are  so  far  1mce^ 
tain  in  their  signification,  that  we  cannot  say 
that  these  pages  28  and  29  should  hare  bees 
received. 
Judgment  affirmed. 

■■"■"  (n  vto) 

GOODELIi  T.  TOWER  et  aL 

(Supreme  Court  of  Vermont     Rutland.     Aug. 
81,  1004.) 

WAIBI  IHPBISOmCEIfT— JTTSnCKS— JT7BI8DICTIOH 

— DBFBCTITB   COMPtAIWT— DKFBNSBS— PEB- 

SOHS  LIABIA— DAKAGKB— PI.EADma. 

1.  Where  the  complaint  under  which  plaintiff 
was  arrested  on  a  warrant  Issued  b^  a  instios 
was  InsufBcient  to  give  the  Justice  jnrlMictioD 
of  the  subject-matter,  and  he  therefore  bad  no 
authority  to  issue  the  warrant  lie  was  peraoo- 
ally  liable  for  false  Imprisonment 

2.  Where  an  officer  having  in  his  poaaession 
an  Insufficient  complaint  and  warrant  for  plain- 
tiff's arrest  Stopped  plaintiff  by  speaking  to 
him  as  he  was  driving  along  the  road,  read  tlie 
paper  to  plaintiff,  and  told  him  he  would  have 
to  go  with  the  officer  to  H.,  and  followed  plain- 
tiff tliere,  when  both  went  together  to  the  place 
of  trial,  and  plaintiff  understood  that  he  was  in 
the  officer's  custody,  such  facts  constituted  a 
sufficient  restraint  to  establish  false  Imprison- 
ment. 

S.  AVhere  a  eomplaint  under  which  plaintiff 
was  arrested  showed  on  its  face  that  the  jus- 
tice had  no  jurisdiction  to  i^ue  the  warrant 
it  was  no  defense  to  the  officer's  liability  for 
false  imprisonment  that  the  justice  had  junsdie- 
tion  of  the  offense,  and  had  authority  to  issue 
such  a  warrant  and  had  directed  the  officer  to 
serve  the  same. 


•  I.*^ 


3m  False  Imprlsomnant,  voL  B,   Cent   Dlf. 
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4.  Where  the  person  who  signed  a  complaint 
on  which  a  criminal  proaecation  was  baaed  had 
no  authority;  to  do  so,  such  person,  together  with 
the  jjustice  issuing  the  warrant  and  the  officer 
serving  the  same,  were  liable  for  false  imprison- 
ment 

5.  In  a  pr<»ecntion  for  false  imprisonment 
plaintilf  is  entitled  to  recover  compensation  for 
loBS  of  time  and  for  mental  suffering,  though 
not  specially  alleged. 

EizceptlonB  from  Rutland  County  Conrt; 
Hanson,  Judge. 

Action  by  Horatio  U.  Goodell  against  Wil- 
liam W.  Tower  and  others.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  bring 
exertions.    Affirmed. 

Aigued  before  ROWBLL,  O.  J.,  and  TY- 
LER, START,  WATSON,  STAFFORD,  and 
HA8ELTON,  JJ. 

William  W.  Stickney,  John  G.  Sargent 
and  Homer  L.  Skeels,  for  plaintiff.  Butler 
&  Moloney,  for  defendants. 

TTLER,  J.  Tbls  action  is  trespass  for 
false  imprisonment  Ttae  question  arises 
upon  the  complaint  upon  which  the  warrant 
was  issued.  V.  8.  5001,  reads:  "Sheriffs, 
d^uty  sheriffs,  constables,  police  officers, 
otber  prosecuting  officers,  and  all  officers  of 
societies  for  the  prevention  of  cruelty  to 
animals,  shall  prosecnte  violations  of  the 
preceding  sections  of  this  chapter  which 
come  to  their  notice  or  knowledge."  The 
complaint  was  made  by  William  W.  Tower, 
who  described  himself  therein  as  "officer  or 
ag«it  of  the  Society  for  the  Prevention  of 
Omelty  to  Animals  within  and  for  the  coun- 
ty of  Rutland,"  and  signed  it  "William  W. 
Tower,  Agent,"  and  thereupon  the  justice 
issued  the  warrant  It  could  not  be  main- 
tained, and  it  is  not  insisted,  that  Tower 
bad  authority  nnder  the  statute  to  make  the 
complaint  as  agent;  therefore  we  are  not 
called  upon  to  decide  whether  a  legally  or- 
ganized society  of  this  kind  might  confer 
authority  upon  a  certain  officer  to  make  com- 
plaint for  a  violation  of  this  statute.  That 
question  does  not  arise. 

1.  As  Tower  had  no  legal  authority  to 
make  the  complaint,  it  follows  that  the  Jus- 
tice had  no  Jurisdiction  of  the  subject-mat- 
ter, and  no  antbority  to  issue  the  warrant 
And  it  is  the  law  in  England  and  in  this 
country  that  where  a  Justice  of  the  peace, 
or  other  Inferior  magistrate,  acts  without  hie) 
Jurisdiction  in  issuing  a  warrant,  to  the  in- 
jury of  another  person,  the  magistrate  la 
personally  liable.  2  Am.  &  Bug.  Kncy.  897, 
and  cases  cited;  Morrill  v.  Thurston,  46 
Vt  732;  Carleton  v.  Taylor,  50  Vt.,  at  page 
227;  Vaughn  v.  Congdon,  56  Vt  111,  48  Am. 
Rep.  758.  The  mle  is  again  recognized  in 
Banister  v.  Wakeman,  64  Vt  203,  23  Atl. 
585,  15  L.  R.  A.  201. 

2.  It  is  contended  in  defendant  Hastings' 
t^ehalf  that  he  did  not  restrain  the  plaintiff 
of  his  liberty.  The  trial  court  found  that, 
liaving  the  complaint  and  'Warrant  signed, 
respectively,  ty  the  other  two  defendants; 


be  met  the  plaintiil,  and  stopped  lilm  by 
speaking  to  1dm  as  be  was  driving  along  on 
a  business  errand,  read  the  paper  to  him, 
and  told  him  be  would  have  to  go  with  him 
(Hastings);  tbat  the  plaintiff  told  the  officer 
that  he  would  have  to  get  some  one  to  take 
his  team;  tbat  the  officer  permitted  him  to 
do  his  errand,  but  directed  him  to  return  as 
soon  as  he  could;  that  the  plaintiff  then 
drove  along;  that  Hastings  became  impa- 
tient, and  went  to  meet  him,  turned  in  be- 
hind the  plalntifTs  team,  and  followed  him 
to  the  village;  that  he  went  to  the  place 
of  trial  with  the  plaintiff,  delivered  the 
paper  to  the  Justice,  and  informed  him  that 
the  plaintiff  was  present;  that  this  was  all 
tbat  Hastings  did  besides  making  his  return 
upon  the  warrant;  that  he  understood  that 
the  plaintiff  was  in  his  custody.  The  action 
of  the  officer  constituted  a  false  imprison- 
ment of  the  plaintiff.  It  was  not  necessary 
that  he  should  lay  his  hands  on  him.  It 
was  sufficient  tliat  the  plaintiff  was  within 
bis  power  and  submitted  to  the  arrest. 
Mowry  et  al.  v.  Chase,  100  Mass.  79.  Every 
restraint  upon  a  man's  liberty  is,  in  the  eye 
of  the  law,  an  imprisonment,  wherever  may 
be  the  place,  or  whatever  may  be  the  man- 
ner in  which  the  restraint  is  effected.  2 
Kent's  Comm.  26.  And  see  Pike  v.  Hanson, 
9  N.  H.  491,  cited  In  the  notes,  where  it  was 
held  that  words  may  constitute  an  imprison- 
ment, if  they  impose  a  restraint  upon  a  per- 
son, and  he  is  accordingly  restrained  and 
submits.  The  law  is  so  well  setUed  upon 
this  subject  that  it  is  hardly  necessary  to 
cite  authorities,  but  the  notes  in  Blssell'v. 
Gold,  1  Wend.  210,  19  Am.  Dec.  480,  are  In- 
teresting, and  clearly  elucidate  the  rule  that, 
to  constitute  an  arrest,  there  must  be  some 
real  or  pretended  legal  authority  for  taking 
the  party  into  custody;  that  he  must  l>e  re- 
strained of  his  liberty;  that,  if  he  submits, 
and  Is  within  the  power  of  the  officer,  it  is 
sufficient  without  an  actual  touching  of  his 
person.  This  is  the  rule  laid  down  by 
Savage,  C.  J.,  in  the  main  case,  and  it  has 
not  been  departed  from  in  recent  authorities. 
8.  Defendant  Hastings  contends  that  it 
is  witliin  the  Jurisdiction  of  the  justice  to 
issue  such  a  warrant;  that  the  Justice  in- 
structed him  to  serve  it;  and,  as  it  appeared 
to  be  in  proper  form,  he  was  Justified  in 
making  the  arrest.  But  the  complaint  and 
warrant  constituted  the  precept,  and,  the 
complaint  being  signed  by  Tower  as  agent, 
it  was  apparent  upon  its  face  that  the  Jus- 
tice had  no  authority  to  issue  the  warrant 
Sartwell  v.  Sowles,  72  Vt  270,  82  Am.  St 
Rep.  943.  The  case  does  not  fall  within  the 
rule  that  an  officer  is  Justified  for  his  ac- 
tions -within  the  scope  of  the  command  of 
a  process  appearing  on  its  face  to  have  been 
regularly  issued,  as  was  held  in  Pierson  v. 
Gale  et  al.,  8  Vl.  609,  30  Am.  Dea  487. 
The  justice  had  no  more  authority  to  issue 
A  warrant  upon  this  complaint  than  he  would 
have  had  if  the  complaint  had  not  been  sign- 
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ed  at  all;  and  It  to  trell  settled  tbat,  whUe 
an  officer  may  Jnstlfy  an  arrest  upon  a  pro- 
cess that  is  voidable  only,  he  la  liable  tor 
false  Imprisonment  when  the  process  la 
absolutely  void  for  want  of  Jurisdiction  in 
the  justice,  or  for  other  cause.  Boeger  t. 
Langenberg,  10  Am.  St  Bep.  322,  and  notes; 
Mitchell  ▼.  State,  54  Am.  Dec.  253,  and  notes. 
There  Is  also  a  full  discussion  of  this  sub- 
ject In  the  opinion  and  notes  In  Savacool 
T.  Houghton,  21  Am.  Dec.  181,  and  In  12 
Am.  &  Eng.  Ency.  744.  This  rule  was  rec- 
ognized by  this  court  In  Churchill  t.  Church- 
ill, 12  Vt  661.  and  in  Tenney  t.  Smith,  63 
Vt  520,  22  Atl.  659. 

4.  Upon  the  authorities  all  the  defendants 
are  liable.  It  Is  laid  down  In  2  Addison 
on  Torts,  41,  that:  "All  persons  aiding  and 
assisting  In  the  unlawful  confinement  of 
another  are  responsible  In  damages  for  the 
trespass,  although  they  had  nothing  to  do 
with  the  original  arrest,  and  had  no  knowl- 
edge that  the  arrest  and  imprisonment  were 
unlawful  at  the  time  they  had  a  hand  In  It" 
In  the  notes  this  author  says  that  a  person 
who  aids  or  abets  an  unlawful  arrest  is  lia- 
ble for  false  imprisonment  It  was  held 
In  Blssell  T.  Gold,  supra,  that  all  persons 
who  are  concerned  In  an  Illegal  arrest  are 
trespassers.  In  12  Am.  &  Eng.  Ency.  751. 
the  rale  Is  stated,  and  supported  by  many 
anthoritieB  cited  In  the  notes,  that:  "A  per- 
son who  causes,  instigates,  and  procures  an 
unlawful  Imprisonment  is  liable  in  damages 
therefor.  Although,  It  has  been  held,  the 
defendant  himself  did  not  In  person  Impose 
the  restraint  upon  the  plaintiff,  If  be  Is 
the  moving  cause  of  the  imprisonment  be 
will  be  held  responsible  for  It"  Von  Ket- 
tler  V.  Johnson,  57  UL  109,  cited  by  the 
plaintiff,  is  an  authority  upon  this  point 
The  case  shows  that  the  plaintiff  was  tried 
by  jury  in  the  Justice's  court,  convicted,  and 
fined,  and  that  he  appealed  the  case  to  the 
county  court  where  it  was  finally  dismissed. 

6.  We  are  unable  to  find  from  the  record 
that  all  the  damages  found  for  the  plaintiff 
in  the  trial  court  were  not  the  natural  and 
proximate  result  of  the  defendants'  wrong- 
ful acts.  The  plaintiff  was  entitled  to  com- 
pensation for  loss  of  time  and  for  mental 
•offering,  without  a  special  allegation. 

Judgment  affirmed. 


(77  vt.  U) 

AOCL  4  LEVIN  T.  F.  B.  PATCH  MPO.  <X). 

iSupreme  Court  of  Vermont    CbittendeD.    Aug. 

28,  1904.) 

BBEACB  OF  CONTKA.CT— NEW  AOBKXUENT. 

1.  Where  defendant  refoHed  to  perform  his 
contract  with  plaintiff,  and  thereupon  a  new 
contract  was  made,  and  was  performed  by  de- 
fendant the  first  contract  was  thereby  dia- 
cbarged. 

Bxceptlons  from  Burlington  City  Court;  H. 
W.  J.  Hawkins,  Judge. 

1 1.  Sm  Contract*,  ToL  U.  Cent  Dig.  i  1161. 


Action  by  Agel  ft  Lerln  against  the  F. 
B.  Patch  BCannfactnrlng  Company.  Judg- 
ment for  defendant  Plaintiffs  bring  excep- 
tlona    Affirmed. 

Argued  before  KOWEU*  O.  J.,  and  TY- 
LEB,  MUNSON,  8TABT,  WAT80N,  STAF- 
FOBD,  and  HASEI/TON,  JJ. 

Mower  ft  Peck,  for  plalntUCa.  Cnshman 
ft  Sherman,  for  defendanta, 

BOWEIili^  O.  3.  The  case  Is  tills,  as  far 
as  necessary  to  be  stated:  The  plaintiffs,  by 
correspondence,  sold  to  the  defendant  a  car 
of  scrap  Iron  at  $18  per  net  ton,  delivered 
at  Butland.  After  shipment  but  before  de- 
livery, the  defendant  refused  to  take  the 
Iron  at  $18  per  net  ton,  whereupon  the  par- 
ties verbally  altered  the  contract  by  fixing 
the  price  at  $18  per  gross  ton,  and  thereupon 
the  defendant  took  the  Iron,  and  paid  for  It 
at  the  latter  price.  The  plaintiffs  now  claim 
that  the  alteration  was  without  considera- 
tion, and  void,  and  seek  to  recover  in  gen- 
eral assumpsit  the  difference  between  the 
prices.  Some  courts  bold  that  a  party  1b 
not  bound  to  perform  his  contract  but  may 
break  it  at  will,  and  pay  damages;  and  that 
having  broken  it  If  he  consents  to  perform 
on  terms  more  favorable  to  himself,  he  Is 
doing  that  which  he  Is  not  legally  bound  to 
do,  and  so  there  Is  a  sufficient  consideration 
for  the  other  party's  assent  to  tho«e  terms. 
Other  courts  hold  that  a  party  is  bound  to 
perform  his  contract  and  consequently  that 
there  Is  no  consideration  for  the  other  party's 
assent  to  those  terms,  unless  there  la  a 
valid  discharge  of  the  original  contract 
Harrlman,  Cont  70.  But  however  this  may 
be  while  the  modified  contract  remains  ex- 
ecutory, when  it  Is  performed  by  the  party 
in  whose  favor  It  was  modified.  It  becomes 
binding  on  both  parties,  and  the  original 
contract  is  thereby 'discharged,  unless  it  ap- 
pears that  such  was  not  the  intention  of  the 
parties.  Rogers  v.  Bogers,  139  Mass.  440, 
1  N.  B.  122;  Lawrence  t.  Davey,  28  Vt  264, 
It  is  said  In  Thurston  v.  Ludwig,  6  Ohio  St 
1,  67  Am.  Dec.  328,  that  there  is  a  class  of 
cases  that  a  written  contract  may  be  altered 
by  mere  verbal  agreement  of  the  parties, 
which,  at  Its  inception,  would  have  no  bind- 
ing force,  but  when  acted  upon  by  tbe  par- 
ties till  It  would  work  a  fraud  or  an  Injury 
to  refuse  to  carry  it  out  would  become  bind- 
ing and  effective  as  a  contract.  Eiven  ■  con- 
tract under  seal  may  be  discharged  by  the 
performance  of  a  subsequent  parol  agree- 
ment. Thus,  In  Munroe  t.  Perkins,  9  Pick. 
298,  20  Am.  Dec.  475,  the  plaintiff,  by  an 
Instrument  under  seal,  agreed  to  erect  a 
building  for  a  price  that  proved  Inadequate, 
and,  having  performed  In  part  refosed  to 
proceed,  whereupon  the  defendant  promised 
that  If  be  would  complete  the  work,  be 
should  be  paid  a  reasonable  price  for  bis 
labor  and  materials,  and  thereupon  he  conk 
pleted  the  work;  and  U  was  held  that  bar- 
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ing  completed  It  on  tbe  ttifb  at  the  new 
contract,  the  plaintiff  conld  recover  on  the 
strength  of  It,  and  that  the  old  contract  was 
no  defense.  See,  also,  Dearborn  ▼.  Cross,  7 
Cow.  48.  In  Le  Fevre  ▼.  Le  Fevre^  4  Serg. 
A  R.  241,  8  Am.  Dec.  696,  parol  evidence 
was  admitted  to  prove  an  alteration  of  the 
course  of  an  aqueduct  established  by  deed. 
The  court  isald  that  If  the  agreement  sub- 
stltuting  another  spot  had  not  been  acted 
iqton,  it  would  not  have  been  admissible,  but, 
as  the  situation  of  the  parties  had  been  al- 
tered by  acting  upon  It,  the  evidence  was 
proper,  for  a  party  may  prove  by  parol  that, 
after  signing  a  written  agreement,  the  par- 
ties made  a  verbal  agreement  varying  it, 
provided  the  variation  had  been  acted  upon 
and  tbe  original  agreement  cannot  be  en- 
forced without  fraud  upon  one  party.  In  the 
case  at  bar  the  new  agreement  has  been 
acted  npon  by  the  parties,  and  fully  per- 
formed by  the  defendant,  and  the  original 
agreement  cannot  now  be  enforced  without 
Injustice  to  the  defendant 
Jodgment  affirmed,  with  additional  costs. 

(77  Tt  40 

NBL80N  V.  MARSHAIiL^ 

(Supreme  Court  of  Vermont    Windsor.    Aug. 
SI,  1904.) 

nw  TBIAIr-OBOUnDS— BILL  OV  EXCEFTIOII»— 

TAILOBK  TO  VILB— MISTAKK  Or  TBIAI, 

JUDOK. 

I.V.  S.  1662,  provides  that  the  Supreme 
Court  may  grant  a  new  trial  in  a  case  deter- 
mined by  a  county  court  on  petition  of  either 
party  subsequent  to  tlie  term  of  the  court  at 
which  the  original  Judgment  was  rendered ;  and 
section  1664  declares  that  the  reasons  assign- 
able may  be  "matter  of  law,"  "the  discovery  of 
new  evidence,  or  other  matter  of  fact"  Held, 
that  where^  after  trial  by  a  county  court  the 
defeated  party  was  precluded  from  having  his 
bill  of  exceptions  filed  within  the  time  prescrib- 
ed by  reason  of  accident  or  mistake  on  -  the 
part  of  the  trial  Judge,  and  was  therefore  not 
entitled  to  have  his  exceptions,  je  vie  wed  by  ap- 
peal or  writ  of  error,  he  was  entitled  to  a  new 
trial,  without  regard  to  the  sufficiency  of  such 
exceptions. 

Action  by  Helen  J.  Nelson  against  George 
F.  MarshalL  Petition  for  new  trial  after 
Judgment  In  favor  of  defendant    Granted. 

Argued  before  ROWELL,  G.  J.,  and  HUN- 
SON,  START,  WATSON,  STAFFORD,  and 
HASBLTON,  JJ. 

3.  O.  Enright,  E.  R.  Buck,  and  Edward  H. 
Deavitt,  for  petitioner.  Gilbert  A.  Davis, 
for  petitionee. 

HASELTON,  J.  This  was  a  petition  to 
tbla  court  under  Y.  S.  1662,  tor  a  new  trial 
of  an  action  tried  by  Jury  at  the  June  term, 
1903,  of  the  Windsor  county  court  The 
ease  was  heard  on  a  motion  to  dismiss  tbe 
petition.  Tbe  petitioner  was  defeated  on 
trial  in  the  county  court,  and  tbe  petition  sets 
out  facts  showing  that  the  petitioner  took 
exceptions  on  trial,  that  a  bill  of  exceptions, 
was  allowed  and  signed  by  the  presiding 
Judge,  bat  that  without  fault  on  the  part  of 


the  petitioner,  and  solely  by  reason  of  ae- 
ddent  or  mistake  on  the  part  of  the  Judge^ 
the  bill  of  exceptions  could  not  be  filed  nntO 
more  than  30  days  after  the  final  adjourn- 
ment of  the  term  of  court  at  which  the  trial 
was  had.  In  such  a  state  of  facts  the  right 
of  the  petitioner  to  have  the  cause  passed 
to  this  court  In  the  usual  way  on  exceptions 
was  lost  Under  our  decisions  it  Is  equally 
clear  that  a  writ  of  error  was  not  an  availa- 
ble remedy,  since  the  exceptions  taken  in- 
volve a  consideration  of  the  evidence,  which 
is  not  a  part  of  tbe  record.  Unless  this  pe- 
tition lies,  the  excepting  party  la  without 
remedy.  V.  S.  1662,  provides  that  "the  Su- 
preme Court  may  grant  a  new  trial  In  « 
cause  determined  by  such  court  or  a  coun> 
ty  court  on  petitloa  of  either  party  subse- 
quent to  the  term  of  the  court  at  which  the 
original  Judgment  was  rendered."  Nothing 
Is  said  in  this  section  with  reference  to  tbm 
grounds  on  which  a  new  trial  may  be  grant- 
ed; but  V.  8. 1664,  which  limits  the  time  tor 
bringing  the  petition,  shows  the  broad  scope 
of  the  statute.  The  reasons  assigned  may 
be  matter  of  law,  or  such  reasons  may  bo 
the  discovery  of  new  evidence,  or  other  mat- 
ter of  fact  The  phrase  "or  other  matter  of 
fact"  appears  for  the  first  time  in  the  Gen- 
eral Statutes  enacted  in  1862,  and  was  ob- 
viously intended  to  make  apparent  tbe 
breadth  of  scope  of  the  section  which  Is  now 
v.  8.  1662.  The  statute  under  whlcb  this 
petition  Is  brought  Is  remedial  and  equita- 
ble In  Its  nature,  is  limited  by  no  restriction* 
of  language,  and  should  be  liberally  constru- 
ed. The  absolute  inability  of  the  presiding 
Jadge  to  remedy  the  mistake  makes  the  case  ' 
analogous  to  cases  In  which  a  party  lost  the 
benefit  of  exceptions  by  reason  of  the  death 
or  illness  of  the  presiding  Judge.  Such  cases 
are  the  following:  State  v.  Welsklttle,  61 
Md.  61;  Crittenden  v.  Schermerhorn,  85 
Mich.  370;  Bennett  v.  Steamboat  Co.,  16  G. 
B.  29;  Taylor  v.  Simmons,  116  N.  O.  70,  20 
&  BL  961;  Wright  v.  Judge,  41  Mich.  726, 
49  N.  W.  926.  It  Is  not  deemed  proper  for 
this  court  to  hear  and  determine  the  ques- 
tions presented  by  the  bill  of  exceptions  ac- 
companying the  t>etltlon,  and  to  grant  or  re- 
fuse a  new  trial,  according  as  error  is  or 
la  not  discovered.  To  pursue  such  a  course 
would  be  to  negate  the  statute,  and  to  over- 
rule our  decisions  with  respect  to  the  effect 
of  a  failure  to  have  a  bill  of  exceptions  sign- 
ed and  filed  within  the  time  limited  by  law. 
Tbe  bill  of  exceptions  not  having  been  season^ 
ably  filed,  the  entry  of  exceptions  must  have 
been  struck  from  the  clerk's  docket  the 
clerk  could  not  file  or  receive  the  bill  and  the 
statement  signed  as  a  bill  of  exceptions  be- 
came a  nullity,  so  far  as  concerned  the  bring- 
ing of  the  questions  therein  stated  before 
this  court  for  determination.  Nor  should  the 
principle  here  apply  which  requires  the  pe- 
titioner for  a  new  trial  In  some  way  to  sa^ 
Isfy  the  court  that  the  result  of  a  new  trial 
would  probably  be  different  from  that  of  the 
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former  on*.  To  preserve  Intact  the  due  ad- 
ministration  of  the  law  a  broader  principle 
may  sometimes  be  successfully  invoked. 
Bucb  broader  principle  is  recognized  in  Wal- 
den  V.  Clark,  50  Vt  8S3.  In  State  v.  Wel»- 
kittle,  above  cited,  an  excepting  party  bad 
lost  tbe  benefit  of  bis  exceptions  by  tbe 
deatb  of  a  Judge.  In  tbat  case  the  Mary- 
land court  say:  "It  Is  tbe  establlabed  prac- 
tice now,  both  in  England  and  in  this  state, 
that  when  a  party,  without  laches  on  his 
part,  loses  the  benefit  of  bis  bill  of  excep- 
tions by  the  death  or  Illness  of  a  judge, 
so  that  be  cannot  get  his  exceptions  signed 
and  sealed,  he  will  be  entitled  to  a  new 
trial."  There  being  In  that  state  no  provl- 
don  by  which  tbe  exceptions  could  be  set- 
tled by  another  Judge,  the  court  did  not 
Inquire  into  the  merits  of  the  exceptions 
taken,  but  said,  "The  new  trial  will  go  as  a 
matter  of  course."  In  Wright  t.  Judge,  41 
Mich.  726,  49  N.  W.  925,  the  trial  Judge  died 
without  acting  upon  a  bill  of  exceptions 
which  had  been  duly  submitted  to  him.  The 
opinion  of  the  court,  in  its  entirety,  is  as 
follows:  "Although  there  was  great  delay 
in  settling  the  bill  of  exceptions,  It  appears 
to  have  been  from  the  inaction  of  the  Judge, 
and  not  from  the  fault  of  the  party.  The 
case,  therefore,  cannot  be  distinguished  from 
other  cases  before  decided,  where  parties 
have  been  deprived  of  their  exceptions  by  cir- 
cumstances beyond  their  control.  Tbe  death 
of  Judge  Cochrane  without  acting  upon  the 
exceptions  made  a  new  trial  a  matter  of 
right."  In  another  Michigan  case — Critten- 
den T.  Schermerborn,  85  Mich.  370 — the  bill 
of  exceptions  was  settled  by  the  trial  Judge, 
in  accordance  with  a  stipulation  of  counsel, 
after  the  Judge  had  retired  from  office.  The 
court  held  that  this  proceeding  was  without 
authority,  and  granted  a  new  trial,  without 
any  consideration  of  the  merits  of  the  ex- 
ceptions taken;  saying:  "Where  a  party  has 
lost  the  benefit  of  his  exceptions  from  causes 
beyond  his  control,  it  is  proper  to  give  him 
a  new  trial."  Tbe  opinion  In  that  case  was 
delivered  by  Judge  Cooley.  The  case  of 
Taylor  v.  Simmons,  116  N.  O.  70,  20  S.  B. 
961,  la  fully  stated  in  the  following  head- 
note:  "Where  the  case  and  counter  case 
were  served  in  time,  appellant  Immediately 
applied  to  the  Judge  to  settle  It,  and  tbe 
trial  Judge  afterwards  died,  a  new  trial  will 
be  ordered."  Bennett  v.  Steamboat  Co.,  16 
O.  B.  29,  was  a  case  tried  before  Chief  Jus- 
tice Wilde,  and  a  draft  of  a  bill  of  exceptions 
was  laid  before  him,  but  in  consequence  of 
bis  appointment  as  Lord  Chancellor,  and  sub- 
sequent Illness,  all  hope  of  the  settlement 
of  the  bill  of  exceptions  was  abandoned. 
Thereupon,  upon  proper  application,  a  new 
trial  was  ordered  as  a  matter  of  course.  The 
report  of  tbe  case  shows  the  question  in- 
tended to  be  raised,  but  the  court  expressed 
no  opinion  upon  its  merits. 

The  principle   which   governed  the  cases 
■bove  referred  to  is  applicable  here.    Under 


the  system  by  which,  la  tbia  state,  Jostlce 
between  the  parties  is  administered  and  up- 
held, the  petitioner  bad  a  right  to  iiave  her 
exceptions  heard  In  this  court  That  right 
was  a  substantial  one,  and,  it  having  been 
lost  in  the  way  set  out  in  the  petition,  a  new 
trial  is  granted. 


(IT  vt.  w 


STATE  T.  BLAT. 


(Supreme   Court   of    Vermont    Orleans.    Ana. 
81.  1904.) 

OaiinRAX.  LAW— EOBSB  THEFT— CVIOERCK—CON- 

ntssioNs  —  INTENT  —  QtrBsnow  lOB  juar— 

BEA80NA.BI.E  DOUBT^FAJLtlBE  TO  DETIITK. 

1.  Where  defendant  liad  been  previously  ar- 
rested for  horae  stealiDg,  and  wnile  under  ar- 
rest for  a  similar  offense  subaeqaently  commit- 
ted voluntarily  stated  to  the  ofiScer  in  charge  of 
him,  in  answer  to  a  question  why  he  stole  "these 
horses."  that  he  supposed  it  was  "habit,"  such 
statement  was  admissible,  thou^  there  was  no 
evidence  tending  to  show  what  horses  were  re- 
ferred to  by  the  officer. 

2.  Where  defendant  on  being  informed  by  a 
justice  of  the  peace  of  the  charge  against  him. 
before  he  had  counsel,  or  had  been  advised  as  to 
his  rights,  voluntarily  stated  that  he  was  guilty, 
such  statement  was  properly  admitted  against 
him. 

3.  Where  defendant  hired  a  horse  at  a  liver; 
stable  to  drive  to  a  particular  place,  promising 
to  return  the  same  day,  bat  instead,  after  driv- 
ing to  such  place,  disponed  of  the  horse,  which 
was  never  returned,  and  left  such  place  by 
rail,  the  question  of  defendant's  felonious  intent 
in  a  prosecution  for  larceny  of  the  horse,  etc.. 
was  for  the  jury. 

4.  In  a  prosecution  for  horse  theft  It  was  not 
error  for  the  court  to  omit  to  define  the  tens 
"reasonable  doubt" 

Exceptions  from  Orleans  County  Court; 
Haselton,  Judge. 

Mitchell  Blay  was  convicted  of  larceny, 
and  he  brings  exceptions.    No  error. 

Argued  before  ROWELL,  O.  J.,  and  TY- 
LER, MUNSON,  START,  WATSON,  and 
STAFFORD,  JJ. 

A.  W.  Forman,  State's  Atty.,  (or  the  State. 
F.  B.  Miles  and  H.  F.  Oraham,  (or  reqtond- 
ent 

TTLER,  J,  Information  (or  larceny. 
Trial,  conviction,  and  sentence.  It  appeared 
that  on  October  29, 1900,  the  respondent  hired 
a  horse  and  wagon  at  a  livery  stable  in  Der- 
by for  the  professed  purpose  of  driving  to  the 
village  of  Newport  and  promised  to  return 
the  same  day;  that  he  drove  to  Newport, 
bitched  and^  left  the  horse  there,  and  went 
by  train  to  'St  Johnsbury;  tbat  search  was 
made  for  the  property,  but  It  was  not  recov- 
ered, and  has  never  since  been  seen  by  the 
owner. 

I.  It  also  appeared  that  In  February,  1904, 
an  officer  arrested  tbe  respondent  upon  a 
warrant  for  stealing  another  horse,  and  the 
state  was  permitted  to  prove,  under  excep- 
tion, that  while  he  was  in  custody  the  officer 
asked  him  why  he  stole  these  horses,  and 
that  be  replied  tbat  he  supposed  it  was 
"habit"    As  the  answer  was  not  induced  b7 
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tbnata  or  promises,  bnt  was  Tolnntaiy,  It  la 
•dmlaslble.  State  t.  Carr  and  Loomls,  37  Vt 
191;  State  y.  Oorham,  67  Vt  865,  81  Atl. 
84Sw  The  respondent  contends  that  there 
vnm  no  evidence  tending  to  show  what  horses 
were  referred  to  by  the  officer,  but  we  think 
It  was  competent  for  the  jury  to  decide  wheth- 
er or  not.  In  the  drcnmstances,  the  respond- 
ent understood  that  the  question  Included  the 
'Derby  horse. 

2.  It  appeared  that  the  respondent,  soon 
after  his  Arrest,  was  taken  before  a  Jnstlce 
of  the  peace;  that  he  had  do  counsel,  and 
Vas  not  advised  as  to  his  rights.  The  state 
offered  and  was  allowed  to  prove,  subject  to 
exception,  that  a  complaint  for  this  larceny 
was  then  read  to  him,  whereupon  be  said,  "I 
am  guilty  of  that,  sir."  It  does  not  appear 
by  the  exceptions  nor  by  the  record  that  the 
respondent  made  this  statement  by  way  of 
waiving  an  examination,  but  voluntarily,  up- 
on being  Informed  of  the  charge.  Therefore 
It  was  properly  admitted.  See  Parker  v. 
Couture,  63  Vt  448.  21  Atl.  494,  25  Am.  St 
Repi  750. 

8.  The  respondent  moved  for  a  verdict 
upon  the  ground  that  there  was  no  evidence 
of  a  criminal  Intent  The  respondent  pre> 
tended  to  hire  the  horse  and  wagon  to  drive 
to  a  specified  place,  yet  If  he  obtained  pos- 
session thereof  imder  a  false  pretense  of 
hiring,  but  with  the  felonious  intent  of  con- 
verting the  property  to  his  own  use,  and 
thereby  of  permanently  depriving  the  owner 
of  it  the  taking  was  criminal.  What  his 
Intent  was  at  the  time  of  the  taking  could 
be  learned  only  from  the  fact  that  the  prop- 
erty was  never  returned,  and  from  his  state- 
ments made  after  his  arrest.  If  the  Jury  found 
that  the  statements  were  made.  It  Is  the 
general  rule  that  extrajudicial  confessions, 
alone  and  uncorroborated,  are  Insufficient  to 
establish  the  corpus  delicti;  but  slight  cor- 
roboration may  be  sufficient  to  establish  it 
1  Blsh.  Cr.  Proc.  I  1068;  5  Am.  Cr.  Law  R. 
43,  863.  In  consideration  of  the  fact  that  the 
respondent  did  not  return  the  property,  and 
of  his  alleged  admissions,  the  court  properly 
denied  the  motion  for  a  verdict 

4.  The  respondent  excepted  to  the  omission 
of  the  court  to  explain  to  the  Jury  the  mean- 
ing of  the  term  "reasonable  doubt"  In  Blsh. 
Cr.  Proc.  I  1199,  it  is  said:  "There  are  no 
words  plainer  than  'reasonable  doubt'  and 
none  so  exact  to  the  idea  meant"  In  the 
same  section  the  writer  says  In  respect  to 
"definitions";  '^e  have  not  seen  one  which 
can  safely  be  pronounced  both  helpful  and 
accurate."  In  23  Am.  &  Eng.  Kncy.  955, 
It  is  said  that  attempts  ti>  define  the  term  are 
ftitlle:  "that  the  words  are  of  plain  and 
unmistakable  meaning,  and  that  any  defini- 
tion on  the  part  of  the  court  tends  only  to 
confnse  the  Jnry,  and  to  render  uncertain  an 
expression  which,  standing  alone,  is  certain 
and  Intelligible."  This  view  is  sustained  in 
Miles  V.  V.  S.,  108  U.  S.  312,  26  L.  Bd.  481; 
Dunbar  t.  U.  8.,  166  IT.  8.  199,  15  Sup.  Ot 


825,  39  Ifc  Ed.  890.  In  ttie  former  ease  Mr. 
Justice  Woods  remarked  that  "attempts  to 
explain  the  term  *  *  *  do  not  usually 
result  in  making  it  any  clearer  to  the  minds 
of  the  Jnry."  Mr.  Freeman,  in  liis  notes  to 
Burt  T.  States  48  Am.  St  Rep.  563.  remarks 
that  nearly  every  attempt  to  explain  the 
words  renders  an  explanation  of  the  explana- 
tion necessary.  Some  courts  have  held  that 
the  term  should  be  defined.  Numerous  cases 
might  be  cited  where  definitions  have  been 
considered  and  approved  or  held  erroneous, 
but  the  great  weight  of  authority  is  tliat 
no  definition  of  the  term  need  be  given.  - 
Judgment  tliat  there  was  no  error. 


CIT  Vt  40) 
COLSTON  T.  BEAN. 
(Sapreme  Court  of  Vermont    Windsor.    A«k 
81,  1004.) 

OHA.TTKI,  MOBTOAaaS— BAI.B— DCOKrr— DKTKNBn 

— FKBMIS8I0R    TO    SELL— STATUTES— lAPPU- 
CATION— INSTBUCTIONB. 

1.  V.  8. 2260, ,  providing  that  a  mortgagor  of 
personal  property  shall  not  sell  the  same  with- 
out the  written  consent  of  the  mortgagee  in- 
dorsed on  the  mor^nge  and  on  the  record  there- 
of, and  section  SS62,  aa  amended  by  Laws 
1896,  providing  for  the  panishment  of  a  mort- 
gagor violating  section)  2260,  ,by  fine,  etc  liave 
no  application  to  an  action  on  the  eaae  fOr 
fraud  Drought  by  the  purchaser  of  mortgaged 
chattels  against  the  mortgagor  on  the  ground 
that  the  sale  was  Indnced  By  the  mortgagor's 
fraudulent  statement  that  the  property  was  free 
from  Incumbrance. 

2.  Where  a  mortgagor  of  chattels  had  the 
mortgagee's  verbal  permission  to  sell  the  prop- 
erty, such  permission,  when  acted  on,  operated 
as  a  release  or  waiver  of  the  mortgage  by  the 
mortgagee. 

8.  In  an  action  against  the  mortgagor  of  diat- 
telg  for  fraud  In  selling  the  same  to  plaintiff  un- 
der an  alleged  representation  that  the  prop- 
erty was  free  from  incnmbranoes,  an  Instmc* 
tion  that  the  mortgagee's  verbal  permission  fi> 
the  mortgagor  to  sell  the  property  was  no  de- 
fense was  error. 

Exceptions  from  Windsor  County  Court; 
Tyler,  Judge. 

Action  by  J.  F.  Colston  against  W.  W. 
Bean.  A  Judgment  was  rendered  in  favor  of 
plaintiff,  and  defendant  brings  exceptions. 
Reversed. 

Argued  before  ROWELLv  C.  J.,  and 
START,  WATSON,  STAFFORD,  and  HAS- 
BILTON,  JJ. 

Jos.  C.  Enright  and  Edw.  R.  Buck,  for 
plaintiff.    J.  D.  Denison,  for  defendant; 

HASBLTON,  J.  Section  2260  of  the  Ver^ 
mont  Statutes  provides  that  a  mortgagor  ot 
personal  property  shall  not  sell  the  same 
without  the  written  consent  of  the  mort- 
gagee indorsed  on  the  mortgage  and  on  the 
record  thereof.  Section  2262,  which  was 
amended  in  1896,  provides  for  the  prosecu- 
tion and  fine  of  a  mortgagor  who,  without 
such  written  consent  sells  mortgaged  per- 
sonal property;  one-half  of  the  fine  to  go 
to  the  state,  and  one-half  to  the  person  in- 
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jured.  Obrloosly,  the  person  Injured  may 
in  wme  circojUBtancea  be  the  mortgagee  or 
hla  assignee,  and  in  other  circumstances  may 
be  a  pnrchaser  from  th»  mortgagor.  The 
phrase  "person  Injured"  is  used  advisedly 
and  wisely,  and  the  statutory  provisions 
are  of  a  clear  and  effective  character. 

This  was  an  action  on  the  case  for  fraud 
alleged  to  have  been  perpetrated  by  the  de- 
fendant npon  the  plaintiff  In  the  sale  by  th« 
former  to  the  latter  of  certain  wagons  and 
sleighs  Incumbered  by  a  mortgage.  Evi- 
dence on  the  part  of  the  plaintiff  tended 
to  show  that  the  defendant  represented  the 
property  to  be  free  of  incumbrance.  Evi- 
dence on  the  part  of  the  defendant  tended 
to  show  that  he  Informed  the  plaintiff  that 
the  property  was  mortgaged,  but  told  him 
that  he  had  a  right  to  sell.  It  appeared 
that  the  plaintiff  paid  the  defendant  for  the 
property,  and  took  poBsession  of  a  small 
portion  thereof,  but  that'  the  greater  part, 
being  in  an  unfinished  condition,  was  left 
with  the  defendant  to  finish  for  the  plain- 
tiff, and  that  subsequently  the  wagons  and 
sleighs  were  marked  with  the  name  of  the 
plaintiff.  The  plaintiff's  evidence  tended  to 
show  that  after  such  marking  the  property 
was  attached  as  the  defendant's,  that  he 
then  learned  of  the  mortgage,  and  that  the 
mortgagee  threatened  him  with  a  suit  if  he 
took  possession'  of  the  property.  Shortly 
after  the  attachment,  which  the  plaintiffs 
evidence  tended  to  show,  the  defendant  was 
adjudged  ■  bankrupt,  and  the  loss  of  the 
property  to  the  plaintiff  ensued. 

For  the  purposes  of  the  trial  the  court 
Instructed  the  Jury  that  under  section  2260 
of  Vermont  Statutes  it  was  no  defense  to 
this  action  if  the  defendant  had  verbal  per- 
mission from  the  mortgagee  to  sell  the  prop- 
erty. The  question  presented  to  this  court 
is  whether  this  instruction  was  correct. 
This  action  for  fraud  is  not  in  any  way  de- 
pendent upon  the  statute.  It  Is  a  common- 
law  action,  the  right  to  which  was  not  given 
by  the  statute,  and  was  not  taken  away  by 
the  provisions  of  the  statute.  In  this  action 
it  is  for  the  plaintiff  to  make  out  that  he 
wa!b  actually  defrauded.  If  the  defendant, 
as  his  evidence  tended  to  show,  gave  the 
plaintiff  notice  of  the  incumbrance,  then,  If 
the  defendant  had  verbal  permission  from 
the  mortgagee  to  sell  the  property,  the  plain- 
tiff was  not  defrauded.  Such  verbal  per- 
mission, when  acted  npon,  operates  as  a  re- 
lease or  waiver  of  the  mortgage.  Hunt  t. 
Allen,  78  Vt  822,  BO  Atl.  1103.  There  was 
evidence  tending  to  show  that  the  plaintiff 
was  not  a  bona  fide  purchaser,  and  that 
there  was  neither  misrepresentation  nor  con- 
cealment on  the  part  of  tbe  defendant,  and 
that  any  loss'  which  the  plaintiff  suffered 
came  upon  blm  because  of  the  course  which, 
with  bis  eyes  open,  he  chose  to  take  with 
reference  to  the  property,  after  making  the 
purchase  and  paying  over  his  money.  We 
hold  that  the  charge  to  the  effect  that,  in  no 


▼lew  of  tbe  evidence^  could  voibal  permis- 
sion to  sell,  given  to  tlie  mortgagor,  avail 
the  defendant,  was  erroneons.  This  hold- 
ing in  this  action  on  tbe  case  for  frand  does 
not  in  any  way  touch  the  question  of  what 
constitutes  a  defense  to  «  proceeding  under 
the  statute. 
Judgment  reversed,  and  cause  remanded. 


07  VI.  10 


STATB  V.  CLABE: 


(Saprems    Court    of    Vermont     Washington, 
▲ng.  26,  1901.) 

OanCIRAL    LAW  — ASSAULT    WITH    nraXHT    10 

BAPX  —  INTERT  —  QUESTIOn   TOB  JDBT— CON- 
SENT—CONDUCT  or  ATTOBNXT— ABatnOBT. 

1.  Where,  In  a  prosecution  for  aaaaalt  with 
Intent  to  carnally  know  a  female  under  the  ags 
of  16  years,  there  was  evidence  tending  to  show 
an  assault  by  defendant  on  prosecutrix  with  in- 
tent to  have  sexual  intercourse  with  her,  wheth- 
er such  intent  was  in  fact  present  was  for  th* 
Jury. 

2.  Under  V.  a  4908,  as  amended  by  Acts 
1898,  p.  90,  No.  118,  |  1,  declaiinz  that  a  per^ 
son  over  16  years  of  age,  who  unlawfally  and 
carnally  knows  a  fepiale  under  16  vears  of  age 
with  or  without  her  consent  shall  be  impris- 
oned, etc,  where  defendant  a  person  over  16 
years  of  age,  was  charged  with  assault  with  in- 
tent to  carnally  know  a  female  under  the  age 
of  16  years,  the  question  of  her  consent  was 
immaterial. 

3.  Where,  In  a  prosecution  for  assault  with 
Intent  to  carnally  know  a  female,  prosecutrix 
had  testified  as  a  witness,  it  was  not  error  for  tbe 
state's  attorney  in  anrament  to  refer  to  her 
demeanor,  and  state,  "The  recollection  of  those 
terrible  moments  down  there  still  brings  tears 
of  shame  to  her  face." 

Exceptions  from  Washington  County 
Court;    Haselton,  Judge. 

Edward  Clark  was  convicted  of  assaulting 
a  female  with  Intent  to  carnally  know  her, 
etc.,  -and  he  brings  exceptions.    No  error. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER. MUNSON,  START,  WATSON,  and 
STAFFORD,  JJ. 

John  H.  Senter,  State's  Atty.,  for  tbe  State. 
H.  M.  Ctordon,  for  respondent 

WATSOI«\  J.  The  respondent  a  person 
over  the  age  of  16  years,  was  tried  npon 
an  indictment  charging  him  with  assault 
with  Intent  to  carnally  know  a  female  person 
under  the  age  of  16  years.  The  evidence 
tended  to  show  that  the  respondent  pulled 
the  girl  over,  laid  her  down  on  the  ground, 
and  got  on  top  of  her;  that  he  unbuttoned 
his  trousers  In  front,  and  after  they  were 
so  unbuttoned  be  took  her  hand  and  tried 
to  have  her  put  It  on  his  person;  that  be 
then  had  a  knife  In  his  hand,  and  told  her 
if  she  did  not  put  her  hand  In  his  trousers 
be  would  kill  her;  and  that  he  put  his  hand 
under  her  clothes.  This,'  with  other  evi- 
dence in  the  case,  tended  to  show  an  assault 
by  the  respondent  upon  the  girl  with  Intent 
to  have  sexual  intercourse  with  her.  Wheth- 
er such  was  bis  Intent  was  properly  submit- 
ted to  the  Jury.  Since  the  person  ossanlted 
was  under  the  age  of  16  years,  the  ques- 
tion of  her  consent  was  Immaterial.    Acts 
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1808.  p.  90.  No.  118,  I  1:  State  t.  SolUvan. 
68   Vt   640,   85   AU.   478. 

CoTinael  for  the  state  argned  to  the  Jury 
regaraing  the  girl's  appearance  when  being 
examined  In  coart,  saying  that  "the  recol- 
lection of  thoee  terrible  momenta  down  there 
atin  brings  tears  of  shame  to  her  face." 
This  was  held  to  be  legitimate,  to  which 
the  respondent  excepted.  The  appearance  of 
a  witness  on  the  stand  may  always  be  tak- 
en into  consideration  by  the  Jury.  Conse- 
qnently  counsel  may  properly  argue  concern- 
ing It 

Judgment  that  there  was  no  error  In  the 
court  below,  and  that  the  respondent  take 
nothing  by  his  exceptlona. 


cnvt «) 


HOLT  T.  HOWARD. 


(Supreme  Court  of  Vermont.    Windior.    Aug. 
81, 1904.) 

ACCOUimNS  —  FABTIYEBSHIP  —  ACTIONS  —  AS- 
BUMPSIT— KErEBENOX  —  TBIAI,  —  KVIDXNCB— 
BTATDTB  or  FBAUDS  —  WAITEB  —  APFEAI.  — 
QUXSTIOnS  NOT  RAISED  AT  TBIAI/— INTEREST 
— ARNUAI.   BAI.ANCE8— REVIEW. 

1.  Where,    prior    to    a    aettlement    between 

Slalntiff  and  defendant,  who  had  been  preTiona- 
r  engaged  in  bnainesa  aa  partnera,  plaintiff 
bad  become  the  owner  of  defendant's  indebted- 
nets  to  the  firm,  and  such  indebtedness  was  in- 
eluded  in  the  settlement  with  defendant's  knowl- 
edge of  plaintiff's  ownership  thereof  plaintiff 
was  entitled  to  recover,  in  an  action  of  assump- 
sit, in  his  own  name,  the  balance  found  due  on 
■uch  settlement  including  such  partnership  debt 

2.  Where,  on  appeal  from  a  Judgment  entered 
aa  a  referee's  report  the  evidence  heard  before 
the  referee  was  not  reported,  and  the  referee 
took  only  such  "minutes"  of  the  testimony  aa 
would  enable  him  to  refresh  his  recollection  and 
determine  his  finding!  and  make  his  report  an 
objection  that  various  Items  were  allowed  with- 
out evidence  will  not  be  reviewed. 

8.  Where,  on  a  trial  before  a  referee,  no  evi- 
dence was  received  against  defendant's  objec- 
tion, except  evidence  relating  to  one  item  in  con- 
troversy, defendant  was  not  entitled  to  raise 
general  questions  as  to  the  admissibility  of  evi- 
dence by  exceptions  to  the  referee's  report 

4.  Where  plaintiff  was  allowed  to  refer  to 
hb  books  to  refresh  his  recollection,  and,  in  con- 
nection with  bis  testimony,  to  designate  what 
appeared  on  the  books  in  relation  to  the  mat- 
ter testified  to,  it  was  proper  for  the  referee 
before  whom  the  case  was  tried  to  have  the 
contenta  of  tlie  books  so  used  stated  and  shown 
to  him. 

5.  Where,  on  a  hearing  before  a  referee,  ^ 
fendant  did  not  object  to  any  evidence  on  the 
ground  that  it  was  Inadmissible  under  the  stat- 
ute of  f rauda,  such  objection  was  waived. 

8.  Where,  on  an  accountinfr,  a  referee  found 
that  certain  items  claimed  by  defendant  were 
paymenta  for  things  not  charged  in  plaintiff's 
specification,  such  items  were  properly  disal- 
lowed. 

7.  In  an  action  to  recover  a  balance  dne  on  a 
mutual  account  simple  interest  was  allowable 
on  annual  balances. 

Exceptions  from  Windsor  County  Coort; 
Bowell,  Judge. 

Action  by  Francis  F.  Holt  against  Austin 
Howard.  A  pro  forma  judgment  was  ren- 
dered in  favor  of  plaintiff  on  a  referee's  re- 

f  7.  Sm  Interest,  voL  »,  Cent.  Dig.  I  St. 


port  and  defendant  brings  excepttona    Af- 
firmed. 

Argued  before  TTLBB,  MUNBON, 
8TABT,  WATSON.  STAFFORD,  and  HAS- 
BLTON,  JJ. 

Pingree  &  Pingree,  for  plaintiff.  T.  F. 
Strange,  and  J.  D.  Denlson.  for  defendant 

HASBI/rON,  J.  This  was  an  action  of 
general  assumpsit  The  case  was  referred, 
and  was  heard  by  the  referee,  under  an 
agreement  to  the  effect  that  any  and  all 
pleadings  which  either  party  might  desire 
to  luve  treated  aa  filed  ahould  be  so  treated. 
The  plalntifl  was  for  a  great  many  years 
a  country  merchant.  For  some  years  prior 
to  1887  be  had  a  partner  In  the  mercantile 
business,  but  after  that  date  he  carried  on 
such  business  alone.  Aside  from  his  mer- 
cantile business,  the  plalntifl  engaged  In  the 
lumber  bnslnesa;  a  business  In  which  the 
defendant  was  for  a  long  time  engaged. 
The  plaintiff  and  defendant  dealt  extensive- 
ly with  each  other,  and  at  times  were  Joint- 
ly Interested  In  lumber  transactions.  The 
plaintiff  kept  books  covering  a  part  of  his 
bnainess  with  the  defendant  for  the  whole 
time  of  ito  continuance,  and  the  defendant 
kept  books  covering  a  part  of  such  time. 
Both  parties  testified,  and  used,  as  well  they 
might  liooks,  dtarles,  scraps  of  paper,  checks, 
check  stubs,  and  varioua  memoranda  to  re- 
fresh tb^  recollection.  It  appeared  that 
many  of  their  dealings  were  adjusted  at  or 
about  the  time  of  the  dealings  themselves, 
and  that  so  no  entry  of  them  was  made  In 
any  book  of  account.  The  referee  found, 
and  the  parties  conceded,  that  In  oonae- 
quence  of  the  way  In  which  their  accounta 
had  been  kept  the  extent  of  their  dealings, 
the  time  covered  thereby,  and  the  Indistinct 
recollection  of  the  inrties,  a  condition  of 
uncertainty  existed.  Prior  to  December  1, 
1887,  and  after  the  dissolution  of  the  part- 
nership referred  to.  the  parties  to  this  suit 
■pent  several  days  In  looking  over  their 
dealings  with  a  view  to  a  settlement;  and 
on  December  1st  they  agreed  that  leaving 
certain  items  for  future  Investigation  and 
adjustment  there  was  then  due  the  plain- 
tiff the  sum  of  12,168.32.  The  defendant 
discusses  this  adjustment  and  Ite  effect  at 
consldeiable  length,  but  we  think  there  can 
be  no  question  that  In  the  agreed  state  of 
the  evidence  the  referee  was  warranted  In 
taking,  as  he  did,  what  the  parties  had  set- 
tled upon,  so  far  as  their  adjustment  went 
as  a  basis  from  which  to  work.  It  is  true 
that  the  dealings  of  the  former  partnership 
with  the  defendant  entered  into  the  partial 
settlement  of  December  1,  1887;  but  that 
fact  presents  no  difflculty,  as  it  is  found  that 
at  that  time  Holt  having  previously  bought 
out  his  former  partner,  was  the  sole  owner 
of  the  partnership  account  against  the  de- 
fendant and  that  the  adjustment  was  had 
with  knowledge  of  such  ownership  on  the 
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IHtrt  of  the  defendant,  and  that  the  partner- 
ship account  was  always  treated  by  both 
the  plaintiff  and  the  defendant  as  a  matter 
of  deal  solely  between  them.  In  these  cir- 
cumstances there  was  no  obstacle  to  the 
adjustmont  of  the  partnership  account  be- 
tween the  plaintiff  and  the  defendant  The 
principle  that  If  a  suit  Is  brought  on  an  as- 
signed claim,  not  a  negotiable  Instrument, 
the  suit  must  be  in  the  name  of  the  as- 
signor, has  no  application  here. 

One  of  the  important  flndlngs  of  the  ref- 
eree Is  thus  stated:  "I  find  that  each  of  the 
parties  Intended  their  dealings,  aside  from 
notes,  should  be  a  mutual  open  account,  and 
the  payments  and  charges  of  each  should 
apply  on  the  payments  and  charges  of  the 
other."  The  defendant  excepted  to  the  re- 
port on  the  ground  that  he  did  not  get  the 
benefit  of  the  statute  of  limitations  with  re- 
spect to  various  items  which  are  of  such  a 
character  that,  without  this  finding,  each 
would  stand  by  itself  in  relation  to  that 
statute.  But  this  finding  shows  that  by  a 
common  understanding  the  parties  brought 
all  their  dealings  not  represented  by  notes 
Into  a  mutual  account,  and  throughout  this 
long-continued  mutual  account  items  of  debit 
■and  credit  are  so  far  contemporaneous  that 
notes  alone  could  be  barred  by  the  statute 
of  limitations.  An  examination  of  the  re- 
port shows  the  disallowance  of  notes  on 
which  the  statute  had  run,  and  shows  no 
error  in  determining  what  did  and  what  did 
not  belong  in  the  mutual  account  which  the 
referee  was  required  to  pass  in  review.  The 
defendant  claims  that,  as  the  action  is  as- 
sumpsit, the  statute  of  limitations  bars  Items 
'  that  would  not  be  barred  If  the  action  were 
book  account.  This  claim  is,  however,  a 
mistaken  one. 

The  defendant,  in  his  exceptions  to  the  re- 
port and  in  argument,  claims  that  various 
items  and  classes  of  items  were  allowed 
without  evidence.  Now,  the  case  has  once 
been  remanded  on  application  of  the  defend- 
ant to  enable  him  to  avail  himself  of  bis 
claim  in  this  regard,  and  of  other  claims 
made  by  him;  but  as  the  case  finally  comes 
up  this  claim  as  to  the  lack  of  evidence 
stands  upon  assertion  merely.  All  the  ex- 
hibits have.  Indeed,  been  sent  up,  or  have 
been  referried  to  generally,  and  such  long- 
hand minutes  as  the  referee  took  of  the 
testimony  are  also  before  us.  But  it  cannot 
be  assumed  that  the  referee  wrote  out  the 
oral  evidence  in  its  entirety.  If  any  as- 
sumption were  to  be  made,  it  would  natural- 
ly be  that  the  referee's  "minutes", were  such 
as  he  deemed  necessary  to  enable  'him  to  re- 
fresh his  recollection  and  recall  the  testi- 
mony in  full  when  he  came  to  determine  his 
findings  and  make  up  his  report.  There  be- 
ing no  showing  that  the  entire  evidence  is 
before  the  court,  we  have  declined  to  ex- 
amine the  mass  of  exhibits,  or  to  study  such 
minutes  of  testimony  as  the  referee  took; 
not  because  the  task  of  doing  so  would  be 


arduous,  but  because,  for  the  reasons  stated, 
it  would  necessarily  be  futile. 

The  defendant  seeks  to  avail  himself  of 
the  claim  that  inadmissible  evidence  of  vari- 
ous kinds  was  received.  But  it  appears  that 
no  evidence  was  received  against  the  objec- 
tion of  the  defendant,  -except  evidence  relat- 
ing to  one  item.  This  being  so,  the  defend- 
ant cannot,  by  exceptions  to  the  report,  raise 
general  questions  as  to  the  admissibility  of 
evidence.  In  testifying  as  to  the  item  re- 
ferred to,  the  plaintiff,  under  objection  and 
exception,  was  allowed  to  refer  to  bis  books 
to  refresh  his  recollection,  and,  in  connection 
with  such  testimony,  to  designate  what  ap- 
peared upon  his  books  In  relation  to  the  mat- 
ter. Surely,  it  was  proper  for  the  referee 
to  have  stated  and  shown  to  bim  whatever 
the  witness  used  under  the  claim  that  It 
aided  his  recollection. 

One  of  the  defendant's  claim  is  tliat  cer- 
tain items  were,  under  the  statute  of  frauds, 
not  provable  by  oral  testimony.  But  the 
statute  of  frauds  is,  so  far  as  concerns  means 
of  proof,  a  rule  of  evidence  which  may  be 
waived,  and  which  is  waived  unless  objec- 
tion is  made  to  the  proof  offered.  In  the 
hearing  before  the  referee  any  evidence 
which  may  have  been  obnoxious  to  the  stat- 
ute of  frauds  was  received  without  objec- 
tion, and  so  the  statute  was  waived.  Clear- 
ly, the  parties  were  actuated  by  a  common 
desire  that  the  referee  should  receive  and 
consider  whatever  might  logically  aid  him  in 
arriving,  as  nearly  as  might  be,  at  an  ac- 
curate result 

What  may  be  called  the  defendant's  gen- 
eral exceptions  to  the  findings  and  report  of 
the  referee  are  grouped  under  numerous 
headlnga  However,  all  the  points  made  un- 
der these  Iieadings  have,  It  Is  believed,  been 
reviewed  in  what  has  thus  far  been  said. 
At  any  rate,  all  the  def«idanf  s  claims  un- 
der these  numerous  headings  have  been  ex- 
amined and  considered,  and  all  are  held  to 
be  untenable. 

The  defendant  claims  that  the  report  it- 
self shows  specifically  that  certain  designat- 
ed items  of  his  account  were  improperly 
disallowed.  The  referee  disallowed  these 
items  because  he  found  that  they  were  pay- 
ments for  ithlngs  not  charged  in  the  plain- 
tiff's specification.  In  connection  with  the 
finding  of  the  referee  that  the  parties  had 
many  dealings  that  were  settled  and  adjust- 
ed about  the  time  of  the  transactions  them- 
selves, the  disallowance  of  these  Items  was 
proper.  The  defendant  was  entitled  to  have 
these  payments  applied  bat  once,  and  the 
referee  found,  in  effect  that  they  had  been 
once  applied  in  dealings  not  brought  before 
him  in  the  accounting.  The  defendant,  too, 
calls  attention  specifically  to  a  list  of  items 
allowed  the  plaintiff,  and  claims  that  each 
of  these  items  was  improperly  allowed;  but 
the  claim  in  the  case  of  each  item  so  ipolnted 
out  is  some  one  of  the  ill-grounded  claims 
already  considered. 
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In  mnlTliis  at  the  ultimate  result  tbe  ret- 
•ree  computed  simple  interest  on  annual  bal- 
ances, and  tbe  defendant  claims  tbat  sucb 
computation  Tras  Improper  and  Illegal.  But 
tbe  rule  followed  in  the  matter  of  Interest 
was  tbat  which  the  well-settled  law  of  Ver- 
mont made  applicable  In  the  situation  and 
circumstances  disclosed  by  the  report 

Tbe  county  court  rendered  judgment  on 
tbe  report  for  the  plaintiff,  and  that  Judg- 
ment is  affirmed. 


m  vt  ») 

WILSON  T.  UNION  MUT.  PIRB  INS.  00. 

(Supreme  Court  of  Vemiont.    Orleans.     Aug. 
26,  1904.) 

warn  imUBARCS— KUTUAt  COVPAIim— BT* 

LAWS— STEAK  rABM  EIIOINEB— COR- 

TBNTION  OR  APPEAU 

1.  Plaintiff  cannot  in  the  Supreme  Court  raise 
tte  question  of  the  want  of  proof  tliat  defend- 
ant is  a  matual  company.  Us  oouUBel  at  the 
trial  hsTing  said,  "Taef  hare  confessed  that 
tliey  are  a  matoal  company,"  and  nrged  the 
court  to  "remember  that  this  is  a  mutual  com- 
pany." 

2.  A  member  of  a  mutual  company  is  presum- 
ed to  know  its  by-laws,  and  is  ooand  by  them, 
they  being  on  the  same  sheet  as  a  policy  issued 
by  it  to  him,  and  attention  being  directed  to 
tbem  in  the  body  of  tbe  contract. 

3.  Provisions  published  as  defendant's  by-laws 
on  a  policy  issued  by  it  to  plaintiff  will,  in  an 
action  by  him  on  the  policy,  be  considered  its 
by-laws  till  impeacbed. 

4.  The  term  steam  farm  engine"  ta  a  fire  pol- 
icy, conditioned  to  be  void  if  Insured  uses 
sndi  an  engine  within  a  certain  distance  of  the 
insured  buildings,  coyers  any  engine  adapted  to 
farm  purposes,  though  some  are  termed  "farm 
engines,"  some  "agricultural  engines,"  and  oth- 
ers "portable  engines,"  the  difference  in  con- 
BtrucnoB  and  use  between  the  several  kinds  not 
being  so  marked,  and  the  application  of  the 
name  to  a  particular  kind  not  being  so  general 
and  exclusive,  that  the  parties  may  reasonably 
be  supposed  to  have  used  and  understood  the 
term  as  referring  only  to  tbat  kind. 

Exceptions  from  Orleans  County  Court; 
Stafford,  Judge. 

Action  by  Isaac  S.  Wilson  against  the 
Union  Mutual  Fire  Insurance  Company. 
Judgment  tor  defendant  Plaintiff  brings 
eocceptlona    Affirmed. 

Argued  before  ROWELL,  O.  X,  and  TY- 
LER. MTJNSON,  START,  WATSON,  and 
HABELTON,  33. 

J.  W.  Redmond,  for  plaintiff.  Young  A 
Young,  for  defendant 

MUNSON,  J.  The  plaintiff  claims  there 
was  no  evidence  tending  to  show  that  the 
defendant  is  a  mutual  company.  The  oom- 
^ny  is  characterized  as  mutual  by  its  char- 
tered name.  Tbe  plaintUTs  application 
shows  that  a  premium  note  was  contemplat- 
ed. The  policy  recites  tbat  the  assured  has 
become  a  member  of  the  company  by  giying 
•  premium  note.  In  an  early  discussion 
plaintiff's  counsel  said,  "There  is  no  ques- 
tion about  the  proposition  that  he  is  a  mem- 
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ber  of  tbe  company,"  and  later  la  th«  trial 
the  same  counsel  said,  "They  have  confessed 
tbat  they  are  a  mutual  company,"  and  urged 
the  court  to  "remember  tbat  this  is  a  mutual 
company."  Having  taken  this  position  be- 
low, the  pUintlff  cannot  now  raise  the  ques- 
tion of  proof. 

The  defendant  being  a  mutual  company. 
It  is-  not  necessary  to  Inquire  whether  tbe 
warning  contained  in  the  policy,  "Read  the 
by-laws  on  back  of  policy,"  was  a  sufficient 
reference  to  make  what  is  so  printed  a  part 
of  the  contract  The  members  of  a  mutual 
company  are  presumed  to  bare  knowledge 
of  its  by-laws,  and  are  bound  by  tbem. 
Frink's  Adm'r  r.  Brotherhood  Accident  Co., 
75  Vt  248,  B4  AtL  176;  Treadway  r.  Hamil- 
ton Mutual  -Insi  Co.,  29  Conn.  68;  Mitchell 
r.  Lycoming  Mutual  Ins.  Co.,  61  Pa.  402; 
DouvlUe  ▼.  Farmers'  Mutual  Fire  Ins.  Co., 
113  Mich.  158,  71  N,  W.  617;  Bourgeois  v. 
Mutual  Fire  Ins.  Co.,  86  Wis.  402,  57  N.  W. 
88;  Pflster  v.  iSerwig,  122  Ind.  667,  28  N. 
B.  1041.  Whatever  might  be  urged  against 
this  rule  If  the  means  of  ascertaining  the 
by-laws  were  not  furnished  to  the  insured, 
it  cannot  be  deemed  objectionable  when  tbe 
by-laws  accompany  the  policy  upon  tbe 
same  sheet,  and  the  attention  of  tbe  Insured 
is  directed  to  tbem  by  a  notice  In  the  body 
of  the  contract 

But  the  plaintiff  Insists  that  there  Is  no 
evidence  that  the  so-called  by-laws  printed 
on  tbe  back  of  bis  policy  are  the  by-laws  of 
tbe  defendant  company.  Tbe  by-laws  were 
not  produced  on  the  trial  in  any  other  form, 
and  it  was  not  necessary  that  they  should 
be.  These  provisions  were  published  as  the 
by-laws  of  the  company  upon  a  policy  which 
the  plaintiff  accepted  and  held  until  the  loss, 
and  in  a  suit  to  recover  upon  the  policy  they 
must  pass  for  what  they  purport  to  be  until 
some  action  is  taken  to  imi)each  them. 

The  by-laws  provide  that  the  use  of  steam 
farm  engines  in  any  building  Insured,  or 
within  100  feet  of  such  building,  without  tbe 
consent  of  the  company,  shall  render  tbe 
policy  void.  The  plaintiff  was  using  a  steam 
farm  engine,  located  within  the  prohibited 
distance,  at  tbe  time  of  the  loss.  It  was 
held  in  this  case,  when  here  upon  a  former 
trial,  as  reported  in  76  Vt  820,  65  AtL  662, 
that  inasmuch  as  It  did  not  appear  that 
there  was  any  class  or  kind  of  engine  known 
as  a  "steam  farm  engine,"  the  term  must  be 
held  to  cover  any  engine  adapted  to  farm 
purposes.  Upon  this  trial  the  plaintiff  un- 
dertook to  show  that  there  was  a  spedea 
of  engine  ^nown  generally  as  a  "steam  farm 
engine."  Upon  the  objection  of  defendant's 
counsel  and  tbe  suggestion  of  the  court  with- 
out exception  being  taken  by  tbe  plaintiff, 
the  inquiry  was  limited  to  this:  "Whether 
there  was  a  erpecles  of  engine  known  to  the 
trade  in  Vermont  by  the  name  of  a  'steam 
farm  engine.'"  A  deposition  tending  to 
show  that  a  steam  farm  engine  was  manu- 
factured In  Ohio,  and  ractenslvely  uaed  out- 
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Bide  of  New  England,  was  recelred  In  evi- 
dence, bnt  solely  for  the  putpose  of  snpport- 
ing  other  evidence  limited  as  above  stated. 
No  exception  was  taken  to  the  ruling  restrict- 
ing the  effect  of  the  deposition.  At  the  close 
of  the  plaintiff's  evidence  the  court  directed 
a  verdict  for  the  defendant  on  the  ground 
that  there  was  no  evidence  tending  to  show 
that  at  the  time  and  place  when  and  t^bere 
the  contract  was  entered  Into  the  words 
"steam  farm  engine"  bad  acquired  such  a 
special  and  restrictive  meaning  that  the  par- 
ties must  be  taken  to  have  used  them  in  the 
restricted  sense,  and  not  In  the  general  and 
ordinary  sense.  It  Is  clear  that  there  was 
evidence  tending  to  show  that  there  la  a 
steam  engine  known  to  the  trade  as  a  "farm 
engine,"  and  extensively  used  by  farmers  in 
the  Middle  and  Western  states.  This  con- 
sists of  a  horizontal  boiler  with  a  drop-flre 
box,  and  a  horizontal  engine  attached  to  the 
top  of  the  boiler,  mounted  on  four  wheels 
for  convenience  of  transportation,  and  hav- 
ing the  smokestack  hinged  so  that  It  can  be 
lowered  when  the  machine  Is  being  moved. 
The  machine  plaintiff  had  consisted  of  an 
upright  boiler  with  a  fire  box  at  the  base 
and  a  detachable  smokestack,  and  an  upright 
engine  attached  to  the  side  of  the  boiler, 
which  machine  was  placed  on  trucks  for 
transportation,  and  stood  on  the  platform 
of  the  trucks  while  In  use.  There  was  but 
little  evidence  regarding  the  use  of  the  first 
described  engine  in  this  section.  The  dei*- 
ositlon  before  referred  to  was  given  by  a 
Western  mamifacturer  of  farm  machinery, 
who  testified  that  be  knew  nothing  about  the 
shipments  of  his  firm,  but  knew  that  some 
of  these  engines  had  been  sent  to  Vermont 
from  having  seen  one  at  South.  Barton.  A 
member  of  a  firm  of  machinists  In  St  Johns- 
bury  testified  that  previous  to  May,  1900, 
there  was  a  species  of  engine  known  to  the 
trade  In  Vermont  by  the  name  of  a  "steam 
(arm  engine,"  and  described  it  substantially 
In  the  terms  first  above  given.  It  appeared 
further  that  be  knew  of  this  only  from  the 
catalogues  and  circulars  sent  by  the  man- 
ufacturers to  the  dealers;  that  he  had  never 
bought  or  sold  such  an  engine,  and  did  not 
know  that  one  had  been  used  by  any  fanner 
In  Vermont  This  witness  Identified  the 
picture  of  a  horizontal  engine  on  wheels  as  a 
steam  farm  engine;  and  another  witness, 
on  being  shown  this  picture,  said  he  had  seen 
such  engines  on  farms  in  Vermont  The 
witness  was  not  cross-examined  on  this  state- 
ment and  nothing  further  appears  as  to 
the  extent  of  his  observation.  There  was 
also  evidence  tending  to  show  that  there 
was  such  an  engine  on  a  farm  at  St  Albans 
Bay. 

The  case  seems  to  have  been  presented'  up- 
on a  mistaken  view  as  to  the  scope  and 
effect  of  our  former  decision.  It  was  said 
in  the  opinion  that,  there  being  no  kind  of 
engine  known  as  a  "steam  farm  engine,"  the 
term  must  be  held  to  cover  any  engine  adapt- 


ed to  farm  purposes.  This  did  not  imply 
that  if  the  existence  of  such  an  engine  were 
established,  the  opposite  conclusion  would 
necessarily  follow.  When  that  fact  la 
shown,  there  come  the  further  Inqnlries 
whether  the  diffnencea  In  construction  and 
use  between  the  kind  so  designated  and  oth- 
er portable  steam  engines  are  so  marked, 
and  whether  the  application  of  the  name  to 
that  particular  kind  is  so  general  and  ex- 
clusive, that  the  parties  may  reasonably  be 
supposed  to  have  used  and  understood  the 
term  as  having  reference  only  to  that  kind. 
It  appears  that  there  are  many  manufac- 
turers making  a  mounted  horizontal  engine, 
and  that  different  names  are  given  to  what 
are  substantially  the  same  thing;  many  of 
them  being  called  "agricultural  engines^"  or 
"portable  engines."  It  appears  further  that 
engines  of  this  style,  whatever  the  name 
given  them,  are  not  confined  to  any  particu- 
lar use.  It  seems  that  the  engine  described 
In  the  plaintiffs  evidence,  and  designated  by 
Its  manufacturer  as  a  farm  engine,  Is  also 
used  for  hauling  on  the  road,  drilling  for 
coal,  gas,  oil,  and  water,  and  for  {grading. 
It  appeared  further  that  the  only  one  of 
this  make  which  the  manufacturer  knew 
of  in  Vermont  was  used  in  a  mill  for  saw- 
ing lumber  and  turning  spools  and  bobbins. 
It  also  appeared  that  the  upright  engine  In 
controversy,  although  used  by  Its  owner  to 
draw  logs  from  his  pond  to  bis  mill,  bad 
been  procured  and  used  by  different  persons 
in  previous  seasons  to  do  the  same  farm 
work  for  which  it  was  being  used  by  the 
plaintiff.  It  is  clear  that  the  mere  designa- 
tion of  some  particular  make  as  a  farm  en- 
gine will  not  entitle  it  to  recognition  as  a 
farm  engine  to  the  exclusion  of  other  en- 
gines of  the  same  style.  If  this  were  so,  a 
mounted  machine  called  a  "farm  engine" 
would  be  within. the  prohibition,  and  a  like 
machine  called  an  "agricultural  engine"  or  a 
"portable  engine"  would  not  be.  It  seems 
equally  clear  that  the  mere  designation  as  a 
farm  engine  of  one  or  two  varieties,  both  of 
which  are  fitted  and  used  for  farm  woiic, 
will  not  justify  such  a  distinction.  Nor  can 
the  better  adaptation  to  farm  work  of  the 
one  so  designated  be  important  unless  it 
appears  that  this  superiority  has  led  to  Its 
special  recognition  or  more  extensive  me  as 
a  farm  engine. 

Our  inquiry  relates  to  two  steam  engines 
capable  of  being  used  and  in  fact  used  (Or 
(arm  purposes,  constructed,  as  far  as  touches 
the  matter  of  danger  from  fire,  In  the  same 
way,  and  both  frequently  designated  as 
"portable  engines."  The  differences  pointed 
out  bear  only  upon  the  mobility  of  tbe  ma- 
chines, and  these  cannot  serve  to  distinguish 
them  in  applying  the  provision  in  question. 
The  horizontal  position,  wagon  attachment 
and  hinged  stack  do  not  touch  the  essential 
matter,  and  cannot  be  supposed  to  have  been 
points  of  distinction  that  the  parties  bad  In 
mind.    We  think  the  evidence  tails  to  pre- 
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sent  a  case  upon  which  the  plaintiff  can  re- 
cover ander  our  former  decision. 

There  Is  nothing  In  Frlnk's  Adm'r  r. 
Brotherhood  Accident  Go..  75  Yt  249,  54 
AU.  176,  that  conflicts  with  this  view.  The 
Qse  hj  an  insurer  of  the  term  "cattle"  as 
covering  all  live  stock  kept  for  use  or  profit 
may  well  be  objected  to  as  likely  to  mis- 
lead the  insured.  Bnt  this  probability  can- 
not be  urged  as  a  reason  for  confining  the 
term  "steam  farm  engine"  to  such  of  the 
portable  engines  as  are  placed  horlsontally, 
and  upon  wheels  of  their  own.  The  insured 
could  not  bnt  have  known  that  the  engine 
he  was  using  tot  his  farm  work  was  the  same 
In  every  respect  that  bore  upon  the  purpose 
of  the  prohibition  as  any  other  variety  of 
steam  engine  adapted  to  farm  usei. 

Judgment  afl[lrmed. 

<as  R.  I. ») 

FITTS  V,  PROBATB  COUBT  OF  BAST 

GREENWICH. 

(Supreme  Court  of  Rhode  Island.    June  28, 

1904.) 

KXXCUTOB8  —  HEKOVAL— FBOBATK    COCBT8— DK- 

CBSK— PBISUltFTION^-OEFECTS— COB- 

BKCnO  N— APPEAI/— EITKCT. 

1.  Where,  on  petition  for  the  removal  of  an 
executor,  he  made  default,  and  a  decree  was  en- 
tered against  him  without  a  finding  that  the 
allegations  of  the  petition  were  true,  and  the 
executor  took  an  appeal  therefrom,  he  thereby 
waived  his  right  to  have  the  decree  corrected. 
The  petition  having  contained  sufficient  allega- 
tions on  which  to  base  the  finding,  it  would  m 
presnmed  that  the  decision  was  for  the  rea- 
sons presented. 

2.  Where,  after  an  executor  had  lieen  removed 
by  order  of  the  probate  court,  he  did  not  apply 
to  that  court  to  rehear  and  ratify  its  action,  as 
aothorized  by  Gen.  Laws  1896,  c  209,  8  13, 
but  appealed  to  the  common  pleas  division  for 
a  trial  de'  novo,  claiming  a  trial  by  jury,  such 
appeal  operated  to  vacate  the  probate  court's 
decree,  so  as  to  require  a  retrial  on  the  meritB 
of  the  case. 

Appeal  from  Probate  Court. 

Application  for  the  removal  of  Levi  N. 
Fltts,  as  executor  of  the  estate  of  Sarah  E. 
Weaver,  deceased.  From  an  ordn  of  the 
probate  court  granting  the  petition,  the  ex- 
ecutor appealed  to  the  common  pleas  divi- 
sion, where  a  trial  de  novo  was  had,  affirm- 
ing the  probate  decree.  On  petition  for  a 
new  trial.    Petition  denied. 

Argued  before  STINES8,  O.  J.,  and  Tlli- 
LINGHAST  and  DOUGLAS,  JJ. 

Samuel  W.  K.  Allen,  tor  appellant  Bd> 
wards  &  Angell,  for  appellee. 

DOUGLAS,  J.  The  probate  conrt  of  Bast 
Oreenwlcfa,  on  the  8th  day  of  Jane,  1903,  en- 
tered a  decree  removing  the  petitioner  from 
bis  office  of  executor  of  the  last  will  and'  tes- 
tament of  Sarah  E.  Weaver,  late  of  said  East 
Greenwich,  deceased.  The  petition  for  such 
removal  specified  several  causes,  amongst 
others,  the  removal  of  the  ezecntor  from  the 
state  without  appointing  an  agent  to  repre- 
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sent  him  therein.  From  this  decree  the  ex- 
ecutor duly  appealed,  and  the  case  was  tried 
by  a  Jury  in  the  common  pleas  division,  and 
a  verdict  was  returned,  finding  that  the  ex- 
ecutor bad  removed  from  the  state,  and  had 
not  appointed  an  agent,  to  represent  him 
therein,  and  also  that  the  executor  had  wast- 
ed and  mismanaged  the  estate. 

The  executor  now  prays  for  a  new  trial  on 
various  grounds,  but  insists  only  upon  the 
claim  that  the  common  pleas  division,  in- 
stead of  trying  the  case,  should  have  ce- 
manded  it  for  trial  to  the  probate  court,  in- 
asmuch as  the  record  in  the  probate  court 
does  not  show  that  a  trial  was  had  there. 
The  material  recitals  of  the  record  are  as 
follows:  "The  within  i)etltlon  for  the  re- 
moval of  Levi  N.  Fltts  froin  bis  executorship 
of  the  will  of  Sarah  B.  Weaver,  late  of  said 
Bast  Greenwich,  deceased,  the  hearing  of 
which  was  adjourned  to  this  day,  came  on 
to  be  heard,  and  was  presented  and  argued 
by  counsel  for  the  petitioners;  and  no  per- 
son appearing  to  object,  thereupon  it  is  or- 
dered and  decreed  as  follows:  (1)  The  no- 
tice to  said  executor  of  this  hearing  and  of 
the  petition  and  its  contents  is  satisfactory 
to  this  court  (2)  Said  Levi  N.  Fltts  Is  here- 
by removed  from  the  position  and  office  of 
executor  of  the  will  and  estate  of  Sarah  B. 
Weaver,  late  of  said  Bast  Greenwich,  de- 
ceased." 

The  decree  might  well  have  contained  a 
finding  that  the  allegations  of  the  petition 
were  true,  but  so  long  as  the  petition  con- 
tained sufficient  allegations  upon  which  to 
base  the  finding,  it  must  be  presumed  that 
the  decision  was  for  the  reasons  presented. 
The  record  does  show  that  the  court  met  to 
hear  the  case,  and  due  notice  was  sent  to  the 
executor  of  the  time  and  place  of  the  hear- 
ing. If  he  had  chosen  to  appear  and  ofTer 
evidence,  he  could  have  done  so.  But  if  the 
decree  was  defective  in  form,  the  executor, 
by  taking  an  appeal  therefrom,  has  waived 
his  right  to  have  it  corrected.  It  is  provid- 
ed by  Gen.  Laws  1890,  c.  209,  |  IS,  that  where 
the  validity  of  a  proceeding  of  the  probate 
court  is  called  in  question  by  reason  of  an 
alleged  irregularity,  any  party  affected  by 
such  proceeding  may  apply  to  the  probate 
court  having  Jurisdiction  of  the  subject-mat- 
ter, and  the  conrt  may  ratify  its  action.  In- 
stead of  availing  himself  of  this  privilege, 
the  executor  appealed  from  the  decree,  and 
brought  the  petition  for  his  removal  to  the 
common  pleas  division  for  trial  de  novo.  In 
that  court  the  presiding  Justice  ruled,  in  ac- 
cordance with  law,  that  the  decree  of  the 
probate  court  had  been  vacated,  and  the  ex- 
ecutor, having  claimed  a  Jury  trial,  must  pro- 
ceed to  trial  upon  the  merits  of  the  case  pre- 
sented by  the  petition. 

The  exception  must  be  overruled,  and  the 
petition  for  new  trial  dismissed.  The  case 
will  be  remitted  to  the  common  pleas  divi- 
sion for  entry  of  decree. 
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(a<  R.  I.  mti    ' 

NELSON  V.  NAKRAGANSETT  BLBCTRIO 

LIGHTING  (X).  (two  cases). 

(Supreme  Court  of  Rhode  Island.    June  23, 

1904.) 

NEQLIGERCB— INJtTBlEa  TO  PEB80NB— PBOXI- 
MATS  CAUSK— WBONOmi.  ACTS. 

1.  Plaintiff,  a  pedestrian  on  a  sidewalk,  was 
injured  by  pieces  of  glass  falling  from  the  globe 
of  an  electric  light  which  was  struck  and  broken 
by  the  pole  of  an  electric  car  slipping  from  the 
wire.  Held,  that  the  slipping  of  tiie  pole  was  not 
a  "pure  accident"  for  which  no  person  was  re- 
sponsible, bat  that  it  was  prima  facie  negligence 
on  the  part  of  the  railway  company  in  failing  to 
keep  it  on  the  wire,  or  in  not  preventing  it 
from  coming  in  contact  frith  the  electric  light. 

2.  The  negligence  of  the  railway  company  in 
not  preventing  the  pole  from  coming  in  contact 
with  the  electric  light  globe,  and  not  the  negli- 
gence of  the  electric  lighting  company,  if  any, 
m  placing  the  light  so  near  to  the  trolley  wire 
that  iti  might  be  oroken  under  such  circumstan- 
ces, was  the  proximate  cause  of  the  accident. 

3.  The  court  will  take  judicial  cognizance  of 
the  fact  that  an  electric  lighting  company  could 
not  erect  and  maintain  its  lights  in  the  streets 
of  a  city  without  authority  from  the  city  to 
do.  80. 

4.  Since  an  electric  lighting  company  would 
have  no  authority  to  place  an  electric  light  in 
the  streets  near  a  trolley  wire  except  it  obtain- 
ed the  same  from  the  city,  its  act  in  placing  the 
same  so  near  the  wire  that  it  could  be  struck 
and  broken  by  a  trolley  pole  escaping  from  the 
wire  was  not  wrongful,  so  as  to  render  the  light- 
ing company  liable  for  injuries  to  a  person 
injured  under  such  circumstances  by  the  falling 
glass. 

Action  bj  James  S.  Nelson  and  by  Annie 
D.  Nelson  against  the  Narragansett  Electric 
Lighting  Company.  On  demurrer  to  the  dec- 
laration.   Sustained. 

Argued  before  STINBSS,  0.  J.,  and  TIL- 
LINGHAST  and  BliODGBTT,  JJ. 

James  A.  Williams,  David  S.  Baker,  and 
Lewis  A.  Waterman,  for  plaintiffs.  Walter 
B.  Vincent,  for  defendant. 

.  TILLINGHAST,  J.  These  cases  are 
broogbt  to  recover  damages  for  Injuries  al- 
leged to  have  been  sustained  by  reason  of 
the  defendant's  negligence  In  maintaining  a 
certain  electric  light,  surrounded  by  a  glass 
globe,  in  such  close  proximity  to  an  over- 
bead  trolley  wire  of  the  Union  Railroad  Com- 
pany that  said  globe  was  broken  by  the  trol- 
ley pole  of  the  car  slipping  from  the  wire  as 
It  was  going  around  a  curve  In  the  street 
The  plaintiff  James  S.  Nelson,  who  is  the 
husband  of  the  plaintiff  Annie  D.  Nelson, 
sues  to  recover  damages  for  loss  of  services 
of  bis  wife  and  tor  doctors'  bills,  etc.,  in 
consequence  of  the  injuries  which  his  wife 
sustained  by  reason  of  the  accident  in  ques- 
tion, and  his  wife  sues  to  recover  for  the 
personal  injuries  which  she  sustained  by  rea- 
son of  the  falling  upon  ber  of  the  glass  globe 
which  was  broken  as  aforesaid.  The  cases 
were  beard  together,  and  are  before  us  on 
the  defendant's  demurrers  to  the  plaintiffs' 
declarations. 

The  declarations  allege,  in  substance,  that 
the  defendant  was  the  owner  of  certain  elec- 


tric lighting  apparatus.  Including  poles, 
wires,  and  lamps,  for  the  purpose  of  lighting 
the  streets  of  Providence,  and  that  tbe  de- 
fendant negligently  hung,  or  permitted  to  be 
hung,  a  certain  electric  light,  surrounded  by 
a  glass  globe,  in  such  dose  proximity  to  an 
overhead  trolley  wire  of  the  Union  Railroad 
Company,  and  so  negligently  allowed  tbe 
same  to  be  and  remain  in  such  close  prox- 
imity to  the  overhead  trolley  wire  at  the 
comer  of  Dorrance  and  Weybosset  streets, 
that  the  glass  globe  was  broken  by  the  pole 
on  the  trolley  car  slii^ing  from  tbe  wire  as 
it  was  going  around  a  curve  at  the  comer 
of  said  streets,  and  striking  said  globe,  there- 
by causing  it  to  fall  upon  the  plaintiff  Annie, 
who  was  passing  along  the  street  in  tbat 
vicinity,  in  consequence  of  which  she  suf- 
fered injuries,  while  in  the  exercise  of  due 
care  on  her  part. 

The  grounds  of  the  demurrers  are,  first, 
that  it  appears  from  the  declarations  that 
the  alleged  negligence  was  not  tbe  proxi- 
mate cause  of  the  injury;  and,  second,  that 
It  appears  that  the  defendant  was  not  negli- 
gent 

The  position  taken  by  plaintiffs'  counsel  in 
support  of  the  declarations,  briefly  stated,  is 
this:  Two  concurring  causes,  both  in  their 
nature  proximate,  produced  the  injury  com- 
plained of.  One  of  these  causes  was  the 
placing  and  maintaining,  by  tbe  defendant, 
of  tbe  lamp  referred  to  in  sucb  close  prox- 
imity to  the  trolley  wire  that  the  trolley  pole 
was  apt  to  strike  It  in  case  tbe  pole  slipped 
from  the  wire,  and  the  other  cause  was  the 
happening  of  just  this  event.  In  view  of  this 
coincidence  be  contends  that  tbe  case  fallf 
within  tbe  rule  laid  down  in  Hampeon  v. 
Taylor,  15  R.  L  83,  8  Atl.  331,  23  Atl.  732, 
where  it  was  held  that,  where  two  causes 
combined  to  produce  the  injury,  botb  in  their 
nature  proximate,  the  one  being  the  defect 
in  the  highway,  tind  tbe  other  some  occur- 
rence for  which  neither  party  was  respon- 
sible, the  corporation  was  liable,  provided 
the  injury  would  not  have  been  sustained 
but  for  tbe  defect  in  the  highway.  In  that 
case,  however,  it  is  to  be  noted  that  one  of 
the  concurring  causes  was  a  natural  cause, 
for  which  no  person  was  responsible.  And 
the  question  therefore  arises  whether  the 
same  can  be  said  of  one  of  the  causes  here, 
namely,  the  slipping  of  the  trolley  pole  from 
the  wire,  which  certainly  was  the  proximate 
cause  in  point  of  tlme^  at  any  rate,  of  the  ac- 
cident in  question.  Counsel  says  that  thi^ 
law  In  the  case  referred  to  Is  applicable  to 
tbe  case  at  bar.  "The  slipping  of  the  trolley 
pole  from  the  wire^"  he  says,  "was  a  pure 
accident,  for  which  no  person  was  respon- 
sible; and  hence  tbe  proximate  cause  of 
the  accident  was  tbe  negligence  of  the  de- 
fendant in  locating  Its  light"  If  this  po- 
sition were  tenable,  the  case  would  seem  to 
fall  within  the  rule  above  stated.  But  we 
do  not  think  it  is.  In  the  first  place,  we  do 
not  think  it  can  be  said  that  the  slipping  of 
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the  trolley  pole  from  tlie  wire  was  "a  pore 
accident"  -An  accident,,  according  to  the 
primary  definition  thereof  aa  given  in  Wel)- 
Bter's  Unabridged  Dictionary,  is:  "An  event 
that  takes  place  without  one's  foresight  or 
expectation;  an  event  which  proceeds  from 
an  onlmown  cause,  or  Is  an  unusual  effect  of 
a  known  cause,  and  therefore  not  expected." 
If,  as  stated  by  plaintiff's  counsel  in  bis 
brief,  "it  Is  a  well-known  fact  that  trolley 
poles  lump  the  wire  from  time  to  time  from 
various  causes,  and  tliat  this  is  particularly 
true  in  going  around  corves,  as  in  the  case 
at  bar,"  we  fall  to  see  bow  It  can  be  logic- 
ally claimed  that  such  an  event  Is  "a  pure 
accident"  under  the  definition  above  given; 
for  a  thing  which  happens  so  often  as  to 
become  a  well-known  fact  and  a  matter  of 
common  knowledge,  as  the  fact  referred  to 
doubtless  is,  can  hardly  be  called  a  pure  ac- 
cident Again,  If  it  was  a  pure  accident 
the  defendant  was  not  called  upon  to  antici- 
pate it  But  even  conceding  that  the  slip- 
ping of  the  trolley  pole  from  the  wire  was  a 
pure  accident  as  argued,  yet  it  certainly 
cannot  be  said,  as  a  matter  of  law,  at  any 
rate,  that  it  was  an  accident  for  which  no 
person  was  responsible;  for  the  trolley  pole 
was  a  mechanical  appliance  connected  with 
the  running  of  an  electric  car  which  was  be- 
ing operated  by  the  Union  Railroad  Com- 
pany, an  undoubtedly  responsible  person. 
If  this  trolley  pole  bad  not  slipped  from  the 
wire,  the  accident  would  not  have  happened. 
And  as  it  was  prima  facie  negligence  on  the 
part  of  the  street  railway  company  la  not 
keeping  it  on  the  wire  where  it  belonged,  or 
at  any  rate  in  not  preventing  it  from  com- 
ing in  contact  with  said  electric  light  glolie, 
such  negligence,  being  the  Independent  act  of 
a  responsible  person,  and  intervening  be- 
tween the  negligence  of  the  defendant  (if  it 
was  negligent  in  the  premises)  and  the  hap- 
pening of  the  accident  broke  the  causal 
connection  between  the  two,  and  hence  be- 
came and  was  the  proximate  cause  of  the 
accident  See  Mahogany  v.  Ward,  16  R.  L 
478,  17  AO.  860,  27  Am.  St  Rep.  753. 

As  well  argued  by  counsel  for  defendant 
the  placing  of  the  globe  in  the  position  where 
It  was,  and  maintaining  it  In  that  position, 
formed  only  the  condition  under  wMch  the 
accident  happened,  to  which,  in  order  for  the 
globe  to  break,  had  to  be  superadded  the 
negligence  of  the  railroad  company  In  so 
running  its  car  around  the  curve  as  to  cause 
the  trolley  pole  to  fly  from  the  overhead 
wire,  and  cause  the  accident  Placing  and 
maintaining  the  globe  in  the  position  in 
which  it  was  at  the  time  of  the  accident 
were  entirely  barmless  acts  In  themselves, 
and  would  not  have  resulted  In  accident  ex- 
cept for  the  intervention  of  the  force  which 
was  brought  to  bear  upon  said  globe  by  an- 
other party.  And  hence  we  think  the  act  of 
the  other  party,  being  prima  facie  a  negli- 
gent act  ^As  the  proximate  cause  of  the  ac- 
cident 


But  we  think  there  Is  another  potent  rea- 
son why  the  declarations  fail  to  state  a  case, 
and  it  Is  this:  It  appears  that  the  lamp  in  , 
question  was  a  part  of  an  electric  lighting 
apparatus  used  for  the  purpose  of  lighting 
the  streets  of  the  city  of  Provldehce.  And, 
this  being  so.  It  Is  certainly  to  be  presumed 
that  the  poles,  wires,  and  electric  lights  were 
located  under  the  direction  and  with  the 
authority  of  the  city  government;  for  the 
court  will  take  Judicial  cognizance  of  the 
fact  that  the  defendant  could  not  erect  and 
maintain  such  structures  without  authority 
from  the  city  so  to  do.  Under  this  assump- 
tion the  globe  In  question  was  rightfully  In 
the  place  which  it  occupied  when  it  was 
struck  and  broken  by  said  trolley  pole.  And, 
being  In  the  place  which  was  presumably 
designated  for  It  to  occupy  as  aforesaid,  it 
was  rightfully  there.  And,  the  original  act 
relied  on  by  plaintiffs  as  being  wrongful 
(and  It  must'  have  been  wrongful  in  order 
to  render  the  defendant  liable)  not  being  so, 
the  plaintiffs'  claim  that  it  was  the  proxi- 
mate cause,  or  one  of  the  proximate  causes, 
of  the  accident  clearly  fails,  and  for  the 
simple  reason  that,  if  the  defendant  was  not 
guilty  of  a  wrongful  act  In  maintaining  said 
globe  In  said  position,  no  liability  can  attach 
to  It  In  the  premises;  for,  in  the  absence  of 
some  wrongful  act  on  the  part  of  the  de- 
fendant, no  cause  of  action  can  arise. 

In  this  connection  It  Is  pertinent  to  re- 
mark that,  for  aught  which  appears,  the  de- 
fendant may  have  obtained  the  right  to  lo- 
cate and  maintain  the  lamp  In  question  at 
that  place  prior  to  the  time  when  the  trolley 
wire  referred  to  was  erected;  and,  if  so.  It 
iwonld  seem  that  it  was  there  by  priority  of 
right.  But  however  this  may  be,  it  was  pre- 
sumably there,  at  the  time  of  the  accident, 
by  lawful  authority,  as  already  suggested, 
and  hence  we  do  not  think  the  defendant 
can  be  charged  with  negligence  In  maintain- 
ing it  there. 

Demurrers  sustained,  and  cases  remanded 
for  further  proceedings. 


07  Vt  IT) 

WRIGHT  ft  VALLBT  r.  CREAMERY 

PACKAGE  CO. 

(Supreme  Court  of  Yermont    Aug.  26,  19<H.) 

APFEAi/— Equrrr— BiLi/— DEuaBBEB— riNAi,  ns- 

CBEK. 

1.  Where  a  demurrer  to  a  bill  in  chancery 
waa  overruled,  but  the  bill  was  not  taken  aa  con- 
fessed, and  no  final  decree  was  rendered,  an  ap- 
peal from  the  order  overruling  such  demurrer 
will  not  lie. 

Appeal  from  Chancery  Court,  Orleans 
County;    Stafford,  Chancellor. 

Suit  by  Wright  &  Valley  against  the 
Creamery  Package  Company.  From  an  or- 
der overruling  a  demurrer  to  the  bill,  de- 
fendant appeals.  On  motion  to  dismiss  ap- 
peal.   Motion  granted. 

f  L  See  Appeal  ttoA  Error,  vaL  1,  Cent  Dig.  |  tU. 


Digitized  by 


Google 


804 


68  ATIiANTIO  BEPOBTBB. 


(DeL 


Argued  before  BOWBLL,  0.  J.,  and  TY- 
LBK,  MCNSON,  START,  WATSON,  STAF- 
FOBD.  and  HASELTON,  JJ. 

W.  W.  Miles,  for  appellant  Yoong  & 
Toung,  for  appellee. 

PBB  OUBIAM.  If,  on  the  hearing  of  a 
demurrer  to  a  bill  In  chancery,  the  demur- 
rer Is  overruled,  and  the  bill  adjudged  suffi- 
cient, bat  not  taken  as  confessed,  there  is 
no  final  decree,  and  an  appeal  to  the  Su- 
preme Ck>urt  does  not  lie.  The  case  remains 
in  the  court  of  chancery,  to  be  farther  pro- 
ceeded with  in  accordance  with  this  rule, 
drawn  from  the  statutes,  and  recognized  by 
the  rales  of  court. 

The  appeal  in  this  case  is,  on  motion,  dis- 
missed. 


(6  pmi.  M) 


BUBTON  ▼.  FBAMB. 


(Superior  Court  of  Delaware.     Snaaex.    April 

7,  lOtft) 
jvsncta  or  tbx  i>za<;b— jimoMEnTB— Bxifoi- 

TIOH  —  Tilts  —  GABRI8HHENT  —  COSTS  —  AT- 
TACHMENT —  ADTKBTIBEUENT  OT  ATIACHXO 
FBOPEBTT. 

1.  A  justice's  judgment  In  a  suit  aided  by  at- 
tadment  is  void  where  the  record  does  not 
show  that  public  notice  of  the  gooda  and  (bat- 
tels attached  was  given  for  a  month  by  adver- 
tisements posted  as  required  by  Rev.  Code  1852, 
aa  amended  by  Acta  1893,  p.  759,  c.  09,  S  33. 

2.  A  Juatice'a  judgment  in  favor  of  plaintlfl 
tor  the  sum  demanded,  but  in  favor  of  the  de- 
fendant for  costs  of  suit,  is  void. 

8.  A  justice's  judgment  rendered  against  a 
nmishee  before  judgment  waa  rendered  agalnat 
Uie  principal  defendant  was  void. 

Certiorari  by  William  T.  Burton  to  review 
a  Judgment  of  a  Justice  of  the  peace  render- 
ed against  him  and  in  favor  of  Dr.  Joseph 
K.  Frame.    Reversed. 

The  following  exceptions  were  filed  to  the 
record,  via.:  First.  For  that  the  record  does 
not  show  that  public  notice  of  the  goods  and 
chattels  attached  was  given  for  one' month 
by  advertisements  posted  as  by  law  required. 
Bev.  Code  1852,  as  amended  by  Acts  1893, 
p.  759,  c.  99,  i  33.  Second.  For  that  the  rec- 
ord shows  tliat  the  Justice  rendered  Judg- 
ment in  favor  of  Dr.  Joseph  K.  Frame,  the 
plaintiff,  for  the  sum  demanded,  $57.08,  and 
the  Justice  rendered  Judgment  for  costs  of 
said  suit,  $6.58,  In  favor  of  the  defendant, 
William  T.  Burton,  and  against  the  plain- 
tlfl, Dr.  Joseph  K.  Frame.  Third.  For  that 
the  record  shows  that  Judgment  was  ren- 
dered against  the  garnishee,  Charles  Moore, 
before  Judgment  was  rendered  against  the 
defendant,  William  T.   Burton. 

Argued  before  LORE,  C.  J.,  and  SPEU- 
ANCB  and  BOYCB,  JJ. 

Andrew  J.  Lynch,  for  appellant 

LORE,  C.  J.  All  of  the  exceptions  are 
fatal.    Let  the  Judgment  below  be  reversed. 

f  S.  Sm  GaTnishmeut,  voL  24,  CeuC  Dig.  (  327. 


(S  Fan.  W) 
MASSBT  et  al.  ▼.  OBBBNABAUM  BB08. 
(Superior  Court  of  Delaware.     Sussex.     April 
12;  1901.) 

OOZrrRACTB  —  bbeach— waivib— pebiubmarcb 
— coMHOR  cotrirrs. 

1.  Where  a  contract  for  the  purchase  of  toma- 
toes for  defendants  waa  executed,  and  nothing 
further  remained  to  be  done  by  plaintiSa,  they 
were  entitled  to  waive  the  contract,  and  sue  on 
common  counts. 

2.  Where  plaintiffii  agreed  to  bnv  tomatoes 
for  defendants,  and  daendants  failed  to  re- 
pudiate the  contract  on  the  ground  that  idain- 
tiffs  bought  for  others,  in  violation  of  their  con- 
tract until  after  plamtlffa  had  purchased  and 
shipped  certain  tomatoes  to  defendants,  whidi 
were  refused,  defendants  thereby  waived  the 
right  to  object  to  such  purchases  and  ship- 
ments on  such  ground. 

Action  by  James  H.  Massey  and  another 
against  Oreenabaum  Bros.  Judgment  for 
plaintiffs. 

Argued  before  LOBE,  O.  J.,  and  SPRU- 
ANCE  and  BOYCB,  JJ. 

Bobert  C.  White,  for  plaintiffs.  Charle* 
F.  Bldiards,  for  defendants. 

SPBUANCB,  J.  (charing  Jury).  It  ap- 
pears from  the  evidence  on  behalf  of  botli 
the  plaintiffs  and  the  defendants  that  some 
time  in  the  early  part  of  September,  1901, 
hn  agreement  was  entered  Into  between  the 
plaintiffs,  who  were  merchants  and  dealers 
In  fruits  and  vegetables  at  Cannon,  in  this 
county,  and  the  defendants,  who  were  can- 
nera  and  packers  at  8eaf<wd,  by  which  it 
was  agreed  that  the  plaintiffs  should  pur- 
chase for  the  defendants  and  ship  to  them 
tomatoes  during  the  season,  for  which  serv- 
ice the  defendants  should  pay  to  the  plain- 
tiffs 2  cents  per  basket  There  is  a  conflict 
of  testimony  as  to  the  date  and  some  of  the 
terms  of  this  agreement  The  defendants 
contend  that  the  agreement  was  made  on 
September  4th,  and  the  plaintiffs  insist  that 
it  was  made  on  or  about  the  10th  of  Sep- 
tember. The  defendants  claim  that  the 
plaintiffs  engaged  to  bny  tomatoes  for  the 
defendants  only,  while  the  plaintiffs  claim 
that  there  was  no  sndi  restriction,  and  that 
they  were  at  liberty  to  buy  for  themselves, 
as  well  as  for  any  oth»  persons.  These  and 
all  other  questions  of  fact  are  to  be  dete^ 
mined  by  yon  according  to  the  weight  of  the 
evidence.  After  the  making  of  said  agree- 
ment the  plaintiffs,  or  different  days,  pur- 
chased for  the  defendants  and  shipped  to 
them  two  car  loads  of  tomatoes,  for  which 
satisfactory  settlement  was  made.  After- 
wards the  defendants  sent  to  the  plaintiffs 
the  following  letter,,  dated  September  10th, 
and  received  the  next  day.  "Oentlemen: 
Do -not  engage  any  tomatoes  ahead  for  us, 
but  only  buy  from  day  to  day,  not  over  two 
car  loads  per  day,  unless  ordered  otherwise; 
and  if  we  find  that  we  are  overcrowded  with 
tomatoes,  we  will  give  you  one  day's  notice 

S  1.  See  Assumpsit,  Action  of,  roL  6,  Cent.  Die  i 
17;   ContracU.  vol.  11,  Cent  Olx-  ti  iSSi,  ISO. 
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not  to  Tray  any  mote  for  lu  nntil  we  give 
yon  forSier  orders.  No  doubt  tomatoes  will 
be  loww,  and  we  want  them  bongbt  at  the 
lowest  market  price.  Tour  attention  will 
oblige.  Oreenabanm  Bros."  On  September 
lltb  the  defendants  sent  to  the  plaintiffs  the 
following  telegram,  which  was  received  at 
9K)6  a.  m.  on  the  same  day:  "Baltimore 
market  off.  Do  not  pay  oyer  twenty-flye 
cents.  0^eenabaam  Bros."  The  plaintiffs 
dalm  that  after  the  receipt  of  this  telegram, 
and  before  receiving  any  farther  communi- 
cation from  the  defendants,  they  purchased 
for  the  def«adant8  two  car  loads  of  tomatoes 
at  25  cents  per  basket,  and  shipped  the  same 
to  the  defendants  on  September  12th.  On 
September  13th  the  defendants  sent  to  the 
plaintiffs  the  following  telegram,  which  was 
received  at  10  a.  m.  on  the  same  day:  "Un- 
der no  circumstances  pay  over  twenty  cents 
to-day  for  tomatoea  .Greenabaum  Bros." 
The  plaintiffs  claim  that,  -  after  tbe  receipt 
of  this  second  telegram,  and  before  receiving 
any  farther  information  from  tbe  defend- 
ants, they  purchased  for  tbe  defendants  one 
car  load  of  tomatoes  at  20  cents  per  basket, 
loaded  tbem  on  tbe  cars,  and  billed  tbe  same 
to  these  defendants.  Afterwards,  on  the 
same  day,  September  13th,  the  defendants 
refused  to  accept  any  of  those  three  car 
loads  of  tomatoes,  and  notified  the  plaintiffs 
to  make  no  farther  purchases  on  their  ac- 
count. At  the  time  of  this  refusal  and  noti- 
fication the  two  car  loads  first  purchased  and 
shipped  were  on  tbe  way  to,  or  bad  arrived 
at,  Seaford,  and  the  car  load  last  purchased 
bad  not  left  Cannon.  Tbe  defendants  refus- 
ing to  accept  or  pay  for  any  of  said  three  car 
loads  of  tomatoes,  the  plaintiffs  shipped  tbem 
to  Baltimore  for  sale,  and  realized  from 
them  tbe  net  sum  of  $50.55. 

This  action  is  brought  by  tbe  plaintiffs  to 
recover  tbe  price  of  the  first  two  car  loads  at 
25  cents  per  basket,  and  tbe  price  of  tbe 
tblrd  car  load  at  20  cents  per  basket  and 
compensation  for  their  services  at  the  rate  of 
2  cents  per  basket,  amounting,  after  de- 
ducting the  amount  realised  from  said  sale 
In  Baltimore,  to  the  sum  of  $483.83,  on  which 
Interest  is  claimed  from  September  14,  1901. 
The  defendants  Justify  their  refusal  to  ac- 
cept and  pay  for  these  three  car  loads  of 
tomatoes  upon  the  ground,  as  they  allege, 
that  tbe  plaintiffs,  in  violation  of  their  al- 
leged contract,  purchased  tomatoes  for  other 
persons  than  the  defendants,  and  that  tbe 
plaintiffs  cannot  recover  unless  tbey  have  in 
this  and  all  other  respects  complied  with 
their  agreement  It  Is  a  general  rule,  sub- 
ject to  certain  exceptions,  that  a  party  can- 
not recover  In  an  action  upon  a  contract  wltb- 
ont  showing  performance  of  bis  part  of  the 
contract;  but  this  is  not  an  action  upon  a 
contract,  but  Is  an  action  upon  the  common 
coants  for  goods  sold  and  delivered,  for 
money  paid  for  the  use  of  tbe  defendants, 
and  for  work  and  labor.  It  Is  a  settled  rule 
of  law  that  whra  the  contract  is  executed. 


and  nothing  further  remains  to  be  done  on 
the  part  of  the  plaintiff,  be  may  sue  and  re- 
cover upon  the  common  counts.  If  from  the 
evidence  you  are  satisfied  tliat  tbe  plaintiffs, 
in  compliance  with  tbe  terms  of  their  agree- 
ment and  tbe  instructions  of  the  defend- 
ants, purchased  these  tomatoes,  and  shipped 
tbem  to  the  defendants,  they  are  entitled  to 
recover  in  this  form  of  actton.  If  you  are 
satisfied  from  the  evidence  that  the  plain- 
tiffs did  agree  to  buy  for  tbe  defendants 
only,  and  that  the  plaintiffs  did  bny  for 
other  persona^  and  this  fact  was  known  to 
the  defendants,  and  tbey  failed  to  repudiate 
the  contract  on  that  ground  nntU  after  these 
purchases  and  shipments  were  made  by  tbe 
plaintlffB,  this  would  be  a  waiver  of  the 
right  to  make  objection  on  that  g:round  so 
far  as  these  purchases  and  shipments  were 
concerned. 

Verdict  for  plaintiffs  for  $568.25. 


(m  p».«u) 
TISCH  y.  BOOKAFBLIiOW  et  at 
(Supreme  Coort  of  Pennsylvania.     Jons  IS, 
1904.) 

PABTlraBSHIP— DBATH    OV    PABTREB— BUBimSB 
COKTINXTKO  BT  KXKOUTOK. 

1.  The  evidence  showed  that  defendant,  who 
was  the  son  and  executor  of  a  deceased  partner 
in  a  banking  buaineas,  allowed  testator's  capital 
to  remain  in  the  bnsmess,  and  permitted  cred- 
its to  be  entered  In  his  passlxrak  as  executor 
for  a  share  of  tbe  profits  of  the  business.  Held 
not  to  render  him  personally  liable  as  a  partner. 

Appeal  from  Court  of  Common  Pleaa,  La- 
Eeme  County. 

Action  by  liouls  Tlsch  against  F.  Y.  Rot&a- 
fellow  and  Thomas  Darling.  Judgment  tot 
platotiff.    Defendants  appeaL    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
DBAN,  FELL,  MESTREZAT,  and  POTTER. 
JJ. 

J.  B.  Woodward  and  Thomas  Darling,  for 
appellants.    James  h.  Lenaban,  for  appellee. 

POTTER,  J.  Tbe  plaintiff  In  this  case 
was  a  depositor  In  the  private  banking  house 
of  F.  V.  Rockafellow  ft  Co.  The  firm  was 
originally  formed  in  1860,  and  consisted  of 
E.  P.  Darling,  Thomas  Blake,  and  F.  V.  Rock- 
afellow. Blake  died  In  1885,  but  tbe  part- 
nership was  continued  by  F.  V.  Roclcafeilow 
and  B.  P.  Darling  until  tbe  death  of  tbe  lat- 
ter, October  19,  1890.  At  that  time  B.  P. 
Darling  bad  $20,000  of  capital  invested  In 
tbe  bank,  and  shared  equally  with  Rocka- 
fellow In  tbe  results  of  tbe  business.  Thom- 
as Darling,  tbe  appellant  here,  is  the  son  of 
Bl.  P.  Darling,  and  tbe  executor  of  his  es- 
tote.  The  banking  house  failed  In  business 
and  closed  Its  doors  upon  February  7;  1803. 
The  plaintiff,  who  was  a  creditor  of  the  bank, 
sought  to  recover  from  tbe  defendant  Thomas 
Darlbug  tbe  amount  of  tbe  balance  due  blm 

f  1.  See  PartneraUp,  ToL  88,  Oant.  Dig.  |  GGt. 
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at  the  time  of  the  failure  upon  the  ground 
that  he  had  personally  become  a  partner  In 
the  bank.  No  partnership  agreement  between 
Rockafellow,  the  surviving  partner  of  the 
old  firm,  and  Thomas  Darling  was  alleged, 
nor  did  the  plaintiff  claim  that  he  had  ever 
been  led  to  believe  that  Thomas  Darling  was 
a  partner.  On  the  contrary,  he  admitted  that 
when  be  transacted  his  business  with  the 
bank  he  knew  of  no  one  except  Rockafellow 
as  constituting  the  Urm.  His  claim  against 
Thomas  Darling  rests  solely  upon  the  theory 
that  he  allowed  his  father's  investment  of 
$20,000  in  the  bank  at  the  time  of  his  death 
to  remain  there,  and  that  he  afterwards  ac- 
cepted profits  from  the  business,  and  that  be- 
cause of  his  action  In  this  respect  he  be- 
came personally  liable  as  a  partner.  It  ap- 
pears from  the  evidence  that  within  about 
three  years  something  more  than  $8,000  was 
paid  by  Rockafellow  to  Thomas  Darling  as 
executor,  by  the  entry  of  credits  upon  the 
pass  book  of  the  estate  in  account  with  the 
bank.  The  surviving  partner,  Rockafellow, 
called  these  payments  dividends,  but  be 
would  not  say  that  Thomas  Darling  knew 
that  they  were  such.  On  the  contrary,  Thom- 
as Darling  testified  that  Immediately  after 
his  father's  death  he  asked  Rockafellow  bow 
soon  he  could  wlthdrttw  his  father's  capital, 
and  was  told  that  he  (Rockafellow)  would 
pay  It  as  soon  as  be  could. 

The  trial  Judge  submitted  the  case  to  the 
Jury  with  Instructions  to  find  for  the  plain- 
tiff if  they  believed  Thomas  Darling  received 
as  profits  the  payments  which  had  been  en- 
tered upon  the  passbook.  They  did  so  find, 
and  this  appeal  is  taken  from  the  Judgment 
entered  upon  their  verdict  We  can  find  noth- 
ing whatever  in  the  evidence  to  Justify  the 
submission  of  this  question  to  the  Jury.  The 
defendant  Thomas  Darling  dealt  with  the 
bank  in  the  first  Instance  admittedly  In  his 
representative  capacity  as  executor,  and  there 
is  not  a  syllable  of  testimony  to  show  that 
any  change  occurred  in  his  relation  ifl  the 
bank.  The  capital  which  remained  was  the 
fund  of  the  estate,  and  the  payments  which 
were  made  were  passed  directly  to  the  credit 
of  the  estate,  and  did  not  in  any  way,  so  far 
as  the  evidence  shows,  go  into  the  bands  of 
Thomas  Darling  personally.  So  that  in  any 
aspect  of  the  case,  even  if  the  amounts  paid 
were  rightfully  considered  as  dividends  In- 
stead of  payments  on  account  of  principal, 
yet  these  payments  were  to  the  estate  of  B. 
P.  Darling,  and  were  not  to  Thomas  Darling 
personally.  If  a  stranger  had  been  acting  as 
executor  instead  of  the  son  of  E.  P.  Darling, 
and  these  payments  had  been  made  in  the 
same  way,  it  is  safe  to  say  that  no  one  would 
have  questioned  the  fact  that  they  were  pay- 
ments to  the  estate,  and  not  to  the  executor 
individually.  Ck>unsel  for  the  appellee  seems 
to  feel  the  pinch  of  this  test,  for  be  suggests 
that  Thomas  Darling,  as  legatee  under  Ills 
father's  will,  permitted  his  own  capital  to 
remain  in  the  business,  and  that  as  legatee 


be  participated  In  the  [wofltB.  Bot  unfor- 
tunately for  the  merits  of  this  suggestion, 
there  is  not  a  word  of  testimony  to  support 
It  We  can  find  nothing  whatever  to  bridge 
over  the  distinction  between  Thomas  Darling 
acting  as  executor  and  as  an  individual.  He 
is  not,  under  the  evidence,  connected  with  the 
transaotlon  In  any  capacity  other  than  as  ex- 
ecutor. 

The  trial  Judge  should  have  afilrmed  the 
defendant's  sixth  point,  and  Instructed  the 
Jury  that  under  all  the  evidence  the  verdict 
must  be  for  the  defendant  The  fourth  as- 
signment of  error  is  therefore  sustained,  and 
the  Judgment  Is  reversed. 


OM  Pa.  409) 
In  re  SHARPLESS'  ESTATB. 
(Supreme  Court  of  Pennsylvania.     Jane  16, 

1904.) 
WILL— CORSTRnCTION— RATtTBK  OF  KSTATE. 
1.  Testator  gave  his  wife  a  life  estate,  and  di- 
rected that  immediately  on  the  death  of  the  wife 
"I  do  give,  devise  and  bequeath  unto  my  son, 
bis  heirs,  executors,  administratorB  and  assigns, 
to  and  for  his  own  use  only  and  behoof  forever, 
all  the  rest,  residue  and  remainder  of  my  estate 
real,  personal  and  mixed,"  except  three  certain 
bequests  to  be  paid  on  the  death  of  the  wife. 
The  will  further  provided  that  if  the  son  died 
without  lawful  issue  surviving  him  after  the 
death  of  the  wife,  then  certain  bequests  should 
take  effect,  and  the  residue  l>e  distributed  among 
certain  sureties.  Held,  that  where  the  widow 
died  after  testator,  the  son  acquired  an  absolute 
estate  in  fee  simple. 

Appeal  from  Orphans'  Court,  Piuladelpbia 
County. 

In  the  matter  of  the  estate  of  Joseph  I. 
Sharpless,  deceased.  From  an  order  dismiss- 
ing exceptions  to  adjudication,  George  H. 
Off,  Jr.,  and  others  appeal.    Affirmed. 

Argued  before  DEAN,  FELL,  BROWN. 
MESTREZAT,  POTTER,  and  THOMPSON, 
JJ. 

George  Wharton  Pepper,  Henry  B.  Hodge, 
and  Charles  H.  White,  for  appellant  Frank 
P.  Pricfaard,  Francis  A.  McCarron,  Shars- 
wood  Brinton,  and  George  Tncker  Blspham, 
for  appellee. 

BROWN,  J.  After  creating  a  trust  of  sub- 
stantially his  entire  estate,  to  continiie  dur- 
ing the  lifetime  of  his  widow,  the  testator 
provided  that  upon  her  death  it  should  ter- 
minate, and,  after  directing  that  $6,000 
should  be  paid  to  such  person  or  persons  as 
she  might  name  in  her  will,  he  disposed  of 
the  rest  of  his  estate  as  follows:  "And  fnr^ 
ther,  from  and  Immediately  after  the  de- 
cease of  my  said  wife,  I  do  give,  devise  and 
bequeath  unto  my  said  son  Charles  bis  heirs, 
executors,  administrators  and  assigns,  to, 
and  for,  his  own  use  only  and  behoof  for- 
ever, all  the  rest,  residue  and  remalnd«  of 
my  estate  real,  personal  and  mixed  whatso- 
ever and  wheresoever  except  the  three  be- 
quests hereafter  named  to  be  paid  on  and 
after  the  death  of  my  said  wife^  Providhig 
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nevertheless  that  If  my  said  son  Charles 
shall  depart  this  life  without  leaving  lawful 
tissue  to  survive  him  and  my  said  wife  Ann 
Maria'  Sharpless  being  also  deceased  Then  it 
Is  my  win  and  I  do  hereby  give  devise  and 
bequeath  unto  the  three  daughters  of  Joseph 
Cranmer  the  sum  of  Three  thousand  dol- 
lars;" and,  after  making  other  various  be- 
quests, be  gave  bis  residuary  estate  to  the 
Northern  Home  for  Friendless  Children,  the 
Foster  Home,  and  the  Merchant's  Fund  for 
Broken-down  Merchants,  all  of  the  city  of 
Philadelphia.  The  testator  died  June  7, 1870. 
His  widow  survived  him  nearly  10  years, 
and  his  son,  who  was  never  married,  died 
Bilay  12,  190S. 

In  interpreting  the  clanse  qnoted,  and  from 
which  the  question  raised  on  this  appeal  is 
to  be  determined,  we  need  invoke  no  rules 
of  constmctlon,  nor  consider  the  cases  and 
authorities  cited  in  the  elaborate  argument 
of  the  learned  counsel  for  the  appellanta 
The  Intention  of  the  father,  that  the  son 
should  come  into  possession  of  an  indefeasi- 
ble estate  if  he  should  survive  the  mother, 
seems  to  be  so  clear  that  no  refined  reason- 
ing ought  to  make  it  doubtful;  and,  as  no 
role  of  construction  requires  ua  to  strike  it 
down,  it  Is  supreme.  To  his  son,  from  and 
Immediately  after  the  decease  of  his  wife, 
he  gives  and  devises,  In  clear,  apt,  and  even 
technical  words,  his  entire  estate,  less  three 
bequests,  which  he  apeclfles  in  a  later  clause 
of  his  will;  but,  though  ^s  Is  so,  the  ap- 
pellants point  to  the  proviso  that.  If  the  son 
should  "depart  this  life  without  leaving  law- 
ful issue  to  survive  him  and  my  said  wife 
Ann  Maria  Sharpless  being  also  deceased 
then  it  is  my  will,"  etc.,  as  cutting  down  this 
absolute  estate,  because  the  son  did  die  with- 
out leaving  lawful  issue  to  survive  him. 
Such  an  absolute  gift  can  be  cut  down  by 
subsequent  words,  unequivocally  showing 
that  to  have  been  the  testator's  intention; 
but  they  are  not  found  In  this  proviso.  As 
we  read  them,  they  are  expressive  of  an  In- 
tention, apart  from  any  rule  of  construction, 
that.  If  the  son  died  during  the  lifetime  of 
the  widow,  without  leaving  lawful  issue  to 
survive  him — died  without  leaving  lawful  is- 
sue to  survive  him  before  the  period  of  dis- 
tribution, which  was  her  death — then,  and 
only  then,  wan  there  a  limitation  over;  and 
the  words  "and  my  said  wife  Ann  Maria 
Sharpless  being  also  deceased"  were  used 
to  express  the  intention  that,  though  there 
gboold  be  the  limitation  over,  it  should  not 
take  place  upon  the  death  of  the  son,  but 
only  upon  the  succeeding  death  of  the  widow. 
The  Intention  of  the  testator  would,  perhaps, 
have  been  more  clearly  expressed  if  he  had 
said,  "if  my  said  son,  Charles,  shall  depart 
this  life  without  leaving  lawful  Issue  to  sur- 
vive him,  then,  upon  the  death  of  my  wife, 
Ann  Maria  Sharpless,  I  give,  devise,  and 
bequeath,"  etc.,  but  the  words  nsed  express 
with  sufficient  clearness  the  intention  that 
only  upon  the  death  of  the  widow,  snrviving 


his  childless  son,  should  his  estate  pass  to' 
the  persons  and  charities  named.  A  very 
reasonable  explanation  given  by  the  court 
below  for  the  Insertion  of  the  words  "my 
said  -wife  Ann  Maria  Sharpless  being  also 
deceased"  is  that  the  testator,  notwithstand- 
ing the  creation  of  the  trust  to  exist  during 
tne  lifetime  of  the  'widow,  was  anxious  to 
protect  her  from  any  possible  claim  that 
might  be  made  by  a  legatee  for  his  legacy 
immediately  upon  the  death  of  the  son  dying 
without  leaving  lawful  issue  during  her  life- 
time. 

We  affirm  the  decree  because  survivorship 
of  the  mother  was  the  only  condition  an- 
nexed to  the  absolute  gift  to  the  son,  and 
he  did  survive  her,  and  come  into  possesaion 
and  absolute  control  of  what  his  father  gave 
him. 

Decree  affirmed,  and  appeal  dismissed,  at 
costs  of  appellants. 


(109  Pa.  ttO) 
WIXEBERG  V.  BOROUGH  OF  DU  BOIS. 
(Sdpreme  Court  of  Pennsylvania.    June  15, 
1801.) 

UUniOIPAI.  COBFO&ITION— DKFBCnVK  SIDE- 
WALK—OAUAOEB. 

1.  In  an  action  against  a  borough  to  recover 
for  injaries  received  by  a  fall  on  a  defective 
sidewalk,  plaintiff  testified  as  to  a  second  fall 
in  her  own  bouse,  some  months  after  the  first 
accident,  which  she  testified  was  caused  b:r  her 
foot  slipping,  and  the  inabili^  of  her  injured 
leg  to  save  her  from  falling.  Held  error  to  snb- 
mit  to  the  jury,  as  an  element  of  damage,  the 
results  of  the  second  fall. 

Appeal  from  Court  of  Common  Pleas, 
Clearfield  County. 

Action  by  Sarah  WIneberg  against  the  bor- 
ough of  Du  Bois.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  0.  J.,  andi 
DEAN,  BROWN,  POTTER,  and  THOMP- 
SON, JJ. 

W.  C.  Pentz,  for  appellant  A.  Ii.  Cole  and 
F.  Blake  Kuntz,  for  appellee. 

POTTER,  J.  The  plaintiff,  while  walking 
along  the  board  walk  upon  a  public  street 
of  the  borough  of  Du  Bols,  on  a  dark  rainy 
evening,  fell  from  the  walk  upon  the  side 
next  the  property  line,  and  sprained  her 
knee.  The  walk  was  substantially  built  of 
planks,  but  on  the  side  from  which  the  plain- 
tiff fell  it  was  about  30  inches  from  the  level 
of  the  ground,  and  was  not  protected  by  a 
guard  rail.  Plaintiff  admitted  having  been 
over  the  walk  at  intervals  of  from  two  to 
three  weeks  for  a  year  before  the  accident, 
but  stated  that  her  attention  had  never  been 
particularly  attracted  to  the  height  of  the 
walk.  There  was  some  evidence  to  the  effect 
that  her  eyesight  was  defective,  but  this  was 
contradicted.  There  was  also  evidence  that 
there  was  a  sidewalk  on  the  other  side  of 

f  L  See  DamagM,  voL  IB,  Cent  Die.  f  40. 
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the  street,  but  plaintiff  teatlfiea  that  she  did 
not  know  it  Defendants  attempted  to  show 
that  plaintiff  took  a  light  In  a  house  near  by 
aa  a  guide,  and  was  therefore  guilty  of  con- 
tributory negligence,  inasmuch  as  the  house 
was  quite  a  distance  back  from  the  sidewalk. 
The  testimony  does  not  seem  to  warrant  this 
assumption,  but  indicates  rather  that  plain- 
tiff used  the  light  as  a  guide  to  keep  her  on 
the  walk,  and  did  not  go  directly  toward  It, 
but  to  one  side  of  it  Plaintiff  was  confined 
to  her  bed  for  six  weeks  or  more,  and  was 
not  able  to  move  about  until  July.  After 
tliat  she  was  able  to  walk  on  crutches  until 
September.  After  September  she  was  able 
to  get  along  with  a  cane,  and  by  supporting 
herself  by  leaning  on  objects  in  the  room. 
Her  knee  was  stiff,  and  stlU  pained  her. 
On  February  23,  1903,  she  had  a  second  fall, 
which  she  says  was  caused  by  her  well  foot 
slipping,  and,  by  reason  of  her  other  leg  be- 
ing stiff,  she  could  not  save  herself  from 
falling,  and,  as  a  result  she  received  addi- 
tional injury  to  the  limb  which  had  been 
hurt  before.  She  testified  on  cross-examina- 
tion that  she  did  not  use  a  cane  at  that  t^me 
when  walking  about  in  the  house.  After  the 
second  accident  plaintiff's  condition  was 
worse.  She  suffered  very  much,  and  had  to 
go  to  bed  again.  She  has  never  been  able  to 
walk  without  crutches  since  that  time.  The 
doctor  testified  that  the  fall  made  the  con- 
dition of  the  leg  worse,  in  that  it  inflamed  it 
but  that  it  made  it  better  by  limbering  up 
the  stiff  Joint 

The  court  below  submitted  the  question  to 
the  Jury  whether  the  negligence  of  the  bor- 
ongh  was  the  proximate  cause  of  the  second 
accident  in  the  following  language:  "There 
is  still  another  question  involved  in  this  case, 
and  that  is  what  effect  the  second  accident 
which  happened  to  this  woman  had  upon  her 
claim.  And  upon  that  we  say  to  you  that  all 
persons  In  life  are  required  to  exercise  due 
and  proper  care  in  all  their  relations  of  life, 
and  this  woman,  after  she  was  injured  by 
the  fall  on  the  pavement,  was  required  to  ex- 
ercise due  care,  not  only  in  performing  her 
household  duties,  but  on  the  streets,  and  ev- 
ery place  else;  and  if  she  failed  to  exercise 
due  care  in  walking  around,  and  as  a  result  of 
her  negligence  she  was  injured  a  second  time, 
she  could  not  recover  for  the  second  injury. 
*  *  *  At  the  same  time  I  understand  the 
,  plaintiffs  were  claiming  that  the  second  ac- 
cident was  the  result  of  the  first  one,  and  I 
was  Just  coming  to  that  branch  of  the  case. 
That  if  a  person  is  injured  and  crippled,  and 
as  a  result  of  that  it  is  impossible  with  safe- 
ty to  walk  through  the  house  or  about  the 
streets,  and  if  in  walking  about  and  exercis- 
ing due  care  a  second  accident  results,  why 
that  results  from  the  first  accident,  because. 
If  it  had  not  been  for  the  first  accident  the 
second  wouldn't  have  occurred.  •  •  ♦As 
I  said  before,  the  question  arises  whether 
the  second  accident  was  the  result  of  negli- 
gence or  not.    If  it  was  not  of  course  the 


borough  would  not  be  liable  the  same  aa  for 
the  first"  This  instruction  was  too  broad. 
It  made  the  borough  liable  for  the  resnlt  of 
the  second  fall,  even  though  it  were  pnrelx 
accidental.  The  second  accident  did  not  oc- 
cur upon  the  streets  of  the  borough,  but  in 
the  bouse  of  the  plaintiff.  It  was  not  caosed 
by  the  injured  leg,  but  by  the  slipping  ot 
the  sound  foot  It  does  not  seem  that  oonn- 
sel  for  the  plaintiff  intended  to  charge  the 
defendant  with  the  results  of  this  second 
fall,  for  they  expressly  disclaimed  any  Intea- 
tion  of  claiming  damages  upon  that  acoonnt 
when  the  testimony  was  offered,  and  said 
that  they  only  sought  to  use  it  as  acconntlnK 
for  the  condition  of  the  plaintiff.  Yet  the 
court  in  the  charge  called  the  attention  of 
the  Jury  to  the  pain  and  suffering  resuitlnK 
from  the  second  accident  We  think  it  in 
clear  from  the  evidence  that  the  first  injury 
was  not  in  any  way  the  proximate  cause  of 
the  second  accident  and  that  the  Jury  should 
have  been  instructed  not  to  include  its  re- 
sults in  awarding  damages  for  the  negligence 
of  the  defendant  in  causing  the  first  injury 
to  the  plaintiff. 

The  question  of  whether  or  not  the  plain- 
tiff was  guilty  of  contributory  negligence  in 
not  taking  proper  care  of  herself  at  the  time 
she  suffered  the  second  fall  does  not  arise  in 
this  case.  The  mistake  of  the  trial  Judge 
was  in  holding  that  there  was  any  relatton 
of  cause  and  effect  between  the  two  acci- 
dents.   We  see  none  under  the  testimony. 

The  seventh  assignment  of  error  is  sna- 
tained,  and  the  judgment  is  reversed,  witb  a 
venire  facias  de  novo 


(309  Fb.  411) 

OOOLBROTH  et  al.  ▼.  PBNMSTIiVANIA  B. 
CO. 

(Supreme  Court  of  Pennsylvania.    Jnne  IS^ 
1904.) 

AFFKAI/— BBSEBVATION— lAW  AND  rACT— IHJIT- 
aiES   AT   CBOSSING — QTIESTION    VOB 
JUBT— BnBDEH  OF  PBOOV. 

L  A  reservation  which  embraces  a  mixed  ques- 
tion of  law  and  of  fact  Is  erroneons. 

2.  Where,  in  an  action  for  injuries  at  a  cross- 
ing, the  evidence  is  conflicting  as  to  whether  a 
person  stopped  to  look  and  listen,  the  question 
IB  for  the  jury. 

8.  If  there  is  any  doubt  as  to  whether  plain- 
tIS  was  guilty  of  contributory  negligence,  the 

?uestion  is  not  one  of  law  for  the  court  but  of 
act  for  the  jury. 

4.  la  an  action  for  negligence,  though  the  bur- 
den is  on  plaintiff  to  show  negligence  on  the  part 
of  defendant  causing  the  injury,  the  burden  is 
on  defendant  to  show  that  plaintitC  contribnted 
to  the  injury,  unless  plalatifTs  evidence  discloses 
contributory  negligence. 

Appeal  from  Court  of  Common  Pleas,  Clear- 
field County. 

Action  by  Grace  Ooolbrotb  and  caiaries 
Coolbrotb  against  the  Pennsylvania  Bai^ 
road  Company.    Judgment  for  defendant  not- 

f  L  Sea  Trial,  vol.  46.  Cent.  Die.  |  UO. 
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withstanding  the  yerdlct,  and  plaintiffs  ap- 
peaL    Beversed. 

Defendant  presented  the  following  point: 
"First  The  court  Is  respectfully  requested 
to  direct  a  yerdlct  in  favor  of  the  defendant 
for  the  following  reasons:  (1)  Because  It 
appears  by  the  testimony  of  plaintiff  herself 
that  the  point  where  she  stopped  to  look  and 
listen  was  to  the  south  side  of  the  Irrin  sid- 
ing, and  before  she  got  cpiite  to  the  siding, 
Trhlch  is  shown  by  the  testimony  of  her 
engineer,  Mr.  Moore,  to  have  been  over  53 
feet  along  the  sidewalk  from  the  track  where 
she  was  struck.  (2)  Because  it  appears  by 
some  of  her  witnesses,  who  were  a  consid- 
erable distance  from  the  train,  that  they 
were  able  to  see  the  train,  and  did  see  it, 
and  are  able  to  state  approximately  the 
distance  they  were  from  it  (3)  Because 
the  plaintiff  was  not  Injured  on  the  track, 
but  Jnst  as  she  was  about  to  step  on  the 
track  before  a  locomotive,  which  is  shown 
by  uncontradicted  testimony  to  have  been 
equipped  with  a  proper  headlight  (4)  Be- 
cause it  appears  by  the  testimony  on  the 
part  of  the  plaintiff  that  the  box  cars  and  the 
lumber  pile  were  necessarily  out  of  view  after 
she  passed  the  Irvln  siding,  and  that  there  was 
no  obstruction  between  the  Irvln  siding  and 
the  track  where  she  was  struck,  and  that 
the  distance  between  them  along  the  side- 
walk is  45  feet.  (5)  Because  the  plaintiff  was 
Btmck  on  tiie  back,  showing  that  she  had  her 
face  away  from  the  direction  from  which 
this  train  came.  (6)  Because  the  place  at 
-which  she  stopped  over  53  feet  from  the 
track  was  shown  by  the  testimony  to  have 
been  a  iK>lnt  where  the  view  was  obstructed; 
while  on  the  ground  she  passed  over  after 
crossing  the  siding,  and  in  which  she  did 
not  stop,  the  view  was  unobstructed  for  over 
300  feet  (7)  Because  the  testimony  shows 
that  at  any  point  within  the  space  from  the 
Irvin  siding  to  the  track  at  which  she  was 
struck  along  the  sidewalk  there  was  an 
unobstructed  view  of  the  approaching  train 
for  several  hundred  feet;  that  immediately 
before  stei^lng  on  the  track  she  would  have 
had  a  view  of  over  300  feet,  and  this  view 
"would  be  widened  in  the  direction  from  which 
she  came.  (S)  Because  there  is  no  testimony 
upon  the  part  of  the  plaintiff  that  no  bell 
was  rung  or  whistle  sounded,  the  witnesses 
only  stating  that  they  did  not  bear  such 
signals;  and  none  of  the  witnesses  are  shown 
to  have  had  any  relation  to  the  train  which 
specially  called  their  attention  to  the  signals, 
and  this  testimony  against  the  positive  testi- 
mony of  the  engineer,  fireman,  and  brake- 
man  that  the  signals  were  given  is  insuffi- 
cient to  Justify  a  finding  by  the  Jury  that 
they  were  not  given.  (9)  Becatise  none  of 
the  witnesses  who  testified  on  the  part  of 
the  plaintiff  in  relation  to  the  speed  of  the 
train  are  shown  to  have  had  any  qualifica- 
tion or  experience  to  enable  them  to  judge 
of  Its  speed,  and  it  Is  testimony  of  such 
Tague  diaracter  as  would  be  overborne  by 


the  positive  testimony  of  the  engineer,  fire- 
man, brakeman,  and  conductor  and  by  the 
schedule  of -the  train.  Answer:  This  point 
asks  ns  to  take  the  case  from  the  jury,  but 
In  the  view  we  take  of  it  at  this  time,  we 
cannot  do  that  and  we  therefore  refuse  this 
point  and  will  reserve  the  question  for  fntnue 
consideration." 

Argued  before  MITCHELL,  O.  J.,  and 
DEAN,  BEOWN,  POTTKK,  and  THOMP- 
SON, JJ. 

David  L.  BJ:ebs  and  Wm.  Irvln  Swoope, 
for  appellants.  Thomas  H.  Murray,  for  ap- 
pellee. 

DEAN,  3.  As  this  case  Is  presented  on  the 
record,  we  will  have  to  reverse  the  judg- 
ment tOT  these  reasons:  (1)  The  form  of  the 
reservation  is  very  unsatisfactory,  because, 
from  the  manner  of  i^  It  does  not  clearly 
disclose  the  exact  legal  question  reserved. 
But  assuming  that  we  might  get  around  the 
informality  of  the  reservation,  and  find  tliat 
It  Is  good  in  substance,  then  (2)  the  reserva- 
tion embraces  a  mixed  question  of  law  and 
fact  These  are  the  facts  as  plaintiff  avers 
them,  and  there  was  some  evidence  to  sus- 
tain her  averments:  '"On  the  afternoon  of 
the  29th  of  August  she  went  from  her  home, 
in  the  central  part  of  the  borough  of  Cur- 
wensville,  across  the  Susquehanna  river,  and 
across  the  railroad  of  the  defendant  com- 
pany, to  visit  a  lady  with  whom  ^e  had 
business  pertaining  to  some  of  her  work  as 
a  seamstress.  She  remained  at  this  bouse 
during  all  the  afternoon  and  until  after  eight 
o'clock  in  the  evening  of  the  same  day.  It 
was  quite  dark  when  she  started  to  return 
to  her  home,  which  was  distant  between  a 
quarter  and  a  half  a  mile.  She  recrossed  the 
river  on  an  open  iron  bridge,  and  as  she 
was  about  the  west  end  of  the  bridge — the 
end  nearest  the  railroad — she  heard  the 
whistling  of  a  train.  There  being  but  few 
trains  on  this  end  of  the  railroad,  and  none 
due  at  this  hour  by  any  schedule  of  trains, 
she  was  puzzled  to  know  where  to  look  for 
this  train.  She  not  only  looked  In  the  direc- 
tion of  Clearfield,  from  which  direction  it 
subsequently  appeared  a  passenger  train  was 
coming,  and  which  was  running  two  hours 
and  a  half  behind  time,  but  she  also  looked 
in  the  opposite  direction,  thinking  it  might 
be  a  train  coming  from  the  region  of  Gram- 
pion,  a  point  north.  When  she  reached  the 
side  track  which  ran  from  the  main  track 
across  the  street  on  which  she  was  travel- 
ing toward  borne  to  a  mill  that  stood  near 
the  footwalk  on  which  she  was  walking,  she 
stopped,  looked,  and  listened,  bat  saw  no 
train,  saw  no  headlight  nor  the  reflection 
of  any  light,  heard  no  whistle  nor  any  bell. 
The  night  was  dark,  as  shown  not  only  by 
her  own  testimony,  but  also  of  other  witnesses 
called  in  her  behalf.  Just  beyond  the  de- 
fendant company's  road,  and  at  a  higher 
elevation,  an  engine  on  the  Buffalo,  Rochester 
&  Pittsburg  Railroad  was  standing.    At  the 
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trial  of  tbe  caoae  It  appeared  from  tbe 
testimony  that  some  cars  were  standing  on 
the  side  track  near  the  public  road  or 
street  that  to  some  extent  obstructed  the 
view  of  the  main  track.  This  obstruction, 
so  far  as  the  cars  are  concerned,  was  created 
by  the  defendant;  but  how  long  they  had 
been  standing  there  does  not  appear  from 
any  evidence;  whether  they  were  run  upon 
that  Bide  track  that  afternoon  or  evening 
does  not  appear.  This  obstruction  of  the 
Tiew  of  the  main  track  was  something  the 
plaintiff  could  not  anticipate.  From  the 
point  where  she  stopped  and  looked  and 
listened  she  could  see  down  the  main  track 
some  considerable  distance,  and,  bad  the 
headlight  of  the  engine  been  bnmlng,  it 
would  have  surely  appeared.  From  this 
point,  seeing  and  hearing  nothing,  no  bell 
'  being  rung  and  no  whistle  blown,  she  pro- 
ceeded to  walk  across  this  side  track  toward 
the  main  track  about  fifty-two  feet  distant, 
continually  watching  down  the  road  to  see 
if  a  train  was  approaching.  Seeing  nothing 
in  that  direction,  she  turned  to  look  in  the 
opposite  direction,  and  as  she  stepped  on  the 
track  she  was  struck  by  the  engine,  and 
thrown  about  eighteen  feet,  and  very  badly 
hurt" 

We  concede  that  on  the  facts,  taking  them 
to  be  Just  as  plaintiff  alleges  them,  the  case 
is  a  close  one,  and  we  fully  appreciate  the 
diflScuItles  of  the  learned  Judge  of  the  court 
below  In  arrtving  at  a  correct  conclusion  on 
the  point  reserved.  Nevertheless,  we  think 
in  entering  Judgment  for  defendant  on  the 
point  he  invaded  the  province  of  the  Jury. 
The  court,  in  entering  Judgment  for  defend- 
ant, says:  "The  question  raised  by  defend- 
ant's requests  in  their  points  for  binding 
instruction,  and  the  nine  reasons  given  there- 
for, which  points  on  account  of  the  reserva- 
tion were  refused,"  and  then  follows  the  de- 
cree for  Judgment  non  obstante  veredicto. 
The  defendant  had  presented  nine  written 
points  for  Instruction.  Tbe  conclusion  of 
each  was,  in  effect,  for  a  peremptory  instruc- 
tion to  find  for  defendant  because  the  facts 
stated  in  them  were  established  by  tbe  evi- 
dence. Logically,  then,  the  Judgment  was 
an  affirmation  of  all  of  them,  and  tbe  sub- 
stance of  all  of  them  is  a  request  that  the 
court  shall,  as  a  matter  of  law,  pronouncie 
the  plaintiff  guilty  of  contributory  negli- 
gence. This  affirmation  Is  in  direct  conflict 
with  the  court's  instructions  on  the  written 
request  of  plaintiff  thus:  "  '(1)  That  if  they 
believe  and  find  from  the  testimony  that 
the  plaintiff  stopped,  looked,  and  listened  at 
a  proper  place  and  the  best  place  from 
which  to  observe  tbe  approach  of  a  train 
toward  the  State  street  crossing,  then  she 
was  not  guilty  of  contributory  negligence; 
and  if  they. further  find  from  the  evidence 
that  tbe  defendant  company  was  negligent 
.  in  approaching  the  crossing  where  the  plaln- 
.iltt  was  struck  by  the  train,  then  the  plain- 
,' tiffs  are  entitled  to  recover,  and  the  verdict 


of  the  Jury  most  be  for  tlie  plaintiff.'  That 
point  is  affirmed.  But  we  desire  to  explain 
that  you  have  no  right  to  conclude  that  the 
plaintiff  is  not  guilty  of  contributory  negli- 
gence merely  because  she  stopped,  looked, 
afid  listened.  It  is  proper  to  take  that  into 
consideration,  but  she  might  be  guilty  of 
contributory  negligence  notwithstanding  that 
fact"  Which  instruction  was  in  law  clearly 
correct  and  the  only  question  open  is  wheth- 
er there  was  any  evidence  of  contributory 
negligence  on  the  part  of  plaintiff,  for  on 
review  we  must  take  the  verdict  as  establish- 
ing the  truth.  First  is  his  opinion  on  the 
reserved  point  and  in  his  charge  to  the 
Jury,  the  learned  Judge  says,  the  burden  was 
on  the  plaintiff  to  prove  that  defendant  was 
negligent  and  that  there  was  no  contributory 
negligence  on  her  part  This  was  doubtless 
an  Inadvertent  error,  for  the  law  does  not 
impose  on  a  plaintiff  so  heavy  a  burden. 
She  is  bound  to  prove  negligence  on  the  part 
of  defendant,  and  that  this  negligence  caus- 
ed her  injury.  She  is  not  bound  to  go 
further,  and  prove  that  she  did  not  contribute 
to  the  result  by  her  own  negligence.  That 
burden  is  on  defendant  unless  the  evidence 
adduced  by  her  discloses  contributory  negli- 
gence. It  may  or  may  not  do  this.  If  it  do 
not  she  is  entitled  to  a  verdict  unless  the 
defendant  then  adduces  evidence  establish- 
ing her  contributory  negligence.  In  most 
cases  the  question  of  contributory  negligence 
is  one  of  fact  for  the  Jury,  though  by  no 
means  always.  Where  the  facts  are  deariy 
established,  and  the  Inference  of  negligence 
from  them  manifest  the  court  should  per^ 
emptorily  so  instruct  the  Jury;  bnt  onr 
latest  case,  preceded  by  possibly  100  others 
— Kuntz  V.  New  York,  etc..  Railroad  <3om- 
pany,  206  Pa.  162,  55  Ati.  015— says:  "The 
question  of  contributory  negligence  cannot 
be  treated  as  one  of  law  unless  the  facts 
and  the  Inferences  from  them  are  free  from 
doubt.  If  there  is  doubt  as  to  either,  the 
.case  is  for  the  Jury."  In  passing  upon  tbe 
question  of  contributory  negligence  in  his 
opinltfn  on  the  reserved  point,  the  learned 
Judge  almost  it  net  altogether,  in  his  own 
language  identifies  this  case  as  one  for  the 
Jury.  He  says:  "It  is  held  that  the  stopping 
must  be  at  a  place  where  an  approaching 
train  may  be  seen  or  heard;  that  it  will  not 
do  for  a  pedestrian  crossing  to  say  that  he 
stopped,  and  then  stepped  in  front  of  a  mov- 
ing engine  and  was  injured;  that  in  such 
case  the  legal  inference  would  be  either 
that  he  did  not  stop,  look,  and  listen,  or  that 
having  done  so,  he  both  saw  and  heard  the 
approaching  engine.  He  must  comply  with 
the  legal  injunction,  and  then,  upon  passing 
over  the  danger  point  keep  his  eyes  and 
ears  open.  Does  the  plaintiff's  case  here 
properly  measure  up  to  the  legal  require- 
ment? The  question  is  not  entirely  one- 
sided, or  free  from  difficulty,  yet  after  care- 
ful consideration,  but  with  considerable  re- 
luctance, I  have  come  to  the  conclusion  that 
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It  does  not"  It  seems  to  ns  that,  tf  the 
case  VBS  not  one-sided,  It  had  two  sides, 
and,  if  not  free  from  difficulty,  was  not 
clear,  but  was  one  of  doubt,  and  belonged 
to  tbe  jury.  But  assuming  that  the  learned 
judge  did  not  mean  exactly  what  he  said, 
was  there  clearly  but  one  inference,  and  that 
one  contributory  negligence,  to  be  drawn  by 
tbe  Jury?  Plaintiff  says  in  her  testimony 
that  as  she  passed  over  the  bridge  towards 
the  crossing  she  heard  a  whistle  of  some 
kind;  then  walked  on  to  the  Susquehanna 
House  comer;  she  then  looked  down  the 
track,  which  was  unobstructed  for  400  feet; 
she  then  passed  on  to  a  point  south  of  the 
mill  siding,  where  she  stopped,  looked,  and 
listened;  proceeding  on  from  this  point  she 
looked  both  ways,  neither  saw  nor  heard  a 
train,  and  Just  as  she  was  about  to  step 
on  the  track  was  struck  by  the  bumper  of  a 
locomotive  and  injured.  There  was  posltlTe 
evidence  that  she  stopped,  looked,  and  lis- 
tened when  approaching  to  cross  the  rail- 
road. While  there  is  considerable  evidence 
tending  to  show  that  the  point  where  she 
stopped  was  not  the  best  place  for  a  sight 
of  a  coming  train,  the  distance  on  the  track 
which  would  be  shown  to  the  eye  from  tliat 
point  would  be  greatest.  Then,  because  of 
a  curve  In  the  track  and  an  embankment 
as  the  railroad  is  approached  from  that 
point,  the  view  of  it  is  narrowed  to  70  or  90 
feet.  There  was  evidence  tliat  It  was  dark; 
that  no  wlilstle  was  blown  or  bell  rung; 
that  plaintiff  continued  to  look  and  listen 
until  she  was  struck.  It  Is  argued  with 
much  force  by  appellee  that,  if  she  had 
looked  before  she  made  the  last  step,  she 
would  not  have  been  .struck.  But  in  reply 
it  is  urged  that  a  train  might  have  been  com- 
ing on  the  track  from  either  direction.  The 
one  that  injured  her  was  running  at  high 
speed.  It  was  visible  only  a  few  feet  from 
the  crossing.  It  gave  no  warning,  and  as 
caution  required  her  to  look  at  the  tracks 
both  north  and  south,  and  while  at  the 
very  moment  her  head  was  turned  in  the 
opposite  direction,  the  locomotive  came  up- 
on her.  We  cannot  certainly  say  this  was 
not  so.  Some  of  the  facts  are  doubtful  on 
the  contradictory  testimony.  The  inferences 
drawn  from  them  may  to  some  minds  seem 
unreasonable;  to  others  reasonable.  That 
the  most  serious  wounds  on  plaintiff's  per- 
son were  on  the  back  does  not  conclusively 
show  that  she  was  not  listening  or  looking 
for  a  silent  locomotive,  but  only  that  at  the 
instant  it  struck  her  she  was  not  looking 
in  the  direction  from  which  it  came.  As  to 
whether  she  stopped  at  the  best  place  to  look 
out  for  danger  when  she  approached  the 
crossing,  the  evidence  was  contradictory. 
Under  such  evidence  we  have  more  than 
once  held  that  the  question  must  go  to  the 
Jury.  From  a  careful  consideration  of  the 
law  and  the  testimony,  we  are  of  opinion 
tb^t  the  reserved  points  embraced  a  mixed 
question  of  law  and  fact,  and  therefore  was 


not  a  legal  reservation  of  a  question  of  law 
alone. 

Judgment  reversed,  and  Judgment  entered 
on  verdict  for  plaintiffs. 


(KM  Fft.  42S) 
CONFER  V.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  Pennsylvania.     June  15, 
1904.) 

aAILBOA.DS— IKJUBIKS  AT  CKOSSIRO — CONTBIBU- 
TOBT~  NIOLIOKNCK— NEW   TBIAI.. 

1.  In  an  action  to  recover  for  injuries  at  a 
crossing,  where  there  were  cars  standing  on 
both  sides  of  tbe  crossing,  and  there  was  evi- 
dence that  plaintiff  stopped  to  look  and  listen 
at  a  certain  point,  whether  he  was  guilty  of 
contributory  negligence  in  not  stopping  at  an* 
other  place  to  look  and  listen  was  for  tbe  jory. 

2.  Where  the  court  submits  a  particular  ques- 
tion to  the  jury  to  be  answered  by  them  yes 
or  no,  and  the  question  is  answered  by  the  jury 
in  favor  of  plaintiff,  if  the  court  determines  that 
the  finding  was  not  justified  by  the  evidence  the 
proper  procedure  is  to  grant  a  new  trial,  and 
not  to  render  judgment  for  defendant  notwith- 
standing the  verdict. 

Appeal  from  Court  of  Common  Fleas,  Cen- 
tre County. 

Action  by  O.  J.  Confer  against  the  Penn- 
sylvania Railroad  Company.  From  an  order 
of  Judgment  for  defendant  notwithstanding 
the  verdict,  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  0.  J.,  and 
DEAN,  BROWN,  POTTER,  and  THOMP- 
SON, JJ. 

Ellis  L.  Orvia,  for  appellant  John  Blanch- 
ard  and  Edmund  Blanchard,  for  appellee. 

POTTER,  J.  On  the  morning  of  Octol>er 
27,  1900,  the  plaintiff  was  injured  at  a  grade 
crossing  of  the  public  highway  on  the  tracks 
of  the  defendant  company  in  tbe  borough  of 
Howard,  Centre  county.  He  was  driving 
southward  along  the  main  street  of  the  bor- 
ough in  a  spring  wagon  drawn  by  two 
horses.  At  the  point  where  the  accident  oc- 
curred the  street  crosses  three  parallel 
tracks;  the  northernmost  two  being  sidings, 
and  the  third  the  main  track  of  the  railroad. 
The  three  tracks  have  a  total  width  of  28 
feet  from  outer  rail  to  out^  rail.  The  plain- 
tiff testified  that  on  tbe  day  of  the  acci- 
dent as  he  approached  tbe  crossing,  there 
was  a  freight  train  on  one  of  the  sidings^ 
and  a  wreck  train  or  gravel  train  on  the 
other.  The  former  extended  across  the 
street,  and  be  stopped  Ills  team  in  front  of  a 
store  40  feet  or  more  distant  from  the  track. 
Then  he  drove  on  to  a  point  20  or  25  feet 
from  the  tracks,  where  he  stopped  again, 
rose  from  his  seat  and  looked  and  listened 
for  the  approach  of  a  train  on  tbe  main 
track.  He  saw  and  heard  nothing,  and,  the 
freight  cars  having  meanwhile  been  moved 
back  from  the  street,  and  two  other  wagons 
Iiavlng  crossed  from  the  opposite  side,  he 
drove  upon  the  tracks.    As  he  crossed  the 
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main  track  his  wagon  was  struck  by  a  spe- 
cial freight  train  coming  from  the  east,  and 
he  was  Injured.  He  testified  that  no  whistle 
was  sounded  nor  bell  rung  to  glye  notice  of 
the  approach  of  the  train  which  struck  him. 
Plaintiff's  account  of  the'  accident  was  cor- 
roborated by  otber  witnesses,  and  it  was 
shown  that  the  point  where  he  stopped, 
looked,  and  listened  was  the  place  where 
people  usually  stopped  before  crossing  the 
railroad.  The  negligence  alleged  was  fail- 
ure to  give  warning  of  the  approach  of  the 
train.  Nine  witnesses  testified  that  they 
were  in  position  to  hear  and  observe  whether 
the  whistle  was  sounded  or  bell  rung  by  the 
approaching  train,  and  that  they  heard  nei- 
ther whistle  nor  bell.  Some  of  them  had 
special  reason  to  take  notice,  and  they  were 
almost  all  posltiTe  that  no  warning  what- 
ever was  given.  The  defendant  offered  tes- 
timony to  show  that  the  whistle  was  sound- 
ed, and  that,  if  the  plaintiff  bad  looked  and 
listened,  as  he  claimed  to  have  done,  be 
could  have  both  beard  and  seen  that  the 
freight  was  coming. 

Upon  tbe  trial  the  defendant  presented 
two  points  for  charge:  "First.  The  undis- 
puted evidence  in  this  case  proves  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  therefore  the 
plaintiff  cannot  recover,  and  the  verdict  must 
be  for  the  defendant,  and  tbe  Jury  are  in- 
structed so  to  find.  Second.  There  is  no  evi- 
dence In  this  case  that  entitles  the  plaintiff 
to  recover,  and  therefore  the  verdict  must 
be  for  the  defendant,  and  the  Jury  are  in- 
structed 80  to  find."  To  each  of  these  tbe 
court  answered:  "The  question  of  law  raised 
by  this  point  la  reserved  for  further  consid- 
eration." At  the  conclusion  of  the  charge 
the  court  submitted  to  the  Jury  five  points 
in  writing,  saying:  "Now,  for  my  own  satis- 
faction hereafter,  I  desire  you  to  return  an- 
swers to  the  following  questions,  which  will 
be  sent  out  with  you  to  be  returned  with 
your  verdict:  (1)  Do  you  find  from  tbe  evi- 
dence that  the  whistle  was  blown  and  the 
bell  rung  on  the  freight  train  that  collided 
with  the  plaintiff,  as  testified  to  by  defend- 
ant's witnesses?  (2)  Do  you  find  from  the 
evidence  that  the  rear  car  of  the  local  freight 
train  standing  on  the  warehouse  siding  was 
west  of  the  siding,  about  opposite  tbe  plat- 
form of  fhe  freight  depot?  (3)  Do  yon  find 
from  the  evidence  that  there  were  no  cars 
west  of  the  crossing  standing  upon  the  mid- 
dle track  of  the  railroad,  so  as  to  obstruct 
the  view  of  the  plaintiff?  (4)  Do  you  find 
that  If  tbe  plaintiff  stopped  at  twenty-five 
feet  from  the  north  track,  and  looked  and 
listened,  that  at  that  point  the  station  and 
cars  on  the  track  west  of  the  crossing  would 
obscure  his  view  of  the  track  In  looking 
west?  (5)  Do  yon  find  from  the  evidence 
that,  had  the  plaintiff  approached  within  ten 
or  fifteen  feet  of  the  north  track,  he  could 
have  had  a  better  and  more  extensive  view 
of  the  tracks  west,  and  could  have  seen  the 


approaching  train  wltb  wUch  he  collided? 
Those  questions  can  all  be  answered  yes  or 
no,  and  you  can  return  them  with  yonr  ver- 
dict." The  Jury  answered  all  the  questions 
anbmltted  by  tbe  court  tn  tbe  negative,  and 
found  a  general  verdict  in  favor  of  the  plain- 
tiff for  $4,000.  Subsequently  the  court  en- 
tered Judgment  in  favor  of  tbe  defendant 
non  obstante  veredicto  npon  the  questions 
reserved.  These  appear  only  in  tbe  charge, 
and  were  upon  the  two  points  submitted  by 
tbe  defendant.  Tbe  assignments  of  error  are 
all  substantially  to  tbe  same  effect— that  tbe 
court  below  erred  in  the  entry  of  Judgment 
for  the  defendant 

The  question  of  negligence  was  found  spe- 
cifically against  the  defendant  as  a  plain 
matter  of  fact  The  location  of  standing  cars 
with  relation  to  tbe  crossing  was  also  in 
dispute,  and  that  matter  was  also  submitted 
by  the  trial  Judge  to  the  Jury,  both  In  bis 
general  charge  and  specifically  in  the  second 
and  third  questions,  which  the  Jury  answered 
in  the  negative,  thereby  sustaining  tbe  con- 
tentions of  tbe  plaintiff  In  that  respect  It 
appeared  from  the  evidence  that  the  plain- 
tiff first  stopped  as  he  approached  the  cross- 
ing at  a  point  farther  from  the  track  than 
tbe  usual  place  for  stopping,  because  the 
street  was  partly  obstructed  by  cars.  When 
tbey  were  pulled  out  of  tbe  way,  he  passed 
on  to  a  point  about  25  feet  from  the  nortb 
track,  wlilch  was  apparently  tbe  usual  place 
for  stopping.  In  answering  the  fourth  spe- 
cific question  submitted  to  them,  the  Jury 
found  that  at  that  point  the  view  of  tbe 
plaintiff  looking  west  would  not  be  obstructed 
by  the  station  and  the  cars  on  the  track, 
west  of  the  crossing.  _  And  In  answering  tbe 
fifth  question  the  Jury'  said  that  as  a  matter 
of  fact  tbe  view  of  the  track  would  not  have 
been  improved  for  tbe  plaintiff  If  he  bad  ap- 
proached 10  or  16  feet  nearer  the  nortb  track. 
Instead  of  stopping  where  be  did  the  last 
time.  This  was  purely  a  question  of  fact, 
and  Its  determination  would  requbre  the  posi- 
tion of  tbe  cars  standing  upon  the  tracks  at 
tbe  tiUne  to  be  taken  into  consideration.  The 
trial  Judge,  in  entering  Judgment  for  the  de- 
fendant notwltbatandlng  the  verdict  of  the 
Jury,  assumed  that  the  finding  of  the  Jury 
in  this  respect  was  wrong.  But  the  fact  was 
specifically  submitted  to  the  Jury,  and,  bav> 
lug  been  found  In  favor  of  the  plaintiff.  It 
was  error  for  tbe  trial  Judge  to  enter  Judg- 
ment for  the  defendant  on  the  ground  that 
the  evidence  was  Insufficient  to  sustain  tbe 
finding.  If  tbe  fact  was  improperly  found, 
the  remedy  was  a  new  trial.  North  Ameri- 
can Oil  Ck).  V.  Forsyth,  48  Pa.  291.  As  our 
Brother  Dean  said  In  Butts  v.  Armor,  164  Pa. 
73,  30  Atl.  867,  26  L.  R.  A.  218:  "Whether 
warranted  or  unwarranted,  the  Jury  believed 
defendant's  witnesses,  and  on  tbe  facts  tes- 
tified to  by  them  drew  the  inference  which 
tbe  court  instructed  them  they  might  draw 
If  tbey  thought  it  was  warranted.  Tbe  court 
cannot  now  draw  an  opposite  on^  and  nega- 
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tire  the  verdict  It  can  oiily  set  tbe  verdict 
aside  If  It  be  against  tbe  weight  of  the  eyl- 
dence."  Tbe  verdict  of  the  Jury  and  their 
special  findings  of  fact  take  this  case  out 
of  the  principle  set  forth  in  Klnter  v.  Penna. 
R.  R.  Co.,  204  Pa.  497,  64  Atl.  276,  88  Am. 
St.  Rep.  796,  and  place  It  within  the  lines 
of  the  decision  In  Elston  v.  Del.,  etc.,  R.  R. 
C!a.  196  Pa.  685,  46  Atl.  938,  to  which.  In- 
deed, In  Its  facts  and  circumstances.  It  bears 
a  dose  resemblance.  Upon  tbe  facts  as  here 
found  by  the  Jury  the  court  could  not  say, 
as  matter  of  law,  that  the  plaintiff  was  guilty 
of  contributory  negligence.  To  Joatify  that 
conclusion  he  would  have  to  Ignore  the  con- 
clusions of  fact  drawn  from  the  evidence  by 
tbe  Jury,  and  draw  for  himself  a  different 
Inference  of  fact  But  as  Justice  Sbarswood 
said  In  Com.,  to  Dse,  etc.,  v.  McDowell,  86 
Pa.  377:  'TThe  Judge  cannot  himself  draw 
conclusions  of  fact  from  tbe  evidence.  Hence 
tbe  reserved  question  must  be  a  pure  ques- 
tion of  law.  It  cannot  be  of  a  mixed  ques- 
tion of  law  and  fact  for  that  would  neces- 
sarily draw  to  the  court  what  properly  be- 
longs to  tbe  Jury."  Under  tbe  facts  as  found, 
Judgment  should  have  been  entered  upon  the 
verdict  in  favor  of  the  plaintiff. 

The  first  second,  fifth,  and  sixth  assign- 
ments of  error  are  sustained,  and  tbe  Judg- 
ment Is  reversed.  It  is  further  ordered  that 
tbe  record  be  remitted  to  the  court  below, 
with  directions  to  enter  Judgment  upon  the 
verdict  tn  favor  of  the  plaintifl. 


CBASB  V.  CLEARFIELD  LUMBER  00. 

(SaprenM  Court  of  Pennaylvania.    Jane  15, 

1804.) 

TBCSPASS— HKASUBX  Or   DA1U.0ES. 

1.  In  an  action  for  trespass  the  evidence  show- 
ed that  defendant  by  mistake  as  to  the  boundary 
lines,  entered  on  plaintiff's  land,  and  cut  timber 
titereon,  opened  roads  throoch  it,  and  piled  un- 
deibrnah  along  the  roads.  Held,  that  the  meaa- 
ure  of  damages  is  the  value  of  the  timber,  com- 
pensation for  the  loss  of  the  use  of  the  land  oc- 
cupied by  the  roads,  and  tlie  cost  of  removing 
and  destroying  the  brush,  and  that  the  Jury 
could  not  consider  tbe  danger  from  fire  by  rea- 
son of  brush  heaps. 

Appeal  from  Court  dt  Commom  Pleas,  Clear- 
field County. 

Action  by  Jane  Chase  against  the  Clear- 
field Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Tbe  evidence  showed  that  the  defendant 
through  a  mistake,  entered  upon  plalntlfl*8 
land,  cut  timber  thereon,  and  opened  roads 
through  it  A  witness  testified  that  the 
property  was  injured  to  the  extent  of  $000 
by  reason  Of  danger  of  fire  from  the  brash 
heaps.  Subsequently  the  following  request 
was  made  to  the  court:  "We  ask  now  that 
the  court  strike  out  all  tbe  testimony  of 
this  witness  so  far  as  relates  to  the  damages 
to  this  property  arising  from  fire.    It  is  en- 

f  1.  Bee  Treapaaa,  toL  46,  Cent.  Dig.  i  117. 


tlrely  speculative^  and  too  riemote  and  un- 
certain. The  Oourt:  The  plaintiffs  cannot 
recover  for  remote  and  speculative  damages, 
but  we  think  the  testimony  of  the  witness 
was  properly  admitted;  the  question  simply 
being  what  effect  the  building  of  the  roads 
and  the  piling  of  brush  resulting  therefrom 
lias  upon  the  market  value  of  the  property — 
the  difference  in  its  market  value  before  this 
trespass  was  committed  and  its  market  val- 
ue after.  The  d^endanf  s  motion,  therefore, 
to  strike  out,  is  refused;  exception  noted 
to  the  defendant"  The  defendant  present- 
ed this  point:  "(3)  That  under  the  pleading 
or  statements  of  plaintiff's  claim  she  cannot 
recover  any  amount  for  any  alleged  damage 
from  fire,  as  testified  to  by  W.  O.  Ooss  and 
Daniel  H.  Bamett;  that  such  claim  is  too 
uncertain,  is  in  its  nature  wholly  speculative, 
and  cannot  be  taken  into  consideration,  and 
the  Jury  must  disregard  that  testimony,  and 
must  not  base  any  part  of  their  verdict 
thereon.  Answer.  This  point  is  affirmed  so 
far  as  It  relates  to  a  specific  recovery  of 
damage  from  fire.  But  it  is  i^oper  for  the 
Jury,  in  connection  with  all  the  other  evi- 
dence in  the  case,  to  take  into  considera- 
tion the  evidence  as  to  tbe  acts  done  and 
oonunltted  by  the  defendant  as  bearing 
upon  the  increased  liability  of  damage  from 
fire.  This  as  bearing  upon  the  effect  which 
the  act  bad  upon  the  market  value  of  the 
property,  as  explained  in  our  general  charge. 
XoM  are  to  take  into  consideration  all  of 
these  matters  referred  bs  not  as  specific  Items 
of  damage  to  be  recovered  for,  but  as  ele- 
ments Mitetlng  into  the  aoestioii  of  dam- 
age." 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  BROWN,  POTTSB,  and  THOMP- 
SON, JJ. 

David  L.  Krebs  and  A.  M.  Llveriifht,  for 
appellant  Joseph  B.  McSnally '  and  W. 
Clark  Miner,  for  appellee. 

POTTER,  J.  Under  a  misapprehensioB 
as  to  the  proper  location  of  the  lines  of  its  ' 
property,  the  defendant  Company  entered 
upon  lands  of  the  plaintiff,  and  cut  and  re- 
moved some  of  the  timber  therefrom.  It  also 
made  certain  roads  through  the  tract  and  in 
so  doing  cut  underbrush,  and  piled  it  along>- 
side  the  roadway.  For  the  trespass  of  which 
it  was  guilty,  the  defendant  was,  of  course, 
liable  in  damages.  Upon  the  trial  in  the 
court  below  the  plaintiff  recovered  for  the 
value  ctf  tbe  timber,  and  in  additton  the  Jury 
awarded  a  lamp  sum  for  the  otiter  damages 
done.  In  estimating  these  damages  the  Jury 
were  allowed  to  take  into  consideration  the 
increased  danger  from  fire  caused  by  piling 
tbe  brush  along  tbe  roadway.  The  defend- 
ant here  complains  that  the  trial  Judge  was 
not  content  with  Instructing  the  Jury  to  as- 
certain the  value  of  the  small  timber,  and 
of  the  hierbage  and  grass  trodden  down 
and  consumed,  and  tbe  cost  of  removing  the 
underbrush  which  had  been  cot  and  piled 
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jilongr  the  road,  together  with  the  amonnt 
io  Trhlch  the  plaintiff  bad  heen  Interfered 
with  In  the  nse  and  enjoyment  of  the  land, 
but  Instead  he  instructed  the  Jury  that  they 
>Alght  take  Into  consideration  the  element 
of  danger  from  fire  "as  bearing  upon  the 
effect  which  the  act  had  upon  the  market 
-ralue  of  the  property."  This  was  only  a 
<rase  of  ordinary  trespass,  and  no  permanent 
Injury  was  done  to  the  land.  The  timber 
taken  could  be  paid  for  and  the  brush  could 
be  removed.  When  the  roadways  were  given 
up,  the  timber  would  ag;aln  grow  thereon, 
and  compensation  for  the  loss  of  the  use 
of  the  groimd  In  the  meantime  could  be  made. 
As  this  court  said  In  Helbling  v.  Allegheny 
Cemetery  Co.,  201  Pa.  171,  50  Atl.  070,  where 
the  injury  was  not  of  a  permanent  char- 
acter: "The  measure  of  damages  was  the 
cost  of  restoring  the  property  to  Its  former 
condition,  together  with  compensation  for  the 
loss  of  Its  use."  In  the  present  case.  In 
so  far  as  the  damage  arising  from  the 
piling  of  the  brush  is  concerned,  the  plain- 
tiff will  be  properly  compensated  If  she  Is' 
given  the  cost  of  Its  removal.  Any  attempt 
to  estimate  the  damages  upon  the  basis  of 
Increased  liability  to  fire  caused  by  leaving 
the  brush  In  piles  along  the  road  could  only 
lead  to  speculative  results.  The  obvious  and 
simple  remedy  was  to  remove  or  burn  up 
the  brush.  When  the  cost  of  that  was  cov- 
ered, together  with  the  value  of  the  timber 
taken,  and  to  that  was  added  the  amount 
required  to  compensate  plaintiff  for  the  loss 
of  the  use  of  the  land  occupied  by  the  road, 
she  «!ould  have  no  further  Just  cause  of  com- 
plaint. Certain  witnesses  who  testified  b©^ 
forfe  the,  Jury  based  their '  estimate  of  the 
damages  to  the  land  upon  the  possibility  of 
fire  owing  to  the  continued  existence  of  the 
brush  heaps  upon  the  land.  When  the  basis 
of  thielr  estimate  appeared,  counsel  for  the 
defendant  moved  to  strike  out  that  part  of 
the  testimony  upon  the  ground  that  It  was 
entirely  speculative,  and  too  remote  and  un- 
certain; but  the  trial  Judge  declined  to  do 
so.  We  regard  the  objection  to  the  admis- 
sion of  this  testimony  as  well  founded,  and 
the  refusal  to  strike  It  out  as  error. 

The  first,  sixth,  and  seventh  assignments 
of  error  are  sustained,  and  the  Judgment  is 
reversed,  with  a  venire  facias  de  novo. 


(208  Pa.  408) 

PURE  OIL  CO.  V.  TERRY  et  al. 

(Supreme  Court  of  Pennsylvania.     Jane  16, 

1001.) 

BEPLEVIN— ACrtON    ON    BOND— DAMAGES— 
BBEACH. 

1.  In  replevin  plaintiff  allowed  the  property  to 
remain  in  the  possession  of  defendant  until  its 
sale,  when  part  of  it  was  purchased  by  defend- 
anf.  Thereafter  the  replevin  suit  was  tried, 
and  jadgment  rendered  for  defendant,  who  sued 
on  the  replevin  bond.  Held,  tliat  the  measure 
of  damages  is  the  price  paid  by  defendant  for 
sucli  of  the  goods  as  he  bought  at  tlie  sale,  to- 
gether with  the  actual  value  of  the  remainder 


at  The  time  they  were  sold  to  others  and  taken' 
away. 

2.  The  conditions  of  a  replevin  bond  that 
plniniiS  shall  prosecute  his  writ  with  effect, 
and  that  he  shall  return  the  goods  if  return 
shall  be  adjudged,  ate  independent  and  distinct, 
and  the  penalty  for  the  breach  of  either  la  the 
forfeiture  of  the  bond. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  the  Pure  Oil  Company  against 
Howard  Terry,  assignee,  and  the  Real  Es- 
tate Trust  Company  of  Philadelphia.  Judg- 
ment for  plaintiff,  and  defendants,  ajipeai- 
Reversed.  . 

Argued  before  DEAN,  FEILL,  BROWN, 
ME8TREZAT,  and  THOMPSON.  JJ. 

Joseph  DeF.  Junk  in  and  Henry  C.  Terry, 
for  appellants.  Thomas  Earle  White,  for 
appellee. 

BROWN,  J.  On  January  4,  1807,  Howard 
Terry,  assignee  of  the  Pennsylvania  Oil 
Company,  Issued  a  writ  of  replevin  against 
the  Pure  Oil  Company  to  recover  possession 
of  certain  personal  property.  The  Pure  Oil 
Company  was  In  possession  of  It  as  lessee  of 
Lewis  Emory,  Jr.  The  writ  was  Served  by 
the  sheriff,  his  return  being:  "Replevied,  as 
commanded,  and  summoned  defendant,  and 
property  so  replevied  delivered  to  plaintiff." 
As  a  matter  of  fact,  the  plaintiff  did  not 
take  possession  of  any  of  the  articles  enu- 
merated In  the  writ  AH  were  allowed  to 
remain  In  the  possession  of  the  defendant 
which  continued  to  use  them  as  lessee  of 
E^ory  without  any  Interference  by  the  plain- 
tiff. The  rent  for  the  use  of  them  was  paid 
to  Emory  by  the  defendant  after  the  writ 
was  issued  and  served.  Just  as  It  had  been 
paid  before.  So  far  as  there  was  any  actual 
Interference  with  the  defendanf  a  nse  of  the 
articles  replevied,  the  writ  might  as  well 
not  have  been  issued.  The  business  of  the  de- 
fendant, according  to  the  testimony  of  its 
manager,  "ran  along  Just  as  It  had  before^" 
This  unchanged  condition  continued  until  Ju- 
ly 13,  1897,  when  Terry,  as  assignee,  sold  the 
articles  he  had  replevied  at  public  sale,  the 
sale  amounting  to  $1,380.20.  Nearly  all  of 
the  property  was  purchased  by  the  Pure  Oil 
Company,  and  returned  to  it;  only  about  one- 
fourth  of  the  proceeds  of  the  sale  being  for 
articles  purchased  by  other  parties.  Except 
for  the  very  short  time  required  to  get  the 
property  ready  for  sale  and  to  sell  it,  the 
appellee  was  at  no  time  deprived  of  the  use 
of  any  portion  of  it  by  Terry.  Subsequently, 
when  the  replevin  suit  was  tried,  there  was  a 
verdict  for  the  defendant,  and  the  Judgment 
on  It  was  affirmed  by  this  court  Pennsyl- 
vania Oil  Company  v.  Pure  Oil  Co.,  195  Pa. 
888,  46  AtL  3.  Suit  was  then  brought  on  the 
replevin  bond,  and^  after  a  Judgment  for  the 
amount  admitted  to  be  due  In  the  affidavit 
of  defense,  there  was  a  trial  to  recover  the 
balance  alleged  to  be  due.  The  Jury  were 
Instructed  that  the  measure  of  the  plaintiff's 
damages  was  the  value  of  the  goods  on  Jan- 
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qaiy  4,  1897,  when  they  were  replevied,  and 
that  it  was  entitled  to  recover  the  amount 
of  the  value  at  that  time,  less  what  had  been 
paid  to  It  on  account  of  the  Judgment  taken 
for  the  amount  admitted  to  be  due.  This  in- 
struction is  the  error  complained  of,  the  con- 
tention of  the  appellant  being  that,  as  the  ap- 
pellee bad  not  In  any  manner  been  interfered 
with  in  the  use  of  the  replevied  property  un- 
til July  13,  1897,  the  proper  measure  of  dam- 
ages is  (1)  what  it  paid  for  the  property  pur- 
chased by  and  returned  to  it;  (2)  the  real 
value  of  the  property  which  it  did  not  pur- 
chase and  was  not  returned  to  it,  with  no 
deduction  for  auctioneer's  commissions  or  ex- 
penses of  sale;  and  (3)  compensation  for  the 
detention  of  the  goods  from  it  on  the  day  of 
sale.  The  position  taken  by  the  appellants 
is  stated  In  the  following  single  point  pre- 
sented by  them  and  refused  by  the  court: 
"If  the  Jury  believe  from  the  evidence  that 
the  plaintiff  was  practically  in  possession  of 
ail  the  replevied  goods  from  the  time  of  the 
service  by  the  sheriff  until  the  actual  sale 
thereof,  and  bougbt  nearly  all  the  replevied 
property  at  the  said  sale,  and  immediately  re- 
sumed possession  of  the  same,  and  subse- 
quently recovered  back  with  interest  and 
costs  all  the  money  paid  out  for  said  goods, 
then  your  verdict  should  be  for  the  plain- 
tiff for  the  value  of  the  goods  not  purchased, 
■with  interest  on  such  value  to  this  date,  plus 
the  auctioneer's  commissions,  deducted  from 
the  purchase  money,  with  interest  on  such 
commissions,  and  for  such  damages  as  you 
may  think  the  plaintiff  actually  suffered  by 
the  detention  of  the  goods  from  the  beginning 
until  -the  close  of  the  sale." 

The  conditions  of  a  replevin  bond  are  dis- 
tinct and  independent  of  each  other.  One  is 
that  the  plaintiff  shall  prosecute  Ills  writ 
with  effect;  the  other  is  that  he  shall  and 
will  make  return  of  the  goods  if  return  of 
the  same  shall  be  adjudged.  The  penalty  for 
the  breach  of  either  is  forfeiture  of  the  bond. 
Here  the  breach  complained  of  and  proved 
is  that  the  plaintiff  did  not  prosecute  his  writ 
with  effect,  and  the  penalty  for  not  having 
done  so  migbt  be  the  sum  named  in  the  bond, 
if  the  damages  sustained,  or  that  ought  to 
be  allowed,  call  for  it  If  the  writ  had  been 
sued  out  fraudulently,  and  without  color  of 
right,  exemplary  damages  might  l>e  given  in 
the  same  manner  as  for  a  wanton  or  malicious 
trespass.  McCabe  t.  Morehead,  1  Watts  ft 
S.  513.  But  the  case  presents  nothing  that 
would  Justify  more  than  compensatory  dam- 
ages to  the  appellee.  If  these  proceedings 
were  trespass  vl  et  armls  or  trover  for  the 
taking  and  carrying  away  or  the  conversion 
of  appellee's  goods,  the  damages  to  which  it 
would  be  entitled  would  l>e  such  only  as  it 
actually  sustained,  there  l>eing  no  evidence 
of  outrage  or  oppression.  This  is  the  rnle  as 
to  both  these  actions,  and  is  to  be  applied  to 
replevin,  which,  for  the  application  of  it  is 
strictly  analogous  to  trover.  McDonald  v. 
Scaife,  11  Pa.  381,  51  Am.  Dec,  550.    What, 


then,  ?rlll  be  proper  compensatian  to'  the  ait- 
pellee?  Damages  for  Just  what  it  lost  What 
did  it  lose?  Nothing  except  the  articles  ttiat 
were  sold  away  from  it  on  July  13,  1897,  at  a 
fairly  conducted  saia  From  January  4th 
down  to  July  13th  it  remained  in  the  actual 
possession,  use,  and  enjoyment  of  the  property 
which  had  been  leased  to  it  by  Emory.  Its 
relations  with  him  were  not  disturbed,  and 
during  that  period  its  business,  in  which  it 
employed  all  of  the  replevied  articles,  went 
on  as  if  the  writ  had  not  l>een  issued.  On 
July  13tb  It  regained  from  the  teclmlcal  pos- 
session of  "terry,  assignee,  most  of  the  goods, 
none  of  which  had  ever  been  out  of  its  actual 
possession.  To  do  so,  it  paid  for  them,  and 
what  it  so  paid  is  the  first  element  of  the 
damages  it  sustained.  That  tills  sum  must 
be  returned  to  it,  as  it  already  has  been,  Is 
conceded.  What  otlier  conceivable  item  of 
damages  can  there  be  as  to  articles  purchased 
by  it  and  returned  to  it?  They  all  really  be- 
longed to  Emory.  The  appellee,  as  his  lessee, 
had  the  use  and  enjoyment  of  them  during 
the  entire  six  months  that  intervened  be- 
tween the  issuing  of  the  writ  and  the  day  of 
the  sale;  and  when  they  were  again  under 
its  al>80lute  control,  if  it  could  not  return 
them  to  its  lessor  in  the  same  condition  tliey 
were  in  in  January,  It  was  no  fault  of  Terry, 
who  had  done  absolutely  nothing  to  impair 
their  value.  Proper  care  of  them  during  the 
interval  had  been  upon  the  appellee,  for  it 
had  continued  to  use  them  for  its  own  pur- 
poses. If,  in  the  beginning,  it  had  stood  aloof 
from  them,  and  bad  continued  to  do  so  for 
the  reason  that  they  had  been  taken  from  It 
by  the  plaintiff's  process,  and  they  had  not 
been  returned  to  it  before  the  trial,  the  sit- 
uation would  be  entirely  different,  and  the 
measure  of  damages  which  It  now  Invokes 
would  be  Just 

In  Mclnroy  v.  Dyer,  47  Pa.  118,  the  plain- 
tiff below  brought  suit  for  damages  for  the 
sale  of  his  property  by  a  constable  on  an  ex- 
ecution issued  against  another.  There  was 
evidence  that  it  had  been  bought  in  for  the 
plaintiff  at  tlie  sale,  and  on  the  question  of 
the  proper  measure  of  damages  we  Quote  at 
length  from  the  opinion  of  Strong,  J.,  as  con- 
trolling  authority  for  -  the  view  we  have  Just 
expressed,  there  being,  as  ahready  Indicated, 
no  difference  in  the  application  of  the  rule 
whether  the  action  be  trespass,  trover,  or  re- 
plevin: "The  only  important  question  in  this 
case  is  whether  the  court  t>elow  applied-  a  cor- 
rect rule  for  the  assessment  of  damages.  It 
was  an  action  of  trespass  against  a  constable 
and  another  for  levying  upon  and  selling  the 
plaintiff's  goods  under  an  execution  against 
Barnes  and  Jennings.  The  goods  had  been 
sold  at  the  constable's  sale,  and  there  was 
some  evidence  they  bad  been  bought  in  for 
the  plaintiff.  The  court  instructed  the  Jury 
that  the  measure  of  damages  was  not  what 
had  been  paid  at  the  constable's  sale,  but  the 
value  of  the  property'  at  the  time  the  sale 
was  made,  with  interest  thereon  from  tliat 
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date.  This  was  a  correct  ennnclatlon  of  the 
rnle  as  applicable  to  ordinary  cases  of  tres- 
pass de  bonis  asportatis,  but  It  Is  applicable 
only  to  cases  wbere  the  owner  has  not  re- 
gained possession  of  the  goods  before  the 
trial.  If  In  this  case  the  property  seized  and 
sold  by  the  constable  was  bought  In  by  the 
plaintiff,  or  for  him,  at  a  price  less  than  its 
value  at  the  time  of  the  seizure  or  the  sale, 
that  yalne  was  not.  In  any  Just  sense,  a 
measure  of  the  injury  caused  by  the  act  of 
the  constable.  What  the  law  seeks  to  secure 
in  an  assessment  of  damages  to  .an  Injured 
party  Is  compensation.  He  can  ask  no  more 
than  to  be  made  whole.  In  most  instances  a 
levy  and  sale  of  a  plaintiff's  goods  for  the 
debt  of  another  deprives  him  entirely  of  the 
property,  and  nothing  less  than  its  value, 
therefore,  would  be  compensation.  But  If 
there  has  been  a  redelivery  to  him,  or  if  he 
has  reacquired  it,  he  may  be  compensated 
with  less.  He  Is  then  entitled  to  what  it  has 
cost  him  to  regain  possession,  to  what  he  has 
lost  by  the  temporary  deprivation  of  tlip  use 
of  the  chattels,  and  to  such  other  dam.  .,es  as 
are  commensurate  with  the  Injury.  No  other 
role  than  this  will  do  complete  Justice,  aind 
It  Is  supported  by  authority.  In  actions  of 
trover  it  has  often  been  held  that,  though 
there  was  a  complete  conversion,  and  though 
the  general  rule  is  the  measure  of  damages  is 
the  value  of  the  goods  at  the  time  of  the  con- 
verslonj  or  the  highest  value  at  any  time  be- 
tween the  conversion  and  the  trial,  yet  if 
they  have  been  regained  by  the  plaintiff  be- 
fore the  trial,  that  fact  goes  in  mltlgatlod 
of  damagea  In  such  a  case  the  value  of  the 
use  of  the  goods  during  the  period  in  which 
the  plaintiff  was  deprived  of  possession,  with 
any  injury  to  the  property  Itself,  and  the 
expense  of  recovering  it,  have  been  declared 
to  be  full  compensation.  In  Ck>ok  v.  Hartle, 
8  Car.  &  Payne^  ^0,  a  plaintiff  was  not  al- 
lowed to  recover  the  value  of  goods  which 
had  been  converted  to  the  use  of  the  defend- 
ant and  afterwards  returned.  The  same  rule 
was  held  in  Moon  v.  Raphael,  2  Blng.  N.  C. 
810.  In  Baldwin  v.  Porter,  12  Conn.  473, 
which  was  trover  for  saw  logs  the  defendant 
had  seised  in  execution  and  sold  as  the  prop- 
erty of  Blrdsay  Baldwin,  it  was  held  the  fact 
that  Baldwin  had  bid  in  the  property  at  the 
sale  for  the  plaintiffs,  who  were  the  true 
owners,  was  admissible  in  mitigation  of  dam- 
ages; and  the  real  damages  were  declared 
to  be  ibe  sum  paid  at  the  sale.  The  same 
doctrine  was  asserted  in  Curtis  v.  Ward,  20 
Conn.  2(H,  and  In  Massachusetts  in  Pierce  v. 
Benjamin,  14  Pick.  356  [25  Am.  Dec.  39wJ,  and 
Qreenfleld  Bank  v.  Leavitt,  17  Pick.  16  128 
Am.  Dec.  26S].  So,  also.  In  New  York,  Reyn- 
olds V.  Shuler,  6  Cow.  823;  and  in  Ewing  v. 
Blount,  20  Ala.  694,  the  principle  was  assert- 
ed in  strong  terms.  These  were  actions  of 
trover,  it  Is  true,  but  there  is  no  reason  for 
a  different  rule  in  trespass.  In  both  the  gen- 
eral principle  is  that  a  plaintiff  is  entitled  to 
such  damages  as  he  has  actually  sustained. 


In  both  the  value  of  the  property  lost  by  the 
plaintiff  is  the  general  standard  of  measure- 
ment of  damages,  laying  out  of  consideration 
what  may  be  recovered  in  trespass  for  acta 
of  outrage  and  oppression  accompanying  the 
taking.  What  will  make  the  plaintiff  whole 
Is  the  same  in  one  form  of  action  as  In  the 
other.  No  distinction  is  recognized  by  the 
courts.  In  Baker  v.  Freeman,  9  Wend.  36 
[24  Am.  Dec.  117],  It  was  decided  that,  where 
the  goods  of  a  party  had  been  sold  und« 
Illegal  process,  and  they  had  been  bid  off  at 
the  sale  by  an  agent  of  the  owner,  who  pur- 
chased for  the  benefit  of  his  principal,  and 
paid  his  bid  with  the  money  of  the  principal, 
the  measure  of  damages  in  an  action  of  tres- 
pass was  the  amount  of  the  bid  and  interest, 
and  not  the  value  of  the  property  sold.  And 
in  Board  v.  Head,  3  Dana,  489,  which  was 
an  action  of  trespass  de  bonis  asportatis,  for 
goods  illegally  sold  on  execution,  it  was  hold- 
en  that,  If  the  proceeds  of  the  sale  went  to 
the  plaintiffs  beneht,  this  would  operate  to 
mitigate  the  damages.  See,  also,  Cla'i^e  v. 
Hallock,  16  Wend.  607." 

The  damages  sustained  by  the  appellee  for 
the  loss  of  the  articles  which  it  did  not  pur- 
chase are  to  be  measured  by  the  actual  value 
of  the  same  at  the  time  they  were  sold  to 
others  and  taken  away.  The  only  other  meas- 
ure as  to  this  portion  of  the  replevied  prop- 
erty would  be  Its  value  on  January  4,  1897, 
with  Interest  from  that  date,  from  whld> 
there  would  have  to  be  deducted  a  reasonable 
sum  for  the  use  of  it  by  the  appellee  during 
the  interval.  Under  the  drcmnstances  we 
regard  the  actual  value  at  the  time  of  the 
sale  as  the  proper  standard  for  the  assess- 
ment of  damages  for  these  items.  The  point 
submitted  by  the  defendant  should  have  been 
affirmed. 

The  assignments  of  error  are  all  sustained, 
and  the  Judgment  reversed,  with  a  venire  fa- 
cias de  novo. 

(KM  Pa.  SSTi 
FIRST  NAT.  BANK  OF  WOODSTOWN  t. 
TRAINER. 

(Supreme  Court  of  Pennsylvania.     Jane  15, 
1904.) 

ATTAcmiBNT    EXECUTION— PLEA— NULLA    BONA 
—WAIVES  OF  EBB0B8. 

1.  A  plea  of  nulla  bona  In  an  attachment  ex- 
ecution is  a  waiver  of  any  irregularity  in  the 
process. 

2.  Decedent  bequeathed  stock  in  a  corporation 
standinr  in  his  name  to  a  person  for  life,  and 
at  her  death  to  his  nephew,  who  was  his  ezeca- 
tor,  contingent  on  the  nephew's  sarTival  of  the 
life  tenant  Held,  that  during  the  life  of  the 
life  tenant  it  coald  not  be  attached  by  sum- 
moning the  executor  as  garnishee  in  an  ordinary 
writ  of  attachment  execution  for  a  personal 
debt,  without  the  affidavit  and  recognizance  pre- 
scribed by  Act  June  16,  1836,  {  32  (P.  L.  767). 

Appeal  from  Court  of  Common  Pleaa,  Del- 
aware County. 

Action  by  the  First  National  Bank  of 
Woodstown  against  J.  N.  Iralner  and  oth- 

f  L  See  Qarnisbment,  VoL  ti.  Cent.  Dtg.  }  197. 
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en.    Judgment  tor  plaintiff,  and  defendant 
Trainer  appeals.     Affirmed. 

Argued  before  MITOHBLLv  O.  J.,  and 
DBAN,  FBIiU  MESTBBZAT,  and  THOMP- 
SON.  JJ. 

W.  B.  Broomall,  for  appellant  George  B. 
Lindsay,  for  appellee. 

DEAN,  J.  The  qnestion  Inyolved  In  this 
issue,  as  stated  by  appellant,  is;  "Can  cor- 
poration stock,  being  part  of  a  block  of  stock 
standing  In  tbe  name  of  a.  decedent,  and 
bequeathed  by  him  to  a  person  for  life,  and 
at  her  death  to  a  defendant  in  a  Judgment, 
contingent  npon  his  Buryival  of  the  life  ben- 
eficiary, be  attached  during  the  Interest  of 
the  life  beneficiary,  and  prior  to  distribution, 
by  summoning  the  executor  as  garnishee  In 
an  ordinary  writ  of  attachment  execution, 
and  without  the  precedent  affidavit  and  re- 
cognizance prescribed  by  section  82,  Act  June 
16,  1836  (P.  L.  755)?" 

Isaac  Eyre,  deceased,  among  other  per^ 
sonal  property,  owned  30  shares  of  the  stock 
of  the  Delaware  County  National  Bank, 
which  shares  he  bequeathed  to  his  executor, 
J.  Newlin  Trainer,  in  trust,  "to  collect  the 
income  and  dividends  from  said  stocks,  and 
to  pay  said  Income  and  dividends  to  my  sis- 
ter, Sarah  Shanklln,  for  and  during  the  term 
of  her  natural  life,  and  at  the  decease  of  my 
said  sister,  I  give  and  bequeath  the  said 
Delaware  County  National  Bank  stock  to  my 
three  nephews,  J.  Newlin  Trainer,  William 
E.  Trainer,  and  Edward  E.  Trainer,  abso- 
lutely, share  and  share  alike,  and  in  case  of 
tbe  death  of  any  of  my  said  nephews  be- 
fore my  said  sister,  I  give  and  bequeath  the 
said  nephew's  share  of  said  stock  to  his 
children  then  living,  share  and  share  alike." 
While  Sarah  Shanklln  was  living,  and  the 
stock  still  stood  in  the  name  of  Isaac  Eyre, 
deceased,  this  plalntltf,  the  First  National 
Bank  of  Woodstown,  Issued  an  attachment 
execution  on  a  Judgment  against  J.  Newlin 
Trainer,  and  levied  it  on  his  share  of  the  30 
shares  of  stock,  and  summoned  him  as  ex- 
ecutor and  garnishee.  Sarah  Shanklln,  the 
life  beneficiary,  died  January  2,  1902,  and 
on  July  25,  1902,  the  executor  and  garnishee 
filed  plea  of  "nulla  bona."  On  the  trial  of 
the  issue,  under  the  instructions  and  decision 
of  the  court,  the  plaintiff  olithined  judgment 
against  J.  Newlin  Trainer,  executor  and  gar- 
nishee, for  tbe  10  shares  of  stock  which  went 
to  him  under  the  will.  From  this  Judgment 
J.  Newlin  Trainer,  executor  and  garnishee, 
appeals. 

The  complaint  of  appellant  In  substance 
Is  that  under  tbe  undisputed  facts  and  the 
law  there  was  not  in  the  hands  of  J.  New- 
lin Trainer,  executor  and  garnishee,  tbe  10 
shares  of  stock  represented  in  the  return  as 
levied  on  by  the  attachment  execution.  Tbe 
statute  under  which  the  writ  was  issued  la 
section  10,  Act  April  13,  1843  (P.  L.  235), 
which  provides  that  "all  legacies,  etc.,  which 
58  A.— 52 


are  subject  to  fordgn  attachment,"  etc.,  shall 
be  subject  to  attachment  In  satisfaction  of 
Judgments  in  the  same  manner  as  debts  are 
made  subject  to  execution  by  section  22  of 
tbe  act  of  June  16,  1836,  and  that  section 
provides  tliat  "the  stock  owned  by  any  de- 
fendant in  any  body  corporate,  also  deposits 
of  money  in  any  bank  or  with  any  person 
or  body  corporate  or  politic  belonging  to  him 
and  debts  due  to  bim  shall  be  liable  to  exe- 
cution like  other  goods  or  chattels,  subject 
nevertheless  to  all  lawful  claims  thereupon 
of  such  body  corporate  or  person."  Then  ic 
sections  32,  83,  and  34  of  the  same  act  it  is 
provided  that  where  the  stock  is  in  another 
name  than  that  of  the  defendant  in  the 
Judgment,  no  writ  of  attachment  shall  issue 
for  its  seizure  without  being  preceded  by  an 
affidavit  and  recognizance.  No  affidavit  and 
recognizance  were  filed  before  this  attach- 
ment Issued.  Tbe  stock  did  not  stand  In  the 
name  of  J.  Newlin  Trainer,  defendant,  or  in 
his  name  as  executor,  but  In  that  of  Isaac 
Eyre,  the  original  owner.  Therefore  It  stood 
In  the  name  of  another  than  defendant,  and 
to  constitute  a  lawful  seizure  the  attach- 
ment should  have  been  preceded  by  an  affi- 
davit and  recognizance. 

If  nothing  else  appeared  in  tbe  case,  we 
think  the  effect  to  be  given  to  appellant's 
counsel's  interpretation  of  the  statute  is 
sound  and  would  rule  the  case.  The  argu- 
ment of  counsel  for  appellee  tends  more  to 
prove  that  in  this  Instance  the  requirements 
of  the  act  are  unreasonable,  than  that  they 
do  not  mean  exactly  what  they  say.  They 
are  too  explicit  In  their  terms  for  us  to  get 
clear  of  them  by  a  strained  Interpretation, 
although  the  effect  in  this  case  might  defeat 
a  Just  claim  by  a  mere  Irregularity.  But 
must  not  defendant  be  held  here  to  have 
waived  the  irregularity?  If  he  had  moved 
to  quash  the  writ  of  attachment,  or  to  have 
set  It  aside  when  first  served,  that  motion 
would  doubtless  have  prevailed;  but  he  made 
no  such  motion,  he  pleaded  nulla  bona,  and 
went  to  trial.  Now,  after  verdict  and  Judg- 
ment against  bim,  he  asks  us,  because  of  a 
mere  irregularity,  to  treat  the  attachment 
as  a  nullity;  It  is  too  late.  This  is  the  gist 
of  the  decision  in  Poor  et  al.  ▼.  Colbnm  et 
al.,  57  Fa.  415,  which  holds  that  "after  a 
plea  of  nulla  bona  In  an  attachment  execu- 
tion, the  regularity  of  the  process  cannot  be 
questioned:  the  plea  is  a  waiver  of  such 
irregularity." 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


WHITE  et  al.  v.  SMITH. 

(Court  of  Chancery  of  New  Jersey.    Sept  9, 
1904.) 

KXKouTioN  8A1.1B— mjuRcnon. 
1.  An  execntion  sale  will  not  be  enjoined  be- 
caase  the  land  is  claimed  by  another  than  the 
debtor,  under  a  decree  in  his  favor  against  the 
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debtor  for  specific  performance,  aa  if  the  decree 
be  affirmed  toe  question  of  title  between  him  and 
the  purchaser  at  the  sale  can  be  settled  In  an 
action  at  law. 

Suit  by  Josiah  White  and  others  against 
Ella  Btta  Smith  for  injunction.  Bule  to 
show  cause  discharged. 

Thompson  &  Cole,  for  complainants.  Lonifl 
O.  Morten,  for  defendant 

BERGEN,  V.  C.  One  Josephine  T.  Wea- 
rer, on  the  30th  day  of  September,  1897, 
entered  into  a  written  agreement  with  the 
complainants,  by  the  terms  of  wliich  she 
leased  them  certain  lands  in  Atlantic  coun- 
ty for  a  term  expiring  October  1,  1903.  This 
agreement  contained  an  option  to  the  com- 
plainants to  purchase  the  land  at  any  time 
during  the  continuance  of  the  lease  at  a 
price  fixed  therein.  The  option  was  exercis- 
ed December  18,  1902,  and  a  tender  of  the 
purchase  price  as  reserved  was  made  to  the 
lessor,  who  refused  to  comply.  On  August 
3,  1903,  a  bill  of  complaint  was  filed  by 
these  complainants  against  the  lessor,  pray- 
ing for  the  specific  performance  of  the  con- 
tract, and  such  proceedings  were  thereafter 
had  that  on  the  26th  day  of  May,  1904,  a 
final  decree  was  made  in  that  cause,  re- 
quiring the  lessor  to  convey  her  interests  in 
the  lands  to  the  complainants.  From  this 
decree  an  appeal  was  taken  to  the  court  of 
errors  and  appeals,  where  the  cause  now 
rests  undetermined.  On  the  27th.  day  of  Oc- 
tober, 1903,  a  Judgment  at  law  was  recovered 
by  the  defendant  in  this  suit  against  the 
said  Josephine  T.  Weaver,  on  which  Judg- 
ment an  execution  has  been  issued,  and  the 
interest  of  the  said  Judgment  debtor  In  the 
lands  levied  upon  and  offered  for  sale  by 
the  sheriff  of  the  county  of  Atlantic,  accord- 
ing to  the  command  of  said  writ.  It  is  this 
sale  which  the  complainants  now  seek  to  en- 
Join,  alleging  as  reasons  for  the  equitable  in- 
'terference  sought  that  if  the  decree  should 
be  affirmed  the  defendant  would  be  without 
any  legal  right  In  the  premises,  and  that  a 
sale  under  her  Judgment  would  throw  a 
cloud  over  the  complainants'  title. 

The  court  of  errors  and  appeals  in  this 
state  have  held  that  a  court  of  equity  will 
not  enjolfl  a  sale  under  an  execution  against 
one  because  the  title  to  the  lands  sought  to 
be  sold  is  claimed  by  another,  for  the  rea- 
son that  the  sale  will  not  prejudice  the 
riglits  of  the  latter.  American  Dock  and 
Imp.  Co.  V.  Trustees  of  Public  Schools,  35 
N.  J.  Eq.  181,  258.  Ip  this  case,  if  the  de- 
<;ree  for  specific  performance  should  be  re- 
versed, these  complainants  would  have  no 
standing  whatever;  if  it  should  be  affirmed, 
and  in  the  meantime  a  sale  had  taken  place, 
the'  question  between  them  is  one  of  title, 
which  can  be  tried,  and  properly  so,  in  a 
court  of  law. 

I  will  advise  an  order  discharging  the 
rule  to  show  cause. 


(«  N.  J.  u.  erz) 

VAN  AL8TXNB  t.  FRANKLIN  COUNCIL 

NO.  41,  J.  O.  U.  A.  M. 

(Court  of  Errors  and  Appeals  of  New  Sersej. 

Nov.  16,  1903.) 

AFPEAIi—BBVIKW— OBJECTIONS  HOT  HADS 
BBLOW. 

Lit  is  a  settled  doctrine  of  this  court  that 
it  will  not  review  nor  reverse  a  judgment  under 
review  because  of  an  alleged  error  involving 
Judicial  action  therein,  unless  such  action  vras 
invoked  upon  the  ground  relied  on,  which  was 
distinctly  and  plainly  made  known  to  the  court 
below. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  William  Van  Alstyne  against 
Franklin  Council  No.  41,  J.  O.  U.  A.  M. 
Judgment  for  plaintiff  (54  AtL  564),  and  de- 
fendant brings  error.    Affirmed. 

Alan  H.  Strong  and  Fergus  A.  Dennis,  for 
plaintiff  in  error.  George  W.  V.  Moy,  for  de- 
fendant in  error. 

PER  CURIAM.  By  the  Judgment  onder 
review  the  Supreme  Court  affirmed  a  Judg- 
ment of  the  Union  county  circuit  entered  up- 
on a  finding  of  the  circuit  Judge,  who  tried 
the  issue  without  a  jury.  The  issue  was 
thus  presented:  The  declaration  contained  a 
count  on  a  contract  to  pay  death  benefits  to  a 
beneficiary  of  a  deceased  member  of  the  de- 
fendant council,  with  an  averment  that  such 
member  had  kept  and  performed  all  the  con- 
ditions precedent  of  the  contract  and  the 
common  coimts  in  assumpsit.  The  only  plea 
was  the  general  issue.  The  assignments  of 
error  in  the  Supreme  Court  were  directed  to 
the  rulings  of  the  trial  Judge  In  denying  a 
motion  to  nonsuit  and  refusing  a  request  for 
a  finding  for  defendant  The  bills  of  excep- 
tion show  the  defendant  contended.  In  sup- 
port of  the  motion  and  request  that  the  de- 
ceased member  bad  forfeited  his  rights  to 
benefits  by  reason  of  a  breach  of  a  condition 
of  the  contract  respecting  payment  of  dues. 
The  trial  Judge  held  that  defendant  bad  pre- 
cluded Itself  from  a  defense  upon  a  breach 
of  condition,  because  It  had  failed  to  specify 
in  pleading  the  condition  In  question  and  its 
nonperformance  as  a  ground  of  defense.  In 
accordance  with  section  126  of  the  practice 
act  (Gen.  St  p.  2554).  No  other  defense  hav- 
ing been  made,  the  finding  was  for  plalntilT. 
and  Judgment  was  entered  thereon.  The 
judgment  was  affirmed  by  the  Supreme  Court 
on  the  authority  of  two  cases  in  this  court 
Supreme  Assembly  v.  McDonald,  59  N.  J. 
Law,  248,  35  Atl.  1061 ;  Ottawa  Tribe  v.  Mnn- 
ter,  60  N.  J.  Law,  459,  38  Atl.  696.  The  arga- 
ment  here  has  not  criticised  the  opinion  of 
the  Supreme  Court  upon  the  point  considered 
and  decided  by  it  The  contention  made  is 
that  the  act  of  the  trial  Judge  in  refusing  to 
nonsuit  plaintiff  or  to  find  for  defendant  was 
erroneous,  because  the  contract  made  out  by 
the  evidence  was  variant  from  that  which 
was  set  forth  in  the  first  count  of  the  declara- 
tion.   We  do  not  think  that  we  can  examine 
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tills  case  to  determine  whether  there  appear- 
ed sndi  a  variance  as  Is  asserted,  or  to  pro- 
nounce the  rulings  of  the  trial  judge  erro- 
neous because  of  such  variance.  The  assert- 
ed variance  could  only  be  discovered  in  the 
bills  of  exception,  and  they  plainly  show  that 
the  trial  Judge  was  asked  to  nonsuit  or  to 
find  for  the  defendant  upon  the  single  ground 
of  a  breach  of  a  condition  in  the  contract 
The  alleged  variance  was  not  presented  to 
the  mind  of  the  jndge  as  a  ground  for  the 
Judicial  action  sought.  '  It  is  a  settled  doc- 
trine of  this  conrt  that  It  will  not  review  nor 
reverse  a  Judgment  under  re'vlew  because  of 
an  alleged  error  involving  Judicial  action 
therein,  unless  such  action  was  invoked  upon 
the  ground  relied  on,  which  was  distinctly 
and  plainly  made  known  in  the  court  below. 
Allaire's  Heirs  v.  Allaire,  39  N.  J.  Law,  113; 
Hoey  T.  Lewis,  89  N.  J.  Law,  601;  Pennsyl- 
vania Railroad  Co.  v.  Page,  41  N.  J.  Law, 
183;  Conover  v.  Mlddletown,  42  N.  J.  Law. 
382;  Packard  v.  Bergen  Neck  Railway  Co., 
54  N.  J.  Law,  553,  25  Atl.  506.  The  case  last 
cited  points  out  a  distinction  between  excep- 
tions to  Incidental  rulings  In  the  course  of  a 
trial  and  exceptions  to  -single  propositions  of 
law  contained  in  a  charge. 

The  Judgment  of  the  Supreme  Court  must 
be  affirmed. 

(CT  N.  J.  B.  ao) 

GCNNINOHAM    T.    SEABOARD    REALTY 
CO.  etaL 

(Ooart  of  Chancery  of  New  Jersey.    July  6, 
1904.) 

FTXT0BE»— SlaRTS      BBTWEZN      IfORTOAOBZ     OV 

BBAI,   ESTATE    AND    PUBCHABEB   O* 

FEBSONALTT. 

1.  As  between  the  mortgagee  of  real  estate 
and  one  given  a  bill  of  sale  of  "the  personal 
property"  in  the  premises,  gas  logs,  gas  chandel- 
iers, and  window  screens,  pat  in- By  the  owner  of 
the  premises,  necessary  for  the  comfortable  use 
and  enjoyment  of  the  buildings  on  the  prem- 
ises as  summer  residences,  for  which  they  were 
intended,  and  all  attached  to  the  premises,  are 
fixtures. 

Suit  by  James  W.  Cunningham  againat  the 
Seaboard  Realty  Company  and  others.  Com- 
plainant applies  for  an  Injunction.  Heard 
on  petition,  affidavits,  and  answering  affida- 
TltB.    Injunction  granted. 

T.  P.  McKenna,  for  petitioner.  Benjamin 
P.  Morris  and  F.  P.  McDermott,  for  defend- 
ants. 

EMKRT,  y.  O.  This  is  a  question  relating 
to  fixtures,  arising  between  complainant,  a 
mortgagee  of  real  estate,  and  defendants,  as 
the  vendees  of  personal  property.  The  real 
estate  mortgaged  Is  Norwood  Park,  a  large 
tract  of  land  near  the  seashore,  upon  which 
are  a  large  number  of  buildings  for  summer 
residences,  the  whole  property  being  original- 
ly laid  out  by  the  owner,  Mr.  Norman  L. 
Munro,  for  the  purposes  of  first-class  Sum- 
mer residences.  The  fixtures  In  question  are 
the  gas  logs,  gas  chandeliers,  and  gas  fix- 


tures and  the  window  screens  connected  with 
the  windows.  All  of  these  appliances  for  the 
use  of  gas  were  originally  put  In  by  Mr. 
Munro  as  owner,  and  were  necessary  for 
the  comfortable  use  and  enjoyment  of  the 
residences  during  the  season  for  which  they 
were  designed  to  be  rented.  They  are  all 
attached  to  the  buildings.  Some  of  them 
were  specially  designed  therefor,  and,  al- 
though they  may  undoubtedly  be  removed 
without  injury  to  the  buildings,  and  replaced 
by  others,  they  are  In  fact  annexed  to  the 
buildings.  They  are  espe<!ially  adapted  to 
the  use  of  the  realty,  and  I  think  their  orig- 
inal annexation  by  the  owner  must,  under 
the  circumstances  of  the  case  and  the  char- 
acter of  the  property  be  considered  as  made 
with  the  intention  that  they  should  be  per- 
manent accessions  to  the  freehold.  Under 
our  decisions  they  therefore  became  fixtures, 
so  far  as  the  owner  was  concerned,  and  as 
against  persons  subsequeutly  claiming  un- 
der him  In  the  character  of  mortgagees.  Erd- 
man  v.  Moore  Co.  (1880)  58  N.  J.  Law,  445. 
83  Atl.  958;  Hays  v.  Doane  (1865)  11  M.  J. 
Eq.  84-96;  Keeler  v.  Keeler  (1879)  31  N.  J, 
Eq.  181,  191.  Being  thus  originally  fixtures 
which  would  pass  to  the  grantee  of  the  orig- 
inal owner  as  real  estate,  the  question  Is 
whether  they  have  ever  been  separated  by 
the  subsequent  owner  or  owners,  so  as  to 
become  personal  property.  The  subsequent 
owner  was  Mr.  McKenna,  and  it  is  claimed 
by  executing  a  bill  of  sale  executed  by  him  on 
the  same  date  with  the  complainant's  mort- 
gage this  separation  was  effected.  But  the 
bill  of  sale  has  no  such  operation.  It  con- 
veys In  general  terms  "the  personal  property" 
in  the  premises,  but  the  fixtures  in  question 
are  not  referred  to  or  described  as  being 
part  of  the  personal  property,  and  these  fix- 
tures remain,  therefore,  as  realty.  As  to 
so  many  of  the  window  screens  as  were  In 
the  premises  at  the  time  of  the  mortgage,  or 
have  been  placed  therein  by  the  grantees  of 
the  real  estate,  the  same  principles  must  con- 
trol, and  these  are  covered  by  the  mortgage. 
In  reaching  these  conclusions,  I  rely  very 
much  on  the  special  character  and  uses  of 
the  residences,  and  the  special  adaptability 
and  necessity  of  the  fixtures  In  question  for 
the  permanent,  comfortable,  and  convenient 
use  of  the  premises;  and,  even  if  the  deci- 
sions above  referred  to  should  not  be  con- 
sidered as  establishing  a  general  rule  that 
gas  fixtures  used  In  a  house  are  prima  facie 
fixtures,  the  special  circumstances  of  the 
case  indicating  the  owner's  Intention  that 
they  should  permanently  belong  to  the  hous- 
es are  decisive  of  the  case.  So  far,  therefore, 
as  thesp  gas  fixtures  or  the  window  screens 
have  been  affixed  by  the  owner  or  owners  of 
the  premises,  I  have  not  been  able  to  con- 
sider that  they  were  affixed  for  merely  tem- 
porary use,  and  not  as  permanent  fixtures. 
Intended  by  the  person  who  put  them  there  to 
be  part  of  the  houses.  If  any  of  the  screens 
have  been  put  In,  not  by  the  owner  of  the 
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real  estate,  but  by  the  owners  of  the  personal 
property,  this  conclusion  will  not  reach  to 
these,  and.  If  necessary,  further  evidence  or 
a  reference  may  be  had  on  this  point. 


(«T  N.  J.  B.  4ST) 

RICHARDSON  T.  RICHARDSON. 

(Court  of  Oiancery  of  New  Jersey.    Aug.  16, 

1904.) 

DITOaOK— OPENING  DBCBEK. 

1.  A  decree  for  divorce  for  desertion  will  be 
opened  and  defendant  allowed  to  answer,  the 
case  on  which  the  decree  was  granted  being 
weak,  failure  to  answer  having  been  due  to  the 
negligence  or  misfortune  of  defendant's  coun- 
sel, and  there  being  public  interests  to  be  pro- 
tected, even  if  defendant  was  guilty  of  laches, 
and  was  willing  for  a  price  to  allow  plain- 
tiff to  obtain  a  decree  to  wliich  defendant  be- 
lieved he  was  not  entitled. 

Suit  by  WlUlani  Richardson  against  Sarah 
A.  Richardson  for  divorce.  Defendant  moves 
to  open  an  absolute  decree  for  complainant 
Motion  granted. 

Luther  Shafer,  for  the  motion.  Peter  W. 
Stagg,  opposed. 

STEVENSON,  V.  a  The  bill  praying  for 
an  absolute  divorce  on  the  ground  of  de- 
sertion was  filed  May  19,  1902.  The  deser- 
tion is  alleged  to  have  occurred  in  Npw  York 
City  In  October,  1898,  where  the  parties  had 
their  matrimonial  domicile,  and  where  the 
defendant  stlU  resides.  The  defendant  was 
brought  In  by  publication.  On  October  20, 
1902,  the  defendant,  through  a  solicitor  of 
the  court,  took  an  order  allowing  her  20 
days  from  said  date  in  which  to  file  an  an- 
swer. No  answer,  however,  was  filed.  On 
March  13,  1903,  the  ustial  order  qt  reference 
to  a  master  was  made.  On  August  4,  1903, 
I  advised  a  final  decree  In  favor  of  the  com- 
plainant upon  the  report  made  In. his  favor 
by  the  master.  The  defendant,  by  her  afll- 
davlt  now  presented  to  the  court,  sets  fcMlih 
that  the  counsel  whom  she  employed  and 
who  took  the  order  on  her  behalf  above 
mentioned  drew  an  answer  to  the  bill,  and 
was  instructed  by  the  defendant  to  file  the 
same.  No  answer  was  filed,  and  defendant 
states  that  she  was  not  aware  of  the  order 
of  reference,  or  any  other  proceeding  In  the 
cause,  until  she  was  Informed  of  the  final  de- 
cree. At  that  time  her  counsel  was  suffer- 
ing from  an  extended  illness,  and  for  that 
reason,  and  on  account  of  the  defendant's 
poverty,  her  application  has  been  delayed. 
In  contesting  this  motion  the  complainant 
presents  no  affidavits  in  addition  to  those 
which  are  attached  to  the  master's  report. 
It  appears  from  these  original  depositions 
that  on  October  13,  1902,  the  defendant 
wrote  a  letter  to  the  complainant's  brother- 
in-law,  with  whom  the  complainant  wna  liv- 
ing, In  which  she  denies  the  charge  that  she 
deserted  the  complainant,  and  states  that  the 
complainant,  whom  she  calls  "a  contempti- 
ble scoundrel,"  knew  that  be  could  not  get 


a  decree  if  she  put  in  her  defense.  The  let- 
ter filrther  proves  that  she  had  demanded 
$500  from  the  complainant  practically  as  the 
price  of  ber  refraining  from  Interposing  a 
defense — ^the  price  to  be  paid  to  her  for  per- 
mitting her  hustiand  to  obtain  an  absolute 
divorce  from  her,  to  which  she  believed  he 
was  not  entitled.  The  letter  certainly  does 
not  exhibit  the  defendant  in  a  light  which 
commends  her  or  her  cause.  .  This  applica- 
tion, however.  Is  not  to  be  disposed  of  with 
much  regard  to  the  private  rights  of  the  de- 
fendant. This  is  a  case  where,  in  my  Judg- 
ment, the  public  Interests  are  to  be  prcicected. 
The  rights  of  the  "third  party"  to  this  divorce 
suit  must  be  safeguarded.  An  examinatioa 
of  the  whole  case  now  before  the  court,  in- 
cluding the  original  depositions  which  the 
master  took  and  the  additional  affidavits 
presented  on  this  motion  on  behalf  of  the 
defendant  has  convinced  me  that  public  In- 
terests requhre  that  the  final  decree  in  this 
cause  should,  be  vacated,  so  as  to  allow  the 
defendant  to  put  in  her  defense,  and  to  com- 
pel the  complainant,  whether  confronted 
with  a  defense  tm  the  part  of  tiis  wife  or 
not,  to. prove  that  he  is  entitled  under  the 
laws  of  New  Jersey  to  a  divorce  from  his 
wife  on  the  ground  of  desertion.  The  orig- 
inal case  made  out  by  the  complainant, 
which  I  accepted  with  hesitation  as  suffi- 
cient upon  the  advice  of  the  master,  pre- 
sents conspicuous  elements  of  weakness. 
These  elements  of  weakness  relate  to  the 
case  of  desertion  made  out  by  the  complain- 
ant's own  story,  and  also  the  soffldency 
of  the  corroboratory  evidence.  The  son  of 
the  parties,  who  apparently  would  be  the 
natural  witness  to  narrate  the  facta  which 
led  up  to  the  separation,  appears  to  be  in 
California— ^a  fact  which  presumably  was  re- 
lied on  as  a  sufficient  excuse  for  not  produ- 
cing blm.  The  only  advances  made  by  the 
complainant,  according  to  his  own  story,  to 
Induce  the  wife  to  return  to  him,  were  made 
through  another  son,  who  was  sworn  as  a 
witness,  but  who,  while  testifying  to  Inter- 
viervn  with  the  defendant,  made  no  reference 
to  any  such  Invitations.  To  this  sort  of  a 
case  must  be  applied  the  affidavit  of  the  de- 
fendant, to  which  the  complainant  makes  no 
reply,  which,  if  true,  demolishes  the  com- 
plainant's entire  case.  From  the  whole  case, 
including  this  affidavit,  my  conclusion  Is  that 
before  this  complainant  should  be '  allowed 
to  hold  his  decree,  there  should  be  further 
investigation  of  the  question  whether  he  was 
not  the  cause  of  the  separation  of  which  he 
complains,  and  whether,  whatever  the  cause 
of  the  separation  may  have  been,  he  did  not 
fully  consent  to  it 

No  new  rights  In  this  case  have  inter- 
vened. The  complainant  has  not  undertaken 
to  remarry.  In  regard  to  the  procedure,  the 
complainant  manifestly  needs  no  special  con- 
dition for  his  protection.  His  case  before 
the  master  rests  substantially  upon  his  own 
affidavit  and  the  affidavits  of  his  sister  and 
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Ilia  aon.  Tbese  witnesses  ongbt  to  be  cross- 
exanuned,  the  itias'ter  apparently  havtiig  re- 
frained from  sabjecting  tbelr  testimony  to 
that  most  useful  test.  There  seems,  there- 
fore, to  be  no  reason  wby  tbe  decree  should 
stand  pending  tbe  further  hearing  in  ac- 
cordance Trlth  the  practice  followed  by  Chan- 
cellor Walworth  in  Dunn  t.  Dunn,  4  Paige, 
42B.  There  certainly  is  a  very  grave  doubt 
as  to  the  justice  of  the  decree  which  has 
been  made.  The  defendant  has  not  been 
beard,  and  sbe  baa  been  deprived^of  ber  op- 
ptHrtnnlty  to  be  beard  by  the  action  <»:  in- 
action of  her  solicitor,  which  was  the  result 
of  negligence  or  misfortune.  If  the  defend- 
ant might  be  deemed  guilty  of  any  laches, 
it  does  not  appear  that  tbe  complainant  has 
suffered,  or  will  suffer,  any  injury  or  dis- 
advantage in  the  prosecution  of  bis  suit  on 
tbat  account.  Moreover,  in  dealing  with  any 
charge  of  laches  I  think  tbat  a  distinction 
must  be  made  between  cases  involving  mere- 
ly tbe  private  interests  of  the  litigants  and 
divorce  snits,  in  which  tbe  state  is  practi- 
cally a  party. 

An  order  will  be  advised  vacating  the  en- 
rollment, opening  tbe  final  decree,  and  giv- 
ing the  defendant  10  days  within  wliich  to 
file  an  answer  and  cross-bill.  Carpenter  v. 
ainchmore,  16  N,  J.  Eq.  123;  Brinkerhoff 
V.  Franklin,  21  N.  J.  Eq.  334. 


WIIiKIMS  V.  WILKIN& 

(Court  of  Ghdncery  of  New  Jeney.    Aog.  M, 

1904.) 

OIVOBCt  —  CBOBS-PnTnON  —  CONDORATIOR— 
FLKAOINO-^AlaRDUERT— KVIDCROK. 

1.  Defendant  in  a  suit  for  divorce  may  be 
granted  a  divorce  on  a  cross-petition. 

2.  Thou)^  matter  in  condonation  may  not  be 
availed  of  in  defense  of  a  suit  for  divorce  unless 
set  up  by  plea,  yet^  it  faavinf  been  admitted  in 
evidence  without  objecti<fn,  though  not  pleaded, 
a  supplemental  answer  setting  it  up  will  be 
allowed. 

3.  Continnance  of '  the  marital  relations  by 
the  wife  with  her  husband,  with  knowledge  that 
he  had  a  venereal  disease,  is  not  a  condonation 
of  his  adultery,  he  having  told  her  it  resulted 
from  an  injury,  and  she  having  believed  him. 

Suit  by  John  R.  Wilkins  against  Margaret 
Wilkins.    Decree  for  ^fendant 

I.  F.  Goldenhom,  for  petitioner.  Thomas 
M.  Noonan,  for  defendant 

GABRISON,  V.  C.  On  the  8th  day  of 
July,  190S,  John  R.  Wilkins  filed  his  petition 
praying  for  an  absolute  divorce  from  his 
wife,  Bfargaret.  In  his  petition  be  alleged 
tbat  sbe  bad  been  guilty  of  adultery  witb 
John  Powers.  She  filed  her  answer  on  the 
22d  day  of  August,  1903,  in  which  she  denied 
the  charges  of  the  petition. 
'  On  the  5th  day  of  November,  1903,  she 
applied  for  leave  to  supplement  her  answer 
by  way  of  cross-petition;  and  an  orda  bear- 
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Ing  the  above  date  was  made,  granting  the 
application,  which  was  consented  to  by  the 
petitioner. 

In  the  cross-petition  she  charges  the  peti- 
tioner with  commission  of  adultery  with 
Kate  McManua»  and  prays  for  an  absolute 
divorce. 

His  answer  to  the  cross-petition,  filed  No- 
vember 23,  1903,  denies  the  charges  of  the 
cross-petition. 

At  tbe  hearing  tbe  petitioner  failed  to 
produce  any  proof  of  the  truth  of  the.  alle- 
gations of  the  petition,  and  I  will  advise 
tbat  tbe  petition  be  dismissed,  with  costs. 

The  bearing  upon  tbe  cross-petition  and 
file  answer  thereto  was  proceeded  with. 

The  petitioner  objected  to  proceeding  with 
tbe  hearing  of  the  cross-petition  and  answer 
upon  tbe  ground  that  the  court  was  without 
power  to  grant  the  relief  prayed  for  by  the 
cross-petition,  contending  that  there  was  no 
warrant  for  such  practice. 

The  practice  of  filing  cross-petitions  in 
suits  for  divorce  is  well  established  in  this 
court,  and  has  received  its  sanction.  Gregory 
V.  Gregory,  68  Atl.  287  (Magle,  Oh.). 

Tbe  parties  to  this  suit  were  married  on 
the  18tb  day  of  February,  1901.  They  went 
to  live  at  the  house  of  the  wife's  parents, 
at  Bayonne,  N.  J.,  the  wife  at  that  time  being 
19  and  tbe  husband  20  years  of  age.  He 
was  the  captain  of  a  dredjge  operating  in  and 
about  tbe  waters  adjacent  to  New  York. 

Although  the  husband  manifested  a  lack 
of  proper  marital  feeling  towards  tbe  wife 
f  pm  the  beginntiig,  they  continBed  to  reside  ■ 
together  until  April.  1902,  the  husband  oc- 
casionally leaving  the  wife  prior  to  that  time, 
but  returning  to  ber. 

At  the  date  last  mentioned  be  left  his  wife, 
and  went  to  live  at  Hoboken,  in  tbe  flat  or 
apartment  of  a  woman  named  Kate  Mc- 
Manus. 

I  find  tbat  while  residing  in  the  house  at 
Hoboken,  N.  J.,  with  Kate  McManus,  in  the 
spring  or  summer  of  1002,  tbe  petitioner  com- 
mitted sdnltery  with  her. 

He  resumed  marital  relations  witb  bis 
wife  In  July,  1902,  and  actually  went  back 
to  ireslde  with  ber  at  ber  parents'  home  at 
Bayonne  In  September  of  that  year,  and  con- 
tinued to  reside  with  her  until  the  4th  day  of 
February,  1903. 

At  the  time  of  the  resumption  of  marital 
relations  in  July,  1902,  he  was  sufTerlng  from 
gonorrhea,  which  disease  he  at  tbat  time 
communicated  to  his  wife. 

She  consulted  a  physician,  and  learned 
from  blm  the  nature  of  the  disease.  She 
knew  that  it  had  been  communicated  to  ber 
by  ber  husband,  and  she  accused  him  of  it. 

According  to  her  version  of  this  incident, 
be  replied  that  be  had  acquired  the  disease 
as  a  result  of  a  sprain,  and  she  testlfles  that 
she  believed  this  explanation. 

He  does  not  deny  tbat  he  was  suffering 
from  tbe  disease,  and  suggests,  rather  than 
testifies,  that  it  came  from  bis  wife  to  him. 
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Tbere  Is  no  contention  on  the  part  of  tbe 
crosB-petltloner  that  the  proofs  show  any  act 
of  adultery  committed  by  the  husband  after 
his  return  in  July,  1902. 

The  petitioner,  at  tbe  bearing,  sought  to 
defeat  the  cross-petitioner  by  showing  that 
she  had  condoned  his  offense. 

"To  enable  a  defendant  to  avail  himself 
of  condonation  as  a  defense  to  a  suit  for  di- 
vorce, be  must  set  it  up  either  by  plea  or  an- 
swer." Warner  v.  Warner,  81  N.  J.  Eq.  225 
(Van  Fleet,  V.   0.). 

In  tbe  present  case  tbe  answer  to  the  crosa- 
petltion  l8  entirely  silent  on  this  subject. 

Since  tbe  cross-petitioner  did  not  object 
to  tbe  testimony  adduced  by  the  petitioner  in 
support  of  his  defense  of  condonation,  no 
barm  will  be  done  by  permitting  the  petition- 
er to  file  a  supplemental  answer  to  the  cioss- 
petitlon  setting  up  this  defense. 
'  This  Is  the  practice  as  sanctioned  by  tbe ' 
courts.  Warner  v.  Warner,  supra;  Seebur- 
ger  V.  Seeburger  (Err.  &  App.)  67  N.  J.  Eq. 
631,  42  Atl.  728. 

Tbe  husband  testifies  that  in  tbe  months 
of  May  and  June,  1901  (Just  before  tbe  bear- 
ing of  this  suit),  be  met  bis  wife  several 
times  at  night,  by  appointment,  upon  tbe 
streets  of  Bayonne,  and  that  tbey  went  into 
a  clump  of  wood  bordering  a  street  of  Bay- 
onne, and  there  had  sexual  Intercourse.  The 
wife  denies  this,  and  produced  several  wit- 
nesses whose  testimony,  if  true,  entirely  dis- 
proves tbe  testimony  of  tbe  busband  on  this 
point. 

I  do  not  believe  bis  testimony,  and  do  not 
find  any  ground  for  the  defense  of  condona- 
tion in  any  conduct  of  the  wife  after  Febru- 
ary 4,  1903. 

This  leaves  for  determination  the  question 
whether  her  conduct  in  resuming  marital  re- 
lations with  her  busband  in  July,  1902,  and 
continuing  them  to  February,  1903,  under 
tbe  circumstances  of  this  case,  amounts  to 
condonation. 

The  husband  was  suffering  from  gonorrhea 
at  the  time  he  returned  to  her  in  July,  1902. 

Since  she  acquired  the  disease  from  him 
at  that  time,  she  had  knowledge  of  that  fact 

If  knowledge  of  that  fact  was  sufflcient  to 
apprise  her  that  he  had  been  unfaithful  to 
her,  then  she  must  be  held  to  have  condoned 
Ills  offense  by  the  resumption  of  marital  re- 
lations with  him. 

Chancellor  Green,  in  Mount  v.  Mount,  15 
N.  J.  Eq.  162,  82  Am.  Dec.  276,  speaking  with 
reference  to  the  effect  of  proof  that  the  bus- 
l>and  was  affected  with  a  venereal  disease, 
said:  "•  •  •  The  existence  of  tbe  dis- 
ease in  tbe  busband  is  consistent  with  the 
adultery  of  the  husband,  with  Its  having  been 
communicated  by  the  wife,  and  with  acci- 
dental communication  of  it." 

Tbe  explanation  made  by  the  busband  to 
tbe  wife  in  the  case  at  bar  left  him  blame- 
less, and  attributed  the  contraction  of  the 
disease  to  causes  other  than  sexual  inter- 
course. 


Apart  from  the  Impropriety  of  permlttinjg 
a  busband  to  set  up  a  defense  based  upon 
tbe  proposition  that  the  wife  should  not  have 
believed  his  statements  to  ber,  but  should 
have  known  their  falsity,  the  defense  cannot 
be  sustained. 

Condonation  is  based  upon  knowledge  by 
the  offended  party  of  the  offense,  and  of 
facts  reasonably  within  the  power  of  such 
party  to  prove. 

In  the  case  at  bar  the  wife  is  not  shown 
to  have  bad  any  knowledge  or  information 
concerning  her  husband's  conduct,  except 
knowledge  of  the  fact  that  be  was  suffering 
with  gonorrhea. 

She  was  entitled  to  believe  his  statement 
of  the  cause  of  that  disease. 

It  does  not  lie  in  bis  mouth  now  to  say 
that  she  should  have  disbelieved  him. 

She  testifies  that  she  did  believe  him,  and 
that  it  was  not  until  long  afterwards,  and, 
as  tbe  testimony  shows,  after  she  bad  filed 
her  answer  in  this  suit,  that  two  former 
friends  of  the  husband  (Bloodgood  and  Kais- 
er) visited  her,  and  Informed  her  of  her  hus- 
band's conduct  with  Kate  McManua. 

It  was  not  until  this  communication  was 
made  to  ber  that  she  bad  knowledge  of 
facts,  or  of  any  way  to  obtain  evidence  of 
facts,  which  proved  the  commission  by  her 
husband  of  adultery. 

The  law  is  slower  to  infer  condonation 
from  the  acts  of  an  offended  wife  than  from 
those  of  an  offended  husband.  The  reason 
for  this  attitude  and  ot  tbe  reluctance  of  tbe 
courts  to  absolve  the  husband  from  the  con- 
sequences of  the  wrong  he  has  done  bis  wife, 
if  it  be  not  clearly  proven  that  she  knew  of 
and  condoned  the  offense,  is  clearly  stated 
by  Vice  Chancellor  Van  Fleet  In  Sbackleton 
T.  Sbackleton,  48  N.  J.  Eq.  367,  21  AU.  S35. 
27  Am.  St  Rep.  478. 

I  conclude,  therefore,  that  the  petitioner 
failed  to  make  out  the  defense  of  condona- 
tion, and  that  the  cross-petitioner  Is  entitled 
to  a  decree  of  divorce  because  of  tbe  adul- 
tery of  the  petitioner,  and  I  will  so  advise. 

(87  N.  J.  K.  S34) 

BOOEBS  T.  BOOEBS. 

(CV>art  of  Cyhancery  of  New  Jersey.    Auk.  90. 
1904.) 

niVOBCE— ADUMEBY— COHDONATIOH. 

1.  Sexual  intercourse  by  husband  and  wife  aft- 
er he  has  knowledge  and  means  of  proving  her 
adultery  la  condonation;  forgiveness  not  beine 
necessary. 

Suit  by  Benjamin  H.  Bogers  against  Zal- 
dee  W.  Bogers.    Petition  dismissed. 

Francis  Scott  for  petitioner.  Addison  Ely. 
for  defendant 

OABBISON,  V.  O.  This  is  a  petition  filed 
by  the  husband  against  bis  wife  cliarging  her 
with  adultery,  and  praying  for  an  absolute 
divorce. 

f  1.  S«e  Divorce,  vol.  17,  Cent  Die-  U  11*.  ITS. 
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The  parties  to  this  suit  were  married  la 
1867. 

The  petitioner  la  a  physician,  practicing 
at  Paterson,  N.  J. 

They  seem  to  have  llTed  contentedly  to- 
'  gether  until  the  summer  of  1803. 

In  the  snmner  of  1902  the  brother  of  the 
petitioner,  at  whose  cottage  at  Ocean  Orove 
the  defendant  lodged  for  a  time.  Informed 
the  petitioner  of  certain  conduct  of  the  de- 
fendant with  WUllam  Hobson,  and  for  this 
the  husband  rebuked  her,  but  they  continued 
to  live  together  as  before,  and  the  husband 
continued  to  employ  Hobaon  at  his  office  in 
Paterson. 

The  office  was  in  the  house  where  the  peti- 
tioner and  his  wife  resided. 

William  Hobson  was  a  yoimg  man  of  18, 
who  for  some  time  was  in  the  employ  of  the 
petitioner,  assisting  him  in  his  laboratory. 

In  the  month  of  June,  1903,  a  colored  boy 
hi  the  employ  of  the  petitioner  told  the  peti- 
tioner that  he  had  seen  Hobson  and  the  de- 
fendant embracing  and  kissing  each  other 
in  the  house  at  Paterson. 

The  other  witnesses  subsequently  produced 
at  the  trial  related  their  stories  to  him,  and 
the  petitioner  himself  had  been  the  wit- 
ness of  suspicious  occurrences. 

From  this  time  on  the  petitioner  began  to 
accuse  the  defendant  of  adultery  with  Hob- 
son. 

He  consulted  counsel,  and  in  the  presence 
of  such  counsel  and  of  the  mother  of  the 
defendant  and  of  his  brother  he  accused  her 
of  Infidelity. 

He  and  his  brother  testify  that  at  that 
time  she  confessed  that  she  had  been  guilty 
of  adultery  upon  one  occasion  with  Hobson. 

The  mother  of  the  defendant  testifies  that 
the  defendant  stood  mute,  and  afterwards 
that  she  denied  that  she  had  been  guilty. 

The  counsel  of  the  petitioner,  who  waa 
present,  testifies  that  the  wife  did  not  deny, 
but  that  she  said  that  married  people  often 
made  mistakes  and  afterwards  came  together 
again. 

The  defendant  denies  that  she  made  any 
confession. 

Apart  from  the  alleged  oral  confession 
of  the  defendant,  the  evidence  adduced  by 
the  petitioner  was  of  three  kinds:  testimony 
as  to  the  conduct  of  the  defendant  and  Hol>- 
son  while  together,  letters  of  the  defendant  to 
the  petitioner,  and  letters  of  the  defendant 
to  Hobson. 

■  Hobson  was  sworn  as  a  witness  on  behalf 
of  the  petltionor,  but  was  not  questioned  as 
to  his  relations  with  the  defendant 
.  The  testimony  of  the  conduct  of  the  de- 
fendant and  Hobson  while  together  is  mea- 
get,  and  is  of  little,  if  any,  value,  in  aiding 
to  arrive  at  the  truth. 

I  think  the  defendant  undoubtedly  had 
conceived  an  affection  for  Hobson,  and  that 
she  was,  as  the  witnesses  phrase  it  in  their 
testimony,  indiscreet  in  her  conduct  with 
him;  but  the  testimony  of  the  witnesses  as 


to  the  actions  of  the  defendant  and  Hobson 
when  together  falls  far  short  of  such  con- 
vincing or  persuasive  evidence  as  is  neces- 
sary as  a  iMisls  for  a  finding  that  the  de- 
fendant was  guilty  of  adultery. 

There  are  many  sentences  in  the  letters 
written  by  the  defendant  to  the  petitioner 
which  are  Inconsistent  with  her  innocence; 
and  there  are  some  sentences  in  her  letters 
to  Hobson  which,  by  inference,  imply  a  guilty 
connection  l)etween  her  and  him. 

Were  it  necessary  to  decide  whether  a 
finding  of  adultery  could  be  based  upon  the; 
evidence  in  this  suit,  embarrassment  would 
be  found  in  the  principle  enunciated  in  Klo- 
man  v.  Kloman,  62  N.  J.  Bq.  153,  49  Atl. 
810  (Reed,  V.  C),  that  the  confession  of  the 
wife  in  the  oral  statement  and  in  the  let- 
ters is  not  sufficient  in  this  state'  to  base  a 
decree  or  finding  upon. 

And  if  In  the  suit  at  bar  it  Is  attempted  to 
find  corroboration  to  aid  the  confession,  the 
corroborating  evidence  Is  very  slight 

However,  I  do  not  find  it  necessary  to  de- 
cide the  fact  of  the  defendant's  guilt. 

The  husband  began  his  accusations  of  adul- 
tery against  his  wife  about  June  25,  1903, 
"after,"  as  he  says,  "I  became  convinced 
of  a  knowledge  of  her  adultery." 

From  that  time  until  July  1,  1903,  they 
continued  to  occupy  the  same  bed. 

He  admits  that  they  did  occupy  the  same 
bed  some  of  the  time,  but  Insists  that  he 
was  ill,  and  that  they  did  not  have  sexual 
intercourse. 

She  asserts  that  they  occupied  the  same 
bed  all  of  that  time,  and  that  they  did  have 
sexual  intercourse. 

There  is  the  8am«  reason  for  inferring 
that  sexual  intercourse  was  attendant  iu>on 
the  continuation  of  connnblal  relations  in 
this  case  as  there  was  in  the  case  of  Todd  v. 
Todd  (N.  J.  Ch.)  37  Atl.  766  (Grey,  V.  0.). 

The  constant  theme  .of  conversation  be- 
tween them  during  this  time  waa  the  ac- 
cusation that  he  made  against  her. 

Hobson  continued  to  l>e  received  by  the 
husband,  and  was  a  party  to  many  of  the 
talks  about  the  matter. 

I  find  that  at  that  time  it  was  the  general 
understanding  that' the  wife  should  go  away 
for  two  years,  that  the  husband  should  sup- 
ply her  with  money,  and  that  at  the  end  of 
that  time  he  should  procure  a  divorce  for 
desertion. 

I  believe  that  he  expressed  this  as  his 
wish,  and  that  she  agreed  to  comply  with 
it,  and  that  her  hope  was  that  she  could 
effect  a  reconciliation  with  him  and  resume 
tlieir  married  life  together. 

About  the  1st  of  July  she  left  for  the 
country. 

After  she  bad  been  away  a  month,  and 
about  July  31,  1903«  he 'requested  her  to  re- 
l3>m. 

His  object  in  having  her  return  to  the  state 
of  New  Jersey  was  to  enable  him  to  liave 
served  upon  her  the  citation  in  this.  suit,  he 
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having  caused  the  aolt  to  be  brought  in  July, 
1803. 

The  charge  In  the  petition  la  the  commis- 
Blon  of  adultery  with  Hobaon  at  Ocean  Orore 
and  at  Paterson. 

She  did  return,  and  went  to  her  father's 
house  at  Hackensack,  and  for  the  next  15 
days  they  met  upon  several  occasions,  be 
going  to  Hackensack  to  her  father's  house. 

Her  father  was  111,  and  the  petitioner  baA 
been  or  was  then  attending  him. 

The  defendant  testifies  that  upon  some  of 
the  occasions  of  their  meeting  at  her  father's 
house  In  August  of  1003  they  bad  sexual  In- 
tercourse. 

The  petitioner  denies  this. 

There  are  witnesses  corroborating  to  some 
extent  the  testimony  of  the  defendant  in 
this  respect 

It  is  not  denied  tliat  from  an  early  period 
in  the  insistment  of  tbe  petitioner  that  the 
defendant  was  guilty  of  adultery  he  endeav- 
ored to  get  from  her  a  written  statement  of 
her  guilt,  probably  with  tbe  beUef  that  it 
would  be  conclnslre  evidence  in  the  suit. 

At  these  meetings  in  Hackensack  in  Au- 
gust, 1903,  he  was  constantly  requesting  ber 
to  copy,  sign,  and  give  to  him  a  letter,  com- 
posed by  him,  in  wlUcb  she  confessed  ber 
guilt. 

I  find  that  after  his  accusation  in  Jnne^ 

1903,  based  as  that  accusation  was  upon  all 
of  the  oral  evidence  since  produced  in  the 
trial,  and  after  the  bringing  of  the  suit  in 
July,  1903,  the  petitioner  and  defendant  in- 
dulged in  sexual  intercourse. 

I  conclude  that,  as  the  wife  stated  in  a 
letter  to  her  husband  In  January,  1904,  be 
treated  ber  as  his  wife  for  many  weeks  after 
he  became  convinced  of  her  guilt. 

Tbe  language  of  her  letter  of  January  16, 

1904,  Is,  "You  certainly  treated  me  of  your 
own  desire  and  accord  for  many  weeks  as 
your  wife,  and  yet  yon  say  you  cannot 
now." 

I  do  not  believe  that  he  at  any  time  for- 
gave her  In  tbe  sense  that  he  wiped  out  the 
past  for  the  purpose  of  beg^lnning  life  again 
with  her. 

The  testimony  convinces  me  that,  what- 
ever other  reasons  may  have  actuated  his 
conduct,  be  kept  upon  affectionate  and  inti- 
mate terms  with  bis  wife,  after  be  was  con- 
vinced of  her  guilt,  and  after  be  was  pos- 
sessed of  all  the  oral  evidence  that  he  atter^ 
wards  produced,  for  the  purpose  of  obtain- 
ing from  her  a  written  confession  of  ber  guilt, 
which  he  undoubtedly  believed  would  be  all 
the  proof  needed  in  his  suit 

If  the  essence  of  condonation  Is  forgive- 
ness in  the  usual  signitlcatlon  of  that  word, 
then  tbe  conduct  of  the  petitioner  In  this 
case  does  not  amount  to  condonation. 

But  I  conceive  that,  although  the  etymol- 
ogy of  tbe  word  and  its  definition  and  use 
by  many  courts  imply  forgiveness,  the  ap- 
plication of  the  principle  of  condonation  to 
proven  facts  by  our  own  and  other  courts  la 


with  no  reference  whatever  to  tbe  presence 
or  absence  of  forgiveness. 

The  law  undoubtedly  favors  the  marriage 
relation  and  Its  continuance. 

It  places  at  the  disposition  of  the  offended 
party  a  remedy  enabling  tbe  offended  party 
to  break  tbe  relation  by  proper  application  to 
a  court  upon  proof  of  certain  defined  offenaea 

If,  after  an  offense  has  been  committed, 
and  tbe  offended  party  has  become  possessed 
of  knowledge  of  the  offense  and  of  the  means 
of  proving  it,  the  offended  party  elects  to 
forego  a  remedy  which  the  law  affords,  he  or 
she  is  said  to  have  condoned  the  offense. 

I  do  not  think  that  courts  now  seek  to 
-discover  the  reasons  which  induce  the  of- 
fended party  to  forego  the  remedy  afforded. 

It  has  always  been  tbe  law  that  proof  of 
sexual  Intercourse  after  knowledge  of  and 
means  of  proving  the  offense  constituted 
condonation. 

This,  of  course,  would  not  be  so  if ,  in  ad- 
dition to  the  proof  of  sexual  Intercourse  after 
knowledge  of  the  offense,  it  was  a  necessary 
element  of  condonation  to  show  tliat  the 
offended  party  had  forgiven  the  offense. 

It  is  not  an  answer  to  suggest  that  the 
law  implies  forgiveness,  because  there  are 
innumerable  instances  in  which  the  proofs 
show  that  the  offended  party  resumed  mar- 
ital relations  tor  reasons  absolutely  incon- 
sistent with  forgiveness,  and  many  others  in 
which  the  reasons  contained  no  element  of 
forgiveness. 

The  case  of  Todd  T.  Todd  QX.  3.  Cta.)  37 
Atl.  766,  is  of  that  class. 

I  think  that,  if  we  treat  the  doctrine  of 
condonation  as  based  upon  tbe  election  of 
tbe  offended  party  to  forego  the  runedy 
which  a  full  knowledge  of  the  offense  en- 
ables him  to  apply  if  be  will,  we  will  be 
able  more  readily  to  reconcile  the  decisions 
of  tbe  courto  upon  this  subject 

Since  I  find  in  the  case  at  bar  that  the 
petitioner,  after  being  convinced  of  tbe  guilt 
of  his  wife,  and  after  having  in  bis  posses- 
sion evidence  upon  which  he  based  bis  suit 
continued  to  have  sexual  interconise  wldi 
the  defendant  I  conclude  that  she  has  made 
out  the  defense  of  condonation,  and  tliat  the 
petition  must  be  dismissed,  with  coots. 

The  petitioner  urges  upon  the  oourto  that 
condonation  Is  limited  and  conditioaal,  and 
tliat  the  letters  written  by  the  defendant  to 
Hobson,  after  the  resumption  of  marital  re- 
lations by  the  petitioner  and  his  wife,  broke 
the  condition,  and  restored  to  tbe  petltlooer 
the  remedy  waived  by  tbe  condonation. 

In  the  case  of  Warner  y.  Warner,  31  N.  J. 
Bq.  225,  Vice  Oumcellor  Van  Fleet  said. 
"The  commission,  subsequently,  of  any  of- 
fense which  falls  within  the  cognisance  of  a 
matrimonial  court,  is  a  violation  of  tbe  con- 
dition and  vitiates  the  pardon." 

There  Is  no  proof  of  any  offense  such  as 
that  referred  to  in  the  above  qnototion. 

I  will  therefore  advise  a  decree  as  hereto- 
fore stated. 
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BUST  ▼.  FBAMIL 

(Superior  Conrt  of  Delaware.    Soaaex.    April  7, 

1904.) 

WBITft— BXTUBR-^UCOBO. 

1.  Tile  place  of  return  of  a  writ  la  not  anffi* 
ciently  atated  by  the  record  atating  it  to  bav« 
been  returned  "before  B.,  one  of  the  Justicea  of 
the  peace  for  the  county  aforeaald,  at  hia  o^ 
flee  at  home." 

Appeal  from  Orptaans'  Court,  Sonex 
County. 

Action  Iqr  Joseph  K.  Frame  against  Alfred 
li.  Rust  Judgment  for  plaintiff.  Defendant 
appeals  with  certiorari.    Reversed. 

Certiorari  to  William  H.  Betts,  a  Jna^ce  of 
the  peace  in  and  for  Sussex  conntr.  Tbe 
record  Showed  ttie  place  of  retom  of  tbe  war- 
rant as  "before  William  H.  Betts,  one  of  tbe 
Justices  of  the  peace  for  the  county  af oresaldt 
at  his  office  at  home,"  etc.  Among  the  ex- 
ceptions filed  to  the  record  was  the  follow- 
ing:  'rrhat  the  place  of  return  of  said  writ 
Is  not  sufficiently  stated."  Coulter  t.  Lay- 
ton,  1  Bar.  494. 

Argued  before  LORB,  0.  J^  and  SPSU- 
AMCB  and  BOTCB,  JJ. 

Charles  W.  Cnllen,  for  appellant  John  Bf. 
Blchardson,  for  respondent 

LORE,  C.  J.  We  do  not  think  the  place  Is 
specified  In  tbe  record  wltb  sufficient  a» 
curacy  under  the  statute. 

Let  the  Judgment  below  be  reversed. 


(5  P*D.  U) 

In  re  MILLS  et  aL 

fCpnrt  of  (General  Sessions  of  Delaware.    Sns> 

sex.    April  8,  1904.) 

HIOHWAYS— TKnmON. 

1.  A  petition  for  a  road  "commendnK  at  a 
stalce  *  *  *  on  the  line  between  tbe  land  ffi( 
*  *  •  M.  and  C."  la  too  indefinite  as  to  where 
the  road  shall  begin. 

Petition  of  Miles  J.  Mills  and  WUllam  J. 
Clrwlthln  for  a  private  road  In  Cedar  Creek 
Hundred,  Sussex  county.    Dismissed. 

Tbe  petition  described  tbe  road  laid  out 
as  "commencing  at  a  stake  driven  in  tbe 
ground  on  tbe  line  between  the  land  of  the 
said  Miles  J.  Mills  and  William  J.  Clrwlthln, 
in  tbe  hundred,  county,  and  state  aforesaid, 
thence  running  in  a  southwest  course,"  etc. 

Argued  t>efore  LORE,  a  J.,  and  SPRU- 
AMCB  and  BOYCB,  JJ. 

Robert  C.  White,  for  petitioners.  Oharlea 
P.  Richards,  for  respondents. 

Mr.  Richards,  for  exceptants,  objected  to 
the  above  description  as  too  indefinite,  and 
asked  that  the  petition  be  dismissed. 

LORB,  C.  J.  We  hardly  think  tbe  petition 
designates  with  sufficient  clearness  where  the 
road  should  begin.  It  should  state  some  dis- 
tance from  some  place. 

Let  tbe  petititm  be  dismissed. 


(4  Pan.  477) 
EBNNBDX   V.   DBLAWARB   COTTON   CO. 
(Superior  Court  of  Delaware.     New  Castle. 
Dec.  14,  1908.) 

WBOHOrai.    DXAXH— BIOHI    OV    AOXIOH    OV 
rAXHKB. 

1.  A  father  cannot  recover  for  death  of  a 
minor  child ;  there  being  no  richt  of  action  at 
conunon  law  for  wrongful  deatn,  and  St.  1866 
(16  Del.  Laws,  p.  28,  c.  31)  f  2,  as  amended  by 
22  Del.  Laws,  p.  500,  c  210,  giving  such  a  right 
only  to  the  widow  or  widower  of  deceased,  or,  if 
there  be  none,  then  to  deceased's  personal  repre- 
sentatives. 

Action  by  James  B.  Kennedy  against  tbe 
Delaware  Ck>tton  0>mpany.  Defendant  de- 
murs, to  the  declaration.  Demurrer  sustain- 
ed. 

This  was  an  action  brought  by  James  B. 
Kennedy,  the  father  of  James  Lea  Kennedy, 
deceased,  a  minor,  to  recover  damages  for 
tbe  loss  of  services  of  said  minor,  and  for 
expenses  to  which  said  father  had  been  put 
by  reason  of  the  instantaneous  killing,  on 
October  25,  1001,  of  his  said  son,  who  was 
employed  by  the  defendant,  and  whose  death 
was  alleged  to  have  been  due  to  tbe  negli- 
gence of  the  defendant  On  July  1,  1903,  an 
amended  declaration  was  filed,  consisting 
of  five  counts,  beginning  as  follows:  "And 
also  for  that  whereas,  heretofore,  to  wit  at 
tbe  time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  the  said  the  Dela- 
ware Cotton  Company,  the  defendant  above 
named,  was,  and  still  is,  a  corporation  ex- 
isting under  the  laws  of  the  state  of  Dela- 
ware, in  control  of  and  operating  a  certain 
factory  at  the  city  of  Wilmington,  in  the 
county  of  New  Castie  aforesaid,  and  the  said 
plaintiff's  son,  James  Lea  Kennedy,  was 
then  and  there  a  minor,  hired  and  employed 
by  the  said  defendant  to  work  for  it  in  its 
said  factory.  And  the  said  plaintiff  avers 
that  heretofore,  to  wit  on  tbe  25th  day  of 
October  A.  D.,  1901,  at  New  Castie  county 
aforesaid,  the  said  defendant  negllgentiy 
and  carelessly  permitted  the  belt  of  a  cer- 
tain calender  In  Its  said  factory  to  be  and 
remain  out  of  order  and  r^air,  and  that 
the  said  James  Lea  Kennedy,  who  was  then 
and  there  engaged  in  his  occupation,  as  afore- 
said, and  at  work  at  or  upon  tbe  said  cal- 
ender. In  the  exerdse  of  due  care  and  cau- 
tion on  his  part  was,  by  reason  of  tbe  belt 
of  said  calender  so  being  out  of  order  and 
repair,  as  aforesaid,  caught  by  and  between 
tbe  belt  pulleys,  frame,  and  shafting  of  said 
calender,  and  thereby  greatiy  Injured,  and 
the  bead  of  the  said  James  Lea  Kennedy  was 
thereby  crushed  and  mangled,  and  be,  the 
said  James  Lea  Kennedy,  was  by  means  of 
tbe  premises,  by  and  through  the  aforesaid 
negligence  and  carelessness  of  the  said  de- 
fendant Instantly  killed,  to  wit  the  day  and 
year  aforesaid,  at  New  Castle  county  afore- 
said: that  at  tbe  time  said  injuries  were  re- 
ceived, as  aforesaid,  by  the  said  James  Lea 

f  L  See  Deatb,  vol.  IS.  Cent  Olc  |  It. 
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K^ennedy,  he  lived  with,  and  contributed  his 
weekly  earnings'  to,  his  father,  tibe  said  plain- 
tiff; that  by  reason  of  said  injuries,  so  re- 
ceived, as  aforesaid,  by  the  said  James  Lea 
Kennedy,  the  said  plaintiff  was  pnt  to  great 
personal  expense,  and  was  compelled  to,  and 
did,  lay  out  and  expend  large  sums  of  mon- 
ey; that  by  reason  of  the  said  Injuries,  so 
received,  as  aforesaid,  by  the  said  James  Lea 
Kennedy,  the  said  plaintiff  has  been  depriv- 
ed of  the  value  of  the  services  of  the  said 
James  Lea  Kennedy  since  the  date  of  his 
said  Injuries  and  death,  and  will  be  deprived 
of  his  said  services,  and  the  value  thereof, 
until  he,  the  said  James  Lea  Kennedy,  would 
have  attained  the  age  of  twenty-one  years, 
to  wit,  for  the  space  of  seven  years,  to  wit, 
at  New  Castle  county  aforesaid.  Wherefore, 
by  reason  of  the  premises,  the  said  plaintiff 
aalth  that  he  Is  Injured  and  hath  sustained 
damage  to  the  amount  of  seven  thousand  dol- 
lars, and  therefore  he  brings  his  suit."  The 
other  counts  were  similar  to  the  above.  The 
defendant  demurred  generally  to  the  above 
declaration. 

Argued  before  LORB,  O.  J.,  and  SPBU* 
ANOB  and  BOYCB,  JJ. 

William  S.  Hllles,  for  demurrant 

This  action  U  brought  by  James  B.  Ken* 
nedy,  as  the  father  of  James  Lea  Ken- 
nedy, to  recover  damages  for  loss  suffered 
by  him.  Including  loss  of  services,  expense 
to  which  the  plaintiff  was  put,  etc-  The 
first,  second,  third,  and  seventh  counts  charge 
that;  by  reason  of  the  negligence  of  the  de- 
fendant, the  son  was  caught  in  certain  ma- 
chinery, end  instantly  killed.  The  fourth, 
fifth,  and  sixth  counts  charge  that  the  son 
was  80  badly  hurt  that  he  died  therefrom  on 
the  same  day.  The  question  raised  by  th« 
demurrer  is  whether  a  father  can  maintain 
any  action  for  damages  accruing  to  him  by 
reason  of  the  death  of  his  son,  and  the  con- 
sequent loss  of  services,  etc. 

It  is  respectfully  submitted  that  no  such 
action  can  be  maintained  in  this  stat&  The 
BngUsb  law  on  thlH  subject  commenced 
with  the  case  of  Higglns  v.  Butcher,  2  Rolle's 
Abr.  575,  wh«re  the  plaintiff  brought  an  ac- 
tion against  the  defendant  for  beating  his 
wife,  whereof  she  died,  etc.  The  court  held 
that  the  action  could  not  be  maintained; 
Tanfield,  J.,  saying:  "If  a  man  beats  the 
servant  of  J.  8.  so  that  he  dies  of  the  bat- 
tery, the  master  shall  not  have  an  action 
against  the  other  for  the  battery  and  loss 
of  service,  because  the  servant  dying  of  the 
extremity  of  the  battery,  it  Is  now  become 
an  offense  of  the  crown,  being  converted  into 
felony,  and  that  drowns  the  particular  of- 
fense and  private  wrong  offered  to  the  mas- 
ter before,  and  his  action  is  therefore  lost 
Quod  Fonner  and  Yelverton  concesserunt" 
This  case  was  decided  in  1606,  and  the  ques- 
tion does  not  seem  to  have  arisen  again  in 
Bngland  until  1808,  when  the  case  of  Baker 
V.  Bolton,  1  Camp.  493,  was  decided.    This 


was  an  action  by  a  husband  for  the  loss  of 
comfort  fellowship,  and  assistance  of  his 
wife,  killed  by  the  negligent  overturning  of 
a  stagecoach;  and  in  this  case  Lord  ESIen- 
borough  laid  down  the  celebrated  proposition 
that  "in  a  civil  court  the  death  of  a  human 
being  could  not  be  complained  of  as  an  in- 
Jury."  In  Osbom  v,  Gillett,  L.  K.  8  Excb. 
p.  88,  decided  in  187S,  the  plaintiff  brought 
an  action  for  the  loss  of  services  of  his 
daughter,  who  was  run  over  by  the  wagon 
of  the  defendant  was  thereby  wounded  and 
Injured,  and  by  reason  thereof  afterwards 
died,  and  also  was  put  to  expense  for  her 
burial,  etc.  There  were  two  pleas,  the  first 
of  which  was  that  the  daughter  was  killed 
upon  the  spot.  The  case  was  argued  before 
Kelley,  Plgott,  and  Bramwell,  and  the  plea 
was  held  good  by  a  majority  of  the  Judges, 
and  It  is  interesting  to  note  that  the  cases 
cited  by  the  court  are  Baker  v.  Bolton,  si^ 
pra,  the  two  American  cases  of  EAen  v.  Rail- 
way Company,  14  B.  Mon.  204,  and  Carey  v. 
Railway  Company,  1  Cush.  475,  48  Am. 
Dec.  616^  and  Seward  v.  Vera  Cruz,  10  .^p. 
Cas.  59,  66,  70. 

The  law  In  Bngland  was  changed  by  Lord 
Campbell's  Act  {9  &  10  Vlct  c.  93),  the  recital 
of  which  act  recognisses  the  common  law  of 
Bngland  at  the  time  of  its  passage  and  is  as 
follows:  "Whereas  no  action  at  law  is  now 
maintainable  against  a  person,  who  by  his 
wrongful  act  neglect  or  default  may  have 
caused  the  death  of  another  person,  and  it 
is  oftentimes  right  and  expedient  that  the 
wrongdoer  in  such  cases  shall  be  answera- 
ble in  damages  for  the  Injury  so  caused  by 
him."  This  was  the  law  in  Bngland,  and 
the  American  law,  with  the  exception  of  a 
very  few  cases,  has  adopted  the  same  rule. 

The  earliest  cases  in  this  country  were  that 
of  Carey  v.  Railroad  Company  and  Skin- 
ner V.  Railroad  Company,  considered  togeth- 
er by  the  Supreme  Court  of  Massachusetts 
in  1848.  1  Cush.  475,  48  Am.  Dec.  616.  The 
first  of  these  was  an  action  by  a  wife  to  re- 
cover damages  for  the  death  of  her  hus- 
band, and  the  second  was  an  action  to  re- 
cover for  the  loss  of  service  of  a  son  killed 
in  a  railroad  accident  Metcalf,  J.,  deciding 
the  case,  holds  that  neither  action  will  lie. 
See,  also,  the  following  cases:  Sullivan  v. 
Union  Pacific  Railroad  Co.  (C.  0.)  2  Fed. 
447;  Kramer  v.  Railroad  Company,  25  Oal. 
435;  Nickerson  v.  Harrlman,  38  Me.  277: 
Scheffier  v.  Railroad  Co.,  32  Minn.  125,  IS 
N.  W.  656;  Sherman  v.  Johnson,  58  Vt  40. 
2  AU.  707;  Davis  v.  Railroad  Co.,  13  8.  W. 
801,  58  Ark.  117,  7  L.  R.  A,  283;  Mobile  Life 
Insurance  Company  v.  Brame,  95  U.  8.  754. 
24  L.  Ed.  580;  The  Harrlsburgh,  119  D.  S. 
199,  7  Sup.  Ct  140,  30  L.  Ed.  358;  Hyatt  v. 
Adams,  16  Mich.  180;  Green  v.  Railroad  Co., 
•41  N.  Y.  294. 

The  cases  In  America  seemingly  holding 
a  contrary  doctrine  are  Cross  v.  Outhery,  2 
Root  60,  1  Am.  Dec.  61;  Ford  v.  Monroe,  20 
Wend.  210;    James  v.  Christy,  18  Mo.  162; 
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Sullivan  T.  Union  Pacific  Ballroad  Co.,  8 
JiUl.  334,  Fed.  Caa.  No.  13,580.  Of .  ttaeae 
cases,  Cross  t,  Gutber^  cannot  be  reconciled 
wltb  tbe  later  case  of  Ooodsell  ▼.  Bailroad 
Co.,  33  Conn.  65.  Ford  t.  Monroe  was  dla- 
tinctly  overruled  by  tbe  Court  of  Appeals  in 
Green  v,  Ballroad,  "tt  N.  Y.  294,  and  Sulli- 
van V.  Union  Pacific  Bailroad  vras  overruled 
by  Insurance  Company  v.  Brame,  95  U.  & 
354.  21  L.  S!d,r  GSO.  In  Missouri  (James  ▼. 
Christy,  supra)  and  in  Georgia  (Shields  T. 
Xonge,  15  Ga.  349,  60  Am.  Dec.  698)  the  law 
is  otherwise.  For  a  comment  on  the  Ameri- 
lean  cases,  see  tbe  opinion  of  the  Supreme 
Court  in  Tbe  Harrisburgh,  page  204,  119  U. 
^.,  page  142,  7  Sup.  Ct.,  30  L.  Ed.  358.  See. 
also,  the  cases  cited  In  9  Bose's  notes,  page 

The  law  In  Delaware  follows  the  common 
law.  In  Szymanskl  t.  Blumentbal,  3  Penne- 
will.  658,  52  Atl.  347,  Judge  Grubb,.  speaking 
for  tbe  court,  says:  "In  respect  to  the  stat^ 
.ute  now  under  consideration,  it  must  be 
xemembered  that,  prior  to  the  enactment  of 
Liord  (Campbell's  Act  of  1846,  it  was  a  recog- 
nized maxim  of  the  common  law  in  England, 
-and  subsequently  In  this  country,  that  no 
action  at  law  was  maintainable  against  a 
person  who  by  his  wrongful  act,  neglect,  or 
default  may  have  caused  the  death  of  any 
person.  This  doctrine  was  first  Judicially 
declared  In  England  by  Lord  Ellenborough 
in  1808,  In  Baker  v.  Bolton,  1  Camp.  493, 
wherein  he  announced  tbe  proposition  that 
,'!ln  a  civil  court  the  death  of  a  human  being 
could  not  be  complained  of  aa  an  Injury." 
Hence  compensation  In  damages  was  not 
recoverable  for  either  the  injury  to  the 
deceased  or  the  loss  resulting  from  his  death 
to  those  who  were  permanently  deprived  of 
his  society,  protection,  or  support  But  so 
unsatisfactory,  if  not  irrational,  were  the 
reasons  given  for  this  alleged  common-law 
rule,  and  so  objectionable  were  the  hard- 
ships and  injustice  of  its  operation,  that  re- 
lief was  afforded  by  Lord  Campbell's  Act, 
which  conferred  a  right  of  action  for  the 
l)eneflt  of  tbe  wife,  husband,  parent,  and 
child  of  the  person  whose  death  shall  have 
been  wrongrfully  caused  by  another. 
'  The  text-books,  English  and  American,  are 
a  unit  in  announcing  this  to  be  the  law. 
The  whole  subject  Is  ably  and  thoroughly 
considered,  and  nearly  all  of  the  cases  cited. 
In  Tiffany,  Death  by  Wrongful  Act,  H  1-17, 
inclusive.  Pollock  on  Torts,  p.  64;  2  Thomp- 
son on  Negligence,  pp.  1272-1274;  Cooley  on 
Torts,  pp.  15,  26-29,  262.  In  1  Shearman  & 
Bedfield  on  Negligence,  |  124,  the  law  Is 
stated  as  follows:  "No  common-law  remedy 
for  Injuries  causing  death.  The  common  law 
allowed  of  no  remedy,  by  way  of  a  dvll  ac- 
tion, for  an  Injury  causing  the  death  of  a 
human  being.  Such  Injury  must  necessarily 
precede  death,  and  tbe  law  did  not  allow  any 
cause  of  action  for  an  Injury  to  tbe  person 
to  survive  blm.  The  husband  or  master  of 
tbe  deceased  was  not  allowed  to  sue,  because 


tbe  only  damage  recognized  by  the  law  was 
the  loss  of  service  during  the  lifetime  of  the 
servant,  and  the  death  of  the  servant,,  there- 
fore, worked  no  injury  to  the  master  of 
which  the  law  could  take  notice.  And  if  the 
act  causing  death  amounted  to  a  felony,  the 
general  rule  of  tbe  common  law,  forbidding 
any  civil  suit  upon  a  felony,  would  alone 
have  sufficed  to  exclude  a  claim  for  damages. 
Whatever  may  be  said  of  tliese  arguments, 
the  conclusiouB  thus  reached  formed  a  set- 
tled doctrine  of  the  common  law.  No  one, 
whether  as  executor,  master,  parent,  bus- 
band,  wife,  or  child,  or  In  any  other  right  or 
capacity,  could  maintain  an  action  for  dam- 
ages on  account  of  the  death  of  a  human  be- 
ing." 

Such  being  the  common  law,  the  statute 
of  1866  (16  Del.  Laws,  p.  28,  c.  31)  was  pass- 
ed, which  was  amended  by  chapter  210,  p. 
500,  22  Del.  Laws,  so  that  section  2  of  this 
statute  now  reads  as  follows:  "Whenever 
death  shall  be  occasioned  by  unlawful  vio- 
lence or  negligence,  and  no  suit  be  brought 
by  the  party  injured  to  recover  damages  dur- 
ing his  or  her  life,  the  widow  or  widower  of 
any  such  deceased  person,  or  if  there  be  no 
widow  or  widower,  the  personal  representa- 
tives may  maintain  an  action  for  and  re- 
cover damages  for  the  death  and  loss  thus 
occasioned."  This  statute  gives  no  right  of 
action  to  the  parent  for  the  loss  of  services 
or  other  injury  which  be  may  sustain  by  the 
death  of  his  son;  and  the  remedy,  being  stat- 
utory, can  only  be  Invoked  to  the  extent  and 
by  the  persons  named.  It  is  therefore  sub- 
mitted, as  this  action  Is  brought  to  recover 
for  the  loss  of  services  between  the  date  of 
the  death  of  the  son  and  his  reaching  bis  ma- 
jority, that  the  demurrer  must  be  sustained. 

Levin  F.  Melson  and  Franklin  Brockson, 
opposed. 

In  this  case  the  objection  cannot  be  raised 
that  the  plaintiff  is  seeking  by  two  different 
actions  to  recover  damages  for  the  same  in- 
jury. The  court  having  ruled  In  February, 
1903,  that  the  action  by  the  personal  repre- 
sentative abated,  the  plaintiff  now  endeavors 
to  obtain  redress  for  the  damages  he  sus- 
tained Individually  by  reason  of  the  Injuries 
to  his  son.  The  declaration  in  this  case  al- 
leges a  special  and  direct  damage  to  tbe 
father  as  follows:  "That  by  reason  of  said 
injuries,  so  received,  as  aforesaid,  by  the 
said  James  Lea  Kennedy,  the  plaintiff  was 
put  to  great  personal  expense,  and  was  com- 
pelled to,  and  did,  lay  out  and  expend  large 
sums  of  money."  For  this  be  Is  entitled  to 
recover.  In  this  state  the  father  may  sue 
for  an  injury  to  his  son.  Hammer  ▼.  Pierce, 
6  H&r,  171.  The  father  is  legally  entitled  to 
his  cblU'B  services,  and  may  sue  for  tbe  loss 
of  them.  "And  the  performance  of  ordinary 
duties,  however  slight,  will  be  sufficient  evi- 
dence to  ground  a  claim  for  loss  of  services." 
Boblnson  v.  Burton,  6  Har.  335.  The  right 
of  the  father  to  the  services  of  his  son  is  a 
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legal  right,  recognised  by  the  common  law, 
as  well  aa  by  the  law  of  Delaware. 

It  la  sabmltted  that  the  doctrine  that  "m 
personal  action  dies  with  the  person"  does 
not  extinguish  that  legal  right  (1)  The  rule 
rests  upon  the  fiction  that  the  civil  injury  la 
merged  into  the  feloqy.  (2)  The  case  of  Ba- 
ker T.  Boltoq,  1  Oamp.  48S,  decided  in  1808, 
is  the  basis  of  the  alleged  rule,  (a)  A  rule 
characterized  by  one  court  wliich  adopted  it, 
as  resting  "more  on  artificial  distinction  than 
any  real  principle,  and  savors  more  of  the 
logic  of  the  schoolmen  than  of  common 
sense."  Hale,  Dam.  p.  289.  (b)  Criticised  in 
this  state  as  follows:  "But  so  unsatisfac- 
tory. If  not  irrational,  were  the  reasons  given 
for  this  alleged  common-law  rule."  Sys- 
mansk}  v.  BInmentbal  &  Co.,  8  PennewiU, 
568,  S2  Atl.  658.  (3)  The  act  averred  against 
the  defendant  is  not  a  felony.  (4)  Nor  is  the 
rule  of  merger  in  force  here.  This  case  at 
bar  is  not  an  action  for  the  death  of  the  son. 
The  father  sues  for  his  individual  damage, 
caused  by  the  injuries  received  by  the  son 
through  the  act  of  the  defendant  The  fol- 
lowing cases  hold  that  the  father  may  re- 
cover for  loss  of  services  of  his  son,  even 
though  the  tort  complained  of  resulted  in  the 
son's  instant  death:  Cross  v.  Guthery  (1794), 
2  Root,  90,  1  Am.  Dec  61;  Ford  v.  Monroe 
aSSS),  20  Wend.  210;  Cutting  v.  Seabury 
(Diet  Mass.  1860)  1  Spr.  622,  Fed.  Cas.  No. 
8,621;  Sullivan  v.  Union  Pacific  R.  (U.  S.  C. 
C,  1874),  3  Dill.  334,  Fed.  Cas.  No.  13,599; 
James  v.  Christy,  18  Mo.  162. 

The  son  having  been  injured  by  the  de- 
fendant two  distinct  causes  of  action  arose: 
(1)  One  action  accrued  to  the  son  for  the  in- 
jury to  himself,  which  might  have  been  pros- 
ecuted by  his  next  friend  or  guardian  had 
he  lived.  (2)  The  other  action  accrued  to  the 
father  for  loss  of  services  and  expenses  caus- 
ed by  his  s(m's  injuries.  These  actions  are 
totally  distinct  and  separate,  and  although 
the  distinction  was  clearly  overlooked  in 
those  cases  which  adopt  the  rule  In  Baker 
V.  Bolton,  1  Oamp.  493,  it  has  nevertheless 
been  forcibly  stated  by  learned  authority. 
Pollock  on  Torts;  Sullivan  v.  Union  Pacific 
R.  R.  (1874)  3  Dill.  334,  Fed.  Cas.  No.  13,699. 
This  distinction  was  recognized  by  the  su- 
perior court  of  this  state  in  this  language: 
"These  by  the  record  are  two  distinct  suits, 
and  are  already  brought  They  are  in  a 
different  right  absolutely — one  as  adminis- 
trator, and  the  other  personally."  Chief  Jus- 
tice Lore  in  Wilcox  v.  W.  C.  Ry.  Co.  -(XSOSS), 
1  Pennewlll,  246,  40  Atl.  191. 

Even  if  the  rule  in  Baker  v.  Bolton  were 
a  reasonable  one,  and  one  founded  on  a  line 
of  well-considered  cases,  this  court  is  under 
no  obligation  to  adopt  the  rule  in  this  state, 
where  the  matter  is  still  an  open  question: 
(1)  Because  we  are  bound  by  such  parts  only 
of  the  common  law  and  its  statutory  afiinl- 
tles  as  concerns  our  condition  and  circum- 
stances. State  V.  Williams,  9  Houst.  608, 
627,  18  Atl.  049.     (2)  The  common  law  of 


England  Is  in  force  in  this  state  only  so  far 
as  it  lias  been  adopted  In  practice.  Starr  tk 
Co.  V.  Lewis,  8  Uar.  40,  41,  note  "a."  (8) 
And  this  is  particularly  true  in  view  of  tlie 
fact  that  the  rule  contended  for  by  the  de- 
fendant was  enunciated  In  England  in  1808, 
more  than  80  years  after  Delaware  was 
formed  an  independent  state.  Hull^  T.  Sec. 
Tr.  Co,  5  Del.  Ch.  578. 

There  can  be  no  common  law  of  the  United 
States.  When  a  common-law  right  is  as- 
serted, we  look  to  the  state  in  which  the 
controversy  originated.  Judicial  decisions  of 
ttie  state  must  determine  bow  far  the  com- 
mon law  lias  been  introduced  in  each  state. 
Wheaton  &  Donaldson  v.  Peters.  &  Grigs 
(1834),  8  Pet  (U.  S.)  691,  8  L.  Ed.  1055  (ar- 
gued by  Paine  and  Webster  for  appellant^ 
and  by  Sergeant  for  defendant);  Olawstm  v. 
Primrose,  4  Del.  Ch.  648;  Syzmanskl  v.  Blo- 
menthal  &  Co.,  8  PennewUI,  658,  62  Aa  347. 

LORE,  O.  J.  The  .court  tUnk  that  under 
the  overwhelming  weight  of  authority  this 
demurrer  must  be  sustained.  What  Judg- 
ment win  yon  takeT 

Mr.  Melson.  We  will  take  a  Judgment  of 
respondeat  ouster. 

LORE,  C.  J.  Let  Judgment  of  respondeat 
ouster  be  entered. 


(4  Pen.  SM) 

RBTTEW,  Receiver  of  Taxes  and  County 
Treasurer,  v.  ST.  PATRICK'S  ROMAN 
CATHOLIC  CHURCH  OF  WILMINGTON. 
(No.  134.) 

SAME  V.  ST.  JOSEPH'S  SOC.  FOR  COLOR- 
ED MISSIONS  OF  WILMINGTON.  (No. 
139.) 

(Superior  Court  of  Delaware.     New  Outle. 
July  3,  1902.) 

TAZA.TION— CXEUPTIOH— raXS    SCHOOLS—BS- 
UOIOUB  SOCIETIES. 

1.  Onst  1897,  art  8,  {  1,  providing  that  prop- 
el ty  used  for  achool  purposes,  where  the  tuition 
is  free,  shall  be  .exempt  from  taxation,  applies, 
though  the  school  Is  maintained  by  a  religioos 
Bcdety,  to  its  building  used  only  for  giving  its 
teachers  a  residence,  to  a  dormitory  and  play- 
ground for  the  pupils,  and  a  farm  on  whidi 
tbey  are  taught  agriculture;  all  its  products 
being  used  in  defraying  its  expenses. 

Two  amicable  actions,  on  cases  stated, 
both  by  Horace  O.  Rettew,  receiver  of  taxes 
and  county  treasurer  for  New  Castle  county 
—one  against  St  Patrick's  Roman  Catholic 
Church  of  Wilmington,  and  the  other  against 
St.  Joseph's  Society  for  Colored  Missions  of 
Wilmington.     Judgments   for   defendants. 

Case  stated  In  No.  134: 

"And  now,  to  wit,  this  10th  day  of  Marcb, 
A.  D.  1902,  it  Is  agreed  between  the  attom^a 
for  the  respective  parties  above  named  as 
follows,  to  wit: 

"That  Horace  O.  Rettew,  the  plaintifT 
above  named,  is  the  receiver  of  taxes  and 

fl.  See  TuatlOD,  vol.  4S,  Cent  Dig.  U  SM-3»,  «N^ 
408. 
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county  treaBurer  for  New  Castle  ooiutty. 
Btate  of  Delaware,  and,  as  such,  seeks  in  this 
suit  to  collect  taxes  on  certain  property  be- 
longing to  tbe  defendant  atwve  named.  1%at 
tlie  said  St  Patrldc'B  Boman  CatbbUc 
Ghordi,  Wilmington,  Delaware,  is  a  corpora- 
tion existing  nuder  and  by  virtue  of  tbe  laws 
of  the  state  of  Delaware.  That  the  said  cor- 
poration, in  the  exercise  of  its  corporate 
franchises,  is  engaged  in  religions,  education- 
al, and  philanthropic  work.  That  the  said 
corporation,  in  tbe  exercise  of  its  corporate 
franchises,  has  established  and  maintains  a 
■dMoI  in  the  dty  of  Wilmington,  New  Castle 
county,  and  state  of  Delaware,  where  tuition 
Is  free.  That  the  said  coriwration,  fDr  car- 
rying out  its  plan  of  education,  where  tui- 
tion is  free  as  aforesaid,  has  constructed  tor 
sdiool  purposes  a  building  on  the  north  side 
of  Fourteenth  street,  between  King  and 
French  streets,  known  as  Nob.  101-107  Bast 
Fourteoith  street,  in  the  said  city  of  Wil- 
mington. That  in  the  said  school  are  taue^t 
reading,  'writing,  arithmetic,  mathematics, 
geography,  history,  and  other  branches  of 
secular  education.  That  the  said  school  is 
maintained  wholly  by  voluntary  contribu- 
tions made  to  the  said  corporation,  and  that 
there  Is  no  tuition  fee  charged  to  any  pupil 
In  said  school.  That  the  said  corporation, 
through  its  officers,  has  concluded  that  the 
best  results  in  the  education  of  children  may 
be  obtained  by  combining  religious  instruc- 
tion with  educational  training.  That  the 
■aid  corporation,  fttr  the  acoomplishment  of 
tills  plan  of  instruction,  combining  religious 
and  educational  training,  employ  as  teachers 
in  said  school  persons  particularly  identified 
with  the  religion  taught  by  the  said  cor- 
•loration.  That  the  teachers  so  employed  by 
tbe  said  corporation  are  persons  who  live  ac- 
cording to  certain  rules  and  regulations, 
which  require  them  to  live  together  in  com- 
munity life,  and  do  not  permit  Qiem  to 
board  separately  in  dilTerent  houses.  That, 
to  secure  the  services  of  these  teachers,  and 
for  the  accomplishment  of  its  school  pmv 
poses,  the  said  corporation  owns  certain  real 
property,  known  as  No.  1411  French  street 
Wilmington,  Delaware,  on  whidi  is  a  house 
where  the  said  teachers  live,  adjoining  its 
said  school  property,  and  used  in  connection 
therewith  in  Its  plan  of  free  education.  That 
the  said  corporation  uses  the  said  premises 
No.  1411  French  street  solely  as  a  residence 
tor  its  teachers  employed  in  its  school  as 
aforesaid,  and  for  no  other  purposes.  That 
the  said  corporation  receives  no  rent  tor  the 
said  premises  troux  tbe  said  teachers,  nor  any 
revenue  for  the  same  of  any  kind  whatsoev- 
er. That  the  said  corporation  pays  the  said 
teachers  a  small  stipend  for  their  services, 
and  furnishes  them. a  residence  at  No.  1411 
French  street,  aforesaid,  free.  In  oonaldera- 
tlon  of  their  labors  as  teachers  in  its  tree 
school  as  aforesaid. 

"If  by  reason  of  the  premises,  the  court 
should  be  of  tbe  opinion  that  the  said  real 


property.  No.  1411  French  street,  is  subject 
to  taxation  for  county  purposes,  then  Judg- 
ment shall  be  given  for  the  plaintiff  for  tbe 
sum  of  twelve  and  *o/i«o  dollars  and  costs; 
but,  if  the  court  should  be  of  the  opinion 
that  the  said  premises  are  not  subject  to 
taxation  for  county  purposes,  then  Judgment 
shall  be  given  for  defendant  tor  costs." 

Case  stated  in  No.  138: 

"And  now,  to  wit,  this  IStb  day  of  June. 
A.  D.  1902,  it  is  agreed  between  the  attorneys 
for  the  respective  parties  above,  named  as 
follows,  to  wit: 

"That  Horace  O.  Rettew,  the  plaintiff  above 
named,  is  the  receiver  of  taxes  and  county 
treasurer  ftor  New  Castle  county,  state  of 
Delaware,  and,  as  such,  seeks  in  this  suit  to 
collect  the  sum  of  one  hundred  and  twoity- 
six  dollars  and  forty-«ne  cents  ($126.41)  for 
county  and  poor  taxes  for  1901,  on  ttie  fol- 
lowing described  property  belonging  to  the 
defendant  above  named,  to  wit:  No.  1,  a 
three-etory  bride  building,  situate  on  the 
southwest  comer  of  Bleventh  and  Walnnt 
streets,  in  the  city  of  Wilmington,  New 
Castle  county,  and  state  of  Delaware ;  No.  2. 
a  lot  of  land  on  the  west  side  of  Walnut 
street  between  Tenth  and  Eleventh  streets, 
in  the  said  dty  of  Wilmington;  No.  8,  a 
tract  of  real  estate  situate  in  Blackbird 
hundred.  New  Castle  county,  and  state  of 
Delaware,  containing  about  one  hundred  and 
seventy-flve  acres. 

"That  the  said  St  JosephTs  Society  tor 
Colored  Missions  of  Wilmington  is  a  re- 
ligious and  charitable  corporation  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Delaware.  That  the  said  corporation,  in 
the  exercise  of  its  corporate  franchises,  is 
Migaged  In  religious,  educational,  and  philan- 
thropic work.  That  the  said  corporation.  In 
the  exercise  of  its  corporate  franchises,  has 
established  and  maintains  a  school  whexe 
tuition  is  free  in  the  city  of  Wilmington, 
New  Castle  county,  and  state  of  Delaware, 
situate  at  the  southeast  comer  of  Eleventli 
and  French  streets,  in  the  said  city.  That 
in  the  said  school  are  taught  reading,  wrlt^ 
Ing,  arithmetic,  mathematicB,  geography,  his- 
tory, and  other  branches  of  secular  educa- 
tion. That  tbe  said  school  is  maintained 
wholly  by  voluntary  contributions  made  to 
the  said  corporation,  and  there  is  no  tuition 
fee  charged  to  any  pupil  In  the  said  school. 
That  there  are  now  in  said  school  one  hun- 
dred and  thirty-two  boys,  ranging  in  age 
from  four  years  to  seventeen.  That  these 
boys  are  colored  poor  and  orphan  boys,  who 
are  received  into  the  said  school,  fed,  cloth- 
ed, boused,  maintained,  and  supported  by 
the  said  corporation,  without  charge,  at  its 
free  school  in  Wilmington  aforesaid. 

"That  lot  No.  1  is  used  in  part  as  a  laun- 
dry, in  part  as  an  assembly  room,  and  in 
part  as  a  dormitory,  in  connection  with  said 
free  school  maintained  as  aforesaid.  That 
lot  No.  2  Is  used  as  a  playground  for  the 
pupils  of  the  said  free  school,  and,  as  a  part 
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thereof,  maintained  by  tbe  defendant  at 
aforesaid. 

"That,  in  addition  to  tbe  free  school  main- 
tained by  the  defendant  corporation  In  Wil- 
mington as  aforesaid,  the  defendant  corpora- 
tion maintains  an  industrial  school  for  col- 
ored boys  at  Clayton,  Kent  county,  Dela- 
ware. That  In  the  said  industrial  school  at 
Clayton,  Kent  coimty,  Delaware,  there  are 
In  attendance  now  sixty-flve  young  colored 
.boys,  who  are  taught,  free  of  charge,  read- 
ing, writing,  arithmetic,  mathematics,  geog- 
raphy, history,  and  other  branches  of  secular 
education,  and,  in  addition  to  education  of 
that  kind,  they  are  given  'instructlonB  in  ag- 
riculture, baking,  carpentering,  dairying, 
printing,  painting,  shoemaking,  tailoring,  ete. 
That  the  plan  and  purpose  of  tbe  defend- 
ant corporation  is  to  aSord  education  and 
manual  instruction  to  young  colored  poor 
and  orphan  boys  free  of  charge,  and  la  ac- 
complishing this  plan  the  said  defendant 
corporation  has  bought  a  farm  in  the  state 
of  Delaware,  consisting  of  tnree  hundred  and 
ninety-five  acres,  of  which  one  hundred  and 
seventy-five  acres  are  In  New  Castle  county, 
and  the  balance  In  Kent  county.  Of  this 
farm,  about  two  hundred  and  fifty  acres  are 
under  cultivation,  of  which  one  hundred  and 
forty  acres  are  in  New  Ceistle  county,  which 
farm  of  three  hundred  and  ninety-five  acres 
forms  one  entire  tract,  consisting  of  fields 
lying  contiguous  to  each  other.  That  this 
farm  is  cultivated  by  the  said  defendant 
corporation  by  means  of  the  young  colored 
boys  In  its  Industrial  school  as  aforesaid, 
who  work  under  the  supervision  of  a  skill- 
ful farmer,  and  who  are  trained  on  said 
farm  In  all  the  branches  of  the  science  of 
agriculture.  That  the  head  farmer  occupies 
the  only  bouse  on  tbe  farm  land  in  New 
Castle  county.  That  the  head  farmer  re- 
ceives a  salary  from  the  said  defendant  cor- 
poration, and,  In  addition  to  bis  salary,  he 

.  receives  his  bouse  rent  free.  That  said  head 
farmer  does  not  pay  any  rent  of  any  kind 
to  tbe  said  corporation.    That  in  the  year 

.  1901  the  cash  expenses  «f  the  farm  were 
about  $2,700,  and  the  cash  receipts  abottt 
$425.  That  about  $4,300  worth  of  produce 
was  raised  and  consumed  by  the  boys  at 
the  school  at  Clayton.  That  the  entire  pro- 
ceeds of  the  farm,  either  In  farm  products 
or  in  cash,  for  which  said  farm  products  -are 
sold,  are  used  exclusively  to  defray  the  ex- 
penses of  maintaining  and  conducting  tbe 
free  scbool  managed  by  the  said  defendant 
corporation,  at  Clayton.  That  nearly  all  tbe 
products  of  tbe  farm  are  consumed  by  the 
school  maintained  at  Clayton  by  the  de- 
fendant as  aforesaid,  and  that  only  a  small 
and  trifling  part  of  said  farm  products  is 
sold,  and  when  so  sold  the  proceeds  are  used 
for  school  purposes  in  the  defendant's  free 
school  as  aforesaid. 

"That  If,  by  reason  of  the  premises,  tbe 
court  should  be  of  the  opinion  that  said  de- 
fendant is  liable  for  taxes  in  the  above-stat- 


ed case  on  lot  No.  1.  then  Judgment  shall 
be  given  for  the  plaintiff  for  the  sum  of  twen- 
ty dollars  and  costs;  and,  if  the  court  is  of 
the  opinion  that  the  defendant  is  liable  for 
tbe  taxes  on  lot  No.  2,  then  Judgment  shall 
be  given  for  the  plaintiff  for  the  sum  of 
thirty-six  dollars  and  eighty  cents  and  costs; 
and  if  the  court  should  be  of  the  opinion  that 
the  said  defendant  Is  liable  for  taxes  on  the 
tract  of  land  described  as  No.  3,  then  Judg- 
ment shall  be  given  for  the  plaintiff  for  six- 
ty-eight dollars  and  eighty-seven  cents  and 
costs:  and,  if  the  court  should  be  of  the  opin- 
ion that  the  said  defendant  is  liable  for  taxes 
on  the  three  tracts  of  land  herein  described, 
then  Judgment  shall  be  given  for  the  plain- 
tiff for  one  hundred  and  twenty-six  dollars 
and  forty-one  cents  and  costs.  But  if  tbe 
court  should  be  of  the  opinion  that  the  said 
several  lots,  pieces,  and  tracts  of  land  are 
not  subject  to  taxation  for  county  purposes, 
then  Judgment  shall  be  given  for  defendant 
for  costs." 

Argued  before  LOBE,  a  J.,  and  PENNB- 
WILL  and  BOZOE,  JJ. 

Henry  C.  Conrad,  for  plaintiff. 

The  design  of  the  pending  cases  is  to 
establish  by  decision  of  the  court  the  scope 
and  extent  of  the  laws  of  this  state  touch- 
ing the  exemption,  of  real  and  personal  prop- 
erty from  taxation  and  assessment  for  public 
purposes,  where  the  same  belongs  to 
churches,  religions  societies,  and  schools,  and 
where  the  same  are  used  for  religious  or 
school  purposes.  In  the  cases  at  bar  it  will 
be  noted  that  the  property  claimed  to  be 
exempt  belongs,  not  to  a  school,  but  in  one 
instance  to  a  church,  and  in  the  other  to  a  re- 
ligious society;  but  in  both  instances  the 
property  on  which  the  dalm  for  exemption 
is  made  is  used  in  connection  with  the  con- 
duct of  a  school,  tbe  claim  being  made  that 
It  is  all  used  for  school  purposes.  Further 
It  should  be  noted  that  there  is  no  conten- 
tion over  the  lands  and  buildings  occupied 
and  nsed  as  schools,  it  being  admitted  tbat 
all  lands  and  buildings  really  occupied  for 
school  purposes  are  exempt  under  existing 
laws.  The  question  In  these  cases  is  wheth- 
er certain  buildings  used  as  homes  for  teach- 
ers in  connection  with  the  schools,  and  wheth- 
er a  farm  of  large  acreage  adjoining  the 
schools,  and  operated  in  conjunction  there- 
with, are  so  connected  with,  and  form  such 
an  Inseparable  part  of  the  schools  themselves, 
tbat  they  are  entitled  to  the  same  exemption. 

Section  1,  c  11,  Bev.  Code  1893  (page  114): 
"All  real  and  personal  property  not  belonging 
to  this  state  or  the  United  States  or  any 
county,  church,  religious  society,  college  or 
school,  or  to  any  corporation  for  charitable 
uses,  shall  be  liable  to. taxation  and  assess- 
ment for  public  purposes."  Section  S,  art 
10,  Const  1897:  "No  portion  of  any  fund 
now  existing  or  which  may  hereafter  be  ap- 
propriated, or  raised  by  tax,  for  educational 
purposes,  shall  be  appropriated  to,  or  used 
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by,  or  In  aid  of  any  sectarian,  church  or  de- 
nominational Bchool:  provided,  that  all  real 
and  personal  property  used  for  school  pur- 
poses, where  the  tuition  Is  free,  shall  be  ex- 
empt from  taxation  and  assessment  for  pub- 
He  purposes."  Section  1,  art.  8,  Const.  1897: 
"All  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  shall 
be  levied  and  collected  under  general  laws, 
but  the  General  Assembly  may  by  general 
laws  exempt  from  taxation  such  property  as 
to  the  opinion  of  the  Oeneral  Assembly  will 
best  promote  the  public  welfare." 

William  Michael  Bryne  and  John  F.  Mal- 
loy,  for  defendants. 

LORE,  G  J.  After  examination  and  care- 
ful consideration  of  the  printed  briefs  filed 
by  the  respective  parties  in  these  cases,  tbe 
court  have  reached  the  conclusion  that,  as 
the  cases  stated  show  the  real  nroperty  re- 
ferred to  therein  Is  being  used  for  school 
purposes  where  the  tuition  is  free,  it  comes 
within  the  constitutional  exemption  (section 
3,  art  10,  Const.  1897),  and  is  therefore  ex- 
empt from  taxation. 

Let  Judgment  be  entered  for  defendant  for 
costs  in  each  case. 


(S  Pen.  7) 

In  re  POWELL  et  aL 

(Saperior  Court  of  Delaware.     New  Castle. 

March  10,  1904.) 

COBPOBATIONS— ELECnOnS— CONTBOL  BT  COUBT 
— STATUTES— APPLICATION. 

I.  Act  March  14,  1883  (17  Del.  Laws,  p.  225. 
c.  147)  t  24,  providing  that  the  superior  court, , 
on  application  of  any  t>er8on  aggrieved  by  any 
corporate  election,  after  hearing,  may  order  a 
new  election,  or  make  such  order  aa  to  right  and 
justice  may  appertain,  does  not  apply  to  cor- 
porations created  under  the  general  corpora- 
tion law,  approved  March  10,  1899  (21  Del. 
Laws,  p.  445,  c  273),  as  amended  by  Acts 
1901. 

Petition  by  Albert  Victor  Powell  and  oth- 
ers for  an  order  compelling  the  holding  of  a 
new  election  for  directors  of  the  Albert!  Con- 
solidated Mines  Company  under  the  super- 
vision of  the  conrt  Rale  to  show  cause  dis- 
charged. 

Petltl<»  for  a  new  election  to  be  held  for 
directors  of  the  Albertl  Consolidated  Mines 
Company,  under  section  24,  c.  147,  p.  225, 
17  Del.  Laws  (itev.  Code,  p.  «79).  The  re- 
spondents opposed  the  granting  of  the  peti- 
tion, contending  that  section  24  of  "An  act 
concerning  private  corporations,"  passed 
March  14,  1883  (17  Del.  Laws,  p.  226,  c.  147), 
has  been  repealed  by  "An  act  providing  a 
general  corporation  law,"  approved  March 
10,  1809  (21  Del.  Laws,  p.  445,  c.  273),  as 
amended  In  1901. 

Respondents'  Brief. 

First.  The  law  of  1899-1901  Impliedly  re- 
peals all  the  provisions  of  the  law  of  1883 


that  are  not  reincorporated  In  fbe  law  of 
1899-1901.  "The  enactment  of  a  general 
system  of  government,  complete  in  itself,  or 
the  revision  of  a  previous  statute  or  statutes 
covering  the  entire  subject  of  such  prior 
enactments,  and  the  consolidation  t'loreof, 
especially  with  new  provisions,  in  a  single 
act  complete  in  itself,  Is  regarded  as  evidence 
of  the  legislative  intent  and  purpose  to  sub- 
stitute the  latter  for  the  former,  and  conse- 
quently Is  a  repeal  thereof."  Husbands  v. 
Talley,  3  Pennewlll,  88,  47  Atl.  1009;  Bart- 
let  V.  King,  12  Mass.  646,  7  Am.  Dec.  09; 
Ft.  Pitt  B.  &  L.  Ass'n  V.  Model  Plan  Ass^n, 
159  Pa.  308,  28  AH.  215;  V.  S.  v.  Tynen,  78 
U.  S.  88,  92,  20  L.  Ed.  153;  Eckloff  v.  Dlst. 
of  Columbia.  135  U.  S.  240,  10  Sup.  Ot  752, 
34  L.  Ed.  120;  Murdock  v.  Mayor,  etc.,  of 
Memphis,  87  U.  S.  590,  22  L.  Ed.  429;  Dis- 
trict of  Columbia  v.  Button,  143  U.  S.  18, 
28,  12  Sup.  Ct.  380,  86  L.  Ed.  60.  When  it 
is  once  established  that  the  Legislature  in- 
tended to  revise  the  law  on  a  given  subject; 
the  question  of  whether  such  legislation  is 
inconsistept  with  previous  legislation  is  not 
to  be  considered.  The  fact  of  repeal  is  de- 
termined not  by  the  repugnancy  between  the 
earlier  and  the  later  statutes,  but  by  the  in- 
tention of  the  Legislature  to  revise.  The  fact 
of  revision  raises  the  presumption  of  a  com- 
plete Code.  Sutheriand  on  Statutory  Con- 
struction. S  155.  The  law  of  1899-1901  is 
undoubtedly  a  revision  of  the  law  of  1883. 
The  leading  facts  supporting  this  conclusion 
are  as  follows:  The  broad  scope  of  the  act 
is  shown  by  its  title,  "An  act  to  provide 
a  general  corporation  law."  The  fact  that  It 
was  passed  In  obvious  compliance  with  the 
provisions  of  the  new  Constitution  of  1897. 
The  fact  that  it  covers  the  same  general  sub- 
ject-matter as  the  act  of  1883,  but  with  ad- 
ditions. The  fact  that  It  embodies  all  of 
the  act  of  1883,  with  or  without  change,  ex- 
cepting only  about  seven  provisions  of  sub- 
stantive law.  The  fact  that  it  establishes  a 
complete  and  formal  system  of  rules,  pro- 
ceeding to  minute  details,  on  the  general  sub- 
ject of  corporations,  their  formation,  disso- 
lution, Internal  management,  and  govern- 
ment. The  meaning  of  "subject"  or  "sub- 
ject-matter" of  an  act,  In  this  connection. 
Is  evidently  the  general  scope  of  the  act — its 
field  of  operations,  so  to  speak,  including  all 
those  details  of  remedy,  practice,  etc.,  which 
are  found  in  every  act  of  any  comprehen- 
siveness. Sutherland  on  Statutory  Construc- 
tion, 8S  83.  84.  This  Is  the  meaning  given 
to  "subject"  in  the  constitutional  provision 
(article  2,  (  16)  that  no  bill  shall  embrace 
more  than  one  subject,  which  shall  be  ex- 
pressed In  the  title.  E.  G.  &  T.  Co.  v.  Dona- 
hoe,  3  Pennewlll,  191,  49  Atl.  872.  The  rule 
on  the  subject  of  repeal  by  revision  Is  stated 
as  follows:  "A  subsequent  statute  revising 
the  whole  subject-matter  of  a  former  one, 
and  intended  as  a  substitute  for  tt,  operates 
to  repeal  the  former."  Bartlet  v.  King,  12 
Mass.  537,  7  Am.  Dec.  99;   Glddlngs  t.  Cox, 
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31  Yt  e07;  State  r.  Cooper  (Ind.  Sap.)  13 
N.  B.  861;  Farr  ▼.  Brackett,  30  Vt.  344; 
State  y.  Conkllng,  19  Cal.  501.  Clearly, 
therefore,  the  act  of  1899-1901  embraces  the 
same  subject  as  the  act  of  1883 — such  sub- 
ject being  a  system  or  code  of  rules  relat- 
ing to  corporations — although  some  of  the 
details  of  the  earlier  statute  are  omitted  In 
the  later. 

Second.  The  repealing  clause  of  the  act  of 
1899-1901,  {  139  CLaws  1899,  p.  503,  c.  273: 
Laws  1901,  p.  352,  c.  167),  which  repeals  all 
Inconsistent  legislation,  but  saves  all  rights, 
privllegea,  and  immunities  vested  or  accrued 
onder  prior  laws,  etc.,  does  not  prevent  a 
r^jteal  of  section  24  by  implication.  State  ▼. 
Oonkllng,  19  Cal.  501;  Fisk  t.  Henarle,  142 
U.  S.  459,  12  Sup.  Ct  207,  35  L.  Ed.  1080; 
Husbands  v.  TaUey,  3  Pennewlll,  88,  47  Atl, 
1009  (in  this  case  the  point  under  consid- 
eration was  not  referred  to  in  the  opinion, 
but  the  revisory  act  did  In  fact  have  an  ex- 
press repealing  clanse  similar  to  that  in  the 
act  of  1899-1901).  As  to  the  efCect  of  the  sav- 
ing clause  of  said  section  139,  it  should  be 
noted  that  there  were  no  "rights,  privileges, 
or  immunities  vested"  in  these  petitioners  by 
prior  laws,  nor  were  any  "duties,  restric- 
tions, liabilities,  or  penalties  imposed"  on 
any  of  the  parties  to  this  proceeding,  nor  was 
"any  right  of  action"  conferred  on  petitioners 
by  any  prior  laws.  Section  24  does  not  con- 
fer a  right  of  action  at  all,  but  merely  gives 
a  more  summary  remedy  for  a  right  of  ac- 
tion iirevlously  existing.  This  court  has  al- 
ways had  control  over  corporate  elections 
by  means  of  the  prerogative  writs  of  quo 
warranto  and  mandamus.  Cook  on  Corpora- 
tions, vol.  2,  S$  616-620;  Morawetz  on  Pri- 
vate Corporations,  vol.  1,  {  543aa;  Jotmston 
V.  Jcmes,  23  N.  J.  Eq.  216,  226;  In  re  St 
Lawrence  Steamboat  Co.,  44  N.  3.  Law,  529, 
537.  Such  saving  clause  therefore  operates 
to  preserve  unimpaired  such  rights,  privi- 
leges, duties,  etc.,  as  may  have  become  vested 
in  corporations,  or  members  thereof,  incorpo- 
rated prior  to  1899,  and  does  not  operate  to 
continue  such  rights,  privileges,  duties,  etc.. 
as  rules  of  law  applicable  to  corporations  cre- 
ated under  the  law  of  1899,  because:  (a) 
The  absolute  repeal  of  prior  legislation  would 
in  many  Instances  immediately  cut  off  such 
rights,  privileges,  restrictions,  etc.  Suth- 
erland on  Statutory  Construction,  {  225. 
What  may  be  termed  the  "normal  function" 
of  such  a  saving  clause  is  therefore  the  pre- 
vention of  the  harsh  consequences  of  an  un- 
qualified repeal,  (b)  The  act  of  1899-1901 
contains  the  re-enactment  of  many  provisions 
of  the  law  of  1883  conferring  rights  and  priv- 
ileges and  Imposing  duties  and  restrictions. 
Thus  section  7  of  the  act  of  1883  is  sub- 
stantially found  in  section  35  of  the  act  of 
1001.  When  a  statute  is  enacted  complete- 
ly revising  a  prior  law  or  laws,  and  incor- 
porating provisions  of  the  former  law  which 
confer  rights  or  impose  dntles.  It  is  incon- 
<«Ivable  that  tlie  intention  was  to  carry  over 


other  and  similar  provisiona  merely  by  means 
of  a  saving  clause  in  the  repealing  section. 
The  condualon  is  irresistible  that  only  rach 
provialons  as  are  expressly  re-enacted  are 
intended  to  I>e  continued  in  force  as  part  and 
parcel  of  the  new  law.  (c)  It  is  significant 
that  the  language  of  the  saving  clause  is 
that  rights,  privileges,  etc,  "sliall  not  be 
impaired,  diminished,  or  affected."  This  la 
not  apt  language  for  the  Incorporation  of 
such  rights,  privileges,  etc.,  in  the  revisory 
act,  but  is  rather  indicative  of  the  idea  that 
such  rights,  privileges,  etc,  are  something 
separate  and  apart  from  the  new  law;  that 
is,  that  rights  vested  under  prior  laws  were 
not  to  be  affected  by  the  repealing  section. 
If  the  intention  had  been  to  continue  the 
provision  relating  to  such  rights,  privileges, 
etc.,  as  part  of  the  revisory  law,  it  wonU 
have  been  easy  to  use  language  appropriate 
to  that  end. 

Argued  before  LORB,  G.  J.,  and  PBNNB- 
WILL  and  BOYCE,  M. 

A.  S.  Ashbrldge,  Jr.,  and  O.  W.  Smith,  for 
petitioners.  B.  A.  Howell  and  Anthony  Hig- 
gins,  for  respondenta. 

LORB,  0.  3.  This  Is  a  nde  to  show  cause 
why  a  new  election  for  directors  sbonld  not 
be  held  by  the  Albertl  Consolidated  Mines 
Company,  under  the  order  and  dU«ction  of 
the  court,  in  lieu  of  the  one  held  December 
7,  1003,  which,  it  is  alleged,  was  irregular 
and  fraudulent  The  application  is  made  un- 
der section  24  of  chapter  147,  p.  225,  voL 
17,  Laws  Del.  (Rev.  Code,  p.  579),  passed  hi 
1883,  which  is  as  follows:  "Sec.  24.  It  shall 
be  the  duty  of  the  superior  court,  upon  the 
application  of  any  person  or  persons  or  a 
body  corporate,  who  may  be  aggrieved  by  or 
may  complain  of  any  election,  or  any  pro- 
ceeding, act  or  matter  in  or  tonching  the 
same,  reasonable  notice  having  been  given 
to  the  adverse  party  or  to  those  who  are  to 
be  affected  thereby  as  [to]  such  intended  ap- 
plication, to  proceed  forthvrith,  and  in  a 
summary  manner,  to  hear  tlie  afiBdavitB, 
proofs  and  allegations  of  the  parties,  or  oth- 
erwise inquire  into  the  matter  or  causes  of 
eomplaint,  and  thei^eupon  to  establish  the 
election  so  complained  of,  or  to  order  a  new 
election,  or  to  make  such  order,  and  give 
such  relief  in  the  premises  as  right  and  justice 
may  appear  to  the  said  superior  court  to  re- 
quire." The  petition  shows  that  the  Albertl 
Consolidated  Mines  Company  was  incorpo- 
rated September  25,  1902,  under  the  provi- 
sions of  an  act  of  the  General  Assembly  of 
the  state  of  Delaware  approved  March  10^ 
1899,  entitled  "An  act  providing  a  general 
corporation  law,"  which  was  amended  and 
approved  March  7,  1901  (Laws  1901,  p.  286, 
c.  167).  The  respondents  asked  that  the  rule 
be  discharged  upon  the  ground  that  the  act 
of  1883,  so  far  as  It  rdates  to  the  subject- 
matter  in  dispute,  was  and  is  repealed  by 
the  act  of  March  10,  1899,  as  amended  by 
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the  act  of  March  7,  1801;  the  latter  act 
being  a  general  corporation  law.  and  a  sub- 
stitute therefor.  The  question  of  jurisdiction 
thus  raised  has  been  fully  and  very  ably 
argued.  After  careful  consideration  of  the 
•rgmnoita,  we  are  of  opinion  that  section 
24»  c.  147,  p.  225,  of  the  act  of  1883,  does 
not  apply  to  corporations  created  under  the 
act  of  March  10,  1899,  as  amended,  and 
that  therefore  this  court  is  without  Joris- 
«llctlon  in  the  premises. 
Ijet  the  rnle  be  discharged. 
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STATE  T.  JACK. 
<Ooart  of  General  Sessions  of  Delaware.    New 

Oastle.    Nov.  27,  1903.) 
cannNAi.  i^w— bebuttai^-ktidbhcb  of  oth- 

KB  COHVBBSATIOH— INSAUrrT  AS  nBrBNSE. 

1.  After  defendant  has  rested,  the  prosecutp 
inc  witness,  who  has  testified  to  a  conversation 
with  defendant  on  the  trip  on  which  defendant 
shot  him,  may  give  in  rebuttal  to  the  defense  of 
Insanity  any  conversation  dnring  such  trip  bear- 
ing on  the  question  of  insanity,  and  not  detail- 
ed in  the  examination  in  chief. 

2.  Insanity,  to  exempt  one  from  responsibility 
for  a  criminal  act,  must  deprive  him  of  ca- 
IMCity  to  distinguish  right  and  wrong  in  respect 
to  the  act  committed,  or  of  sufficient  will  power 
to  choose  whether  he  will  do  or  refrain  from 
doing  the  act. 

Spruance,  J.,  dissenting. 

Charles  W.  Jack  was  prosecuted  for  a»- 
sanlt  with  Intent  to  murder.  Verdict  of 
guilty. 

Indictment  for  assault  with  Intent  to  com- 
mit murder. 

At  the  trial.  Dr.  James  R.  Mehaffy,  a  vet- 
erinary physician — the  prosecuting  wltnesth— 
who  wa3  assaulted  by  the  defendant  on  the 
13th  of  October,  1903,  testified,  In  substance, 
concerning  the  assault,  as  follows:  That  the 
defendant  called  upon  him  on  the  day  of  the 
assault  at  his  ofllce,  No.  904  Jackson  street, 
In  the  city  of  Wilmington,  and  stated  that  he 
had  a  friend  out  at  Blue  Ball  who  had  two 
horses  hurt,  and  asked  If  the  doctor  would 
go  out  to  see '  them;  stating  that  he  had 
been  at  the  office  In  the  morning,  and  was  In- 
formed that  the  doctor  was  out,  but  that  be 
would  be  in  about  1  o'clock,  and  that  he  had 
therefore  come  back  for  him.  Mehaffy  In- 
formed the  defendant  that  he  would  be  ready 
to  go  with  him  In  about  one-half  or  three- 
quarters  of  an  hour,  and  asked  him  where 
the  place  was  located  where  his  services 
were  wanted.  That  Jack,  'the  defendant, 
told  him  to  "go  out  the  Concord  Pike,  turn 
to  your  right  at  the  blacksmith  shop  at  Blue 
Ball,  and  then  turn  out  the  cross-roads." 
That  Jack  then  stated  that  If  the  doctor 
would  go  right  away,  and  come  right  back, 
he  would  go  out  with  him,  to  which  the  doc- 
tor assented.  That  Jack  then  went  with  the 
doctor  to'  the  tatter's  hospital,  where  he  was 
treating  some  horses,  and  when  that  work 

T 1.  See  Criminal  Law,  vol.  14,  Cent  Dig.  K  S6,  62. 
58  A.— 53 


was  finished  they  both  got  In  tlie  doctor's 
bnggy  and  drove  down  to  Washington  street, 
and  out  across  Washington  Street  Bridge  to 
the  Concord  Pike;  Jack  directing  the  doctor, 
after  turning  to  the  right  at  the  blacksmitti 
shop  at  Blue  Ball,  as  to  the  road  to  the  place 
where  the  alleged  horses  were  sick,  viz.,  one 
Mr.  Miller's.  After  making  several  turns, 
they  passed  a  certain  farmhouse,  and  the  de- 
fendant said,  "It  is  the  next  farm  down 
here."  That  they  came  to  that  farm,  and  he 
then  said:  "I  did  not  mean  this  one.  I 
meant  the  next  one  on  the  left"  That  the 
doctor  started  to  drive  In  the  next  farm  <n 
the  left,  and  Jack  said:  "Walt  a  moment 
I  am  a  little  mixed  on  this  myself" — and 
started  to  get  out  of  the  buggy;  but,  seeing 
some  men  working  in  a  field  near  the  road, 
he  called  to  them,  and  asked  where  Mr.  Mil- 
ler lived,  and  they  said,  "The  next  farm  on 
your  right."  Witness  then  continued:  "I 
could  see  the  next  farm  further  down  on  the 
right  and  I  remarked  about  such  a  long 
greenhouse  that  was  back  of  the  house,  and 
Jack  said,  'Yes;  they  are  mainly  truck  far- 
mers.' We  went  on  until  we  were  almost  to 
the  gate — ^as  I  thought  that  I  saw  a  gate. 
He  pointed  with  his  left  hand  and  said, 
'Here  is  where  you  turn  In,'  and  I  did  not  see 
any  place  there  where  I  could  turn  in,  and 
I  leaned  a  little  bit  forward  and  down  to  see 
what  he  meant;  and  my  recollection  is  that 
he  was  indicating  where  VKe  could  turn  down 
to  go  Into  the  greenhouses,  not  the  regular 
road,  and  I  leaned  a  little  bit  forward  to  see. 
Then  the  crash  came,  and  I  felt  as  though 
somebody  had  run  Into  us  from  behind,  and 
as  tf  something  had  hit  me  In  the  back  of 
the  head.  I  remember  dropping  the  lines, 
and  my  face  almost  touching  the  dashboard. 
Then  the  second  shot  came,  and  I  felt  a 
stinging  sensation  here  on  the  top  of  my 
head,  and  the  thought  flashed  through  my 
mind  that  he  was  shooting.  And  I  straight- 
ened up,  turned  around  a  little,  and  put  my 
left  arm  around  his  neck,  and  as  I  did  so 
I  looked  right  into  the  muzzle  of  the  revolver. 
I  pushed  the  revolver,  and  gripped  It  and 
twisted  It  out  of  his  hand.  When  the  thhrd 
shot  went  off,  it  struck  the  mare  on  the 
spine  or  the  side  of  the  hip  bone,  and  she 
started  to  run,  and  by  that  time  I  had  taken 
the  revolver  away  from  him,  and  the  mare 
had  run  into  the  ditch  and  stopped;  and,  as 
I  had  my  arm  around  his  neck  and  the  re- 
volver In  my  hand,  he  slipped  his  head  from 
under  my  arm  and  Jumped  out  and  started 
to  run  down  the  road,  and  I  got  out  of  ttie 
vragon  and  tried  to  fire  the  revolver  at  him; 
but  by  that  time  my  finger  was  feeling  numb, 
and  the  arm  felt  like  your  foot  does  when  it 
is  asleep,  and  It  Just  dropped.  I  remember 
bis  turning  around  as  I  lifted  the  revolver 
up,  and  he  started  to  take  his  coat  off  as  he 
was  running,  and  then  he  ran  Into  the  ditch. 
The  last  I  can  remember  is  of  his  running 
towards  the  side  of  the  road  into  the  ditch. 
I  walked  a  little  ways  back  along  the  road 
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and  called,  and  a  man  and  a  woman  came  out 
and  Bald,  "What  is  the  matter?*  and  I  said, 
'Somebody  has  shot  me;'  and  he  said,  'Yon 
are  sulre  yon  did  not  shoot  yourself  7'  And  I 
said,  "Yes;  what  did  I  want  to  shoot  myself 
for?"— and  said  I  wanted  some  one  to  take 
me  to  Wilmington  with  my  team;  and  they 
said,  'Tou  cannot  with  your  team.  Your 
horse  has  been  shot.'  And  the  lady  took  me 
In  the  house  and  bound  up  my  neck.  Then 
the  man  hitched  up  a  team  and  drove  me  to 
town.  As  w6  were  going  In,  there  was  so 
much  blood  coming  down  on  this  left  side 
that  I  imagined  the  bullet  had  punctured  the 
jugular  vein;  and  I  remember  holding  my  fin- 
ger up  to  it  to  try  to  stop  it,  and  I  remember 
the  warm  blood  running  down  my  finger. 
The  ambulance  met  us  somewhere  at  the 
Blue  Ball  and  took  me  to  my  home." 

The  doctor's  injuries  were  a  wound  made 
by  a  bullet  which  entered  the  neck  and  came 
out  behind  the  ear,  and  another  one  on  the 
top  of  the  head  toward  the  left 

There  was  no  denial  of  the  actual  com- 
mission of  the  crime  by  the  defendant,  but 
the  defense  set  up  was  insanity  by  reason 
of  the  excessive  use  of  cocaine;  and  the  evi- 
dence offered  on  the  part  of  the  defendant 
tended  to  show  that  he  had  used  cocaine 
for  some  months  prior  to  the  assault,  and 
that,  as  a  result  thereof,  he  was  subject  to 
hallucinations  and  did  many  acts  Immedi- 
ately preceding  the  assault  tending  to  show 
that  he  was  temporarily  Insane. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCB  and  GRUBB,  JJ. 

Herbert  H.  Ward,  Atty.  Oen.,  and  Rob- 
ert H.  Richards,  Dep.  Atty.  Gen.,  for  the 
State.  Andrew  C.  Gray  and  John  P.  Neary, 
for  defendant 

When  the  defendant  had  rested.  Dr.  Me- 
haffy  was  recalled  by  the  state  in  rebuttal, 
and  was  asked  by  the  Attorney  General  the 
following  question:  "You  have  already  tes- 
tified of  the  trip  Into  the  country,  and  of 
the  attack  upon  you.  Will  you  give  us  In 
detail  the  conversation  you  had  with  the  de- 
fendant during  that  ride — not  going  Into  the 
conversation  you  have  detailed  In  your  for- 
mer examination — ^giving  the  topics  of  the 
conversation  and  what  he  said?"  Objected 
to  by  counsel  for  the  defendant  as  not  in 
reply,  and  aa  improper  in  rebuttal,  being 
part  of  the  case  in  chief,  and  part  of  a  con- 
versation which  the  witness  had  already  tes- 
tified to,  and  which  be  could  not  supplement 
at  this  stage  of  the  case.  The  Attorney 
General  contended  that  the  testimony  sought 
to  be  elicited  by  the  question  was  strictly  In 
rebuttal  to  the  defense  of  insanity,  which 
could  not  have  been  anticipated  by  the  state 
when  putting  in  its  case  In  chief. 

LORE,  C.  J.  A  majority  of  the  court  hold 
that  any  conversation  bearing  upon  the  ques- 
tion of  insanity,  and  not  detailed  by  the  wit- 
ness in  his  examination  in  chief.  Is  admis- 


sible at  this  stage  of  the  case  In  rebuttal  to 
the  defense  of  insanity,  but  It  must  be  con- 
fined to  that 

GRUBB,  J,  concurred.  SPRUANCB,  J, 
dissented. 

LORE.  0.  J.  (charging  jury).  Cbarlea  W. 
Jack,  the  defendant,  is  charged  In  this  iof 
dictment  with  an  assault  on  Jamea  R.  Me- 
haffy  with  Intent  to  commit  murder,  alleged 
to  have  been  made  on  the  13th  of  October, 
1903.  In  order  to  convict  of  the  crime  ai 
charged  in  the  indictment  it  is  Incumbent 
on  the  state  to  prove  to  your  satisfaction, 
beyond  a  reasonable  doubt  that  the  defend- 
ant not  only  made  an  assault  upon  MehatFy, 
but  that  such  assault  was  made  with  the  in- 
;tent  to  kill  and  murder  him.  The  distinctive 
features  of  the  crime  being  (1)  the  assault; 
(2)  the  intent  to  commit  murder.  An  assault 
Is  an  unlawful  attempt  to  do  violence  to  the 
person  of  another,  with  the  present  means 
of  carrying  the  Intent  Into  effect  Murder 
la  the  unlawful  killing  of  a  reasonable 
creature  in  being,  with  malice  aforethought, 
either  express  or  implied.  Malice  is  the  test 
of  murder.  In  a  legal  sense.  It  is  the  dictate 
of  a  wicked,  depraved,  or  malignant  heart 
and  of  a  disposition  to  do  evil.  Bearing  in 
mind  the  definition  of  the  elements  of  the 
crime  charged,  you  are  to  determine  from 
the  evidence  whether  the  crime  charged  has 
been  committed  by  the  defendant 

The  defense  set  up  in  this  case  Is  Insan- 
ity. It  is  claimed  that  some  four  years  ago 
the  defendant  was  injured  In  his  bead  In  a 
game  of  football,  wliich  occasioned  concus- 
sion of  the  brain  and  occasional  fainting 
spells;  that  for  some  time  prior  to  the  al- 
leged assault  the  defendant  had  also  been 
addicted  to  the  excessive  use  of  cocaine: 
that  from  these  causes  his  mind  was  so  af- 
fected that  at  the  time  of  the  alleged  assault 
he  was  insane — ^tliat  is,  so  demented  as  not 
to  be  criminally  responsible  for  his  actions 
This,  If  true,  is  a  complete  defense,  and  yon 
should  acquit  him.  The  law  regards  a  per^ 
son  in  such  mental  condition  as  Incapable 
of  committing  crime. 

Insanity  may  be  either  total  or  partial  in 
its  character.  It  may  be  either  permanent 
or  temporary  In  duration.  Where  insanity 
of  a  permanent  character  is  once  establish- 
ed by  the  evidence^  it  is  presumed  to  con- 
tinue until  the  contrary  is  proven  satisfac- 
torily; but  If  the  insanity  be  of  a  temporary 
character,  no  such  presumption  arises.  To 
exempt  a  person  from  responsibility  for 
crime,  the  Insanity  must  be  of  such  a  char- 
acter as  either  to  deprive  him  of  the  capac- 
ity to  distinguish  between  right  and  wrong 
In  respect  to  the  particular  act  committed, 
or  to  deprive  him  of  sufficient  will  power 
to  choose  whether  he  would  do  the  act  or 
refrain  from  it.  So  long  as  a  person  has 
capacity  to  distinguish  between  right  and 
wrong  in  the  particular  act  and  has  will 
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power  to  do  It  or  act  to  do  it  be  will  be  held 
criminally  responsible,  even  tliougb  the  mind 
is  subject  to  lialluclnations,  melancholy,  ex- 
bilaration,  or  is  otherwise  affected  from  the 
use  of  cocaine,  iotozlcants,  or  any  other 
cause.  In  considering  the  defense  of  insan- 
ity, yon  must  direct  your  attention  to  the 
time  of  the  alleged  assault  particularly,  for, 
wiiile  much  testimony  has  been  admitted  as 
to  the  mental  condition  -  of  the  defendant 
both  before  and  after  that  time,  it  was  ad- 
mitted only  with  tlie  view  to  tbrow  light 
upon  that  precise  time  and  erent  It  he 
was  sane  at  the  time  of  the  alleged  assault, 
he  is  responsible,  it  matters  not  what  may 
have  been  his  condition  at  any  other  time 
or  place.  Bvery  person  is  presumed  to  be 
sane  until  the  contrary  is  proved  to  the 
satisfaction  of  the  Jury.  Insanity  bdng  a 
matter  of  defense,  the  burden  of  showing  it 
is  upon  the  defendant.  It  must  be  proved 
as  a  fact  to  the  satisfaction  of  the  Jury. 
If  the  proof  does  not  arise  out  of  the  evi- 
dence offered  by  the  state,  the  defendant 
must  so  establish  it  by  distinct  evidence. 
Evidence  tending  to  show  the  absence  of 
motive  may  be  considered  by  you  in  deter- 
mining the  question  of  the  insanity  of  the 
accused,  if  any  such  evidence  there  b& 

Sliould  you  be  satisfied  from  the  evidence 
that  at  the  time  of  the  alleged  assault  the 
defendant  was  Insane,  as  we  have  hereto- 
fore defined  it,  you  should  acquit  him  on 
the  ground  of  Insanity,  and  so  return  your 
verdict.  If,  on  the  other  band,  you  find 
that  be  was  then  sane,  and  that  he  made 
the  assault  with  Intent  to  commit  murder, 
you  should  find  him  guilty. 

Upon  a  careful  and  conscientious  consid- 
eration of  all  the  evidence,  if  yon  entertain 
a  reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant; such  doubt  should  inure  to  his  ac- 
quittal. It  must,  however,  be  a  reasonable 
doubt,  growing  out  of  the  evidence,  and 
such  as  your  judgment  and  conscience  com- 
pel yon  to  entertain. 

Verdict:    "Guilty." 


<T3  N.  H.  em) 

MELVIN  V.  MEIiVIN. 
(Supreme   CSourt   of   New    Hampshire.     Hilla- 

borongh.    July  2,  1904.) 

DIVOBCB— BBIHOINO   FOBWABD   AND    VACATINa 
DECBEB. 

1.  That  defendant  in  a  divorce  suit  suffered  a 
default  because  of  plaintilTa  promise  to  pay  her 
$S00,  and  that  after  the  decree  plaintiff  refused 
to  pay  the  money,  is  not  necessarily  inconsistent 
with  a  finding  that  Justice  did  not  require  the 
decree  to  be  brought  forward  and  vacated,  so  as 
to  make  dismissal  of  a  motion  therefor  an  error 
of  law. 

Exceptions  from   Superior  Court- 
Action  by  Michael  O.  Melvin  against  Mary 
B.  Melvin.    Motion  by  the  defendant,  filed 
April  3,  1903,  to  bring  forward  and  vacate 
a  decree  of  divorce  on  the  ground  of  adul- 


tery, granted  at  the  September  term,  1902. 
Previous  to  the  return  day  of  the  original 
libel,  the  plaintiff  agreed  to  pay  the-  defend- 
ant ^00,  and  in  consideration  of  such  agree- 
ment the  defendant  agreed  that  she  would 
not  appear  to  defend  the  divorce  proceed- 
ing. The  defendant  suffered  a  default,  but, 
after  the  divorce  was  granted,  the  plaintiff 
refused  to  pay  the  agreed  sum.  If  payment 
had  been  made  this  motion  would  not  have 
been  filed.  The  motion  was  dlsmisaed,  and 
the  defendant  excepted.    Overruled. 

t>oyle  &  Lucia:,  for  the  motion.  Bumbam, 
Brown,  Jones  &  Warren,  opi)Osed. 

PARSONS,  0.  J.  Whether  sufllclent  cause 
appears  in  any  case  to  require  that  an  ac- 
tion shodld  be  brought  forward  and  the  Judg- 
ment vacated  Is  a  question  of  fact  The  evi- 
dentiary facts  stated  are  not  necessarily  in- 
consistent with  a  finding  that  Justice  did  not 
require  such  action  In  this  case;  consequent- 
ly the  dismissal  of  the  motion  presents  no 
wror  of  law.  Fulton  Pulley  Co.  T.  Bates 
Mach.  Co.,  71  N.  H.  384,  52  Atl.  467;  Reed 
V.  Prescott,  70  N.  H.  88,  46  AU.  457;  Clough 
V.  Moore,  63  N.  H.  Ill,  113;  Warner  Bank  v. 
Clement,  58  N.  H.  533. 
-Exception  overruled. 

TOUNO,  J.,  did  not  sit  The  others  con- 
curred. , 

(7S  N.  H.  18) 
mTRPHY  V.  GRAND  TRUNK  RT.  CO. 
(Supreme  Court  of  New  Hampshire.     Coos. 
July  19,  1904.) 

MASTER  Airn  SEBVANI— BAILBOADS— IKjaBIES 
TO  SEBVANT — CONDDCTOBS— KNOWIiEDQE  OF 
DEFECTS— ASSOMPnON  OF  BISK. 

1.  Plaintiff,  the  condnctor  of  a  freight  train, 
was  injured  while  assisting  in  reassembling  it 
after  it  had  broken  into  four  sections  while  in 
transit,  by  reason  of  a  defective  automatic 
coupler  attached  to  one  of  the  cars,  of  which 
plaintiff  bad  no  knowledge  until  the  train  bad 
broken  in  two.  Though  it  was  no  part  of  plain- 
tiff's duty  to  assist  in  reassembling  the  train 
after  he  had  found  out  the  trouble  and  its  cause, 
he  endeavored  so  to  assist,  and  was  injured 
while  endeavoring  to  detach  a  chain  which  had 
been  used  in  moving  one  of  the  cars,  by  the 
brakeman's  failure  to  ascertain  where  plaintiff 
was  before  giving  a  signal  to  the  engineer  to 
start  bis  engine,  by  the  engineer's  failure  to 
ring  the  bell  before  be  started,  or  by  plaintitTs 
failure  to  give  the  engineer  a  stop  signal  be- 
fore going  between  the  cars.  Held  that,  in 
the  absence  of  evidence  that  plaintiff  did  not 
know  of  and  fully  appreciate  the  danger  that 
would  naturally  result  from  the  happening  of 
any  one  or  all  of  such  acta,  he  assumed  the 
risk  thereof. 

2.  Where  plaintiff,  the  conductor  of  a  freight 
train,  was  injured  while  attempting  to  reas- 
semble It  after-  it  had  broken  into  parts  by  rea- 
son of  a  defective  coupler,  and  the  rules  of  the 
company  made  It  plaintiff's  duty  when  there 
was  an  accident  to  find  out  what  cansed  it,  in 
the  absence  of  evidence  that  if  plaintiff  had 
used  ordinary  care  in  examining  the  couplers  he 
would  not  have  discovered  the  defect,  he  would 
be  presumed  to  have  known  that  the  coupler 
was  defective  at  the  time  he  ordered  the  brake- 
man  to  use  it. 
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Tranaferred  from  Superior  Oonrt;  Stone^ 
Judge. 

Action  bj  Cbatles  J.  Mnrphy  Mtiliut  Via 
Grand  Trnnk  Railway  CX>mpany  for  lnja> 
rles.  At  the  close  of  plaintlfTs  evidence,  de- 
fendant  moved  for  noosnlt,  whlcb  was  de- 
nied, and,  after  verdict  In  favor  of  plaintiff, 
.  tbe  case  was  transferred  to  the  Supreme 
Court  for  a  bearing  on  defendant's  excep- 
tion to  the  denial  of  audi  motion.  Excep- 
tion sustained. 

The  plaintiff's  evidence  tended  to  prove  the 
following  facts:  At  the  time  of  his  Injury, 
the  plaintiff  had  been  employed  by  the  de- 
fendant for  about  seven  years,  and  had  serv- 
ed  as  conductor  for  three  and  a  half  years. 
On  October  SO,  1901,  his  run  was  from  Port- 
land, Me.,  to  Island  Pond,  Vt  He'  started 
from  Portland  with  a  freight  train  of  00 
can  at  about  half  past  6  in  the  morning. 
He  bad  nothing  to  do  with  making  up  the 
train.  A  knuckle  (a  part  of  an  automatic 
coupler)  on  the  sixth  car  from  the  rear  of  the 
train  was  so  defective  that  the  train  sepa- 
rated when  about  four  miles  from  Portland, 
and  near  Falmouth;  the  immediate  effect 
of  the  separation  being  to  set  the  brakes  on 
nearly  every  car.  This  caused  two  other 
couplings  to  separate,  breaking  the  train  into 
four  sections.  The  first  section  consisted  of 
one  car,  the  second  and  third  sections  of 
from  20  to  80  cars  each,  and  the  rear  sec- 
tion of  6  cars  and  the  caboose.  Such  acci- 
dents are  not  uncommon,  and  when  one  hap- 
pens it  is  th^  duty  of  the  conductor  to  first 
send  out  flagmen,  and  then  to  learn  the  cause 
of  the  accident,  and  remedy  it.  If  possiblei 
In  doing  ttilB  work,  the  whole  train  crew  act 
under  the  conductor's  orders.  When  the 
wreck  occurred,  the  plaintiff  sent  the  rear 
brakeman  back  to  flag  trains,  and  then  walk- 
ed to  the  locomotive,  and  directed  the  engi- 
neer to  put  the  forward  car  on  the  Falmouth 
siding.  While  this  was  being  done,  he  fas- 
tened the  second  and  third  sections  together 
with  a  chain,  and  directed  the  engineer  to 
draw  them  upon  the  "passing  track"  at  Fal- 
mouth. An  attempt  to  execute  this  order 
having  failed,  the  engineer  drew  the  second 
section  upon  the  passing  track,  and  then 
backed  the  locomotive  down,  and  dialned  it 
to  the  third  section.  At  this  juncture  an- 
other train  arrived,  and  the  plaintiff  decided 
to  have  the  locomotive  which  drew  the  latter 
push  the  third  and  fourth  sections  of  his  train 
upon  the  passing  track.  In  the  execution  of 
this  design,  he  walked  back  to  the  rear  of 
his  train,  and  gave  the  necessary  orders  to 
the  rear  brakeman,  who  signaled  to  the  en- 
gineer, and  the  latter  coupled  his  locomotive 
to  the  fourth  section.  The  -plaintiff  and 
brakeman  then  mounted  the  car  where  the 
first  break  occurred,  but  not  that  equipped 
with  the  defective  coupler,  and  the  section 
was  pushed  up  to  where  the  third  stood.  The 
plaintiff  then  directed  the  brakeman  to  couple 
the  two  sections,  and  started  toward  the 
head  of  tlie  train,  to  disconnect  the  locomo- 


tlv«L  About  the  tima  ha  reached  hia  destina- 
tion, the  two  sections  came  together.  The 
plaintiff  thought  the  coupling  was  made^  bnt 
he  did  not  stop  to  see  whether  it  was  or  not; 
nor  did  he  give  the  engineer  the  "stop"  sig- 
nal, usually  gijren  when  work  is  to  be  done 
between  cars,  bnt  stepped  in  between  tlie 
locomotive  and  the  car  to  which  it  was  at- 
tached, for  tlie  purpose  of  taking  off  the 
chain.  The  coupling  had  not  been  made, 
and  when  the  brakeman  learned  this  he  gave 
the  engineer  the  signal  tor  "slack  back."  The 
brakeman  looked  at  the  conpl«  on  the  end  of 
the  third  section,  found  it  defective,  fixed 
it,  and  gave  the  engineer  the  signal  to  come 
ahead.  At  this  attempt  the  coupling  was 
made.  When  the  cars  came  together  the 
shock  moved  the  whole  of  the  third  sectioa 
ahead,  caught  the  plaintiff  between  the  for- 
ward car  and  the  locomotive,  and  caused 
the  Injuries  complained  of.  At  the  time  of 
giving  the  last  signal,  the  brakeman  thought 
he  saw  the  plaintiff  standing  beside  the  track 
near  the  locomotive;  but  the  person  he  in 
fact  saw  was  the  head  brakeman.  The  plain- 
tiff knew  that  automatic  couplers  sometimes 
fail  to  unite  on  the  first  impact,  and  that  if 
a  stop  signal  was  given  to  the  engineer  he 
would  not  start  until  he  was  signaled  to 
do  BO. 

Daniel  J.  Daley,  Herbert  L  Goss,  and 
Drew,  Jordan,  Buckley  &  Shurtleff,  for  plain- 
tiff. Clarence  A.  Hlght,  Leroy  L.  Hlghi  and 
ChamberUn  &  Bldi,  for  defendant 

TOUMO,  J.  The  only  ground  on  which 
the  plaintiff  claims  to  recover  is  the  defend- 
ant's failure  to  furnish  him  with  suitable 
instmmentallties  With  which  to  do  his  work; 
so  the  only  questions  raised  by  the  defend- 
ant's motion  are  whether  there  was  any  evi- 
dence from  which  it  could  be  found  <1)  that 
the  defendant's  failure  to  equip  this  car  with 
a  suitable  coupler  was  the  legal  cause  of  his 
injuries;  (2)  that  the  danger  from  using  this 
coupler  in  the  condition  it  was  in  at  the 
time  of  the  accident  was  not  a  risk  he  as- 
sumed; and  (3)  that  he  was  free  from  fault 
at  that  time.  Only  one  of  these  questions 
will  be  considered,  for  although  whether  the 
plaintiff  was  free  from  fault,. and  whether 
the  cause  of  a  dangerous  situation  is  the  legal 
cause  of  an  accident  that  results  from  that 
situation,  are  both  questions  of  fact  (Ela  t. 
Cable  Co.,  71  N.  H.  1,  51  AtL  281;  Aldri«A 
▼.  Railroad.  67  N.  H.  880,  80  AtL  252; 
Nashua  Iron  &  Steel  Co.  y.  Railroad,  62  N.  H. 
168,  164),  it  will  not  be  necessary  to  examine 
the  evidence  upon  either  point:  for,  if  it  la 
conceded  that  the  defective  coupler  was  a 
contributing  cause,  and  not  mei^ly  the  occa- 
sion, of  the  accident,  and  that  he  was  free 
from  fault;  he  cannot  recover  because  it  con- 
clusively appears  that  the  danger  from  using 
the  coupler  In  the  condition  it  was  in  at  the 
time  of  the  accident  was  a  risk  he  assumed. 

It  is  the  general  rule  that  every  one  who 
voluntarily  takes  a  particular  position  as- 
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Bunes  the  risk  of  ali  the  daugers  incident 
to  remaining  there  of  -which  he  either  knows 
or  wonld  know  if  he  used  ordinary  care. 
Miner  ▼.  Bailroad.  163  Mass.  398,  26  N.  B. 
9M.  By  this  la  only  Intended  that  he  as- 
amnes  the  risk  of  all  the  dangers  of  the  At- 
oatlon  that  are  apparent  to  his  obserratiiw ; 
for  he  does  not  assume  a  risk  when  for  any 
reason  he  could  not  be  expected  to  apprehend 
It  Demars  v.  Company,  67  N.  k.  404,  406, 
40  Atl.  902.  So  the  test  to  decide  whether  a 
person  assumes  the  risk  of  a  particular  dan- 
ger, when  it  appears  that  he  In  fact  did  not 
know  of  It,  is  to  Inquire  whether  or  not  an 
ordinary  man  would  have  known  of  It 

The  reason  why  every  one  who  volun- 
tsrily  enters  into  any  situation  Is  held  to 
assume  the  risk  of  all  dangers  he  knows  are 
Incident  to  remaining  there  is  obvlons. 
When  a  person  invites  others  to  come  upon 
bis  premises,  either  to  work,  to  play,  to 
trade,  or  to  do  any  of  the  numerous  things 
which  are  included  in  the  ordinary  affairs 
of  life,  the  law  imposes  on  him  the  duty  of 
doing  what  the  ordinary  man  would  do  un- 
der similar  circumstances,  or,  in  other  words, 
the  duty  of  using  ordinary  care,  to  protect 
his  guests  from  injury;  and  it  also  imposes 
on  his  guests,  for  his  benefit  the  duty  of 
using  the  same  care  to  avoid  being  injured. 
He  may  perform  his  duty  in  this  respect  in 
either  of  two  ways:  be  may  keep  his  prem- 
ises in  such  condition  that  they  are  suitable 
for  the  purposes  for  which  he  is  using  them, 
or  he  may  notify  his  guests  of  the  dangers 
incident  to  coming  upon  or  remaining  on 
unsuitable  premisesL  No  one  is  required  to 
do  a  useless  thing,  so  he  is  not  required 
to  notify  his  guests  of  dangers  Incident  to 
remaining  on  his  premises  with  which  they 
are  already  familiar.  It  follows  that  he 
owes  his  guests  no  duty  whatever  in  respect 
to  the  dangers  incident  to  coming  upon  his 
premises  of  which  they  know,  or  would  have 
known  if  they  had  used  ordinary  care;  for 
the  law  charges  them,  not  only  with  all  the 
knowledge  they  have  In  respect  to  the  dan- 
gers of  the  situation,  but  also  with  all  the 
knowledge  they  would  have  had  if  they  had 
used  such  care.  Shea  v.  Railroad,  69  N. 
H.  361,  41  AtL  774.  The  relation  of  master 
and  servant  is  a  voluntary  undertaking; 
80  the  law  Imposes  on  the  servant  the  risk 
of  all  the  dangers  of  the  employment  of 
which  he  either  knows  or  would  have  known 
If  be  bad  used  ordinary  care.  This  Includes 
the  risk  of  the  dangers  which  arise  from 
the  use  of  defective  instromentalities  and 
from  the  negligence  of  fellow  servants.  6al- 
Tln  V.  Pierce,  72  N.  H.  79,  54  Atl.  1014; 
HIU  T.  Railroad,  72  N.  H.  518,  57  Ati.  024; 
O'Hare  v.  Company,  71  N.  H.  104,  51  Atl. 
257,  93  Am.  St  Rep.  499;  Mcliaine  v.  Com- 
pany, 71  N.  H.  294,  62  Atl.  545,  58  U  R.  A. 
462,  93  Am.  St  Rep.  522;  Fiileld  v.  RaUroad, 
42  N.  H.  225,  240. 

Although  a  sMvant  does  not  assume  the 
risk  of  a  danger  of  which  he  did  not  learn 


until  so  soon  before  he  was  injured  ttiat 
after  learning  of  it  he  could  not  have  left 
the  service  in  safety  (Olney  v.  Railroad,  71 
M.  H.  427,  62  Atl.  1097),  It  is  entirely  imma- 
terial when  he  learned  of  the  danger  if  after 
he  knew  of  it  be  could  have  left  the  service. 
If  he  remains  after  he  knows  of  it  the  law 
Imposes  on  him  the  risk  incident  to  remain- 
ing. Henderson  v.  Williams,  66  N.  H.  406, 
23  Atl.  365.  Neither  is  it  material  how  the 
dangerous  situation  was  created;  for  if  a 
servant  continues  with  the  master  after  be 
knows  of  the  danger,  the  law  imposes  on 
him  the  risk  incident  to  remaining,  whether 
the  dangerous  situation  arose  from  natural 
causes,  or  was  created  by  the  master's  neg- 
ligence. Ijeazotte  v.  Railroad,  70  N.  H.  6, 
45  Atl.  1084. 

The  breaking  apart  of  the  train  caused 
the  plaintiff  no  injury.  After  the  several 
sections  came  to  rest,  he  stepped  to  the 
ground  unharmed.  The  original  dangerous 
situation  created  by  the  defendant's  negli- 
gence— the  operation  of  a  train  containing 
cars  connected  by  a  defective  coupler — ^was 
ended.  Assubiing  that  the  separated  train 
also  constituted  a  dangerous  situation  due  to 
the  defendant's  negligence,  the  plaintiff  ran 
no  risk  unless  be  elected  to  engage  in  the 
work  of  reassembling  the  train.  If  the  dan- 
ger was  due  to  the  defendant's  failure  to 
comply  with  the  obligations  of  its  contract 
the  plaintiff,  having  performed  his  duty  of 
protecting  bis  train  under  the  rules,  would 
be  under  no  obligation  to  engage  in  the  work 
of  correcting  the  results  of  its  negligence, 
unless  his  contract  of  employment  required 
him  to  reassemble  the  train  regardless  of  the 
cause  of  its  breaking  apart  He  would  have 
both  a  legal  reason  and  a  physical  opportu- 
nity to  refuse  the  service.  Whether  or  not 
it  was  his  duty,  as  a  conductor,  to  endeavor 
to  reassemble  thie  train,  broken  apart  be- 
cause of  the  defendant's  negligence,  is  im- 
material. If  be  remained  because  he  was 
willing  to  waive  the  defendant's  breach  of 
contract  or  if  It  was  because  his  contract 
required  him  to  remain  under  the  circum- 
stances, the  result  would  be  the  same.  In 
either  event  the  law  would  impose  on  him 
the  risk  of  all  the  dangers  incident  to  as- 
sembling his  train  in  the  condition  the  cars 
were  in  at  that  time,  of  which  he  either 
knew  or  would  have  known  If  he  had  used 
ordinary  care.  So  the  only  question  which 
It  is  necessary  to  consider,  to  determine 
whether  he  assumed  the  risk,  is  whether  or 
not  he  knew  of  the  danger  which  was  the 
immediate  cause  of  his  injury.  The  evidence 
shows  that  the  direct  causes  of  his  injury 
were  the  brakeman's  failure  to  find  out 
where  the  plaintiff  was  before  he  gave  the 
engineer  the  signal  to  start  his  engine, 'the 
engineer's  failure  to  ring  the  bell  before  he 
started,  and  the  plaintiff's  failure  to  give  the 
engineer  a  stop  signal;  for,  notwithstand- 
ing the  defective  coupler,  no  accident  would 
have  happened  if  he  had  given  the  engineer 
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a  atop  signal  before  be  stepped  between  the 
cars,  or  if  tbe  engineer  had  rung  his  bell 
before  he  started  his  engine,  or  if  the  brake- 
man  bad  found  out  where  the  plaintiff  was 
before  he  gave  the  engineer  the  signal  to 
go  ahead.  All  these  concurred,  both  In  point 
of  time  and  causation,  to  produce  the  injury, 
and  there  Is  no  evidence  from  which  it  could 
be  found  that  the  plaintiff  did  not  Icnow  of 
and  fully  appreciate  the  danger  that  would 
naturally  result  from  the  happening  of  any 
one  or  all  of  them;  so  It  must  be  held  that 
tbe  causes  of  his  Injury  were  the  risks  he 
assumed. 

Conceding  that  tbe  defective  coupler  was  a 
contributing  cause,  and  not  merely  the  occa- 
sion, of  the  accident,  there  Is  no  force  In  the 
plalntifTs  contention  that,  because  he  did  not 
have  actual  knowledge  of  the  particular 
defect  which  caused  the  coupler  to  separate 
and  wreck  the  train,  he  did  not  assume  the 
risk  incident  to  using  tbe  coupler  in  the  con- 
dition it  was  In  when  the  accident  happened; 
for  when  It  is  a  person's  duty  to  know  any- 
thing, tbe  law  will  charge  him,  not  only  with 
all  the  knowledge  he  has  in  respect  to  the 
matter,  but  also  with  all  he  would  have  had 
If  be  had  used  ordinary  care.  Davis  v.  Rail- 
road, 70  N.  H.  519,  49  AU.  108.  The  rules 
made  it  the  plaintiff's  duty,  when  there  was 
an  accident,  to  find  out  what  caused  it.  So 
it  was  his  duty  to  examine  the  couplers 
which  bad  parted  before  he  used  them,  and 
there  is  no  evidence  from  which  It  could  be 
found  that  if  he  had  used  ordinary  care  In 
examining  them  he  would  not  have  discov- 
ered the  defect;  so  he  must  be  held  to  have 
known  that  the  coupler  was  defective  when 
be  ordered  the  brakeman  to  use  it. 

Exception  sustained.  Verdict  set  aside. 
AU  concurred. 


(73  N.  H.  1) 
THOMAS  V.  EXETER,  H.  &  A.  ST.  RY. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
tiam.    July  1,  1904.) 

INJUBT  TO  EMPLOrt— DEFECTIVE  HA.CHINEB7— 
ASSUMPTION    or   BISK— CAUSE    Of   AC- 
CIDENT—EVIDENCE. 

1.  One  feeding  a  steam  ironinf^  machine  does 
not,  as  matter  of  law,  assume  tbe  risk  of  its 
sudden  swaying  towards  her  and  catching  her 
bands,  owing  to  defective  gearinKS  and  instabil- 
ity in  its  supports,  defects  of  which  alie,  so 
far  as  appears,  had  no  actual  or  implied 
knowledge. 

2.  Testimony  of  the  operator  of  a  steam  iron- 
ing machine,  m  whicli  ner  fingers  were  caught, 
that  it  "jumped"  on  lier  band,  may  t>e  under- 
stood as  meaning  that  its  top  suddenly  swayed 
townrds  her. 

3.  Though  tbe  evidence  shows  that  the  top  of 
the  steam  ironing  machine,  in  which  the  fingers 
of  .its  operator  were  caught,  could  sway  for- 
ward but  two  inches,  and  she  testified  that 
when  it  swayed  forward  her  fingers  were  in 
a  certain  place,  which  was  four  inches  from  the 
rolls,  yet,  she  having  also  stated  that  she  could 
not  state  the  exact  position  of  her  fingers  just 
before  the  accident,  it  may  tie  found  that  such 
accident  was  caused  by  such  swaying. 


Exceptions  flrom  Superior  Court;  Cham- 
berlain, Judge. 

Action  on  the  case  by  Mary  E.  Tbomas 
against  tbe  Exeter,  Hampton  &  Amesbuty 
Street  Railway  for  negligence.  Defendants' 
motion  to  direct  a  verdict  was  denied,  tbe 
trial  resulted  in  a  disagreement,  and  defend- 
ants bring  exceptions.    Eixceptions  ovwruled. 

Page  &  Bartlett  and  Ernest  L.  Onptlll,  for 
plaintiff.    Samuel  W.  Emery,  for  defendants. 

CHASE,  3.  The  plaintiff,  an  employ^  of 
tbe  defendants,  was  Injured  while  operating 
a  steam  Ironing  machine  or  mangle  by  hav- 
ing her  right  band  caught  and  drawn  be- 
tween two  Inward  revolving  cylinders.  There 
was  evidence  tending  to  prove  tbe  facts 
hereinafter  mentioned.  The  machine  was 
about  5%  feet  long,  8%  feet  wide,  and  S^ 
feet  high,  and  weighed  about  2,400  pounds. 
it  was  fastened  to  tbe  floor  of  a  bnlldlng  by 
lag  screws,  with  no  supports  underneath  ex- 
cepting the  floor  timbers.  It  consisted  of  sev- 
eral horizontal,  ptirallel.  Iron  cylinders,  con- 
nected with  Its  main  shaft  by  gearing.  One 
of  tbe  cylinders — the  steam  cylinders-was 
15  to  20  Inches  In  diameter,  and  was  located 
near  the  front  of  the  machine,  about  half 
the  distance  from  Its  top  to  the  floor.  This 
weighed  some  800  pounds,  and  when  In  use 
was  heated  by  steam.  Directly  alx)ve  It  there 
was  another  cylinder — tbe  feed  roll — which 
was  '6  or  8  Inches  In  diameter.  This  was  cov- 
ered with  felting  and  cloth,  and  its  surface  ' 
was  In  contact  with  that  of  tbe  steam  cyl- 
inder. There  was  a  shelf  8  or  10  inches  wide, 
tbe  top  surface  of  which  was  in  or  near  the 
horizontal  plane  that  was  tangent  to  the  per- 
pendicular diameter  of  tbe  steam  cylinder. 
There  was  a  guard  rail  an  inch  in  diameter 
attached  to  the  table  about  5  inches  in  front 
of  tbe  line  of  contact  of  tbe  two  cylinders. 
Its  o.Uce  was  to  prevent  tbe  operator  trota 
getting  her  hands  between  tbe  cylinders,  and 
It  should  be  so  near  the  shelf  that  the  hands 
would  not  pass  between  it  and  the  shelf. 
The  feed  roll  was  supported  at  each  end  by 
a  box  attached  to  the  frame  of  the  machine, 
and  Inclined  somewhat  toward  the  front  In 
this  box  tbere  was  an  axle  box  in  wblcb  tbe 
end  of  tbe  axle  of  the  roll  was  Inserted,  and 
which  would  move  up  and  down  to  a  limited 
extent  Tbere  was  a  stiff  spiral  spring  be- 
tween the  top  of  the  axle  box  and  a  cap  at 
the  top  of  the  fixed  box,  which  could  be  com- 
pressed or  allowed  to  expand  by  turning  a 
set  screw  passing  through  tbe  cap,  thereby 
increasing  or  diminishing  tbe  pressure  of  the 
feed  roll  upon  tbe  steam  cylinder.  There 
were  two  other  rolls  back  of  the  feed  roll. 
The  operator  of  tbe  machine  stood  In  front  of  , 
the  shelf,  and,  spreading  the  article  to  be  I 
Ironed  upon  it  and  taking  bold  of  each  side, 
pushed  its  farther  edge  toward  the  cylinders 
until  it  was  caught  by  them,  when  the  article  | 
was  drawn  through  to  the  other  side  of  the  ' 
machine,  and  In  passing  was  pressed  upon 
tbe  hot  steam  cylinder  by  tbe  feed  roll  and 
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Ironed.  Power  was  communicated  to  the  ma- 
cblne  by  a  belt  miming  from  an  overhead 
pulley  to  a'  pulley  on  the  left-band  end  of 
the  machine.  The  lever  for  sUpping  the  belt 
and  starting  or  stopping  the  machine  was 
at  this  end,  and  was  inaccessible  to  the  op- 
erator when  in  front  of  the  machine.  A 
shaft  extended  from  the  pulley  at  the  left- 
hand  end  of  the  machine  to  a  small  gear  at 
the  right-hand  end,  which,  in  connection  with 
a  countershaft  and  other  gearing  at  the  oppo- 
site end,  revolved  the  cylinders.  The  teeth 
of  the  gears  and  some  of  the  boxes  in  which 
axles  ran  were  badly  worn.  As  a  conse- 
quence, there  was  considerable  play  in  the 
gears  and  bearings.  The  teeth  of  the  driv- 
ing gear  and  Its  companion  were  so  worn  that 
some  of  them  would  skip  each  other  in 
passing.  If  they  skipped,  the  tenden<!y  was 
to  shake  or  sway  the  machine,  and  also  to 
cause  irregular  motion  in  its  cylinders.  The 
defendants  knew  of  the  worn  condition  of 
the  gearing  and  bearings  two  months  before 
the  accident,  and  that  the  machine  ought  to 
have  new  gears.  The  guard  rail  was  sup- 
ported above  the  shelf  by  blocks  at  such  a 
height  that  the  operator's  hands  would  pass 
underneath  it,  and  it  was  so  limber  that  it 
could  be  easily  sprung.  The  set  screw  at 
the  right-hand  end  of  the  feed  roll  would 
work  loose,  making  the  pressure  of  the  roll 
upon  the.  steam  cylinder  at  that  end  less 
than  at  the  other  end.  This  caused  the  por- 
tion of  the  article  passing  between  the  cyl- 
inders at  that  end  to  wrinkle.  The  driving 
belt  was  old,  and  had  three  or  four  splices 
In  it.  The  absence  of  special  supports  under 
the  machine,  the  height  of  the  machine  as 
compared  with  its  width,  the  height  of  its 
center  of  gravity,  the  worn  condition  of  the 
gears  and  boxes,  the  splices  in  the  driving 
belt,  all  had  a  tendency  to  cause  the  machine 
to  sway  backward  and  forward.  One  wit- 
ness testified  that,  in  his  opinion,  the  top  of 
the  machine  would  sway  one  to  two  inches 
from  these  causes  combined  if  the  teeth  of 
the  driving  gear  and  its  companion  skipped. 
At  the  time  of  the  accident  the  plaintifF,  a 
woman  30  years  old,  had  operated  the  ma- 
chine parts  of  two  seasons,  or  about  6 
months  in  all.  This  was  her  only  experience 
In  running  a  mangle,  and  she  was  never  in- 
structed about  the  character  of  the  machine, 
or  the  dangers  Incident  to  operating  it  She 
testified  that  she  did  not  know  what  the 
special  oflUce  of  the  guard  rail  was.  She 
knew  she  could  pass  her  hands  under  it. 
She  also  testified  that  she  was  very  careful 
to  keep  her  hands  as  tar  from  the  cylinders 
as  possible.  She  was  engaged  in  running  a 
sheet  through  the  machine,  when  suddenly 
there  was  a  loud  noise,  as  if  two  pieces  of 
iron  came  together;  and  at  the  same  time, 
according  to  her  testimony,  the  feed  roll 
Jumped  toward  her,  caught  her  right  hand, 
and  drew  it  between  the  cylinders.  The  ma- 
chine bad  never  made  so  loud  a  noise  before, 
and  the  roll  had  never  Jumped  In  that  way. 


She  testified  that  she  was  watching  her 
work  at  the  time,  and  did  not  intentionally 
thrust  her  fingers  against  the  cylinders. 

The  defendants  admit  that  there  were  de- 
fects in  the  machine,  but  they  say  (1)  that 
the  plaintiff's  injury  was  caused  by  her  own 
negligence,  instead  of  by  the  defects ;  and  (2) 
that,  if  It  was  attributable  to  any  or  all  of 
the  defects,  the  plaintiff  knew  of  them,  and 
consequently  assumed  the  risk  of  injury  by 
them.  They  say  there  was  not  sufficient 
evidence  from  which  a  Jury  could  properly 
find  in  favor  of  the  plaintiff  upon  the  ques- 
tions of  fact  Involved  in  these  propositions. 

It  must  be  assumed  that  the  plaintiff  knew 
of  and  appreciated  the  danger  that  would 
arise  from  allowing  her  bands  to  come  in 
contact  with  the  inward  revolving  cylin- 
ders. The  danger  was  obvious  to  a  person  of 
her  age  and  experience,  and  she  required 
no  instructions  to  cause  her  to  appreciate  it. 
Connolly  v.  Eldredge,  160  Mass.  566,  86  N. 
B.  469.  In  fact,  she  discloses  her  appre- 
ciation of  It  by  her  testimony  that  she  was 
careful  to  keep  her  hands  as  far  away  from 
the  cylinders  as  she  could.  If  the  only  de- 
fects In  the  machine  were  the  unusual  height 
of  the  guard  rail  and  its  llmberness,  the 
defendants'  propositions  might  be  sustained. 
But  there  were  other  defects,  which,  in  com- 
bination, according  to  the  testimony,  were 
liable  to  cause  the  top  of  the  machine  to  sud- 
denly sway  toward  the  operator.  There  was 
no  evidence  tending  to  prove  that  the  plain- 
tiff knew  of  the  absence  of  a  suitable  founda- 
tion for  the  machine,  or  of  the  character 
of  the  driving  belt,  or  of  the  state  of  re- 
pair of  the  gearing  and  axle  boxes,  or  of  the 
effect  of  these  several  conditions  upon  the 
running  of  the  machine.  These  things  were 
not  so  apparent  that  it  must  be  assumed  she 
knew  of  them.  The  vibrations  of  the  ma- 
chine and  the  Irregularity  in  the  motion  of 
the  cylinders,  which  •she  noticed  in  her  prior 
experience  with  It,  were  not  of  such  magni- 
tude as  to  direct  her  attention  to  the  causes, 
or  to  warn  her  of  the  possibility  of  the  ma- 
chine's swaying  as  much  as  an  inch  .or  two, 
or  of  any  danger  arising  specially  from  the 
vibrations  and  irregularity.  The  machine 
had  never  acted  before  as  It  did  on  this 
occasion.  The  plaintiff  described  Its  action 
as  "Jumping."  In  reply  to  questions  by  the 
defendants'  counsel,  she  said:  "I  suppose  it 
must  have  been  the  top  roll  that  Jumped." 
"It  Jumped  on  my  hand."  "It  must  certain- 
ly have  Jumped  out  of  its  place."  "I  thought 
it  was  the  whole  machine."  She  gave  other 
similar  descriptions.  The  defendants  seem 
to  have  understood  that  by  this  testimony  the 
plaintiff  conveyed  the  Idea  that  the  feed  roll 
sprung  upon  her  hand,  clear  of  the  fixed 
boxes  which  confined  it,  and  that  the  whole 
machine  left  Its  moorings  and  bodily  sprung 
toward  her;  and,  because  it  conclusively 
appeared  from  other  testimony  that  this  did 
not,  and  from  the  nature  of  things  could  not, 
happen,  they  argue  that  a  Jury  could  not 
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properly  flnd  In  favor  of  the  plaintlfl.  Tbls 
would  be  80  If  the  Jury  tmderstood  the  tes- 
timoiiy  In  that  way;  but  If  tbey  understood 
from  It,  as  they  reasonably  might,  that  the 
feed  roll  moved  quickly,  or  sprung  in  an  up- 
ward  direction  from  Its  normal  irasition  In 
the  fixed  boxes,  and  the  top  of  the  machine 
swayed  suddenly  toward  the  plaintiff,  the 
effect  of  the  testimony  would  be  the  oppo- 
site of  that  which  the  defendants  attach  to 
it.  The  swaying  of  the  top  of  the  machine 
toward  the  plaintiff  would  bring  the  cylin- 
ders nearer  her  hands,  unless  she  withdraw 
them,  and  the  upward  spring  of  the  feed  roll 
would  open  a  space  between  it  and  the  steam 
cylinder  for  the  admission  of  her  fingers.  If 
her  hands  rested  upon  the  shelf  while  en- 
gaged in  presslDg  the  sheet  toward  the  cyl- 
inders, a  sudden  sway  of  the  machine  toward 
her  might  move  the  shelf  without  moving  her 
hands  with  it 

The  plalntlET  testified  further  that  only 
the  portions  of  her  fingers  beyond  the  first 
'  Joints  were  inside  the  g^uard  rail.  The  evi- 
dence did  not  tend  to  prove  that  the  machine 
would  sway  so  much  as  four  Incbet.  The  de- 
fendants argue  from  this  testimony,  in  con- 
nection with  the  fact  that  the  space  between 
the  guard  rail  and  the  cylinders  was  five 
inches,  that  the  jury  could  not  properly  find 
that  the  Injury  was  due  to  a  swaying  of  the 
machine.  It  is  unlikely  that  the  plaintiff 
could  state  the  exact  position  of  her  fingers 
the  moment  befora  the  accident  She  said 
she  could  not  do  so.  A  Jury  may  find  from 
her  testimony  and  other  facts  proved  that 
she  negligently  got  them  against  the  cylin- 
ders, or  they  may  find  that  she  was  exer^ 
ctoing  ordinary  care,  and  her  fingers  were 
in  a  position  where  they  would  not  have  been 
caugbt  but  for  a  sudden  and  extraordinary 
swaying  of  the  machine  toward  her,  owing 
to  its  defective  condition  and  to  Instability  In 
Its  foundation.  The  finding  must  necessarily 
largely  depend  upon  thoi  credit  and  weight 
which  are  given  to  the  testimony  of  tbia 
plaintiff  herself.  The  testimony  of  state- 
ments made  by  her  that  she  was  trying  to 
smooth  wrinkles  in  the  sheet  and  so  got 
her  hand  against  the  cylinders,  does  not  af- 
fect the  question  of  law  under  consideration. 
It  Is  the  province  of  the  Jury  to  sift  and 
weigh  conflicting  evidence,  and  find  the 
truth.  Generally  they  are  greatly  aided  in 
performing  this  service  by  the  appearance 
of  the  witnesses.  There  was  evidence  from 
which,  if  believed,  reasonable  and  impartial 
men  might  properly  find  that  the  plaintiff 
was  exercising  ordinary  care,  and  that  her 
Injury  would  not  have  happened  but  for  a 
sudden  swaying  of  the  machine  toward  her, 
owing,  among  other  things,  to  defective  gear^ 
ings  and  instability  in  the  machine's  supports 
— defects  of  which  she  did  not  actually  or 
impliedly  have  knowledge,  so  far  as  appears, 
and  the  risk  of  which  she  did  not  assume, 
as  matter  of  law. 

Exceptions  overruled.    All  concurred. 


In  re  DUFFT'S  ESTATB. 

Appeal  of  LENAHAN. 

(Suprema  Ooort  of  Pennsylvania.    Jnne  11!^ 

1904.) 

WnX<— COR8TB0OnON— UFB  ESTATB— BIOHTB  or 

BKHSnOIABT— OBPHARS'  COUKC— JU- 

RISDICTIOH. 

1.  Testator,  being  a  half  owner  in  a  coal  mine 
leased  on  a  royalty,  devised  to  his  wife  "during 
her  life  the  use  of  all  my  interest  which  inter- 
est is  the  undivided  one-half  in  the  coal,"  with 
remainder  to  his  nephew.  Held,  that  from  the 
husband's  death  the  widow  was  entitled  to  the 
full  enjoyment  for  life  of  testator's  interest  hi 
the  coal,  and  entitled  to  collect  the  royalties 
withont  the  intervention  of  an  exeeator. 

2.  Where  by  testator's  will  his  wife  was  en- 
titled to  enjoyment  for  life  of  the  nse  of  testa- 
tor's interest  in  a  coal  mine,  and  there  were  no 
debts,  the  orphans'  court  had  no  jurisdiction 
to  pastf  upon  the  acconnt  of  the  executor,  made 
ap  of  royalties  collected  on  leases  made  by  the 
decedent  and  his  co-tenant,  which  he  had  wrone- 
fully  collected,  and  in  which  be  had  taken  cred- 
it for  various  expenses  and  oommissiraia. 

Appeal .  from  Orphans'  Court,  Luzerne 
County. 

In  the  matter  of  the  estate  of  Lawrence 
A.  Duffy,  deceased.  From  a  decree  disallow- 
ing certain  charges  and  credits  In  executor's 
account  James  L.  Lenahan,  executor,  ap- 
peal.   Affirmed. 

Errors  were  assigned  to  the  following  ex- 
tracts from  the  opinion  of  the  court  below: 
.  "(1)  I  can  see  no  material  difference  be- 
tween these  coal  royalties  and  rents,  so  far 
as  the  right  of  the  executor  to  receive  and 
account  for  them  is  concerned.  (2)  I  bold 
that  the  coal  royalties  were  Improperly  In- 
cluded as  a  debt  In  the  account  of  the  execu- 
tor, and  that  the  orphans'  court  has  no  Ju- 
risdiction to  pass  upon  this  item.  (3)  That 
the  item  of  money  advanced  to  Mrs.  Duffy 
be  disallowed.  (4)  That  the  fund  with  which 
the  executor  charges  himself  and  the  item 
of  money  advanced  to  3blrs.  Duffy  be  and  the 
same  are  eliminated  from  his  account  and 
!  stricken  therefrom." 

Argued  before  MITCHELL^  0.  J.,  and 
DEAN,  FELI^  MESTREZAT,  and  POTTER, 
JJ. 

John  T.  Lenahan  and  Edward  A.  Lynch, 
for  appellant  William  S.  McLean,  for  ap- 
pellee. 

DEAN,  J.  On  January  7,  1898,  Ijiwrenoe 
Duffy,  of  Luaerne  county,  died.  At  his  death 
be  was  the  owner  of  the  undivided  half  in-  - 
terest  In  a  tract  of  coal  land  In  Plymouth 
township,  in  said  county.  In  his  lifetime  he 
and  his  co-owner,  Patrick  Lenahan,  by  an 
agreement  dated  June  1,  1896,  had  leased 
the  coal  under  the  land  at  a  price  of  35 
cents  per  ton,  payable  monthly,  not  leas  than 
a  fixed  quantity  to  be  mined  annually,  or 
contract  forfeited.  The  purchasers  went  Into 
possession  and  mined  coal  up  to  the  date  of 
the  lessor's  death  and  afterwards.  On  De- 
cember 7,  1893— about  four  years  before  hia 
death— he  had  made  his  will,  in  which  he  bad 
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devised  to  bis  wife,  Winifred,  "during  her 
life  tbe  use  of  all  my  interest,  which  interest 
Is  the  undivided  one-half  in  the  coal"  nnder- 
lytog  the  tract,  with  the  remainder  to  bla 
nephew,  James  L.  Lenahan,  this  executor. 
It  follows  that  this  devise  of  the  land  to  the 
wife  carried  with  It  the  testator's  righto  un- 
der the  lease  daring  the  wife's  life.  It  was 
a  devise  to  her  of  the  land  for  life,  and  by 
bis  death  subsequent  to  the  contract  it  passed 
to  her  the  monthly  payments  on  the  land  as 
directly  as  if  tbe  devise  bad  been  a  farm  out 
of  which  the  owner  received  an  annual 
rental  during  his  lifetime.  Tbe  devise  Is 
"the  use  of  all  my  Interest,  which  Interest  Is 
an  undivided  one-half  in  the  coal  aad  other 
minerals  underlying  and  contained"  in  tbe 
described  land.  So  that  It  is  immaterial 
whether  we  call  the  contract  a  lease,  or  a 
sale  of  the  coal  in  place,  or  a  contract  pass- 
ing a  right  to  tbe  coal,  the  price  to  be  meas- 
ured by  a  minimum  monthly  royalty  or  rent 
It  clearly  put  in  tbe  widow  the  full  enjoy- 
ment for  life  of  the  use  of  all  bis  interest  In 
tbe  coal,  and.  tbe  period  of  her  enjoyment 
commenced  Immediately  at  ber  husband's 
death.  True,  it  was  subject  to  any  debts  ex- 
isting at  bis  death  and  costs  of  administra- 
tion of  bis  estate,  as  in  Gardner's  £)Btate,  190 
Pa.  624,  49  Atl.  846.  But  here.  If  tbe  land 
was  not  subject  to  debts  or  other  legal 
charges,  which  it  was  tbe  lawful  duly  of 
tbe  executor  to  pay,  be  had  no  authority  to 
meddle  with  an  estate  spedflcally  devised  to 
the  widow  for  her  use  as  land.  Any  coal 
royalty  or  rents  which  were  payable  to  tbe 
testator  In  his  lifetime  necessarily  went  to 
tbe  executor,  and  be  bad  a  right  to  collect 
them,  for  the  widow's  life  estate  only  com- 
menced with  her  husband's  death.    But  the 

<  words  of  the  devise  Import  a  different  estate 
in  the  land  than  the  ordinary  title  or  right. 
It,  In  effect,  points  out  the  manner  of  its  en- 
joyment She  is  to  have  the  use  of  tbe  coal 
underlying  the  land.  She  could  have  no 
other  use  of  it  except  to  mine  or  sell  it.  She 
was,  therefore,  free  from  any  Impeachment 
of  waste  by  the  remainderman. 

Tbe  very  foundation  of  all  the  contention 
on  this  appeal  is  the  first  partial  account 
filed  by  tbe  executor.  The  docket  entry 
notes  that  this  account  was  filed  on  April 
7,  1899.  It  is  then  Indexed  aa  being  printed 
on  pages  13  and  14.  It  is  not  there  printed, 
but  on  page  8  what  purports  to  be  a  first 
partial  account  is  printed.  In  that  the  ex- 
ecutor charges  himself  with  having  received 
$2,2TO.  He  does  not  mention  from  what, 
source;  but  that,  as  appears  from  the  testi- 
mony, was  coal  royalty.  He  then  claims 
credit  with  having  paid  out  $2,240.75,  leav- 

'ing  a  balance  for  distribution  to  widow  of 
$34.25.  This  account  was  audited,  and  re- 
port of  audit  confirmed.  Then,  on  Decem- 
ber 14,  1899,  on  petition  of  widow,  a  rule 
was  taken  on  the  executor  to  show  why  he 
should  not  assign  ber  the  coal  lease,  for 
tbe  reason  that  the  executor  bad  filed  his  ac- 


count showing  a  balance  due  tbe  petitioner, 
wliich  had  been  paid  to  her,  and  that  tl/re 
was  no  other  property  of  the  estate  of  her 
husband  except  tbe  coal  lease;  tbat  demand 
bad  been  made  upon  tbe  executor  to  assign 
to  her  the  lease,  and  be  has  refused.  To 
this  petition  the  executor  made  answer,  de- 
nying her  right  to  an  assignment,  and  al- 
leging that  as  to  tbe  royalties  or  rents  from 
tbe  coal  lease  be  was  executor  and  an  active 
trustee  under  the  will;  tbat  It  was  his  duty 
as  an  active  trustee  and  remainderman  to 
collect  the  royalties.  After  hearing,  tbe 
court  dismissed  the  petition,  from  which 
decree  the  widow  appealed  to  the  superior 
court  The  court  decided  (see  Duffy's  Es- 
tate, 17  Pa.  Super.  Ot  244)  against  the  con- 
tention of  the  executor,  and,  further,  that  he 
was  not  a  trustee  for  her;  that  there  was  no 
fund  for  bim  to  conserve,  or  duties  for  blm 
to  perform;  and  that  the  payments  of  roy- 
alties could  be  made  directly  to  the  widow 
virlthout  assignment  of  tbe  lease.  On  June 
13,  1901,  a  remittitur  of  this  decision  Of  the 
superior  court  was  filed  in  tbe  court  below, 
and  on  tbe  next  day — June  14th — the  executor 
filed  what  purports  to  be  his  final  account 
in  the  orphans'  court.  In  that  account  he 
charges  himself  with  money  received  since 
bis  last  account  In  years  1899,  1900,  and 
1901,  $4,726.  He  claims  credit  for  $1,925, 
advanced  to  widow  by  executor;  also  for 
counsel  fees  paid  to  EMward  A.  Lynch,  Elsq., 
$500,  and  to  John  T.  Lenahan,  Esq.,  $200; 
also  charges  for  commissions,  $47.25.  He 
then  claims  credit  for  some  small  charges, 
oflicers'  costs,  etc.,  amounting  to  $77.26 — 
making  In  the  whole  $2,702.75,  which  de- 
ducted from  the  debit  left  a  balance  in  bis 
hands  of  $2,022.26.  To  this  account  ex- 
ceptions were  filed  by  the  widow:  First. 
To  tbe  Jurisdiction  of  tbe  orphans'  court  to 
pass  on  tbe  executor's  account  embracing 
receipts  of  coal  royalties.  Tbe  second, 
fourth,  fifth,  sixth,  and  seventh  exceptions 
deny  bis  right  to  officers'  and  clerks'  fees, 
bis  charge  for  commissions,  and  aver  tbat 
he  sbould  bave  charged  himself  witb  In- 
terest on  $2,800,  which  had  remained  In  his 
hands  for  more,  than  eight  monttaa  Tbe 
thbrd  exception  denies  bis  right  to  a  credit 
of  $700  for  counsel  fees,  not  only  because 
of  want  of  Jurisdiction  In  the  court  to  al- 
low It,  but  also  because  It  Is  exorbitant. 
The  elgb'tb  and  last  exception  denies  the  ex- 
ecutor's authority  to  include  in  his  account 
the  entire  sum  received,  because  it  had  been 
collected  from  coal  royalties,  after  he  had 
filed  his  first  account  on  February  7,  1899, 
after  he  had  been  notified  by  her  tbat  he  had 
no  right  to  receive  such  royalties,  and  aftor 
appeal  had  been  lodged  in  superior  court  to 
test  the  question  in  dispute.  Tbe  auditing 
Judge,  Troutman,  overruled  all  the  exceptions 
except  the  third,  on  which  last  be  deferred 
decree  at  request  of  counsel  for  widow  that 
evidence  might  be  taken  to  support  It  8nl>- 
stantially  the  same  exceptions  as  those  to 
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the  account  were  filed  to  the  report  of  the 
auditing  Judge.  These  were  beard  before 
Judge  Vosburg,  of  the  Forty-Fifth  district, 
specially  presiding.  Before  final  decree  the 
third  exception,  denying  the  right  of  the 
executor  to  credit  for  counsel  fees,  was 
withdrawn  by  counsel  for  the  widow.  The 
court  overruled  all  the  exceptions  to  officer's 
charges  and  compensation  by  the  executor. 
This  left  only  in  dispute  the  debit  of  $4,725, 
and  the  credit  claimed  as  advance  to  widow 
$1,025.  As  to  these  items,  while  he  affirmed 
generally  the  jurisdiction  of  the  orphani^ 
court  over  the  accounts  of  the  executor,  yet 
as  to  these  Items  he  says:  "There  may  be 
a  Jurisdiction  as  to  the  forum  within  which 
an  account  of  an  executor  should  be  settled, 
and  yet  there  may  be  items  in  such  account 
which  cannot  legally  be  settled  in  the  or^ 
phans^  court." 

Under  the  act  of  the  16th  of  June,  1836 
(P.  L.  784),  among  the  powers  expressly  con- 
ferred upon  the  several  orphans'  courts  in 
the  state  of  Pennsylvania  Is  "the  removal 
and  discharge  of  executors  and  administra- 
tors deriving  their  authority  from  the  reg- 
ister of  the  respective  county,  and  the 
settlement  of  their  accounts."  That  the  or- 
phans' court  has  Jurisdiction  over  the  set- 
tlement of  accounts  by  executors  and  ad- 
ministrators is  unquestionable;  but  then 
comes  the  very  question  raised  by  the  wid- 
ow's first  exception:  What  constitutes  an 
account  of  an  executor  as  executor?  Surely 
not  what  be  chooses  to  make  an  account.  It 
must  be  of  some  matter  as  to  which  either 
the  will  itself  or  the  law  has  imposed  up- 
on hUn  a  duty.  We  look  in  vain  through 
this  will  for  an  intention,  either  express  or 
implied,  on  the  part  of  this  testator,  that 
the  executor  should  have  anything  to  do 
with  these  coal  royalties;  while  the  intention 
is  plain  that  she  should  at  once  upon  his 
death  enter  into  the  enjoyment  of  her  roy- 
alties, and  execute  bis  will  in  regard  there- 
to. In  fact,  any  execution  of  the  lease  is 
fully  provided  for  by  its  terms  in  all  par- 
ticulars. The  legal  party  to  move  in  such 
execution  in  case  of  his  death  is  the  widow, 
as  specifically  directed  by  him  by  the  ex- 
plicit devise.  This  is  what  we  decide,  and, 
in  effect,  what  the  superior  court  decided. 
But  the  learned  Judge  of  the  orphans'  court 
only  goes  so  far  as  to  hold  that  under  the 
decision  of  the  superior  court  the  orphans' 
court  has  Jurisdiction  to  pass  upon  the  ac- 
counts as  to  all  the  items  except  the  two. 
The  widow  has  taken  no  appeal,  so  we  are 
confined  solely  to  the  appeal  of  the  executor, 
who  complains  in  his  assignments  of  error 
of  that  part  of  the  decree  wherein  the  court 
below  directs  "that  the  fund  with  which  the 
executor  charges  himself  and  the  item  of 
money  advanced  to  Mrs.  Dufty  l)e,  and  the 
same  are,  eliminated  from  his  account  and 
stricken  therefrom."  We  think  the  appel- 
lant, this  executor  and  remainderman, 
through  all  this  persistent  litigation  with  his 


uncle's  widow  has  fared  much  better  at  the 
end  in  the  court  below  than  he  would  have 
fared  here  had  we  the  same  questions  to 
pass  upon.  By  the  will  the  use  of  the  coal 
during  her  life  was  specifically  and  explicit- 
ly given  to  the  widow.  As  it  is  undisputed 
that  the  testator  bad  no  debts,  what  right 
had  the  executor  to  collect  her  money,  which 
she  could  aa  easily  have  collected  herself, 
and  why  burden  the  fund  with  costs,  char- 
ges for  services,  and  commissions  to  himself? 
It  seems  to  use  that  this  was  a  question 
which  should  first  have  occurred  to  a  pru- 
dent man  before  he  meddled  with  that  which 
was  none  of  his  business.  But  he  did  col- 
lect, as  shown  by  his  first  account,  $2,275 
of  her  coal  royalties,  from  which  he  deducted 
$68.25  commissions,  $50  counsel  fees,  and 
$22.50  costs,  to  which  she  submitted;  but 
then,  doubtless  seeing  how  large  a  portion 
of  her  small  estate  was  being  eaten  up  by 
expenses  and  charges,  she  concluded  to  col- 
lect her  own  coal  royalties,  and  demanded 
from  the  executor  an  assignment  of  the  con- 
tract. He  refused.  Then,  on  her  petition 
to  the  court  setting  forth  clearly  the  Justice 
and  lawfulness  of  her  claim',  the  court  dis- 
missed her  petition.  She  appealed  to  the  su- 
perior court  That  court  pronounced  her 
right  clear,  but  that  no  formal  assignment 
of  the  contract  was  necessary,  that  she 
might  collect  the  royalties  directly  from  the 
coal  operator.  Then  the  next  day  after  this 
decision  was-flled  in  the  court  below  he  filed 
his  second  account,  showing  that  while  she 
was  disputing  his  right,  and  while  her  ap- 
peal was  pending  in  the  superior  court,  he 
had  gone  on  and  collected  of  her  royalties 
$4,725  more,  and  deducted  from  this  $700 
attorney's  fees  and  $77  commissions  and 
costs.  For  some  reason  best  known  to  her- 
self she  withdraws  her  objection  to  the  at- 
torney's fees,  and  the  court  overrules  her 
other  exceptions,  leaving  only  for  review  on 
this  appeal  before  us  the  question  of  the 
Jurisdiction  of  the  orphans'  court 

We  think  the  superior  court  was  clearly 
right  in  holding  that  the  orphans'  court  had 
no  Jurisdiction  over  the  accounts  of  this  ex- 
ecutor, so  far  as  they  were  made  up  of 
money  from  the  coal  royalties,  and,  bo  far 
as  we  can  detect,  they  were  made  iq>  of 
nothing  else.  It  made  a  mistake  in  not 
clearly  saying  so.  Because  the  remainder- 
man was  executor  of  his  uncle,  that  fact 
gave  the  orphans'  court  no  Jurisdiction  to  pass 
on  an  account  where  he,  in  effect,  admits 
that  there  wrongfully  came  into  his  liands 
money  belonging  to  his  uncle's  widow.  That 
court  could  not  have  compelled  him  by  cita- 
tion to  account  for  such  money,  because  it 
would  have  had  no  Jurisdiction  over  eithet 
bis  person  or  the  chattel.  The  only  effect 
of  the  imperfect  decree  is  that  he  gets  away 
from  a  Jury  in  a  court  which  has  Jurisdiction 
into  one  which  has  none. 

The  learned  Judge  of  the  orphans'  court, 
taking  the  meagemess  of  the  decree  in  the 
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superior  court  as  tbe  law  settling  the  Juris- 
diction, says:  "I  bold  tbat  the  coal  royal- 
ties were  improperly  Incloded  as  a  debit  in 
the  account  of  the  ezecntor,  and  tbat  the 
orphans'  court  has  no  Jurisdiction  to  pass 
upon  this  item.  Taking  the  items  of  credit 
[naming  the  counsel  fees  and  other  char- 
ges], we  hare  a  different  proposition  be- 
fore us."  The  logic  of  this  reasoning  Is  not 
apparent  when  we  take  the  undisputed  facts 
tliat  eyery  one  of  the  items  of  credit  Is 
claimed  by  the  executor  for  efforts,  profes- 
sional and  otherwise,  to  wrongfully  get 
bold  of  and  retain  this  widow's  royalties, 
and  tliat  he  got  no  other  nor  tried  to  get 
other,  property.  The  proposition  is  some- 
thing like  this:  An  executor  wrongfully 
gets  Into  bis  hands  a  large  amount  of  money 
belonging  to  another.  Tbe  orphans'  court 
has  no  jurisdiction  to  pass  on  his  accounts  of 
such  money,  yet  has  jurisdiction  to  allow  him 
to  deduct  a  large  sum  for  bis  trouble  in 
getting  It.  The  strongest  reason  given  In 
any  of  the  opinions  for  sustaining  the  de- 
cree as  to  the  jurisdiction  is  that  given  by 
Judge  Troutman,  as  follows:  "Nor  is  the 
exceptant  at  ail  injured  by  our  retaining 
Jurisdiction.  All  her  rights  are  conserved 
and  all  her  claim  can  be  disposed  of  in  the 
orpbantf  court  as  completely  and  as  well 
as  in  any  other  forum  to  which  she  might 
obtain  resort."  Tbe  trouble,  however,  with 
this  reason  is  that  it  is  not  the  law,  and 
probably  would  be  as  much  in  point  if  this 
executor  had  filed  his  accounts  in  the  courts 
of  oyer  and  terminer  or  quarter  sessions. 

We  think  it  clear  that  the  orphans'  court 
bad  no  jurisdiction  whatever  of  these  coal 
royalties,  but,  as  before  noticed,  the  widow 
has  voluntarily,  except  as  to  these  two 
items,  submitted  to  that  Jurisdiction.  The 
executor  brings  this  wholly  groundless  ap- 
peaL  It  is  dismissed,  and  the  decree  of  the 
court  below  affirmed. 


(206  Pa.  S80) 

CONTINENTAL  TITLE  &  TRUST  CO.  ▼. 

DEVLIN. 

(Supreme  Court  of  Pennsylvania.     June  15, 

1904.) 

TBIAI. —  QtTKSTION    FOB    COUBT — C0N8TBT7CTI0R 

OF  CONTRACT— MOETOA.OE—PUBCHABE  OF 

EQUITY— MEBGEB. 

1.  Where  in  assumpsit  there  is  no  substantial 
dispute  as  to  the  facts,  and  the  case  turns  on 
the  construction  of  a  written  contract,  the  court 
can,  without  intervention  of  a  Jury,  enter  judg- 
ment thereon. 

2.  Where  there  was  an  express  agreement  of 
the  parties  that,  where  the  holder  of  the  senior 
and  a  junior  mortgage  purchased  the  equity 
under  the  junior  mortgage,  the  senior  mort- 
gage should  be  held  until  certain  advances  were 
repaid,  such  purchase  did  not  operate  as  a  pay- 
ment of  the  debt  evidenced  by  the  senior  mort- 

3.  Where  in  scire  facias  sur  mortgage  there 
was  no  defense  that  plaintiff  had  defaulted  in 
making  advances  agreed  upon  for  tbe  improve- 

t  L  See  Contracts,  voL  U,  Cent.  Dig.  i  767. 


ment  of  the  land,  no  such  defense  could  be  set 
up  in  an  action  to  foreclose  another  mortgage 
between  the  same  parties. 

Appeal  from  Court  of  Common  Pleas,  Phil-    \ 
adelphla  County. 

Action  by  tbe  Continental  Title  &  Trust 
Ck)mpany  against  John  Devlin.  From  an  or- 
der making  absolute  a  rule  of  judgment  for 
want  of  a  sufficient  affidavit  of  defense^  de- 
fendant appeals.    Affirmed. 

Argued  before  MITCHEIX,  C.  J.,  and 
DEAN,  B'BLL,  BROWN,  MBTREZAT,  POT- 
TER, and  THOMPSON,  JJ. 

Edward  W.  Magill,  for  appellant.  Alex. 
Simpson,  Jr.,  and  Francis  Shimk  Brown, 
for  appellee. 

DEAN,  J.  This  Is  an  appeal  by  defendant 
from  a  judgment  entered  against  him  in  tbe 
court  below  for  $28,852.84  in  default  of  a 
sufficient  affidavit  of  defense. 

It  is  necessary  to  an  understanding  of  ap- 
pellant's complaint  of  error  to  briefly  state 
the  facts.  The  defendant  was  the  owner  of 
a  plot  of  ground  in  Oermantown,  and  also  of 
land  in  the  southern  part  of  the  city.  Plain- 
tiff advanced  to  defendant  $50,000,  to  be  ap- 
plied as  purchase  money  and  to  the  discbarge 
of  two  small  mortgages  on  the  Germantown 
property,  and  for  this  took  from  him  as  se- 
curity the  mortgage  on  that  property  now 
In  dispute.  Then  defendant,  desiring  to 
build  on  this  property,  cut  it  up  into  80  lots, 
and  agreed  with  plaintiff  that  it  should  ad- 
vance to  him  money  to  build  upon  the  lots  as 
the  money  was  needed  for  the  buildings; 
defendant  to  deliver  to  plaintiff  as  security 
tberefor  80  separate  mortgages,  in  the  whole 
aggregating  $200,000,  one  on  each  lot  It 
was  further  agreed  that  the  first  or  $50,000 
mortgage  should  stand  also  as  security  for 
the  completion  of  the  bouses,  and  as  a  pro- 
tection against  mechanics'  and  municipal 
liens.  It  was  further  agreed'  that  the  trust 
company  would  release  the  lien  of  the  $50,- 
000  mortgage  on  the  80  lots,  upon  which  tbe 
money  was  to  be  expended  by  defendant  in 
tbe  contemplated  building  operations.  After 
a  sheritTs  sale  on  the  80  mortgages,  the  com- 
pany did  record  a  release  on  the  properties 
sold.  But  no  release  was  formally  executed 
and  delivered  at  the  time  by  plaintiff,  nor 
did  defendant  ever  demand  one.  Defendant 
went  on  with  his  building  operations,  plain- 
tiff advancing  him,  from  time  to  time,  large 
sums  of  money.  After  some  time  a  dispute 
arose  between  them.  Defendant,  alleging 
that  tbe  advances  were  not  so  rapidly  made 
nor  so  large  as  agreed  upon,  stopped  Ms 
work.  Then  the  parties  came  together,  and 
adjusted  their  dispute  by  another  agreement, 
to  wit,  plaintiff  to  advance  $65,000  to  de- 
fendant on  another  wholly  different  building 
operation,  and  to  be  wholly  relieved  from 
further  advances  on  the  Germantown  im- 
provements; defendant  agreeing  that  the  ad-  - 
vances  already  made  should  be  repaid  with- 
in 90  days,  and  that  the  $50,000  mortgage 
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sbould  stand  as  security  to  plaintiff  for  snch 
advances  trntU  repayment  Defendant  did 
not  repay  the  adyances  as  he  agreed  to  do. 
Thereupon  plaintlfl  Issued  scL  fa.,  and  took 
judgment  on  each  of  the  80  mortgages,  Is- 
sued levari  facias,  and  the  sheriff  sold  the 
lots.  Nearly  all  of  them  were  purchased 
by  plaintiff.  Defendant  was  present  at  the 
sale,  and  bid  on  several  of  the  lots.  No  no- 
tice was  given  by  him  of  any  defect  in  the 
title,  or  any  incumbrance  by  prior  lien,  nor 
was  there  any  motion  to  set  aside  the  sale 
after  It  was  made.  After  this  sale  of  the 
80  lots,  plaintiff,  alleging  that  it  had  not 
been  repaid  its  loans  by  the  money  realized 
at  the  sherifTs  sale,  nor  had  it  been  repaid 
advances  made  on  the  $50,000  mortgage,  is- 
sued this  sd.  fa.  on  that  mortgage  to  col- 
lect the  amount  still  payable  to  it.  To  this 
suit  defendant  filed  afildavit  of  defense,  aver- 
ring that  the  $50,000  mortgage  was  held  by 
plaintiff  only  to  protect  it  against  mechanics' 
liens  and  municipal  liens  which  might  be 
filed  against  the  80  houses,  and  to  insure  the, 
completion  of  the  houses,  and  that  It  had 
received  other  mortgages  aggregating  $200,- 
000  as  collateral  security  for  the  payment  of 
the  money  advanced;  that  plaintiff  did  not 
hold  the  $50,000  mortgage  as  security  for  any 
money  loaned  to  him,  the  defendant;  that  all 
the  property  described  In  the  said  last- 
named  mortgage  had  been  purchased  by 
plaintiff  at  the  sherUTs  sale;  and  further, 
that  plaintiff  is  not  entitled  to  Judgment  on 
said  mortgage,  because  it  has  suffered  no 
loss  by  any  default  of  defendant,  or  any  fail- 
ure by  him  in  his  contracts.  The  court  gave 
judgment  in  default  of  a  sufficient  afildavit 
of  defense. 

An  inspection  of  plalntHTs  statement  of 
claim,  on  which  the  sd.  fa.  is  founded  and 
the  affidavit  of  defense  filed,  shows  a  very 
wide  dispute  as  to  the  interpretation  of  tbe 
written  contracts,  but  no  substantial  dispute 
of  fact  is  disclosed.  Therefore,  the  court 
below  bad  jurisdiction,  and  properly,  with- 
out the  Intervention  of  a  jury,  entered  Judge- 
ment; for  had  the  issue  come  to  a  trial  be- 
fore a  jury.  It  would  have  been  the  duty  of 
the  court,  if  It  had  interpreted  the  writings, 
to  have  peremptorily  directed  a  verdict  for 
one  side  or  the  other. 

As  we  have  already  noticed,  after  the  80 
separate  mortgages  were  given,  and  the 
defendant  was  proceeding  with  his  building 
operations,  a  dispute  arose  between  the  par- 
ties, which  was  settled  by  an  agreement 
dated  April  18,  1901.  In  that  agreement  is 
this  stipulation:  "That  all  security  mort- 
gages and  bonds  held  by  the  said  com- 
pany as  security  for  the  completion  and 
against  liens  of  the  said  one  hundred  and 
sixty-four  bouses  shall  also  be  held  by  said 
company  as  security  for  the  repayment  of 
all  moneys  due  it  on  tbe  Germantown  opera- 
tion, with  the  same  force  and  eflject  as  though 
security  mortgages  and  bonds  had  been  orig- 
inally given  for  both  operations."    The  plain- 


tiff averred  that  the  $50,000  mortgage^  on 
which  this  scL  fa.  is  Issued,  was  one  of  the 
security  mortgages  held  by  it  under  this 
description;  tbat'the  80  separate  mortgages, 
which  had  been  foreclosed  and  sheriff's  sales 
had,  were  also  security  mortgages  specified 
in  the  same  clause  of  the  agreement.  Be- 
fore this  last  agreement  was  made,  one 
had  been  executed  by  the  parties  on  Febru- 
ary 23,  1900,  in  which  this  $50,000  mortgage 
Is  specially  referred  to  as  a  security  then 
held  by  the  plaintiff  for  advances,  liens, 
completion  of  houses,  etc.  In  the  agreement 
first  noticed  (that  of  April  13,  1901),  there 
was  further  this  additional  clause:  "And 
the  said  John  Devlin  further  releases  the 
said  company  from  any  and  all  claims  to 
make  further  advances  to  him  under  a  cer- 
tain agreement  relating  to  his  operation  In 
Germantown,  and  agrees  to  repay  the  com- 
pany  all  moneys  heretofore  advanced  to  him 
under  said  agreement,  together  with  its  prop- 
er charges,  within  ninety  days  from  the 
date  hereof."  The  plaintiff  fully  and  spe- 
cifically sets  out  in  Its  statement  all  the 
advances  made  by  It  on  the  different  mort- 
gages, with  credits  of  all  payments  made, 
whether  by  receipt  or  proceeds  of  sheriff's 
sales  or  otherwise,  and  avers  that  on  this 
mortgage  there  is  still  a  sum  certain  due 
and  unpaid.  It  Is  very  clear  to  ua  that  by 
a  proper  construction  of  the  two  agreements, 
that  of  February  23,  1900,  with  that  of  April 
13,  1901,  it  was  the  Intention  of  the  parties 
that  all  tbe  mortgages  on  the  Germantown 
property  were  to  be  held  by  plaintiff  as  se- 
curity for  all  the  advances  made  to  defendant 
on  all  the  property  described  In  these  mort- 
gages. Tbe  defendant  avers  this  $50,000 
mortgage  was  g^ven  only  to  cover  mechanics' 
Uens,  and  as  a  guaranty  for  the  completion 
of  tbe  houses,  but  the  averment  is  negatived 
by  the  seventh  clause  of  the  agreement  of 
April  13th.  Plaintiff,  agrees  only  upon  the 
performance  by  defendant  of  that  condition, 
payment  of  money  due  it,  and  its  proper  char- 
ges, to  assign  or  transfer  the  mortgage. 
This  Intention  Is  further  reiterated  in  the 
short  supplemental  agreement  of  the  same 
day,  where  substantially  the  same  language 
Is  repeated. 

■We  think  tbe  manifestly  correct  Interpre- 
tation of  all'  the  agreements,  when  viewed 
together,  Is  that  the  parties  intended,  when 
plaintiff  advanced  the  $65,000  for  the  new 
operation  In  another  part  of  the  city,  it  was 
to  be  relieved  from  any  further  advances 
on  tbe  Germantown  operation,  but  aU  the 
securities  then  held  by  plaintiff  by  rea- 
son of  advancements  on  that  property  were 
to  be  retained  by  It  until  the  money  already 
advanced  was  repaid. 

But  appellant  argues  that.  If  the  "holder 
of  a  senior  mortgage  purchase  the  equity  of 
redemption,  the  sale  being  made  on  a  Junior 
mortgage  held  by  him,  subject  to  the  lien 
of  the  senior  mortgage,  such  purchase  op- 
eiates  as  a  payment  of  the  debt  evidenced  by 
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the  senior  mortgage,  and  Buch  mortgage  is 
barred  from  fnrtber  remedy  on  tbe  debt" 
The  sonndneBS  of  this  mie  cannot  be  ques- 
tioned. Whether  the  result  should  follow  In 
any  particular  case  depends  on  whether  the 
facts  In  the  particular  case  demand  Its 
application.  Like  the  doctrine  of  "merger," 
It  depends  upon  the  Intention  of  tbe  parties 
whether  an  Incumbrance  shall  merge  In  the 
estate  of  a  purchaser  on  a  subsequent  Hen. 
It  may,  to  aubserve  some  honest  purpose,  b« 
kept  alive.  Moore  t.  Harrlaburg  Bank,  8 
Watts,  138;  Richards  t.  Ayrea,  1  Watts  &  & 
486.  As  to  third  parties,  who  might  bare 
been  misled  by  It,  such  Intention  might  be 
ineftectlTe.  But  here  the  only  parties  in- 
terested are  appellant  a'hd  appellee,  and 
they,  as  we  have  already  shown,  with  the 
expressed  intention  that  the  trust  company 
shonld  be  protected  In  advances  made  on 
the  $50,000  mortgage,  agreed  that  It  should 
be  held  by  the  company  until  such  advances 
were  repaid. 

Defendant  in  his  affidavit  avers  that  the  80 
houses  were  not  completed  because  of  the 
trust  company's  default  in  not  making  the 
advances  It  bad  agreed  to  make  while  the 
bnildinga  were  being  put  up.  Bvery  ques- 
tion of  this  kind  was  necessarily  at  Issue 
in  the  suit  on  the  80  mortgages,  and  must  be 
considered  as  settled  by  the  Judgments  In 
those  suits.  Nothing  In  tbe  assignment  of  er- 
rors calls  for  further  notice. 

The  Judgment  entered  by  the  court  below, 
with  the  limitations  and  exceptions  therela 
■at  forth,  1>  affirmed. 


<iO»Fa.  IM> 

In  re  MISKBTS  BSTATD. 

(Supreme  Court  of  Pennsylvania.     June  16, 

1904.) 

TBUn  OUO— CONBTBncnON— BiaHTS  OT  BKira- 

'  nciABias. 
1.  A  husband  conveyed  to  his  wife  certain 
real  estate  in  trust,  and  directed  his  wife  dur- 
ing her  lifetime  to  use  the  net  income  for 
the  support  of  herself  and  her  two  children  and 
■uch  Other  children  as  might  thereafter  be  bom. 
Seld,  that  the  widow  could  use  the  whole  in- 
come, at  her  discretion,  for  the  support  of  her- 
self and  children,  and  where  a  lAild  had  left 
home  she  could  not  demand  a  portion  of  the 
bicome  from  hec  mother. 

Appeal  from  C!onrt  of  Common  Please 
Philadelphia  County. 

Ih  the  matter  of  the  estate  of  William  F. 
Miskey,  Jr.  From  an  order  dismissing  a 
petition  for  citation,  Mary  V,  Quay  appeals. 
Affirmed. 

Argued  before  FHLI,,  BROWN,  MBSTRB- 
ZAT.  POTTER,  and  THOMPSON,  JJ. 

W.  Nelson  L.  Wes^  for  appellant  George 
B.  Tan  Dusen,  for  appellee. 

POTTER,  J.  William  F.  Mlskey,  Jr.,  the 
father  of  the  appellant  in  this  case,  execut- 

'    f  1.  Sm  Trusts,  vol.  47,  Cent  Dig.  1  8»;  Wills,  voL 
M,  Cent  Die  i  ISU.' 


ed  a  trust  deed  upon  May  4,  1881,  conveying 
certain  property  to  his  father,  in  trust  to  con- 
vey It  to  Mary  Thomas  Mlskey,  tbe  defend- 
ant here.  The  property  was  duly  conveyed 
to  her  the  same  day,  upon  the  following 
trusts:  "That  she,  tbe  said  Mary  Thomas 
Mlskey.  and  her  successors  In  the  trust  shall 
let  the  above-described  premises  from  time 
to  time,  manage  and  take  care  of  the  same, 
keep  the  same  insured  and  In  good  order  and 
repair,  collect  the  rents,  Issues  and  profits 
thereof,  and  after  paying  thereout  all  nec- 
essary expenses,  such  as  taxes,  water  rents, 
costs  of  repairs.  Insurance  and  Incidental 
charges,  shall  during  the  lifetime  of  the  said 
Mary  Thomas  Mlskey  appropriate  and  use 
the  net  Income  of  the  said  estate  to  and  fOr 
the  maintenance  and  support  of  the  said 
Mary  Thomas  Mlakey  and  the  maintenance, 
education  and  support  of  Mary  V.  Mlskey 
and  John  A.  Mlskey,  Jr.,  children  of  the  said 
William  F.  Mlskey,  Jr.,  and  of  such  other 
children  as  may  hereafter  be  born  to  them, 
the  said  William  F.  Mlskey,  Jr.,  and  Mary 
Thomas,  his  wife."  No  children  were  bom 
after  the  date  of  tbe  tmst  deed,  and  the 
only  parties  Interested  are  the  widow,  now 
Mary  Thomas  Early,  and  John  A.  Mlskey, 
Jr..  and  Mary  V.  Quay,  children  of  the 
settlor.  The  trustee  accepted  the  trust,  and 
has  managed  and  controlled  the  properties 
ever  since.  The  grantor,  William  F.  Mlskey, 
Jr.,  died  Mardi  28,  1882,  and  the  widow  and 
the  two  children  seem  to  have  lived  togeth- 
er as  a  family  until  1889,  when  the  appel- 
lant was  married.  The  defendant  continued 
to  share  the  Income  of  tbe  tmst  estate  with 
ber  until.  1888,  when  appellant  was  divor- 
ced from  ber  first  husband,  and  subsequoit- 
ly  married  A.  O.  0.  Quay.  Since  then  she 
has  received  no  part  of  the  Income  of  this 
estate.  On  May  0, 190%  she  filed  ber  petition 
in  the  court  below  asking  for  an  aooountlns. 
Tbe  defendant  filed  an  answer,  stating  that 
the  petitioner  had  removed  fropi  the  domi- 
cile of  the  trustee,  and,  further,  that  she  was 
advised  that  under  the  terms  of  the  trust 
deed  she  was  under  no  liability  to  account, 
and  had  the  right  to  use  and  appropriate  the 
Income  of  the  estate  at  ber  discretion.  After 
bearing  upon  the  petition  and  answer,  tbe 
court  below  dismissed  the  petition,  and  from 
Its  decree  tills  appeal  was  taken. 

The  duties  imposed  upon  the  appellee  as 
trustee  under  the  terms  of  the  deed  are  to 
manage  the  property,  collect  the  rents,  pay 
taxes,  make  repairs,  and  preserve  the  corpus 
Of  tbe  estate.  In  this  respect  she  discharges 
the  duties  which  are  common  to  trustees, 
and  the  fact  that  the  title  to  the  property  is 
vested  In  her,  and  its  management  Intrusted' 
to  ber,  does  not  in  any  way  affect  her  right 
to  control  the  expenditure  of  the  net  Income. 
That  was  given  to  her  to  be  used  for  her  own 
support  and  the  education  and  support  of 
the  children  of  the  settlor.  We  feel  that  tills 
case  Is  properly  controlled  by  the  principles 
set  forth  by  Sharswood,  J.,  In  Paisley'a  Ap- 
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peal,  70  Pa.  153.  There  the  renting  and  man- 
agement of  the  property  was  to  be  under  the 
control  of  the  executors,  while  here  those  du» 
ties  are  Imposed  upon  the  widow;  but  tbe 
Income  was,  as  In  the  case  now  before  us, 
given  to  the  widow  for  her  natural  Ufe  for 
her  support  and  the  suppwt  and  education 
of  her  children.  It  was  held,  upon  most  sat- 
isfactory reasoning,  that  the  words  of  the 
will  created  no  trust,  either  in  the  widow  or 
In  Its  executors,  for  the  children;  and  that  tbfl 
widow  could  not  be  required  to  account  for 
the  expenditure  of  the  Income.  In  the  present 
case  the  appellant  in  ber  petition  claims  that 
she  is  entitled  to  one-third  of  the  net  Income. 
But  for  the  same  reasons  as  were  expressed 
in  Paisley's  Appeal,  we  are  unable  to  accede 
to  this  suggestion.  We  can  find  nothing  in 
the  language  of  the  deed  to  Indicate  that  any 
definite  proportion  of  the  income  was  to  be 
set  apart  for  appellant.  It  was  settled  as 
long  ago  as  Bowden  v.  Lalng,  14  Sim.  113, 
that  when  the  Income  of  property  Is  giren, 
as  it  is  In  this  case,  to  the  mother,  for  the 
maintenance  of  herself  and  her  children,  that 
the  intention  is  that  she  shall  receive  the 
whole  of  the  income,  and  shall  maintain  the 
children  out  of  It  so  long  as  they  form  part 
of  her  family.  In  the  present  case  the  wid- 
ow not  only  supi>orted  the  appellant  while 
she  continued  in  the  family,  but  for  years 
after  she  had  left  the  parental  home  and  was 
entitled-  to  the  support  of  her  husband.  The 
amount  of  the  net  income  from  this  estate  is 
not  shown,  but  it  seems  to  be  very  modest, 
and  It  might  work  great  hardship  to  the  wid- 
ow to  hold,  as  Is  contended  by  appellant,  that 
she  is  only  entitled  to  one-third  of  the  net  in- 
come, without  regard  to  her  position  or  cir- 
cumstances. We  see  no  Intent  upon  the  part 
of  the  grantor,  as  disclosed  by  the  language 
of  the  deed,  to  require  any  supervision  of  the 
disbursement  of  the  income  by  the  appellee. 
He  saw  fit  to  commit  its  distribution  to  her 
discretion,  and  we  think  the  court  below  was 
right  In  refusing  to  assume  Jurisdiction  in 
the  premises. 

The  assignments  of  error  are  overruled, 
the  decree  of  the  court  below  is  affirmed,  and 
this  appeal  Is  dismissed,  at  the  cost  of  appel- 
lant 


(209  Pa.  4E«) 

In  re  NBWLIN'S  ESTATE. 

(Suprerae  Court  of  Pennsylvania.     June  15, 
1904.) 

WnXS  —  BBVOCATION— SUBSEQUENT  BIBTH   OF 
CHILD— PBOVISION. 

1.  Act  April  8,  1833,  §  15  (P.  L.  251),  relat- 
ing to  the  revocation  of  wills  by  the  subsequent 
birth  Of  a  child,  and  providing  that  a  testator 
shall  make  such  provision  as  he  deems  proper 
tor  a  future  child  or  children,  does  not  require 
adequacy  of  provision,  and  gives  courts  no  au- 
thority over  the  subject. 

2.  Where  testator's  will  gave  the  estate  to 
trustees  to  pay  the  income  to  Ills  wife  during 
Ihe  minority  of  the  children  and  while  his  wife 
lemains  unmarried,  and  to  convey  to  trustees 
the  share  of  each  daughter  on  reaching  the  age 


of  21,  there  is  a  sufScient  pioviaion  for  a  dangii- 
ter  born  after  the  date  of  the  wUL 

Appeal  from  Orphans'  Court,  Delaware 
County. 

In  the  matter  of  the  estate  of  De  Lancey 
V.  Newlln.  From  an  order  dismissing  excep- 
tions to  the  auditor's  report,  Morris  Wolf, 
guardian  of  Grace  De  Lancey  Newlln,  ap- 
peals.   Affirmed. 

The  auditor  stated  the  facts  to  be  as  fol- 
lows: "De  Lancey  V.  Newlln,  the  testator, 
died  on  April  28,  1900,  less  than  one  month 
after  the  execution  of  Iiis  will;  and  on  May 
81,  1900,  a  posthumous  child,  Grace  De  Lan- 
cey Newlln,  was  born.  At  the  time  of  the 
execution  of  this  will,  De  Lancey  V.  Newlln 
had  no  children,  although  he  was  expecting 
the  birth  of  a  child.  The  question  which 
arises  for  the  auditor's  determination  is 
whether  the  provisions  in  the  will  constitut- 
ed a  sufficient  provision  for  a  child  bom  aft- 
er the  execution  of  a  will  to  prevent  intesta- 
cy as  to  such  child  in  accordance  with  Act 
April  8,  1833,  t  15  (P.  L.  251).  This  section 
reads  as  follows:  *When  any  person  shall 
make  his  last  will  and  testament  and  after- 
wards shall  marry  or  have  a  child  or  children 
not  provided  for  in  such  will,  and  die,  leav- 
ing a  widow  and  child,  or  either  a  widow  or 
child  or  children,  although  such  child  or  chil- 
dren be  bom  after  the  death  of  their  father; 
every  such  person,  so  far  as  shall  re£:ard  the 
widow  or  child  or  children  after-born,  shall 
be  deemed  and  construed  to  die  Intestate  and 
such  widow,  child  or  children  shall  be  enti- 
tled to  such  purparts,  shares  and  dividends 
of  the  estate,  real  and  personal,  of  the  de- 
ceased, as  if  he  had  actually  died  without 
any  will.'  The  will  of  Mr.  Newlln  contained 
the  following  disposition  of  his  property: 
One-third  of  the  estate,  real  and  personal, 
was  devised  and  bequeathed  to  the  Girard 
Trust  Company  and  Arthur  NewUn,  in  trust 
to  pay  the  income  'to  my  wife,  Grace  W. 
Newlln,  during  her  life,  and  upon  her  death 
to  such  person  or  persons  as  by  her  last  will 
and  testament  she  may  direct'  Another  one- 
third  of  the  estate  was  devised  to  the  same 
trustees  in  trust  for  tils  wife  as  long  as  she 
should  live  and  remain  unmarried;  but  up- 
on her  death  or  remarriage  the  trustees  were 
to  pay  over  to  the  guardians  of  the  minor 
children  the  interest  on  their  shares,  and 
upon  the  sons  attaining  the  age  of  twenty- 
one  Iiis  or  their  share  was  to  be  turned  over 
to  hJm  or  them  absolntely,  the  words  used 
in  the  will  being  'his  or  their  share  of  the 
principal  of  the  wlthln-named  trust'  but  it 
was  provided  that  'upon  the  death  of  my 
said  son  or  sons,  or  any  of  them,  before 
reaching  the  age  of  tw«nty-one,  then  I  direct 
that  his  or  their  share  or  shares  shall  be  paid 
and  divided  amongst  my  said  surviving  chil- 
dren in  equal  portions,  share  and  share 
alike.'  The  same  provision  was  made  in  the 
case  of  any  daughters,  except  that  their 
shares  of  the  estate  were  to  continue  in  the 
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bands  of  tbe  trustees.  The  residue  of  the 
estate  was  left  to  the  trustees  to  pay  the 
Income  thereof  to  the  testator's  wife  during 
the  minority  of  the  child  or  children  and 
'during  the  period  of  which  my  wife  shall  re- 
main unmarried  after  my  death,'  but  it  pro- 
vides that  'upon  each  of  my  sons  reaching  the 
age  of  twenty-one  tbe  trustees  are  to  assign, 
transfer,  set  over,  and  pay  unto  tbe  same  his 
stiare  of  tbe  principal  of  this  one-third  of  my 
estate,  absolutely  in  fee,  and  upon  tbe  death 
of  my  said  son  or  sons,  or  any  of  them,  be- 
fore reaching  tbe  age  of  twenty-one,  then  I 
direct  tbat  bis  or  their  share  or  shares  shall 
be  paid  and  divided  amongst  my  said  sur- 
riving  children  in  equal  portions,  share  and 
share  alike,'  and  similar  provisions  in  tills 
case  as  In  tbe  former  were  made  for  the 
daughters,  except  that  their  share  or  shares 
were  to  continue  In  the  hands  of  tbe  trus- 
tees." Tbe  auditor  held  tbat  tbe  will  was 
not  revoked  by  the  birth  of  tbe  daughter. 
Bzceptlons  to  the  auditor's  report  were  dis- 
missed by  tbe  court. 

Argued  before  MITCHELL,  O.  J.,  and 
BBOWJI,  MESTRBZAT,  POTTER,  and 
THOMPSON,  JJ. 

Louis  DeP.  Vail,  for  appellant  B.  Wil- 
bur Krlebel,  George  T.  Butler,  George  Quint- 
ard  Horwitz,  and  John  G.  Johnson,  for  appel- 
lee. 

MITCHELL,  C.  J.  A  portion  of  the  learn- 
ed auditor's  report  and  tbe  burden  of  tbe 
appellant's  argument  here  are  devoted  to 
tbe  question  whether  the  will  of  decedent 
made  an  adequate  or  sufficient  provision  for 
bis  unborn  child,  and.  Incidentally,  to  tbe  dis- 
cussion of  vested  and  contingent  gifts,  pres- 
ent or  future  possession  or  enjoyment,  etc.,  as 
bearing  on  the  question  of  adequacy.  All 
such  discussion  was  outside  of  tbe  case.  Tbe 
statute  makes  no  requirement  of  adequacy, 
and  gives  courts  no  authority  over  tbat  sub- 
ject What  it  does  require  Is  tbat  tbe  testa- 
tor shall  make  a  provision,  to  wit,  such  pro- 
vlsloB  as  be  deems  proper,  for  the  unborn 
child,  and  shall  do  it  in  such  way  as  to 
show  that  be  intends  it  as  a  provision.  Be- 
yond this  the  child  unborn  has  no  greater 
rigbtB  than  the  child  or  children  living.  No 
decision  of  this  court  on  this  exact  point  has 
been  brought  to  our  attention,  and  tbe  deci- 
sions in  tbe  lower  courts,  as  well  as  some 
dicta  here,  are  not  altogether  harmonious. 
Tbe  important  ones  of  the  latter  will  be  no- 
ticed further  on,  but  a  brief  historical  survey 
of  tbe  subject  will  throw  light  on  the  path  of 
tbe  investigation. 

By  the  custom  of  tbe  province  of  York, 
"and  divers  places  in  this  realm  of  England," 
says  the  earliest  authority,  Swinburne,  a  tes- 
tator bad  only  partial  power  of  disposition 
over  bis  personal  property,  If  he  had  a  wife 
or  children.  "Thou  sbalt  understand  that  of 
that  which  remaineth  [after  payment  of 
debts]  sometimes  tbe  whole,  sometimes  the 
half,-  and  sometimes  tbe  third  part  may  be. 


bequeathed  by  the  testator,  according  to  the 
diversity  of  these  cases  following:"  First, 
where  he  has  neither  wlfb  nor  child;  second, 
a  wife  and  no  child,  or  child  or  children  and 
no  wife ;  and,  third,  a  wife  and  child  or  chil- 
dren. Swinburne  on  Testaments  and  Wills, 
part  3,  f  16.  Later  writers,  among  whom  is 
Blackstone,  following  Glanvil,  are  ef  opinion 
that  this  restriction  of  testamentary  pow- 
er over  personalty  by  saving  to  wife  and 
children  what  was  known  as  their  "reason- 
able parts"  was  not  by  local  custom,  but  was 
really  tbe  law  of  tbe  realm.  "But  this  law 
is  at  present  altered  by  imperceptible  de- 
grees, and  tbe  deceased  may  now  by  will  be- 
queath the  whole  of  bis  goods  and  chattels, 
though  we  cannot  trace  out  when  first  this 
alteration  began."  2  Bl.  Comm.  492.  In  re- 
gard to  lands  tbe  restriction  was  greater,  and 
lasted  till  more  recent  times.  Power  to  de- 
vise land  was  opposed  to  tbe  feudal  policy  of 
nonallenation  without  the  consent  of  tbe  lord, 
and  after  the  Conquest,  whatever  may  have 
been  the  law  before,  "in  general  no  will  was 
permitted  of  lands  till  tbe  reign  of  Henry  tbe 
Eighth,  and  then  only  of  a  certain  portion; 
for  it  was  not  till  after  the  Restoration  that 
the  power  of  devising  real  property  became 
so  universal  as  at  present."  2  Bl.  Comm.  12. 
Tbe  statute  of  wUls  (St  32  Hen.  YIII)  was 
a  radical  change  in  the  policy  of  tbe  law, 
and  the  early  construction  of  it  was  loose. 
Blackstone  gives  a  graphic  picture  of  the  evils 
tbat  followed.  2  Bl.  Comm.  S76.  For  remedy 
the  statute  of  frauds  and  perjuries  (St  ^ 
Car.  II,  c.  3)  enacted  that  all  devises  of  land 
should  be  in  writing,  signed  by  the  testator, 
and  required  almost  as  great  formality  by 
burning,  canceling,  tearing,  etc,  for  the  rev- 
ocation of  a  will  once  made.  See  Roberts' 
Digest  of  Brit  Stat  806.  But,  notwitbstanfl- 
ing  tbe  looseness  of  construction  following 
the  statute  of  wills,  tbe  policy  of  the  English 
law  under  tbe  rule  of  primogeniture  always 
leaned  strongly  against  disherison  of  the 
heir,  a  principle  which  has  been  carried  down 
to  the  present  day  in  our  own  law  upon  the 
construction  of  wills.  Tbe  courts,  therefore, 
even  after  the  statute  of  frauds,  practically 
wrote  Into  its  provisions  an  implied  revoca- 
tion of  a  will  by  such  a  great  and  entire  al- 
teration of  tbe  testator's  circumstances  and 
situation  as  arises  from  subsequent  marriage 
and  birth  of  issue.  In  Doe  dem.  Lancashire 
▼.  Lancashire,  5  Term  Rep.  48,  It  is  said  that 
tbe  first  express  dedsion  to  tbat  effect  was 
in  Christopher  v.  Christopher,  in  1771,  and  in 
the  same  case  Lord  Kenyon  said  that  the  rule 
was  borrowed  by  his  predecessors  with  much 
hesitation  from  tbe  civil  law,  and  in  resort- 
ing to  that  law  to  define  the  limits  of  the  rul« 
he  was  careful  to  disclaim  any  intention  to 
adopt  Its  general  doctrines  upon  testamentary 
acts.  It  being  admitted  that  under  the  de- 
cisions subsequent  marriage  and  birth  of  a 
child  would  revoke  a  will,  but  that  subse- 
quent marriage  or  birth  of  a  child  would  not, 
the  particular  point  in  tbat  case  was  whetbei 
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marriage  and  the  birth  of  a  posthumoua  child 
was  within  the  first  rule,  and  it  was  held  that 
the  child  must  be  considered  as  In  esse  dur- 
ing the  father's  lifetime,  and  Its  birth  made 
an  Implied  revocation  of  the  will.  Some  dif- 
ferences of  opinion  have  been  expressed  as 
to  the  ground  on  which  the  revocation  is  to  be 
Implied,  but  they  are  differences  In  form  of 
expression,  rather  than  in  substance,  for  they 
all  start  with  a  presumed  change  In  the  tes- 
tator's intention  from  his  changed  situation 
and  obligations,  though  whether  the  change 
is  to  be  considered  as  one  in  actual  intent, 
and  therefore  open  to  evidence,  or  Is  pre- 
snmptlo  juris,  and  irrebuttable,  is  a  point  on 
which  opinions  differ.  See  the  cases  col- 
lected and  reviewed  In  1  Redfleld  on  Wills 
(Ed.  187Q),  c.  7,  S  24  In  our  own  case  of 
Coates  V.  Hughes,  3  Bin.  498,  the  will  gave  the 
executor  a  power  of  sale  of  real  estate  which 
had  been  exercised  and  title  passed  to  defend- 
ant, and  the  particular  question  raised  was 
whether  the  testator's  subsequent  marriage 
and  the  birth  of  a  child  revoked  the  will  al- 
together or  pro  tanto  only,  and  it  was  held 
that  by  the  law  of  Pennsylvania  the  revoca- 
tion was  pro  tanto  only,  and  the  power  of 
sale  under  the  will  passed  a  good  title.  The 
whole  subject  was  very  elaborately  argued 
and  considered,  and  in  the  opinion  Chief  Jus- 
tice Tilgbman  said :  "Marriage  and  the  birth 
of  a  child,  both  subsequent  to  the  making  of 
a  man's  will,  are  drcnmstances  by  which  his 
situation  Is  so  completely  altered  that  it  can- 
not reasonably  be  supposed  he  intended  the 
will  to  remain  In  force."  And  from  that 
down  through  all  our  cases  the  presumed  in- 
tention of  the  testator  has  been  treated  as 
the  basis  of  the  rule. 

As  already  said,  there  is  no  express  deci- 
sion on  the  general  question  of  a  require- 
ment of  adequacy  In  the  provision  for  the 
nfter-bom  child,  and  there  are  expressions 
looking  both  ways.  Those  particularly  relied 
on  by  appellant  as  in  his  favor  are  found  in 
Walker  t.  Hall,  84  Pa.  483;  Edwards'  Ap- 
peal, 47  Pa.  144;  Hollingsworth's  Appeal,  51 
Pa.  618;  and  WlUard's  Estate,  68  Pa.  327. 
In  Walker  v.  Hall  the  testator  left  his  en- 
tire estate  to  his  wife,  "having  the  utmost 
confidence  In  ber  integrity,  and  believing 
that,  should  a  child  be  bom  to  us,  she  will 
do  the  utmost  to  rear  it  to  the  honor  and 
glory  of  its  parents."  This  was  held  not  to 
be  a  provision  for  the  child.  In  the  opin- 
ion Read,  J.,  lays  much  stress  on  the  lan- 
guage of  the  act  of  1748  that  the  will  shall 
be  revoked  as  to  any  child  "not  named,"  and 
the  change  in  the  acts  of  1764  and  1833  to 
child  "not  provided  for."  He  also  dwells  on 
the  English  rule  under  St.  1  Vict  c.  26, 
that  the  presimiption  of  testator's  change 
of  intention  is  statutory  and  imperative,  and 
our  act  is  the  same.  "This  is  a  positive  stat- 
utory enactment,  which  can  neither  be  repel- 
led by  parol  testimony  outside  of  the  will  nor 
by  any  language  used  In  the  will  raising  a 
presumption  that  he  did  not  intend  to  pro- 


vide for  such  after-bom  child."  On  this  last 
ground  the  case  is  very  much  shaken  by  Fi- 
delity Co.'8  Appeal,  121  Pa.  1,  15  Att  484, 
which  will  be  referred  to  again.  On  the  dif- 
ference of  phrase  between  the  act  of  1748 
and  the  later  acts,  the  change  Is  better  ac- 
counted for  by  the  suggestion  of  Sharswood, 
J.,  in  Wlllard'8  Estate,  68  Pa.  327,  that  the 
child  might  be  provided  for  by  general  words 
Including  other  children,  without  being  indt 
vldually  named.  The  case,  however,  was  a 
close  one,  and  might  w^  be  sustained  on  the 
ground  that  the  reference' to  a  child  was  en- 
tirely contingent  and  speculative,  and  did  not 
indicate  that  there  was  any  actual  child  Is 
the  testator's  mind  for  whom  he  Intended  to 
provide.  So  far  as  it  goes,  however,  the  case 
leans  to  the  view  that  the  law  contemplates 
a  substantial  provision  into  which  the  conrts 
may  look.  In  the  same  direction,  and  even 
more  in  disregard  of  testator's  actual  inten- 
tion, is  Hollingsworth's  Appeal,  61  Pa.  518. 
in  which  the  opinion  was  also  written  by 
Judge  Read,  and  stated  expressly  as  "roled 
by  Walker  v.  Hall."  Edwards'  Appeal,  47 
Pa.  144,  presents  no  difficulty.  The  testator 
left  his  entire  estate  in  trust  to  pay  the  In- 
come to  bis  friend  S.  so  long  as  she  abonid 
live  "either  single  or  married,  and,  if  she 
shall  die  leaving  lawful  issue,"  then  to  the 
heirs  of  her  body.  Testator  afterwards  mar- 
ried S.,  and  died,  leaving  children  by  her. 
It  was  argued  to  sustain  the  will  that  the 
children  were  provided  for  as  heirs  of  the 
body  of  S.,  bat  the  court  held  that,  the  mar- 
riage having  revoked  the  will  absolutely  as 
to  S.,  she  took  no  estate  under  it  which 
could  go  to  the  children  as  her  heirs.  The 
reasoning,  though  perhaps  technical,  is  nn- 
answerable,  and  the  chief  bearing  of  the  case 
on  the  present  is  the  express  ruling  that  "the 
statute  annexes  the  condition  of  provisioD 
to  the  ctilldren,  not  the  widow."  The  next 
case,  and  the  one  on  which,  as  the  anditor  re- 
ports, the  appellant  put  his  chief  trust,  is 
WlUard's  Estate,  68  Pa.  327.  But  on  its 
facts  it  presents  no  difficulty.  Testator  left 
the  interest  of  a  fund  to  bis  mother  for  life, 
and  after  her  death  to  hla  "children  and 
heirs";  another  fund  to  his  wife  for  life; 
the  residue  of  his  estate  to  liis  "two  little 
girls,  A.  and  L.,"  children  by  a  former  wife; 
and  on  the  death  of  bis  wife  the  fund  left 
for  her  to  revert  to  testator's  heirs  at  law.  It 
was  held  that  an  after-bom  child  was  not 
provided  for.  It  is  quite  clear  that  the  child 
was  not  within  the  intention  of  the  testator, 
being  a  stronger  case  in  that,  respect  than 
Walker  v.  Hall,  for  which  that  explanation 
has  been  suggested.  The  children  that  he 
mentioned  as  such  were  those  in  esse  by  a 
previous  wife,  and  if  the  after-bom  child  ttwk 
at  all  he  took  under  the  remainder  to  testa- 
tor's heirs  at  law,  and  therefore  under  the 
statute,  and  not  by  any  intended  provision 
for  him  In  the  will.  Kinney  v.  Glasgow,  63 
Pa.  141.  It  is  true  that  Judge  Sharswood 
fortifies  bis  position  by  an  argument  that;  If 


Digitized  by 


Google 


PM 


UBSLHANN  ▼.  AMEIBIOAM  ICB  CO. 


849 


the  child  took  as  heir,  with  the  other  chil- 
dren, he  would  take  only  a  reyerslon,  -which 
In  sidwards'  Appeal  Judge  Woodward  bad 
gone  oat  of  his  way  to  say  would  not  be  a 
present  provision  within  the  statute.  But 
that  this  argument  is  only  a  makeweight  ap- 
pears clearly  from  what  is  said  by  Judge 
Sliarswood  in  the  same  opinion:  "The  stat- 
ute does  not  say  fully  nor  equally  provided 
for.  It  may  be  true  that  If  it  clearly  ap- 
pears by  the  terms  of  the  will  that  an  after- 
bom  child  was  within  the  special  Intention  o^ 
the  testator,  if  there  was  any  provision,  no 
matter  how  inadequate,  the  words  of  the 
statute  would  be  satisfied.  Where,  however, 
an  Inmiediate  provision  is  made  for  children 
by  name,  who  are  living  at  the  date  of  the 
will,  and  the  interest  which  the  after-bom 
cliild  takes  is  a  reversion,  and  by  general 
words,  and  not  by  special  description  as  an 
after-bom  child,  it  would  be  a  very  strange 
construction  to  hold  such  a  child  to  be  pro- 
vided for."  Similar  expressions  occur 
throughout  our  Reports,  and  while  the  re- 
pugnance to  disinheriting  the  heir,  and  the 
hardship  of  some  cases,  have  Induced  the 
courts  to  lean  against  doubtful  provisions.  It 
appears  to  have  been  universally  conceded 
that  an  actual  provision,  dearly  intended  for 
the  after-bom  child,  will  satisfy  the  statute, 
no  matter  how  small  the  provision  is.  No 
case  can  be  found  to  controvert  this  position, 
and,  this  being  once  conceded,  the  conclusion 
Is  unavoidable  that  the  only  test  of  what  the 
statute  requires  is  the  Intention  of  the  tes- 
tator. In  Fidelity  Oo.'s  Appeal,  121  Pa.  1, 
15  Atl.  484,  It  was  held  tliat  the  revocation  of 
a  will  by  the  subsequent  marriage  of  the  tes- 
tator was  not  absolute,  but  only  at  the  wife's 
option.  The  actual  decision  is  not  material 
to  the*  present  question,  but  the  cases  of 
Walker  v.  Hall,  84  Pa.  483,  and  Eawards' 
Appeal,  47  Pa.  144,  heretofore  cited  and  dis- 
cussed, are  distinguished  in  a  way  to  throw 
much  doubt,  at  least,  on  the  obiter  expres- 
sions on  which  the  appellant  relies. 

In  this  condition  of  the  decided  cases  we 
are  at  liberty  to  consider  the  question  on 
principle,  and  the  moment  we  do  that  all 
difficulty  disappears.  As  shown  by  the  his- 
torical retrospect  of  the  development  of  tes- 
tamentary power  in  England,  the  basis  of 
the  rule  as  to  revocation  of  wills  by  the  sub- 
sequent marriage  and  birth  of  children  to  the 
testator  is  the  latter's  implied  intention  as  to 
his  disposition  of  Ills  property  under  such 
change  of  circumstances.  This  was  the  view 
taken  by  this  court  in  Coates  v.  Hughes,  3 
Bin.  498,  and  no  case  has  questioned  it  since. 
The  statute  is  founded  on  the  same  presump- 
tion  that  the  untwm  child  was  not  In  contem- 
plation of  the  testator  when  he  made  his 
will,  and  that,  if  it  had  been,  he  would  have 
changed  the  provisions.  It  gave  the  unborn 
child  no  greater  rights  In  the  parent's  estate 
than  the  living  children,  but  It  did  raise  in 
his  favor  a  legal  presumption  that  required 
a  definite  provision  to  overcome.  It  Is  like 
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the  Roman  law,  from  which  the  principle 
was  borrowed,  that,  if  a  child  was  passed 
over  without  mention,  it  was  presumed  that 
he  had  been  omitted  by  accident,  but,  If  he 
had  any  legacy,  however  small,  it  was  held 
to  show  that  the  omission  was  Intentional, 
and  no  querela  inofflciosi  testamenti  was  al- 
lowed. "Hence,  probably,"  says  Blackstone, 
"has  arisen  that  groundless  vulgar  error  of 
the  necessity  of  leaving  the  heir  a  shilling 
In  order  to  disinherit  him  etfectually."  2 
Com.  603. 

The  statute,  as  said  by  Bharswood,  3^  In 
Willard's  Estate,  68  Pa.  827,  makes  no  re- 
quirement that  the  child  shall  be  fully  or 
equally  provided  for.  That  is  left  to  the  dis- 
cretion of  the  parent  as  in  case  of  his  living 
children.  All  that  it  does  require  is  that 
he  shall  have  the  child  In  mind,  and  shall 
make  clear  his  intention  that  the  will  shall 
apply  to  it.  Any  provision  which  does  that 
is  sufficient,  and  the  inquiry  whether  large 
or  small,  equal  or  unequal,  vested  or  contin- 
gent, present  or  future.  Is  Irrelevant,  and  out- 
side the  Jurisdiction  of  the  courts,  except  so 
far  as  it  tends  to  throw  light  on  the  question 
of  intention.  Any  other  doctrine  would  lead 
to  the  result  that  a  child  bom  the  day  be- 
fore a  will  was  made  might  take  absolutely 
nothing,  and  yet  be  remediless,  while  a  child 
bom  the  day  after  the  making  of  the  will 
could  not  be  iMirred  from  a  legal  share  un- 
der the  intestate  law  without  a  provision 
which  a  court  should  pronounce  adequate. 
The  law  makes  no  such  unsubstantial  and 
unwarranted  distinction. 

Decree  affirmed. 


(MS  Pa.  398) 
UBELMANN  T.  AMERIOAN  ICE  CO. 
(Supreme  Court  of  Pennsylvania.    June  15, 
1904.) 

HBOUOBNCB—CVIDKKCi:— VIOLATION    OV    OBDI 
NANCE— I  NSTBOCrlO  NS. 

1.  In  an  action  for  personal  injuries  by  tlM 
falling  of  an  elevator,  proof  of  the  violation  of 
an  ordinance  regnlating  the  use  of  elevators  is 
not  of  itself  conclusive  evidence  of  negli^nce. 

2.  Plaintiff  sued  to  recover  for  injuries  re- 
ceived by  the  fall  of  an  elevator,  due  to  the 
breaking  of  a  brake  alleged  to  be  defective. 
Plaintiff  introduced  a  city  ordinance  making  it 
the  duty  of  an  owner  of  an  elevator  to  obtain, 
after  inspection,  a  certificate  as  to  the  con- 
dition of  the  elevator,  to  be  exposed  in  the  ele- 
vator car;  and  also  another  ordinance  pro- 
viding that,  when  an  elevator  required  repairs, 
notice  should  be  given  to  the  proper  authorities, 
and  the  elevator  should  not  be  again  used  until 
inspected.  There  was  no  evidence  that  before 
the  day  of  the  injury  it  was  the  duty  of  the 
owner  of  the  elevator  to  notify  the  building  in- 
spector of  its  defective  condition,  nor  was  were 
evidence  of  any  previous  accident  due  to  the 
defect  in  the  brake.  Held,  that  the  admfesion 
of  the  ordinances  In  evidence  was  error  tending 
to  mislead  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 
Action  by  Charles  W.  Ubelmann  against 
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the  American  Ice  Company.    Judgment  for 
plaintiff.    Defendant  appeals.    BeverBed. 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  FELL,  BROWN,  MESTREZAT, 
POTTBB,  and  THOMPSON,  JJ. 

William  W.  Porter  and  EJdwIn  Jaquett  Sel- 
lers, for  appellant.  Fred.  Taylor  Pusey  and 
G.  J.  Hepburn,  for  appellee. 

BBOWN,  J.  If  tlie  two  ordinances  of  the 
city  of  Philadelphia  relating  to  the  Inspec- 
tion of  elevators  had  not  been  introduced 
by  the  plaintiff  under  defendant's  objection, 
and  the  verdict  had  been  In  bis  favor,  Judg- 
ment for  him  on  it  would  have  to  be  affirm- 
ed. In  all  other  respects  the  case  was  prop- 
erly tried  and  submitted  to  the  Jury.  The 
third,  fourth,  fifth,  and  seventh  assignments 
of  error  are  dismissed. 

The  fall  of  the  elevator  was  alleged  to  be 
due  to  the  breaking  of  a  brake  or  shifter, 
the  use  of  which  Is  the  distinct  and  specific 
act  of  negligence  charged  by  the  plaintiff  as 
responsible  for  the  falling  of  the  elevator, 
and  the  resultant  Injuries  to  him.  In  his 
charge  to  the  Jury  the  learned  trial  Judge, 
with  the  pleadings  and  proofs  before  him, 
very  properly  said:  "Whatever  the  condi- 
tion of  that  elevator  may  have  been,  the 
plaintiff  has  narrowed  your  ground  of  inquiry 
by  Indicating  what  he  alleges  to  have  been 
the  negligence  of  the  defendant  In  this  case, 
and  that  is,  in  employing  upon  this  elevator 
a  defective  shifting  rod  for  starting  and  stop- 
ping It.  It  is  alleged  upon  the  testimony 
of  this  elevator  man  and  the  Inspector,  who 
gave  you  their  opinion  to  that  effect,  that 
this  bar  was  too  light,  and  not  strong  enough 
to  perform  the  work  or  stand  the  strain  re- 
quired by  a  bar  of  that  character,  ahd  this 
theory  is  that  the  accident  was  occasioned 
by  reason  of  this  bar  being  too  light  to  stand 
the  strain,  and  that  It  ultimately  gave  out 
at  a  critical  moment  when  it  should  have 
worked."  When  negligence  Is  charged.  It 
must  be  proved.  Proof  of  the  violation  of  an 
ordinance  regulating  or  relating  to  conduct 
alleged  to  have  been  negligent  Is  not  in  itself 
conclusive  proof  of  the  negligence  charged. 
The  ordinance  and  Its  violation  are  matters 
of  evidence,  to  be  considered  with  all  other 
evidence  In  the  case.  Lane  v.  Atlantic 
Works,  HI  Mass.  136.  But  this  rule  Is  lim- 
ited to  cases  In  which  the  ordinance  relates 
to  the  alleged  negligent  act  under  investiga- 
tion. Here,  as  stated,  It  was  the  use  of  an 
alleged  defective  shifting  rod  in  the  elevator. 
Ordinances  and  their  violation  are  admissi- 
ble, not  as  substantive  and  sufficient  proof 
of  the  negligence  of  the  defendant,  but  as 
evidence  of  municipal  expression  of  opinion, 
on  a  matter  as  to  which  the  municipal  au- 
thorities had  acted,  that  the  defendant  was 
negligent,  and  are  to  be  taken  Into  consld- 
ei-ation  with  all  the  other  facts  in  the  case. 
Illustrations  of  this  are  found  In  several  of 
our  later  cases.    In  Lederman  v.  Pennsyl- 


vania Ballroad  Co.,  165  Pa.  118,  30  AtiL  725, 
44  Am.  St.  Bep.  644,  one  of  the  questioiui 
was  the  undue  rate  of  speed  at  which  the 
defendant  company  was  ruimlng  Its  cars 
through  the  city  of  Lancaster,  and  we  held 
that  the  ordinance  In  relation  to  the  speed 
of  railway  trains  within  the  city  limits  had 
been  properly  admitted.  An  ordinance  of 
the  city  of  Philadelphia  requires  all  vehicles, 
including  bicycles,  to  keep  to  the  right,  and 
In  Foote  v.  American  Product  Co.,  195  Pa. 
190,  45  Atl.  934,  49  L.  B.  A.  764,  where  the 
rider  of  the  bicycle  had  conformed  to  this 
ordinance,  and  the  driver  of  the  wagon  that 
ran  Into  him  had  not,  we  said,  through  onr 
Brother  Mestrezat:  "While  the  ordinance  in 
itself  was  not  evidence  of  negligence.  It  may 
be  considered  with  other  evidence  in  ascer- 
taining whether  the  defendant  was  guilty 
of  negligence."  When  the  suit  Is  against  the 
municipality  Itself,  and  it  is  charged  with 
negligence,  due  to  the  dereliction  of  its  em- 
ployes, their  violation  or  disregard  of  Its  own 
regulations  and  ordinances  relating  to  the 
matter  under  Investigation  are  proof  of  such 
dereliction,  though  not  necessarily  of  the  spe- 
clQc  negligence  charged,  which,  as  in  all  other 
cases,  must  be  proved  by  proper  and  satis- 
factory evidence.  The  dereliction  of  the  mn- 
nicipal  employes  is  to  be  taken  into  consid- 
eration with  the  other  facta  in  the  case,  up- 
on proof  of  whlcb  the  plaintiff  relies  to 
sustain  bis  allegation  of  negligence.  An  illus- 
tration of  this  is  Herron  v.  The  City  of  Pitts- 
burg, 204  Pa.  509,  54  Atl.  311,  93  Am.  St 
Bep.  798,  which  was  an  action  against  the 
city  to  recover  damages  for  personal  injuries 
sustained  by  a  boy  from  contact  with  a  live, 
naked  telephone  wire  used  in  the  police  serv- 
ice of  the  city,  and  it  appeared  that  the 
break  In  the  wire  was  known  to  tbt  police 
officials  within  an  hour  after  it  had  occur- 
red, and  that  it  was  also  known  to  them 
to  be  in  close  proximity  to  other  wires,  some 
of  which  carried  strong  and  dangerous  cur- 
rents of  electricity.  We  regarded  as  proper 
the  admission  of  the  ordinance  of  .the  dtf 
and  the  rules  of  the  police  department  relat- 
ing to  the  inspection  and  use  of  the  city 
wires. 

The  ordinance  of  April  10,  1894,  provides 
for  the  inspection  of  elevators  by  Inspectors 
duly  appointed  by  the  city  of  Philadelphia, 
and  makes  it  the  duty  of  the  owner  or  oper- 
ator of  an  elevator,  after  its  inspection,  to 
procure  from  the  inspector  a  certificate  that 
it  Is  In  condition  to  be  operated,  and  to  ex- 
pose the  certificate  to  public  view  as  near  as 
possible  to  the  elevator  car.  This  ordinance 
does  not  make  it  the  duty  of  one  owning  or 
operating  an  elevator  to  demand  an  ln^)ec- 
tlon,  and  it  Is  only  after  the  Inspector  has  in- 
spected that  he  must  procure  and  expose  the 
certificate.  But,  even  If  there  had  been  an 
inspection  here,  and  the  defendant  company 
had  not  procured  and  exposed  the  proper  cer- 
tificate, its  failure  to  do  so  Is  not  the  negli- 
gence charged  against  it  that  resulted  In 
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plaintilTB  Injnry,  and  fhe  ordinance  clearly 
had  no  proper  place  In  Ms  evidence.  Xbe  la- 
ter ordinance  of  April  6,  1900,  Is  also  one  for 
the  Inspection  of  elevators.  Its  title  Is  "An 
ordinance  to  provide  for  the  Inspection  of 
passenger  and  freight  elevators  and  to  make 
an  appropriation  therefor."  There  Is  nothing 
in  It  pertinent  to  plaintiff's  cause  of  action  as 
set  forth  In  his  statement  and  proved  on  the 
trial.  It  is  true,  by  the  third  clause  of  sec- 
tion 4,  It  is  provided  that  "whenever  any  ele- 
'  vator  shall  be  In  need  of  repairs,  In  any  re- 
spect pertaining  to  the  operation  of  the  same, 
or  any  of  the '  apparatus  or  machinery  con- 
nected with  an  elevator  shall  become  Impair- 
ed, necessitating  the  temporary  disuse  of  the 
elevator,  or  any  accident  shall  occur  in  an 
elevator  or  elevator  shaftway  affecting  life 
or  limb,  it  shall  be  necessary  for  the  owner, 
lessee,  or  agent  of  the  building  In  which  the 
said  elevator  is  located,  or  other  person  un- 
der whose  control  and  management  the  said 
elevator  Is  oi)erated,  to  notify  the  chief  of 
the  bureau  of  building  Inspection  of  such 
impairment,  disuse,  or  accident,  and  shall  not 
again  pat  the  said  elevator  in  operatimi  until 
an  Inspection  has  been  made  and  the  condi- 
tion of  the  elevator  approved  by  the  inject- 
or"; but  there  is  no  testimony  that  before 
the  day  on  which  the  plaintiff  was  injured 
there  was  any  duty  on  the  defendant  com- 
pany to  notify  the  chief  of  the  bureau  of 
bnildlog  Inspection  of  the  impairment  or  dis- 
use of  the  elevator,  due  to  the  defective  shift- 
ing rod,  or  of  any  aoddent  occurring  in  It 
that  required  the  suspension  of  its  operation 
until  an  Inspection  was  made  and  its  condi? 
tlon  bad  been  approved  by  the  Inspector. 
As  to  the  specific  act  of  negligence  charged 
against  the  company,  there  is  absolutely  no 
proof  that  it  had  been  called  upon  to  do  any- 
thing required  by  this  ordinance.  The  only 
effect  of  the  Introduction  of  these  ordinances 
was  to  confuse  and  mislead  the  jury. 
Though  there  was  no  violation  of  them,  so 
far  as  they  related  to  the  specific  act  of  neg- 
ligence charged,  zealous  counsel  may  have 
led  the  Jury  to 'believe  that  there  was,  and  to 
the  undlscrlmlnatlng  mind  such  a  conclusion 
was  more  than  possible.  Even  If  there  had 
been  a  violation  of  other  sections  of  the  or- 
dinance of  1900  than  the  clause  quoted,  such 
violation  would  have  had  no  relevancy  to 
the  Issue  the  Jury  were  trying. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


(2M  Pa.  4U) 

l^LCHNBR  et  nz.  v.  NANTICOKE  BOR- 
OUGH. 

(Supreme  Goart  of  Pennsylvania.     June  16, 

1904.) 

inrniciPAi.  cobpobations— defectivb  stbeef 

— EVIDENCE— INSTBUCTIONS. 

1.  In  an  action  for  injuries  caused  by  falling 
over  ashes  in  a  street,  the  evidence  showed  that 
under  ordinary  circumstances  such  ashea  would 
prevent  slipping  on  the  hard  rock  to  which  the 


street  was  cut  down;  tJiat  tbe  pile  was  oidy 
five  or  six  inches  in  height;  ana  that  on  the 
night  before  the  accident  sleet  fell,  and  that 
the  heap  of  ashes  hardened,  and  was  concealed 
from  sight.  Held  not  to  justify  a  verdict  against 
the  borough. 

2.  In  an  action  for  injuries  caused  by  de- 
fects in  a  street,  where  the  charge  was  meager 
and  inadequate  in  su  far  as  any  definition  of 
the  duty  required  of  the  defendant  borough  un- 
der the  circumstances  was  concerned,  a  verdict 
for  plaintiff  will  be  set  aside,  the  instruction  not 
submitting  to  the  jury  the  question  of  defend- 
ant's negligence  and  not  defining  negligence,  or 
the  degree  of  care  which  a  borough  is  buund  to 
exercise  over  its  streets. 

Appeal  from  Court  of  Common  Pleas,  Ln- 
zeme  County;   Wheaton,  Judge. 

Action  by  R.  F.  Kelchner  and  Emma 
Kelcbner  against  Nanticoke  bwougb.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

The  following  were  the  questions  submit- 
ted to  the  jury  and  the  answers  thereto:  "(D 
Were  there  ashes  piled  up  on  the  street  at 
the  point  where  Mrs.  Kelchner  fell?  An- 
swer. Yes.  (2)  If  so,  had  they  been  there 
long,  and  bow  long?  Answer.  Three  weeks 
prior  to  date  of  accident  (2V^  And  had 
they  been  there  long  enough  so  that  the  bor- 
ough officially  ought  to  have  known  It?  .  An- 
swer. Yes.  (3)  If  ashes  were  there,  were 
they  covered  with  ice?  Answer.  Yes.  (4) 
Was  there  any  soft  snow  on  the  Ice?  An- 
swer. Yes.  (5)  Did  Mrs.  Kelcbner  step  on 
the  top  or  side  of  a  pile  of'  ashes  concealed 
under  ice,  or  Ice  and  snow?  And,  if  so,  were 
the  ashes  concealed  by  Ice  alone  or  frozen 
snow,  or  by  ice  and  soft  snow  on  top  of  the 
Ice?  Answer.  We  believe  that  Mrs.  Kelch- 
ner stepped  on  the  side  of  a  pile  of  ashes  con- 
cealed by  ice  and  soft  snow  on  top  of  the  Ice. 
(6)  If  there  were  ashes  there  in  a  pile,  were 
they  apparent  to  Mrs.  Kelchner — did  she  see 
them,  or  could  she  have  seen  them  if  she  bad 
looked?  Answer.  No.  Or,  if  she  could  not 
have  seen  the  ashes,  could  she  bave  seen  the 
mound,  If  there  was  a  mound,  covered  by  ice 
or  by  ice  and  snow,  as  you  shall  find  that 
fact  to  be?  Answer.  She  could  not  have 
seen  a  mound.  Inasmuch  as  it  was  covered 
with  Ice  and  soft  snow.  (7)  If  there  were 
asbes  there,  was  her  fall  caused  by  the  ashes, 
or  by  a  slippery  condition  of  the  street  alone, 
or  by  the  ashes  and  the  Ice  which  had  form- 
ed on  top  of  them,  or  by  the  ashes  and  ice 
and  snow  on  top  of  them?  Answer.  By  the 
pile  of  ashes  concealed  by  Ice  and  soft 
snow." 

Argued  before  MITCHELL,  0.  J.,  and 
DEAN,  PELL,  MESTREZAT,  and  POT- 
TER, JJ. 

William  S.  McLean,- Richard  B.  Sheridan, 
and  J.  M.  Fritz,  for  appellant.  John  M. 
Oarman  and  Samuel  L.  Fedder,  for  appel- 
lees. 

POTTER,  J.  This  action  was  brought  to 
recover  damages  for  alleged  negligence  on 
the  part  of  the  defendant  la  falling  to  keep 
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tbe  public  highway  dear  of  obstructlonB  to 
foot  travelera.  Tbe  specific  act  charged  was 
failure  to  level  down  a  small  heap  of  ashes 
which  had  been  deposited  in  the  roadway 
by  some  of  the  adjoining  residents.  It  ap- 
pears from  the  evidence  that  the  placing  of 
ashes  in  the  wagonway  In  that  vicinity  was 
not  regarded  as  detrimental  under  ordinary 
clrcnmstances,  as  the  road  was  cut  down  to 
hard  rock,  and  the  ashes  tended  to  prevent 
slipping  and  added  security  to  the  foothold. 
But  i4>on  the  night  before  the  happening  of 
the  accident  for  which  recovery  is  here 
sought,  rain  and  sleet  fell,  and  froze  as  It 
fell,  BO  that  by  morning  the  surface  of  the 
street  generally  was  covered  with  Ice  and 
snow,  and  this  particular  little  heap  of 
ashes  became  a  small  mound,  hardened  and 
concealed  from  sight  It  is  alleged  that  MrB< 
Kelchner,  while  walking  In  the  wagonway, 
owing  to  the  slippery  condition  of  the  side- 
walk, and  In  the  act  of  passing  from  the 
roadway  back  to  the  sidewalk,  stepped,  with- 
out noticing  It,  upon  the  small  conical  mound 
formed  by  the  frozen  ash  heap,  and  her  heel 
slipped  from  its  sloping  side,  and  she  fell, 
and  received  severe  injury.  The  ash  heap 
was  described  as  between  five  and  six  inches 
In  height,  and,  owing  to  the  loose  material 
of  which  it  was  composed,  could  not  ordina- 
rily constitute  an  impediment  in  the  road- 
way to  the  passage  either  of  vehicles  or  foot 
travelers.  In  the  nature  of  things,  it  would 
ordinarily  soon  be  scattered  by  the  passing 
feet  of  animals  or  the  wheels  of  vehicles.  It 
was  only  the  condition  of  the  elements  and 
the  falling  of  the  rain  and  sleet  which  har- 
dened It  into  a  permanent  form.  It  is  ap- 
parent, therefore,  that  the  Inquiry  as  to  the 
negligence  of  the  borough  authorities  for 
permitting  such  a  small  heap  of  ashes  to 
remain  in  the  street  should  be  limited  to  the 
period  during  which  alone,  If  at  all.  It  could 
be  properly  considered  as  an  impediment 
This  was  only  after  it  bad,  by  storm  and 
frost,  been  changed  from  a  harmless  heap 
of  soft  material  into  a  small  but  solid  conical 
mound  in  the  road.  We  find  from  the  testi- 
mony that  It  existed  in  this  shape  only  dur- 
ing the  day  upon  which  the  accident  occurred. 
No  one  seems  to  have  noticed  its  existence, 
or  made  any  complaint  concerning  it 

The  trial  Judge  was  in  doubt  as  to  whether 
there  was  any  evidence  In  this  case  which 
ought  to  be  submitted  to  a  Jury  as  establish- 
ing the  defendant's  negligence  and  the  plain- 
tiff's right  to  recover.  He  said  to  the  Jury: 
"Xour  verdict  In  this  case  will  therefore  be 
subject  to  a  point  of  law,  which  I  hereby  re- 
serve, as  follows:  whether  there  is  any  evi- 
dence In  this  case  entitling  the  plaintiff  to  re- 
cover." He  did  not,  however,  allow  the  Jury 
to  find  generally  for  the  plaintiffs  or  defend- 
ant imder  full  instructions,  but  required  the 
Jury  to  find  specifically  as  to  certain  ques- 
tions of  fact  The  case  was  thus  presented 
to  the  Jury  with  directions  to  make  separate 
answMV  to  the  questions  propounded  by  the 


court  His  Instruction  in  this  respect  wa'i  aa 
follows:  "If  you  find  all  of  the  various  mat- 
ters in  dispute,  which  I  have  submitted  to 
you,  in  accordance  with  the  plaintiffs'  conten- 
tion (and  I  will  send  out  a  list  of  them,  so 
that  you  may  make  a  categorical  answer  to 
these  propositions  of  fact),  and  that  Mrs. 
Kelchner  did  not  receive  her  injury  by  rea- 
son of  any  negligence  on  h»  part  which  con- 
tributed to  the  accident  then  yon  wUl  find 
a  verdict  in  favor  of  the  plaintiffs,  sped^ing 
separately  how  much  for  each  plalntifC" 
The  difficulty  Is,  however,  that  the  Joiy  could 
not  have  understood  from  the  charge  of  the 
court  that  they  had  anything  to  do  with  de> 
termlnlng  the  negligence  of  the  borough;  and 
yet  this  was  the  essential  question  of  fact  to 
be  determined  In  the  case.  The  Jnry  must 
have  understood  from  the  charge  of  tbe  court 
that  they  were  only  to  find  the  facto  as  to 
tbe  questions  which  were  specifically  submit- 
ted to  them.  These  did  not  include  any  find- 
ing as  to  negligence  upon  the  part  of  tbe 
borough.  Substantially,  tbe  Jury  were  told 
that,  If  they  found  that  ashes  had  been  pla- 
ced on  the  street  at  the  point  where  Mrs. 
Kelchner  fell,  and  had  been  allowed  to  re- 
main there  so  long  that  the  borough  officials 
ought  to  have  known  it,  and  that  if  Mrs. 
Kelchner,  without  contributory  negligence  on 
her  part,  Btepi)ed  on  the  top  or  side  of  the 
mound,  so  that  her  fall  was  caused  by  its 
presence,  and  not  by  the  slippery  condttlou 
of  tbe  street,  they  should  then  find  a  verdict 
In  favor  of  the  plaintiffs.  This  was  error. 
These  facta  might  all  have  been  foond  by  the 
Jury,  and  yet  it  would  not  follow  necessarily 
that  the  borough  authorities  were  negligent 
In  not  discovering  and  removing  the  ashes 
between  the  time  they  were  transformed  toto 
a  solid  mound  and  the  happening  of  the  ac- 
cident to  Mrs.  Kelchner.  The  court  seems  to 
have  assumed  that,  if  the  presence  of  tbe  ash 
heap  was  known,  or  ought  to  have  been 
known,  to  the  borough  officials,  this  fact 
would  necessarily  convict  them  of  negligence: 
Such  an  assumption,  however,  was  not  war- 
ranted. It  by  no  means  follows  that  the 
mere  presence  of  the  small  heap  of  ashes  in 
the  roadway  at  the  time  of  the  accident  con- 
stituted negligence.  And  yet  the  existence  of 
negligence  must  have  been  found  in  order  to 
support  the  Judgment  in  this  case.  Tbe  Jnry 
were  not  told  that  the  question  of  negligence 
was  for  their  consideration,  nor  was  any  def- 
inition of  negligence  given  to  them,  nor  was 
the  degree  of  care  or  supervision  which  the 
borough  authorities  were  bound  to  exercise 
over  the  streeto  explained  to  them. 

As  this  court  said  In  Standard  Sewing  Ua- 
chine  CkK  v.  Royal  Insurance  Ck).,  201  Pa. 
645,  51  Atl.  354:  "It  is  the  province  of  a  spe- 
cial verdict  to  find  and  place  on  record  all 
the  essential  facts  of  the  casa  This  includes 
the  disputed  as  well  as  the  undisputed  facts. 
What  is  not  found  by  the  verdict  is  presmned 
not  to  exist,  and  no  inferences  as  to  matters 
of  fact  are  permitted  to  supply  tbe  facta 
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themaelTeB  whl<^  the  verdict  Bboold  have 
toimcL  In  entering  judgment  tbe  court  Is 
conflned  to  the  facts  found  by  the  special  ver- 
dict, and,  unless  they  are  sufficiently  found, 
DO  judgment  can  be  entered."  In  the  present 
case  the  essential  fact  that  the  borough  offi- 
cials were  negligent  was  not  tucluded  in  tbe 
special  facts  found  by  the  jury.  The  court 
did  say  to  the  jury  in  one  brief  sentence  that 
"the  right  to  recover  In  this  case  is  dependent 
npon  proof  of  the  negligence  of  the  defendant 
borough,  and  that  its  negligence  was  tbe  ap- 
proximate cause  of  tbe  plaintiff's  injury  and 
damaga"  But  the  charge  was  so  meager  and 
inadequate,  in  so  far  as  any  definition  of  tbe 
dnty  required  of  the  defendant  under  tbe  cir- 
cumstances was  concerned,  as  to  justly  sub-, 
ject  It  to  the  criticism  wbi<^  was  expressed 
by  our  Brother  Mestrezat  upon  the  charge  of 
tlie  trial  judge  in  Hayes  v.  Penna.  R.  B.  C!a, 
196  Pa.  184,  46  Atl.  925,  where  he  said:  "It 
will  be  observed  that  tbe  duty  of  the  defend- 
ant in  regard  to  keying  tbe  bridge  in  repair 
is  not  defined,  nor  ia  there  anything  in  the 
charge  which  indicates  to  the  jury  what  was 
tbe  measure  of  defendant's  duty  in  tills  re- 
spect Tbe  court  tells  the  jury  that:  'If  yon 
believe  those  facts,  and  that  without  any 
negligence  on  her  part  slie  was  injured  by 
reason  of  the  negligence  of  the  railroad,  then 
she  would  be  entitled  to  recover.'  The  sub- 
stance and  effect  of  the  charge  is  that,  if  the 
defendant  was  guilty  of  negligence,  the  plain- 
tiff  could  recover.  Without  more,  this  was 
insufficient  The  jory  could  not  determine 
whether  the  defendant  was  guilty  of  negli- 
gence without  knowing  the  degree  M  care 
required  of  the  defendant  in  keeping  the 
bridge  in  repair.  The  absence  of  this  care 
would  constltate  tbe  negligence  for  which 
the  defendant  would  be  responsible.  Hence 
tbe  court  should  have  instructed  the  jury 
clearly  and  distinctly  as  to  the  duty  of  tbe 
defendant  in  the  premises,  and  the  failure 
to  do  so  was  «Tor." 

Upon  a  review  of  all  the  testimony  In  tke 
present  case,  and  under  a  just  and  reasonable 
view  of  the  responsibility  of  the  defendant 
under  the  law,  It  seems  to  us  tbat  the  evi- 
dence was  by  no  means  sufficient  to  justify 
its  submission  to  the  jury.  A  municipality  Is 
not  bound  to  remove  from  the  Street  tmry 
Inequality  against  which  a  foot  passmger 
may  be  liable  to  strike  a  foot  or  which  may 
possibly  cause  a  stunA>le.  Neither  is  it  re- 
quired to  smooth  oflT  and  level  down  tlie  sur- 
face of  a  dirt  road  to  a  tmiform  plane.  Such 
a  degree  of  care  is  beyond  the  reach  of  prac- 
tical attainment  Absolute  safety  is  nowhere 
to  be  secured.  A  person  may  stumble  or  slip 
or  fall  anywhere,  either  in  the  house  or  out 
of  doors.  The  testimony  shows  that  at  the 
time  of  the  accident  tbe  streets  and  sidewalks 
were  covered  with  ice.  It  was  difficult  to  get 
around  safely  upon  the  streets  in  general. 
Nothing  but  the  most  anxious  and  minute 
vigilance  and  almost  microscopic  inspection 
conld  have  disclosed  to  tbe  borough  officials 


tbe  existence  of  tbe  small  ash  heap  in  tbe 
roadway,  covered  as  It  was  with  Ice  and 
snow.  Tbe  duty  wbicta  tbe  law  imposes  upon 
a  municipality  is  only  to  exercise  ordinary 
care  to  see  that  the  highway  is  safe  for  trav- 
elers. For  want  of  this  it  is  liable,  but  for 
nothing  mora  Tbe  evidence  In  this  case  sat- 
isfies us  that  the  doubt  which  the  trial  judge 
entertained  as  to  the  sufficiency  of  the  evi- 
dence to  be  submitted  to  the  jory,  was  well 
founded,  and  should  have  prevailed  with 
him. 

Tbe  asslgnmenta  of  error  are  sustained, 
and  the  judgment  is  reversed,  and  Is  here  en- 
tered for  the  defendant 


(mPa.411) 
In  re  FRIEND'S  ESTATB. 
(Supreme  Court  of  Pennsylvania.    June  15, 
1904.) 

WrU/— PBOVISIOR   AOAINST  COHTBST  — FOKTBI- 
TUBE— EKFOBCKUKNT. 

1.  Though  a  provision  In  a  will  that,  it  a 
legatee  contests  its  validity,  be  aball  forfeit  his 
legacy,  Is  valid,  the  penalty  will  not  be  impoaed 
where  the  contest  was  justified  under  the  cir- 
cumstances, and  was  not  the  vexatious  act  of  a 
disappointed  bemeficiary. 

2.  Where  a  will  provided  that  If  a  legatee 
should  contest  the  same,  be  should  forfeit  his 
legacy,  in  determining  whether  there  was  prol>- 
able  cause  for  the  contest  so  as  to  avoid  tbe 
forfeiture,  the  court  will  ctmsider  the  infonna- 
tion  which  the  contestant  had  before  the  litiga- 
tion began,  and  on  which  he  entered;  but  the 
testimony  of  an  attorney  tbat  he  advised  the 
contest  has  no  weight  in  determining  the  ques- 
tion. 

Mitchell,  O.  J.,  and  Potter,  J.,  diasenting. 

Appeal  from  Orpbans'  Court  Allegheny 
Gonnty. 

In  tbe  matter  df  the  estate  of  Rebecca  Jane 
Friend.  From  a  decree  dismissing  excep- 
tions to  adjudication,  James  W.  Friend  and 
Harry  T.  Frigid  appeal.   Affirmed. 

Argued  before  WUCBVSVL,  C  i^  and 
DEAN,  BROWN,  MESTREZAT,  and 
THOBfPSON,  JJ. 

J.  S.  Ferguson,. E.  O.  Ferguson,  and  Reed, 
Smitti,  Shaw  &  Beat,  for  appellants.  H.  K. 
Siebeneck,  for  appellee  P.  C.  Friend. 

BROWN,  J.  By  the  second  clause  of  her 
will  the  testatrix  gave  to  the  Fidelity  Title  & 
Trust  Company,  of  Pittsburg,  the  sum  of 
$20,000,  to  be  held  in  trust  for  her  son  Porter 
C.  Friend.  She  had  two  other  sons.  James 
W.  and  Henry  T.  The  sixth  clause  of  her 
will  is:  "If  any  of  my  children  or  grand- 
children, or  any  of  the  cestuis  que  trust  un- 
der this  will,  shall  contest  tbe  validity  of  this 
my  will,  or  attempt  to  vacate  the  same,  or 
alter  or  change  any  of  the  provisions  there- 
of, he  or  she,  or  they,  shall  be  thereby  de- 
prived of  any  beneficial  interest  under  this 
will  and  of  any  share  of  my  estate,  and  the 
share,  or  shares,  of  such  person  or  persons, 
shall  be  divided  equally  between  my  said  sons, 

f  1.  8m  wuu,  vol  a,  ooit  Die.  tt  ua,  vsn. 
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James  W.  Friend  and  Harry  T.  Friend,  dis- 
charged from  any  trust."  Porter  C.  Friend 
appealed  from  ttie  decree  at  the  register  of 
wills  admitting  bis  mother's  will  to  probate, 
and  petitioned  the  orphans'  court  of  Alle- 
gheny county  for  an  Issue  devlsarlt  vel  non, 
on  the  ground  that  his  brother  James  W.  had 
procured  the  execution  of  It  by  undue  Influ- 
ence. This  petition  was  dismissed  by  that 
court,  and  on  appeal  to  us  its  decree  was 
affirmed.  Friend's  Estate,  198  Pa.  363,  47 
Atl.  1106w  The  appellants  thereupon  Insisted 
that  their  brother,  in  view  of  the  clause  re- 
ferred to  In  their  mother's  will,  was  not  en- 
titled to  what  she  had  left  him,'  and  now  ask 
that  the  $20,000,  with  the  accrued  Interest, 
be  awarded  to  them.  Their  contention  was 
not  sustained  by  the  court  below,  which,  in 
an  opinion  by  its  learned  president  judge, 
held  that,  as  Porter  C,  the  son,  had  probable 
cause  for  instituting  the  proceedings  to  con- 
test the  will,  he  had  not  forfeited  the  Inter- 
est which  his  mother  gave  him  in  her  estate. 
It  is  not  to  be  questioned  that  it  was  compe- 
tent for  the  testatrix,  possessing  the  absolute 
power  to  dispose  of  what  she  possessed  Just 
as  she  pleased,  to  impose  the  condition  upon 
which  the  appellants  rely  in  asking  that  their 
brother  shall  be  deprived  of  all  interest  in 
her  estate;  and  it  is  equally  clear,  in  view 
of  his  attempt  to  annul  her  will,  that  the  bur- 
den Is  upon  him  to  show  that  he  now  ought 
to  have  what  it  gives  him.  Such  conditions 
to  testamentary  gifts  and  devises  are  imi- 
versally  recognized  as  valid,  and,  by  some 
courts,  enforceable  without  exception.  The 
better  rule,  however,  seems  to  us  to  be  that 
the  penalty  of  forfeiture  of  the  gift  or  devise 
ought  not  to  be  imposed  when  it  clearly  ap- 
pears that  the  contest  to  have  the  will  set 
aside  was  Justified  under  the  circumstances, 
and  was  not  the  mere  vexatious  act  of  a  dis- 
appointed child  or  next  of  kin.  A  difterent 
rule — an  nnbending  one — that  In  no  case 
shall  an  unsuccessful  contestant  of  a  will 
escape  the  penalty  of  forfeiture  of  the  inter- 
est given  him,  would  sometimes  not  only 
work  manifest  injustice,  but  accomplish  re- 
sults that  no  rational  testator  would  ever 
contemplate.  This  is  manifest  from  a  mo- 
ment's reflection,  and  Is  illustrated  by  the 
class  of  cases  to  which  the  one  now  before 
us  belongs,  in  which  there  is  an  allegation  of 
undue  influence  which  procured  the  execu- 
tion of  the  will.  If,  as  a  matter  of  fact,  un- 
due influence  Is  successfully  exerted  over  one 
about  to  execute  a  will,  that  same  influence 
will  have  written  into  it  a  clause  which  will 
make  sure  its  disposition  of  the  alleged  tes- 
tator's property.  He  who  will  take  advan- 
tage of  his  power  to  unduly  Influence  another 
in  the  execution  of  a  will  will  artfully  have 
a  care  to  have  Inserted  in  it  a  clause  to  shut 
oft  all  inquiry  as  to  the  Influence  which  really 
made  the  will;  and,  if  the  rule  Invoked  by 
the  appellants  is  to  be  applied  with  no  case 
excepted  from  it,  those  who  unscrupulously 
play  upon  the  feelings  of  the  testator  may, 


with  Impunity,  enjoy  the  frnlts  of  tb^r  In- 
iquity, and  laugh  in  scorn  at  those  whom 
they  have  wronged.  If  the  condition  of  for- 
feiture Is  to  be  enforced  In  every  case,  those 
who  Improperly  Influence  a  testator  may 
boast  to  a  child  against  whom  he  discrimi- 
nated of  the  power  they  exerted  over  him, 
and  of  what  they  were  able  to  accomplish  for 
themselves,  taunting  and  goading  on  sncb 
child  to  a  contest;  and  yet  If,  in  the  aid, 
those  who  so  invited  it,  and  whose  conduct 
made  it  justiflable,  succeed  In  sustaining  the 
will  by  retracting  or  denying  what  they  said, 
the  contestant  will  not  only  be  deprived  of 
his  gift  or  devise,  bnt  those  who  drew  him 
Into  the  contest  may  acquire  bis  portion  as 
part  of  their  own  plunder.  Would  any  ra- 
tional testator  ever  contemplate  such  a  re- 
sult from  a  forfeiting  claiise  in  his  will?. 
Again,  in  illustration,  a  will  may  be  admitted 
to  probate  to  which  there  are  no  subscribing 
witnesses.  Two  or  more  of  those  familiar 
with  the  handwriting  of  the  alleged  testator 
may  testify  before  the  register  that  the  sig- 
nature attached  is  genuine.  Subsequently  in- 
formation is  brought  to  some  one  Interested 
In  the  estate  that  would  justify  any  reason- 
able person  in  believing  that  it  was  a  forgerj. 
In  perfect  good  faith,  and  apparently  fully 
Jnstifled  by  reliable  information,  a  contest- 
ant of  the  will  presents  and  makes  out  a  clear 
prima  fade  case.  The  proponents  then  sac- 
ceed  In  showing,  not  that  the  contest  was  not 
justifled,  but  that  the  contestant  had  been 
deceived  and  imposed  upon,  either  intentioD- 
ally  or  otherwise,  and  the  will  is  sustained. 
Should  forfeiture  be  the  penalty  In  such  a 
case?  No  testa tw.  If  he  could  speak  from 
his  grave,  would  declare  such  to  have  been 
his  Intention  when  he  wrote  his  will  and  tried 
to  protect  It  from  assault  What  may  fairly 
be  regarded  as  the  absurdity  of  holding  that 
there  can  be  no  exception  to  the  mle  finds 
Illustration  in  the  case  of  Cooke  t.  Turner, 
15  Meeson  &  Welsby,  727.  Turner,  a  lunatic, 
having  been  so  duly  found  by  Inqoisition, 
made  a  will  devising  real  estate  to  his  daugh- 
ter, upon  the  condition  that,  if  she  contested 
it,  or  questioned  his  competency  to  make  it, 
or  refused,  on  request  by  the  executor,  to 
ratify  and  confirm  it,  she  should  forfeit  the 
Interest  given  her.  She  subsequently  disput- 
ed the  will  on  the  ground  of  his  Incompetency 
to  dispose  of  his  property,  and  Rolfe,  Baron, 
held  the  condition  valid  in  law,  and  so  certi- 
fied to  the  Lord  Chancellor.  The  Court  of 
Chancery  subsequently  awarded  an  issue  de- 
vlsavit  vel  non  under  an  order  that  saved  the 
daughter's  interest  from  forfeiture.  Cooke  v. 
Turner,  15  Simons,  611.  Illustrations  need 
not  be  multiplied  to  demonstrate  the  cor- 
rectness of  the  rule  observed  by  the  court  be- 
low that  such  conditions  as  are  found  in  the 
sixth  clause  of  the  will  of  the  testatrix  are 
Inoperative  If  there  was  probable  cause  of  lit- 
igation, even  where  there  is  a  gift  over  upon 
breach  of  the  condition  that  the  will  shall  not 
be  contested. 


Digitized  by 


Google 


Pa.) 


IN  BE  FRIEND'S  ESTATB. 


855 


In  Gbew'B  Appeal,  45  Pa.  228^  though  the 
exact  qnestioii  now  before  ns  was  not  before 
the  court,  It  was  there  discnssed  and  said  of 
it  by  Thompson,  J.:  "Clauses  In  wills  snch 
as  we  are  now  considering  are  sometimes 
called  conditions,  and  are  also  sometimes 
said  to  assume  the  character  of  condltioDal 
Umltations.  Russ.  on  Leg.  795.  But  by 
whatever  designation  they  may  be  known, 
the  general  rule  is  that  they  are  to  be  con- 
strued with  great  strictness,  as  they  go  to  di- 
vest estates  already  vested.  2  Williams  on 
Executors,  1145.  It  will  not  auperlnduce  a 
greater  freedom  of  construction  to  call  them 
clauses  of  forfeltiu-e,  for  they  are  never  fa- 
vorites in  law,  and  have  no  place  In  adminis- 
tering equity.  It  seems  to  be  well  settled 
that,  where  such  a  provision  is  merely  de- 
nounced against  disputing  a  will  or  its  pro- 
visions without  a  devise  over,  it  will  only  be 
considered  in  terrorem,  and  not  as  fixing  on 
the  devisee's  share  intestacy;  and  this  shows 
the  tendency  of  the  law  against  giving  effi- 
ciency to  such  provisions.  But  where  there 
is  a  devise  over,  In  case  of  a  violation  of  the 
provisions,  to  some  person  named,  or  that 
the  share  thus  limited  shall  fall  into  the  resi- 
due of  the  estate  for  distribution,  the  share 
so  limited  will  pass  to  its  intended  devisee 
or  to  the  estate  upon  breach  of  the  condi- 
tions. 2  Williams  on  Executors,  1147;  1  Russ. 
Leg.  795.  It  also  seems  to  be  the  result  of  au- 
thorities that,  if  there  exists  probabilis  causa 
litigandi,  that  the  nonobservance  of  the  con- 
ditions will  not  he  forfeitures.  Russ.  Id. 
Undoubtedly,  I  think,  no  provision  could  be 
formed  to  oust  the  supervisory  power  of  the 
law  over  such  conditions  and  limitations  to 
control  them  within  their  legitimate  sphere, 
which  is  generally  to  prevent  vexatious  liti- 
gation." 

In  Powell  V.  Morgan,  2  Vernon,  Ch.  Rep. 
90,  the  testatrix  gave  a  legacy  upon  condi- 
tion that  the  legatee,  who  was  her  heir  at 
law,  "did  not  disturb  or  Interrupt  her  will." 
He  afterwards  contested  it,  and  it  was  held 
■'there  was  probabilis  causa  litigandi,  and  it 
was  not  a  forfeiture  of  the  legacy."  The 
question  is  considered  in  Schouler  on  Wills 
(3d  Ed.)  f  e05,  where  it  is  said:  "Modem 
wills  seek,  in  some  instances,  to  prevent  liti- 
gation, by  forbidding  the  beneficiaries  named 
to  dispute  the  will.  The  law  on  this  point 
is  Ukely  to  be  more  firmly  settled  hereafter 
than  It  Is  at  present,  To  «(clude  all  contest 
of  the  probate  on  reasonable  ground  that  tbe 
testator  was  insane  or  unduly  influenced 
when  be  made  it  is  to  intrench  fraud  and  co- 
ercion more  securely;  and  public  policy 
should  not  concede  that  a  legatee,  no  mat- 
ter what  ground  of  litigation  existed,  must 
forfeit  his  legacy  if  tbe  will  Is  finally  admit- 
ted. As  for  construction  proceedings^  the  tes- 
tator's own  language  may  have  rendered 
them  necessary.  On  the  other  hand,  while 
tbe  probate  of  the  disputed  will  does  not  con- 
clude that  there  was  no  Just  cause  for  op- 
posing it,,  the  testator's  last  wishes  are  au- 


thenticated as  he  expressed  them;  and  both 
in  protwte  and  construction  proceedings  all 
speculative  and  heartless  litigation,  by  which 
so  many  estates  have  been  wasted,  may  well 
l>e  discountenanced.  No  arbitrary  rule  meets 
well  the  cases  likely  to  arise  under  this  head, 
but  circumstances  ought  to  influence  the  con- 
struction. The  English  mle  applied  to  lega- 
cies seems  the  true  one,  namely,  to  treat  a 
condition  not  to  dispute  th6  will  as  in  terro- 
rem, and  void  as  against  sound  policy,  wher- 
ever it  appears  that  the  legatee  had  probable 
cause  for  contesting  tbe  validity  or  effect  of 
.  tbe  will,  though  not  otherwise.  And  If  the 
maxim  is  a  Jnst  one,  it  ought  to  avail  as  well 
in  a  devise;  and,  generally,  unless,  perhaps, 
the  language  of  the  particular  gift  and  cir- 
cumstances require  the  restraint  to  be  inter- 
preted as  a  strict  condition  precedent 
•  •  •  In  this  country  the  question  appears 
still  an  open  one,  though  a  few  decisions 
bearing  upon  the  point  may  l>e  found.  AH 
clauses  <^  provisions  of  this  character  should 
at  least  be  construed  as  strictly  as  possible, 
being  penal  In  their  operation."  Another 
text-writer,  in  the  light  of  cases  referred  to, 
says:  "When  legacies  are  given  to  persons 
upon  conditions  not  to  dispute  the  validity 
of  or  the  dispositions  in  wills  or  testaments:, 
the  conditions  are  not,  in  general,  obligatory, 
but  only  in  terrorem.  If,  therefore,  there  ex- 
ists probabilis  causa  litigandi,  the  nonobserv- 
ance of  the  conditions  will  not  be  forfeitures. 
The  reason  seems  to  be  this:  A  court  of  eq- 
uity does  not  consider  that  tbe  testator 
meant  such  a  clause  to  determine  his  bounty 
if  the  legatee  resorted  to  such  a  tribunal  to 
ascertain  doubtful  rights  under  the  will,  or 
how  far  his  other  interests  might  be  affected 
by  it,  but  merely  to  guard  against  vexatious 
litigation."  1  Roper  on  Legacies  (2d  Am.  Ed. 
from  4th  London  Ed.),  795.  In  Jackson  v. 
Westerfield.  61  How.  Prac.  399,  tne  testatrix 
directed  ttiat,  if  any  legatee  should  "make 
any  exposition  or  controversy  In  any  court 
of  law  or  otherwise,  in  relation  to  the  va- 
lidity" of  her  will,  such  legatee  should  forfeit 
the  tiequest  given  him  or  her  and  be  ex- 
cluded from  all  participation  in  her  estate. 
There  was  a  contest  before  tbe  surrogate  as 
to  her  testamentary  capacity.  -The  will  was 
upheld,  and  the  persons  who  took  part  in 
contesting  it  were  awarded  their  legacies; 
the  court  saying:  "Glauses  In  wills  which 
impose  restraints  upon  proper  inquiry  into 
testamentary  capacity  and  the  legality  and 
validity  of  dispositions  of  property  should 
not  be  favored." 

Whether  tbere  was  probabilis  causa  liti- 
gandi must,  in  every  case,  be  for  the  court 
distributing  the  estate  of  the  testator:  and 
when  it  is  clear  that  there  was  such  cause 
the  same  decree  ought  to  be  made  that  was 
made  here.  If  it  is  not  clear,  or  if  it  Is 
doubtful  whether  there  was  probable  cause, 
the  will  of  tbe  testator  should  be  regarded  as 
supreme,  and  his  direction  to  forfeit  carried 
out.     A  disappointed   beneficiary    under   a 


Digitized  by 


Google 


S66 


68  ATIiANTIO  BS1P0BTB& 


tP*. 


will  Is  not  to  be  enconraged  to  make  a  con- 
test to  set  It  aside,  and  when  be  does  so,  in 
the  face  of  notice  from  the  testator  that  be 
shall  have  nothing  If  be  attempts  to  strike 
down  bis  proTlslons,  he  most  nnderstand  the 
imminent  risk  be  rtins.  The  orphans^  court 
is  a  conrt  of  equity,  and  its  Judges,  when 
paasing  upon  the  question  of  forfeiture  un- 
der such  testamentary  clause,,  sit  as  chan- 
cellors. To  tbelr  consciences  are  committed. 
In  the  first  instance,  subject  always  to  review 
by  the  proper  appellate  court,  the  imperiled 
Intoresta  of  legatees  or  devisees  who  contest 
wills  making  them  ctmditional  beneficiaries, 
as  Mrs.  Friend  made  her  children  and  grand- 
children. Whether,  under  the  circumstances, 
the  conrt  below  properly  saved  to  Porter  O. 
Friend  the  interest  gl'^en  him  by  bis  mother 
In  her  will  is  the  otber  question  before  us. 

In  afllrming  the  decree  of  the  court  below 
refusing  an  Issue  devlsavit  vel  non,  we  said: 
"We  have  examined  with  care  the  testimony 
In  this  case  to  ascertain  whether  the  appel- 
lant's claim  is  supported  by  it,  and  entitles 
blm  to  the  issue  called  for  in  his  petition. 
It  plainly  appears  in  the  evlaence  that  the 
testamentary  capacity  of  the  decedent  was 
unimpaired  when  she  executed  the  will  in 
question.  That  she  was  a  person  of  more 
than  ordinary  firmness  and  will  power,  and 
that  she  possessed  these  qualities  while  she 
lived.  Is  also  apparent  In  the  testimony.  It 
was  not  a  characteristic  of  her  nature  to  al- 
low her  children  to  dominate  or  influence 
her  against  her  best  Judgment  On  due  con- 
sideration of  the  testimony,  and  of  the  clear 
and  satisfactory  opinion  of  the  learned  Judge 
of  the  orphans'  court,  we  afllAn  the  decision 
of  the  register,  and  dismiss  the  appeal  at  the 
cost  of  the  appellant"  Friend's  Bstate,  198 
Fa.  363,  47  Atl.  1106.  In  view  of  this,  we 
are  now  asked  to  say  that  the  prior  findings 
and  conclusions  of  the  court  below  are  con- 
clusive that  there  was  not  probable  cause 
for  this  contest  The  answer  to  this  is  that 
the  conrt,  on  the  -application  for  an  issue 
devlsavit  vel  non,  made  its  findings  and  drew 
Its  conclusions  after  it  had  fully  heard  both 
sides,  the  contestant  and  the  proponents  of 
the  will;  and  It  is  not  to  be  assumed  that 
they  would  have  been  the  same  if  only  the 
contestant  and  his  witnesses  had  been  heard. 
On  the  question  of  probable  cause  the  learn- 
ed president  Judge  heard  the  testimony  of 
Mr.  Sol.  Schoyer,  Jr.,  a  member  of  the  Al- 
legheny county  bar,  and  reviewed  what  had 
been  offered  by  the  contestants  in  the  former 
proceedings.  This  was  all  that  was  before 
him,  for  he'  was  not  to  again  pass  on  the 
question  of  whether  an  issue  devlsavit  vel 
non  should  be  awarded,  but  simply  whether 
Porter  O.  Friend,  under  the  Information 
which  he  possessed,  and  in  view  of  what  he 
was  able  to  prove  In  the  first  Instance,  was 
justified  In  questioning  the  validity  of  his 
mother's  will.  If  the  question  is  to  be  de- 
termined in  view  of  the  findings  and  oondu- 
sions  reached  after  the  full  hearing  of  both 


sides  on  the  petition  for  an  Issuer  It  may 
well  be  contended  that  probable  cause  did 
not  exist;  bat  that  is  not  the  test  Beai^ 
ing  this  in  mind,  the  learned  Judge  was 
fully  Justified  In  saying,  not  in  finding  as 
facts,  that  the  testimony  showed:  "Mra 
Friend  had  been  for  many  years  in  a  dis- 
tressing nervous  condition,  and  during  the 
last  few  years  there  seems  to  have  been  a 
perceptible  break  In  her  mental  condition. 
One  of  her  granddaughters  testified  that  In 
these  latter  days  she  would  tell  the  same 
stories  over  and  over  again  within  a  few 
minutes'  intervals;  she  seemed  to  forget 
that  she  had  told  us.'  Her  son  J.  W.  bad 
charge  of  her  business  for  many  years,  was 
her  adviser,  and  bad  unbounded  influence 
with  her.  Miss  Maxwell  testified:  'Grand- 
mother always  quoted  him  in  everything. 
She  quoted  him  in  this  way:  It  was  always 
"Jim  said  this,"  or  "Jim,"  as  she  caUed  him. 
"said  that."  She  always  referred  in  ber 
opinion  to  him,  and  took  her  opinions  from 
him.'  On  another  occasion  James  W.  Friend 
is  reported  to  have  said  that  bis  influence 
with  her  was  so  great  he  could  do  anything 
he  pleased.  There  was  no  apparmt  reason 
why  Mrs.  Friend  should  have  discriminated 
against  her  granddaughter.  While  she  had 
disapproved  of  her  only  darghter's  marriage, 
she  continued  to  show  a  mother's  devotion 
up  to  the  date  of  Mrs.  Maxwell's  death,  and 
was  very  much  attached  to  her  daughter's 
children;  and,  while  her  son  Charles  was 
somewhat  dissipated,  and  voluntarily  left  her 
house,  wha«  he  had  resided  before  the  will 
was  made,  she  never  led  him  to  suspect  tliat 
she  would  discriminate  against  him;  bnt 
even  assuming  he  had,  his  wife  and  son,  wlio 
remained,  had  done  nothing  to  forfeit  ber 
love.  Indeed,  her  repeated  declarations  that 
the  Intestate  law  made  a  good  enough  will 
negatived  any  intention  of  discrimination 
on  ber  part  as  between  her  children  and 
grandchildren.  On  the  other  hand,  the  at- 
titude of  J.  W.  Friend,  whose  influence  was, 
as  already  seen,  so  great  over  his  mother, 
was  unJuBtlfiedly  hostile  towards  his  brother 
Charles  and  bis  only  sister,  Mrs.  MaxweU, 
and  her  children.  In  these  circumstances 
the  will  in  question  was  made,  by  whicb 
$70,000  was  given  the  Fidelity  Title  tc  Trust 
Company  in  trust  $20,000  whereof  was  to 
be  for  the  benefit  of  Charles  P.  Friend  dup- 
ing life,  with  remainder  to  said  J.  W.  and 
H.  T.  Friend;  |12,500  to  Agnes,  wife  of  said 
Charles,  with  remainder  to  thMr  son;  $87,- 
600  to  the  daughter  of  Mrs.  Maxwell,  deceas- 
ed; and  the  bulk  of  the  estate,  amounting 
in  round  numbers  to  $200,000,  was  given  to 
said  J.  W.  and  H.  T.  Friend  absolutely. 
There  was  a  farther  provision  that  upon  the 
written  request  of  said  J.  W.  and  H.  T.  Friend 
the  Fidelity  Title  &  Trust  Company,  trustee 
above  named,  should  pay  any  of  said  cestois 
que  trustent  such  portion  of  the  principal 
of  the  trust  as  might  be  designated  therein 
by  said  sons.    The  will  closed  with  a  clause 
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of  forfeltnre  In  the  event  of  contest  bj  any 
beneficiary.  The  letter  of  InstructiOQS  for 
drawing  was  nnderstood  by  contestant  to 
have  been  In  J.  W.  Fdend's  handwriting, 
but  this  was  afterwards  denied.  The  letter 
itself  could  not  be  found."  To  tbJls  he  added: 
"It  will  readily  be  seen  from  this  outline 
that  there  was  enough  to  pat  any  prudent 
man  on  Inquiry  as  to  the  causes  which  led 
to  the  making  of  such  will.  The  presump- 
'tlon  of  equality  which  the  relations  of  the 
IMUties  presupposed;  the  gross  disproportion 
between  the  shares  given  J.  W.  and  H.  T. 
Friend  and  those  of  Charles  and  the  Max- 
well children;  the  weak  and  dependent  con- 
dition of  testatrix;  the  Influence  of  James 
over  his  mother,  and  bis  persistent  bostlUty 
towards  his  brother  Charles  and  his  aiBter 
and  her  children — ^justified  strong  suspicions 
of  undue  Influence,  and  gave  promise  of  de- 
velopments of  farther  evidence  in  that  direc* 
tlon." 

As  being  of  any  weight  in  itself  In  deter- 
mining  the  question  of  probable  cause,  no 
importance  is  to  be  attached  to  the  testi- 
mony of  Mr.  Scboyer  that  he  had  advised 
the  contest.  As  a  Justification  of  the  con- 
testant's action,  it  may  fairly  be  taken  into 
consideration  with  the  independent  facts  up- 
on which  he  must  rely,  and  which  he  com- 
municated to  Mr.  Schoyer.  Even  In  suits  for 
malicious  prosecution  advice  of  counsel  that 
it  ought  to  be  instituted  is  not  evidence  of 
probable  cause,  but  only  to  disprove  malice 
arising  from  the  want  of  probable  cause. 
McCarthy  v.  De  Armlt,  99  Pa.  63;  Bmerson 
T.  Cochran,  111  Pa.  619,  4  Atl.  498.  There  is 
no  question  of  malice  In  cases  like  the  pres- 
ent, and,  if  the  mere  advice  of  counsel  can  be 
regarded  as  probable  cause  for  instituting 
proceedings  to  contest  a  will,  there  would 
be  none  without  cause,  and  in  every  instance 
such  a  clause  as  the  testatrix  inserted  in 
hers  would  be  nugatory. 

Not  being  persuaded  that  there  was  error 
in  holding  that  Porter  C.  Friend  had  prob- 
able cause  for  his  action  in  contesting  the 
will  of  bis  mother,  the  decree  of  the  court 
below  is  afQrmed,  and  the  appeal  dismissed, 
at  the  cost  of  the  appellants. 


MITCHELL,  a  J.,  and  POTTBB,  J„ 
sent 
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COMMONWEALTH  v.  KOVOVia 

(Supreme  Court  of  Pennsylvania.     June  15, 

1904.) 

IfUBOBB  —  INBTBnCriONB  —  DXOBBK  OW  CBIKB— 
EVIDENCE. 
1.  An  imperative  instruction  which  takes  from 
the  jury  the  right  to  ascertain  the  degree  of 
mnrder  committed  Is  erroneous,  but  an  instrnc- 
tion  pointing  out  that,  if  the  jury  find  from  the 
evidence  that  defendant  committed  the  crime 
ander  certain  circumstances,  the  verdict  should 
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be  mnrder  of  the  first  degree,  or  not  guilty,  is 
not  erroneoos  as  not  leaving  the  jury  free  to 
act 

2.  On  trial  for  murder,  circumstantial  evi- 
dence held  sufficient  to  support  a  verdict  of 
guilty  of  murder  in  the  first  degree. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Washington  County. 

Mllovar  Kovovic  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    Affirmed. 

Argued  before  FELL,  BBOWN,  MESTKE- 
ZAT,  POTTER,  and  THOMPSON,  33. 

Harry  Alvan  Hall,  James  FrancU  Burke, 
and  Alex.  Bf.  Templeton,  for  appellant  Owen 
C.  Underwood,  Dlst  Atty.,  and  John  Manon, 
for  the  Commonwealth. 

FELL,  J.  The  appellant  was  convicted  of 
murder  of  the  first  degree,  and  the  argument 
here  made  on  his  behalf  has  been  in  support 
of  the  third  assignment  of  error,  which  is: 
'^he  testimony  in  the  case,  in  the  absence  of 
any  direct  proof  of  the  defendant's  guilt, 
was  not  such  as  to  establish  such  a  chain  at 
drcumstances  as  the  law  holds  to  be  neoes- 
sary  for  the  purpose  of  conviction,  and  under 
all  the  evidence  in  the  case  the  court  should 
have  directed  a  verdict  of  not  guilty." 

We  find  from  the  testimony  that  the  facts 
established  at  the  trial  beyond  all  dispute 
were  these:  Samuel  T.  Ferguson,  a  mem- 
ber of  a  construction  company  engaged  in 
building  a  railroad  In  Washington  county,  on 
a  regular  monthly  pay  day  drew  a  large 
amount  of  money  from  a  bank,  placed  It  in 
a  satchel,  and,  accompanied  by  the  compa- 
ny's paymaster,  started  to  drive  to  a  place 
where  the  men  were  working.  At  an  unfre- 
quented part  of  the  road  40  or  50  sticks  of 
dynamite  were  exploded  under  the  horses 
they  were  driving,  killing  Mr.  Ferguson  and 
seriously  Injuring  the  paymaster.  The  ex- 
plosion was  effected  by  means  of  an  electric 
battery  placed  behind  a  tree  on  a  bank  at 
the  side  of  the  road,  and  connected  by  a 
wire  with  the  dynamite.  The  battery  and 
wire  had  been  stolen  the  night  before  from 
the  company's  toolhouse.  A  double-barreled 
shotgun,  loaded  and  cocked,  was  found  near 
the  battery.  The  satchel  In  which  the  mon- 
ey had  been  placed  was  found  some  distance 
from  the  scene  of  the  murder,  ripped  open, 
and  the  money  gone. 

The  most  important  testimony  tending  to 
connect  the  appellant  with  the  commission 
of  the  crime  was  that  he  owned  the  gun 
found  beside  the  battery,  and  that  it  had 
been  last  seen  In  his  possession;  that,  though 
he  was  idle  and  shiftless,  and  never  known 
to  save  money,  he  was,  after  the  murder,  in 
possession  of  a  large  amount  of  money  Iden- 
tical in  kind  and  denomination  and  similar 
in  appearance  to  that  taken  from  the  satchel; 
that  he  immediately  left  the  locality,  and 
assumed  another  name.  It  was  shown  that 
he  had  a  few  months  before  worked  for  the 
construction  company,  knew  the  custom  as  to 
the  payment  of  workmen,  and  was  familiar 
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with  the  use  of  dynamite;  that  a  tew  daya 
before  the  mnrder  he  had  appeared  In  the 
neighborhood,  ostensibly  seeking  ywrk,  but 
Idling  around  the  camp;  that  he  was  seen  at 
the  toolhouse  the  day  the  battery  and  wire 
were  stolen  from  It,  and  at  the  place  of  the 
murder  the  morning  It  was  committed;  that 
a  few  days  later  he  was  seen  in  the  state  of 
Ohio,  and  had  in  his  possession  a  large  roll 
of  money;  that  with  a  companion,  who  was 
arrested  with  him,  he  went  after  business 
hours  to  the  foreign  department  of  a  Pitts- 
burg bank  with  a  large  roll  of  money  tied  up 
In  a  handkerchief;  that  he  requested  a  clerk 
to  count  the  money  for  him,  and  to  exchange 
a  part  of  It  for  Austrian  money;  that  both 
men  purchased  steamer  tickets  under  aji- 
sumed  names,  and  desired  to  take  the  first 
steamer,  without  regard  to  the  greater  ex- 
pense; that  when  the  appellant  was  arrested 
at  Southampton,  England,  he  bad  Austrian 
and  American  money  in  bis  possession,  and 
that  he  denied  that  his  name  was  KovotIc, 
that  he  had  ever  been  in  Washington  county, 
and  that  be  bad  known  his  companion  until 
he  had  formed  his  acquaintance  on  the 
steamer.  These  and  other  Inculpatory  facts 
and  circumstances  testified  to  not  only  Indi- 
cated the  appellant's  guilt,  but  seem  to  be 
incapable  of  explanation  on  any  other  rea- 
sonable hypothesis.  The  commonwealth's 
testimony,  while  purely  circumstantial,  was 
sufficient  to  warrant  the  verdict  "Circum- 
stantial evidence,"  It  was  said  by  Chief  Jus- 
tice Gibson  In  Commonwealth  v.  Harman,  4 
Pa.  269,  "is  in  the  abstract  nearly,  though 
perhaps  not  altogether,  as  strong  as  positive 
evidence.  In  the  concrete  it  may  be  infi- 
nitely stronger.  A  fact  positively  sworn  to 
by  a  single  eyewitness  of  blemished  charac- 
ter is  not  so  satisfactorily  proved  as  is  a  fact 
which  Is  a  necessary  consequence  of  a  chain 
of  other  facts  sworn  to  by  many,  witnesses 
of  undoubted  credibility."  The  common- 
wealth's testimony  was  sufficient,  if  believed 
by  the  Jury,  to  warrant  their  verdict 

Only  one  other  specification  of  error,  the 
thirty-ninth,  need  be  considered.  This  Is: 
"The  court  erred  in  instructing  the  jury,  in 
effect  that  tbelr  verdict  should  be  either 
'GuH^  of  murder  of  the  first  degree,'  or  'Not 
guilty.'"  No  question  of  the  degree  of  the 
crime  was  raised  at  the  trial,  and  there  was 
no  ground  on  which  it  could  be  questioned. 
The  learned  Judge  carefully  and  properly  In- 
structed the  Jury  as  to  the  degrees  of  mur- 
der, and  distinctly  told  them  that  It  was 
their  province  to  ascertain  the  degree  from 
the  evidence,  and  to  state  It  In  their  verdict 
The  part  of  the  charge  on  which  this  assign- 
ment Is  based  Is  this:  "We  say,  gentlemen 
of  the  Jury,  if  you  find  from  the  evidence  of 
the  commonwealth  that  the  death  of  Samuel 
Ferguson  was  a  murder  willful,  deliberate, 
and  premeditated  by  lying  In  wait  and  in  the 
perpetration  of  a  robbery,  it  Is  a  murder  of 
the  first  degree;  and  if  you  find,  under  all 
the  evidence  In  the  case,  that  the  defendant 


Mllovar  Kovovlc,  who  Is  on  trial  for  the 
crime,  committed  that  crime  under  these  cir- 
cumstances, your  verdict  should  be,  'Murder 
of  the  first  degree,'  or  'Not  guilty';  and  is 
making  your  return.  If  you  find  that  he  is 
guilty  of  murder  in  the  first  degree,  you  will 
so  state  in  your  verdict  and,  if  he  Is  not 
guilty,  you  will  so  state."  If  the  words  "yon 
will  so  state  In  your  verdict"  could  be  con- 
sidered an  imperative  instruction,  error  was 
committed.  An  imperative  Instruction,  which 
takes  frcMn  the  Jury  the  right  to  ascertain  the 
degree.  Is  erroneous,  but  an  instruction  which 
points  out  to  them  their  duty  under  the  law 
but  leaves  them  free  to  act  is  not  The  dis- 
tinction between  a  binding  Instruction  and  a 
proper  statement  of  the  law  has  been  pointed 
out  In  Rhodes  v.  Commonwealth,  48  Pa.  396; 
Lane  v.  Commonwealth,  58  Pa.  371;  Shaff- 
ner  v.  Commonwealth,  72  Pa.  60,  13  Am. 
Rep.  649;  McMeen  v.  Commonwealth,  114 
Pa.  300,  9  Atl.  878;  Commonwealth  v.  Sheets, 
197  Pa.  69,  46  Atl.  753.  The  instruction  com- 
plained of,  taken  In  connection  with  the  in- 
Btruction  as  to  the  power  and  duty  of  the 
Jury  to  determine  the  deg^ree  of  the  crime, 
was  not  imperative,  and  therefore  not  erro- 
neous. 

The  Judgment  of  the  court  of  oyer  and  ter- 
miner Is  affirmed,  and  It  is  directed  that 
the  record  be  remitted  in  order  that  the  sen- 
tence of  the  court  may  be  carried  Into  execu- 
tion. 


(XW  Ps.  4SS) 

HIGBT  et  ai  T.  PENNSYLVANIA  R.  CO. 
et  al. 

(Supreme  Court  of  Pennsylvania.    June  15, 
1904.) 

BAHAOADS— TSESPASSING  OR  CABS— ARKXST  — 
UABIUTT  OF  BAILBOAD  COIfPANT. 

1.  Act  May  24,  1878  (P.  L.  125)  J  ;,  as 
amended  by  Act  June  11,  1879  (P.  U  1521. 
provides  that  any  person  entering  on  any  rail- 
road engine  or  car  with  the  intention  of  riding 
without  paying  fare  shall  lie  punished,  and  that 
any  constable  or  police  officer  shall  have  aa- 
thorlty  to  arrest  such  offender.  Held,  that  a 
special  police  officer  in  the  service  of  a  railroad 
company  acts  within  his  authority  when  he  ar- 
rests a  person  Who  has  Jumped  off  a  car  on 
which  he  has  l>een  a  trespasser  and  is  in  the 
act  of  escaping. 

2.  Plaintiff  sued  a  railroad  company  and  a 
special  police  officer  in  its  service  to  recover 
damages  sustained  by'  plaintiff  by  the  act  of 
the  officer  in  shooting  plaintiff  while  the  latter 
was  escaping  from  a  car  on  which  he  had  tres- 
passed. A  nonsuit  was  entered  as  to  the  rail- 
road company  on  the  ground  that  the  officer  was 
not  acting  within  the  scope  of  his  authority, 
but  judgment  was  rendered  against  the  officer. 
Held  that,  as  in  the  joint  action  the  plaintiff 
has  one  verdict  which  neither  he  nor  defendut 
asks  to  have  distorbed,  the  Supreme  Court 
cannot  reverse  the  judgment  of  nonsuit  though 
it  may  be  of  the  opinion  that  the  officer  was 
acting  within  the  scope  of  his  authority. 

Appeal  from  Court  of  Common  Pleas,  War- 
ren Cotmty. 

Action  by  N.  S.  Hlgby  and  Charles  A.  Big- 
by  against  the  Pennsylvania  Railroad  Corn- 
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pany  and  John  Gallagher.  From  an  order 
refusing  to  take  off  a  nonsuit,  plaintifla  ap- 
peal.   AfiOrmed. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  ME8TREZAT,  POTTBB.  and 
THOMPSON,  JJ. 

J.  W.  Dunkle  and  G.  B.  Munn,  for  appel- 
lants.   J.  Ross  Thompson,  for  appellees. 

BROWN,  J.  -Obarles  A.  Hlgby,  one  of  the 
appellants,  and  a  minor  son  of  the  other, 
with  six  or  eight  companions,  was  trespass- 
ing on  a  freight  train  belonging  to  the  Penn- 
sylvania Railroad  Company.  When  it  stop- 
ped at  a  station  called  "Hemlock,"  the  boys 
Jumped  off;  young  Higby  being  the  last  to 
do  so.  Tbey  started  to  run  up  the  track,  evi- 
dently apprehensive  of  arrest  by  John  Galla- 
gher, a  special  police  officer  in  the  service 
of  the  railroad  company.  When  young  Hig- 
by started  to  run  some  one  hallooed  to  him. 
Taming  around  to  see  who  it  was,  he  was 
shot  by  Gallagher.  The  latter,  called  by  the 
plaintiff,  as  if  on  cross-examination,  admit- 
ted tliat  he  was  following  Hlgby  to  arrest 
him.  A  compulsory  nonsuit  was  entered  as 
to  the  Pennsylvania  Railroad  Company  on  the 
groimd  that  Gallagher  was  not  acting  within 
the  scope  of  bis  employment  when  he  tried 
to  arrest  Higby.  The  trial  proceeded,  and  a 
Verdict  was  returned  against  Gallagher  for 
$400  in  favor  of  the  father  and  |2,000  in  fa- 
vor <tf  the  boy. 

In  entering  the  judgment  of  nonsuit  and 
refusing  to  take  it  off,  the  learned  trial  Judge 
held  that,  as  the  boy  was  not  actually  on  the 
train,  or  getting  on  it,  when  the  officer  at- 
tempted to  make  the  arrest,  he  had  no  au- 
thority to  do  so,  and  was  therefore  acting  be- 
yond the  scope  of  his  employment,  which  con- 
fined liim  to  what  he  was  authorized  to  do 
by  tlie  act  of  assembly.  The  first  section  of 
the  act  of  May  24, 1878  (P.  L.  125),  as  amend- 
ed by  the  act  of  June  11,  1879  (P.  L.  152), 
provides  "that  any  person  found  entering,  or 
being  in  or  upon,  any  railroad  engine  or  car, 
whether  the  same  be  passenger,  freight,  coal 
or  other  car,  on  any  railroad  in  any  city  or 
county  in  this  commonwealth,  contrary  to 
the  rules  of  the  person,  or  persons  or  corpora- 
tions owning  or  operating  the  same,  and  with 
the  intention  of  being  in  or  upon,  riding  or 
traveling  upon,  such  engine  or  car,  without 
paying  fare,  or  of  committing  larceny,"  etc., 
shall,  upon  a  summary  conviction  before  a 
magistrate,  be  subjected  to  certain  penalties. 
The  second  section  directs  that  "any  consta- 
ble or  police  officer,  having  knowledge  or  be- 
ing notified  of  any  violation  of  this  act,  shall 
forthwith  arrest  such  offender  and  take  him 
before  any  magistrate,  alderman  or  Justice 
of  the  peace,  or  any  such  magistrate,  alder- 
man or  Justice  of  the  peace  shall  issue  a  war- 
rant or  capias  for  the  arrest  of  any  such  of- 
fender, upon  information  duly  made  on  oath 
or  affirmation,"  and  thereupon  there  shall  be 
a  proper  hearing.    Found  entering  or  beinj; 


in  or  upon  an  engine  or  car  with  tiie  inten- 
tion of  not  paying  fare,  or  of  doing  one  of 
the  things  specified  in  the  act,  is  the  offense 
for  which  the  trespasser  can  be  arrested  and 
punished.  When  he  commits  it,  he  is  not 
exempt  from  apprehension  and  punishment 
simply  because  he  is  not  detected  and  taken 
by  the  officer  while  in  the  actual  commission 
of  it  When  the  offense  is  committed  any 
constable  or  police  officer  having  knowledge 
of  it,  or  having  been  notified  of  it,  may  do 
one  of  two  things:  He  may,  without  a  war- 
rant, proceed  forthwith  to  arrest  the  offender 
while  in  the  commission  or  after  the  com- 
mission of  tlie  act,  and  take  Iiim  before  a 
magistrate;  or  he  may  first  go  and  procture 
his  warrant,  if,  under  the  circumstances,  such 
be  the  wiser  course.  Unless  there  was  this 
alternative  to  arrest  without  a  warrant,  in 
most  cases  the  offenda:« — generally  tramps 
— would  be  far  Away  from  the  scenes  of  their 
trespasses  and  depredations  before  tbey  could 
be  apprehended,  and  the  act  would  be  a 
dead  letter.  Laterally  read,  however,  it  can- 
not have  the  interpretation  put  upon  it  by 
the  court  below — that  it  gives  constables 
and  police  officers  authority  to  make  arrests 
without  a  warrant  "only  when  the  person  is 
found  in  the  act  of  violating  the  statute." 
Even  if  it  is  to  be  so  interpreted,  Higby  man- 
ifestly was  found  in  the  act  of  violating  the 
statute  when  be  and  bis  companions  Jumped 
from  the  train  and  started  to  run  away  from 
the  officer  who  tried  to  arrest  them.  Noth- 
ing could  be  clearer  than  the  statutory  au- 
thority of  Gallagher  to  pursue  and  arrest 
him  after  he  left  the  train,  and  that  officer 
was,  therefore,  acting  within  the  scope  of 
his  employment  by  the  appellee  when  he  at- 
tempted to  apprehend  the  appellant.  Though 
he  was  acting  within  that  scope  in  trying  to 
make  the  arrest,  we  need  not  decide  wheth- 
er, under  the  circumstances,  his  conduct  in 
shooting  was  such  as  would  make  the  appel- 
lee Uable  under  the .  rule  respondeat  supe- 
rior, for,  as  this  record  stands,  the  Judgment 
of  nonsuit  cannot  be  reversed  and  a  proeed^i- 
do  awarded. 

The  plaintiffs  brought  their  Joint  action 
against  the  Pennsylvania  Railroad  Company, 
.the  master,  and  John  Gallagher,  its  servant, 
as  Joint  tort  feasors.  Whether  such  an  ac- 
tion can  be  maintained  is  not  the  question 
now  before  us.  We  only  know  from  the  record 
that  the  plaintiffs  are  attempting  to  hold  the 
two  defendants  Jointly.  When  the  Judgment 
of  nonsuit  was  entered  against  the  one,  they 
elected  to  proceed  against  the  other,  and  ol)- 
tained  a  verdict,  giving  the  father  $400  and 
the  son  $2,000.  If  the  defendants  are  jointly 
Uable  in  this  Joint  action  against  them,  the 
same  Jury  must  pass  upon  their  liability,  and 
there  can  be  but  one  vwdict  on  which  Judg- 
ment can  t>e  entered  against  them.  If  the 
nonsuit  as  to  the  appellee  was  properly  enter- 
ed. It  cannot  be  disturt>ed;  and  if,  on  the  oth- 
er hand.  Improperly  entered,  on  the  ground 
that  there  was  no  liability  on  the  part  of 
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that  defendant,  If  we  reverse  the  Judgment 
refvulng  to  take  It  off,  how  can  we  award  a 
procedendo?  In  this  Joint  action  the  plain- 
tiffs now  have  one  verdict,  which  neither  they 
nor  the  defendant  ask  to  have  disturbed,  and 
they  cannot  have  another  in  it  If  there 
should  be  further  proceedings  directed 
against  the  appellee,  whicli,  if  liable  at  all  in 
this  action,  is  Jointly  so  with  its  codefend- 
ant,  what  might  the  verdict  be  against  It? 
It  Is  hardly  conceivable  that  it  would  be  the 
same  In  amount  as  the  one  rendered  against 
Oallagtaer,  and,  U  different,  the  record  would 
present  the  spectacle  of  a  Joint  anit  against 
two  alleged  Joint  tort  feasors  Jointly  liable 
to  the  plaintiffs  for  but  one  sum,  and  yet 
there  would  be  different  Judgments  for  dif- 
ferent amounts  agalast  these  same  Joint  de- 
fendants. To  avoid  the  anomalous  record 
that  would  follow  a  reversal  of  this  Judg- 
ment, it  will  not  be  disturbed. 
Judgment  affirmed. 


(2(M  Pa.  Mt) 

LAPORTB  T.  PITTSBURG  &  L.  B.  R.  GO. 

(Supreme  Court  of  PennsylTanlo.    June  15, 

1904.) 

ITUVVr  TO    tXPliOrt—TSLLOW   SKBTAirtS. 

1.  Plaintiff  was  employed  by  a  coke  company 
to  shift  cars  on  the  side  tracks  of  the  company. 
•nch.  cars  being  placed  thereon  by  defendant 
railroad  company,  which  every  morning  placed 
empty  cars  on  the  tracks.  Plaintiff's  duty  was 
to  shift  the  earn  on  the  side  tracks  in  front 
of  the  ovens  of  the  coke  company.  On  the 
morning  of  the  accident  the  cars  were  delivered 
on  one  of  the  side  tracks,  and  plaintiff  was  ad- 
vised by  the  freight  conductor  that  no  more 
cars  were  coming  on  such  track.  The  switch 
had  been  negligently  left  open  on  the  track  on 
which  plaintiff  was  working,  and  cars  intended 
for  another  side  track  ran  through  the  switch, 
and  Injured  plaintiff.  Held,  that  under  Act 
April  4,  1868  (P.  L.  58),  the  railroad  crew  and 
car  shifters  were  co-employ6s  while  working  la 
the  yard  together,  and  plaintiff  could  not  re- 
cover. 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Hike  Lap<xte  against  the  Pitts- 
burg &  Lake  Erie  Railroad  Company.  From 
an  order  refusing  to  take  off  a  nonsuit,  plain- 
tiff appeals.    Affirmed. 

The  court  below  filed  the  following  opinion 
on  motion  to  take  off  nonsuit: 

"The  plaintiff  lived  at  Adelaide,  a  small 
coke  town  in  Dunbar  tovrasblp,  at  the  time 
of  the  accident  which  occasioned  the  In- 
juries complained  Of  in  this  case.  He  was 
employed  by  the  H.  C.  Frick  Coke  Company 
in  the  capacity  of  car  shifter  in  connection 
with  the  operation  of  their  cokeworks  at  that 
place.  This  plant  Includes  five  double  blocks 
of  ovens,  and  the  product  thereof,  which  is 
considerable,  is  shipped  out  over  the  Pitts- 
burg, McKeesport  &  Youghiogheny  Railroad, 
which  is  operated  by  the  defendant.  The 
main  line  of  the  railroad  is  some  distance 

^  1.  See  Master  ana  Servant,  vol.  31,  Cent.  big. 
1483. 


from  the  ovens,  and  the  empty  cars  are  sup- 
plied and  the  loaded  ones  removed  by  a 
branch,  which  fur  some  distance  from  the- 
main  line  consists  of  but  a  single  track;  bat 
to  serve  all  the  five  double  blocks  of  ovens, 
some  of  which  appear  to  be  located  parallel 
to  each  other,  it  is  necessary  that  they  have 
other  lines  off  the  main  branch,  and,  as  a 
consequence,  the  coke  company  nmintafaa 
three  tracks  in  connection  therewith,  known 
as  front  track  No.  2,'  'back  track  No.  2,'  and 
Itack  track  No.  3.'  It  is  not  questioned  but 
that  these  tracks,  as  well  as  the  branch  itself 
from  the  right  of  way  of  the  main  line  of 
the  railroad,  are  the  property  of,  and  mah>- 
talned  by,  the  H.  C.  Frick  Coke  Company, 
and  the  use  of  the  railroad  company  is  limit- 
ad  to  moving  In  the  empty  cars  and  taking 
out  the  loaded  ones.  The  switch  tracks 
above  designated  are  constructed  on  such 
grades  that  the  use  of  an  engine  Is  not  neces- 
saiy  in  placing  the  cars  to  the  points  for 
loading  along  the  cokeyard.  They  are 
brought  in  by  the  engine,  and  located  in  a 
bunch  on  each  of  the  above-named  side 
tracks,  and  then  distributed  along  at  the 
loading  places  or  bridges  by  two  men  with 
the  aid  of  gravity  and  crowbars.  These  men 
are  called  'car  shifters,'  and  such  was  the 
employment  of  the  plaintiff,  and  he  was  act- 
ing in  discharge  of  his  duties  when  he  was 
hurt  September  14,  1901.  At  an  early  hour 
that  morning  he  was  around  the  works,  wait- 
ing for  the  railroad  people  to  deliver  the 
cars  on  the  side  tracks;  end  about  four 
o'clock  they  brought  in  and  left  a  number  of 
cars  on  back  track  No.  2,  and,  after  being 
advised  by  the  freight  conductor  that  no 
ifiore  cars  were  to  come  in  on  that  track,  the 
plaintiff  proceeded  to  place  them  along  that 
siding  at  the  proper  places  for  loading,  and 
the  railroad  crew  vrithdrew  their  engine  from 
back  track  No.  2,  and  proceeded  to  put  empty 
cars  in  on  the  other  tracks  to  supply  the 
ovens  that  were  not  reached  by  back  track 
No.  2.  A  few  minutes  thereafter,  wttile 
plaintiff  was  engaged  between  the  rails  on 
back  track  No.  2  at  the  end  of  the  car  from 
the  switch  connection,  the  car  on  which  was 
loosened  some  kind  of  a  hook  in  connection 
with  the  brake  suddenly  started,  and  the 
force  operating  to  move  It  was  of  such  char- 
acter as  to  cause  the  car  to  knock  him  down 
and  drive  It  over  him,  bruising  and  injuring 
him  to  such  extent  that  the  doctor  who  was 
at  once  sent  for  says,  'I  considered  the  man 
dying  when  I  saw  him.'  He  was  sent  to 
the  hospital,  however,  and,  after  lingering 
many  weeks,  in  a  measure  recovered,  al- 
though he  insists  that  his  injuries,  which 
were  doubtless  very  serious,  are  of  a  per- 
manent character,  and  that,  in  comimriaon 
vrith  his  previous  self,  he  is  not  a  half  a  man. 
It  was  discovered  that  the  car  that  ran  over 
the  plaintiff  was  started  by  being  struck  by 
some  empty  cars  which  were  being  pushed 
by  the  en^ne,  Intended  for  delivery  on  one 
of  the  other  tracks,  but  through  the  oversight 
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and  neglect  of  some  one  the  switch  connedt- 
ing  back  track  No.  2  with  the  main  siding  or 
branch  had  been  left  open,  and.  Instead  of 
passing  and  going  to  the  track  tor  which 
they  were  Intended,  they  ran  in  on  back  track 
No.  2,  striking  the  cars  as  aforesaid,  and 
thereby  occasioning  the  Injuries  to  the  plain- 
tiff. 

"These  are  the  material  facts  In  this  case, 
and  on  which  the  plaintiff  insisted  that  he 
Is  entitled  to  recover  damages  for  the  in- 
juries inflicted;  and.  In  view  of  the  authority 
of  Splsak  T.  B.  &  O.  B.  B.  Co.,  152  Pa.  281, 
25  AtL  497,  we  are  of  opinion  that  the  case 
Is  a  rather  close  one.  If,  when  the  conductor 
advised  the  plaintiff  they  were  done  on  the 
track  (back  track  No.  2),  their  work  on  the 
coke  plant  entire  had  been  completed,  and 
the  engine  and  crew  had  left  the  coke  com- 
pany Biding,  and  gone  about  other  work  on 
the  main  line  or  other  branches  of  the  rail- 
road, and  then  later  bad  returned  with  other 
empties,  or  for  the  purpose  of  removing  load- 
ed cars,  before  being  advised  that  they  were 
ready  for  removal,  or  for  other  purposes,  and 
the  accident  had  happened,  we  do  not  think 
there  is  any  doubt  but  that  the  principles  of 
the  Splsak  Case  would  prevail,  and  the  case 
should  have  gone  to  the  jury.  But  that  Is 
not  this  case  here.  Even  though  the  con- 
ductor bad  told  the  plaintiff  they  were  done 
on  back  track  No.  2,  they  had  not  completed 
their  work  on  that  cokeyard  and  the  other 
tracks;  and  until  they  were  so  done  it  was 
the  duty  of  the  plaintiff  and  all  employes 
thereabouts  to  act  accordingly  until  such 
time  as  the  railroad  crew  had  finished  on  all 
these  tracks  and  left  the  premises.  We  are 
of  opinion  that  under  the  circumstances  of 
this  case  the  act  of  1868  (P.  L.  68)  applies, 
and  the  railroad  crew  and  car  shifters  are, 
in  legal  effect,  co-employ6s  while  working  on 
the  yard  together,  each  performing  the  du- 
ties Incident  to  their  several  imrtlcular  em- 
ployments. 

**We  are  largely  infiuenced  In  arriving  at 
this  conclusion  by  the  principles  ennnclated 
and  applied  in  Cummlngs  v.  P.  G.  &  St  L. 
By.  Co.,  02  Pa.  82,  and  the  cases  In  which  It 
has  been  distinguished  and  followed  down 
to  the  present  In  our  opinion,  the  facts  In 
the  Cnmmlngs  .Case  are  almost  exactly  analo- 
gous to  the  facts  of  the  case  at  bar.  Cum- 
mlngs worked  on  a  coalyard  owned  by  Mc- 
Cne,  the  cars  to  which  were  delivered  by 
means  of  a  branch  or  side  track,  and  then 
by  a  switch  and  short  track  into  the  coal- 
yard.  The  coal  was  brought  from  the  mines 
by  the  railroad  company,  and  when  cars  got 
to  the  yard  they  were  transferred  from  the 
main  track  to  the  side  track,  and  from  the 
side  track  In  on  McCue's  track  at  the  coal- 
yard.  A  short  distance  from  McCue's  track 
there  was  another  coalyard  track,  belonging 
to  the  National  Coal  Company,  on  which  cars 


were  delivered  in  the  same  way.  At  the 
time  In  question  the  railroad  company 
brought  In  twelve  cars  on  the  siding,  six 
for  McCue  and  six  for  the  National  Coal 
Company.  McCue's  were  placed  on  his  track, 
and  the  plaintiff  and  another  man  proceeded 
to  unload  them.  The  locomotive  then,  with 
the  other  six,  ran  back  on  the  side  track,  and, 
so  far  as  McCue's  track  was  then  concerned, 
they  were  done  until  such  time  as  they  were 
to  come  for  the  empty  cars.  But  their  work 
on  the  siding  was  not  yet  completed.  The 
other  six  were  to  be  put  In  on  the  National 
Coal  Company  track,  and  for  that  purpose 
the  engine  with  the  said  six  cars,  after  hav- 
ing withdrawn  from  the  McCne  track,  came 
ahead  at  a  rapid  rate.  Intending  to  pass 
McCue's  coalyard  and  shove  them  In  on  the 
National  Coal  Company's  siding.  When  the 
locomotive  and  train  drew  back  from  Mc- 
Cue's siding  It  was  the  duty  of  those  in 
charge  to  change  the  switch  connecting  Mc- 
Cue's track  with  the  siding  so  as  to  direct 
and  send  the  train  on  its  return  past  McCue's 
siding  and  upon  the  siding  of  the  National 
Coal  Company.  This  was  n^iected;  the 
switch  was  not  tnmed,  and  when  the  train 
returned  it  ran  back  again  npon  McGuo'b 
track,  and  collided  with  the  cars  previously 
left  there,  injuring  the  young  man  Cum- 
mlngs, who  was  one  of  the  parties  engaged 
on  the  cars  on  the  McCae  tnu^  In  unloading, 
by  which  Injuries  he  lost  a  leg.  In  the  case 
at  bar  the  train  first  passed  from  the  main 
line  to  the  side  track  and  from  the  side  track 
by  switch  to  back  track  No.  2  (correspoudlog 
to  McCue's  track),  and  left  cars  (same  as 
six  left  on  McCue's  tratik) ;  then  pulled  out 
again  on  the  siding  for  tiie  purpose  of  pla- 
cing cars  on  siding  further  up  past  switch 
connecting  back  track  No.  2  with  the  siding. 
When  It  pulled  ont  from  back  track  No.  2, 
those  in  charge  failed  to  turn  the  switch, 
same  as  In  (}nmmings'  case;  and  when  the 
engine  returned  to  place  cars  on  other  track 
(corresponding  to  National  Coal  Company's 
track),  instead  of  passing  by  back  track  No. 
2,  the  cars  ran  In  on  back  track  No.  2,  col- 
liding with  cars  previously  left  there,  and 
occasioned  the  injuries  to  the  plaintiff  as 
aforesaid.  A  nonsuit  was  entered  in  the 
Cummlngs  Case  and  on  appeal  was  affirmed. 
If  such  were  not  error  in  that  case,  we  are 
of  opinion  that  a  nonsuit  should  stand  in 
this." 

Argued  before  FKLL,  BROWN,  MBSTBBi- 
ZAT,  POTTER,  and  THOMPSON,  JJ. 

B.  C.  Hlgbee  and  L.  A.  Howard,  for  appel- 
lant N.  J.  Sturgls  and  Oeorge  D.  Howell, 
for  appellee. 

PER  CURIAM.    The  judgment  Is  alHrmed 
on  the  opinion  of  the  learned  judge  of  the  ' 
common  pleas. 
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HBBB  et  aL  T.  RB2INOEHL. 

.  (Supreme  Oourt .  of  PennsylTania.    June  15, 

1904.) 

MABBIKD     WOHAH— LIFE    INSTmARCS    FOLIOT— 

ASSIONUEHT— TAUDITT— ErFECT— SECUB- 

INQ   HUSBAND'S   DEBT. 

1.  A  married  woman  may  assign  her  interest 
in  a  life  insurance  policy  on  her  husband's  life 
to  secure  her  husband's  debt 

2.  Act  June  8,  1893  (P.  L.  344),  forbidding  a 
married  woman  from  becoming  "an  accommoda- 
tion indorser,  maker,  guarantor,  or  surety  for 
another."  applies  only  to  the  technical  contracts 
included  in  the  words  of  the  act,  and  does  not 
prevent  the  pledge  of  specific  property  to  secure 
a  debt  of  the  husband. 

8.  A  policy  of  insurance  on  the  life  of  a  hua- 
itand  was  payable  to  the  wife  "for  her  sole  use, 
if  living,  and,  if  not  living,  to  the  children.'' 
During  the  life  of  her  husband  the  wife  assign- 
ed the  policy  to  secure  a  debt  of  the  husband. 
Held,  that  on  the  death  of  the  husband,  the  wife 
surviving,  her  contingent  interest  as  agaiust  her 
children  became  vested,  and  the  assignee  took  an 
absolute  title. 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Action  by  Bllzabetb  H.  Herr,  executrix  of 
M.  L.  Herr,  and  John  J.  Baumgardner, 
against  Lucy  D.  Relnoehl.  Verdict  for  plain- 
tiffs, and  defendant  appeals.   Affirmed. 

On  a  role  below  for  a  new  trial  the  court 
stated  the  facts  to  be  as  follows:  "On  May 
10,  1901,  suit  was  commenced  In  the  name 
of  Lucy  D.  Reinoebl,  to  the  use  of  Dr.  M.  U 
Herr  and  John  H.  Baumgardner,  transferees, 
against  the  Washington  Life  Insurance  Com- 
pany of  New  York,  to  recover  the  amount  of 
two  policies  of  insurance  of  $1,000  each  upon 
the  life  of  Adam  C.  Relnoehl,  the  husband 
of  the  said  Lucy  D.  Reinoebl.  Thereupon 
the  defendant  presented  Its  petition,  where- 
by, admitting  that  It  had  issued  the  said  two 
policies,  it  averred  that  on  May  11, 1901,  Lucy 
D.  Reinoebl,  the  beneficiary  named  In  the  said 
policies,  had  also  brought  an  action  of  as- 
sumpsit to  June  term,  1901,  No.  1,  to  recover 
the  Identical  moneys,  and,  as  the  said  com- 
pany had  no  interest  therein,  and  was  liable 
to  be  put  to  the  expense  of  defending  two  ac- 
tions, and  to  be  subjected  to  the  risk  of  being 
compelled  to  pay  the  money  twice.  It  prayed 
the  court  to  order  the  said  M.  L.  Herr  and 
John  H.  Baumgardner,  transferees,  and  the 
said  Lucy  D.  Relnoehl,  to  interplead.  There- 
upon, the  court  having  g^'anted  a  rule  to  show 
cause,  subsequently,  to  wit,  on  July  6,  1901, 
ordered  the  said  Lucy  D.  Relnoehl  to  be  made 
a  party  to  the  present  suit;  that  the  said  par- 
ties should  Interplead,  Dr.  M.  L.  Herr  and 
John  H.  Baumgardner,  transferees,  being 
plalntUts,  and  Lucy  D.  Relnoehl,  defendant; 
and  that  the  said  Washington  Life  Insurance 
Company  should  be  granted  leave  to  pay  the 
money  claimed  into  court,  with  Interest  to 
the  date  of  Its  payment,  and  costs.  This  was 
accordingly  done.  The  main  facts  out  of 
which  this  controversy  arises  are  as  follows: 
On  June  12,  1879,  the  said  life  insurance  com- 

f  L  See  Insurance,  vol.  28,  Cent.  Dig.  i  472. 


pany,  in  consideration  of  |lfi,70,  duly  paid  to 
It  by  Lucy  Relnoehl,  wife  of  Adam  C.  Reln- 
oehl, issued  a  policy  numbered  36,618,  on  the 
life  of  Adam  C.  Reinoebl,  for  the  sum  of  $1,- 
000,  and  the  said  company  thereby  promised 
and  agreed  to  pay  the  amount  of  the  said 
insurance  *  *  *  to  the  said  assured  (Lucy 
D.  Relnoehl),  for  her  sole  use,  if  living,  and, 
if  not  living,  to  the  children  of  Lucy  and  Ad- 
am C.  Relnoehl,  or  their  guardian,  if  under 
age,  for  their  use,  or  If  there  be  no  such 
surviving  children,  then  to  the  executors  or 
administrators  of  the  said  Adam  C.  Reinoebl.* 
On  June  12, 1881,  a  similar  policy  was  issued, 
numbered  40,227,  upon  the  life  of  said  Adam 

C.  Relnoehl,  for  a  like  amount  The  words 
of  the  covenant  contained  therein  as  to  the 
beneficiaries  are  exactly  the  same  as  those 
contained  in  the  flrst-reclted  policy.  On  Octo- 
ber 20,  1900,  Adam  G.  Relnoehl  and  Lucy  D. 
Relnoehl,  his  wife,  executed  assignments  of 
their  interests  In  said  policies  to  the  plain- 
tiffs. The  said  assignments  are  attached  to 
each  of  the  said  policies,  and  read  as  follows: 
'For  one  dollar,  to  me  In  hand  paid,  and  tor 
other  valuable  considerations  (the  receipt  of 
which  is  hereby  acknowledged),  I  hereby  as- 
sign, transfer  and  set  over  all  my  right,  title 
and  interest  in  policy  No.  36,618  on  the  life  of 
Adam  C.  Relnoehl,  Issued  by  the  Washington 
Life  Insurance  Company  of  New  York.  The 
Washington  Life  Insurance  Company  as- 
sumes no  responsibility  as  to  the,  validity  of 
this  assignment  to  Dr.  M.  L.  Herr  and  John 
H.  Baumgardner,  of  Lancaster  City,  Pa.,  and 
for  the  consideration  above  expressed,  I  do 
also  for  myself,  my  executors  and  administra- 
tors, guarantee  the  validity  and  sufficiency 
of  the  foregoing  assignment  to  the  above 
named  assignees,  their  executors,  adminis- 
trators or  assigns,  and  their  title  to  the  said 
policy  will  forever  warrant  and  defend.  Dat- 
ed at  Lancaster,  Fa.,  this  20th  day  of  Octo- 
ber, 1900.     [Signed]    A.  C.  Relnoehl.    Lucy 

D.  Relnoehl,  wife.  In  presence  of  Mary  Ache- 
son  MacFarren.'  To  each  of  the  assignments 
was  pasted  or  pinned  a  paper,  which  read 
as  follows:  'Collateral  security  to  M.  L.  Herr 
and  John  H.  Baumgardner  as  sureties  on  note 
of  $1,000,  First  National  Bank,  October  3, 
1900,  90  days  and  any  renewals,  and  second- 
ly, for  any  other  Indorsements.  [Signed] 
A.  C.  Relnoehl.'  The  sold  Adhm  C.  Reinoebl 
died  the  latter  part  of  the  year  190O.  Prior 
to  his  death,  to  wit,  on  October  3,  1900,  he 
gave  his  note  to  the  order  of  M.  L.  Herr  and 
John  H.  Baumgardner,  payable  at  First  Na- 
tional Bank  of  Lancaster,  for  the  sum  of  |1,- 
000.  This  note  was  Indorsed  by  M.  L.  Herr 
and  John  H.  Baumgardner,  and,  being  subse- 
quently protested  for  nonpayment,  was  i«ld 
by  the  plaintiffs  on  May  10,  1901,  by  giving 
their  Joint  note  to  the  bank.  On  October  24, 
1900,  the  decedent  gave  his  note  to  the  order 
of  M.  L.  Herr,  payable  at  the  Fulton -Nation- 
al Bank  of  Lancaster,  for  $1,176.  M.  L.  Herr 
Indorsed  It,  but  Major  Reinoehl  got  the  ben- 
efit of  it,  and  Dr.  Herr  paid  it  after  Rein- 
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oefal's  death.  On  May  2,  1900,  Major  Reln- 
oehl  and  J.  H.  Baumgardner  Iiad  given  their 
joint  note  for  $1,000  to  the  People's  Building, 
Loan  &  Deposit  Company,  payable  In  six 
months  after  date.  Relnoehl  got  the  money 
for  the  note  and  Mr.  Baumgardner  paid  it  on 
December  31,  1900,  to  the  bnlldlng  assocla- 
tlon. 

Argued  before  MITCHELL,  0.  J.,  and 
DEAN,  BROWN,  POTTER,  and  THOMP- 
SON, JJ. 

T.  B.  Holahan  and  B.  F.  Davis,  for  ap- 
pellant. W.  U.  Hensel  and  a  F.  Hager,  for 
appellees. 

MITCHELI^  0.  J.  It  has  long  been  set- 
tled tliat  a  married  woman  may  mortgage 
her  real  estate  for  her  husband's  debt  or 
for  future  advances  to  him.  The  basis  of 
the  rule  is  stated  in  Kubn  v.  Ogllvie,  178 
Pa.  803,  36  Atl.  967.  The  quesUon  of  her 
transfer  of  her  personal  property  for  the 
same  purpose  did  not  arise  at  common  law, 
as  by  marriage  her  goods  and  chattels  be- 
came the  husband's.  But  after  the  act  of 
April  11,  1848  (P.  L.  536),  by  which  "every 
species  and  description  of  property"  contin- 
ued to  be  hers  "as  fully  after  marriage  as 
before,"  it  was  held  in  Lytle's  Appeal,  36 
Pa.  131,  that  an  assignment  by  husband  and 
wife  of  the  latter's  chose  in  action  was  valid, 
though  made  to  indemnify  the  indorser  of 
the  husband's  note.  And  In  Kulp  v.  Brant, 
162  Pa.  222,  29  Atl.  729,  It  was  said  by  our 
Brother  Dean:  "It  has  so  often  been  decided 
that  a  married  woman  may  assign  her  per- 
sonal property  as  security  for  her  husband's 
debts  •  •  •  that  it  is  useless  to  again 
cite  the  authorities."  The  act  of  June  8, 
1893  (P.  L.  344),  has  not  changed  the  law 
In  this  respect  Kuhn  v.  Ogllvie,  178  Pa  803, 
35  Atl.  957;  Dusenberry  v.  Ins.  Co.,  188  Pa. 
454,  41  Atl.  736;  Adams  Paper  Co.  v.  Cas- 
sard,  206  Pa.  179,  55  Atl.  949.  That  act  Is 
an  enabling  act,  and  is  not  to  be  construed 
as  narrowing  a  married  woman's  contractual 
capacity,  except  where  the  Intent  to  do  so 
expressly  appears.  The  provision  in  which 
such  intent  is  claimed  to  be  found  is  In  sec- 
tion 2,  which,  after  authorizing  her  to  make 
any  contract  in  furtherance  of  the  general 
power  granted  in  the  preceding  section,  en- 
acts, "But  she  may  not  become  accommo- 
dation indorser,  maker,  guarantor  or  surety 
for  another."  This  has  been  held  to  apply 
only  to  the  technical  contract  of  indorsement, 
guaranty,  or  suretyship  included  In  the  words 
of  the  act  (Dusenberry  v.  Ins.  Co.,  188  Pa. 
464,  55  Atl.  949),  though  It  will  be  held  to 
cover  a  manifest  device  to  evade  the  prohibi- 
tion, such  as  was  before  the  court  In  Patrick 
V.  Smith,  165  Pa.  526,  30  Atl.  1044.  But 
what  the  statute  prohibits  la  the  Incurring 
of  a  personal  liability  for  the  forbidden  pur- 
pose, a  liability  which  carries  the  risk  of  a 
general  Judgment  This  clause  was  "a  cau- 
tionary provision  against  too  liberal  a  con- 


struction of  the  very  large  powers  conferred 
by  the  first  part  of  the  section,  a  saving  of 
the  previously  existing  disability  so  far  as 
it  covered  the  particular  class  of  contracts 
specified."  Kuhn  v.  Ogllvie,  178  Pa.  303,  35 
Atl.  957.  The  pledge  of  specific  property, 
whether  real  or  personal,  was  within  her  pre- 
viously existing  powers,  and  these,  as  here- 
tofore said,  were  not  narrowed  by  what  was 
Intended  as  an  enabling  statute  to  enlarge 
them. 

A  second  question  Is  raised  by  appellant 
on  the  clause  In  the  policies  that  they  were 
payable  to  the  assured  (appellant)  "for  her 
sole  use,  if  living;  and.  If  not  living,  to  the 
children  of  Lucy  and  Adam  C.  Reinoehl,  or 
their  guardian  if  under  age,"  etc.  It  was 
claimed  that  as  the  children  had  an  inter- 
est the  assignment  by  appellant  and  her  hus- 
band, in  which  the  children  did  not  Join, 
was  invalid,  and  for  this  are  cited  Brown's 
Appeal,  125  Pa.  303,  17  Atl.  419,  and  Ent- 
wlsOe  V.  Ins.  Co.,  202  Pa.  141,  51  Atl.  769. 
But  in  both  those  cases  the  assignment  of 
the  policy  was  called  in  question  during  the 
continuance  of  the  insured  life.  The  Inter- 
est of  the  wife,  assignor,  was  contingent  on 
surviving  her  husband,  and  the  assignee  took 
only  a  defeasible  title.  In  Brown's  Appeal 
the  death  of  the  wife  during  the  husband's 
life  had  defeated  the  assignee's  title  as 
agralnst  the  children,  and  in  I^atwistle  v.  Ins. 
Co.,  his  .title  being  still  contingent  during 
the  husband's  life,  the  assignee  was  not  al- 
lowed to  surrender  the  policy  and  take  Its 
cash  value.  In  the  present  case  the  facts 
are  essentially  different  The  husband  hav- 
ing died,  the  contingent  interest  of  the  wife 
vested,  and  the  defeasible  title  of  her  as- 
signee became  absolute. 

A  third  question  relates  to  the  notes  for 
which  the  policy  was  to  be  security.  The 
assignments  were  absolute  on  their  face,  but 
to  each  was  attached  a  paper  reading  as  fol- 
lows: "Collateral  security  to  M.  L.  Herr 
and  John  H.  Baumgardner  as  sureties  on 
note  of  $1,000,  First  National  Bank,  October 
S,  1900,  90  days  and  any  renewals,  and,  sec- 
ondly, for  any  other  Indorsements."  The 
learned  Judge  below  rightly  construed  this  to 
mean  that  the  policies  were  to  secure,  first, 
the  note  described;  next  any  renewals  of  it; 
and,  finally,  any  other  indorsements  for  the 
benefit  of  Relnoehl,  made  by  Herr  or  Baum- 
gardner, either  Jointly  or  severally. 

Judgment  affirmed. 


(2W  Pa.  477) 
BROWN  V.  MENTZER. 
(Supreme  Court  of  Pennsylvania.     June  16, 
1904.) 

BALK— KESCISSIOn     FOB     FRATTD— EVIUENCB. 

1.  A  purchaser  of'  tobacco  was  engaged  In 
manufacturing  cigars  at  different  factories.  He 
desired  to  purchase  a  small  quantity  of  tobacco, 
but  was  induced  by  the  seller  to  give  a  large  or- 
der. He  gave  his  note  for  the  small  quantity, 
which  he  took,  but  did  not  take  the  large  bal- 
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ance  nntll  urged  bo  to  do  by  the  seller.  Be  giiYe 
his  own  notes  for  the  tobacco,  and  businesa  pa- 
per to  secure  the  same.  Neither  his  own  notes 
nor  those  given  as  secority  were  paid.  At  the 
time  of  the  purchase,  he  stated  that  he  owed 
aome  money,  but  Uiat  he  was  worth,  above  his 
debts,  about  (12,000.  Held,  in  an  action  by 
the  seller  to  rescind  for  fraud  and  misrepresen- 
tation, that  the  evidence  was  insufficient  to  es- 
tablish the  same. 

Appeal  from  C!onrt  of  Common  Pleas,  Lan- 
caster County ;  liaudls,  Judge. 

Action  by  John  A.  Brown,  administrator 
of  Walter  G.  Wilson,  against  John  F.  Ment- 
ser,  trustee  of  Harvey  B.  Bitzer.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

Argaed  before  MITCHEIiL,  a  J.,  and 
DEAN,  BROWN,  POTTEH,  and  THOMP- 
SON, JJ. 

A.  8.  Johns,  H.  M.  North,  and  Joseph  T. 
Evans,  for  appellant  W.  E.  Brlnton,  W.  U. 
Hensel,  and  W.  H.  Keller,  for  appellee. 

THOMPSON,  J.  Appellant's  claim  for  a 
rescission  of  the  contract  for  the  purchase  of 
the  tobacco  Involved  in  the  present  action  of 
replevin  was  based  upon  an  alleged  fraud, 
which  it  was  contended  arose  from  certain 
representations  made  by  H.  B.  Bitzer,  of 
whom  the  appellee  in  this  case  was  the  trus- 
tee in  bankruptcy,  to  the  vendpr,  the  de- 
cedent of  whom,  the  appellant,  was  the  ad- 
ministrator under  ancillary  letters,  and 
wh\ch  representations  it  was  alleged  were 
false  and  fraudulent  These  representations 
were  an  assertion  of  solvency  and  the  own- 
ership of  certain  real  estate,  by  reason  of 
which  it  was  contended  the  vendor,  Mr.  Wil- 
son, was  Induced  to  make  the  sale  of  the 
tobacco  in  question  to  Mr,  Bitzer.  The  for- 
mer was  a  dealer  in  leaf  tobacco,  and  en- 
gaged in  that  business  in  the  city  of  Phila- 
delphia; the  latter  was  a  manufacturer  of 
cigars,  and  conducted  bis  business  in  fac- 
tories located  in  Lancaster  county.  A  trav- 
eling salesman  of  the  former  met  the  lat- 
ter on  one  occasion,  and  made  a  small  sale 
of  leaf  tobacco  to  him.  Subseguently,  on 
May  1,  18S9,  Mr.  Bitzer  and  bis  foreman 
saw  Mr.  Wilson  in  regard  to  a  further  pur- 
chase of  leaf  tobaoco.  He  desired  to  pur- 
chase a  small  quantity  of  tobacco  for  manu- 
facture, but  Mr.  Wilson  refused  to  sell  such 
quantity.  Mr.  Bitzer,  having  examined  sam- 
ples, was  induced  to  agree  to  purchase  60  cas- 
es of  what  is  known  as  Zlmmer,  Spanish,  and 
Wisconsin  tobacco.  Subsequently  be  made 
another  purchase  of  what  is  known  as  Con- 
necticut wrapper,  amounting  to  21  cases.  At 
the  time  of  the  first  purchase,  a  conversation 
took  place  with  Mr.  Wilson  as  to  Mr.  Bltzer's 
financial  condition.  The  salesman  testified 
that  Mr.  Bitzer  then  stated  that  he  was 
worth  $20,000  over  and  above  bis  Indebted- 
ness ;  that  he  was  owing  some  money,  but 
that  he  could  clean  up  $10,000  or  $12,000.  Mr. 
Bitzer  also  stated  that  he  had  a  house  at 
Ephrata,  but  it  appears  that  be  gave  tbe 


deed  of  this  property  aa  collateral  to  secure 
a  debt  to  a  Mr.  E.  Wiedman.  He  continued 
to  collect  the  rent  for  the  same  and  to  pay 
the  taxes.  The  first  10  or  12  cases  of  tobacco 
were  accordingly  shipped  on  May  1,  1889, 
and  a  note  payable  in  four  months'  time  was 
given  In  payment  for  It  No  more  tobacco 
was  shipped  prior  to  September  1,  1899. 
About  that  date  Mr.  Wilson  called  on  Mr. 
Bitzer  in  regard  to  the  payment  for  the  60 
cases.  Mr.  Bitzer  then  stated  that  he  did  not 
want  the  whole  of  it,  and  did  not  desire  to 
have  the  same  shipped.  Mr.  Wilson  per- 
suaded him  to  take  it,  and  as  a  result  it  was 
arranged  that  it  was  to  be  shipped  to  Mr. 
Bitzer,  who  was  to  give  four  months'  notes 
in  payment  for  tbe  same.  The  balance  of  the 
tobacco  was  accordingly  shipped  to  Mr.  Bit- 
aer.  Upon  the  maturity  of  these  notes  given 
by  Mr.  Bitzer,  tbe  same  not  having  been  paid, 
Mr.  Bitzer  delivered  to  Mr.  Wilson  certain 
notes  be  bad  received  in  payment  from  bis 
customers,  purchasers  of  cigars,  amounting 
to  over  $6,000.  These,  however,  were  not 
paid  at  maturity.  In  January,  1900,  Mr. 
Bitzer  was  unable  to  make  any  payment,  and 
during  the  latter  part  of  tbe  month  a  writ 
of  replevin  was  Issued  by  appellant  for  73 
cases  of  tobacco,  and  under  it  some  41  were 
delivered.  The  original  purpose  of  Mr.  Blt- 
ser  was  tbe  purchase  of  a  small  quantity  of 
tobacco,  which  he  then  required  in  bis  busi- 
ness, but  that  purpose,  at  the  instance  and 
suggestion  of  Mr.  Wilson,  was  changed  to 
tbe  purchase  of  a  larger  quantity.  In  pur- 
suance of  the  original  intention,  but  a  small 
quantity  was  shipped  to  Mr.  Bitz«,  and  sub- 
sequently, when  the  note  for  the  first  ship- 
ment of  10  or  12  bales  became  due,  be  ex- 
pressed a  disinclination  to  take  the  balance, 
and  finally  agreed  to  do  so  after  considerable 
pressure  brought  to  bear  upon  him  by  Mr. 
Wilson.  Mr.  Bitzer  also,  after  tbe  first  pur- 
chase, made  one  of  Connecticut  tobacco,  and 
gave  for  tbe  same  his  notes.  He  also  gave 
Mr.  Wilson  business  paper  for  tbe  purpose 
of  securing  tbe  notes  given  in  payment  fbr 
tbe  tobacco.  It  is  clear  that  from  tbe  date 
of  tbe  purchase  up  to  tbe  time  that  be  was 
unable  to  make  tbe  payment  of  the  first  note 
when  it  became  due  nothing  indicates  a  trick 
or  an  artifice  or  a  fraudulent  purx)os&  Ap- 
pellant, however,  undertook  to  prove  that 
Bitzer  was  Insolvent  at  the  time  of  ttie  first 
purchase,  and  that  the  representations  made 
by  him  as  to  bis  financial  condition  were 
fraudulent  He  testified  that  upon  paying 
his  debts  be  thought  that  be  could  clean  up 
$10,000  or  $12,000.  It  does  not  appear  by  the 
evidence,  however,  what  his  assets  then  were, 
and  therefore  there  is  no  substantial  basla 
for  tbe  conclusion  that  be  was  then  insolvent 
He  was  engaged. in  tbe  leaf  tobacco  business 
and  that  of  manufacturing  cigars,  and  bad 
different  factories  in  the  conduct  of  bis  busi- 
ness. While  so  engaged  he  received  consid- 
erable amounts  of  business  paper,  given  bim 
by  bis  customers  in  payment  for  cigars  pur- 
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chased  by  them  from  him.  The  proofii  in- 
dicate that  In  a  great  measure  bis  failure 
was  dne  to  the  nonpayment  of  snch  paper. 
The  evidence  does  not  show  that  at  the  time 
he  made  the  purchase  of  the  tobacco  involved 
in  this  salt  lie  was  insolvent,  or  that  he  knew 
that  he  was  so.  It  follows,  therefore,  that 
there  was  nothing  In  the  evidence  to  warrant 
the  conclusion  that  he  intended  to  defraud 
Mr.  Wilson  by  fraudnlent  representations  or 
by  trick  or  device,  or  that  he  resorted  to  any 
false  pretense  to  obtain  the  tobacco  In  ques- 
tion. He  was  then  actively  engaged  in  the 
manufacture  of  cigars,  and  in  the  first  In- 
stance intended  to  purchase  a  small  quan- 
tity of  material  for  the  conduct  of  his  busi- 
ness. While  endeavoring  to  buy  such  small 
quantity,  Mr.  Wilson  Induced  blm  to  take  a 
larger  one.  He  received  the  small  quantity, 
to  wit,  10  or  12  bales,  and  gave  his  note, 
payable  in  four  months.  He  did  not  call 
(or  the  balance  of  the  tobacco,  but  in  Sep- 
tember, whoa  Mr.  Wilson  called  upon  him 
in  regard  to  the  payment  of  the  note  that 
tlien  became  due,  he  still  expressed  a  wish 
not  to  take  such  additional  quantity  of  to- 
bacco. At  the  instance  of  Mr.  Wilson,  he 
agreed  to  take  it,  and  gave  his  paper  for 
the  same.  That  last  paper  became  due,  and 
he  endeavored  to  secure  it  by  additional  pa- 
per, which  he  believed  to  be  good  at  the 
time. 

Appellant  contends  that  Bltzer  was  in- 
aolrent  at  the  date  of  the  purchase,  and 
therefore  he  was  entitled  to  rescind  the  con- 
tract in  question.  There  was  no  evidence, 
however,  that  such  was  the  case  at  such 
date,  or  that  he  had  any  knowledge  then  of 
his  insolvency.  He  expressed  an  opinion  as 
to  his  financial  condition,  and  that  was  to  the 
effect  that  after  he  had  paid  bis  debts  he 
would  be  able  to  clean  up  $10,000  or  112,000. 
The  learned  trial  judge  therefore  committed 
no  error  In  directing  to  find  for  the  defendant.' 
In  the  case  of  Greene  v.  Fondersmith,  200  Pa. 
625,  50  Atl.  209,  Mr.  Justice  Potter  cites  with 
approval  Wessels  v.  Weiss,  156  Fa.  591, 27  Atl. 
SS5,  as  follows:  "The  language  of  the  court 
in  Wessels  v.  Weiss,  166  Pa.  501,  27  Atl.  635, 
is  appropriate  to  the  case  in  band.  *The 
solvency  of  a  manufacturer  or  a  merchant 
who  has  debts  and  assets,  unless  the  assets 
are  of  a  fixed  and  stable  character,  and  very 
largely  exceed  the  liabilities,  is  quite  an 
uncertain  factor,  and  very  much  a  matter  of 
opinion.' "  And  again  in  the  same  case: 
"Unless,  therefore,  there  are  convincing  facts 
In  evidence  to  show  with  clear  certainty  that 
the  condition  of  insolvency  was  well  known 
to  the  purchaser  of  goods  when  he  asserted 
solvency  as  a  means  of  procuring  the  sale  of 
goods  to  himself,  his  assertion  does  not  have 
the  aspect  of  fraud  or  artifice  or  misrepre- 
sentation, which  is  required  to  abrogate  an 
executed  contract  If  an  intending  purchaser 
has  a  right  to  regard  himself  as  solvent,  and 
firmly  believes  that  he  is  so,  and  therefore 
iisscrts  his  solvency  to  an  intended  seller, 
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who  sells  him  goods,  bis  assertion  of  bla 
solvency  is  certainly  not  fraudulent,  even 
though  insolvency  actually  arises  before  pay- 
ment for  the  goods  is  made."  It  may  there- 
fore be  said  that,  even  if  subsequent  events 
developed  that  Mr.  Bltser  waa  mistaken  In 
regard  to  his  solvency  at  the  time  of  the  pur- 
chase, unless  there  waa  some  artifice,  trick, 
false  pretense,  or  bad  faith  with  intent  to 
defraud  Mr.  Wilson,  the  law  aflfonla  no  war- 
rant for  the  rescission  of  the  contract  for  the 
purchase  in  question.  An  optimistic  {pinion 
as  to  solvency  may  deserve  criticism,  bat  If 
it  turns  out  to  be  erroneous,  a  fraodident  In- 
tent does  not  necessarily  follow  from  its  eac- 
presslon. 

As  there  was  no  error  in  giving  binding 
instructions  to  find  for  the  appellee^  this 
judgment  is  affirmed. 
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(Court  of  Chancery  of  New  Jersey.    Aug.  25, 
1004.) 

nxTUBXS— ATTAOHllXirr  TO  BBAIiTT— WAIVXB  OV 

LIEIT. 

1.  Chandeliers  for  lighting  a  building,  though 
onlv  screwed  on,  are  sufficiently  attached  to  tne 
realty  to  become  fixtures. 

2.  Where  the  owner  of  a  building  intended  tor 
renting  in  parcels,  and  lighted  from  a  central 
plant,  attacnea  chandeliers  thereto,  they  will,  in 
the  absence  of  evidence  to  the  contrary,  be  con- 
sidered attached  for  the  jpermanent  improvement 
of  the  realty,  and  so  to  be  fixtures. 

3.  Stage  scenery,  used  in  connection  with 
stage  fittings  attached  to  the  buildinr,  and, 
when  set  up,  fitting  into  and  held  in  place  by 
the  stage  fittings  made  a  pert  of  the  realty,  but, 
when  not  in  use,  kept  in  a  storeroom  In  the 
building  especially  provided  therefor,  are  fix- 
tures. 

4.  Furniture  used  on  a  theater  stage,  and  no 
way  annexed,  either  physically  or  constructive- 
ly, to  the  realty,  is  not  a  fixture. 

6.  A  portable  sectional  dance  floor,  only  in 

Slace   when   an   auditorium   is  being  used  for 
andng,   immediately   thereafter   removed  and 
stored,  is  not  a  fixture. 

6.  Where  different  persons  furnish  dllferent 
articles  for  a  building,  any  right  of  lien  of  one 
of  them  on  the  article  furnished  by  him,  as 
against  a  prior  mortgagee  and  the  others,  is 
waived  by  ois  receiving  a  bond  in  payment,  se- 
cured by  a  mortgage  on  such  and  other  proper- 
ty, made  to  a  trustee  to  secure  the  different 
bondholders. 

Suit  by  the  Security  Trust  Company  against 
the  Temple  Company  and  others.  Decree  di- 
rected. 

H.  .A.  Drake  and  J.  Wlllard  Morgan,  for 
complainant.  Norman  Grey,  for  defendant 
Penn  Mut  Life  Ins.  Co.,  and  Conrad  Ott,  for 
defendants  M.  W.  Taylor  and  M.  W.  Taylor 
Amusement  Co. 

BERGEN,  y.  C.  Tbe  question  to  be  de- 
termined is  whether  certain  property,  per- 
sonal in  its  character,  has  been  so  annraced 
to  the  realty  as  to  become  a  part  of  it.    In 


Y  1.  See  FUturei,  voL  23.  Cent  Dig.  1 1. 
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1891  the  Masonic  Temple  Association,  of 
Camden,  N.  J.,  was  duly  Incorporated  nnder 
the  laws  of  this  state,  and  by  two  deeds  of 
conveyance,  one  dated  July  20,  1891,  and 
the  other  May  9,  1892,  became  the  owner  of 
certain  real  estate  on  Market  street  In  the 
city  of  Camden,  and  caused  to  be  erected 
thereon  a  large  and  substantial  building,  the 
portion  of  it  fronting  on  Market  street  being 
finished  for  stores  and  sliops,  with  rooms 
suitable  for  office  purposes  on  the  stories 
above,  and  in  the  rear  a  large  room,  capable 
of  seating  about  1,100  people,  was  fitted  and 
completed  In  a  manner  suitable  for  public 
exhibitions,  and  commonly  called  a  "the- 
ater." In  this  part  of  the  building  there 
was  also  provided  a  room,  called  in  this  case 
"a  banqueting  room."  The  partition  wall 
between  the  store  and  pfflce  part  of  the 
building  and  the  theater  was  substantially 
built  of  brick,  In  which  there  was  an  open- 
ing of  considerable  size  permitting  ingress 
and  egress  to  the  theater  from  a  passageway 
leading  from  Market  street,  between  the 
stores,  to  this  entrance,  which  could  be  and 
was  closed  by  doors  when  the  theater  was 
not  in  use.  The  articles  over  which  this  con- 
troversy has  arisen  were  furnished  under 
separate  contracts  and  by  different  persons 
during  the  construction  and  finishing  of  the 
building,  and  the  various  contracts,  so  far 
as  the  articles  to  be  furnished  were  applica- 
ble, related  to  the  whole  of  the  building. 
During  the  course  of  the  construction,  and 
on  August  15,  1892,  the  Masonic  Temple  As- 
sociation mortgaged  the  property  to  the  Penn 
Mutual  Life  Insurance  Company  to  secure 
the  payment  of  $50,000,  payments  on  account 
of  which  it  was  admitted  at  the  hearing  were 
advanced  as  the  building  progressed  until  the 
whole  sum  had  been  paid.  The  description 
contained  In  this  mortgage  described  only 
the  real  estate  with  its  appurtenances  in  the 
usual  form,  and  contained  no  reference  to 
the  machinery  or  other  articles  In  contro- 
versy as  distinct  therefrom.  On  July  1, 
1893,  the  Masonic  Temple  Association  mort- 
gaged to  the  Security  Trust  &  Safe  Deposit 
Company  the  same  lands,  "and  also"  the  fur- 
niture, stage  fittings,  and  other  articles,  some 
of  which  are  the  subject  of  this  investigation, 
to  secure  the  payment  of  $30,000.  On  May 
21,  1894,  another  mortgage  was  executed  be- 
tween the  same  x>arties,  describing  the  same 
real  and  personal  property,  to  secure  the  pay- 
ment of  $8,000,  and  on  July  8,  1896,  the  said 
Security  Trust  Company  filed  Its  bill  In  this 
court  for  the  foreclosure  of  said  mortgages, 
making  all  persons  having  interests  in  said 
property  subsequently  acquired  parties  de- 
fendant. Thereafter  such  proceedings  were 
had  in  said  cause  that  on  the  23d  day  of  Sep- 
tember, 1896,  a  final  decree  was  made  there- 
in adjudging  the  amounts  due  to  the  respec- 
tive parties,  and  also  that  an  execution 
should  Issue  to  the  sheriff  of  the  county  of 
Camden,  directing  him  to  sell  "the  mort- 
gaged premises"  for  the  purpose  of  raising 


the  sums  of  money  so  found  to  be  'due.  In 
pursuance  of  tlila  decree  an  execution  was  Is- 
sued to  said  sho^,  directing  htm  to  sell 
"all  that  certain  lot  or  piece  of  land  and 
premises,"  following  which  appears  a  de- 
scription of  the  land  and  also  of  the  furniture 
and  other  articles  contained  In  the  mortgage. 
In  pursuance  of  this  execution  the  sheriff  of 
the  county  of  Camden  sold  the  mortgage 
premises  to  the  Security  Trust  Company,  the 
complainant,  and  delivered  a  deed  therefor. 
On  December  21,  1896,  the  Temple  Company 
was  Incorporated,  and  on  January  30,  1897, 
in  consideration  of  $1,  the  Security  Trust 
Company  conveyed  to  the  Temple  Company 
the  real  and  personal  property  by  the  same 
description  contained  In  the  sheriff's  deed  to 
It,  subject,  however,  to  the  mortgage  of  the 
Penn  Mutual  Company.  On  the  same  day 
the  Temple  Company  executed  and  deliver- 
ed to  Its  grantor,  the  complainant,  a  mort- 
gage on  the  same  property,  real  and  personal, 
to  secure  the  payment  of  $41,540  of  bonds 
of  one  class  and  $22,880  of  bonds  of  another 
class.  Subsequent  to  the  foregoing  occurren- 
ces the  Penn  Mutual  Life  Insurance  Com- 
pany caused  its  mortgage,  which  was  a  pri- 
or lien  upon  the  mortgaged  premises,  to  be 
foreclosed,  under  which  proceedings  a  sale 
was  had,  and  on  May  26,  1900,  the  real  es- 
tate was  conveyed  by  the  sheriff  of  Camden 
county  to  the  Penn  Company,  the  present 
owner  of  the  property;  the  result  of  this 
foreclosure  being  to  extinguish  all  Incum- 
brances and  titles  acquired  after  the  execn- 
tlon  and  registry  of  that  mortgage.  The  ti- 
tle of  the  Penn  Company  to  the  real  estate 
Is  not  In  dispute,  but  the  complainant  insists 
that  all  of  the  property,  personal  in  Its  char- 
acter and  described  In  Its  mortgage  of  Janu- 
ary 30,  1897,  Is  yet  subject  to  that  mortgage 
as  a  chattel  mortgage,  and  that  the  convey- 
ance by  the  sheriff  to  the  Penn  Company  did 
not  pass  this  personal  estate,  although  all  of 
these  alleged  chattels  remain  In  the  posses- 
sion of  the  Penn  Company. 

Whether  a  chattel  has  become  a  part  of 
the  freehold,  so  as  to  pass  with  it  nnder  a 
conveyance  thereof  containing  only  a  descrip- 
tion of  the  land,  has  been  a  fruitful  source 
of  Judicial  discussion  and  determination, 
with  results  so  various  In  different  jurisdic- 
tions as  to  render  hopeless  any  attempt  to  rec- 
oncile them.  Such  an  effort,  however.  Is  not 
required  so  far  as  this  state  Is  concraned; 
for  our  court  of  last  resort  In  Knickerbock- 
er Trust  Co.  V.  Penn  Cordage  Co.  (N.  J.  Err. 
&  App.)  58  Atl.  409,  has  laid  down  a  broad 
and  liberal  rule  for  the  protection  of  free- 
hold rights  against  technical  construction 
or  fanciful  distinctions.  There  must  be  an 
actual  annexation  of  the  chattel  to  the  real- 
ty, with  an  intention  of  making  a  permanent 
accession  to  the  freehold,  and  the  application 
of  the  chattel  to  the  use  for  which  the  realty 
in  connection  with  which  It  is  used  Is  appro- 
priated; and  In  determining  the  question  of 
annexation  more  weight  Is  to  be  given  to  the 
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ihtentlcm  of  tlw  owner  tban  to  tbe  nietbod 
adopted  in  making  tbe  annexation.  The 
property  which  the  complainant  Insists  la 
personal  Is  described  In  tbe  bill  of  complaint 
and  tbe  conveyance  under  which  it  claims  as 
follows:  "All  tbe  fornltnre,  stage  fittings, 
scenery,  electrical  and  other  machinery,  boil- 
ers, en^es,  pumps,  tanks,  tools,  and  fittings, 
elevator,  chandeliers,  electroliers,  gas  fix- 
tures, carpets,  and  other  property  belonging 
to  said  Temple  Company,  contained  in  and 
about  the  building  erected  upon  said  lands, 
heretofore  known  as  .the  'Masonic  Temple 
Company  Building  and  Auditorium,',  and  tbe 
boiler  and  engine  house  connected  there- 
with." From  a  schedule  produced  and  used 
on  the  hearing  without  objection  it  appears 
that  the  articles,  when  specifically  enumerat- 
ed and  described,  exceed  150  in  number,  but 
(or  the  purpose  of  considering  the  question 
of  their  relation  to  the  realty  may  be  classi- 
fled  as  follows:  First,  two  engines,  steam 
boilers,  dynamos,  switchboards,  pumps  in  tbe 
engine  room,  range  In  banqueting  room,  ele- 
vator, and  theater  seats  fastened  to  tbe  floor; 
second,  electroliers,  chandeliers,  and  brack- 
.ets,  commonly  called  combination  fixtures, 
for  lighting  tbe  building;  third,  stage  fiz- 
tnres  and  scenery,  including  a  switchboard 
connected  with  the  electric  wires  for  stage 
nse;  fourth,  chairs  not  fastened  to  tbe  real- 
ty, combination  closet,  clock,  ticket  boxes, 
mirrors,  tools,  wrenches,  and  an  oil  filter; 
fifth,  a  large  portable  sectional  dance  floor, 
only  in  place  when  the  auditorium  was  being 
used  for  dancing  or  other  assemblies,  and  im- 
mediately thereafter  removed  and  stored. 

As  to  ;tbe  property  described  in  the  flrst 
elassiflcation  I  liave  made,  it  is  unquestion- 
ably, under  the  rule  in  this  state,  a  part  of 
Hie  realty,  and  passed  with  the  transfer  of 
the  title  to  the  freehold.  The  status  of  most 
of  these  articles  has  been  passed  upon  by 
tbe  Supreme  Court  of  this  state  In  Temple 
Company  v.  Penn  Mutual  Life  Insurance 
Co.,  ee  N.  J.  Law,  36,  54  Atl.  295,  and  the  evi- 
dence in  this  cause  amply  Justifies  the  conclu- 
sion that  they  were  permanently  attached  to 
the  freehold  and  are  within  the  role  estab- 
lished in  Feder  t.  Van  Winkle,  63  N.  J.  Bq. 
370,  33  Atl.  399,  61  Am.  St  Rep.  628. 

Tbe  property  embraced  within  the  second 
classification  has  in  a  recent  case  been  held 
to  be  personal  property  (New  York  Life 
Insurance  Company  v.  Allison,  107  Fed.  179, 
46  C.  C.  A.  229);  but  tbe  court  in  delivering 
tts  judgment  expressly  stated  that  the  de- 
termination was  controlled  by  the  rule  in 
New  York  state  on  the  subject,  and  as  be 
interpreted  that  rale  many  articles  do  not 
become  fixtures  in  that  state,  which  under 
tbe  rule  in  New  Jersey  are  held  to  be  a  part 
of  tbe  realty,  so  that  I  do  not  consider  my- 
self justified  in  accepting  that  case  as  an 
authority  to  be  applied  here,  and  feel  sup- 
ported in  this  conclusion  by  the  circum- 
stance that  in  the  case  last  referred  to  the 
court  was   undoubtedly   controlled   by   Mc- 


'  Keage  v.  Hanover  Fb:'e  Insurance  Co.,  81  N. 
Y.  38,  87  Am.  Rep.  471,  in  which  latter  case 
it  was  held  that  gas  fixtures  were  not  per- 
manently annexed,  because  they  were  sim- 

'ply  screwed  on  projections  of  the  gas  pipes 
from  tbe  walls,  left  for  that  purpose,  and 
could  be  detached  by  unscrewing  them, 
thus  giving  greater  weight  to  the  manner  of 
attachment  than  to  tbe  intention  of  the 
owner  in  making  the  accession  to  the  free- 
hold. All  of  the  articles  in  the  class  we  are 
now  considering,  were  attached  to  tbe  tree- 
hold  as  firmly  and  as  efficiently  as  many  ar- 
ticles are  where  their  being  a  part  of  the 
cealty  is  not  disputed.  A  modem  bathtub 
is  attached  to  the  water  supply  fixtures  of 
tbe  dwelling  by  the  simple  process  of  acrew- 
ing  on  two  couplings,  and  it  may  be  readily 
detached  in  a  few  moments  by  unscrewijig 
the  couplings;  yet  It  would  not  be  seriously 
argued  that  a  bathtub  so  attached  was  not 
a  part  of  tbe  realty.  I  am  of  the  opinion 
tbat  these  articles  were  sufficiently  attach- 
ed to  the  freehold  to  answer  one  of  tbe  Te> 
quirements  necessary  to  constitute  them  B 
part  of  the  realty.  The  property  to  whicb 
tfaey  were  attached  was  a  large  building, 
intended  to  be  used  for  stores,  offices,  • 
theater,  and  a  banqueting  ball.  Neither  the 
stores,  offices,  nor  theater  could  be  efficient- 
ly used  for  the  purposes  to  which  the  build- 
ing was  appropriated  without  the  use  of  the 
articles  so  attached,  thus  furnishing  another 

.requisite  demanded  of  a  fixture. 

The  remaining  question  to  be  considered 
is,  were  they  attached  with  the  intention  of 
making  them  a  permanent  accession  to  tbe 
freehold?  In  Feder  v.  Van  Winkle^  supra. 
It  was  said:  "The  Intention  most  exist  to 
incorporate  the  chattels  with  tbe  real  es- 
tate for  the  uses  to  which  the  real  estate  is 
appropriated,  and  there  must  be  the  pres- 
ence of  such  facts  and  circumstances  as  do 
not  lead  to,  but  repel,  tbe  inference  that 
It  is  intended  to  be  a  temporary  annexation," 
The  facts  in  tbe  present  case  in  my  judg- 
ment repel  tbe  inference  that  the  annexation 
was  to  be  temporary.  The  building  to  which 
the  attachment  was  made  was  erected  and 
completed  for  tbe  purposes  of  renting  the 
same  in  parcels  to  tenants,  and  for  that  pur- 
pose the  modem  system  was  adopted  of 
lighting  and  heating  the  entire  building  from 
a  central  plant  located  on  tbe  premises, 
which  plant  I  have  already  determined  in 
this  case  to  be  a  fixture,  and  without  tbe 
chandeliers  and  gas  fixtures  the  lighting  sys- 
tem could  not  be  operated.  There  is  not  a 
single  fact  in  this  cause  leading  elsewhere 
than  to  the  conclusion  that  these  articles 
were  attached  for  the  permanent  improve- 
ment of  the  freehold,  and  my  conclusion  is 
that  they  were  annexed  by  the  owner  as  a 
part  of  the  means  adopted  by  him  to  carry 
out  the  purposes  for  whicb  tbe  building  was 
erected,  "and  with  tbe  intention  of  perma- 
nently increasing  its  value  for  the  use  to 
which  It  is  devoted."    EJ]ickerbo<^ker  Truat 
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Oompany  ▼.  Penn  Cordage  CSompany,  supra. 

Ibe  status  of  the  articles  embraced  with- 
in the  third  class  presents  a  more  difficult 
problem.  On  the  bearing  it  appeared  that 
a  portion  of  the  stage  fltttngs  were  attached 
to  the  building.  These  I  hold  to  be  fixtures. 
But  used  In  connection  with  these  fittings 
was  certain  stage  scenery,  none  of  which 
was  physically  attached  to  the  building,  and 
when  not  tn  use  was  kept  in  a  storeroom  In 
the  theater  building  especially  provided  for 
the  purpose.  This  scenery  consisted  of  nu- 
merous parts.  Some,  being  set  up,  represent 
a  parlor;  others,  a  kitchen;  and  others,  dif- 
ferent scenes.  So  far  as  the  evidence  shows, 
this  scenery,  when  set  up,  fitted  Into  and  was 
held  In  place  by  other  parts  of  the  stage 
fittings,  which  were  a  part  of  the  realty. 
I  am  of  the  opinion,  and  shall  so  bold,  'that 
sach  part  of  this  scenery  as  was  manufactur- 
ed and  supplied  for  use  in  this  theater,  to  be 
used  in  connection  with  such  part  of  the 
stage  fittings  and  scenery  as  are  attached  to 
the  building,  and  which  has  been  used  In  con- 
nection therewith,  Is  constructively  a  part 
thereof,  and  was  intended  to  be  and  is  a 
permanent  accession  to  the  freehold.  The 
stage  fittings  are  fixtures  of  which  such 
scenery  Is  a  part  temporarily  disconnected, 
and  indispensable  to  the  appropriate  use  of 
the  fittings  and  building  they  are  connected 
with,  and  thus  constructively  annexed  to 
the  freehold,  such  as  bop  poles  taken  down 
and  lying  in  a  pile  on  the  land  (Bishop  v. 
Bishop,  U  N.  T..128,  62  Am.  Dec.  68),  or 
loom  beams,  although  not  fastened  to  a  loom, 
which  is  permanently  attached  to  the  realty 
(Hopewell  Mills  v.  Taunton  Savings  Bk. 
[Mass.]  23  N.  E.  327,  6  li.  R.  A.  248,  16  Am. 
St.  Rep.  235). 

The  fourth  and  fifth  classes,  as  well  as  all 
that  part  of  the  furniture  used  on  the  stage 
and  in  no  way  annexed  either  physically  or 
constructively,  are  clearly  not  fixtures  and 
no  part  of  the  realty.  Certain  of  this  prop- 
arty  is  admitted  in  the  answer  to  be  per- 
sonal, to  which  no  claim  is  made  by  the  de- 
fendant; and  as  to  which  we  are  not  called 
upon  to  express  any  determination.  The 
complainant,  however,  Insists  that  all  of  this 
property,  even  if  attached  to  the  realty, 
falls  within  the  rule  established  in  Camp- 
bell V.  Roddy,  44  N.  J.  Eq.  244,  14  Atl.  279, 
6  Am.  St  Rep.  889,  because  some  of  the 
bonds  secured  by  Us  mortgage  were  taken  in 
the  place  of  bonds  formerly  held  by  per- 
sons who  had  accepted  them  under  a  pre- 
vious mortgage  In  payment  for  chattels  fur- 
nished, and  other  bonds  were  held  by  per- 
sons who  had  advanced  money  for  them; 
the  money  so  advanced  being  used  to  pay 
the  debts  of  the  Temple  Company,  some  of 
which  had  been  incurred  in  purchasing  the 
property  covered  by  the  mortgage.  It  seems 
to  me  that  the  relation  of  the  parties  to  the 
subject-matter  Is  too  remote  to  warrant  the 
application  of  the  principle  Invoked.  It  is 
not  pretended  thnt  a  distinct  mortgage  was 
given  to  each  creditor  for  the  articles  be 


famished.  On  tbe  contrary,  the  original 
mortgage,  since  foreclosed,  was  given  to  a 
trustee  to  secure  the  payment  of  certain 
bonds  or  certificates  of  Indebtedness,  with 
authority  to  the  officers  of  the  mortgagtw 
corporation  to  negotiate  the  same,  "and  with 
the  proceeds  thereof  to  pay  the  indebtedness 
of  the  association";  and  if  it  should  be 
made  to  appear  that  some  of  the  debts  were 
paid  by  the  acceptance  of  some  of  these 
bonds  by  the  creditor,  those  bonds  are  se- 
cured, not  only  by  the  goods  he  furnished, 
but  also  by  property,  real  and  persona], 
supplied  by  others.  He  chose  to  waive  any 
lien  or  right  he  had  on  or  to  the  particular 
articles  furnished  by  him,  and  accepted  ad- 
ditional security  for  his  debt  in  common 
with  all  others  who  purchased  the  bonds, 
and  under  the  circumstances  ought  not  to 
now  claim  or  be  allowed  a  preference  over 
other  bondholders,  and  remove  his  special 
property  from  the  lien  of  the  mortgage  given 
to  seciure  their  bonds,  as  well  as  his.  It 
must  also  be  remembered  that  this  mortgage 
has  been  foreclosed,  and  all  rights  under  it 
extlngnilshed,  by  sale  of  the  real,  and,  it  is 
claimed,  of  the  personal,  property,  which 
was  purchased  by  the  present  complainant, 
and  afterwards  conveyed  to  the  Temple 
Company,  by  which  it  was  again  mortgaged 
unaer  a  scheme  of  reorganization  which  ma- 
terially changed  the  original  situation. 

I  cannot  perceive  how  any  equity  possibly 
existing  In  the  original  vendor  could  be  ad- 
ministered without  injury  to  other  innocent 
persons.  Still,  if  it  could,  it  seems  to  me 
that  any  such  equity  was  extinguished  by  tbe 
foreclosure  of  the  first  mortgage  held  by  tbe 
Penn  Company;  for  In  that  proceeding  all 
subsequent  inenmbrancers  were  made  par- 
ties, and  if  the  present  complainant  had  any 
claim  on  behalf  of  the  bondholders,  such  as 
is  now  set  up,  viz.,  that  actual  annexations 
to  the  freehold  were  subject  to  the  lien  of  the 
certain  vendors  prior  to  the  right  of  the  first 
mortgagee,  it  was  its  duty  to  then  make 
the  claim,  and  not  wait  until  after  sale  and 
purchase  to  seek  an  establishment  of  it 
If  such  a  right  exists,  it  is  enforceable 
against  all  bondholders,  as  well  as  against 
the  purchaser,  tbe  present  defendant  and, 
if  carried  out,  would  permit  certain  land- 
holders to  withdraw  the  mortgage  security 
to  the  injury  of  other  holders  of  like  securi- 
ties. 

I  will  advise  a  decree  In  accordance  with 
my  conclusions  as  above  expressed. 


(4  Pan. «») 
DUNGAN  V.  WILMINGTON  CITY  RT.  CXX 
(Superior  Court  of  Delaware.     New  Castle. 
Dec.  4,  1903.) 

BTBXBT    BAILWATS— 00UJ8I0H      WFTH     TKAM— 
OUTT   IN    APPBOACHINa   OSOSSIRO. 

1.  The  motorman  of  a  street  car,  and  like- 
wise the  driver  of  a  team,  in  approaching  a 

f  1.  See  Street  Bailroads.  voL  M,  Cent.  Dig.  i  XU- 
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croaBinc,  most,  where  the  line  of  vision  is  ob- 
Btmctea,  use  increased  care  and  caution  in  pro- 
portion to  nich  conditions. 

Action  on  the  case  by  James  H.  Dungan 
against  the  Wilmington  City  Railway  Oom- 
pany.    Verdict  for  defendant 

Argaed  before  LORE!,  a  J«  and 
SPRUANOS    and    ORUBB,    JJ. 

Howell  8.  England,  for  plaintlfl.  Walter 
H.  Hayes  and  Cteorge  N.  Davis,  for  de- 
fendant. 

SPBUANOB.  J.  (charging  the  Jury).  ThU 
action  was  brought  by  James  H.  Dnngan, 
the  plaintiff,  against  the  Wilmington  City 
Hallway  Company,  the  corporation  defend- 
ant, to  recover  damages  for  loss  and  injury 
of  the  plaintiff' 8  horse,  carriage,  and  certain 
other  property,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  com- 
pany. 

On  the  10th  or  11th  of  September,  1902— 
the  precise  day  being  immaterial — ^the  car^ 
riage  of  the  plaintiff,  driven  by  his  wife, 
was  going  easterly  on  Chestnut  street,  and 
an  electric  car  of  the  defendant  was  going 
southerly  on  Monroe  street,  when  a  collision 
occurred  between  said  car  and  carriage  at 
the  junction  of  the  said  streets.  The  plain- 
tiff claims  that  the  driver  of  the  carriage 
was  exercising  due  care  and  diligence,  and 
that  the  collision  was  occasioned  solely  by 
the  negligence  of  the  servant  of  the  defend- 
ant in  charge  of  the  car,  which  the  plaintUF 
alleges  was  running  at  a  high  and  dangerous 
speed,  and  without  due  and  timely  notice  or 
warning  of  its  approach  by  bell,  gong,  or 
otherwise.  The  defendant  claims  that  the 
car  was  running  at  a  moderate  and  proper 
speed,  that  due  and  timely  warning  of  Ita 
approach  was  given  by  ringing  its  bell  or 
gong,  that  the  motocman  was  competent  for 
the  service  in  wlilch  he  was  engaged,  and 
that  he  made  every  effort  In  his  power  to 
stop  the  car  as  soon  as  the  carriage  was  dis- 
covered, and  that  he  exercised  due  and  prop- 
er diligence,  and  that  the  collision  was  not 
caused  by  the  negligence  of  the  defendant  or 
Its  servant,  but  was  caused  solely  by  the  neg- 
ligence of  fhe  driver  of  the  plaintiff's  car^ 
rIage. 

Chestnut  and  Monroe  streets  are  public 
Btreeta  of  the  city  of  Wilmington.  The  de- 
fendant company  has  the  right  to  use  Monroe 
street  for  the  operation  of  its  railway  there- 
on, and  the  public  have  the  right  to  use 
both  of  the  said  streets  for  the  ordinary  pur- 
poses of  a  public  highway.  The  right  of 
each  must  be  exercised  with  due  regard  to 
the  right  of  the  other,  and  the  right  of  each 
must  be  exercised  In  a  reasonable  and  care- 
ful manner,  so  as  not  unreasonably  to  abridge 
or  Interfere  with  the  right  of  the  other. 
There  can  be  no  recovery  in  this  case  unless 
the  injury  to  the  plaintiff's  property  was  oc- 
casioned by  the  negligence  of  the  defendant 
company. 

Negligence  is  the  failure  to  use  such  care 


at  a  reasonably  prudent'  and  careful  person 
would  exercise  under  similar  circumstances. 
Negligence  on  the  part  of  the  motorman  of 
the  colliding  car  would  be  the  negligence  of 
the  defendant  company;  and  negligence  on 
the  part  of  the  plaintiff's  wife,  the  driver  of 
the  carriage,  would  be  the  negligence  of  the 
plaintiff.  Negligence  is  not  presumed,  but 
must  be  proved,  and  the  burden  of  proving 
it  is  upon  the  party  by  whom  It  is  alleged. 
In  the  Joint  use  of  a  public  street  by  ordinary 
vehicles  and  electric  cars,  those  in  charge 
of  each  are  required  to  exercise  due  and 
proper  care  to  avoid  collisions.  What  is 
due  and  proi>er  care  depends  upon  the  facts 
and  drcumstances  of  each  case.  Where 
there  Is  more  than  ordinary  danger,  a  pro- 
portionate Increase  of  care  and  diligence  Is 
required  of  both.  In  approaching  the  cross- 
ing of  a  street  in  general  use  by  the  public, 
increased  care  should  be  exercised  by  the 
person  in  charge  of  the  car  to  avoid  colli- 
sion with  persons  or  vehicles  who  may  be 
traveling  on  such  street  He  should  not  ap- 
proach such  crossing'  at  a  dangerous  speed, 
or  without  giving  due  and  timely  warning 
of  his  approach;  and  if  his  view,  or  the  view 
of  travelers  on  the  street  he  is  approaching. 
Is  obstructed  by  buildings,  fences,  or  other- 
wise, his  care  and  diligence  should  be  in- 
creased in  proportion  to  such  conditions.  If 
he  fails  to  use  the  care  and  diligence  which 
is  reasonable  under  the  circumstances,  the 
company  is  guilty  of  negligence.  A  person 
In  charge  of  a  vehicle  approaching  a  railway 
crossing  Is  bound  to  the  reasonable  use  of 
his  senses  for  the  prevention  of  accident,  and 
also  to  the  exercise  of  such  reasonable  cau- 
tion as  ordinarily  careful  and  prudent  per- 
sons would  exercise  in  like  circumstances. 
A  person  approaching  a  railway  crossing 
with  which  he  is  familiar  la  bound  to  avail 
himself  of  his  knowledge  of  the  locality, 
and  act  accordingly.  If,  as  he  approaches 
the  crossing,  his  line  of  vision  is  unobstruct- 
ed, he  is  bound  to  loolc  fair  approaching  cars, 
and  if  his  line  of  vision  Is  obstructed  he 
should  exercise  increased  care  and  caution 
In  proi>ortion  to  such  conditions.  The  motor- 
man  and  the  driver  of  the  carriage  had  each 
the  right  to  presume  that  the  other  would 
act  as  a  reasonable  person,  under  all  the  dr- 
cumstances of  the  occasion,  until  the  contrary 
appeared. 

If  the  injury  to  the  plaintiff's  property  was 
caused  by  the  negligence  of  the  defendant's 
servant,  without  negligence  on  the  part  of 
the  driver  of  the  plaintiff's  carriage,  your 
verdict  should  be  for  the  plaintiff;  but;  if 
such  injury  was  caused  by  the  concurrent 
negligence  of  both  parties,  the  plaintiff  would 
be  guilty  of  contributory  negligence,  and  your 
verdict  should  be  for  the  defendant  as  tb<) 
law  in  such  case  does  not  weigh  and  balance 
the  degree  of  negligence  or  responsibility 
attributable  to  each  party.  Your  verdict 
should  be  for  that  party  in  whose  favor  1b 
the  preponderance  or  greater  weight  of  thi> 
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evidence.  If  your  rerdlct  should  be  for  the 
plaintiff,  it  should  be  for  such  sum  as  will 
compensate  him  for  the  injury  to  bis  proper- 
ty as  shown  by  the  evidence. 

Verdict  for  defendant 


(73  N.  H.  9 

BROWN  V.  FERRBN  et  aL 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   July  1,  1904.) 

WIIXS— CONSTBUOTION— OONDITIONAI.      UCOAOT 

—LAPSE— EXECUTOR— SETTLEMENT— 
BIGHTS  OF  LEQATEES — TEUST. 

1.  Testator  by  his  will  directed  his  executor 
to  pay  from  testator's  estate  the  mortgage  in- 
debtedness of  his  half-brother  on  the  half- 
brother's  house  whenever  the  indebtedness 
should  be  reduced  "by  him"  so  that  not  more 
than  $1,500  is  dne  thereon.  Testator's  wife  and 
her  heirs  were  made  residuary  legatees.  By  a 
codicil  testator  directed  that  his  pecuniary  be- 
quests should  not  be  paid  until  the  decease  of 
his  wife,  if  she  survived  him,  and  gave  her  the 
income  therefrom,  and  further  directed  that  the 

gayment  of  the  mortgage  indebtedness  of  his 
alf-brother  be  made  on  the  decease  of  testa- 
tor's wife.  Beld,  that  the  legacy  to  the  half- 
brother  was  conditioned  on  the  half-brother  him- 
self reducing  the  indebtedness,  and,  he  having 
died  without  making  such  reduction,  the  legacy 
lapsed. 

2.  The  necessity  for  retaining  funds  to  pay 
legacies  becoming  due  at  the  death  of  testator's 
widow  furnishes  an  executor  no  excuse  for  de- 
laying settlement  when  he  has  in  bis  bands  a 
sum  of  money  in  excess  of  the  legacies  payable 
at  such  time. 

3.  Where  an  executor  has  funds  in  his  hands 
in  excess  of  the  amount  required  to  pay  all  leg- 
acies to  fall  due  on  the  death  of  testator's  wid- 
ow, it  is  bis  duty  to  give  bond  as  trustee  of  a 
fund  sufficient  to  pay  such  legacies,  have  the 
funds  transferred  to  him  in  that  capacity,  and 
use  the  balance  in  the  payment  of  legacies  due. 

Transferred  from  Superior  Court 
BUI  In  equity  by  Albert  O.  Brown,  executor 
of  the  estate  of  Ebenezer  Ferren,  deceased, 
against  Kitty  J.  Ferren  and  others.  Facts 
agreed,  and  ease  transferred  from  the  an- 
perior  court    Case  discharged. 

Ferren  died  November  15,  1902,  leaving  a 
will  dated  October  24,  1902,  by  which  he 
gave  11  legacies,  of  ?500  each,  to  a  nephew, 
nieces,  and  benevolent  associations,  and  then. 
In  the  eighth  item,  directed  as  follows:  "I 
direct  my  executor,  hereinafter  named,  to 
pay  from  my  estate  the  mortgage  Indebted- 
ness of  my  half-brother,  William  Ferren,  up- 
on his  house,  whenever  that  indebtedness 
shall  be  reduced  by  him  so  that  not  more 
than  fifteen  hundred  dollars  Is  due  thereon." 
He  gave  the  rest  residue,  and  remainder  of 
his  property  to  his  wife  and  her  heirs.  By 
a  codicil  he  directed  that  the  pecuniary  lega- 
cies should  not  be  paid  until  the  decease  of 
his  wife,  if  she  survived  him,  and  gave  "the 
net  interest  and  income  of  the  money  neces- 
sary to  pay  said  bequests"  to  her  "during 
her  natural  life,  as  a  part  of  the  rest  residue, 
and  remainder"  of  his  estate.  He  further 
directed  as  follows:  "I  direct  that  the  pay- 
ment of  the  mortgage  indebtedness  of  my 


half-brother,  William  Ferren,  as  provided  In 
item  8  of  said  will,  be  made  upon  the  de- 
cease of  my  said  wife,  and  not  before;  and 
I  give  and  bequeath  the  net  interest  and  in- 
come  of  the  money  necessary  to  make  said 
payment  to  my  said  wife,  in  case  she  sur- 
vives me,  during  her  natural  Ufe,  as  a  part 
of  the  rest,  residue,  and  remainder  of  my  es- 
tate in  said  will  mentioned."  The  mortgage 
indebtedness  referred  to  was  a  note  for  II,- 
600,  dated  May  16,  1899,  payable  on  demand, 
with  interest  annually  at  the  rate  of  5  per 
cent  The  interest  due  May  16,  1902,  was 
paid  July  18,  1902.  a%e  interest  due  May 
16,  1903,  was  paid  July  11, 1903,  by  WUliam's 
heirs;  he  having  died  July  7,  1903.  The  tes- 
tator's widow  is  living.  There  will  be  in 
the  executor's  hands,  upon  the  settlement  of 
his  account  a  sum  of  money  exceeding  the 
amount  of  the  legacies  payable  at  the  wid- 
ow's decease.  The  bill  prays  for  advice  and 
direction  upon  the  following  questions:  (1) 
Has  the  legacy  for  William's  benefit  lapsed? 
(2)  What  disposition  shall  be  made  of  the 
funds  in  the  executor's  bands  upon  the  set- 
tlement of  his  account? 

Bumham,  Brown,  Jones  &  Warren,  for 
plaintiff,  Sherman  E.  Burroughs,  for  Young 
Men's  Christian  Ass'n.  Joseph  W.  Fellows, 
tor  Masonic  Home.  John  C.  Bickford,  pro  se. 
All  other  defendants,  pro  se. 

CELASE,  J.  1.  The  provisions  of  the  will 
and  codicil  relating  to  the  payment  of  Wil- 
liam's indebtedness,  when  brought  together, 
as  they  properly  may  be  (Hall  v.  Smith,  61 
N.  H.  144),  read  as  follows:  "I  direct  my 
executor  •  •  •  to  pay  from  my  estate 
the  mortgage  Indebtedness  of  my  lialf-broth- 
er,  William'  Ferren,  upon  his  house,  when- 
ever that  indebtedness  shall  be  reduced  by 
him  so  that  not  more  'than  fifteen  hundred 
dollars  is  due  thereon,  [such  payment  to  be 
made]  upon  the  decease  of  my  •  •  • 
wife,  and  not  before,"  etc.  The  legacy  thus 
given  may  be  said  to  consist  of  an  obligation 
placed  by  the  testator  upon  bis  estate  In 
favor  of  his  half-brother  to  pay  the  balance 
of  the  indebtedness  mentioned  "upon" — ^that 
Is,  immediately  after — the  decease  of  the 
wife,  provided  the  indebtedness  is  reduced 
as  set  forth  In  the  provision.  The  obligation 
became  vested  in  William  upon  the  decease 
of  the  testator,  but  it  Is  conditional;  the  con- 
dition being  that  the  indebtedness  shall  be 
reduced  as  specified  before  the  payment  can 
be  made.  The  condition  Is  precedent  and 
must  be  performed  before  the  obligation  to 
pay  becomes  absolute.  Seel^  y.  Hincks,  66 
Conn.  1,  31  Atl.  533.  The  intention  expressed 
by  the  condition  is,  therefore,  the  vital  fact 
needed  to  correctly  interpret  the  will  and 
determine  the  first  question  submitted  In  the 
case. 

The  clause  expressing  the  condition  reads: 
"WhenevOT  tliat  indebtedness  shall  be  redu- 
ced by  him  so  that  not  more  than  fifteen 
hundred  dollars  Is  dne  thereon."     If  the 
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wordB  "by  him"  wem  not  In  the  dame,  tbere 
would  be  good  reason  for  the  position  taken 
by  tbe  administrator  of  William's  estate  that 
the  condition  was  folfllled  by  the  rednctiMi 
of  the  Indebtedness  by  William's  representa- 
tivee  after  his  decease.  Bnt  these  words  are 
present,  and  they  cannot  be  ignored.  If 
there  are  facts,  aside  from  the  provisions  of 
the  will  and  codicil,  which  tend  to  show  the 
slgniflcance  that  the  testator  attached  to 
these  words,  and  which  are  competent  testi- 
mony for  consideration  upon  the  question, 
they  are  not  stated  in  the  case.  The  court 
Is  called. upon  to  interpret  the  words  upon  a 
consideration  of  the  will  and  codicil  solely. 
These  do  not  contain  evidence  from  which 
it  can  be  found  that  the  words  were  used 
otherwise  than  In  their  ordinary  sense.  They 
tend  to  show  that,  for  some  reason,  the  tes- 
tator attempted  to  Induce  William  to  pay  • 
portion  of  the  debt,  by  holding  out  to  him  a 
provision  for  the  payment  of  the  balance  In 
case  he  did  so,  and  that  the  benefit  to  be 
derived  from  tbe  obligation  was  intended  for 
William  personally  In  his  lifetime.  If  the 
condition  Is  not  compiled  with,  and  nothing 
becomes  payable  under  the  obligation,  the 
Money  that  would  otherwise  be  required  for 
the  purpose  is  disposed  of  by  the  residuary 
clause  of  the  will;  so  that  intestacy  as  to 
this  part  of  the  estate  cannot  be  urged  In 
behalf  of  the  administrator's  position. 

Tbe  provision  In  the  codicil,  by  which  the 
money  necessary  to  make  the  payment  is  to 
be  held  during  the  lifetime  of  tbe  testator's 
widow  and  the  net  income  of  it  is  to  be  paid 
to  her,  is  consistent  with  a  purpose  that  the 
balance  of  William's  indebtedness  should  be 
paid  by  the  estate  only  in  case  William  him- 
self complied  with  the  condition.  A  reason 
for  thus  holding  the  money  would  exist  if 
William  reduced  the  debt  to  the  required 
limit  before  the  testator's  decease,  or  if,  sur- 
viving the  testator,  he  had  an  opportunity  to 
reduce  it  subsequently.  Olving  the  words 
of  the  will  their  natural  effect,  they  seem  to 
require  that  the  specified  reduction  of  the 
indebtedness  should  be  made  by  William  in 
his  Ufetlme.  As  this  was  not  done,  the  ob- 
ligation has  become  inoperative,  because  of 
William's  failure  to  perform  the  precedent 
condition  upon  which  It  was  founded,  Tbe 
answer  to  the  first  question,  therefore.  Is  that 
the  legacy  for  William's  benefit  has  lapsed. 

2.  As  the  pecuniary  legacies  do  not  become 
payable  until  the  decease  of  the  testator's 
wife,  and  in  the  meantime  the  net  income  of 
the  money  required  to  pay  them  goes  to  the 
wife,  a  sufficient  sum  for  tbe  purpose  should 
be  set  apart  upon  tbe  settlement  of  the  exec- 
utor's account  and  be  invested  as  a  trust 
fund  to  meet  tbe  required  payments.  Upon 
the  executor's  giving  a  bond  as  trustee  of 
the  food,  it  should  be  transferred  to  him  In 
that  capacity,  whereupon  he  will  be  dis- 
charged for  it  In  his  capacity  of  executor. 
The  necessity  of  retaining  funds  for  these 
purposes  furnishes  no  occasion  or  excuse  for 


delaying  the  settlement  of  the  balance  of  the 
estate  and  the  payment  of  all  legacies  which 
are  due;  there  being  sufficient  funds  for  tbe 
payment  of  all  legacies,  whether  due  or  not 
Thyng  v.  Moses,  65  N.  H.  106,  18  Atl.  197; 
Campbell  v.  Clough,  71  N.  H,  181,  51  AtL  668. 
Cose  discharged.    All  concurred. 


(71  N.  H. ») 
ATTORNEY  GENERAL  ex  reL  ANDREWS 
V.  REMIGIC 

(Supreme  Court  of  New  Hampshire^    Strafford. 
July  28,  190i.) 

IfUNIOIFAI.  COBFOBATIORS  —  CI.EBS— TITUt  TO 
OFFICK  —  QUO  WABBANTO  —  PABLIAlfKNTABT 
LAW— ADJOTTBNMENT  OF  COtJNClIr— VAlinTTT 
— QUESTIONS  OF  FACT  —  KVIDENCB  —  BUFFl- 
CIENCY  —  DECI.ABATIOR  OF  VACANOT— ELEC- 
TION—TEICPORAST  CLBBK  —  QUALIFICATION— 
8TATXITBS. 

1.  Under  the  charter  of  the  city  of  Somers- 
worth  (Laws  1901,  p.  691,  c.  209,  {  1),  confer- 
ring on  tbe  mayor  the  power  of  presiding  in  the 
meetings  of  the  city  council,  the  extent  of  bis 
autiiority,  in  the  absence  of  rules  of  procedure 
and  statutory  provisions,  la  determined  by  such 
essential  rules  of  parliamentary  usa^e  as  have 
l>een  generally  adopted  in  deliberative  assem- 
blies. 

2.  Where  the  mayor  of  a  dty,  as  presiding  of- 
ficer of  the  council,  declared  a  meeting  of  the 
council  adjourned  withoat  a  motion  l>eing  ad- 
dressed to  him  and  without  submitting  the  prop- 
osition to  the  council  for  their  action,  by  mere- 
ly stating,  as  he  left  the  platform,  "This  meet- 
ing is  adjourned,"  the  validity  of  the  adjourn- 
ment depends  on  the  questions  whether  the  dis- 
order in  the  assembly  was  so  great  that  the  as- 
sembly had  ceased  to  be  a  deliberative  body  and 
whether  the  mayor  as  chairman  was  unable  to 
preserve  such  a  degree  of  order  as  was  neces- 
sary for  the  traneaction  of  legislative  business. 

3.  Whether  tbe  disorder  in  a  city  council  was 
so  great  that  it  ceased  to  be  a  deliberative  body, 
unable  to  perform  its  l^slative  functions,  and 
whether  the  mayor  as  presiding  officer  was  un- 
able to  preserve  such  a  degree  of  order  as  was 
necessary  for  the  transaction  of  legislative  busi- 
ness, so  as  to  render  valid  an  adjournment  of 
the  meeting  by  tbe  mayor  without  a  motion 
therefor  being  addressed  to  him  and  without 
submitting  the  proposition  to  tbe  council  for 
their  action,  are  principally  questions  of  fact. 

4.  In  quo  warranto  to  determine  the  title  to 
the  office  of  city  clerk,  where  it  appeared  that 
the  title  depended  on  the  validity  of  the  act  of 
the  mayor  as  presiding  officer  of  the  council 
in  declaring  an  adjournment  of  the  meeting  at 
which  relator  was  subsequently  elected  by  mem- 
bers of  tbe  council  remaining  for  the  transac- 
tion of  business  notwithstanding  the  declaration 
of  adjournment  by  the  mayor,  evidence  examin- 
ed, and  held  insufficient  to  show  such  disorder 
as  would  warrant  the  mayor  in  declaring  an  ad- 
journment without  submitting  the  proposition  to 
the  council  for  their  action. 

5.  In  quo  warranto  to  determine  the  title  to 
the  office  of  city  clerk,  it  appeared  that  after  a 
motion  to  proceed  to  elect  a  clerk  had  been 
passed  and  vetoed  by  the  mayor  a  motion  to  ad- 
journ was  made  and  defeated,  and  a  member 
again  moved  to  proceed  to  the  election  of  a 
clerk,  which  motion  the  mayor  ruled  out  of  or- 
der, bnt  no  appeal  was  taken  from  the  ruling. 
A  motion  to  adjourn  was  again  defeated,  and 
another  motion  was  made  to  proceed  to  the 
election  of  a  clerk.  The  mayor  refused  to  put 
the  question,  and  a  councilman  attempted  to  do 
so;  six  members  voting  in  the  affirmative,  and 
the  other  four  not  voting.  The  councilman  pat- 
ting the  question  was  called  to  order  by  the 
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mayor  aevotal  timM.  Tha  maror  then  left  the 
room,  accompanied  by  fonr  of  the  conncilmen 
and  the  defendant,  the  then  clerk,  and  did  not 
return  that  day.  Aa  he  left  the  platform  the 
mayor  said,  "Tbin  meeting  ia  adjourned."  The 
six  conncilmen  remainintr.  constituting  a  quo- 
mm,  after  electing  a  chairman  and  temporary 
clerk,  voted  that  the  office  of  cibf  clerk  "be  and 
hereby  ia  declared  vacant"  Thereupon  they 
voted  to  proceed  to  the  election  of  a  city  clerk, 
and  relator  was  elected  to  that  office.  Held, 
that  it  was  competent  for  the  remaining  mem- 
bers to  elect  a  chairman  and  a  temporary  cleiic 
for  that  meeting  and  proceed  with  tha  transac- 
tion of  such  business  as  might  properly  come  be- 
fore it 

6.  Under  the  diarter  of  a  dty  (liaws  1901, 
pp.  691,  692.  c.  209,  (S  2,  6)  expressly  authoriz- 
ing the  council  to  remove  the  city  clerk  at  pleas- 
ure, and  declaring  tliat  all  provisions  of  stat- 
utea  pertaining  to  the  duties  of  boards  of  alder- 
men and  common  councils  of  cities  shall  be  con- 
strued to  apply  to  the  council  created  by  the 
act,  and  Pub.  St  1901,  c.  50,  f  4,  authorizing 
city  councils  to  fill  all  vacancies  in  any  office  to 
which  they  have  power  to  elect  the  vote  declar- 
ing the  office  of  city  clerk  vacant  was  effective 
to  remove  the  defendant  from  the  office. 

7.  Under  the  same  statutory  authority  the  va- 
cancy created  in  the  office  by  the  vote  of  the 
council,  under  such  circumstances,  was  proper- 
ly filled  by  the  election  of  the  relator. 

8.  Any  objection  to  the  proceedings  of  the 
council  as  a  violation  of  parliamentary  law,  on 
the  ground  that  the  council  acquiesced  in  the 
mayor's  veto  or  in  bis  subsequent  ruling  that 
such  motion  was  out  of  order,  and  that  the 
proposition  could  not  again  be  acted  on  at  that 
meeting,  is  overcome  by  the  fact  that  the  re- 
moval of  the  defendant  was  a  proposition  that 
bad  not  l>een  l>efore  presented  to  the  meeting, 
and  that  on  its  adoption  a  new  situation  had 
arisen  with  reference  to  the  office  of  city  clerk. 

9.  The  fact  that  the  temporary  clerk  was  not 
sworn  does  not  affect  the  validity  of  the  pro- 
ceedings. 

Transferred  from  Superior  Court 
Information  in  the  nature  of  a  quo  war- 
ranto by  the  Attorney  General,  on  the  rela- 
tion of  one  Andrews,  against  Harry  H. 
Bemlck.  Facts  found  by  the  superior  court, 
and  questions  of  law  arising  thereon  trans- 
ferred to  the  Supreme  Court  Judgment  of 
ouster  against  defendant 

The  defendant  was  duly  elected  city  clerk 
on  the  third  Tuesday  of  March,  1903,  and, 
having  qualified  therefor,  entered  upon  the 
performance  of  the  duties  of  the  office.  On 
the  third  Tuesday  of  March,  1904,  the  city 
council  failed  to  elect  a  city  clerk  to  suc- 
ceed the  defendant  At  a  regular  meeting 
of  the  council,  held  March  22,  19(M,  it  was 
voted  to  proceed  to  elect  a  city  clerk.  The 
mayor  vetoed  the  vote,  and  no  further  action 
was  taken  In  regard  to  the  matter  at  that 
time.  The  meeting  adjourned  to  March  25tb, 
when  the  same  vote  was  passed  and  vetoed 
by  the  mayor.  After  a  motion  to  adjourn 
was  defeated,  a  councilman  again  moved  to 
proceed  to  the  election  of  a  city  clerk.  The 
mayor  ruled  the  motion  out  of  order,  and  no 
appeal  was  taken  therefrom.  A  motion  to 
adjourn  was  again  defeated,  and  another 
motion  was  then  made  to  proceed  to  the  elec- 
tion of  a  city  clerk.  The  mayor  refused  to 
put  the  question,  and  •  a  councilman  there- 
upon attempted  to  do  so;  six  cotmcilmen  vot- 


ing In  the  afSrmatlTe,  and  the  other  four  not 
voting.  The  councilman  patting  the  question 
was  called  to  order  by  the  mayor  two  or 
three  times.  The  mayor  then  left  the  room, 
accompanied  by  four  of  the  coundlmen  and 
the  clerk,  and  did  not  retnm  again  tliat 
day.  As  be  left  the  platform  be  said:  "This 
meeting  Is  adjourned."  The  six  conncilmen 
remaining,  after  electing  a  cliairman  and 
temporary  clerk,  voted  "that  the  office  of  dtjr 
clerk  l>e  and  hereby  is  declared  Tacant." 
Thereupon  they  voted  to  proceed  to  tbe  elec- 
tion of  a  city  clerk,  and  elected  Andrews 
to  that  office.  No  roles  of  procedure  bad 
been  adopted  by  the  council. 

Samuel  W.  Bmery,  for  plaintiff.  John  8. 
H.  Frink  and  William  F.  Bussell,  for  defend- 
ant 

WALKER,  J.  One  of  the  powers  confer- 
red upon  the  mayor  by  the  charter  of  the  city 
of  Somersworth  is  that  of  presiding  "in  the 
meetings  of  the  city  council."  Laws  1901,  p. 
691,  c.  209, 1 1.  The  nature  and  extent  of  liia 
authority  as  the  presiding  officer  of  the  coun- 
cil, in  the  absence  of  rules  of  procedure  adopt- 
ed by  tbe  council  and  of  statutory  provi- 
sions upon  the  subject  can  only  be  determin- 
ed by  such  principles  of  parliamentary  usage 
as  have  been  generally  adopted  or  observed 
in  deliberative  assemblies,  and  which  are 
reasonably  essential  to  the  due  execution  of 
the  legitimate  business  of  tbe  counclL  Hiss 
V.  Bartlett,  3  Gray,  468,  475,  63  Am.  Dec 
768;  Gush.  Leg.  Assem.  t  792;  1  Dili.  Mnn. 
Corp.  {  288;  Reed,  Pari.  Rules,  {{  1,  56. 
The  presiding  officer  represents  the  assembly 
in  determining  and  declaring  its  will  upon 
matters  properly  before  it  If  it  has  adopt- 
ed rules  of  procedure  which  are  legally  un- 
objectionable, it  is  his  duty  to  apply  and 
enforce  them.  If  it  iias  not  enacted  a  code 
of  rules,  he  is  still  bound  by  tbe  legally  ex- 
pressed will  of  the  assembly,  ascertained 
from  competent  evidence.  His  power  is  not 
ordinarily  absolute  and  original,  but  qualified 
and  derivative.  It  is  his  duty  to  declare  the 
will  of  the  body  over  wMcb  he  presides, 
ascertained  by  rules  previously  adopted,  or, 
in  tbe  absence  of  such  rules,  by  other  meth- 
ods not  repugnant  to  tbe  due  and  orderly 
procedure  of  a  deliberative  body.  In  the 
latter  case  It  may  happen  that  general 
parliamentary  usage  affords  in  tbe  particu- 
lar Instance  tbe  only  practical  method  of  as- 
certaining and  declaring  the  legislative  pur- 
pose. While  It  may  be  true  tliat  tbe  city 
council  of  Somersworth  is  not  bound  by 
parliamentary  law  as  recognized  and  applied 
in  the  state  Legislature  or  in  Oongress  (Hill 
V.  Goodwin,  56  N.  H.  441,  447,  453),  it  is 
nevertheless  a  legislative  body;  and  its  legis- 
lative acts,  If  valid,  must  be  disclosed  In  a 
manner  consistent  with  legislative  procedure. 
"It  is  important  that  the  will  of  the  law- 
makers be  clearly  expressed,  but  It  Is  also 
essential  that  it  be  expressed  in  due  form  of 
law."    Cooicy,   Const  Um.  (7tb   £dj  ISa 
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If  all  the  memben  sbould  sign  a  writing  de- 
claring their  assent  to  a  proposed  ordinance, 
without  other  formality,  the  ordinance  would 
not  be  adopted,  because  no  legislative  action 
was  taken;  and  the  presiding  officer  conld 
not  ascertain  the  will  of  the  board,  and  de- 
clare the  same,  from  nonlegialative  evidence 
of  that  character,  however  conclusive  such 
evidence  might  be  of  the  individual  wishes 
of  the  members.  It  is  obvious  that  at  the 
meetings  of  March  22d  and  25th,  the  city 
council,  including  the  mayor  In  his  capacity 
of  preiddlng  officer,  was  not  independent  of 
all  mies  of  procedure,  or  that  Its  acta  can 
be  found  to  be  legal,  if  adopted  through 
methods  not  reasonably  adequate  to  the  ex- 
pression of  the  legislative  will. 

Whether  the  defendant  has  a  legal  title 
to  the  office  of  city  clerk,  which  is  the  ques- 
tion raised  by  this  proceeding,  depends  upon 
Hie  question  whether  the  relator  was  legally 
elected  to  that  office  at  the  meeting  of  the 
oonndl  of  March  25th.  It  is  conceded  that 
the  defendant  was  duly  elected  city  clerk  in 
March,  1903,  for  one  year,  and  that  he 
thereupon  legally  assumed  the  duties  of  the 
office,  which  be  has  ever  since  performed. 
Nor  is  It  contended  that  be  was  not  authoriz- 
ed to  perform  the  duties  of  the  office  after 
the  failure  of  the  city  council  to  elect  a' 
clerk  In  March,  1904;  for  the  charter  pro- 
Tides  that  his  "term  of  office  shall  continue 
for  one  year  and  until  another  shall  be 
chosen  and  quallfled  to  act  in  his  stead,  re- 
movable, however,  at  the  pleasure  of  the 
dty  council."  Laws  1001,  p.  692,  c.  209,  { 
6.  It  is  plain;  therefore,  that  he  was  the 
legal  city  clerk  until  the  relator  was  declared 
elected  on  March  25th.  Up  to  that  time  no 
action  had  been  taken  afl^ecting  his  official 
title.  The  meeting  of  the  council  on  that 
day  was  a  legally  adjourned  meeting;  but 
the  position  of  the  mayor  and  four  of  the 
conucllmen  was  that  a  successor  to  the  de- 
fendant as  clerk  could  not  be  elected  at  that 
meeting,  while  six  of  the  councilmen  took 
the  opposite  position.  But  it  is  unnecessary 
to  decide  this  controversy,  for  before  the 
mayor  withdrew  from  the  'meeting  no  one 
had  been  elected  city  clerk  in  the  place  of 
the  defendant.  Upon  tbe  construction  most 
favorable  to  the  defendant,  it  had  merely 
been  determined  not  to  proceed  at  that  meet- 
ing with  the  election  of  a  city  derk  under 
existing  circumstances,  and  not  to  adjourn 
until  some  further  business  had  been  at- 
tempted. The  office  of  city  clerk  was  still 
filled  by  the  defendant. 

At  this  point  In  the  proceedings,  the  mayor, 
without  a  motion  being  addressed  to  him  to 
adjourn,  and  without  submitting  the  proposi- 
tion to  the  council  for  their  action,  upon 
leaving  the  platform,  said:  "This  meeting 
is  adjourned."  That  a  presiding  officer,  who 
is  merely  the  agency  through  which  the 
assembly  declares  its  will,  does  not  ordi- 
narily have  the  power  of  arbitrarily  adjourn- 
ing the  meeting  of  his  own  motion,   is  a 


proposition  which  demands  little,  if  any, 
dlscussior_  While  there  is  no  statutory  pro- 
vision defining  his  duties  in  this  respect,  com- 
mon parliamentary  custom  or  law  neces- 
sarily forbids  such  action  on  the  part  of  a 
presiding  officer  of  a  legislative  assembly. 
To  uphold  such  procedure  would  be  to  sanc- 
tion his  usurpation  of  the  undoubted  rights  ' 
and  privileges  of  the  assembly.  Unless  the 
assembly  acquiesces  In  an  arbitrary  an- 
nouncement of  an  adjournment  by  the  chair- 
man. It  would  seem  to  be  difficult  to  sus- 
tain such  action,  except  upon  the  ground 
that  the  attending  drcumstances  were  of  a 
very  extraordinary  character.  If  It  appeared 
that  there  was  great  turmoil  and  disorder, 
and  that  the  members  or  a  substantial  part  of 
them  refused  to  respond  to  the  efforts  of  tbe 
chairman  to  preserve  order,  an  adjournment 
might  result  as  a  necessary  consequence  of 
tiio  situation;  and  the  announcement  of 
the  chairman  that  tbe  meeting  was  adjourn- 
ed, without  a  motion  being  made  for  that 
purpose,  might  be  deemed  a  valid  exercise  of 
his  implied  power.  The  occasion  might  be 
so  urgent  as  to  make  such  action  necessary. 
Indeed,  It  has  been  said  by  a  writer  on  par- 
liamentary procedure:  "Should  the  disorder 
become  so  great  that  buBlneas  cannot  be 
transacted,  and  the  chairman  cannot  en- 
force order,  as  a  last  resort  he  can  declare 
the  assembly  adjourned."  Rob.  Rules  Ord.  | 
40,  note.  An  urgent  necessity  arising  from 
the  attendant  circumstances  would  seem  to 
be  the  only  Justification  for  such  action,  in 
the  absence  of  statutory  authority  or  special 
rules  of  procedure.  Whether  the  disorder 
is  BO  great  that  the  assembly  ceases  to  be  a 
deliberative  body  and  la  unable  to  perform  Its 
legislative  functions,  and  whether  the  chahr- 
man  is  unable  to  preserve  such  a  degree  of 
order  as  is  necessary  for  the  transaction  of 
legislative  business,  are  principally  questions 
of  fact. 

From  tbe  facts  reported  in  this  case  It  Is 
apparent  that  there  was  some  disorder  at  the 
meeting,  and  that  the  rightful  authority  of 
the  mayor  as  the  presiding  officer  was  not 
respected  by  all  the  members.  His  attempt 
to  call  the  member  to  order  who  was '  as- 
suming to  act  as  chairman  In  putting  a  mo- 
tion to  a  rote  was  disregarded  by  the  mem- 
ber, who,  it  is  not  Improbable,  thus  became 
liable  to  discipline  and  censure.  But,  how- 
ever reprehensible  and  unparliamentary  his 
conduct  may  have  been.  It  does  not  appear 
that  the  mayor  might  not  have  preserved 
order  and  compelled  the  disorderly  member 
to  desist  by  such  reasonable  means  as  he 
had  the  power  to  employ — as,  if  necessary, 
by  ordering  his  removal  from  the  room.  It 
does  not  appear  that  the  mayor  exhausted  all 
his  legitimate  powers  for  preserving  order 
before  declaring  the  meeting  adjourned,  or 
that  the  meeting  was  In  such  a  state  of  dis- 
order and  excitement  that  the  transaction  of 
business  was  impossible  or  Impracticable.  It 
does  not  appear,  therefore,  that  the  exigency 
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had  arisen  which  might  hare  authorized  him  i 
to  exerciae  the  extraordinary  power  of  ad- 
journing the  meeting  without  the  consent  of 
a  majority  of  the  members,  who  bad  no  op- 
portunity to  dissent,  and  who,  therefore,  did 
not  acquiesce  in  the  declaration  of  the  may- 
or. It  follows  that  the  meeting  was  not  le- 
gally adjourned  when  the  mayor,  clerk,  and 
four  of  the  members  withdrew.  Under  such 
circumstances  it  was  competent  for  the  re- 
maining members,  who  constituted  a  quo- 
rum, to  elect  a  chairman  and  a  temporary 
clerk  for  that  meeting,  and  to  proceed  with 
the  transaction  of  such  business  as  it  was 
competent  for  the  council  to  transact. 

The  vote  declaring  the  office  of  city  clerk 
vacant  was  legal.  The  apparent  purpose  was 
to  remove  the  incumbent  The  members  un- 
derstood that  the  effect  of  passing  that  vote 
would  be  the  removal  of  the  defendant  and 
the  consequent  creation  of  a  vacancy.  At- 
torney General  v.  Remick,  71  N.  H.  480,  483, 
53  Atl.  308.  If  the  vote  bad  been  to  declare 
the  office  vacant  by  the  removal  of  the  de- 
fendant, the  members  would  not  have  fur- 
nished clearer  evidence  of  their  intention 
than  they  did  In  the  vote  actually  passed. 
If  it  is  true  that  In  a  technical  sense  the 
declaration  of  the  council  declaring  the  office 
vacant  did  not  create  a  vacancy,  if  one  In  ' 
fact  did  not  exist  (Harrison  v.  Simonds,  44 
Conn.  318;  People  v.  Van  Home,  18  Wend. 
516,  818;  Tappan  v.  Gray,  9  Paige,  507; 
State  V.  Davis,  45  N.  J.  Law,  390;  Hedley 
V.  Commissioners,  4  Blackf.  116;  State  v. 
Harrison,  113  Ind.  434,  16  N.  E.  384,  3  Am. 
St  Rep.  663;  Doran  v.  De  Long,  48  Mich. 
552,  12  N.  W.  848;  State  v.  Seay,  64  Mo.  89, 
27  Am.  Rep.  206;  Page  v.  Hardin,  8  B.  Mon. 
048,  669;  People  v.  Osborne,  7  Colo.  605,  4 
Pac.  1074;  People  v.  Tilton,  37  Oal.  614; 
Mech.  Pub.  Off.  {§  128,  129),  still  It  may  have 
bad  the  effect  of  a  removal,  if  such  appears 
to  have  been  the  Intention.  When  the  body 
declaring  a  vacancy  has  also  the  power  of 
removal  at  pleasure  and  the  power  of  ap- 
pointment its  action  is  susceptible  of  a 
broader  construction  than  it  is  when  It  has 
merely  the  power  of  appointment  In  case  of 
a  vacancy,  as  in  most  of  the  cases  above  cit- 
ed. The  Legislature  has  expressly  author- 
ized the  city  council  of  Somersworth  to  re- 
move the  city  clerk  at  pleasure.  Laws  1901, 
p.  692,  c.  209,  I  6.  By  section  2  it  is  pro- 
vided that  "all  provisions  of  statutes  per- 
taliiing  to  the  duties  of  boards  of  aldermen 
and  common  councils  of  cities,  separately  or 
otherwise,  sball  be  construed  to  apply  to  the 
board  of  council  created  by  this  act  unless 
a  ditTerent  intention  appears."  As  no  "dif- 
ferent intention"  appears,  section  4,  c.  50, 
Pub.  St.  1901,  applies,  which  authorizes  city 
councils  to  fill  "all  vacancies  in  any  office 
to  which  they  have  po.wer  to  elect."  Hav- 
ing the  undoubted  power  to  remove  the  clerk 
"(irid  to  fill  the  vacancy  thus  created,  the  ques- 
tion' Is  whether  the  council  has  furnished 
competent  evidence  Of  a  legislative  inten- 


tion to  exercise  those  powers.  If  the  vote 
declaring  a  vacancy  did  not  operate  as  a  re- 
moval of  the  defendant  it  had  no  effect 
But  action  of  a  deliberative  body  is  not  to  be 
deemed  Ineffectual  and  useless,  when  by  lea- 
sonable  construction  a  lawful  purpose  Is  ap- 
Iiarent  and  the  language  used  is  not  neces- 
sarily Inconsistent  with  the  expression  of 
such  a  purpose.  "Thus,  If  by  one  constmc- 
tion  an  ordinance  will  be  valid,  and  by  an- 
other void,  the  courts  will.  If  possible,  adopt 
the  former."  1  DUl.  Mun.  Corp.  {  420;  Lis- 
bon V.  Clark,  18  N.  H.  234,  238.  The  vote 
declaring  the  office  of  city  clerk  vacant  was 
lo  effect  a  removal  of  the  Incumbent  (Wll- 
llama  y.  aioucester,  148  Mass.  256,  260,  19 
N.  E.  348),  and  the  vacancy  thus  created  was 
properly  filled  by  the  election  of  the  relator. 

If  it  is  argued  that  tbe  council  acquiesced 
In  the  mayor's  veto  of  tbe  vote  to  proceed 
to  the  election  of  a  clerk  In  the  early  part 
of  the  meeting,  or  In  bis  subsequent  ruling 
that  such  a  motion  was  out  of  order,  and 
that  for  some  parliamentary  reason  that 
proposition  could  not  be  again  acted  upon  at 
that  meeting,  and  if  it  is  assumed,  without 
deciding,  that  tbe  argument  is  sound,  tbe  an- 
swer is  that  the  removal  of  the  defendant 
was  a  new  proposition  that  had  not  been 
before  presented  to  the  meeting,  and  that 
upon  its  adoption  a  new  situation  had  arisen 
with  reference  to  tbe  office  of  city  clerk. 
The  circumstances  were  materially  different 
from  what  tbey  were  in  the  early  part  of  tbe 
meeting.  A  vacancy  had  occurred  by  re- 
moval, as  It  might  have  occurred  by  tbe  In- 
cumbent's death  or  resignation.  Under  such 
circumstances  it  cannot  be  doubted  that  tbe 
council  was  at  liberty  to  proceed  to  elect  a 
clerk  to  fill  the  vacancy,  however  created. 

This  result  is  based  upon  the  theory  that 
the  proceedings  of  tbe  council  were  properly 
recorded. 

The  fact  that  the  temporary  clerk  was  not 
sworn  does  not  render  tbe  proceedings  void 
(1  Dill.  Mun.  Corp.  t  293),  while  no  question 
seems  to  have  been  raised  as  to  the  compe- 
tency of  the  evidence  presented. 

Upon  the  facts  reported  the  order  la: 
Judgment  of  ouster.    All  concurred. 


cn  N.  H.  a) 
KASJETA  V.  NASHUA  MTQ.  CO. 
(Supreme   Court   of    New    Hampshire.      Hilli- 
borougb.    July  26,  1904.) 

KASTEB  AND  BEBVANT— INJTntlES  TO  BKBVAKT 
— WABNINO  —  CONTBIBUTOBT  REOLIQENCE— 
ASSUMED  BISK  —  INEXPERIENCE  —  CABS  BE- 
QUIBBD  —  EVIDENCE  —  INSTBUCTIONS— WIT- 
MESSfcs—CBOBS-EXAMINATION— FINDINGS.      ' 

1.  In  an  action  for  injuries  to  a  servant  of 
less  than  average  intelligence,  while  operatiiig 
a  cotton  picker  In  defendant's  factory,  evidence 
held  sufficient  to  justify  a  finding  that  defend- 
ant was  guilt;  of  negligence  in  failing  to  prop- 
erly instruct  plaintiff  as  to  the  proper  manner 
of  stopping  and  starting  the  machine  and  of 
removmg  cotton  which  had  become  clogged  in 
the  feed  rolls. 
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2.  Where  plaintiff,  a  foreigner  of  leas  than 
average  intelligence,  was  placed  at  work  oper- 
ating a  cotton  picker  without  being  instructed 
as  to  the  manner  of  operating  the  machine,  and, 
the  picker  having  become  dogged,  the  superin- 
tendent swore  and  shook  his  fist  at  plaintiff, 
and  told  him  to  start  his  machine  and  keep 
it  running,  without  tendering  him  any  assist- 
ance, whereupon  plaintiff  attempted  to  free  the 
rolls  by  pulling  the  cotton  back  while  the  knives 
within  the  machine  were  running  so  fast  that 
they  could  not  be  seen,  and  he  had  no  knowl- 
edge that  there  were  knives  in  the  machine, 
such  tacts  justified  a  finding  that  plaintiff  waa 
ia  the  exercise  of  due  care. 

S.  Where  an  injured  servant  was  a  person 
of  less  than  average  intelligence,  the  degree  of 
care  required  of  him  was  such  as  men  of  his 
capacity  and  understanding  generally  exercise 
under  like  circumstances,  and  not  such  as  men 
of  average  intelligence  exercise. 

4.  Where  a  servant  of  less  than  average  in- 
telligence was  employed  to  operate  a  cotton 
picker,  and  was  injured  by  revolving  knives  in 
a  box  forming  part  of  the  machine  as  he  was 
endeavoring  to  free  it  from  cotton  with  which 
it  had  become  clogged,  and  it  appeared  that 
plaintiff  had  never  seen  the  knives  before,  and 
did  not  know  there  were  knives  in  the  box, 
which  in  fact  revolved  so  fast  that  nothing  but 
a  blur  could  be  seen  of  them,  plaintiff  did  not 
assume  the  risk  of  injury  therefrom  as  a  mat- 
ter of  law. 

5.  In  an  action  for  injuries  to  a  servant  al- 
leged to  have  resulted  from  his  master's  failure 
to  give  him  proper  instructions,  evidence  re- 
lating to  the  instructions  given  and  the  way  in 
which  plaintiff  executed  them  was  competent. 

6.  A  party  is  not  entitled  to  complain  be- 
cause die  exact  language  of  his  requests  to 
charge  was  not  followed,  where  the  requests, 
ao  far  as  they  were  competent,  were  given. 

7.  Where,  in  an  action  for  injuries  to  a  serv- 
ant of  less  than  average  intelligence,  evidence 
was  given  by  defendant's  expert  witness  as  to 
what  a  man  of  his  knowledge  and  skill  could 
see  and  appreciate,  plaintiff  was  entitled  to  in- 
quire, on  cross-examination,  if  the  witness  had 
taken  steps  to  ascertain  what  danger  a  person 
of  no  greater  intelligence  or  experience  than 
plaintiff  could  see  and  appreciate. 

Transferred  from  Superior  Court 
Action  b7  Kazlmir  Kasjeta  against  the 
Nashua  Manufacturing  Company  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's failure  to  sufUdently  Instruct  plain- 
tiff as  to  the  proper  metbod  of  operating  a 
cotton  picker  on  which  plaintiff  was  set  at 
■work  by  defendant,  and  to  warn  him  of  the 
dangers  of  such  employment  A  verdict  was 
rendered  in  favor  of  plaintiff,  and  the  case 
was  transferred  from  the  superior  court  for 
hearing  of  exceptions.    Exceptions  overruled. 

The  plaintiff's  evidence  tended  to  show 
that  when  be  was  first  assigned  to  work  on'e 
Nichols,  superintendent  of  the  picker  room, 
famished  an  Instructor.  Subject  to  excep- 
tion, the  plaintiff  was  permitted  to  show  that 
on  one  occasion,  while  be  was  at  work  about 
the  machines,  Nichols  pointed  to  him  and 
said:  "That  fellow  don't  know  anything." 
The  defendants  excepted  to  the  denial  of 
their  request  for  the  following  instruction: 
"Whether  the  plaintiff  was  or  was  not  prop- 
erly taught  about  running  these  pickers  has 
no  material  bearing  on  the  issues  here,  only 
as  it  relates  to  what  he  did  shortly  before 

f  8.  See  TrisI,  vol.  46,  Cent.  Dig.  H  KS,  (74. 


and  at  the  time  of  the  accident,  relattve  to 
the  claim  that  the  cotton  did  not  feed  into 
the  beater  and  that  he  attempted  to  remedy 
the  trouble.  He  was  not  injured  because  he 
may  not  bare  known  enough  about  putting 
on  laps  or  taking  them  off,  or  stopping  and 
starting  the  picker,  so  that  any  lack  of  in- 
struction about  that  part  of  the  work  is  im- 
material." Upon  this  point  the  Jury  were 
Instructed  as  follows:  "If  the  plaintiff  was 
not  properly  instructed  as  to  certain  matters 
connected  with  the  running  of .  the  picker, 
and  if  you  find  that  those  matters  bad  noth- 
ing to  do  with  the  accident — did  not  help  to 
cause  it — then  the  lack  of  instruction  as  to 
those  matters  would  be  immaterial."  At  the 
close  of  the  plaintiff's  evidence  the  defend- 
ants' motions  for  a  nonsuit  and  the  dbrection 
of  a  verdict  in  their  favor  were  denied,  sub- 
ject to  exception. 

Doyle  &  Lncier,  for  plaintiff.  George  B. 
French  and  Bums  &  Burns,  for  defendant 

BINGHAM,  J.  The  plalntlfl  bases  his 
right  of  tecovery  solely  upon  the  defendants' 
failure  to  properly  Instruct  him  how  to  op- 
erate the  machine  when  the  cotton  clogged 
the  feed  rolls,  and  to  Inform  him  of  the  pres- 
ence of  the  revolving  knives  in  the  beatra 
box  and  the  dangers  thereof.  In  support  of 
their  exceptions,  the  defendants  contend  that 
there  was  no  evidence  from  which  It  could 
reasonably  be  found  that  they  were  negligent 
and  that  the  plaintiff  was  in  the  exercise  of 
due  care;  also  that  the  dangers  arising  frooa 
the  revolving  knives  were  so  obvious  the 
plaintiff  must  be  held  to  have  assumed  the 
risk  as  a  matter  of  law. 

It  appears  that  the  fluted  feed  rolls  through 
which  the  cotton  was  drawn  were  liable  to 
become  clogged  and  to  stop,  so  that  the  cot- 
ton Would  not  pass  through  them  to  that  part 
of  the  machine  known  as  the  "beater."  The 
defendants  were  aware  this  was  likely  to 
happen,  but  they  failed  to  instruct  the  plain- 
tiff how  to  remove  the  cotton  from  the  rolls 
when  clogged,  or  liow  to  stop  the  machine, 
ox  to  inform  him  that  it  was  necessary  to 
stop  It  in  order  to  safely  remove  the  cotton 
from  the  side  of  the  rolls  next  to  the  beater. 
The  plaintiff  bad  never  worked  in  a  cotton 
mill  or  run  a  picker  before  entering  tbe  em- 
ployment of  the  defendants.  He  was  a  for- 
eigner, possessed  of  less  than  average  intel- 
ligence, and  was  only  taught  how  to  put  on 
and  take  off  laps.  Tbe  defendants  knew  of 
his  lack  of  intelligence  and  his  inexperience. 
He  had  worked  but  a  few  days  when  the 
accident  occurred.  On  tbe  morning  of  the 
accident  the  feed  rolls  became  clogged  and 
stopped.  The  superintendent  observing  that 
the  feed  rolls  had  stopped,  swore  in  an  ex- 
cited manner,  shook  his  flst  at  tbe  plaintiff, 
told  him  to  start  up  his  machine,  to  keep  it 
running,  and,  without  tendering  any  assist- 
ance, left  him.  Tbe  plaintiff  did  not  know 
what  to  do  to  start  the  feed  tolls.  No  one 
came  to  his  assistance.     It  was  necessary 
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that  he  shonld  act  qnlckly,  for  the  other 
three  machines  In  bla  charge  were  running 
and  required  attention.  This  machine  was 
running,  with  the  exception  of  the  feed  rolls 
and  the  apron.  The  plaintiff  did  not  know 
how  to  stop  It,  or  the  necessity  for  so  doing 
to  enable  him  to  safely  remoye  the  cotton. 
His  first  attempt  to  free  the  rolls  was  by 
pulling  the  cotton  back  from  the  aide  where 
It  entered  them;  Not  being  saccessful,  he 
raised  the  cover  to  the  beater,  and.  seeing 
some  cotton  between  the  feed  rolls,  be  reach- 
ed down  to  remove  It.  He  did  not  know 
there  were  revolving  knives  in  the  space 
within  the  box.  He  had  never  before  looked 
in,  or  been  informed  what  was  there.  At 
the  time  he  raised  tiie  cover  he  saw  nothing 
bnt  the  feed  rolls  and  the  cotton.  The  Jury 
bad  a  view,  and  saw  the  knives  at  rest  and 
in  motion.  When  the  knives  are  in  motion 
they  revolve  so  rapidly  that  one  can  see  noth- 
ing of  them  except  a  faint  blur.  No  one  can 
safe'Iy  put  his  hand  Into  the  beater  box,  when 
the  knives  are  in  motion,  to  remove  the  cot- 
ton from  the  roils;  and  the  plalntltF  would 
not  liave  done  so  had  he  known  the  knives 
were  there. 

From  this  evidence  the  Jnry  might  prop- 
erly ccmclude  that  it  was  the  duty  of  the 
plalntifl  to  free  the  dogged  feed  rolls;  that 
Its  execution  was  beset  with  dangers  to  a 
person  of  the  plalntlCC's  inexperience,  want 
of  -instruction,  and  lack  of  intellig^ice;  that 
the  defendants  could  reasonably  have  antici- 
pated that  such  a  person  as  he  would  under- 
take to  perform  this  duty  in  the  manner  he 
undertook  to  do  it;  and  that  they  were  neg- 
ligent in  not  warning  him  of  the  dangers  at- 
tendant upon  such  action,  and  in  not  in- 
structing him  how  the  duty  might  be  per- 
formed with  safety;  also  that  the  plaintiff, 
in  nndertaking  to  free  the  rolls,  was  in  the 
exercise  of  due  care.  Creachen  v.  Company 
(Pa.)  57  Atl.  1101.  As  the  plaintiff  was  a 
person  of  less  than  average  intelligence,  the 
degree  of  care  which  the  law  required  him 
.to  exercise  was  such  as  men  of  his  capacity 
and  understanding  generally  exercise  under 
like  circumstances — not  such  as  men  of  av- 
erage intelligence  exercise.  Bresnehan  Y. 
Gove,  71  N.  H.  236,  239;  51  Atl.  916;  Boyce 
V.  Johnson,  72  N.  H.  41,  43,  54  Atl.  707.  And 
in  view  of  the  plaintUTs  lack  of  intelligence, 
knowledge,  and  experience,  the  rapidity  with 
which  the  beater  knives  revolved,  the  fact 
that  he  had  never  seen  them  and  did  not 
know  they  were  in  the  l)ox,  and  that  when 
'he  raised  the  cover  he  saw  nothing  but  the 
feed  rolls  and  the  cotton,  and  thought  there 
was  only  air  within  the  space.  It  cannot  be 
said  as  matter  of  law  tliat  he  knew  of  the 
presence  of  the  revolving  knives,  knew  and 
appreciated  the  danger  to  be  encountered, 
and  voluntarily  assumed  the  risk.  Slack  v. 
Garter,  72  N.  H.  267,  56  Atl.  316,  and  cases 
there  cited. 

The  first  request  for  instructions,  except 
so  far  as  given,  was  properly  denied.    The 


evidence  relating  to  the  instructions  given 
the  plaintiff  and  the  way  in  wtilch  be  exe- 
cuted them  was  competent.  It  tended  to 
prove  the  defendants'  knowledge  of  the  ' 
plaintiff's  intelligence  or  lack  of  intelligence, 
and  the  degree  of  care  which  they  should  ex- 
ercise toward  bim  by  reason  of  that  knowl- 
edge. The  other  requests,  so  far  as  they 
were  competent,  were  given.  The  defend- 
ants cannot  complain  because  the  exact  lan- 
guage of  their  requests  was  not  followed. 
Walker  v.  Railroad,  71  N.  H.  271,  51  Atl.  918; 
Bond  T.  Bean,  72  N.  H.  444,  57  AU.  340; 
Elwell  V.  Roper,  72  N.  H.  585,  58  Atl.  507. 

A  material  question  in  tiie  case  was  wb^t 
danger  a  man  of  the  intelligence  and  ex- 
perience of  the  plaintiff  ought  to  see  and  ap- 
preciate on  looking  into  the  beater  box.  The 
testimony  given  by  the  defendants'  witness, 
Johnson,  as  to  what  a  man  of  his  exi)ert 
knowledge  and  skill  could  see  and  appred- 
ate,  having  been  received  in  evidence  with- 
out objection,  It  was  open  to  the  plalntifl 
to  Inqutre  on  cross-examination  of  the  wit- 
ness If  be  had  taken  steps  to  ascertain  what 
danger  a  person  of  no  greater  intelligence 
or  experience  than  the  plaintiff  could  see 
and  appreciate,  that  the  Jury  might  deter- 
mine what  relation  his  direct  testimony  had 
to  the  isenes  in  the  case,  and  the  weight  to 
be  given  it 

The  other  exceptions  taken  at  the  trial 
have  not  been  urged  In  argument  or  brief. 
and  are  not  considered. 

Exceptions  overruled.    AU  concurred. 


(n  N.  H.  I) 

McQUBSTEN  v.  8TBINMETZ. 

(Supreme   Ciourt   of   New   Hampshire.     HIO^ 

borough.    July  1.  1904.) 

OAUBUNa  BUSINESS— BECIIVINO  VONBT  TO  HI 
BET    Ur    AnOTHXB    BTATB. 

1.  Defendant  does  not  carry  on  a  gambling 
business  in  the  state,  where  he  there  receives 
money  as  agent  of  others  to  telegraph  persons 
in  another  state  to  wager  it  there  as  directed. 

Transferred  from  Superior  Conrt' 
Action  by  George  B.  McQuesten  against 
John  A.  Steinmetz.    Facts  agreed  and  case 
transferred.    Judgment  for  plaintiff. 

In  December,  1903,  the  plaintiff  leased  to 
the  defendant  certain  premises  In  Nashua  at 
a  monthly  rental  of  $33.33,  with  the  knowl- 
edge and  understanding  that  the  latter  was 
to  use  the  same  for  the  purpose  of  exhibiting 
to  the  public,  and  without  cliarge  to  them, 
the  various  prices  offered  at  race  tracks  in 
the  state  of  New  York;  that  he  was  to  re- 
ceive money  from  persons  at  Nashua,  and 
transmit  the  same  by  telegraph  to  various 
persons  in  the  state  of  New  Tork,  who  were 
to  there  wager  the  money  on  horse  races  as 
directed;  and  that  when  the  races  were  run 
he  was  to  receive  by  telegraph  from  New 
York  the  results  of  the  races  and  the  pro- 

f  L  See  Oamlag.  to].  M.  Cent.  Dig.  1 181; 
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ceeds  of  fbe  wagers  won  by  Nashua  parttes. 
Tbe  defendant  was  to  act  as  agent  of  the 
parties  at  Nashua  in  transmitting  the  mon- 
ey and  receive  only  a  commission  for  so  do- 
ing. He  was  not  to  share  in  the  x>roflts  or 
losses  of  the  wagers.  After  conducting  the 
business  for  a  time  in  tbe  way  above  describ- 
ed, he  was  Informed  that  It  was  illegal  in 
New  Hampshire,  and  thereupon  he  discon- 
tinued the  business  and  refused  to  pay  rent 
according  to  the  terms  of  his  lease.  If  the 
bnsiness  was  legal,  tbe  plaintiff  Is  to  have 
Judgment  for  tbe  sun  of  166.66;  and,  U  it 
was  illegal,  there  Is  to  be  judgment  for  tbe 
defendant 

Ivory  0.  Eaton,  for  plaintiff.  George  F. 
Jackson,  for  defendant 

BINGHAM,  J.  It  is  conceded  that  tbls  ae> 
tlon  cannot  be  maintained  if  the  defendant, 
witb  the  plalntiirs  knowledge  and  consent, 
carried  on  a  gambling  business  upon  the 
leased  premises,  and  that  a  bet  or  wager  on 
a  horse  race  is  a  gambling  contract  within 
tbe  meaning  of  our  statute.  Pub.  St  1901,  c. 
270,  tt  6>  16>  18.  The  plaintiff,  however,  con- 
tends that  the  bnsiness  there  carried  on  was 
not  of  this  nature;  that  the  wagers  or  bets 
In  question  were  not  made  at  Nashua,  bat  in 
the  state  of  New  York;  and  that  what  was 
done  at  Nashua  was  lawful.  A  bet,  like  an 
ordinary  contract  Involves  a  concurrence  of 
wills.  There  must  be  an  offer  and  an  acceptp 
ance  thereof  in  accordance  with  its  terms: 
and  the  acceptance  will  not  be  complete  until 
It  Is  actually  or  constructively  communicated 
to  the  party  making  tbe  offer.  Busher  v. 
Insurance  Co.,  72  N.  H.  661,  68  Aa  41;  Lee- 
callett  V.  Commonwealth,  88  Ya.  878,  17  S. 
K  546.  It  therefore  becomes  necessary  to 
ascertain  where  these  contracts'  or  bets  were 
made;  for.  If  made  in  New  York,  the  busi- 
ness transacted  at  Nashua  was  not  in  contra- 
veution  of  the  statute  above  cited. 

Had  it  appeared  that  parties  in  New  York 
telegraphed  proposals  offering  to  bet  upon 
horse  races  with  i)ersons  in  Nashua,  who  ac- 
cepted the  same  by  telegraph,  the  contracts 
would  be  completed  at  Nashua  when  the 
messages  6t  acceptance,  directed  to  the  par- 
ties in  >'ew  York,  were  delivered  at  the  tel- 
egraph office.  Busher  v.  Insurance  Co.,  su- 
pra; Perry  v.  Insurance  Co.,  67  N.  H.  281,  38 
AtL  731,  68  Am.  St  Bep.  668;  Lescallett  v. 
Commonwealth,  supra.  But  the  case  disclos- 
es that  tbe  transactions  were  not  so  conducts 
«d;  that  the  defendant,  acting  as  agent  for 
persons  at  Nashua,  upon  receipt  of  their  mon- 
ey telegraphed  it  to  various  persons  in  New 
York,  who  there  wagered  the  money  as  di- 
rected. Under  these  circumstances  the  bets 
Vrere  made  in  New  York,  and  tbe  business 
conducted  by  the  defendant  at  Nashua  was 
lawful.  Whether  a  different  result  would  be 
reached  if  it  appeared  that  betting  on  horse 
races  in  New  York  was  illegal,  it  Is  unneces- 
sary to  consider.  Some  states  have  enacted 
'laws  prohibiting  persons  from  receiving  mon- 


ey to  be  transmitted  to  vlaces  within  or  be- 
yond their  limits  to  be  bet  on  horse  races  (see 
State  V.  Harboume,  70  Conn.  484,  40  Aa  178, 
40  L.  R.  A.  607,  66  Am.  St  Rep.  126;  State  v. 
Stripling,  lis  Ala.  120.  21  South.  400,  36  L. 
B.  A.  81);  but  we  are  not  aware  of  any 
such  statute  in  this  state.  In  accordance 
with  the  agreement  in  the  case,  the  order 
to: 

Judgment  for  the  plaintiff  for  $66.68.    All 
concurred. 


(n  N.  H.  U) 
TOWN  OF  LITTLETON  v.  BERLIN  MILLS 
CO. 

BERLIN  MILLS  GO.  v.  FARNHAM. 

(Supreme  Court  of  New  Hampshire.     Grafton. 
July  2,  1904.) 

TAXIRO    or    PBOPKBTT    BY    TOWN— COHDKiniA- 
TION. 

1.  Laws  1903.  p.  256,  c.  255,  1 1,  anthorisna  a 
town  to  establish  waterworks,  and  to  take,  pur- 
chase, and  hold  property  necessary  therefor. 
Section  2  authorises  it  to  enter  on,  take,  and 
appropriate  any  stream,  and  to  dig  ditdies,  etc., 
on  any  land,  necessary  for  the  waterworks. 
Section  3  (page  267)  provides  that  in  case  the 
town  is  unable  to  agree  with  the  owner  of  any 

groperl^  taken  on  the  damages  to  be  paid,  or 
1  case  the  owner  is  unknown,  either  part/ 
may  apply  to  the  court  for  the  county  in  which 
the  property  is  situated  to  have  it  "laid  out" 
and  damages  determined,  provided  that  entry 
on  and  taking  of  property,  laid  out  and  taken 
for  the  purpose  of  the  act,  shall  not  be  post- 
poned by  reason'  of  any  failure  of  the  parties 
to  agree  on  the  compensation,  or  by  reason  of 

Sroceedines  being  instituted  for  sssessment  of 
amages,  but  the  town  may  enter  on,  take,  and 
occupy  the  property,  by  filing  a  bond  condition- 
ed on  the  payment  of  all  damages  that  may  be 
afterwards  agreed  on  or  allowed  in  the  case. 
Section  9  (page  258),  authorises  the  town  to 
take  or  purchase  the  property  of  a  water  com- 
-       ■        ftlt  ^  ■■ 


with  said  company  as  to  the  price  to  be  pM, 
then  such  property  may  be  "tajt«i"  aa  provided 
in  section  3.    Heii,  that  sections  1  and  2  gave 


only  tbe  power  to  purchase,  and  that  section  8 
did  not  authorise  the  town  to  take  property  by 
mere  entry  and  seiiure,  but  only  by  application 
to  have  It  "laid  out"  which  procedure  is  defined 
by  section  9  as  a  taking,  and  means  a  con- 
demnation proceeding. 

Transferred  from  Superior  CJourt 
Two  cases — one  a  petition  by  the  town  of 
Littleton  against  the  Berlin  Mills  Company 
for  assessment  of  damages  for  land  and 
other  property  taken  for  a  reservoir  and  pipe 
line  for  waterworks,  under  Laws  1808,  p. 
256,  c.  255;  the  other,  trespass  quare  clau- 
Bum  by  the  Berlin  MHls  Company  against 
Loring  N.  Famham,  who  Justifies  as  agent 
and  servant  of  the  town  of  Littleton.  Trans- 
ferred by  the  superior  court  without  mling, 
to  the  Supreme  Court    Ciase  discharged. 

Batchellor  A  Mitchell,  for  town  of  UtUe- 
ton.  Drew,  Jordan,  Buckley  &  Shurtleff, 
for  Berlin  Mills  Ck>.  Edgar  W.  Smith,  for 
Loring  N.  Famham. 

PARSONS,  C.  J.  The  plaintiffs  In  the  finrt 
case,  the  town  of  Littleton,  allege  that  they 
have  appropriated  for  the  purposes  of  the 
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pnbllc  water  systeiti  whlcb  they  have  been 
authorized  to  construct  (Laws  1903,  p.  256, 
c.  255)  two  tracts  of  land  specifically  de- 
scribed in  the  bill;  that  at  the  time  of 
their  appropriation  of  the  same  the  owners 
were  qnknown;  and  that  since  ascertaining 
that  the  defendants,  the  Berlin  Mills  Com- 
pany, owned  the  same,  they  have  been  una- 
ble to  agree  with  them  upon  the  damages 
to  be  paid  therefor.  The  prayer  of  the  bill 
is  that  the  property  and  rights  of  the  de- 
fendants taken  for  the  purposes  authorized 
by  the  act  be  laid  out  and  the  damages  de- 
termined. The  defendants  demur  upon  the 
ground  that  upon  the  allegations  of  the  bill 
the  plaintiCFs  did  not  rightfully  enter  upon 
their  lands,  but  were  and  are  trespassers 
ui>on  the  same. 

The  section  of  the  empowering  act  under 
which  the  plaintiffs  have  brought  the  present 
proceeding  is  as  follows,  so  far  as  It  is  mate- 
rial to  the  present  inquiry:  "Sec.  3.  In  case 
the  town  *  *  *  shall  not  be  able  to  agree 
with  tile  owner  of  any  property  or  right 
taken  for  the  purposes  of  this  act,  for  the 
damages  to  be  paid  therefor,  or  in -case  the 
owner  Is  unknown,  either  party  may  apply 
to  the  superior  court  for  the  county  In  which 
said  property  or  right  is  situated,  to  have 
the  same  laid  out  and  damages  determined: 
•  *  •  provided,  however,  that  entry  upon 
and  taking  of  property,  rights,  and  estate, 
laid  out  ^nd  taken  for  the  purpose  of  this 
act,  shall  not  be  postponed  by  reason  of  any 
failure  of  the  parties  to  agree  upon  the  com- 
pensation to  be  paid,  or  by  reason  of  pro- 
ceedings being  Instituted  by  either  party  for 
the  assessment  of  damages  as  provided  In 
this  act,  by  the  said  town  or  district,  as  the 
case  may  be,  but  said  municipal  corporation 
may  enter  upon,'  take,  and  occupy  such  poop- 
erty,  rights,  and  estate,  by  filing  a  bond  to 
the  satisfaction  of  the  superior  court  or  the 
clerk  thereof,  conditioned  on  the  payment 
of  all  damages  that  may  be  afterwards 
agreed  upon  or  allowed  In  any  case." 

The  plaintiffs  have  not  filed  a  bond.  Be- 
cause of  the  failure  to  file  such  bond,  the 
defendants  contend  that  the  plaintiffs'  en- 
try and  occupation  Is  unauthorized  and  a 
trespass.  In  order  to  determine,  for  the  pur- 
poses of  the  town's  petition  and  the  trespass 
suit  of  the  Berlin  Mills  Company  against 
Famham,  the  legality  of  the  entry  and  oc- 
cupation by  the  town,  the  case  was  trans- 
ferred by  the  superior  court  without  ruling. 
Counsel  for  Farnham  have  participated  in 
the  argument,  and  the  question  has  been 
treated  as  presented  upon  agreement  as  to 
the  facts  in  both  cases,  without  reference  to 
its  materiality  as  a  ground  for  demurrer  in 
the  first  case. 

When,  about  May  1, 1903,  the  town  entered 
upon  the  land  of  the  Berlin  Mills  Company, 
the  right  of  excluslye  occupation  was  a  part 
of  the  owners'  property  right.  Unless  prior 
to  or  at  the  time  of  the  entry  this  property 
right   was  transferred   to  the   town,   their 


entry  was  in  violation  of  the  owners'  right; 
and  until  a  transfer  to  the  tovm  of  some 
portion,  at  least,  of  the  owners'  exclusive 
right  is  shown,  the  occupation  by  the  town 
must  be  held  tortious.  The  town  were  au- 
thorized to  purchase  the  right.  They  have 
not  done  so.  No  decree  of  condemnation 
has  transferred  the  right  to  them,  either  upon 
adjudication  or  payment  of  damages.  Not 
having  filed  a  bond,  they  can  claim  nothing 
under  that  provision  of  section  8.  Their  sole 
contention  is  that  by  sMlons  1  and  2  of  the 
act  under  which  they  claim  to  have  proceed- 
ed this  property  right  was  transferred  to 
them.  By  section  1  the  town  are  authorized 
to  "take,  purchase,  and  hold,  in  fee  simple 
or  otherwise,  any  real  or  personal  estate 
and  any  rights  therein  necessary  to  carry 
into  effect  the  purposes  of  this  act";  and  by 
section  2  they  are  "authorized  and  empow» 
ered  to  enter  upon,  take,  and  appropriate  any 
stream,  spring,  or  pond"  within  certain  lim- 
its, and  to  "dig  ditches  and  canals,  make 
excavations,  build  dams  and  reservoirs, 
through,  over,  in,  or  upon  any  land  or  en^ 
closure^  *  *  *  which  may  be  necessary 
for  said  aqueduct  to  pass,  or  said  excava- 
tions, dams,  reservoirs,  or  waterworks  to  be 
or  exist" 

These  sections  do  not  contain  any  provi- 
sion for  compensation  to  the  owners  for  the 
lands  or  rights  appropriated.  The  only  pow? 
er  conferred  by  these  sections  alone  1b,  there- 
fore, the  power  to  purchase.  To  authorize 
the  seizure  of  the  property  of  the  citizen 
for  public  uses,  without  providing  compensa; 
tlon,  is  beyond  the  power  of  the  Legisla- 
ture. The  contingency  tb^t  the  town  might 
not  be  able  to  secure  by  purchase  the  necesr 
sary  rights  tor  the  purposes  of  the  act  was 
foreseen,  and  is  provided  for  in  section  3» 
under  which  the  petition  of  the  town  is 
brought,  and  which  has  already  been  quoted. 
In  case  the  right  in  question  cannot  be  ob- 
tained by  private  treaty  as  to  damages- 
taken  by  purchase — the  town  are  authorized 
to  apply  to  the,  court  to  have  the  same 
"laid  out"  and  the  damages  determined.  If 
it  was  understood  that  the  entry  iqton  or 
seizure  of  property  which  the  town  were 
unable  to  purchase  constituted  a  tfiklng  or 
condemnation  of  the  property  under  the 
power  of  eminent  domain,  without  an  adju; 
dication  of  the  question  of  necessity  made 
essential  under  sections  1  and  2,  and  vrlth> 
out  any  record  or  specification  of  the  interest 
taken,  there  would  have  been  no  occasion  In 
section  3  to  proArlde  for  anything  beyond 
an  assessment  of  the  damages  for  the  ri^t 
so  condemned.  The  bare  entry,  without 
some  provision  for  a  specification  of  the  ex- 
tent of  the  right  proposed  to  be  taken,  would 
in  many  cases  be  too  Indefinite  a  dechua- 
tlon  of  purpose  to  convey  any  Information 
as  to  what  was  In  fact  taken.  It  now  ap- 
pears by  the  bill  that  upon  one  tract  the  town 
proposes  to  take  only  a  narrow  strip,  in- 
stead of  the  whole.    It  la  not  probable  so 
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iBdeflnlte  and  misleading  a  process  was  un- 
derstood to  be  provided  for  the  divestiture 
of  the  owner's  title.  If  It  had  been  Inteu  jd 
to  authorize  the  town  to  take  property  by 
mere  entry  and  seizure,  It  Is  probable  some 
provision  would  have  been  made  for  a  speci- 
ficatioD  and  record  of  the  extent  of  the  right 
proposed  to  be  taken.  The  provision  that, 
In  case  of  Inability  to  secure  the  right  by 
purchase,  application  might  be  made  to  the 
superior  court  to  have  the  right  desired 
"laid  out,"  was  probably  understood  to  have 
some  meaning. 

In  chapter  81,  p.  470,  Laws  1870,  author- 
izing the  city  of  Dover  to  construct  wateiv 
works,  by  section  1  the  dty  are  authorized 
to  take,  purchase,  and  hold  real  estate,  and 
to  erect,  construct,  and  maintain  such  dams, 
reservoirs,  and  buildings  as  may  be  neces- 
sary. Section  2  is  as  follows:  "If  said  city 
shall  not  be  able.  In  the  opinion  of  the  board 
of  aldermen  of  said  city,  to  obtain  and  se- 
cure, on  reasonable  terms,  the  necessary 
lands  and  xlghts  of  water  for  said  works,  in- 
cluding the  right  to  lay  and  maintain  pipes 
where  required,  the  said  city  may  apply  to 
'  the  county  commissioners  for  the  county  of 
Strafford  for  the  assessment  of  damages  to 
the  owner  of  such  lands  or  rights  of  water; 
and  said  commissioners,  after  notice  to  the 
parties  interested  and  a  hearing,  if  It  shall 
appear  to  them  that  any  land,  rights  of  wa- 
ter, .or  rights  to  lay  and  maintain  pipes,  are 
required  by  the  city  for  said  waterworks, 
and  cannot  be  purchased  or  secured  on  rea- 
sonable terms,  shall  assess  and  award  dam- 
ages to  the  owner  of  such  land  or  rights 
adjudged  by  them  to  be  required  by  the  city 
for  the  purpose  of  the  waterworks,  which  as- 
sessment and  award  shall  be  In  writing  and 
filed  In  the  office  of  the  city  clerk  of  said 
city,  as  soon  as  may  be  after  the  same  is 
completed;  and  upon  payment  or  tender  to 
the  owner  of  the  sum  so  assessed,  the  rights 
or  the  city  to  the  same  shall  become  vested 
and  complete."  Substantially  similar  lan- 
guage was  used  to  confer  like  power  upon  the 
city  of  Manchester.  Laws  1871,  pp.  555,  556, 
«.  70,  SS  1, 3.  The  charter  of  the  North  Shore 
Water  Company  (Laws  1901,  p.  808,  c.  290, 
i  2)  provides  in  case  of  Inability  to  agree 
upon  the  damages,  or  If  the  owner  is  un- 
known, "that  either  party  may  apply  to  the 
Supreme  C!ourt  »  •  •  to  have  the  same 
taken,  appropriated,  and  condemned  for  the 
puriMse  required,  and  the  damages  deter- 
mined." See,  also,  Laws  1895,  p.  565,  c. 
204,  t  2,  and  Laws  1897,  p.  142,  c.  148,  (  8, 
where  like  expressions  are  found. 

Generally  In  such  charters  or  authoriza- 
tions the  language  has  been  substantially 
identical,  authorizing  either  party,  in  case  of 
inability  to  agree  or  the  owner  is  unknown, 
%o  apply  to  the  Supreme  Court  to  have  the 
same  laid  Out.  See  Laws  1903,  p.  200,  c.  207, 
i  6;  Id.  p.  266,  c.  259,  {  8;  Id.  p.  279,  c.  272, 
I  3;  Id.  p.  349,  c.  318,  i  3;  Laws  1901,  p. 
<581,  c.  197,  {  2;   Id.  p.  756,  c.  253,  i  6;   Id. 


p.  782,  c.  272,  {  5;  Id.  p.  804,  c  289,  »  4; 
Id.  p.  809,  c.  291,  §  3;  Laws  1899,  p.  416,  c. 
187,  §  4;  Id.  p.  436,  c.  202,  {  3;  Laws  1897, 
p.  131,  c.  138,  §  5;  Id.  p.  149,  c.  165,  S  4; 
Laws  1895,  p.  515,  c.  164,  S  2;  Id.  p.  519,  c. 
169,  §  2;  Id.  p.  626,  c.  177,  8  2;  Id.  p.  558, 
c  195,  8  2;  Id.  p.  572,  c.  206,  S  2;  Id.  p.  619, 
c.  259,  I  3;  Laws  1893,  p.  185,  c.  209,  S  5; 
Id.  p.  230,  c.  244,  S  6;  Id.  p.  263,  C.  272,  { 
8;  Id.  p.  307,  a  303,  8  4;  Laws  1887,  p.  539, 
c.  177,  8  4.  A  few  instances  are  to  be  found 
where  the  expression  "laid  out"  is  omitted, 
the  adjudication  required  relating  solely  to 
damages.  In  the  Concord  &tt  (Laws  1871,  c 
69)  the  city  is  authorized  to  take  such  rights 
as  may  be  deemed  necessary,  and  the  dam- 
ages only  are  required  to  be  judicially  de- 
termined. See,  also,  Epplng  Water  Company 
(Laws  1899,  p.  450,  c.  216,  i  3)  and  Plymouth 
Village  Fire  District  (Laws  1893,  p.  203,  c. 
228,  g  3;  Laws  1901,  p.  668,  c.  183,  8  3).  In 
the  latter  case  it  is  especially  provided  that 
the  right  taken  is  to  vest  upon  payment  or 
tender  of  the  damages  assessed.  In  the  char- 
ter of  the  Berlin  Water  Supply  Company 
(Laws  1901,  p.  811.  c.  292,  8  5)  it  is  provided 
that  in  case  of  inability  to  agree  as  to  the 
damages,  or  the  owners  are  unknown,  "said 
corporations  shall  file  with  the  register  of 
deeds  *  *  *  a  description  of  the  same, 
together  with  the  statement  that  the  same 
are  taken  by  said  corporation  for  said  pur- 
pose; and  shall  give  to  the  owner  or  own- 
ers, if  known,  a  copy  thereof,  after  which 
said  corporation  shall  be  entitled  to  the  pos- 
session." A  provision  tor  the  assessment  of 
damages  follows.  Whether  such  procedure 
would  constitute  a  valid  taking  or  not,  the 
whole  Is  evidence  that  it  was  not  understood 
that  general  authority  to  enter  and  appro- 
priate was  of  itself  sufficient  to  transfer  the 
right  of  possession  by  mere  entry. 

While  it  may  be  that  all  the  acts  grant- 
ing similar  rights,  a  few  of  which  are  cited, 
have  not  been  examined,  it  Is  not  probable 
that  the  expression  "laid  out"  would  have 
been  used  in  substantially  all  cases  where 
precise  language  descriptive  of  taking  and 
appropriation  was  not  used.  If  It  bad  not 
been  understood  to  be  a  technical  expres- 
sion to  the  same  effect.  In  only  one  char- 
ter examined  is  the  expression  omitted  (Laws 
1899,  p.  450,  c.  216),  without  the  use  of  some 
substitute  or  other  language  from  which  a 
reason  for  its  omission  can  be  inferred.  A 
perusal  of  the  charters  referred  to  appears 
to  establish  that  by  the  general  provisions  to 
be  found  in  the  early  part  of  the  acts,  grant- 
ing power  to  enter  upon  and  appropriate 
necessary  land,  water,  and  rights,  it  was  not 
understood  that  arbitrary  seizure  or  entry 
was  granted.  The  acts  all  indicate  that  It 
was  understood  that  as  against  the  owner 
the  right  to  so  enter  must  be  obtained  by 
purchase,  or  as  the  result  of  legal  procedure 
and  a  favorable  adjudication.  There  is  also 
a  constant  reference  to  the  procedure  in  es- 
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tabllsblng  highways.  The  words  "laid  ou^ 
are  undoubtedly  derived  from  that  proce- 
dTire,  and  the  term  Itself  and  the  direct  ref- 
erence indicate  that  the  method  of  the  dives- 
titore  of  private  title  in  -road-laylng  proceed- 
ings was  within  legislative  contemplation  in 
this  class  of  legislation.  The  decision  of  the 
jelectmen  laying  a  highway  is  a  Judgment, 
and  Includes  both  a  finding  upon  the  ques- 
tion of  public  good  and  a  location  upon  the 
ground  of  the  new  way.  Home  v.  Rochester, 
62  N.  H.  S47,  848.  The  public  acquire  no 
right  of  entry  upon  the  land  taken  for  a 
highway  until  final  judgment  laying  the 
way.  Morse  t.  Wheels,  69  N.  H.  292,  45 
Atl,  561.  Nor,  as  a  general  rule,  can  the 
land  be  appropriated  for  the  highway  until 
the  damages  are  paid  or  tendered.  Pub.  St 
1901,  c.  71,  f§  4-4.  The  term  "laid  out"  is 
•>f  familiar  use  in  the  taking  of  land  for  rail- 
roads, and  the  procedure  thereunder  la  evi- 
dence of  the  legislative  meaning  when  pro- 
cedure of  that  character  was  prescribed.  In 
such  cases  the  corporation  Is  authorized  to 
locate  its  road,  subject  to  petition  by  any 
landowner  for  a  change  of  location,  and  to 
obtain  title  by  deed  to  any  lands  which  It 
deems  necessary  for  the  road.  Pub.  St.  1901, 
c.  158,  {  8.  If  such  deeds  caunot  be  obtained, 
application  may  be  made  for  an  assessment 
of  damages.  Pub.  St  1901,  c.  158,  i  9.  The 
damages  must  be  paid,  or  tendered,  or  de- 
posited for  the  landowner,  before  entry  Is 
made  iqran  the  land  to  construct  the  road, 
except  by  the  owner's  consent.  Pub.  St  1901, 
c.  158,  {{  18,  19.  From  all  the  evidence  it  Is 
clear  that  by  the  permission  given  in  cer- 
tain cases  to  apply  to  have  the  desired  right 
laid  out  was  meant  an  application  to  have 
the  desired  right,  in  the  language  before 
quoted  (Laws  1901,  p.  806,  c.  200.  §  2),  "taken, 
appropriated,  and  condemned."  The  words 
"laying  out"  and  "taking,"  in  a  statute  re- 
lating to  eminent  domain,  were  held  to  have 
the  same  meaning  In  Charlestown  Branch  R. 
R.  T.  Commissioners,  7  Mete.  78,  84.  The 
legislative  intention  seems  clear,  therefore, 
to  authorize  the  plalntifTs  to  secure  the  nec- 
essary rights  by  purchase  if  they  could;  If 
not,  by  condemnation.  Until  they  acquired 
the  right  in  one  way  or  the  other,  the  whole 
title  necessarily  remained  in  the  defendants. 
If  It  had  been  understood  that  by  sections  1 
and  2  of  the  act  (Laws  1903,  p.  256,  c.  255)  a 
taking  would  be  effected  by  entry  and  ap- 
propriation and  seizure,  the  provisions  of 
section  3  for  a  taking  by  judicial  procedure 
would  be  purposeless.  Under  the  flowage 
act,  the  mill  owner  Is  liable  in  trespass  un- 
til an  adjudication  thereunder  has' been  ob- 
tained and  the  damages  paid.  Ash  v.  Cum- 
mlngs,  50  N.  H.  591.  No  consideration  ap- 
pears upon  which  a  ditferent  result  can  be 
reached  in  this  case. 

The  same  result  is  obtained  if  attention  Is 
confined  solely  to  the  act  under  which  the 


town  proceeded.  The  right  of  entry,  In  ad- 
vance of  judgment  of  cbndemnatlon.  ia  there 
expressly  given  by  the  last  clause  of  section 
3,  upon  the  filing  of  a  bond  "conditioned  on 
the  payment  of  all  damages  that  may  be  aft- 
erwards agreed  upon  or  allowed  In  any 
case."  If  the  Legislature  understood  that 
the  language  of  sections  1  and  2  of  the  act 
granted  an  unconditional  right  of  entry,  the 
provision  giving  such  a  right  upon  filing  a 
bond  would  not  have  been  Inserted.  The  pro- 
vision establishes  that  the  right  claimed  was 
not  intended  to  be  given,  and  was  not  grant- 
ed. By  the  first  clause  of  section  9  of  the 
act  (Laws  1903,  p.  258)  c.  255)  the  town  were 
"authorized  to  take  or  purchase  the  fran- 
chise and  property  of  the  Littleton  Water  & 
Electric  Light  Company,"  as  in  sections  1 
and  2  they  were  authorized  to  purchase,  take, 
and  appropriate  land;  bat  the  latter  part  of 
the  section  contains  the  following  language: 
"Should  said  town  •  •  •  be  unable  to 
agree  with  said  water  and  light  company  as 
to  the  price  to  be  paid  for  their  said  prop- 
erty, then  the  same  may  be  taken  as  is  pro- 
vided in  section  3."  In  the  act  itself,  there- 
fore, the  procedure  of  this  section  is  defined 
as  a  taking.  It  ia  plain  that  the  expressions 
of  sections  1  and  2  and  the  first  lines  of  sec- 
tion 9  were  merely  Intended  to  confer  power 
of  action  upon  the  corporation  to  purchase 
or  to  take  In  the  prescribed  method,  and 
were  not  Intended  to  confer  an  arbitrary 
power  to  seize  the  property  of  others,  with- 
out notice  or  definition  of  the  extent  of  the 
property  thereby  wrested  from  the  owner. 

It  is  suggested  that  the  act  does  not  re- 
quire a  bond  to  an  unknown  owner;  but  the 
bond  Intended  was  not  an  individual  bond 
to  each  owner,  but  was  a  general  bond  tor 
the  benefit  of  all  persons.  It  was  to  be  "con- 
ditioned on  the  payment  of  all  damages  that 
may  afterwards  be  agreed  upon  or  allowed 
In  any  case."  The  plalntUIs  could  not  agree 
with  an  unknown  owner.  An  agreement  re- 
quires at  least .  two  parties,  as  well  as  a 
union  of  minds.  If  they  could  not  agree  for 
either  reason,  the  process  provided  by  the  act 
was  the  commencement  of  proceedings  for 
condemnation.  Then  it  was  further  pro- 
vided that  the  pendency  of  the  proceedings 
should  not  delay  the  progress  of  the  work  If 
a  bond  were  filed.  The  provision  was  un- 
doubtedly for  the  benefit  of  the  town.  The 
only  difficulty  arises  from  their  failure  to 
take  advantage  thereof.  No  question  Is  rais- 
ed as  to  the  constitutionality  of  the  act  as 
here  construed.  There  is,  therefore,  no  oc- 
casion to  consider  whether  the  Legislature 
bad  power  to  do  something  which  it  Is  very 
plain  they  did  not  Intend  to  do. 

The  question  of  waiver  suggested  by  coun- 
sel la  mainly  one  of  fact,  which  will  not 
probably  present  any  difficult  question  of 
law  when  the  facts  are  found. 

Case  discharged.    All  concurred. 
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GHEETHAM  t.  UNION  R.  00. 

(Sopreme  Court  of  Rhode  Island.    July  22; 

1964.) 

OXBBIXBS— INJTTSnS    TO    PAB8KRGCBS— DBBAIL- 

ilENT— BES   IPSA   LOQUITUB— 

KVIDINOX. 

LAn  injarjr  to  a  passenger  by  the  derail- 
ment of  a  street  car  is  of  itself  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  rail- 
road company,  which  the  latter  is  bound  to  rebut 
by  proof  that  the  accident  was  not  due  to  the 
carelessneoB  of  its  employ^,  in  order  to  escape 
liabiUty. 

2.  Where  a  passenger  was  injured  by  the  de- 
railment of  a  street  car  at  a  curve,  alleged  to 
have  been  caused  by  the  excessive  speed  of  the 
car  when  entering  ue  curve,  evidence  of  exper- 
iments conducted  under  similar  conditions  for 
the  purpose  of  determining  whether  the  car 
would  leave  the  track  at  the  same  curve  when 
mnning  at  its  maximum  speed  was  admissible. 

8.  A  passenger  on  a  street  car  was  injured  by 
derailment  on  a  dark  evening.  There  was  evi- 
dence that  at  the  time  of  the  occurrence  a 
strike  was  in  progress  among  the  carrier's  em- 
ployte,  and  that  obstructions  had  been  placed 
on  the  track  at  various  points,  and  several  wit- 
nesses testified  that  the  derailment  was  accom- 
panied by  a  jolt  as  if  an  obstruction  had  been 
run  ovpr.  A  spike  was  picked  up  from  the  track 
near  the  place  of  the  accident,  which  had  the 
appearance  of  having  been  run  over,  and  It  was 
also  proved  that  the  car  running  at  its  maxi- 
mum speed  could  not  have  been  derailed  at 
that  point  by  its  speed.  Held,  that  the  evidence 
snfiiclently  rebutted  the  presumption  of  negli- 
gence arising  from  the  happening  of  the  acci- 
dent 

Action  by  Mary  A.  CheetMm  against  the 
Union  Railroad  Company.  On  defendant's 
petition  for  a  new  trial.    Granted. 

Argued  before  STINESS,  C.  J.,  and  TUr 
UNOHAST  and  DOUGLAS,  JJ. 

Comstock  Sc  Gardner,  for  plaintiff.  Henry 
W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S. 
HolTman,  for  defendant. 

DOUGLAS,  .T.  The  injuries  of  which  the 
plaintiff  complains  were  caused  by  the  de- 
railment of  one  of  the  defendant's  electric 
cars,  on  which  she  was  a  passenger.  On  the 
evening  of  .Tune  13,  1002,  the  car  was  pro- 
ceeding easterly  on  Warren  avenue,  in  East 
Proyldence,  when  it  saddenly  left  the  track, 
and,  after  going  a  short  distance,  stopped 
on  the  macadamized  roadway.  The  plaintiff 
was  prevented  from  being  thrown  out  by  a 
passenger  who  sat  behind  her,  but  was 
thrown  rlolently  against  the  framework  of 
the  car,  and  sustained  serlons  injuries-  The 
defendant  denies  its  liability,  and  contests 
the  extent  of  the  Injuries. 

The  case  is  one  where  the  occurrence  it- 
self throws  upon  the  defendant  the  burden 
of  accounting  for  the  accident.  It  is  the 
duty  of  a  railroad  company  so  to  lay  out, 
construct,  equip,  and  operate  its  road  that 
its  cars  shall  keep  upon  the  track.  If  'a 
car  leaves  the  track.  It  is  prima  facie  through 
the  negligence  of  the  railroad  company;  but 
the  company  may  show  in  reply  that  the 
cause  of  the  accident  was  not  the  careless- 

1 1  Sea  Bridenee,  vol.  20,  Cant.  Dig.  |  4W. 
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I  ness  of  its  employes,  but  some  extraneous 
act  which  the  company  could  neither  prevent 
nor  guard  against  Harris  t.  Union  Pacific 
R.  R.  Co.  (C.  C.)  13  Fed.  691.  This  is  the 
defense  which  is  set  up  in  this  case,  and 
we  think  it  is  made  out  by  a  very  strong 
preponderance  of  evidence.  The  place  where 
the  car  left  the  track  was  at  the  beginning 
of  a  slight  bend  in  the  track,  the  radius  of 
the  curve  being  420  feet.  The  only  theery 
consistent  with  the  presumption  of  negli- 
gence is  that  the  car  was  run  with  such 
qpeed  that  it  was  tlurown  from  the  rails  on 
striking  this  curve.  The  evidence  as  to  the 
speed  of  the  car  at  the  time  of  the  accident 
is  contradictory,  as  is  usual  In  such  cases; 
but  the  extreme  speed  capacity  of  the  car  is 
a  known  quantity,  and  experiments  were 
made  under  substantially  similar  conditions, 
which  seem  conclusively  to  show  that  such 
a  car  running  at  Its  highest  possible  speed 
upon  the  curve  would  keep  upon  the  track. 
If  such  a  car,  lightly  loaded,  and  running 
at  its  highest  speed,  would  pass  safely 
around  the  curve  20  times,  we  must  look  for 
some  other  cause  than  excessive  speed  to  ac- 
count for  the  derailment  which  occurred. 

The  evidence  with  regard  to  these  ex- 
periments was  objected  to  by  the  plaintiff, 
but,  we  think,  was  properly  admitted.  The 
motorman  and  conductors  in  charge  of  the 
running  of  the  experimental  car  were  experts 
in  that  business,  and  such  experiments  by 
experts  are  always  admissible  to  sustain 
their  opinions,  if  fairly  conducted.  Steph. 
Bv.  112;  Bidt  V.  Cutter,  127  Mass.  622;  Sul- 
livan T.  Com.,  93  Pa.  284,  296.  In  People  v. 
Morrlgan,  29  Mich.  4,  the  complainant  testi- 
fied that  his  coat  had  been  cut  open  and 
his  pocketbook  taken  away.  In  considering 
one  of  the  exceptions  to  the  rejection  of 
testimony  the  court  say:  "But  we  think  the 
testimony  of  the  tailor  to  whom  the  prosecu- 
tor carried  his  coat  to  be  mended,  as  to 
experiments  made  to  see  whether  such  a 
pocketbook  as  be  described  could  have  been 
taken  out  of  the  pocket  in  that  condition, 
ought  to  have  been  received."  And  upon 
this  error  a  new  trial  was  granted.  The 
question  in  the  case  at  bar  was  whether  the 
car  left  the  track  by  reason  of  being  run  at 
an  excessive  rate  of  speed.  If  the  witnesses 
in  tliis  case  liad  run  their  similar  cars 
around  the  same  curve  at  maximum  speed 
in  the  course  of  their  experience,  and  the 
cars  had  kept  to  the  track,  the  fact  would 
have  been  pertinent  evidence.  We  see  no 
objection  to  the  testimony  because  the  car 
was  run  purposely  to  solve  the  question.  1 
Gr.  Ev.  (leth  Ed.)  |  162,  p.  8.  One  very 
persuasive  circumstance  corroborates  the  evi- 
dence of  the  experiments.  Several  of  the 
passengers,  immediately  after  the  car  stop- 
ped, ran  back,  and  searched  the  line  over 
which  they  bad  come  for  some  obstacle 
which  might  have  derailed  the  car.  Evi- 
dently, in  their  minds,  the  speed  and  the 
curve  did  not  explain  the  accident    Some 
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of  the  passengers  also  testify  that  before 
the  car  left  the  track  a  Jolt  was  felt,  as  if 
one  of  the  wheels  ran  over  some  obstacle. 
Another' car  came  up  closely  behind  the  one 
which  ran  ott  the  track,  and  tne  conductor 
of  the  second  car  testlflee  that  going  very 
slowly  he  felt  a  similar  Jolt  as  he  approached 
the  place  of  the  accident  A  young  man  liv- 
ing near  by  was  attracted  to  the  scene,  and 
within  a  few  minutes  of  the  accident  picked 
up  from  the  track  a  spike,  which  was  hand- 
ed to  one  of  the  conductors,  and  preserved 
for  some  time  at  the  car  bam.  All  the  wit- 
nesses who  saw  this  spike  describe  it  as 
partly  flattened,  and  showing  marks  as  if 
it  had  been  run  over.  It  is  in  evidence  that 
at  the  time  of  this  occurrence  a  strike  of 
some  of  the  employes  of  this  company  was  in 
progress,  and  obstructions  had  been  placed 
on  its  tracks  in  Ijast  Providence  at  different 
points.  In  view  of  all  this  evidence,  it 
seems  that  the  defendant  has  abundantly 
sustained  the  burden  of  showing  that  the 
accident  was  not  occasioned  by  its  careless- 
ness. The  evening  was  dark,  a  storm  was 
approaching,  and  the  motorman  could  not 
have  seen  an  object  like  a  spike  upon  the 
rail  in  time  to  have  avoided  it  If  this  was 
the  cause  of  the  accident,  the  company  are 
In  no  wise  responslbje  for  it.  That  such  was 
the  case  we  think  is  supported  by  evidence, 
both  negative,  and  positive,  sufficient  to  con- 
vince any  unprejudiced  person. 

In  this  view  of  the  case,  the  exceptions 
taken  to  the  admission  of  evidence,  which 
were  for  the  most  part  trivial  and  immate- 
rial, need  no  discussion, 

A  new  trial  is  granted. 


(26  R.  I.  S78) 

WINNEBMAN  et  ux.  t.  ANOELIi. 

(Supreme  Court  of  Rhode  Island.     June  27. 

1904.) 

CI.017D  OR  TITLB— 1(0BT0A.0KB— BATIB]rA.CnOK— 
BICOBD. 

1.  Pending  negotiations  by  plaintifEs  for  the 
purchase  of  certain  land,  R.,  a  mortgagee,  went 
to  the  office  of  the  register  of  deeds,  and  dis- 
charged the  mortgage  on  record.  The  purchaae 
was  thereupon  completed,  and  plaintiss'  deed 
recorded,  when  two  days  thereafter  a  transfer 
of  the  R.  mortgage  to  defendant  prior  to  the 
discharge  of  record  was  recorded,  of  which 
transfer  plaintiffs  had  no  actual  knowledge. 
Held,  that  the  transfer  constituted  a  cloud  on 
complainants'  title,  which  complainants  are  en- 
titled to  have  removed. 

Bill  by  Mayor  Winnerman  and  wife  against 
Charles  O.  Angell  to  remove  a  cloud  on 
title.    Judgment  for  plaintiffs. 

Argued  before  TILLINGHAST,  DOUGLAS, 
and  BLODGETT,  JJ. 

Sheahan  &  O'Brien,  for  complainants. 
Wm.  M.  P.  Bowen,  for  respondent 

'  PER  CURIAM.  The  complainants,  having 
In  mind  the  purchase  of  a  certain  piece  of 
land  in  the  city  of  Providence,  had  the  rec- 
ords examined,  and  found  three  mortgages 


of  said  land  on  record,  among  them  one 
made  by  a  former  owner  to  Margaret  A. 
O'Reilly.  On  October  16,  1903,  Margaret  A 
O'Reilly  went  to  the  office  of  the  register  of 
deeds,  and  discharged  the  mortgage  upon  the 
record.  Thereupon,  on  October  18,  1903,  the 
complainants  completed  the  purchase,  and 
took  a  deed  of  the  same,  subject  to  the 
other  two  mortgages,  and  immediately  had 
their  deed  recorded.  October  20,  1903,  a 
transfer  of  the  O'Reilly  mortgage  to  the  re- 
spondent, dated  December  2,  1901,  was  re- 
corded, and  the  respondent  proceeded  to  ad- 
vertise the  land  for  sale  for  breach  of  con- 
ditions of  the  mortgage. 

The  only  question  presented  by  the  case 
is  whether  .  the  complainants  bad  actual 
knowledge  of  the  transfer  from  Margaret  A. 
O'Reilly  to  the  respondent  at  the  time  they 
purchased.  Gen.  Laws  1896,  c.  202,  t  2. 
The  evidence  entirely  falls  to  prove  such 
notice. 

The  recorded  transfer  is  a  cloud  upon  the 
complainants'  title,  which  they  are  entitled 
to  have  removed,  and  the  prayer  of  the  bill 
for  an  injunction  and  cancellation  of  the 
transfer  is  granted. 


(2«  R.  I.  28!) 
STATE  V.  MILLER. 
(Sapreme  Court  of  Rhode  Island.    JTone  90, 
1904.) 

PKBJUBT— UATBBIAUTT    OT    TBfittllfORT— fllAT- 

UTES — IN  DICmiEIIT. 

1.  Under  Oen.  Laws  1896.  c  285,  S  5,  provid- 
ing that  in  every  indictment  for  perjury  it  will 
be  sufficient  to  set  forth  the  substance  of  the 
offense  diarged,  and  by  what  court,  or  before 
whom  the  oath  was  taken,  averring  such  court 
or  person  to  have  had  competent  authority  to 
administer  the  same,  together  with  a  proper 
averment  to  falsify  the  matters  wherein  the  per- 
jury is  assigned,  etc.,  an  indictment  charging 
that  defendant  appeared  as  a  witness  on  the 
trial  of  a  certain  ''plea  of  trespass  on  the  case." 
and  was  duly  sworn  to  testify  the  trnth,  etc, 
touching  the  matters  in  issue  in  the  trial,  and 
that  defendant  falsely  testified  to  certain  ma- 
terial facts  specified,  was  not  objectionable  for 
failure  to  more  specifically  describe  the  issue. 

2.  Gen.  Laws  li»6,  c  276,  i  1,  provides  that 
every  person  of  whom  an  oath  or  aflSrmation 
is  or  shall  be  required  by  law,  who  shall  will- 
fully swear  or  amrm  falsely  in  regard  to  any 
matter  or  thing  respecting  which  such  oath  or 
affirmation  is  or  shall  bis  required,  shall  be 
guilty  of  perjury.  Held,  tliat  the  materiality  of 
the  matter  with  reference  to  which  the  of- 
fense was  alleged  to  have  been  committed  was 
not  an  element  of  perjury  under  such  statute. 

3.  Where,  in  an  action  of  trespass  against  a 
railroad  company,  defendant  was  charged  with 
falsely  testifying  that  a  railroad  company's 
claim  agent,  on  a  day  specified,  interviewed  de- 
fendant, who  was  a  witness  for  plaintiff,  and 
had  asked  him  to  keep  away  from  the  court  in 
which  such  case  was  then  on  trial,  and  had  of- 
fered him  the  sum  of  $50  to  do  so,  such  testi- 
mony was  admissible  and  material  so  aa  to  eoa- 
stitute  perjury  at  common  law,  since  it  tailed 
not  only  to  discredit  such  agent,  but  alao  to  dis- 
credit the  railroad  company's  defense. 

Joseph  Miller  was  Indicted  for  perjury. 
On  demurrer  to  the  indictment  Demurrer 
overruled. 
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Argued  before  STINBSS,  0.  3^  and  TIL- 
lilNOHAST  and  DOUGLAS,  JJ. 

Charles  F.  Stearns,  Atty.  Gen.,  for  the 
State.  John  W.  Hogan  and  PhlUp  S.  Knan- 
er,  for  defendant 

TILLINGHAST,  J.  This  Is  an  indictment 
for  perjnry.  It  charges.  In  substance,  that 
the  defendant  appeared  as  a  witness  for  the 
plaintiff  In  the  case  of  James  H.  Benson  t. 
The  N.  y.,  N.  H.  &  H.  B.  R.  Co.,  and  was 
duly  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  touching 
the  matters  In  Issue  In  the  trial  of  that  case, 
and  that  upon  trial  thereof  It  became  ma- 
terial to  inquire  whether  one  Ellsha  B.  Pot- 
ter, a  claim  agent  for  the  defendant,  had  on 
a  certain  day,  viz.,  on  the  10th  day  of  No- 
vember, 1902,  gone  to  see  said  Joseph  Miller, 
and  bad  asked  him  to  keep  away  from  the 
court  in  which  said  case  was  then  on  trial, 
and  had  offered  him  the  sum  of  $50.  The 
indictment  then  alleges  that  said  Joseph  Mil- 
ler falsely,  willfully,  and  corruptly  testified 
that  on  the  day  in  question  said  Potter  did 
come  to  see  him,  and  asked  him  if  he  would 
not  ke^  away  from  said  court,  and  offered 
him  $50,  whereas  in  truth  and  In  fact  said 
Miller  well  knew  that  Ellsha  B.  Potter  did 
not  go  to  see  Iiim  on  said  day,  and  did  not 
ask  him  to  keep  away  from  said  court,  and 
did  not  offer  him  the  sum  of  $50.  To  tliia 
indictment  the  defendant  has  demurred,  on 
the  grounds  (1)  that  it  does  not  sufficiently 
and  certainly  set  out  any  offense  under  the 
laws  of  tUs  state;  and  (2)  that  It  does  not 
charge  any  offense  with  sufficient  cleamesa 
and  certainty  to  answer  the  requirements  of 
the  law. 

1.  The  first  specific  objection  to  the  indict- 
ment which  defendant's  counsel  makes  nn-' 
der  this  demurrer  is  that  the  Issue  which 
was  on  trial  in  the  case  referred  to  is  not 
sufflcieDtly  described.  "It  is  not  further  de- 
scribed," he  says,  "than  by  a  certain  plea  of 
trespass  on  the  case;"  and  he  argues  that 
the  indictment  does  not  show  whether  the  is- 
sue was  in  trover,  negligence,  deceit,  or  any 
other  of  "the  various  forms  of  trespass  on  the 
case,  such  as  from  the  nature  of  the  case  it- 
self the  facts  constituting  the  alleged  false 
oath  might,  upon  their  face,  appear  to  be 
material  thereto  or  otherwise.  The  Indict- 
ment sets  out  that  a  certain  Issue  was  duly 
Joined  between  the  parties  to  the  action  re- 
ferred to  In  a  certain  plea  of  trespass  on  the 
case,  and  that  it  came  on  to  be  tried,  and 
was  tried  In  due  form  of  law,  and  that  cer- 
tain testimony  therein,  particularly  specified, 
given  by  this  defendant  In  the  course  of  that 
trial,  was  knowingly  and  willfully  false.  We 
think  this  was  clearly  sufficient  to  charge  the 
defendant  with  the  crime  of  perjury.  Gen. 
Laws  1896,  c.  285,  {  6,  reads  as  follows:  "In 
every  indictment  tor  perjury,  or  subornation 
of  perjury,  or  incitement  to  perjury.  It  sliall 
be  sufficient  to  set  forth  the  substance  of  the 


offence  charged  upon  the  defendant,  and  by 
what  court  or  before  whom  the  oath  or  af- 
firmation was  taken,  averring  such  court  or 
person  to  have  had  competent  authority  to 
administer  the  same,  together  with  the  prop- 
er averment  or  averments  to  falsify  the  mat- 
ter wherein  the  perjury  is  assigned,  without 
setting  forth  any  part  of  any  record  or  pro- 
ceeding, either  in  law  or  equity,  other  than 
as  aforesaid,  and  without  setting  forth  the 
commission  or  authority  of  the  court,  or  per- 
son or  persona  twfore  whom  the  perjury  was 
committed,  or  was  agreed,  or  promised,  or 
procured,  or  incited  to  be  committed."  Every 
requirement  of  ttiis  statute,  in  so  far  as  it 
is  pertinent  to  the  indictment  l)efore  us,  has 
been  fully  complied  with;  and  hence,  in  so 
far  as  the  form  thereof  is  brought  in  ques- 
tion, we  do  not  think  it  is  open  to  the  objec- 
tion above  made.  See  State  v.  Terline,  28 
B.  I.  530,  61  Atl.  204,  91  Am.  St  Bep.  660, 
as  to  the  effect  of  said  statute. 

2.  The  second  objection  which  coonsel 
makes  is  that  the  testimony  given  by  the  de- 
fendant at  the  trial  of  the  case  referred  to  was 
not  material  to  the  issue  therein,  and  hence, 
even  though  willfully  false,  was  not  perjury. 
Gen.  Laws  1896,  c.  276,  t  1,  provides  that: 
"Every  person  of  whom  an  oath  or  affirmation 
is  or  shall  be  required  by  law,  who  shall  will- 
fully swear  or  affirm  falsely  in  regard  to  any 
matter  or  tiling  respecting  wMch  such  oath  or 
affirmation  is  or  shall  l>e  required,  shall  be 
deemed  guilty  of  perjury."  This  language  is 
very  broad  and  comprehensive,  and  clearly 
indicates  the  Intent  of  the  Legislature  to  en- 
large tlie  scope  of  the  crime  of  perjury  as  it 
exists  at  common  law,  and  to  make  any  will- 
fully false  swearing  in  Judicial  proeeedings 
pnjury,  regardless  of  the  question  of  its  ma- 
teriality to  the  issue;  that  is,  in  effect  to 
make  it  a  statutory  offense.  See  State  v. 
Tourjee,  26  B.  I.  2S4,  68  Atl.  767.  It  will  be 
observed  that  there  la  nothing  in  the  statute 
Just  quoted  to  the  effect  that  the  false  swear^ 
ing  denounced  therein  stiall  be  material  to 
the  issue  in  order  to  make  it  perjury,  but  that 
it  is  enough  If  the  person  shall  willfully 
swear  falsely  in  regard  to  any  matter  or 
thing  respecting  which  the  oath  shall  be  re- 
quired. This  would  seem  to  I>e  as  clear  and 
comprehensive  as  language  could  make  it 
and  it  leaves  no  room  for  construction.  A 
similar  statute  of  South  Carolina,  passed  in 
1833,  was  held  to  dispense  with  the  necessity 
of  alleging  that  the  false  swearing  was  ma- 
terial to  the  issue.  State  v.  Byrd,  28  S.  .0. 
18,  4  S.  E.  793,  18  Am.  St  Bep.  660.  See 
also  Com.  v.  Maynard,  91  Ky.  131,  15  S.  W. 
62;  Mllstead  v.  Com.  (Ky.)  61  S.  W.  451. 
Under  Gen.  Laws  1896,  c.  252,  S  26:  "Every 
person  who  shall  willfully  swear  falsely  to 
any  statement  in  an  affidavit  made  by  him, 
by  means  of  which  affidavit  a  writ  of  arrest 
or  attachment  shall  have  issued  and  been 
served  by  arrest  or  attachment  shall  be 
deemed  guilty  of  perjury."  This  statute  also 
'  shows  the  intent  of  the  Legislature  to  en- 
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large  the  common-law  crime  of  perjnry,  and 
make  it  a  atatntory  offense. 

8.  But  as  tlie  Indictment  before  ns  does 
allege  that  the  matter  inquired  about  was 
material  to  the  Issue  in  the  case  referred 
to  therein,  we  will  now  consider  whether 
said  matter  was  material  thereto.  The  or- 
dinary test  of  materiality  is  whether  the 
testimony  given  could  have  probably  Influ- 
enced the  tribunal  before  whom  the  case 
was  being  tried,  upon  the  issue  involTed 
therein.  If  it  tended  to  do  so,  it  was  ma- 
terial, and  the  degree  of  materiality  is  of  no 
Importance;  for,  as  said  by  the  court  in 
Bahm  ▼.  The  State,  90  Tex.  App.  810,  17 
S.  W.  416,  28  Am.  St  R^.  911,  "If  It  be 
material  to  a  single  fact,  it  la  sufficient"  It 
need  not  be  directly  and  immediately  ma- 
terial— as,  for  instance,  that  the  witness  saw 
the  transaction  in  question,  or  that  he  heard 
the  defendant  make  an  admission  relatlTe 
thereto— "but  it  is  suffici«it  if  it  be  so  con- 
nected with  the  fact  directly  in  issue  as  to 
hare  a  legitimate  tendency  to  prove  or  dis- 
prove such  fact,  by  giving  weight  or  proba- 
bility to  the  testimony  of  the  witness  testi- 
fying thereto,  or '  otherwise."  22  A.  &  E. 
Ency.  Law  (2d  Ed.)  687,  and  cases  in  note 
8.  To  state  it  differently,  we  think  it  may 
be  laid  down  as  a  general  rule  that  any  tes- 
timony which  is  relevant  in  the  trial  of  a 
given  case  is  so  far  material  to  the  Issue  as 
to  render  a  witness  who  knowingly  and 
willfully  falsifies  in  giving  it  guilty  of  the 
crime  of  perjury.  To  illustrate:  Suppose  a 
witness  knowingly  makes  false  statements 
as  to  the  credibility  of  another  witness. 
Such  false  statements,  while  affecting  only  a 
collateral  issue  In  the  case,  are  held  to 
amount  to  perjury;  in  other  words,  the  de- 
gree of  materiality  Is  of  no  importance,  for 
if  the  testimony  tends  to  prove  the  matter 
In  hand,  it  Is  enough,  though  it  be  but  cir- 
cumstantial. 3  Greenl.  Ev.  (13th  Ed.)  {  105; 
Ciom.  V.  Pollard,  12  Mete.  228.  Thus  in  Bex 
▼.  Oiepe,  1  Ld.  Baym.  266,  it  was  said: 
"That  It  is  not  necessary  to  appear  in  an 
information  for  perjury  to  what  degree  the 
point  in  which  the  man  Is  perjured  was 
material  to  the  issue,  for  if  It  is  but  cir- 
cumstantially material.  It  will  be  perjury. 
•  •  ♦  So  If  a  witness  swears  to  the  credit 
of  another  witness,  if  It  be  false,  it  will  be 
perjury,  if  it  conduces  to  the  proof  of  the 
point  in  issue."  To  the  same  effect  Is  the 
rule  laid  down  In  Wood  v.  The  Feeble,  GO 
N.  T.  123;  People  t.  Barry,  63  Gal.  62;  State 
V.  Sutton,  147  Ind.  168,  46  N.  B.  468.  In 
People  V.  Courtney,  94  N.  Y.  490,  Andrews, 
J.,  in  delivering  the  opinion  of  the  court 
said:  "Evidence  going  to  the  credit  of  a 
witness  who  has  given  material  evidence  is 
relevant  because  It  helps  the  Jury  in  deter- 
mining the  main  issue.  The  recent  cases  sus- 
tain the  view  that  perjury  may  be  assigned 
upon  false  testimony  going  to  the  credit  of 
the  witness.  •  *  *  False  aw«»nrlng  In  re- 
spect to  such  matter  is  not  distinguishable 


In  respect  to  moral  turpitude  ftom  false 
swearing  upon  the  merits,  and  we  think 
there  la  no  Just  reason  for  refusing  to  treat 
false  swearing  as  perjury,  whenever  the  tes- 
timony is  relevant  to  the  case,  although  It 
may  not  directly  bear  upon  the  issue  to  be 
found."  In  State  of  Kansas  v.  Park,  67  Kan. 
431,  46  Pac.  718,  It  Is  held  that  the  false 
answer  of  a  defendant  who  became  a  wit- 
ness In  his  own  behalf  in  a  criminal  prose- 
cution, that  he  had  never  been  convicted 
of  a  certain  felony,  was  material,  and  that 
It  affected  his  credibility,  and  perjury  can 
be  predicated  thereon,  bi  the  case  at  bar 
the  indictment  alleges  that  It  became  ma- 
terial in  the  trial  of  the  civil  case  referred 
to  therein  to  inquire  whether  said  Ellsba  R. 
Potter  had  attempted  to  keep  this  defendant 
from  testifying  therein  by  offering  him  $50 
if  he  would  keep  away  from  the  court  That 
this  testimony  was  relevant,  under  the  rule 
above  stated,  there  can  be  no  doubt  Its 
tendency  clearly  was  to  show  that  the  de- 
fendant in  that  case  had  been  guilty  of  us- 
ing unlawful  and  corrupt  means  to  prevent 
the  plaintiff  from  having  the  benefit  of  the 
testimony  of  this  defendant  thnein,  and 
hence  it  was  of  such  a  character  as  to  throw 
discredit  not  only  upon  the  witness  Potter, 
but  also  upon  the  general  defense  set  up 
therein.  It  was  also  dearly  of  such  a  char- 
acter as  to  influence  the  jury  before  whom 
the  case  was  tried;  and  that  such  testimony, 
if  willfully  false,  was  perjury  under  our 
statute,  seems  to  us  to  be  very  clear. 

We  have  examined  the  numerous  cases 
cited  by  counsel  for  defendant  but  do  not 
find  that  In  BO  far  as  they  relate  to  statu- 
tory perjury,  at  any  rate,  they  announce  any 
materially  different  doctrine  from  that  above 
stated;  and  whether  the  Indictment  would 
be  sufficient  to  charge  the  commtm-Iaw  crime 
of  perjury  we  are  not  called  upon  to  deter- 
mine. 

The  demurrer  Is  overruled,  and  case  re- 
manded for  further  proceedings. 


on  Pa.  «W) 
RANCK  y.  BRACKBIZiL    ' 

(Supreme  CJourt  of  Pennsylvania.    June  19^ 
1901.) 

BBKAOH    or   ICABRIAOK   PBOKIBB— KVIDENCK. 

1.  In  an  action  for  breach  of  promise  of  mar- 
riage, the  qnestion  at  Isaae  was  which  of  the 
parties  to  the  contract  was  responsible  for  the 
breach.  Plaintiff  testified  that  she  heard  de- 
fendant, after  a  date  had  been  set  for  the  mar- 
riage, say  to  his  mother  that  be  proposed  to  con- 
sider the  matter  before  he  married  her.  Held, 
that  evidence  on  the  part  of  plaintiff's  father 
and  annt,  that  she  told  them  wliat  she  had 
beard  defendant  say,  was  mere  hearsay. 

Appeal  from  Court  of  Oommon  Pteai^ 
Lancaster  County. 

Action  by  Elizabeth  Banck  against  Pres- 
ton E.  BrackbiU.  Judgment  for  plaintiff  and 
defendant  appeals.    Beversed. 
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There  was  no  controversy  as  to  the  fact 
of  an  engagement  to  marry.  The  dispute 
turned  on  the  question  as  to  which  party  had 
broken  the  contract  Plaintiff  testified  that 
July  2,  1901,  bad  been  set  for  the  marriage, 
but  that  on  the  evening  of  June  26.  1901, 
she  overheard  the  defendant  say  to  his  moth- 
er that  he  protrased  to  study  over  It  before 
he  -would  marry  her.  PlalntlfTs  counsel  then 
made  the  following  offer:  "Mr.  Davis:  I 
offer  to  show  that  she  narrated  to  her  father 
and  her  aunt  the  conversation  that  she  heard 
between  the  defendant  and  his  mother  down- 
stairs. (Objected  to  by  the  defendant  as 
Incompetent  and  irrelevant.)  The  Court: 
Yon  do  not  propose  to  ask  her  what  she 
told  her  father  and  her  auht,  but  simply  to 
ask  her  whether  she  repeated  to  her  father 
and  to  her  aunt  the  conversation  which  she 
overheard,  without  going  Into  the  terms  of  It? 
Mr.  Davis:  Yes.  (Objection  overruled.  De- 
fendant excepts.)  Q.  State  whether  or  not 
you  told  your  father  and  your  aunt  on  that 
same  evening,  after  you  went  upstairs,  of 
the  conversation  you  heard  between  the  de- 
fendant and  his  mother.  A.  I  did.  Mr. 
Hensel:  John  D.  Ranck  and  hla  sister  both 
being  on  the  stand,  it  is  assumed,  as  I  un- 
derstand, to  ask  them  a  question  whether  or 
not  this  woman  told  them  of  a  certain  con- 
versation which  she  heard,  and  the  contents 
of  that  conversation.  Yonr  honor  will  soe 
that  I  get  an  objection.  The  Court:  What  is 
you  objection?  Mr.  Hensel:  If  It  Is  under- 
stood that  the  court  has  already  ruled  and 
said  it  will  admit  that  offer  of  the  gentle- 
man to  prove  by  John  D.  Randc  and  his 
sister,  I  want  an  objection  to  it  as  incom- 
petent, irrelevant,  and  immaterial." 

Argued  before  MITCHELL,  O.  J.,  and 
DEAN,  BROWN,  POTTER,  and  THOMP- 
SON, JJ. 

W.  U.  Hensel  and  0.  R.  Kline,  for  appel- 
lant.   T.  B.  Holahan  and  B.  F.  Davis,  for 

appellee. 

POTTER,  J.  This  was  an  action  for  dam- 
ages for  breach  of  promise  of  marriage.  The 
verdict  was  for  the  plaintiff,  and  the  defend- 
ant here  complains  chiefly  of  the  admission 
of  certain  testimony.  The  plaintiff,  having 
testified  of  a  very  long  courtship,  and  that 
July  2,  1901,  had  been  set  for  the  marriage, 
said  that  on  the  evening  of  June  26,  1901, 
she  overheard  the  defendant  say  to  hla 
mother  that  he  proposed  to  study  over  it  be- 
fore he  would  marry  her.  Against  the  ob- 
jection of  the  defendant,  she  was  permitted 
to  testify  that,  shortly  after  hearing  the 
declaration  by  the  defendant,  she  told  her 
father  and  aunt  of  it.  They  were  then  iter- 
mltted  to  testify  to  what  the  plaintiff  had 
told  them  that  she  had  overheard.  The 
fact  of  a  long  standing  engagement  to  marry 
was  not  disputed.    The  Inquiry  was  as  to 


who  was  at  fault  for  the  breach  of  tlie 
contract.  The  defendant  denied  that  he  htd 
used  the  language  in  question  in  conversing 
with  his  mother,  and  said  that  he  had  never 
refused  to  marry  the  plaintiff.  The  conver- 
sation between  the  defendant  and  his  mother 
was  not  an  Important  or  essential  element 
In  the  case.  ■  It  may  have  been  some  indica- 
tion of  his  mental  attitude  toward  the  plain- 
tlfC,  but  it  was  not  evidence  that  he  had 
broken,  or  resolved  to  break,  his  contract 
The  important  fact  to  be  estebllshed  was 
the  breach  of  the  promise  of  marriage.  It 
may  be  that  tlie  direct  testimony  bearing 
upon  the  question,  and  obvious  Inferences 
from  the  undisputed  evidence,  would  have 
been  sufficient  to  satisfy  the  Jury  that  the 
defendant  broke  the  engagement  But  the 
plaintiff  was  not  satisfied  with  these.  She 
was  permitted,  without  objection,  to  testify 
to  the  fact  of  the  conversation  itself,  and  to 
what  she  heard  the  defendant  say  to  his 
mother.  She  had  the  full  benefit  before  the 
Jury  of  her  stetement  in  that  respect  and 
wl-ttt  that  she  should  have  been  content 
As  to  whether  or  not  she  repeated  what  she 
had  heard  to  two  persons  or  to  ten  persons 
made  no  difference.  It  was  nothing  more 
than  her  own  narrative  of  a  transaction  then 
past,  and  could  not  be  considered  as  part  of 
the  res  gestce.  We  can  only  regard  the  call- 
ing of  .the  father  and  the  aunt  to  testify  to 
what  the  plaintiff  said  to  them  as  an  at- 
tempt to  introduce  hearsay  evidence^  not 
Justified  under  any  exception  to  the  general 
rule  wliich  forbids  it  To  permit  it  In  this 
case  would  be  to  open  the  door  to  a  dan- 
gerous facility  for  increasibg  the  number  of 
witnesses,  by  the  easy  process  of  admitting 
all  those  to  whom  the  plaintiff  in  her  gilef 
and  indignation  might  have  seen  fit  to  re- 
hearse her  version  of  what  had  occurred. 
We  are  unable  to  see  in  this  Instance  any  ex- 
ceptional circumstances  such  as  must  be 
found  in  order  to  Justify  the  admission  of 
proof  of  prior  unsworn  stetemento  of  the 
witness.  It  Is  true  that  the  testimony  was 
conflicting,  bnt  that,  of  itself,  was  not  soffl- 
cient  It  was  not  alleged  that  the  plalntlfl 
had  herself  made  any  inconsistent  state- 
ments, nor  was  there  any  attempt  to  impeach 
her  general  character  for  tmth,  or  to  show 
that  she  had  recently  fabricated  the  state- 
nient  as  to  the  conversation  which  shu  had 
overheard.  We  are  not  able  to  Justify,  xsfioa 
any  sound  principle,  the  introduction  of  the 
testimony  of  the  father  and  the  annt  as  to 
;acts  about  which  they  had  no  personal 
knowledge.  In  the  eye  of  the  Jnry,  they  gave 
to  the  case  of  the  plaintiff  the  apparent 
strength  of  three  witnesses  instead  of  one. 
The  result  could  hardly  have  been  other  than 
prejudicial  to  the  defendant 

The  first  second,  and  tUrd  specifications 
of  error  are  sustained,  and  the  Judgment  is 
reversed,  with  a  venire  facias  dS' novo. 
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UILLBB  T.  MIIiLBB. 

(Sapreme  Court  of  Pennsylvania.     June  15, 
1904.) 

jXTDomnr— oPKinHG — BtraDisN   of  proof. 

1.  On  a  motion  to  open  a  judgment  after  a 
■cire  facias  to  revive  the  judgment  had  been  is- 
sued, to  which  writ  a  plea  of  payment  had  lieen 
filed,  an  agreement  was  entered  into  for  yuch 
opening,  to  determine  how  much  was  due  on 
the  debt  sued  on.  No  plea  of  payment  or  other 
plea  was  entered  or  ordered  to  be  entered. 
Held,  that  the  bnrden  was  on  plaintifC  to  show 
the  original  debt  which  the  judgment  was  in- 
tended to  secure. 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

Action  by  Henry  E.  Miller  against  Eme- 
Une  S.  Miller.  From  an  order  dismissing  ex- 
ceptions to  the  auditor's  report,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  FELL,  POTTER,  and  THOMPSON, 
JJ. 

W.  U.  Hensel  and  H.  M.  North,  for  ap- 
pellant B.  F.  Davis  and  A.  S.  Hersbey,  for 
appellee. 

POTTEB,  J.  .  In  the  estimatloii  of  counsel 
for  the  appellant,  one  of  tbe  principal  ques- 
tions involved  In  this  appeal  Is  tbe  effect  of 
a  plea  of  payment  to  a  Judgment  opened  up- 
on petition  for  tbe  purpose  of  determining 
the  amount  due  upon  it  Of  course.  If  when 
tbe  Judgment  was  opened  the  defendant  bad 
pleaded  payment,  with  no  other  plea,  it 
would  bare  constituted  a  confession  of  tbe 
cause  of  action  upon  wblcb  tbe  Judgment 
was  entered,  and  the  record  of  tbe  Judgment 
would  have  been  prima  facie  evidence  of  tbe 
right  of  tbe  plaintiff  to  recover  the  amount 
of  the  bond.  But  we  do  not  find  from  tbe 
.record  that  any  plea  to  tbe  Judgment  was 
ever  filed.  It  does  appear,  and  tbe  auditor 
bas  found  as  a  fact  that  the  Judgment  was 
declared  in  tbe  court  of  common  pleas  to 
bare  been  fraudulently  confessed  for  tbe  pur- 
pose of  depriving  tbe  widow  of  ber  dower 
rights.  But  as  to  tbe  daughter  that  verdict 
was  not  conclusive.  Bat  tbe  record  further 
shows  that  upon  tbe  petition  of  the  daughter 
and  the  widow,  setting  forth  that  tbe  Judg- 
ment was  only  collateral,  and  praying  that 
it  be  opened,  and  they  be  allowed  to  defend 
against  it,  tbe  court  did  grant  a  rule  to  show 
cause  why  the  Judgment  should  not  be  open- 
ed. Subsequently  tbe  matter  was  referred 
to  an  auditor,  and  tbe  following  agreement 
was  entered  of  record  March  19,  1901:  "It 
is  admitted  by  all  tbe  counsel  present  that 
tbe  Judgment  to  April  term,  1805,.  No.  851, 
and  the  revival  thereof  by  sci.  fa.  to  January 
term,  1901,  No.  58,  shall  be  opened  for  the 
purpose  of  determining  how  mucb  is  due 
thereon,  and  that  the  auditor  in  tbe  orphans' 
court  In  tbe  estate  of  Hiram  K.  Miller  shall 
inquire  and  determine  bow  much  is  due 
thereon,  if  anything,  subject  to  all  the  rights 
of  all  tbe  parties  that  tbey  would  have  in  a 


trial  and  determination  of  that  fact  by  a 
Jury."  The  auditor  appointed  by  tbe  or- 
plians'  court  In  this  proceeding  was  tbe  same 
gentleman  who  was  appointed  as  auditor  by 
tbe  court  of  common  pleas  to  report  upon  the 
petition  for  the  opening  of  tbe  Judgment 
Tbe  attitude  in  which  tbe  case  then  stood  is 
shown  by  tbe  following  extract  from  tbe  au- 
ditor's report:  "In  tbe  present  case  tbe 
Judgment  was  opened  to  find  what  is  due  on 
it  by  decree  made  on  tbe  agreement  of  tbe 
parties,  tbey  each  reserving  for  themselves 
all  tbe  rights  tbey  would  respectively  have 
in  a  Jury  trial.  There  is  no  direction  to  tbe 
defendant  to  plead  payment  nor  any  other 
plea,  nor  does  the  agreement  provide  for  the 
consideration  of  tbe  matter  as  though  any 
Rpecial  plea  had  been  pleaded.  We  do  not 
feel  called  on  to  decide  what  would  be  the 
position  of  tbe  respective  parties  In  this  in- 
quiry, so  far  as  concerns  tbe  burden  of  proof, 
if  we  were  dealing  with  an  absolute  Judg- 
ment We  have  found  as  a  fact  that  this 
Judgment  was  not  given  as  an  absolute  obli- 
gation, but  so  far  as  Henry's  rights  in  It  go, 
only  as  collateral  security  for  what  might  lie 
found  due  to  blm  from  Hiram  when  settle- 
ment came  to  be  made  between  tbem.  If 
this  finding  la  correct  we  think  no  presump- 
tion arises  in  this  case  from  tbe  mere  giving 
of  the  Judgment  or  bond  that  tbe  whole  sum 
named  in  It  was  then  dtie;  and  that  the 
mere  offer  of  it  for  this  reason  would  not 
throw  on  tbe  defendant  the  burden  of  dis- 
proving it  It  appears  to  us  that  the  bnrden 
rather  lies  on  Henry  E.  Miller  to  show  what 
tbe  Judgment  is  collateral  for;  In  other 
words,  to  prove  tbe  primary  indebtedness 
which  it  was  Intended  to  secure."  We  agree 
'  with  the  conclusion  of  the  auditor  that  when 
tbe  Judgment  was  opened,  and  was  shown  to 
be  collateral  only,  the  bturden  of  proving 
what,  if  anything.  It  stood  for,  was  niton  the 
creditor  whom  It  was  intended  to  secure. 
Tbe  record  in  tbe  common  pleas  showed  that 
this  Judgment,  in  so  far  as  the  rights  of  the 
widow  were  concerned,  bore  tbe  brand  of 
Collusion  and  fraud;  and  this  might  well 
lead  to  an  order  for  its  opening  to  a  defense 
In  tbe  interest  of  the  daughter  free  of  all 
restrictions.  We  can  see  nothing  in  the  rec- 
ord to  Justify,  and  are  therefore  at  a  loss  to 
understand,  the  concession  In  the  opinion  of 
the  orphans'  court  that  tbe  pleas  admitted 
the  Judgment,  and  that  tbe  Judgment  was 
opened  upon  terms.  If  this  were  true,  tbe 
position  taken  by  the  auditor  would  have 
been  wrong.  Our  examination  of  tbe  record 
leads  ns  to  tbink  that  tbe  auditor  was  right 
in  holding  that  the  opening  of  the  Judgment 
by  the  court  of  common  pleas  was  without 
restrictions;  and,  that  being  so,  under  the 
well-known  rule  the  burden  of  proof  was  up- 
on the  plaintiff  as  in  all  other  cases.  It  it 
true  that  a  writ  of  scire  facias  to  revive  the 
judgment  was  issued,  and  to  that  writ  a  plea 
of  payment  was  filed.  But  that  proceeding 
went  no  further.    It  was  entirely  separata 
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and  distinct  from  the  proceedings  in  wUcb 
the  original  Judgment  was  entered,  and  the 
plea  filed  in  the  scire  facias  cannot  be  con- 
sidered as  in  the  original  Judgment.  In  scire 
facias  the  writ  recites  the  original  Judgment; 
and  constitutes  the  declaration  to  which  the 
defendant  must  plead.  The  purpose  of  the 
scire  facias  was  only  to  give  notice  to  the 
defendants  to  come  in  and  show  cause  why 
execution  should  not  Issue  upon  the  original 
Judgment.  The  opening  of  the  original  Judg- 
ment was  a  matter  resting  in  the  sound  dis- 
cretion of  the  court  of  common  pleas,  and,  if 
it  was  opened  without  conditions,  as  in  this 
case,  the  plaintiff  is  put  to  the  proof  of  cause 
of  action  precisely  as  if  no  Judgment  had 
been  entered.  Harris  t.  Harris,  154  Pa.  601, 
26  Atl.  617;  Sossong  t.  Rosar,  112  Fa.  197, 
3  Ati.  768. 

This  disposes  of  the  principal  question  rais- 
ed by  this  appeal.  Into  the  numerous  in- 
stances wherein  it  is  alleged  tliat  errors  were 
made  in  the  findings  of  fact  by  the  auditor 
and  approved  by  the  court  below,  we  cannot 
enter.  There  was  evidence  to  support  the 
findings,  and  the  exhaustive  report  of  the 
learned  auditor  shows  that  it  received  care- 
ful consideration. 

The  assignments  of  error  are  all  dismissed, 
and  the  decree  of  the  orphans'  court  is  af- 
firmed, at  the  cost  of  the  appellant 


(ao»  Pa.  6U) 

YOUNG  V.  GEISKE  et  al. 

(Supreme  Court  of  Pennsylvania.    June  15, 
1904.) 

TBADE   LIBKI<— EVIDENCE— FLEADINO. 

1.  Plaintiff  sued  to  recover  damages '  caused 
by  a  publication  relating  to  the  value  of  shares 
of  stock  which  he  had  advertised  to  sell  at  pub- 
lic sale.  Held,  that  he  must  show  not  only  that 
the  publication  was  false  and  malicious,  but 
also  that  it  had  caused  special  pecuniary  dam- 
ages. 

2.  In  an  action  to  recover  for  a  libel  in  a  pub- 
lication relating  to  stock  offered  by  plaintiff  for 
sale,  where  defendant  fails  to  demur  to  the 
statement  on  the  ground  that  it  does  not  ex- 
presaJy  aver  falsity  and  malice,  he  cannot  raise 
the  objection  after  trial,  where  the  evidence 
shows  the  publication  was  malicious  and  false. 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Action  by  Harry  a  Young  against  A.  W. 
Oeiske  and  C.  R.  Strickler  to  recover  dam- 
ages for  trade  libel.  Judgment  for  plaintiff, 
and  defendants  appeal.    AflBrmed. 

The  following  was  plaintUTs  statem^it: 
"The  plaintiff  avers  that  on  or  about,  and 
for  a  long  time  prior  to,  December  15,  1900, 
he  was  the  owner  of  121  shares  of  stock  In 
and  of  the  Columbia  Flint  Company,  a  cor- 
poration doing  business  in  the  county  o' 
Lancaster,  and  said  stock  was  worth  at  n 
fair  valuation,  at  public  sale,  $75  per  share, 
and  had  sold  at  that  price  very  shortly  be- 

f  1.  See  Libel  and  Slaader,  voL  12,  Cent  Dig.  {( 
3S».  390. 


fore  the  occurrence  hereinafter  recited,  and 
tliat  its  par  value  was  |50  per  share,  and  it 
paid  large  dividends;  that  some  time  prior 
to  December  15,  1900,  A.  S.  Jackson,  auc- 
tioneer, at  the  request  of  plaintiff,  advertised 
said  stock  at  public  sale  at  Hotel  Columbia, 
in  the  borough  of  Columbia;  that  the  de- 
fendants, for  the  purpose  of  depreciating  the 
value  of  said  stock,  and  to  prevent  its  sale 
at  a  fair  market  price,  and  contriving  to  in- 
jure and  depreciate  the  property  of  plain- 
tiff, wrote,  published,  and  caused  to  be  print- 
ed and  published  in  the  Columbia  Daily  Spy,, 
a  newspaper  published  In  the  borough  of 
Columbia,  a  notice,  of  which  the  following 
is  a  copy: 

"  'Notice.  The  dividend  of  5  per  cent  on 
the  capital  stock  of  the  Oolumbla  Flint  Com- 
pany, as  announced  In  the  papers  of  the 
12th  inst,  was  illegally  declared,  and  can- 
not be  paid  owing  to  lack  of  funds  in  the 
treasury. 

"  'The  company's  plant  has  not  been  in 
operation  for  a  long  time. 

"  'A  Director.' 

"That  both  of  said  defendants  caused  said 
notice  to  be  vrritten,  published,  and  circu- 
lated on  December  12,  13,  and  14,  1900,  and 
procured  and  paid  for  such  publication,  with 
the  intent  and  purpose  of  depreciatijig  the 
value  of  said  stock  and  of  preventing  its 
sale  at  a  fair  price,  and  that  said  notice  wab 
widely  read,  and  so  prejudiced  and  affected 
the  sale  of  said  stock  that  whereas  it  was 
worth  $75  per  share,  and  would  liave  brought 
that  price,  it  sold  for  the  sum  of  $13  per 
share,  and  no  higher  price  could  be  obtained 
for  it  by  reason  of  said  publication. 

"Wherefore  plaintiff  suffered  damages  and 
was  injured  to  the  amount  of  the  dlflereoce 
between  $75  per  share,  which  said  stock 
was  worth,  and  $13  per  sbare^  at  which  said 
stock  was  and  only  could  be  sold. 

"Wherefore  plaintiff  iias  suffered  damages 
from  defendants  to  the  amount  of  $10,000, 
and  Is  enUUed  to  recover  the  same  in  this 
action." 

At  the  trial  the  plaintiff  offered  evidence 
tending  to  show  that  the  publication  was 
false  and  malicious. 

Defendants  presented  this  point:  "Under 
the  law,  the  pleadings,  and  the  evidence,  the 
verdict  should  be  for  the  defendant"  An- 
swer: "Refused." 

Plaintiff  presented  this  point:  "If  the  Jury 
believe  from  all  the  evidence  in  the  case  that 
the  defendants  published  the  notice  signed 
'A  Director,'  maliciously,  for  the  purpose  of 
depreciating  the  value  of  the  stock;  that  the 
statements  therein  contained,  or  a  material 
portion  of  them,  were  false;  and  that  the 
effect  of  the  publication  was  to  make  the 
stock  sell,  at  a  fair  public  sale,  below  its 
real  market  value,  they  should  find  for  the 
plaintiff  in  such  amount  as  will  fairly  com- 
pensate him  for  his  loss."  Answer:  "We 
say  to  you  that  if  the  Jury  believe  from  all 
the  evidence  in  the  case  that  the  defendants 
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published  tbe  notice  signed  'A  Director,'  ma- 
liciously, tor  the  purpose  of  depredatlnJE  the 
▼alne  of  the  plaintiff's  stock,  and  the  effect 
of  the  false  publication  was  intended  to  and 
did  depreciate  the  stock  of  the  plaintiff,  in 
such  case  the  Jury  can  find  for  the  plaintiff, 
in  accordance  with  tbe  rules  as  laid  down 
In  the  general  charge,  to  which  reference  is 
made.  With  this  explanation  the  point  is 
affirmed." 

Argued  before  MITCHBLL,  O.  J.,  and 
DEAM,  FBLI4  POITEB,  and  THOMPSON, 
JJ. 

John  A.  Coyle  and  H.  M.  North,  for  ap- 
pellants. W.  K.  Brinton  and  W.  U.  Hensel, 
for  appellee. 

PELL,  J.  This  action  was  to  recovw 
damages  sustained  by  the  plaintlfF  by  rea- 
son of  a  publication  which  depreciated  the 
value  of  shares  of  stock  which  he  had  ad- 
vertised to  be  sold  at  public  sale.  Tbe  main 
ground  on  which  a  reversal  of  the  judgment 
is  sought  is  that  the  pleadings  did  not  aver 
falsity  and  malice.  The  words  constituting 
tbe  offense  were  set  out  fully  and  exactly  in 
the  statement  of  claim,  and  special  damages 
were  alleged,  and  the  ground  and  extent 
thereof  were  stated  with  particularity.  It 
was  averred  that  "the  defendants,  for  tbe 
purpose  of  depredating  tbe  value  of  tbe 
stock  and  preventing  a  sale  thereof  at  a  fair 
market  price,  and  contriving  to  injure  and 
depreciate  the  value  of  the  property  of  tbe 
plaintiff,  wrote,  published,  and  Caused  to  be 
printed  and  published,"  etc.,  in  a  newspaper, 
a  notice  tbat  the  dividend  on  the  stock  of 
tbe  company  had  been  illegally  declared  and 
could  not  be  paid  for  lack  of  funds,  and  tbat 
tbe  company's  plant  had  not  been  in  oper- 
ation for  a  long  time.  The  defendants 
pleaded  not  guilty,  and  at  the  trial  added  the 
plea  of  Justlflcation  and  attempted  to  prove 
the  truth  of  the  publication.  The  Jury  were 
instructed  that  there  could  be  no  recovery 
without  proof  that  the  publication  was  false, 
that  it  was  malicious,  and  that  it  had  caused 
tbe  plaintiff  special  pecuniary  damage. 

It  is  by  no  means  clear  that  the  state- 
ment would  not  have  been  good  on  demur- 
rer. Dnder  tbe  procedure  act  of  1887  all 
matters  of  substance  essential  to  a  good 
cause  of  action  must  be  set  out  with  clear- 
ness and  precision,  but  the  use  of  technical 
words  is  not  required.  An  action  for  words 
spoken  concerning  a  thing  is  in  some  re- 
spects like  an  action  for  slander,  and  in  oth- 
ers like  an  action  for  malicious  prosecution. 
As  in  slander,  the  words  tliat  constitute  the 
offwse  must  be  set  out  in  tbe  declaration; 
and,  as  In  malicious  prosecution,  tbe  action 
cannot  be  sustained  without  showing  malice 
and  want  of  probable  cause.  Notes  to  Burtch 
V.  Nickerson,  1  Am.  Lead.  Cases,  80.  In  Jag- 
gard  on  Torts,  vol.  1,  p.  651,  it  is  said  that  "in 
wrongs  of  this  description,  as  in  libel  and 
slander,  the  words  which  constitute  tbe  of- 
fense must  be  set  out  exactly  in  the  com- 


plaint or  declaration,  and  special  damages 
must  be  alleged.  In  cases  where  character 
is  at  stake,  the  presumption  is  in  favor  of 
the  party  defamed;  but  there  is  no  similar 
presumption  In  favor  of  a  man's  title  or  tbe 
quality  of  liis  merchandise.  Unless  he  shows 
falsehood,  he  shows  no  case  to  go  to  the 
Jury."  This  case  was  tried  on  its  merits, 
without  objection  to  the  pleadings.  The  evi- 
dence showed,  and  the  Jury  found,  both 
falsity  and  malice,  and  we  see  no  sufficient 
reason  to  Interfere  with  the  Judgment.  All 
of  the  assignments  of  error  are  overruled, 
and  the  Judgment  la  affirmed. 


(2I»  Pa.  S22) 
In  re  HEATHCOTB'S  ESTATE. 
Appeal  of  BAUOHMAN. 

(Supreme  Court  of  Pennaylvania.     June  IS, 
1901.) 

WIIX4i— CORSISUCnOR— CHABOS  OR  BBAI.TT. 

1.  An  Intent  to  charge  the  real  estate  with  the 
paynient  of  l^acies  will  not  be  inferred  from 
the  mere  fact  that  there  la  a  deficiency  of  per- 
sonal estate. 

2.  Testator  left  a  widow  and  five  children,  and 
gave  to  his  widow  an  estate  for  life,  or  as  long 
as  she  remained  unmarried.  He  directed  his 
wife,  as  executrix,  to  convey  a  factory  to  two 
of  the  children,  and  at  her  discretion  to  pay  over 
to  the  other  three  children  tbe  sum  of  $2,500 
each,  and  authorised  her  to  sell  an^  of  the  real 
estate  except  the  factory,  and  divide  the  pro- 
ceeds among  the  children,  share  and  share  alike. 
Tbe  widow  conveyed  tbe  factory  to  the  chil- 
dren named,  and  had  the  personal  property 
awarded  to  her,  and  also  sold  the  remainder  of 
the  real  estate.  Held,  that  the  proceeds  of  the 
real  estate  should  have  been  divided  equally 
among  tbe  five  children,  the  legacies  not  oeing 
chargeable  thereon. 

Appeal  from  Orphans'  Court,  Tork  Connty. 

In  the  matter  of  the  estate  of  L.  K.  Heatli- 
cote.  From  a  decree  sustaining  exceptions  to 
auditor's  report,  £llen  Baughman  appeals. 
Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  PELL,  POTTER,  and  THOMPSON, 
JJ. 

Charles  A.  Hawkins  and  J.  S.  Black,  for  ap- 
pellant. John  A.  Hoober,  William  O.  Alloi, 
George  B.  Neff,  and  Henry  C.  Niles,  for  ap- 
pellees. 

FEX.L,  J.  The  testator  left  surviving  him 
a  widow,  who  is' the  executrix  of  his  will,  and 
five  children.  He  gave  all  of  his  estate  to  his 
vridow  for  life,  or  as  long  as  she  remained 
his  widow.  He  directed  her,  in  her  discretion, 
as  executrix,  to  convey  a  factory  property  to 
two  of  his  children,  and  to  pay  to  each  of 
the  remaining  three  $2,500.  He  authorised 
her  to  sell  the  remainder  of  his  real  estate, 
and  to  divide  the  proceeds  equally  among 
all  of  his  children.  The  widow  conveyed  tbe 
factory  property  to  the  two  children  named, 
and  filed  a  partial  account  of  the  personal 
estate,  in  which  she  charged  herself  with  tbe 
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amoiiDt  of  tbe  inventory,  |18,666,  and  claimed 
credit  for  stocks  nnsold  appraised  at  $6,700. 
The  balance  for  distrlbTition,  |4,200,  was 
awarded  to  ber  on  tbe  8tq;)posltlon  that,  since 
tbere  was  no  bequest  over,  sbe  took  tbe  per- 
sonal estate  absolntely.  Sbc  sold  tbe  re- 
mainder of  tbe  real  estate,  and  on  tbe  audit 
of  ber  account  tbe  balance,  $S,900,  was 
awarded  in  equal  shares  to  tbe  testator's  fire 
children.  Exceptions  to  tbe  report  of  tbe 
auditor  were  sustained  by  tbe  orphans'  court, 
and  the  fund  was  awarded  to  the  three  chil- 
dren to  whom  bequests  of  $2,500  each  were 
made,  in  part  payment  thereof. 

The  part  of  the  will  to  be  considered  is 
this:  "I  give  and  bequeatb  to  my  beloved 
wife  Sarah  Heatbcote  all  my  property,  real 
and  personal,  during  ber  lifetime  or  while  she 
remains  my  widow,  directing  ber  at  any  time 
after  my  decease,  as  my  executrix,  to'  deed 
the  factory  property  located  on  Baltimore 
street  In  tbe  borough  of  Glen  Rock,  Tork 
county,  Pennsylvania,  to  my  son  Spurgeon 
Heatbcote,  and  my  daughter  Ellen  Bangb- 
man,  and  at  ber  discretion  as  executrix,  also 
pay  over  to  my  daughters  Lottie  Lntz  and 
Mary  Jane  Heatbcote  and  my  son  Lloyd 
Heatbcote  each  the  sum  of  $2,600.  It  Is  my 
will  that  my  executrix  be  authorized  to  sell 
any  of  my  real  estate,  except  tbe  factory 
named  above,  to  any  person  whom  sbe  may 
see  proper,  and  divide  tbe  proceeds  of  such 
sale  share  and  share  alike  among  my  chil- 
dren or  their  legal  representatives." 

Tbe  testator  evidently  intended  to  give  bis 
widow  an  estate  for  life  only,  or  widowhood. 
In  bis  real  and  personal  estate,  with  remain- 
der to  bis  children,  each  to  take  not  an  equal, 
but  a  designated,  share.  If  his  intention  in 
regard  to  the  estate  which  bis  widow  should 
take  In  the  personalty  is  defeated  by  a  con- 
struction which  the  law  places  on  his  will, 
and  tbe  shares  of  three  of  his  children  are 
diminished  thereby,  tbe  court  cannot  give 
effect  to  bis  intention  under  tbe  changed  cir- 
cumstances by  writing  a  new  will  for  him. 
The  executrix  bad  a  discretion  wben  to  sell 
the  real  estate  not  specially  devised,  but  the 
direction  to  divide  the  proceeds  of  the  sale 
share  and  share  alike  among  all  tbe  children 
was  mandatory.  That  he  intended  equality 
of  distribution  la  only  a  surmise,  since  we 
bare  no  knowledge  of  tbe  value  of  tbe  fac- 
tory property.  But  bis  Intention  In  this  re- 
gard Is  not  open  to  inquiry  in  view  of  bis 
distinct  and  positive  direction  as  to  what 
each  child  should  take.  This  direction  would 
prevail  against  an  expressed  intention  to 
make  an  equal  division.  McKibbln's  Estate, 
207  Pa.  1,  56  Atl.  62. 

Tbere  was  not  a  conversion  of  the  real  es- 
tate. There  was  nothing  in  tbe  will  from 
which  an  intention  to  charge  the  legacies  on 
tbe  land  can  be  Inferred.  Tbere  was  no  direc- 
tion to  sell  it,  no  necessity  to  sell  It  in  order 
to  carry  out  tbe  provisions  of  tbe  will,  and 
no  blending  of  t^ie  real  and  personal  as- 
sets which  shows  an  intention  to  create  a 


fund  and  bequeath  It  as  money.  The  person- 
al estate  is  the  primary,  and  prima  fade  the 
exclusive,  fund  for  tbe  Tfttymeat  of  legacies, 
and  an  Intention  to  charge  tbe  real  estate 
will  not  be  inferred  from  tbe  mere  fact  that 
tbere  is  a  deficiency  of  personal  estate.  Du- 
van's  Estate,  146  Pa.  176,  23  Atl.  281. 

Tbe  decree  is  reversed,  and  it  is  now  di- 
rected that  dlstrlbntion  b«  made  In  aocoid- 
anee  wUb  this  oplniMi. 


(»»  Ps.ai) 
la  t»  TUCEBB'S  B8TATB. 

Appeal  of  PEOPLE'S  TRUST,  8AVIMOS  * 
DEPOSIT  OO. 

(Supreme  Court  of  Pennsylvania.    June  16, 
1904.) 

wnx— coNSTBUonoN-r-BioRTB  OF  Futnn. 

1.  Testatrix  gave  the  residue  of  her  estate  to 
her  daughter,  with  the  provision  that  "no  por- 
tion of  my  estate  shall  tail  to  my  hasbano  or 
to  bis  relatives  on  his  father's  or  mother's  side ; 
bat  in  case  of  the  death  of  my  daughter  without 
her  having  heirs,  my  estate  is  to  fall  to  ua 
mother,  wnich  In  ease  of  her  death  before  ancii 


property  shall  fall  into  her  hands,  then  it  is 
to  fall  to  her  heirs  lind  legal  representatives." 
The  mother  of  testatrix  died  first  and  then  tbe 


daughter.  Held,  that  neither  the  fansband  nor 
his  relatives  could  claim  through  the  daughter 
as  the  heir  of  her  grandmother. 

Appeal  from  Orpbans'  Gonrt,  Lancaster 
County. 

In  tbe  matter  of  the  estate  of  Esther  K. 
Tucker.    From  a  decree  dismissing  excep- 
tions to   adjudication,   tbe  People's  Trust,  ° 
Savings  A  Deposit  Company,  administrator 
of  Mabel  v.  Tucker,  appeals.    AflBrmed. 

Argued  before  MITCHELL,  O.  J.,  and 
DEAN,  FELL,  POTTER,  and  THOMPSON. 
JJ. 

H.  Frank  Esbleman,  for  appellant  W.  T. 
Brown  and  D.  F.  Magee,  for  appellees. 

PER  CURIAM.  The  tesUtrlz  provided  in 
her  wUl  that  "It  is  my  will  that  all  the  re- 
maining portion  of  my  estate  of  every  kind 
aball  fall  to  my  daughter,  Mabel  Viola  Tuck- 
er, but  under  the  following  restrictions,  viz.: 
I  Intend  that  no  portion  of  my  estate  shall 
fall  to  my  husband,  Alva  J.  Tucker,  or  to  his 
relatives  on  bis  father's  or  motba-'s  side; 
but  in  case  of  the  death  of  my  daughter 
without  her  having  heirs,  my  estate  is  to 
fall  to  my  mother,  Deborah  Jackson,  which 
in  case  of  her  death  before  said  property 
shall  fall  Into  her  hands,  then  it  is  to  fall 
to  her  heirs  and  legal  representatives."  Tbe 
actual  Intent  is  perfectly  clear  that  the 
death  of  ber  daughter  "without  having 
heirs"  means  without  having  a  child  or  chil- 
dren, and  that  In  no  case  was  any  part  of 
the  estate  to  go  to  testatrix's  husband  or 
bis  relatives.  Tbe  testatrix's  motber,  Mrs. 
Jackson,  having  died  first,  tbe  grand  daugh- 
ter, Mabel,  became  her  heir,  and  thus  took, 
in  addition  to  her  present  defeasible  estat^^ 
a   vested  remainder  In  fee^  to  which  her 
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fathor  or  Us  relatlTea  mlgbt  bave  been  beirs 
except  for  the  restrlctiona  in  tbe  will.  But 
these  are  mandatory  and  twofold — first,  that 
If  Mabel  died  without  child  her  Interest 
should  terminate,  and  the  grandmother  hav- 
ing died  before  her,  the  property  should  go 
to  the  tatter's  legal  representatlTes;  and, 
secondly,  that  no  part  should  go  to  the  hus- 
band. This  exclusion  of  the  busband  and 
his  relatives  is  not  merely  from  the  first 
succession,  but  runs  all  through  the  scheme 
of  the  will,  and  neither  be  nor  they  can 
claim,  even  through  tbe  daughter,  Mabel,  as 
heir  of  her  grandmother,  Mrs.  '  Jackson. 
Only  those  can  take  who  are  Mrs.  Jackson's 
"heirs  and  legal  represmtatlves"  not  claim- 
ing either  directly  or  indirectly  through  tes- 
tatrix's busband. 
Decree  affirmed,  with  costs. 


(Mt  Ps.  6I») 

In  re  JACKSON'S  ESTATD. 

Appeal  of  PEOPLE'S  TRUST,  SAYINGS  k 
DEPOSIT  CO. 

(Sapreme  Court  of  Pennsylvania.     June  15, 
1904.) 

WILIr-CORSTBUOnOR— BIOHTS    OV    BIRKFI- 
OIABIKS. 

1.  Testatrix  gave  the  balance  of  her  estate  to 
her  granddaughter  when  she  should  arrive  at 
the  age  of  21  years,  "bat  In  case  of  her  death 
without  an  heir  before  she  shall  reach  the  age 
of  20  years,  the  portion  that  would  have  fallen 
to  her  ishall  be  divided  as  follows,"  naming  the 
secondary  beneficiaries.  The  granddaughter 
died  before  she  reached  the  age  of  20  without 
leaving  a  child.  Held,  that  the  eift  to  the 
grandoaaghter  was  contingent  on  ner  arrival 
at  20  years,  and  therefore  on  her  death  the  sec- 
ondary beneficiaries  took  under  the  gift  over  to 
them. 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

In  the  matter  of  the  estate  of  Deborah 
Jackson.  From  a  decree  dismissing  excep- 
tions to  adjudication,  tbe  People's  Trust,  Sav- 
ings &  Deposit  Company,  administrator  of 
Mabel  V.  Tucker,  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  FELL,  POTTER,  and  THOMPSON, 
JJ. 

H.  Frank  Bsbleman,  for  appellant  W.  T. 
Brown  and  D.  F.  Magee,  for  appellee& 

PER  CURIAM.  Tbe  will  of  the  testatrix 
directed:  "The  balance  of  my  estate  I  givo 
to  my  granddaughter,  Mabel  V.  Tucker,  when 
she  shall  arrive  at  the  age  of  twenty-one 
years,  and  I  appoint  Alfred  Wood  to  be  her 
guardian;  but  in  case  of  her  death  without 
an  heir  before  she  shall  reach  the  age  of 
twenty  years,  tbe  portion  that  would  have 
fallen  to  her  shall  be  divided  as  follows," 
naming  the  secondary  beneficiaries.  The  gift 
to  tbe  granddaughter  was  contingent  on  her 
arriving  at  tbe  age  of  21  years,  and  as  she 
died  before  that  age  it  never  vested..  The 
farther  provision   as  to  her  death   before 


reaching  the  age  of  20  "without  an  hdr" 
means  without  a  child,  and  this  contlngen<7 
having  also  happened,  the  secondary  tjaie- 
ficiarles  took  under  tbe  gift  over  to  them. 
The  intent  of  the  testatrix  to  this  effect  is 
too  plain  to  need  discussion. 
Decree  affirmed,  with  costa 


HOORB  T.  CITT  OF  LANGA8TISB.* 
(Sapreme  Court  of  Pennsylvania.    June  IB, 
1904.) 

MUniCIPAI,    COBFOBATIOIfS— OBADK    OT     BTXSBT 
—CHA.NOK— BIOHTS   OF  OWMKB. 

1.  Where  a  city  engineer  gave  a  property 
owner  an  erroneous  grade,  and  Uie  ownw  bnilt 
a  house  according  to  the  grade,  and  some  six 
years  thereafter  sold  the  property  to  another, 
and  the  city  subsequently  cut  down  the  street 
to  the  legal  ^rade,  the  pnrchaaer  had  no  ri^t 
of  action  against  the  city,  as  its  liability  would 
only  be  to  the  property  owner  to  whom  the  er- 
roneous Information  was  given. 

2.  An  action  against  tbe  city  for  damages  re- 
sulting from  the  fact  that  the  dty  engineer  gaT« 
plaintiff,  a  property  owner,  an  erroneous  state- 
ment as  to  the  grade  of  the  street,  in  reliance 
upon  which  plaintiff  bnilt,  is  bairred  ia  sis 
years. 

Appeal  from  Court  of  Common  Pleas,  Lan 
caster  County. 

Action  by  Harry  H.  Moore  against  tbe  dty 
of  Lancaster.  BYom  an  order  refusing  to 
take  off  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

It  appeared  that  Mrs.  Mary  Denlinger  own- 
ed a  lot  on  East  Orange  street,  Lancaster. 
Desiring  to  improve  the  same,  she  applied 
in  1883  to  and  received  from'  the  city  regu- 
lator a  grade  which  subsequently  proved  er- 
roneous. Mrs.  Denlinger  built  her  house, 
and  thereafter  conveyed  it  to  other  parties, 
who  in  turn  conveyed  it  to  plaintiff.  Snb- 
sequently  the  city  cut  down  the  street  to  con- 
form to  the  proper  and  legal  grade.  Tbe 
court  entered  a  compulsory  nonsuit,  wliich  it 
subsequently  refused  to  take  off,  filing  an 
(pinion  in  adopting  the  opinion  in  the  case 
of  Anna  B.  Oriel  v.  Lancaster  City,  common 
pleas,  Lancaster  county,  December  term, 
1900,  No.  24,  which  was  in  part  as  follows: 

"Tbe  only  conceivable  theory  upon  which 
the  present  plaintiff  could  be  allowed  to  re- 
cover for  them  is  that  such  damages  run 
with  her  title,  or  only  actually  accrued  when 
the  established  lines  were  conformed  to  npon 
the  ground.  I  am  unable  to  see  how  either 
theory  can,  under  tbe  proofs,  be  held  to  ap- 
ply, by  any  proper  process  of  reasoning,  to 
her;  neither  have  I  been  furnished  with,  nor 
found,  authority  to  support  it.  The  case 
seems  to  me  to  be  analogous  to  those  where- 
in claims  have  been  made  for  damages  suf- 
fered by  reason  of  the  opening  of  roads  and 
streets,  or  any  other  public  improvement  In 
all  such  cases  he  who  is  the  owner  at  tbe 
time  is  tbe  person  in  whose  name  proceed- 

f  1.  Baa  Municipal  Corporatlana.  voL  16,  Canti  DIft 
I  Kli. 
'▲ppUcatlon  tor  raargumant  panrtlng. 
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Ings  are  to  b«  Instituted.  The  Supreme 
Court  tersely  Bays,  In  Loscli'B  Appeal,  109 
Fa.  72:  'Damages,  being  In  the  nature  of  a 
trespass  for  Injury  done  to  the  land,  do  not 
paas  by  a  subsequent  conveyance  thereof. 
The  damages  trere  a  personal  claim  of  the 
owner  when  the  injury  occurred.  They  do 
not  run  with  the  land,  nor  pass  by  the  deed, 
although  not  specifically  reserved.'  See,  also^ 
McFadden  y.  Johnson,  72  Pa.  335,  13  Am. 
R^.  681;  Warrell  v.  Railroad  C!ompany,  180 
Pa.  600,  18  Atl.  1014;  Davis  v,  TftnsvlUe 
ft  on  City  Ry.  Co.,  114  Pa.  308,  6  Atl.  786. 

"Therefore,  I  think  that  the  cases  dted  by 
the  learned  counsel  for  the  plaintiff,  from 
O'Brien  v.  Railroad  Co.,  119  Pa.  184,  18  Atl 
74,  to  Howley  v.  Pittsburg,  204 'Pa.  428,  64 
Atl.  847,  relating,  as  they  do,  wholly  to 
changes  of  grade  or  natural  condittons  by 
public  corporations,  and  the  subsequent  ef- 
fect on  the  owner  in  possession  at  the  time 
of  the  change,  have  no  relation  to  a  case 
like  this.  The  rule  established  by  our  de- 
cisions concerning  changes  of  g^rade  is  that 
the  physical  change,  and  not  the  mere  es- 
tablishment of  a  grade  on  the  official  plan, 
gives  a  right  of  action,  and  that  no  damages 
are  recoverable  for  a  change  of  grade  until 
the  actual  work  on  the  ground  is  begun.  But 
here  the  right  of  action  is  based  wholly  upon 
the  mistake  of  the  regulator  in  not  giving 
the  true  grade  lines,  there  being,  however, 
at  no  time  any  change  of  the  grade  as  orig- 
inally established.  The  action  is  one  of 
trespass  for  the  wrong  done,  and  is  not  a 
proceeding  in  conformity  with  the  act  of 
assembly  relating  to  changes  of  grades, 
wherein  is  set  out  a  system  for  the  ascer- 
tainment of  the  damages." 

Argued  before  MITCHBLX.,  O.  J.,  and 
DEAN,  FELL,  POTTER,  and  THOMPSON, 
JJ. 

W.  R.  Hamlsh  and  W.  U.  Hensel,.  for  ap- 
pellant.   Edwin  M.  Gilbert,  for  appellee. 

PER  CURIAM.  The  learned  Judge  below 
found  It  unnecessary  to  decide  whether  the 
city  would  be  liable  in  any  case  for  a  mistake 
of  the  regulator  in  giving  the  grade  lines, 
and  held  that,  conceding  such  liability,  it 
would  only  be  to  the  property  owner  to  whom 
the  erroneous  Information  was  given,  and  the 
cause  of  action  would  be  complete  and  the 
statute  of  limitations  begin  to  run  when  the 
property  owner  had  acted  on  such  misinfor- 
mation. The  Judgment  is  affirmed  on  so 
much  of  the  opinion  as  covers  these  points. 


<209  Fa.  B03) 

PIOSO  V.  BITZBR. 

(Supreme  Court  of  Pennsylvania.    June  15, 

1904.) 

ABSIONMKRT— TAUDHT— FBAUD— XVIDXnCB. 

1.  On  the  trial  of  a  feigned  issne  to  determine 
the  ownership  of  a  policjr  of  insurance  which 
had  been  assigned  by  plaintiff,  the  beneficiary 
named  in  the  policy,  evidence  held  insufficient  to 


overthrow  the  testimony  of  Hu  notary  wbo  was 
present  at  the  execution  of  the  assignment,  but 
who  was  not  shown  to  have  been  the  agent  of 
the  assignee,  that  be  explained  to  the  plaintiff 
that  she  was  transferring  her  right  in  the  prop- 
erty to  the  assignee,  and  that  she  understood 
what  was  being  done. 

2.  On  the  trial  of  a  feigned  Issue  to  determine 
the  ownership  of  a  life  insurance  policy  which 
had  been  assigned  by  plaintiff,  the  beneficiary 
offered  to  prove  that  some  months  after  the  ex- 
ecution of  the  assignment  the  notary  who  was 
E resent  at  its  execution,  and  who  testified  that 
e  explained  the  character  and  effect  of  the  same 
to  plaintiff,  called  on  plaintiff  and  requested  a 
ratification  of  the  assignment,  whereupon  the 
assignor  told  that  tliere  was  something  wrong 
about  it,  that  the  assignee  had  deceived  her  be- 
fore, and  that  she  left  the  room  while  the  no- 
tary was  reading  the  same,  and  that  be  said  be 
was  sorry  for  what  he  had  done.  Held  insuffi- 
cient to  establish  fraud  in  procuring  the  orig- 
inal transfer. 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

.  Action  by  Sarah  Ploso  against  Martha  A. 
Bitzer,  transferee  of  Uriah  Bitzer,  to  deter- 
mine the  ownership  of  a  policy  of  life  insur- 
ance. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

At  the  trial  plaintiff  made  the  following 
offer:  "The  plaintiff  offers  to  prove  by  Sarah 
Pioao,  the  witness  on  the  stand,  that  she 
cannot  speak  or  read  English,  and  under- 
stands but  very  little  of  it;  tliat  on  the  day 
she  signed  the  paper,  which  Mr.  Hettsbu  had 
brought  to  her  house,  her  daughter  Bertha 
called  her  from  the  kitchen  to  the  dining 
room,  where  she  found  Mr.  Heitshu,  whom 
she  bad  not  previously  known;  that  Mr. 
Heitshu  said  something  to  her  daughter  Ber- 
tha in  English,  which  she,  the  witness,  did 
not  understand;  that  her  daughter  Imme- 
diately said  to  her  in  Oerman  that  Mr.  Heit- 
shu wished  her  to  tell  the  witness  that  he 
had  received  the  papers  from  the  insurance 
company  and  bad  asked  whether  she,  the 
witness,  wanted  the  interest  of  the  money. 
The  witness  replied  to  her  daughter  in  Ger- 
man: 'I  need  no  interest,  I  have  the  money 
I  need.  Tou  can  let  it  stand.'  Her  daugbtm 
Bertha  then  said  something  to  Mr.  Heitshu 
in  English,  which  the  witness  did  not  un- 
derstand. Then  Mr.  Heitshu  said:  'What 
your  daughter  said  is  true.  You  can  believe 
that  and  sign  the  paper.'  Then  the  witness 
signed  the  paper,  and  tliat  the  same  was 
never  read  to  her.  This  to  be  followed  by 
proof  by  Bertha  Ploso  that  on  the  day  in 
question  she  answered  the  door  bell  and  ad- 
mitted Mr.  Heitshu,  who  asked  if  Mrs.  Pioso 
was  in.  She  conducted  him  to  the  dining 
room  and  called  her  mother,  Sarah  Ploso, 
from  the  kitchen  to  the  dining  room,  and  that 
no  one  but  her  mother,  Mr.  Heitsba,  and  her- 
self were  present;  that  Mr.  Heitshu  had  not 
come  with  her  father;  that  Mr.  Heitshu  aald 
to  her  In  English  that  he  came  up  because 
be  had  the  insurance  papers  in  his  posses- 
sion, and  the  interest  was  due  the  mother; 
he  wanted  to  know  whether  the  mother  want- 
ed  the  Interest    The  daughter  then   corn- 
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munlcated  thia  In  German  to  her  mother, 
who  answered  her  In  German  that  she  was 
in  no  need  of  money  now  and  preferred  to 
let  It  atand  with  the  principal.  That  she 
then  translated  this  to  Mr.  Heltshu,  who  said 
if  that  was  the  case  she  was  to  sign  the 
papers  he  had.  That  he  did  not  read  the  pa- 
pers to  them;  and  that  she  (the  witness) 
should  tell  her  mother  that  what  he  had  said 
was  the  truth,  and^  that  she  need  not  fear 
to  sign  her  name.  This  to  be  followed  by 
proof  by  Sarah  FIoso  that  Sarah  Pioso  ex- 
ecuted the  paper  C.  I.  L.,  No.  6,  under  the 
representation,  with  the  understanding,  and 
in  full  reliance  upon  the  statement  of  E.  R. 
Heltshu  that  its  effect  would  be  to  allow  the 
Interest  or  earnings  of  the  policy  to  be  added 
to  or  accrue  with  the  principal;  that  she 
never  knew  she  bad  transferred  this  policy 
to  Uriah  Bitzer  nntU  in  the  fall  of  1898,  about 
the  time  when  she  was  asked  by  Mr.  Heltshu 
and  Mewton  Bitzer  to  ratify  the  assignment 
This  testimony  to  be  followed  by  proof  as 
follows:  That  in  November,  1898,  Newton 
Bitzer,  the  son  and  represeutatlTe  of  Uriah 
Bitzer,  the  transferee,  with  Mr.  Heltshu, 
went  to  Philadelphia,  where  Sarah  Pioso  was 
then  visiting,  and  attempted  through  Mr. 
Heltshu  to  read  the  transfer  to  her.  That 
as  soon  as  he  read  the  name  'Bitzer'  she  arose 
and  said:  Ton  deceived  me  before.  If  you 
had  read  the  name  "Bitzer"  to  me  I  would 
have  known  something  was  wrong,  and  I 
would  not  have  signed  the  paper.'  That  she 
left  the  room  immediately,  refusing  to  allow 
Mr.  Heltshu  to  finish  reading  the  transfer. 
This  to  be  followed  by  proof  that  Mr.  Heit- 
Bbo,  the  notary  public,  was  not  In  any  man- 
ner an  agent  for  the  plaintiff,  Sarah  Pioso." 
Objected  to  by  defendant  as  incompetent  and 
Irrelevant  The  Court:  "I  do  not  see  In  this 
case  that  the  defendant  was  ever  a  party  to 
the  execution.  It  has  not  been  shown  she 
was.  Mrs.  Bitzer  was  not  there.  There  is 
no  evidence  that  anybody  here  represented 
her  there,  or  Uriah  Bitzer  either.  It  is  the 
same  thing.  As  I  understand  It  Mr.  Helt- 
shu went  up  there  with  Pioso.  She  says  be 
was  not  with  Pioso.  That  may  all  lie  true. 
We  will  give  that  full  force.  He  was  not 
with  Pioso.  But  there  Is  no  evidence  he  call- 
ed there  as  a  representative  of  Bitzer.  I  do 
not  believe  this  testlmwy  is  admissible.  I 
do  not  think  it  Is.  I  think  we  will  have  to 
disallow  It  at  this  time."    Plaintiff  excepts. 

Bertha  Pioso  was  asked  the  following 
questions  put  by  the  plalntUt: 

"Q.  State  whether  or  not  you  faithfully 
translated  and  communicated  to  yoar  mother 
Just  what  Mr.  Heltshu  had  said,  while  he 
was  still  there."  Objected  to  by  defendant 
The  Court:  If  he  did  not  understand  it  he 
would  not  know.  She  can  answer  what  she 
then  did,  not  what  she  said.  We  will  disal- 
low the  question  and  give  yon  the  benefit  of 
an  exception.  If  Mr.  Heltshu  understood 
German,  and  understood  what  she  said,  we 
will  allow  It,  if  you  show  that."    Plaintir 


«xcepts.  Bill  of  exceptions  signed  and 
sealed. 

"Q.  Will  you  please  state  what  reply  yoor 
mother  made  to  the  statement  of  Mr.  Helt- 
shu, which  you  liad  translated,  and  whether 
or  not  you  faithfully  translated  that  reply 
to  Mr.  Heltshu?"  Defendant  objects  to  the 
first  part  of  that  question.  The  Court: 
"That  is  disallowed,  unless  Mr.  Heltshu  un- 
derstood what  the  mother  said."  Plaintiff 
excepts.  Bill  of  exceptions  signed  and 
sealed. 

"Q.  Will  yon  state  whetha  or  not  yon 
faithfully  and  accurately  translated  to  Mr. 
Heltshu  what  your  mother  said  to  you  In  re- 
ply to  Mr.  Heltsbu's  statement?"  Objected 
to  by  defendant.  The  Court:  "That  la  dis- 
allowed. She  can  state  what  she  said  to  Mr. 
Heltshu." 

"Q.  State  whether  or  not  yon  communicat- 
ed to  your  mother  what  Mr.  Heltshu  bad 
said.    Objected  to  by  defendant 

"Q.  I  am  not  asking  the  exact  words,  bnt 
am  asking  whether  she  communicated  that 
to  her  mother."  Objected  to  by  defendant 
unless  it  was  said  In  English  and  Mr.  Hdt- 
shn  understood  the  English." 

The  plaintiff  offered  to  prove  by  Sarah 
Pioso,  the  witness  on  the  stand,  that  her 
daughter  Bertha,  in  the  presence  of  Mr.  Helt- 
shu and  In  his  hearing,  in  stating  the  pui^ 
pose  for  which  Mr.  Heltshu  had  come  to  the 
house,  used  the  German  word  "interesse," 
which  is  used  for  and  means  in  German  "use 
money,"  and  that  she  understood  the  word 
In  that  sense,  and  executed  the  paper  with 
the  statement  and  -  a  representation  that 
thereby  she  would  not  be  getting  but  saving 
the  interest  or  dividends,  or  earning^  ot  the 
policy,  along  with  the  amount  of  the  p<dicy, 
and  that  Mr.  Heltshu  was  not  he:  agent  in 
procuring  the  execution  of  the  paper.  Ob- 
jected to  by  defendant  Disallowed,  and 
plaintiff  excepts.  Bill  of  exceptions  signed 
and  sealed. 

Argued  before  MITGHEIX,  G.  J.,  and 
DEAN,  PELL,  POTTER,  and  THOMPSON, 
JJ. 

William  H.  Keller  and  Geisenberger  ft  Bo- 
senthal,  for  appellant  W.  U.  Henad,  for 
appellee. 

FELL,  J.  This  was  a  feigned  Issue  to  de- 
termine the  ownership  of  a  policy  of  insur- 
ance on  the  life  of  Moses  Pioso,  the  plain- 
tiff's husband,  and  the  right  to  a  fund  that 
had  been  paid  into  court  by  the  New  York 
Life  Insurance  Company  after  his  death. 
The  plaintiff  was  the  beneficiary  named  in 
the  policy  if  she  survived  her  husband,  and 
the  case  turned  on  the  validity  of  an  assign- 
ment made  by  her  nearly  four  years  before 
her  husband's  death  to  one  of  bis  creditors. 
Both  husband  and  wife  Joined  in  the  assign- 
ment, which  was  "made  as  collateral  security 
for  the  payment  of  indebtedness  to  the  said 
Uriah  Bitzer.  now  and  hereafter  to  accrue 
to  him  by  reason  of  his  indorsement  of  the 
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notes  of  M.  Ploso  &  Sons."    Mr.  Bitzer  paid 

three  annual  premiums  that  became  due  aft- 
er the  assignment  to  him,  and  he  assigned  the 
policy  to  his  wife,  the  defendant  In  the  Issue, 
In  part  payment  of  a  debt  largely  In  excess  of 
the  amount  of  the  policy,  for  money  he  had 
borrowed  from  her  to  pay  the  notes  he  had 
Indorsed  for  Ploso  &  Sons.  The  speclflca- 
ttona  of  error  relate  to  the  refusal  of  the 
court  to  admit  certain  testimony  offered  by 
the  plaintiff,  and  the  direction  to  the  Jury  to 
find  a  verdict  for  the  defendant 

The  execution  and  acknowledgment  of  the 
writing  by  the  plaintiff  were  not  disputed. 
The  notary  who  took  the  acknowledgment 
testified  that  Moses  Ploso,  the  insured,  called 
at  his  office  and  acknowledged  the  assign- 
ment,  and  that  they  went  together  ta  his 
borne;  that  be  there  explained  to  the  plain- 
tiff the  character  of  the  assignment,  and  told 
her  that  she  was  transferring  all  her  right, 
title,  and  interest  in  the  policy  to  Mr.  Bit- 
eer;  that  her  manner  and  her  responses  Indi- 
cated that  she  fully  understood  what  was  be- 
ing done,  and  that  she  had  expected  him  to 
come.  The  plaintiff  attempted  to  nullify  and 
set  the  assignment  aside  on  the  ground  of 
fraud  In  its  procurement.  Her  daughter, 
called  in  her  behalf,  testified  that  the  notary 
who  took  the  acknowledgment  called  at  the 
house  alone,  asked  for  her  mother,  and  stat- 
ed that  be  had  brought  papers  sent  by  the  In- 
surance company,  and  that  his  purpose  In 
calling  was  to  know  whether  she  wanted  in- 
terest on  the  money;  that  she  acted  as  inter- 
preter, because  her  mother  could  not  speak 
Ehigllsh  and  understood  It  very  Imperfectly; 
that  she  translated  to  her  mother  all  the  no- 
tary said,  and  told  him  what  her  mother  said 
In  reply,  which  was  to  the  effect  that  she 
had  no  need  of  the  money  and  preferred  let- 
ting the  interest  remain  with  the  principal. 
She  was  allowed  to  testify  fully  as  to  what 
took  place  between  her  and  the  notary,  what 
he  said  to  her,  and  what  she  sold  to  him  In 
reply  In  translating  for  her  mother.  She  was 
not,  however,  permitted  to  state  what  she 
had  said  in  German  to  her  mother  and  what 
her  mother  had  said  In  Oerman  to  her.  Nor 
was  the  plaintiff  allowed  to  testify  to  state- 
ments she  bad  made  in  German  to  her  daugh- 
ter In  the  presence  of  the  notary,  who  did  not 
understand  the  language  spoken. 

This  testimony  was  offered  to  meet  the 
requirements  of  the  rule  that  two  witnesses, 
or  one  witness  and  corroborating  circumstan- 
ces, are  necessary  to  warrant  the  setting 
aside  of  a  written  Instrument.  The  plaintiff's 
daughter  was  acting  for  her,  and  it  was  not 
competent  to  show  what  she  said  to  her 
mother  in  a  language  not  understood  by  the 
notary.  The  plaintiff  did  not  understand 
what  the  notary  said,  and  she  was  no  more 
competent  to  testify  to  It  than  if  she  had 
not  been  present.  But  had  this  testimony 
been  admissible,  a  second  witness  could  not 
have  been  made  or  corroboration  shown  in 
this  way.    If  it  be  assumed  that  the  notary 


was  the  agent  of  Mr.  Bltsw— and  at  tills 

there  Is  no  evidence  whatever^— the  Importent 
Inquiry  relates  to  what  he  said  at  the  time. 
As  to  this  there  was  only  one  witness,  the 
plaintiff's  daughter,  in  co^itradlctlon  of  the 
notary's  clear  statement  and  of  the  plain 
words  of  the  writing.  These  offers  would 
not.  If  established,  have  made  out  the  plain- 
tiff's case. 

The  etbep  offers  of  testimony  overruled 
were  to  prove  that  eight  months  after  the 
assignment  of  the  policy  the  notary,  at  the 
Instance  of  the  defendant,  called  on  the 
plaintiff  for  the  purpose  of  obtaining  a  rati- 
fication or  re-executlon  of  the  assignment; 
that  when  In  reading  the  assignment  be  came 
to  the  name  "Bitzer"  she  became  excited  and 
angry,  and  sold:  "Yon  deceived  me  before; 
If  you  bad  read  the  name  'Bitzer*  to  me,  I 
would  have  known  something  was  wrong, 
and  I  would  not  have  signed  the  paper;" 
that  she  left  the  room  while  the  notary  was 
reading,  and  that  he  said  he  was  very  sorry 
and  never  would  forgive  himself  for  what 
he  had  done.  These  offers  were  rejected  on 
the  ground  that  the  testimony  was  insuffi- 
cient to  establish  fraud  in  procuring  the  orig- 
inal transfer.  They  would  have  contradict- 
ed the  testimony  of  the  notary  only  as  to  his 
statement  that  he  had  mentioned  the  name  of 
Mr.  Bitzer  when  explaining  the  nature  of 
the  assignment  But  if  they  had  been  con- 
tradictory of  an  that  he  said  and  would 
have  overthrown  his  testimony  completely, 
they  would  have  been  unavailing,  because 
the  case  would  have  stood  with  the  writing 
on  one  side  and  the  testimony  of  a  single 
witness  on  the  other.  Nor  would  the  testi- 
mony have  had  appreciable  weight  as  tend- 
ing to  show  an  admission  by  the  notary 
which  corroborated  the  plaintiff's  witness. 
Unless  it  was  of  value  as  corroboration.  It 
was  of  no  value  at  all.  The  drcumstances 
connected  with  the  visit  of  the  notary  were 
set  out  in  the  offers  and  made  a  part  of 
them.  The  visit  was  made  after  a  dispute 
had  arisen  concerning  the  policy.  There  was 
nothing  clandestine  or  underhand  about  it 
One  of  the  plaintiff's  sons,  at  the  request 
of  the  notary,  went  with  him  and  explained 
the  object  of  the  visit  Her  husband,  her 
son,  three  of  her  daughters,  and  her  son-In- 
law  were  in  the  room.  On  this  visit  as  in 
all  of  his  connection  with  the  case,  the 
notary  appears  to  have  acted  with  enth» 
fairness,  and  bis  expression  of  regret  that 
he  had  done  anything  in  the  matter  was 
entirely  consistent  with  his  honesty  of  Intent 
and  purpose.  It  Is  inconceivable  that  If  he 
had  deceived  her  he  would  have  gone  In  the 
most  public  manner,  and,  in  the  presence 
of  all  of  her  family  and  after  a  dispute  had 
arisen,  asked  her  to  reafilrm  the  acknowledg- 
ment. The  substance  of  her  accusation  was 
not  that  he  had  made  any  misstatement  but 
that  he  had  not  read  the  assignment  and 
that  she  did  not  know  that  Mr.  Bitzer  was  to 
get  the  policy,  and  to  this  his  expression  of 
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regret  related.  This  testimony  would  have 
been  Insufflcdent  to  raise  a  suspicion  of  fraud, 
much  less  to  sustain  it. 

The  rules  of  evidence  which  the  court 
correctly  applied  in  the  case  have  been  so 
repeatedly  stated  that  it  is  unnecessary  to 
do  more  than  briefly  refer  to  them.  Where 
parties,  without  fraud  or  mistake,  have  put 
their  engagements  in  writing,  the  law  de- 
clares the  writing  not  only  the  best,  but  the 
only,  evidence  of  their  agreement.  While 
parol  evidence  is  admissible  to  prove  fraud 
and  mistake^  it  is  insnfflclent  for  that  pur- 
pose unless  clear,  precise,  and  indubitable. 
Testimony  In  contradiction  of  a  written 
agreement  amounts  to  nothing  unless  it  Is 
sufficient  to  warrant  a  chancellor  in  reform- 
ing it.  In  PhilUps  V.  Meily,  106  Pa.  536, 
it  was  said:  "It  is  only  where  a  chancellor 
would  reform  the  instrument  that  parol  evi- 
dence is  admissible  to  contradict  it  It  is 
true,  under  our  practice  in  Pennsylvania,  it 
is  accomplished  under  common-law  forms. 
But  the  fact  remains  that  the  defense  set  up 
is  purely  equitable,  and  the  Judge  ought 
not  to  submit  the  case  to  the  Jury  unless 
the  evidence  Is  such  that  he  would  feel  him- 
self bound  as  a  chancellor  to  reform  the  in- 
strument. With  our  modification  of  the  Eng- 
lish rule,  now  too  firmly  Imbedded  in  our 
system  to  be  disturbed,  and  our  act  of  as- 
sembly which  makes  every  defendant  a  com- 
petent witness,  the  principle  above  stated  is 
about  all  that  is  left  to  preserve  the  sanctity 
and  force  of  an  instrument  of  writing, 
whether  that  instrument  be  a  deed,  which  is 
the  evidence  of  a  man's  title  to  his  home, 
or  an  obligation  for  the  payment  of  money." 

The  Judgment  Is  affirmed. 


(209  Pa.  488) 

WBIiLS    WHIP    CO.    V.    TANNERS'    MUT. 

FIRE  INS.  00. 

(Supreme  Court  of  Pennsylvania.    June  16, 

1904.) 

WITNESS  —  EVIDENCE  —  BXFBESHINO    KEMOBT— 

USE     OF    MEMOEANDA— PBODnCnON     Or 

BOOKS   AND   PAPEBS. 

1.  In  an  action  on  a  fire  insurance  policy  the 
!  evidence  showed  an  InTentorv  of  the  sto(^  on 

hand,  taken  about  a  year  before  the  fire.  The 
secretary  of  plaintiff  corporation  testified  that 
the  inventory  was  made  under  his  direction,  and 
that  he  subsequently  verified  it  with  the  treas- 
urer and  manager  of  plaintiff.  There  was  evi- 
dence of  the  value  of  the  goods  during  the  year 
following  the  inventory  and  the  value  of  the 
goods  sold.  To  establish  the  value  of  the  goods 
at  the  time  of  the  loss,  comparisons  with  pre- 
vions  years  were  necessary  to  ascertain  the  per- 
centage of  gross  profits  represented  in  the  man- 
ufactured product  Held,  that  the  secretary 
could  refresh  his  memory  from  the  Inventory  in 
order  to  state  bis  opinion  as  to  the  percentage 
of  net  profits,  and  could  testify  as  to  the  ac- 
curacy of  the  inventory. 

2.  A  flte  insurance  policy  provided  for  an  ex- 
amination under  oath  and  production  of  books 
and  papers.  The  insurer  made  no  request  for 
the  performance  of  these  conditions.  Held,  that 
it  could  not  at  the  trial  raise  a  question  as  to 
the  right  of  the  insured  to  sue  for  violation  of 
such  provision. 


3.  On  loss  onder  a  Are  policy  the  insurer  call- 
ed on  the  insured  to  produce  at  the  trial  certain 
books  and  papers.  The  evidence  showed  that 
the  original  bills  and  invoices  asked  for  bafl 
been  destroyed  in  the  fire.  Hdd,  that  plaintiff 
was  not  in  default  for  failing  to  produce  certi- 
fied copies  or  duplicates  of  the  bills. 

Appeal  from  Court  of  Common  Pleast  "lotk 
County. 

Action  by  the  Wells  Whip  Company 
against  the  Tanners'  Mutual  Fire  Insurance 
Company.  Judgment  for  plaintiff,  and  'de- 
fendant appeals.    Affirmed. 

At  the  trial,  when  J.  Mllllgan,  secretary 
of  plaintier,  was  on  the  stand,  the  following 
offer  was  made:  "Mr.  Nlles:  Now  I  pro- 
pose to  ask  the  witness  what  was  the  value 
of  the  goods  In  this  building  cov«-ed  by  the 
Item  under  consideration  at  the  time  of  the 
fire,  and  consumed  by  the  fire  November  15, 
1901,  for  the  purpose  of  sustaining  the  Is- 
sue on  the  part  of  the  plaintiff,  and  show- 
ing the  amount  due  from  the  defendant  to 
the  plaintiff.  Mr.  Wanner:  This  is  objected 
to,  that  the  witness  has  not  shown  such 
personal  knowledge  either  of  the  cost  of  ma- 
terials, finished  products,  or  anything  cov- 
ered by  the  items  in  this  policy,  as  entitles 
'him  to  give  an  opinion  as  to  the  gn^ss  sum 
of  the  plaintiff's  damages  caused  bv  this 
fire.  It  appears  already  from  the.  Kiltneas* 
testimony  ttiat  his  knowledge  is  not  derived 
from  purchasing  or  selling  or  p^-sonally  sn- 
perlntendlng  the  manufacture  of  the  arti- 
cles, but  solely  from  his  inspection  as  secre- 
tary of  the  books  and  accounts  of  the  com- 
pany passing  though  his  hands.  The  evi- 
dence is  inadmissible  for  tbe  purpose  for 
which  it  is  offered,  and  tbe  witness  is  in- 
competent to  make  the  desired  estimate. 
The  Court:  Q.  Who  kept  these  books?  A 
We  bad  bookkeepers  and  clerks  who  assist- 
ed me  in  the  keeping  of  the  books.  Mr. 
Nlles:  Q.  Were  they  under  your  control? 
A.  Entirely.  Q.  Had  you  anything  to  do 
with  tbe  checking  up  of  the  receiving  of  the 
goods,  or  goods  when  they  were  received? 
A.  No,  Sir;  our  receiving  clerk  checked  up 
the  goods  that  came  in.  The  bills  checked 
up  by  him  came  into  my  hands  before  we 
paid  for  them.  The  Court:  I  have  some 
doubt  about  the  admissibility  of  this  evi- 
dence, but  I  will  admit  it,  and  give  tbe  de- 
fendant an  exception.  Mr.  Nlles:  Q.  What 
was  the  value  of  the  goods  destroyed  at  that 
fire  covered  by  this  $15,000  item?  A.  ^7,- 
000.  Mr.  Wanner:  Defendant  renews  the 
objection  to  the  witness  as  not  competent  to 
make  this  estimate  and  give  this  opinion. 
The  Court:  I  will  admit  the  answer,  and 
give  the  defendant  an  exception.  The  wit- 
ness: $47,988.55.  Mr.  Niles:  The  witness 
having  stated  that  tbe  value  of  the  goods 
destroyed  was  $47,988.55,  and  having  par- 
tially completed  his  explanation  of  the  meth- 
od by  which  he  arrived  at  the  result,  we 
propose  to  ask  blm  to  go  on  and  finish  his 
explanation.  He  has  stated  that  the  total 
value  that  went  Into  tbe  building,  and  the 
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item  In  question,  from  the  time  of  the  in- 
ventory, and  Including  the  Inventory,  up 
to  the  time  of  the  fire,  was  $140,373.10;  and 
that  during  that  period  there  was  received 
for  goods  sold  out  of  that  building,  and  net 
receipts,  in  all  $136,350.55.  We  propose  to 
show  that  the  $136,350.55  was  in  addition  to 
the  cost  of  the  goods — the  net  cost — ^whlch 
was  taken  into  consideration  by  him  on  the 
other  side,  and  Included  In  the  $140,373.10, 
included  the  profit  of  thirty-three  and  one- 
third  per  cent;  and.  In  order  to  arrive  at 
the  value  of  the  goods  on  hand  in  the  build- 
ing at  the  time  of  the  fire,  it  Is  necessary 
to  deduct  that  profit  from  the  total  sales,  in 
order  to  ascertain  the  exact  cost  and  the 
value  of  the  proi)€rty  left — the  amount  of 
the  property  left  at  the  time  of  the  flre^ 
The  Court:  Well,  it  seems  to  me  very  clear 
that,  having  given  the  gross  receipts,  he  must 
now  show  what  the  charge  off  was  against 
those  gross  receipts,  in  order  to  arrive  at 
the  value  of  the  property  destroyed.  Mr. 
Wanner:  It  Is  objected  that  the  witness  has 
shown  no  personal  knowledge  whatever  of 
the  cost  of  any  of  the  finished  products,  or 
of  the  cost  of  labor  and  material  entering 
them,  or  any  such  personal  knowledge  at  all 
entering  into  the  manufacture  and  sale  of 
them,  as  entitles  him  to  give  an  opinion  of 
the  general  percentage  of  profits  on  the  whole 
mass  of  the  various  kinds  of  goods  contained 
In  that  factory  at  the  time  of  the  fire.  The 
Court:  I  will  overrule  the  objection.  I  do 
not  see  It  at  all  In  the  light  mentioned  by 
cotmael  for  defendant.  This  man  was  the 
secretary  of  the  company,  and  had  charge 
of  the  books  of  the  company,  and  knew  what 
was  bought  and  what  was  sold.  What  he  is 
trying  to  do  now  is  to  show  what  the  com- 
pany had  on  hand.  He  has  shown  the  gross 
receipts,  and  he  must  now  make  the  proper 
charging  off.  In  order  to  arrive  at  what  they 
bad  on  hand.  (Exception  to  the  defendant)" 
Defendant  made-the  following  offer:  "Mr. 
Wanner:  Here  is  the  call  served  on  the 
other  side:  'Yon  are  hereby  notified  and 
required  to  produce  at  the  trial  of  the  above 
cause  any  and  all  books  of  account,  stock- 
books,  salesbooks,  and  other  books,  bills  of 
goods,  merchandise,  and  materials  purchased 
by  said  plaintiff  during  the  years  1900  and 
1901,  and  all  other  papers  and  memoranda 
which  the  said  plaintiff  has  In  its  custody, 
possession, '  or  control,  showing  the  cost  and 
value  of  the  property  insured  by  the  defend- 
ant and  destroyed  by  fire  at  the  factory  of 
the  said  plaintiff  In  November,  1901.'  •  •  • 
Mr.  Niles:  There  were  a  few  duplicate  bills 
obtained  since  the  fire  by  officers  of  the  plain- 
tiff company.  These  are  not  present  in  court, 
for  the  reason  that  they  were  not  covered.  In 
the  opinion  of  counsel  for  the  plaintiff,  by 
the  call,  not  being  original  papers,  and  not 
being  complete,  nor  being  a  part  of  their 
records  of  their  case.  Mr.  Wanner:  To 
which  the  defendant's  counsel  replies  that 
the  answer  is  not  sufficient  to  the  call,  and 


admits  the  fact  that  there  are  In  the  plain- 
tiff's possession  bills  of  the  very  kind  of  pur- 
chases about  which  the  witness  is  belqg  ex- 
amined, and  wtiich  the  defendant  has  a  right 
to  see,  and  has  asked  to  see;  and  the  court 
is  respectfully  asked  to  direct  that  the  plain- 
tiff shall  get  and  produce  in  court  under  that 
call  these  bills  showing  finished  goods  and 
raw  material  purchased  in  1901,  which  they 
have  in  their  possession.  •  •  *  Defend- 
ant's counsel  further  proposes  to  sbow  to 
the  court  in  connection  with  this  matter,  by 
the  expert  himself,  who  Is  in  court  to  whose 
figures  the  witness  has  been  referring,  that 
the  plaintiffs  did  have  In  their  possession  the 
books  and  bills  and  accounts  showing  pur- 
chases  before  the  fire,  and  before  the  Inven- 
tory, and  the  subsequent  sales  of  both;  the 
bills  giving  the  materials-  about  which  the 
witness  has  been  testifying,  and  about  which 
defendant  desires  to  cross-examine  further  to 
connection  with  these  books  and  papers. 
The  Court:  The  offer  on  the  part  of  the  de- 
fendant is  overruled  as  being  irregular  and 
out  of  order.  The  answer  made  by  the  plain- 
tiff is  sufficient  under  the  call,  the  papers  In 
possession  of  the  plaintiff,  being  duplicate 
bills,  not  being  in  the  call,  and  papers  which 
would  not  be  admissible  in  evidence  if  of- 
fered by  the  defendant  (Exception  for  the 
defendant.)  Mr.  Wanner:  Your  honor  seem- 
ed to  have  some  doubt  about  our  right  to 
call  for  duplicate  copies  of  bills.  I  wish  to 
read  a  clause  from  the  policy:  'The  insured, 
as  often  as  required,  shall  exhibit  to  any 
person  designated  by  this  company  all  that 
remains  of  any  property  herein  described, 
and  submit  to  examinations  under  oath  by 
any  person  named  by  this  company,  and  sub- 
scribe the  same;  and,  as  often  as  required, 
shall  produce  for  examination  all  books  of 
account  bills,  invoices,  and  other  vouchers, 
or  certified  copies  thereof  if  originals  be  lost, 
at  such  reasonable  place  as  may  be  desig- 
nated by  this  company  or  its  representative, 
and  shall  permit  extracts  and  copies  th«re- 
of  to  be  made.'  I  take  It  that  the  parties  to 
the  contract  have  had  copies  made  as  accu- 
rate as  originals;  and  in  view  of  the  tes- 
timony of  the  witness  on  the  stand  as  to  the 
existence  and  production  of  them  defendant's 
counsel  again  asks  the  court  to  direct  that 
the  plaintiff  furnish  to  the  defendant's  coun- 
sel the  duplicate  bills  and  other  accounts  and 
papers  which  were  submitted  to  the  expert 
who  has  testified  to  his  adjustment  of  this 
loss,  and  the  making  up  of  the  expert  ac- 
count already  testified  to  by  witnesses  on 
both  sides  in  this  case.  The  Court:  The  mo- 
tion is  refused  for  the  reasons  assigned  when 
It  was  made  before,  and  for  the  additional 
reason  that  there  were  no  certified  bills  call- 
ed for  in  the  written  call,  which  I  presume 
was  served  upon  the  plaintiff.  That  was  a 
matter  that  the  counsel  for  the  defense  had 
before  them,  and  they  conld  have  called  for 
certified  bills  if.  they  had  seen  fit  (Excep- 
tion for  defendant)" 
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Defendant  presented  this  point:  "(4)  The 
policy  upon  which  the  suit  is  founded  re- 
quires the  Insured,  as  often  as  shall  be  re- 
quired, to  produce  for  examination  all  books 
of  accounts,  bills.  Invoices,  and  other  vouch- 
ers, or  certified  copies  thereof  If  originals  be 
lost,  at  such  reasonable  place  as  may  be  des^ 
ignated  by  the  defendant  or  Its  represent- 
ative. The  plaintiff  having  failed  to  pro- 
duce such  bills,  Invoices,  and  other  vouchers, 
or  certified  copies  in  cases  In  which  the  origi- 
nals were  lost.  In  court,  under  the  call  of  the 
defendant,  exhibited  to  the  court  and  of- 
fered In  evidence  in  this  case,  the  plaintiff 
baa  not  performed  Its  duty  under  the  con- 
tract, and  therefore  cannot  recover  in  this 
case.  The  verdict  of  the  Jury  must  there- 
fore be  .for  the  defendant  Answer:  This 
point  is  refused,  it  is  drawn  under  this  pro- 
vision of  the  poUcy:  'The  insured,  as  oft^i 
as  required,  shall  exhibit  to  any  person  des- 
ignated by  this  company  all  that  remains  of 
any  property  herein  described,  and  submit 
to  examinations  under  oath  by  any  person 
named  by  this  company,  and  subscribe  the 
same;  and,  as  often  as  required,  shall  pro- 
duce for  examination  all  books  of  accounts, 
bills,  invoices  and  other  vouchers,  or  certified 
copies  thereof,  if  originals  be  lost,  at  such 
reasonable  place  as  may  be  designated  by 
this  company  or  Its  representative,  and  shall 
p«:mlt  extracts  and  copies  thereof  to  be 
made.'  Waiving  the  question  of  whether  or 
not  that  provision  in  the  policy  applies  to  a 
proceeding  Id  court  such  as  this,  where  the 
method  of  requiring  the  production  of  papers 
stands  upon  a  different  footing,  namely,  up- 
on the  law  itself,  and  not  upon  the  private 
contract  of  the  parties,  the  plaintiff  was 
bound  to  furnish  these  things  called  for,  and 
as  specifically  called  for;  but  there  was  no 
call  for  any  certified  copies  of  any  of  these 
bills  mentioned  in  the  defendant's  call,  and 
the  plaintiff  cannot  be  turned  out  of  court, 
on  a  sharp  technicality  like  that,  because  be 
did*  not  produce  things  that  were  not  spe- 
cifically called  for." 

Argued  before  MITCHELXi,  C.  J.,  and 
DEAN,  BROWN,  POTTER,  and  THOMP- 
SON, JJ. 

Frank  R.  Savldge,  for  appellant.  Henry  C. 
Niles  and  George  E.  Neff,  for  appellee. 

THOMPSON,  J.  The  main  element  in  de- 
termining the  value  of  the  property  destroy- 
ed by  the  fire  for  which  appellant  under  its 
policy  became  liable  to  pay  appellee,  in  con- 
sequence of  a  total  loss,  was  the  percentage 
representing  what  Is  known  as  "gross  profits" 
to  be  deducted  from  the  book  or  sales  valua- 
tion of  the  manufactured  goods  taken  from 
the  factory  during  the  year  Just  previous  to 
the  fire.  Appellee's  factory  was  destroyed  by 
fire  on  Novembw  15,  1901,  and  the  result  of 
the  fire  was  the  total  destruction  of  it  and 
Its  contents.  Appellee,  on  November  30,  1900, 
made  an  Inventory  containing  the  value  of 


the  goods  that  wen  then  In  tbe  factory,  and 
its  aggregate  was  $47,S4S.17.  Between  sncb 
date  and  that  of  the  fire  there  went  Into  the 
factory  for  materials  and  other  charges  tbe 
sum  of  $95,624.33.  Thus  in  the  factory  tbe 
total  valuation  of  the  property  represented 
as  being  there  within  the  period  specified,  was 
an  aggregate  of  |140,373.93.  But  during  Bach 
period  tbe  product  manufactured  there,  after 
deducting  discounts,  returns,  and  allowances, 
represented  a  book  or  sales  valuation  of 
$136,350.65.  In  such  valuation,  however,  was 
included  what  is  designated  "gross  profits," 
gross  profits  being  the  difference  between  tbe 
sum  named  and  certain  costs  and  expenses 
of  production,  the  actual  net  profits  being 
such  profits  as  finally  remain  after  deducting 
all  costs  and  incidental  charges  and  expenses 
of  every  kind  and  description.  Therefore,  In 
order  to  ascertain  tbe  value  of  tbe  goods  tak- 
en from  the  factory  during  the  year  of  tbe  fire 
and  represented  in  such  manufactured  prod- 
uct it  became  necessary  to  deduct  the  per- 
centage that  represented  the  gross  profits 
from  tbe  book  valuation  of  sales,  and,  so 
deducting,  the  residue  left,  together  witb  the 
aggregate  represented  by  the  inventory  an  be- 
ing there  at  the  commencement  of  the  year, 
would  indicate  the  value  of  the  property  de- 
stroyed by  the  fire. 

The  appellee  contended  that  such  percent* 
age  was  33%  per  cent.,  and  amounted  to  tbe 
sum  of  $45,450.18;  that  with  this  deduction 
from  the  book  or  sales  valuation,  to  wit, 
$136,350.55,  there  was  thus  shown  that  $90,- 
900.37  was  the  actual  amount  of  material, 
etc.,  taken  out  of  the  factory  during  the  year 
of  the  fire  and  represented  by  the  manufac- 
tured product;  that,  deducting  this  latter  sum 
from  the  aggregate  of  $140,373.03,  which  rep- 
resented valuation  which  had  gone  Into  the 
factory  up  to  the  date  of  the  fire,  the  residoe 
represented  the  actual  valuation  there  at  tbe 
time  of  tbe  fire,  to  wit,  $49,472.13,  and  allow- 
ing a  deduction  from  this  of  3  per  cent  for 
depreciation,  etc.,  the  actual  value  became 
$47,988.55,  and  therefore  tbe  properly  de- 
stroyed by  fire  was  $47,988.55.  The  aggre- 
gate of  appellee's  insurance  in  diffnent  com- 
panies was  $44,238.18,  a  sum  somewhat  less 
than  the  above  loss,  and  consequently  appel- 
lee's claim  for  loss  was  the  sum  above  Indi- 
cated, and,  such  being  the  case,  it  was  enti- 
tled to  recover  in  this  action  the  full  amount 
of  its  policy. 

Appellant's  contention  was  that  appellee^a 
proofs  in  support  of  such  claim  were  not  vat- 
ficient  to  establish  it,  and  was  directed  es- 
pecially to  the  quality  of  the  proofs  relating 
to  tbe  inventory  and  to  the  percentage  of 
gross  profits.  The  evidence  does  not  war- 
rant the  conclusion  that  there  was  any  bad 
faith  shown  or  Any  misrepresentation  made 
by  the  appellee.  Soon  after  the  fire  an  expert 
accountant  representing  the  insurance  com- 
panies, including  appellant's  representative, 
met  the  officers  of  the  appellee,  and  made  a 
careful  examination  wltb  them  for  the  par- 
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pose  of  ascertaining  the  extent  of  the  loss 
occasioned  by  the  fire.  He  states  that  appel- 
lee furnished  blm  with  such  books,  papers, 
and  accounts  as  had  not  been  destroyed,  and 
that  he  examined  them,  and  they  were  suffi- 
cient for  him  to  make  up  a  statement  of  the 
loss.  His  figures  representing  the  amount  of 
the  loss  were  substantially  the  same  as  those 
of  appellee  except  the  amount  to  be  deducted 
for  percentage  to  represent  gross  profits.  If 
he  had  made  .the  deduction  of  33%  per  cent, 
as  claimed  by  appellee,  they  wonld  have  been 
Bubs'tantlally  the  same.  The  extent  of  the 
loss  by  fire  therefore  practically  turned  upon 
■neb  percentage.  If  the  same  was  a  smaller 
percentage,  that  would  Indicate  a  larger 
amount  of  materials  taken  out  during  the 
year;  but.  If  the  percentage  was  larger,  that 
would  represent  a  smaller  amount  of  goods 
taken  oat  as  represented  in  the  manufactured 
product,  and  therefore  a  larger  amount  on 
hand  at  the  time  of  the  fire.  Appellant  claim- 
ed that  such  percentage  should  not  exceed 
26  per  cent.,  while  appellee  contended  that  it 
was  In  fact  not  less  than  33^6  per  cent  The 
secretary  of  the  company  testifled  that  be  had 
been  22  years  in  the  business,  and  that  he 
knew  that  the  value  of  the  goods  in  the  fac- 
tory in  November,  1901,  was  $47,988.55.  He 
testifled  that  he  had  personal  knowledge  of 
it,  derived  from  the  books  of  the  appellee 
and  from  an  inventory  made  by  the  company 
at  that  date;  that  he  had  such  knowledge 
from  bis  bookkeepers  and  clerks,  who  assist- 
ed him  in  keeping  the  books,  that  were  entire- 
ly under  his  control;  that  when  the  Inventory 
was  made  he  and  the  treasurer  and  manager 
of  the  company  verified  the  figures,  and  were 
satisfied  they  were  correct;  and  he  positively 
testifled  that  the  amount  of  goods  were  in 
the  factory  as  represented  by  the  Inventory. 
It  is  evident  from  his  own  knowledge,  and 
from  that  based  upon  the  booka  under  his 
control,  and  from  that  possessed  at  the  time 
the  inventory  was  made,  that  he  was  compe- 
tent to  testify  to  the  value  of  the  property 
destroyed.  Certainly,  while  testifying,  be 
would  have  been  warranted  in  refreshing  bis 
memory  by  a  reference  to  the  inventory  made 
up  under  his  supervision  and  by  his  direction, 
88  to  the  accuracy  of  which  there  was  not  the 
slightest  question,  and  so  demonstrated  upon 
cros»«xamination.  Appellant's  objection  that 
this  proof  was  secondary,  because  the  men 
who  actually  counted  the  articles  and  weigh- 
ed the  materials  were  not  called,  lacked  sub- 
•tancev  for  the  reason  that  the  Inventory  was 
made  nnder  the  directions  of  the  witness, 
and  was  duly  verified  by  him.  It  accordingly 
represented  the  value  of  the  goods  on  hand  at 
the  date  in  question,  and  it  was  clearly  made 
for  that  distinctive  purpose  only.  With  the 
inventory  before  him  to  refresh  his  memory, 
with  his  personal  knowledge  that  the  figures 
therein  contained  were  true,  his  evidence  as 
to  the  value  of  the  property  was  competent, 
and  the  accuracy  and  truthfulness  of  it  were 
for  the  determination  of  the  Jury. 
68  A.— 57 


With  goods  to  the  value  as  testified  by  bi& 
as  being  there  at  that  time,  and  with  the 
subsequent  value  added  during  the  year, 
there  was  a  total  representing  a  sum  of  $140,- 
873.10,  bat  there  was  represented  in  the 
manufactured  product,  as  taken  out  of  the 
factory  during  the  year,  a  book  or  sales 
valuation  amounting  to  $136,350.55,  -  but,  in 
order  to  reach  the  exact  amount  of  materials, 
etc.,  BO  taken  out  of  the  factory,  and  rep- 
resented in  the  manufactured  product,  the 
percentage  of  gross  profits  must  necessarily 
be  deducted.  Because  in  the  year  prevloos 
to  the  fire  the  percentage  was  twenty-six  and 
a  fraction  per  cent.,  such  percentage  was 
relied  upon  by  the  appellant  as  the  proper 
basis  for  the  year  of  the  fire;  but  appellee's 
witnesses  testified  that  the  percentage  of 
gross  profits  was  larger  during  the  year  in 
which  the  fire  occurred,  because  during  the 
year  previous  the  prices  were  cut  the  greater 
part  of  the  year,  and  during  the  year  of  the 
fire  there  was  a  fixed  basis  for  them,  and 
salesmen  were  not  allowed  to  sell  below 
that  price,  and  orders  were  not  accepted 
below  a  certain  price;  that  there  was  an 
organization  known  as  the  Whip  Manufac- 
turers' Association,  which  fixed  the  prices, 
and  appellee  was  not  allowed  to  sell  for  less; 
that  it  made  a  minimum  selling  price,  and  ap- 
t>ellee  made  Its  own  maximum  selling  price; 
that  this  minimum  selling  price  was  in  excess 
of  the  price  of  the  year  before;  that  the  year 
preceding  the  fire  there  was  quite  a  portion 
of  the  year  where  orders  were  filled  at  low 
prices,  owing  to  the  fact  that  customers  had 
placed  their  orders  in  anticipation  of  this 
advance.  Accordingly,  appellee's  witnesses 
testified  that  the  percentage  to  be  deducted 
was  33^^  per  cent  The  question,  therefore, 
upon  the  proofs,  was  one  of  fact  for  the 
Jury,  and  the  learned  trial  Judge  so  left  It 
The  evidence  warranted  Its  submiaslon  to 
them,  and  a  refusal  to  do  so  would  clearly 
have  been  error.  The  Jury  having  found  that 
the  percentage  established  by  the  proofs  was 
33%  per  cent,  the  appellee  was  entitled  to 
a  verdict  for  the  full  amount  of  Its  policy. 

The  policy  contained  the  usual  covenant 
in  regard  to  an  examination  under  oath,  pro- 
duction of  books  of  account  bills,  vouchers, 
invoices,  and  certified  copies  at  a  place  des- 
ignated by  the  insurers.  Prior  to  the  trial 
appellant  made  no  request  for  the  perform- 
ance of  these  conditions,  and  hence  It  fol- 
lows that  no  question  could  have  been  suc- 
cessfully raised  as  to  the  right  to  bring  the 
present  suit  In  consequence  of  the  neglect 
or  refusal  of  appellee  to  comply  with  a  re- 
quest to  perform  these  conditions  when  made 
by  appellant  When  there  has  been  a  neglect 
or  refusal  to  comply  with  such  cbnditlons, 
they  being  made  an  essential  to  the  right  to 
sue,  such  refusal  or  neglect  has  operated  to 
defeat  recovery,  but  in  the  present  case  no 
such  question  of  right  to  sue  can  be  raised. 
After  suit  was  brought  and  before  trial, 
the  usual  notice  was  served  upon  appellee 
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to  produce  npon  such  trial  stockbooks  and 
Balesbooka;  also  bills  for  goods  purchaBed 
by  the  appellee  during  1900  and  1901.  The 
original  bills  and  Invoices  were  destroyed. 
Appellee  entered  In  Its  merchandise  account 
simply  the  amounts  of  purchases,  without 
the  names  of  the  vendors,  and  such  dupli- 
cates as  they  had  were  submitted  to  the  ac- 
countant The  learned  trial  Judge  very  prop- 
erly ruled  that  the  call  had  been  complied 
with,  and  that  it  did  not  apply  to  duplicates. 
There  was  no  refusal  or  neglect  in  the  first 
Instance,  such  as  would  operate  to  defeat 
the  right  of  recovery,  and  there  was  none 
in  the  second  Instance  that  could  in  any  man- 
ner affect  the  same. 

In  view  of  the  conclusion  that  there  was 
no  substantial  error  In  the  ruling  of.  the 
learned  trial  Judge  in  regard  to  the  main 
questions  involved,  it  becomes  unnecessary 
to  discuss  the  subordinate  assignments  of 
error. 

The  assignments  of  error  are  not  sus- 
tained, and  the  Judgment  is  affirmed. 


(99  Me.  181) 

ANNIS  V.  BUTTEBFIBLD  et  aL 

(Supreme  Jndidal  Court  of  Maine.    Sept  80, 

1904.) 

rEAUDULENT     CONVETANCES   —   ASSIGNMENT  — 

SIOBT   OF  ACTION— KQUITT—DEMURBEB— 

BANKBDPTCT— <JUIKTING   TITLE. 

1.  The  grantor  in  a  conveyance  fraudulent  as 
u>  creditors  was  afterwards  adjudged  a  bank- 
rupt. His  truatee  in  bankruptcy  sold  and  as- 
signed to  the  plaintiff  all  the  right,  title,  and  in- 
terest which  vested  in  him  as  trustee  to  the 
premises  fraudulently  conveyed,  "together  with 
any  right  to  bring  action,  at  law  or  in  equity, 
to  enforce  any  claim  against  said  premises  which 
was  vested  in  said  trustee  In  the  interest"  of  the 
bankrupt's  creditors.  The  plaintiff  was  one  of 
the  creditors  of  the  bankrupt,  and  as  such  might 
have  maintained  proceedings  to  have  the  fraud- 
ulent conveyance  set  aside. 

In  a  bill  to  set  aside  the  fraudulent  convey- 
ance, brought  by  the  plaintiff  as  a  purchaser 
from  the  trustee  in  bankruptcy,  there  was  no 
allegation  that  the  trustee  had  ever  made  entry 
upon  the  premises,  or  had  possession  thereof, 
or  bad  ever  mode  any  election  to  avoid  the 
fraudulent  conveyance,  unless  the  sale  and  as- 
signment was  such  an  election  or  had  taken 
any  steps  to  contest  the  title  of  the  fraudulent 
grantee.    Nor  was  there  any  allegation  that  the 

glaintiff  was  In  possession  when  the  bill  was 
rought 

Held:  (1)  That  a  mere  naked  right  to  set 
aside  a  fraudulent  conveyance  is  not  assignable, 
and  an  attempted  assignment  thereof  cannot  tie 
enforced. 

(2)  By  force  of  the  United  States  Bankruptcy 
Act  of  July  1.  1898,  c.  541,  30  Stat.  544  [U.  S. 
Gomp.  St.  1901,  p.  3418].  the  title  to  the  lands 
in  question  become  vested  in  the  trustee. 

(3)  Whether  the  conveyance  by  the  trustee, 
nnder  the  circumstances  recited,  was  a  suffi- 
cient manifestation  of  his  option  to  avoid  the 
fraudulent  conveyance,  quisre. 

(4)  Whether  a  trustee  in  bankruptcy  can  sell 
estate  which  had  previously  been  conveyed  by 
the  bankrupt  in  fraud  of  his  creditors,  until  he 
has  obtained  an  adjudication  of  the  fraud,  and 
reduced  the  estate  to  possession,  qunre. 

(5)  If  the  trustee  could  not  give,  and  the 
plaintiff  did  not  obtain,  title  to  the  premises  by 
Ou  deed,  then  the  deed  conveyed  only  a  mere 


naked  right  of  action  to  attack  dw  frandulent 
conveyance,  and  that  is  not  enforceable. 

(6)  Bat  if  the  plaintiff  obtained  title,  he  can- 
not maintain  proceedings  in  equity  to  have  the 
cloud  of  the  fraudulent  conveyance  removed, 
without  alleging  and  proving  that  he  ia  in  pos- 
session. If  not  in  possession,  he  must  resort  to 
his  remedy  at  law. 

(7)  The  remedy  given  by  Bev.  St  &  79,  |  6^ 
d.  9,  by  which  the  court  has  general  Jurisdic- 
tion in  equity  to  reach  and  apply  in  payment  of 
a  debt  any  property  or  interest  conveyed  in 
fraud  of  creditors,  Js  not  applicable  in  this  case; 
that  remedy  is  limited  to  creditors.  In  this 
bill  the  plaintiff  stands  as  a  purchaser,  not  as 
a  creditor. 

(Official.) 

Appeal  from  Supreme  Judicial  Court 
Penobscot  County;  in  Equity. 

Bill  by  William  A.  Annls  against  Harry 
Butterfield  and  others  to  set  aside  a  certain 
conveyance  as  fraudulent  as  to  creditors. 
Dismissed  on  demurrer,  and  complainant  ap- 
peals.   Affirmed. 

Argued  before  WISWELL,  C.  J.,  and  SAV- 
AGE, POWEBS,  PEABODT,  and  SPEAB, 
JJ. 

P.  H.  Oillen  and  T.  B.  Towie,  for  plain- 
tiff. E.  C.  Byder  and  Louis  O.  Steams,  for 
defendants. 

SAVAGE,  3.  BiU  in  equity  to  set  aside  a 
conveyance  fraudulent  as  to  creditors.  T1i« 
case  comes  up  on  demurrer.  The  bill  al- 
leges that  in  1891  Butterfield  &  Gates,  co- 
partners, owned  in  fee  the  real  estate  de- 
scribed in  the  bill,  and  in  that  year  conveyed 
It  to  Eliza  i.  Gates,  wife  of  the  partner 
Gates,  without  any  consideration  moving 
from  her;  that  in  1893  Butterfield  &  Gates 
became  indebted  to  the  plaintiff  in  tlie  sum 
of  $2,000;  that  in  the  summer  of  1896  Mn. 
Gates  erected  buildings  on  this  real  estate, 
of  the  value  of  $4,000,  wholly  out  of  money, 
labor,  and  materials  famished  by  the  flrm 
of  Butterfield  &  Gates;  that  prior  to  and 
at  the  time  of  the  conveyance  to  Mrs.  Gates, 
the  firm  was  in  debt  to  various  creditors, 
and  that  the  conveyance  was  made  in  frand 
of  said  creditors;  that  at  the  time  of  the 
erection  of  the  buildings,  as  before  stated, 
the  flrm  was  also  indebted  to  the  plaintiff 
and  others,  and  put  the  labor,  material,  and 
money  into  the  buildings  in  fraud  of  their 
creditors;  that  Mrs.  Gates  was  conusant  of 
the  fraud  of  the  flrm;  that  on  March  11, 
1899,  Butterfield  &  Gates  were,  individually 
and  as  copartners,  adjudged  bankrupts  in 
the  United  States  District  Court  and  a  tnu- 
tee  was  duly  appointed;  that  on  March  3, 
1902,  the  trustee,  for  a  valuable  considera- 
tion, "sold  and  assigned  to  the  complainant 
all  the  right  title,  and  interest  which  vested 
in  him  as  tmstee"  to  said  premises,  "to- 
gether with  any  right  to  bring  action,  at 
law  or  In  equity,  to  enforce  any  claim  against 
said  premises  which  was  vested  in  said  trus- 
tee in  the  interest  of  the  creditors  of  said 
Butterfield  &  Gates."  There  is  no  allega- 
tion in  the  bill  that  the  trustee  ever  made 
any  entry  upon  the  real  estate  In  qaesUoi^ 
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or  bad  possesston  tbereof,  or  took  any  steps 
to  obtain  possession,  or  to  contest  the  title 
of  Mrs.  Gates,  or  that  be  ever  made  any 
election  to  avoid  the  fraudulent  conveyance, 
unless  tbe  sale  and  assignment  to  the  com- 
plainant was  such  an  election.  Nor  does  tbe 
bill  allege  that  tbe  plaintiff  Is  In  possession. 
Tbe  defendants  filed  a  general  demurrer, 
wblch  was  sustained,  and  the  plaintiff  ap- 
pealed. For  tbe  purposes  of  tbe  present 
case,  tbe  allegations  of  tbe  bill  must  be 
taken  as  true. 

In  support  of  their  demurrer,  the  defend- 
ants claim,  first,  that  tbe  plaintiff  alleges 
no  title  to  the  real  estate  in  himself.  The 
allegation  that  the  trustee  in  bankruptcy 
sold  and  assigned  tbe  property  to  the  plain- 
tiff, it  is  contended.  Is  not  sufficient  But 
this  defect,  if  it  be  one,  is  easily  amenda- 
ble, and  we  proceed  to  the  consideration  of 
more  important  questions.  The  defendants 
further  contend  that  by  tbe  sale  and  as- 
signment, even  though  it  be  in  tbe  form  of  a 
deed,  no  right  passed  to  the  grantee  which 
be  can  now  enforce.  They  urge  that  it  was 
tbe  assignment  of  a  mere  naked  right  to 
bring  an  action  to  set  aside  the  conveyance 
to  Mrs.  Gates  on  the  ground  of  fraud,  and 
tluit  such  a  right  of  action  Is  not  assignable, 
and  the  assignment  cannot  be  enforced,  ei- 
ther at  law  or  in  equity.  This  proposition 
of  law  is  not  controverted  by  the  plaintiff. 
It  is  conceded  that  If  all  that  passed  to  tbe 
plaintiff  was  a  mere  right  of  action,  the  bill 
cannot  be  maintained.  And  such  is  tbe 
law.  2  Story's  Equity  asth  Ed.)  359;  Pros- 
ser  V.  Edmunds,  1  Tounge  &  Ck>ll.  481;  De 
Hogton  V.  Money,  L.  R.  2  Chan.  App.  164; 
Brush  V.  Sweet,  38  Mich.  674. 

But  the  plaintiff  says  that  by  its  terms 
tbe  assignment  and  conveyance  was  of  more 
than  tbe  mere  right  of  action — namely,  that 
it  was  a  conveyance  of  "all  tbe  right,  title, 
and  interest  which  vested  In  him  as  trustee 
of  the  estate  of  Butterfield  &  Gates"  to  the 
premises;  and  that  this  conveyance  vested 
the  title  to  tbe  premises  In  the  plaintiff,  and 
gave  him  the  right  to  maintain  an  action 
or  bring  a  bill,  whichever  might  be  appro- 
priate, to  attack  the  previous  conveyance  to 
Mrs.  Gates  on  the  ground  of  fraud.  If  the 
trustee  had  a  title  that  he  could  convey, 
and  did  convey,  to  tbe  plaintiff,  so  that  tbe 
estate  vested  in  him,  we  think  there  is  no 
doubt  that  tbe  latter  would  have  had  the 
right  to  maintain  proper  proceedings  to  vin- 
dicate his  title,  and  contest  tbe  fraudulent 
conveyance  or  not;  and  tbe  plaintiff's  posi- 
tion, in  brief.  Is  this:  that  this  property  was 
conveyed  in  fraud  of  creditors;  that  by  the 
provisions  of  tbe  United  States  bankruptcy 
act  (Act  July  1,  1898,  c.  541,  30  Stat.  544 
[D.  S.  C!omp.  St  1901,  p.  3418]),  the  title  to 
all  property  conveyed  by  Butterfield  &  Gates 
in  fraud  of  their  creditors  vested  in  the  trus- 
tee by  operation  of  law;  that  tbe  trustee 
bad  autbority  by  law  to  sell  it;  that  he  did 
sell  it  to  the  plaintiff  for  a  valuable  consid- 


eration for  the  baieflt  of  ttie  estate;  and . 
therefore  that  the  title  to  the  real  estate  has 
come  to  the  plaintiff,  and  that  be  la  entitled 
to  bring  this  bill  to  have  tbe  fraudulent 
conveyance  set  aside,  and  the  cloud  upon  his 
title  removed. 

The  United  States  statute  referred  to  in 
secUon  70  (30  Stat  ^65,  566  [U.  S.  Comp.  St 
1901,  pp.  3451,  3452])  provides: 

"(a)  The  trustee  of  the  estate  of  a  bank- 
rupt shall  be  vested  by  operation  of  law 
with  the  title  of  the  bankrupt  to  ♦  ♦  • 
property  transferred  by  bim  In  fraud  of 
bis  creditors. 

"(b)  Real  and  personal  property  shall, 
when  practicable,  be  sold  subject  to  tbe 
approval  of  the  court 

"(c)  The  title  to  property  of  a  bankrupt 
estate  which  has  been  sold  as  herein  pro- 
vided, shall  be  conveyed  to  the  purchaser  by 
tbe  trustee.    •    •    • 

"(e)  The  trustee  may  avoid  any  transfer 
by  a  bankrupt  of  bis  property  which  any 
creditor  of  such  bankrupt  migbt  have  avoid- 
ed, and  may  recover  tbe  property  so  trans- 
ferred, or  its  value,  from  the  person  to  whom 
it  was  transferred,  unless  be  was  a  bona 
fide  holder  for  value,  prior  to  the  date  of 
the  adjudication.  Such  property  may  be  re- 
covered, or  its  value  collected,  from  who- 
ever may  have  received  It,  except  a  bona 
fide  holder  for  value." 

The  defendants,  however,  contend  that  un- 
der these  provisions  of  the  bankruptcy  act 
the  trustee  acquired  no  title  which  was 
capable  of  being  sold  and  assigned  until 
after  the  trustee  had  by  appropriate  legal 
steps  procured  an  adjudication  setting  aside 
tbe  transfer,  or  at  least  until  he  had  reduced 
it  to  possession.  They  claim  that  under  tbe 
bankruptcy  act,  property  previously  convey- 
ed in  fraud  of  creditors  does  not  vest  In  the 
trustee,  so  as  to  be  capable  of  sale  by  him, 
until  there  has  been  an  adjudication  setting 
aside  the  transfer.  They  claim  that  the  trus- 
tee, and  only  the/ trustee,  can  maintain  a  bill 
to  procure  such  an  adjudication.  They  claim 
further,  that  even  if  the  trustee  might  con- 
vey the  estate  before  an  adjudication,  be 
could  not  do  so  until  after  he  bad,  by  some 
act  manifested  his  option  to  treat  the  con- 
veyance as  void.  Upon  this  latter  point 
the  plaintiff  claims  that  no  previous  act  was 
necessary,  but  that  the  conveyance  by  the 
trustee  to  him  was,  of  itself,  a  sufficient 
declaration  of  his  election  to  regard  the 
.conveyance  as  void. 

It  should  be  noticed  that  the  conveyance 
sought  to  be  set  aside  in  this  case  was  fraud- 
ulent at  common  law,  and  not  under  the 
provisions  of  section  67  of  tbe  Bankruptcy 
Act  (30  Stat  564  [U.  8.  Comp.  St  1001,  p. 
8449]).  It  should  also  be  noted  that  the  plain- 
tiff now  Is  seeking  to  maintain  this  bill  as 
a  purchaser  of  the  property,  and  not  as  a 
creditor.  Although  be  has  been  a  creditor, 
and  before  tbe  bankruptcy  proceedings  were 
instituted  might  have  maintained  proceed- 
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inga  to  have  the  conTeyance  set  aside,  yet 
wben  the  bankruptcy  itroceedlngs  were  In- 
stitnted,  all  bla  right  passed  to  the  trustee, 
and  the  power  was  expressly  giTeh  by  the 
statute  .to  the  trustee  to  avoid  such  transfer. 
After  that,  the  plaintiff  as  creditor  had  no 
rights  which  he  could  enforce.  All  the 
rights  which  he  now  has  were  obtained  by 
the  conveyance,  and  they  are  no  other  or 
greater  rights  than  any  other  purchaser 
would  have  bad.  Olenny  t.  Langdon,  98  U. 
S.  20,  25  L.  Bd.  43. 

The  Important  question,  which  has  been 
elaborately  argued  by  counsel,  is  whether  a 
trustee  in  bankruptcy  can  sell  estate  which 
bad  previously  been  conveyed  by  the  bank- 
rupt in  fraud  of  his  creditors,  until  be  has 
obtained  an  adjudication  of  the  fraud,  and 
reduced  the  estate  to  possession.  The  de- 
fendants strenuously  nrge  that  under  sec- 
tion 70  of  the  Bankrupt  Act,  clause  (e)  (Act 
July  1,  1898,  c.  511,  30  Stat.  565  [U.  S.  Comp. 
St  1901,  p.  3452]),  the  powers  of  the  trustee 
are  specified — ^that  is,  that  he  may  avoid  the 
transfer,  and  recover  the  property  so  trans- 
ferred, or  its  value,  from  the  i)erson  to  whom 
it  was  transferred — and  that  until  he  does  so, 
he  gets  no  title  which  he  can  convey,  and 
cites  authorities  to  that  effect  On  the  other 
hand,  the  plaintiff  cites  authorities  to  the 
contrary  effect  This  question,  however,  we 
do  not  find  it  necessary  at  present  to  decide, 
nor  do  we  decide  whether  the  conveyance 
was,  of  itself,  a  sufficient  manifestation  of 
his  option  to  avoid  the  fraudulent  convey- 
ance; for  that  is  another  point  which  must 
be  decisive  of  this  case,  whatever  may  be 
the  law  in  regard  to  the  powers  of  trustees. 
It  stands  in  this  way:  Either  the  plaintiff 
obtained  title  to  the  premises  from  the  trus- 
tee, or  he  did  not  If  he  did  not  then  all 
that  the  deed  conveyed  was  the  naked  right 
to  attack  the  prior  conveyance  on  the  ground 
of  fraud,  and  that,  as  we  have  already  said, 
is  neither  assignable  nor  enforceable  by  the 
assignee.  If  he  did  obtain  title  as  he  claims, 
he  is  now  the  owner,  and  the  fraudulent  con- 
veyance to  Mrs.  Gates  constitutes  only  a 
cloud  upon  his  title;  but  be  Is  not  in  posses- 
sion, and,  as  we  have  many  times  held, 
cannot,  for  this  reason,  maintain  the  bill. 
Bobinson  v.  Hobinson,  73  Me.  170;  Gamage 
V.  Harris,  79  Me.  531,  U  Atl.  422;  Frost  v. 
Walls,  93  Me.  405,  45  Atl.  287. 

Nor  can  the  plaintiff  be  aided  by  the  law, 
declared  in  a  long  line  of  cases  in  this  state, 
which  gives  a  creditor  the  right  to  attack  a 
fraudulent  conveyance  either  by  Judgment 
and  levy  and  bill,  or  by  bill  without  Judg- 
ment and  levy.  They  are  not  applicable.  He 
is  not  a  creditor.  It  has,  indeed,  long  been 
held  in  this  state  that  if  a  debtor  at  any 
time  has  had  the  legal  title  to  the  estate, 
and  after  the  debt  was  contracted  conveyed 
it  for  the  purpose  of  defrauding  his  credit- 
ors, such  deed  is  void.  A  creditor  may  levy 
his  execution  upon  it  and  then  establish  the 
fraud  by  proceedings  in  equity.  And  where 
the  debtor  has  never  had  the  legal  title,  but 


has  paid  the  purchase  money,  and  canseil 
the  property  to  be  conveyed  by  the  grantor 
to  a  third  person,  whether  the  deed  be  re- 
garded as  valid  or  invalid,  he  has  never  had 
any  title  that  could  be  seized  on  execution, 
and  a  levy  is  in  such  case  therefore  unneces- 
sary, and  a  bill  lies  to  set  aside  the  fraudu- 
lent conveyance  without  levy.  But  this  rem- 
edy is  limited  to  creditors.  The  equitable 
Jurisdiction  of  the  conrt  in  this  respect  was 
enlarged  by  chapter  158,  p.  119,  Pub.  Laws 
1877  (Rev.  St  c.  79,  f  6,  cl.  9),  which  gave 
the  conrt  general  Jurisdiction  In  bills  by 
creditors  to  reach  and  apply  In  payment  of 
a  debt  any  property  or  Interest  conveyed  in 
fraud  of  creditors.  Under  that  statute,  It 
has  been  held  that  an  equitable  proceeding 
lies  generally  to  reach  property  conveyed  in 
fraud  of  creditors,  without  prior  Judgment 
and  levy  at  law.  Brown  t.  ICimball  Ciom- 
pany,  84  Me.  492,  24  Atl.  1007.  But  this  stat- 
utory equitable  remedy  la  limited  to  credit- 
ors, and  therefore  cannot  be  invoked  In  this 
case.  This  is  the  case  of  a  purchaser,  not 
a  creditor.  The  plaintiff  claims  to  be  an 
owner  striving  to  maintain  a  title  which  he 
obtained  by  purchase,  and  not  a  creditor 
seeking  to  obtain  a  title  by  legal  proceedings. 
It  has  always  been  held  that  an  owner  can- 
not maintain  a  bill  to  remove  a  cloud  from 
his  title,  unless  he  both  alleges  and  proves 
that  he  is  in  possession.  The  rule  is  settled. 
It  is  not  the  province  of  equity  to  try  titles 
to  real  estate,  and  put  one  party  out  of  pos- 
session and  another  in.  Robinson  v.  Robin- 
son, supra.  The  plaintiff  has  mistaken  his 
remedy,  if  he  has  one.  The  entry  must  be: 
Bill  dismissed,  with  one  additional  bUl  of 
costs. 


(MMe.  Uf> 
EIDSON  T.  CITX  OF  BANGOR. 
(Supreme  Judicial  Conrt  of  Maine.    July  0, 
1904.) 

DBAINS  AND  BKWEB8— I.A.TIN0  OTIT— ICAIHTB- 
NANCE  AND  BEPAIS— OVKEFLOW— DKVIATIOH 
IN  CONSTBUCnON  FBOIC  roSUAL  LAYING  OUT 
—EVIDENCE— UUNICIFAL  omCEBS— JUDICIAL 
ACTION— EVIDENCE  DEHOBB  BKCOXO— BFXCIAL 
ASSESSMENTS. 

1.  In  order  to  recover  against  a  municipality 
for  violation  of  Rev.  St  c  21,  {  18,  lequiring 
proper  maintenance  and  repair  of  public  drains 
and  sewers,  the  plaintiif  must  establish  the  fol- 
lowing propositions : 

(1)  That  the  drain  In  crnestion  was  a  public 
drain  or  sewer,  one  legally  established  by  act 
of  the  municipal  officers  of  the  dty. 

(2)  That  the  plaintiff  was  a  person  entitled 
to  drainage  through  it;  not  a  mere  trespasser, 
but  one  who  had  fulfilled  the  requirements  of 
law  which  were  conditions  precedent  to  the  en- 
joyment of  the  right  of  drainage. 

(3)  That  the  defendant  had  failed  to  maintain 
the  sewer,  or  to  keep  it  in  repair,  so  as  to  af- 
ford sufficient  and  suitable  flow  for  all  drainage 
entitled  to  pass  through  it.  And  on  this  point 
it  must  be  snown  that  the  defect  was  not  in  the 
original  system  established  by  the  judicial  act 
of  the  municipal  officers,  bat  that  there  was  an 
actual  failure  on  the  part  of  the  city  to  main- 
tain and  keep  the  drain  in  repair  after  its  con- 
struction. 
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(4)  That  die  plaintiff  solfered  injury  from  thia 
neglect  of  the  dty  to  properly  repair  and  main- 
tain the  newer. 

2.  Judicial  acts  of  anch  boardi  aa  connty  com- 
missioners  or .  maniclpal  officers,  which  might 
result  in  taking  private  property  for  public  use, 
must  be  done  with  due  formality,  and  entered 
of  record. 

S.  Presumptively  the  record  of  such  Judicial 
action  by  the  board  of  municipal  officers  showa 
the  full  proceedings.  Parol  evidence  cannot  sup- 
ply, extend,  or  modify  the  record. 

4.  The  board  of  municipal  officers  of  the  city 
of  Bangor  passed  an  order  July  13,  1889,  in- 
structing the  superintendent  of  sewers  to  cause 
a  public  sewer  to  be  constructed  in  Hammond 
street  to  Pier  street  westerly  to  the  lot  of  one 
Thompson.  No  record  appears  showing  any  pe- 
tition to  or  precedent  action  by  the  municipal 
officers  for  any  sewer  to  be  constructed  on  Wing 
street  the  location  of  the  drain  into  which  the 
plaintiff  subsequently  entered.  There  was  evi- 
dence tending  to  show  that  in  constructing  the 
sewer  it  was.  found  convenient,  owing  to  a  ledge 
in  Hammond  street,  to  deviate  from  the  propos- 
ed authorized  location  and  take  a  more  prac- 
tieable  one  passing  through  a  portion  of  Wing 
street  and  past  the  premises  of  the  plaintiff. 
There  appears  no  recorded  acti<Hi  of  the  mu- 
nicipal officers  authorizing  this  change.  The 
mayor  was  allowed  to  testify  that  an  order  was 
formally  passed  by  the  municipal  officers  direct- 
ing the  construction  of  the  sewer  on  Wing 
street.  Held,  that  this  testimony  should  have 
been  extruded. 

5.  Since  municipal  officers  in  laying  out 
drains  and  sewers  act  Judicially  under  author- 
ity from  the  state,  they  are  m  no  sense  the 
agents  of  the  city, 

6.  The  dty  or  its  agents  in  charge  of  the  main- 
tenance and  repairs  of  a  drain  or  sewer  after 
its  completion  are  not,  in  a  legal  sense,  con- 
tinuing the  same  work  commenced  by  the  mu- 
nicipal'officers  in  laying  it  out.  They  are  ac- 
countable to  different  authorities,  and  no  priv- 
ity exists  between  them. 

7.  There  can  be  no  subsequent  ratification  of 
a  deviation  from  the  original  laying  out  of  a 
•ewer  in  cases  where  the  original  proceedings 
for  the  same  must  be  in  pursuance  of  statutory 
requirements.  Hence  the  recorded  action  of  the 
municipal  officers  in  accepting  the  report  of  the 
superintendent  of  sewers  showing  the  comple- 
tion of  the  sewer  and  assessing  the  benefits  ac- 
cruing to  the  plaintiff  from  its  construction  can- 
not be  received  in  evidence  to  prove  ratifica- 
tion of  acts  otherwise  unauthorized. 

8.  Subsequent  ratification  or  acquiescence  by 
the.  dty,  even  to  the  extent  of  accepting  pay- 
ment of  the  assessment  levied  on  the  plaintifrs 
premises  for  newer  purfioses,  cannot  cure  a  sub- 
stantial defect  or  omission  in  the  action  of  the 
board  of  municipal  officers  In  laying  out  a  sewer. 

9.  The  presentation  to  the  board  of  munidpal 
officers  of  a  petition  signed  as  required  by  stat- 
ute is  a  Jurisdictional  fact,  which  must  be  made 
to  appear  in  order  to  show  a  proper  and  legal 
laying  out  of  a  sewer. 

10.  Held,  that  the  provisions  of  So.  Laws 
1887,  p.  347,  c.  242,  8  8,  relating  to  the  entry 
of  private  drains  into  common  sewers  in  the 
tity  of  Bangor,  have  reference  to  such  public 
drains  and  sewers  as  are  established  and  con- 
structed by  the  direction  and  in  accordance  with 
the  formal  laying  out  of  the  board  of  mu- 
nicipal officers;  and  that  no  subsequent  ratifi- 
cation or  acquiescence  by  the  city  can  cure  a 
substantial  defect  or  omission  in  the  action  of 
the  board. 

11.  Held,  also,  that  this  special  law  cannot 
give  the  plaintiff  any  greater  or  different  rights 
from  those  accorded  by  the  general  laws  govern- 
ing drains  and  sewersi 

(Official.) 

f  6.  See  Municipal  Corporations.  voL  M.  Cent  Dig. 
I  U72. 


Action  bj  Samuel  J.  KidMm  against  the 
city  of  Bangor.  Verdict  for  plaintiff  for 
$318.33.    Motion  for  a  new  triaL    Sustained. 

Case  to  recover  damages  for  alleged  viola- 
tion by  defendant  of  the  duty  imposed  on 
cities  and  towns  by  Bev.  St  c  21,  |  18,  to 
maintain  and  keep  public  drains  and  sewers 
in  repair. 

The  plaintiff  liad  entored  a  private  drain 
from  his  premises  at  the  comer  of  Wing 
street  and  West  Broadway,  in  the  city  of 
Bangor,  into  what  he  claimed  to  be  a  public 
drain  or  common  sewer.  - 

It  appeared  in  evidence  that  the  plaintiff 
paid  to  the  dty  of  Bangor  March  25,  1896, 
"for  assessment  for  sewerage"  on  the  prem- 
ises alleged  to  have  been  damaged,  $31.86. 
It  was  also  in  evidence  that  the  superin- 
tendent of  sewers  of  the  dty  directed  the 
plaintiff  to  enter  his  private  drain  with  the 
sewer  In  question,  which  was  done  under  Ills 
direction  and  to  his  satisfaction.  It  appear- 
ed by  the  records  in  evidence  that  the  reports 
of  the  superintendent  of  sewers  and  the  sew- 
er board  reporting  the  actual  construction  of 
the  sewer  In  question  through  Wing  street 
Instead  of  *in  Hammond  street  from  Pier 
street  westerly  to  the  lot  of  Pred  L.  Thomp- 
son," as  originally  and  formally  laid  out,  and 
assessing  the  property  benefited,  were  con- 
sidered by  the  munidpal  ofiScers,  and  the  fol- 
lowing records  were  appended  to  said  re- 
ports: 

■^n  Board  of  Munidpal  Officers 
"Nov.  7,  1894. 

"Report  accepted,  assessments  established 
&  ordered  that  hearing  be  granted  ail  per- 
sons assessed  at  the  Aldermens'  room  Dec. 
19,  next,  at  7.30,  P.  M. 

"Victor  Brett,  City  Clerk." 
"In  Board  of  M.  Officers  Dec.  26,  1894. 

"Finally  revised  and  amended  by  fixing  all 
assessments  at  $31.56  each,  and  by  abating 
assessment  on  lot  No.  13  to  J.  A.  Boardman, 
&  als.  amended  finally  established. 

"Victor  Brett,  City  Clerk." 

The  plea  was  the  general  issue. 

Argued  before  WISWBLL,  0.  J.,  and 
STROUT,  SAVAGE,  POWDBS,  PBABODT, 
and  SPBAR,  JJ. 

A.  L.  Blancbard,  for  plalntlft.  T.  D.  Bai- 
ley, City  Sol.,  for  defendant . 

PEABODY,  J.  The  plaintiff  commenced 
an  action  on  the  case  against  the  city  of  Ban- 
gor to  recover  damages  alleged  to  have  re- 
sulted from  the  overflowing  of  a  public  drain 
or  sewer  In  hla  premises.  The  wrong  com- 
plained of  was,  following  the  language  of 
Rev.  St  1903,  c.  21,  {  18,  the  failure  of  the 
defendant  to  "constantly  maintain  said  drain 
and  keep  It  in  repair  so  as  to  afford  sufficient 
and  suitable  flow  for  all  drainage  entitled  to 
pass  through  it."  The  statute  provides  that 
"If  such  town  does  not  so  maintain  and  keep 
it  in  repair,  any  person  entitled  to  drainage 
through  it  may  have  an  action  against  the 
town  for  bis  damages  thereby  sustained." 
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Upon  trial  before  a  jury  a  verdict  was  ren- 
dered for  the  plaintiff,  and  damages  assessed 
at  $318.33. 

This  case  Is  brought  before  the  law  court 
by  the  defendant  on  motion  for  a  new  trial 
and  on  exceptions. 

To  entitle  the  plaintiff  to  a  verdict,  be  must 
have  eatabllsbed  the  following  propositions: 

(1)  That  the  drain  in  question  was  a  pub- 
lic drain  or  sewer,  one  legally  established  by 
act  of  the  municipal  officers  of  the  city  of 
Bangor.  Estes  t.  China,  56  He.  407;  Dar^ 
ling  T.  Bangor,  68  He.  108;  Bulger  v.  Eden, 
82  Me.  352,  19  Atl.  829,  9  L.  R.  A.  205. 

(2)  That  the  plaintiff  was  a  person  entitled 
to  drainage  through  it;  not  a  mere  trespass- 
er, but  one  who  had  fulfilled  the  require- 
ments of  law  which  were  conditions  prece- 
dent to  the  enjoyment  of  the  right  of  drain- 
age. Sp.  Laws  1887,  p.  347,  c.  242,  {  3;  Bul- 
ger T.  Eden,  82  He.  352,  19  Atl.  829.  9  L.  B. 
A.  205;  Evans  t.  Portland,  97  Me.  509,  64 
AO.  1107. 

(3)  That  the  defendant  had  failed  to  main- 
tain the  sewer  or  to  keep  It  in  repair  so  as 
to  afford  sufficient  and  suitable  flow  for  all 
drainage  entitled  to  pass  through  it  And 
on  this  point  it  must  be  shown  that  the  de- 
fect was  not  in  the  original  system  establish- 
ed by  the  Judicial  act  of  the  municipal  offi- 
cers, but  that  there  was  an  actual  failure  on 
the  part  of  the  city  to  maintain  and  keep  the 
drain  in  repair  after  its  construction. 

(4)  That  the  plaintiff  suffered  injury  from 
this  neglect  of  the  city  to  properly  repair  and 
maintain  the  sewer. 

There  seems  to  be  sufficient  ground  for  the 
Jury  to  have  determined  the  third  and  fourth 
of  these  propositions  in  favor  of  the  plain- 
tiff, although  there  is  conflicting  evidence  as 
to  whether  the  overflowing  of  the  drain  was 
the  natural  result  of  a  system  of  drainage 
faulty  In  conception  and  construction,  or  was' 
due  to  the  subsequent  addition  of  a  number 
of  catch-basins  not  contemplated  in  the  orig- 
inal plan,  which,  as  it  is  claimed,  did  not 
intend  to  provide  for  the  drainage  of  surface 
water.  It  being  entirely  reasonable  for  the 
Jury  to  have  concluded  from  the  evidence 
that  the  Injury  was  caused  by  the  negli- 
gence of  the  city  In  the  maintenance  of  the 
sewer  after  It  had  been  laid  out  and  con- 
structed, they  Would  naturally  come  to  the 
further  conclusion  that  the  plaintiff  had  sus- 
tained damage  in  consequence  of  this  negli- 
gence. 

It  seems  probable  that  the  Jury,  in  consid- 
ering this  branch  of  the  case,  failed  to  give 
due  weight  to  the  first  two  propositions.  In 
respect  to  the  plaintiff's  right  of  drainage 
through  this  sewer  upon  which  his  claim 
for  damages  is  necessarily  founded,  the  evi- 
dence shows  no  literal  compliance  with  the 
terms  of  the  statute  or  the  city  ordinances. 
His  permit  to  enter  the  sewer  was  admit- 
tedly only  verbal;  but  he  claims  that  by 
virtue  of  section  3,  c.  242,  p.  347,  of  the  Spe- 
'.iial  Laws  of  1887,  relating  to  drains  and  sew- 


ers in  the  city  of  Bangor,  he  bad  a  right  to 
enter  the  sewer,  and  that  the  formality  of 
a  written  permit  was  waived,  or  at  least 
the  omission  of  this  formality  was  cured  by 
subsequent  ratification  by  the  city  in  receiv- 
ing his  assessments,  and  otherwise  acquies- 
cing in  his  connection  with  the  sewer.  The 
special  law  relied  on  as  giving  the  plain- 
tiff greater  and  different  rights  from  those 
accorded  by  the  general  laws  provides  as 
follows:  "Any  person  may  enter  his  private 
drain  into  any  such  public  drain  or  common 
sewer,  while  the  same  is  under  construction 
and  before  the  same  is  completed,  and  before 
the  assessments  are  made,  on  obtaining  a  per- 
mit in  writing  from  the  municipal  officers,  or 
the  sewer  board  having  the  construction  of 
the  same  in  charge  •  •  ♦"  Sp.  IJaws 
1887,  p.  347,  c.  242,  I  3. 

Whether  this  statute  placed  the  plain- 
tiff on  the  footing  claimed  by  him  in  respect 
to  his  entry  of  the  sewer,  or  whether  there 
could  be  a  waiver  of  the  written  permit  re- 
quired by  the  law  or  a  subsequent  ratification 
by  the  city  of  the  informal  or  unauthorized 
acts  of  its  agents  under  the  circumstances  in- 
dicated, are  questions  of  serious  importance. 
They  were  decided  in  favor  of  the  plaintiff 
by  the  Jury,  and  perhaps  correctly,  under  the 
Instructions  of  the  court.  This  need  not, 
however,  be  determined  under  the  motion  for 
a  new  trial,  as  the  subject  may  more  prop- 
erly be  considered.  If  found  necessary.  In 
discussing  the  exceptions.  But  a  considera- 
tion of  the  remaining  point  reveals  a  lack  of 
competent  proof,  which  Is  conclusive  of  the 
case. 

The  special  law  Just  referred  to,  as  well 
as  the  general  statute,  deals  explicitly  with 
public  drains  and  sewers.  These  are  such  as 
are  established  and  constructed  by  the  direc- 
tion and  in  accordance  with  the  formal  action 
of  the  board  of  municipal  officers.  No  sob- 
sequent  ratification  or  acquiescence  of  the 
city  can  cure  a  substantial  defect  or  omission 
In  the  acts  of  this  board.  As  these  officers 
act  Judicially  under  authority  given  them  by 
the  state  to  lay  out  public  drains  and  sewers, 
they  are  in  no  sense  agents  of  the  city; 
and  the  city  or  its  agents  subsequently  in 
charge  of  the  maintenance  and  repair  of  snch 
drains  and  sewers  are  not^  in  a  legal  sense, 
continuing  the  same  work  commenced  by  the 
municipal  officers.  Snch  officers  and  sach 
city  agents  are  accountable  to  different  aa- 
thorltles,  and  no  privity  exists  between  them. 
It  is  clear,  therefore,  that  the  plaintiff  must 
establish  as  one  of  the  elements  of  his  right 
of  action  the  formal  and  legal  laying  out 
and  construction  of  the  Wing  street  sewer 
by  the  municipal  officers  of  Bangor  as  a  pub- 
lic drain  or  sewer.  This  he  has  failed  to  do. 
On  July  13,  1899,  an  order  was  passed  In  the 
board  of  municipal  officers  instructing  the 
superintendent  of  sewers  to  cause  a  public 
sewer  to  be  constructed  in  Hammond  street 
from  Pier  street  westerly  to  the  lot  of  one 
Fred  L.  Thompson.     No  record  appears  <tf 


Digitized  by 


Google 


Me.) 


KIOSON  v.  OITT  OP  BANGOB. 


903 


the  sewer  to  be  constructed  in  Wing  street, 
the  location  of  the  drain  Into  which  the  plain- 
tiff subsequently  entered.  There  is  evidence 
tending  to  show  that  in  constructing  the  sew- 
er it  was  found  convenient,  owing  to  the 
ledge  in  Hammond  street,  to  divert  It  from 
the  proposed  and  authorized  location  by  a 
circuitous,  but  more  practicable,  way,  passing 
through  a  portion  of  Wing  street  and  by  the 
premises  of  the  plaintiff.  There  appears  no 
recorded  action  of  the  municipal  officers  au- 
thorizing this  change.  Mayor  Beal  was  al- 
lowed to  testify  that  an  order  was  formally 
passed  by  the  municipal  officers  directing  the 
constmction  of  the  sewer  on  Wing  street,  but 
there  was  no  other  evidence  of  formal  action 
by  the  board  relating  to  the  constmction  of 
this  sewer.  It  is  apparent,  therefore,  that 
the  jury  either  relied  upon  the  testimony  of 
the  mayor  in  the  absence  of  the  record  of 
the  municipal  officers,  or  attached  too  little 
importance  to  the  circumstance  that  the 
drain  was  constructed  without  the  necessary 
action  of  the  only  authority  competent  to 
make  it  a  public  sewer,  and  their  verdict  is 
wrongr  unless  Justified  by  the  testimony  of 
Mayor  Beal.  They  were  certainly  not  au- 
thorized to  find  from  his  testimony  facts 
which,  in  connection  with  other  evidence  in- 
troduced by  the  plaintiff,  it  had  a  tenden- 
cy to  disprove.  In  reply  to  a  question  as  to 
the  passing  of  an  order  by  the  t>oard  of  mu- 
nicipal officers  in  reference  to  the  laying  out 
of  a  system  of  sewers  described,  be  says  the 
one  on  Hammond  street  and  Wing  street  was 
ordered;  but  the  order  introduced  in  evi- 
dence. In  reference  to  which  the  answer  was 
apparently  made,  does  not  include  the  con- 
struction of  a  sewer  on  Wing  street,  and 
shows  that  the  witness  was  probably  mis- 
taken. Nor  were  they  Justified  in  finding  the 
Jurisdictional  fact,  of  which  there  is  no  evi- 
dence, that  a  petition  for  the  construction  of 
this  sewer  had  been  presented,  signed  as  re- 
quired by  statute.  Dillon  on  Municipal  C!or- 
porations,  g  800 ;  Lewis  on  Eminent  Domain, 
8S  342-362. 

The  defendant  city,  in  its  bill  of  exceptions, 
presents  three  grounds  of  objection  to  the 
ruling  and  charge  of  the  presiding  Justice: 

1.  Parol  evidence  in  the  testimony  of  May- 
or Beal  was  admitted  to  prove  that  authority 
was  given  by  the  municipal  officers  for  the 
construction  of  the  sewer  on  Wing  street,  of 
which  there  is  no  record  on  the  books  of  the 
city. 

The  charge  of  the  presiding  Justice  in  ref- 
erence to  this  point  was  very  explicit  It 
was  assumed  as  not  in  controversy  that  there 
is  no  public  record  on  the  books  of  the  city 
of  the  passage  of  any  formal  order  by  the 
municipal  officers  authorizing  the  construc- 
tion of  a  sewer  on  Wing  street;  and  the  at- 
tention of  the  Jury  was  specially  called  to 
the  testimony  of  Mayor  Beal,  and  in  connec- 
tion therewith  they  were  instructed  that,  if 
they  found  that  the  municipal  officers  did  in 
fact  by  any  vote  or  order  authorize  the  con- 


struction of  this  sewer,  as  stated  by  him,  al- 
though not  recorded  by  the  city  clerk,  they 
would  be  Justified  and  warranted  in  reaching 
the  conclusion  that  the  municipal  officers  au- 
thorized its  construction.  It  is  true  that 
parol  evidence  may  be  received  in  some  cases 
to  supplement  a  record  (Inhabitants  of  West 
Bath,  Petitioners,  t.  County  Com'rs,  36  Me. 
74;  Smith  et  al.,  PetitionerB,  t.  County 
Com'rs,  42  Me.  395),  and  to  show  to  what  sub- 
ject the  action  of  a  corporation  applies  (Bak- 
er 7.  Inhabitants  of  Windham,  IS  Me.  74).  It 
is  also  admissible  in  special  proceedings,  in- 
stituted for  the  purpose,  to  correct  errors  in 
a  record  (WiUard  v.  Whitney,  48  Me.  235); 
or,  if  the  record  is  destroyed  or  lost,  to  prove 
its  purport  (Gore  y.  Elwell,  22  Me.  442). 
But  the  authorities  fairly  establish  the  rule 
that  Judicial  acts  of  such  boards  as  municipal 
officers  or  county  commissioners,  wlilch 
might  result  in  taking  for  public  use  the  prop- 
erty of  individuals,  as  In  laying  out  high- 
ways, streets,  and  sewers,  most  he  done  with 
due  formality  and  entered  of  record;  that 
the  record  by  presumption  of  law  shows  the 
full  proceedings;  and  that  parol  evidence 
cannot  supply,  extend,  or  modify  the  record, 
and  is  Inadmissible  to  prove  the  action  of 
these  boards.  Crommett  v.  Pearson,  18  Me. 
344;  City  of  LoweU  v.  Wheelock,  11  Cosh. 
391;  City  of  Covington  v.  Ludlow,  1  Mete 
(Ky.)  295;  City  of  Lexington  v.  Headley,  6 
Bush,  508;  City  of  Delphi  v.  EJvans,  36  Ind. 
90,  10  Am.  Rep.  12;  Mayhew  v.  District  of 
Gay  Head,  13  Allen,  129;  Morrison  T.  City  of 
Lawrence,  98  Mass.  219;  Jordan  v.  School 
District  No.  3,  38  Me.  164;  Moor  y.  Newfleld, 
4  Greenl.  44;  Methodist  Chapel  Corp.  t. 
Herrlck,  25  Me.  354;  Cabot  v.  Britt,  36  Vt 
349;  Anderson  v.  Commrs.  Hamilton  Co., 
12  Ohio  St.  635. 

2.  The  Jury  were  instructed  that,  if  a  vote 
or  order  of  the  municipal  officers  authorizing 
the  construction  of  this  sewer  on  Wing 
street,  as  stated  by  the  mayor,  although  not 
recorded  by  the  city  clerk,  became  a  matter 
of  record  by  reason  of  the  report  of  the  su- 
perintendent of  sewers  as  to  the  building  of 
the  sewer  and  the  assessment  of  the  cost 
against  abutting  owners,  and  the  adoption  of 
that  report  by  the  municipal  officers,  they 
would  be  Justified  in  reaching  the  conclusion 
that  the  municipal  officers  authorized  the  con- 
struction of  the  sewer  on  Wing  street,  be- 
cause a  subsequent  ratlflcation  is  equivalent 
to  original  authority. 

The  recorded  action  of  the  municipal  offi- 
cers in  accepting  the  report  of  the  superin- 
tendent of  sewers  cannot,  by  implication  or 
presumption,  prove  a  Judicial  act  of  the  mu- 
nicipal officers,  nor  indirectly  ratify  acts  oth- 
erwise unauthorized.  Furthermore,  there 
could  be  no  ratification  even  by  direct  vote, 
where,  in  cases  like  the  one  under  consid- 
eration, the  proceedings  must  be  in  pursu- 
ance of  the  requirements  of  a  statutory  en- 
actment Dillon  on  Municipal  Corporations, 
I  463.    It  must  therefore  be  held  that  the 
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erldenc*  admitted,  which  alone  tended  to 
show  that  thla  sewer  was  legally  built,  was 
Inadmissible. 

This  conclusion  renders  It  unnecessary  to 
decide  as  to  the  correctness  of  the  third 
KTOund  of  exception  to  the  ruling  of  the  pre- 
siding  Justice^  namely,  that  the  requirement 
of  a  written  permit  could  be  walvedv  and 
that  the  authority  at  the  plaintiff  to  enter  a 
public  sewer  might  be  given  by  the  municipal 
officers  orally.     . 

Motion  sustained.    Exception  aostalned. 


nVANS  T.  EVANS  et  aL 

(Oonrt  of  Chancery  of  New  Jersey.    Jane, 

1904.) 

TSUBT— AOOOURTINa — BUAt—UVUntAXlOVB' 

NEBS. 

LTbe  right  of  a  beneficiary  of  a  trust  to 
maintain  a  salt  for  an  accounting  against  the 
surviving  trustee  and  the  administrator  of  a  de- 
ceased trustee  who  had  failed  to  account  to  the 
surviving  trustee  Is  entirely  separate  and  dis- 
tinct from  his  right  to  the  personal  estate  of 
one  of  the  other  beneficiaries  of  the  trust  as 
his  substituted  administrator,  as  authorised  by 
the  sutnte  of  1001  (P.  L.  p.  304)  |  8,  and 
hence  a  bill  for  an  accounting  to  enforce  both 
of  such  rights  was  multifarious,  in  the  absence 
of  special  circumstances  showing  the  necessity 
of  including  both  In  a  single  suit. 

Bill  by  William  O.  Evana.lndivldually  and 
as  substituted  administrator  of  John  H. 
Evans,  deceased,  against  Mary  A.  Evans 
and  Mary  F.  Evans,  as  administratrix  of 
the  estate  of  John  C.  Evans,  deceased.  On 
demurrer  to  tbe  bill.    Sustained. 

WUlard  P.  Voorhees,  for  demurrant,  Mary 
V.  Bvans,  administratrix.  John  S.  Voor- 
hees, for  complainant. 

EMERY,  V.  0.  On  the  bill  filed  by  com- 
plainant Individually  I  have  given  tbe  rea- 
sons for  holding  that,  as  cestui  que  trust 
under  the  will  of  his  father,  Bees  Evans,  tbe 
complainant  la  entitled  to  an,  accounting  of 
the  trust  estate  from  both  tbe  surviving 
trustee  and  tbe  administratrix  of  the  de- 
ceased trustee.  Evans  v.  Evans  (N.  J.  Ch.) 
57  Atl.  872.  I  held  in  that  suit  that  com- 
plainant, having  alleged  in  tbe  bill  that  he 
was  substituted  administrator  of  his  brother, 
John  H.  Evans  (one  of  the  beneficiaries  un- 
der tbe  Rees  Evans  will),  was.  In  his  capacity 
as  such  administrator,  a  party  to  that  suit 
for  the  purposes  of  the  accounting  of  the 
Rees  Evans  trust  estate.  I  further  held,  on 
the  autborities  cited,  that  all  beneficiaries 
under  the  Rees  Evans  trust  should  be  par- 
ties to  that  suit.  In  order  that  there  might  be 
but  one  accounting,  which  would  bind  all 
parties.  So  far,  therefore,  as  complainant's 
claim  In  this  case  is  based  on  or  requires  an 
accounting  of  the  property  or  Income  receiv- 
ed by  John  G.  Evans,  as  trustee  of  the  Rees 
Evans  estate,  since  bis  last  accounting  In 


1897,  It  should  be  enforced  «r  laclnded  In 
the  other  suit,  and  I  consider  It  to  be  so  In- 
cluded. Complainant's  right  to  an  account- 
ing against  John  0.  Evans,  administrator 
for  the  Rees  Evans  estate,  unaccounted  for 
by  John  O.  Bvans,  is  an  equitable  right,  and 
one  which  is  to  be  asserted  in  a  single  suit 
against  both  the  surviving  trustee  and  the 
representative  of  the  deceased  trustee  who 
have  failed  to  accoimt  to  the  survlvlnx  trus- 
tee. This  equitable  right  of  complainant  la 
entirely  separate  and  distinct  from  his  right 
to  the  personal  estate  of  John  H.  Evans  as 
substituted  administrator  under  the  statute 
of  1901  (P.  U  p.  304)  I  3.  To  this  estate  of 
John  H.  Evans  complainant  has  legal  as  well 
as  equitable  title  by  the  statute;  and  the 
right  of  recovery  from  defendant  Mary  F. 
Evans,  as  the  personal  representative  of 
John  0.  Evans,  the  deceased  administrator 
of  John  H.  Evans,  is  based  on  the  substitut- 
ed administrator's  own  title  under  tbe  stat- 
ute, and  Is  not  a  mere  equitable  claim,  to  be 
asserted  under  the  right  of  another,  who 
Is  boimd  to  assert  it  for  the  beneficiaries. 
This  is  the  case  In  the  claim  to  an  acpount- 
Ing  of  the  Rees  Evans  trust  estate,  where 
the  surviving  trustee  must  for  this  reason  be 
a  party  to  the  accounts,  and  as  having  the 
right,  perhaps,  to  require  any  payment  di- 
rected by  final  decree  to  be  made  to  her 
for  the  purpose  of  paying  over  to  complain- 
ant and  tbe  other  persons  equitably  enti- 
tled. 

This  bill  asks  such  accounting  of  the  In- 
come received  for  the  Rees  Evans  trust  by 
John  C.  Evans  in  his  lifetime,  and  Mary  A. 
Evans,  the  surviving  trustee,  Is  a  party,  but 
the  surviving  trustee  has  no  Interest  what- 
ever in  the  personal  estate  of  tbe  deceased 
beneficiary  (John  H.  Evans)  wbich  actually 
came  to  the  hands  of  bis  administrator, 
John  C.  Evans,  after  the  death  of  John  H. 
Evans,  nor  has  the  accounting  for  such  es- 
tate received  any  necessary  connection  wiin 
tbe  accounting  for  the  amount  due  the  Rees 
Evans  trust  estate.  When  the  accounting 
of  the  Bees  Evans  estate  is  completed,  it  Is 
possible  that  Mary  A.  Evans,  the  surviving 
trustee,  may,  as  surviving  trustee,  be  a 
creditor  of  John  A.  Evans,  as  trustee,  and 
may  hold  this  claim  for  the  complainant 
and  any  other  persons  interested  in  tbe  es- 
tate of  Rees  Evans;  but  this  is  not  a  cred- 
itors' bill  for  the  administration  of  the  es- 
tate of  John  G.  Evans,  the  deceased  trustee. 
The  two  claims  of  complainant  are  thus  dis- 
tinct in  character,  derived  under  separata 
interests,  and  in  any  suit  for  enforcement 
require  different  parties.  In  the  absence, 
therefore,  of  any  special  circumstances  set 
out  In  the  bill  showing  tbe  necessity  or  pro- 
priety of  including  both  accountings  In  one 
suit,  the  bill  must  be  held  multifarious,  and 
the  demurrer  must  be  sustained  tor  that  rea- 
son. 
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(Supreme  Court  of  Rhode  Island.    March  21, 

1904.) 

ORIMINAI.    LAW — ^BOHICIDB — DEFENSES— IRBAH* 

ITT— BUBDEN  OF  PBOOF— EVIDENCE— 

INSTBUCTIOAS. 

1.  In  a  proaecatitm  for  homicide,  evidoiee  re- 
viewed, and  held  to  support  a  conviction  of 
murder. 

2.  \Vhere,  In  a  prosecution  for  homicide,  de- 
fondant  pleaded  insanity,  and  the  court  per- 
mitted witnenes  to  testify  to  his  condition  and 
habits  for  a  period  of  from  1  to  12  years  prior 
to  the  homicide,  and  his  father's  habits  were  de- 
tailed without  objection,  it  was  not  error  for 
the  court  to  refuse  to  permit  a  witness,  who  tes- 
tified that  he  had  known  defendant  for  18  years, 
to  state  just  what  sort  of  a  man  defendant  ap- 
peared to  be,  on  the  rround  that  such  inqniry 
called  for  evidence  which  was  too  remote. 

3.  Under  Gen.  Laws  1896,  c.  223,  §  13,  U- 
thorizlng  the  judge  presiding  at  a  jury  trial  to 
comment  on  the  evidence  in  his  Instructions,  a 
dd!endant  in  a  criminal  case  is  not  entitled  to 
have  the  judge  call  the  attention  of  the  jur^ 
particularly  to  certain  portions  of  the  testi- 
mony, and  suggest  to  them  certain  inferences  of 
fact  to  be  drawn  therefrom. 

4.  A  request  to  charge  may  be  properly  re- 
fused where  it  is  covered  by  the  charge  of  the 
court 

5.  Where,  in  a  criminal  prosecution,  defend- 
ant pleaded  insanity,  the  burden  was  on  him 
to  prove  such  insanity  by  a  preponderance  of 
the  evidence. 

Charles  J.  Qulgley  was  convicted  of  mur- 
der, and  he  applies  for  a  new  trial.    Denied. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOCOLAS,  JJ. 

Charles  F.  Steams,  Atty.  Oen.,  for  tbe 
State.    Cooney  &  CabUl,  for  defendant 

D0170LAS,  X  The  defendant,  on  Janu- 
ary 80,  1903,  was  found  guilty  of  the  murder 
of  Abraham  A.  Camac,  October  4,  1902.  He 
now  prays  for  a  new  trial,  alleging:  (1)  That 
tbe  verdict  is  against  tbe  law;  (2)  that  the 
verdict  is  against  the  evidence ;  (3)  that  the 
presiding  justice  erred  in  excluding  certain 
testimony  offered  by  the  defendant ;  (4)  that 
tlie  presiding  justice  erred  in  his  instructions 
to  the  jury;  (6)  that  the  presiding  justice 
erred  in  refusing  to  Instruct  the  jury  as  re- 
quested by  the  defendant;  (6)  that  be  has 
discovered  new  and  material  evidence,  which 
could  not  by  the  exercise  of  due  and  rea- 
sonable diligence  on  his  part,  have  been  pro- 
cured for  use  at  the  first  trial. 

The  verdict.  In  our  judgment.  Is  right  in 
law  and  fact  The  undisputed  facts  are  that 
the  defendant  bad  known  one  Ellen  L.  How- 
ard for  13  or  14  years,  and  bad  become  en- 
gaged to  marry  her;  that  on  Septeml>er  25, 
1902,  she  was  married  to  Abraham  A.  Caiunc; 
that  Qulgley  was  Informed  of  this  by  letter 
from  Mrs.  Howard,  Mrs.  Camac's  mother; 
that  within  a  day  or  two  after  he  received 
this  letter  he  went  from  Canton,  Mass.,  where 
he  lived,  to  Pawtucket,  as  be  himself  said, 
to  kill  the  man  who  had  married  bis  girl.  He 
arrived  at  Pawtucket  Wednesday  or  Thnrs- 
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day,  October  lit  or  26,  and  bought  a  revolver 
on  Friday,  October  8d.  While  under  the  to- 
flaence  of  liquor,  he  showed  tbe  revolver  to 
the  bartender  In  Rock's  saloon ;  told  him  that 
he  came  from  Maasachnsetts ;  that  he  was 
stopping  at  Rumford,  and  that  there  was  a 
man  and  woman  there  whom  he  was  going 
to  shoot  In  the  evening  of  Friday,  tbe  3d, 
he  was  discovered  In  tbe  bade  yard  of  Ca- 
mac's house.  Tbe  barking  of  the  d<«  attract- 
ed the  attention  of  the  people  in  the  hbnse, 
some  of  whom  went  to  the  door,  and,  in  re- 
sponse to  his  request  to  see  Abraham  Camac, 
Abraham,  with  others,  went  Out  to  see  him. 
Qulgley  heard  Mrs.  Camac's  voice  In  the 
doorway,  and  reproached  her  for  manning. 
Camac  told  Qnlgley  that  he  had  seen  a  letter 
In  which  Qalgley  bad  threatened  to  blow  ont 
bis  (Camac's)  brains  If  be  ever  saw  him. 
After  some  further  conversation  Qulgley  said 
be  wished  Mr.  and  Mrs.  Camac  good  luck, 
and  left  tbe  place.  Tbe  next  afternoon  (Sat- 
urday) Quigl^  went  to  Ro<A'8  saloon,  and 
after  he  bad  been  tbere  a  short  time  Camac 
entered  tbe  saloon.  At  10  minutes  past  2 
Qulgley  went  out  of  the  side  room  In  whldi 
he  was  sitting;  followed  Camac  to  the  bar, 
and  without  the  exchange  of  any  words  fired 
three  shots  at  Camac,  wounding  him  in  tbe 
left  hip  and  also  in  tbe  bac^.  Camac  died 
tbe  next  morning  of  these  wounds.  After  the 
shooting  Qulgley  left  the  aakwn,  and  ran 
slowly  toward  tbe  center  of  the  dty,  and 
within  a  short  time  thereafter  be  was  ar- 
rested. When  the  officer  arrested  him  he  said 
be  was  going  to  give  himself  up.  All  the 
witnesses  agreed  that  Qulgley  was  sober  at 
the  time  of  the  shooting.  Tbe  testimony  also 
showed  that  Qulgley  was  a  man  who  vnu 
accustomed  to  steady  drinking.  After  bis 
arrest  Qulgley  told  Officer  Flynn,  who  ar- 
rested him,  that  he  was  sorry  that  he  did  not 
shoot  both  Camac  and  tbe  girl,  that  he  shot 
Camac  becanse  be  bad  married  the  girl, 
and  that  be  bad  bought  tbe  revolver  a  few 
days  before  tbe  shooting.  Flynn  testified 
that  Qulgley  was  sober  at  the  time  be  arrest- 
ed blm,  and  that  he  was  calm  and  cool. 
Thomas  F.  Vance,  a  lawyer,  and  tbe  coroner 
of  Pawtucket,  saw  Qulgley  at  half  past  8 
that  afternoon,  and  was  with  blm  for  an  boar 
or  more.  Mr.  Vance  testified  that  Qulgley 
appeared  to  be  all  right,  that  be  looked  pale, 
and  that  be  bad  apparently  been  drinking  a 
very  limited  number  of  glasses  of  beer.  Tbe 
same  afternoon  Qulgley  was  taken  to  Ca- 
mac's bouse,  and  confronted  with  him.  He 
was  very  reluctant  to  go  until  he  was  told 
that  the  police  would  protect  him.  While  be 
was  there  Camac's  father  attempted  to  as- 
sault him,  and  be  was  thoroughly  frightened, 
and  his  alarm  continued  until  he'  was  away 
from  tbe  house.  Camac,  realizing  that  he 
was  mortally  wounded,  fully  Identified  Qulg- 
ley as  tbe  person  who  had  shot  him.  While 
on  the  street  between  the  Camac  house  and 
the  police  station,  Quigley's  picture  was  tak- 
en by  a  newspaper  man,  and  be  told  Mr. 
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Vance  that  he  supposed  hl8  picture  would  be 
In  the  Journal  and  Bulletin,  and  said  some- 
thing about  being  the  boy  murderer.  Gapt 
Vananda,  of  the  Pawtucket  police,  saw  Qnlg- 
ley  soon  after  the  shooting.  He  testified  that 
be  was  very  nervous,  but  that  he  was  quite 
sober;  that  be  guessed  the  man  had  been 
drinking.  At  the  station  Qulgley  wanted 
to  tell  bis  story  to  the  officer,  and  told  the 
officer  that  If  he  knew  the  story — the  other 
side  of  It — ^tbat  be  would  not  blame  him  (L 
e.,  Qulgley).  Chief  of  police  Rice  saw  Qulg- 
ley about  3  p.  m.  on  October  4tb,  Saturday, 
and  Qulgley  said  to  him  that  be  shot  Camac 
because  he  married  the  girl  he  was  going 
with.  Rice  testified  that  Qulgley  looked  pale, 
but  that  be  could  not  say  that  he  was  un- 
der the  influence  of  liquor.  He  looked  like 
a  man  who  had  been  on  a  drunk,  but  he 
showed  no  Indications  of  delirium  tremens 
then;  that  be  remained  in  the  station  until 
Monday  morning,  and  while  there  showed  no 
indication  of  delirium  tremens  to  nonprofes- 
sional observers.  None  of  these  facts  were 
controverted. 

The  accused,  through  bis  counsel,  sets  up 
the  defense  of  insanity  of  a  temporary  char- 
acter, to  wit,  delirium  tremens;  alleging 
that  this  incapacity  existed  at  the  time  of 
the  homicide,  but  had  passed  away  soon 
after.  There  was  no  pretense  that  the  ac- 
cused had  ever  sutCered  from  anything  in 
the  nature  of  permanent  aberration  of  mind. 
To  support  this  defense  several  witnesses 
appeared,  who  had  known  the  accused  from 
1  to  12  years,  and  their  testimony  was  to  the 
effect  that  the  accused  was  accustomed  to 
drink  to  excess,  and  on  some  occasions  had 
'.shown  symptoms  which  to  them  indicated 
delirium  tremens.  One  medical  expert — ^Dr. 
Ford — made  examinations  of  the  accused  at 
various  times,  at  the  request  of  his  counsel, 
and  declared  it  to  be  his  opinion  that  the 
accused  had  delirium  tremens  or  alcoholic 
Insanity  on  October  4tb  in  an  aborted  form. 
He  first  examined  Qulgley  on  Sunday  even- 
ing, October  5th,  and  thinks  he  was  then 
suffering  from  delusions  of  persecution.  He 
did  not  have  the  typical  symptoms  of  de- 
lirium tremens.  When  asked,  "What  kind 
of  symptoms  did  he  suffer  from?"  he  an- 
swered, "I  think  they  were  aborted."  He 
Judged  from  clrcimiataiices  that  the  delu- 
sions had  lasted  a  week.  In  cross-examina- 
tion It  appeared  that  the  doctor  thought  the 
accused  was  suffering  from  a  delusion  be- 
cause the  accused  told  him  that  be  was 
afraid  Mr.  Camac  might  shoot  him,  and  he 
likewise  thought  this  delusion  had  lasted 
a  week  because  Qulgley  told  him  so.  In 
describing  Quigley's  disease,  he  says,  "I 
tblnk  it  more  on  the  type  of  abortive  delirium 
tremens  than  it  was  of  the  typical  kind." 
He  says,  further:  "There  was  no  delirium, 
as  far  as  I  could  find  out.  I  have  no  reason 
to  believe  that  he  bad  active  hallucinations 
9nd  delusions."  The  state,  in  rebuttal,  call- 
ed,  amongst  o^her   witnesses.    Dr.   Keene, 


who  is  In  cliarge  of  tbe  State  Insane  Asylum, 
who  explained  that  the  symptoms  of  true 
delirium  tremens  are  visible  and  apparent  to 
an  ordinary,  unprofessional  observer,  con- 
sisting of  physical  tremor  and  mental  bal- 
luclnatlons  which  the  patient  cannot  help 
giving  evidence  of.  Omitting  all  other  evi- 
dence for  the  state  on  that  issue,  we  see  no 
groimd  upon  which  the  Jury  could  have 
founded  even  a  reasonable  doubt  that  tbe 
homicide  was  the  deliberate,  premeditated 
act  of  the  accused,  and  tbat  In  committing 
it  he  possessed  and  exhibited  Intel  ligence 
and  malice.  As  the  jury  had  heard  the  evi- 
dence which  described  the  attempt  of  Mr. 
Camac,  the  father,  to  seize  a  gun  for  the  pur- 
pose of  shooting  Qulgley  when  he  -was 
brought  to  his  house  to  see  Camac,  the  son, 
as  he  lay  dying,  they  were  quite  jastifled 
in  attributing  the  fear  of  Camac,  which  the 
accused  showed  in  tbe  presence  of  tbe  doc- 
tor, to  a  rational  appreciation  of  tbe  situa- 
tion, and  in  considering  his  emotion  as  the 
remorse  which  a  sane  person  would  feel 
after  the  commission  of  a  heinous  crime. 
Indeed,  it  Is  not  now  urged  by  the  coansel 
for  the  accused  that  the  verdict  was  against 
tbe  evidence  under  the  law  as  charged  by 
the  court.  Tbe  only  exception  to  the  rejec- 
tion of  evidence  offered  by  the  accused  was 
taken  because  tbe  court  would  not  permit 
him  to  introduce  testimony  covering  the 
whole  of  the  defendant's  previous  life,  and 
also  to  show  the  condition  of  his  father,  as 
a  foundation  for  an  Inference  that  the  de- 
fendant had  delirium  tremens  at  the  time 
of  the  homicide.  Tbe  precise  question  to 
which  objection  was  sustained  was  addressed 
to  a  witness  who  said  he  bad  known  Qulg- 
ley about  18  years,  and  was:  "Now,  will  yon 
kindly  tell  the  Jury,  in  your  own  way.  Just 
what  sort  of  man  in  Canton  Mr.  Qulgley  ap- 
peared to  be?"  In  support  of  the  Inquiry 
defendant's  counsel  referred  to  Shailer  v. 
Bumstead,  99  Mass.  112,  where  the  court  say: 
"If,  therefore,  the  statement  or  declaration 
offered  has  a  tendency  to  prove  a  condition 
not  in  its  nature  temporary  and  transient, 
then  •  •  •  It  is  admissible.  Its  weight 
will  depend  upon  its  significance  and  prox- 
imity." The  court,  after  considerable  dis- 
cussion, said  that  "evidence  that  the  accused 
suffered  from  delirium  tremens  ten  or  fifteen 
years  ago,  or  somebody  in  his  family  suffer- 
ed In  that  way,"  was  too  remote;  and  again 
referring  to  the  fact,  as  shown  by  authori- 
ties submitted  by  defendant's  counsel,  that 
delirium  tremens  is  a  temporary  and  tran- 
sient condition,  the  court  said:  "You  may 
show  what  his  condition  was,  or  anything 
not  too  remote;  anything,  say,  close  to  this 
time  about  his  drinking,  his  habits,  and 
wlietber  he  had  recently  been  in  the  habit  of 
doing  it,  and  then  bis  leaving  Canton  and 
coming  here;  and  all  that  you  may  show 
for  the  purpose  of  convincing  those  twelve 
men  there  of  the  mental  condition  of  this 
man,  and  as  to  whether  or  not  he  did  know 
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or  dldnt  know  what  he  was  doing  at  the 
time  be  did  It;  and  farther  than  that,  of 
course,  I  cannot  see  my  way  at  present, 
bnt  yon  can  save  that  point  If  yon  desire. 
Mr.  Cooney:  Under  the  circumstances,  I  de- 
sire to  save  that  point  If  you  will  permit. 
(Eizception  noted  by  Mr.  Cooney.)"  It  would 
be  sufficient  to  say  of  this  exception  in  a 
cirll  case  that  It  could  not  be  entertained 
because  It  does  not  apply  to  any  specific 
testimony  or  raise  any  specific  question  of 
law;  and  In  this  case.  If  we  consider  the 
question  which  was  attempted  to  be  raised, 
we  cannot  sustain  the  exception.  The  court, 
in  effect,  told  the  counsel  that  he  must  Iceep 
within  reasonable  limits  In  proving  past 
conditions  as  a  basis  of  Inference  with  re- 
gard to  the  present.  The  eridence  which 
was  afterwards  offered  on  this  point  and  ad- 
mitted was  all  that  could  have  been  reasona- 
bly considered  as  bearing  even  remotely 
upon  the  question.  Witnesses  were  allowed 
to  testify  to  Quigley's  condition  and  habits 
for  periods  of  from  1  to  12  years,  and  bis 
father's  habits  were  detailed  also  without 
objection.    This  exception  is  untenable. 

The  objection  to  the  charge  and  the  ex- 
ceptions taken  to  the  refusal  of  the  court 
to  charge  as  requested  by  counsel  for  the 
accused  raise  two  questions.  The  fifth, 
sixth,  and  seventh  requests  were  that  the 
presiding  Justice  should  call  the  attention 
of  the  Jury  particularly  to  certain  portions 
of  the  testimony,  and  should  suggest  to 
them  certain  inferences  of  fact  to  be 
drawn  from  them.  While  our  statute  (Oen. 
Laws  1896,  c.  223,  |  13)  gives  the  Judge  who 
is  presiding  at  a  Jury  trial  great  latitude 
in  bis  comments  on  the  evidence,  only  requir- 
ing that  he  shall  not  materially  misstate  it, 
It  does  not  Impose  upon  him  as  a  duty  any- 
thing more  than  to  give  Instruction  In  the 
law.  It  must  be  left  to  the  discretion  pf 
the  Judge  In  every  case  to  discuss  the  evi- 
dence and  analyze  it  as  bearing  upon  the 
Issues  of  fact  which  the  Jury  are  to  deter- 
mine, or  to  confine  himself  only  to  a  state- 
ment of  the  legal  propositions  which  are  ap- 
plicable to  those  Issues,  leaving  the  Jury  to 
find  the  facts  and  apply  these  principles  for 
themselves.  Some  cases  require  one  mode 
of  treatment  and  others  the  other.  But  it 
can  never  be  insisted  by  a  party  that  a  cer^ 
tain  class  of  facts  or  evidence  should  be 
singled  out  by  the  Judge  for  particular  com- 
ment, as  was  here  requested,  and  the  court 
very  properly  refused  to  do  as  it  was  asked. 
The  Jury  had  already  been  told  by  the  Judge 
that  they  were  to  consider  and  weigh  all 
the  evidence  in  the  case,  and  that  was  all 
that  the  accused  or  the  state  was  entitled  to 
demand. 

The  second  request,  so  far  as  it  involved  a 
question  of  law,  had  already  been  charged. 

The  other  question  Is  of  greater  import- 
ance, and  requires  very  careful  consideration. 
The  court  charged  that  upon  the  Issue  of 
insanity  the  burden  of  proof  Is  upon  the  ac- 


cused, and  that  the  rule  of  evidence  upon 
this  issue  is  that  it  shall  be  proven  by  a  fair 
preponderance  of  evidence.  The  first,  third, 
and  fourth  requests,  which  were  refused, 
were  based  upon  the  proposition  that  upon 
the  question  of  sanity  or  Insanity  of  the  ac- 
cused the  burden  is  upon  the  state  to  prove 
sanity  beyond  a  reasonable  doubt  The 
question  was  settled  in  England  in  1843  by 
the  answer  of  the  Judges  to  questions  pro- 
pounded by  the  House  of  Lords,  suggested 
by  the  case  of  Daniel  M'Naghten,  reported 
in  10  CI.  &  Fin.  200.  In  that  case  the  law 
was  said  to  be:  That,  if  the  accused  was 
conscious  that  the  act  was  one  which  he 
ought  not  to  do,  and  if  the  act  was  at  the 
same  time  contrary  to  law,  he  is  punishable. 
In  all  cases  of  this  kind  the  Jurore  ought  to 
be  told  that  every  man  is  presumed  to  be 
sane,  and  to  possess  a  snfiScient  degree  of 
reason  to  be  responsible  for  his  crime,  until 
the  contrary  be  proved  to  their  satisfaction; 
and  that  to  establish  a  defense  on  the  ground 
of  insanity  It  must  be  clearly  proved  that 
at  the  time  of  committing  the  act  the  party 
was  laboring  under  such  a  defect  of  reason 
from  disease  of  the  mind  as  not  to  know 
the  nature  and  quality  of  the  act  be  was 
doing,  or  as  not  to  know  that  what  he  was  do- 
ing was  wrong.  We  are  not  now  concerned 
with  the  definition  of  insanity  here  given, 
which  has  been  criticised  as  not  entirely  ac- 
curate. In  the  case  at  bar  the  rule  of  evi- 
dence only  is  at  issue.  The  question  has 
arisen  In  almost  every  state  of  the  Union 
and  in  the  courts  of  the  United  States,  and 
between  the  decisions  of  these  courts  there 
is  a  hopeless  conflict.  The  decisions  up  to 
1882  were  collected  in  an  article  by  Henry 
Wade  Rogers  in  the  Central  Iaw  Journal, 
vol.  14,  p.  2.  The  writer  cites,  as  8iq>porting 
the  view  that  the  burden  is  upon  the  accused, 
the  courts  of  Alabama,  Arkansas,  Califor- 
nia, Connecticut,  Delaware,  Georgia,  Iowa, 
Kentucky,  Maine,  Massachusetts,  Minnesota, 
Missouri,  New  Jersey,  North  Carolina,  Ohio, 
Pennsylvania,  Tennei^see,  Texas,  and  Virr 
glnla.  To  the  contrary  are  dtM  Illinois,  In- 
diana, Kansas,  Michigan,  Mississippi,  and 
New  Hampshire,  while  New  York  is  called 
uncertain.  From  the  report  of  the  trial  of 
Henry  K.  Goodwin,  published  in  1887  by 
the  Attorney  General  of  Massachusetts,  by 
authority  of  law.  It  appears  that  the  courts 
of  that  state  have  abandoned  the  English 
rule.  Judge  Allen,  who  presided,  distinctly 
charged  the  Jury  that  if,  upon  the  whole  evi- 
dence, they  bad  a  reasonable  doubt  of  the 
defendant's  sanity,  they  should  acquit  him. 
Georgia  has  also  changed  its  view.  :  Ryder 
T.  State,  100  Ga.  528,  28  9.  E.  246,  38  L.  R. 
A.  721,  62  Am.  St  Rep.  334.  Maryhtnd 
(Spencer  v.  State,  69  Md.  28,  13  Atl.  800) 
and  New  Mexico  (Faulkner  v.  Ter.,  6  N. 
M.  466,  30  Pac.  805),  where  the  question 
has  come  up  for  the  first  time,  have  adopted 
the  same  rule.  To  the  supporters  of  the 
English  rale  named  above  may  be  added 
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Nevada  (State  t.  Lewis,  20  Nev.  333,  22  Pac. 
211);  South  Dakota  (State  t.  Yokum,  11  B. 
D.  644,  TO  N.  W.  836);  and  Utah  (People  v. 
DUlon,  8  Utah,  92,  SO  Pac.  160).  The  case 
of  State  T.  Scott  (La.)  21  Sooth.  271,  86  L. 
B.  A.  721,  reviews  the  law  up  to  that  date, 
and  adopts  the  English  rule.  The  notes  to 
this  case  present  fully  all  the  American  cases 
to  that  time,  and  Justify  the  conclusion  of 
the  court  that  the  great  weight  of  authority, 
including  both  decisions  of  courts  and  con- 
clusions of  the  text-writers,  supports  its  de> 
clsion. 

Perhaps  the  most  weighty  authority  to 
the  contrary  is  Davis  v.  United  States,  180 
U.  S.  469,  16  Sup.  Ct  853,  40  L.  Ed.  499, 
wliich  adopts  the  view  apparently  originat- 
ed by  Iilr.  Bishop  (2  Bishop,  Or.  Proc.  8 
673),  where  it  Is  thus  stated:  "To  the  writer 
of  these  volumes  the  true  doctrine  seems  to 
be  the  following:  'Sanity,'  as  observed  by  a 
learned  Judge  (Wright,  J.,  In  Walter  v.  Peo- 
ple, 32  N.  Y.  147,  164),  'U  presumed  to  be  the 
normal  state  of  the  human  mind,  and  It  is 
never  incimibent  upon  the  prosecutor  to  give 
affirmative  evidence  that  sncb  state  exists 
in  a  particular  case.'  But  suppose  this  nor- 
mal state  is  denied  to  have  existed  in  the 
particular  instance.  Then,  if  evidence  is 
produced  in  support  ,of  such  denial,  the  Jury 
must  Judge  of  it  and  its  effect  on  the  main 
issue  of  guilty  or  not  gfnilty;  and  if,  oonsld- 
ering  -all  the  evidence,  'and  considering  the 
presumption  that  what  a  man  does  is  sane- 
ly done,  and  sofferlng  the  evidence  and  the 
presumption  to  work  together  in  their  minds, 
they  entertain  a  reasonable  doubt  whether 
the  prisoner  did  the  act  in  a  sane  state  of 
mind,  they  are  to  acquit"  In  Davis  v.  The 
United  States  the  court  bold  that  the  burden 
Is  upon  the  prosecution  to  establish  sanity  as 
an  ingredient  of  the  crime;  and  hence,  when 
the  presumption  of  sanity  becomes  silent 
on  the  introduction  of  evidence  against  it, 
proof  of  sanity  beyond  a  reasonable  doubt 
must  be  made  before  the  Jury  can  convict 
It  would  be  a  fruitless^  task  to  review  in  de- 
tail the  cases  where  the  question  has  been 
considered,  for  they  are  divided  into  two 
classes,  which  fbllow  substantially  the  same 
two  divergent  lines  of  reasoning.  The  Bng- 
Ush  rule  implies  that  the  question  of  gnllt 
and  the  question  of  Insanity  raise  two  dis- 
tinct 'issues,  and  that,  while  both  may  be 
Involved  in  the  final  verdict,  the  burden  of 
proof  upon  each  issue  lies  upon  different 
parties.  The  most  complete  and  forcible 
statement  of  the  argument  In  support  of  this 
mle  which  we  have  found  is  contained  in  the 
opinion  of  Judge  Danforth  in  State  v.  Law- 
rence, 67  Me.  674,  681.  The  American  rule, 
80  called,  holds  that  in  a  criminal  case  there 
la  but  one  issue,  and  that  the  burden  through- 
out is  upon  the  prosecution  to  prove  not  only 
the  criminal  act,  but  the  capacity  of  the 
accused  to  commit  It  beyond  a  reasonable 
doubt. 

W«  think  the  first  of  these  positions  is  the 


more  logical.  Sanity  ii  not  an  Ingredient 
of  crime.  It  is  a  condition  precedent  of  all 
intelligent  action,  as  well  benevolent  as  nefa- 
rious. It  is  a  quality  of-  the  actor,  not  an 
element  of  the  act  It  is  incumbent  upon  the 
prosecution  to  show  the  commission  of  the 
act,  and  from  this  showing  and  its  circum- 
stances to  sustain  the  inferences  of  malice 
and  such  emotions  as  the  particular  crime 
may  include.  But  sanity  is  not  one  of  these 
Inferences.  It  is  a  pre-existing  fact  which 
may  be  taken  for  granted  as  implied  by  law 
and  general  experience.  We  do  not  infer 
sanity  from  the  criminal  act  u  we  do  malice 
and  premeditation.  Sanity  Is  a  premise,  not 
a  conclusion. 

It  is  argued  that  criminal  intent,  malice^ 
and  premeditation  are  facts  to  be  proven  by 
the  prosecutor;  that  these  cannot  exist  in 
an  Insane  mind;  hence  sanity  must  be  prov- 
ed by  the  prosecutor.  But  these  are  facts 
of  mental  condition  and  action,  and  they 
can  only  be  proved  by  inference  from  mate- 
rial facts,  drcumstances,  and  acts.  It  is  in- 
cumbent, therefore,  upon  the  prosecution  to 
prove  such  material  facts,  circumstances, 
and  acts  as  would  compel  the  inference  of 
guilt  In  a  sane  person,  and  this  is  the  limit  of 
his  burden.  In  murder  the  prosecution  must 
establish  the  act  and,  either  by  inference 
or  additional  evidence,  malice  and  premedita- 
tion. If  these  Ingredients  of  the  crime  cair 
not  exist  without  sanity,  sanity  is  presumed. 
All  the  ingredients  of  the  crime  must  be 
proved,  and  as  to  these  we  agree  the  burden 
never  shifts;  but  as  to  sanity  it  never  at- 
taches to  the  prosecutor.  The  plea  of  not 
guilty  by  itself  does  not  put  the  sanity  of  the 
accused  in  issue.  He  must  raise  the  ques- 
tion otherwise,  as  all  agree.  If  not  by  spe- 
cial plea  at  least  by  Introducing  evidence^ 
and  this  Is  confession  and  avoidance.  Con- 
fession and  avoidance  are  an  admission  that 
the  accused  performed  the  act  charged  and 
a  denial  that  the  act  was  criminal.  Tbey  are 
not  as  the  arguments  of  several  courts  as- 
sume, an  admission  that  a  crime  was  com- 
mitted, and  the  tender  of  an  excuse  for  com- 
mitting it  The  defense  of  insanity  admits 
the  act  but  not  the  crime;  Just  as  the  pleas 
of  self-defense  w  of  a  license  do.  Upon 
both  these  defenses  we  have  held  the  burden 
to  be  upon  the  accused.  State  v.  Ballon,  20 
R.  L  607,  40  Atl.  861;  State  T.  Beswick.  13 
R.  I.  211,  43  Am.  Bep.  26. 

The  defendant's  counsel  argue  that  be- 
cause, when  a  defendant  relies  upon  an  alibi, 
this  defense  Is  established  by  sufficient  evi- 
dence to  create  a  reasonable  doubt  of.  his 
presence  at  the  crime,  therefore  it  should 
be  held  that  when  the  defense  of  insanity 
Is  set  up  it  will  be  sustained  by  sufficient 
evidence  to  create  a  reasonable  doubt  of  the 
sanity  of  the  4efendant  This  argument  Is 
specious.  It  is  part  of  the  state's  case  to 
show  that  the  accused  was  present  and  did 
the  act  complained  of.  An  alibi  la  merely 
a  drcumsomtlal  denial  of  the  state'a  caaau 
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The  Issue  is  not  •  new  ou<^  and  the  burden 
of  proof  and  tbe  rule  for  welgbiug  eyidence 
remain  tbe  same.  Bnt,  pbysical  presence 
being  proved,  mental  presence  Is  inferred 
wltbont  proof.  Setting  up  a  mental  alibi  in- 
troduces a  new  issue;  one  not  ordinarily  in- 
volved in  tbe  issne  of  guilty  or  not  guilty; 
an  Issue  not  concerning  tbe  crime  as  a 
crime,  but  tbe  accused  as  an  actor.  Presence 
or  absence  of  body  at  a  given  place  at  a 
given  time  Is  a  pbysical  fact,  always  depend- 
ing ujfoa  evidence.  Sanity  of  a  buman  being 
is  an  assumed  fact,  never  depending  upon 
evidence  until  it  is  disputed^ 

Anotber  error  whlcb  It  seems  to  us  is 
committed  by  tbose  wbo  adopt  tbe  Ameri- 
can rule  is  in  mistalclng  tbe  scope  of  pre- 
sumptions of  law.  Tbere  are  two  well-aet- 
tled  presumptions  involved  in  tbls  question, 
botb  disputable:  First  Tbat  every  man  is 
presumed  to  be  innocent  of  crime.  Tbls  pre- 
sumption  vanishes  when  the  mind  is  convin- 
ced by  evidence  tbat  the  accused  did  com- 
mit tbe  crime.  Second.  Bvery  man  is  sup- 
posed to  be  a  responsible,  free  agent,  capable 
of  knowing  right  from  wrong,  and  able  to 
choose  between  them.  This  presumption 
vanishes  when  the  mind  is  convinced  that 
tbe  accused  was  Insane  at  the  time  under 
consideration.  Now,  tbe  theory  we  are  con- 
sidering supposes  these  two  presumptions  to 
be  summoned  as  witnesses,  and  to  be  weigh- 
ed against  each  other,  and  it  said  by  some 
of  these  cases  that  the  presumption  of  in- 
nocence outweighs  tbe  presumption  of  san- 
ity. A  moment's  reflection  will  show  that 
the  contrary  is  tbe  case,  for,  as  there  are 
many  more  persons  who  commit  crime  than 
there  are  who  are  criminally  irresponsible, 
when  a  given  pexson  commits  a  criminal  act, 
tai  the  absence  of  further  Icnowledge,  we 
consider  him  guilty,  not  .insane.  Lawson, 
Presumptive  Bv.  458.  But,  properly  spealc- 
ing,  presumptions  do  not  clash  together. 
They  are  assumptions  of  the  truth  of  cer- 
tain facts  In  the  absence  of  evidence.  The 
normal  office  of  a  disputable  presumption 
of  law  Is  to  fix  the  burden  of  proof,  not  to 
modify  tbe  acceptance  of  evidence  when  re- 
sort is  had  to  evidenc&  "When  conflicting 
evidence  on  the  point  covered  by  the  pre- 
sumption of  law  is  actually  gone  into,  tbe 
presumption  of  law  is  functus  officio  as  a 
presumption  of  law."  Best.  Bv.  276,  note  2. 
The  burden  of  proof  on  any  Issue  Is  always 
contrary  to  the  presumption.  One  who  dis- 
putes tbe  presumption  must  take  the  bur- 
den. "If,  to  procure  an  acquittal,  he  relies 
upon  insanity,  be  assumes  the  burden  of 
proof  as  to  tbat  matter.  He  makes  insanity 
an  affirmative  issue  upon  his  part;  because 
it  Is  an  allegation  of  fact  in  opposition  to  a 
presumption  of  law."  People  v.  Walter,  1 
Idaho,  386,  391.  He  Invites  a  resort  to  evi- 
dence, and  must  supply  the  evidence.  This 
is  involved  In  Mr.  Wharton's  statement: 
"Hence  It  ma^;  be  stated  as  a  test  admit- 
ting of  universal  application  that,  whether 


tbe  proposition  be  affirmative  or  negative, 
the  party  against  whom  judgment  would  be 
given  as  to  a  particular  Issue,  supposing  no 
proof  to  be  offered  on  either  side,  has  on 
him,  whether  he  be  plaintiff  or  defendant, 
the  burden  of  proof,  which  he  must  satisfac- 
torily sustain."  Whart  Ev.  t  357.  In  civil 
cases  this  Is  the  only  function  of  a  disputa- 
ble presumption  of  law.  In  criminal  cases 
the  presumption  of  innocence  goes  further, 
and  Imposes  a  rule  for  weighing  evidence, 
and  It  extends  its  protection  to  the  accused 
until  this  rule  of  evidence  is  satlsfled.  In  this 
capacity  It  does  not  assume  tbe  place  of  a 
witness,  but  rather  that  of  an  advocate. 
It  does  not  contradict  the  evidence,  but  in- 
sists tbat  it  shall  be  weighed  by  tbe  pre- 
scribed standard.  When  the  evidence  works 
conviction  beyond  a  reasonable  doubt,  the 
presumption  of  Innocence  withdraws  Its  pro- 
tection. Coupled  with  the  presumption  of 
sanity,  tbere  Is  no  such  arbitrary  rule  of 
weighing  evidence.    ' 

It  was  held  by  some  early  cases  in  this 
country  that  tbls  defense  must  be  proved  by 
the  accused  beyond  a  reasonable  doubt;  but 
the  very  general  concurrence  of  those  courts 
which  hold  the  accused  to  proof  of  tbe  fact 
only  requires  that  the  evidence  should  he 
sufficient  to  satisfy,  or  tbat  It  should  pre- 
ponderate In  his  favor.  The  more  stringent 
rule  upon  the  main  Issue  was  adopted  out 
of  favor  to  the  accused,  and  it  would  seem 
inconsistent,  while  deeming  him  worthy  of 
favor  on  one  issue,  to  impose  a  greater  bur- 
den than  simple  proof  upon  him  on  the  other. 
We  may  condense  these  views  as  follows: 
Homicide,  unexplained,  is  murder  at  com- 
mon law.  Com.  V.  York,  2  Ben.  &  H.  L.  C. 
504;  Com.  v.  Webster,  5  Cush.  320,  52  Am. 
Dec.  711;  Whart  Cr.  Bv.  |  738.  The  defini- 
tion of  murder  includes  several  elements,  all 
of  which,  except  the  act  of  killing,  are  in- 
ferable from  tbe  act  Itself.  The  presump- 
tion of  innocence  is  a  presumption  that  the 
accused  did  not  commit  the  act  which  the 
law  calls  a  crime.  Evidence  convincing  be- 
yond a  reasonable  doubt  that  he  did  commit 
the  act  is  proof  that  he  committed  tbe  crime. 
The  presumption  of  innocence  has  been  over- 
come when  the  criminal  act  Is  proven.  In- 
volved In  this  conclusion,  amongst  other 
things,  Is  the  presumption,  which  is  aq  in- 
ference of  fact  from  general  experience,  tbat 
the  accused  was  sane  when  he  committed 
tbe  criminal  act  This  presumption  con- 
tinues after  the  presumption  of  innocence  has 
been  overcome.  Evidence  Is  required  to 
overcome  it,  and  the  accused  must  furnish 
this  evidence.  If  the  evidence  on  this  point 
simply  balances,  and  so  produces  no  proba- 
tive effect  on  tbe  mind,  the  presumption  of 
sanity  survives,  and  the  judgment  that  the 
man  Is  guilty  remains  unshaken.  Sanity  is 
a  condition  which  does  not  require  proof 
until  Its  existence  is  denied.  When  the  weil- 
establisbed  but  absolutely  arbitrary  rule  is 
announced  tbat  all  facts  oonstitDting  tbe 
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crime  must  be  proved  beyond  a  reasonable 
doubt,  it  cannot  logically  be  held  to  Include 
a  fact  which  is  not  required  to  be  proved  at 
all.  Insanity  is  not  a  normal  condition,  bnt 
a  positive  disease;  and  positive  proof  may 
reasonably  be  required  to  establish  it  as  a 
fact  to  be  regarded  in  making  up  a  judg- 
ment on  any  question  where  it  is  relevant 
We  cannot  doubt  that  this  is  the  view  of 
the  issue  which  is  implied  by  our  statute 
law  (Gen.  Laws  1896,  c.  82,  }  20),  which 
provides:  "Whenever,  upon  the  trial  of  any 
person  upon  an  indictment,  the  accused  shall 
set  up  in  defence  thereto  his  insanity,  the 
jury,  if  they  acquit  such  person  upon  such 
ground,  shall  state  that  they  have  so  ac- 
quitted him,"  etc.  This  statute  requires  the 
defense  of  insanity  to  be  set  up  by  the  ac- 
cused, and  requires  the  Jury  to  find  spe- 
cially upon  that  issue.  Under  this  provi- 
sion the  rules  of  evidence  are  as  essentially 
fixed  as  if  a  special  plea  of  Insanity  were 
required.  The  statute  is  silent  as  to  how  this 
defense  shall  be  set  up,  and  so  It  need  not 
be  presented  in  writing,  but  may  be  advan- 
ced verbally  by  counsel  as  the  plea  of  not 
guilty  is  by  the  accused,  or  by  the  court 
on  his  behalf,  if  he  stands  mute,  when  ar- 
raigned. Having  set  up  this  special  defense. 
It  IB  incumbent  upon  him  to  prove  it  by  evi- 
dence; and  If  the  jury,  after  weighing  the 
evidence  for  and  against  the  assertion,  are 
not  convinced  of  its  truth  by  a  fair  prepon- 
derance of  the  evidence,  it  cannot  avail  him. 
The  statute  does  not  contemplate  that  the 
jury  shall  acquit  on  the  ground  that  they 
doubt  the  sanity  of  the  accused,  but  on  the 
ground  of  his  actual  insanity.  And  the  find- 
ing of  the  jury  is  made  sufficient  ground 
for  the  court  in  its  discretion,  and  without 
further  investigation,  to  certify  the  case  to 
the  governor  that  the  insane  person  may  be 
confined. 

Statutes  of  similar  tenor  have  received 
this  construction  in  Massachnsetta  (Com.  v. 
Eddy,  7  Gray,  583);  in  Minnesota  (Bonfanti 
V.  The  State,  2  Minn.  123  [Gil.  99]);  in 
liOnisiana  (State  v.  Scott  [La.  Ann.]  21  South. 
271,  88  li.  R.  A.  721,  740);  in  Pennsylvania 
(Ortwein  v.  Com.,  •  7«  Pa.  414,  18  Am.  Rep. 
420);  in  Maine  (State  v.  Lawrence,  supra). 
It  has  been  held  within  the  power  of  the 
General  Assembly,  under  the  Constitution,  to 
provide  that  the  burden  of  proving  an  ex- 
cuse or  license  to  do  an  act  which  is  gen- 
erally criminal  shall  be  upon  the  accused. 
State  ▼.  Beswick,  13  R.  I.  211,  43  Am.  Rep. 
26,  approved  in  State  ▼.  Higgins,  13  R.  I. 
380,  43  Am.  Rep.  26,  note,  and  State  v.  Mel- 
lor,  13  R.  I.  666.  These  decisions  are  as  ap- 
plicable to  the  defense  of  insanity  as  to  the 
defense  of  license.  In  Oregon  the  English 
rule  is  enacted  by  statute.  B.  &  C.  Comp. 
f  1393. 

The  last  ground  urged  for  granting  a  new 
trial  is  based  upon  the  contention  that  one 
of  the  medical  witnesses  called  by  the  state 
In  rebuttal  was  mistaken  in  saying  that  he 


observed  the  condition  of  the  accused  on  the 
7th  day  of  October.  The  witness  testifies 
that  be  vaccinated  the  accused  and  several 
others  on  that  day,  and  during  the  operation, 
which  occupied  a  very  short  time,  took  no- 
tice of  his  condition.  The  substance  of  his 
testimony  is  that  the  witness  did  not  note 
any  abnormal  symptoms  in  the  accused. 
Counsel  now  ask  to  have  a  new  trial,  tliat 
they  may  present  evidence  that  the  accused 
was  not  vaccinated  on  the  7th  day  of  October. 
One  of  the  affidavits  to  support  this  prayer 
divulges  the  fact  that  immediately  after 
this  testimony  was  given  a  recess  was  tak- 
en, during  which  counsel  and  his  expert  med- 
ical witness  examined  both  arms  of  the  ac- 
cused, and  found  no  trace  of  a  recent  vac- 
cination. Not  only  the  accused,  therefore, 
who  was  perfectly  sane  when  he  was  tried, 
but  his  counsel,  knew  the  alleged  fact  in 
time  to  have  shown  the  arm  to  the  jury, 
and,  in  view  of  it,  to  have  cross-examined  the 
witness.  By  bringing  the  matter  to  the  at- 
tention of  the  court  he  could  have  procured 
the  record  of  medical  treatment  of  the  ac- 
cused at  the  Jail,  which  he  has  since  obtain- 
ed. We  fail  to  see  any  merit  in  this  allega- 
tion. 

In  view  of  the  overwhelming  preponder- 
ance of  the  whole  evidence  that  the  accused 
was  guilty  of  willful  murder,  we  cannot  as- 
sign to  the  error,  if  it  was  one,  any  appre^ 
ciable  Influence  on  the  minds  of  the  Jury. 

The  petition  for  new  trial  is  denied,  and 
the  case  will  be  remanded  to  the  common 
pleas  division  for  sentence. 


QW  Pa.  sa) 
MONTBLIUS  et  al.  t.  MONTBLIUS. 
(Supreme  Court  of  Pennsylvania.    June  15, 
1904.) 

WITNESS  —  COMPETENCY— TBANSACTIORB     WITH 
DECEDENT— DIRECTINO  VERDICT. 

1.  Under  Act  June  11,  1891  (P.  L.  287),  the 
surviving  party  to  a  contract  can  only  testify 
as  to  matters  oocarring  in  the  lifetime-  of  the 
decedent  where  there  la  a  person  living  between 
whom  and  the  surviving  party  the  matter  rele- 
vant to  the  issue  occurred,  and  where  such  per- 
son is  competent  to  testify  and  does  testify. 

2.  A  verdict  and  judgment  on  it  will  be  set 
aside  where,  in  ejectment,  defendant  made  an 
offer  which  would  have  prevented  binding  in- 
structions for  the  plaintiff,  and  the  court,  with- 
out ruling  thereon,  said,  "All  offers  will  be  con- 
sidered as  proven,"  and  directed  a  verdict  for 
plaintiff. 

Appeal  from  Court  of  Common  Pleaa^ 
Northumberland   County. 

Action  by  Walton  H.  Montelius  and  Thom- 
as M.  Righter  against  William  T.  Montelius. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MESTREZAT,  and  POT- 
TER, JJ. 

W.  H.  M.  Oram  and  J.  B.  Bastress,  for 
appellant.  S.  P.  Wolverton  and  W.  B.  Faust, 
for  appellees. 
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BROWN,  J.  In  tbla  ejectment,  biongbt 
by  tbe  appellees  on  the  legal  title  of  their 
testator,  the  appellant,  in  attempting  to  sus- 
tain his  equitable  ownership  to  the  prop- 
erty, was  Incompetent  to  testify  to  anything 
that  had  occurred  during  the  lifetime  of  the 
decedent.  Under  a  general  objection  he  was 
permitted  to  testify  to  what  had  taken  place 
between  himself  and  his  brother,  Walton  H. 
Montelius,  during  the  lifetime  of  their  fa- 
ther; and  the  plaintiffs  then«  on  the  ground 
of  his  incompetency  to  so  testify,  moved  to 
strike  out  all  of  this  testimony.  The  motion 
was  allowed,  and  the  testimony  embraced 
In  the  first  assignment  of  error  stricken  out, 
with  no  exception  taken  by  the  defendant  to 
the  action  of  the  court  in  doing  so. 

It  is  conceded  that  under  tbe  act  of  1887 
tbe  appellant  was  incompetent  to  testify 
to  what  Is  alleged  to  have  occurred  between 
blm  and  bis  brother  prior  to  his  father's 
death,  bat  It  is  contended  by  his  counsel  that 
by  the  act  of  June  11,  1891  (P.  L.  287),  he 
was  a  competent  witness.  In  tbe  face  of  the 
plain  words  of  that  act,  it  is  difficult  to  un- 
derstand how  such  a  position  can  be  seri- 
ously taken.  They  are:  "That  hereafter  In 
any  dvil  proceeding  before  any  tribunal  of 
this  commonwealth,  or  conducted  by  virtue 
of  its  order  or  direction,  although  a  party 
to  tbe  thing  or  contract  In  action  may  be 
dead  or  may  have  been  adjudged  a  lunatic, 
and  his  right  thereto  or  therein  may  have 
passed,  either  by  his  own  act  or  by  the  act 
of  the  law,  to  a  party  on  a  record  who  rep- 
resents bis  interest  in  the  subject  in  con- 
troversy, nevertheless  any  surviving  or  re- 
maining party  to  such  thing  or  contract  or 
any  other  person  whose  interest  is  adverse  to 
the  said  right  of  such  deceased  or  lunatic 
-party,  shall  be  a  competent  witness  to  any 
relevant  matter,  althongb  tt  may  have  oc- 
curred before  the  death  of  said  party  or  the 
adjudication  of  bis  lunacy,  if  and  only  If 
such  relevant  matter  occurred  between  him- 
self and  another  person  who  may  be  living 
at  tbe  time  of  tbe  trial  and  may  be  com- 
petent to  testify,  and  who  does  so  testify  up- 
on the  trial,  a^nst  such  surviving  or  re- 
maining party  or  against  the  person  whose 
interest  may  be  thus  adverse."  The  alleged 
relevant  matter  here  occurred  between  the 
appellant  and  Walton  H.  Montelius,  who  was 
living  at  the  time  of  the  trial,  but  who,  if 
competent  to  testify,  did  not  do  so  against 
tbe  surviving  son  whose  Interest  is  adverse 
to  the  right  of  their  deceased  father.  From 
Both's  Estate  (decided  in  1892)  IGO  Pa.  261, 
24  Atl.  685,  down  to  Rudolph  v.  Rudolph,  207 
Pa.  839,  56  Atl.  933,  we  have  uniformly 
beld,  when  it  has  been  urged  that  the  pur- 
pose of  the  act  of  1891  is  very  broad,  that 
its  words  have  but  one  meaning,  and  that  the 
lips  of  one  who  would  have  been  incompe- 
tent before  its  passage  are  unsealed  only 
-when  its  conditions  of  bis  competency  arise 
on  the  trial.  In  support  of  their  view  coun- 
sel for  appellant  cite  Irwin  v.  Patchen,  164 


Fa.  61,  30  Atl.  436,  In  which  case,  It  Is  true, 
the  late  Justice  Green  said:  "The  act  au- 
thorizes the  admission  of  testimony  of  one 
of  the  parties  to  facts  tranqpirlng  before  the 
death  of  the  deceased  party  or  person,  if  the 
relevant  matter  occurred  between  the  wit- 
ness and  some  other  living  and  competent 
person."  .^s  this  is  not  the  first  time  these 
words  have  been  cited  to  us  to  sustain  the 
position  taken  by  counsel  for  the  present 
appellant,  it  is  proper  that  we  should  stop 
any  further  reference  to  them  for  such  a 
purpose. 

Tbe  competency  of  Henrietta  Irwin,  one 
of  the  plaintiffs,  to  prove  that  she  had  paid 
certain  taxes  on  the  land  in  dispute,  was  ob- 
jected to  on  the  ground  that  Horace  Patchen, 
under  whom  the  defendants  claimed,  was 
dead.  In  tbe  opinion  of  the  court,  imme- 
diately preceding  the  quoted  words  is  a 
statement  that  she  had  made  tbe  payments 
after  the  death  of  Patchen,  and  the  careful 
reader  of  the  case  will  at  once  notice  that 
the  question  of  her  competency  under  tbe 
act  of  1891  was  not  before  the  court.  In 
referring  to  It  after  It  bad  been  cited,  the 
quoted  remark — under  tbe  circumstances  to 
be  regarded  as  a  mere  passing  one — was 
made  without  adding  the  proper  qualifying 
words,  which  certainly  would  have  appeared 
if  the  question  in  the  present  case  had  been 
raised. 

The  second  assignment  of  error  must  be 
sustained.  It  brings  to  our  notice  an  on- 
usual  record.  Just  before  dosing  his  case 
an  offer  was  made  by  tbe  defendant  "to 
prove  that  Walton  H.  Montelius  was  tbe 
agent  and  representative  of  Alfred  M.  Mon- 
telius, whose  executors  the  plaintiffs  are; 
that  in  pursuance  of  authority  given  by  tbe 
decedent  to  bis  said  agent,  and  directions 
to  that  effect,  he  made  a  contract  with  the 
defendant  to  purchase  the  property  for  him 
at  the  sheriff's  sale;  and  that  subsequently 
tbe  terms  of  the  contract  were  carried  out, 
and  tbe  purchase  money  paid  by  the  de- 
fendant, who  has  remained  in  possession 
to  the  present  time."  On  objection  to  this 
the  trial  Judge,  without  formally  passing 
upon  the  offer,  simply  said,  "All  offers  will 
be  considered  as  proven;"  adding,  "I  will  ea- 
ter a  motion  for  a  new  trial,  and  in  the 
meantime  the  defendant  remains  in  posses- 
sion of  the  property."  In  disposing  of  this 
motion  he  refused  to  disturb  the  verdict,  and 
Judgment  was  entered  upon  it.  Whether  the 
defendant'!*  proofs  would  have  come  up  to  blB 
offer,  it  is  not  for  us  to  consider.  He  should 
have  been  allowed  to  submit  them  in  sup- 
port of  It,  and.  If  he  had  succeeded,  as 
proposed  in  it,  in  showing  that  Walton  H. 
Montelius,  as  the  agent  of  the  decedent,  in 
pursuance  of  authority  given  Mm  by  bis 
principal,  bad  made  a  contract  with  tbe 
appellant  to  purchase  the  property  in  dispute 
for  the  latter  at  the  sheriff's  sale;  that 
subsequently  tbe  terms  of  the  contract  were 
carried  out,  and  the  purchase  money  paid 
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by  the  appellant,  who  had  remained  in  poa- 
faesBion  of  the  property  np  to  the  time  of 
the  trial — a  verdict  could  not  have  been 
directed  for  the  plalntlffa.  This  is  too  clear 
for  discussion,  and  when  the  defendant,  in- 
stead of  being  permitted  to  submit  his  proofs, 
was  told  by  the  court  that  all  his  offers  were 
to  be  considered  as  proven,  the  error  la  Imme- 
diately  thereafter  directing  a  verdict  against 
lilm  is  80  manifest  that  it  calls  for  prompt 
correction. 

Judgment  reversed,  and  a  venire  fadas 
de  novo  awarded. 


(20S  Pa.  EZa) 

ZIEGLBR  ▼.  SCHALL. 

(Supreme  Court  of  Pennsylvania.     June  16, 

1904.) 

JtTOOUERT  —  MEN  —  DEATH   OT   DEBTOR  —  BK> 
VIVAIc-PBOBATE    COUBT— JURISDICTION. 

1.  Wliere  a  judgment  was  obtained  against  a. 
decedent  during  his  lifetime,  the  lien  continues 
indefinitely  as  against  his  heirs  and  devisees, 
though  after  five  years  between  two  revivals 
its  priority  is  lost  as  to  other  judgments  against 
the  decedent,  or  as  to  mortgagees  or  judgment 
creditors  of  devisees,  by  failure  at  a  revival 
under  Act  June  18,  1895  (P.  L.  197),  to  give  no- 
tice to  them. 

2.  Where  devisees  assign  their  interests  to  se- 
cure judgments  confessed  by  them,  it  did  not 
end  the  lien  of  a  judgment  against  their  de- 
cedent, so  as  to  take  away  jurisdiction  of  the 
orpbanf'  court  to  sell  the  land  to  pay  decedent's 

Appeal  from  Court  of  Common  Fleas,  York 
County. 

Action  by  IXlward  D.  Zlegler  against  John 
Schall.  From  an  order  entering  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  MITCHELX,  C.  J.,  and 
DEAN,  FELL,  FOTTEB,  and  THOMPSON, 
JJ. 

Richard  B.  Cochran  and  Smyser  WlUiamB, 
for  appellant.  Edward  D.  Ziegier,  E.  Dean 
Zlegler,  and  Boss  &  Brenneman,  for  appel- 
lee. 

FELL,  J.'  This  appeal  is  from  a  Judgment 
in  a  case  stated  to  -determine  the  validity  of 
the  title  to  land  sold  at  an  orphans'  court 
sale  for  the  payment  of  debts.  The  only 
question  to  be  considered  Is  whether  the  debt 
of  the  decedent,  for  the  payment  of  which 
the  sale  was  ordered,  was  a  lien  on  the  land 
■old.  The  decedent  devised  his  real  estate  to 
bis  wife  for  life,  with  remainder  to  his  chil- 
dren. At  his  death,  February  21,  1885,  there 
was  a  Judgment  against  him  which  was  a 
Hen  on  his  real  estate.  This  Judgment  was 
revived  February  11,  1890;  a  second  time 
April  6,  1895;  and  a  third  time  April  4, 
1900.  Each  of  these  revivals  was  by  amica- 
ble scire  facias,  to  wtiich  the  executors  only 
were  parties.  In  1892  and  1894  judgments 
by  confession  were  entered  against  all  of  the 
devisees,  and  they  all  assigned  their  inter- 
ests in  the  real  and  personal  estate  of  the 

f  t  Sea  Judgment.  toL  30,  Cent.  Dig.  it  1396,  UOO. 


decedent  as  collateral  securities  for  the  pay- 
ment of  the  Judgments.  These  Judgments 
were  revived,  and  were  liens  against  what- 
ever estate  in  the  realty  the  devisees  liad 
when  the  sale  was  ordered. 

The  question  of  priority  of  liens  is  not  be- 
fore us,  and  can  arise  only  on  distribution. 
If  the  lien  of  the  Judgment  against  tbe  de- 
cedent continued,  the  orphans'  court  bad  Jo- 
risdictlon  to  order  the  sale,  and  the  deed 
tendered  the  defendant  will  pass  a  valid  ti- 
tle. That  the  lien  did  continue  has  been  set- 
tled beyond  all  doubt,  unless  there  was  an 
alienation  of  the  land  by  the  devisees.  Its 
priority  might  be  lost  as  to  other  Jadg:mentB 
for  debts  of  the  decedent,  if  there  were  any, 
by  the  lapse  of  more  than  five  years  between 
the  first  and  second  revivals,  or  as  to  mort- 
gagees and  Judgment  creditors  of  the  dev- 
isees by  the  failure  at  the  third  revival  to 
give  notice  to  them,  as  provided  by  tbe  act 
of  June  18, 1896  (P.  L.  197);  but  its  existence 
as  a  lien  continued.  The  lien  of  a  Judgment 
obtained  during  the  life  of  a  decedent  con- 
tinues indefinitely  as  against  his  beirs  and 
devisees.  Konlgmaker  v.  Brown,  14  Pa.  289; 
Aurand'8  Appeal,  34  Pa.  151;  Blndley's  Ap- 
peal, 69  Pa.  295;  Shearer  v.  Brinley,  76  Pa. 
300;  Shannon  v.  Newton,  132  Pa.  375,  19  Atl. 
138;  Colenburg  v.  Venter,  173  Pa.  113,  33  AtL 
1046.  Tbe  assignees  of  the  interests  of  tbe 
devisees  were  not  txma  fide  purchasers,  bnt 
at  the  most  only  mortgagees.  Words  neces- 
sary to  convey  a  fee  were  not  used,  and  tbe 
clearly  expressed  intention  was  to  assign  tbe 
interests  as  security  for  the  Judgments  con- 
fessed. 

The  Judgment  is  affirmed. 


(in  Pa.  6«) 
BOWERS  r.  RINEARD  et  al. 
(Supreme  Court  of  Pennsylvania.     Jnne  15, 
1904.) 

ALTERATION     IN     NOTE— UATKRIAI.TrT— DIBBCT- 
INO   VBBDICT. 

1.  In  an  action  on  a  note  it  was  apparent 
that  its  date  had  been  changed,  and  that  it  bad 
been  so  altered  as  to  become  payable  after  the 
maker's  death,  instead  of  one  Tear  after  date. 
The  alterations  were  made  while  the  note  was 
in  the  possession  of  plaintiff,  bnt  when  tbey 
were  made,  or  why,  or  that  the  maker  had  any 
knowledge  of  them,  was  not  shown.  Held  not 
error  to  direct  a  verdict  for  defendant 

2.  An  alteration  in  a  note  so  as  to  make  it 
payable  after  the  maker's  deatli,  instead  of  one 
year  after  date,  is  a  material  alteration. 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Action  by  Catherine  B.  Bowers  against 
Samuel  W.  Rineard  and  Milton  G.  Potts. 
Judgment  for  defendaats,  and  plaintiff  ap- 
peals.   Affirmed. 

Plaintiff  presented  the  following  points: 

"(1)  The  presumption  is,  in  an  action  be- 
tween the  parties  to  a  nonnegotlable  note 
with  apparent  alterations  on  its  face,  tbat 

%  2.  See  Alteration  of  Inatrumentc  voL  L  Ce&L. 
Dig.  S  32. 
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■aid  alterattons  were  made  prior  to  tbe  ere- 
cation  and  delivery  of  said  note,  unless  tbe 
said  alterations  are  material  and  prejndldal 
to  tbe  maker,  and  Impose  some  burden  or  per- 
il upon  blm.    Answer.  This  Is  refused. 

"(2)  Tbe  alterations,  altbougb  apparent, 
and  made  In  material  parts  of  tbe  note  in 
BUlt,  are  not  prejudicial  to  tbe  maker,  or  bene- 
ficial to  tbe  payee,  and  therefore  tbe  presump- 
tion tbat  they  were  made  prior  to  tbe  exe- 
cution and  delivery  of  tbe  note  remains,  un- 
less overcome  by  tbe  evidence  in  tbe  case, 
and  tbe  case  is  for  tbe  jury  on  all  tbe  circum- 
stances.   Answer.  This  is  refused. 

"(S)  If  tbe  Jury  believe  that  tbe  note  In 
suit  remains  now  In  all  particulars  as  made 
when  executed  by  Samuel  Rineard  and  deliv- 
ered to  the  plalntlfT,  then  tbe  verdict  should 
be  for  tbe  plaintiff  for  the  amount  of  the  note 
and  interest  Answer.  This  Is  refused; 
there  being  no  evidence  upon  which  they  can 
find  that  fact,  and  the  court  has  taken  the 
question  from  the  Jury." 

Argued  before  MITOHBIiL,  O.  J.,  and 
FELL,  BROWN,  MB8TRBZAT,  and  POT- 
TER, JJ. 

Charles  H.  Bergner,  H.  M.  Bretz,  and  Wet- 
sel  &  Hambleton,  for  appellant  Levi  1^. 
AlriCks,  George  R.  Bamett  and  John  H.  Al- 
ricks,  for  appellees. 

MBSTREZAT,  J.  This  was  an  action  ot 
assumpsit  on  a  single  bill  or  note  under  seal, 
dated  June  19,  1S91,  signed  by  Samuel  Rine- 
ard, and  payable  after  his  death  to  tbe  or- 
der of  Catharine  E.  Bowers,  the  plaintiff. 
The  note  Is  as  follows: 

"$4,000.    West  Fair  View,  Cumberland  Coun- 
ty, Pa.,  June  19,  1891. 

uttac  roar  lifter  date- 1  promise  to  pay  to 
tbe  order  of  Catharine  E.  Bowers,  four  tiiou- 
sand  dollars,  after  my  death,  with  interest 
without  defalcation  for  value  received,  waiv- 
ing tbe  right  of  all  valuation,  appraisement 
stay,  homestead  or  exemption  laws. 

"Witness  present: 

"Samuel  Rineard.    (Seal.l" 

This  suit  was  brought  April  17,  1903, 
against  Rlneard's  executors.  On  the  trial  of 
the  case,  the  plain  tifT,  after  proving  the  mak- 
er's signature,  offered  the  note  in  evidence. 
The  defendants  objected  to  tbe  offer  on  tbe 
ground  tbat  an  inspection  of  the  note  dis- 
closed alterations  and  changes  in  material 
parts  of  the  instrument,  and  that  before  the 
note  could  be  admitted  as  evidence  the  plain- 
tiff was  required  to  show  to  the  satisfaction 
of  tbe  Jury  tbat  the  alterations  were  made 
before  the  execution  and  delivery  of  the  note. 
The  court,  however,  admitted  the  note,  but 
reserved  the  question  raised  by  tbe  objection 
for  further  consideration.  Tbe  defendants 
then  Introduced  testimony  to  show  that  there 
were  alterations  in  material  parts  of  the 
note,  apparent  on  inspection,  and  that  the 
body  of  tbe  note  was  In  tbe  handwriting  of 
tbe  plaintiff.  Tbe  note- was  partly  printed 
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and  partly  written,  and  tbe  testimony  on  the 
part  of  the  defendants  tended  to  show  tliat 
an  inspection  of  the  Instrument  disclosed, 
among  other  things,  that  blue-black  ink  was 
used  in  the  written  part  of  tbe  original  note ; 
that  the  date  was  originally  January  19, 
1891,  and  the  note  was  payable  one  year  aft- 
er date  to  Catharine  Bowers;   and  tbat  sev- 
eral years  thereafter  brown  ink  bad  been 
used  in  changing  the  written  part  of  tbe  note 
to  ite  present  condition.    The  plaintiff  offer- 
ed evidence  In  rebuttal  to  explain  the  altera- 
tions in  the  note.    It  will  be  observed  that 
the  note  sued  on  is  dated  June  18,  1891,  Is 
payable  to  Catharine  B.  Bowers  after  the 
maker's  death,  and  tbat  the  words  '*one  year 
after  date"  have  t>een  erased  by  drawing  a 
I  line  through  them.    At  the  conclusion  of  the 
i  testimony  tbe  learned  trial  Judge  vrtthdrew 
^  the  case  from  the  consideration  of  the  Jury, 
;  and  directed  a  verdict  for  the  defendants,  on 
;  the  ground  that  there  were  material  altera- 
'  tlons  apparent  on  tbe  face  of  the  note  preju- 
dicial to  tbe  maker,  and  that  there  was  no 
evidence  in  tbe  case  explaining  tbe  altera- 
tions.   A  Judgment  having  been  entered  on 
tiie  verdict  tbe  plaintiff  has  token  this  ap- 
peal. 

Tbe  plaintiff  contends  In  support  of  her 
appeal  that  the  conrt  erred  in  directing  a 
verdict  for  tbe  defendants,  because  (X)  the 
alterations  were  not  prejudicial  to  the  mak- 
er of  the  note,  and  hence  not  a  ground  of 
suspicion  as  to  their  having  been  Improperly 
made;  and  (2)  therQ  was  evidence  explana- 
tory of  tiie  alterations  sufficient  to  warrant 
tbe  conrt  in  submitting  the  case  to  the 
Jury.  We  do  not  regard  either  of  these  posi- 
tions as  tenable.  The  plaintiff's  counsel  ad- 
mit that  alterations  were  made  in  the  date 
and  time  of  payment  and  that  they  are  mate- 
rial to  the  validity  of  the  note.  They  are 
also,  as  we  think,  prejudicial  to  the  intereste 
of  the  maker.  They  destroy  the  integrity  of 
the  original  Instruthent  and  subject  the 
maker  to  liability  on  a  contract  to  wliich  he 
was  not  a  party.  The  change  of  date  is  not 
apparently  injurious  to  the  maker,  but  it 
was  manifestly  made  for  a  purpose  which 
we  cannot  asstnne  to  have  been  Intended  to 
be,  or  is,  detrimental  to  the  party  who  made 
it  On  the  contrary,  It  must  be  presumed 
tbat  the  plaintiff  would  not  have  made  the 
alteration,  or  permitted  it  to  have  been  made, 
in  the  date  of  the  instrument,  if  It  was 
prejudicial  to  her  Interest,  or  was  not  in 
some  way  advantageous  to  her.  Tbe  change 
of  the  time  of  payment  from  one  year  aft- 
er date  of  the  note  till  after  the  death  of 
the  maker  was  clearly  prejudicial  to  him  for 
tbe  reasons  suggested  by  the  trial  court.  The 
note  bore  Interest  from  ite  date,  and  the  alter- 
ation gave  the  plaintiff  a  permanent  Invest- 
I  ment  for  her  money  at  the  legal  rate  of  In- 
I  terest  during  tbe  life  of  the  maker  of  the 
'  note.  The  original  date  and  time  of  pay- 
:  ment  of  the  Instrument  permitted  him  to  pay 
I  It  at  any  time  after  Jannary  19,  1882,  but 
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by  the  terms  of  the  note  in  suit  he  could  not 
discharge  the  obligation  during  his  life. 
By  her  act  in  making  the  alteration,  there- 
fore, she  prevented  him  from  exercising  the 
privilege  of  paying  the  note,  wUcb  might 
have  been  most  beneficial  to  him,  and,  con- 
sidering the  length  of  time  the  note  had  to 
run,  imposed  an  undesirable  obligation  upon 
him.  While  the  death  of  Rlneard  sealed 
the  lips  of  the  plaintiff,  yet  if  she  is  per- 
mitted to  recover  on  the  note  in  suit  his 
death  does  not  prejudice  her,  while  it  does 
prevent  him  from  defending  against  the  al- 
tered instrument.  If  she  can  recover  by  the 
mere  proof  of  his  signature  to  the  original 
note,  her  postponement  of  the  time  of  pay- 
ment by  changing  the  date  of  the  maturity 
of  the  note  till  after  his  death  denies  him 
the  opportunity  of  mailing  a  defense  without 
in  any  way  being  prejudicial  to  her  rights. 

As  suggested  above,  it  is  conceded  by  the 
plaintiff  that  the  changes  In  the  date  and 
time  of  payment  of  the  note  are  both  ma- 
terial alterations,  and  are  apparent  from  an 
Inspection  of  the  instrument.  The  least  that 
could  be  expected  or  required  under  these 
facts  to  sustain  an  action  on  the  note  was 
that  the  plaintiff  should  show  to  the  satisfac- 
tion of  the  Jury  that  the  alterations  were 
made  prior  to  the  execution  of  the  note,  or 
made  after  Its  execution  with  the  consent 
of  the  maker.  As  the  payee  of  the  note, 
she  had  the  custody  of  it  from  the  date  of 
its  execution.  She  is  therefore  presumed  to 
know  why  and  when  the  alterations  were 
made,  and  with  what*  intention  they  were 
made.  The  note,  in  its  present  condition, 
and  as  presented  to  the  court  and  Jury,  was 
not  the  obligation  of  the  defendant's  intes- 
tate. He  executed  no  note  to  the  plaintifT 
on  June  19,  1891,  and  made  no  promise  on 
that  date  to  pay  any  sum  to  her.  Neither 
did  he  execute  an  obligation  on  that  or  any 
other  date  to  pay  her  $4,000  after  his  death. 
In  other  words,  the  note  in  suit  was  not 
executed  by  the  defendant's  intestate.  These 
facts  are  conclusively  established  by  the  tes- 
timony In  the  case  and  the  alterations  ap- 
parent on  the  face  of  the  instrument  in  suit, 
which  are  admitted  to  have  been  made  while 
it  was  in  the  possession  and  control  of  the 
plaintiff.  Unless,  therefore,  the  changes 
made  in  the  note  are  explained  by  the  plain- 
tiff as  required  by  the  trial  court,  she  cpuld 
not  be  permitted  to  enforce  the  note  in 
suit  for  the  all-Bufflcient  reason  that  it  la 
not  the  contract  or  obligation  of  defendant's 
intestate.  The  only  ground  for  a  recovery 
here  is  the  note  in  suit,  and  the  burden 
is  on  the  plaintiff  to  show  that  Rineard  sign- 
ed and  delivered  It  to  her,  or  agreed  to  the 
alterations  in  the  note  of  January  19,  1891, 
which  resulted  In  the  contract  in  its  present 
form.  The  plaintiff  offered  no  evidence  in 
explanation  of  the  alterations  in  the  note 
which  would  have  enabled  the  Jury  to  de- 
termine why  the  alterations  were  made,  or 
when  they  were  made,  or  that  the  maker  of 


the  note  had  any  knowledge  that  they  were 
made.  The  most  tliat  can  be  said  of  the  tes- 
timony offered  for  this  purpose  Is  that  it 
tended  to  establish  an  Indebtedness  of  ^000 
in  1888  by  Rlneard  to  the  plaintiff,  aa  evi- 
denced by  the  first  note>  and  that  another 
note  was  executed  on  January  19,  1891. 
for  a  like  amount;  but  this  evidence  does  not 
show  why  the  latter  note  was  changed  In 
date  to  June  19,  1891,  or  was  altered  so 
as  to  become  payable  after  the  maker's  death 
Instead  of  one  year  after  Its  date.  The  plain- 
tiff was  required  to  produce  evidence  to  es- 
tablish these  facts,  and  the  burden  was  not 
met  by  proving  an  indebtedness  of  Rineard 
to  the  plaintiff. 

For  the  reasons  stated,  the  learned  trial 
Judge  committed  no  error  in  directing  a  ver- 
dict for  the  defendants^  and  therefore  tbe 
Judgment  is  affirmed. 


(91  He.  190) 
OER  T.  CITY  OF  OliDTOWN. 
(Supreme  Jadici&l  Court  of  Maine.     Oct.  10. 
1904.) 

HIOHWATS— UABILITT  OF  MUNICIFAUTT— OOR- 

XBIBUTOBT   NEGLIOENCE— NOHSUIT — 

EXCEPTIONS. 

1.  Towns  have  fully .  performed  their  duty  to 
the  traveling  i^ublic  when  they  have  construct- 
ed and  maintained  wrought  ways  of  reasonable 
width  and  smoothness.  If  a  driver  choose,  with- 
out reasonable  cause,  to  drive  outside  such  a 
wav,  he  does  it  at  his  own  risk,  and  at  the  risk 
of  his  passenger,  and  not  at  the  risk  of  the  town. 

2.  A  town  is  not  liable  for  injury  caused  by 
a  defect  in  a  way,  unless  tlie  defect  was  the  sole 
cause  of  the  injury. 

3.  In  an  action  to  recover  for  injuries  caused 
by  a  defective  way,  it  is  incuml>ent  upon  the 
plaintiff  to  prove  affirmatively,  not  only  that  no 
want  of  due  care  on  his  own  part  contributed 
to  the  injury,  but  likewise  that  there  was  none 
on  the  part  of  the  driver,  if  any. 

4.  Exceptions  will  not  be  sustained  in  any 
event  if  the  excepting  party  must  ultimately 
fail  upon  the  undisputed  facte. 

(Official.) 

Exceptions  fMm  Supreme  Judicial  CSonrt, 
Penobscot  County. 

Action  by  Emma  F.  Orr  against  the  dty 
of  Oldtown.  From  a  Judgment  of  nonsuit, 
plaintiff  brings  exceptions.  Exceptions  ov«- 
ruled. 

Action  oa  the  case  to  recover  damages  for 
injuries  received  by  plaintiff  by  reason  of  an 
alleged  defect  in  the  highway  in  defendant 
town.  At  the  conclurion  of  the  plaintiff's 
testimony,  on  motion  of  the  defendant's 
counsel,  the  presiding  justice  ordered  a  non- 
suit on  the  ground  that  the  foregoing  evi- 
dence on  the  question  of  due  care  of  Ger- 
trude B.  Perry,  the  person  who  was  driving 
the  team  in  which  the  plaintiff  rode,  was 
Insufficient  to  warrant  sending  tbe  case  to 
the  Jury. 

Argued  before  WISWELU  O.  J.,  and  EM- 
ERY, SAVAGE,  POWERS,  and  PEABODY. 
JJ. 

t  L  8m  HiBbwaTs,  voL  ».  Cent  Dl»  I  GO. 
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W.  H.  Powell,  for  plaintiff.  V,  W.  Knowl- 
ton,  for  defendant. 

SAVAGK,  J.  Action  to  recover  damages 
for  injuries  sustained  by  reason  of  an  al- 
leged defect  In  tbe  bigbway  In  defendant 
tpwn.  Tbe  case  comes  up  on  exceptions  to 
an  order  of  nonsolt  for  want  of  evidence  of 
dne  care  on  tbe  part  of  tbe  driver.  We  tblnk 
the  order  was  rlgbt.  The  presiding  justice 
would  have  been  warranted  in  finding  that 
the  evidence,  such,  as  it  was,  showed  af- 
firmatively and  unmistakably  a  want  of 
due  care  by  tbe  driver.  Tbe  alleged  defect 
consisted  in  what  is  called  in  the  case  a 
"bole"  beside  the  road,  not  more  than  30 
feet  from  the  plaintiff's  house.  A  drain  pipe 
had  been  laid  alongside  the  road,  on  the 
same  side  and  In  front  of  the  plaintiff's 
house,  terminating  about  30  feet  distant 
therefrom.  The  ditch  in  which  the  pipe  lay 
was  filled  about  to  tbe  level  of  the  road, 
nearly  as  far  as  the  end  of  the  pipe.  From 
this  point  the  dltcb,  unfilled,  three  feet  deep 
and  four  feet  wide,  extended  still  further. 
The  embankment  where  the  fill  ended  was 
nearly  perpendicular.  The  plaintiff  claimed 
and  testified  that  tall  grass  on  the  sides  of 
the  road  had  "grown  right  out  straight"  over 
the  ditch,  80  that  tbe  precise  edge  of  tbe 
hole,  or  end  of  the  ditch,  was  somewhat  ob- 
scured or  "blind."  Between  the  ditch  and 
the  traveled  portion  of  the  way  was  a  strip 
of  grass  ground,  two  feet  wide,  at  the  end 
of  the  ditch.  Then,  widening,  It  extended 
from  tbe  end  of  tbe  ditch  past  the  front  door 
of  plalntifTs  house,  between  the  sidewalk 
and  traveled  way.  At  the  end  of  the  ditch 
the  traveled  way  was  21%  feet  wide  be- 
tween the  grass  strip  and  tbe  shoulder  of 
tbe  electric  railway  bed  on  the  other  side 
of  the  road.  Some  time  previously  a  water 
pipe  bad  been  laid  In  the  street  at  a  dis- 
tance varying  from  seven  to  nine  feet  from 
the  edge  of  the  ditch  containing  the  drain 
pipe.  It  being  tbe  longer  distance  at  the  end 
of  tbe  drain  pipe.  When  the  ditch  for  the 
water  pipe  was  refilled,  earth  was  left  some- 
what above  tbe  level  of  the  road.  At  the 
time  of  tbe  accident  it  bad  not  completely 
settled,  and  there  still  remained  a  ridge  or 
"mound,"  as  the  plaintiff  calls  It,  two  or 
three  feet  wide  at  the  bottom,  rounding  over, 
and  three  Inches  high  In  tbe  middle.  This 
ridge  extended  to  a  point  in  front  of  the 
plaintiff's  house.  Otherwise  tbe  traveled 
way  was  level  and  smooth. 

On  the  day  in  question  tbe  plaintiff  and 
her  sister-in-law,  Mrs.  Perry,  with  two  small 
children  of  tbe  latter,  had  driven  out  with 
a  team  to  make  some  calls.  Mrs.  Perry 
drove,  and  the  plaintiff  sat  upon  the  left  side 
of  the  wagon,  holding  one  child  in  her  lap, 
with  her  arm  around  tbe  other.  On  their 
return,  they  stopped  a  moment  in  front  of 
tbe  plalntifTs  house,  the  off  wheel  standing 
on  the  grass  strip  between  the  sidewalk  and 
traveled  way.     They  then  started  to  make 


another  call.  They  drove  along  in  the  di- 
rection of  the  ditch  or  "hole,"  30  feet  dis- 
tant Mrs.  Perry  drove  so  far  to  the  right 
that  the  off  wheel  all  the  time  kept  on  the 
grass,  and  tbe  measured  distance  shows  that 
the  horse,  if  not  on  the  grass,  must  have 
traveled  close  to  the  line  between  the  grass 
and  the  traveled  way.  As  Mrs.  Perry  was 
sitting  on  the  right-hand  side  of  tbe  wagon, 
tbe  ditch  was  directly  In  front  of  ber,  and, 
even  if  It  was  "blind"  at  the  "hole"  by  rea- 
son of  the  grass,  it  was  clearly  In  sight  a 
few  feet  further  on,  as  tbe  photographs  in 
tbe  case  show.  Nevertheless  she  drove 
"right  straight  on,"  turning  neither  to  the 
right  nor  left  and  -when  tbe  off  wheel  reach- 
ed tbe  hole  it  dropped  in,  and  the  plaintiff 
was  thrown  out  and  somewhat  injured.  It 
was  clearly  a  case  of  "thoughtless  inatten- 
tion" on  the  part  of  the  driver.  Tasker  v. 
Farmingdale,  85  Me.  523,  27  Atl.  464.  Had 
she  used  ber  eyes  and  her  mind,  she  could 
not  have  failed  to  see  that  they  were  ap- 
proaching a  ditch — a  dangerous  place.  She 
must  have  known  she  was  in  the  line  of  the 
ditch,  and  must  turn  to  the  road  in  order  to 
avoid  getting  into  the  ditch.  CJommon  pru- 
dence would  have  suggested  that  course. 
No  other  Inference  is  admissible.  If  she  did 
not  know  exactly  whMe  tbe  ditch  began — 
and  as  to  this  there  is  no  evidence — ^there 
was  all  the  more  need  of  her  giving  careful 
attention  to  where  she  was  driving,  if  she 
chose  to  drive  towards  a  place  of  apparent 
danger. 

Besides,  she  was  driving  out  of  the  traT> 
eled  part  of  the  way.  Towns  have  fully  per- 
formed their  duties  to  the  traveling  public 
when  they  have  constructed  and  maintained 
wrought  ways  of  reasonable  width  and 
smoothness.  If  the  driver  chose,  without 
reasonable  cause,  to  drive  outside  such  a 
way,  she  did  It  at  her  own  risk  and  the  risk 
of  tbe  plaintiff,  and  not  at  the  risk  of  the 
town.  No  reason  appears  In  this  case  to 
Justify  the  driver  in  guiding,  if  she  did 
guide,  her  horse  so  far  to  the  right  of  the 
road.  The  little  ridge  of  earth,  three  inches 
high,  left  when  the  water  pipe  was  laid,  was 
not  an  obstruction.  It  was  hardly  an  in- 
convenience. It  could  be  easily  crossed  and 
recrossed.  It  presented  no  dlflBcnlty.  But 
had  It  been  otherwise,  there  was  snflBcient 
room  to  drive  between  the  ridge  of  earth 
and  the  grass.  And  on  the  other  side  of  the 
road  was  a  clear  space  11  or  12  feet  wide 
between  the  ridge  and  the  electric  railway. 
There  was  no  apparent  Justification  for  driv- 
ing outside  the  wrought  portion  of  the  road. 

In  Mosher  v.  Smlthfleld,  84  Me.  844,  24 
Atl.  876,  plaintiff  failed  to  hold  a  verdict 
merely  because  there  was  no  evidence,  one 
way  or  the  other,  as  to  the  care  of  the  driver. 
Tbe  circumstances  were  as  consistent  with 
one  theory  as  with  the  other.  For  It  Is  tbe 
law  In  this  state  that  a  town  is  not  liable 
in  a  case  like  this  unless  Its  fault  was  the 
sole  cause  of  the  Injury.    And  it  is  incum- 
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beut  upon  the  plaintiff  to  piore  afflrmatlTely, 
not  only  that  no  want  of  dne  care  on  bis 
part  contributed  to  the  Injury,  but  likewise 
that  there  was  none  on  the  ikart  of  the 
drlrer,  if  any.  Gleason  v.  Bremen,  50  Me. 
222;  Mosber  t.  Smithfleld,  Bupra.  This  is  a 
stronger  case  for  the  defendant  than  Mosber 
r.  Smithfleld,  for,  as  we  have  already  said, 
the  circumstances  here  show  afllrmatlvely 
that  want  of  due  care  on  the  part  of  the 
driver  did  contribute  to  the  injury,  and  they 
show  it  so  clearly  and  unmistakably  that  no 
other  inference  or  conclusion  Is  warrantable. 
The  ruling  of  the  court  was  therefore  right. 

But  had  it  been  otherwise,  the  case  pre- 
sents another  insuperable  obstacle  to  recor- 
ery  by  the  plaintiff,  and  that  is  the  plalntUTs 
own  want  of  ordinary  care.  Though  this 
ground  was  not  made  a  basis  for  the  ruling 
below,  it  Is  'proper  to  consider  it  here,  for  it 
Is  a  wise  rule  of  law  that  exceptions  will 
not  be  sustained  in  any  event  if  the  except- 
ing i>arty  must  ultimately  fall  upon  the  un- 
disputed facts.  Mathews  v.  Flsk,  64  Me. 
101;  Famsworth  Oo.  t.  Rand,  65  Me.  19. 

The  entire  evidence  offered  by  the  plain- 
tiff Is  made  a  part  of  the  bill  of  exceptions. 
It  shows  that  plaintiff  had  known  of  the 
existence  of  the  hole  and  its  general  location 
for  at  least  six  years,  though  she  says  she 
did  not  know  precisely  where  the  edge  of  it 
was,  on  account  of  the  l<»g  grass.  She 
could  see  the  mouth  of  the  drain  from  her 
windows.  Bbe  testified  that  she  knew  the 
hole  was  "a  dangerous  place."  Two  months 
previous  she  had  notified  the  mayor  that  it 
was  a  dangerous  place,  and  watched  him 
whJUe  he  examined  it.  And  yet,  with  all  this 
knowledge,  she  permitted  Mrs.  Perry  at  the 
time  of  the  accident  to  "drive  right  straight 
along"  into  the  bole,  without  a  word  of  snc- 
gestlon  or  expostulation,  without  a  hint  to 
the  driver  of  the  danger  known  to  the  plain- 
tiff, and  without  any  effort  to  save  herself 
or  prevent  the  injury.  She  was  clearly  lack- 
ing In  that  care  and  tfaougbtfulness  which 
was  due  to  the  occasion.  Had  she  used  her 
knowledge  as  she  ought  to  have  done,  no 
injury  would  have  occurred.  Her  own  want 
of  due  care  contributed  to  the  injury. 

Exceptions  overruled. 


(99  H«.  97S) 

LYFORD  V.  CONNECTICUT  FIRE  INS.  00. 

(Supreme  Judicial  Court  of  Maine.     Nov.  26, 

1904.) 

INSURANCE— CONTBACT—ASSIONUENT   OF  FBOP- 
EBTT— CUSTOM— EVIDENCE. 

1.  To  recover  insurance  upon  property  the 
plaintiS  must  prove  both  an  interest  iu  the 
property  and  an  existing  contract  of  insurance 
at  the  time  of  the  destruction  or  injury  of  the 
property. 

2.  ▲  policy  of  fire  insurance  is  a  purely  per- 
sonal contract,  and  is  not  annexed  to  the  prop- 
erty Insured  therein.  It  is  not  merely  suapena- 
ed,  but  is  wholly  terminated,  by  a  transfer  of 
the  property. 

3.  The  fact  that  a  policy  of  fire  insurance 
l>ear8  upon  its  back  a  blank  form  of  assign- 
ment, and  the  fact  that  the  insurance  company 
has  heretofore  nniformly  approved  the  assign- 


ments, and  thereby  made  new  contracts  of  in- 
surance with  the  assignees,  do  not  continue  a 
policy  in  force  for  a  day  after  the  transfer  of 
the  property,  and  do  not  constitnte  any  contract 
of  insurance  with  -the  assignee  in  any  other 
case.  The  approval  of  the  insnranoe  company 
must  be  actually  obtained  in  any  given  ease  to 
constitute  a  contract  with  the  assignee. 

4.  In  this  case  the  transfer  of  the  property 
terminated  the  orisinal  contract  of  insurance, 
and  the  approval  of  the  assignment  was  not  ob- 
tained from  the  insurance  company.  Hence  no 
contract  of  insurance  was  made  with  the  as- 
signee. 

5.  In  such  case  ail  questions  of  breaches  of 
conditions  in  the  policy  and  all  questions  of 
waivers  of  such  breaches  after  the  destruction 
of  the  property  are  Immaterial,  I>ecanse  the  pol- 
icy itself  was  terminated,  and  no  new  contract 
was  made  to  be  a  basis  for  snch-  qnestiona. 

(OfficiaL) 

Exceptions  from  Sapreme  Jndidal  Court, 
Somerset  Oonnty. 

Action  by  John  F.  I<yf<wd  against  the  Con- 
necticut Fire  Insurance  Company.  Verdict 
for  defendant,  and  plalnttS  excepts.  Ex- 
ceptions overruled. 

Assumpsit  upon  a  policy  of  fire  insnrance 
Idsued  by  the  defendant  company  to  the 
plaintiff  on  May  16,  1900,  against  loss  by 
fire  and  fire  caused  by  lightning,  for  the  term 
of  three  years,  covering  $1,350  on  build- 
ings and  1450  on  personal  property. 

August  31,  1001,  the  plabitiff  sold  and  con- 
veyed the  farm  on  which  were  the  insnred 
buildings,  and  on  the  same  day  executed 
and  delivered  a  deed  thereef  to  the  pof- 
chaser,  and  at  the  same  time  filled  out  and 
signed  and  sealed  the  nsnal  printed  blank 
form  on  the  back  of  the  policy  transferring 
to  the  grantee  all  his  interest  In  the  insur- 
ance on  the  buildings,  bat  retaining  bis  in- 
terest In  the  Insurance  on  the  personal  prop- 
erty. There  was  evidence  tending  to  show 
that  the  plaintiff  at  the  time  of  executing 
the  assignment  agreed  to  make  the  policy 
to  the  local  agents  of  the  defendant  company 
(who  issued  it)  for  the  written  assent  of  the 
defendant  company  to  the  asslgnmenL 

September  7, 1901 — a  week  after  the  afore- 
said sale  and  conveyance,  and  while  the 
plaintiff  was  still  in  occupancy  of  the  prem- 
ises— ^the  buildings  covered  by  the  aforesaid 
policy  were  struck  by  lightning  and  burned, 
together  with  certain  personal  property  of 
the  plaintiff,  likewise  covered  by  the  afore- 
said policy.  Up  to  this  time  the  defendant 
company  had  not  been  notified  of  the  afore- 
said transfer  of  the  aforesaid  real  estate  or 
of  the  assignment  of  the  policy. 

The  defendant's  agents  were  duly  notified 
of  the  fire,  and  the  plaintiff  made  proof  of 
loss  of  the  personal  property  destroyed,  and 
Informed  the  defendant's  agents  that  he  had 
sold  and  conveyed  the  real  estate  on  which 
were  the  insured  buildings  before  the  fire, 
and  that  his  grantee  would  undoubtedly 
make  proof  of  loss  as  to  the  buildings,  as 
the  grantee  was  the  owner  of  the  same  at  the 
time  of  the  fire.  Afterwards  the  defendant 
company  offered  to  pay  the  plaintiff  the 
amount  of  his  loss  on  personal  property,  but 
refused  to  pay  any  part  of  the  loss  oa  the 
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buildings.  TbereuiMn  the  plaintiff  brought 
this  suit 

At  the  trial  it  waa  admitted  that  the  value 
of  the  buildings  destroyed  was  |1,350,  and 
tbat  the  defendant  company  had  proper 
proofs  and  sufficient  notice.  The  plea  was 
tbe  general  Issue,  with  a  brief  statement  to 
the  effect  that  the  policy  of  Insurance  de- 
clared upon  became  void  as  to  the  boUd- 
iDgs  specified  therein  prior  to  the  time  of 
said  fire  for  two  reasons,  viz.:  "(1)  Because 
tbe  plaintiff  had  sold  said  real  estate,  in- 
cluding said  buildings,  prior  to  the  time  of 
said  fire,  wlthont  assent  of  said  defendant  in 
writing  or  In  print,  as  required  by  the  terms 
and  conditions  of  said  policy;  (2)  because 
the  policy  of  insurance,  so  far  as  it  covered 
said  buildings,  was  assigned  by  the  plaintiff 
prior  to  the  time  of  said  fire,  without  the  as- 
sent of  said  defendant  In  writing  or  in 
print" 

Tbe  plaintiff  claimed  that  the  printed 
blank  form  of  assignment  upon  tbe  back  of 
tbe  policy  "became  a  part  of  the  poUcy 
itself,  modifying  the  conditions  in  such  pol- 
icy, and  on  its  face  contemplated  and  in- 
vited a  sale  of  the  property  Insured,  and  an 
aaslgninent  of  the  policy  to  the  purchaser, 
before  any  consent  of  the  company  or  its 
agents  bad  been  obtained,  and  was  an  Invi- 
tation to  every  person  holding  tbe  policy, 
and  to  every  person  proposing  to  purchase 
the  property,  to  make  the  sale  and  assign- 
ment before  obtaining  such  consent,  and  ob- 
tain such  consent  afterwards  within  a  rea- 
sonable time;  tbat  in  accordance  with  such 
invitation  it  had  always  been  tbe  custom  of 
the  company  and  of  the  agents  to  allow  sales 
of  property  and  assignments  of  policies  be- 
fore any  consent  was  obtained,  and  to  ap- 
prove of  them  afterwards."  Plaintiff  of- 
fered to  prove  this  custom  by  certain  agents 
of  the  defendant  company.  Tbe  court  ex- 
cluded tbe  evidence,  and  ^alntlff  toati  ex- 
ceptions. 

After  the  plaintifTs  evidence  had  been 
closed,  the  presiding  Justice,  at  tbe  request 
of  the  defendant,  directed  a  verdict  for  the 
plaintiff  for  the  amount  of  the  loss  on  per- 
sonal property  only.  To  this  ruling  the  plain- 
tiff also  took  exceptions.  Plaintiff  also  took 
exceptions  to  certain  other  rulings  made  dur- 
ing the  progress  of  the  trial,  but  which  are 
not  material  imder  the  view  of  the  case  tak- 
en by  the  court. 

Argued  before  EMERY,  WEITEHOUSE, 
8TROUT,  SAVAGE,  PBABODT,  and 
SPEAB,  JJ. 

D.  D.  Stewart,  for  plaintiff.  Leslie  C. 
Ck»mish  and  Norman  L.  Bassett,  for  defend- 
ant 

EMERY,  J.  Mr.  Lyford,  tbe  plaintiff, 
whllie  the  owner  of  a  certain  lot  of  land  and 
the  buildings  thereon,  insured  the  buildings 
in  the  defendant  Insurance  company.  After- 
wardt^  while  the  insurance  policy  was  in 
force,  he  conveyed  the  land  and  buildings  to 
Mr.  Brawn.    A  week  after  this  conveyance 


the  buildings  were  destroyed  by  fire.  Noth- 
ing further  appearing,  it  is  evident  the  plain- 
tiff cannot  recover  for  the  loss  of  tbe  build- 
ings, because  he  bad  no  Interest  In  them  at 
the  time  of  tbe  fire,  and  suffered  no  loss.  It 
is  also  evident  that  Mr.  Brawn,  the  then 
owner  and  tbe  sufferer  of  the  loss,  cannot 
recover  of  the  defendant  company  for  such 
loss,  because  he  had  no  contract  with  it  The 
defendant  never  agreed  to  indemnify  him. 
Tbe  same  objection  applies  to  this  action  by 
Mr.  Lyford  if  for  the  benefit  of  Mr.  Brawn. 
"A  contract  of  Insurance  (life  excepted)  is 
an  agreement  by  which  one  party  for  a  con- 
sideratliA  promises  to  pay  money  or  Its 
equivalent  or  do  some  act  of  value  to  the 
assured  upon  the  destruction  or  injury  of 
something  in  which  tbe  other  party  has  an 
Interest"  Rev.  St  c.  49,  {1.  In  order  to 
recover  Insurance,  a  plaintiff  must  have  both 
an  interest  and  an  existing  contract  at  the 
time  of  the  destruction  or  injury  of  the  pn^K 
erty. 

But  the  plaintiff  seeks  to  avoid  this  con- 
dudon  by  other  drcnmstances,  viz.:  On 
the  back  of  the  written  policy  of  insurance 
was  a  blank  form  of  assignment  At  the 
time  of  the  conveyance  of  the  buildings  Mr. 
Lyford  filled  out  this  blank  form  with  an  as- 
signment to  Mr.  Brawn,  and  signed  and 
sealed  it  -He  also  promised  Mr.  Brawn  to 
procure  tbe  assent  of  tbe  company  to  this 
assignment  but  did  not  do  so,  and  did  not 
apply  for  such  assent  He  claims  that  tbe , 
printing  this  blank  on  the  back  of  tbe  pol- 
icy was  an  invitation  by  the  company  to  tbe 
assured  to  sell  the  property  and  assign  tbe 
policy  before  obtaining  the  assent  of  the 
company,  and  was  an  assurance  to  tbe  pur- 
chaser that,  he  might  purdtose  first  and  be 
sure  of  the  company's  assent  If  applied  for 
within  a  reasonable  time  afterward.  He  of- 
fered to  prove  tbat  It  bad  been  tbe  custom 
of  tbe  company  to  allow  sales  of  property  and 
assignments  at  tbe  policies  before  any  con- 
sent was  obtained  and  to  approve  of  them 
afterward.  He  further  claimed  that  a  rea- 
sonable time  for  applying  for  and  obtaining 
this  assent  bad  not  exi>lred  when  tbe  build- 
ings were  destroyed. 

Tbe  contention  is  that  ondo'  all  these 
circumstances,  assuming  them  proved,  tbe 
policy  of  insurance  remained  in  forces  and 
an  action  can  be  maintained  upon  it  for 
tbe  benefit  of  the  owner  of  tbe  property. 
This  contention  hardly  meets  tbe  real  ques- 
tion, which  is  whether  before  the  fire  the 
defendant  company  bad  made  a  contract  of 
insurance  with  Mr.  Brawn,  or  for  his. benefit? 
The  original  contract  was  with  Mr.  Lyford 
for  his  benefit,  and  expired  by  operation  of 
law  as  well  as  by  its  own  terms  wben  he 
parted  with  his  interest  There  was  no 
longer  any  contract  with  him.  That  contract 
was  not  negotiable.  On  the  contrary,  It  waa 
stipulated  In  tbe  policy  that  its  assignment 
without  tbe  written  consent  of  the  company 
should  avoid  it  It  could  not  be  trans- 
formed Into  »  contract  with  Mr.  Brawn,  or 
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for  hia  benefit,  until  the  assent  of  the  com- 
pany was  obtained.  That  assent  was  never 
obtained,  and  never  even  applied  for.  It 
might  have  been  withheld  If  applied  for. 
The  original  contract  with  Mr.  Lyford  was 
a  purely  personal  one.  The  law  did  not  afl- 
nex  It  to  the  property  Insured,  and  no  mere 
custom  can  so  annex  It,  even  for  a  limited 
time,  however  short  However  uniform  the 
defendant's  custom  to  assent  in  other  cases 
with  other  persons,  It  might  stlU  decline  to 
Insure  Mr.  Brawn,  or  to  revive  the  policy 
for  his  benefit  After  all  Is  said  that  can 
be  said  In  this  case,  these  facts  remain 
patent:  That  the  company  stipulated  that 
the  policy  should  be.  void  without  Its  writ- 
ten assent;  that  before  the  fire  it  had  no 
knowledge  of  the  assignment  and  did  not 
assent  to  it;  that  it  had  no  knowledge  of 
Mr.  Brawn,  and  made  no  contract  to  Insure 
him.  These  facts  are  decisive  against  the 
plaintiff's  contention. 

The  plaintiff  advances  two  other  proposi- 
tions, viz.:  (1)  That  sundry  acts  and  let- 
ters of  officers  and  agents  of  the  defendant 
company,  after  the  fire,  operated  as  a  waiv- 
er of  any  forfeiture  vmder  the  conditions  of 
the  policy;  and  (2)  that  the  refusal  of  the 
defendant  company  to  submit  the  question 
of  damages  to  arbitration,  as  required  by 
the  policy,  let  the  plaintiff  in  to  recover 
them  directly  on  the  policy.  Both  of  these 
propositiona  are  outside  of  the  case,  because 
of  the  absence  of  any  contract  of  insurance 
to  which  they  can  be  applied,  and  hence  they 
peed  not  be  considered.  The  only  contract 
the  company  did  make  was  with  Mr.  Lyford 
for  his  sole  benefit  and  that  contract  came 
to  an  end  the  moment  be  parted  with  hia 
interest  In  the  property  Insured.  As  already 
explained,  no  other  contract  was  concluded. 

It  follow.s  that  the  plaintiff  cannot  recover 
for  himself  nor  for  Mr.  Brawn  for  the  loss 
of  the  buildings.  The  rulings  of  the  pre- 
siding Justice  to  that  effect  were  right  And 
the  Judgment  must  be: 

Eixceptions  overruled. 

NOTE. 

[a]  (Neb.  1894)  The  purchaser  of  Insured 
property  acquires  no  rights  under  the  policy, 
in  the  absence  of  an  assignment  thereof  to  him 
with  the  consent  of  the  insurer. — New  England 
Loan  &,  Trust  Co.  v.  Kenneaily,  38  Neb.  895, 
57  N.  W.  759. 

[b]  (N.  H.  1880)  A  conveyance  of  property 
insured  does  not  assign  or  transfer  the  policy. 
— Lahiff  V.  Ashuelot  Ins.  Co.,  60  N.  H.  75. 

[c]  (N.  Y.  1859)  An  agreement  between  the 
vendor  and  vendee  of  insured  premises  that  in 
case  of  loss  the  benefit  of  the  policy  shall 
inure  to  the  vendee  is  not  binding  on  the  com- 
pany. As  against  them,  the  policy  is  not  as- 
signable before  loss,  but  it  operates  as  an  eq- 
uitable assignment  between  the  parties. — Shot- 
well  V.  Jefferson  Ins.  Co.,  18  N.  Y.  Super.  Ct. 
(5  Bosw.)  247. 

[dl  (Ohio,  1876)  Where  Insured  property  is 
sold,  either  Iwfore  or  after  a  loss,  the  contract 
of  insurance  does  not  attach  to  the  property, 
nor  pass  to  the  purchaser,  in  the  absence  of  a 
stipulation  to  that  effect — Gilbert  v.  Port,  28 
Ohio  St  276. 


(109  Pa.  a» 

MANOR  REAL  ESTATE  &  TRUST  CO.  v. 

COONER  et  al. 

(Supreme  Court  of  Pennsylvania.     June  15, 

1904.) 

TAXATION— COTJHTT  COMMISSIONEBS— BOA.KO  0» 

BE  VISION — OATH    OF    OFFICS — ^PBO- 

CEDUBB— COSTS. 

1.  The  foct  that  county  commissioners,  which 
under  Act  July  27,  1842  (P.  L.  445),  compose  a 
board  of  revision,  failed  to  subscribe  fhe  oath 
required  by  such  act,  does  not  invalidate  a  tax 
assessment  made  by  them  while  acting  as  such 
board. 

2.  That  county  commissioners  acting  as  tward 
of  revision  under  Act  April  15,  1834:  (P.  L. 
613),  send  to  the  assessors  the  original  instead 
of  a  transcript  of  the  triennial  assessment,  as 
required  by  section  11,  does  not  render  tax  as- 
sessment invalid. 

3.  Where  a  bill  to  declare  a  tax  assessment 
invalid  is  dismissed,  it  appearing  that  the  coun- 
ty commissioners  were  guilty  of  irregalarities 
not  invalidating  the  assessment  the  coart  may 
properly  impose  the  costs  on  the  county. 

Appeal  from  Court  of  Commoo  Pleas, 
Northumberland  County. 

Bill  by  the  Manor  Real  Estate  &  Ttust 
Company  against  A.  H.  Cooner  and  others 
to  restrain  collection  of  a  tax.  From  a  de- 
cree dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  the  court 
below  (Auten,  J.): 

"The  prayer  of  the  bill  is  that  the  county 
commissioners  and  the  various  officers  of 
Coal  township  be  enjoined  from  proceeding 
to  collect  certain  alleged  Illegal  taxes  levied 
and  assessed  upon  the  Luke  Fidler  tract  of 
land;  that  an  assessment  on  said  tract  al- 
leged to  have  been  made  by  the  assessor 
elected  in  1901,  after  the  triennial  assessment 
of  1900  had  been  completed,  assessing  said 
tract  at  an  Increased  valuation,  be  declared 
Illegal  and  void;  and  that  plaintiff  be  grant- 
ed such  further  and  other  relief  as  to  the 
court  shall  seem  meet. 

"From  the  pleadings  and  testimony  we 
find  the  following  as  the  material  facts: 

"(1)  The  Manor  Real  Estate  &  Trust  Com- 
pany Is  a  corporation  duly  Incorporated  un- 
der the  laws  of  the  state  of  Pennsylvania, 
and  is  the  owner  of  a  certain  tract  of  land 
situate  in  Coal  township,  Pennsylvania,  con- 
taining 674  acres,  and  Imown  as  the  'Luke 
Fidler  Tract,'  and  was  the  owner  thereof  In 
1900  and  1901. 

"(2)  That  James  Lynch  was  elected  as- 
sessor of  Coal  township  In  February,  1898, 
for  the  term  of  three  years,  and  made  the 
triennial  assessment  of  lands  in  said  town- 
ship for  the  year  1900,  and  assessed  the 
Luke  Fidler  tract  with  a  valuation  of  $25,- 
795,  and  returned  his  said  triennial  assess- 
ment to  the  office  of  the  said  county  commis- 
sioners on  or  before  December  31,  1900. 

"(3)  That  James  Madden  was  elected  as- 
sessor of  the  township  of  Coal  in  February, 
1901,  for  the  term  of  three  years,  and  made 
the  annual  assessment  for  said  township 
for  the  year  1901. 
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.  "(4)  TbAt  A.  H.  Cooner,  W.  H.  Sobrbacb. 
and  G.  W.  Baudenbusb  were  duly  elected 
county  commissioners  of  the  county  of 
Northumberland,  were  duly  qualified  and 
acting  as  sucb  for  the  years  1000  and  1901. 

"(5)  That  the  county  commissioners  of 
the  county  of  Northumberland  did  not  or- 
ganize themselves  Into  a  board  of  revlBlon 
for  the  purposes  of  adjusting  the  valuations 
in  the  said  county,  as  returned  by  the  trien- 
nial assessors,  as  provided  by  act  of  assem- 
bly; but  that  they  acted  as  such  board  of 
revision  without  organizing  In  the  manner 
prescribed  by  law. 

"(6)  That  the  county  commissioners  did 
not  furnish  a  transcript  of  the  triennial  a» 
sessment  of  1900,  made  by  James  Lynch, 
triennial  assessor,  to  James  Madden,  as- 
sessor for  1901,  but  in  lieu  thereof  fumisbed 
blm  the  original. 

"(7)  That  the  said  county  commissioners. 
Bitting  as  a  board  of  revision,  but  without 
having  first  organized  and  taken  the  oath 
of  office  as  such,  as  prescribed  by  the  act  of 
assembly,  did  revise,  adjust,  and  equalize 
the  valuation  of  property  throughout  the 
county  of  Northumberland,  and  while  so 
sitting  did,  on  May  17,  1901,  at  the  councU 
chambers  in  the  borough  of  Shamokin,  Penn- 
sylvania, raise  the  valuation  placed  upon  the 
Luke  Fidler  tract  in  Coal  township  by  the 
triennial  assessor  of  1900  from  |25,795,  to 
$62,620,  and  that  such  raise  in  the  valuation 
of  said  tract  was  entered  upon  the  triennial 
assessment  book  of  ISOO  for  Coal  township 
by  the  said  board  of  revision.  That  on  said 
last- mentioned  date  the  plaintiff  was  request- 
ed to  appear  at  the  courthouse  in  the  borough 
of  Snnbury,  on  May  20,  1901,  the  day  fixed 
for  bearing  the  appeal  for  corporations,  on 
which  last-mentioned  day,  at  the  place  ap- 
pointed, plaintiff  was  represented  at  the  ap- 
peal, and  subsequently,  to  wit,  on  July  24, 
1901,  at  the  request  of  the  plaintiff,  the 
county  commissioners,  acting  as  a  board  of 
revision,  as  aforesaid,  together  with  the 
assessor  of  Coal  township,  met  the  repre- 
sentatives of  the  plaintiff  at  Its  office  in 
the  borough  of  Shamokin,  Pennsylvania, 
when  the  county  commissioners,  acting  as  a 
board  of  revision,  as  aforesaid,  reduced  the 
valuation  of  the  said  Luke  Fidler  tract  of 
land  from  |62,620,  to  $57,400;  and  that  after 
said  last-meutioned  date  said  commissioners, 
acting  as  such,  or  as  a  board  of  revision  afore- 
said, made  no  other  or  further  changes  in 
said  valuation  or  assessment.  That  on  May 
18,  1901,  Samuel  Clayberger,  clerk  to  the 
assessor  of  Coal  township,  delivered  to  Squire 
Helm,  a  clerk  in  plaintiff's  office,  a  notice 
in  writing,  fixing  the  date  and  place  for  the 
appeal  and  continuing  the  valuation  of  the 
Luke  Fidler  tract  as  raised  by  the  county 
commissioneis  on  May  17th. 

"(8)  The  plaintiff  paid  taxes  on  the  said 
Luke  Fidler  tract  of  land  on  the  valuation 
of  $25,795  for  the  year  1901,  but  has  not 
paid  taxes  on  tbu  remainder  of  the  valuation 


of  $57,400  for  the  year  of  1901  on  said  tract, 
to  wit,  the  sum  of  $31,605. 

"Our  conclusions  of  law  are  as  follows: 

"(1)  That  the  assessment  made  by  the  tri- 
ennial assessor,  and  returned  to  the  office  of 
the  commissioners  of  Northumberland  coun- 
ty, fixed  the  valuation  of  the  Luke. Fidler 
tract  for  the  years  1901,  1902,  and  1903,  un- 
less changed  by  the  commissioners  of  the 
said  county,  acting  as  a,  board  of  revision,  or 
on  appeal,  or  reassessed  by  the  annual'  as- 
sessor, because  of  Improvements  erected 
tbereon  after  the  triennial  asseEtsment  was 
made;  and  unless  such  Improvements  were 
made  upon  the  said  tract,  the  annual  as- 
sessor bad  no  Jurisdiction  in  1901,  or  at  any 
time  thereafter,  to  Increase  the  valuation 
made  by  the  last  triennial  assessor,  and  such 
Increased  assessment  would  be  void. 

"(2)  That  the  county  commissioners  of 
Northumberland  county  had  no  right  to  in- 
crease or  lower,  or  in  any  way  change,  the 
triennial  assessment  made  by  James  Lynch, 
the  triennial  assessor,  in  the  fall  of  1900,  un- 
less acting  as  a  board  of  revision,  and  then 
only  on  notice  to  the.  plaintiff. 

"(3)  That  it  was  the  duty  of  the  triennial 
assessor  in  the  fall  of  the  year  of  1900  to 
make  and  return  a  Just  and  perfect  list,  tn 
such  form  as  the  county  commissioners  di- 
rected, of  all  property  taxable  by  law,  with 
a  Just  valuation  of  the  same,  and  return  the 
same  into  the  office  of  the  commissioners  of 
Northumberland  county,  on  or  before  De- 
cember 31,  1900.  And  it  was  the  duty  of 
the  county  commissioners  to  cause  a  written 
transcript  of  this  to  be  made  out  and  trans- 
mitted to  the  annual  assessor  for  said  town- 
ship before  the  second  Monday  of  April  fol- 
lowing. 

"(4)  That  the  annual  assessor  in  IBOl  bad 
no  Jurisdiction  or  authority  of  law  to  reas- 
sess any  of  the  property  so  valued  and  re- 
turned by  the  triennial  assessor,  except  In 
cases  where  the  valuation  thereof  had  been 
increased  by  Improvements  made  thereon  aft- 
er the  triennial  assessment,  or  where  build- 
ings have  been  destroyed  since  the  said  as- 
sessment 

"(5)  That  the  county  commissioners  having 
been  duly  qualified,  and  having  acted  as  a 
board  of  revision,  and  revised  and  equalized 
the  assessments  throughout  the  county,  they 
were  de  facto  officers,  their  acts  cannot  be 
questioned,  and  the  plalntlfl  cannot  complain 
in  this  action  for  any  Increase  made  by  them 
In  the  valuation  of  the  Luke  Fidler  tract 

"<6)  That  the  failure  of  the  county  commis- 
sioners to  be  sworn  as  a  board  of  revision 
did  not  invalidate  the  said  assessment  They 
were  de  facto  officers,  and  having  acted  as 
a  board  of  revision,  the  validity  of  their  acts 
cannot  be  questioned  in  this  proceeding. 

"(7)  Where  th6  general  power  to  assess 
exists,  the  remedy  for  Illegal  taxation  Is  by 
appeal;  If  no  appeal  be  taken,  the  court  ttrlll 
not  reverse  the  Judgment  of  the  tax  officers. 

"{Si  That  the  ciounty  commissfoners^  act- 
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Ing  as  a  board  of  reTlsion,  had  the  power 
and  authority  to  raise  the  Taluatton  of  the 
Bald  Luke  Fldler  tract  of  land  in  Coal  town- 
ship, and  the  regnlarlty  of  their  methods  In 
so  doing  cannot  here  be  called  Into  ques- 
tion, as  the  plalndff  had  a  full  and  adequate 
remedy  at  law. 

"(9)  That  if  the  plalntlfF  was  aggrieved  by 
the  Increase  of  the  valuation  on  the  said 
Luke  Fldler  tract.  It  had  an  adequate  remedy 
in  law  by  appeal  to  the  court  of  common 
pleas,  and  If  aggrieved  by  the  rate  of  assess- 
ment of  taxes  ^eTied  on  said  tract,  it  bad  an 
adequate  remedy  In  law  by  appeal  to  the 
next  court  of  quarter  sessions,  and  this  court 
had  no  Jnrlsdictlpn  to  entertain  this  bill,  or 
to  award  an  Injunction  restraining  the  col- 
lection of  taxes. 

"(10)  The  plaintUf  In  this  case  has  shown 
no  such  facts  as  entitle  it  to  relief  in  a  court 
of  equity. 

"(11)  The  plaintiff  in  this  case  has  an  ade- 
quate remedy  at  law,  an^  this  court  has  no 
Jurisdiction  to  entertain  this  bill. 

"As  we  view  this  case,  the  principal  point 
for  determination  Is  whether  the  proceedings 
relative  to  the  assessment  of  the  Luke  Fld- 
ler tract  and  the  fixing  the  valuation  thereon 
at  the  sum  of  $57,400  was  Illegal  and  void, 
or  merely  Irregular.  If  void,  the  injunction 
should  be  granted  as  prayed  for;  if  irregular 
only,  the  injunction  should  be  refused.  That 
there  were  irregularities  Is  abundantly  prov- 
en by  the  testimony.  The  law  provides  that 
the  county  commissioners  shall,  when  the 
proportions  of  the  several  wards,  townships, 
and  districts  shall  be  ascertained,  cause  ac- 
corate  transcripts  of  ttie  assessments  to  be 
made  oat  by  their  clerk,  and  shall  transmit 
the  same  to  the  respective  assessors  on  or  be- 
fore the  second  Monday  of  April  following, 
together  with  the  statement  of  the  rate  per 
cent,  and  the  day  of  appeal  fixed  by  them. 
In  the  present  case,  Instead  of  furnishing  the 
transcript  required,  the  county  commission- 
ers furnished  to  the  annual  assessor  the  orig- 
inal assessment  made  out  and  returned  by 
the  triennial  assessor.  The  Act  of  July  27, 
1842  (P.  L.  445),  provides  that  the  county 
commissioners 'Shall  compose  a  board  to  be 
called  a  lioard  of  revision,'  and  they  shall 
take  and  subscribe  the  oath  or  affirmation 
therein  prescribed.  The  testimony  clearly 
shows  that  the  oath  required  by  this  act  was 
not  taken.  Thus,  at  least  two  specific  provi- 
sions of  the  law  were  totally  neglected  by 
the  commissioners.  They  testify,  however, 
that  while  they  did  not  take  the  oath  requir- 
ed by  the  act  of  assembly,  they  did  revise^ 
correct,  and  equalize  the  valuation  of  the  tax- 
able property  of  the  county,  and  that  they 
then  supposed  they  were  proceeding  legally 
and  regularly.  The  mere  fact  that  they 
neglected  to  send  a  transcript  to  the  annual 
assessor  Is  not,  In  our  Judgment,  important. 
This  neglect  may  have  been  for  want  of 
time  to  have  it  prepared,  or  from  motives  of 
economy;  besides,  no  one  is  injured  thereby. 


As  to  the  oath  required  to  be  taken  by  them 
as  members  of  the  board  of  revision,  ft  will 
be  noticed  the  act  of  1842  declares  that  the 
county  commissioners  shall  compose  a  board, 
to  be  called  a  "board  of  revision." '  'Com- 
pose' means  to  put  together,  to  make  up,  to 
constitute.  It  was  therefore  unnecessair 
that  the  county  commissioners  should  or- 
ganize or  resolve  themselves  into  a  board  of 
revision;  the  act  of  assembly,  by  its  very 
terms,  constitutes  them  such  board.  As  such 
board,  it  Is  their  duty  to  take  and  subscribe 
the  oath  provided.  It  was  their  duty  to  make 
their  revisions  and  to  hear  appeals,  not  as 
commissioners,  but  as  a  board  of  revision. 
The  testimony  discloses  that  as  they  revised 
the  valuation  of  the  Luke  Fldler  tract,  they 
In  the  same  manner  revised  and  equalized 
the  taxable  property  of  the  county.  In  so 
doing,  they  were  de  facto  a  board  of  revi- 
sion. Just  as  is  a  township  officer  or  any  oth- 
er county  of&cer  who  performs  official  acts 
before  taking  his  oath  of  office.  The  proceed- 
ings, therefore,  while  Irregular,  were  not  ille- 
gal and  void. 

"The  Legislature  has  provided  a  coinplete 
system  of  taxation,  and  has  also  furnished  to 
any  taxable  who  may  feel  aggrieved  by  the 
action  of  the  taxing  powers  an  amjple  remedy 
by  appeal  to  the  courts.  The  plaintiff,  in- 
stead of  pursuing  the  remedy  provided  by  the 
act  of  assembly,  has  invoked  the  equity  side 
of  the  court  to  grant  relief  from  the  wrongs, 
either  real  or  fancied.  It  complains  of.  It 
cannot  secure  by  injunction  what  it  might 
have  accomplished  by  adopting  the  course 
afforded  by  statute.  The  injunction  Is  there- 
fore refused,  and  the  bill  is  dismissed.  In 
view,  however,  of  the  many  irregularities 
which  evidently  Invited  this  litigation  and  for 
which  the  county  is  largely  responsible,  we 
think  the  county  should  pay  a  portion  of  the 
costs.  It  is  therefore  directed  that  the  coun- 
ty of  Northumberland  pay  the  record  costs 
and  the  defendants'  witness  bill,  and  that 
the  plaintiff  pay  Its  own  witness  fees." 

S.  P.  Wolverton  and  J.  0.  Bucher,  for  ap- 
pellant Fred  B.  Moser,  William  W.  Ryon, 
Charles  C.  Lark,  and  John  L  Welsh,  for  ap- 
pellees. 

MESTRBZAT,  J.  The  clear  and  full  opis- 
ion  of  the  learned  trial  Judge  relieves  as 
from  an  extended  discussion  of  the  questions 
Involved  in  this  case.  As  disclosed  by  his 
opinion,  he  does  not  disagree  with  the  learn- 
ed counsel  for  the  plaintiff  (the  appellant)  as 
to  the  duties  of  the  taxing  officers  under 
the  legisiatton  of  the  state.  The  disagree- 
ment arises  principally  as  to  the  facts  de- 
dudble  from  the  testimony  presented  on  the 
trial  of  the  cause.  The  court  below  found 
that  the  plaintiff's  property  was  duly  assess- 
ed and  returned  to  the  commissioners  in 
the  fall  of  1900— the  triennial  year;  that  the 
original  assessment  was  transmitted  to  the 
assessor  by  the  commissioners  of  Nortbnoi- 
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berland  county,  who  fixed  May  17,  1001,  as 

tbe  date,  and  the  council  cbambeis  of  the 
borough  of  Sbamokln  as  tbe  place,  for  hear- 
ing appeals;  that  on  this  day,  the  commis- 
sioners sitting  as  a  board  of  rerislon,  -with- 
out having  organized  and  taken  the  oath  re- 
quired by  tbe  act  of  assembly,  revised,  ad- 
justed, and  equalized  the  valuation  of  the 
plaintiff's  property,  and  raised  the  valuation 
of  $25,795,  placed  upon  it  by  the  triennial 
assessor  in  1900,  to  $62,620,  which  latter  val- 
uation was  altered  on  the  triennial  assess- 
ment book  of  1900  of  the  township  by  the 
board  of  revision;  tliat  on  request,  the  plain- 
tiff appeared  before  the  board  at  the  court- 
bouse  In  the  borough  of  Sunbnry  May  20, 
1801,  tbe  day  fixed  for  hearing  appeals  of 
corporations,  and  subsequently,  on  July  24, 
1901,  at  the  request  of  the  plaintiff,  the  board 
of  revision  and  the  township  assessor  met  the 
plaintiff  company's  representative  at  its  of- 
fice in  Shamokin,  when  the  board  reduced 
the  valuation  from  $62,620  to  $57,400.  After 
a  careful  examination  and  consideration  of 
all  the  testimony,  we  are  satisfied  that  these 
conclusions  of  fact  are  warranted  by  the 
evidence  in  tbe  case. 

The  plaintiff  contends  that  the  increase 
In  the  assessment  Vas  made  by  the  annual 
assessor  for  1901,  and  not  by  the  county 
commissioners  sitting  as  a  board  of  revi- 
sion on  the  triennial  assessment  of  1900.  We 
have  carefully  read  the  testimony  in  tbe  case 
with  special  reference  to  this  question,  and 
fully  concur  with  the  finding  of  the  trial 
Judge  that  the  board  of  revision,  and  not 
the  annual  assessor,  increased  the  valuation 
of  the  plaintiff's  property.  There  is  no  tes- 
timony to  support  tbe  plaintiff's  contention 
except  that  of  three  of  its  witnesses,  who  say 
that  Madden,  the  assessor  elected  In  Feb- 
ruaiy,  1901,  told  them  that  he  revised  and 
increased  the  assessment  He  satisfactorily 
explained  his  conversation  with  these  gen- 
tlemen when  on  the  witness  stand,  and  testi- 
fied positively  that  he  did  not  make  the 
change  in  the  assessments,  but  that  it  was 
made  by  his  clerk,  who  was  then  acting  as 
tbe  clerk  of  the  county  commissioners,  who 
Instructed  him  to  Increase  the  assessment 
Mr.  Madden's  dei^,  Clayberger,  testifies  to 
the  same  effect  The  three  county  commis- 
sioners corroborate  this  testimony,  and  swear 
that  they,  sitting  as  a  board  of  revision, 
revised  and  increased  the  triennial  assess- 
ment of  the  plalntlfTs  property  made  In 
1800  to  $62,620,  and  subsequently,  at  the  re- 
quest of  the  plaintiff,  reduced  it  to  $57,400. 
The  testimony  fully  supports  the  finding  of 
the  trial  Judge. 

We  agree  with  tbe  conrt's  conclusion  of  law 
"that  the  failure  of  the  county  commission- 
ers to  be  sworn  as  a  board  of  revision  did 
not  invalidate  the  said  assessment;  they 
were  de  facto  officers,  and  having  acted  as  a 
board  of  revision,  the  validity  of  their  acts 
cannot  be  questioned  in  this  proceeding." 
The  act  of  assembly  provides  that  "tbe  coun- 


ty commissioners  •  <  •  shall  compose  a 
board,  to  be  called  a  "board  of  revision.'" 
Tbe  testimony  conclusively  shows  that  in 
revising  and  increasing  the  valuation  of 
tbe  plainttfTs  property  tbe  commissioners 
were  acting  as  a  board  of  revision.  The 
plaintiff  corporation  recognized  their  official 
position  as  a  board  by  appearing  before 
tbem,  and  making  application  for  the  re- 
duction of  its  assessment  It  must  be  as- 
sumed that  the  corporation  knew  that  they 
had  no  authority  as  county  commissioners 
to  reduce  the  valuation,  or  take  any  action 
looking  to  that  end.  On  two  occasions,  how- 
ever, the  plaintiff  demanded  a  revision  of  its 
assessment  by  the  three  commissioners  who 
were  sitting  for  the  purpose,  and  now  com- 
plains that  it  was  not  given  another  hearing 
by  the  same  officials,  to  enable  it  to  have  its 
valuation  reduced.  The  fact  that  the  com- 
missioners failed  to  take  the  oath  prescribed 
by  the  act  cannot  avail  the  plaintiff  in  this 
proceeding.  They  were  a  de  facto  board  of 
revision,  and  having  colorable  title  to  the 
office  by  virtue  of  being  the  commissioners 
of  the  county,  they  were  a  board  of  revision 
de  Jure,  so  far  as  tbe  right  of  tbe  plaintiff 
to  attack  their  authority  as  sucb  In  this 
proceeding  Is  involved. 

It  is  also  objected  that  the  assessment  was 
Irregular  because  tbe  commissioners  sent  to 
the  assessor  the  original  Instead  of  a  tran- 
script of  the  triennial  assessment  as  requir- 
ed by  section  11,  Act  April  15,  1834  (P.  L. 
513).  This  objection  is  purely  technical,  and 
has  no  merit  whatever.  The  original  assess- 
ment served  the  same  purpose  as  a  correct 
transcript  and  gave  the  same  information 
to  interested  parties.  While  there  might 
have  been  errors  In  the  transcript,  there 
could  have  been  none  tn  the  original  assess- 
ment The  plaintiff,  not  being  injured  by 
the  failure  of  the  commissioners  to  comply 
literally  with  the  statute  in  this  respect,  has 
therefore  no  Just  ground  of  complaint. 

We  are  of  opinion  that  the  legislation  rela- 
tive to  the  assessment  of  taxes  against  real 
estate  was  substantially  compiled  with  in 
this  case,  and  while  the  proceedings  were  in 
some  respects  irregular,  they  were  not  Il- 
legal or  void  If  aggrtieved  by  the  valuation 
placed  on  its  property,  the  plaintiff  had  a 
complete  and  adequate  remedy  by  appeal  to 
the  court  of  common  pleas,  under  tbe  act 
of  April  19,  1889  (P.  L.  37),  and  If  In  Its 
Judgment  that  court  erred  against  It,  there 
was  an  opportunity  given  it  to  correct  the 
error  by  an  appeal  to  one  of  tbe  appellate 
courts  of  the  state,  under  tbe  recent  act  of 
June  26,  1901  (P.  L.  601). 

We  do  not  approve  of  the  loose  manner  in 
which  the  commissioners  of  Northumberland 
county  performed  their  duties  in  the  assess- 
ment of  this  property.  While  the  irregulari- 
ties are  not  fatal  to  the  proceeding,  yet  they 
were  doubtless  the  cause  of  this  litigation, 
and  the  learned  trial  Judge  was  right  in  ex- 
pressing his  disapproval  of  tbe  coifduct  of 
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the  county  commissioners  by  not  placing 
the  coats  on  the  plaintiff.  He  might,  with 
propriety,  have  placed  them  upon  the  com- 
missioners. The  statutes  regulating  the  as- 
sessment of  taxes  are  plain,  and  their  re- 
quirements easily  understood,  and  in  this 
instance  the  failure  to  observe  them  mani- 
festly arose  from  inadvertence  or  careless- 
ness by  the  taxing  ofiScers. 
The  Judgment  is  affirmed. 


(M»  Pa.  S29) 

COMMONWEALTH  T.  WILLIAMS. 

(Supreme  Court  of  Pennsylvania.     June  IS, 

1904.) 

wrrNBSS— CBOSa-XXAHINATIOR—JUBT— BEP- 
ABATIOn. 

1.  On  trial  for  murder,  on  cross-examination 
of  a  witness  for  the  commonwealth,  it  was  prop- 
er to  exclude  a  question  as  to  whether  she  was 
running  a  disorderly  bouse,  in  which  liquor  was 
sold  contrary  to  law,  and  gambling  was  carried 
on,  and  to  review  her  eai-eer  for  the  purpose  of 
identification  and  affecting  credibility. 

2.  A  juror  at  an  adjournment  of  court,  during 
a  trial  for  murder,  separated  from  his  fellows 
thinking  he  was  allowed  to  go  home.  He  was 
brought  back  in  a  few  minutes,  before  he  left 
the  courthouse,  and  testified  that  he  had  talked 
to  no  one  while  absent,  nor  had  he  heard  any 
talk  by  any  one  al>out  the  case.  Held,  that  a 
verdict  of  gailty  would' not  be  set  aside  therefor. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Clearfield  County. 

John  W.  Williams,  alias  Black  Spot,  was 
convicted  of  murder,  and  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BKOWN,  MBSTREZAT,  and  POT- 
TER, JJ. 

A.  L.  Cole  and  Smith  V.  Wilson,  for  appel- 
lant William  I.  Swoope,  Dlst  Atty.,  for  the 
Commonwealth. 

PER  CURIAM.  None  of  the  assignments 
of  error  have  any  substance.  Appellant,  In 
cross-examination  of  the  witness  Betty  Fri- 
day, asked,  "Weren't  you  running  a  sporting 
bouse  there?"  and  offered  to  follow  with  the 
question  "whether  or  not  she  was  running  a 
house  of  ill  repute,  in  which  liquor  was  sold 
and  drunk  contrary  to  law,  and  gambling 
was  carried  on,  and  to  follow  this  further  by 
showing  by  the  witness  herself  that  she  is 
a  married  woman;  that  she  does  not  live 
with  her  husband,  and  that  she  has  not  lived 
with  him  for  many  years;  and  to  follow  her 
back  in  her  career  for  the  purpose  of  Identlfl- 
catlon  and  affecting  her  credibility,  and  show 
what  she  has  been  doing  for  the  last  dozen 
years,  or  thereabouts."  The  question  and 
offer  were  properly  excluded.  Such  evidence 
was  considered  and  decided  to  be  inadmissi- 
ble In  Com.  V.  Payne,  205  Pa.  101,  54  Atl. 
489,  a  much  stronger  case  than  the  present, 
for  there  the  offer  was  to  follow  the  ques- 
tions with  proof  of  reputation  for  truth  and 
veracity.  That  case  is  in  harmony  with  our 
own  prior  decisions  (Oilchrist  y.  McKee,  4 

1 2.  See  Criminal  Law,  vol.  Mj  Cent  Dig.  |  2047. 


Watts,  880,  28  Am.  Dec.  721;  Conroe  v.  Con- 
roe,  47  Pa.  198;  Moyer  vj  Moyer,  49  Pa.  210; 
Drown  v.  Allen,  91  Pa.  393;  Com.  v.  Bubnls, 
197  Pa.  542,  47  Atl.  748);  and  the  better  opbi- 
ion  elsewhere  seems  to  be  in  the  same  line, 
though  the  authorities  are  not  uniform.  They 
are  very  fully  collected  in  Kolb  t.  Union 
R.  R.  Co.,  23  R.  I.  72,  49  Ati.  392,  54  L.  B.  A. 
046,  91  Am.  St  Rep.  614,  cited  by  the  learned 
Judge  below  in  his  opinion  refusing  a  new 
trial. 

The  only  other  assignment  of  error  tliat 
we  need  notice  is  the  separation  of  the  Jury. 
The  facts  are  thus  reported  by  the  learned 
Judge  below:  "Upon  the  adjonmment  of 
court  one  of  the  Jurors,  through  ignorance, 
thought  that  he  was  allowed  to  go  home  until 
the  meeting  of  court  the  next  morning.  He 
separated  himself  from  his  fellows,  and  went 
to  a  water-closet  The  two  tipstaffs,  who 
had  been  duly  sworn  and  instructed  not  to 
allow  the  Jury  to  separate,  took  the  other 
eleven  Jurors  to  the  Juryroom,  when  It  was 
immediately  discovered  that  one  of  the  Ju- 
rors was  missing.  Search  was  made,  and  he 
was  discovered  in  the  hall  of  the  courthouse, 
coming  from  the  closet.  He  was  called  as  a 
witness,  and  testified  that  he  had  talked  to 
no  one,  or  heard  any  tal£  by  any  one  about 
the  case.  He  was  separated  from  bis  fel- 
lows but  for  a  few  minutes — probably  from 
three  to  five.  We  are  convinced  that  this 
unfortunate  Incident  occurred  entirely  through 
the  ignorance  of  the  Juror  and  the  careless- 
ness of  the  officers  having  the  Jury  In  charge, 
and  that  no  harm  was  done  to  the  defendant, 
nor  was  he  in  any  manner  prejudiced  there- 
by." Because  of  their  own  long  standing 
familiarity  with  the  circumstances  nnder 
which  the  Jury  are  required  to  keep  together, 
lawyers  and  Judges  are  perhaps  apt  to  pre- 
sume the  same  knowledge  on  the  part  of 
the  Jurors,  to  whom,  however,  the  dlstlnc- 
tions  between  the  rules  in  murder  and  other 
cases  are  unknown.  In  view  of  the  recur- 
rence of  questions  of  this  kind,  it  la  highly 
desirable  that  all  Juries  shall  be  clearly 
and  specifically  instructed  when  to  avoid 
separation,  and  generally  as  to  their  conduct 
during  the  trial.  In  the  present  case  the 
separation  was  carefully  investigated  by  the 
learned  Judge  below,  and  it  was  affirmatively 
shown  that  the  prisoner  was  not  in  any 
manner  prejudiced  by  it.  The  case  is  there- 
fore within  the  authority  of  Com.  v.  Cres- 
slnger,  193  Pa.  326  (338),  44  Atl.  433. 

Judgment  affirmed,  and  record  remitted  to 
the  court  of  oyer  and  terminer  for  purpose  of 
execution. 


(MS  Pa.  SSS) 
PENNSYLVANIA   TELEPHONE  CO.  ▼. 
HOOVER. 

(Supreme  Court  of  Pennsylvania.     June  15, 
1904.) 

EMINENT    DOlCAin— TELEPnONB    C01CPARIB8. 

1.  Under  Act  April  29,  1874  (P.  L.  92)  i  33. 
cL  1,  authorizing  telegraph  companies  to  con- 
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struct  lines  of  telegraph  along  the  pablic  roads 
and  highways  or  waters  within  the  state,  a  tele- 
phone company  has  no  right  of  eminent  domain 
over  the  private  lands  of  individual  owners. 

Appeal  from  Superior  C!onrt 

Action  by  the  PennsylTanla  Telephone 
Company  against  Charles  Hoover.  From  a 
decree  of  the  superior  court  reversing  a  de- 
cree continuing  a  preliminary  injunction, 
plaintiff  appeals.    AiUrmed. 

Argued  before  MIT0HE3LL,  0.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  and  POT- 
TER, JJ. 

Addison  Candor,  John  B.  Fox,  and  O.  La 
Rne  Munson,  for  appellant.  William  W. 
Porter  and  William  H.  Middleton,  for  appel- 

BROWN,  J.  If  a  tdegraph  company  does 
not  possess  the  right  of  eminoit  domain,  au- 
thorizing it  to  construct  Its  lines  upon  pri- 
vate property  In  the  exclusive  use  and  enjoy- 
ment of  the  owner,  it  la  conceded  that  such 
rlsrbt  to  not  possessed  by  a  telephone  com- 
pany. If  a  telegraph  company  possesses  this 
high  right,  it  is  conferred  by  clause  1,  §  3S, 
of  the  act  of  April  29,  1874  (P.  L.  92),  which 
authorizes  the  company  "to  construct  lines 
of  telegraph  along  and  upon  any  of  the  pub- 
lic roads,  streets,  lands  or  highways,  or 
across  any  of  the  waters  within  the  limits 
of  this  state."  No  other  part  of  the  act  need 
be  read  to  ascertain  whether  the  right  to 
take  private  land  has  been  expressly  con- 
ferred. In  the  words  quoted,  or  nowhere. 
Is  the  express  grant  of  it  to  be  found. 
Whether  tested  by  the  common  understand- 
ing of  these  words  as  collocated,  or  read  in 
the  light  of  strict  grammatical  construction, 
the  qualifying  word  "public"  applies  to  each 
of  the  four  following  it,  and  the  phrase  can 
mean  only  "public  roads,  public  streets,  pub- 
lic lands,  or  public  highways";  but,  that  the 
appellant's  claim  of  the  high  sovereign  right 
to  take  private  property  for  its  corporate  pur- 
poses ought  to  be  sustained,  we  are  asked 
to  read  the  words  as  if  written  "public  roads, 
public  streets,  private  lands,  or  public  higb- 
ways.'f  Even  the  lay  mind  could  hardly 
be  reasoned  Into  such  a  forced  reading  of 
tbem,  and  the  eye  of  the  law  must  not  be 
strained  to  sep  in  them  the  grant  of  the  pow- 
er claimed. 

Our  attention  is  directed  to  other  i>ortions 
of  the  act  as  indicating  the  legislative  inten- 
tion that  the  word  "lands"  was  intended  to 
include  purely  private  property.  It  is  urged 
ttiat  the  words  in  clause  2  of  section  33,  "In 
all  cases  where  the  parties  cannot  agree  upon 
the  amount  of  damages  claimed,  or  by  reason 
of  the  absence  of  legal  Incapacity  of  the  own- 
er or  owners  no  such  agreement  can  be  made 
for  the  right  to  enter  upon  lands  or  prem- 
ises for  the  purposes  named  in  this  section, 
the  company  shall  tender  a  bond,  or  have  the 
same  filed  in  the  manner  provided  in  the 
forty-first  section  of  this  act,  and  the  pro- 
ceedings be  had  as  therein  set  forth,"  Indi- 


cate the  legislative  intention  that  private 
lands  can  be  taken  by  a  telegraph  company. 
The  answer  to  this,  in  the  absence  of  express 
legislative  direction  tliat  they  can  be  so  tak- 
en, is  that  ownership  of  property  abutting 
along  a  public  road  or  liigbway  extends  to 
the  middle  of  it,  and,  when  an  additional 
servitude  to  imposed  upon  it,  the  owner  of 
the  fee  is  entitied  to  compensation  for  the 
increased  burden  upon  his  "lands  or  prem- 
tees."  Again,  the  forty-first  section  is  cited 
as  Indicating  the  legislative  intention,  be- 
cause It  to  there  provided  that- in  all  cases  in 
which  any  corporation  is  permitted  to  take 
waters,  streams,  lands,  property,  materials, 
or  franchises  for  the  public  purposes  thereof, 
and  it  cannot  agree  with  the  owner  or  owners 
for  the  compensation  proper  for  the  damage 
done  or  likely  to  be  done,  the  damages  are  to 
be  secured,  ascertained,  and  paid  as  therein 
provided.  This  section  is  general,  and  applies 
to  the  corporations  that  are  expressly  permit- 
ted by  the  act  to  take  private  lands,  such  as 
a  water  company,  which,  by  section  34,  cl. 
2,  to  in  express  words  given  the  right  "to  en- 
ter upon  such  lands  and  enclosures"  as  may 
be  necessary,  for  It,  "and.  If  any  injury  be 
done  to  private  property,"  compensation  is 
to  be  made  therefor  in  accordance  with  the 
forty-first  section  of  the  act.  The  Legisla- 
ture having  by  thte  act  expressly  conferred 
on  certain  corporations  the  right  to  take  pri- 
vate lands,  it  must  be  regarded  as  withheld 
from  the  others  to  be  incorporated  under  the 
same  act  to  which  the  right  to  not  given. 

That  the  appellant  must  try  to  persuade  us 
that  we  ought,  by  reading  the  act  with  It, 
discover  that  it  possesses  the  right  to  take 
private  property.  Instead  of  being  able  to  at 
once  point  directly  to  the  words  clearly  con- 
ferring such  right,  is  conclusive  that  the  same 
does  not  exist.  There  must  be  no  effort  to 
prove  the  existence  of  such  high  corporate 
right,  else  it  is  in  doubt,  and,  if  so,  the  sfate 
has  not  granted  it  "Ail  grants  of  power  by 
the  government  are  to  be  strictly  construed, 
and  thto  is  especially  true  with  respect  to  the 
power  of  eminent  domain,  which  to  more 
harsh  and  peremptory  in  its  exercise  and  op- 
eration than  any  other."  Lewis  on  Eminent 
Domain,  {  254.  "That  which  a  company  is 
authorized  to  do  by  its  act  of  incorporation, 
it  may  do;  beyond  that,  all  its  acts  are  ille- 
gal. And  the  power  must  be  given  in  plain 
words  or  by  necessary  implication.  All  pow- 
ers not  given  in  tills  direct  and  unmistakable 
manner  are  withheld.  *  •  *  If  you  as- 
sert that  a  corporation  has  certain  privileges, 
sbow  us  the  words  of  the  Legislature  confer- 
ring them.  Failing  in  this,  you  must  give 
np  your  ctolm,  for  nothing  else  can  possibly 
avail  you.  A  doubtful  charter  does  not  exist, 
because  whatever  to  doubtful  to  decisively 
certain  against  the  corporation."  Common- 
wealth V.  Erie  &  N.  B.  R.  R.  Co.,  27  Pa.  339, 
67  Am.  Dec  47L  In  Woods  v.  Greensboro 
Nat  Gas  Co.,  204  Pa.  006,  54  Ati.  470,  cited 
to  08  by  the  appellant  thto  same  rule  was 
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again  reannoTinced,  and  nothing  at  all  was  In- 
timated as  to  tbe  power  of  a  telephone  com- 
pany. All  that  was  said  was  that.  If  the  exl- 
gendea  of  tbe  bnsiness  of  the  gas  company 
•bonld  require  the  nse  of  a  telephone  line, 
the  company  could  obtain  authority  to  con- 
•tmct  one  by  securing  in  its  interest  a  cbai>- 
ter  for  that  purpose,  but  such  line  could  be 
construed  and  maintained  only  within  the 
corporate  powers  and  privllegea  of  the  tele- 
phone company. 

We  cannot  agree  that  a  denial  of  fbe  right 
of  the  appellant  to  enter  upon  private  lands 
will  defeat  the  grant  of  its  franchise  to  con- 
struct and  maintain  a  telephone  line,  and 
that,  as  the  right  arises  from  absolute  neces- 
sity, the  Legislature  Intended  to  confer  it. 
As  a  rule,  attested  by  daily  observation  ev- 
erywhere, telegraph  and  telephone  lines  are 
on  the  streets  or  public  highways,  and  when, 
very  occasionally,  they  are  over  private  prop- 
erty, they  are  there  merely  for  the  advantage 
of  the  company,  and  not  because  the  effi- 
ciency of  its  service  will  be  diminished  by 
keeping  on  public  roads.  It  is  not  needful 
that  we  say  more  In  support  of  the  decree  of 
the  superior  court  dismissing  appellant's  bill. 
In  all  that  was  said  tiy  that  court  (Pennsyl- 
'  vania  Telephone  Oa  v.  Hoover,  24  Pa.  Super. 
Ct  96)  we  concur,  and.  If  we  were  to  add 
more.  It  would  be  but  a  repetition  of  the 
views  there  expressed. 

Decree  affirmed,  and  appeal  dismissed  at 
appellant's  costs. 


(aOS  Pa.  EW) 

LYONS  et  at  r.  PHILADELPHIA  A  It.  BY. 

CO. 

(Supreme  Court  of  Pennsylvania.     June  15^ 

1804.) 

PABOI.  IXASK— TENANOT  AT  Wnx— KinNKIlT 
DOMAIII-4IOHT8  01*  TENANT. 

1.  Plaintiffs  leased  by  parol  from  a  brewer 
certain  premises,  they  to  "remain  as  long  as 
they  wanted,"  tbe  rental  to  be  determined  by  the 
number  of  barrels  of  beer  purchased  from  the 
lessor,  and  to  be  payable  "just  as  the  beer  bill 
was  payable."  Held,  that  they  were  tenants  at 
will,  and  tbe  fact  that  they  held  over  for  more 
than  a  year  did  not  create  a  tenancy  from  year 
to  year. 

2.  On  condemnation  of  land  occupied  by  a  ten- 
ant at  will,  where  he  is  given  reasonable  notice 
to  remove  his  goods  and  fixtures,  and  fails  to 
do  so,  tbe  railroad  company  is  not  liable  for  in- 
juries caused  to  the  tenant's  property  by  the 
destruction  of  the  building. 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Action  by  W.  H.  Lyons  and  H.  H.  Treon 
against  the  Philadelphia  &  Reading  Railway 
Company.  Judgment  for  defendant;  and 
plaintiffs  appeal.    ALfflrmed. 

PlaintifTs  were  liquor  dealers,  and  enter* 
ed  Into  a  verbal  undertaking  with  Rleker, 
the  terms  of  which  were  that  they  agreed  to 
pay  25  cents  for  each  barrel  of  beer  more 
than  the  regular  price  elsewhere,  as  rental. 
The  rental  was  "payable  Just  as  the  beer 
bill  was  payable — paid  at  all  times,    •    •    • 


along  different  periods — mnnlng  BOOomA; 
*  *  *  sometimes  every  week  they  got  • 
check."  The  linderstandlng  was  that  tbe 
plaintiffs  "tiad  a  right  to  remain  on  that  lot 
as  long  as  you  [they]  wanted,"  or,  mm  Om 
owner's  son  testifies,  they  "could  have  stay- 
ed as  long  as  they  felt"  The  tenants  erect- 
ed buildings  on  the  premises  whidi  were 
used  for  Iwttllng,  storage,  liquor  room,  and 
offices,  and  also  a  stable^  >vagon  shed,  coal 
shed,  and  outbuildings  and  machinery  necea- 
sary  to  the  conduct  of  their  business.  Tbe 
defendant  company,  being  desirous  to  enter 
npon  tbe  lands  for  railroad  uses,  presented 
a  bond  In  the  usual  form,  which  was  ap- 
proved May  18, 1901,  and  thereafter  viewers 
were  appointed  for  the  purpose  stated.  Tbe 
defendant  gave  notice  to  the  plaintiffs  De- 
cember 20,  1901,  that  It  desired  possession 
of  th6  lot  March  1,  1902,  and  stated  ttie 
notice  was  given  to  allow  them  time  to  ar- 
range their  affairs,  but  did  not  take  actaal 
possession  of  the  premises  until  June  4,  1902L 
The  plaintiffs  disregarded  the  notice,  and  tbe 
railroad  company  proceeded  to  the  demoli- 
tion of  the  buildings.  The  court  gave  binding 
Instructions  for  defendant 

Argued  before  MITCHELL^  a  J.,  and 
FELL,  BBOWN,  MESTREZAT,  and  POT- 
TER, JJ. 

Casper  Dull,  for  appellants.  John  T.  Bra- 
dy, for  appellee. 

PER  CURIAM.  The  appellants  were  ten- 
ants at  will  of  Rleker.  The  agreement  on- 
der  which  they  went  into  possession  was  al- 
together Indefinite  as  to  the  time  It  was  to 
last  They  were  to  "remain  as  long  as  they 
wanted."  The  rent  was  not  fixed  eltber  as 
to  amount  or  time  of  payment,  but  was  de- 
termined by  the  number  of  barrels  of  beer 
they  should  purchase  from  their  lessor,  and 
was  payable  "just  as  the  beer  bill  was  pay- 
able." A  clearer  case  of  tenancy  at  will 
would  be  hard  to  discover.  Under  such  cir- 
cumstances the  mere  fact  that  the  tenancy 
ran  along  for  more  than  a  year  did  not 
change  its  character,  or  convert  it  into  a  ten- 
ancy from  year  to  year.  "Where  the  dura- 
tion of  the  term  is  left  uncertain,  •  •  • 
the  lessee  holds  ab  initio  as  a  tenant  at  wilL 
And  the  mere  payment  of  rent  will  not 
change  the  tenancy  into  one  from  year  to 
year,  unless  there  are  other  circumstances 
to  show  an  Intention  to  do  so;  as,  for  i»> 
stance,  an  agreement  to  pay  rent  by  the  quar- 
ter, or  some  other  aliquot  part  of  the  year." 
18  Am.  &  Eng.  Ency.  of  Law  (2d  Bd.)  tit. 
"Landlord  A  Tenant"  p.  183.  But  "tbe  mere 
payment  of  a  periodical  rent,  however,  will 
not  necessarily  have  the  effect  of  changing 
the  tenan<7  at  will  Into  a  periodical  ten- 
ancy, and  parol  evidence  may  be  admitted 
for  the  purpose  of  showing  the  character 
of  the  payment"  Id.  p.  188.  It  was  on 
this  last  principle  that  the  Issues  in  M<s 
Dowell  V.  Simpson,  S  Watts,  129,  27  Am. 
Dec.  888,  and  Dnmn  v.  Botbermel,  112  Pa. 
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272,  8  AtL  800,  were  aent  to  the  Jnrj  to 
determine  whether  the  leases  were  at  will 
or  from  year  to  year.  In  both  cases  the  rent 
was  paid  yearly,  and  the  expression  of  Jus- 
tice Kennedy,  in  the  former,  so  much  relied 
on  by  appellants,  that,  "If  the  tenants  were 
suffered  to  hold  nnder  it  for  upwards  of  a 
year,  paying  the  rent  as  It  became  due,  and 
the  plaintiff  receiving  it  without  objection, 
the  lease,  Instead  of  continuing  to  be  a  lease 
strictly  at  will,  would  thereby  become  a  lease 
from  year  to  year,"  must  be  read  in  connec- 
tion with  the  facts  of  the  case.  Being  ten- 
ants at  win,  the  termination  of  the  lessor's 
estate,  even  though  by  Involuntary  aliena- 
tion nnder  eminent  domain,  determined  the 
appellants'  lease,  and  made  them  technically 
tenants  at  sufferance  of  the  railroad  com- 
pany. The  difference,  however,  is  not  prac- 
tically of  any  Importance.  All  they  were  en- 
titled to  In  either  case  was  notice,  and  a  rea- 
sonable time  to  remove  their  goods  and  fix- 
tures. This  they  received,  but  failed  to 
avail  themselves  of,  and  the  learned  judge 
below  was  justified  in  treating  their  conduct 
as  an  abandonment. 

The  filing  of  the  bond  by  the  railroad  com- 
iwny  did  not  change  the  nature  of  the  ten- 
ancy nor  the  rights  of  the  appellants,  except 
ao  far  as  It  substituted  the  company  as  les- 
sor la  place  «f  Rieker.  The  bond  was  secnr- 
1^  for  snch  damages  as  the  appellants  "shall 
be  entitled  to  receive  for  the  entering  by  the 
said  company  upon  the  said  lands  and  es- 
tablishing and  constructing  the  said  addi- 
tional tracks  and  structures  thereon."  If  the 
company  bad  entered  Immediately,  and  de- 
molished the  buildings  In  the  construction  of 
Its  tracks,  it  would  have  been  liable  just  as 
Its  predecessor,  Bleker,  would  have  been,  for 
the  damages  caused  by  want  of  reasonable 
opportunity  to  appellants  to  remove  their 
property;  but;  such  opportunity  having  been 
given,  there  were  no  damages,  and  the  ver- 
dict was  rightly  directed  for  defendant 

Judgment  affirmed. 


(MS  Pa.  Kl) 
LODGE  at  aL  v.  DNITBO  GAS  IMP.  00. 
(Suiireme  Conrt  of  Pennsylvania.     Jane  IS, 
19(M.) 

tTBOCIflBircB— SXPIASION  OF  GAB—tnOKTUCS. 

1.  In  an  action  against  a  gas  company  to  re- 
cover damages  for  personal  injuries  while  llght- 
ing  a  stove  in  the  cellar  of  the  bouse  of  plain- 
tiff's father,  evidence  held  insufficient  to  show 
negligenoe  on  the  part  of  defendant  gas  com- 
pany. 

Appeal  from  Oonrt  of  Common  Pleas, 
Dauphin  County. 

Action  by  John  Lodge,  by  bis  next  friend, 
and  George  H.  Lodge  against  the  ITnited 
Oas  Improvement  Company.  Judgment  for 
defendant  notwithstanding  the  verdict,  and 
plaintiffs  appeal   Affirmed. 

Trespass  to  recover  damages  for  per- 
sonal injuries.  Plaintiff  was  injured  by  an 
explosion  in  the  cellar  of  his  father's  house 


while  he  was  lighting  a  fire.  At  the  time  of 
the  accident  there  was  a  considerable  quan- 
tity of  gasoline  in  the  cellar. 

Argued  before  MITCHELL^  O.  J.,  and 
FBLli  BEOWN,  MBSTBBZAT,  and  POT- 
TER, JJ. 

WUliam  M.  Haigest,  Paul  A.  Konkel,  and 
John  B.  Patterson,  for  appellants.  M,  B. 
Olmsted,  C.  H.  Bergner,  and  A.  O.  Stamm, 
A)r  appellee. 

PBB  CURIAM.  Whether  tiie  explosion 
which  resulted  in  the  injury  sued  for  was 
caused  by  illuminating  gas  was  not  shown 
beyond  a  mere  conjecture  that  it  might  have 
been.  The  direct  testimony  of  the  plalntiffii, 
father  and  son,  who  were  in  position  to 
know  most  about  the  presence  of  such  gas 
in  the  cellar  at  the  moment  of  the  explosion, 
tends  to  show  that  there  was  none  there; 
the  father  saying  that  he  discovered  no  gas 
there  the  evening  before  when  he  put  out 
the  light  in  the  cellar,  and  none  In  the 
morning  when  he  passed  through  the  kitchen, 
and  the  son  that  when  he  opened  the  door 
he  smelled  gas,  but  it  did  not  seem  to  be 
much,  and  he  did  not  say  with  any  cer- 
tainty that  it  was  illiuninating  gas,  and  not 
the  vapor  from  gasoline,  of  which  it  was 
admitted  there  was  a  considerable  quantity 
ther&  But  even  if  it  were  shown  that  gas 
was  there,  and  caused  the  explosion,  the 
negligence  of  defendant  would  not  neces- 
sarily follow.  No  break  in  defendant's  pipes 
or  place  of  escape  of  gas  was  found  until 
after  the  explosion,  and  then  it  was  one 
which  might  have  been  caused  by  the  ex- 
plosion itself,  and  was  in  the  third  house 
away  from  plaintiffs,  from  which  its  pas- 
sage to  plaintlCT's  cellar  was*  highly  im- 
probable, and  certainly  was  not  shown.  On 
the  whole  case,  the  alleged  cause  of  action 
was  too  uncertain  and  too  remote  to 
tain  a  recovery. 

Judgment  affirmed. 


QOt  Pa.  ESQ 
NBWLIN  V.  HARRIS. 
(Supreme  Court  of  Pennsylvania.     June  18^ 
1804L) 
nuuHimoN— KAiTOAiros  to  biatk  TaxAsnaaB. 
1.  A  private  dtisen  has  no  standing  to  file  a 
bill   to  restrain  the  enforcement  of  a  writ  of 
mandamus  against  the  State  Treasurer,  granted 
by  the  court  of  common  pleas,  to  compel  the 
treasurer  to  pay  the  salanr  of  a  Judge,  under 
the  salary  act  of  April  14,  1903  (P.  L.  176), 
the  constitutionality  of  which  was  upheld  Iv 
the  court. 

Appeal  from  Court  of  Common  Pleas,  Dan- 
phln  County. 

Bill  by  James  W.  M.  Newlln  against  Frank 
O.  Harris.  From  a  decree  dismissing  the 
bill,  plaintiff  appeals.    Affirmed. 

The  following  Is  the  opinion  of  the  court 
below  (Weiss,  P.  J.): 
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"James  W.  M.  Newlln,  a  citizen  of  tbe 
state,  filed  bis  bill  AprU  16,  lt;i)4,  In  this 
conrt,  In  which  he  complains  that  Judges 
Bell  and  Von  Moschzisker  had  no  right  to 
sit  in  the  court  of  common  pleas  of  Dauphin 
county  to  bear  and  render  Judgment  in  tbe 
mandamus  proceedings  Instituted  by  the  At- 
torney General  of  the  commonwealth  against 
Frank  G.  Harris,  then  State  Treasurer, 
which  sought  that  judgment  be  given  for  the 
commonwealth  and  prayed  that  the  then 
State  Treasurer  be  commanded  to  make  pay- 
ment of  all  warrants  drawn  upon  him  by 
the  Auditor  General  in  behalf  of  all  the 
Judges  of  tbe  several  courts  of  tbe  common- 
wealtli,  in  accordance  with  tbe  Act  of  As- 
sembly of  April  14,  1903  (P.  L.  175),  and 
charges  that  the  Judges  of  the  court  of  com- 
mon pleas  of  this  county  had  'no  warrant  of 
law  for  calling  In  other  Judges  to  sit  in  this 
cause,  and  tbe.  proceeding  before  them  was 
coram  non  Judlce.'  He  further  complains 
that  the  said  Frank  G.  Harris  had  refused 
to  pay  the  increased  salary  to  the  Judges 
elected  prior  to  April  14,  1903;  that  be,  as 
a  citizen,  bad  a  right  to  prevent  the  said 
State  Treasurer  'from  paying  out  of  the 
state  treasury  any  money  In  violation  of  the 
Constitution  of  the  state;'  and  that  Judges 
Bell  and  Von  Moschzisker  did  on  April  5, 
1904,  award  a  writ  of  mandamus  'command- 
ing blm  to  pay  tbe  Increased  salaries  fixed 
by  the  act  of  April  14,  1903  (P.  L.  175),  to 
Judges  who  had  been  elected  prior  to  Its  pas- 
sage, and  the  said  defendant,  Frank  G.  Har- 
ris, declines  to  appeal  to  the  Supreme  Court, 
and  proposes  to  obey  tbe  said  writ  of  manda- 
mus.' The  relief  prayed  Is  that  the  defend- 
ant, Harris,  be  restrained  from  paying  any 
moneys  to  judges  elected  prior  to  April  14, 
1903,  In  excess  of  the  salaries  theretofore 
fixed  by  law;  that  tbe  Attorney  General  be 
restrained  from  attempting  to  enforce  tbe 
peremptory  mandamus  Issued  by  Judges  Bell 
and  Von  Moschzisker,  sitting  In  tbe  court 
of  common  pleas  of  this  county,  requiring 
tbe  defendant,  Frank  G.  Harris,  State  Treas- 
urer, to  'pay  to  the  Judges  elected  prior  to 
April  14,  1903,  the  increased  salary  named 
In  the  statute  of  that  date;'  and  that  the 
defendants  Judges  Bell  and  Von  Moschzisker 
be  enjoined  from  enforcing  the  mandamus 
granted  by  them  against  tbe  then  State 
Treasurer.  On  May  5, 1904,  the  plaintiff  sug- 
gested that  the  term  of  oflSce  of  the  defend- 
ant, Frank  G.  Harris,  bad  expired,  and  that 
W.  L.  Mathues  bad  succeeded  him  as  State 
Treasurer,  and  moved  tbe  leave  of  tbe  coiurt 
that  the  latter  be  added  to  the  bill  as  a  party 
defendant  The  Attorney  General  and  also 
counsel  for  defendant,  Judges  Bell  and  Von 
Moschzisker,  moved  to  dismiss  the  plaintiff's 
bill,  and  based  tbe  motion  upon  the  want  of 
Jurisdiction  of  the  court  to  entertain  It.  .The 
complainant  In  his  relation  as  a  citizen  seeks 
to  restrain  the  Attorney  General  from  hav- 
ing execution  of  a  Judgment  which  the  com- 
monwealth obtained  In  one  of  her  own  courts 


against  tbe  State  Treasurer,  and  furthermore 
asks  the  court  which  rendered  the  Judgment 
to  restrain  Itself  from-  awarding  a  writ  of 
execution.  The  ground  upon  Which  this  re- 
straining order  is  Invoked  ia  that  the  Judges 
who  rendered  the  Judgment  had  no  warrant 
or  authority  to  sit  and  hear  the  cause,  and 
theh:  determination  of  it  was  a  nugatory  act 
They  are  Judges  of  tbe  court  of  common 
pleas  of  Blair  and  Philadelphia  counties, 
respectively,  and  presided  at  the  request  of 
the  two  Judges  of  the  court  of  common  pleas 
of  the  county  of  Dauphin,  for  what  was 
deemed  good  and  sufficient  cause.  Tbe  com- 
plainant was  neither  relator  nor  respondent 
in  the  cause,  and  sustains  no  relationship  to 
it,  and  has  no  Interest  in  it  other  than  that 
begotten  of  citizenship  of  the  state.  A  stran- 
ger to  an  action  at  law  invokes  the  strong 
arm  of  a  court  of  equity  to  enjoin  tbe  plain- 
tiff in  that  action  from  reaping  the  fruit  of 
its  Judgment,  to  enjoin  the  defendant  from 
Observing  and  discharging  what  he  is  thereby 
commanded,  and  the  conrt  itself  from  afford- 
ing a  remedy  upon  tbe  Judgment  which  it 
solemnly  rendered.  This  propositon  carries 
with  it  its  own  refutation.  The  Judges  who 
sat  in  the  mandamus  proceedings  were  sit- 
ting as  Judges  of  the  court  of  common  pleas 
of  Dauphin  county,  so  far,  at  least;  as  con- 
cerns the  complainant.  Sitting  as  a  court. 
they  pronounced  the  sentence  of  the  law,  and 
we  are  asked  to  say  by  a  decree  that  the 
act  was  contrary  to  law.  The  function  of 
an  Injunction  is  to  compel  Inaction;  tliat  of 
a  mandamus  to  compel  actlcm.  If  the  de- 
fendant in  tbe  mandamus  failed  to  obey  the 
peremptory  writ,  he  would  be  in  contempt; 
and  if  we  were  to  restrain  him,  he  would 
be  subject  to  contradictory  orders — one  by 
a  court  of  common  pleas,  and  another  by  a 
court  of  equity.  A  court  ought  not  to  put 
a  defendant  in  conflict  with  the  order  of  an- 
other court.  In  view  of  tbe  foregoing,  we 
do  not  deem  it  necessary  to  pass  upon  the 
motion  of  the  complainant  to  add  the  name 
of  the  present  State  Treasurer  as  a  party 
defendant  Besides,  the  bill  disclosed  noth- 
ing upon  which  a  decree  could  be  made 
against  him.  Tbe  complainant  does  not  dis- 
close any  equity,  interest  or  injury,  and  has 
no  status  to  Intervene  in  the  action  by  tbe 
commonwealth.  The  motion  to  dismiss  tbe 
bill  is  allowed,  and  the  bill  is  dismissed." 

Argued  before  MITCHELL,  G.  J.,  and 
FELT.,  BKOWN,  MESTRBZAT,  and  POT- 
TER, JJ. 

James  W.  Id.  Newlln,  in  pro.  per.  Hamp- 
ton L.  Carson,  Atty.  Gen.,  and  John  O.  John- 
son, for  appellee. 

PER  CURIAM.  Tbe  only  question  involv- 
ed in  this  appeal  is  whether  a  stranger  not 
a  party  to  a  suit  and  having  no  interest  in 
it  beyond  that  of  any  other  cithten,  can  in- 
terpose to  take  it  out  of  the  bands  of  the 
responsible  parties  to  tbe  record,  and  con- 
duct further  proceedings  according  to  liis 
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own  views.    No  autborlty  bas  been  shown 
tat  any  snch  extraordinary  and  Irregular 
action. 
Judgment  affirmed. 


m  N.  J.  h.  726) 
WHEELER  7.  SOUTH  ORANGE  ft  M, 
TRACTION  00. 

(Court  of  Ejrrors  and  Appeals  o{  New  Jersey. 
Jnly  8,  1904.) 

CABBIKBS— IRJUBT    TO    PA88EN0BB— IjmSTIOIlS 
FOB   JUBY. 

1.  Upon  the  trial  of  an  action  by  a  passen^r 
to  recover  for  injuries  sustained  by  contact  with 
a  trolley  pole  while  walking  upon  the  running 
board  of  a  moving  car,  the  evidence  tended  to 
show  the  following  facts:  The  trolley  poles 
stood  between  the  tracks  at  Intervals  of  125 
feet,  and  were  distant  from  the  outside  of  the 
car,  when  passing,  1  foot  and  8  inches.  Ordi- 
narily the  side  next  to  the  iwles  was  closed  by 
a  movable  bar  and  wire  grating,  so  that  the  en- 
trance and  exit  of  passengers  would  be  away 
from  the  poles.  For  several  weeks,  a  bridge 
being  out  of  order,  the  car  was  switched  to  the 
opposite  track,  and  ran  some  distance  without 
a  change  of  the  bar  and  grating.  The  plaintiff 
was  a  frequent  traveler  upon  the  car,  and  was 
more  or  less  familiar  with  the  situation.  On 
the  occasion  in  question  he  had  stepped  upon  the 
rear  platform,  and,  the  seat  bemg  occupied, 
stood  against  the  dashboard.  The  conductor 
had  passed  along  the  running  board,  collecting 
fares,  in  safety,  while  the  car  was  mdvlng,  and 
when  collecting  plaintiff's  fare  invited  him  to 
"go  In  the  car  and  sit  down."  As  it  approached 
an  intersecting  street  the  car  slowed  down,  and 
had  stopped,  or  almost  stopped,  when  plaintiff 
stepped  down  upon  the  running  board  and  was 
about  to  take  a  seat  inside,  when  by  a  sudden 
forward  movement  of  the  car  he  lost  his  bal- 
ance, collided  with  one  of  the  poles,  and  fell. 
Motions  to  nonsuit  and  direct  a  verdict  on  the 
grounds  of  c(mtributory  negligence  and  ob- 
vious risk  were  refused.  Upon  review  it  was 
held  that  the  questions  were  for  the  jiury,  and 
that  there  was  no  error  in  the  ruling. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Horace  F.  Wheeler  against  the 
South  Orange  &  Maplewood  Traction  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

William  Reed  Howe  and  OUbert  Ck>lllnB. 
for  plaintiff  in  error.  Simon  J.  Klauber  and 
Nathan  C.  Homer,  for  defendant  In  error. 

HSNJ>RICKSON,  J.  A  reversal  of  the 
jndgment  is  sought  in  this  case  on  two 
grounds:  (1)  For  refusal  of  the  trial  court  to 
nonsuit  and  to  direct  a  verdict;  (2)  for  a 
refusal  to  cbarge  as  requested.  This  action 
arose  out  of  tbe  plaintiff's  injury  while  a 
passenger  upon  a  trolley  car.  The  evidence 
on  tbe  part  of  the  plaintiff  tended  to  show 
that  he  was  In  the  act  of  passing  from  tbe 
rear  platform  of  an  open  car,  on  wliich 
he  was  riding,  to  tbe  rear  seat  of  tbe  car; 
that  in  doing  so  he  bad  stepped  upon  tbe 
running  board,  and  before  he  could  enter  a 
sudden  movement  of  the  car  forward  caused 
him  to  lose  his  balance,  and  while  attempt- 
ing to  regain  it  he  was  struck  hy  contact 


with  a  trolley  pole  standing  between  the 
double. tracks  of  the  company,  and  thrown 
upon  tbe  ground,  receiving  the  injuries  com- 
plained of.  This  refusal  to  withdraw  the 
case  from  the  Jury,  it  is  urged,  was  errone- 
ous, because  it  is  alleged  that  the  plaintiff 
himself  was  negligent,  and  that  his  conduct 
vras  such  that  be  assumed  the  risk. 

To  sustain  this  proposition  it  must  be 
shown  that  the  negligence  of  the  plaintiff 
so  clearly  appears  that  it  was  a  question  for 
tbe  court  and  not  for  tbe  Jury.  Tbe  evidence 
was  uncontradicted  tliat  the  railway  in  ques- 
tion was  operated  by  electricity,  the  wires 
being  strung  upon  poles  erected  l>etween  the 
two  tracks,  and  standing  about  125  feet 
apart;  tliat  tbe  cars  were  usually  so  op- 
erated that  the  entry  and  exit  of  passengers 
would  be  upon  the  side  of  the  car  away 
from  the  poles,  the  other  side  next  to  the 
poles  being  closed  by  the  dropping  of  the 
bar  and  grating;  that  the  plaintiff,  who  was 
a  carpenter,  bad  been  working  at  South 
Orange,  and  about  6:80  o'clock  in  tbe  even- 
ing entered  the  car  at  South  Orange  avenue 
to  go  borne  to  West  Orange;  tliat  tbe  car 
was  going  north,  and  In  doing  so  ordinarily 
would  take  the  easterly  track,  but,  a  bridge 
being  up  and  under  repairs,  the  car  took  tbe 
southbound  or  westerly  track  for  part  of 
the  distance,  as  it  had  been  doing  for  sev- 
eral weeks;  that  this  was  done  without  any 
change  being  made  in  tbe  position  of  the 
bar  and  grating  upon  either  side,  so  tlut  up- 
on tliat  part  of  the  trip  tbe  side  of  the  car 
open  for  the  entry  and  exit  of  passengers 
was  toward  the  trolley  poles;  that  the  car 
stopped  a  few  seconds  at  the  avenue  named, 
to  allow  plaintiff  and  his  brother  to  enter 
the  car,  which  they  did  from  the  side  next 
to  the  poles,  the  plaintiff  stepping  upon  the 
rear  platform  and  the  brother  taking  the 
second  seat  In  tbe  car  from  tbe  rear;  that 
tbe  plaintiff,  after  the  car  started,  remained 
standing  on  tbe  platform,  against  the  dash- 
board, facing  in  tbe  direction  the  car  was 
going,  tmtil  the  car  bad  gone  a  distance  of 
about  one-quarter  of  a  mile  and  was  near- 
lug  Meade  street;  that  the  distance  between 
tbe  side  of  the  car  and  the  poles  was  one 
foot  and  eight  incbes,  and  the  distance  l>e- 
tween  the  outer  edge  of  tbe  running  board 
and  the  poles  was  one  foot  From  this  point 
in  the  testimony  there  was  some  conflict  in 
the  evidence;  but  in  reviewing  a  refusal  to 
nonsuit  or  to  direct  a  verdict  tbe  evidence 
must  be  regarded  that  Is  the  more  favorable 
to  tbe  plaintiff,  for  the  court  cannot' consid- 
er upon  error  the  weight  of  the  testimony. 
Traction  Co.  t.  Tlulheimer,  68  N.  J.  Law, 
474,  37  Atl.  132.  We  may  also  look  at  the 
testimony  taken  in  tbe  cause  after  the  re- 
fusal to  nonsuit,  to  see  whether  tbe  later 
evidence  would  cure  any  possible  defect  in 
the  plaintilTs  evidence  when  he  rested. 

There  was  further  evidence  tending  to 
show  that  there  was  a  seat  on  the  rear  plat- 
form, facing  backward,  wlilch  was  occupied 
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by  men  sitting  there  and  with  dinner  palls; 
that  the  plaintiff  for  that  reason  reqialned 
standing  until  the  car  approached  Meade 
street;  that  the  conductor  had  passed  from 
the  front  to  the  rear  of  the  car,  along  the 
running  board,  while  the  car  was  moving, 
and  had  taken  the  fares  from  the  passen- 
gers upon  the  rear  platform,  saying  to  the 
plaintiff  at  the  time,  "Oo  In  the  car  and  sit 
down;"  that  as  the  car  slowed  up  and  was 
almost  stopped  at  Meade  street,  as  the  plain- 
tiff  said,  or  had  stopped,  as  the  brother  and 
others  testified,  the  plaintiff,  taking  hold  of 
a  bar  at  the  rear  of  the  end  seat  with  his 
left  tiand,  stepped  with  his  left  foot  on  the 
running  board,  and  was  about  to  step  into  a 
seat,  when  the  car  started  with  a  sudden 
Jerk,  whereby  he  lost  his  balance  and  was 
struck  with  a  dark  object  ahead,  which  he 
supposed  mast  have  been  a  pole;  that  he 
would  have  had  room  enough  on  the  running 
board,  if  the  car  had  not  thrown  him  out, 
so  that  he  could  not  pull  himself  in  In  time. 
It  also  appeared  In  the  case  that  the  plaintiff 
had  been  traveling  over  this  line  every  day 
for  several  weeks  with  the  car  open,  as  this 
was  for  part  of  the  Journey,  on  the  side  next 
to  the  poles. 

The  defendant  contends  that  the  plaintiff. 
In  doing  what  he  did,  was  acting  with  full 
knowledge  of  the  danger,  and  therefore  as- 
sumed an  obvious  risk,  which  should  bar  a 
recovery.  The  case  of  Flynn  v.  Consolidated 
Traction  Co.,  67  N.  J.  Law,  646,  52  Ati.  369, 
is  cited  as  giving  support  to  the  proposition 
thus  suggested.  In  that  case  the  passenger 
was  upon  the  running  board,  looking  back 
and  leaning  outwards,  so  as  to  see  the  con- 
ductor and  signal  him  to  stop  the  car;  it 
having  been  run  by  the  usual  place  for  alight- 
ing. A  nonsuit  by  the  court  below  was 
there  sustained,  not  upon  the  ground  of  neg^ 
Ugence  imputed  as  the  result  of  assuming  an 
obvious  risk,  but  on  the  ground  that  he  was 
clearly  guilty  of  contributory  negligence  in 
failing  to  observe  the  passing  vehicle  that 
struck  him,  which,  if  be  had  used  observa- 
tion, he  must  have  seen  and  could  have 
avoided.  While  the  proposition  contended 
for  would  doubtless  be  sustained  where  a 
plaintiff  had  thus  exposed  tiimself  to  a  dan- 
ger that  was  imminent,  and  was  known  by 
the  plaintiff  to  be  such  at  the  time,  yet  the 
present  case  does  not  present  the  features 
here  suggested.  The  use  of  the  running 
board  in  that  way  did  not  appear  to  be  ab- 
solutely haaardous.  There  was  a  space  of 
one  foot  and  eight  Inches  between  the  car 
and  the  poles,  and  the  case  shows  that  the 
conductor  used  the  running  board  in  safety 
while  collecting  fares.  The  plaintiff  bad 
seen  this.  It  may  fairly  be  inferred  from 
the  evidence  that  the  plaintiff  would  have 
passed  to  a  seat  in  the  car  with  safety,  but 
for  the  sadden  Jerk,  whereby  he  says  he  lost 
his  balance.  Nor  does  It  clearly  appear  that 
the  plaintiff  had  fall  knowledge  of  the  dan- 
ger.   He  may  have  observed  the  proximity 


of  the  poles  In  a  general  way  as  be  rode 
upon  the  cars,  but  that  be  appreciated  the 
fact  that  the  proximity  was  such  as  might 
be  dangerous  to  persons  standing  or  wwlVlTig 
upon  the  running  board  la  not  so  clear. 

Another  factor  to  be  observed  upon  Oie 
question  of  the  plaintiff's  negligence  is  thut 
he  was  invited  by  the  conductor  to  take  a 
seat  in  the  car.  He  was  therefore  in  tbe  ex- 
erclse  of  a  right  that  belonged  to  him  aa  a 
passenger,  when  he  attempted  to  go  npon 
the  running  board  to  find  a  seat  in  the  car. 
Such  acts  are  not  ordinarily  regarded  as  neg- 
ligent per  se.  Scott  v.  Bergen  Co.  Traction 
Co.,  63  N.  J.  Law,  407,  43  Ati.  1060;  Trac- 
tion Ca  V.  Gardner,  60  N.  J.  Law,  571,  3S 
Ati.  668;  Paganlni  v.  North  Jersey  St.  Rwy. 
Co.  (N.  J.  Sup.)  57  Ati.  128.  Another  cir- 
cumstance developed  by  the  evidence  is  that 
the  plaintiff  waited  before  seeking  a  seat  in 
this  way  until  the  car  had  slowed  up  on  its 
approach  to  Meade  street,  where  it  was  ac- 
customed to  stop,  and  had  almost,  if  It  bad 
not  actually,  stopped  when  he  started  to  do 
so.  We  think,  under  the  circumstances  here 
outlined,  the  question  of  contributory  negli- 
gence  was  at  least  debatable,  and  hence 
proper  to  be  submitted  to  the  Jnry. 

In  the  case  of  Coleman  v.  Second  Avenue 
Railroad  Co.  (decided  In  the  New  ¥ork  Conrt 
of  Appeals)  114  N.  Y.  609,  21  N.  K  1064, 
which  was  cited  by  defendant's  counsel  npon 
another  point,  support  may  be  found  for  the 
view  here  expressed.  The  facts  were  very 
similar;  the  principal  difference  being  that 
the  passeng^er.  In  going  along  tbe  maning 
board  to  seek  a  seat,  was  injured  by  his  head 
striking  against  one  of  the  columns  support- 
Ing  the  elevated  railroad  above.  After  stat- 
ing  in  the  opinion  that  if,  without  reasonable 
cause,  tbe  passengers  npon  tbe  street  rail- 
way leave  the  <»r  or  place  themselves  on 
the  outside  of  it  when  in  motion,  they  as- 
sume the  hazards  of  so  doing,  the  learned 
Judge  proceeds  to  say:  "This  cause,  which 
may  Justify  a  passenger,  without  the  im- 
putation of  fault  on  his  part  as  against  the 
carrier,  in  leaving  tils  seat  and  going  outside 
the  car,  and  occupying,  temporarily  or  other- 
wise, a  position  there  while  it  Is  In  motion, 
must  be  dependent  npon  the  occasion  and 
the  circumstances  which  induce  or  impd 
him  to  do  so."  He  also  said  in  the  opinion: 
"Whether  the  plaintiff  was  Justified  In  leav- 
ing bis  seat  and  going  outside  the  car  to 
seek  another  seat  in  11;  was  a  question  of 
fact  for  the  Jury."  We  think  there  was  no 
error  In  the  refusal  to  take  the  case  from 
the  Jury. 

Was  there  errw  In  the  court's  refusal  to 
charge  as  requested?  The  following  were 
the  qneations  to  charge:  (1)  It  was  not  neg- 
ligence on  the  part  of  def endant^  to  run  cars 
on  left  of  poles,  if  plaintiff  was  familiar  with 
the  fact  (2)  It  vras  not  negligence  on  the 
part  of  defendant  to  have  the  mnboard 
down.  (3)  It  was  negligence  on  part  of  plain- 
tiff to  step  on  runboard  when  car  was  la 
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modon,  he  not  being  abont  to  aligbt,  unless 
with  the  knowledge  of  condnctor.  (4)  It  was 
negligence  for  passenger  to  leave  position  of 
safety  and  put  himself  In  peril  without  ad- 
vising the  conductor.  (6)  Plaintiff,  having 
knowledge  of  existence  of  peculiar  danger, 
was  chargeable  with'  special  care  and  cau- 
tion. These  requests  were  dented,  except 
as  already  charged.  We  think  the  subject- 
matter  of  these  requests  was  fairly  covered 
by  the  charge  as  presented.  It  must  be  ob- 
served that  In  all  the  requests,  except  the 
last,  the  trial  Judge  was  requested  to  charge 
as  to  whether  certain  specific  acta  proven, 
standing  alone,  would  or  would  not  consti- 
tute negligence.  It  Is  a  settled  rule  that  rea- 
sonable care  and  Its  lack,  or  negligence, 
must  In  the  main  depend  upon  the  facts  of 
each  particular  case.  21  Am.  &  Eng.  Ency. 
of  Law,  465;  Central  R.  B.  C!o.  v.  Moore,  24 
N.  J.  Law,  824.  The  trial  Judge  very  prop- 
erly presented  In  hia  charge,  as  the  gist  of 
the  action,  the  several  breaches  of  duty  re- 
lied upon  for  a  recovery,  to  wit,  the  failure 
to  provide  safe  and  proper  entrances  and 
exits  from  the  car,  to  furnish  guards  and 
other  proper  appUanceat  and  the  careless  op- 
eration of  the  car  under  the  circumstances, 
and  left  It  to  the  Jury  to  say  whether,  under 
all  the  circumstances,  the  defendant  was 
negligent.  It  is  apparent  that  the  quality  at 
such  acts,  whether  negligent  or  not,  would 
often  depend  vpoa  other  acts  and  conditions 
In  the  group  to  be  considered.  It  would 
therefore  be  improper  to  ask  the  court  to 
characterize  as  negligent,  or  not,  particular 
acts  apart  from  the  others,  from  the  whole 
of  which  it  became  the  duty  of  the  Jury  to 
say  whether  the  defendant  was  negligent 

With  reference,  to  the  question  of  the  de- 
fendant's negligence  the  Judge  said,  among 
other  things:  "Now,  yon  may  consider  all 
the  circumstances — ^tbe  location  of  the  pole 
with  reference  to  the  line  of  the  car — the 
arrangement  of  the  car.  •  •  •  was 
there  a  lurch,  either  of  a  violent  character 
or  of  a  usual  character?  It  has  been  held 
that  a  lurch  of  an  unusual  or  violent  char- 
acter, such  as  Cannot  be  reasonably  antici- 
pated by  a  passenger.  Is  of  itself  evidence 
of  negligence.  •  •  •  Now,  taking  all 
these  facts  together,  what  do  you  think  the 
weight  of  the  evidence  is  as  to  the  question 
whether  the  defendant  was  negligent?  Did 
the  company  exercise  a  high  degree  of  care 
to  iHTOtect  this  passenger  from  injury?  If  it 
did.  It  performed  its  whole  duty,  and  your 
venaict  should  be  tor  the  defendant.  If  it 
did  not  do  its  duty  in  this  respect,  and  the 
accident  resulted  from  its  breach  of  duty, 
then  your  verdict  should  be  for  the  plaintiff, 
unless  he  himself  contributed  by  his  negli- 
gence to  bis  own  injury." 

Upon  the  question  of  contributory  negli- 
gence the  trial  Judge  said,  among  other 
things:  "Was  the  risk  of  colliding  with  the 
pole  a  danger  obvious,  or  that  should  have 
l)een  obvious,  to  the  plaintiff?  Was  it  a 
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danger  that  he  knew  of,  oc  should  have 
known  of,  at  a  man  of  ordinary,  reasonable 
prudence  (and  that  is  all  that  was  required 
of  him),  and  which  he  recklessly  incurred? 
Did  he  take  the  risk?  If  he  did,  he  cannot 
recover."  We  may  say  with  regard  to  the 
last  question  that,  while  it  la  true  that  a 
higher  degree  of  care  may  be  required  in 
the  face  of  an  obvious  danger,  still  the  rec- 
ogniaed  doctrine  Is  that,  whatever  may  be 
the  relation  of  the  parties  or  the  likelihood 
of  danger,  reasonable  care  In  the  light  of 
the  drcrmutances  ia  all  that  Is  required.  21 
Ajn.  A  Bug.  Ency.  of  Law  (2d  Ed.)  486. 

The  trial  Judge  called  the  Jury's  particular 
attention  to  the  features  of  danger  that  at- 
tended npcm  the  plaintiff's  attempt  to  enter 
the  car,  and  instructed  them,  if  the  plaintiff 
was  negligent  under  the  circumstances  and 
his  negligence  contributed  to  the  accident 
which  caused  bis  injury,  he  could  not  re- 
cover. Tbis  we  think  amounts  to  a  rab- 
stantial  compliance  with  the  request,  and 
that  there  was  no  error  in  refusing  to  charge 
otherwise  than  had  already  been  charged. 

The  resnlt  la  that  the  Judgment  below  will 
be  affirmed,  with  coats. 


A\i2lTB  et  aL  v.  DALT  et  at. 

(Court  of  Chancery  of  New  Jersey.     April  8, 
1904.) 

PABENT  AND  CHILI>— CONFIDENTIAr.  BELATIOR- 

SHIP — UNDUE  INFLtnENCE— VOLUNTABT 

CON  VETANCB— VALiniTT. 

1.  Where  a  parent  was  80  years  of  age,  totally 
blind  and  helpless,  and  a  daughter  was  obliged 
to  dress  and  undress  him  and  prepare  bis  meals 
for  bim,  he  being  absolutely  dependent  on  her, 
and  both  were  laboring  under  a  feeling  of  deep 
resentment  against  two  of  hia  sons,  who  were 
excluded  from  his  home,  a  voluntary  conveyance 
at  such  time  to  her  of  all  the  real  estate  which 
he  bad  left  after  previous  conveyances  to  her, 
without  reservation  of  power  of  revocation  or 
any  -written  agreement  for  future  support  of 
the  grantor,  was  improvident,  and  void  as  to  the 
sons,  by  reason  of  the  confidential  relationship 
of  the  father  and  daughter,  importing  undue  in- 
fluence. 

2.  The  mere  fact  that  the  grantee  was  not  in 
the  room  while  a  deed  was  being  executed  is 
insufficient  to  show  that  the  Influence  of  a  con- 
fidential relationship  which  existed  between  the 
grantee  and  the  grantor  did  not  oontinae  during 

I  that  period. 

Suit  by  Michael  White  and  others  agalnsl 
Sarah  Daly  and  others.  Decree  for  com- 
plainants. 

Willard  P.  Voorhees,  for  complainants. 
Alan  H.  Strong,  for  defendants. 

STEVENS,  V.  C.  I  think  there  can  be  no 
doubt  that  complainants  must  fail  as  to 
the  Bishop  street  property,  for  the  reasons 
stated  on  the  argument  As  to  the  Com- 
mercial avenue  property,  the  case  is  differ- 
ent. The  grantor  was  84  years  old  when 
he  made  the  deed.    He  waa  totally  blind, 

S  1.  Sea  Deeds,  voL  16,  Cent.  Dtr  i  IM. 
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and  perfectly  helpless.  His  daughter,  Sarah, 
the  grantee,  was  obliged  to  dress  and  undress 
him,  to  comb  his  hair,  and  to  prepare  his 
meals  for  him.  He  was  absolutely  depend- 
ent upon  her,  and  both  he  and  she  were,  at 
'  the  time  the  deed  was  made  (January  24, 
1899),  laboring  under  a  feeling  of  deep  re- 
sentment against  the  two  sons,  who  were 
excluded  from  their  father's  home.  Beyond 
all  question,  a  confidential  relationship  ex- 
isted as  between  father  and  daughter.  Now, 
what  happened?  The  father  conveyed  to 
the  daughter — she  having  before  received  her 
mother's  property  and  the  Bishop  street  prop- 
erty— the  only  property  that  he  had  left. 
The  gift  was  improvident,  because  he  would 
have  needed  i^  or  the  proceeds  of  It,  for 
his  own  support,  M  his  daughter  had,  through 
sickness  or  any  other  cause,  ceased  to  min- 
ister to  him,  or  If  she  had  died.  The  deed 
did  not  contain  a  power  of  revocation,  and 
there  was  no  covenant  or  other  written  agree- 
ment for  future  support.  The  attorney  who 
drew  the  deed  did  not  make  the  grantor  un- 
derstand or  appreciate  the  full  effect  and 
consequences  of  his  act,  nor  did  he  suggest 
a  power  of  revocation  or  a  covenant  for  sup- 
port. The  situation  Is  obvious — a  relation 
of  trust  and  confidence  on  the  one  side;  an 
improvident  deed,  the  product  of  that  trust 
and  confidence,  on  the  other.  That  the  in- 
Quence  was  a  constantly  operating  influence 
Is  undeniable;  that  it  was  an  undue  influ- 
ence is  demonstrated  by  the  fact  that  the 
transaction  was  improvident,  and  that  the 
only  gainer  by  it  was  the  person  under 
whose  influence  the  grantor  was.  In  view 
of  the  admitted  facts,  it  is  idle  to  say  that 
this  Influence  did  not  continue  while  the  deed 
was  being  executed  because  the  grantee  was 
not  in  the  room.  The  case  is,  in  my  opin- 
ion, a  much  stronger  one  than  Coffey  v.  Sul- 
livan, 63  N.  J.  Eq.  297,  49  Atl.  520.  In 
that  case  I  was  unable  to  infer  from  the 
facts  proved  that  a  confidential  relationship 
existed  closer  than  the  relationship  which 
ordinarily  subsists  between  parent  and  child, 
and  consequently  I  thought  that  the  burden 
of  showing  undue  influence  lay  upon  those 
who  alleged  it.  Had  I  made  the  correct 
inference — the  Inference  the  Court  of  Errors 
thought  I  ought  to  have  made — I  must  have 
come  to  the  same  conclusion  that  the  ap- 
pellate court  came  to,  for  the  deed  there 
was  voluntary,  and,  in  a  sense,  improvident. 
In  this  case  I  have  no  difllculty  whatever 
on  the  only  question  upon  which  I  then  had 
doubt. 

It  is  said,  however,  that  the  deed  can  be 
sustained  on  the  principle  laid  down  In  Le 
Gendre  v.  Goodridge,  46  N.  J.  Bq.  419,  19 
Ati.  543;  Id.,  48  N.  J.  Bq.  308,  23  Atl.  581. 
There  one  of  the  objections  to  the  voluntary 
conveyance  was  that  it  did  not  reserve  a  life 
interest  to  the  grantor,  as  was  the  intention. 
It  was  held  by  Vice  Chancellor  Van  Fleet, 
and  he  was  affirmed  on  appeal,  that,  inas- 
much as  the  grantor  had  died,  and  inasmuch 


as  she  had  during  her  lifetime  actually  re- 
ceived the  rents,  the  conveyance  would 
not  be  set  aside.  There  the  court  had  pre- 
viously found  (1)  that  a  relationship  of  trust 
and  confidence  (in  the  legal  sense)  did  not  ex- 
ist, and  (2)  that  there  had  not  been  in  fact 
any  undue  inflnence  eterted.  Moreover,  it 
did  not  appear  tliat  the  transaction  was  im- 
provident Under  these  circumstances  the 
only  question  was  whether  the  deed  should 
be  avoided,  after  the  grantor's  deatli.  mere- 
ly for  the  mistake  of  the  scrivener.  The 
case  in  hand  is  very  different  The  relation 
of  confidence  existed,  the  transaction  was 
Improvident  and  the  grantee  was  the  gainer 
by  it  To  hold  that  the  grantee  might  re- 
tain the  gift  the  product  of  the  influence 
unduly  exerted,  would  be  very  largely  to 
abrogate  the  rule  which  is  founded  upon 
the  public  policy  of  preventing  persons  who 
stand  In  a  position  of  trust  or  confidence 
towards  another  from  abusing  it — ^from  mak- 
ing a  personal  profit  out  of  it  Coffey  v. 
Sullivan  is  a  direct  authority  against  the 
defendant's  contention  on  this  point  It  did 
not  appear  in  that  case  that  the  grantor  had 
suffered  from  his  improvident  act.  It  is  no 
doubt  true  that  the  sons  treated  their  fa- 
ther badly,  but  it  would  be  quite  impossible 
in  cases  of  this  kind  to  enter  into  a  general 
inquiry  as  to  what  disposition  of  his  prop- 
erty a  father  should,  In  point  of  justice,  have 
made  among  his  children. 

The  mortgage  said  to  have  been  imt  by 
Sarah  on  the  lot  should  be,  as  between  the 
sons  and  daughter,  charged  upon  her  share. 


(70  N.  J.  L.  i») 
POWELL  V.  ERIE  H.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jeney. 
June  22.  1904.) 

BAZLBOADS— INJOailS  TO  TBKSFABBKB— CON- 
TRIBUTOBT  nBOUOSNCX. 

1.  A  trespasser,  detected  In  the  act  of  at- 
tempting to  climb  upon  a  rapidly  moving  rail- 
road train,  may  be  ordered  off,  or  his  attemjjt 
resisted  with  reasonable  force,  while  the  train  is 
still  in  motion.  He  cannot  by  merely  gaining 
a  foothold  upon  the  moving  train,  impose  a 
duty  upon  the  railroad  company  either  to  permit 
him  to  ascend  or  to  stop  the  train  for  hia  con- 
venience. 

2.  Where  a  trespasser,  while  attempting  to 
board  a  moving  railroad  car,  U  opposed  by  a 
threat  of  improper  and  excessive  force  on  the 
part  of  an  employ^  of  the  railroad  company, 
the  force  not  being  in  fact  exerted,  and  the 
trespasser  yields  to  the  show  of  force,  and  vol- 
untarily releases  his  hold  upon  the  car,  and 
falls  to  the  ground,  and  is  injured,  he  has  no 
action ;  it  not  appearing  that  in  the  necessary 
attempt  to  avoid  physical  injury  he  accidental- 
ly lost  his  bold  upon  the  car,  nor  that  he  wu 
BO  overcome  with  fear  as  to  lose  bis  preseoce 
of  mind  and  self-control. 

8.  A  person  injured  while  jumping  on  or  off 
a  train  in  motion  is  guilty  of  contributory  neg- 
ligence. 

Hendrickson  and  Vroom,  JJ.,  dissenting. 

(Syllabus  by  the  Court) 

%  3.  See  Railroaas,  vol.  O.  Cant  Dl*.  fi  898,  M8. 
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Srror  to  Sut>reme  Court  ' 

Action  by  JoB^h  Fowell  against  the  Bvie 
Railroad  Company.  Judgment  of  nonsuit. 
Plaintiff  brings  error.    Affirmed. 

Alexander  Simpson,  for  plalntlfl  In  error. 
GolUn  &  Corbln,  for  defendant  In  error. 

PITNBT,  J.  This  was  an  action  to  recoy- 
O'  damages  for  personal  Injuries.  The  trial 
Judge  at  the  close  of  the  plaintiff's  evidence 
directed  that  Judgment  of  nonsuit  be  enter- 
ed. Heversal  of  this  Judgment  Is  now 
sought. 

Taking  a  view  of  the  evidence  most  fa- 
vorable to  the  plaintiff,  the  facts  of  the  case 
are  as  follows:  The  plaintiff,  an  able-bodied 
man  about  21  years  of  age,  on  an  afternoon 
in  the  month  of  July,  undertook  to  steal  a 
ride  upon  a  combined  freight  and  coal  train 
operated  by  the  defendant  He  Jumped  up- 
on one  of  the  coal  cars  while  the  train  was 
in  rapid  motion,  seized  the  grab  handle  with 
both  hands,  and  secured  the  footing  with 
both  feet  upon  the  iron  step  at  the  side  of 
the  car.  He  had  not  reached  a  place  of  safe- 
ty upon  the  train,  but  was  in  the  act  of 
climbing  up.  While  he  was  In  this  position, 
the  train  having  run  only  a  few  feet  after 
he  Jumped  upon  It,  a  man  whom  he  did  not 
see,  but  whom  another  witness  undertook  to 
Identify  as  one  of  the  brakemen  of  the  train, 
began  throwing  pieces  of  stove  coal  toward 
the  plaintiff.  The  brakeman  stood  upon  a 
coal  car,  about  three  cars  ahead  of  the  plain- 
tiff. Three  pieces  of  coal  were  successively 
thrown.  None  of  them  struck  the  plaintiff, 
but  they  all  struck  the  car  near  to  him.  The 
third  piece  would  have  struck  him  if  he  had 
not  "ducked"  to  avoid  It  As  he  "ducked," 
he  released  bis  hold  upon  the  grab  Iron  and 
thereupon  fell' from  the  train,  stumbled,  and 
was  thrown  under  the  wheels.  For  the 
physical  Injuries  thus  sustained  the  present 
action  was  brought. 

Assuming  that  the  man  who  threw  the  coal 
was  a  brakeman  In  defendant's  employ,  and 
was  authorized  to  represent  the  defendant 
in  ejecting  a  trespasser,  so  as  to  render  the 
defendant  responsible  for  his  acts,  within  the 
rule  laid  down  in  West  Jersey  &  Sea  Shore 
R.  R.  Co.  T.  Welsh,  62  N.  J.  Law,  665,  42 
Ail.  736,  72  Am.  St  Rep.  659,  we  still  think 
the  Judgment  of  nonsuit  was  correct  The 
plaintiff,  on  his  own  showing,  was  engaged 
In  committing  a  trespass,  which  by  our  stat- 
ute is  made  a  misdemeanor.  P.  L.  1898,  p. 
853,  !  214.  The  defendant,  therefore,  owed 
to  him  no  duty  beyond  refraining  from  acts 
willfully  injurious  to  bim.  Excessive  or  im- 
proper force  applied  in  the  effort  to  eject  him 
would  of  course  be  actionable;  but  no  physi- 
cal force  was  exerted.  He  was  not  touched 
by  any  of  the  pieces  of  coal.  His  case, 
therefore,  must  rest,  if  at  all,  upon  the  ground 
that  he  was  so  threatened  with  violence  by 
the  brakeman  that  either  in  the  necessary 
attempt  to  avoid  it  he  accidentally  lost  hts 
Xiold  upon  the  car,  or  that  he  was  so  over- 


come with  fear  that  thereby  he  lost  his  pres- 
ence of  mind  and  self-control,  and  for  this 
reason  let  go  his  hold.  Neither  ground  Is 
tenable  in  view  of  the  evidence.  It  is  not 
pretended  by  plaintiff  either  that  he  acci- 
dentally let  go  his  hold,  or  that  he  lost  his 
presence  of  mind.  The  rational  explanation, 
and  In  our  opinion  the  only  rational  explana- 
tion, of  the  evidence,  is  that  the  throwing  of 
the  coal  gave  notice  to  the  plaintiff  that  his 
attempt  to  climb  upon  the  train  had  been 
discovered  and  would  be  resisted,  and  that 
thereupon  he  abandoned  his  attempt,  TOton- 
tartly  released  his  hold,  and  fell  or  jumped 
to  the  ground. 

In  view  of  the  age  of  the  plaintiff  and  the 
other  circumstances  disclosed  In  the  evidence, 
the  case  is  clearly  distinguishable  from  An- 
steth  V.  Buffalo  Ry.  Co.,  145  N.  T.  210,  39  N. 
E.  709,  45  Am.  St  Rep.  607,  and  cases  there 
dted.  Cases  more  nearly  In  point  are  Planz 
V.  Boston  &  Albany  Ry.  Co.,  157  Mass.  377, 
32  N.  E.  356,  17  L.  R.  A.  835,  and  Mugford  v. 
Boston  &  Maine  B.  R.  Co.,  173  Mass.  10,  62 
N.  E.  1078.  It  is  entirely  clear  that  the  plaln- 
tlfl voluntarily  abandoned  his  attempt  to 
board  the  car,  and  that  If  the  flying  coal  put 
him  at  all  in  fear.  It  did  not  cause  him  to 
lose  his  self-control.  In  effect  It  amounted 
to  no  more  than  a  peremptory  command  to 
do  that  which  the  law  Itself  commanded. 
The  duty  of  Jumping  to  the  ground  while  the 
train  was  in  motion  was  a  duty  that  the 
plaintiff  assumed  by  attempting  to  board  the 
train  while  In  motion.  The  one  was  to  him 
no  more  dangerous  than  the  other.  Indeed, 
he  was  simply  interrupted  while  still  engaged 
In  the  hazardous  operation  of  climbing  upon 
the  car.  It  is,  of  course,  absurd  to  say  that 
by  merely  gaining  a  foothold  upon  the  mov- 
ing train  he  could  Impose  a  duty  upon  the 
railroad  company  either  to  permit  him  to  as- 
cend or  to  stop  the  train  for  his  convenience. 

If  a  statute  were  needed  as  support  for  the 
proposition  that  a  person  Injured  while  Jump- 
ing on  or  off  a  train  In  motion  is  guilty  of 
ccmtributory  negligence,  such  an  enactment 
Is  to  be  found  In  P.  li.  1869,  p.  806,  which 
was  embodied  In  the  revised  act  concerning 
railroads  and  canals,  approved  March  27, 
1874  (Gen.  St  p.  2680,  {  178). 

The  Judgment  under  review  should  be  af- 
firmed. 

HENDRICKSON  and  YROOM,  JJ.,  dis- 
sent 


BRADY  V.  BRADT  et  al 

(Court  of  Chancery  of  New  Jersey.      Sept  28, 

1904.) 


HUSBAND     AND     WIFB— ADVANCES     BY 

PBE8UMPTI0N— BtTBDEN  OF  PBOOF— 
PABTmON— LIEN. 

1.  Where  a  hnsbsiid  receives  from  his  wife 
money  from  her  separate  estate  to  improve  his 

1 1.  See  Husband  and  WUe,  toL  M,  Cent.  Dig.  H 
222,  Kl. 
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landa,  the  presnmptloii,  in  equity,  ia  that  the  ad- 
vance was  a  loan. 

8.  Where  a  husband  received  from  his  wife 
money  from  her  separate  estate  to  improve  his 
lands,  the  burden  of  proof  in  partition  between 
the  representatives  of  the  husband  and  the  wife, 
after  his  death,  is  on  his  representatives  to  show 
that  the  advances  were  a  gift 

8.  In  partition  between  the  representatives  of 
a  deceased  and  his  widow,  in  wnich  the  widow 
proves  advances  from  her  separate  estate  to  im- 
prove the  lands,  she  is  entitled,  as  against  mere 
volunteers  claiming  under  deceased,  to  a  lien  on 
the  land  for  the  amount  of  the  advances,  in  the 
absence  of  evidence  to  show  that  they  wei«  in- 
tended as  a  gift. 

Suit  by  Peter  Brady  against  lAwrence 
Brady  and  others.  Heard  on  bill,  answer, 
cross-bill,  replication,  and  proofs.  Decree 
ordered. 

Weller  &  Uchtensteln,  for  cross-complain- 
ant, executor  of  Mary  A.  Brady.  Mr.  Wal- 
sclield,  for  defendant  Lawrence  Brady. 

EMERY,  V.  C.  This  is  a  bill  for  partition, 
originally  filed  by  a  brother  and  one  of  the 
heirs  at  law  of  Thomas  Brady,  deceased, 
against  the  widow  and  a  brother  of  the  de- 
ceased. Thomas  Brady  died  seised  of  a  lot 
of  land  In  the  town  of  Union,  25  feet  by 
100,  upon  which  a  bonse  was  erected.  The 
lot  was  conveyed  to  him  for  $500  on  April 
10,  1885,  the  year  following  bis  marriage  to 
his  wife,  Mary  Ann  Brady,  and  at  tbe  time  of 
the  pnrchase  had  on  it  a  building  used  as  a 
stable  only.  This  was  taken  down  and  a 
bonse  erected  on  the  lot,  in  the  fall  of  the 
year  1885,  at  a  cost  of  $3,964.  Tbe  money  to 
build  tbe  house  was  advanced  by  Mrs.  Bra- 
dy, who  had  received  It  from  her  fatber'a  es- 
tate. Thomas  Brady  was  then,  and  con- 
tinued to  bis  death  to  l>e,  a  stableman  or 
driver  working  for  wages  of  $9  to  $10  a  week, 
and  had  had  little  or  no  other  property  than 
the  lot.  The  husband  and  wife  lived  togetb- 
er  In  tbe  property  until  the  husIutnd'B  death, 
in  April,  1893,  and  his  wife  continued  to 
occupy  it  after  bis  death.  The  husband  died 
intestate,  and  there  were  no  children.  In 
November,  1803,  Peter  Brady,  a  brother  of 
Thomas  Brady,  filed  a  bill  of  partition 
against  the  widow  and  against  Lawrence 
Brady,  a  brother  living  In  Ireland.  The  wid- 
ow filed  an  answer  and  cross-bill  setting  up 
her  advances  for  the  building  of  the  house 
on  tbe  lot,  and  that,  under  an  agreement  be- 
tween herself  and  her  husband,  she  was  to 
have  the  use  and  occupancy  of  the  premises 
as  long  as  she  lived.  Tbe  cross-blll  prayed  a 
decree  that  the  premises  be  held  in  trust 
for  her  during  her  life,  or  that  her  advances 
for  tbe  erection  of  the  building,  and  other 
payments  for  tbe  benefit  of  the  lands  of  her 
husband's  estate,  be  declared  a  lien  on  tbe 
lands.  The  case  was  brought  to  bearing  be- 
fore me  on  the  bill  and  cross-bill  in  Novem- 
ber, 1890.  The  evidence  of  Mary  Ann  Brady 
and  of  other  witnesses  was  taken,  and  at  the 
time  of  the  hearing  my  opinion  on  tbe  ef- 
fect of  the  evidence  was  orally  given,  but 
not  taken  down  or  written  out.    As  Law- 


rence Brady,  an  heir  at  law,  bad  not  been 
brought  into  court  on  either  tbe  bill  or  cross- 
bill, no  decree  was  made,  and  the  cause 
was  directed  to  stand  over  to  bring  In  the 
necessary  parties.  Mary  Ann  Brady  was 
still  occupying  the  property  and  paying  tax- 
es and  assessments,  and  continued  to  occupy 
it  until  her  death  in  November,  1898.  No 
further  proceedings  were  taken  in  tbe  cause 
until  November,  1901,  when  the  suit  was 
revived  on  the  application  of  tbe  executor 
of  Mary  Ann  Brady.  Lawrence  Brady,  the 
only  other  heir  at  law  of  Thomas  Brady, 
appears  In  the  salt  and  answus  tbe  cross- 
bill, and  tbe  cause  la  now  by  consent  brought 
to  hearing  upon  the  proofs  taken  at  the  orig- 
inal hearing,  tnclndlng  tbe  evidence  of  Mary 
Ann  Brady. 

There  Is  no  doubt,  on  the  evidence,  tbat  tbe 
bouse  in  question  was  built  and  paid  for  by 
tbe  wife,  and  the  substantlai  question  aris- 
ing upon  the  proofs  and  argued  at  tUe  hear- 
ing is  whether  tbe  advances  of  tbe  wife's 
money  were  intended  as  a  gift  to  the  hus- 
band. The  express  agreement  set  up  by  the 
wife's  answer  and  cross-bill,  tbat  abe  was 
to  liave  tbe  premises  for  her  life  In  case 
she  survived  her  husband,  is  not  proved,  and 
tbe  cross-complainant  asks  tbe  alternative 
relief  prayed  In  the  cross-bill,  vht,  the  es- 
tablishment of  a  lien  on  the  lands  for  the 
amount  of  tbe  advances.  Where  a  hnsband 
receives  from  bis  wife  principal  money,  be- 
longing to  her  separate  estate,  for  the  pur- 
pose of  improving  his  own  lands,  or  other 
purposes  legally  beneficial  to  him  alone,  the 
presumption,  at  least  In  a  court  of  equity, 
now  is  that  the  advance  was  a  loan  for 
which  he  is  bound  in  equity  to  account,  and 
the  burden  is  upon  the  husband  to  establish 
that  the  money  was  received  or  advanced  as 
a  gift  to  him.  Adbue  v.  Spencer  (Err.  & 
App.  1901)  49  Atl.  10,  14,  62  N.  J.  Eq.  782. 
791,  56  L.  R.  A.  817,  90  Am.  St  Rep.  484. 
In  determining  this  question  of  the  Inten-  . 
tion  of  the  wife  to  make  a  gift  to  the  hus- 
band of  a  portion  of  her  principal  estate, 
each  case  depends  upon  its  own  facts,  and 
In  some  cases,  as  in  this  one,  the  advantage 
to  the  husband  and  the  disadvantage  to  the 
wife  may  be  so  great,  if  the  transaction  be 
claimed  to  be  a  gift,  tbat  a  court  of  equity 
should  enforce  the  principles  applicable  to 
confidential  relations,  and,  In  order  to  estab- 
lish the  gift  as  valid,  should  require  the 
husband  or  his  representatives  to  show  that 
the  wife  was  advised,  either  by  counsel  or 
otherwise,  of  her  rights  before  making  the 
gift,  and  tbat  with  full  knowledge  of  the 
situation  she  made  tbe  advances  for  the  pur- 
pose of  Improving  her  husband's  property, 
as  absolute  gifts.  In  this  case  it  has  not 
been  shown  that  the  advances  were  gifts, 
or  that  the  wife  understood  that  the  money 
was  given  absolutely  to  the  husband.  Her 
statement,  which  Is  the  only  direct  evidence 
relating  to  the  transaction,  shows  tbat  she 
advanced  tbe  money  supposing  her  husband 
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and  heraelf  would  both  hare  the  benefit  ot 
the  expenditure  by  having  a  houpe  to  live 
In  and  In  part  rent  So  far  as  the  proof 
goes,  no  special  intention  beyond  this  ex- 
isted at  the  time  of  the  advances,  and  no 
question  as  to  their  respective  rights  In  the 
property  arose  until  the  husband  died.  Both 
husband  and  wife  seem  to  have  acted  with- 
out any  counsel  or  advice  as  to  their  rights  or 
obligations,  and,  in  the  absence  of  evidence 
showing  satisfactorily  that  some  other  agree- 
ment was  fairly  made,  the  rule  established 
by  our  court,  that  the  contract  of  loan  is 
presumed  to  have  been  made,  will  be  applied, 
and  this  contract  ^111  not  be  superseded  by 
one  creating  other  rights.  The  present  state- 
ments of  the  wife  that  she  don't  think  she 
would  expect  money  back  from  her  husband, 
that  she  don't  care  who  has  it  when  she  dies, 
and  that  she  did  not  want  any  money  from 
her  husband,  is  very  strongly  relied  on  as 
evidence  that  the  advance  was  originally  a 
gift,  and  not  a  loan,  but  it  cannot  fairly  be 
construed  to  have  that  effect  against  her. 
Her  original  right  to  an  account  from  her 
husband  or  his  representatives  for  her  prin- 
cipal estate  received  by  the  husband  Is  not 
to  be  destroyed  or  released  by  vague  admis- 
sions now  made  as  to  what  she  thinks  would 
have  been  her  claim  or  demand  upon  her 
husband  in  his  lifetime.  During  their  lives 
both  continued  to  enjoy  the  property  wlth- 
ont  any  question  of  the  return  of  the  money 
or  of  their  mutual  rights,  and  the  legal  sta- 
tus of  the  wife  In  relation  to  the  advances 
probably  never  occurred  to  either  of  them. 
The  evidence  of  a  gift  to  the  husband  is,  as 
it  seems  to  me,  so  uncertain  and  vague  that 
there  can  be  no  safe  basis  for  withdrawing 
the  case  from  the  operation  of  the  general 
equitable  rule  that  an  advance  by  way  of 
loan  was  Intended.  In  the  case  of  Black  y. 
Black,  SO  N.  J.  Eq.  215,-  the  drcumstances 
and  situation  of  the  parties  at  the  time  of  the 
advances  by  the  wife  for  the  Improvement  of 
her  husband's  property  were  altogether  dif- 
ferent from  the  present,  and,  the  case  being 
decided  on  the  bearing  of  all  its  facts,  can- 
not be  treated  as  a  legal  precedent  controlling 
the  decision  of  this  case  upon  the  facts  here 
proved. 

The  amount  advanced  by  the  wife  being  a 
loan  to  the  husband  for  the  purpose  of  im- 
proving bis  lands,  I  think  a  lien  upon  the 
lands  for  the  advance  sliould  be  declared. 
The  funds  were  expended  for  this  purpose, 
and  under  the  circumstances  of  this  case  it 
was  the  duty  of  the  husband  to  have  protect- 
ed the  wife,  In  the  expenditure  of  her  funds 
on  his  property,  by  the  execution  of  securi- 
ties for  that  purpose.  No  rights  of  creditors 
or  others  now  intervene,  and,  as  against  vol- 
unteers claiming  under  the  husband,  there 
Is  no  reason  in  my  judgment  why  the  funds 
should  not  be  followed  as  a  trust  fund  and 
a  lien  upon  the  lands  for  the  money  advan- 
ced be  declared,  and  I  vrill  so  advise. 

At  the  last  hearing  before  me  an  applica- 


tion was  made  to  amend  the  cross-bill  for 
the  purpose  of  adding  an  express  allegation 
that  the  money  advanced  by  her  became  a 
debt  due  from  her  husband  and  a  Hen  on  the 
premises.  This  application  was  allowed  at 
the  hearing.  It  being  considered  as  made  to 
meet  the  issues  arising  upon  all  the  proofs, 
and  as  being  not  only  within  the  alternative 
prayer  for  relief,  but  also  as  within  the  scope 
of  the  prayer  for  general  relief.  The  amend- 
ment should  be  formally  made  before  the  de- 
GteelB  advised. 


(71  N.  J.  L.  s») 
STATE  T.  BECTSA. 

(Ooort  of  Errors  and  Api>eala  of  New  Jeiaey. 
Sept.  80,  1904.) 

JUBT— COUFETKNCT— HOinCIDE— INSTBUCnonS. 

1.  Two  of  the  jurora  regularly  drawn  from  the 
general  panel  to  serve  on  the  special  panel  of  ^ 
served  upon  a  defendant  in  a  criminal  case  were 
over  65  years  of  age. 

Held,  that  the  special  panel  was  not  thereby 
vitiated,  that  the  court  had  no  power  to  substi- 
tute other  jurors,  and  that  the  remedy  given  by 
the  statute  was  to  challenge  for  cause  upon 
proof  ot  the  disqnaliflcatlon. 

2.  Held,  also,  that  the  statement  In  the  charge 
of  the  trial  court  that  "no  circumstances  were 
shown  that  would  mitigate  this  crime  from  mur- 
der to  manslaughter"  was,  in  the  connection  in 
which  It  was  employed  and  in  view  of  the  nn- 
^sputed  testimony  to  which  It  referred,  a  prop- 
er instruction  to  the  jury. 

3.  Where  an  act,  done  with  the  Intention  of 
committing  murder  by  a  willful,  deliberate,  and 
premeditated  killing,  results  in  the  slaying  of 
a  different  person  from  the  one  intended,  the 
crime  is  murder  in  the  first  degree,  under  P.  L. 
1808,  p.  824,  (  107. 

(Syllabus  by  the  Court) 

Error  to  Court  of  Oyer  and  Terminer,  Mor- 
ris County. 

Frank  Bectsa  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Willard  W.  Cutler,  John  M.  Mills,  and  Da- 
vid F.  Barkman,  for  plalntlfl  In  error.  G.  A. 
Rathbun,  for  the  State. 

OARRISON,  J.  Wben  this  Indictment 
was  moved,  counsel  for  defendant  objected 
to  proceeding  with  the  trial  for  a  reason  that 
appears  in  the  following  extract  from  the 
printed  case  certified  to  this  court  with  this 
writ  of  error: 

"The  prosecutor  moved  the  indictment 

"Defendant  objects  to  proceeding  with  the 
trial  of  this  cause  at  the  present  time,  be- 
cause the  defendant  has  not  been  served  with 
a  panel  of  forty-eight  names  of  men  eligible 
for  jury  duty,  and  hereby  offers  to  prove  that 
there  are  on  the  panel  returned  to  try  the  de- 
fendant at  least  two  men  over  the  age  of  six- 
ty-five years;  and  also  because  the  sheriff  has 
not  drawn  a  panel  of  forty-eight  men  eligible 
for  jury  duty. 

"The  Court:  Does  the  defendant  assert 
that  no  panel  of  Jurymen  has  been  served  op- 

1  S.  See  Homicide,  vol.  26,  Cent.  Dig.  i  za. 
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ob  him,  or  it  the  objection  confined  to  the 
'  fact  that  the  panel  served  contains  the  names 
of  two  jurymen  who  are  over  the  age  of 
slkty-flve  years? 

'■  ^Mr.  Mills:  Our  only  point  is  that  two  of 
thie  forty-eight  men  whose  names  -wen  serv- 
ed upon  us,  and  who  are  retomed  to  try  the 
defendant,  are  above  the  age  of  sixty-five 
years. 

"The  Court:  Ton  may  prcxieed  with  tbe 
p>oof  of  this  allegatioH."  • 

Two  persona  were  thereupon  called  by  the 
defendant  and  sworn,  one  of  whom  testified 
that  be  was  on  the  general  panel  and  was 
over  65  years  of  age;  the  other,  simply  that 
he  was  66 

The  defendant's  objection  was  then  over- 
ruled, and  an  exception  allowed.  This  rul- 
ing was  clearly  correct.  The  panel  that  had 
been  served  on  the  defendant  had  been  regu- 
larly drawn  from  the  general  panel  In  con- 
formity with  the  statute,  which  is  the  sole 
authority  for  the  procednce.  The  fact  that 
two  of  the  forty-eight  Jurors  so  drawn  were 
above  the  age  of  sixty-five  did  not  vitiate  the 
special  panel.  The  statute  does  not  say  so, 
but,  on  the  contrary,  provides  a  remedy  that 
is  inconsistent  with  such  a  result.  If  it  was 
the  defendant's  purpose  to  require  the  trial 
court  to  fill  up  the  special  panel  by  the  sub- 
stitution of  talesmen  for  the  two  Jurors  who 
were  over  age,  no  such  request  was  made, 
and,  if  It  bad  been,  there  was  no  power  In 
the  court  to  comply  with  it  The  argument 
upon  this  point  addressed  to  this  court  evin- 
ced ^a  misconception  of  the  statute  upon  which 
this  supposed  authority  was  thought  to  rest, 
viz.,  P.  L.  1903,  p.  250.  That  statute  applies 
tp  the  general  panel  to  be  summoned  by  the 
sheriflt,  and  not  to  the  special  panel  to  be 
drawn  therefrom  and  served  on  the  defend- 
ant 

Even  if  we  give  to  the  defendant's  objec- 
tion the  force  of  a  challenge  to  the  array,  the 
result  would  have  been  the  same.  The  stat- 
ute that  prescribes  the  qualifications  of  Jurors 
provides  what  shall  be  the  result  of  and  the 
remedy  for  its  Infraction,  viz.,  that  upon 
proof  of  over  age  or  of  a  Juror's  having  serv- 
ed within  three  preceding  terms  he  may  be 
challenged  for  cause.  The  court  in  adminis- 
tering a  legislative  procedure  of  this  sort, 
does  not  go  beyond  the  prescription  of  the 
regulative  statute. 

The  charge  of  the  trial  court  in  certain 
particulars,  and  the  refusal  of  the  court  to 
charge  certain  of  the  defendant's  requests, 
have  been  assigned  as  reasons  that  should 
lead  to  a  reversal  of  the  Judgment  ' 

The  first  of  these  to  be  noticed  is  the  state- 
ment that  occurs  In  the  charge  of  the  court 
that  "no  circumstances  were  shown  that 
would  mitigate  this  crime  from  murder  to 
manslaughter,"  which  may  be  conveniently 
considered  In  connection  with  the  exception 
taken  to  the  refusal  of  the  court  to  charge  as 
the  request  of  the  defendant:  "If  the  shot 
was  fired  through  a  window  without  intent 


'to  take  hnmlan  life,  and  it  does;  not  Appear 
that  the  probable  consequence  at  the  act  was 
bloodshed,  and  a  killing  occnrred^  sodi  kill- 
ing  would  be  manslaughter." 

The  following  is  the  language  of  the  trial 
court  to  the  Jury  covering  these  points  -  and 
disclosing  Incidentally  the  circumstances  un- 
der which  the  homicide  took  place: 

"Tou  have  heard  the  evidence  concerning 
the  shooting,  and  concerning  the  prerions  con- 
duct of  the  defendant  You  have  heard  it 
testified  that  shwtly  before  the  occnrroice 

'  the  defendant  had  been  put  out  of  the  house, 

'  leaving  Minnie  Root  and  her  father  and 
mother,  and  John  Kasiski  and  his  wife  and 
children,  and  the  two  Bachnyatkls,  in  the 
room,  and  that  while  the  defendant  stood  in 
the  dooryard,  near  the  window,  John  Kaedski 
went  to  the  vrindow  and  drew  aside  the 
shade  or  curtain  and  looked  out;  that  he  saw 
Frank,  the  defendant,  standing  outside;  that 
Kasiski  told  him,  in  substance,  to  go  away 
and  make  no  further  trouble;  and  Kasiski 
says  at  tliat  time  the  defendant  had  a  re- 
volver in  his  right  hand,  and  the  witness 
saw  it,  and  the  defendant  fired  the  first  shot 
through  the  window;  that  it  was  a  bright 
moonlight  night,  and  Kasiski,  according  to 
his  evidence,  saw  the  defendant  aim  the  re- 

•volver.  The  first  shot  came  through  the  low- 
er pane  of  the  upper  sash  of  the  window, 
and  struck  a  bottle  and  the  frame  of  the 
sash,  and  that  then  a  second  shot  was  fired, 
the  bullet  passing  through  the  upper  pane  of 
the  lower  sash  and  striking  Minnie  Root  In 
the  head. 

"Now,  if  the  defendant,  wlille  standing  a 
few  feet  from  the  window  of  the  room  in 
which  all  these  persons  were  known  by  him 
to  be — eight  or  ten  persons,  if  you  believe  the 
evidence— purposely  fired  a  revolver  at  the 
window,  the  weapon  carrying  a  32-callber 
bullet  with  sufficient  force  to  go  through  the 
glass,  and  to  penetrate  the  brain  of  a  human 
being  in  the  room,  the  firing  of  that  shot 
constituted  an  unlawful  act  against  the 
peace  of  this  state;  and  if  you  find  the  prob- 
able consequence  of  that  act  was  bloodshed — 
and,  of  course,  if  the  bullet  struck  one  of  the 
occupants  of  the  room,  such  would  be  Its 
natural  consequence — and  that  Minnie  Booths 
death  was  caused  by  the  bullet  so  fired,  then, 
by  force  of  the  plain  terms  of  the  statute  of 
this  state,  the  homicide  thus  resulting  is  mur- 
der, and  not  manslaughter." 

From  this  excerpt  from  the  Judicial  charge 
it  appears  both  that  the  question  of  probable 
bloodshed  was  in  fact  left  to  the  Jury,  and 
also,  upon  the  uncontroverted  evidence  as 
to  the  small  size  of  the  room,  that  the  num- 
ber of  its  occupants  Justified  the  trial  court 
in  excluding  from  the  consideration  of  the 
Jury  the  question  of  manslaughter,  and  In 
its  refusal  to  charge  a  request  based  upon 
the  notion  that  under  such  circumstances 
a  verdict  of  manslaughter  could  be  Inti- 
mately found. 
A  further  point,  and  one  of  much  general 
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liiterest,  m-ged  for  the  reversal  of  this  Judg- 
ment, U  that  the  court  charged  the  jury  that, 
it  they  found  that  the  death  of  Minnie  Boot 
resalted  from  a  pistol  shot  Intended  by  the 
defendant  for  another  person,  the  question 
of  the  defendant's  gallt,  and  the  degree  of 
hla  guilt,  if  guilty,  is  to  be  determined  pre- 
cisely the  same  as  if  the  bullet  had  killed 
the  person  for  whom  it  was  intended. 

This  the  court  charged,  and  rightly  so. 
Such  Is  the  exact  meaning  of  the  statute  of 
this  state  creating  and  defining  the  degrees 
of  murder.  The  statute  is  in  these  words: 
"Murder  which  shall  be  perpetrated  by  means 
of  poison,  or  by  lying  In  wait,  or  by  any 
other  kind  of  willful,  deliberate  and  premedi- 
tated killing,  or  which  shall  be  committed 
in.  perpetrating,  or  attempting  to  perpetrate, 
any  arson,  burglary,  rape,  robbery  or  sod- 
omy, shall  be  murder  in  the  first  degree; 
and  all  other  kinds  of  murder  shall  be  mur- 
der in  the  second  degree."  P.  L.  1888.  9. 
824,  t  107. 

In  this  statute  the  two  concrete  cases  of 
murder  in  the  first  degree,  and  the  general 
description  of  the  cognate  class  that  Immedi- 
ately follows,  are  all  based  upon  the  exist- 
ence of  a  certain  condition  of  mind  in  the 
perpetrator  of  the  murder,  which,  as  to  the 
concrete  Instances,  Is  described  by  reference 
to  the  means  employed  or  the  method  adopt- 
ed, viz.,  by  poison  or  by  lying  in  wait, 
and  as  to  tl;e  general  class  that  follows,  by 
the  use  of  descriptive  words  of  which  the 
two  concrete  cases  are  something  more  than 
apt  Illustrations,  being,  by  force  of  the  word 
"other,"  criteria  controlling  the  sense  in 
which  the  more  general  terms  are  employed. 
It  is  clear,  therefore,  that  murder,  whether 
resulting  under  the  special  circumstances 
first  detailed  or  evincing  the  state  of  mind 
afterwards  described,  is  murder  in  the  first 
degree,  without  regard  to  any  extraneous 
consideration,  and  that  the  determining  ele- 
ment in  either  case  is  the  existence  of  the 
reprobated  state  of  mind  in  the  murderer  and 
not  the  measure  of  success  that  attended  its 
accomplishment  So  that  if  A.  administer 
poison  to  murder  B.,  which  is  fatally  drunk 
by  O.,  A.'s  crime  is  murder  in  the  first  de- 
gree. So,  likewise.  If  A.,  lying  In  wait  to 
mnrder  B.,  or  intending  his  murder  In  the 
state  of  mind  described  by  the  statute,  chance 
to  kill  0.,  equally  and  in  either  case  A.'s 
crime  Is  murder  in  the  first  degree.  This  Is 
the  plain  meaning  of  the  statute,  consistent 
with  its  entire  spirit,  Interpreted  by  its  own 
illustrations,  and  sustained  by  the  analogy 
it  bears  to  the  imputable  quality  at  common 
law  of  the  malice  that  is  essential  to  the 
crime  of  murder. 

There  are  other  reasons  for  reversal  based 
upon  the  admission  and  rejection  of  testimo- 
ny and  upon  certain  definitions  given  in  the 
judicial  charge.  These  have  been  examined 
with  care  to  see  if  any  error  prejudicial  to 
the  defendant  bad  been  committed.  We 
have  found  in  the  record  that  has  been  cer- 


tified to  us  no  such  error.  The  Judgment  ren- 
dered by  the  court  of  oyer  and  terminer  is 
therefore  affirmed. 


(10  N.  J.  U  684) 
BATES  MACH.  CO.  v.  TRENTON  &  N.  B.  B. 

00.  PHOSNIX     IRONWORKS     CO.     v. 
SAMB.     HENDERSON  ft  BRO.  v.  SAME. 

(Court  of  Errors  and  Aiq;>eal8  of  New  Jersey. 
Sept  80,  1904.) 

laCHANIC'S  UEN  —  CONVBTANCB  TO  SAIUtOAD 

COMPANY— MANDFACTDBIWa    PUBPOS*— 

LIEN  FOB  LABOR— ESTOPPEI.. 

1.  The  right  to  lien  a  buildine  for  materials 
furnished  under  our  mechanic's  lien  act  is  not 
rendered  unenforceable  by  the  conveyance  of 
the  property  to  a  corporation  for  railroad- pur- 
poses. 

2.  The  production  and  control  of  electric  pow- 
er by  mechanical  means  and  its  adaptation  for 
use  upon  a  trolley  system  is  a  "manufacturing 
purpose,"  within  the  meaning  of  section  8  of 
the  mechanic's  lien  law  (P.  L.  1898,  p.  538). 

8.  In  the  absence  of  conflicting  claims  be- 
tween the  person  who  actually  performed  tiie 
labor  and  the  person  who,  under  a  contract, 
caused  it  to  be  performed  upon  a  building,  the 
latter  is,  by  our  mechanic's  lien  law  (P.  L. 
1898,  p.  538),  given  a  lien  for  the  labor  so  fur- 
nished. 

4.  When  a  subcontractor  knows  that  a  build- 
ing contract  under  which  he  is  proposing  to 
accept  employment  provides  that  no  subcon- 
tractor shall  file  any  lien,  the  mere  acceptance 
of  such  employment  will  bar  him  from  asserting 
a  lien  in  opposition  to  such  provision. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mercer  County. 

Actions  by  the  Bates  Machine  Company, 
the  Phoenix  Ironworks  Company,  and  Hen- 
derson &  Bro.  against  the  Trenton  &  New 
Brunswick  Railroad  Company.  Judgments 
for  plaintiffs,  and  defendant  brings  mot. 
Judgments  in  favor  of  the  Phoenix  Iron 
works  Company  and  Henderson  ft  Bro.  af- 
firmed, and  the  Judgment  for  the  Bates  Ma- 
chine  Company  reversed. 

William  M.  Lan'talng,  for  plaintiff  In  er- 
ror.   Norman  Grey,  for  defendants  in  error. 


GARRISON,  J.  The  three  vrrlts  of  er- 
ror that  have  been  argued  together  bring 
up  records  of  Judgments  recovered  In  ac- 
tions brought  to  enforce  mechanics'  liens. 

In  the  case  of  the  Bates  Machine  Ciompa- 
ny,  the  claimant  was  a  subcontractor  with  the 
defendant  Henry  M.  Sdple,  the  principal  con- 
tract being  between  Sdple  and  a  corporation 
called  the  Railroad  Construction  Company. 
This  contract  was  dated  April  5,  1802,  and 
was  not  filed.  The  defendant  owner,  the 
Trenton  ft  New  Brunswick  Railroad  Compa- 
ny, is  the  grantee  of  the  Railroad  Construc- 
tion Company  under  a  conveyance  dated 
July  28,  1902.  Work  under  the  contract  and 
the  futidshing  of  material  by  the  plaintiff  be- 
gan prior  to  July  1,  1902. 

These  dates  effectually  dispose  of  the  first 
contention  of  the  plaintiff  in  error,  namely, 
that  "no  lien  is  given  by  our  mechanic's  lien 
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act  either  tor  labor  performed  or  materiala 
tarnished  for  any  building  for  a  railroad 
company  wbich  1b  essential  to  the  operation 
of  that  company's  railroad."  The  argument 
made  in  support  of  this  contention  has  been 
examined  sufficiently  to  see  that,  Irrespective 
of  Its  BonndnesB  or  unsoundness  as  an  ab- 
stract proposition,  It  Is  not  applicable  to  a 
case  where  the  corporation  in  -whose  behalf 
It  Is  Invoked  has  become  the  owner  of  the 
property  after  the  right  to  lien  it  for  the 
performance  of  an  entire  contract  had  com- 
menced to  run,  which  Is  the  situation  here. 
The  proposition  that  would  be  pertinent  to 
the  facts  of  the  present  case,  namely,  that 
a  subsisting  right  of  lien  is  repdered  unen- 
forceable by  the  conv^ance  of  the  property 
to  a  corporation  for  railroad  purposes,  has, 
for  obvious  reasons,  not  been  advanced.  Ed- 
wards V.  Derrlckson,  28  N.  J.  Law,  39,  af- 
firmed Derrickson  v.  Edwards,  29  N.  J.  Law, 
46S,  80  Am.  Dec.  220. 

The  second  assignment  of  error  is  that  the 
machinery  furnished  by  the  claimant  was 
not  "for  manufacturing  purposes,"  and  hence 
was  not  a  building,  under  section  8  of  the 
mechanic's  lien  act  (P.  L.  1898,  p.  538).  The 
machinery  furnished  by  the  claimant  and  set 
up  in  the  power  bouse  of  the  plaiutlflr  in  er- 
ror t.K)n8lsted  of  engines,  dynamos,  and  other 
connected  appliances  for  the  production  and 
control  of  electric  power  and  Its  adaptation 
for  use  upon  a  trolley  system.  The  con- 
tention of  the  plaintier  In  error  is  that  the 
entire  clause,  "fixed  machinery  or  gearing 
or  other  fixtures  for  manufacturing  pur^ 
poses,"  is  qualified  by  the  last  three  words, 
and  hence  ttiat  it  covers  only  machinery  that 
is  used  for  manufacturing  purposes,  and 
that  the  production  of  electric  power  is  not 
a  "manufacturing  purpose"  because  "tho 
term  'manufacture'  means  to  make  some- 
thing oat  of  raw  materials  or  out  of  prepar- 
ed materials,"  and  "electric  power  is  not  a 
material  substance."  I  a^i  inclined  to  agree 
In  the  statutory  construction  contended  for, 
but  I  am  unable  either  to  give  this  restrict- 
ed meaning  to  the  words  "for  manufactur- 
ing purposes"  in  this  context,  or  to  assent  to 
any  conclusion  that  Involves  the  idea  that 
something  that  is  elicited  from  Its  natural 
source  by  mechanical  processes  is  not  a  ma- 
terial substance.  The  question,  however,  is 
not  one  of  scientlflc  terminology,  but  rather 
of  the  sense  in  which  an  ordinary  term  was 
used  by  the  Legislature  in  framing  an  en- 
actment whose  sole  purpose  was  to  secure 
to  laborers  and  others  payment  for  furnish- 
ing and  erecting  machinery  for  manufactur- 
ing purposes;  a  descriptive  term  that  should 
be  g^ven  its  broadest  signification  in  order  to 
effect  what  was  clearly  the  legislative  will. 
That  the  word  "manufacture"  Is  no  longer 
limited  to  something  that  Is  made  by  hand 
Is  not  more  obvious  than  that  by  the  very 
necessities  of  the  case  It  must  continue  to 
travel  farther  and  farther  from  its  first  mean- 
ing in  keeping  with  the  growth  and  progress 


of  the  thing  for  which  It  continues  to  stand; 
so  that  to  make  by  machinery  or  by  chemical 
reactlMi  or  by  any  other  device  known  to 
art  has  already  entirely  superseded  the  orig- 
inal notion  of  hand  fabrication.  WhUe  Its 
original  meaning  lasted,  however,  it  neces- 
sarily involved  the  idea  of  tangibility,  but 
with  the  elimination  of  the  manual  element 
from  the  essential  meaning  of  the  word  tbore 
was  no  longer  the  slightest  Justification  for 
the  retention  of  this  notion  of  tangibility  as 
a  restriction'  upon  its  broadening  usefulness, 
and  as  a  fact  it  has  been  entirely  dropped 
from  current  nse  when  applied  to  such  pro- 
cesses as  the  manufacture  of  oxygen,  m  of 
carbonic  acid,  or  of  nitrons  oxide,  or  of  il- 
luminating gas,  or  of  a  host  of  other  products 
totally  lacking  In  tangibility.  The  essential 
meaning  retained  by  the  word  "manafac- 
ture,"  or  perhaps  that  has  been  acquired  by 
it,  is  that  of  effecting  by  art  some  change 
in  materials  or  elements  as  they  exist  in  a 
state  of  nature,  by  which  they  are  rendered 
more  subject  to  man's  control,  or  more  serv- 
iceable to  his  use.  A  mere  appropriation  of 
natural  objects  without  imparting  to  them 
this  added  quality — as  in  the  case  of  agricul- 
ture, or  of  the  gathering  of  natural  Ice — Is 
not  manufacture  in  this  current  sense;  nor 
is  the  mere  liberation  or  collection  of  natural 
products,  such  as  petroleum  or  natural  gas. 
But  the  production  of  illuminating  gas  Is  a 
manufacture.  Nassau  Gaslight  ,Oo.  v.  City 
of  Brooklyn,  89  N.  Y.  409.  So  is  the  making 
of  ice  by  artificial  means.  People  v.  Knick- 
erbocker Ice  Co.,  89  N.  T.  181,  1  N.  B.  669. 
Neither  the  fact,  therefore,  that  the  ma- 
terial elements  to  be  acted  upon  already  exist 
in  a  state  of  nature,  nor  the  fact  of  their 
Intangibility  before  or  after  the  described 
change  has  been  Impressed  upon  them,  mili- 
tates against  the  application  of  the  word 
"manufacture"  to  the  process  by  which  such 
change  is  wrought.  In  the  recent  case  of 
People  T.  Wemple  (decided  in  the  New  York 
Court  of  Appeals)  129  N.  Y.  643,-  29  N.  E. 
808,  14  L.  R.  A.  706,  the  precise  question 
we  are  now  considering  was  before  the  court 
as  a  basts  for  exemption  from  taxation,  to 
which,  for  obvious  reasons,  a  much  more 
stringent  rule  is  applied  than  to  remedial 
legislation  such  as  .oar  mechanic's  Hen  law. 
In  the  opinion  in  that  case  Judge  O'Brien 
said:  "The  true  Inquiry  would  seem  to  be 
whether  the  corporation  would  not  be  con- 
sidered in  common  language  as  engaged  in 
some  manufacturing  process.  Though  grant- 
ing all  that  is  said  by  experts  and  others 
about  electricity  as  a  natural  element  or 
force,  to  say  that  electricity  exists  in  a  state 
of  nature,  and  that  the  relator  collects  or 
gathers  it,  does  not  fnlly  or  accurately  ex- 
press the  process.  According  to  the  com- 
mon understanding,  the  electricity  or  thing 
that  produces  the  results  Is  generated  or 
produced  by  the  application  of  power  to  ma- 
chinery; that  Is,  by  a  process  purely  arti- 
ficial.   Passing  by  the  refinements  of  sclen- 


Digitized  by 


Google 


N.J.) 


BATBS  MACH.  OO.  ▼.  TBENTON  &  N.B.  B.  CO. 


987 


tlflc  dlscassion.  It  would  eeem  to  be  common 
•ease  to  hold  tbat  a  corporation  that  does 
this  Is,  In  every  Jnst  sense  of  the  term,  a 
mannfacturing  corporation.  Tlie  materials 
from  which  all  manufactmred  things  origi- 
nate exist  in  a  state  of  nature,  but  the  man- 
ufacturer, by  application  to  these  materials 
of  labor  and  skill,  gives  to  them  a  new  and 
useful  property.  The  electricity  which  ia 
generated  and  transmitted  by  the  operation 
of  the  relator  is  a  very  different  thing  from 
that  mysterious  element  which  is  said  to 
pervade  nature." 

Another  recent  case  (Commonwealth  v. 
Northern  Electric  Light  &  Power  Co.,  146  Pa. 
105,  22  Atl.  838,  14  L.  R.  A.  107)  is  cited  in 
certain  works  of  reference  as  holding  the 
opposite  of  this  view,  but,  on  the  contrary, 
while  atUrmlng  the  Judgment  of  the  court 
below,  where  such  opposite  view  bad  been 
expressed,  the  reviewing  court  used  this 
language:  "The  scientists  whose  views  the 
learned  Judge  adopted  may  be  right  or 
wrong.  We  have  no  need  to  decide  this  ques- 
tion. The  laws  are  written  ordinarily  in  the 
language  of  the  people,  and,  if  this  case  de- 
pended on  that  question,  we  should  be  led 
to  a  different  conclusion,  and  hold  that  the 
company  was  a  manufacturing  company." 

In  our  own  state,  in  the  case  of  In  re 
Consolidated  Electric  Storage  Go.  (N.  J.  Ch.) 
26  Atl.  988,  it  was  said  tliat  the  production 
of  electricity  was  a  manufacturing  businees; 
and  in  Hughes  v.  LambertviUe  Electric  Light 
Co.,  63  N.  J.  Eq.  486,  82  AH.  68,  it  was  ex- 
pressly held  that  wires  and  insulation  for 
the  transmission  of  electric  power  were  sub- 
ject to  lien  under  the  provisions  of  the  very 
section  of  the  mechanic's  Hen  act  that  we 
are  now  considering.  The  opinion  of  Mr. 
Justice  Depue  in  Evening  Journal  Ass'n  t. 
State  Board  of  Assessors,  47  N.  J.  Law,  36, 
64  Am.  Rep.  114,  while  not  directly  in  point, 
is  valuable  for  its  reference  to  Dr.  Brando's 
definition  of  "manufacture."  The  exact  lan- 
guage of  the  author  referrad  to  is:  "The 
province  of  a  manufacturer  is  to  shape  or 
modify  materials  with  a  view  to  the  devel<)p- 
ment  of  those  powers  and  forces  which  they 
poBsees,  and  which  are  necessary,  useful,  or 
convenient  to  mankind."  Brando  &  Cox's  Dic- 
tionary, art  "Manufacture." 

It  is  furthermore  of  mailed  significance 
that  in  other  statutes  the  Legislature  of  this 
state  uses  the  word  "manufacture"  to  mean 
the  production  of  electric  power;  as,  for  in- 
stance, "manufacture  of  electricity  for  light, 
heat  and  power."  P.  L.  1882,  p.  408;  P.  L. 
188^  p.  36.  We  must  conclude,  therefore, 
that  the  words  "manufacturing  purposes" 
have  an  accepted  meaning  that  is  broad 
enough  to  cover  the  production  by  mechan- 
ical means  of  electric  power,  and  that  they 
should  be  read  in  that  sense  in  the  statute 
in  question,  provided  the  context  is  one  that 
fairly  indicates  that  such  was  the  meaning 
in  which  the  Legislature  employed  them. 
Obviously,  manufacturing  may  be  regarded 


by  the  Legislature  in  a  variety  of  aspects, 
and,  where  its  effect  upon  -the  community 
at  large  is  chiefly  or  solely  considered,  the 
nature  of  the  products  of  manufacture  and 
their  distribution  would  be  a  paramount  con- 
'  sideration,  and  h«ice  give  color  to  the  sense 
in  which  the  word  should  be  deemed  to  be 
employed.  Hence  .there  are  decisions  to  be 
found  in  which  exemption  from  taxation  has 
been  denied  to  electric  light  companies  upon 
the  ground  that  they  were  not  included  un- 
der the  term  "corporations  carrying  on  man- 
ufacturing within  the  state"  (12  Am.  &  Bug. 
Enc.  of  Law,  266);  although  in  the  cases 
cited  from  New  York  and  Pennsylvania  even 
those  considerations  have  not  been  consid- 
ered sufficient  to  overcome  the  force  of  the 
word  Itself  In  the  common  acceptation, 
Where,  howevw,  no  such  questions  inter- 
vene, and  the  word  is  employed  solely  as 
descriptive  of  machinery,  and  used  in  a  reme- 
dial statute,  there  is  nothing  to  prevent,  and 
nothing  should  prevent,  the  court  from  giv- 
ing to  the  term  "manufacture"  the  broadest 
meaning  that  it  has  acquired  in  the  language 
of  common  people  in  speaking  generally  of 
mechanical  enterprises.  Especially  is  this  so 
when  such  remedial  legislation  concerns  the 
relation  of  debtor  and  creditor  with  respect  to 
mechanism  whicli,  by  a  combination  of  labor 
and  capital,  produces  a  result  that  is  to  the 
common  mind,  in  tills  aspect,  indistinguish- 
able from  ordinary  manufacturing  opera- 
tions. I  have  no  difficulty  in  reaching  the 
conclusion  that  the  language  of  the  eighth 
section  of  the  mechanic's  lien  act  (P.  L.  1888, 
p.  638)  is  broad  enough  to  cover  the  materials 
furnished  in  the  present  case  by  the  plaintiff 
to  the  defendant  for  the  production  of  elec- 
tric power. 

Independently  of  the  section  of  the  me- 
chanics lien  law  that  we  have  been  consider- 
ing. It  la  highly  probable  that  the  materials 
which  were  placed  by  the  plaintiff  in  the 
power  house  of  the  defendant,  as  part  of 
the  means  by  which  to  carry  out  the  pur- 
poses for  which  the  building  was  adapted, 
were  so  annexed  to  it  as  to  become  as  be- 
tw'een  the  plaintiff  and  defendant  part  of 
the  realty,  under  the  cases  of  Feder  v.  Van 
Whikle^  B8  N.  J.  Bq.  370,  83  Ati.  880,  61  Am. 
St  Rep.  628,  and  Knickerbocker  Trnst  Co.  v. 
Penn  Cordage  Co.  (decided  June  20^  1804)  68 
Atl.  408.  The  case,  however,  has  not  been 
argued  in  this  aspect  and  the  testimony  es- 
sential to  its  presentation,  which  appeara 
only  incidentally,  is  not  sufficiently  full  to 
warrant  us  in  making  it  the  basis  of  a  de- 
cision between  these  parties. 

A  third  assignment  of  error  gives  rise  to 
the  contention  that  a  subcontractor  "can 
have  no  Hen  for  any  labor  furnished  by  its 
agents  or  employes";  the  argument  being 
that  the  only  lien  given  by  the  mechanic's 
lien  act  is  "to  the  person  who  actually  per- 
forms the  labor,  and  to  no  one  else,"  which 
is  not  the  language  or  the  purport  of  the  stat- 
ute.   In  the  absence  of  conflicting  claims  he- 
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tween  the  person  who  actually  performs  tbe 
labor  and  tlie  person  who  causes  It  to  be 
performed,  the  latter  Is  so  clearly  within  the 
leglsIatlTe  language  as  to  render  any  dis- 
cussion of  the  matter  unnecessary. 

A  fourth  assignment  of  error  Is  that  "the 
trial  court  overruled  evidence  offered  by  the 
plaintiff  in  error  to  prove  that  the  defendant 
In  error,  before  entering  Into  its  contract 
with  Heniy  M.  Sclple,  In  the  testimony  re- 
ferred to,  had  notice  of  the  provision  in  the 
contract  between  the  Railroad  Construction 
Company  and  Henry  M.  Sclple  that  the  said 
Henry  M.  Sclple  did  thereby  agree  to  file  no 
Hens  for  any  labor  or  material  furnished 
under  said  contract,  and  that  no  subcontract- 
or for  work  or  materials  should  have  any 
right  to  file  any  lien  for  any  snm  which 
might  be  due  or  become  due  to  such  sub- 
contractor, and  that  any  such  right  to  file 
sqch  lien  was  expressly  waived." 

The  bill  of  exceptions  upon  which  this  as- 
signment is  based  is  as  follows: 

"Ques.  Do  you  know — have  you  any  pres- 
ent knowledge — as  to  whether  the  contract 
between  the  construction  company  and  Scl- 
ple was  received  back  from  the  Bates  Ma- 
chine Company? 

"(Objected  to.) 

"The  Court:  I  will  permit  that 

"Ans.  Yes. 

"Ques.  What  present  knowledge  have  yon? 

"(Objected  to  on  the  ground  that  It  Is  im- 
material.) 

"Mr.  Lanning:  I  purpose  to  show  that  this 
contract,  before  a  contract  was  entered  into 
between  the  Bates  Machine  Company  and 
Sclple,  was  submitted  to  tbe  Bates  Machine 
Company;  that  they  saw  it;  that  they  saw 
the  provisions  with  reference  to  the  waiver 
of  liens;  and,  having  entered  into  this  con- 
tract with  actual  notice  of  the  provision  on 
waiver  In  the  main  contract,  they  would  be 
bound  by  it 

"The  Court:  My  view  Is  that  such  testi- 
mony would  be  immaterial.  I  cannot  see 
how  tbe  Bates  Machine  Company  can  lose 
any  of  Its  rights  by  any  provision  put  in  tbe 
original  contract  whether  tbey  knew  It  or 
not.    I  exclude  the  offer." 

The  contract  between  tbe  construction 
company  and  Sclple  contained  tiie  provision 
concerning  liens  set  out  In  the  assignment 
of  errcHT. 

It  is  evident,  therefore,  that  the  ruling  to 
which'  exception  was  sealed  raises  the  ques- 
tion whether  the  Bates  Company  may  suc- 
cessfully assert  its  lien  if  at  the  time  it  en- 
tered into  its  subcontract  with  Sciple  it  knew 
that  Sciple's  contract  with  the  owner  con- 
tained a  provision  that  no  subcontractor 
should  flle  a  lien  for  any  sum  due  him  under 
his  subcontract — a  question  that  apparently 
has  not  been  judicially  determined  in  this 
state.  Elsewhere  (notably  In  Pennsylvania) 
it  has  been  held  that  tbe  bare  existence  of 
such  a  provision  In  the  building  contract 
bars  the  liens  of  subcontractors  and  materi- 


almen, whether  they  knew  of  it  or  not  20 
Am.  &  Eng.  Enc.  of  Law,  p.  361. 

This  rule,  which  proceeds  upon  the  theory 
that  subcontractors  are  ipso  facto  charge- 
able with  knowledge  of  what  is  contained  in 
the  contract  under  which  the  building  is 
erected,  has  not  been  generally  followed, 
and  was  expressly  disavowed  in  the  opinion 
delivered  in  onr  Supreme  Court  in  the  case 
of  Atlantic  Lumber  Co.  v.  Atlantic  Coast 
Brewing  Co.,  69  N.  J.  Law,  48,  35  Aa  617, 
where  It  was  said:  "The  plaintiff  in  error 
was  not  Injured  unless  the  bare  existence  of 
the  waiver  of  liens  in  an  unfiled  contract 
protects  a  building  from  liens.  This'  obvi- 
ously is  not  so.  The  right  of  lien  given  by 
the  first  section  is  fixed  when  materials  are 
furnished,  unless  it  is  taken  away  by  sec- 
tion 2  (P.  L.  1898,  p.  537).  The  right  is  per- 
sonal, and  Is  vested  unless  peiWMially 
waived." 

That  case,  which  was  affirmed  by  this 
court  upon  tbe  opinion  just  cited,  did  not 
however,  involve  the  question  of  notice. 

In  the  reported  case  of  Atlantic  Coast 
Brewing  Co.  v.  Clement  59  N.  J.  Law.  48, 
35  Atl.  647;  Id.,  50  N.  J.  Law,  438,  36  Ati. 
883 — the  Supreme  Court  and  this  court  de- 
cided that  a  subcontractor  who,  before  the 
commencement  of  the  building,  had,  as  one 
of  three  sureties  for  the  builder,  executed  to 
the  owner  a  bond  conditioned  for  the  faith- 
ful performance  of  the  builder's  contract, 
and  that  he  should  keep  the  building  free 
from  the  lien  of  any  and  all  debts,  was  not 
thereby  deprived  of  his  own  right  to  flle  a 
lien  for  tbe  amount  of  materials  afterwards 
furnished  by  him.  This  decision  proceeded 
npon  the  idea  tbat  the  plaintiff  was  not  to  be 
deprived  of  the  right  of  contribution  from 
his  co-sureties  on  the  bond  merely  because 
circuity  of  action  would  be  avoided  by  hold- 
ing that  by  Indemnifying  the  owner  against 
all  liens  the  subcontractor  bad  barred  his 
own  right  to  lien.  No  other  question  was 
Involved  or  considered,  and,  as  the  decision 
did  not  travel  outside  the  provisions  of  the 
bpnd,  no  question  arose  as  to  the  provisions 
of  the  contract  or  oC  the  subcontractor's 
knowledge  respecting  tbem,  concerning 
which  there  was  no  testimony  offered,  no 
presumption  of  fact  and  no  point  made. 

In  other  jurisdictions  where  the  question 
has  arisen  contrary  results  have  been  reach- 
ed. The  cases  are  collected  In  20  Am.  & 
Eng.  Enc.  of  Law,  p.  361,  and  Cent  Dig., 
vol.  34,  col.  2246  et  seq. 

An  examination  of  these  cases  justifies  tbe 
conclusion  that  tbe  greater  weight  of  an- 
thority  is  that  a  provision  in  a  building  con- 
tract against  the  assertion  of  liens  by  any 
one  will  prevent  a  subcontractor' or  material- 
man, who  has  notice  of  snch  provision,  from 
asserting  a  lien  tor  labor  or  materials  fur- 
nished pursuant  to  such  contract 

This  rule,  we  think,  rests  In  sound  reason. 
The  right  to  lien  is  given  against  the  owner 
by  statute,  but  the  debt  for  which  the  lien 
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la  given  must  be  one  that  .la  Incnrred  In  ful- 
fllllng  the  owner'B  contract  Being  a  per- 
aonal  privilege,  the  atatutory  right  may  be 
waived  In  favor  of  the  owner;  hence  the 
owner  may  stipulate  that  It  ahall  be  waived. 
Of  this  there  ia  no  doubt,  the  only  question 
being  whether,  in  a  given  case,  anch  atlpiH 
lation  haa  been  made.  Ordinarily,  the  owner 
makea  but  one  contract,  viz.,  that  with  the 
builder;  hence  a  provision  In  that  contract 
that  there  ahall  be  no  Hens  ia  the  owner's 
proffer  or  annouBicement  that  a  waiver  of 
liens  is  a  condition  of  any  debt  Incurred  in 
fulfilling  hla  contract  But  waiver  implies 
a  meeting  of  minds;  hence,  until  knowl- 
edge of  such  provision  la  imparted  to  others, 
the  owner's  condition  la  binding  upon  the 
ImUder  alone..  As  soon,  however,  as  knowl- 
edge of  auch  provisloa  is  Imparted  to  others. 
It  constltutea  aa  to  them  a  known  condition, 
which  they  are  at  liberty  either  to  accept 
or  to  decline.  If  with  knowledge  that  such 
a  condition  Is  contained  in  the  contract  they 
accept  employment  under  it,  they  accept  the 
cendl^on ;  if  they  decline  to  accept  the  con- 
dition, they  must  decline  to  accept  the  em- 
ployment Common  fairness  requirea  that 
notice  of  the  condition  shall  be  given  if  a 
waiver  of  liens  is  to  be  claimed,  and  com- 
mon honesty  requires  that,  when.. notice  of 
the  eondltiop  has  been  given,  no  lien  ahall 
be  claimed. 

This  rule  avoids,  on  the  one  band,  the  ex- 
treme  of  permitting  the  owner  to  claim  the 
benefijtof  a  waiver  of  which  In  common  fair- 
ness .  he  should  have  given  notice,  and,  on 
the  other  band,  it  avoids  the  opposite  ex- 
treme of  allowing  a  lien  to  be  asserted  which 
In  common  honesty  must  be  deemed  to  have 
been  waived. 

Upon  both  reason  and  authority,  therefore, 
we  conclude  that  when  a  subcontractor 
knows  that  a  building  contract  under  which 
he  la  proposing  to  accept  employment  con- 
tains a  proylslon  that  no  lien  shall  be  assert- 
ed, the  mere  acceptance  of  such  employment 
will  bar  him  from,  asserting  a  lien  In  oppo- 
sition to  such  provision. 

Applying  this  rule  to  the  Case  In.  hand,  lit 
which  the  defendant  was  denied  the  right 
to  show  that  the  plaintiff,  before  undertak- 
ing to  engage  in  the  fulfillment  of  the  build- 
ing contract  had  notice  that  It  contained 
a  provision  that  no  subcontractor  should  file 
any  lien,  the  necessaiy  conclusion  is  that 
such  denial  was  an  injurious  error  that  en- 
titles the  defendant  to  a  Reversal  of  the  Judg- 
ment entered  in  the  circuit  court. 

In  the  case  of  the  Phoenix  Ironworks  Com- 
pany  against  the  same  defendant  the  first 
two  points  advanced  for  the  reversal  of  the 
Judgment  are  the  same  as  those  disposed  of 
under  the  first  and  second  assignments,  and 
will  not  be  further  discussed.  The  addition- 
al point  Is  made  that  the  boilers  for  which 
this  Hen  Is  sought  to  be  enforced  were  fur- 
nished more  than  four  months  before  filing 
the  lien  claim  and  the  commencement  of  suit 


This  contention  rests  upon  anA  Involves  only 
a  question  of  fact  with  respect  to  the  date 
at  which  the  furnishing  of  the  material  in 
question  was  completed.  The  court  has  crit* 
Ically  examined  the  testimony  upon  this 
point,  and  Is  satisfied  that  it  was  correctly 
desilt  with  by  the  court  below.  No  useful 
purpose  would  be  served  by  rehearsing  the 
matter  her&  The  error  for  which  the  Bates 
Machine  Company  case  was  reversed  Is  not 
available  to  the  defendant  in  this  case.  The 
testimony  as  to  the  subcontractor's  knowl- 
edge of  the  provision  against  liens  was  con- 
flicting ;  hence  there  was  no  error  in  the  re- 
fusal to  nonsuit  upon  that  ground.  Tbla 
Judgment  ia  afiirmed. 

In  the  case  of  William  Henderson  ftBro^ 
against  the  aame  defendant  the  first  and, 
second. points  argued  have  hem  disposed  of 
under  the  first  and  third  assignments  con- 
sidered'in  the  Bates  case.  The  additional 
point  urged  is  that  the  lien  claim  for  erect- 
ing certain  engines  In  the  defendant's  power 
house  included  the  expense  of  haulM)g.«ucli 
engines  from  the  freight  station,  and  hence 
was  not  "la|>or  furnished  at  the  power 
house."  The  contract  was  an  entirety,  an^ 
we  think  that  these  incidental  items  were, 
ntider  the  drcnmstances  disclosed  by  the 
proofs,  fairly  within  the  undertaking  to  erect 
the  machinery  in  question.  20  Am.  &  Eing. 
Ena  of  Law,  p.  341. 

The  Judgments  recovered  by  the  Phoenix 
Ironworks  and  Henderson  ft  Bro.  are  affirm- 
ed; the  Judgment  recovered  by  the  Bates 
Machine  Compiany  is  reversed,  in  order  that 
there  may  be  a  venire  de  novo. 


(M  N.  J.  a  «« 
SWIFT  et  aL  T.  DELAWARE,  ti.  ft.  W.  'ft. 

•    CO.  et  aL 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Sept  30,  1904.) 

BAIUtOADB— ORADX      CBOBBINOS— l(A.inTENAII0K 
■— PSIVATC   CONTBACTS — POLIOX   FOWEB 

— IWJUNOnON.  I  • 

LA  contract  between  a  railroad  and  private 
persona  tor  the  permanent  maintenance  of  grade 
crossings  over  certain  streets  in  a  city,'  so  far 
as  the  right  of  specific  performance  is  concern- 
ed, ia  subject  to  the  duty  of  the  railroad  com- 
pany to  the  public  and  to  the  iwlice  power  «t 
the  state,  vested  by  P.  L.  1893,  p.  157,  in  the  ao- 
thorities  of  the  city,  and  hence,  sach  authorities 
and  the  railroad  company  having  determined  that 
the  crossincB  unnecessarllv  endangered  public 
travel,  an  injunction  forbidding  tMlr  removal 
will  not  be  granted. 

Appeal  from  Court  of  Chancery. 

Bill  by  Edwin  C.  Swift  and  others  against 
the  Delaware,  Lackawanna  &  Western  Rail- 
road Company  and  others. .  From  a  decree 
denying  an  injunction,  complainants  appeal. 
Affirmed. 

Riker  ft  Riker,  toe  appellants.  McCarter, 
Williamson  ft  McCarter,  for  respondents. 

PER  CURIAM.  We  concur  In  that  part 
of  the  opinion  delivered  la  this  cause  by  the 
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learned  Tlce  chancellor  (67  Atl.  456)  which 
holds  that  the  alleged  contract  between  the 
defendant  railroad  company  and  private 
persons  for  the  permanent  maintenance  of 
grade  crossings  over  certain  streets  In  the 
dty  of  Newark  must,  so  far,  at  least,  as 
the  right  to  specific  performance  Is  concern- 
ed, be  deemed  subject  to  the  public  duty 
of  that  company  and  to  the  police  power  of 
the  Legislature  vested  by  the  act  of  1893 
(P.  L.  p.  157)  in  the  municipal  authorities  of 
the  city  to  secure  the  safety  of  public  high- 
ways. The  autiiorltles  of  the  city  and  of  the 
railroad  company  having  both  determined 
that  those  crossings  unnecessarily  endanger- 
ed public  travel,  we  think  on  that  ground  an 
injunction  forbidding  their  removal  was 
rightly  refused.  This  being  our  conclusion, 
we  refrain  from  expressing  either  concur- 
rence In  or  dissent  from  the  other  proi>08l- 
tions  set  forth  in  that  opinion. 


(70  N.  J.  U  Tlfl) 

SHOEMAKER  ▼.  ELMER. 

(Court  of  Eirrors  and  Appeals  of  New  Jersey. 

June  21,  1904.) 

BZPEBT  EVIDENCZ! — QUESTION  TO  PHYSICIAN. 

1.  l^e  question  upon  which  the  opinion  of  an 
expert  is  expressed  should  be  so  clear  that  the 
Jnry  will  not  be  left  In  any  doubt  about  what 
the  actual  facts  are  upon  which  the  witness  is 
expressing  an  opinion. 

2.  It  is  error  to  admit  a  medical  expert  to 
answer  the  following  question:  "Doctor,  from 
the  aymptonw  and  particnlara  of  the  plain- 
tifT*  condition  and  the  treatment  of  the  de- 
fendant, as  testified  to  by  the  defendant,  do  you 
see  any  evidence  of  bad  treatment  o^  malprac- 
tice according  to  the  rules  as  laid  down  in  prac- 
tice by  the  medical  faculty?"  Objections  to 
•acb  a  question  are  that  it  la  impossible  to  tell 
how  much  of  the  testimony  a  witness  has  heard 
and  rpmembered,  that  the  witness  may  under- 
stand the  testimony  diffetently  from  what  the 
Jurors  understand  it,  that  it  does  not  acquaint 
the  court  or  the  opposing  coimsel  with  the  as- 
sumed state  of  facts  upon  which  the  opinion 
of  the  witness  is  asked,  and  hence  that  it  affords 
no  opportunity  either  for  objection,  amendment, 
or  rejection. 

(Syllabus  by  the  C!ourt) 

Elrror  to  Supreme  Court 

Action  by  Hiram  J.  Shoemaker  against 
Uenry  W.  Elmer.  Judgment  for  defend- 
ant, and  plaintur  brings  error.    Reversed. 

O.  A.  Bourgeois,  for  plaintUT  in  error.  W. 
A.  Logue  and  Thompson  &  Cole,  for  defend- 
ant In  error. 

PORT,  J.  This  was  an  action  against  the 
defendant,  a  physician,  to  recover  damages 
for  certain  Injuries  resulting  from  his  neg- 
ligent conduct  and  nnskillfnl  treatment  of 
the  plaintiff.  The  only  assignments  of  er- 
ror of  importance  in  the  case  relate  to  the 
admission  in  evidence,  over  the  objection  of 
the  plaintiff,  of  three  questions  propounded 
to  the  exx>ert  medical  witnesses  called  by 
the  defendant  in  the  cause. 

5  2.  Baa  Brldenc*.  voL  20,  Cant.  Dig.  H  2364,  2366. 


Qnestions  1  and  2  will  t»  consldned  lih 
gether.  They  are:  (1)  "Q.  Now,  from  the 
statement  made  by  Dr.  Elmer  as  to  what 
the  patient  said  to  Urn  as  to  the  cause  of 
the  Injury,  what  he  said  be  did  in  discover- 
ing what  the  injury  was,  and  the  treatment 
as  testified  to  by  him,  was  what  be  did  to 
discover  the  cause  of  the  injury  and  his 
treatment  in  conformity  with  or  a  departure 
from  the  rules  of  practice  of  the  medical  pro- 
fession?" (2)  "Q.  From  the  statements  as 
made  by  the  defendant  In  year  hearing  as 
to  the  plaintiff's  statement  of  the  cause  of 
the  injury,  and  his  (the  defendant's)  state- 
ment as  to  what  he  did  to  determine  the 
Injury  and  what  he  did  in  the  treatment  of 
It,  was  there  any  want  of  skill,  or  bad  treat- 
ment, or  malpractice  by  the  defendantr 
We  think  each  of  these  questions  inadmissi- 
ble. They  are  clearly  objectionable,  even  un- 
der the  cases  relied  upon  by  the  defendant 
to  sustain  them.  Neither  of  these  two  ques- 
tions is  limited  to,  or  solely  predicated  np- 
od,  the  statements  made  by  the  defendant. 
Dr.  E3mer,  in  his  testimony  in  the  cause. 
Question  No.  1  is  broad  enongh  to  permit 
the  expert  to  base  his  reply  solely  upon  facts 
which  he  may  have  learned  from  the  defend- 
ant off  the  witness  stand,  or  upon  those  he 
may  have  heard  him  testify  to  in  the  cause 
at  the  trial,  or  both.  Question  No.  2  is  also 
broad  enough  to  permit  the  witness  to  Itase 
his  reply  either  in  whole  or  In  part,  at  his 
pleasure,  upon  fac\s  derived  from  the  de- 
fendant's statements  made  as  a  witness  or 
otherwise.  Neither  of  these  questions  needs 
further  comment.  There  is  no  rule  of  evi- 
dence governing  the  admission  of  expert  tes- 
timony which  could  make  these  questions 
thus  framed  admissible. 

Question  No.  8  is  somewhat  more  restrict- 
ed. It  is  as  follows:  (3)  "Q.  Doctor,  from 
the  symptoms  and  the  particulars  of  tlie 
plaintiff's  condition  and  the  treatment  by  the 
defendant,  as  tesUfled  to  by  the  defendant, 
do  you  see  any  evidence  of  bad  treatment  or 
malpractice,  according  to  the  rules  as  laid 
down  in  practice  by  the  medical  faculty?" 
To  sustain  the  admissibility  of  this  question, 
Twombly  ▼.  Leach,  11  (Tush.  397,  is  cited. 
It  was  this  case  which  was  followed  by  the 
learned  trial  Justice.  This  case  does  appear 
to  give  support  to  the  admissibility  of  ques- 
tion No.  3.  It,  however,  cites  no  authority 
In  text-book  or  decision  to  sustain  the  con- 
clusion there  reached.  It  does  not  commend 
itself  to  our  Judgment,  and  is  clearly  unsup- 
ported by  authority.  Question  3  Is  a  hypo- 
thetical one.  It  was  asked  of  an  eicpert  who 
was  expressing  an  opinion  on  facts  testified 
to  by  another  person.  The  question  was  so 
framed  that  it  was  not  possible  to  tell  which 
of  the  facts  testified  to  by  the  defendant 
must  be  taken  by  the  witness  as  the  basis 
of  his  opinion.  The  question  permitted  the 
witness  to  determine  which  part  of  the  de- 
fendant's evidence  he  would  adopt  and  which 
reject  in  reaching  his  conclusion.    It  afford- 
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ed  the  opposing  party  no  opportunity  to  ob- 
ject to  the  assumptions  of  fact  upon  which 
tbe  opinion  of  the  witness  was  asked.  Ex- 
pert evidence  should  be  carefnllj  guarded. 
'It  Is  sntUclently  dang^oQs  when  carefully 
circuni8cril>ed.  It  becomes  altogether  too  un- 
reliable when  the  basis  of  It  is  indeflnite. 

The  question  upon  which  the  opinion  Is 
expressed  should  be  so  clear  that  the  Jury 
will  not  be  left  in  any  doubt  about  what  the 
actual  facts  are  upon  which  the  witness  Is 
expressing  an  opinion.  A  question  should 
not  be  so  framed  as  to  permit  the  witness 
to  roam  through  the  cTldence  tor  himself, 
and  gather  the  tacts  as  be  may  consider 
them  to  be  proved,  and  then  state  his  con- 
clusion concerning  them.  Prof.  Bogers  states 
the  rule  in  this  wise:  "It  Is  necessary,  in 
the  examination  of  all  sncb  witnesses,  that 
questions  should  be  so  framed  as  not  to  call 
on  the  witness  for  a  critical  review  of  the 
testimony  given  by  other  witnesses,  compel- 
ling the  expert  to  draw  Inferences  or  con- 
clusions of  fact  from  the  testimony,  or  to 
pass  on  the  credibility  of  the  witnesses; 
the  general  rule  being  that  the  expert  should 
not  be  asked  a  question  in  such  manner  as 
to  cover  the  very  question  to  be  submitted 
to  the  Jury,"  Rogers  on  Bxpert  Testimony, 
t  26.  The  true  ground  of  objection  to  this 
class  of  expert  testimony  is  stated  by  the 
Supreme  Court  of  Wisconsin,  In  holding  In- 
admissible this  question,  "What,  In  your 
joplnlon,  would  all  the  facts  sworn  to  by  the 
several  witnesses,  if  true,  indicate  as  to  the 
mental  condition  of  the  prisoner  at  the  time 
of  the  commission  of  the  ofFense?'  They 
say:  "The  objections  to  the  question  are 
that  the  witness  niay  understand  the  evi- 
dence to  be  radically  dUterent  from  what  the 
Jurors  hearing  the  testimony  understood  it^ 
and  that  it  asks  ^or  an  opinion  based  on 
the  memory  of  the  witness  as  to  what  the 
evidence  was,  and  upon  his  conclusion  as  to 
what  the  evidence  established."  Bennett  v. 
State,  57  Wis.  69.  14  N'  W.  912,  46  Am.  Bep. 
26. 

An  attempt  Is  made  on  tbe  brief,  and  it  is 
supported  by  some  authority,  to  differenti- 
ate where  the  testimony  used  or  the  basis 
of  the  question  is  the  testimony  of  but  a 
single  witness  and  is  uncoutradlctory.  But 
we  are  unable  to  see  why  titat  should  be 
BO.  Whether  it  Is  contradictory,  or  involves 
a  different  interpretation  by  different  minds. 
Is  always  problematical.  For  the  expert  to 
remember  all  the  material  facts  testified  to 
liy  a  single  witness,  which  are  to  be  the 
basis  of  bis  opinion,  may  be  as  difficult  as 
to  call  to  mind  all  the  like  material  facts 
testified  to  by  several  witnesses.  There 
should  be  no  loosening  of  the  rule  as  to  the 
admissibility  of  this  class  of  evidence.  It 
is  undoubtedly  very  important  evidence  in 
many  cases,  when  given  strictly  within  the 
rule,  and  its  usefulness  should  not  be  im- 
paired by  raising  a  doubt  as  to  Just  what 
force  such  evidence  should  have  in  the  cause. 


The  Jury,  to  estimate  properly  the  opinion 
expressed,  should  have  the  means  of  know- 
ing exactly  on  what  the  opinion  is  based. 
People  V.  Millard.  68  Mich.  63,  75,  18  N.  W. 
662. 

We  agree  with  the  view  that  a  medical 
witness,  who  has  been  present  during  the 
whole  trial  and  heard  all  the  evidence, 
should  not  be  permitted  to  express  an  opin- 
ion on  the  evidence  as  heard  by  him,  bat 
that  his  testimony  should  nevertheless  be 
taken  on  a  hypothetical  question,  stating 
the  tacts  claimed  to  be  established  and 
which  are  to  form  the  basis  of  his  opinion. 
People  V.  Lake,  12  N.  T.  S58;  Haggerty  T. 
Brooklyn,  C.  &  N.  B.  Co.,  61  N.  Y.  624.  Frot. 
Bogers  sums  the  whole  matter  up  in  tbla 
way:  "The  advantage  of  the  usual  hypo- 
thetical question,  including  the  substance  of 
the  whole  testimony,  is  so  great  that  it 
should  only  be  sacrificed  when  the  drcnm? 
stances  of  the  case  plainly  call  for  It  The 
hypothesis  should  be  clearly  stated,  so  that 
the  Jury  may  know  with  certainty  upon  pre- 
cisely what  state  of  facts  the  expert  bases 
his  opinion."  Bogers  on  Elxpert  Testimony, 
p.  73,  S  29;  Stoddard  v.  Winchester,  157 
Mass.  567,  575,  32  N.  B.  948.  Judge  GlUett 
says:  "The  value  of  an  expert's  opinion  is 
largely  det>endent  upon  the  facts  which  he 
takes  into  consideration  In  forming  bis  con- 
clusions. As  a  consequence  he  is  not  allowed 
to  pass  upon  disputed  facts  in  evidence  by 
expressing  an  opinion  on  the  evidence," 
Olllett  on  Indirect  and  Collateral  Evidence, 
i  210.  In  Matter  of  WUl  of  Snelllng,  136 
N.  Y.  615,  32  N.  E.  1006;  People  v.  Mo- 
Elvaine,  121  N.  Y.  250,  24  N.  E.  465,  18  Am. 
St  Bep.  820;  People  v.  Aiken,  66  Mich.  460^ 
S3  N.  W.  821,  11  Am.  St  Bep.  612. 

In  admitting  the  questions  excepted  to  in 
the  record  there  was  error,  and  the  Judg- 
ment below  must  be  reversed,  and  %  venire 
de  novo  awarded. 


(R  N.  J.  B.  SSI) 
IVINS  V.  JACOB. 
(Coart  of  Chancery  of  New  Jersey.     Sept  20, 
ii       1904.) 

PBELIiaNABT   IWJUNCTION— SDIT   BT  ASIHHU- 
TBATOB— COSTS. 

L  Complainant,  administrator  of  M.,  sued  to 

enjoin  defendant  from  collecting  the  rentals  of 
pianos  or  Interfering  with  complainant's  collec- 
tion thereof.  M.  had  rented  the  pianos  and  then 
assigned  the  leases  to  defendant,  either  as  col- 
lateral for  debts,  or  because  defendant  owned 
the  pianos.  A  certain  percentage  of  the  amount 
collected  on  the  leases  was  to  be  allowed  M. 
Defendant  employed  M.  to  collect  the  rentals, 
but  no  continuing  contract  obliging  him  to  con- 
tinue to  employ  M.'s  administrator  to  make  the 
collection  was  shown,  defendant  was  financial- 
ly responsible.  Held,  that  defendant's  right  to 
make  the  collectioas  was  not  taken  away  by  the 
fact  that  M.  hacL  or  that  oonqtlainant  as  his 
administrator  had,  a  right  to  a  commission  on 
the  amount  collected;  so  that  a  preliminary  !n- 
Janction,  as  a  prerequisite  to  wnich  comnlain' 
ant  most  show  that  his  rig^  was  reasonably 
certain,  and  that  if  the  restraint  was  not  grant- 
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«d  his  injury  would  b«  irreparable,  would  be 
denied. 

2.  The  matter  as  to  which  complainant  admin- 
istrator sought  redress  being  an  alleged  injury 
to  him  in  the  conduct  of  the  business  incident  to 
settlement  of  intestate's  estate,  and  not  an  in- 
jury to  intestate  himself  in  his  lifetime,  costs 
would  be  allowed  against  him,  he  being  unsuc- 
cessfuL 

Suit  by  Mahlon  F.  Ivins,  administrator  of 
R.  C.  Season,  deceased,  against  C.  Albert 
Tacob,  trading  as  Jacob  Bros.  Preliminary 
injunction  denied. 

The  complainant  is  the  administrator,  etc., 
of  Rlcbard  C.  Mason.  In  hlB  lifetime  Ma- 
son was  engaged  In  the  business  of  selling 
or  renting  pianos,  with  a  privilege,  after  a 
certain  sum  of  rentals  bad  been  paid,  to 
purchase  the  instrument  In  each  case  a 
lease  for  the  pianos  in  tbe  name  of  Mason, 
as  lessor,  was  given  and  accepted  by  the  per^ 
son  who  rented  It,  and  this  lease  was  imme- 
diately assigned  by  Mason  to  the  defendant. 
Several  hundred  pianos  were  thus  disposed 
of  by  Mason.  A  certain  percentage  of  the 
total  price  paid  was  to  be  allowed  him.  Tbe 
complainant  insists  ttiat  Mason  in  bis  life- 
time tvas  In  fact  the  owner  of  tbe  pianos, 
and  that  be  made  tbe  leases  as  such  owner. 
Tbe  defendant,  by  very  full  affidavits  and 
proota,  denies  that  tbe  decedent  owned  tbe 
pianos;  on  tbe  contrary,  tbe  defendant  con- 
tends tbat  tbe  pianos  were  cosisigned  to  the 
decedent,  Mason,  for  the  purpose  of  sale  on- 
ly, tbe  title  thereto  remaining  In  the  de- 
fendant; that  tbe  decedent.  Mason,  was,  la 
respect  to  the  pianos  thus  sent  to  him,  a 
mefre  salesman  for  tbe  defendant,  assign- 
ing' the  leases  given  for  pianos,  as  fast  as 
they  ••weie  rented,  back  to  tbe  defendant, 
who  employed  the  decedent  to  collect  the 
veiitiil&,  allowing  him  a  commission  on  tbe 
sum*  collected.  It  Is  not  denied  that  the 
leases  have  heen  assigned  to  tbe  defendant, 
and  that  he  has  them  in  possession,  but  the 
complainant  Insists  that  the  defendant's 
holding  is  only  as  collateral  security  for  cer- 
tain debts  owing  by  the  decedent,  Mason,  to 
the  defendant  The  decedent.  Mason,  by  de- 
fendant's direction,  was  engaged.  In  collecting 
these  rentals  at  the  time  of  his  death.  After 
thftt  event  the  complainant,  as  administrator 
of  Mason,  for  some  little  time  assigned  to 
tbe  defendant  leases  for  pianos  rented,  and 
claimM  the  right  to  go  on  collecting  the  in- 
stallments of  rent  as  they  came  to  be  due 
on  all  the  leases  held  by  defendant  Dis- 
putes arose  between  tbe  complainant  and  the 
defendant,  and  the  latter  forbade  the  com- 
plainant to  collect  any  more  rentals,  and  no- 
tified the  lessees  of  tbe  pianos  not  to  pay 
any  further  rentals  to  complainant.  Cpon 
this  the  complainant  has  filed  this  bill,  seek- 
ing to  restrain  the  defendant  from  collect- 
ing these  rentals  or  interfering  with  tbe 
complainant's  collection  of  the  same,  and  for 
a  receiver  to  take,  receive,  and  collect  them, 
if  necessary.  An  order  to  show  cause  has 
been  allowed,  find  on  the  coming  In  of  that 


order  the  defendant  baa  filed  several  affi- 
davits. On  these  proofs  annexed  to  tbe  bill 
and  one  additional  affidavit  and  on  these 
affidavits'  submitted  by  defendants,  this  mat- 
ter has  been  heard. 

H.  F.  Stockwell,  J.  WlUard  Morgan,  and 
E.  A.  Armstrong,  for  complainant  Wilson, 
Carr  &  Stackbouse  and  Mr.  I>owenstein,  for 
defendant 

ORET,  y.  O.  (after  stating  the  facta).  This 
Is  an  application  for  a  preliminary  Injunc- 
tion upon  proofs  which  are  directly  -denied 
by  the  defendant's  affidavits.  It  is  admitted 
that  the  defendant  holds  tbe  leases  In  ques- 
tion by  valid  assignments  made  to  him,  ei- 
ther as  owner  of  the  pianos  leased,  as  he 
claims,  or  as  collateral  security  for  debts 
owed  to  Iilm,  as  the  complainant  claims. 
In  either  situation  tbe  defendant  appears  to 
have  tbe  right  to  collect  the  rentals  himself, 
or  to  employ  whom  he  may  choose  to  collect 
them  for  him.  The  bill  and  affidavits  show 
that  dnring  the  decedent's  (Mason's)  life 
the  defendant  employed  Mason  to  collect  the 
rentals,  but  there  is  no  showing  of  any  con- 
tinuing contract  obliging  the  defendant  to 
continue  to  employ  tbe  complainant  admin- 
istrator of  the  decedent  Mason,  to  collect 
the  rentals.  Nor  does  tbe  fact  that  Mason 
In  bis  lifetime  bad,  or  the  complainant  as  bis 
administrator  after  bis  death  may  have,  a 
right  to  a  commission  on  the  amount  of 
rents  to  be  collected,  take  away  from  the 
defendant  the  right  to  make  the  collections, 
and  this  Is  true  whether  the  defendant  holds 
the  leases  either  as  absolute  owner  or  as 
pledgee  of  them.  There  is  no  allegation  that 
the  defendant  is  insolvent  but  there  Is  proof 
that  he  is  amply  able  to  respond  for  any 
moneys  which  may  be  found  due  from  him  to 
the  complainant.  In  an  application  for  a 
preliminary  injunction  it  is  apon  the  com- 
plainant' to  show  that  bis  right  is  reasonably 
certain,  and  also  that  if  tbe  restraint  sought 
be  not  granted,  his  mjary  will  be  irrepara- 
ble. Ciitlzens'  Coach  Co.  v.  Camden  Horse 
R.  R.  Co.,  29  N.  J.  Eq.  299;  Hagerty  v.  Lee, 
45  N.  J.  Eq.  255, 17  Atl.  826.  There  is  in  this 
case  no  exhibition  of  either  of  these  condi- 
tions. The  rule  to  show  cause  and  restratatt 
ad  interim  should  be  dismissed. 

Some  question  is  raised  whether  costs 
should  be  allowed  to  the  defendant  against 
the  complainant  who  brings  this  suit  as  an 
administrator.  Tbe  rule  which  saves  an  ad- 
ministrator from  being  obliged  to  pay  costs, 
if  unsuccessful,  is  limited  to  ttiat  class  of 
cases  In  which  the  administrator  brings  suit 
to  assert  some  right  which  belonged  to  his 
intestate  in  his  lifetime,  or  to  redress  some 
wrong  done  to  the  intestate  in  his  lifetime. 
Nothing  in  the  proofs  shows  that  the  dece- 
dent Mason  had  a  right  to  collect  the  de- 
fendant's rentals  any  longer  than  the  de- 
fendant chose  to  employ  him  to  do  so.  No 
dispute  appears  to  have  arisen  In  the  life- 
time of  tbe  decedent  Mason,  touching  the 
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collecting  of  these  rentals.  The  alleged  wronj; 
is  claimed  to  have  been  done  only  since  tbe 
decedent's  (Mason's)  deatb  by  the  defend- 
ant's interference  with  the  complainant's  col- 
lecting of  the  rentals.  The  proofs  show  that 
for  some  time  after  the  death  of  the  intes- 
tate, the  complainant  made  some  collections 
of  the  rentals  with  the  defendant's  assent, 
and  assigned  scTeral  of  the  leases  to  the  de- 
fendant, bat  there  is  no  showing  of  any  con- 
tractual obligation  npon  the  defendant  to  al- 
low the  complainant  to  make  these  collec- 
tions. The  dispute  has  arisen  because  the 
defendant  has  now  himself  nndertaken  the 
collection  of  the  moneys  coming  due  on  the 
leases  and  has  forbidden  the  complainant  to 
make  them.  Tbe  matter  now  under  consid- 
eration for  which  the  complainant  seeks  re- 
dress is  thus  shown  to  be  an  alleged  injury 
to  the  complainant  in  the  conduct  of  the 
business  Incident  to  the  settlement  of  hia  In- 
testate's estate,  and  not  an  Injury  done  to 
the  Intestate  himself  in  bis  lifetime.  Under 
SDcb  a  showing,  the  defendant  is,  I  think,  en- 
titled to  costs  when  he  successfully  resists 
the  complainant^B  attack.  I  will  advise  such 
an  order. 

(S  Pen.  96) 

STATB  V.  RADCIilFP. 

(Ooart  of  (xeoeral  Sessions  of  Delaware^    New 

CasUe.    Sept  27,  1904.) 
CBnanAi.  i.^w— misubk  ot  arimaiiB— disbabk 

OS   ANIMAL   AS    DEFENSE. 

1.  Under  Act  April  27,  1891  (Laws  1891,  p. 
S06,  c.  2G7),  mabiDg  It  a  penal  offense  for  any 
person  having  the  use  of  a  horse,  under  con- 
tract with  the  owner,  to  so  drive  It  as  to  cause 
its  death,  a  person  cannot  be  convicted  where 
the  death  of  the  horse  results  from  some  other 
cause,  as  from  disease. 

Walter  Radclifl  was  prosecuted  for  mis- 
using a  horse.  On  trial  by  Jury.  Verdict, 
not  guilty. 

The  defendant  was  Indicted  at  this  term 
for  misusing  a  horse  or  gelding,  the  property 
ot  one  Herbert  White,  a  liveryman  in  the 
city  of  Wilmington,  which  horse  the  defend- 
ant hired  from  the  prosecuting  witness  on 
tbe  26th  of  June,  1904,  for  the  purpose 
of  driving  to  the  town  of  Newark.  The  evi- 
dence adduced  tended  to  show  that  the 
horse  was  in  good  condition  when  the  defend- 
ant left  the  stable  with  him  about  12  o'clock 
on  the  day  In  question,  but  that  when  he 
returned  about  10  o'clock  that  night  he  was 
dripping  with  perspiration,  staggering,  cold 
at  the  extremities,  and  apparently  in  an  ex- 
hausted condition,  and  died  about  S  o'clock 
the  next  morning.  There  was  further  evi- 
dence to  the  ettect  that  the  horse  was  taken 
sick  shortly  after  the  arrival  of  the  defend- 
ant at  Newark,  allowing  symptoms  of  acute 
Indigestion  or  colic;  that  the  defendant 
thereupon  telephoned  to  the  prosecuting  wit- 
ness in  Wilmington  asking  him  what  to  do 
for  the  horse,  and  the  latter  told  him  to  get 
a  doctor  for '  tilm  and  leave  him  there  at 


the  expense  of  the  owner.  The  defendant 
testified  that  he  could  not  get  a  doctor,  and 
so  told  the  owner  over  the  'phone,  and  asked 
the  latter  to  send  him  a  prescription  that  he 
might  get  filled  and  give  to  the  horse,  but 
Just  at  that  time  he  was  cut  off  and  received 
no  reply  from  the  prosecuting  witness;  that 
thereafter  the  horse  seemed  to  improve,  al- 
though he  would  neither  eat  nor  drink,  and 
about  7  o'clock  in  the  evening  he  started 
from  Newark  and  drove  the  horse  slowly 
back  to  the  city,  arriving  at  the  stable  about 
half  past  10  o'clock ;  that  the  wet  condition 
of  the  horse  was  due  to  being  caught  in  a 
shower  of  rain  when  near  the  city ;  that  be 
drove  the  horse  very  slowly,  both  going  and 
coming,  and  did  not  abuse  him  in  any  way. 
This  latter  testimony  was  corroborated  by 
a  witness  who  was  with  him  on  the  occasion. 
Two  veterinary  physicians  who  prescribed 
and  attended  to  the  horse  testified  that  the 
horse,  in  their  opinion,  from  observation  and 
history  of  the  case,  died  from  exhaustion. 
Two  expert  veterinary  physicians,  on  the 
part  of  the  defendant,  testified  that  the  symp- 
toms testified  to  in  their  hearing  Indicated  to 
their  minds  that  the  horse  died  from  acute 
indigestion,  foUowed  by  enteritis  and  peri- 
tonitis. 

Argued  before  LORE,  a  J,,  and  PENNB- 
WILL  and  BOYGB,  JJ. 

Robert  H.  Richards,  Dep.  Atty.  Gen.,  and 
John  F.  Neary,  for  the  State.  W.  W* 
Knowles,  for  defendant 

LORE,  C  J.  (charging  Jury).  Walter  Rad- 
cllff,  the  defendant,  is  charged  in  this  indict- 
ment with  misusing  a  horse  which  it  is  al- 
leged came  into  his  possession  under  a  con- 
tract of  hire  with  the  owner  of  the  horse, 
Herbert  White,  and  that  the  misuse  was  of 
such  a  character,  as  alleged  in  the  indict- 
ment, that  tbe  horse  was  greatly  injured 
and  died,  and  that  thereby  the  said  owner 
lost  the  use  of  tbe  horse.  The  indictment  to 
foimd  tmder  a  statute  passed  April  27,  1891 
(Laws  1891,  p.  606,  c.  267),  which  reads 
thus:  "That  if  any  person  having  the  care, 
custody,  possession  Or  ose  of  a  horse,  geld- 
ing, mare,  oolt,  ass  or  mule,  under  and  by 
Tirtne  of  a  contract  with  tlie  owner  or  legal 
proprietor  thereof  to  hire  the  same,  shall  so 
ride,  drive  or  negligently  and  cardessly  use 
or  care  for  the  same  as  to  kill  or  cause  the 
death  or  injury  or  damage  to  such  horse, 
gelding,  mare,  colt,  ass  or  mole  whereby  the 
owner  or  legal  proprietor  thereof  is  deprived 
of  the  use  of  the  same,"  etc.  The  defendant 
in  this  case  does  not  deny  that  he  had  pos- 
session of  the  horse,  and  the  use  of  it,  by 
reason  of  a  contract  for  hire  with  the  owner, 
Herbert  White,  nor  does .  he  deny  that  be 
drove  the  horse,  or  that  the  horse  died  aftet 
he  had  been  used  by  him.  But  he  does  deny 
— and  that  is  his  defense — ^tbat  the  alleged 
death  or  injury  to  the  horse,  whereby  the 
owner  lost  the  use  of  it,  was  caused  by  any 
misuse  on  ids  part    He  claims  tiiat  he  did 
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not  mlaose  the  bone,  and  to  that  point  par- 
tlctilarly  In  tbia  case  yonr  attention  la  di- 
rected. In  order  to  convict  the  defendant, 
you  should  be  aatlsfled  from  the  evidence, 
beyond  a  reasonable  doubt  that  the  death  or 
injnry  by  reason  of  which  the  owner  was 
deprived  of  the  use  of  the  horse  resulted 
from  the  misuse  of  the  horse  on  the  part  of 
the  defendant ;  that  within  the  terms  of  the 
statute  he  so  rode,  drove,  or  negligently  and 
carelessly  used  the  same  as  to  cause  the 
death  or  injury  or  damage  complained  of. 
If  you  sliaU  be  satlsfled  beyond  a  reasona- 
ble doubt  that  said  injury  or  death  did. re- 
sult from  his  misuse  as  described  in  the  in- 
dictment, then  your  verdict  should  be  guilty. 
But  if  you  are  not  satisfied  that  the  death 
or  injury  resulted  from  such  misuse  as  al- 
leged in  the  indictment,  but  from  some  other 
cause,  as,  for  instance,  from  disease,  for 
which  be  is  not  accountable^  your  verdict 
should  be  not  guilty. 

Verdict,  not  guilty. 


(S  Pen.  (1) 

STATE  V.  RATLEDOB. 

IConrt  of  Oeneral  Sessions  of  Delaware.    New 

Castle.    Sept  23,  1904.) 

UBBAXIVI    AND    BATTEBT— tVIDENCE— RELKVAII- 
or— ltAIEalAI«ITT. 

1.  In  a  prosecution  for  assault  and  battery,  ev- 
idence that  prosecutor  had  brought  a  civil  ac- 
tion for  damages  against  defendant  for  the  same 
assault  that  ne  had  sought  to  have  defendant 
removed  from  his  office  as  state  detective,  and 
that  he  had  had  certain  charges  published 
against  defendant  for  the  pui'pose  of  influen- 
omg  the  jury  against  him  when  the  case  should 
come  for  trial,   was  inadmissible. 

2.  In  a  prosecution  for  assault  and  battery, 
a  question  us  to  whetlier  prosecutor  did  not  say 
to  auotlier  that  he  had  brought  the  proceeding 
before  Judge  C,  because  he  was  a  Democrat, 
and  had  gotten  U.  to  represent  him,  because  he 
was  a  Democrat  and  that  prosecutor  thought 
the  two  would  be  able  to  fix  defendant  was  ir- 
relevant. 

James  P.  Rftledge  was  indicted  for  as- 
sault and  battery.    Verdict  of  not  guilty. 

Ttae  defendant  was  Indicted  at  this  term 
tot  an  asaault  upon  one  Oharlea  W.  OriSen- 
berg  at  Glasgow,  In  Fencader  Hundred,  on 
the  8th  day  of  August  iSOi,  in  the  store  of 
Samuel  Alrichs,  where  the  Regular  Repub- 
lican primary  election  for  del^ates  to  the 
state  convention  was  being  held.  The  pros- 
ecnttng  witness  testified  tliat  he  was  sitting 
on  the  counter  in  said  store,  and  that  the 
defendant  and  two  or  three  others  were 
standing  aroimd  near  liim  conversing  about 
the  manner  in  which  the  ticket  for  delegates 
tiad  beoi  made  up,  and  that  he  (Grlffenberg) 
became  angry  and  remarked,  "Do  you  Union 
Republicans  think  you  have  a  right  to  vote 
here  to-day?"  accompanying  the  remark  with 
a  gesture  or.  wave  of  the  hand  towards  a 
group  of  men  including  the  defendant;  that 
thereupon  the  defendant  stepped  up  to  the 
prosecuting  witness  and  bit  lilm  a  blow  with 


bis  clenched  fist  on  tlie  left  diesk,  fron 
which  he  suffered  pain  for  several  days; 
that  the  prosecuting  witness  then  said  to  the 
defendant  "7ou  will  have  this  to  pay  for," 
to  which  the  defendant  replied,  "Well,  if 
I've  got  it  to  pay  for.  If  you  say  so  I  will  give 
you  some  more  and  pay  for  it  all  together." 
There  was  some  conflict  of  testimony  as  to 
whether  the  defendant  strock  the  prosecuting 
witness  with  his  open  hand  or  clenched  fist 
The  defendant  testified  that  when  OrifCen- 
berg  made  the  gesture  towards  him  be  im- 
mediately struck  the  former  a  light  blow, 
tbiuking  OriSenberg  intended  to  strike  him, 
and  that  the  assault  on  his  own  part  was 
merely  to  resent  the  insulting  conduct  of 
Grlffenberg.  The  defendant  could  not  say 
positively  whether  his  hand  was  open  or 
closed  when  the  blow  was  delivered. 

Argued  before  LORE,  0.  J.,  and  FENNE- 
WILL  and  BOYCE,  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  for  the 
State.    David  J.  Relnhardt  for  defendant 

The  defendant's  connsd,  in  the  course  of 
bis  cross-examination  of  the  prosecuting 
witness,  asked  the  latter  whether  be  had 
brought  a  civil  action  for  damages  against 
the  defendant  Ratledge,  for  the  same  as- 
sault for  which  the  defendant  was  being 
tried.  This  was  objected  to  by  the  Attorney 
General  as  Irrelevant 

Mr.  Relnhardt  contended  that  the  testi- 
mony was  admissible  in  mitigation  of  the 
fine  which  might  be  imposed,  should  the  de- 
fendant be  convicted:  also  as  showing  mal- 
ice on  the  part  of  the  complainant — citing 
8  Cyclopedia  of  Law  and  Procedure,  tit  "As- 
sault and  Battery,"  p.  167;  Tatnall  t.  Court- 
ney, 6  Houst  434. 

LORE,  C.  J.  We  think  the  question  is 
not  admissible,  and  sustain  the  objection. 

The  witness  was  then  asked  if  he  had  not 
also  filed  charges  with  the  Attorney  General, 
seeking  to  remove  Mr.  Ratledge  from  his 
office  as  state  detective.  Objected  to  by  At- 
torney General  as  immaterial. 

LORE,  C.  J.  We  think  the  question  is  in- 
admissible. 

Q.  Did  you  not  also  have  those  charges 
published  widely  in  the  newspapers  for  the 
purpose  of  influencing  the  Jury  against  Mr. 
Ratledge  when  the  case  should  come  ap  for 
trial?  Objected  to  by  the  Attorney  General 
as  inunaterial. 

LORE,  C.  J.  We  think  it  U  not  admissi- 
ble. 

Q.  Did  you  not  between  the  8th  and  12th 
of  AnguBt,  in  the  city  of  Wilmington,  near 
Eleventh  and  West  streets,  say  to  Pierce 
Gould,  in  response  to  a  question  of  his  as 
to  why  you  brought  this  action,  that  yoo 
brought  it  before  Judge  Cochran  because  he 
was  a  Democrat,  and  you  got  Irving  Handy 
to  represent  you  because  he  was  a  Democrat 
and  you  thought  the  two  of  them  and  yon 
would  be  able  to  fix  Jim,  or  words  to  tliat 
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effect?    Objected  to  by  Attorney  General  as 
immaterlaL 

LORB,  O.  3.  We  think  the  question  is  not 
admissible.  It  does  not  bear  upon  tbe  fact 
of  whether  any  assanlt  was  committed  that 
day  at  all,  and  Is  therefore  Irrelevant 

Tbe  court  gave  the  usual  charge  in  assanlt 
and  battery  cases. 

Verdict,  not  guilty. 


<5  Pen.  100) 

LEWIS  T.  STATE. 

(poart'  of  General  Session^  of  Delaware.    New 

Castle.    Sept  SO,  1904.) 

OBimNAI.  lAW— JXTSTICE   Or  THE   PEAOB— COH- 
VICriON—BECOBD— JUDGMENT. 

1.  A  justice's  record  in  a  criminal  case,  mere- 
ly sbowine  that  defendant  was  ordered  to  ^ay 
a  fine  of  50  cents  and  costs,  witliout  showing 
the  justice's  detei'mination  of  the  case  or  judg- 
ment was  insufficient  to  sustain  the  conviction. 

Certiorari  to  review  a  conviction  of  Evan 
Lewis  of  an  ofFense  by  a  Justice  of  tbe 
peace.    Reversed. 

Argued  before  LORE,  0.  J.,  and  PEN- 
KEWILL,  J. 

Phillip  G.  Garrett,  for  exceptant  Her- 
bert H.  Ward,  Atty.  Gen.,  for  the  State. 

This  was  a  criminal  prosecution  before  a 
justice  of  the  peace.  The  exception  relied 
upon  was  that  tbe  record  of  the  Justice 
disclosed  that  he  simply  ordered  tbe  defend- 
ant to  pay  a  fine  of  50  cents  and  costs, 
and  there  was  no  entry  showing  that  tbe 
defendant  was  adjudged  guilty  of  any  crime 
by  tbe  Justice. 

Mr.  Ward.  While  the  record  does  not 
positively  state  that  the  Justice  did  come< 
to  a  conclusion,  it  does  appear  that  be  did 
fine  the  defendant,  which  must  necessarily 
Involve  a  Judgment  or  verdict. 

LORE,  O.  J.  We  think  tbe  record  of  tbe 
Justice  ought  to  show  some  determination 
by  him.  It  Is  not  sufficient  merely  to  show 
that  he  fined  him,  without  showing  bis  deter- 
mination or  Judgment. 

Let  tbe  Judgment  below  be  reversed. 


0PMI.M) 

In  re  WALSH. 

{Superior  Court  of  Delaware.     New  Oastle. 
Sept  26,  1904.) 

ICOBrGAaXS— BATISrAOTldN— BRTBT   OV   BSCOBD 
— OBDBB  lO  SUOW  CAUSK— KETURN. 

1.  Where  a  sheriff  ^returned  a  rule  to  show 
cause  why  a  mortgage  should  not  be  satisfied 
on  the  record  "non  est  inventus,"  It  should  be 
amended  so  as  to  show  a  return  of  "nihil  hab- 
et"  in  accordance  with  the  proper  return  of 
writs  of  scire  fa^^as. 

Petition  of  Catharine  Walsb  to  have  a 
mortgage,  executed  by  her  to  Bernard  Walsb 
and  another  and  recorded,  marked  satisfied 
on  tbe  record. 

A  rule  to  ahojr  cause  was  issued  in  fi&ii 
case,  returnable  the  2Ctb  day  of  September, 
68A.— «0 


1904.   The  sheriffs  retnm  upon  said  mie  was 
"non  est  inventus." 

Argued  before  LORE,  O.  J.,  and  PEN- 
NEWILL  and  BOYOE,  JJ. 

Walter  H.  Hayes,  for  petitioner. 

Mr.  Hayea  Tbe  statute  prov4deB  that  tbe 
writ  shall  be  served  as  now  provided  by 
law  in  cases  of  scire  facias.  Query:  Should 
not  the  sheriff's  return  be  "nihil  habet"? 

LORE,  C.  J.  Let  tbe  sheriff's  return  be 
amended  to  conform  to  the  return  made  In 
scire  facias,  to  wit,  "nihil  babet" 


(6  P«n.  17) 

In  re  RICKARDS  et  aL 

(Goort  of  General  Sessions  of  Delaware.    Sos- 
sex.    April  8,  1904.) 

BOADB— BETnan  of  couassioNBBS. 
1.  In  a  county  where  the  statute  provides  that 
the  width  of  a  private  road  shall  be  25  feet 
the  return  of  uie  commissioners  laying  out 
such  a  road  need  not  give  its  width,  in  the  ab- 
sence of  a  statute  expressly  requiring  it 

Petition  of  James  K.  Rickards  and  a  pri- 
vate load  In  Baltimore  Hundred,  Sussex 
county.  Heard  on  objection  to  the  return 
of  tbe  commissioners.    Return  confirmed. 

Argued  before  LORE,  a  J.,  and  SFBTT- 
ANGE  and  BOYCE,  JJ. 

Woodbum  Martin,  for  petitioners.  Joseph 
L.  Cahall,  for  respondents. 

Mr.  Cahall  objected  to  tbe  return  of  tbe 
commissioners,  on  the  ground  that  It  failed 
to  designate  the  width  of  tbe  road,  bat  only 
gave  the  courses,  distances,  adjacent  land- 
owners, and  tbe  termini;  nor  was  tbe  width 
shown  on  the  plat  which  accompanied  the  re- 
turn. They  must  show  that  the  statute  la 
complied  with,  and  the  report  must  be  com- 
plete in  Itself.  No  contention  is  made  that 
It  is  necessary  for  the  commissioners  to  set 
out  on  the  plat  Itself  that  tbe  road  is  26 
feet  wide.  Inasmuch  as  the  statute  says 
that  they  must  make  a  return  of  their  pro- 
ceedings, they  must  affirmatively  set  out 
in  the  return  that  all  the  provisions  of  tbe 
statute  have  been  complied  with,  and  that 
they  have  laid  out  the  road  in  compliance 
with  tbe  law.  Rev.  Code  1852,  amended  in 
1893,  p.  603. 

BOYCE,  J.  The  statute  requires  all  putn 
lie  roads  hereafter  to  be  laid  out  In  Kent 
and  Sussex  counties  to  be  30  feet  and  pri- 
vate roads  to  be  25  feet,  wide.  A  different 
provision  is  enacted  for  New  Castle  county. 
Do  you  know  of  any  case  in  this  county 
where  it  has  been  held  that  tbe  commission- 
ers must  in  their  return  designate  tbe  width 
of  the  road? 

Mr.  Cahall.  I  do  not  recall  any  case,  but 
if  objection  were  made  to  it;  I  contend  It 
wonld  be  fatal. 

BOYCE,  J.  Tbe  statute  fixes  the  widths 
of  roads  to  be  laid  out  In  this  county,  and 
it  imposes  certain  duties  upon  the  commls- 
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sionen  appointed  thereoader.  Certain  things 
are  required  to  be  set  forth  In  the  return 
of  their  proceedings,  but  not  the  width  of 
the  road.  The  return  In  this  case,  so  far  as 
It  has  been  shown  to  us,  seems  to  me  to  be 
in  full  compliance  with  the  requirements  of 
the  statute. 

SPRTTANCE,  J.  In  New  Oastle  county 
it  Is  absolutely  necessary  that  the  width 
of  the  road  should  be  set  out.  They  have  a 
loazlmum  and  a  minimum  for  their  action 
In  that  regard.  But  when  you  come  to  Kent 
and  Sussex  counties,  "all  public  roads  here- 
after laid  out  shall  be  thirty  feet  wlde^" 
and  there  Is  no  discretion  there. 

Mr.  Cahall.  Suppose  they  had  not  com> 
piled  with  the  statute? 

LOBE,  C.  J.  If  yon  show  that,  that  Is 
another  thing.  In  the  face  of  the  statute, 
which  says  it  shall  be  25  feet  wide,  and 
there  being  nothing  to  show  that  they  have 
not  complied  with  the  statute^  we  think 
this  return  is  sufficient.  There  Is  nothing  to 
Indicate  that  the  width  should  be  set  out. 
There  Is  no  reason  for  It  In  this  county,  but 
there  Is  In  New  Castle  county,  for  there 
the  commissioners  have  discretion  from  26 
feet  to  40  feet  Here  and  in  Kent  county 
It  is  mandatory  that  all  public  roads  shall 
be  SO  feet  wide  and  all  private  roads  25 
feet 

Let  the  return  be  confirmed. 


(t  Pen.  101) 

STATE  V.  DAT, 

(Court  of  General  Sessions  of  Delaware.    New 
Casde.    Sept  30,  1904.) 

'CBIUINAI,    lAW— AUTBEFOIS    OONVXCT— TBIA1<— 

EVIDENCE. 

'  1.  On  trial  of  a  plea  of  former  conviction,  a 
question  asked  of  defendant  whether  he  had 
any  other  altercation  of  any  kind  with  prosecu- 
tor on  a  certain  day,  or  any  other  day,  except 
the  one  which  was  tlie  basis  of  the  former  con- 
viction, was  not  objectionable,  as  calling  for 
the  opinion  of  the  witness  or  for  a  oonclnsion 
of  fact. 

2.  On  the  trial  of  a  plea  of  former  conviction 
filed  to  an  indictment  for  pointing  a  pistol, 
which  defendant  claimed  was  incinded  in  a  for- 
mer conviction  for  assault  defendant's  l>ond  for 
appearance  for  trial  in  the  prosecution  for  point- 
ing a  pistol  was  admissible. 

8.  A  plea  of  former  conviction  cannot  be  sus- 
tained, unless  the  crime  for  which  defendant 
was  previously  convicted  was  the  same  in  fact 
as  that  for  which  he  was  sought  to  be  tried,  or 
was  necessarily  included  therein. 

Albert  Day  was  Indicted  for  pointing  a 
gun  or  pistol  at  prosecutor,  and  pleaded  not 
guilty  and  also  former  conviction  on  trial  of 
plea  of  former  conviction.  Verdict  for  de- 
fendant 

The  defendant  pleaded  not  guilty,  and  also 
filed  a  plea  in  bar  setting  forth  a  conviction 
before  a  Justice  of  the  peace  of  assault  and 
battery,  which  charge  he  claimed  Included 


J! 


3.  See  Crimiiua  Law,  ToL  14,  Cent  Die  Zl  382, 
887. 


that  of  pointing  the  pistol,  being  a  part  of 
the  same  transaction,  all  the  facts  concern- 
ing which  were  before  the  Justice  at  the 
time.  The  state  filed  a  replication,  denying 
that  It  was  the  same  assault  or  was  in- 
cluded In  it  and  the  defendant  filed  a  simili- 
ter. The  question  submitted  to  th»  Jury  was 
whether  the  pointing  of  the  pistol  was  a  nec- 
essary part  of  the  assault  and  battery  for 
which  the  defendant  had  been  tried  and 
convicted. 

Argued  before  LORE,  O.  J.,  and  PESNNB- 
WILL  and  BOTCH,  JJ. 

Herbert  H.  Ward  and  Edward  6.  Brad- 
ford, Jr.,  for  the  State.  Walter  H.  Hayes, 
for  defendant 

The  record  of  the  Justice  was  admitted  In 
evidence  on  the  part  of  the  defendant  and 
the  defendant  testified  that  the  only  assault 
and  battery  committed  upon  the  prosecutlDg 
witness,  J.  H.  Maha^ey,  Jr.,  was  the  one 
shown  by  the  record  of  the  Justice.  The 
defendant  was  then  asked  by  bis  counsel  the 
following  question:  Q.  Without  giving  any 
facts,  answer  this  question  "Tes"  or  "No." 
Tou  are  charged  here  in  an  indictment  with 
pointing  a  pistol  at  Mr.  Mahaffey  on  the  10th 
of  July,  1804.  Did  you  have  any  other  alter- 
cation of  any  kind  with  Mahaffey  on  tbat 
day,  or  on  any  other  day,  except  the  one  in 
the  charge  of  assault  and  battery  testified 
to  that  day  before  Esquire  Hollis?  (Objected 
to  by  the  Attorney  General,  on  the  ground 
tbat  It  was  calling  for  the  opinion  of  the 
witness  and  for  a  conclusion  of  fact  Ob- 
jection'overruled.)    A.  No,  sir;   nothing  else. 

By  agreement  of  counsel  the  stenographic 
report  of  the  evidence  taken  before  the  Jus- 
tice was  admitted  In  evidence  and  read  by 
defendant's  counsel  to  the  Jury. 

The  defendant  then  rested,  and  the  Attor- 
ney General  called  the  Justice  of  the  peace, 
George  H.  Hollis,  and  asked  him  the  follow- 
ing questions:  Q.  Will  you  look  at  this  bond 
which  I  had  you,  and  state  whether  or  not 
that  is  the  bond  which  was  given  by  the 
defendant,  Day,  upon  this  record,  whl<di  you 
have  stated  was  the  record  of  the  charge  for 
pointing  a  pistol.  (Objected  to  by  counsel 
for  defendant  as  irrelevant  Objection  orer- 
ruled.)    A.  Tes,  sir. 

The  above  bond  was  then  offered  in  evi- 
dence by  the  state;  the  Attorney  General 
stating  that  the  bond  was  fOr  the  appearance 
of  the  defendant  at  the  present  t&cm,  and 
that  the  state  desired  to  follow  np  the  rec- 
ord of  the  Justice  and  connect  the  bond  with 
the  case  now  before  the  court  (Objected  to 
by  defendant's  counsel,  and  admitted  by  the 
court) 

LOBE,  O.  J.    We  think  H  is  admiaBible. 

Mr.  Ward.  I  offer  In  evidence  the  record 
of  the  Justice  of  the  peace  of  the  pointing 
of  the  pistol.  (Objected  to  by  counsel  for 
defendant  as  Irrelevant) 

LORE,  C.  J.  We  think  tt  is  admissible. 
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A  second  bond  glren  by  the  defendant  waa 
offered  In  evidence  by  the  state  and  admitted 
over  the  objection  of  defendant's  counsel. 

Defendant's  Prayers. 

Tbe  defendant  prayed  the  court  to  instruct 
the  Jury: 

(1)  That  they  find  for  the  defendant  be- 
cause  the  charge  contained  in  the  indictment 
is  necessarily  included  In  and  constitutes  a 
part  of  the  charge  for  assault  and  battery, 
for  which  be  was  tried  and  fined  by  a  court 
of  competent  Jurisdiction  on  the  24:th  of 
August.  Clark  on  Criminal  Procedure,  402; 
State  T.  Townsend,  2  Har.  277;  State  T. 
Cooper,  13  N.  3.  Law,  861,  872-376,  25  Am. 
Dec.  490;  People  v.  Defoor,  100  Cal.  150,  34 
Pac.  642. 

(2)  That  if  the  Jury  have  a  reasonable 
doubt  as  to  the  above  proposition,  this  being 
a  criminal  case,  the  defendant  is  entitled  to 
the  benefit  of  it 

LORE,  C.  J.  This  Is  not  a  question  of 
guilty  or  not  guilty,  but  whether  tbe  assault 
and  battery  Includes  of  was  the  same  trans- 
action as  the  pointing  of  the  pistol;  whether 
the  pointing  of  the  pistol  was  a  part  of  tbe 
same  transaction  for  which  the  defendant 
was  tried  and  fined  In  the  court  below. 

Prayers  for  the  State. 

Counsel  for  the  state  prayed  the  court  to 
instruct  the  jury  that  the  pointing  of  the 
pistol  and  the  assault  and  battery  were  two 
distinct  and  separate  transactions,  entirely 
Independent  of  each  other;  that  the  facts 
that  go  to  make  up  the  one  form  no  part  in 
the  completion  of  the  other.  Clark  on  Crim- 
inal Procedure,  404;  State  v.  Inness,  53  Me. 
536;  Boswell  t.  State,  20  Pla.  869;  State  v. 
HodgMns,  42  N.  H.  474;  Carter  v.  McClaugh- 
ry,  183  U.  S.  365,  22  Sup.  Ct  181,  46  L.  Sd. 
236. 

LORB,  O.  3.  (charging  Jury).  Albert  Day, 
tbe  defendant  Is  indicted  for  pointing  a  pis- 
tol at  one  J.  H.  MahafF^,  Jr.  He  has  inter- 
posed as  a  plea  in  bar  to  that  indictment 
that  he  was  heretofore  convicted  of  the  of- 
fense with  which  he  is  now  charged  in  a 
trial  that  was  had  before  a  Justice  of  tbe 
peace,  George  H.  Hollis,  for  an  assault  and 
battery,  and  that,  having  been  so  convicted, 
he  is  not  liable  to  be  convicted  in  this  case; 
nor  may  be  be  a  second  time  put  in  peril  or 
punished  for  tbe  same  offense.  In  order  to 
avail  himself  of  that  plea,  we  will  state  to 
yon  wbat  the  law  requires,  as  laid  down  in 
the  case  of  State  v.  Townsend,  2  Har.  277. 
"To  plead  autrefois  convict  with  effect  the 
crime  must  be  the  same  In  fact  for  which 
the  defendant  was  before  convicted,  or  must 
be  necessarily  Included  in  tbe  former."  The 
defendant  claims  that  it  was  included  in  the 
former,  that  in  the  trial  for  assault  and  bat- 
tery before  Justice  Hollis  this  whole  matter 
waa  gone  Into,  and  that  this  offense  was  in- 
cluded. 

If  you  find  as  a  matter  of  fact  from  the. 


evidence  which  has  been  adduced  in  this 
case,  that  the  pointing  of  this  pistol  was  in- 
cluded and  was  a  necessary  part  of  the  as- 
sault then  alleged  to  have  been  made  by  Al- 
bert Day  upon  J:  H.  Mahaffey,  Jr.,  then 
the  defense  of  former  conviction  would  avail, 
and  your  verdict  should  be  for  the  defend- 
ant; otherwise,  your  verdict  should  be  for 
the  state.  You  are  only  impaneled  in  this 
case  to  ascertain  whether  or  not,  from  the 
facts  and  the  law  as  laid  down  to  you  by 
the  conrt,  the  defendant  has  been  convicted 
of  the  same  offense  before,  or  of  an  offense 
including  this,  and,  if  be  has,  your  verdict 
should  be  for  him.  If  he  has  not  as  the 
facts  are  disclosed  before  you  and  upon  the 
law  as  we  have  stated  it  to  yon,  tben  your 
verdict  should  be  that  be  has  not  been  ao 
convicted. 

Yerdict  for  defendant. 


STATB  V.  DYER. 


(5  Pen.  88) 


(Court  of  General  Sessions  of  Delaware.    New 
Castle.    Sept.  21,  1904.) 

ASSAUIT  AND  BATTEBT— TSA.VELEBS  OIT  HIOB- 
WAT— CONIMOnHO    EVIDENCE. 

1.  A  Justice  of  the  peace  is  incompetent  to  tea-' 
tify  to  a  statement  made  b;  the  prosecuting 
witness  at  a  hearing  liefoie  such  jnstioe,  in- 
volring  the  same  state  of  facts  as  the  case  on 
trliil,  in  which  such  prosecuting  witness  was  the 
defendant  for  the  purpose  of  contradicting 
him. 

2.  Wliere  one  traveling  in  a.  veltide  under- 
takes to  i>asR  another  on  the  highway,  he  mUst 
take  reasonable  care  not  to  injure  the  other: 
but  if  such  traveler  is  resisted  or  attacked,  be 
is  entitled  to  tise  such  force  as  may  be  reasour 
ably  necessary  to  defend  bis  person  or  property 
from  such  attack. 

3.  Where  defendant  departed  from  a  pnbHe 
highway  and  drove  on  the  private  property  of 
prosecutor,  and  in  passing  uim  struck  prosecu- 
tor with  a  whip,  she  was  guilty  of  assault  and 
battety. 

4.  where  there  is  a  ooaflict  in  the  evidence, 
it  is  the  jury's  duty  to  reconcile  the  same,  if 
possible;  otherwise,  they  are  required  to  give 
credit  to  such  testimony  as  they  believe,  under 
all  the  circumstances,  is  most  entitled  to  ciedik 

Prosecution  for  assault  and  battery  against 
Margaret  Dyer.    Verdict  not  guilty. 

'Tbe  defendant  a  young  white  woman, 
w;as  indicted  at  this  term  for  an  assault  and 
battery  upon  one  Christopher  Greer  on  the 
17th  day  of  June,  1904.  Tbe  prosecuting 
witness  testified  that  on  tbe  date  in  ques- 
tion, while  he  was  standing  in  front  of  his 
mother's  farm,  "The  Bnttonwoods,"  near  the 
city  of  New  Castle,  on  a  strip  of  grass  4^ 
feet  from  tbe  public  road,  tbe  defendant  was 
driving  along  in  her  carriage,  and  pulled 
her  horse  In  towards  where  be  was  standing, 
and  drove  directly  down  upon  bim;  that 
in  order  to  ward  off  tbe  horse  and  prevent 
being  mn  over,  be  threw  up  his  band,  but 
did  not  hit  the  borse  or  take  hold  of  tbe 
bridle.    Tbe  defendant  thereupon  took  out 

If  2.  Sea  Assault  and  Bstterr,  voL  4.  Cent   Dig- 
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ker  whip  and  Btrnck  blm  •  seTere  blow 
across  tbe  back.  The  defendant  stated  tiiat 
she  was  drlTing  along  within  proper  limits 
of  the  public  road,  and  that  when  she  came 
up  near  the  prosecuting  witness  the  latter 
grabbed  the  bridle  of  her  horse  and  attempt- 
ed to  stop  it;  that  she  thereupon  leaned  out 
of  the  carriage  and  cut  at  him  with  the 
whip,  whereupon  he  grabbed  her  by  the 
arm;  that  she  then  Jumped  to  the  opposite 
side  of  her  carriage  and  drove  on. 

Argued  before  FENNBWIIiL  and  BOYCBl 
JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  for  the 
State.    W.  H.  Cooper,  for  defendant 

George  H.  Hollls,  a  Justice  of  the  peace 
for  New  Castle  county,  was  sworn  as  a  wit- 
ness for  the  purpose  of  contradicting  a  state- 
ment made  by  the  prosecuting  witness  at  a 
hearing  before  said  Justice  involTlng  the 
same  set  of  facts  as  in  the  case  on  trial,  but 
in  which  the  prosecuting  witness  was  the 
defendant. 

Attorney  General  Ward  objected  to  the 
competency  of  the  Justice  under  the  rulings 
of  this  court;  he  being  a  Judicial  officer,  and 
not  permitted  to  testify  to  statements  or 
transactions  taking  place  during  a  hearing 
before  him. 

PBNNBWILL,  J.  Under  the  decisions  of 
this  court  the  Justice  Is  not  iiermitted  to 
testify  to  such  statements. 

PENNEWIIIi,  3.  (charging  Jury).  In  this 
case  Margaret  Dyer  is  charged  with  having 
committed,  in  the  month  of  June  last,  in  this 
county,  an  assault  and  battery  upon  Chris- 
topher Greer.  An  assault  Is  an  attempt  to 
do  violence  to  the  person  of  another,  with 
the  means  at  hand  of  carrying  the  intention 
into  execution.  A  battery  is  the  actual  in- 
fliction of  the  injury.  It  Is  conceded  on  both 
sides  that  Forester  avenue,  opposite  Greer's 
home,  where  the  assault  is  alleged  to  have 
been  committed,  is  a  public  highway;  and 
we  say  to  you  that  a  public  highway  is  open 
in  all  its  length  and  breadth  to  the  reasona- 
ble, common,  and  equal  use  of  the  public, 
on  foot  or  In  vehicles.  Where  one  travell|ig 
In  a  vehicle  undertakes  to  pass  another  In 
the  public  highway,  he  must  take  reasonable 
care  to  exercise  that  right  so  as  not  to  in- 
jure another.  But  if  a  traveler  be  resisted 
or  attacked  by  another  while  traveling  along 
the  highway,  such  traveler  has  a  right  to 
use  such  force  as  may  be  reasonably  neces- 
sary to  defend  bis  person  or  property  from 
such  attack.  If  yon  believe  from  the  tes- 
timony that  the  defendant  departed  from 
the  public  highway  upon  the  occasion  in 
question,  and  drove  upon  the  private  prop- 
erty of  Greer,  and  in  passing  struck  the 
prosecuting  witness,  as  alleged,  and  that 
said  act  was  not  in  necessary  defense  of  ber 
person  or  property,  she  would  be  guilty  of 
the  offense  charged. 

Where  there  is  a  conflict  of  testimony,  it  la 


your  duty  to  reconcile  that  conflict  If  yon 
can.  If  you  cannot  reconcile  It,  you  must 
give  credit  to  snch  testimony  as  you  believe, 
under  all  the  circumstancea.  Is  most  entitled 
to  credit  Having  stated  to  you  what  con- 
stitutes the  offense  of  an  assault  and  bat- 
tery, and  also  the  law  as  it  relates  to  the 
highway,  so  far  as  this  case  is  concerned. 
It  Is  now  for  you,  from  the  evidence  be- 
fore you,  to  determine  whether  the  defendant 
is  guilty  of  the  assault  and  battery,  or  not 
guilty.  If,  after  a  careful  consideration  of 
the  evidence,  there  Is  a  reasonable  doubt  in 
your  minds  as  to  the  guilt  of  the  defendant 
that  doubt  should  inure  to  the  benefit  of  the 
accused. 

Yerdlct  not  guUty. 


CM  R.  I.  HD 

HUTCHINSON  v.  GLASKB,  City  Treasurer. 

(Supreme  Court  of  Rhode  Island.    July  26* 

1904.) 

irUNICIPAt.  COBPOaATIONS— DBFECTIVK  HTBLBU) 
— IRJUans   TO    TBAVEI.EBS— RBOUOXnCB 

— NOTicB— QUMTioH  rot  ru*r.    . 

1.  Where  plaintiff  was  injured  by  bis  vehicle 
sinking  two  or  three  feet  into  the  highway  at  a 
point  immediately  over  where  a  sewer  trench 
had  been  dug,  one  of  plaintiCa  witnesses  tes- 
tifying that  it  was  at  a  place  where  the  sheeth- 
iog  used  in  the  construction  of  the  sewer  bad 
been  pulled  out  the  9ue8tion  of  defendant's  neg- 
ligence was  for  the  jnry, 

2.  Where  plaintiff  was  injured  by  a  detect  in 
a  highway,  conaiatinx  of  the  dty^s  failure  to 
properly  refill  a  sewer  trench  dug  in  the  street 
the  dty  was  not  entitled  to  notfoe  of  such  de- 
fect 

Action  by  William  Hutchinson  against 
Walter  L.  Clarice,  as  city  treasurer,  etc.  A 
verdict  was  directed  in  favor  of  defendant 
and  plaintUt  petitions  for  m  new  trial. 
Granted.  

Argued  before  8TINBSS,  G.  J,  and  THf 
LINGHAST  and  DOUGLAS,  JJ. 

Dexter  B.  Potter;  for  plaintiff.  Francis 
Oolwell  and  Albert  A.  Baker,  for  defendant 

TILLINGHASI,  J.  We  think  this  case 
should  have  been  submitted  to  the  Jury. 
Whether  the  highway  in  question  was  rea- 
sonably safe  and  convenient  for  travelers, 
under  the  statute,  at  the  point  where  the  ac- 
cident happened,  was  not  a  question  of  law 
for  the  trial  court  to  pass  upon  under  the  evi- 
dence submitted,  but  was  a  question  of  fact 
for  the  Jury.  Bobs  v.  Ry.  Co.,  15  R.  L  148, 
1  Att  9;  McCloskey  v.  Moles,  19  R.  L  297, 
S3  Atl.  225;  Sauthof  v.  Granger,  19  R.  L 
606,  85  Ati.  300;  aarke  v.  Blectrlc  Light- 
ing Co.,  16  R.  I.  463,  465,  466,  17  AtL  69,  60. 
To  have  warranted  the  court  in  directing  a 
verdict  for  the  defendant  It  must  have 
clearly  appeared,  so  clearly  that  the  court 
could  say  as  mattor  of  law,  dther  that  the 
defendant  was  not  negligent  or  that  the 
plaintiff  was  guilty  of  negligence  which  con- 

V  2.  Sea  Municipal  Corporatloiu,  vol,  M,  C«nt.  Olf. 
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tribated  to  the  accident  Elliott  t.  Ne^rport 
Street  Railway  Co..  18  R.  I.  710,  28  Atl. 
338,  31  Atl.  604,  23  L.  R.  A.  208.  And  we 
do  not  tblnk  tbat  eltber  of  tbese  propositions 
was  sufficiently  clear  to  warrant  tbe  conrt 
In  taking  sucb  action. 

It  appeared  In  evidence  tbat  a  sewer  had 
recently  been  constmcted  In  said  highway 
by  the  city,  and  considerable  evidence  was 
offered  tending  to  show  tbat  two  of  the 
wheels  of  the  wagon  on  which  the  plaintiff 
was  riding  suddenly  sank  Into  the  grovmd  to 
a  depth  of  two  or  three  feet  at  a  point  Im- 
mediately over  where  some  part  of  the 
newer  trench  had  been  dag;  one  witness 
testifying  that  It  was  at  the  place  where 
tbe  sheathing  used  In  the  constmctlon  of 
said  sewer  had  been  pnlled  oat  In  view 
of  snch  testimony,  we  cannot  say  tbat  the 
Jniy  would  net  have  been  warranted  In  find- 
ing that  said  sewer  was  not  properly  con- 
stmcted, notwithstanding  the  evidence  of- 
fered by  tbe  defendant  to  tbe  contrary.  In 
other  words,  the  jury  would  not  necessarily 
bav6  been  condnded  in  their  finding  In  this 
case  from  the  mere  fact  that  the  defendant 
offered  evidence  tbat  said  sewer  was  con- 
structed In  the  ordinary  way,  and  that  It  was 
properly  constructed,  even  though  no  direct 
evidence  was  offered  by  the  plaintiff  that 
it  was  not  so  constructed;  for  they  mH^ 
have  found  that  sach  an  accident  as  the  one 
tn  qnestlon  conld  not  have  happened  if  the 
sewer  had  been  properly  constracted,  and 
the  work  of  refining  tbe  trench  Iiad  been 
priq>erly  done  (Seamons  T.  Fltts,  21  R.  L 
23T,  42  Atl.  863),  or,  to  State  it  differently, 
wliich  was  the  broad  question  Involved,  if 
■aid  highway  liad  been  safe  and  conven- 
ient for  travelers;  and  tbe  irfalntlff  bad  tlie 
right  to  tlie  Judgment  of  tlie  Jury  upon  these 
qoeetlons. 

2.  As  to  tbe  qoestion  of  notiee  of  tbe  ds- 
tect,  which  is  raised  by  eoonsel  -for  the  de- 
fendant, it  is  sufficient  to  say  that  if  the  ac- 
cident was  caused,  as  there  Is  evidence  that 
it  was,  by  the  failure  of  the  dty  to  properly 
refill  said  sewer  trench,  the  city  was  not 
entitled  to  any  notice  of  snob  defect  Sea- 
mons V.  Fltts,  supra;  Brooks  v.  SomervUle^ 
106  Mass.,  at  page  274;  Wileon  v.  City  of 
Troy,  135  N.  T.  96,  32  N.  B.  44,  18  L.  R.  A. 
449^  81  Am.  St  Rep.  817. 

DOUGLAS,  J.  (concurring).  There  was 
conflicting  evidence  as  to  where  the  wagon 
was  mired.  Tbe  plaintiff  and  bis  witnesses 
say  the  wheels  sank  Into  the  ground  on  the 
place  where  tbe  sewer  was  located.  In  that 
case  the  defendant  would  be  liable  If  the  in- 
security of  the  ground  was  caused  by  imper- 
fect filling,  which  was  work  done  by  the 
city.  The  jury  might  believe  this  to  be  tbe, 
fact  notwithstanding  the  evidence  of  the 
workmen  and  inspectors  tbat  the  trench  was 
properly  filled.  Some  of  the  defendant's  wit- 
nesses testified  tliat  the  place  where  the 
wagon  was  mired  was  ontslde  the  line  of 


tbe  filling,  and  on  a  part  of  tbe  roadway 
which  liad  not  been  disturbed  in  building  tlie 
sewer.  If  tills  was  the  tact  the  softening 
mnst  have  occurred  from  the  effect  of  the 
rain  on  the  frosty  ground;  and,  a*  this 
was  so  recent  tbat  notice  of  the  defect  could 
not  be  Imputed  to  the  city,  the  defendant 
would  not  be  liable.  I  think,  therefore,  tbe 
case  should  have  been  left  to  the  Jury. 

The  plalntUTs  petition  for  a. new  trial  is 
granted. 

(26  R.  I.  2»U 

FRANGIOSB  v.  HORTON  ft  HBMBNWAX. 

(Sopreme  Conrt  of  Rhode  Island.    July  20, 
1904.) 

KABTEB  ANn  BEBVAnT— IRJTrBISS  TO  BKRVA5'F— 
OBVIOITB  0AN0KB8— ASBUKEO  XIBK. 

1.  Where  plaintiff,  a  person  of  ordinary  in- 
telligence, was  employed  as  a  general  helper  In 
excavating  cellars,  etc.,  and  his  duty  was  to 
do  whatever  work  he  was  directed  by  his  em- 
ployers to  do,  he  assumed  the  risk  of  injury  by 
the  swinging  of  a  derrick  boom,  which  he  was 
working  while  a  high  wind  was  blowing;  the 
natural  effect  of  the  wind  being  open  and  ob- 
vions. 

Action  by  Emanuel  Frangiose  against  Hor- 
ton  &  Hemenway.  On  demurrer  to  the  pe- 
tition.   Sustained. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

B.  D.  Bassett  for  plaintia,  Walter  B.  Vin- 
cent for  defendant 

TILLINGHAST,  J.  This  is  tr^pasa  on 
tbe  case  for  negligence.    Tbe  declaration  seta 

out  that  on  the- day  of  November, 

1900,  and  for  a  long  time  prior  thereto,  tbe 
plaintiff  was  employed  by  defendants  as  a 
general  helper  la  gradlnc  land,  excavating 
eclats,  patting  in  fonndatloiw,  and  erecting 
a  brick  building  in  the  town  of  Cranston,  in 
wbleh  work  they  were  using  a  derrif  k,  with 
a .  boom  attadked  thereto  connected  with 
large  buckets,  {for  the  purpose  of  raising 
tbe  dirt  from  the  excavation  below,  and 
dumping  It  upon  a  bank  on  the  edge  of  said 
excavation,  and  tliat  it  was  the  duty  of  the 
plaintiff,  while  so  employed,  to  do  what- 
ever work  be  was  directed  to  do  by  the  de- 
fendants, and,  In  their  absence,  by  their 
foreman;  and  the  plaintiff  avers  that  it  was 
tbe  duty  of  tbe  defendants,  when  assigning 
him  to  a  work  which,  under  his  general  em- 
ployment was  novel  to  him,  and  the  danger 
whereof  was  not  obvious,  to  explain  to  him 
the  danger  of  said  work,  and  to  fully  in- 
form  him   In   regard   thereto.    He   further 

avers  that  on  said day  of  November 

he  was  directed  by  defendants'  foreman, 
who  was  plaintiff's  superior,  and  had  au- 
thority to  direct  Um  in  the  premises,  peremp- 
torily to  go  upon  said  bank  during  a  liigh 
wind,  and  assist  in  working  the  l>oom  of 
tbe  derrick,  by  swinging  it  by  means  of  a 

Jl.  See  Uastar  and  Serrant.  voL  H,  Cant  Dig.  H 
OS,  414. 
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rope  connected'  therewith,  to  dump  the  back- 
ets of  dirt  as  tbey  were  raised  from  the  ex- 
cavation, which  work  was  novel,  to  the 
plaintiff  and  dangerous  on  account  of  the 
high  wind,  the  danger  whereof  was  not  ob- 
vlouB,  and  that  no  notice  of  said  danger  was 
given  to  the  plaintiff  by  the  defendants' 
foreman,  as  be  was  In  duty  bound  to  do, 
but,  on  the  contrary,  the  plaintiff  was  as- 
sured by  said  foreman,  that  there  was  no 
danger  in  said  work.  The  plaintiff  further 
avers  that,  while  in  the  exercise  of  due 
care  on  his  part,  and  while  engaged  in  said 
work  as  directed,  he  was  violently  thrown 
from  his  footing  on  said  bank  by  the  swing- 
ing of  the  bbom  of  the  derrldc,  caused  by  the 
high  wind  aforesa^  and  was  dragged  over 
the  stones,  gravel,  and  ffWi  iiii.  said  bank 
by  the  rope  which  was  attached  to'ttie  boom, 
whereby  be  was  permanently  Injured^  etc. 

To  this  declaration  the  defendants  itrg^ 
demurred  on  various  grounds,  among  which 
are  the  grounds  that  it  appears  therefrom 
that  the  Injury  alleged  to  have  been  sus- 
tained was  one  of  the.  risks  of  the  employ- 
ment, and  also  that  the  danger  set .  forth 
was  an  obvious  one,  and  hence  the  plaintiff 
assumed  the  risk  thereof. 

We  think  the  demurrer  must  be  sustained. 
The  danger  of  operating  the  boom  of  the  der- 
rick In  a  high  wind  was  manifestly  an  ob- 
vious one,  and  hence  one  which  the  plaintiff 
asi^umed.  He  does  not  allege  that  he  was 
a  person  of  tender  years,  or  lacking  In  ordi- 
nary intelligence,  and  it  must  therefore  be 
presumed  kbaX  the  natural  effect  of  a  high 
wind  blowing  against  a  movable  physical 
object,  like  that  of  the  boom  which  he  was 
Set  to  operate,  was  within  his  knowledge  and 
comprehension.  PlntorelU  v.  Horton  &  Hem- 
en  way,  22  a  I.  874,  48  Atl.  142;  King  v. 
Interstate  Railway  Co.,  23  R.  I.  683,  51  Atl. 
801;  Baumler  v.  Narragansett  Brewing  Col, 
28  R.  I.  430,  60  Atl.  841;  Russell  v.  River- 
side Mills,  24  R.  I.  691,  64  Atl.  376;  Paoline 
V.  Bishop  Co.,  25  R.  I.  288,  55  Atl.  762;  Read 
V.  Warwick  Mills,  25  R.  I.  476,  56  Atl.  679. 

It  is  to  be  observed  that  the  plaintiff  al- 
leges that  he  was  employed  "as  a  generSl 
helper"  in  doing  the  various  kinds  of  work 
spedfled  in  the  declaration,  and  also  that  it 
was  his  duty,  while  so  employed,  to  do 
whatever  work  he  was  directed  by  the  de- 
fendants to  do,  and  this  being  so,  we  fall 
to  see  that  the  mere  fact  that  the  particu- 
lar work  which  he  was  called  upon  to  do 
at  the  time  he  was  injured  was  novel  to 
him  takes  the  case  out  of  the  general  rule 
that  an  employ^  assumes  the  ordinary  and 
obvious  risks  of  his  employment.  Having 
been  employed  as  a  general  helper  in  doing 
the  work  above  specified.  It  certainly  could 
not  be  successfully  claimed  that  the  particu- 
lar work  which  he  was  doing  at  the  time  of 
receiving  the  injury  was  not  Included  there- 
in; for  it  is  matter  of  common  knowledge 
that  the  working  of  the  boom  of  a  derrick 
in  the  manner  set  out  to  the  declaration  Is 


such  work  as  is  constantly  being  done  In 
connection  with  excavating  cellars,  putting 
in  foimdattons,  and  erecting  brick  buildings. 
Had  the  plaintiff  been  called  upon  to  op- 
erate some  dangerous  machine,  which  was 
new  to  him,  and  outside  of  his  general  eni- 
ployment,  and  which  was  so  constructed  that 
the  danger  thereof  was  not  obvious,  It  would 
doubtless  have  been  the  duty  of  the  defend- 
ants to  give  him  proper  Instruction  and 
warning  in  connection  therewith.  But  here 
no  such  fact  appears.  He  was  simply  direct- 
ed to  go  upon  the  bank,  and  assist  in  working 
the  boom  of  the  derrick,  by  swinging  the 
same,  by  means  of  a  rope  connected  there- 
with, BO  as  to  dump  the  buckets  of  dirt  as 
they  were  raised  from  the  excavation  below; 
and  this  was  evidently  such  a  simple  oper«^ 
tlon  that  any  person  of  ordinary  capacity, 
acting  as  a  general  helper,  jpight  properly 
be  called  upon  to  perform  it.  If  there  was  a 
high  wind  blowing  at  the  time,  the  plaintlS 
Biust  have  known  of  it  as  well  as  the  d^ 
fendkots,  and  hence  for  his  own  protection 
be  was  «iilled  upon  to  exercise  proper  care 
In  doing  said  work  in  view  of  that  fact; 
and  the  mere  tact  that  the  declaration  at 
leges  that  the  danger- was  not  obvious  to  the 
plaintiff,  when  It  is  apgarent  from  otbae  ai- 
legations  therein  that  it^  must  have  been 
obvious  to  him,  does  not  prevvit  it  from  be- 
ing demurrable.  Baumler  t.  "V^pragansett 
Brewing  Co.,    supra.  •,  , 

The  plaintiff's  counsel  have  cited  >}me^ 
ous  cases  to  the  effect  that  where  a'<erf- 
.ant  is  ordered  to  do  work  which  is  outif 
of  his  regular  employment,  and  particuliJT 
where  such  work  is  more  hazardous  tht 
that  which  he  was  employed  to  do,  he  cat 
not  be  held  to  have  assumed  the  risk  o. 
such  new  employment,  especially  when  he 
Is  assured  by  the  master  that  it  is  not  dan- 
gerous. '  Among  the  cases  cited  are  the  fol- 
lowing, viz.:     Consol.  Coal   Co.  v.  Haennl, 
149  lU.  614<  85  N.  B.  162;   Lehman  &  Sons 
Co.  V.  Siggemain,  86  111.  App.  161;  Oln.,  etc., 
Ry.  Co.  V.  Lang,  118  Ind.  578,  21  N.  E.  317- 
Chicago,  etc,  By.  Oo.  v.  Bayfield,  37  Mich 
205;  Jones  v.  Lake  Shore  Ry.,  49  Mich.  57<t 
14  N.  W.  661;  Cln.,  etc..  By.  Oo.  v.  Madder 
134  Ind.  462,  34  N.  K.  227.    We  fully  agrf 
with  the  general  doctrine  as  tlius  stated  ai 
as  laid  down  in  these  cases,'  and  onr  ov 
decisions   are  in   harmony   therewith.    Ht 
Mann    v.  Print  Works,   11  R.   I.  152.     at 
we  do  not  think  It  is  applicable  to  the  ise 
at  bar,  and  for  the  reason,  as  already  Ag- 
gested,  that  the  plaintiffs  duty  undc  bis 
contract  of  hiring  was  to  do  whate^ir  be 
was  directed  to  do  by  his  employer  a  con- 
nection with  the  kinds  of  work  hereiibefore 
specified;   and  in  view  of  this  allegaton,  we 
do  not  think  he  can  be  heard  to  say  tiat  the 
particular  work  which  he  was  called  upon 
to  perform  was  not  within  the  linetof  bis 
employment.    In  view  of  the  fact,  thjrefore, 
as  we  find  It  from  the  declaration,  that  the 
plaintlfl  was  employed  to  do  the  «rork  in 
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question,  the  same  being  Included  In  the  gen- 
eral work  which  he  was  employed  to  do,  and 
the  danger  thereof  being  obTious,  as  afore- 
said, we  do  not  think  that  the  mere  fact 
that  the  defendants'  foreman  assured  him 
that  It  was  not  dangerous  takes  the  case  out 
of  the  general  rule  above  stated,  namely,  that 
the  plalntlft  must  be  held  to  assume  the  ob- 
vious risks  of  whatever  work  was  connect- 
ed with  his  general  employment. 

Demurrer  sustained,  and  case  remanded 
for  further  proceedings. 


(26  R.  I.  2SS) 

ORANT  V.  BELL  et  nz. 

(Supreme  Court  of  Rhode  Island.     June  29, 

1904.) 

CONVXTARCE  ON  AOBEEMKNT  TO  BT7PF0BI— BXnT 
TOB  BECONVETARCK. 

1.  Where  a  bill  asks  for  a  reconveyance  after 
an  accounting,  all  rights  of  respondents  to  be 
reimbursed  for  expenditures  can  be  protected 
thereunder. 

2.  A  conveyance  on  an  agreement  for  support 
of  the  grantor  by  the  grantees  creates  an  im- 
plied trust,  which  being  renounced  by  the  gran- 
tees, equity  will  grant  a  reconveyance. 

3.  Wnere  complainant  conveys  property  to  re- 
spondents on  tneir  agreement  to  support  her, 
which  they  do  not  do,  they  are  entitled,  in  a 
suit  by  her  for  reconveyance,  to  allowances  for 
expenditures  by  them  in  reduction  of  mortgage, 
for  future  insurance,  and  the  like. 

Suit  in  equity  by  Annie  Grant  against 
Henry  L.  Bell  and  wife.  Heard  on  bill,  an- 
swers, and  proof.    Relief  granted. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS.  JJ. 

John  W.  Daniels,  for  complainant.  Claude 
J.  Farnsworth,  for  respondents. 

STINESS,  O.  J.  The  complainant  sues  for 
a  reconveyance  of  a  lot  of  land,  with  a  house 
thereon,  which  she  conveyed  to  the  respond- 
ents upon  an  agreement  for  her  support  by 
them  and  the  payment  of  $300.  The  respond- 
ents deny  that  they  made  such  an.  agree- 
ment, but  It  Is  sbowni  by  a  preponderance  of 
the  testimony.  The  complainant  lived  with 
them  after  the  transfer,  and  the  testimony  of 
the  respondents  as  to  this  fact  strongly  cor- 
roborates the  Inference  that  they  made  an 
agreement  to  support  her;  for  they  nrge  that 
there  was  no  breach  of  the  contract,  be- 
cause they  had  supported  her.  The  support 
began  after  the  giving  of  the  deed  in  ques- 
tion, the  complainant  having  been  previous- 
ly supported  by  another  daughter,  when  the 
latter  held  title  to  the  property  in  the  same 
way.  There  was  also  direct  evidence,  of 
the  contract  If  there  was  such  a  contract, 
it  WIS  not  performed;  but,  even  so,  the  re- 
spondents claim  (1)  that  the  complainant  Is 
not  entitled  to  relief  until  she  has  rehn- 
bnrsed  the  respondents  for  what  they  have 
paid  out  on  the  property  In  taxes,  reduction 
of  mortgage,  etc.;  and  (2)  that  she  cannot 
recover  in  this  proceeding. 

f  2.  See  Deeds,  vol.  IS,  Cent.  Dig.  (i  508,  S23,  E2S. 


As  to  the  first  point,  the  bill  asks  for  a 
reconveyance, after  an  account,  under  which 
the  rights  of  all  parties  can  be  protected. 

The  second  point  is  one  of  law,  under 
which  It  Is  claimed  that  a  conveyance  can- 
not be  set  aside  for  nonperformance  of  a 
contract.  It  Is  undoubtedly  true,  as  a  gen- 
eral rule,  that  a  deed  will  not  be  set  aside 
in  equity  for  breach  of  a  contract  when  the 
party  injured  has  an  adequate  remedy  at 
law.  It  is  also  true  that  the  common 
grounds  for  setting  aside  a  deed  are  fraud, 
accident,  or  mistake.  The  cases  relied  on  by; 
the  respondents  go  no  further  than  this.  In 
Llndsey  t.  Llndsey,  62  Ga.  646,  where  a 
deed  was  given  by  a  father  to  a  son  upon  a 
contract  that  the  son  should  support  his  fa- 
ther, and  the  son  was  able  to  do  so,  It  was 
held  thai;  as  the  question  was  whether  the 
son  had  previously  supported  the  father,  it 
Involved  an  executed  contract,  with  damages 
recoverable  at  law.  So,  also,  in  Deveranx 
V.  Cooper,  16  Vt  88.  In  Keltner  t.  Keltner, 
6  B.  Mon.  (Ky.)  40,  It  was  held  that  the 
remedy  should  be  by  specific  performance. 
In  Scott  V.  Scott,  89  Wis;  93,  61  N.  W.  286, 
the  court  found  that  the  father  had  aban- 
doned the  home,  and  refused  to  receive  what 
the  son  had  agreed  to  pay.  Clearly,  under 
these  facts,  the  court  could'  not  set  aside  tbe 
father's  deed.  On  the  other  hand,  it  may 
be  said  that  conveyances  of  this  kind  create 
a  continuing  obligation  on  the  part  of  the 
grantee,  in  tiie  nature  of  a  trust,  for  which 
a  remedy  at  law  on  the  contract  is  neithei* 
adequate  nor  reasonable.  This  is  clearly 
sUted  In  Wampler  v.  Wamplw  (1878)  30 
Grat.  454,  quoted  In  Lowman  T.  Crawford 
(1901)  99  Va.  688,  40  S.  E.  17,  as  follows: 
"Must  the  grantors  bring  their  salt  every  Six 
months  or  twelve  months  for  a  failure  upon 
the  part  of  the  grantee  to  supply  them  with 
food  and  clothing?  And  in  the  meantime,' 
having  conveyed  their  all  to  the  grantee; 
having  deprived  themselves  of  the  means  of 
support,  must  they  suffer  and  starve  until  by 
suits  at  law  and  executions  they  could  com- 
pel the  grantee  to  supply  them  with  the 
means  of  support?" 

The  reme<^  at  law  would  also  Involve  a 
multiplicity  of  suits.  While  such  contracts 
are  not  often  In  form  a  trust,  they  are. 
usually  In  fact  a  trust  One  under  the  stress 
of  infirmity  or  age  surrenders  his  property 
to  another  for  relief  from  care  and  anxiety, 
and  receives  in  return  an  assurance  of  sup- 
port The  result,  so  far  as  tbe  donor  Is  con- 
cerned, would  be  no  different  If  he  had  made 
an  express  deed  of  trust  The  parties  do  not 
contemplate  a  mere  contract,  but  an  obliga- 
tion binding  In  conscience  as  well  as  in  law. 
The  arrangement  rests  in  confidence  on  the 
part  of  the  grantor.  It  would,  indeed,  be  a 
bard  rule,  when  tbe  feeble  party  has  fully 
performed  his  part  of  the  contract  In  the 
hope  of  security  and  quiet,  to  require  him. 
to  spend  the  remainder  of  his  life  in  law- 
suits to  compel  performance  by,  the  other 
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party.  Even  the  remedy  In  equity  by  a  de- 
cree for  speciflc  performance  might  require 
repeated  appllcatlona  to  the  court 

We  think  It  is  much  more  consonant  with 
the  principles  of  equity  to  treat  this  as  an 
Implied  trust,  renounced  by  the  donee,  than 
to  treat  it  as  a  mere  contract  This  vietr  Is 
fully  sustained  by  Fenfield  v.  Penfleld,  41 
Conn.  474;  McClelland  t.  McClelland,  176 
III.  83,  51  N.  E.  659;  Cooper  ▼.  Gum.  152  IlL 
471,  39  N.  B.  267;  Cbadwick  t.  Chadwick,  69 
Mich.  87,  26  N.  W.  288;  Reld  t.  Bums.  13 
Ohio  St  49;  Lane  ▼.  Lane  (Ky.)  50  8.  W.  857. 

We  are  therefore  of  opinion  that  the  com- 
plainant is  entitled  to  relief.  Of  course,  this 
relief  must  put  the  parties  in  statu  quo,  and 
tiie  respondents  should  be  allowed  for  proper 
disbursements  for  the  benefit  of  the  estate^ 
such  as  reduction  of  mortgage,  future  Insur- 
ance, and  the  like,  which  she  would  have 
had  to  pay  if  she  had  retained  the  property, 
or  which  inure  to  her  benefit 

The  case  will  go  to  a  master,  to  take  an 
account  for  rent  and  disbursements. 


(M  R.  I.  set) 

MURJPHY  V. 


GUISTI  et  at 


(Supreme  Court  <}f  Rhode  Island.     July  2S, 
1904.) 

MXOUANIC'S  UKN— LABOB  ANn  HATEBUXS— 
STATEMENT— AMENDMENT. 

1.  Where  a  subcontractor  claimed  a  Hen  for 
work,  labor,  and  materials,  but  was  only  entitled 
to  a  lien  for  materials  furnished  under  a  gen- 
eral contract,  such  materials  not  being  the  sub- 
ject of  a  separate  book  account,  the  fact  that 
the  lien  claimed  was  for  the  fall  contract  price 
did  not  preclude  its  amendment  so  as  toiuiow 
the  reabonable  value  of  the  materials. 

Petition  by  Maurice  J.  Murphy  against 
Vlnoenzo  Qnlstl  and  others  for  a  mechanic's 
Uen.    Leave  to  amend  granted. 

For  former  opinion,  see  22  B.  I.  588,  48  AtL 
944. 

Argued  before  STINBSS,  a  J.,  and  TIL. 
LIN6HAST  and   DOUGLAS,   JJ. 

-  Harry  C.  Curtis  and  Walter  J.  Ladd,  for 
petitioner.  Harrison  A.  McKenney,  for  re- 
spondent 

PER  CURIAM.  The  court  has  already 
decided  In  this  case  that  the  petition  Is 
amendable,  and  that  the  petitioner  might 
have  a  lien  for  materials  furnished,  but  not 
for  labor.  Murphy  v.  Gulstl,  22  R.  I.  688, 
48  Atl.  944.  The  opinion  was  not,  as  claim- 
ed by  the  respondent,  in  conflict  with  Goff 
V.  Rosmer,  20  R.  I.  91,  87  Ati.  633,  which 
)ield  that  the  statute  required  an  account  to 
be  filed  in  cases  where  the  claim  was  based 
upon  an  account  But  this  last  case  also 
held  that,  as  the  statute  used  the  words 
"account  or  demand,"  the  latter  term  cover- 
ed cases  where  a  particular  account  could 
not  be  given.  The  court  considered  this  case 
of  that  character,  because  the  petitioner  was 
entitled  to  a  lien  for  materials  furnished, 
which,  being  under  a  general  contract,  were 


not  the  subject  of  an  aocoont— 4.  eu,  a  aepa- 
rate  book  account;  but  they  would  have  to 
be  proved  according  to  their  value,  and  the 
claim  as  made  for  the  full  contract  price 
could  not  Injure  an  owner  or  porcbaser,  if 
the  Hen  could  attach  only  for  a  smaller  sum. 
The  petitioner,  therefore,  has  leave  to  amend 
his  petition  for  the  amount  of  materials  fur- 
nished. 


(»  R.  Lsm 

JA8TRAM  ▼.  McAUSLAN  et  aL 

(Supreme  Court  of  Rhode  Island.     July  8* 

1904) 

WILLS— COMSTRUCnOIf—TBUSTS  —  PATIfnTT    OF 

DBBtS — INCOME— VESTED   INTEBEST8 — 

ASSIQNMENT— MOBTOAOE8. 

1.  Where  a  will  bequeathed  the  residue  of  tea- 
tator's  estate  to  defendants  as  trustees  to  pay 
to  the  widow  one  full  third  of  the  income  during 
life,  "and  the  other  two-thirds  to  pay  over  and 
distribute  equally  for  the  support,  education, 
and  advancement"  of  all  testator's  children, 
"among  them,"  such  children  took  vested  equi- 
table estates  in  such  income  for  the  life  of 
their  mother,  which  were  subject  to  assignment 
and  mortgage. 

2.  Where  the  residue  of  testator's  property 
was  bequeathed  to  defendants  as  trustees  to 
pay  one-third  of  the  income  to  testator's  widow 
for  life,  and  the  balance  for  the  support  and  ad- 
vancement of  testator's  children,  defendants  took 
the  estate  as  trustees,  and  not  as  executors,  so 
far  as  it  was  not  required  to  pay  debts. 

3.  Where  the  residue  of  testator's  estate  was 
devised  to  trustees  for  the  benefit  of  testator's 
widow  and  children,  and  by  an  arrangement 
"satisfactory  to  all  parties"  the  debts  had  beoi 
partially  paid  out  of  the  Income,  the  trustees,  on 
assuming  their  duties,  took  the  estate  cum 
onere. 

Bill  by  Edward  P.  Jastram  against  Amelia 
B.  McAuslan  and  others  for  an  acconntlDg. 
Judgment  for  complainant 

Argued  before  STINESS,  a  J,  and  TIL- 
LINGHAST  and  DOUGLAS.  JJ. 

Edwards  &  Angell,  for  complainant  Ed- 
ward D.  Bassett,  for  respondents. 

STINESS,  a  J.  1.  The  wlU  of  John  Mc- 
Anslan  gave  the  residue  of  his  eaiata  to  the 
respondents  as  trustees,  to  pay  to  the  widow 
one  full  third  of  the  Income  during  life,  "and 
the  other  two-thirds  to  pay  over  and  dia- 
trlbnte  equally  for  the  support  education,  and 
advancement  of  all  my  children,  said  George 
and  John  [two  of  the  trustees  who  were  of 
age],  among  them."  The  complainant  la  as- 
signee of  a  mortgage  made  by  three  of  the 
children  on  their  Interest  in  the  estate  of  the 
testator,  and  be  brings  this  bill  for  an  account 
of  the  Income  of  the  trust  estate  since  De- 
cember, 1903,  and  to  compel  the  payment  to 
him  of  the  shares  of  Income  due  to  his  as- 
signors. The  respondents  answer  that  there 
are  no  funds  applicable  to  any  payment  to 
the  complainant,  because  they  say  "said  in- 
come, or  any  part  thereof,  is  notrtiere  made 
payable  to  said  William  A.  McAuslan,  Harold 
L.  McAuslan,  and  Frederick  T.  McAualan. 
but  that  the  trustees  under  said  will  stand 
charged  with  the  duty  of  distributing  two- 
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thirds  of  the  net  Income  equally  for  the 
support,  education,  and  advancement  of  all 
the  children  of  the  said  John  McAuslan,** 
and  that  the  payment  here  sought  does  not 
appear  to  be  for  their  support,  education,  or 
advancement. 

The  respondents  argue  this  case  as  though 
the  will  gave  no  vested  rights  In  the  Income 
to  the  children,  but  merely  constituted  a  dis- 
cretionary power  In  the  trustees  to  pay  over 
what  they  may  deem  proper  for  the  support, 
education,  and  advancement  of  the  children. 
The  argument  is  without  foundation.  There 
is  no  suggestion  anywhere  in  the  will  of 
the  slightest  discretion  on  the  part  of  the 
trustees,  and  no  direction  as  to  what  they 
shall  do  with  the  surplus.  If  the  whole  In- 
come Is  not  needed,  In  their  opinion,  for 
support,  education,  and  advancement.  On 
the  contrary,  the  direction  of  the  will  Is 
positive  that  the  trustees  shall  pay  over  to 
the  widow  one-third  of  the  income  of  the 
trust  estate,  "and  the  other  two-thirds  to 
pay  over  and  distribute  equally  for  the  sup- 
port, education,  and  advancement  of  all  my 
said  children."  This  direction  to  pay  over 
and  distribute  equally  leaves  no  room  for  an 
Inference  of  discretion.  It  gives  to  all  the 
children  an  absolute  and  vested  right  to  each 
of  his  stiare  of  the  Income,  without  reference 
to  majority  or  other  condition;  and,  upon  the 
death  of  the  widow,  each  child  takes  his 
full  share  of  the  estate,  or  his  children  If  he 
has  deceased.  There  Is  no  gift  over  upon 
alienation  or  selsure  for  debts;  no  autliority 
to  pay  over  less  than  the  full  share  of  in- 
come; no  limitation  that  payments  of  in- 
come are  to  be  solely  for  the  purposes  of 
>iq>port,  education,  or  maintenance.  Indeed, 
as  these  words  are  used  in  the  will.  It  Is 
difficult  to  conceive  why,  without  more,  they 
should  have  been  used  at  all,  unless  it  waa 
^  exempt  a  full  payment  during  the  minor- 
ity of  the  children. 

The  argument  of  the  trustees  Is  not  sua- 
talned  by  the  cases  cited  by  them.  In  Stone 
V.  Westcott,  18  R.  I.  685,  28  Atl.  838,  express 
discretion  was  given  to  the  trustee  as  to 
the  amount  the  cestuis  que  trust  should 
have.  This  was  also  the  case  In  King  v. 
King,  168  lU.  273,  48  N.  E.  582;  Brown  v. 
Williamson's  Ex'rs,  86  Pa.  838;  Wemysa  v. 
White,  159  Mass.  484,  34  N.  K  718;  Nicker- 
son  V.  Van  Horn,  181  Mass.  562,  64  N.  B. 
204.  In  the  other  cases  no  vested  Interest 
was  given  to  the  beneficiary,  and  discretion 
was  necessarily  Implied,  so  that  he  had  no 
attachable  or  enforceable  Interest.  The  pres- 
ent case  Is  substantially  like  Peck  v.  Smith, 
16  S.  I.  260, 15  Atl.  312;  Grundy  v.  Hadfleld, 
16  B.  I.  579, 18  Atl.  186;  Maynard  v.  Oleavea, 
149  Mass.  307,  21  N.  B.  376;  Slattery  v. 
Wason,  151  Mass.  266,  23  N.  B.  843,  7  L.  B. 
A.  393,  21  Am.  St.  Bap.  448.  We  are  there- 
fore of  opinion  that  the  sons  took  vested 
equitable  estates  for  the  life  of  their  mother. 
Such  estates  are  a^lgnable,  and  hence  the 
assignee  can  maintain  this  bill.    TllUngbast 


V.  Bradford,  5  B.  I.  205;  Staples  v.  De 
Wolf,  8  B.  I.  74;  Mudge  v.  Hammlll,  21  B. 

1.  283;  43  Atl.  544.  79  Am.  St  Bep.  802. 

2.  There  has  been  considerable  argument 
in  this  case  upon  the  question  whether  the  re- 
spondents hold  the  property  as  executors  or 
trustees.  So  far  as  the  estate  over  the  debts 
Is  concerned,  they  are  clearly  trustees. 
Whether  the  creditors  of  the  testator  are 
barred  because  they  did  not  sue  the  execu- 
tors within  the  time  prescribed  by  statute, 
we  cannot  decide  In  this  case,  because  the 
creditors  are  not  parties  to  this  suit  The 
testimony  Is  not  explicit  upon  this  point,  but 
It  Is  stated  generally  that,  by  -an  arrange- 
ment "satisfactory  to  all  parties,"  the  debts 
have  been  partially  paid  out  of  the  income 
of  the  estate,  and  tills  arrangement  was  in- 
tended to  continue.  If  this  be  so.  It  would 
be  but  right  under  Gen.  Laws  1896,  c.  215,  | 

2,  tliat  the  trustees  should  be  held  to  take 
the  estate  cum  onere,  since  the  result  to  'the 
cestuis  que  tmst  would  be  the  same  whether 
deltts  had  been  paid  by  tt>e  respondents  as 
executors  or  trustees,  and  it  would  be  gross- 
ly inequitable  to  allow  the  cestuis  to  profit 
by  a  forbearance  to  bring  a  suit,  for  which 
they  were  In  part  responsible^  either  by 
agreement  or  acquiescence. 

Altliongh  the  complainant  says  In  his  brief 
that  the  claims  of  creditors  are  barred,  we 
understand  him  to  mean  simply  tliat  they 
are  barred  against  the  respondents  In  their 
capacity  as  executors,  and  not  as  trustees; 
thus  claiming  that  the  whole  estate  Is  be- 
fore the  court  for  an  accounting  and  settle- 
ment 

If  we  rightly  Interpret  the  complainant's 
position  In  this  respect,  he  is  entitled  to  an 
accounting;  otherwise,  the  ease  will  stand 
for  further  hearing. 


at  R.  I.  tW) 

STAXB  V.  NABGASHIAN. 

(Supreme  Court  of  Rhode  Island.    July  20, 
1904.) 

xuanEB — DBFBNBES — mA.B  or  thibd  pebboh — 

lCAN8Z.AUOaTEa— EVinKItCB— IHSTBUC- 
TIORS. 

1.  Where,  In  a  prosecution  for  homicide,  de- 
fendant dalmed  that  the  killing  was  done  by 
his  companion,  but  there  was  evidence  from 
which  the  jury  could  find  that  defendant  was 
present  at  the  time  of  the  homicide,  and  aided 
therein,  even  tbongh  deceased  may  have  been 
dead  when  defendant  took  hold  m  him  at  the 
demand  of  his  companion,  a  request  to  charge 
that  if  deceased  was  dead  before  defendant  took 
hold  of  his  liands,  then  they  should  find  defend- 
ant not  guilty,  was  properly  refused. 

2.  Where,  m  a  prosecutiaa  for  homicide,  de- 
fendant claimed  that  the  killing  waa  done  by 
his  companion,  and  that  the  part  he  took  there- 
in he  did  throurh  fear  of  his  companion,  an  In- 
struction that  if  defendant  assisted  in  the  kill- 
ing, but  did  so  In  fear  of  Instant  death  at  the 
hands  of  his  companion,  to  find  defendant  not 
gnilty,  was  properly  refused,  as  eliminating 
defendant's  opportunity  to  escape  or  defend  him- 
self from  his  companion,  together  with  the  rea- 
sonableness of  his  fear  of.  injury  from  him. 
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'  3.  An  instmction  that  If  the  defendant  as- 
sisted in  killing  the  deceased  under  threats 
against  defendant  by  his  companion,  then  de- 
fendant was  guilty  of  manslaughter  only,  was 
properly  refused,  since,  in  general,  fear  in- 
duced by  a  third  person  ia  no  defense  for  the 
killing  of  another. 

4.  In  a  prosecution  for  homicide,  evidence  re- 
viewed, and  held  sufficient  to  sustain  a  convic- 
'  tion  01  murder. 

Sarkla  Nargasblan  was  convicted  of  mur- 
der, and  be  applies  for  a  new  trial.    Denied. 

Argned  before  STINESS,  0.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Cbarles  P.  Steams,  Atty.  Gen.,  (or  the 
State.  William  A.  Morgan  and  RatclUIe  O. 
B.  Hicks,  for  defendant 

STINBSS,  0.  J.  Tbls  Indictment  charged 
SarklB  Nargasbliin  and  Kasper  Nigohlan 
with  the  murder  of  Peter  Oulooslan.  Nigo- 
hlan having  absconded,  Nargasblan  was  tried 
alone  and  convicted.  He  now  petitions  for 
a  new  trial  upon  exceptions  to  alleged  errors 
In  charging  and  refusing  to  charge,  and  also 
upon  the  ground  that  the  verdict  was  against 
the  evidence. 

The  testimony  of  the  defendant  shows  that 
he  and  Nigohlan  conspired  to  get  the  deceas- 
ed drunk  in  a  saloon,  so  that  he  would  be 
unable  to  meet  a  girl  at  a  barn,  as  appointed; 
Nargashian  thus  to  meet  the  girl  in  his  place. 
Nigohlan  took  Oulooslan  to  the  bam,  Nar- 
gashian going  there  alone,  and  when  the  lat- 
ter went  in  he  found  Oulooslan  lying  on  the 
floor.  He  says  that  Nigohlan,  older  and 
stronger  than  himself,  said  to  him:  "Yon 
must  help  me,  so  I  can  kill  Peter;  if  you 
don't,  I  will  kill  yon."  Nigohlan  bad  an  axe 
in  his  hand.  The  petitioner  testifies:  "He 
told  me,  *you  must  hold  his  hands,'  and  I 
did,  and  afterwards  he  says,  'you  grab  his 
throat,  so  I  will  get  the  money  out  of  him.'  *• 
He  then  says  that  be  did  this  because  he  was 
frightened;  that  Nigohlan  took  the  money 
from  Oulooslan,  over  $600,  and  put  it  in  the 
petitioner's  pocket,  and  after  they  went  oat 
it  was  divided  equally;  the  defendant  taking 
it  still  under  threats.  The  defendant  fur- 
ther testifled  that  he  did  not  help  kill  Ou- 
looslan, because  he  was  dead  when  he  took 
bold  of  his  bands.  The  autopsy  by  the  medi- 
cal examiner  showed  that  death  had  been 
caused  by  strangulation,  and  that  there  were 
20  distinct  marks  of  finger  nails  on  the 
throat  of  the  deceased. 

The  defendant  asked  the  court  to  charge: 
"If  tlie  jury  believe  that  Oulooslan  was  dead 
before  the  defendant  took  hold  of  his  hands 
in  the  bam,  then  they  are  to  find  the  de- 
fendant not  guilty."  The  request  was  re- 
fused, and  exception  taken. 

We  think  the  refusal  of  the  request  was 
correct.  Assuming  that  the  killing  was  done 
by  Nigohlan,  there  is  still  ample  testimony 
from  which  the  Jury  could  find  that  Nar- 
gashian was  present  at  the  time  of  the  homi- 
cide, aiding  and  assisting  in  it,  even  though 
Oulooslan  may  have  been  dead  when  the  de- 


fendant took  hold  of  his  hands.  If  he  were 
present  as  an  aider  and  abettor  In  the  crime. 
be  would  be  a  principal,  although  the  other 
did  the  killing.  Bouv.  Law  Diet,  "Aldine 
and  Abetting."  The  request  was  too  broad 
in  its  terms  to  allow  the  consideration  of 
these  facts,  and  it  was  therefore  rightly  re- 
fused. 

The  second  and  third  requests  to  cliarge 
were:  "If  the  Jury  believe  that  the  defend- 
ant assisted  in  the  killing  of  Oulooslan,  but 
did  so  under  fear  of  instant  d6ath  at  the 
hands  of  Nigohlan,-  then  they  are  to  find  the 
defendant  not  guilty."  "If  the  Jury  believe 
the  testimony  of  the  defendant  then  they 
are  to  find  him  not  guilty."  The  question 
raised  by  the  defendant  under  these  requests 
is  that  of  threat  and  fear  of  his  own  death 
as  a  defense.  The  proposition  inyolred  In 
these  requests  is  a  very  narrow  one,  'which 
takes  no  account  of  opportunity  to  escape,  to 
successfully  defend  himself,  the  reasonable- 
ness of  the  fear,  or  other  matters  which  may 
properly  be  taken  into  account  The  defend- 
ant assumes,  from  the  language  used  in  some 
cases,  that  the  mere  statement  of  a  feat  at 
death  is  sufficient  as  a  defense.  In  the  case 
of  Stratton,  21  St  Trials,  1046-122S.  Lord 
Mansfield  said:  "Wherever  necessity  forces 
a  man  to  do  an  illegal  act,  forces  him  to  do 
it  it  Justifies  him,  because  no  man  can  be 
guilty  of  a  crime  without  the  will  and  in- 
tention of  his  mind.  A  man  who  is  absolute- 
ly, by  natural  necessity,  forced,  his  will  does 
not  go  along  with  the  act,  and  therefore  in 
the  case  of  natural  necessity,  if  a '  man  is 
forced  to  commit  acts  of  high  treason,  if  It 
appears  really  force,  and  such  as  human  na- 
ture could  not  be  expected  to  resist  and  the 
Jury  are  of  that  opinion,  the  man  is  not  then 
guilty  of  high  treason."  The  conditions  here 
laid  down  fall  far  short  of  the  bald  state- 
ment of  the  requests. 

The  defendant  argues  that  if  duress  is  a 
defense  in  treason,  it  should  also  apply  in 
murder.  There  are  differences,  however,  in 
the  two  high  crimes  which  may  well  be 
taken  account  of.  Treason  is  usually  a  con- 
tinuing act,  from  which  there  is  a  possibility 
of  escape;  and  in  Bespublica  v.  McCarty,  2 
Dall.  86,  1  L.  Ed.  300,  a  suggestion  of  escape 
is  made,  as  though  it  might  nullify  the  in- 
tent The  mere  fear  of  death,  therefore, 
may  well  be  allowed  when  a  loyal  intent 
may  be  shown  by  a  possible  speedy  return 
to  allegiance.  But  murder  is  a  consummat- 
ed act.  Irreparable  after  commission,  and 
hence  to  be  guarded  against  by  a  stricter 
rule,  and  such  a  rule  has  been  applied  in 
cases  of  murder.  Blackstone  says,  in  4  Oom. 
*90:  "In  time  of  war  or  rebellion,  a  man 
may  be  Justified  in  doing  many  treasonable 
acts,  by  compulsion  of  the  enemy  or  rebels, 
which  would  admit  of  no  excuse  in  time  of 
peace.  This,  however,  seems  only,  op  at 
least  principally,  to  hold  as  to  positiTe 
crimes,  so  created  by  the  laws  of  society, 
and  which,  therefore,  society  may  excuse. 
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but  not  as  to  natural  offenses,  so  declared  by 
tie  law  of  God,  wherein  buman  magistrates 
aire  only  tbe  executioners  of  divine  punish- 
ment;, and  th^efore,  though  a  man  be  vio- 
lently assaulted,  and  hath  no  otber  possible 
nieans  of  escaping  death  but  by  killing  an 
innocent  person,  this  fear  and  force  shall  not 
acquit  him  of  murder,  for  he  onght  rather  to 
die  himself,  than  escape  by  the  murder  of  an 
Jtnocent.  But  In  such  a  case  he  Is  permit- 
ted to  kill  the  assailant,  for  there  the  law 
of  nature  and  self-defense,  Its  primary  can- 
on, have  made  him  bis  own  protector."  In 
XT'  S.  ▼.  Haskell,  4  Wash.  0.  0.  402,  Fed. 
Cas.  No.  15,321,  Washington,  J.,  laid  down 
the  rule  that  the  Jury  must  find  "a  well- 
grounded  cause  to  fear  that  death  might  be 
the  consequence  of  their  refusal  to  submit 
to  Smith  as  the  commander  of  the  vessel. 
It  they  had  not,  they  cannot  excuse  them- 
selves In  point  of  law  by  the  allegation  that 
tbey  acted  under  the  Impulse  of  fear."  In 
People  V.  Repke,  103  Mich.  459,  61  N.  W. 
861,  a  threat,  made  three  days  before  a 
murder,  that  the  respondent  would  himself 
be  killed  if  be  did  not  go  and  assist,  was  held 
t»  be  no  defense.  In  Leach  v.  State,  89 
;renu.  584,  42  S.  W.  195,  a  request  to  charge 
t^at  if  the  defendant  was  forced,  by  fear  of 
90-conspirators,  to  commit  the  murder  in  or- 
^er  to  save  his  own  life,  he  would  not  be 
guilty  of  murder,  was  held  to  be  properly 
refused.  The  court  said:  "He  could  hot^ 
with  any  degree  of  legal  palliation,  elect  a 
course  absolutely  safe  to  himself,  and  slay  an 
i^ocent  man,  rather  than  take  some  risk  to 
bimself  in  an  equal  combat  with  a  relentless 
companion."  In  State  v.  Fisher,  23  Idont 
540,  58  Fac.  919,  where  one  had  threatened 
to  take  the  life  of  the  defendant  if  he  re- 
fused to  kill  another,  who  was  a  mile  away, 
and  the  defendant,  believing  that  the  threat 
would  be  executed,  to  save  his  own  life  kill- 
ed the  man,  as  directed.  It  was  held  to  be  de- , 
liberate  murder.  In  Rlzzolo  v.  Common- 
wealth, 126  Pa.  64,  17  Atl.  520,  instructions 
were  sustained  to  the  effect  tiiat  while  a 
man  may  take  the  life  of  tils  assailant  .for 
the  purpose  of  preventing  the  infliction  of 
grievous  bodily  harm  upon  himself,  or  for 
the  purpose  of  preserving  hla  own  life,  there 
is  no  principle  of  law  which  would  Justify 
or  excuse  him  in  taking  the  life  of  an  inno- 
cent person  to  protect  himself;  also,  that 
if  be  was  coerced  by  fear  of  another,  the 
jury  should  Inquire  whether  bis  explanation 
Is  such  as  would  show  that  be  had  not  the 
power  to  form  the  willful,  deliberate,  and 
premeditated  Intent  to  take  the  life  of  the 
victim. 

The  foregoing  cases,  all  of  which  ate  di- 
ed by  the  defendant,  suflldently  show  that 
the  requests  were  properly  refused.  Tbey 
embraced  'no  limitations  such  as  appeared  in 
the  two  cases  most  favorable  to  him.  In  U. 
S.  V.  Haskell,  a  well-grounded  fear  was  re- 
quired to  be  shown,  and  In  People  v.  Repke 
the  t^me  between  the  threat  and  the  killing 


was  a  controlling'  fa'ctftr.  The  other,  cases 
cited  are  opposed  to  the  defense  of  Cear 
which  Is  here  set  npi,  In  Baztor  t.  People, 
8  III.  368,  the  court  held  that  a  subse- 
quent aiding  and  abetting  in  robbery  of  the 
deceased,  after  the  danger  bad  passed  away, 
made  the  defendant  as  guilty  as  if  sndt 
danger  had  never  threatened  him.  It  would 
lie  a  most  dang«<ous  rule  If  a  defendant 
could  shield  himself  from  crime  by  merely 
setting  up  a  fear  from  the  threat  of  a  third 
person.  In  Begins  v.  Tyler,  8  C.  &  P.  616, 
Lord  Denman  said  thaf  fear  "has  never  been 
received  by  the  law  as  an  excuse  for  bl6 
crime,  and  the  law  is  that  no  man,  from  fear 
of  consequences  to  himself,  has  a  right  to 
make  himself  a  party  to  committing  mis- 
chief on  mankind."  See,  also,  Reglna  t. 
Dudley,  14  Q.  B.   D.  273. 

The  refusal  of  a  request  substantially  like 
those  before  us,  but  describing  a  fear  to 
the  extent  of  taking  away  one's  free  agency, 
was  sustained  in  Arp  v.  State,  97  Ala.  6, 
12  South.  301.  19  L.  R.  A.  357,  38  Am.  St 
Rep.  137,  upon  a  full  review  of  aQthorltles 
and  reasons  under  the  common  law,  because 
It  ignored  evidence  of  an  opportunity  to  es- 
cape. 

We  think  that  the  second  and  third  re- 
quests were  rightly  refused. 

The  seventh  request  was:  "If  the  Jury 
believe  that  the  defendant  assisted  In  kill- 
ing Oulooslan,  but  under  threats  against  the 
d^endant  by  Kasper,  as  shown  by  the  evi- 
dence, then  they  are  to  find  the  defendant 
guilty  of  manslaughter."  This  request  was 
refused.  We  have  already  seen  that  the  in- 
tentional killing  of  another  under  threats  Is 
held  to  be  murder.  The  only  ground  upon 
which  the  request  Is  urged — Indeed,  the  only 
one  upon  which  it  can  be  urged — ^Is  that  fear* 
like  passion,  may  so  cloud  the  mind  as  to 
eliminate  malice.  The  comparison  of  the 
two  elements  of  action  Is  not  apt  One's  own 
passion  is  not  a  defense  to  reduce  a  crime  un- 
less It  Is  caused  by  provocation,  like  a  fight 
or  a  gross  Indignity,  between  the  victim  and 
the  assailant.  Passion  induced  by  a  third 
person  would  be  no  defense  to  a  homicide. 
So  fear  Induced  by  one  person  Is  no  defense 
to  a  defendant  who  kills  another  under  its 
Influence.  This,  of  course,  is  a  general  rule, 
but  It  applies  to  this  case.  There  might  be 
cases,  like  a  panic,  where  a  general  fear 
might  not  only  reduce,  but  even  excuse,  an 
unlawful  act;  but  such  is  not  this  case. 
If  one  has  sufficient  power  of  mental  action 
to  put  his  own  chances  of  safety  against 
the  life  of  an  innocent  third  person,  his  act 
can  neither  be  entitled  to  excuse  nor  reduc- 
tion on  the  ground  of  fear.  Something  more, 
at  least,  must  appear  than  Is  shown  In  this 
request  or  In  this  case. 

T7pon  a  charge  involving  Imprisonment  for 
life,  we  would  not  criticise  too  closely  the 
terms  of  a  request  to  charge,  if  a  substantial 
defense  appeared  to  which  It  might  apply. 
The  only  ground  Of  defense  In  this  case  is 
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dnresB  by  reason  of  fear.  Apart  tiom  Ha 
legal  Bufflciency,  it  appears  to  bare  no  sup- 
port In  tact,  and  tbe  facts  are  Involved  In 
tbe  petition  for  a  new  trial  on  the  ground 
that  tbe  verdict  was  against  tbe  evidence. 
A  few  of  tbe  salient  facts  show  dearly  that 
tbe  defendant  was  not  actuated  solely  by 
fear.  By  bis  own  statement  he  assisted  In 
getting  tbe  deceased  drunk.  He  followed 
when  Nlgohlan  took  him  to  the  bam  agreed 
upon.  He  went  into  the  bam  voluntarily. 
He  stated  that  Nlgoblan  demanded  that  be 
should  "help  kill  Peter;"  thus  showing  that 
he  did  not  then  believe  that  be  was  dead. 
After  entering  the  bam,  lie  bad  ample  op- 
portunity to  escape,  when  Nlgohian  bad  hold 
of  Peter,  and  bad  no  axe  In  his  hands.  He 
made  no  outcry,  though  dwelling  bouses 
were  near.  Tbe  deceased  was  choked  to 
death,  and  he  admits  that  he  assisted  in  tbe 
choking,  but  claims  that  Ouloosian  was  dead 
befoK  he  did  it.  Twenty  finger-nail  prints 
were  found  on  Onlooslan's  throat,  all  of  which, 
tbe  doctors  say,  must  have  been  made  before 
death.  Tbe  defendant  said  It  took  abont  20 
minutes  before  Peter  was  "out"  He  held 
the  deceased  by  the  throat  while  Nlgoblan 
cut  off  tbe  money  belt,  and  took  from  Ouloo- 
sian $620  in  money.  He  did  not  leave  tbe 
body  until  Kasper  told  blm  that  Peter  was 
"oat;"  a  fact  showing  still  further  that  be 
did  not  consider  he  was  dead  before.  He 
took  one-half  of  the  money,  $810,  and,  al- 
though he  says  that  Nigohian  put  It  Into  his 
pocket  without  his  knowledge,  he  kept  it  aft- 
er he  knew  he  bad  it,  and  while  he  was  with 
Nlgoblan.  After  tbe  murder,  be  went  with 
Nlgohian  to  a  saloon,  and  drank  with  him,  and 
then  went  home  to  bed.  He  gave  no  informa- 
tion to  police  authorities  or  others,  after  he 
separated  from  Nlgoblan,  until  he  was  ar- 
rested. The  defendant  on  the  way  from  tbe 
bam  threw  the  axe  which  Nlgohian  had  Into 
tbe  river.  In  addition  to  all  this  the  defend- 
ant made  a  full  confession,  in  the  presence 
of  several  witnesses,  after  he  was  arrested. 
He  was  a  second  band  at  tbe  Rhode  Island 
Locomotive  Works,  In  charge  of  100  men, 
and  not  likely  to  be  easily  Intimidated. 

In  view  of  these  facts,  and  otbera  which  we 
need  not  refer  to,  the  verdict  was  not  against 
the  evidence,  nor  does  tbe  case  show  any 
foundation  for  a  defense  by  reason  of  fear, 
even  if  it  could  have  availed. 

Petition  for  a  new  trial  denied. 


m  N.  H.  «i) 

UNITED  STATES  FIDELITY  &  OTTARAN- 
TT  CO.  V.  LINEHAN,  Insurance  Oom'r. 

(Supreme  Court  of  New  Hampshire.     Merri- 
mack.   Sept.  6,  1904.) 

FOBSIOII  inSTTBANCB  ARD  BnBETT  COUFARIKB— 
UCEMSK  TO  DO   BUSINESS. 

1.  In  the  absence  of  statutory  prohibition.  It 
will  not  be  considered  against  the  public  policy 
of  the  state  to  allow^a  corporation  of  another 
state,  authorized  by  its  charter  to  carry  on  a 


surety  business  and  a  burglary  fnsuranoe  busi- 
ness, to  do  both  kinds  of  business  in  tbe  state, 
on  compliance  with  the  provisions  of  the  law  for 
obtaining  a  license  to  do  an  insurance  business, 
as  well  as  those  of  the  law  for  obtaining  a  li- 
cense to  do  a  surety  buslnesa 

2.  Under  Pub.  St  1901,  c.  169,  {  6,  providing 
that  if  an  insurance  company  of  anotner  state 
has  complied  with  the  prescribed  r^fulations, 
and  the  msunmce  commissioner  is  satisfied  that 
the  company  has  the  reanisite  capital  and  as- 
sets, ana  Is  a  safe,  reliable  company,  entitled  to 
confidence,  he  shall  grant  a  license  to  it  to  do 
insurance  business  in  the  state^  the  company 
having  complied  with  such  leqoirements,  and 
the  commissioner  bein^  satisfied  as  to  such  facts, 
he  may  not  refuse  a  license  to  the  company  be- 
canse  it  is  doing  a  snrety  business  as  well  as  a 
burglary  Insurance  business,  and  he  believes  It 
theoretically  unsafe  for  a  company  to  carry  on 
the  two  kinds  of  business. 

Transferred  from  Superior  Court 
Mandamus  by  the  United  States  Fidelity 
&  Guaranty  Company  against  John  G.  Une- 
ban,  insurance  commlsslona.    Writ  granted. 

The  plaintiff  is  incorporated  under  the 
laws  of  Maryland,  and  under  authority  of 
its  charter  Is  engaged  outside  of  New  Hamp- 
shire in  the  business  of  a  fidelity  and  snrety 
company  and  in  the  burglary  insurance  busi- 
ness. It  was  licensed  to  do  business  as  a 
fidelity  and  surety  company  In  this  state  on 
February  17,  1807,  since  which  date  its  li- 
cense has  been  renewed  continuously,  except 
for  a  short  time  after  May  29,  1900.  On 
July  16,  1900,  and  on  other  dates  since  then^ 
the  plaintiff  requested  tbe  defendant  to  is- 
sue to  it  a  license  to  do  a  burglary  insur- 
ance business  in  New  Hampshire,  in  addi- 
tion to  tbe  license  to  do  fidelity  and  guar- 
anty btislneea,  and  the  defendant  refused  to 
do  sa  It  has  complied  with  all  tbe  provi- 
sions of  the  statutes  which  are  prerequisite 
to  the  issuance  of  tbe  license  prayed  for,  if 
it  Is  entitled  thereto. 

Tbe  defendant  acting  in  good  faith  In  bis 
capacity  as  Insorance  conunisstoner,  refused 
to  issue  a  license  to  the  plaintiff  company. 
While  he  believed  that  as  a  general  rule, 
speaking  not  of  to-day,  but  of  the  future,  no 
company  that  does  a  surety  business  in  com- 
bination with  any  other  business  Is  a  safe 
and  reliable  company,  he  was  satisfied  that 
tbe  plaintiff  was  a  safe,  reliable  company, 
entitled  to  public  confidoice  at  present  and 
should  consider  it  as  such  if  permitted  to 
do  burglary  Insurance  business  In  New 
Hampshire.  He  also  believed  that  it  would 
be  contrary  to  public  policy  to  permit  such 
a  combination  of  surety  and  other  insur- 
ance business  in  this  state.  This  belief 
was  based  upon  tbe  length  of  time  ttiat  must 
necessarily  elapse  before  the  ultimate  lia- 
bility on  surety  bonds  can  be  ascertained, 
and  upon  tbe  lack  of  statistics  from  which 
to  Compute  the  proper  relation  between  re- 
serve fund  and  liability.  But  he  believed 
this  company  would  be  able  t^  do  Its  entire 
business  with  perfect  safety;  if  permitted 
to  do  burglary  Insurance  bu^ness  in  New 
Hampshire  in  addition  to  Its  cftiier  lines,  and 

would  continue  so,  unless  the  jcompany  added 
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more  hazardouB  lines  then  the  one  now  pro- 
posed ;  but  be  objected  to  licensing  this  com- 
pany because  he  bellered  that  It  was  against 
public  policy,  for  the  reason  that  the  com- 
bination of  surety  business  with  -.other  in- 
surance business  was  unsafe  as  a  gener^ 
proposition. 

Streeter  &  Hollla,  for  plaintiff.  Bastman 
&  Bollls,  for  defendant 

WALKER,  J.  The  plalntlfl  is  a  Maryland 
corporation,  and  under  its  charter  it  is  au- 
thorized to  carry  on  In  combination  the  busi- 
ness of  a  surety  company  and  that  of  a  bm> 
glary  insurance  company.  Both-  classes  of 
business  properly  fall  under  the  general  des- 
ignation of  Insurance.  The  plaintiff  is  an 
Insurance  company,  empowered  by  Its  char- 
ter to  do  a  dual  Insurance  business.  But  its 
charter  does  not  confer  upon  it  power  to  en- 
gage in  business  in  New  Hampshire.  Such 
power,  if  it  exists,  Is  derived  from  the  ex- 
pressed or  Implied  will  of  the  Legislature 
of  this  state.  It  is  a  priyllege  or  license 
which  the  Legislature  may  withhold  from 
corporations  like  the  plaintiff,  organized  in 
other  states  (Pembina  Mining  Go.  v.  Penn- 
sylvania, 128  D.  S.  181,  8  Sup.  Ct.  737.  81 
L.  Ed.  650) ;  but,  in  the  absence  of  express 
legislation  against  the  exercise  of  the  prlT- 
liege  by  such  corporations,  it  is  generally 
held  that  they  acquire  the  right  by  comity, 
or  that  legislatlTe  silence  upon  the  subject 
is  eanlvalent  to  permission  (2  Mor.  C!orp.,  §§ 
960.  861;  Cowell  v.  Springs  Co.,  100  U.  8. 
66,  59,  26  L.  Ed.  647).  A  state  policy  may  be 
as  thoroughly  established  in  this  way  aa 
by  positive  enactment  If  the  Legislature 
does  not  see  fit  to  prohibit  a  foreign  cor- 
poration from  carrying  its  business  here, 
when  it  is  not  repugnant  to  common-law 
principles,  it,  in  effect,  declares  the  public 
policy  of  the  state  to  be  favorable  to  its 
engaging  in  business  here.  The  presumption 
of  legislative  intention,  founded  upon  the 
doctrine  of  comity,  affords  ample  evidence 
in  support  of  that  conclusion. 

It  is  not  claimed  that  there  is  any  legis- 
lation in  this  state  which  prohibits  an  Insur- 
ance company  of  another  state  from  carrying 
on  here  the  business  of  a  surety  company 
or  that  of  a  burglary  Insurance  company.  In 
accordance,  therefore,  with  the  principle 
above  noted,  it  follows  that  it  Is  the  policy 
of  the  state  to  permit  companies  to  engage 
here  in  those  lines  of  insurance,  restricted 
only  by  their  charter  provisions  and  such 
regulations  or  conditions  as  the  Legislature 
has  enacted  relating  to  the  business  of  insur- 
ance. By  comity  they  are  invested  with  a 
qiialifled  right  to  do  business  here,  of  which 
they  cannot  be  deprived  except  by  legislative 
prohibition.  These  principles  have  received 
legislative  sanction  in  statutes  regulating 
the  business  of  foreign  insurance  companies 
and  surety  companies.  Pub.  St.  1901,  cc. 
169,  172. 


Nor  has  the  Legislature  furnished  evidence 
of  a  policy  to  exclude  insurance  companies 
from  the  state  which  combine  two  or  more 
distinct  classes  of  insurance  business.  In 
United  States,  etc,  Co.  v.  Linehan,  70  N.  H. 
896,  47  Atl.  611,  it  was  held  that  a  foreign 
surety  company  may  be  licensed  to  transact 
that  business  in  this  state,  although  author- 
ized by  its  charter  to  engage  in  other  busi- 
ness. The  Legislature  bad  not  made  the 
(act  that  it  was  authorized  by  its  charter  to 
do  several  kinds  of  insurance  business  con- 
clusive evidence  against  its  right  by  comity, 
to  do  one  kind.  In  Employers'  Assurance 
Corp.  T.  Merrill,  166  Mass.  404,  405,  29  N.  E. 
629,  it  Is  said:  "Before  the  year  1879,  for- 
eign companies,  authorized  by  their  char- 
ters to  transact  more  than  one  class  of  in- 
surance, and  admitted  here,  were  not  re- 
stricted in  their  operations  by  our  statutes: 
but  since  the  passage  of  the  statute  of  1879 
(page  484,  c.  130),  such  companies,  with  ex- 
ceptions not  material  to  the  present  case, 
have  been  required  to  elect  one  class  or  kind 
of  business,  and  allowed  to  transact  hereonly 
that  class  or  kind."  And  the  court  further 
say  (page  410,  155  Mass.,  page  631,  29  N. 
E.),  that  originally  "foreign  companies,  un- 
der certain  conditions  not  restricting  the 
classes  of  risks  which  they  might  write,  were 
allowed  to  transact  business  her&  A  license 
or  certificate  of  authority  from  the  Insurance 
commissioner  was  first  provided  for  by  the 
statute  of  1878,  page  93,  c.  ISO,  {  6),  and  the 
foreign  company  to  whom  it  was  issued  was 
thereupon  'authorized  to  transact  business 
in  this  commonwealth,'  and  was  restricted 
only  by  its  charter."  A  similar  result  was 
reached  in  People  t.  Ciompany,  153  111.  26, 
38  N.  E.  752,  26  L.  B.  A.  205,  where  it 
was  held  that,  in  the  absence  of  any  probl- 
bition  In  the  statute  against  the  business  of 
multiform  Insurance,  the  comity  that  pre- 
vails between  the  states  permits  a  foreign 
corporation  to  do  such  in^brance  in  Illinois, 
although  the  statute  of  that  state  does  not 
authorize  the  formation  of  companies  for 
that  purpose.  See,  also.  State  v.  Insurance 
Co.,  39  Minn.  638,  41  N.  W.  108.  By  comity 
the  plaintiff  acquired  the  right  to  carry  on 
its  dual  business  in  this  state,  subject  to 
the  statutory  regulations  imposed  upon  for- 
eign insurance  companies;  and  its  right  in 
this  respect  until  revoked  by  the  Leglsla- 
lature,  is  as  secure  and  stable  as.  thou^  it 
had  been  acquired  by  express  grant  from 
that  body.  As  the  Legislature  has,  in  effect, 
authorized  foreign  insurance  corporations 
carrying  on  more  than  one  line  of  insurance 
to  exercise  their  charter  powers  in  this  state, 
subject  to  certain  statutory  regulations,  It  Is 
clear  that  they  cannot  be  excluded  by  the 
commissioner  simply  upon  the  ground  that 
he  believes  that  such  combinations,  as  a 
general  rale,  are  opposed  to  the  public  in- 
terest If  such  a  company  has  complied 
with  the  prescribed  regulations,  aud  "the 
commissioner  is  satisfied  that  the  company 
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bas  the  requisite  capital  and  assets,  and  that 
It  is  a  safe,  reliable  company,  entitled  to  conr 
fldence,  he  shall  grant  a  license  to  it  to  do 
instirance  business  by  authorized  agents 
within  the  state,  subject  to  the  laws  of  the 
state,  until  the  first  day  of  April  thereafter." 
Pub.  St  1901,  c.  109,  {  &  If,  upon  examina- 
tion, he  finds  that  the  company  has  complied 
with  the  requirements  of  the  statute,,  and  he 
is  satisfied  that  it  has  the  requisite  cap- 
ital and  assets,  and  "that  it  is  a  safe,  re- 
liable company,  entitled  to  confidence,"  it  Is 
his  duty  to  grant  the  license.  The  finding 
of  these  facts  in  favor  of  the  company  ren- 
ders his  opinion  as  to  the  general  nature  of 
the  insurance  business  it  is  authorized  by 
its  charter  to  do  immaterial.  The  duty  im- 
posed upon  him  is  to  carry  out  the  purpose 
of  the  Legislature,  judicially  ascertained,  and 
that  purpose  does  not  authorize  him  ofScial- 
ly  to  pass  upon  the  general  question  of  tlw 
utility  of  permitting  foreign  insurance  com- 
panies to  do  business  in  this  state.  The  na- 
ture of  the  applicant's  business  is  undoubt- 
edly to  be  considered  by  the  commissioner 
as  evidence  upon  the  question  of  its  reliabil- 
ity as  a  business  corporation,  and  it  is  con- 
ceivable that  that  alone  might  warrant  his 
finding  of  the  fact  of  its  unreliability.  Also, 
the  difficulty  of  cumputlng  the  ratio  between 
its  reserve  fund  and  its  liabilities  is  an 
evidentiary  fact  bearing  upon  the  question 
of  its  financial  soundness.  But  when,  upon 
the  evidence  before  him,  he  is  satisfied,  as 
he  was  in  this  case,  that  the  company  "was 
a  safe,  reliable  company, .  entitled  to  public 
confidence  at  present,"  that  "its  methods 
of  business  were  safe  and  conservative,"  and 
that  it  "would  be  able  to  do  its  entire  busi- 
ness with  perfect  safety  if  permitted  to  do 
burglary  insurance  business  in  New  Hamp- 
shire in  addition  to  its  other  lines,  and  would 
continue  so  unless  the  company  added  more 
hazardous  lines  than  the  one  now  proposed," 
he  cannot  exclude  it  on  the  ground  that  it  is 
theoretically  unreliable.  If  by  reason  of  the 
dual  character  of  its  business  he  was  unable 
to  determine  the  question  of  its  reliability, 
or  if  he  was  satisfied  that  such  a  business 
combination  rendered  this  company  unsafe  in 
fact  for  public  patronage,  his  refusal  to  grant 
it  a  license  would  seem  to  have  been  amply 
Justified.  The  evidence  which  satisfies  him 
that  the  company  is  entitled  to  public  con- 
fidence shows  that  his  theory  that  such  com- 
panies are  not  safe  and  reliable  is  not  of 
uniTersal  application,  and  ought  not  to  be 
invariably  followed.  The  character  of  its 
business  does  not  afford  conclusive  proof 
that  it  is  unsafe.  It  may  be  safe  in  the  stat- 
utory sense,  notwithstanding  it  does  a  dual 
business;  and  the  commissioner's  finding 
that  it  is  safe  and  reliable,  as  a  matter  of 
fact,  renders  the  objection  that  it  is  theoret- 
ically unsafe  of  little  practical  consequence. 
However  it  may  be  with  other  similar  com- 
panies, the  commissioner  finds  that  this  com- 
pany possesses  all  the  statutory  requirements 


for  carryinx  oh  Its  business  la  this  state, 
comity  favors  its  admission,  and  hence  it  is 
entitled  to  the  license  sought  as  a  matter  of 
legal  right.  It  only  remains  for  the  com- 
missioner to  perform  the  ministerial  duty  of 
issuing  the  licmse,  and  tliat  duty  may  be 
appropriately  enforced  in  this  proceeding, 
Boody  v.  Watson,  64  N.  H.  162,  9  Atl.  794; 
Hart  V.  FolBom,  70  N.  H.  213,  217,  47  Att. 
603;  Manchester  v.  Fumald,  71  N.  EL  153, 
158,  61  AO.  657. 
Petition  granted.    All  concurred.    , 


(nK.  H.  <o 
STATE  V.  BAMBBYBR. 

(Supreme  Court  of  New  Hampshire.    Rockiii^ 

ham.    Sept  6,  1904.) 
oonsimiTioHAi,    i.aw  —  statutbs  —  tbaoihg 

STAMPS— DEPBECIATIOR   OF  PBOPEBTT  BIOBTB 
— POUCK  POWKB— PUBLIC  WELFABB. 

1.  Laws  1899,  p.  298,  a  60,  M  1.  2.  prohibit- 
ing the  giving  away  of  trading  stamps  with 
articles  of  merchandise  purchased,  entitling  the 
purchaser  to  other  articles  on  exhibition  at  the 
store  of  the  trading  stamp  company,  and  mak- 
ing a  violation  thereof  punishable  by  fine,  eta, 
la  unconstitutional,  as  depriving  a  citizen  of  the 
means  of  acquiring  and  possessing  property. 

2.  Laws  1890,  p.  298,  c.  60,  {{  1,  2,  prohibit- 
ing the  use  of  trading  stamps,  is  not  sustain- 
able, as  within  the  police  power  of  the  state, 
on  the  ground  that  it  was  a  proper  regulation 
tor  the  promotion  of  public  welfare. 

Transferred  from  Superior  Court,  Stone 
Judge. 

Information  by  the  state  solicitor  against 
Samuel  B.  Ramseyer.  Defendant's  motion 
to  quash  the  same  was  denied,  and  the  case 
was  transferred  to  the  Supreme  Court  for 
hearing  of  defendant's  ^ceptlon.    Sustained. 

The  Information  charges  that  the  defend- 
ant on  April  16,  1903,  at  Portsmouth,  sold 
"to  one  Charles  B.  Jenness  certain  proper- 
ty, to  wit  one  pocketbook,  and  in  connec- 
tion with  such  sale  did  give  to  said  Jenness 
10  stamps  or  coupons  which  entitled  said 
Jenness,  the  purchaser  of  said  pocketbook, 
to  receive  from  the  Sperry-Hutchlnson  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  New  Jersey,  certain  property 
other  than  the  property  sold  as  aforesaid, 
to  wit  other  than  the  said  pocketbook,  on 
presentation  to  said  Sperry-Hutchlnson  Com- 
pany, being  a  person  or  corporation  other 
than  the  person  so  selling  said  pocketbook 
as  aforesaid."  It  was  agreed  that  the  wit- 
nesses for  the  state,  if  called,  would  testify 
as  follows:  The  defendant  acting  as  a  clerk 
in  a  dry  goods  store  in  the  city  of  Ports- 
mouth, on  the  day  specified  In  the  informa- 
tion, sold  to  the  person  named  therein  a 
certain  pocketbook,  and  at  the  same  time  and 
as  part  of  the  transaction  delivered  to  that 
person  10  stamps  or  coupons,  which  enti- 
tled the  purchaser  to  demand  of  the  Sperry- 
Hutchlnson  Company  any  one  of  a  number 

f  1.  See  CoBBtitntional  Law,  voL  10^  Oeat.  Dla.  I 
ISO;   Lotte^le^  vol.  tt.  Cent  Die  |  <, 
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of  artldes  on  exhibition  at  the  store  of  that 
company  which  the  purchaser  might  select; 
that  the  Sperry-HutchloBOn  .(jompany  la  a 
coiiMratlon  organized  under  the  laws  of  the 
state  of  New  Jersey,  and  la  not  the  proprietor 
of  the  store  where  the  pocketbook  was  sold 
and  where  the  coupons  were  delivered  to  the 
person  named  in  the  Information. 

John  W.  Kelley  and  Streeter  &  HolUs,  for 
the  State.  Tlllinghast  &  Murdock,  for  de- 
fendant. 

WALKBR,  J.  The  facts  constituting  the 
alleged  crime,  as  set  forth  in  the  informa- 
tion, are  In  brief  that  the  defendant,  upon 
the  sale  by  him  to  one  Jenness  of  a  pocket- 
book,  also  gave  to  the  latter  a  coupon  or  or- 
der which  entitled  the  holder  to  receive 
from  another  party  some  other  article  of 
value.  It  may  be  assumed  In  favor  of  the 
state  that  It  was  understood  by  Jenness 
when  be  purchased  the  pocketbook  that  as  a 
part  of  the  transaction  and  as  an  Inducement 
thereto  he  was  to  receive,  and  in  fact  did  re- 
ceive, from  the  defendant  a  coupon  authoriz- 
ing him  to  demand  of  and  obtain  from  a 
third  party  other  property  than  the  article 
bought  of  the  defendant.  This  transaction 
on  the  part  of  the  defendant,  it  Is  claimed, 
constituted  a  crime  by  virtue  of  sections  1 
and  2,  c.  60,  p.  208,  Laws  1899.  Section  1  of 
the  statute  is  as  follows:  "No  person  or 
company  shall,  In  the  sale,  exchange,  or  dis- 
position of  any  property,  give  or  deliver  In 
connection  therewith  or  in  consideration  of 
said  sale^  exchange,  or  disposition,  any 
stamp,  coupon,  or  other  device  which  entitles 
the  purchaser  or  receiver  of  said  property, 
or  any  other  person,  to  demand  or  receive 
from  any  person  or  company  other  than  the 
person  making  said  sale,  exchange,  or  dis- 
position, any  other  property  than  that  ac- 
tually sold  or  exchanged;  and  no  person 
or  company  other  than  the  person  so  selling 
or  disposing  of  property  shall  deliver  any 
goods,  wares,  or  merchandise. upon  the  pre- 
sentation of  such  stamp,  coupon,  or  other  d«> 
vice."  Section  2  provides  that  "any  person 
or  company  who  violates  any  provision  of  the 
foregoing  section  shall  for  each  offense  be 
punished  by  fine  of  not  less  than  twenty  nor 
more  than  flva  hundred  dollars."  That  the 
facts  alleged  In  the  Information  constitute 
a  crime  within  the  literal  meaning  of  the 
statute  may  be  conceded.  The  defense  is 
that  the  statute  is  unconstitutional  and  void. 

While  It  may  be  difflcult  to  define'  exact- 
ly or  concretely  the  constitutional  limitations 
upon  the  Legislature  In  the  exercise  of  Its 
regulating  or  police  power,  it  is  futile  to 
argue  that  .none  exist.  It  has  been  so  long 
and  so  universally  recognized  and  establish- 
ed that  the  Legislature  does  not  possess  un- 
limited jfower  in  the  enactment  of  statutes 
affecting  private  rights  that  discussion  of 
the  subject  at  this  late  day  assumes  only 
academic  interest    In  the  practical  adminis- 


tration of  Justice  it  can  be  of  little,  if  any, 

utility.  "All  men  have  certain  natural,  es- 
sential, and  Inherent  rights,  among  which 
are  the  •  *  •  acquiring,  possessing,  and 
protecting  property."  Bill  of  Rights,  art  2. 
"This  Is  not  silence,  nor  rant  and  declama- 
tion, nor  advice  and  exhortation.  It  is  an 
express  declaration  of  the  private  right  of 
proprietorship.  It  is  attached  to  the  con- 
stitutional grant  of  governmental  powers, 
as  a  limitation  of  the.  grant,  a  declaration, 
of  a  right  not  surrendered  to  society.  Wheth- 
er it  be  called  a  declaration  of  the  reserved 
right,  or  a  reservation  of  the  right,  or  a 
guaranty  of  It,  or  a  prohibition  of  the  viola- 
tion of  It,  is  Immaterial.  It  is. a  reservation 
that  makes  the  right  a  constitutional  one; 
It  Is  a  guaranty  of  the  plaintiffs  natural 
and  common-law  right  to  own  property. 
*  *  *  As  the  broadest  literal  sense  of  this 
reservation  Is  qualified  by  the  constitutional 
grant  of  legislative  powers  (including  the 
powers  of  police,  taxation,  and  eminent  do- 
main), 80  that  grant  Is  qualified  by  this 
reservation,  as  well  as  by  other  guaranties 
and  prohibitions  set  forth  in  the  Bill  of 
Rights.  If  the  general  reservation  of  the 
rights  of  life,  liberty,  and  property  were  not 
qualified  by  the  grant, of  legislative  power, 
individual  rights  would  be  absolute^  and 
the  Constitution  would  contradict  Itself.  If 
the  grant  of  'supreme  legislative  power*  were 
not  qualified  by  any  constitutional  provi- 
sions, that  power  would  be  unlimited."  Doe, 
J.,  In  Orr  v.  Qnlmby,  64  N.  H.  S90,  616,  617. 
"The  General  Court  is  the  legislative  depart- 
ment of  the  state  government,  and  has  under 
the  Constitution  an  ample  grant  of  legisla- 
tive power.  The  extent  of  the  power  Is,  how- 
ever, limited^  not  only  by  the  express  prohibi- 
tions of  the  Constitution,  but  by  the  nature 
Itself  of  the  power  granted;  and  to  be  valid 
and  binding  the  act  of  the  Legislature  must 
be  within  the  general  scope  of  legislative 
authority.  The  power  delegated  by  the  Con- 
stitution 'to  make  and  ordain  all  manner  of 
reasonable  and  wholesome  orders,  laws,'  etc., 
confers  no  authority  to  make  an  order  or 
law  in  plain  violation  of  the  fundamental 
principles  of  natural  Justice,  though  the  act 
may  not  be  prohibited  by  any  express  limi- 
tation in  the  Constitution."  East  Kingston 
V.  Towle,  48  N.  H.  57,  58,  87  Am.  Dec.  575, 
2  Am.  Rep.  174.  "The  right  of  acquiring 
and  possessing  property  Is  constitutionally 
reserved."  State  v.  Express  Co.,  60  N.  H. 
219.  "But  even  the  police  power,  compre- 
hensive as.lt  admittedly  is,  has  its  limitations; 
and  In  this  state,  at  least  it  Is  subordinate 
to  the  equality  of  privilege  and  of  burden 
secured  by  the  Bill  of  Rights  and  guaran- 
tied by  the  Constitution  In  clearly  expressed 
provisions  which  mean  Just  wUat  they  de- 
clare." State  v.  Jackman,  69  N.  H.  318,  331, 
382,  41  AU.  347,  348,  42  L.  R.  A.  438.  "The 
right  of  acquiring  prop«ty  and  the  rights 
of  life  and  liberty,  which  the  second  arti- 
cle of  the  Bill  puts  together  In  a  class  of 
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t-lghts  there  deBciibed  as  natural,  essential, 
and  inherent,  are  secured  for  all  men." 
Opinion  of  the  Justices,  66  N.  H.  629,  631, 
33  Atl.  1076,  1078;  Aldrlcb  t.  Wright,  63  N. 
H.  898»  899,  400,  16  Am.  Rep.  838. 

The  limited  power  of  the  Legislature  in 
matters  relating,  or  purporting  to  relate,  to 
the  general  public  welfare,  has  always  been 
recognized  and  vindicated  by  Judicial  action. 
The  rights  of  "enjoying  and  defending  life 
and  Uberty,  acquiring,  possessing,  and  pro- 
tecting property,  and,  in  a  word,  of  seeking 
and  obtaining  happiness"  (Bill  of  Rights, 
art.  2),  have  been  deemed  to  be  not  only  in 
a  certain  broad  and  undefined  sense  "nat- 
ural, essential,  and  inherent  rights,"  but  also 
in  a  practical  sense  enforcieable  rights.  That 
the  framers  of  the  Constitution  did  not  con- 
cretely define  these  terms  is  no  evidence  that 
they  were  not  intended  to  bave  an  eSectlTe 
legal  meaning.  Nor  is  the  bioad  grant  of  leg- 
islative powers  contained  in  article  5  <of  the 
form  of  government,  by  which  the  Legis- 
lature is  authorized  "to  make,  ordain,  and 
establish  all  manner  o£  wholesome  and  rea- 
sonable orders,  laws,  stattites,  ordinances, 
directions,  and  Instructions,"  Independent  of, 
or  unlimited  by,  the  reserved  rights  of  dtl- 
zenslilp  mentioned  in  article  2  of  the  Bill 
of  Rights.  Tbe  true  view  is  that  both  of 
these  provisions  of  the  fundamental  law  are 
to  be  considered  together  as  interdependent, 
the  one  qualifying  and  limiting  the  other; 
otherwise  it  would  result  that  due  efTect 
could  not  be  given  to  both  at  tbe  same  time. 
Neither  Is  supreme  in  a  sense  that  would 
deprive  the  other  of  Its  efTectlTeness  as  a 
part  of  the  fundamental  law. 

The  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States  provides  that  "no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  tbe  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  Jurisdiction  tbe 
equal  protection  of  the  laws."  The  essen- 
tial rights  of  citizenship  under  a  republican 
form  of  government,  declared  in  the  second 
article  of  our  BUI  of  Rights,  are  not  increas- 
ed or  rendered  more  stable  and  secure  by 
this  provision  of  the  federal  Constitution. 
"An  enactment  obnoxious  to  this  provision 
of  the  federal  Gonstitntion  is  in  New  Hamp- 
shire no  more  ineffective  than  it  would  be 
in  its  absence."  State  v.  Pennoyer,  65  N.  H. 
113,  116,  18  Atl.  878,  880,  5  L.  R.  A.  709. 
And  as  tbe  defendant  is  fully  protected  in 
the  exercise  of  all  his  essential  rights  of  ac- 
quiring and  possessing  property  by  the  Con- 
stitution of  this  state.  It  is  unnecessary  to 
consider  whether  a  similar  guaranty  might 
be  discovered  in  the  fourteenth  amendment 
of  the  federal  Constitution. 

The  statute  in  question  is  prohibitive.  It 
makes  it  a  crime  for  one  to  carry  on  a  legi- 
timate business  In  a  manner  not  before  sup- 
posed to  be  illegal  or  improper.    It  deprives 


tbe  citizen  of  a  means  of  acqnhlng  and  pos- 
sessing property  which  prevlonsly  he  bad 
possessed  aa  of  right;  and  such  invasion  and 
deprivation  of  private  right  can  only  be  Joa- 
tlfled,  if  at  all,  by  proper  legislative  action 
In'  the  exercise  of  the  police  power.  "No 
proposition  is  now  more  firmly  settled  than 
that  it  is  one  of  the  fundamental  rights  and 
privileges  of  every  American  citizen  to  adopt 
and  follow  such  industrial  pursuits,  not  in- 
jurious to  tbe  community,  as  he  may  see 
fit"  People  ▼.  Marx,  99  N.  T.  377,  386.  2 
N.  B.  29,  33,  62  Am.  Rep.  34.  Unless  the 
power  of  the  Legislature  to  provide  for  the 
health,  safety,  comfort,  and  welfare  of  the 
ppblic  is  sufficient  to  sanction  such  action, 
it  is  inimical  to  tbe  Constitution  and  void. 
"To  Justify  the  state  in  thus  interposing  its 
authority  in  behalf  of  the  public.  It  must 
appear,  first,  that  the  interests  of  tbe  public 
generally,  as  disting^ulsbed  from  tbose  of  a 
particular  class,  require  such  interference^ 
and,  second,  that  tbe  means  are  reasonably 
necessary  for  tbe  accomplishment  of  tbe  pur- 
pose aud  not  unduly  oppressive  upon  indi- 
viduals. The  Legislature  may  not,  undo' 
the  guise  of  protecting  the  public  interests, 
arbitrarily  interfere  with  private  boslnesSk 
or  Impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations.  In  other 
words,  its  determination  as  to  what  is  a 
proper  exercise  of  its  police  pow^s  Is  not 
final  or  conclusive,  but  Is  subject  to  the 
supervision  of  the  courts."  Lawton  v. 
Steele,  152  V.  S.  183,  137,  14  Sup.  Ct  490,  501, 
38  L.  Ed.  385.  "The  courts  are  not  bound 
by  mere  forms,  nor  are  they  to  be  misled 
by  mere  pretenses.  They  are  at  liberty — 
indeed,  are  imder  a  solemn  duty — ^to  look  at 
tbe  substance  of  things,  wheneva:  they  en- 
ter upon  the  inquiry  whether  the  Legislature 
has  transcended  tbe  limits  of  its  antliority. 
If,  therefore,  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health,  the 
public  morals,  or  the  public  safety  has  no 
real  or  substantial  relation  to  those  objects, 
or  is  a  palpable  Invasion  of  rights  secured 
by  the  fundamental  law,  it  Is  the  duty  of  the 
courts  to  so  adjudge,  and  thereby  give  effect 
to  the  Constitution."  Mugler  v.  Kansas,  123 
D.  S.  623,  661,  8  Sup.  Ot.  273,  297,  31  L.  Ed. 
206.  "While  it  is  the  general  province  of 
the  Legislature  to  determine  what  laws  and 
regulations  are  needed  to  protect  the  public 
health,  comfort,  and  safety,  courts  must  be 
able  to  say,  upon  a  perusal  of  the  enactment, 
that  there  is  some  fair  and  reasonable  con- 
nection between  it  and  the  ends  above  men- 
tioned. Unless  such  relation  exists,  an 
enactment  cannot  be  upheld  as  an  exercise 
of  the  police  power."  People  v.  Warden  of 
City  Prison,  157  N.  X.  116, 130,  51  N.  B.  1006, 
43  L.  R.  A.  264,  68  Am.  St  Rep.  768;  Peo- 
ple V.  Marx,  90  N.  T.  877,  2  N.  B.  29,  52 
Am.  Rep.  34;  People  t.  Oillson,  109  N.  Y. 
389,  17  N.  E.  343,  4  Am.  St  Rep.  465;  Tick 
Wo  V.  Hopkins,  118  U.  S.  366,  6  Sup.  Ot 
1064,  SO  L.  Ed.  220;  PoweU  T.  Pennsylvania. 
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127  V.  &  678,  8  Sup.  Ot.  992,  32  L.  Ed.  253; 
Booth  T.  Illinois,  184  IT.  S.  425,  429,  22  Sup. 
Ct.  425,  40  L.  Ed.  623;  State  T.  Jackman,  69 
N.  H.  318,  829,  830,  41  Ati.  347,  42  L.  R.  A. 
438;  Commonwealtb  t.  Ferry,  155  Mass. 
117,  121,  28  N.  a  1126,  14  Ll  R.  A.  325,  81 
Am.  St.  Rep.  633;  State  t.  Dalton,  22  R.  I. 
77,  46  Atl.  234,  48  L.  R.  A.  775,  84  Am.  St. 
Rep.  818;  Long  t.  State,  74  Md.  565,  22  Atl. 
4,  12  L.  R.  A.  425,  28  Am.  St.  Rep.  268;  Peo- 
ple V.  Berrien  Circuit  Judge,  124  Mlcb.  664, 
83  N.  W.  694,  50  li.  R.  A.  493,  83  Am.  St 
Rep.  362;  Tied.  Pol.  Pow.  S  85;  Freund,  Pol. 
Pow.  i  494. 

Tbe  act  under  whicb  this  prosecution  was 
instituted  cannot  be  sustained  as  a  valid 
exercise  of  the  police  power,  or  of  leglsla- 
tlTe  regulation  for  the  general  -welfare,  un- 
less It  can  be  so  construed  as  to  relate  to 
fraudulent  and  deceptive  schemes  in  the  sale 
of  property  by  the  use  of  a  "stamp,  coupon, 
or  other  device  which  entitles  the  purchaser 
or  receiver  of  said  property  to  demand  or 
receive  from  any  person  or  company  other 
tlian  the  person  making  said  sale,  exchange, 
or  disposition,  any  other  property  than  that 
actually  sold  or  exchanged,"  or  unless  It  re- 
lates to  such  transactions  attended  with 
some  element  of  chance  sufficiently  alluring 
to  appeal  to  the  gambling  propensity.  See 
Commonwealth  v.  Emerson,  166  Mass.  146, 
42  N.  B.  559.  But  the  purpose  of  the  act  can- 
not be  so  limited,  without  Incorporating  into 
it  language  which  was  not  only  not  used, 
bnt  which  was  carefully  excluded.  Besides, 
it  was  unnecessary  for  the  accomplishment 
of  that  purpose.  Existing  statutes  furnish- 
ed an  ample  remedy.  Pub.  St  1891,  cc.  270, 
273;  Wheeler  v.  Stock  Exchange,  72  N.  H. 
315,  56  Atl.  754.  The  evident  purpose  was 
to  prohibit  merchants  from  engaging  in  what 
Is  known  as  "tbe  trading  stamp  business"; 
in  other  words,  to  make  It  illegal  for  a  trader, 
in  selling  an  article  and  as  a  part  of  the 
transaction,  to  give  tbe  purchaser  an  or- 
der entitling  the  latter  to  obtain,  without 
further  payment  some  other  article  of  value 
from  an  independent  third  party.  Fraud 
and  deception  are  not  made  elements  of  the 
offense  described,  and  the  honesty  and  good 
faith  of  the  parties  to  the  transaction  con- 
stitute no  excuse  or  defense.  It  is  the  par- 
ticular method  of  doing  business  that  the 
Liegislatnre  sought  to  prohibit.  And  tbe 
question  for  the  court  to  decide  Is  whether 
it  bad,  under  the  Constitution,  power  to  pass 
a  valid  act  of  that  character.  Upon  a  fair 
and  reasonable  construction  of  the  act  la 
there  any  relation  between  it  and  tbe  con- 
fltitntlonal  police  power  possessed  by  tbe 
I>egl8latnre7  In  State  v.  Dalton,  22  R.  I. 
77,  46  Atl.  234,  48  L.  R.  A.  775,  84  Am.  St 
Rep.  818,  this  precise  question  was  present- 
ed, and  the  court  say  (page  85,  22  R.  I., 
page  237,  46  Atl.,  48  U  R.  A.  775,  84  Am.  St 
3ep.  818):  "The  act,  as  we  construe  it  pro- 
hibits a  person  from  selling  a  given  article, 
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and  at  the  same  time,  and  as  a  part  of  die 
transaction,  giving  to  the  purchaser  a  stamp, 
coupon,  or  other  device  which  will  entitle 
him  to  receive  from  some  third  person  some 
other  well-deflned  article  in  addition  to  the 
one  sold.  This  is  equivalent  to  declaring 
that  it  is  illegal  for  a  man  to  give  away 
one  article  as  a  premium  to  the  buyer  for 
having  purchased  another;  for,  bs  already  in- 
timated, it  can  make  no  possible  ditTerence 
that  the  article  given  away  with  the  sale  is 
delivered  to  the  purchaser  by  a  third  person, 
instead  of  tbe  seller  lilmself.  We  think  it  la 
clear  that  such  a  prohibition  is  an  unwar- 
ranted Interference  with  the  individual  lib- 
erty which  is  guarantied  to  every  citizen, 
both  by  our  state  Constitution  and  also  by 
the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States."  On  page  87, 
22  R.  I.,  page  237,  46  Atl.,  48  L.  R.  A.  775, 
84  Am.  St  Rep.  818,  the  court  further  say: 
"But  it  Is  further  argued  in  support  of  the 
statute  that  the  scheme  aimed  at  is  one 
which  is  demoralizing  to  legitimate  busi- 
ness, and  hence  within  the  police  power  of 
the  state  to  prohibit  •  •  •  In  this  con- 
nection it  is  pertinent  to  observe  that  it  is 
not  enough  to  warrant  the  state  in  absolute- 
ly prohibiting  a  given  business  that  It  is 
conducted  by  methods  which  do  not  meet 
with  general  approval.  There  must  be  some- 
thing in  the  methods  employed  which  ren- 
ders it  injurious  to  the  public  In  some  one 
of  the  ways  before  mentioned.  In  order  to 
warrant  the  state  in  interfering  therewith. 
Nor  is  it  enough,  to  bring  a  given  business 
within  the  prohibitory  power  of  the  state, 
that  it  is  so  conducted  as  to  seriously  Inter- 
fere with  or  even  destroy  the  business  of  oth- 
ers." 

The  foregoing  case,  which  presents  a  care- 
ful examination  of  the  subject  Is  followed 
in  State  v.  Dodge  (recently  decided  by  the 
Supreme  Court  of  Vermont)  56  Atl.  983. 
The  statute  under  consideration  in  State  v. 
Dodge  is  identical  with  the  statute  in  ques- 
tion in  the  case  at  bar.  This  coincidence 
renders  it  quite  probable  that  the  New 
Hampshire  statute,  passed  in  1899,  was 
copied  from  the  Vermont  statute,  passed  in 
1898.  In  the  case  referred  to  the  court  say: 
"It  is  not  attempted  by  the  act  to  regulate 
the  giving  of  stamps  or  coupons  redeemable 
in  goods,  wares,  or  merchandise  by  a  person 
other  than  the  giver  of  the  stamp  or  coupon, 
bnt  It  absolutely  prohibits  the  carrying  on 
of  a  branch  of  business  or  trade  that  is  not 
affected  with  a  public  interest  and  has  no 
relation  to  the  public  health,  morals,  or  safe- 
ty, and  Imposes  an  arbitrary  and  unneces- 
sary restraint  upon  lawful  business  transac- 
tions, and,  within  the  meaning  of  the  four- 
teenth amendment  to  the  (Constitution  of  the 
United  States,  Is  an  unlawful  restraint  upon 
the  liberty  of  a  person  to  make  such  con- 
tracts, not  inconsistent  with  the  lawful 
rights  of  others,  as  he  fudges  for  his  best 
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interest,  and  up<n  the  nse  of  bis  business 
capacities  for  a  lawful  purpose,  and  falls 
within  the  constitutional  prohibition,  and  is 
not  a  lawful  exercise  of  the  police  power  of 
the  Legislature."  In  People  t.  Gillson,  109 
N.  Y.  389,  17  N.  B.  343,  4  Am.  St.  Rep.  465, 
It  was  held  that  a  statute  prohibiting  the 
sale  or  disposal  of  any  article  of  food,  or  any 
offer  or  attempt  to  do  so,  upon  any  represen- 
tation or  inducement  that  anything  else  will 
be  delivered  as  a  gift,  prize,  premium,  or  re- 
ward to  the  purchaser,  is  unconstitutional 
and  void.  The  foregoing  views  are  also 
recognized  and  enforced  in  the  following 
cases:  People  t.  Dycker,  72  App.  Div.  308, 
76  N.  Y.  Supp.  Ill;  Tovmg  v.  Commonwealth 
(decided  by  the  Supreme  Court  of  Appeals  of 
Virginia  in  1903)  45  S.  B.  327,  which  express- 
ly indorses  and  follows  State  y.  Dalton; 
State  V.  Shugart  (decided  by  the  Supreme 
Court  of  Bahama  in  1903)  35  South.  28; 
Bz  parte  McKenna,  126  Cal.  429,  68  Pac. 
916;  Long  v.  State,  74  Md.  565,  22  Atl.  4,  12 
L.  R.  A.  425,  28  Am.  St.  Rep.  268;  Common- 
wealth V.  SlBSon,  178  Mass.  578,  60  N.  E.  385; 
Commonwealth  t.  Bmerson,  165  Mass.  146, 
42  N.  E.  559. 

If  it  is  assumed  that  the  testimony  of  the 
witnesses  for  the  state,  which  is  contained 
in  the  case,  is  true,  it  would  not  prove  or 
authorize  any  inference  that  the  business  as 
thus  carried  on  was  injurious  to  the  public. 
All  suspicion  of  the  existence  of  the  element 
of  a  lottery  is  removed  from  the  transac- 
tion by  the  virtual  finding  that  the  articles 
given  as  prizes  or  premiums  on  presentation 
of  the  coupons  were  on  exhibition  at  the 
store  of  the  third  party.  There  was  notliing 
to  prevent  the  purchaser  of  the  pocketbook 
from  ascertaining  in  the  first  instance  what 
article  or  articles  he  would  obtain  by  virtue 
of  the  coupons  to  be  given  liim  by  the  de- 
fendant; and  if  he  saw  fit  to  purchase  the 
pocketbook  without  deciding  or  knowing 
what  premimn  be  would  select,  it  was  bis 
privilege  to  do  so.  His  ignorance  in  tliis 
regard  was  not  a  condition  of  bis  contract 
with  the  defendant.  That  the  element  of 
chance  might  be  introduced  into  the  scheme, 
so  tliat  the  purchaser  could  not  know  what 
be  was  to  receive,  but  would  be  obliged  to 
leave  the  selection  of  the  premium  to  be  de- 
termined by  other  means  than  his  free  cb<dce 
(State  V.  Clarke,  38  N.  H.  329,  335,  66  Am. 
Dec.  723),  is  the  assumption  of  pure  specu- 
lation as  a  fact  upon  which  to  predicate  the 
validity  of  the  statute.  Most  commercial 
transactions  may  be  so  conducted  as  to  In- 
volve the  element  of  chance  to  a  pernicious 
degree.  But  this  possibility  alone  would  not 
Justify  the  Legislature  in  prohibiting  any 
useful  occupation  it  might  select,  or  preclude 
the  court  from  declaring  the  act  unconstitu- 
tional. There  is  no  presumption  that  men  in 
business  affairs  will  cheat,  deceive,  and  de- 
fraud their  customers.  The  evil  effects  of  a 
business  enterprise,  when  they  exist,  as  a 
legal  proposition,  are  ascertained  from  its 


logical,  or  necessary,  or  nsual  results — not 
from  the  fact  that  unscrupulous  men  may  re- 
sort thereto  for  Improper  or  illegitimate  pur- 
poses. 

The  argument  is  advanced  in  behalf  of  the 
prosecution  that  the  ultimate  effect  of  the 
existence  of  the  trading  stamp  companies  is 
the  imposition  of  a  compulsory,  unnecessary, 
and  useless  tax  upon  the  entire  community, 
and  hence  is  detrimental  to  the  welfare  and 
prosperity  of  the  public.  It  may  be  that  the 
strict,  logical  reasoning  of  political  economy 
supports  that  conclusion,  though  it  might  not 
meet  with  universal  acceptance.  But,  bow- 
ever  that  may  be,  it  is  equally  true  that  other 
methods  of  commercial  enterprise,  in  the  ul- 
timate analysis,  would  turn  out  to  be  ex- 
pensive to  all  and  useful  to  few  or  none,  en- 
tailing a  public  burden  attended  with  no 
public  benefit  If  all  merchants,  for  in- 
stance, expended  a  proportionally  equal 
amount  in  advertising  their  wares  in  the 
newspapers  and  in  other  ways,  the  argument 
would  not  be  difficult  to  establish  the  propo- 
sition that  the  business  of  advertising  re- 
sults in  a  useless  and  compulsory  tax  npon 
the  community  at  large,  and  ought  to  be  pro- 
hibited for  that  reason.  If  it  necessarily  re- 
sults from  the  trading  stamp  business  that 
all  retail  merchants  must  eventually  patron- 
ize the  stamp  companies  or  go  out  of  busi- 
ness, the  same  logic  would  authorize  the  con- 
clusion that  all  traders  must  advertise  their 
business,  and  that.  In  that  event,  the  entire 
public  could  be  subject  to  a  large  expense 
without  deriving  any  benefit  therefrom.  But 
it  is  safe  to  assume  tliat  no  court  would  long 
entertain  the  proposition  that  a  statute  pro- 
hibiting the  advertiser's  business  was  a  valid 
exercise  of  the  police  power.  The  business 
against  which  the  statute  is  aimed  "is  sim- 
ply one  of  the  infinite  variety  of  devices 
which  are  resorted  to  by  tradespecq[>le,  in 
these  days  of  sharp  competition,  to  promote 
the  sale  of  their  goods."  State  v.  Dalton, 
supra.  "It  does  not  differ  from  the  ordinary 
business,  except  in  the  method  of  advertis- 
ing and  in  lawful  trade  inducements.  It  is 
true  that  this  method  of  doing  business  may 
enable  a  trader  to  do  more  business  than  be 
otherwise  would,  and  more  than  his  com- 
petitor across  the  street,  who  does  not  incur 
the  expense  incident  to  this  method  of  ad- 
vertising and  increasing  bis  business;  but 
this  furnishes  no  reason  for  prohibiting  the 
business."  State  v.  Dodge,  supra.  The  case 
of  LtTnahnrgh  v,  District  of  Columbia,  11 
App.  D.  G.  512,  is  not  in  point  The  de- 
cision seems  to  be  based  upon  facts  tending 
to  show  a  lottery  in  the  manner  the  stamp 
business  was  there  conducted,  which  do  not 
exist  in  this  case,  and  cannot  be  judicially 
found  to  exist  as  a  matter  of  speculation  or 
inference.  The  case  of  Humes  t.  Ft  Smith 
(C.  C.)  93  Fed.  857,  which  adopts  the  rea- 
soning in  Lansburgh  v.  District  of  Columbia, 
relates  to  a  regulation,  not  the  prohibition, 
of  the  stamp  business. 
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The  reasoning  of  the  courts  In  the  cases 
cited,  in  which  the  validity  of  statutes  simi- 
lar to  the  one  InToIved  in  this  case  has  heen 
passed  upon,  and  In  which  a  similar  ques- 
tion has  been  presented,  seems  to  be  con- 
dnslTe  in  showing  that  the  power  sought  to 
be  exercised  does  not  fail  within  the  consti- 
tutional police  power  of  the  Legislature. 
Considering  the  apparent  object  of  the  stat- 
ute, ascertained  by  construing  its  language 
in  the  light  of  all  competent  evidence,  the 
court  is  unable  to  discover  how  It  promotes 
the  public  welfare  as  a  police  regulation. 
Indeed,  the  title  of  the  act  does  not  Indicate 
such  a  purpose.  It  is  denominated  "An  act 
to  prevent  the  use  of  trading  stamps,  cou- 
pons, and  other  devices  on  the  sale  or  ex- 
change of  property."  In  the  absence  of  suf- 
ficient evidence  that  it  Is  a  police  regulation. 
It  cannot  be  Judicially  declared  to  possess 
that  character;  and,  if  It  is  not  under  the 
Constitution  an  exercise  of  the  police  power, 
it  finds  no  Justification  in  that  instrument, 
and  is  rendered  Invalid  by  the  second  article 
of  the  Bin  of  Rights.  Whether  its  invalidity 
might  he  placed  on  other  constitutional 
grounds  it  is  tmnecessary  to  inquire. 

In  reaching  this  result  the  court  does  not 
undertake  to  pass  upon  the  reasonableness 
of  the  statute.  If  it  appeared  to  have  such 
connection  with  or  relation  to  matters  of 
public  morals  and  safety  as  would  bring  it 
within  the  constitutional  limits  of  the  po- 
lice power,  vested  in  the  legislative  depart- 
ment, the  question  of  its  reasonableness  as  a 
means  to  an  end,  or  of  its  policy  or  desira- 
bility, would  not  be  a  question  for  Judicial 
determination.  State  t.  Jackson,  71  N.  H. 
552,  554,  53  Atl.  1021,  60  L.  B.  A.  739.  That 
power  is  vested  in  the  Legislature,  and  is 
not  subject  to  revision  by  the  courts.  If  it 
Is  assumed  that  the  statute  in  question  is 
valid  as  an  exercise  of  the  police  power, 
whether  it  Is  a  wise  statute  tmder  existing 
circumstances,  whether  the  evil  sought  to  be 
corrected  should  be  suppressed  in  the  man- 
ner proposed,  and  whether  public  policy 
sanctions  or  requires  such  legislation,  are 
naatters  upon  which  the  court  could  not  hold 
the  statute  unconstitutional.  Commonwealth 
V.  Alger,  7  Gush.  53,  84j  Watertown  v.  Mayo, 
109  Mass.  315,  319, 12  Am.  Sep.  694;  Chicago 
V.  Netcher,  183  111,  104,  111,  55  N.  B.  707,  48 
L.  B.  A.  261,  75  Am.  St  Bep.  93;  Holden  v. 
Hardy,  169  U.  S.  366,  398,  18  Sup.  Ct.  383, 
42  L.  Ed.  780;  OUs  v.  Parker,  187  U.  S.  606, 
608,  23  Sup.  Ct  168,  47  L.  Ed.  323.  But  the 
legislative  prohibition  of  a  business  not 
harmful  to  society  in  any  of  its  essential 
features,  though  comparatively  novel  and  pe- 
culiar, cannot  receive  Judicial  sanction,  mere- 
ly because  the  prohibited  business  stimu- 
lates competition  among  merchants  in  dis- 
posing of  their  wares,  or  afFords  an  unusual 
method  for  commercial  advertising. 

Exception  sustained,  and  Information 
quashed.    All  concurred. 
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VINCENT  T.  MUTUAL  RESEBVB  FUND 

LIFE  ASS'N. 

(Supreme  Court  of  Errors  of  Connecticut    Oct 
7.  1904.) 

tXWB  IMBUBANOB— ACTIOR  ON  POUOT— OBDKB 
Olf  PBOOF—APPUCATION— TBUTH  Olf  KEPBB- 
BENTATIONS  —  PREStJMPTION  07  TBDTHF0I.- 
NESS— PROBATIVB   FOBCE. 

1.  Where  no  objection  was  made  at  the  time 
to  the  court's  action  on  a  motion  that  defend- 
ant be  enjoined  from  pleading  a  former  judg- 
ment as  a  defense,  objection  to  the  regularity  of 
the  court's  action  in  determining  the  question 
of  res  judicata  in  this  manner  could  not  be  made 
for  the  first  time  on  appeal. 

2.  An  action  on  a  hie  insurance  policy  was 
erased  from  the  docket  for  want  of  an  ad  dam- 
num clause,  and  plaintiff  began  another  action, 
which  was  dismissed  as  not  brought  within  the 
time  limited  in  the  policy.  Thereafter  plaintiff 
brought  error  in  the  first  action,  and  it  was  held 
that  it  had  been  improperly  stricken  from  the 
docket  and  it  was  restored  thereto.  Held,  that 
the  judgment  dismissing  the  second  action  be- 
cause not  commenced  in  time  was  not  a  bar  to 
the  prosecution  of  the  first  action  after  it  was 
restored  to  the  docket 

8.  In  an  action  on  a  life  policy,  the  introduc- 
tion of  the  policy,  certificate  of  death,  and  proofs 
of  death  and  loss  make  a  prima  facie  case  for 
plaintiff,  without  other  evidence  that  statements 
m  the  application  are  true,  and  hence  extrinsic 
evidence  to  that  effect  is  admissible  in  rebuttal 
after  evidence  by  defendant  tending  to  show 
misrepresentations  in  the  application. 

4.  In  an  action  on  a  life  policy,  the  presump- 
tion that  the  declarations  of  deceased  in  the  ap- 
plication are  true,  while  sufficient  to  make  a 
prima  facie  case  for  plaintiff  on  the  introduc- 
tion of  the  policy,  is  not  entitled  to  be  consid- 
ered as  having  probative  force,  requiring  such 
g resumption  to  he  weighed  as  evidence  in  the 
nai  detei-mination  of  the  issue  of  fact  as  to 
whether  the  representations  are  true. 

Appeal  from  Superior  Coiu:t;  New  Haven 
County;    Edwin  B.  Gager,  Judge. 

Action  by  Mary  Vincent  against  the  Mutual 
Reserve  Fund  Life  Association.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

James  H.  Webb  and  Amon  A.  AlUng,  for 
appellant    Charles  S.  Hamilton,  for  appellee. 

FBENTICB,  J.  This  Is  the  cause  which 
was  restored  to  the  docket  of  the  8Ui)erloi 
court  upon  the  writ  of  error  which  was  before 
us  In  Vincent  v.  Mutual  Reserve  Fund  Life 
Ass'n,  76  Conn.  660,  66  AtL  177.  The  actton 
was  brought  by  the  beneficiary  named  in  a 
life  insurance  policy  to  recover  its  amount 
Upon  its  restoration  the  defendant  pleaded 
two  defenses.  The  first  contained  sundry  ad- 
missions and  denials,  and  an  allegation  of  a 
breach  of  warranty,  in  that  the  material  fact 
of  the  age  of  the  assured  was  misstated  in 
the  application;  it  being  stated  as  56  at  her 
nearest  birthday,  whereas  she  was  in  fact  as 
alleged,  more  than  66  years  of  age  at  the 
time.  To  this  defense  the  plaintiff  replied, 
denying  the  alleged  misstatement,  aikd  thus 
raising  the  only  issue  of  fact  which  became 
the  subject  of  controversy  in  evidence.  The 
second  defense  set  up  in  bar  of  the  action  a 
former  Judgment  in  favor  of  the  defendant  In 


Digitized  by 


Google 


«J6i 


68  ATLANTIC  BBPOBTBB. 


(Goim. 


an  action  between  the  aame  parties,  and  for 
tbe  same  cause  of  action.  The  Judgment  thus 
pleaded  was  that  approved  by  this  court  In 
Vincent  v.  Mutual  Reserve  Fund  Life  Ass'n, 
74  Conn.  .684,  51  Atl.  1066.  The  plaintiff 
thereupon  filed  a  motion  that  the  defendant 
be  enjoined  from  pleading  or  making  use  of 
this  defense.  The  motion  set  out  that  the 
present  suit,  begun  March  2,  1001,  was,  upon 
the  defendant's  motion,  erased  from  the  docket 
for  want  of  an  ad  damnum  clause;  that 
thereafter,  on  May  21,  1901,  the  plaintlfF  be- 
gan another  action  to  recover  upon  said  pol> 
ley,  the  same  having  been  commenced  more 
than  one  year  after  the  death  of  the  assured, 
and  after  the  time  limited  In  said  policy  with- 
in which  a  suit  could  be  maintained  thereon; 
that  the  complaint  in  said  action  set  forth 
reasons  which  the  plalntlflF  believed  were  suf- 
ficient to  avoid  the  effect  of  said  provision 
limiting  the  time  within  which  action  could 
be  brought;  that  the  defendant  thereupon 
demurred  to  said  complaint  solely  on  the 
ground  that  the  suit  had  been  brought  too 
late;  that  the  court  sustained  said  demurrer 
and  dismissed  the  complaint  solely  upon  tiie 
ground  stated,  and  did  not  dismiss  it  for  any 
reason  Involved  In  the  merits  of  the  case; 
and  that  the  plaintiff  thereupon  brought  her 
writ  of  error  In  said  first  and  the  present 
case,  upon  which  It  was  held  that  It  was  Im- 
properly stricken  from  the  docket,  and  as  the 
result  of  which  it  was  restored  thereto.  It 
concluded  with  the  averments  that  "the  Just 
merits  of  her  case  were  never  heard  or  passed 
upon  In  said  second  case,  nor  were  the  mat- 
ters in  Issue  In  that  case  now  Involved  in  this 
case  ever  heard  or  passed  upon,  and  that  the 
sole  question  involved  in  said  second  case  was 
whether  said  second  case  was  brought  within 
the  time  which  the  plaintiff  might  bring  her 
case  npon  this  policy  of  insurance,"  and  that 
to  allow  said  Judgment  In  said  second  case 
would,  under  the  circumstances,  be  inequi- 
table and  unjust,  and  a  prayer  that  the  de- 
fense be  stricken  from  the  docket,  and  that 
the  defendant  and  its  attorneys  be  perma- 
nently enjoined  from  pleading  or  using  said 
Judgment  In  any  way  in  defense  or  bar  to 
the  action,  or  offering  it  In  evidence  upon  the 
trial  thereof.  The  parties  having  been  heard 
thereon,  the  motion  was  granted.  The  issue 
of  fact  under  the  first  defense  was  subse- 
quently determined  by  a  Jury  in  favor  of  the 
plaintiff,  who  thereupon  had  Judgment  for 
tbe  amount  of  tbe  policy. 

We  have  no  occasion  to  consider  the  objec- 
tion which  is  now  made  to  the  regularity  of 
the  proceedings  recited  as  the  result  of  which 
the  second  defense  was  eliminated,  since  It 
comes  too  late.  No  objection  was  made  at  the 
time  of  the  court's  action,  and  both  parties 
by  their  conduct  concurred  in  inviting  the 
court  to  determine  in  the  Informal  manner 
which  was  pursued  the  important  question 
as  to  whether  the  former  Judgment  rendered 
under  the  circumstances  recited  in  the  motion 
was  one  which  could  be  successfully  pleaded- 


In  bar  of  the  pending  action,  or  used  to  defeat 
It  The  allegations  of  the  motion  were  either 
acc^ted  as  true  npon  the  theory  that,  being 
npon  the  records  of  the  court,  it  could  take 
Judicial  notice  of  them,  or  admitted  by  im- 
plication or  verbal  statement  and  a  decision 
asked.  The  plaintiff  cannot,  therefore,  be 
heard  to  complain  with  respect  to  the  course 
pursued,  and  can  only  take  advantage  of 
some  error  involved  in  the  court's  conclusion 
upon  the  question  of  res  Judicata  thus  pre- 
sented. The  court  correctly  held  that  the  for- 
mer  Judgment  constituted  no  bar.  All  that 
tbe  former  case  decided  was  that  the  plaintiff 
had  no  right  of  action  at  the  time  that  suit 
was  begun.  It  was  not  decided  that  she  had 
no  such  right  when  the  present  action  was 
commenced.  The  latter  question  was  not  put 
in  issue,  or  involved  in  any  issue,  since  the 
only  issue  in  the  case  arose  out  of  the  condi- 
tion in  the  policy  as  to  the  time  within  which 
action  thereon  should  be  commenced.  It  is  a 
familiar  rule,  found  in  many  authorities, 
that,  to  constitute  a  former  Judgment  a  bar 
or  estoppel  in  a  pending  action,  there  must 
coexist  in  the  two  cases  four  identities,  to 
wit,  (1)  of  subject-matter,  (2)  of  cause  of  ac- 
tion, (3)  of  persons  and  parties,  and  (4)  of 
the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made.  Lyon  ▼.  Perin  & 
Gaff  Mfg.  Co.,  125  U.  S.  698,  8  Sup.  Ct  1024, 
31  L.  Ed.  839;  Mershon  v.  Williams,  63  N. 
J.  Law,  398,  44  Atl.  211.  This  rule  has  been 
criticised  as  not  strictly  accurate  as  applied 
to  all  situations,  and  tbe  suggestion  made 
that  the  stetement  would  be  more  compre- 
hensive if  for  the  first  two  Identities  named 
was  substituted  that  of  issues.  2  Black  on 
Judg.  i  610;  Betts  v.  Starr,  5  Conn.  550,  13 
Am.  Dec.  94.  As  applied  to  the  present  sit- 
uation, possibly  the  one  rule  Is  as  satisfac- 
tory as  the  other.  Both  certainly  lead  to  the 
same  conclusion.  The  second  defense  avers 
an  identity  in  the  causes  of  action.  Tbe  sub- 
ject of  both  actions  was  undoubtedly  the 
same;  the  object  of  both— that  Is,  the  relief 
sought — was  also  the  same;  but  the  causes 
of  action  were  not  identical.  "  'Cause  of  ac- 
tion' has  been  held  from  the  earliest  times  to 
mean  every  fact  which  is  material  to  be 
proved  to  entitle  the  plaintiff  to  succeed — 
every  fact  which  the  defendant  would  have  a 
right  to  traverse."  Cooke  v.  0111,  L.  R.  8  C 
P.  107.  It  is  "all  the  facte  which  together 
constitute  the  plaintiff's  right  to  maintein  the 
action."  Allhusen  v.  Malgarjo,  L.  R.  3  Q.  B. 
340,  343.  See,  also,  Wildman  v.  Wlldman,  70 
Conn.  700,  41  Atl.  1.  The  plaintiff's  second 
case  involved  a  fact  arising  out  of  the  con- 
tract sued  upon  which  was  In  addition  to  any 
in  the  original  case.  It  was  the  issue  of  law 
which  was  framed  upon  the  allegations  dis- 
closing this  fact,  and  attempting  to  evade  its 
natural  consequences,  which,  and  which 
alone,  proved  fatal  to  the  maintenance  of  the 
action.  Tbe  Issuable  facte  in  the  two  cases 
were  therefore  not  the  same,  and  the  issues 
framed  upon  them  not  the  same     It  Is  an 
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acc^ted  principle — the  necessary  corollary  of 
those  already  .dlBcnssed — that  an  estoppel  by 
Judgment  extends  only  to  the  facts  as  they 
were  at  the  time  Judgment  was  rendered,  and 
to  the  legal  rights  and  relations  ot  the  par- 
tiea  as  fixed  by  the  facts  so  determined;  that, 
when  new  facts  Intervene  before  the  second 
■ult  furnishing  a  new  basis  for  the  clalnia 
and  defenses  of  the  parties,  the  Issues  are  no 
longer  the  same;  and  that  consequently  a 
Judgment  In  the  first  action  cannot  be  invoked' 
as  an  estoppel  in  the  second.  2  Black  on 
Judg.  {  G09;  Ingraham  v.  Camden,  etc..  Water 
Co.,  82  Me.  835,  19  Atl.  861;  Kent  v.  Gerrlsh, 
18  Pick.  664 ;  Merahon  v.  Williams.  63  N.  J. 
Law,  396,  44  Aa  211;  Smith  v.  McCluskey, 
45  Barb.  610.  The  present  case  presents  the 
more  unusual  converse  situation,  to  which 
the  converse  of  the  rule  stated  must  logically 
and  necessarily  apply.  The  plaintiff  has 
never  had  her  claimed  right  of  action  arising 
out  of  the  issuance  of  the  policy,  the  alleged 
compliance  by  the  assured  with  all  the  con- 
ditions thereof,  and  the  death  of  the  assured, 
adjudicated.  She  was  originally  entitled  to 
have  such  an  adjudication  in  the  present  ac- 
tion, which  was  seasonably  instituted,  and  she 
ought  to  be,  and  is  still,  so  entitled,  notwith- 
standing it  may  have  been  adjudged  that  she 
had  no  right  by  virtue  of  a  stipulation  in  the 
iwlicy  to  maintain  an  action  thereon  begun 
more  than  one  year  after  the  assured's  death. 
Upon  the  trial  to  the  Jury  of  the  issues  of 
fact  raised  by  the  first  defense,  the  plaintiff 
offered  the  policy  of  Insurance,  the  certifi- 
cate of  death  of  the  assured,  the  proofs  of 
death  and  loss,  and  evidence  showing  the 
plaintiff's  Insurable  interest,  and  rested. 
The  defendant  then  offered  the  application, 
which  by  the  terms  of  the  policy  was  made 
a  part  of  It,  and  evidence  tending  to  show 
that  the  assured's  age  at  Its  date  was  many 
years  more  than  56  at  her  nearest  birthday, 
which  was  the  statement  of  the  application. 
The  plaintiff,  in  rebuttal,  offered  testimony 
tending  to  show  that  the  assured's  age  was 
as  stated.  Upon  objection  that  this  testi- 
mony was  not  proper  evidence  In  rebuttal,  it 
was  admitted.  It  is  objected  that  the  admis- 
sion was  not  made  in  the  exercise  of  the 
court's  discretion,  but  as  of  evidence  to  which 
the  plaintiff  was  legally  entitled.  If  this  be 
conceded,  there  was  no  error.  The  defend- 
ant's contention  Is  based  upon  mistaken  con- 
clusions drawn  from  the  rulings  of  this  court 
In  Hennessy  v.  Metropolitan  Life  Ins.  Co.,  74 
Conn.  699,  52  Atl.  490.  In  that  case  we  held 
that  the  plaintiff  in  an  action  to  recover  upon 
a  policy  of  insurance,  who  by  the  terms  of 
the  policy  is  obliged  to  allege  compliance 
with  conditions  precedent  to  his  right  to 
maintain  an  action,  was,  in  case  of  a  denial, 
bound  to  prove  his  averments.  The  burden 
of  proof  as  to  such  allegations.  It  was  said, 
was  upon  him.  The  burden  thus  cast  upon 
the  plaintiff  In  such  cases,  as  the  context 
clearly  shows,  is  that  of  ultimately  establish- 
ing the  proposition  asserted  by  the  requisite 


amount  of  proof;    that  is,   the  burden  of 
proof  in  the  sense  first  described  in  Baxter  v.' 
Camp,  71  Conn.  252,  41  Atl.  803,  42   L.  R.  A. 
514,   71  Am.    St    Rep.   169.    The   Hennessy 
Case  further  held  that,  although  the  plaintiff 
was  under  this  burden,  it  did  not  follow  that 
affirmative  evidence  other  than  the  insur- 
ance contract,  the  declarations  of  the  de- 
ceased assured  contained  in  the  application 
upon  the  strength  of  which  the  contract  was 
entered  Into,  and  the  payment  and  receipt  of 
premiums,  must  necessarily  be  produced  to 
meet  a  denial ;    that  a  presumption  arising 
from  the  declarations  in  the  application  so 
made  and  acted  upon  might,  in  the  absence 
of  countervailing  proof,  suffice  to  support  the 
plaintiffs  averment    Upon  the  subject  of  the 
order  of  proof  the  case  is  sIVent  save  as  It 
may  speak  by  Inference  from  what  has  been 
recited.    The  defendant's  claim  is  that,  as  It 
was  decided  that  the  burden  of  proof  as  to 
the  allegation  of  the  complaint  that  the  as- 
sured "duly  fulfilled  all  the  conditions  of 
said  Insurance  on  her  part"  rested  upon  the 
plaintiff,  it  follows  that  she  was  under  the 
duty  in  the  opening  of  her  case  of  introdu- 
cing all  the  evidence  upon  which  she  relied 
to  establish  her  claim,  and  could  not  go  into 
half  her  case,  and  reserve  the  remainder  for 
rebuttal.    Hathaway  v.  Hemingway,  20  Conn. 
191;   Belden  v.  Allen,  61  Conn.  173,  23  Atl. 
963.    The  rule  of  practice  referred  to,  while 
the  general,  is  by  no  means  the  universal  one, 
as  witness  the  approved  practice  In  criminal 
causes,  where  the  defense  of  insanity  is  inter- 
posed, and  in  appeals  from  the  probate  of 
wills,  where  the  mental  soundness  of  the  tes- 
tator is  put  In  Issue.    In  the  first  class  of 
cases  the  8ta,te,  and  in  the  second  the  propo- 
nents, npon  each  of  whom  the  burden  of 
proving  mental  capacity  rests,  simply  estab- 
lish a  prima  facie  case,  and  reserve  the  sub- 
stantial portion  of  their  proof  for  the  rebut- 
tal of  any  opposing  testimony.    This  prima 
facie  case  Is  made  out  in  the  one  class  of 
cases  by  force  of  a  presumption  or  rule  of 
law  in  favor  of  sanity.    In  the  other  the 
same  presumption,  either  alone  or  in  connec- 
tion with  the  testimony  of  such  of  the  sub- 
scribing witnesses  as  may  be  alive  and  ob- 
tainable, serves  the  same  piunpose.    State  t. 
Hoyt  46  Cona  330;    State  v.  Lee,  89  Conn. 
199.  37  Atl.  75;  Knox's  Appeal,  26  Conn.  22; 
Barber's  Appeal,  63  Conn.  402,  27  Atl.  978, 
22L.R.A.90.    The  case  of  State  V.Lee,  supra, 
well  Illustrates  another  application  of  this 
exceptional  rule  of  practice,  and  is  instruc- 
tive as  containing  a  clear  exposition  of  the 
use  of  a  legal  presumption  to  establish  prima 
facie  the  truth  of  an  essential  allegation  in 
the  pleadings.    The  practice  thus  illustrated, 
and  the  use  thus  made  of  presumptions  of 
law  as  supplying  the  place  of  evidence,  and 
furnishing  that  upon  which  a  party  who  has 
Imposed  upon  him  the  ultimate  burden  of 
proof  may  found  a  prima  facie  case,  and,  in 
the  absence  of  countervailing  proof,  rest  his 
case,  finds  another  example  In  the  present 
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'sltaatloii.  "Presumptions  are  aids  to  reason- 
ing and  argumentation  wbicli  assume  the 
trutli  of  certain  matters  for  the  purpose  of 
some  given  inquiry.  Tbey  may  be  grounded 
on  general  experience  or  probability  of  any 
Icind,  or  merely  on  policy  and  convenience. 
On  whatever  basis  they  rest,  they  operate  In 
advance  of  argument  or  evidence,  or  irre- 
spective of  it,  by  taking  something  for  grant- 
ed— ^by  assuming  Its  existence.  When  the 
term  is  legitimately  applied,  it  designates  a 
rule  or  proposition  which  still  leaves  open  to 
farther  inquiry  the  matter  thus  assumed. 
The  exact  scope  and  operation  of  these  prima 
facie  assumptions  are  to  cast  upon  the  party 
against  whom  they  operate  the  duty  of  going 
forward  in  argument  or  evidence  on  the  par- 
ticular point  to  which  they  relate."  Thayer's 
Evidence,  314.  "A  legal  presumption  is  a 
rule  of  law — a  reaspnable  principle  or  an  ar- 
bitrary dogma — declared  by  the  court"  Lis- 
bon V.  Lyman,  49  N.  H.  553.  Wlgmore,  in 
his  valuable  notes  to  the  Sixteenth  Edition 
of  Greenlcaf  on  Evidence,  i  147,  after  saying 
that  presumptions  of  law  are  the  only  true 
presumptions,  adds:  "A  presumption  is  In 
its  characteristic  features  a  rule  of  law  laid 
down  by  the  judge,  and  attaching  to  an  evi- 
dentiary fact  certain  consequences  as  to  the 
production  of  evidence  by  the  opponent. 
They  are  based  in  their  policy  upon  the  pro- 
bative strength  as  a  matter  of  reasoning  and 
Inference  of  the  evidentiary  fact,  but  the  pre- 
sumption is  not  the  fact  itself,  nor  the  infer- 
ence itself,  but  the  legal  consequence  attach- 
ed to  it  The  legal  consequence  removed,  the 
inference,  as  a  matter  of  reasoning,  may  still 
remain."  In  the  Hennessy  Case  this  court 
took  cognizance  of  a  deduction  or  inference 
drawn  from  general  experience,  and,  for  pur- 
poses of  policy  and  convenience  in  the  trial 
of  causes,  founded  upon  it,  or,  rather,  recog- 
nized as  founded  upon  it,  a  rule  of  law  de- 
signed to  serve  the  useful  purpose  of  such 
rules,  or  presumptions,  as  they  are  more  com- 
monly called,  in  determining  the  duty  of  par- 
ties in  the  production  of  evidence.  In  order 
that  this  purpose  may  be  accomplished,  it  is 
necessary  that  the  plaintiff  be  permitted,  in 
the  order  of  bis  proof,  to  rest  upon  the  pre- 
sumption, and  reserve  for  rebuttal  the  sub- 
stantial portion  of  his  proof,  if  he  shall  need 
to  use  it  In  this  way  what  would  otherwise 
be  the  unnecessary  hardship  of  the  plaintiff's 
burden,  and  the  Judicial  inconvenience  and 
delay  attending  the  bearing  of  it,  is  alleviat- 
ed, and  a  result  in  consonance  with  Justice, 
policy,  and  convenience  achieved. 

In  its  charge  the  court  said:  "The  law  Is 
•so  that  there  is  a  natural  presumption  of  fact 
in  favor  of  the  truth  of  solemn  acts  and  dec- 
larations of  one  since  dead  in  entering  Into  a 
contract  of  this  peculiar  description,  under 
which  a  policy  has  been  issued  and  premiums 
paid;  and,  in  the  absence  of  countervailing 
proof,  the  jury  is  Justified  in  taking  this  pre- 
sumption into  consideration,  as  tending  to 
support  the  plaintifF's  case.    That  is  not  evi- 


dence, but  may  supply  the  want  of  erldoice. 
So  that  If  the  Jury  find  that  the  other  evi- 
dence with  regard  to  Mrs.  Murphy's  age 
either  preponderates  in  favor  of  the  plalnUlf, 
or,  if  It  Is  evenly  balanced,  this  presumption 
of  fact  in  favor  of  these  solemn  acts  and  dec- 
larations which  were  entered  into  by  Mis. 
Murphy  at  the  time  the  policy  was  applied 
for,  might  be  sufficient  to  turn  the  balance  in 
favor  of  the  plaintiff,  and  render  the  plaintiff 
entltied  to  a  verdict"  The  first  portion  of 
these  instructions  was  substantially  quoted 
from  the  opinion  of  this  court  In  the  Hen- 
nessy Case,  and  Is  a  correct  statement  of  the 
law  as  applied  to  the  circumstances  recited, 
which,  however,  were  not  those  of  the  case 
upon  trial.  The  remainder  of  the  citation 
embodies  a  statement  of  the  consequences  of 
these  principles  as  applied  to  the  situation 
before  the  Jury.  This  statement  Involves 
and  is  based  upon  the  proposition  that  the 
presumption  referred  to  was  one  to  which 
should  be  given  probative  effect ;  that  it  was 
"something  capable  of  being  weighed  In  the 
scales  of  reason,  and  compared  and  estimat- 
ed with  other  matter  of  the  probative  sort" 
The  court  doubtless  relied  for  Its  authority 
for  its  instructions  upon  the  statement  of 
this  court  in  Barber's  Appeal,  63  Conn.  393, 
27  Atl.  973,  22  L.  R.  A.  90.  In  that  case  It 
was  said  that  the  presumption  of  law  In  fa- 
vor of  mental  capacity  was  of  probative  force 
in  favor  of  the  proponents  of  a  will,  and  In 
Sturdevant's  Appeal,  71  Conn.  392,  42  Atl. 
70,  that  proposition  was  accepted  as  express- 
ing the  established  rule  of  this  Jurisdiction. 
In  the  view  thus  expressed,  the  court  has  had 
the  support  of  high  authority.  Coffin  v. 
United  States,  156  U.  S.  432,  15  Sup.  Ct  894. 
39  L.  Ed.  481 ;  Oreenleaf  on  Evidence  (earlier 
editions)  (  34.  I'he  decision  of  the  case  last 
cited,  which  was  subsequent  to  that  of  Bar- 
ber's Appeal,  called  forth  from  Prof.  Thayer 
a  dissent  so  vigorous,  and  an  elucidation  of 
the  nature  and  office  of  legal  presumptions  so 
convincing,  that  concurrence  with  his  view 
Is  compelled.  His  conclusions  were  by  no 
means  novel.  Lisbon  v.  Lyman,  49  N.  H.  553. 
His  discussion,  however,  was  so  clear  and  ex- 
haustive that  It  served  to  bring  out  Into  clear 
light  the  error  involved  In  the  principle  be 
combated.  Thayer's  Preliminary  Treatise  on 
Evidence,  pp.  313,  539,  551.  We  are  now 
asked  to  approve  the  logical  extension  of  the 
proposition  enunciated  in  Barber's  Appeal  to 
new  conditions.  We  are  unwilling  to  do  so, 
and  thus  commit  ourselves  to  still  other  ex- 
tensions, which  must  In  reason  follow,  of 
what  we  regard  as  an  unsound  principle,  and 
one  which  might  easily  become  fruitful  of 
unjust  consequences.  The  facts  which  fur^ 
nish  the  foundation  of  the  presumption  in 
question  are  entitled  to  count  as  evidence, 
and  all  fair  Inferences  therefrom  may  be 
drawn,  but  the  rule  of  law  which  gives  to 
them  an  additional  artificial  effect  may  not 
be  regarded  as  either  contributing  evidence 
or  possessing  probative  quality.    So  moch  of 
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tbe  opinion  In  Barber's  Appeal,  63  Conn.  393, 
27  AtL  973,  22  L.  R.  A.  90,  as  attributes  to 
presumptions  of  law  the  qnality  of  probate 
matter,  entitling  tbem  to  be  weighed  and  es- 
timated In  connection  with  the  evidence  In 
the  final  determination  of  Issues  of  fact.  Is 
OTemiled.  That  the  view  expressed  In  Bar- 
ber's Appeal  has  not  claimed  our  unqnalifled 
concurrence  was  clearly  indicated  In  State 
T.  Smith,  65  Conn.  283,  31  Atl.  206,  where,  as 
applied  to  the  legal  presumption  of  Inno- 
cence, it  was  repudiated,  and  views  In  har- 
mony with  those  later  elaborated  by  Prof. 
Thayer  expressed.  The  former  case  was  not 
overruled,  but  the  unwillingness  of  the  court 
to  extend  Its  application  was  plainly  shown 
In  tbe  following  unmlstaliable  language: 
"The  presumption  of  Innocence  casts  the  bur- 
den of  proving  guilt  upon  the  state — a  bur^ 
den  requiring  for  Its  discharge  sufficient  evi- 
dence to  remove  all  reasonable  doubt  It 
cannot  add  an  additional  burden  to  this.  Its 
function  Is  exhausted  in  putting  such  burden 
of  proof  upon  the  state.  It  has  no  weight  as 
evidence  In  the  trial.  It  calls  for  evidence 
from  the  state,  but  is  not  Itself  evidence  for 
the  accused." 

Tbe  other  questions  raised  by  the  appeal 
do  not.  In  'view  of  our  disposition  of  the  case, 
call  for  decision. 

There  l8  error,  and  a  new  trial  Is  granted. 


<7T  Conn.  27C) 
NATIONAI<   CASH   RBGISTER  GO.  T. 
LESKO. 

(Snprone  Court  of  Errors  of  Connectient    Oct 
7,1904.) 

CONDrnOitAI.  BAU:s  —  CONTBAOTS— STATtJTES— 
CONSTKUCTIOR  —  ACKNOWLEDGMENT  —  OWI- 
CEBS— OIS4TrAI.IFICATION— BECOBD— TIUX. 

1.  Gen.  St  1902,  {  4864,  provides  that  all 
conditional  contracts  for  the  sale  of  personal 
property  shall  be  in  writing  describing  the  prop- 
erty and  ail  conditions  of  the  sale,  and  shall  be 
acknowledged  and  recorded.  Held,  that  the 
term  "contracts"  was  not  used  in  each  statute 
*B  naming  the  particular  form  of  instmment  by 
which  a  conditional  sale  might  be  made,  and 
that  an  order  given  for  the  purchase  of  a  cash 
register,  signed  and  acknowledged  by  the  bnyer, 
stating  the  names  of  the  parties  to  the  transac- 
tion, the  price,  etc.,  and  that  the  title  was  to 
remain  in  the  seller  until  paid  for,  when  ac- 
knowledged and  recorded,  constituted  a  sufficient 
coDtract  within  anch  section. 

2.  The  fact  that  the  officer  taking  a  buyer's 
aclmowledgment  to  a  contract  for  the  condition- 
al sale  of  a  cash  register  was  the  selling  agent 
of  tbe  seller  did  not  disqualify  him  from  taking 
tbe  acknowledgment 

8.  Where  a  contract  tor  the  conditional  sale 
of  a  cash  register  was  recorded  the  day  after 
the  register  was  received  by  tbe  buyer,  it  was 
recorded  in  time  within  Oen.  St  1902,  S  486^ 
requiring  such  contracts  of  sale  to  be  recorded 
within  a  reasonable  time. 

Appeal  from  Conrt  of  Common  Pleas,  Fair- 
field County;   Howard  J.  Curtis,  Judge. 

Action  by  the  National  Cash  Register  Com- 
pany  against  John   Lesko  for   conversion. 

f  t.  See  Aoknowtodgmaat  voL  1,  Cant.  Dig.  |  UK, 


From  a  judgment  In  favor  of  plalntlfl,  de- 
fendant appeala    Affirmed. 

Jobn  C.  Chamberlain,  for  appellant  John 
J.  Pbelan,  for  appellee. 

HAUJ,  X  On  July  8,  1902,  John  Wess,  of 
Bridgeport,  signed  and  aduiowledged  before 
one  Law,  a  notary  public,  and  the  plaintiff's 
selling  agent  and  delivered  to  said  Liaw,  a 
written  Instrument  entitled  "Contract  Or* 
der,"  tbe  material  parts  of  which  are  as  fol- 
lows: "National  Cash  Register  Go.  Dayton. 
Ohio.  Please  ship  to  na  at  onr  place  of  busi- 
ness, Avon  Parte,  Stratford  Ave.,  as  soon  ai 
possible,  two  of  your  No.  47  •  •  •  Regis- 
ters. In  consideration  of  tbe  atwve  we  agree 
to  pay  to  you  $350,  •  •  •  being  price  of 
register,  *  •  •  |60  npon  delivery;  bal- 
ance, $50  monthly  until  paid.  Register  to  be 
delivered  by  July  15th.  *  *  *  In  default 
of  any  payment  yon  or  your  agent  may  take 
possession  of  and  remove  the  cash  register 
without  legal  process,  and  In  such  case  all 
payments  theretofore  made  by  me  under  tbia 
order  shall  be  deemed  and  considered  as  bav" 
Ing  been  made  for  the  nse  of  such  register. 
•  *  *  Should  the  register  get  out  of  order- 
any  time  within  two  years  from  the  date  ot 
shipment  yon  are  qulddy  to  repair  the  same 
gratis.  *  •  •  It  Is  agreed  that  the  title 
to  the  said  cash  register  shall  not  pass  until 
the  purchase  price,  or  any  Judgment  for  the 
same.  Is  paid  In  full,  and  shall  remain  your 
property  until  that  time.  It  Is  expressly 
agreed  that  this  order  shall  not  be  counter- 
manded. This  contract  covers  all  agreements 
between  the  parties  hereto."  Tbe  registers 
were  delivered  to  Wess  on  or  abont  July 
letb,  and  said  Instrument  was  recorded  in 
the  town  clerk's  office  at  Bridgeport  on  Jnly 
17th.  Wess  failed  to  pay  any  of  the  Install- 
ments on  the  price  of  the  registers,  and  In 
the  fall  of  1902  delivered  one  of  them  to 
the  defendant  as  security  for  money  borrow 
ed  of  him,  and  the  defendant  received  tbe 
same  In  good  faith  believing  It  to  be  the 
property  of  Wess.  Before  tbe  commencement 
of  the  present  action,  and  after  learning  of 
an  adverse  claim  to  the  register,  the  defend- 
ant  sold  It  to  reimburse  himself  for  his  loan. 

The  defendant  claimed,  among  other 
things.  In  the  trial  court:  (1)  That  the  above- 
described  writing  did  not  constitute  a  con- 
tract of  conditional  sale  as  required  by  tbe 
statute:  (2)  that  there  was  "no  contract  of 
conditional  sale  entirely  In  writing,  signed 
by  the  parties,  and  duly  recorded  as  provided 
by  law" ;  (3)  that  "said  Iaw  was  not  compe- 
tent authority  to  take  the  aciuiowledgment  of 
said  contract" 

Section  4864  of  tbe  General  Statutes  ot 
1902  does  not  require  that  every  Instrument 
by  which  a  conditional  sale  is  made  shall 
be  in  the  form  of  a  complete  contract,  con-' 
taining  a  stetement  by  each  party  of  what 
he  has  done  or  promises  to  do,  and  of  what 
proposals  of  the  other  party  he  accepts ;  nor 
does  the  statute  provide  that  the  written  In- 
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stniment  of  sale  shall  be  signed  by  the  par- 
tle&  The  requirement  of  the  statute  Is,  not 
that  all  conditional  sales  of  personal  prop- 
erty shall  be  by  contract  in  writing,  etc.,  but' 
that  "all  contracts  for  the  sale  of  personal 
property  conditioned  that  the  title  thereto 
shall  remain  in  the  vendor  after  delivery 
shall  be  in  writing,  describing  the  property 
and  all  conditions  of  sale,  and  shall  be  ac- 
knowledged before  some  competent  authori- 
ty and  recorded  within  a  reasonable  time 
in  the  town  clerk's  office  In  the  town  where 
the  vendee  resides."  The  words  "all  con- 
tracts" are  not  used  in  the  statute  with  the 
purpose  of  naming  the  particular  form  of 
Instrument  by  which  conditional  sales  must 
be  made,  but  as  embracing  the  different 
kinds  of  instraments  by  which  such  sales 
may  be  made.  From  an  examination  of  the 
numerous  cases  of  conditional  sales  consider- 
ed by  this  court,  both  before  and  since  the 
passage,  In  1803,  of  the  statute  concerning 
conditional  sales,  it  will  be  seen  that  we  have 
held  contracts  of  conditional  sale  to  have 
been  made,  not  only  by  instruments  in  the 
form  of  bills  of  sale  signed  by  the  conditional 
vendor  only,  and  by  agreements  signed  by 
both  vendor  and  vendee,  but  by  other  writ- 
ings describing  the  property  and  the  condi- 
tions of  sale,  signed  by  the  vendee  only,  and  va- 
riously designated  contracts,  leases,  receipts, 
etc.  Some  of  the  cases  in  which  conditional 
sales  have  been  held  to  have  been  made  by 
instruments  signed  by  the  vendee  only  are 
Hine  V.  Roberts,  48  Conn.  267,  40  Am.  Rep. 
170;  Appleton  v.  Norwalk  Library  Corpo- 
ration, 63  Conn.  4,  22  Atl.  681;  New  Haven 
Wire  Co.  Cases,  67  Conn.  352,  18  Atl.  286,  6 
L.  R.  A.  300 ;  Bank  of  Webster  v.  Alton;  60 
Conn.  402,  22  Atl.  1010;  Robinson's  Appeal, 
63  Conn.  290.  28  Atl.  40 ;  Lee  Bros.  Furni- 
ture Co.  V.  Cram,  63  Conn.  433,  28  Atl.  540 ; 
In  re  Wilcox  &  Howe  Co.,  70  Conn.  220,  39 
Atl.  163.  In  the  case  of  Lee  Bros.  Furniture 
Co.  y.  Cram,  we  expressly  held  tbat  the  in- 
stmment  signed  by  the  vendee  was  a  con- 
tract for  the  sale  of  property  within  the 
meaning  of  the  conditional  sale  act  of  1893. 
In  discussing  the  act  of  1895,  the  provisions 
of  which  are  the  same  as  those  of  sections 
4864  and  4865  of  the  General  Statutes  of 
1902,  we  said  In  the  case  of  In  re  Wilcox  & 
Howe  Co.,  page  228,  70  Conn.,  and  page 
165,  39  Atl.,  that  where,  "by  force  of  the  con- 
tract, the  general  property  in  the  subject- 
matter  of  the  contract  is  ultimately  to  pass 
for  an  agreed  price  in  money  from  Its  own- 
er to  the"  conditional  vendee  "on  the  per- 
formance by"  such  vendee  "of  certain  con- 
ditions, and  where  this  is  Intended  to  be  the 
effect,  operation,  and  main  purpose  of  the 
contract,  it  will,  as  a  rule,  be  held  to  be  one 
of  conditional  sale,  without  much  regard 
to  the  name  or  the  form  the  parties  may  give 
to  It"  In  the  present  case  the  writing  w^s 
in  the  form  of  an  order  addressed  to  the 
plaintiff,  signed  by  Wess,  and  containing  his 
statement  of  the  agreement  under  which  the 


property  was  to  be  received  and  purdiased. 
It  stated  the  names  of  the  parties  to  the 
transaction,  the  price  to  be  paid  for  the  reg- 
isters, that  the  title  was  to  remain  in  the 
plaintiff  after  the  delivery  of  the  goods,  and 
described  the  proi)erty,  and  all  the  conditions 
of  the  proposed  sale.  When  the  plaintiff  re- 
ceived this  order  and  delivered  the  registers 
under  It,  there  was  a  completed  conditional 
sale  of  the  machines  by  the  plaintiff  to  Wess, 
in  accordance  with  the  terms  of  the  order. 

A  written  contract  has  been  defined  as 
"one  which  in  all  Its  terms  is  In  writing." 
Bishop  on  Contracts  (Enlarged  Ed.)  t  163. 
The  signature  of  both  parties  Is  not  always 
a  necessary  requisite  to  a  written  contract. 
The  acceptance  and  performance  by  the 
plaintiff  of  the  order  signed  by  Wess  was 
equivalent  to  a  signing  by  the  plaintiff  of 
the  agreement  contained  in  It,  and  rendered 
it  a  written  contract  of  conditional  sale  be- 
tween the  two  parties.  Singer  Mfg.  Co.  t. 
Converse,  23  Colo.  247,  47  Pac.  264;  Ameri- 
can P.  &  E.  Co.  V.  Walker,  87  Mo.  App.  503; 
Plumb  V.  Campbell,  129  HI  101,  18  N.  B3. 
790;  Ames  v.  Molr,  130  111.  582,  22  N.  B. 
533;  Luckbart  v.  Ogden,  30  Cal.  648.  It  is 
true  that  this  Instrument  as  recorded  did  not 
show  upon  Its  face  that  the  terms  of  the 
sale,  as  agreed  upon  by  the  vendee,  had  been 
accepted  by  the  vendor,  and  that  the  goods 
had  been  delivered;  but  a  bill  of  sale  signed 
by  the  vendor  only,  and  stating  the  condi- 
tions of  the  sale,  would  not  show  tbat  the 
vendee  had  accepted  the  goods  upon  the 
terms  stated.  The  real  purpose  of  requiring 
Instruments  of  this  kind  to  be  recorded  Is  to 
protect  those  ^  who,  from  the  fact  of  posses- 
sion and  apparent  ownership  by  the  vendee, 
may  be  led  to  believe  talm  to  be  the  actual 
owner  of  property  held  by  him  under  an 
agreement  of  conditional  sale.  l%08e  for 
whose  benefit  conditional  sales  are  required 
to  be  recorded  would  receive  from  an  inspec- 
tion of  the  record  of  the  instrument  signed 
by  Wess  sufficient  notice  that  the  conditional 
sale  had  been  made,  and  of  all  the  facts 
which  the  statute  requires  to  be  stated  in  an 
instrument  of  conditional  sale,  and  to  appear 
of  record. 

In  view  of  the  fact  that  Instruments  sign- 
ed by  the  vendee  only  have  been  so  fre- 
quently termed  by  our  courts  contracts  of 
conditional  sale,  that  the  statute  makes  no 
express  provision  as  to  the  signing  of  such 
writings,  and  tbat  the  purpose  of  the  statute 
will  be  as  well  subserved  if  the  writing  is 
signed  by  the  vendee  alone  as  It  would  be 
if  signed  by  the  vendor  or  by  both  parties 
to  the  sale,  it  cannot  Justly  be  said  that  the 
Legislature,  while  enumerating  the  indisp^i- 
sable  requisites  of  a  valid  Instrument  of  con- 
ditional sale.  Intended  by  the  language  of 
section  4864  to  add  to  those  expressly  stated 
the  further  important  ones  that  every  such 
writing  must  be  signed  by  the  vendor  or  by 
all  the  parties.  A  party  who  may  properly 
execute  a  wrttt^i  Instrument  may  aeknowl- 
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edge  It;  and  a  lawful  acknowledgment  by 
tbe  vendee  ot  hia  agreement  of  conditional 
■ate,  algned  by  blm  only,  satlsfles  tbe  re- 
QOtrement  of  tbe  statnte  tbat  tbe  written  in- 
atnunent  of  sale  "shall  ^e  acknowledged  be- 
fore some  competent  authority."  Tbe  mere 
fact  tbat  Law  was  tbe  selling  agent  of  tbe 
plaintiff,  and  so  Indorsed  tbe  order,  did  not 
make  blm  so  Interested  in  tbe  sale  as  to  dis- 
qualify blm'  from  taking  tbe  acknowledg- 
ment of  Wesa.  Sawyer  y.  Cox,  63  III  130; 
Penn  t.  Garvin,  56  Ark.  511,  20  S.  W.  410; 
Havemeyer  v.  Dabn,  48  Neb.  536,  67  N.  W. 
489.  38  L.  R.  A.  332,  58  Am.  St.  Rep.  706; 
Helena  First  National  Bank  v.  Roberts,  8 
Mont  323,  23  Fac.  718;  Brereton  v.  Bennet, 
15  Colo.  254,  25  Pac  310. 

It  was  not  necessary  to  record  tbe  agree- 
ment until  tbe  goods  were  delivered.  It  was 
recorded  witbin  a  reasonable  time  wben  re- 
corded the  day  after  tbe  registers  were  re- 
ceived by  Wess. 

Tbere  is  no  error. 

(77  Vt  71), 

HUBBARD  V.  HUBBARD. 

(Snpreme  Court  of  Vermont  .  Addison.     Sept 

15,1904.J 

PBOPKBTT  or  WIFE — HUSBAno'S  K8TATE— OOR- 
VBYANCK  BY  WIFB  —  STATUTES  —  COKBTITU- 
nOHAI.  I.AW — DUE  PB00E88  OP  LAW. 

1.  Since  a  hnsband  has  a  freehold  estate  in  the 
land  of  bis  wife  not  held  by  her  for  her  sole 
and  separate  use,  for  their  joint  lives.  Acts  1886, 
p.  4SL  No.  49,  authorizing  the  court  of  chancery, 
'in  its  discretion,"  on  tbe  wife's  petition,  to 
empower  her  to  convey  her  real  estate  by  sepa- 
rate deed,  is  unconstitntlonal,  as  depriving  the 
btiaband  of  his  property  without  due  process  of 
law. 

Aiipeal  in  Chancery,  Addison  Ooonty;  1^- 
ler,  Chancellor. 

Petition  by  Susan  W.  Hubbard  against 
Asabel  H. 'Hubbard  for  permission  to  sell 
plaintllTs  real  estate  by  separate  deed.  From 
an  order  granting  tbe  petition,  defendant  ap- 
peals.    Reversed. 

Argued  before  MUNSON,  START,  WAIN 
SON,  STAFFORD,  and  HASBLTON,  33. 

W.  H.  Davis,  for  appellant  W.  H.  Bliss^ 
for  appellee. 

STAFFORD,  J.  Tbe  question  is  whether 
No.  49,  p.  42,  of  the  Acts  of  1896,  is  constitu- 
tional. It  provides  that  "the  court  of  cban- 
eery,  in  its  discretion,  upon  the  petition  of 
a  married  woman,  may  empower  her  to  con- 
vey her  real  estate  by  separate  deed"  as 
effectually  as  if  tbe  deed  were  executed  by 
herself  and  her  husband.  In  tbe  present  case 
the  petition  set  forth  tbe  marriage  of  tbe  pe- 
titioner to  the  petitionee ;  that  the  petitioner 
was  then  tbe  owner  in  fee  simple  of  a  piece 
of  land  described;  that  since  her  marriage 
she  bad  bargained  tbe  land  to  a  party  named, 
and  needed  tbe  proceeds  for  her  support  and 
to  meet  her  obligations,  and  thereupon  prayed 
for  authority  under  said  act    These,  so  far 


as  the  case  shows,  were  tbe  only  averments 
in  tbe  bill.  Tbere  was  an  answer,  but  there 
Is  dotblng  before  us  to  show  what  It  contain- 
ed. The  cause  was  referred  to  a  special  mas- 
ter to  hear  and  determine  the  Issues  of  fact, 
and  the  master,  having  beard  the  testimony, 
made  bis  report  to  the  court  of  chancery. 
The  printed  "case"  purports  to  give  the  sub- 
stance of  tbe  findings,  as  well  as  certain  con- 
cessions, from  which  it  appears  that  tbe 
parties  were  married  in  1899;  tbat  the  pe- 
titioner then  owned  tbe  land  described  in  the 
petition,  holding  tbe  same  by  ordinary  con- 
veyance and  not  to  her  sole  and  separate 
use;  that  the  parties  lived  together  for 
about  a  year,' and  since  tbat  period  have  lived 
apart  in  the  circumstances  and  for  tbe  rea- 
sons stated  by  the  master,  which  need  not 
be  noticed  further  than  to  say  tbat  they  seem 
to  show  a  case  of  separation  begun  and  con- 
tinued through  the  fault  of  the  husband; 
that  the  property,  free  of  Incumbrances,  is 
worth  about  $900 ;  that  the  husband  brought 
a  i)etition  for  divorce,  which  was  dismissed, 
and  that  the  wife  brought  one  which  was  dis- ! 
continued;  that  she  bargained  the  land,  and 
that  tbe  petitionee  refused  to  Join  in  the 
deed.  Tbe  cause  was  beard  in  the  court  of 
chancery 'upon  tbe  report  and  tbe  petitionee's 
exceptions  thereto  (what  the  exceptions  were 
does  not  appear)  and  a  decree  was  entered 
empowering  tbe  petitioner  to  convey  the  real 
estate  by  her  separate  deed  "pursuant  to  tbe 
provisions  of  No.  49,  p.  42,  of  the  Acts  of 
1896,"  from  which  decree  this  appeal  was 
taken. 

It  will  be  observed  tbat  tbe  petition  Is 
brought  and  the  decree  rendered  strictly  un- 
der and  pursuant  to  the  act  in  question.  The 
petition  does  not  attempt  to  make  a  case  un- 
der tbe  provisions  of  V.  S.  2650,  nor  does  tbe 
court  of  chancery  treat  the  case  as  arising 
thereunder.  That  statute  provides  that  when 
a  married  man  is  incapacitated  by  Intemper- 
ance, Insanity,  or  otherwise  for  supporting 
bis  family,  or  deserts,  neglects,  or  abandons 
his  wife,  or  by  ill  usage  or  criminal  conduct 
gives  her  cause  to  live  apart  from  him,  the 
chancellor  may,  upon  her  petition,  if  she  is  of 
full  age,  authorize  her  to  sell  and  convey 
her  real  estate  or  any  personal  estate  which 
came  to  the  husband  by  reason  of  the  mar- 
riage. How  tbe  case  might  have  stood  un- 
der tbat  enactment  we  have,  for  the  reason 
stated,  no  occasion  to  inquire.  Even  in  this 
court  tbe  petitioner's  counsel  does  not  rely 
upon,  or  even  refer  to,  that  provision. 

If  the  decree  is  valid,  what  Is  its  effect? 
We  are  still  living  under  tbe  common-law 
rule  which  gives  the  husband  a  freehold  es- 
tate for  the  Joint  lives  of  himself  and  bis 
wife  In  her  lands  which  she  held  at  the 
time  of  her  marriage,  except  such  as  she  held 
to  her  sole  and  separate  use.  In  this  land, 
therefore,  the  petitionee  has  such  a  freehold 
interest  In  that  sense  and  to  that  extent 
It  is  bis  estate.  He  is  entitled  to  the  rents 
and  profits  thereof.    Dietrich  T.  Hutcbinson, 
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73  Vt  134,  60  Atl.  810;  Hadcett  v.  Moxley, 
68  Vt  210,  34  Atl.  949;  Chapman  T.  Lpng, 
66  Vt  656,  30  Atl.  3.  Snch  estate  Is  still 
recognized  and  protected  by  statute,  for  the 
wife  may  not  convey  nor  mortgage  her  real 
estate  except  by  deed  duly  executed  by  her- 
self and  her  husband.  V.  S.  2646.  The  ef- 
fect of  the  decree,  then,  is  to  deprive  the  hus- 
band of  his  estate.  This,  of  course,  cannot 
be  done  without  due  process  of  law.  Const 
U.  S.  Amend.  14,  {  1.  Does  the  act  in  ques- 
tion provide  or  contemplate  due  process  of 
law?  It  declares  that  the  husband's  estate 
may,  in  effect  be  taken  from  him  and  be- 
stowed upon  the  wife,  upon  her  petition,  by 
the  court  of  chancery,  "in  Its  discretion." 
Legitimate  Judicial  discretion  Is,  without 
doubt,  due  process  of  law.  Consequently  the 
exact  question  is  whether  the  power  at- 
tempted to  be  vested  in  the  court  of  chan- 
cery is  a  permissible  instance  of  Judicial  dis- 
cretion. Many  attempts  have  been  made  to 
define  the  term,  and  there  is  no  harmonizing 
the  results.  See  6  Enc.  PI.  &  Pr.  819,  tit 
"Discretion";  Id.,  vol.  2,  pp.  409-420,  tit 
"Appeals" ;  and  9  Am.  &  Eng.  Enc.  of  Law, 
p.  473.  One  court  treats  It  as  nothing  more 
than  the  power  to  determine  Anally  .and  with- 
out appeal  upon  the  question  of  fact  treat- 
ing the  legal  rule  as  settled  and  binding. 
Bundy  v.  Hyde,  60  N.  H.  120.  Another  de- 
clares that  it  can  have  no  meaning  whatev- 
er unless  it  extends  to  the  determining  of  the 
rule  of  law  itself,  and  be  recognized  as  final 
and  conclusive  in  that  respect  also.  Judges 
V.  People,  18  Wend.  99.  Others  treat  It  as  a 
freedom  to  determine  both  the  rule  and  the 
fact  within  certain  bounds,  which  bounds  are 
inviolable,  and  are  not  to  be  overpassed 
without  redress.  All  agree  that  by  Judicial 
discretion  Is  never  intended  the  whim  or  ca- 
price of  the  magistrate,  nor  a  course  of  Ju- 
dicial action  inconsistent  with  itself  in  deal- 
ing with  cases  essentially  alike.  It  is  the  es- 
sence of  all  law  that  when  the  facts  are 
the  same  the  result  is  the  same.  It  is  al- 
ways necessary  in  the  decision  of  a  matter 
in  court  that  the  Judge  should  have  in  mind, 
first  a  rule  or  standard,  and,  second,  the 
facts  which  are  to  be  tested  thereby.  But 
certain  matters  seem  hardly  to  admit  of  the 
formulation  of  inflexible  rules  in  advance, 
and  to  be  most  wisely  left  to  the  sound  Judg- 
ment of  the  magistrate  when  the  exigency 
shall  arise,  leaving  him  to  be  governed  by  the 
general  analogies  of  the  law  and  his  own 
sense  of  Justice.  The  bettef  view  seems  to 
be  that  even  In  these  instances  he  is  not  al- 
together a  law  unto  himself,  but  may  be 
overruled  if  his  action  Is  such  as  to  shock 
the  universal  or  the  common  sense  of  what 
Is  right  among  his  fellows.  All  Judicial  dis- 
cretion may  thus  be  considered  as  exercisable 
only  within  the  bounds  of  reason  and  jus- 
.tlce  In  tile  broader  sense,  and  to  be  abused 
^hen  it  plainly  overpasses  these  bounds.  See 
an  article  entitled  "Judicial  Discretion,"  17 
Am.    Law    Rev.    669;     Sir    John    Bomilly's 


opinion,  17  Eng.  Rul.  Cas.  823;  Gardner  v. 
Jay,  29  Ch.  D.  62,  3  Eng.  Rul.  Cas.,  at  pages 
251,  262.  The  deposit  of  discretion  is  most 
usually  found  In  matters  of  procedure  and 
the  conduct  of  trials,  where  not  only  would  It 
bedlfllcult  to  prescribe  exact  and  minute  r^o- 
lations,  but  where  the  situation  Itself  is  not 
easily  reproduced  in  its  original  character, 
and  cannot  safely  be  reviewed.  Such  are 
questions  concerning  the  latitude  of  cross- 
examination,  the  course  of  argument  within 
certain  bounds,  questions  of  continuance  and 
frequently  of  new  trials,  whether  actions 
should  be  consolidated,  whether  and  when 
election  between  counts  should  be  compelled, 
questions  of  contempt  In  the  presence  of  the 
court  and  the  like.  Instances  are  not  want- 
ing, however,  in  the  field  of  substantive  law. 
Whether  specific  performance  shall  be  de- 
creed is  said  to  be  a  matter  of  discretion,  but 
the  rules  governing  the  exercise  of  the  dis- 
cretion have  become  so  well  fixed  and  under- 
stood that  the  conditions  determining  the 
right  to  a  decree  are  almost  capable  of  being 
stated  in  the  form  of  a  rule.  3  Pom.  Eq. 
Jur.  f  1404;  Fowler  v.  Sands,  73  Vt  237, 
50  Atl.  1067.  We  are  not  aware  «f  any  In- 
stance where  the  law  has  attempted  to  sub- 
ject the  right  of  *a  person  to  retain  bis  es- 
tate to  the  decision  of  a  magistrate  ungulded 
and  unregulated  save  by  his  own  sense  of 
fairness  and  Justice.  The  grant  of  discre- 
tionary power  In  the  legal  sense  apparently 
implies  the  existence  of  certain  well-under- 
stood principles  within  which  it  should  be 
exercised.  But  when  a  statute  declares  that 
a  husband's  property  may  be  taken  from  hhn 
and  bestowed  upon  his  wife  in  the  discre- 
tion of  the  chancellor,  what  are  the  well- 
understood  principles  which  are  to  govern 
him  in  the  exercise  of  his  discretion?  In 
the  statute  referred  to  above  (V.  S.  2650)  the 
I^egislature  undertook  to  lay  down  the  law 
upon  that  very  subject  carefully  defining  the 
circumstances  in  which  a  wife  might  be  giv- 
en the  authority  now  asked  for.  When  the 
chancellor  Is  bidden  to  exercise  his  discre- 
tion beyond  and  regardless  of  these  circum- 
stances, how  Is  he  to  Judge?  He  has  no  law 
to  govern  him,  because  the  law  la  against 
divesting  the  husband  of  his  estate^  Ib  he  to 
make  a  law?  Is  he  to  formulate  a  rale  gov- 
erning such  cases?  Then  he  becomes  the  Leg- 
islature for  that  case.  And  is  one  chan- 
cellor to  make  one  rule  and  another  chancel- 
lor a  different  rule?  Then  we  live  under  a 
government  of  men;  not  of  laws.  Is  It  a 
case  for  the  exercise  of  discretion,  or  Is  It 
not  rather  a  field  wherein  the  rights  of  men 
and  women  must  be  regulated  by  positive 
law?  Is  it  not  too  much  to  ask  that  one's 
right  to  hold  his  estate  should  be  made  to 
depend  upon  its  appearing  fair  and  Just  to 
a  chancellor  that  he  should  do  so,  merely  in 
view  of  the  circumstances  existing  between 
himself  and  another? 

Analogous  cases  are  to  be  found.    A  stat- 
ute attempting  ta  give  the  Judge  in  criminal 
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trials  authority  to  keep  the  Jury  together  or 
permit  them  to  disperse,  In  his  discretion,  has 
been  held  void.  King  v.  Tennessee  (Tenn.) 
10  S.  W.  609,  8  li.  R.  A.  210.  An  ordinance 
forbidding  the  use,  upon  certain  streets,  of 
heavy  vehicles  without  special  permission  of 
a  board,  was  held  unreasonable  and  void  as 
failing  to  prescribe  conditions  upon  which 
the  permission  should  be  granted,  and  leav- 
ing it  to  the  arbitrary  will  of  the  officers. 
Cicero  Lumber  Co.  v.  Cicero,  176  111.  9,  26, 
51  N.  E.  758,  42  li.  R.  A.  696,  68  Am.  St 
Rep.  155.  Similar  cases  are  City  of  Plymouth 
V.  Schulthels,  135  Ind.  339,  35  N.  B.  12; 
Mayor  v.  Radecke,  49  Md.  217,  33  Am.  Rep. 
243;  Noel  v.  People,  187  111.  687,  58  N.  E. 
616,  62  L.  R.  A.  287,  79  Am.  St.  Rep.  238; 
In  re  Wo  Lee  (C.  C.)  26  Fed.  471 ;  Ylck  Wo 
V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064,  30 
L.  Ed.  220.  In  our  opinion,  to  take  one's 
property  under  a  statute  like  the  present  Is 
to  deprive  him  thereof  without  due  pro- 
cess of  law,  and  accordingly  we  hold  that 
Acts  1896,  p.  42,  No.  49,  is  unconstitutional 
and  void  in  that  it  undertakes  to  clothe  a 
court  with  power  to  deprive  a  property  own- 
er of  his  estate  without  making  the  exercise 
of  the  power  depend  upon  proof  of  any  pre- 
scribed facts,  but  leaving  It  to  the  arbitrary 
and  unregulated  will  of  the  magistrate. 

Decree  reversed,  with  costs  in  this  court, 
and  cause  remanded,  with  mandate  that  the 
bill  be  dismissed. 


(77  vt.  80) 

STATE  V.  SARGOOD  et  al. 

(Supreme  Court  of  Vermont     Bennington. 

Sept  15,  1904.) 

CSIUINAIi  I.AW  —  F0I60NINO  ARIHAZS-^KVI- 
DENCE — OTBEB  OFFENSES — ^MOTIVE — UATEBIAIi- 
ITT— C0-C0NSPIBAT0B8  —  WITNESSES — COM- 
PETENCY—WIVES OF  DEFENDANTS— INSTBOC- 
TIONS — BEFUSAL  OF  BEQUESTS — OBJECTIONS— 
SCOPE— APPBAI,. 

1.  Where,  in  a  prosecution  for  poisoning  cer- 
tain coltB  kept  on  the  premises  of  H.,  the  state 
claimed  that  the  poisoning  was  instigated  by 
defendant  S.  for  the  purpose  of  paying  a  grudge 
against  the  owner,  and  also  to  enable  him  to 
charge  the  poisoning  to  the  wife  of  H.,  who  bad 
blocked  S.'s  plan  to  obtain  possession  of  cer- 
tain property  for  the  purpose  of  selling  liquor 
therem,  and  that  defendant  D.,  who  did  the 
poisoning,  acted  merely  as  the  tool  of  S.,  evi- 
dence that  soon  after  the  colts  were  poisoned, 
S.  went  to  the  house  of  H.,  and  was  in  the 
kitchen,  where  a  considerable  number  of  un- 
washed dishes  had  accumulated,  and  that  he 
put  poison,  mixed  to  resemble  tea,  into  the  tea- 
cups, with  intent  either  that  H.'s  wife  should 
be  poisoned,  or  that  H.  would  be  poisoned,  and 
she  charged  with  the  crime,  was  admissible  as 
tending  to  prove  that  S.  was  actuated  by  a  mo- 
tive or  entertained  a  plan  which  would  natural- 
ly prompt  him  to  commit  the  crime  charged. 

2.  Where  defendant  was  charged  with  poison- 
ing certain  colts  in  order  to  pay  a  grudge  against 
B.,  who  was  the  owner,  B.'s  father-in-law  tes- 
tified that  on  witness  requesting  defendant,  in 
October,  1902,  not  to  sell  B.  any  more  liquor, 
defendant  replied,  with  an  oath,  that  he  would 
get  even  with  B.  for  having  gone  back  on  him. 
HeU,  that  evidence  of  B.  that  in  the  fall  of 


1902  defendant  had  furnished  h!m  liquor,  which 
defendant  had  no  authority  to  sell,  was  admissi- 
ble. 

3.  Where,  in  a  prosecution  for  poisoning  cer- 
tain colts,  the  theory  of  the  state  was  that  de- 
fendant D.,  who  did  the  poisoning,  acted  as  the 
tool  of  defendant  S.,  evidence  that,  in  the  month 
following  that  in  which  the  colts  were  poisoned, 
D.  offered  the  owner  a  drink  of  whisky  from  a 
bottle,  and,  on  being  asked  where  he  got  it  re- 
plied, "Of  S.,"  and  stated  that  he  could  get  any- 
thing he  wanted  of  S.,  who  did  not  dare  refuse 
him  anything,  was  admissible  against  D. 

4.  Where  two  defendants  were  jointly  Indict- 
ed and  tried  for  the  same  offense,  their  wives 
were  incompetent  to  testify  in  their  favor. 

5.  Where,  in  a  prosecution  for  poisoning  oolts. 
the  state  claimed  that  one  of  the  defendants  had 
a  grudge  against  and  had  attempted  to  poison, 
the  wife  of  H.,  evidence  that  on  a  certain  occa- 
sion she  drank  and  gave  the  other  defendant  a 
drink  of  whisky,  and  that  prior  to  her  marriage 
she  had  complained  of  her  husband  to  a  justice 
of  the  peace,  was  irrelevant 

6.  Where,  in  a  prosecution  for  poisoning  cer- 
tain colts,  the  testimony  tended  to  show  a  con- 
spiracy between  the  defendants,  and  both  were 
convicted,  errors  in  instructions  with  reference 
to  their  separate  conviction  were  harmless,  pro- 
vided proper  instructions  toudiing  their  joint 
conviction  were  given. 

7.  Where,  in  a  prosecution  for  poisoning  cer- 
tain colts,  the  evidence  tended  to  show  that  de- 
fendant D.,  who  did  the  poisoning,  acted  as  the 
mere  tool  of  defendant  S.,  and  the  chsu-ge  of  the 
court  throughout  necessarily  implied  that  it  was 
necessary  to  a  joint  conviction  that  a  common 
understanding  between  the  defendants  must  be 
proved,  it  was  not  error  to  refuse  to  charge  that 
both  could  not  be  convicted  unless  there  was  a 
concert  of  action  or  common  understanding, 
since  the  jury  could  not  have  understood  that 
they  were  at  liberty  to  convict  both  on  the 
theory  that  each,  acting  independently,  with- 
out a  common  understanding,  had  committed 
the  offense. 

8.  Where,  in  a  criminal  prosecution,  defend- 
ants' exception  to  an  instruction  that  if  either 
defendant  had  testified  differently  before  the 
grand  jury  than  he  testified  on  the  trial,  it  im- 
peached such  defendant  as  a  witness,  was  gen- 
eral, defendants  could  not  object  on  appeal  that 
the  instruction  was  erroneous,  on  the  ground 
that  it  declared  that  the  contradictions  "im- 
peached," instead  of  "tended  to  impeach,"  the 
credit  of  the  witness. 

9.  Where  the  court  correctly  charged  that  an 
admission  of  the  defendant  to  a  detective  must; 
have  been  understandingly  made,  in  order  to  con- 
stitute evidence  against  him,  it  was  not  error  to 
refuse  to  charge  that  the  defendant  could  not  be 
convicted  on  such  admission  if  he  was  intoxi- 
cated at  the  time,  and  the  intoxication  was  pro- 
cured by  the  detective,  to  whom  the  admission 
was  made,  for  the  pnriwse  of  obtaining  the 
same. 

Start  J.,  dissenting. 

Exceptions  from  Bennington  County  Court; 
Watson,  Judge. 

Eugene  Sargood  and  another  were  convict- 
ed of  poisoniog  certain  colts  belonging  to 
another,  and  they  bring  exceptions.  Af- 
firmed. 

Argued  before  ROWBLL,  C.  J.,  and  TY- 
LER, MDNSON,  STAFFORD,  and  HASEL- 
TON,  JJ. 

J.  J.  Shakshober,  O.  M.  Barber,  and  F.  C. 
Archibald,  for  the  State.  Batchelder  &  Bates 
and  D.  A.  Guiltinan,  for  respondents. 

H  1.  Bm  Wltnesaes.  vol.  60,  Cent.  Dlx.  mXl.OX. 
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STAFFORD,  J.  -  The  respondents  were 
charged  with  having  killed  with  poison  two 
colts  belonging  to  a  neighbor.  They  we^e 
tried  together  and  convicted,  and  the  case 
is  here  upon  exceptions  taken  during  the 
course  of  the  trial. 

Upon  the  part  of  the  state  a  story  was  de- 
veloped substantially  as  follows:  In  the  small 
village  of  East  Arlington  lived  Sanford  Hicks 
and  his  wife,  occupying  a  house  upon  the 
street  On  the  same  premises  was  a  bam 
.  In  which  Blair,  who  lived  near  by,  kept  the 
colts  under  an  arrangement  with  Hicks.  In 
the  same  village  lived  Sargood,  one  of  the 
respondents.  The  other  respondent,  Doyle, 
was  In  and  about  the  village  more  or  less. 
Sargood  was  ambitious  to  get  the  Hicka 
place,  and  turn  It  Into  a  hotel  where  he 
might  sell  liquors  under  a  license  to  be  pro- 
cured from  the  authorities.  He  had  succeed- 
ed In  his  negotiations  so  far  as  Hicks  himself 
was  concerned,  but  had  found  his  plan  block- 
ed by  Mrs.  Hicks,  whose  consent  was  neces- 
sary, and  conid  not  be  obtained.  Sargood 
had  been  selling  liquor  to  Blair  in  violation 
of  law,  and  believed,  as  he  expressed  it, 
that  "Blair  had  gone  back  on  him,"  and  so 
he  was  bent  on  "getting  even  with  Blair." 
Etoyle  had  no  apparent  Interest  in  Sargood's 
plan  In  respect  to  the  Hicks  house,  and  no 
111  will  against  Blair.  He  was  friendly  to 
Sargood,  and  not  unwilling  to  please  him. 
On  the  3d  day  of  April,  in  the  afternoon, 
Blair  discovered  that  his  colts  were  sick. 
The  next  day  they  were  worse,  and  were 
found  to  have  been  poisoned  with  paris 
green,  some  of  which  remained  in  their  feed 
boxea  They  died  the  morning  of  the  next 
day,  which  was  Sunday,  the  5th.  Detectives 
were  employed,  and  some  time  later  pro- 
Cured  an  admission  from  Doyle,  while  be 
was  In  liquor,  that  the  poisoning  had  been 
done. by  blm  at  the  instigation  of  Sargood. 
Very  soon  after  the  colts  were  poisoned,  Sar- 
good attempted  to  direct  suspicion  towards 
Mrs.  Hicks,  and  advised  Blair  to  have  her 
arrested.  In  this  he  did  not  succeed.  Sun- 
day, the  5tb,  he  went  to  the  Hicks  house, 
and  was  in  the  kitchen,  where  a  consider- 
able number  of  unwashed  dishes  had  accu- 
mulated upon  the  table.  Into  some  of  the 
teacups,  the  circumstances  tended  to  show, 
he  put  poison  so  mixed  as  to  resemble  tea, 
hoping  that  Mrs.  Hicks  would  be  poisoned, 
and  so  removed  from  his  way,  or  else  that 
her  husband  would  be  poisoned,  and  the 
crime  laid  at.  her  door,  and  the  same  result 
accomplished.  Hicks  did  take  some  of  the 
poison  into  his  mouth,  but  detected  it  before 
it  was  swallowed.  No  witness  testified  to 
seeing  the  poison  placed  in  the  feed  boxes  or 
in  the  teacups.  The  theory  advanced  by  the 
state  was  that  Sargood  was  the  moving  spirit 
throughout,  and  that  Doyle  was  bis  tool;  that 
Sargood  was  moved  by  the  desire  to  get  rid 
of  Mrs.  Hicks'  opposition,  and  caused  the 
colts  to  be  poisoned  ■  with  the  hope  and  ex- 
p«ctation  that  Mrs.  Hicks  would  be  held  re- 


sponsible, and,  failing  In  this,  attempted  the 
poisoning  of  the  Hickses  themselves;  that 
incidentally  he  was  gratifying  his  gradge 
against  Blair,  but  that  his  principal  motive 
was  the  ulterior  one  just  stated. 

One  of  the  chief  exceptions  is  that  which 
was  taken  to  the  admission  of  any  .and  all 
evidence  touching  the  attempted  poisoning  of 
the  Hickses.  This  evidence,  it  is  urged,  was 
irrelevant,  as  tending  to  establish  a  distinct 
crime  unconnected  with  the  one  charged. 
On  the  other  hand,  it  is  claimed  by  the  state 
to  be  relevant,  as  tending  to  establish  a 
motive  for  the  crime  charged,  and  to  Identify 
Sargood  .as  the  criminal.  It  is  all  a  question 
of  relevancy.  That  the  accused  has  commit- 
ted another  crime  is  usually  irrelevant.  It  is 
relevant  only  when  It  tends  to  prove  that  he 
committed  the  crime  charged.  It  does  tend 
to  prove  that  he  committed  the  crime  char- 
ged when  it  tends  to  prove  that  be  was  actu- 
ated by  a  motive,  or  entertained  a  plan  oe 
purpose,  which  would  naturally  prompt  him 
to  commit  it  Here  the  second  crime  fol- 
lowed close  upon  the  heels  of  the  first  If 
It  was  committed  by  Sargood,  It  tended  to 
establish  and  make  clear  the  motive  he  had 
for  poisoning  the  colts,  which,  without  It 
might  seem  doubtful  and  obscure,  and  so 
tended  to  Identify  the  culprit  We  do  not  un- 
derstand that  it  Is  necessary  that,  whan  the 
first  crime  was  committed,  the  purpose^  te 
commit  the  second  should  be  already  formed 
and  entertained.  It  is  enough  If  the  com- 
mission of  the  second  Is  so  related  to  the  first 
as  to  shed  a  light  upon  It  which  may  enable 
the  trier  to  see  how,  why,  or  by  whom  It  was 
committed.  We  think  that  the  evidence  was 
relevant  and  admissible.  The  authorities  on 
the  subject  may  be  found  collected  and  re- 
viewed In  an  extended  note  to  People  t.  Mol- 
ineux,  62  L.  R.  A.  193;  also  In  12  Cyc.  405- 
411. 

Webb,  the  father-in-law  of  Blair,  had  tes- 
tified to  requesting  Sargood  In  October,  1902, 
not  to  sell  Blair  any  more  liquor,  and  to 
Sargood's  replying,  with  an  oath,  that  he 
would  get  even  with  Blair  for  having  gone 
back  on  him.  Afterwards  Blair  was  allowed 
to  testify  that  more  than  once  In  the  fall  of 
1902  Sargood  had  furnished  him  liquor.  It 
being  conceded  that  Sargood  had  no  author- 
ity to  sell.  This  testimony  of  Blair's  came 
in  against  exception,  and  under  that  excep- 
tion It  Is  now  urged  that  it  did  not  appear 
that  the  furnishing  was  before  the  conversa- 
tion testified  to  by  Webb.  The  exceptions 
as  amended,  however,  make  It  clear,  espe- 
cially In  view  of  the  argument  which  took 
place  in  the  court  below,  that  the  offer  was 
to  show  that  Sargood  "had  been  letting  Blair 
have  intoxicating  liquor";  that  Is  to  say,  had 
been  letting  him  have  It  before  the  time  of 
the  Webb-Sargood  conversation.  That  was 
the  offer  upon  which  the  court  passed.  The 
evidence,  as  given,  was  not  excepted  to  for 
failing  to  come  within  the  ofFer;  and  al- 
though It  was  not,  in  terms,  limited  to  the 
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time  preceding  the  conversation,  the  Jniy 
might  find  from  It  that  the  occasions  of  fur- 
nishing really  were  previous. 

In  the  July  following  the  April  in  which 
the  colts  were  poisoned,  Doyle  had  offered 
Blair  a  drink  of  whisky  Qut  of  a  bottle.  Blair 
had  asked  him  where  he  got  it,  and  he  had 
replied,  "Of  Sargood."  Blair  then  expressed 
his  surprise  that  be  could  get  It  ctf  him, 
■whereupon  Doyle  said:  "I  can  get  what  I 
want  of  Sargood.  He  dare  not  refuse  me 
anything."  Sargood  bad  no  authority  to  sell 
whisky  at  that  time.  This  evidence  was  ad- 
mitted as  against  Doyle  alone  over  the  ex- 
ception of  both  respondents.  We  think  it 
was  admissible,  as  having  some  tendency  to 
show  that  Doyle  was  the  one  who  did  the 
poUonlng  for  Sargood,  If  the  Jury  should  find, 
as  they  might  upon  other  testimony,  that  Sar- 
good was  at  the  bottom  of  the  business. 
Evidence  admissible  against  one  only  of  the 
respondents  was  In  this  and  other  instances 
properly  received,  its  use  by  the  Jury  being 
duly  guarded  and  restricted  by  the  court 
State  V.  Cram,  67  Vt.  650,  82  Atl.  602. 

Among  the  dishes  on  the  table  In  the  Hicks 
kitchen  was  a  tumbler  containing  poison, 
and  the  evidence  tended  to  show  that  the 
tumbler,  which  was  of  an  unusual  pattern, 
was  like  others  which  Sargood  had  tn  his 
house.  Sargood's  wife  was  offered  as  a  wit- 
ness by  both  respondents  to  show  thbt  there 
had  been  no  such  tumbler  In  her  husband's 
bouse.  She  was  excluded  as  Incompetent 
The  evidence  of  the  state  did  not  tend  to  con- 
nect Doyle  with  the  attempted  poisoning  of 
the  HIckses;  still  any  evidence  which  tended 
to  show  that  Sargood  had  no  hand  in  poison- 
ing the  colts  would  have  helped  Doyle,  be- 
cause the  theory  was  tttat  Doyle  was  only  a 
tool,  having  no  personal  hostility  to  Blair. 
So  we  cannot  agree  with  the  state's  counsel 
tlut  this  evidence,  If  coming  from  a  compe- 
tent witness,  would  not  be  evidence  in  favor 
of  Doyle.  But  the  ordlnnry  common-law 
nde,  which  prevails  with  us,  prevents  a  re- 
spondent from  introducing  as  a  witness  the 
wife  of  a  co-respondent  just  as  It  prevents 
the  Introducing  of  his  own.  Stephen,  Digest 
of  Bv.  art.  108.  If  an  exception  exists  where 
the  respondents  sever  in  their  pleas  and 
stand  upon  Independent  grounds,  and  the 
offered  evidence  relates  solely  to  the  defense 
of  the  respondent  who  is  not  the  spouse  of 
the  offered  witness,  such  was  not  the  situa- 
tion here.  The  respondents  were  Indicted 
and  tried  Jointly,  and  the  offered  evidence 
would  have  been  more  pertinent  and  helpful 
to  Sargood  than  to  Doyle.  See  note  to  State 
T.  Boyd,  27  Am.  Dec.  379;  State  v.  Bridg- 
man,  49  Vt  202,  24  Am.  Kep.  124.  For 
fiimllar  reasons,  the  wife  of  Doyle  was  prop- 
erly excluded. 

The  offer  to  show  that  on  a  certain  occa* 
sion  Mrs.  Hicks  drank,  and  gave  Doyle  a 
drink  of,  whisky,  wns  properly  excluded  as 
immaterial.  We  do  not  state  the  point  more 
fully  because  it  is  a  mere  question  of  connec- 


tion, and  furnishes  no  illustration  of  the  law 
that  could  be  useful  hereafter.  The  same 
reason  leads  us  to  dispose  of  another  excep- 
tion in  the  same  way,  namely,  that  which 
was  taken  to  the  exclusion  of  the  offer  to 
show  that  Mrs.  Hicks,  before  her  marriage 
to  Mr.  Hicks,  had  some  time  complained  of 
him  to  a  Justice  of  the  peace. 

The  exception  to  the  action  of  the  court  In 
permitting  the  state,  upon  re-examinatlon  of 
O'Brien,  to  clear  up  a  point  In  his  testimony 
which  respondents'  counsel  had  thrown  Into 
momentary  confusion  upon  cross-examina- 
tion, need  not  claim  our  attention,  further 
tlian  to  remark  that  the  question  presented 
by  the  respondents'  brief  is  not  the  question 
presented  by  the  bill  of  exceptions.  The  tes- 
timony referred  to  in  the  bill  tended  to  show 
a  conspiracy  and  understanding  between  the 
respondents,  and  that  Sargood  was  an  ac- 
cessory, and  so  sustained  the  charge  of  the 
court  In  that  respect.  The  court  charged 
that  either  respondent  might  be  convicted 
alone,  or  tiiat  both  might  be  convicted.  A 
request  was  made  to  charge  that  both  could 
not  be  convicted  unless  there  was  a  concert 
of  action  or  a  common  understanding,  and 
an  exception  was  taken  to  the  claimed  omis- 
sion to  comply.  An  exception  was  also  taken 
to  the  charge  that  either  might  be  convicted 
without  the  other;  the  ground  of  the  excep- 
tion being  that  the  state  had  put  its  case  up- 
on the  theory  that  Doyle  did  the  poisoning, 
although  he  did  It  for  Sargood,  so  that  Sar- 
good could  not  be  guilty  unless  Doyle  was. 
So  far  as  the  latter  exception  is  concerned, 
it  may  be  disposed  of  by  saying  that  the  ver- 
dict found  both  guilty;  and,  If  they  were 
found  guilty  upon  proper  instructions  touch- 
ing a  Joint  conviction,  the  charge  upon  the 
subject  of  separate  convictions,  even  If  It 
was  erroneous,  could  not  have  been  harmful. 
It  thus  becomes  necessary  to  inquire  wheth- 
er the  charge  was  cwrect  and  sufBdmt 
touching  a  Joint  conviction.  The  position  of 
the  respondents  now  Is  that  the  Jury  was 
told  that  there  was  evidence  upon  which  it 
might  convict  Doyle  alone,  and  evidence  up- 
on which  It  might  convict  Sargood  alone, 
and  that  it  was  left  at  liberty  to  convict  the 
two  Jointly  upon  this  evidence  which  tend- 
ed to  sbow'each  guilty  independently  of  the 
other.  The  answer  of  the  state  is  that  the 
charge  vras  a  virtual  compliance  with  the  re- 
quest The  request  was  not  expressly  com- 
plied with.  In  no  part  of  the  charge  was 
the  Jury  explicitly  told  that  It  could  not  con- 
vict both  respondents  in  the  absence  of  proof 
of  a  common  understanding.  The  only  part 
of  the  charge  that  deals  with  the  subject  of 
a  Joint  conviction  proceeds  upon  the  theory, 
already  ireferred  to  more  than  once,  that 
Doyle  was  the  actual  agent  tn  the  poisoning, 
and  that  Sargood  aided,  advised,  and  en- 
couraged him  therein.  The  charge  upon  this 
subject  implies  throughout  the  necessity  of  a 
common  understanding,  and  no  fault  is 
found  with  it  in  this  respect    No  other  tlie- 
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ory  of  a  joint  conviction  was  presented  by 
the  charge,  and  It  Is  repeatedly  stated  In 
the  respondents'  brief  that  this  was  the  the- 
ory upon  which  the  state  rested  its  case. 
How,  then,  could  the  Jury  have  understood 
that  It  was  at  liberty  to  convict  both  respond- 
ents upon  the  theory  that  each,  acting  inde- 
pendently of  the  other,  without  any  common 
understanding,  and  one  of  them  without  any 
motive  of  Ills  own,  had  gone  about  to  poison 
the  colts,  and  had  actually  poisoned  them 
to  death?  That  would  be  a  story  so  strange 
and  Improbable  aa  certainly  to  require  very 
clear  demonstration  in  proof,  and  we  should 
not  be  likely  to  find  the  recital  of  the  trial 
entirely  silent  in  regard  to  it.  We  cannot 
net  aside  the  verdict  upon  the  conjecture  that 
it  may  have  had  such  a  basis  under  this 
charge.  The  jury  must  have  understood  that 
the  only  basis  for  a  joint  verdict  was  the 
one  which  was  singly,  fully,  and  accurately 
stated — the  ground  upon  which  the  state  had 
sought  to  put  Itself  throughout  the  trial. 

The  respondents  excepted  to  what  the  court 
said  in  its  charge  "about  the  testimony  of 
the  respondents  before  the  grand  jury,  and 
Its  eBfect  if  they  testified  differently  there 
from  what  they  did  on  this  trial."  What 
the  court  said  on  this  subject  is  contained  in 
two  separate  paragraphs,  and,  in  substance, 
was  that,  if  either  of  them  testified  different- 
ly there  from  what  he  did  before  the  petit 
jury,  it  impeached  him  as  a  witness,  affected 
his  credit  to  some  extent  (how  much,  the 
jury  was  to  say),  and  also  constituted  a  piece 
of  evidence  in  the  nature  of  an  admission 
that  the  fact  was  as  then  stated,  Instead  of 
being  as  stated  on  trial;  but  such  contra- 
diction affected  only  the  one  as  to  whom  it 
was  proved.  The  exception  did  not  point 
out  the  fault  which  the  respondents  found 
with  the  statement  of  the  rule,  but  slmpiy 
excepted  to  what  the  court  said  upon  that 
subject  as  a  whole.  It  is  now  claimed  that 
there  was  an  unsoundness,  in  that  It  declared 
that  the  contradictions  impeached,  instead  of 
declaring  that  it  tended  to  impeach;  it  being 
for  the  jury  In  all  cases  to  say  whether  the 
contradiction  does  really  affect  the  credit  of 
the  witness.  If  this  was  the  point  of  the  ex- 
ception, it  should  have  been  made  specific  at 
the  time,  when  the  learned  judge  might  have 
reconsidered  the  expression.  As  it  was,  we 
have  no  reason  to  suppose  that  his  attention 
was  drawn  to  it.  The  party,  having  veiled 
his  objection  under  a  general  exception,  must 
be  judged  by  the  rule  which  pronounces  the 
exception  bad  if  the  proposition  excepted  to 
deals  with  several  matters,  unless  it  is  un- 
sound as  to  all. 

The  court  was  requested  to  charge  that 
Doyle  could  not  be  convicted  merely  upon 
the  evidence  of  his  own  admission  made  to 
the  detective,  if  Doyle  was  intoxicated,  and 
the  Intoxication  was  procured  by  the  de- 
tective for  the  purpose  of  getting  the  admis- 
sion. The  request  was  properly  refused;  the 
court  charging  fully  and  correctly  touching 


the  necessity  of  the  admission  being  under- 
standingly  made,  which  was  the  only  legal 
importance  attending  the  question  of  intoxi- 
cation. 

Judgment  that  there  is  no  error  in  the  pro- 
ceedings of  the  county  court,  and  that  the 
respondents  take  nothing  by  their  exceptions. 
Let  a  mittimus  issue,  and  execution  be  done. 

START,  J,,  dissents. 


(77  Vt  67) 
STATE  V.  DARLINa. 
(Supreme  Court  of  Vermont     Orleans.     Sept. 
15.1904.) 

INTOXICATING  UQTTOBS— SALE  WITHOUT  LI- 
CENSE— CBIinNAI.  LAW— TBIAI>^0iNDEB  Or 
8EPABATE  OVFENBES— ELECTION— CVIDENCB— 
TINES. 

1.  In  a  prosecution  under  an  information 
chargiDg  two  offenses  of  the  same  nature,  it  is 
discretionary  with  the  trial  court  as  to  wheth- 
er the  state  shall  be  required  to  elect  as  to 
which  count  it  will  stand  upon,  and,  if  so,  at 
what  stage  of  the  trial  the  election  shall  be 
made. 

2.  AVhere,  in  a  prosecution  under  an  informa- 
tion cliarging  two  offenses  of  the  same  nature,  it 
did  not  appear  that  there  was  anything  to  em- 
barrass defendant  in  defending  against  both  char- 
ges before  the  same  jury,  refusal  to  require 
the  state  to  elect  upon  which  count  it  would 
stand  was  not  an  improper  exercise  of  discre- 
tion. 

3.  Where,  in  a  prosecution  under  an  informa- 
tion containing  two  counts,  and  charging  two 
offenses  of  the  same  nature,  the  court  had  au- 
thority to  impose  any  fine  not  leas  than  a  cer- 
tain sum,  a  single  judgment  and  sentence  could 
not  be  regarded  as  objectionable  on  the  ground 
that  it  was  cumulative. 

4.  In  a  prosecution  under  an  information  con- 
taining two  counts  for  two  separate  offenses  of 
the  same  nature,  failure  to  charge  that  all  the 
evidence  should  be  considered  under  each  count 
was  not  error,  inasmuch  as  only  the  evidence 
applicable  to  each  count  should  be  considered 
thereunder. 

5.  Under  AcU  190^  p.  107,  No.  90,  S  68,  pro- 
viding for  the  punishment  of  any  person  who 
sells  intoxicating  liquor  without  first  procur- 
ing a  license,  and  section  81  (page  109),  provid- 
ing that  a  person  who  violates  any  of  the  pro- 
visions of  the  act  for  which  a  penalty  is  not 
otherwise  prescrit>ed  shall  lie  fined,  etc.,  any 
person  selling  liquor  without  a  license  is  liable 
to  punishment  under  section  68,  whether  the 
sale  is  in  a  town  which  has  voted  "License,"  or 
in  one  which  has  not 

6.  Under  Acts  1902,  p.  107,  No.  90,  t  68,  eadt 
separate  sale  constitutes  an  offense. 

Exceptions  from  Orleans  County  Court; 
Haselton,  Judge. 

Harry  W.  Darling  was  convicted  of  selling 
liquor  without  a  license,  and  brings  excep- 
tions.   Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TT- 
LER,  MUNSON,  START,  WATSON,  and 
STAFFORD,  JJ. 

A.  W.  Farman,  State's  Atty.,  for  the  State. 
J.  W.  Redmond  and  F.  Ei  MUea,  for  re- 
spondent. 

%  1.  See  Indictment  and  Intomuttlon.  voL  27,  Cent. 
Dig.  H  449.  463. 
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STAFFORD,  J.  The  respondent  was  In- 
f onned  against  for  selling  Intoxicating  liquor 
without  a  license.  There  'were  two  counts, 
relating  to  different  occasions,  and  there  was 
evidence  In  support  of  each  count.  When  the 
evidence  was  all  in,  the  respondent  moved 
that  the  state  be  required  to  elect  which  of 
the  counts  it  would  stand  upon,  and  to  enter 
a  nol.  pros,  as  to  the  other.  The  motion 
was  overruled,  and  an  exception  was  taken. 
The  court  submitted  to  the  Jury  whether  the 
respondent  wag  guilty  on  either  or  both  of 
the  counts,  to  which  the  respondent  ex- 
cepted. The  Jury  having  returned  a  verdict 
of  "guilty  on  both  counts,"  Judgment  was 
entered  thereon,  and  sentence  imposed  that 
the  respondent  pay  a  fine  of  $600  and  costs. 
"To  entering  said  Judgment  and  Imposing 
said  fine,"  the  respondent  excepted. 

Under  these  three  exceptions,  the  question 
is  now  presented  whether  the  respondent 
could  be  legally  tried,  convicted,  and  sen- 
tenced upon  the  two  counts,  charging  two 
separate  and  distinct  offenses  of  the  same 
kind,  and  subject  to  the  same  punishment 
It  is  admitted  that  such  counts  may  be  prop- 
erly Joined,  and  that  no  advantage  can  be 
taken  thereof  by  demurrer  or  motion  to 
quash.  State  v.  Smalley,  50  Vt.  736;  State 
V.  Lockwood,  58  Vt  378,  3  Atl.  539.  Whether 
the  state  should  be  put  to  its  election,  and, 
if  so,  at  what  stage  of  the  trial,  are  matters 
for  the  discretion  of  the  court  If  the  ac- 
cused will  be  confounded  in  bis  defense  or 
deprived  of  the  protection  of  legal  rules  by 
requiring  him  to  answer  both  charges  before 
the  same  Jury,  the  court  will  not  compel  it. 
But  the  offenses  may  be  so  related  to  each 
other  that  Justice  will  seem  to  demand  a 
Joint  trial,  as  in  Pointer  v.  U.  S.,  151  U.  S. 
396,  14  Sup.  Ct  410,  38  L.  Ed,  208,  where 
two  murders  were  committed  by  the  re- 
spondent at  the  same  place,  with  the  same 
instrument  at  almost  the  same  time,  and  in 
substantially  the  same  circumstances.  In 
that  case  a  verdict  of  guilty  was  returned  nn- 
■der  two  counts  alleging  the  different  mur- 
dersb  and  a  death  sentence  sustained.  Al- 
though the  act  of  Congress — Rev.  St  J  1024 
lU.  S.  Comp.  St  1901,  p.  720]— expressly  per^ 
mltted  the  Joinder  of  certain  offenses,  the 
court  said  that  the  statute  did  not  solve  the 
question,  but  left  the  court  to  determine 
whether  In  a  given  case  the  Joinder  was  con- 
sistent with  the  settled  principles  of  criminal 
Jaw,  and  held  that  in  the  case  before  it  the 
Joinder  was  proper.  The  case  is  full  author- 
ity upon  the  discretion  of  the  trial  court  as 
to  whether,  and  when,  the  prosecution  should 
be  required  to  elect  Although  it  does  not 
appear  in  the  present  case  that  the  offenses 
were  so  related  as  to  throw  light  upon  each 
•other,  neither  does  it  appear  that  there  was 
anything  to  embarrass  the  respondent  in  de- 
fending against  both  before  the  same  Jury, 
and  there  is  no  reason  to  question  the  sound- 
ness of  the  exercise  of  discretion.  There 
was  clearly  no  error  in  refusing  to  require 


the  state  to  elect  nor  in  submitting  fbe  ques- 
tion of  guilt  under  both  counts,  nor  in  ren- 
dering Judgment  and  Imposing  sentence  upon 
the  verdict,  provided  the  sentence  Itself  was 
legal. 

The  principal  question  touching  the  valid- 
ity of  the  sentence  Is  based  upon  the  theory 
that  the  fine  exceeded  the  maximum  which 
might  be  imposed  for  a  single  offense,  so  that 
there  were  reaUy  cumulative  sentences.  This 
assumption  is  unsupported  by  the  record. 
Only  one  Judgment  and  only  one  sentence 
were  rendered  or  imposed,  and  the  amount 
of  the  fine  was  not  greater  than  might  be 
imposed  for  one  offense.  The  authority  of 
th(3  court  being  to  Impose  a  fine  of  not  less 
than  $300,  with  no  limit  upwards,  is,  like  the 
common-law  authority  of  the  English  courts 
in  misdemeanors,  unlimited  as  to  the  amount 
of  the  fine,  except  for  the  minimum  require- 
meni.  The  case,  then,  is  the  fomillar  one  of 
a  conviction  of  several  offenses  of  the  same 
grade,  punishable  alike,  and  of  the  Imposi- 
tion of  a  sentence  within  the  authority  of 
the  court  to  impose  for  a  single  one  of  these 
offenses.  Even  the  authorities  cited  by  the 
respondent  recognize  the  perfect  regularity 
of  such  a  course.  Tweed's  Case  itself  (People 
V.  Llscomb,  60  N.  Y.  559,  19  Am.  Rep.  211), 
discredited  though  It  Is  by  courts  and  text- 
writers,  furnishes,  in  Its  long  review  of  au- 
thorities, abundant  proof  of  the  soundness 
of  the  statement  and  no  support  for  the 
contention  of  the  respondent  We  are  not  to 
be  understood  as  deciding  that  cumulative 
sentences  may  not  be  imposed  in  a  case  like 
this,  but  only  as  pointing  out  that  the  ques- 
tion Is  not  presented  by  the  record. 

The  Jury  was  properly  Instructed  to  treat 
each  count  as  a  separate  accusation. 

There  was  no  error  in  omitting  to  charge 
that  all  the  evidence  in  the  case  should  be 
considered  under  each  count  It  was  only 
the  evidence  applicable  to  the  count  that  was 
to  be  considered  in  determining  the  respond- 
ent's guilt  thereunder.  If  there  was  evi- 
dence applicable  to  both  counts,  it  was  to  be 
considered  under  each.  Such  was  the  sub- 
stance of  the  charge,  as  we  read  and  under- 
stand it,  although  respondent's  counsel  seems 
to  regard  it  otherwise. 

There  was  evidence  tending  to  show  a 
Joint  sale  to  the  parties  named  in  the  infor- 
mation. .  The  motion  to  set  aside  the  verdict 
was  therefore  properly  denied. 

The  penalty  prescribed  In  Acts  1902,  p. 
107,  No.  90,  {  68,  relates  to  all  ^ho  sell,  etc., 
without  a  license,  whether  In  license  towns  or 
elsewhere.  The  argument  that  It  relates  only 
to  violations  of  the  act  in  towns  that  have 
voted  "license,"  and  that  violations  of  the 
act  in  other  towns  are  punishable  only  under 
section  81,  Is  colorable,  but  not  convincing. 

We  think,  also,  that  each  separate  sale 
or  furnishing  constitutes  an  (^ense,  and  in- 
curs a  penalty.  But  as  we  have  already  re- 
marked, the  fine  imposed  was  not  greater 
than  might  have  been  imposed  for  one  of- 
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fense,  and  there  was  but  one  Judgment  and 
one  sentence. 

Judgment  that  there  Is  no  error  In  the 
proceedings  of  the  countj  court,  and  that  the 
respondent  take  nothing  by  his  exceptions. 
Let  a  mittimus  Issue,  and  execution  be  dcme. 


mtLvun 

MATARESE  r.  CALDARONB  et  aL 

(Supreme  Court  of  Rhode  Island.    July  80, 

1904.) 

OBEDTTOBS'  BILI,— BIGHT  TO  ICAIHTAIN— CONDI- 
TIONS FBECSDBNT. 

1.  A  creditors'  bill  cannot  be  maintained  until 
a  judgment  at  law  has  been  obtained  and  ex- 
ecotion  has  been  issued  thereon  and  been  re- 
turned unsatisfied. 

Creditors'  bill  by  Francesco  P.  Matarese 
against  Ferdinando  Caldarone  and  another. 
Heard  on  demurrer  to  bilL    Demurrer  sua- 

Argued  before  STINESS,  a  J.,  and  TIL- 
lilNGHAST  and  DOUGLAS,  JJ. 

Charles  A.  Walsh,  for  complainant  Ed- 
ward D.  Bassett,  (or  respondents. 

TILLINOHAST,  J.  The  bill  sets  out  that 
<m  the  13th  day  of  February,  1003,  the  com- 
plainant owned  and  operated  a  liquor  saloon 
in  Providence,  haying  a  license  therefor,  and 
that  be  then  transferred  a  one-half  Interest 
therein  to  the  respondent  Ferdinando,  with 
whom  be  formed  a  copartnership  to  carry  on 
said  business,  the  latter  paying  a  certain 
sum  in  cash  for  said  one-half  interest  In  the 
business,  and  also  giving  four  promissory 
notes  for  the  sum  of  $100  each,  said  notes 
being  payable  in  four,  eight,  twelve,  and  six- 
teen months,  respectively,  from  February  13, 
1903 ;  and  that  the  copartnership  carried  on 
said  business  until  August  15,  1903,  at  which 
time  complainant  sold  his  one-half  Interest 
therein  to  his  partner,  Ferdinando,  for  the 
sum  of  $250 ;  that  during  the  negotiations  re- 
ferred to  the  respondent  Carlo  Caldarone 
was  present  and  advised  said  Ferdinando; 
and  the  complainant  alleges  that  be  is  In- 
formed and  believes  that  said  Carlo  fur- 
nished the  money  for  said  transaction  to  said 
Ferdinando.  The  bill  further  sets  out  that 
the  second  note  in  the  series  above  mentioned 
fell  due  on  the  13th  day  of  October,  1903; 
that  previous  thereto  said  Ferdinando  trans- 
ferred all  of  his  Interest  In  the  business  to 
said  Carlo,  and  applied  for  a  transfer  of  the 
license  to  talm ;  and  that  the  complainant  is 
informed  and  believes  that  the  sole  pur- 
pose of  said  transfer  was  to  prevent  the 
complainant  from  collecting  said  note  out 
of  the  tangible  property  of  said  Ferdinando. 
The  complainant  avers,  and  says  he  Is  ready 
to  prove,  that  said  Ferdinando  Caldarone  has 
no  other  tangible  property  except  the  saloon 
in  question,  and,  further,  that  though  re- 


1 1.  See  Creditors'  Suit,  vol.  14,  Ceat  Dig.  {{  46, 
78,  78. 


quested  he  has  refused  to  pay  the  note  afore- 
said at  the  maturity  thereof;  that  at  and 
after  the  transaction  by  which  the  complain- 
ant transferred  his  interest  in  the  business 
to  said  Ferdinando  he  requested  said  Carlo 
to  Indorse  the  notes  above  mentioned,  which 
he  refused  to  do,  and  also  advised  the  maker 
thereof  not  to  provide  an  Indorser  therefor. 
The  bill  then  alleges  that  said  Carlo  Calda- 
rone was  fully  informed  of  all  the  matters 
and  things  between  the  complainant  and  said 
Ferdinando  before  the  transfer  of  the  saloon 
to  the  latter,  and  that  said  Carlo  knew  that 
the  notes  which  were  given  to  the  com- 
plainant as  a  part  of  the  purchase  price  tbere- 
for  were  still  outstanding  and  unpaid.  The 
prayer  of  the  bill  Is  that  the  respondents 
may  be  restrained  by  Injunction  from  trans- 
ferring said  saloon  or  tbe  license  therefor 
to  any  person,  and  that  the  transfer  of  the 
saloon  to  said  Carlo  by  Ferdinando  may  be 
set  aside.  To  this  bill  the  respondent  Carlo 
Caldarone  has  demurred,  on  the  grounds 
(1)  that  the  complainant  has  an  adequate 
remedy  at  law,  and  (2)  that  be  has  never 
obtained  any  Judgment  against  either  of  said 
parties  respondent. 

We  do  not  think  that  the  bill  states  a  case 
which  Is  cognizable  by  a  court  of  equity. 
Tbe  remedy  at  law  for  the  collection  of  prom- 
issory notes  has  always  been  considered  as 
an  adequate  one,  and  we  do  not  feel  dis- 
posed to  establish  any  new  precedent  In  this 
case.  The  claim  made  by  complainant's  coun- 
sel in  his  brief  that  at  the  time  of  tbe  fliing 
of  the  bill  complainant  bad  no  adequate 
remedy  at  law,  because  the  second  note  In  the 
series  aforesaid  was  not  due,  is  not  In 
accordance  with  the  fact  appearing  in  the 
bill,  as,  being  an  eight-months  note,  and  hav- 
ing been  given  on  February  13,  1903,  it  must 
have  fallen  due  several  days  prior  to  the 
date  of  the  filing  of  the  bill,  which  was  on 
October  23,  1903.  This  being  so,  there  was 
no  reason  why  the  complainant  could  not 
have  brought  an  action  at  law  thereon,  and 
either  have  caused  tbe  respondent  Ferdi- 
nando to  be  arrested  on  an  affidavit  of  fraud 
under  the  statute,  or  have  attached  the  prop- 
erty which  is  alleged  to  have  been  conveyed 
in  fraud  of  the  complainant  as  a  creditor  of 
said  Ferdinando.  Even  if.  the  conveyance 
from  Ferdinando,  the  maker  of  the  notes,  to 
Carlo,  was  a  voluntary  one,  and  made  for 
the  purpose  of  preventing  complainant  from 
collecting  said  notes  out  of  the  tangible 
property  of  Ferdinando,  as  complainant  al- 
leges he  believes  It  was,  the  remedy  at  law, 
as  already  suggested.  Is  adequate,  and  that 
remedy  must  be  pursued.  And  the  propo 
sltlon  advanced  by  counsel  to  the  effect  that 
equity  will  interfere  to  set  aside  a  fraudu- 
lent conveyance,  simply  because  the  debtor 
making  the  same  owes  the  complainant  mon- 
ey, and  has  no  other  tangible  property  with 
which  to  pay  It  than  that  thus  conveyed,  an* 
this  before  any  judgment  at  law  has  been  ob- 
tained, is  certainly  a  novel  one,  and  quit* 
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contrary  to  our  understanding  of  the  law 
of  equity  jurisdiction.  There  la  nothing  In 
the  bill,  taken  In  Its  moat  favorable  aspect 
for  the  complainant,  which  takes  the  case 
out  of  the  ordinary  and  well-settled  rule  In 
this  state — and  such  is  the  rule  generally 
— ^that  a  creditors'  bill  cannot  be  maintained 
until  a  judgment  at  law  has  been  obtained 
and  execution  thereon  has  Issued  and  been 
returned  unsatlsfled.  McEenna  t.  Crowley, 
16  R.  I.  864,  17  Atl.  354:  Stone  ▼.  West- 
cott,  18  R.  I.  517.  28  Atl.  662;  First  National 
Bank  T.  Randall,  20  R.  I.  319,  38  Atl.  1055, 
78  Am.  St.  Rep.  867;  Pom.  Eq.  Jur.  toL  3 
(2d  Ed.)  S  1415,  and  cases  collected  in  note 
4  on  pages  2183-84. 

The  demurrer  is  sustained  and  bill  dla- 
mlssed. 

(28  R.  I.  116) 

AMERICAN  BLBCTRIOAL  WORKS  v.  VAR- 
LEY  DUPLEX  MARGBT  CO. 

(Supreme  Court  of  Rhode  Island.     July  28, 
19(^) 

iiiJuncnoR— BEuovAi.  of  abticxes  ruBNisn- 

ED   UNDEB  CONTBACT. 

1.  Where,  pursuant  to  contract  between  the 
parties,  respondent  has  put  patented  machinery 
in  complainant's  factory,  to  be  used  by  it  for  their 
joint  benefit,  and  complainant,  in  reliance  on  its 
right  to  use  the  machinery,  has,  in  addition  to 
expending  money  for  material,  entered  into  con- 
tracts to  furnish  a  large  quantity  of  tte  product 
of  the  machinery,  the  damages  for  failure  to 
perform  which  are  not  susceptible  of  computa- 
tion, defendant.will  be  enjoined  from  remoTing 
the  machinery,  though  the  contract  between  tlie 
parties  cannot  be  specifically  enforced. 

Suit  by  the  American  Electrical  Works 
against  the  Varley  Duplex  Marget  Company. 
Heard  on  demurrer  to  bill.  Demurrer  over- 
ruled. 

Argued  before  TILLINGHAST,  DOU<3- 
LAS,  and  BLOD6ETT,  JJ. 

Van  Slyck  &  Mumford.  for  complainant 
Edwards  &  Angell,  for  respondent 

TILLINGHAST.  3.  Under  the  allegatKms 
contained  in  this  bill,  which,  of  course,  the 
demurrer  admits  to  be  true,  we  are  of  opin- 
ion that  the  complainant  is  entitled  to  the 
injunction  asked  for,  even  though  it  may 
not  be  Mititled  to  speclflc  performance  of 
the  contract  set  out  in  the  bill,  on  the 
ground  that  the  complainant  is  clearly  with- 
out any  adequate  remedy  at  law  in  the 
premises;  for  the  damages  which  the  plain- 
tiff would  evidently  sustain  by  a  breach  of 
the  contract  are  clearly  not  susceptible  of 
computation.  Westmoreland  Natural  Gas  Ca 
T.  De  Witt  130  Pa.  235,  18  Aa  724,  6  L.  A. 
A.  781. 

It  appears  that  the  complainant  relying 
upon  its  right  to  use  the  patented  machinery 
and  processes  of  the  respondent,  has  ex- 
pended about  $50,000  in  material  which  will 
become  practically  useless  if  the  patented 

5 1.  Sm  IniUBctlon,  toL  27,  Cent  Dig.  {  m. 
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macliinery  is  removed  from  Its  present  lo- 
cation. Possibly,  to  that  extent  the  dam- 
ages are  susceptible  of  estimation.  But  It 
also  appears  that  the  complainant  has  en- 
tered into  contracts  to  supply  the  product 
of  this  machinery  to  the  extent  of  about  $70,- 
000.  And  It  Is  alleged  in  the  bUl  that  to  ful- 
fill these  contracts  the  complainant  needs 
the  continued  use  of  the  respondent's  ma- 
chinery, and  that  a  failure  to  perform  these 
contracts  will  seriously  and  injuriously  af- 
fect the  reputation  of  the  complainant  among 
customers  and  prospective  customers,  and 
win  tend  to  preven^:  the  complainant  from 
obtaining  business  and  profit  therefrdm.  And 
there  la  no  method  of  computation  by  which 
the  pecuniary  damages  resulting  from  this 
injury  can  be  determined.  But  the  remedy 
by  injunction  practically  and  efQclently  pre- 
serves tbe  rights  of  both  complainant  and 
respondent 

The  respondent  however,  contends  that 
the  Injunction  should  not  be  granted,  be- 
cause it  would  result  In  compelling  indirectly 
a  specific  performance  of  tbe  contract  in 
the  case,  where  the  court  would  not  directly 
order  such  performance.  We  do  not  think 
that  this  contention  is  in  accord  with  the  best 
and  most  modem  authorities.  The  following 
cases,  among  others  which  might  be  cited, 
sustain  the  complainant's  position:  Lumley 
V.  Wagner,  1  D.,  M.  &  G.  616;  Great  North- 
em  Ry.  Co.  ▼.  Manchester  S.  &  L.  Ry.  Co., 
6  De  Qex.  &  S.  138:  Singer  Sew.  Mach. 
Co.  v.  Union  Button  Hole  &  Embroidery 
Co.,  Fed.  C!bs.  No.  12,904;  Western  Union 
Tel.  Co.  V.  Union  Pac.  Co.  (C.  C.)  3  Fed.  423; 
Chicago  &  A.  Ry.  Co.  v.  N.  T.,  L.  B.  &  W. 
R.  Co.  (C.  C.)  24  Fed.  616;  Brush-Swan  (3o. 
V.  Brush  Electric  Co.  (G  C.)  41  Fed.  163;  Joy 
T.  St  Louis,  138  U.  S.  1.  11  Sup.  Ct  243,  34 
L.  Ed.  843;  Franklin  Tel.  Co.  v.  Harrison, 
145  U.  S.  459,  12  Sup.  C».  900,  86  L.  Ed.  776; 
Union  Pac.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  163  U.  S.  564,  16  Sup.  Ct  1173,  41  L.  Ed. 
265;  Niagara  Falls  Int  Bridge  Co.  ▼.  Gt 
Western  Ry.  Co.,  89  Barb.  212;  Traltel  Mar- 
ble Co.  V.  Clhase  (Sup.)  71  N.  Y.  Supp.  628; 
Standard  Fashion  Co.  t.  Slegel-Cooper  Co.. 
157  N.  Y.  60,  51  N.  E.  408,  43  L.  R.  A.  854, 
68  Am.  St  Rep.  749;  Southern  R.  Co.  v. 
Franklin  &  P.  R.  Co.,  96  Ya.  693,  32  a  E. 
485,  44  L.  R.  A.  297;  Chesapeake  &  P.  Tel. 
Co.  T.  City  of  Baltimore,  90  Md.  638,  46  Atl. 
446. 

A  very  clear  and  well-considered  statement 
of  the  law  upon  the  question  under  consid- 
eration according  to  the  most  modem  au- 
thorities is  to  be  found  in  tlie  opinion  of 
Judge  Lowell  In  Singer  Sew.  Mach.  C!o.  v. 
Union  Button  Hole  &  Embroidery  Co.,  su- 
pra, In  which  he  says:  "The  two  points  of 
law  are  not  without  difficulty.  The  relief 
asked  is  speclflc  performance  and  injunc- 
tion. It  Is  argued  with  great  ability  by  the 
defendants  that  the  complainant  is  not  en- 
titled to  specific  performance,  and  that,  there- 
fore. It  cannot  have  an  Injunction  which  Is 
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merely  anxillary.  Granting  the  premises, 
I  am  not  prepared  to  concede  tbe  conclusion. 
If  the  court  cannot  order  a  contract  for  the 
making  of  button  hole  machines  to  be  spe- 
cifically performed  by  reason  of  the  Impos- 
sibility of  superintending  the  details  of  such 
a  business,  it  does  not  follow  that  the  bill 
may  not  be  retained  as  an  Injunction  bill. 
It  was  formerly  thought  that  an  Injunction 
would  not  be  granted  to  restrain  tbe  breach 
of  any  contract  unless  the  contract  were  of 
such  a  character  that  the  court  could  fully 
enforce  the  performance  of  It  on  both  sides." 
Judge  Xx>well  here  examines  the  authorities 
and  the  development  of  the  modem  rule,  and 
then  proceeds:  "I  think  the  fair  result  of 
the  later  cases  may  be  thus  expressed:  If 
the  ca^e  is  one  in  which  the  negative  remedy 
of  injunction  will  do  substantial  justice 
between  the  parties  by  obliging  the  defend- 
ant either  to  carry  out  bis  contract  or  lose  all 
benefit  of  the  breach,  and  the  remedy  at  law 
is  inadequate  and  there  is  no  reason  of  pol- 
icy against  it,  the  court  will  interfere  to  re- 
strain conduct  which  is  contrary  to  the  con- 
tract, although  it  may  be  unable  to  enforce 
a  specific  performance  of  it"  The  views  thus 
expressed  by  Judge  Lowell  have  been  ap- 
proved and  the  decision  followed  In  Chicago 
&  A.  Ry.  Co.  V.  N.  Y.,  L.  B.  &  R.  Co.,  supra, 
in  Bru8h-9wan  Co.  t.  Brush  Electric  Co., 
supra,  and  in  House  t.  Clemens  (Com.  PI.) 
9  N.  T.  Supp.  484. 

Tbe  effect  of  the  injunction  asked  for  in 
the  case  before  us  would  not  necessarily  be 
to  compel  specific  performance  of  the  con- 
tract in  question,  but  simply  to  prevent  the 
respondent  from  the  performance  of  acts 
which  would  lessen  or  destroy- executed  con- 
tractual rights  which  the  complainant  has 
acquired  from  respondent  As  well  stated 
by  counsel  in  his  brief:  "The  respondent 
has  performed  its  contract  by  placing  ma- 
chinery in  the  complainant's  factory  to  be 
used  by  tbe  complainant  for  their  joint 
benefit.  The  complainant  has  in  consequence 
expended  large  sums  of  money,  and  has  as- 
sumed obligations  of  such  size  and  nature 
that  tbe  damage  to  complainant  if  compell- 
ed to  break  Its  contracts,  or  if  unable  to 
make  and  perform  new  contracts,  cannot  be 
estimated  In  money."  The  respondent  now 
threatens  to  injure  complainant  in  two  re- 
spects, viz.:  (1)  To  prevent  the  fulfillment 
of  present  obligations  of  the  complainant 
and  thereby  Injure  its  general  business  repu- 
tation; and  (2)  to  destroy  its  power  to  receive 
profits  from  future  business.  The  methods 
by  which  the  respondent  threatens  to  ac- 
complish these  purposes  are,  first  by  re- 
moving from  the  premises  of  the  complain- 
ant the  machinery  essential  to  enable  it  to 
perform  its  contracts  with  its  customers; 
and,  second,  by  issuing  a  circular  letter  in- 
tended to  deter  prospective  customers  from 
purchasing  from  the  complainant  goods  man- 
ufactured by  It  under  tbe  respondent's  li- 
cense. 


Upon  the  averments  of  the  bill  as  admit- 
ted to  be  true  upon  this  demurrer,  Tve  are 
of  the  opinion  that  the  bill  can  be  maintain- 
ed so  far  as  it  prays  an  injunction  against 
the  present  removal  of  the  machinery  In 
question.  Whether  tbe  complainant  Is  enti- 
tled to  the  remedy  by  injunction  to  restrain 
the  issuing  of  the  circular  letter  complained 
of  is  a  different  question,  and  one  wblcb  It 
Is  not  now  necessary  to  determine. 

Demurrer  overruled. 


(M  B.  Lsa) 
Bz  parte  CHACB. 

(Supreme  Court  of  Rhode  Island.    July  28, 

1904.) 

KABBIAOS— VAUDITT— COnSEKT  OF  OUABDIAN 
—HUSBAND  AND  WIFE— BIOHT  TO  CUSTODT 
OF  nnSBAND'S  PERSON- HABEAS  COBPUS. 

1.  Pub.  Laws  1898-99,  p.  49,  c.  549,  t  11.  pro- 
viding that  a  marriage  license  shall  not  be  grant- 
ed to  a  person  under  guardianship,  without  the 
written  consent  of  the  guardian,  and  Gen.  Laws 
1896,  c.  196,  i  16,  declaring  that  all  contracts, 
bargains,  and  conveyances  made  by  an7  person 
under  guardianship  aludl  be  utterly  void,  do 
not  apply  to  a  murriage  contracted  in  another 
state. 

2.  Under  these  statutes,  a  marriage  contracted 
in  Massachusetts  without  the  consent  of  the 
guardian  of  one  of  the  contracting  parties,  re- 
siding in  this  state,  is  not  invalid  in  this  state 
on  the  ground  that  it  was  contracted  in  evasion 
of  the  laws  of  this  state,  in  the  absence  of  any 
evidence  that  there  was  an  intention  to  evade 
the  laws  of  this  state. 

3.  The  husband  or  wife  of  a. person  illegally 
restrained  of  his  liberty  is  a  proper  person  to 
petition  for  a  writ  of  habeas  corpos. 

4.  A  guardian  appointed  under  Gen.  Iaws 
1896,  e.  196,  S  7,  on  the  ^und  that  from 
want  of  discretion  in  managing  his  estate,  tbe 
ward  is  likely  to  bring  himself  to  want  ia  not 
entitled  to  the  control  of  the  ward's  person  to 
tbe  exclusion  of  the  ward's  wife,  but  the  guard- 
ian's control  must  be  exercised  in  subordination 
to  every  just  right  of  the  wife;  and  the  guard- 
ian cannot,  in  the  absence  of  very  exceptional 
circumstancee,  entirely  restrain  the  ward  of  his 
liberty,  and  deprive  his  wife  of  his  society. 

Petition  by  Elizabeth  E.  Chace  for  a  writ 
of  habeas  corpus,  on  behalf  of  Henry  C. 
Chace,  against  Andrew  D.  Wilson,  guardian 
of  Henry  C.  Chace,  to  procure  his  release 
from  tbe  custody  of  respondent  Petition 
granted. 

Argued  before  TILLINGHAST,  DOUG- 
LAS, and  BLODGBTT,  JJ. 

George  8.  Engle^  F.  P.  Owen,  and  Willis 
B.  Richardson,  for  petitioner.  Clarence  A. 
Aldrlch,  for  respondent 

TILLINGHAST,  J.  This  Is  a  petition  tor 
a  writ  of  habeas  corpus  brought  by  Eliza- 
beth E.  Chace  in  behalf  of  her  husband. 
Henry  C.  Chace.  The  material  facts  in  the 
case  are  these:  On  the  23d  day  of  May, 
1899,  Andrew  D.  Wilson  was  appointed 
guardian  of  tbe  person  and  estate  of  said 
Henry  C.  Chace,  a  person  of  full  age^  under 
the  provisions  of  Gen.  Laws  1896,  c   196, 

f  L  Sea  Mknrlage,  vol.  S4,  Cent.  Oig.  |  <. 
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S  7,  on  the  ground  that,  from  want  of  dis- 
cretion In  managing  his  estate,  he  was  likely 
to  bring  himself  to  want  Subsequently, 
on  the  20th  of  November,  1002,  Mr.  Chace 
married  his  present  wife.  The  marriage  was 
solemnized  In  Massachusetts,  although  both 
of  the  parties  were  domiciled  In  Rhode  Is- 
land, and  It  was  entered  into  by  Mr.  Chace 
without  obtaining  the  written  consent  of  his 
guardian,  which  is  made  one  of  the  requisites 
for  obtaining  a  marriage  license  In  this  state, 
under  Pub.  Laws  1898-90,  p.  40,  c.  640,  { 
11.  Soon  after  the  marriage,  Mr.  and  Mrs. 
Chace  returned  to  this  state,  and  lived  to- 
N  getber  as  husband  and  wife  for  some  months, 
until  some  time  last  August,  when  the 
guardian  aforesaid  removed  Mr.  Chace  from 
bis  home,  against  his  protest  and  that  of  the 
petitioner.  The  petitioner  avers  that  the  re- 
spondent guardian  thereupon  imprisoned  Mr. 
Chace,  and  is  now  unlawfully  restraining  him 
of  his  liberty  at  No.  9  Lemon  street  Provi- 
dence; that  be  Is  deprived  of  the  companion- 
ship, assistance,  and  care  of  his  wife,  which 
he  desires;  that  he  Is  not  permitted  to  have 
social  intercourse  with  her,  save  In  the  pres- 
ence of  his  guardian;  and  that  be  is  being 
treated  in  a  manner  Inconsistent  with  the 
relation  of  guardian  and  ward. 

In  determining  whether  the  petitioner  Is 
entitled  to  the  relief  she  prays  for,  the  first 
question  calling  for  decision  is  whether  she 
was  lawfully  married  to  Mr.  Chace,  for,  If 
not,  she  shows  no  standing  to  petition  in  his 
behalf  as  his  wife.  It  la  argued  by  the 
counsel  for  the  guardian  that  the  marriage 
is  Invalid,  and  that  the  petitioner  never  be- 
came the  wife  of  Mr.  Chace.  The  reasons 
advanced  are  (I)  that  by  our  statute,  cited 
above,  a  ward  is  rendered  unable  to  obtain 
a  marriage  license  without  the  consent  of 
bis  guardian,  and  that  no  such  consent  was 
given  by  the  respondent;  (2)  that  by  the 
provisions  of  Gen.  Laws  1896,  c.  196,  §  16, 
"all  contracts,  bargains,  and  conveyances 
made  by  any  person  under  guardianship  shall 
be  utterly  void";  (3)  that  these  provisions 
show  that  It  is  the  policy  of  our  law  to  deny 
any  validity  to  any  kind  of  a  contract  which 
a  ward  attempts  to  make,  and  that  there- 
fore, although  the  marriage  took  place  in 
Massachusetts,  and  may  have  fulfilled  the 
requirements  of  Massachusetts  law.  It  will 
not  be  recognized  In  this  state. 

We  do  not  think  that  any  of  these  argu- 
ments are  sound.  As  to  the  first  two,  we 
think  it  is  clear  that  the  statutes  relied  upon 
can  have  no  direct  application  to  this  mar- 
riage, for  It  was  celebrated  in  another  state, 
and  under  the  provisions  of  other  laws. 

The  third  argument,  however,  requires 
more  consideration.  It  Is  said  by  counsel 
for  the  guardian  that  "marriage.  In  evasion 
of  the  laws  of  the  domicile,  and  contrary  to 
the  public  policy  or  laws  of  the  domicile,  will 
not  be  recognized  as  valid."  But  It  must  be 
noticed,  in  the  first  place,  that  it  nowhere 
appears,  either  In  the  pleadings  or  proof, 


that  the  marriage  Involved  here  was  entered 
Into  In  evasion  of  the  laws  of  the  domicile, 
and  contrary  to  the  public  policy  thereof. 
For  aught  that  appears,  the  parties  may 
have  entered  Into  this  contract  of  marriage 
in  the  most  perfect  good  faith,  and  without 
any  intention  of  evading  the  laws  of  Rhode 
Island.  And  as  Is  said  by  Mr.  Bishop  in  the 
first  volume  of  his  work  on  Marriage,  Di- 
vorce &  Separation,  !§  77,  836:  "Bach  par- 
ticular instance  of  what  is  meant  for  mar- 
riage has  the  aid  of  all  the  presumptions, 
both  of  law  and  fact,  and  equally  whether 
the  marriage  was  domestic  or  foreign."  Fur- 
thermore, it  is  not  clear  that,  even  if  the 
marriage  had  been  solemnized  In  this  state, 
It  would  have  been  void.  Pub.  Laws  1808- 
09,  p.  40,  c  640,  {  11,  merely  provides  that  no 
marriage  license' shall  issue  to  a  person  un- 
der guardianship  without  the  written  con- 
sent of  the  guardian;  but  It  by  no  means  nec- 
assarily  follows  that  a  marriage  procured 
without  first  obtaining  such  license  would 
be  void,  although  the  official  or  other  per- 
son who  performed  the  ceremony  might  be 
liable  to  punishment  under  section  10  of 
the  same  chapter.  See  Parton  v.  Hervey 
(Mass.)  1  Gray,  119,  121.  For  while  our 
statutes  prescribe  certain  formalities  and  re- 
quirements in  connection  with  the  entering 
into  the  marriage  relation.  It  is  to  be  care- 
fully borne  In  mind  that  they  nowhere  de- 
clare that  the  failure  to  observe  any  or  all 
of  said  formalities  or  requirements  shall 
have  the  effect  to  render  a  marriage  void. 

Again,  although  Gen.  Laws  1806,  c  106, 
(16,  provides  that  all  contracts  made  by  a 
ward  shall  be  void,  It  Is  at  least  very  ques- 
tionable whether  the  Legislature  Intended 
that  section  to  refer  to  the  contract  of  mar- 
riage. Indeed,  the  words  of  the  section  re-, 
ferring  to  bargains  and  conveyances  would 
clearly  seem  to  show  that  It  was  only  In- 
tended to  affect  contracts  relating  to  prop- 
erty. Certainly  the  provision  is  not  of  uni- 
versal application,  for,  under  Pub.  Laws 
1898-90,  p.  49,  c.  640,  §  11,  there  must  be  an 
implied  exception  In  the  case  of  a  marriage 
contract  to  which  the  guardian  consents  in 
writing.  Upon  the  questions  of  interpreta- 
tion thus  raised,  however,  we  refrain  from 
expressing  any  opinion,  as  we  think  that, 
even  assuming  that  the  marriage  would  have 
been  void  in  this  state,  yet  as,  so  fftr  as  ap- 
pears, it  was  lawfully  celebrated  in  Massa- 
chusetts, It  must  be  considered  valid  here. 
We  are  aware  that  the  authorities  are  not 
entirely  uniform  upon  this  point  now  for  the 
first  time  presented  in  Rhode  Island;  but 
the  general  principle,  as  we  gather  it  from 
text-writers  and  decisions,  both  Bngllsh  and 
American,  Is  that  the  capacity  or  Incapacity 
to  marry  depends  on  the  law  of  the  place 
where  the  marriage  Is  celebrated,  and  not  on 
that  of  the  domicile  of  the  parties.  Sto. 
Conf.  Law  (8th  Ed.)  i  80.  See  Id.  §S  US, 
121,  123a,  123b;  BIsb.  Mar.,  Dlv.  &  Sep.  vol. 
1,  S  843,  and  cases  cited;  Putnam  t.  Putnam 
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(Maas.)  8  Pick.  438;  Inhabitants  of  West 
Cambridge  y.  Inbabltanta  of  Lexington 
(Mass.)  1  Pick.  606,  11  Am.  Dec  231;  Van 
Voorhls  V.  Brtntnall,  86  N.  Y.  18,  40  Am.  Rep. 
505.  In  Medway  t.  Needham,  16  Mass.  157, 
S  Am.  Dec.  131,  a  statute  made  a  marriage 
between  a  negro  or  mulatto  and  a  wbite  per- 
son void.  A  couple,  one  of  wbom  was  a 
mulatto  and  the  other  white.  In  order  to 
evade  the  statute,  came  Into  Rhode  Island, 
where  such  connections  were  allowed,  were 
there  married,  and  immediately  returned. 
And  the  marriage,  being  good  in  Rhode  Is- 
land,^  was  held  to  be  good  in  Massachusetts. 
The  reasoning  upon  which  these  cases  pro- 
ceed is  well  stated  by  Sir  Edward  Simpson 
in  Scrlmshlre  v.  Scrlmshire,  2  Hagg.  Cons. 
305.  He  says  on  page  417:  .  "All  nations  al- 
low marriage  contracts.  They  are  'Juris  gen- 
tium,' and  the  subjects  of  all  nations  are 
equally  concerned  in  them;  and  from  the 
infinite  mischief  and  confusion  that  must 
necessarily  arise  to  the  subjects  of  all  na- 
tions with  respect  to  legitimacy,  successions, 
and  other  rights.  If  the  respective  laws  of 
different  countries  were  only  to  be  observed 
as  to  marriages  contracted  by  the  subjects 
of  those  countries  abroad,  all  nations  have 
consented,  or  must  be  presumed  to  consent, 
for  the  common  benefit  and  advantage,  that 
such  marriages  should  be  good,  or  not  ac- 
cording .to  the  laws  of  the  country  where 
they  are  made.  *  •  *  By  observing  this 
law  no  inconvenience  can  arise,  but  infinite 
mischief  will  ensue  If  it  is  not" 

The  counsel  for  the  guardian,  however, 
cites  several  cases  which  at  first  sight  seem 
to  support  the  position  that  marriage  in  eva- 
sion of  the  laws  of  the  domicile  Is  Invalid. 
Thus  in  Estate  of  Stull,  183  Fa.  625,  39  Ati. 
16,  and  Pennegar  &  Uaney  v.  State,  87  Tenn. 
244,  10  S.  W.  305,  2  L.  R.  A.  703, 10  Am.  St 
Rep.  648,  a  statute  forbade  any  person  from 
wbom  a  divorce  was  obtained  on  the  ground 
of  adultery  to  remarry.  In  both  cases  a 
party  forbidden  to  marry  went  into  another 
state  and  remarried.  The  second  marriage 
in  both  cases  was  held  Invalid  In  the  state 
where  the  party  was  domiciled.  In  Dupre  v. 
Boulard's  Ez'r,  10  La.  Ann.  411,  a  statute 
forbade  the  Intermarriage  of  blacks  and 
whites,  and  it  was  held  that  any  such  mar- 
riage, although  valid  where  performed, 
would  not  be  recognized  in  Louisiana.  To 
the  same  effect  are  State  v.  Kennedy,  76 
N.  C.  251,  22  Am.  Bep.  683,  and  Kinney  v. 
Com.  (Va.)  30  Grat  858,  32  Am.  Bep.  690. 
And  In  Brook  v.  Brook,  9  H.  L.  Cas.  145, 
*103,  where  a  statute  declared  that  a  mar- 
riage with  a  deceased  wife's  sister  should 
be  invalid,  It  was  held  that  such  a  marriage 
entered  Into  between  British  subjects  in  a 
country  where  the  marriage  was -not  forbid- 
den was  absolutely  void  in  England.  We 
consider  these  cases  Inconclusive.  Most  of 
them.  If  not  all,  fall  within  a  well-recognized 
exception  to  the  general  rule  laid  down  above, 
namely,  that  if  a  marriage  is  odious  by  the 


common  consent  of  nations,  or  If  Its  infln- 
ence  is  thought  dangerous  to  the  fabric  of 
society,  so  that  it  Is  strongly  against  the 
public  policy  of  the  Jurisdiction,  it  will  not 
be  recognized  there,  even  though  valid  where 
it  was  solemnized.  Thus  a  polygamous  mar- 
riage, although  valid  and  binding  In  the  coun- 
try where  It  was  contracted,  would  probably 
be  denied  validity  In  all  countries  where 
such  unions  are  prohibited.  See  In  re  Beth- 
ell,  38  Ch.  D.  220.  Probably  the  mle  wonld 
be  the  same  In  case  of  an  Incestuous  mar- 
riage, although  valid  In  the  place  where  con- 
tracted. See  Bishop,  supra,  {  858  et  seq.; 
Com.  y.  Lane,  113  Mass.  458,  463,  18  Am. 
Rep.  609.  The  cases  cited  from  Louisiana, 
North  Carolina,  and  Virginia  may  be  ex- 
plained, then,  on  the  ground  that  the  ten- 
dency of  such  unions  In  those  states  was 
considered  destructive  of  society;  and  their 
apparent  conflict  with  Medway  y.  Needham 
rests,  not  upon  any  conflict  of  opinion  re- 
garding the  general  principle  governing  for- 
eign marriages,  but  only  upon  the  different 
conceptions  of  the  courts  regarding  the  Im- 
portance of  the  public  policy  forbidding  such 
marriages.  The  first  two  cases  cited  by  coun- 
sel for  the  respondent  guardian  are  harder 
to  dlstingruish,  although  we  think  that  here, 
again,  the  difference  in  the  result  Is  attrib- 
utable to  the  same  difference  In  the  concep- 
tion of  the  public  policy  regarding  such  mar- 
riages. But  If  the  cases  really  are  In  conflict 
we  believe  that  the  current  of  authority  is 
in  favor  of  the  principle  already  ennndated. 
It  Is  true  that  in  the  Important  case  of 
Brook  y.  Brook,  supra,  decided  by  the  House 
of  Lords,  a  contrary  position  was  taken,  and 
the  Massachusetts  cases  were  expressly  dis- 
approved. That  case,  however,  although  of 
great  weight  btus  been  considerably  criti- 
cised, and  is  believed  to  be  contraiy  to  the 
weight  of  American  authority.  For  a  learned 
criticism  of  the  case,  see  the  opinion  of 
Gray,  C.  J.,  In  Com.  v.  Lane,  113  Mass.  467 
et  seq.,  18  Am.  Rep.  509.  See,  also,  Bishop, 
supra,  t  827.  The  case  of  Andrews  y.  An- 
drews, 188  U.  S.  14,  23  Sup.  Ct  237,  47  L. 
Ed.  366,  has  no  bearing  upon  the  question 
at  issue.  In  that  case  the  only  question  was 
whether  the  court  of  Massachusetts  constitu- 
tionally could  refuse  to  recognize  a  divorce 
granted  by  the  court  of  South  Dakota,  in 
view  of  a  Massachusetts  statute  providing 
that  a  divorce  obtained  In  fraud  of  the  laws 
of  the  domicile  should  be  Invalid;  and  It  was 
held  that  as  the  divorce  was  granted  to  one 
who  had  never  obtained  a  bona  fide  domicile, 
the  court  of  South  Dakota  never  acquired 
Jurisdiction,  and  hence  the  due  faith  and 
credit  clause  of  the  Constitution  did  not  re- 
quire the  enforcement  of  the  decree  In  Mas- 
sachusetts against  the  public  policy  of  that 
state  as  expressed  in  its  statutes.  It  is  to  be 
noticed  that  both  the  first  and  second  mar- 
riages Involved  In  that  case  took  place  In 
Massachusetts.  And  as  to  the  invalidity  of 
the  divorce,  It  Is  clear  that  different  consid- 
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erations  apply  to  the  determination  of  the 
validity  of  divorces  than  to  tbe  validity  of 
marriages  procured  in  evasion  of  the  la'w  of 
the  domicile.  Bishop,  supra,  {f  836,  837. 
Coming  now  to  the  case  In  hand,  it  re- 
■  quires  no  argument  to  show  that,  even  If  the 
marriage  might  have  been  void  If  solemnized 
in  this  state,  it  is  nevertheless  not  such  a 
union  that  it  can  in  any  sense  be  consid- 
ered so  subversive  of  good  morals,  or  so 
threatening  to  the  fabric  of  society,  as  to  fall 
■within  the  exception  to  the  general  rule  re- 
garding foreign  marriagea  In  other  words, 
If  valid  in  Massachusetts,  it  is  equally  valid 
here.  As  to  its  validity  In  Massachusetts, 
no  authorities  were  cited  by  counsel,  and  we 
have  not  succeeded  in  discovering  any  Mas- 
sachusetts statute  or  decision  which  wonld 
tend  to  show  that  the  marriage  is  not  valid 
there.  Indeed,  the  only  authorities  we  have 
found  which  seem  to  bear  upon  the  point 
look  the  other  way.  In  Parton  v.  Hervey, 
supra,  the  facts  were  In  some  respects  simi- 
lar to  those  In  the  case  at  bar.  The  peti- 
tioner had  married  a  female  infant  of  the 
age  of  13  years,  with  the  free  assent  of  said 
Infant,  but  without  the  knowledge  or  consent 
of  her  mother,  who  was  her  only  surviving 
Iiarent.  The  latter,  claiming  that  the  mar- 
riage was  Invalid  without  her  consent;  locked 
her  daughter  up,  and  refused  to  allow  her 
husband  to  have  the  custody  of  her  person. 
The  petitioner  was  allowed  a  writ  of  habeas 
corpus  against  tbe  mother.  The  court  say 
on  page  122:  "But  in  the  absence  of  any 
provision  declaring  marriages  not  celebrated 
in  a  prescribed  manner,  or  between  parties 
of  certain  ages,  absolutely  void,  it  is  held 
that  all  marriages  regularly  made  according 
to  the  common  law  are  valid  and  binding, 
although  had  In  violation  of  the  specific  regu- 
lations imposed  by  statute."  And  In  Inhabit- 
ants of  Milford  T.  Inhabitants  of  Worcester, 
7  Mass.  48,  54,  65,  Parsons,  C  X,  said: 
"When  a  Justice  or  minister  shall  solemnize 
a  marriage  between  parties  who  may  law- 
fully marry,  although  without  publication  of 
the  banns  of  marriage,  and  without  the  con- 
sent of  tbe  parents  or  guardians,  such  mar- 
riage would  unquestionably  be  lawful,  al- 
though tbe  oflicer  would  incur  the  penally 
of  fifty  pounds  for  a  breach  of  his  duty." 
See  Par.  Gont.  (Sth  Ed.)  vol.  2,  p.  93.  In  the 
absence,  then,  of  any  showing  that  Mr. 
Cbace  was  either  an  idiot  or  lunatic  at  the 
time  of  the  marriage,  we  are  of  opinion  that 
the  marriage  In  Massachusetts  was  valid. 

It  Is  argued  by  counsel  for  the  petitioner 
that,  as  there  was  at  least  the  form  of  a  mar- 
riage in  this  case.  It  can  not  be  collaterally 
attacked,  but  must,  for  the  purposes  of  this 
proceeding,  be  considered  valid  and  binding. 
As  the  respondent's  counsel  took  no  notice  of 
this,  point  In  his  brief,  however,  and  relies 
chiefly  upon  the  Invalidity  of  the  marriage, 
we  prefer  to  express  no  opinion  upon  that 
question,  but  to  decide  ^is  branch  of  tbe 


case  upon  the  ground  selected  by  the  re- 
spondent for  his  defense. 

Having,  now,  as  we  think,  established  the 
validity  of  the  marriage,  we  proceed  briefly 
to  Inquire  whether  the  facts  of  the  case  war- 
rant the  issuing  of  the  writ 

In  the  first  place,  it  is  clear  that  the  hus- 
band or  wife  of  a  person  Illegally  restrained 
of  his  liberty  is  a  proper  person  to  petition 
for  a  writ  of  habeas  corpus.  Parton  v.  Her- 
vey, supra;  15  A.  &  E.  Ency.  Ijaw  (2d  Ed.) 
181,  and  .cases  cited;  Id.  p.  193.  As  to  the 
eftect  of  the  marriage  upon  the  status  of 
guardian  and  ward.  It  is  strenuously  argued 
on  the  part  of  the  petitioner  that  tbe  mar- 
riage relation  Is  inconsistent  with  the  guard- 
ianship, and  that,  as  marriage  is  paramount 
to  any  other  social  status,  the  guardianship, 
at  least  of  the  person  of  Mr.  Chace,  terminat- 
ed upon  his  marriage.  In  support  of  this 
proposition  he  cites  a  number  of  authorities 
of  great  weight,  Including  Woerner,  Amer 
Law  Guard.  835,  336;  Sch.  Dom.  Rel.  (5tb 
Ed.)  S  313;  Reeve,  Dom.  Rel.  (4th  Ed.)  409; 
and  2  Kent's.  Comm.  (12th  Ed.)  •226.  None 
of  these  authorities,  however,  cites  any  de- 
cided case  in  support  of  this  proposition,  save 
in  the  case  of  the  marriage  of  a  female 
ward.  Counsel  for  respondent  on  the  other 
hand,  maintains  that  if  the  guardianship  can 
be  terminated  by  the  ward's  own  act  with- 
out any  action  by  the  probate  court  then,  al- 
though be  is  incompetent  and  has  been  so 
adjudged,  he  immediately  becomes  compe- 
tent to  remove  his  own  disability,  while  still 
incompetent  for  every  other  purpose;  and  it 
must  be  admitted  that  this  argument  is  a 
very  cogent  one.  Fortunately,  however,  we 
are  not  under  the  necessity  of  deciding  the 
question  thus  raised,  for,  even  granting  that 
the  marriage  of  the  ward  did  not  termiitate 
the  guardianship  of  bis  person,  the  petitioner 
is  still,  under  our  own  decision,  entitled  to 
tbe  relief  she  prays.  In  Tlllingbast  v.  Hol- 
brook,  7  R.  I.  230,  the  court  passed  upon  the 
question  whether  a  guardian  of  the  person 
and  estate  of  a  married  woman  could  proper- 
ly be  appointed  on  the  ground  that  she,  for 
want  of  discretion  in  managing  her  estate, 
was  likely  to  bring  herself  to  want  It  was 
held,  in  a  learned  opinion  by  Brayton,  J.,  that 
Such  an  appointment  was  valid.  On  page 
250  he  says:  "Neither  do  we  think  that  It  is . 
any  suflBcient  objection  to  the  decree  that  the 
guardianship  of  the  property  is  coupled  with 
the  guardianship  of  the  person.  It  Is  not 
necessary,  in  the  exercise  of  any  of  the 
guardian's  powers,  to  Invade  any  of  the 
rights  of  the  husband,  either  in  the  disposi- 
tion and  control  of  the  property  of  the  wife, 
or  tbe  custody  of  her  person.  Whatever  con- 
trol of  her  person  may  be  necessary  for  her 
protection  and  for  the  assertion  of  her  Just 
rights  must  necessarily  be  given  to  the 
guardian,  but  this  may  be,  and  wonld  be,  In 
subordination  to  every  Just  right  of  the  hus- 
band.   The  custody  of  her  person  would  not 
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be  taken  from  bim,  unless  for  ber  protec- 
tion." In  view  of  this  decision,  the  remain- 
der of  the  case  is  free  from  difficulty,  and 
may  be  decided  without  questioning  the  au- 
thority, either  of  the  text-writers  cited  by  pe- 
titioner, or  of  the  decision  last  cited.  If  the 
marriage  terminated  the  guardianship  of  the 
person,  the  petitioner  is  obviously  entitled  to 
the  relief  she  seeks.  If  the  guardianship  is 
not  thus  terminated,  yet,  under  our  own  de- 
cision, the  control  exercised  by  the  guardian 
must  be  in  subordination  to  every  Just  right 
of  the  wife.  It  needs  no  argument  nor  cita- 
tion of  authority  to  show  that,  in  the  ab- 
sence of  very  exceptional  circumstances,  a 
wife  Is  entitled  to  the  society  of  her  hus- 
band, free  from  the  restraint  of  any  third 
person.  No  such  circumstances  appear  in 
this  case.  And,  taking  the  facts  above  re- 
cited as  true,  as  they  must  be  assumed  to 
be  in  the  absence  of  anything  to  the  contrary, 
it  appears  that  the  wife  of  the  ward  is  pro- 
hibited by  the  guardian  from  enjoying  the 
society  of  her  husband,  and  that  he  is  being 
restrained  of  his  liberty  in  a  way  wMch  calls 
for  the  Interference  of  this  court.  See  WUt- 
ten  y.  Tomlinson,  160  U.  S.  231,  242,  16  Sup. 
Ct.  297,  40  L.  Ed.  406.  Whether  the  guard- 
ianship Is  terminated  or  not,  therefore,  the 
petitioner's  right  to  a  writ  of  habeas  corpus 
is  made  out 

BLODGETT,  J.  I  concur  in  the  conclu- 
sion reached  in  the  foregoing  opinion,  for  the 
reason  that  the  appointment  of  a  guardian  In 
Rhode  Island  had  no  effect  upon  the  person 
or  property  of  the  ward  in  Massachusetts. 
Mitchell  T.  People's  Savings  Bank,  20  R.  I. 
500,  40  Atl.  502.  And  such  is  the  law  in 
Massachusetts.  Woodworth  v.  Spring,  4  Al- 
len, 321;  Mllliken  v.  Pratt,  125  Mass.  374, 
28  Am.  Rep.  241,  and  cases  cited.  And  see 
Hoyt  v.  Sprague,  103  U.  S.  613,  26  L.  Ed. 
585;  Morgan  v.  Potter,  157  U.  S.  195, 15  Sup. 
Ct  500,  39  L.  Ed.  670;  Wuesthoff  v.  Ger- 
manla  Life  Ins.  Co.,  107  N.  Y.  580,  14  N,  B. 
811.  The  ward,  Henry  C.  Chace,  when  in 
Massachusetts,  was  not  under  the  dlsabflity 
of  guardianship  there,  and  was  accordingly 
sul  Juris  in  that  state.  And  certainly,  in  the 
absence  of  affirmative  proof  of  fraud  upon 
our  law,  he  Is  entitled  to  the  benefit  of  the 
maxim,  "Nullus  vldetur  dolo  facere  qui  suo 
jure  ntitur."  Since  this  is  decisive  of  the 
question,  I  prefer  to  withhold  an  expression 
of  opinion  as  to  whether  the  rule  in  :  :cdway 
V.  Needham  (decided  in  1819)  16  Mass.  157, 
8  Am.  Dec.  131,  upon  the  validity  of  a  mar- 
riage celebrated  prior  to  1770,  and  which  has 
been  much  criticised,  or  the  opposing  view 
taken  by  the  House  of  Lords  nearly  50  years 
later,  in  Brook  v.  Brook,  9  H.  L.  Cas.  145, 
which  has  been  also  much  questioned,  shal' 
be  held  to  be  the  law  of  this  state,  until  such 
time  as  a  case  shall  arise  in  which  It  shall 
affirmatively  appear  that  there  was  a  delib- 
erate attempt  to  evade  the  provisions  of  our 


law,  and  it  shall  become  necessary  to  deter- 
mine between  them. 
The  writ  will  issue  as  prayed. 


at  R.  I.  30») 

BOSWORTH  v.  UNION  R.  CO. 

(Supreme  Ck>urt  of  Rhode  Island.     July  28. 
1004.) 

CABBIEBS— STBGET  BAILBOADS — 8TBIKB  BTVPA- 
THIZBBB— INJUBIXS  TO  PABSENOEBS — OPEBA- 
TION  OF  BOAD — OANOBB— NOTICE— ACTIONS — 
EISTOBICAL   rACTS— JUDICIAL    NOTICE. 

1.  Plaintiff  was  a  passenger  on  a  street  car 
running  between  two  towns,  and  was  injured 
by  being  struck  by  a  stone  thrown  from  one  of 
a  mob  of  strike  sympathizers.  A  strike  had 
been  on  for  some  days,  accompanied  with  vio- 
lence; but  the  mob  had  been  suppressed  in  one 
of  the  towns,  and  cars  were  running  regularly 
at  the  time.  There  was  no  indication  of  danger 
either  to  plaintiff  or  the  motorman  as  the  car 
passed  until  the  stones  were  thrown,  except  the 
presence  of  a  large  number  of  people  on  the 
street  Policemen  were  present  and,  thongh 
the  preceding  car  had  been  stoned,  sacb  car  was 
not  in  sight  of  the  motorman  of  the  car  oo 
which  plaintiff  rode  at  the  time,  and  the 
stoning  thereof  was  unknown  to  him.  Held, 
that  the  evidence  was  insufficient  to  show  notice 
to  defendant  that  it  was  dangerous  to  run  cars 
there  by  reason  of  the  mob,  and  hence  defend- 
ant wds  not  liable. 

2.  In  an  action  for  Injuries  to  a  passenger  oh 
a  street  car  by  stones  thrown  by  strike  sym- 
pathizers, the  court  would  take  judicial  notice 
of  the  historical  fact  that  on  a  certain  date, 
which  was  the  date  of  the  injury,  the  governor 
had  ordered  a  military  force  to  the  town  in  ques- 
tion to  preserve  order  and  restrain  violence  to- 
ward the  property  and  employes  of  tlie  street 
railway  company,  and  had  issued  a  proclama- 
tion calling  upon  all  persons  riotously  assem- 
bled to  disperse. 

3.  Where  a  passenger  on  a  street  car  waa  in- 
jured by  stones  thrown  b^  strike  sympathisers, 
the  fact  that  on  the  mornme  of  the  day  the  in- 
Jury  occurred  the  governor  had  ordered  out  the 
militia  to  restrain  violence  toward  the  property 
and  employes  of  the  street  railway  company, 
and  had  issued  a  proclamation  calling  upon  all 
persons  riotously  assembled  to  disperse,  was  not 
notice  to  the  street  car  company  that  it  was 
dangerous  to  run  its  cars,  but  was  rather  an 
invitation  to  operate  its  road  under  the  protec- 
tion of  the  militia. 

Tillinghast  J.,  dissenting. 

Action  by  Benjamin  B.  Bosworth  against 
the  Union  Railroad  Company.  A  verdict 
was  directed  in  favor  of  defendant,  and 
plaintiff  applies  for  a  new  trlaL    Denied. 

See  55  AU.  490. 

Argued  before  STINESS,  0.  J.,  and  TIL- 
LINGHAST and  DOUGLAS,  JJ. 

John  W.  Hogan  and  Henry  E.  Tiepke,  for 
plaintiff.  Henry  W.  Hayes,  Frank  T.  Eas- 
ton,  and  Lcfferts  S.  Hoffman,  for  defendant 

DOUGLAS,  3.  This  Is  an  action  ta  re- 
cover for  injuries  alleged  to  have  been  caus- 
ed by  the  negligence  of  the  defendant.  From 
the  testimony  of  the  plaintiff  and  his  wit- 
nesses it  appears  that  the  plaintiff,  an  elder- 
ly man,  on  the  morning  of  June  12,  1902, 
was  a  passenger  on  one  of  the  defendant's 
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open  cars  running  from  Providence  t«i  Paw- 
tncket  A  strike  against  tbe  company  had 
been  on  for  some  days,  accompanied  with 
violence;  bnt  the  mob  had  been  suppressed 
in  Providence,  and  cars  -were  running  regu- 
larly. The  car  ran  as  usual,  stepping  from 
time  to  time  to  take  on  and  let  off  passen- 
gers, until  it  reached  a  point  In  Pawtucket 
on  Pawtucket  avenue  at  the  Junction  with 
East  avenue,  when  suddenly  it  v^as  assailed 
with  a  shower  of  stones  thrown  from  the 
side  of  the  way.  The  plaintiff  vras  prob- 
ably struck  by  a  stone,  and  rose  from  his 
seat  in  fright,  and  extended  his  hand,  as  be 
says,  to  notify  the  conductor  or  to  ring  the 
bell.  He  was  seen  to  walk  to  the  side  of 
the  car  and  to  fall  to  the  ground.  His  own 
memory  of  what  he  did  is  uncertain,  and  the 
witnesses  are  unable  to  say  whether  be  at- 
tempted to  step  off  or  not.  When  he  fell  his 
leg  was  broken,  and  he  was  considerably 
braised  and  hurt  in  other  parts  of  his  body. 
There  was  no  Indication  of  danger  visible  to 
him  or  to  any  one  on  the  car  until  the  stones 
were  thrown,  except  the  presence  of  a  large 
number  of  people  on  the  street.  The  wit- 
nesses vary  in  stating  the  number  of  people 
there.  The  two  policemen  and  another  wit- 
ness estimate  that  there  were  800  or  1,000, 
and  a  citizen  witness  says  there  must  have 
been  150.  No  one  states  that  there  was  any 
uproar  or  threatening  behavior  in  sight  of 
the  car  on  which  the  plaintiff  was  until  it 
reached  the  crowd.  The  stones  were  thrown 
by  those  in  the  rear,  next  to  the  houses. 
One  witness  testlfles  that  the  next  preced- 
ing car,  some  15  minutes  before,  bad  been 
stoned  a  little  farther  down  the  street  to- 
wards the  center  of  the  city  of  Pawtucket, 
but  this  car  had  passed  out  of  sight  before 
the  following  one  appeared.  The  rest  of  the 
testimony  relates  to  the  physical  condition 
of  the  plaintiff  and  the  extent  Of  his  injuries. 
After  this  testimony  was  in,  the  defend- 
ant moved  that  the  presiding  Justice  direct 
a',  verdict  in  Its  favor,  and  he  granted  the 
motion,  saying:  "The  defendant  would  not 
be  liable  for  an  injury  received  by  passen- 
gers through  the  throwing  of  stones  by  peo- 
ple outside,  unless  the  car  was  propelled  into 
a  place  of  known  danger,  and  the  proof  in 
tills  case  on  that  point  is  simply  that  another 
car  had  been  stoned.  It  does  not  appear  to 
the  court  that  there  is  sufficient  notice  to  the 
defendant  or  sufficient  evidence  that  the  dan- 
gerous state  of  things  had  prevailed  for  a 
length  of  time  sufficient  so  that  the  defend- 
ant could  be  presumed  to  have  notice.  I 
therefore  direct  the  Jury  to  return  a  verdict 
for  the  defendant."  To  this  decision  the 
plaintiff  excepted,  and  now  prays  for  a  new 
trial  on  the  ground  that  it  was  erroneous. 
He  argues,  first,  that  notice  to  the  conductor 
in  charge  of  the  car  was  notice  to  the  com- 
pany. The  suit,  he  says,  does  not  charge 
the  company  with  negliRence  in  dispatching 
the   car   to .  Pawtucket,  but  in  proceeding. 


when  the  mob  was  seen  In  the  street.  We 
understand  that  this  Is  exactly  the  view 
which  the  presiding  Justice  took.  He  decid- 
ed, in  effect,  that  there  was  nothing  in  the 
presence  and  behavior  of  the  crowd  to  notify 
the  motorman  or  conductor  that  there  was 
danger  in  proceeding,  and,  therefore,  the  com- 
pany is  not  liable. 

We  are  unable  to  see  how  the  court  could 
have  taken  any  other  view  of  the  situation. 
The  motorman  saw  ahead  of  him  a  num- 
ber of  men  walking,  as  one  witness  says, 
slowly  along  the  street,  making,  as  all  agree,. 
no  hostile  demonstration.  Among  them  were 
two  policemen,  charged  by  law  with  the  duty 
of  suppressing  disturbances.  The  motorman 
could  not  have  known  that  a  car  had  been 
stoned  by  these  people  15  minutes  before. 
No  warning  came  from  the  policemen  or 
others  that  the  crowd  had  hostile  intentions, 
and  the  motorman's  duty  was  clearly  to  carry 
bis  passengers  along  bis  route  as  far  as 
they  wished  to  go,  until,  at  least,  some  threat 
or  show  of  obstruction  should  be  made. 
When  the  stones  were  thrown  the  car  was 
in  the  midst  of  the  crowd,  and  there  was  no 
course  open  to  him  but  to  proceed.  We  can- 
not see  that  in  any  respect  he  or  the  com- 
pany, as  represented  by  him,  was  guilty  of 
any  negligence  towards  the  plaintiff.  If, 
on  sight  of  the  crowd  a  quarter  of  a  mile 
away,  the  car  bad  stopped  and  refused  to 
carry  the  plaintiff  farther,  he  might  well 
have  complained  of  breach  of  duty.  Having 
the  same  knowledge  which  the  motorman 
possessed,  the  plaintiff  could  have  left  the 
car  before  approaching  the  crowd  if  he  had 
chosen  to  do  so.  The  risk,  if  any  there  was, 
was  as  obvious  to  him  as  to  the  defendant's 
servants. 

The  defendant  has  referred  ns  to  a  case 
decided  by  the  Supreme  Court  of  Minnesota, 
January  23, 1903,  Fewings  v.  Mcndenhall,  Re- 
ceiver, 03  N.  W.  127,  60  Ii.  R.  A.  601,  97  Am. 
St  Rep.  519,  which  is  similar  to  the  case  at 
bar  In  all  its  important  features.  In  that 
case  a  passenger  in  one  of  the  defendant's 
cars  was  struck  by  a  stone  thrown  by  a 
strike  sympathizer,  and  Injured.  The  court 
held  that,  though  a  strike  against  the  road 
was  in  operation,  it  was  no  negligence  for 
the  receiver  to  run  the  cars,  nor  to  omit  to 
cover  the  windows  of  them  with  canvas 
or  to  draw  down  the  leathern  curtains,  nor 
to  fail  to  notify  the  plaintiff  of  the  exist- 
ence of  a  strike  which  he  and  all  intelligent 
citizens  were  aware  of.  The  cases  defining 
the  degree  of  care  imposed  by  law  upon  a 
carrier  of  passengers  are  carefully  reviewed, 
and  the  conclusion  is  reached  that,  while 
common  carriers  are  insurers  of  freight 
against  all  damage  except  the  act  of  God  and 
the  public  enemy,  and  are  bound  to  exercise 
for  the  safety  of  passengers  the  highest  de- 
gree of  care  and  foresight  consistent  with  the 
orderly  conduct  of  their  business  with  respect ' 
to  all  matters  under  tb^r  control,  the  same 
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strict  rale  does  not  apply  to'  acts  of  persons 
beyond  their  controL  The  court  say  (page 
129):  "A  number  of  other  cases  are  cited 
and  relied  upon  by  counsel,  wherein  the  gen- 
eral rule  Is  stated  substantially  as  contend- 
ed for  by  him,  namely,  that  a  carrier  of  pas- 
sengers Is  required  to  ezerdse  the  utmost 
vigilance  to  .protect  passengers  from  insult 
and  Injury  from  whatever  cause  arising; 
but  an  examination  of  them  shows  that  they 
are  all  cases  where  the  carrier  had  permit- 
ted third  persons  to  enter  upon  its  premises 
or  cars,  and  thereafter  failed  to  exercise  a 
proper  degree  of  care  to  restrain  them  from 
acts  of  lawlessness;  and  there  can  be  no 
question  as  to  their  soundness.  The  ques- 
tion before  us  Is  whether  this  strict  rule 
applies  to  the  act  of  a  stranger,  such  as  here 
shown.  That  It  does  not  is  sustained  by  some 
very  respectable  authorities.  Tall  v.  Packet 
Ck).  (Md.)  44  Atl.  1007,  47  L.  R.  A.  120;  Rail- 
road Co.  V.  MacKlnney,  124  Pa.  462,  17  AU. 
14,  2  L.  R.  A.  820,  10  Am.  St  Rep.  601; 
Thomas  v.  Railroad  C!o.,  148  Pa.  180,  23 
Atl.  989,  15  L.  R.  A.  416;  Railroad  Co.  T. 
PUlsbury,  123  III.  21,  14  N.  E.  22,  6  Am. 
St  Rep.  483.  In  our  opinion,  It  would  be 
unjust  to  require  a  carrier  of  passengers, 
either  a  steam  or  a  street  railway  company, 
to  exercise  the  utmost  care  and  vigilance 
to  guard  and  protect  passengers  from  crim- 
inal acts  of  strangers,  persons  not  under  Its 
control  or  subject  to  Its  orders,  and  for  whose 
acts  It  Is  In  no  way  resi>onsible.  And  we 
hold,  without  further  discussion,  as  respects 
the  acts  of  such  strangers,  that  carriers  of 
passengers  are  liable  to  the  exercise  of  or- 
dinary care  and  prudence  only.  Such  car- 
rier Is  liable  for  all  injuries  resulting  from 
the  acts  of  strangers  which  are  reasonably 
to  be  anticipated  under  the  particular  cir- 
cumstances, and  which  ordinary  care  and 
prudence,  had  It  been  exercised,  would  have 
prevented."  These  observations  are  support- 
ed by  the  cases  cited,  and  seem  to  us  Just 
and  reasonable.  It  Is  the  duty  of  the  civil 
authorities,  not  of  a  railroad  company,  to 
preserve  order  In  the  streets. 

The  opinion  of  the  court  upon  demurrer 
to  this  declaration  (25  R.  I.  202,  65  Atl.  490) 
stated  the  general  rule  which  requires  of  a 
railroad  company  the  utmost  care  and  skill 
In  the  operation  of  their  road  and  the  safe 
transportation  of  their  passengers^  but  the 
court  did  not  have  before  them  the  circum- 
stances of  the  case  as  they  w&^  since  de- 
veloped by  the  evidence.  The  declaration 
alleged  that  the  car  was  nm  into  the  midst 
of  a  mob  who  .were  threatening  to  do  vio- 
lence and  to  inflict  injury  upon  the  com- 
pany's property,  which  the  company  well 
knew.  The  demurrer  to  these  allegations 
was  rightly  overruled.  While  the  rule  as 
stated  is  of  very  general  application,  it  must 
be  limited,  at  least  to  known  dangers,  when 
they  are  occasioned  entirely  by  causes  be- 
yond the  control  of  the  carrier. 


The  plaintllTs  counsel  calls  to  our  notice 
the  hlstorlcAl  events  connected  with  tbis 
strike,  and  particularly  that  very  early  in  tbe 
morning  of  the  day  when  this  injury  -was 
inflicted  the  governor  had  ordered  a  military 
force  to  Pawtucket  to  preserve  order  and 
restrain  violence  towards  the  property  and 
employes  of  the  street  railroad  company,  and 
had  Issued  his  proclamation  calling  upon  per- 
sons riotously  assembled  at  Pawtucket  to 
diverse.  These  circumstances  ate  s^ch  as 
the  court  takes  Judicial  notice  of  when 
brought  to  its  attention  (1  Greenl.  £t.  |  6: 
Steph.  By.  p.  121,  note  9),  but  there  is  noth- 
ing In  the  record  or  the  decision  to  sbow 
that  they  were  Ignored  in  the  consideration 
of  the  case  by  the  trial  court  Briefly  con- 
sidered, the  circumstances  amount  to  this — 
that  the  mimiclpal  authorities  of  Pawtucket 
had  tolerated  violence  and  crime,  and  the 
chief  executive  of  the  state  had  interposed 
to  repress  them.  It  was  very  easy  to  antici- 
pate that  violence  would  cease  when  the  pow- 
er of  the  law  was  displayed  on  the  side  of 
peace;  and  so,  after  the  miUtla  had  taken 
up  the  work  which  the  police  had  neglected, 
the  company  might  confidently  resume  it» 
service  with  no  fear  of  danger.  These  con- 
siderations would  address  themselves  more 
properly  to  the  controlling  officers  of  the 
company  who  dispatched  the  cars  upon  their 
several  routes,  but  If  the  motorman  and  con- 
ductor of  this  car  knew  of  the  situation  they 
might  rely  in  all  good  faith  upon  the  security 
which  the  militia  was  sent  to  effect  The 
fact  that  the  evildoers  had  been  warned  and 
the  mlUtia  had  assumed  the  duty  of  keeping 
the  peace  were  Invitations  to  the  defendant 
to  run  Its  cars,  not  notifications  of  danger. 

Talcing  all  the  circumstances  Into  consid- 
eration, It  is  plain  that  the  defendant  was 
not  guilty  of  any  neglect  of  duty  towards 
the  plaintiff,  and  the  verdict  was  properly 
directed. 

Petition  for  new  trial  denied,  and  case  re- 
mitted to  the  common  pleas  division  for 
Judgment 

TILUNGHAST,  J.  (dissenting).  I  thhik 
this  case  should  have  been  submitted  to  the 
Jury.  A  strike  against  the  defendant  com- 
pany had  been  on  for  some  days  prior  to  the 
happening  of  the  accident  In  question,  ac- 
companied with  more  or  less  mob  violence, 
and  on  the  very  morning  In  question  the  gov- 
ernor of  the  state  had  ordered  a  military 
force  to  the  city  of  Pawtucket  to  preserve 
order  and  restrain  violence  against  the  prop- 
erty and  employes  of  the  railroad  company, 
and  had  Issued  a  proclamation  calUng  upon 
persons  riotously  assembled  at  Pawtucket  to 
disperse.  Early  in  the  morning  of  June  12th, 
however,  a  crowd  had  begun  to  gather  at  the 
Junction  of  East  and  Pawtucket  avenues,  In 
Pawtucket,  and  at  the  time  the  car  upon 
which  the  plaintiff  was  riding  approached 
that  place  It  numbered,  according  to  the  de- 
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cided  preponderance  of  the  testiniony,  from 
700  to  1,000  people.  The  plaintiff  testifies 
tbat  he  did  not  know  that  the  strike  had 
assnmed  serious  proportions  In  Pawtncket, 
and  also  that  he  was  ignorant  of  the  presence 
of  a  crowd  ahead  of  the  car,  as  he  was 
facing  partially  sideways  and  looking  In  that 
direction,  nntil  abont  the  time  the  stones 
were  thrown  into  the  car.  The  motorman, 
however,  mnst  have  seen  the  crowd,  which 
swarmed  in  and  near  to  the  road  at  the  junc- 
tion aforesaid,  from  quite  a  long  distance 
away.  Whether,  in  view  of  these  facts,  It 
became  the  duty  of  the  men  in  control  of  the 
car  to  take  some  measure  to  protect  the 
plaintiff  and  to  refrain  from  propelling  blm 
Into  said  crowd  without 'notifying  him  of  the 
possible  danger  and  giving  him  an  oppor- 
tunity to  leave  the  car  was,  in  my  Judgment, 
a  question  for  the  jury  to  determine.  In  oth- 
er wwds.  It  was  for  the  jury  to  say  whether. 
On  the  facts  which  appeared  in  evidence,'  the 
persons  in  charge  of  the  car,  in  the  discharge 
of  their  duty  to  the  passengers,  should  have 
anticipated  that  the  crowd  was  a  source  of 
danger  to  the  car  and  its  occupants. 

As  to  the  exact  degree  of  care  which  a  car- 
rier of  passengers  is  bound  to  exercise,  to 
protect  them  from  the  attacks  of  third  par- 
ties who  are  not  under  its  control,  is  a  ques- 
tion upon  which  the  authority  is  meagre  and 
somewhat  uncertain.  It  has  often  been  laid 
down  generally  that  a  carrier  of  passengers 
for  hire  is  bound  to  use  the  utmost  vigilance 
In  guarding  passengers  from  violence  from 
whatever  source  arising  which  might  reason- 
ably be  anticipated  or  naturally  expected  to 
■  occur,  in  view  of  all  the  circumstances. 
Flint  V.  Norwich,  etc.,  Co.,  34  Conn.  664,  Fed. 
Cas.  No.  4,873,  approved  in  Putnam  v.  Ry. 
Co.,  65  N.  Y.  114,  14  Am.  Rep.  190.  See, 
also,  5  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  554, 
note,  for  cases  in  which  the  proposition  was 
cited  with  approval.  The  same  general  doc- 
trine has  been  adopted  and  approved  in  our 
own  state.  Boss  v.  Providence  &  W.  R.  Co., 
15  R.  I.  149,  154,  1  Atl.  9;  Elliott  v.  Newport 
St  Ry.  Co.,  18  R.  I.  707,  710,  28  Ati.  338,  31 
Ati.  694,  23  L.  R.  A.  208.  In  none  of  these 
cases,  however,  did  the  facts  involve  the 
question  as  to  the  degree  of  care  which  a 
railroad  company  is  bound  to  exercise  to  pro- 
tect passengers  from  the  attacks  of  third  par- 
ties not  under  its  control.  Upon  a  careful 
review  of  all  the  cases  which  I  have  been 
able  to  find,  I  am  of  opinion  that  it  Is  im- 
possible to  lay  down  a  general  principle 
which  will  satisfactorily  meet  every  case  of 
this  class.  Thb  circumstances  surrounding 
such  attacks  will  be  so  diverse  that  the  rule 
to  be  applied  must  be  determined  to  a  large 
extent  by  the  facts  themselves.  As  was  said 
by  Mr.  Justice  Scott  in  Chicago  &  Alton  R. 
Co.  7.  Plllsbnry,  123  111.,  at  page  22,  14  N. 
B.  24,  6  Am.  St.  Rep.  483:  "With  regard  to 
danger  and  hazard  to  travel  arising  other- 
wise than  on  the  train,  and  not  incidents  of 


such  travel,  the  degree  of  care  to  be  observed 
to  discover  and  prevent  all  danger  to  and 
consequent  injuries  to  passengers,  must  de- 
pend in  a  large  measure  on  the  attendant 
circumstances.  No  doubt  in  many  cases,  if 
the  carrier  observes  ordinary  care  and  dili- 
gence to  discover  and  prevent  injury  to  pas- 
sengers, such  as  any  prudent  person  would 
do  for  his  own  personal  safety,  it  will  be 
exonerated  from  liability.  In  other  cases 
and  under  other  circumstances  it  will,  no 
doubt,  be  the  duty  of  the  carrier  to  exer- 
cise the  utmost  care,  skill,  and  diligence  to 
protect  the  passengers  from  danger  and  In- 
jury, so  far  as  the  same  by  the  exercise  of 
such  care  and  skill  and  diligence  could  have 
been  reasonably  and  practically  foreseen  and 
anticipated  in  time  to  prevent  injury.  In  no 
case  must  the  carrier  expose  the  passenger 
to  extrahazardous  dangers  that  might  read- 
ily be  discovered  or  anticipated  by  all  rea- 
sonable, practicable  care  and  diligence," 
This  statement  of  the  law  is  approved  by 
Ray  in  his  work  on  Negligence  of  Imposed 
Duties,  t  66. 

The  case  of  Fewlngs  ▼.  Mendenball,  88 
Minn.  336,  93  N.  W.  127,  60  L.  R.  A.  601,  97 
Am.  St  Rep.  519,  mainly  relied  on  In  the 
majority  opinion,  which  lays  down  the  rule 
broadly  that  ordinary  care  only  is  required, 
seems  to  fall  within  the  first  half  of  the  rule 
above  stated.  In  that  case  the  plaintiff,  dur- 
ing a  strike  Inaugurated  by  street  railway 
employes,  took  passage  in  tiie  evening  on  a 
street  car.  While  the  car  was  proceeding 
along  a  certain  street,  a  strike  sympathizer 
threw  a  stone  which  passed  through  one  of 
the  windows  of  the  car  and  seriously  in- 
jured the  plaintiff.  But  it  mnst  be  noticed 
that  there  is  this  important  difference  be- 
tween that  case  and  the  case  at  bar,  viz., 
that  the  agents  of  the  defendant  there  had 
no  notice,  aside  from  the  general  conditions 
of  the  strike,  that  the  car  was  in  any  par- 
ticular danger  at  the  time  the  plaintiff  was 
struck.  There  the  stone  was  thrown  in  the 
nighttime  by  an  Isolated  individual;  here  a 
volley  of  stones  was  thrown  by  a  large 
crowd  which  was  visible  from  a  distance  of 
nearly  a  quarter  of  a  mite.  It  is  to  be  ob- 
served that  the  authorities  upon  which  the 
Minnesota  case  relies  do  not  purport  to  enun- 
ciate the  general  principle  of  law  governing 
all  cases  of  injuries  to  passengers  by  third 
parties,  but  appear  to  have  been  decided  in 
view  of  their  own  peculiar  facts.  Thus  in 
Tall  T.  Packet  Co.  (Md.)  44  Atl.  1007,  47  L. 
R.  A.  120,  a  captain  of  a  steamboat  permitted 
certain  passengers  to  play  cards  on  board, 
in  spite  of  a  regulation  of  the  company  for- 
bidding It.  In  a  fight  which  took  place  as 
a  result  of  the  game,  the  plaintiff  was  in- 
jured. The  court  held  that  the  danger  of 
such  a  result  could  not  reasonably  have  been 
foreseen,  and  that  a' verdict  was  properly 
directed  for  the  defendant  In  Pennsylvania, 
etc.,  B.  B.  ▼.  MacKlnney,  124  Pa.  4B2,  17  AtL 
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14,  2  U  R.  A.  820,  10  Am.  8t  Bep.  601,  the 
plaintiff,  while  sitting  by  an  open  window 
In  a  train,  was  struck  by  something  like  ft 
piece  of  coal,  Just  about  as  another  train 
passed  In  an  opposite  direction.  The  caae 
went  to  the  Jury,  but  It  was  held  error  to 
charge  that  any  accident  received  during 
transportation  raised  a  presumption  of  neg- 
ligence In  the  defendant.  Thomas  t.  Phila- 
delphia, etc.,  R.  R.  Co.,  148  Pa.  180,  23  Atl. 
989,  15  li.  R.  A.  416,  was  another  case  where 
the  plaintiff,  while  sitting  by  the  open  win- 
dow of  a  car,  was  struck  by  some  missile 
and  Injured.  It  could  not  be  discovered  what 
bad  struck  him,  nor  where  It  had  come  from, 
and  It  was  held  that  the  court  properly  di- 
rected a  verdict  for  the  defendant  I  do  not 
think  these  cases  warrant  the  conclusion 
which  was  reached  by  the  Minnesota  court, 
that,  as  a  general  proposition,  as  respects  the 
acts  of  strangers,  carriers  of  passengers  are 
liable  to  'the  exercise  of  ordinary  care  and 
prudence  only.  On  the  contrary,  I  consider 
that  the  rule  laid  down  in  the  Plllsbury  Case 
Is  preferable,  and  that  the  rule  to  be  applied 
will  vary  materially  according  to  the  cir- 
cumstances of  the  case.  If  the  rule  announ- 
ced in  the  Minnesota  case  was  intended  to 
apply  to  that  case  only,  or  to  eases  Involving 
similar  facts,  I  fully  agree  to  it,  for  in  my 
Judgment  that  case  was  rightly  decided. 
What  I  object  to  is  the  applying  of  that  rule 
to  a  case  like  the  one  at  bar,  which  Is  very 
dissimilar. 

As  to  the  criterion  which  will  determine 
whether  a  carrier  is  bound  to  use  the  utmost 
or  only  ordinary  care  and  skill  to  protect  pas- 
sengers from  the  wrongful  acts  of  third  par- 
ties, I  think  it  will  depend  upon  whether  the 
carrier  has  reason  to  anticipate  that  the  con- 
veyance is  In  peculiar  danger  from  that 
source.  Buehler  v.  Union  Traction  Co.  (Pa.) 
49  Ati.  788.  And  that  the  case  at  bar  falls 
within  the  latter  class  of  cases  is  established 
by  our  own  decision  in  this  very  case,  over- 
ruling a  demurrer  to  the  declaration,  and 
reported  in  25  R.  L  202,  55  Atl.  490.  Dubois, 
J.,  in  delivering  the  opinion  of  the  court  in 


that  case,  said:  "The  more  stringent  rule  is 
established  for  the  protection  of  passengers 
while  in  transit.  During  their  passage  they 
are  to  be  guarded  not  only  against  accidents 
resulting  from  defects  in  the  running  appli- 
ances, but  also  from'  dangers  arising  out  of 
the  recklessness  or  carelessness  of  the  serv- 
ants of  the  common  carrier.  •  •  •  In  ap- 
proaching any  place  of  danger  it  Is  the  duty 
of  the  common  carrier  of  passengers  and  its 
servants  to  exercise  the  utmost  care,  caution, 
vigilance,  and  skill  which  prudent  men  would 
use  under  like  drcimistances."  If,  then,  the 
motorman  had  reason  to  anticipate  danger 
from  the  presence  of  the  crowd  in  the  street, 
I  think  he  was  bound  to  exercise  the  degree 
of  care  above  stated.  But  the  ruling  of  the 
trial  court  seems  to  go  the  length  of  saying, 
in  effect,  that  under  no  reasonable  view  of 
the  facts  did  the  motorman  have  cause  to 
anticipate  danger.  I  cannot  agree  to  this^ 
Under  the  circumstances  appearing  in  evi- 
dence regarding  the  strike,  I  do  not  think  it 
can  be  said  as  matter  of  law  that  the  gather- 
ing of  a  crowd  of  nearly  1,000  people  at  said 
point  on  the  line  of  the  road  was  not  an  indi- 
cation of  danger.  It  la  unfortunately  only 
too  common  for  strikes  to  be  accompanied 
with  mob  violence;  and  the  throwing  of 
stones  by  a  crowd  of  strike  sympathizers  is 
not  of  such  rare  occurrence  that  a  Jury  might 
not  find  it  reasonably  to  be  anticipated  in 
such  a  case.  I  therefore  think  that  it  waa 
for  the  Jury  to  say  whether  the  motorman 
and  conductor  had  reason  to  foresee  danger 
to  tiie  passengers  in  this  case. 

If  that  question  should  be  decided  in  the 
affirmative  the  further  question  would  arise,  ■ 
viz.,  whether  the  servants  and  agents  of  the 
defendant  did  exercise  that  high  degree  of 
care  and  skill,  under  the  circumstances  of  the 
case,  which  will  exonerate  It  from  liability. 
And,  as  held  In  the  previous  opinion  in  this 
case,  that  also  Is  a  question  of  fact  which 
must  be  determined  by  a  Jury. 

That  the  majority  opinion  now  given  prac- 
tically overrules  the  former  opinion,  seems 
to  me  to  be  very  clear. 
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(2«  R.  I.  tei) 

HAZARD  ▼.  OOYLB. 

(Supreme  Court  of  Rhode  Island.    July  80, 
1904.) 

TBU8T8— COMTENBATION  OF  TBUSTKi:— BW30VEBT 
— BQUITT  JTTBISDICTION— ASStrVPSn— COICFXI- 
TATION— aCDOUKRIS— BXB  JUDICATA. 

1.  Where  in  a  prior  auit  lietween  the  partiea 
it  had  been  determined  that  certain  property 
had  been  conveyed  to  plaintiff's  intestate  in 
tmst  for  defenduit's  testator,  the  judgment  was 
res  judicata  of  the  relationship  between  the  par< 
.  ties  in  a  subsequent  suit  to  recover  for  services 
rendered  with  reference  to  such  property  by 
plaintifTs  intestate  as  trustee. 
.  2.  Assumpsit  cannot  be  maintained  to  recover 
compensation  for  trustees'  services,  such  serv^ 
ices  being  within  the  exclusive  jurisdiction  of 
equibr. 

3.  Compensation  of  a  tmstee  is  to  l>e  deter- 
mined by  commissions  on  yearly  income,  etc., 
and  not  by  quantum  meruit. 

4.  Where,  after  the  termination  of  a  trust,  a 
portion  of  the  trust  property  was  conveyed  to 
defendant  individnally,  and  the  remainder  to 
defendant  as  trustee  for  the  original  cestui  que 
trust,  a  liability  for  services  of  the  original  trus- 
tee, rendei'ed  with  reference  to  the  property  after 
the  transfer,  was  enforceable  only  against  the 
transferee  individually  or  as  trustee,  and  not 
as  executor  of  the  cestui  que  trust. 

Assumpsit  by  Amos  W.  Hazard,  as  admin- 
istrator, etc.,  against  James  Coyle,  as  exec- 
ator,  etc.    On  petition  of  defendant  for  a  new 
trial.    Granted. 
Argned    before    TILXINOHAST.    DOUG- 
'  LAS,  and  BLODGETT,  JJ. 

Charles  H.  Page  and  Christopher  B. 
Champlin,  for  plaintiff.  Edwards  &  Angell, 
for  defendant 

BLODGETT,  J.  In  the  case  of  Amos  W. 
Hazard,  Administrator,  v.  James  Coyle,  Ex- 
ecutor, reported  in  22  B.  I.  435,  48  Atl.  442, 
it  was  held  that  that  matter  was  of  equitable 
jurisdiction;  the  court  saying:  "It  appears 
that  the  respondent's  testator,  George  B.  Haz- 
ard, conveyed  certain  real  estate  to  the  com- 
plainant's intestate  in  1888  without  consid- 
eration, upon  the  understanding  or  trust  that 
tlowland  was  to  hold  the  same  for  the  benefit 
of  said  George;  the  latter  taking  mortgages 
on  the  proper^,  securing  promissory  notes 
from  Rowland  to  him,  to  insure  the  perform- 
ance of  the  trust"  Inasmuch  as  the  property 
in  question  was  the  property  upon  which  the 
services  are  claimed  to  have  been  rendered 
which  constitute  the  cause  of  action  In  the 
pres«it  case.  It  is  manifest  that  It  Is  res  ad- 
jndlcata;  that  the  relations  between  the  par- 
ties during  the  period  of  this  arrangement 
constituted  the  relation  of  trustee  and  cestui 
que  trust  And  it  is  equally  clear  that  com- 
pensation for  such  services  so  rendered  must 
be  sought  exclusively  In  equity,  and  not  at 
law.  2  Beach  on  Trustees,  pp.  1684,  1685, 
and  cases  cited.  An  additional  reason  exists 
from  the  fact  that  the  compensation  of  a  trus- 
tee is  not  determined  upon  the  principle  of 
specific  compensation  for  services  reud^ed, 
as  Is  the  rule  in  an  action  upon  a  quantum 


meruit  In  assumpsit  but,  rather,  upon  com- 
missions on  yearly  Income,  an&  upon  a  con- 
sideration of  other  elements  than  those  which 
are  controlling  in  the  latter  form  of  action. 
2  Beach  on  Trustees,  p.  1687;  2  Perry  on 
Trusts,  {  919;  Gould  ▼.  Hays,  25  Ala.  426- 
431. 

Upon  the  termination  of  the  truSt  it  is  con- 
ceded that  the  title  to  a  portion  of  the  pr(q^ 
erty  was  conveyed  to  James  Coyle  Individual- 
ly, and  the  remainder  to  James  Coyle,  trus- 
tee for  George  B.  Hazard;  and  it  of  course, 
follows  that  the  liability.  If  any,  for  sncta 
services  as  were  rendered  by  plaintiff  upon 
the  property  thereafter,  must  be  enforced 
against  Coyle  individually,  or  as  trustee,  and 
not  against  Coyle,  executor.  It  follows  that 
the  plaintiff  is  not  entitled  to  recover  in  this 
action  for  services  rendered  during  the  whole 
period  included  in  his  bill  of  particulars,  viz., 
from  June  1,  1887  to  August  1, 1893,  but  only 
for  such  definite  services  as  he  shall  spedfl- 
cally  prove  were  rendered  at  the  request  of 
George  B.  Hazard  upon  property  not  taclnded 
in  the  trust  sud  prior  to  Its  creation,  if,  in- 
deed, the  gratuitous  conveyance  by  George  to 
Rowland  In  1887  of  the  premises  which  the 
latter  occupied,  and  rented  for  about  $450 
per  annum,  shall  not  appear  upon  the  retrial 
to  have  been  an  anticipatory  payment  there- 
for, or  to  have  been  made  voluntarily  upon 
the  expectation  of  being  the  beneficiary  and 
devisee  of  George  B.  Hazard.  In  Osbom  t. 
Guy's  HosplUI,  2  Strange,  728,  it  Is  said: 
"The  plaintiff  brought  a  quantum  meruit 
pro  opere  et  labore  In  transacting  Mr.  Guy's 
stock  affairs  In  the  year  1720.  It  appeared, 
he  was  no  broker,  but  a  friend;  and  it  looked 
strongly  as  if  he  did  not  expect  to  be  paid, 
but  to  be  considered  for  it  in  his  will.  And 
the  Chief  Justice  directed  the  Jury  that  it 
that  was  the  case,  they  could  not  find  for  the 
plaintiff,  though  nothing  was  glyen  him  by 
the  will,  for  they  should  consider  how  it  was 
understood  by  the  parties  at  the  time  of  do- 
ing the  business,  and  a  man  who  expects  to 
be  made  amends  by  a  legacy  caimot  after- 
wards resort  to  bis  action."  See,  also.  Keen- 
er on  Quasi  Contracts,  p.  316,  and  cases  cited, 
and  15  Am.  ft  Eng.  Ency.  L.  p.  1070,  and  cases 
dted. 

Petition  for  new  trial  granted. 


(K  R.  I.  t6S) 
EGAN  V.  WIRTH  et  aL 
(Supreme  Court  of  Rhode  Island.     July  27, 
1904.) 

PABINEBSHIP— DKATH  or  PABTRKB— CONTINU- 
ANCE or  FABTNEB8UIP  BUSINCSS-HUOHTS  01 
PABTIES— ANOIU.ABT  AND  DOUICILIABT  AD- 
MINISTRATORS—BIGHTS  INTXB  SK8B— OISCOR- 
TIHUANCK  or  PABTNKB8HIF— NOTICB— Stnn- 
OIBNCT— FUBCHASK  07  BUSINESS— BIGHTS  OT 
SURVIVING  FABTNEB— JURISDICTION— BQtnrt 
—INJUNCTION— ADVERSE  FBOCEEDINO  —  AC- 
COUNTING. 

1.  Though  a  bill  is  brought  ostensibly  for  in- 
structions, the  fact  that  it  contains  a  prayer 
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for  an  inJancUon  make*  It,  to  the  extent  that  it 
asks  for  an  iqjanctlon,  an  adverse  proceeding, 
requiring  the  conrt  to  consider  the  case  as  maoe 
by  the  bill,  answer,  and  admissions  at  the  trial, 
instead  of  ezdusively  from  the  complainant's 
point  of  view. 

2.  The  fact  that  a  sarrirlng  partner  is  domicil- 
iary administrator  of  the  estate  of  his  deceased 
Sartner  does  not  prevent  him  from  dealing  in- 
ividuallv  with  an  ancillary  administrator  ap- 
pointed by  the  court  of  another  state  with  re- 
spect to  partnership  property  of  the  decedent. 

8.  A  testator,  at  the  time  of  his  death,  was  a 
memtwr  of  a  firm  doing  business  without  the 
state,  which  resulted  in  the  courts  in  two  states 
appointing  administrators.  By  his  will  he 
created  a  tmst  as  to  his  real  estate,  which 
was  to  terminate  when  his  youngest  child  be- 
came of  age,  bat  re<^uired  his  executrix  to 
carry  on  the  partnership  business  in  the  state 
of  his  domicile,  and  retain  control  of  the  as- 
sets of  that  business  so  long  as  it  shonld  be 
Srofitable,  without  regard  to  the  time  of  the 
istribution  of  the  rest  of  the  estate.  The  arti- 
cles of  copartnership  as  to  the  property  outside 
of  the  state  of  his  domicile  gave  either  party 
the  right  to  terminate  the  partnership  at  will. 
Held,  that  a  contention  by  the  ancillary  admin- 
istrator that  the  intent  of  the  testator  was  that 
his  business  should  be  carried  on  until  his  chil- 
dren should  become  of  ace,  and  that,  as  the 
business  continued  profitable,  it  would  be  in- 
equitable to  terminate  it  until  the  time  contem- 
plated, is  untenable;  no  such  intention  being 
disclosed  by  the  will. 

4.  The  fact  that  the  domiciliary  administra- 
tor was  the  surviving  partner  of  testator  pre- 
vented him,  as  such  administrator,  from  dealing 
with  himself  individually  as  a  partner. 

6.  The  fact  that  the  ancillary  administrator 
never  assumed  anv  active  relations  toward  the 
business  conducted  by  the  surviving  partner  is 
sufficient  to  show  that  the  ancillary  administra- 
tor and  the  surviving  partner  are  not  partners. 

6.  A  testator  at  his  death  was  a  member  of  a 
firm  doing  business  without  the  state.  The 
courts  in  two  states  appointed  administrators. 
The  will  required  his  executrix  to  carry  on  the 
firm  business  in  the  state  of  his  domicile  so  long 
as  it  should  be  profitable.  The  partnership  arti- 
cles provided  that  on  testator's  death  his  per- 
sonal representative  should  continue  in  the  firm, 
and  the  surviving  partner  should  manage  the 
business.  The  articles  further  provided  that,  if 
either  testator's  legal  i;epresentative  or  his  sur- 
viving partner  should  desire  to  discontinue  the 
business,  the  party  thereof  notified  should  have 
the  right  to  take  the  business  on  paying  one-half 
of  the  value  of  the  assets,  and  also  one-half  of 
the  value  of  the  good  will,  and  that,  "if  he  shall 
not  choose  to  pay  such  sum,  then  the  other  may 
take  the  business  on  the  same  terms."  Testa- 
tor's widow  was  succeeded  on  her  death  by  the 
surviving  partner  as  domiciliary  administrator 
and  by  another  as  ancillary  administrator,  and 
the  business  was  continued  after  testator's  death 
by  the  surviving  partner  in  both  states.  Reld, 
that  whether  there  has  been  one  partnership 
which  was  dissolved  by  testator's  death,  and  in 
respect  to  the  business  the  surviving  partner 
has  been,  since  testator's  death,  acting  in  a 
fiduciary  capacity  towards  testator's  estate,  or 
there  have  been  successive  partnerships,  in  ei- 
ther case  testator's  representatives  are  oound  by 
the  original  articles  of  copartnership,  which  are 
in  full  force  so  long  as  testator's  contribution 
to  the  capital  remains  in  the  business. 

7.  The  surviving  partner  had  the  right  to  dis- 
continue the  business. 

8.  The  ancillary  administrator  was  the  proper 
person  for  the  partner  to  serve  with  notice,  un- 
der the  articles  of  copartnership,  of  his  deter- 
mination to  discontinue  the  business,  notwith- 

Y  4.  See  Partuersblp,  voL  38,  Cent  Dig.  J{  S3S,  537. 


standing  an  appeal  waa  pending  at  the  time 
from  the  order  appointing  the  ancillary  adminis- 
trator. In  view  of  Gen.  Laws  1896,  c.  210,  H  IS- 
IS, giving  administrators  certain  powers  pend- 
ing an  appeal  from  the  decree  granting  lettetfl. 

9.  A  notice  b^  the  surviving  partner  to  tlie 
ancillary  administrator  to  the  effect  that  he  de- 
sired to  discontinue  the  business,  and  that  he 
thereby  gave  notice  to  that  effect  in  accordance 
with  the  partnership  agreement  between  him- 
self and  tMtator,  waa  sufficient. 

10.  The  ancillary  administrator  is  entitled  ta 
exercise  authority  with  respect  to  the  bnsinew 
which  devolved  on  the  representative*  of  testa- 
tor by  tlie  articles  of  cojiartnership,  including 
the  right  to  take  the  business  on  the  terms  spec- 
ified in  the  articles. 

11.  Since  it  appeared  that  the  value  of  the  as- 
sets as  stated  on  tlie  books  kept  in  the  business 
was  placed  at  a  low  figure,  when,  after  the  death 
of  testator's  widow  and  executrix,  the  assets 
were  included  in  the  inventory  rendered  to  tlie 
prolMLte  court  liaving  jurisdiction  of  the  domi- 
ciliary estate  of  testator,  that  fact  renders  it 
inequitable  to  enforce  the  provisions  of  the  ar- 
ticles that  the  hook  values  should  be  tak^n  as 
the  Isasls  of  purchase,  and  the  parties  should  as- 
certain the  true  value  of  the  assets ;  the  right  to 
purcluise  being  of  the  substanoe  of  tlie  agree- 
ment 

12.  The  ancillary  administrator  is  entitled  to 
an  accounting  of  the  business  transactions  and 
profits  from  the  date  of  the  last  account  which 
has  been  approved  by  testator's  heirs  or  their 
guardian. 

18.  The  court  of  the  state  wheM  the  ancillary 
administrator  was  appointed  has  no  jurisdiction 
of  the  domiciliary  administrator,  and  no  tfower 
to  determine  whether  the  ancillary  administra- 
tor, in  assuming  the  business,  has  power  to 
bind  the  testator's  estate  in  the  hands  of  the 
domiciliary  administrator. 

Bill  by  James  T.  Egan,  administrator  c 
t  a.  of  the  estate  of  Jacob  Wirth,  deceased. 
In  Rhode  Island,  against  Henry  R.  Wirtli, 
Individually  and  as  administrator  d.  b.  n.  c 
t  a.  Of  the  estate  of  Jacob  Wlrtb,  deceased, 
in  MassacIiusettB,  and  others.  Heard  on 
bill,  answer,  and  admlaslons  at  the  trial. 
Decree  rendered. 

Argued  before  STINBSS,  C.  J.,  and  TII#- 
LINGHAST  and  DOUGLAS,  JJ. 

Charles  B.  Gorman  and  C.  Woodbury  Gor- 
man, for  complainant  Ctomstock  &  Gardner, 
for  respondent  Henry  R.  Wirth.  George  Fred 
Williams,  for  respondent  Jacob  Wirth. 

DOUGLAS,  J.  On  the  Ist  day  of  May. 
1889,  a  copartnership  was  formed  between 
Jacob  Wlrtb,  of  Boston,  Mass.,  who  was 
carrying  on  a  wholesale  and  retail  llqnor 
business  in  both  Boston  and  Providence,  an4 
fienry  B.  Wirth,  of  Providence,  R.  1.,  for 
the  purpose  of  carrying  on  the  business  at 
Providence.  By  the  terms  of  the  articles 
the  copartnership  was  to  continue  nntll  tei^ 
mlnation  of  two  months'  notice  in  writing  by 
either  of  the  parties,  and  it  was  further 
provided  as  follows:  "In  case  of  the  death 
of  said  Jacob  Wirth,  bis  executor  or  execu- 
tors or  administrator  or  administrators  shall 
continue  in  his  place  and  stead  in  the  said 
copartnership  in  the  same  manner  as  if  be 
were  living,  and  the  said  Henry  R.  Wlrtb 
shall  manage  and  conduct  the  business;  glT- 
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lug;  nevertbelees,  to  the  personal  representa- 
tlTO  of  the  estate  of  said  Jacob  Wlrth  full 
accounts  of  the  business  as  often  as  once  In 
three  months,  or  oftener  If  so  requested,  and 
giving  also  at  all  times  full  access  to  the 
books  of  the  firm  and  providing  all  informa- 
tion that  may  be  requested  of  the  conduct 
of  the  business.  In  case  either  such  legal 
representative  or  the  said  Henry  R.  Wlrth 
shall  become  dissatisfied  and  shall  desire  to 
discontinue  the  business  and  shall  give-  no- 
tice In  writing  thereof  to  the  other  party, 
the  party  so  notified  shall  have  the  right 
to  take  and  assume  the  said  business  upon 
paying  the  debts  of  the  firm  and  one-half  of 
the  value  of  the  assets  as  they  then  appear 
upon  the  books  of  the  firm,  and  also  one-half 
of  the  value  of  the  good  vrlU  of  the  business, 
to  be  ascertained  as  follows:  Each  party 
shall  select  one  person,  and  if  such  two 
persons  shall  not  agree  they  may  choose  to- 
gether a  third,  and  the  appraisal  of  a  ma- 
jority of  the  three  shall  be  the  sum  at  which 
the  partner  notified  as  aforesaid  may  assume 
and  take  the  business  of  the  copartnership. 
If  he  shall  not  choose  to  pay  such  sum,  then 
the  other  may  assume  and  take  the  said  busi- 
ness upon  the  same  terms;  and  whenever 
one  shall  acquire  the  right  to  continue  the 
business  in  manner  aforesaid,  be  may  de- 
mand and  shall  receive  such  bills  of  sale,  con- 
veyances and  acquittances  as  may  be  neces- 
sary to  give  him  full  and  complete  title 
thereto." 

Jacob  Wlrth  died  on  the  10th  day  of  An- 
gust,  1882,  a  domiciled  resident  of  Boston, 
leaving  a  widow,  Maria  Wlrth,  and,  as  bis 
only  heirs  at  law  and  next  of  kin,  Jacob 
Wlrth,  a  son,  now  of  full  age,  and  Elizabeth 
Maria  Wlrth,  a  daughter,  who  will  be  21 
years  of  age  on  the  22d  day  of  March,  1905. 
By  his  will,  which  was  duly  admitted  to  pro- 
bate in  the  probate  court  of  the  county  of 
Suffolk,  In  Massachusetts,  and  a  copy  where- 
of was  recorded  In  the  municipal  court  in 
Providence,  his  wife,  Maria  Wlrth,  was  ap- 
pointed executrix,  and  she  duly  qualified 
as  such  in  the  Massachusetts  court,  but  fail- 
ed to  qualify  as  executrix  in  Rhode  Island. 
The  will  devised  the  testator's  real  estate 
which  was  occupied  by  his  Boston  business, 
and  also  that  occupied  by  the  Providence  firm, 
in  trust  for  the  benefit  of  his  wife  and 
children  until  the  youngest  child  should  be- 
come of  age,  and  with  respect  to  the  busi- 
ness of  the  testator  the  will  provided  as  fol- 
lows: "Whereas,  I  am  now  engaged  in  a 
profitable  business  of  which  I  desire  my 
estate  to  have  the  benefit  after  my  death,  It 
Is  my  will  and  I  hereby  direct  my  executrix, 
or  her  successor  or  successors,  to  continue  the 
business  in  which  I  shall  be  engaged  or  in- 
terested at  the  time  of  my  death,  whether 
alone  or  in  partnership ;  to  use  such  portion 
of  the  funds  of  the  estate  as  may  be  neces- 
sary to  conduct  such  business.  And  such 
business  or  any  part  thereof  shall  be  con- 


tinued as  long  as  the  same  shall  be  of  profit 
to  the  estate,  or  the  executrix  upon  some 
emergency  shall  be  obliged  to  discontinue 
the  same.  And  I  authorize  my  executrix  to 
employ  persons  connected  with  said  busi- 
ness, and  If  it  shall  prove  desirable  by  giv- 
ing a  share,  or  shares,  of  the  profits  of  said 
business  as  compensation.  And  my  executrix 
or  her  successor  or  successors  shall  not  be 
called  upon  to  settle  said  estate  or  to  dis- 
tribute any  portion  of  the  principal  thereof 
so  long  as  she  or  they  see  fit  to  continue 
the  business  as  aforesaid,  provided  always 
that  it  shall  not  be  made  to  appear  to  the 
court  that  such  business  is  being  conducted 
at  a  loss  to  the  estate  of  those  Interested 
therein;  but  the  profits  arising  out  of  the 
estate  may  be  administered  and  distributed 
as  they  shall  accrue  according  to  the  in- 
terest of  the  legatees  under  this  will  as  above 
provided." 

After  the  death  of  Jacob  Wirth  the  busi- 
ness was  carried  on  at  a  profit  under  these 
provisions  of  the  copartnership  articles  and 
of  the  will.  Henry  R.  Wlrth  had  the  con- 
trol and  management  of  it,  and  Maria  Wirth, 
executrix,  received  from  him  regular  ac- 
counts and  divisions  of  profits,  and  distrib- 
uted the  profits  amongst  the  beneficiaries  un- 
der the  will,  or  accounted  for  the  same,  in 
her  annual  accounts  as  executrix,  to  the  pro- 
bate court  of  Suffolk  county,  Mass. 

On  September  3,  1899,  Maria  Wlrth  died, 
leaving  a  last  will,  in  which  her  interest  In 
the  business  carried  on  in  Boston  is  given  to 
her  children,  and  the  residue  of  her  prop- 
erty, after  certain  bequests,  is  given  to 
George  Fred  Williams,  in  trust  for  the  ben- 
efit of  the  children  and  their  issue,  and  in 
which  George  Fred  Williams  Is  appointed 
executor.  Mr.  Williams  duly  qualified  as 
such  executor  and  accepted  the  appointment 
of  trustee,  and  was  also  appointed  guardian 
of  the  minor  children.  Henry  R.  Wirth  was 
also  duly  appointed  and  qualified  as  admlnis- 
tratw  de  bonis  non  with  the  will  annexed 
of  the  estate  of  Jacob  Wlrth,  in  succession 
to  Maria  Wirth,  executrix;  and  he  was  also 
appointed  trustee  of  the  real  estate  in  Mas- 
sachusetts and  in  Rhode  Island.  From  that 
time  to  the  present  Henry  R.  Wlrth  has  man- 
aged the  business  of  Jacob  Wlrth  &  Co.,  in 
Rhode  Island,  for  the  benefit  of  himself  and 
the  estate  of  Jacob  Wlrth,  and  has  from  time 
to  time  Informed  George  Fred  Williams,  tms- 
tee  and  guardian  as  aforesaid,  of  the  state 
of  the  business,  and  said  Williams  has  al- 
ways been  afforded  full  Information  of  the 
said  business,  and  has  always  been  repre- 
sented at  the  taking  of  accounts  of  the 
same;  and  the  said  Henry  R.  Wirth  has  sent 
to  said  George  Fred  Williams  monthly  trial 
balances,  drawn  from  the  books  by  the  regu- 
lar bookkeeper  employed  by  Jacob  Wlrth  A 
Co.  From'  time  to  time  the  one-half  share  of 
the  profits  of  said  business  has  been  paid 
over  by  said  Henry  B.  Wirth  to  himself  as 
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administrator  of  Jacob  Wlrth,  and  has  been 
taken  up  and  included  in  his  statements  ren- 
dered to  the  probate  court  of  Massachusetts. 

Under  the  management  of  Henry  R.  Wirtb, 
as  aforesaid,  the  business  at  Jacob  Wlrth  & 
Go.  was  prosperous.  The  proflts  were  di- 
vided from  time  to  time  to  the  persons  en- 
titled  to  them,  and  the  accounts  were  satis- 
factory to  all  concerned  until  about  the  time 
when  Jacob  Wlrth,  the  son,  became  of  age, 
and  desbred  to  be  appointed  administrator  of 
his  father's  estate  in  place  of  Henry  R. 
Wlrth.  The  latter  refused  to  resign,  and  pro- 
ceedings were  instituted  for  his  removal,  in 
which  George  Fred  Williams  acted  as  coun- 
sel for  Jacob  Wlrth.  These  circumstances 
made  it  necessary  for  Henry  R.  Wlrth  to 
consult  other  counsel,  who  called  bis  atten- 
tion to  the  dual  relation  which  be  held  to- 
wards the  business  of  Jacob  Wlrth  &  Go., 
being  surrlTing  partner  of  the  firm  and  half 
owner  of  the  business,  and  also,  as  adminis- 
trator of  Jacob  Wlrth,  representing  the  other 
half,  which  bad  been  owned  by  Jacob  Wlrth 
and  now  formed  part  of  his  estate.  With 
the  Intention,  therefore,  of  putting  the  inter- 
est of  Jacob  Wirth's  estate  in  the  business 
into  impartial  hands,  and  particularly  of  di- 
vesting himself  of  bis  dual  relation  to  said 
business,  he  addressed  a  petition  to  the  mu- 
nicipal court  of  Providence  requesting  the 
appointment  of  an  administrator  in  Rhode 
Island  of  the  estate  of  Jacob  Wirth  here 
situated,  and  on  June  16,  1903,  this  com- 
plainant was  appointed.  Appeal  from  said 
decree  was  taken  to  the  common  pleas  di- 
vision of  this  court,  and.  Jury  trial  having 
been  waived,  was  heard  by  Mr.  Justice  Du- 
bois In  the  appellate  division,  who  rendered 
a  decision  November  19,  1903,  confirming  the 
appointment  A  petition  for  a  new  trial  of 
this  appeal  was  denied  by  the  full  bench 
of  the  appellate  division  January  20,  1904. 
The  complainant  accepted  the  appointment 
of  administrator,  and  filed  his  bond  as  such 
on  the  1st  day  of  December,  1903,  and  on 
December  4,  1903,  Henry  R.  Wirth  served 
upon  him  the  following  notice: 

"Providence,  R.  I.,  December  4,  1903. 

"James  T.  Bgan,  Esq.,  Administrator  with 
the  will  annexed  of  the  Estate  of  Jacob 
Wirth  In  Rhode  Island— Dear  Sir:  Please 
take  notice  that  I  have  become  dissatisfied 
and  desire  to  discontinue  the  business  of 
Jacob  Wirth  &  Go.,  and  hereby  give  you 
notice  to  that  effect  In  accordance  with  the 
copartnership  agreement  dated  the  first  day 
of  May,  A.  D.  1889,  between  Jacob  Wlrth 
and  myself.  "Tours  truly, 

Henry  R.  Wirth, 
"By  his  Attorneys, 
"Comstock  &  Gardner." 

On  January  26, 1904,  the  complainant  filed 
this  bill,  making  Henry  R.  Wirth  personally 
and  as  administrator  de  bonis  non  cum  testa- 
mento  annezo  of  the  estate  of  Jacob  Wirth, 
deceased,    Jacob    Wirth,    Elizabeth    Maria 


Wirth,  and  George  Fred  Williams,  as  execu- 
tor of  the  will  of  Maria  Whrth,  deceased,  and 
as  trustee  under  the  will  of  Maria  Wirtli, 
defendants  thereto.  These  parties  are  all  the 
parties  in  being  interested  in  the  subject- 
matter,  and,  having  been  properly  served, 
are  now  before  the  court  Henry  R.  Wlrth 
and  Jacob  Wirth  have  filed  answers,  and 
the  Infant  respondent  by  her  guardian  ad 
litem,  has  submitted  her  rights  to  the  protec- 
tion of  the  court. 

The  bill  was  ostensibly  brought  for  Instruc- 
tions; but  as  It  also  prayed  for  an  Injunc- 
tion against  Henry  R.  Wirth,  It  gave  him 
the  opportunity  to  modify  its  statements,  and 
to  rehearse  In  his  answer  certain  facts  which 
be  conceived  to  be  material  to  the  issue  pre- 
sented. So  far  as  the  bill  asks  for  tbe  rem- 
edy of  an  Injunction,  It  Is  an  adverse  pro- 
ceeding, and  we  must  consider  the  caee  as 
made  out  by  the  bill,  answor  of  Henry  B. 
Wlrth,  and  admissions  at  the  trial,  instead 
of  exclusively  from  tbe  complainant's  pohit 
of  view.  It  became  apparent,  however,  at 
the  hearing,  that  the  parties  made  no  seri- 
ous contention  as  to  tbe  facts  as  stated  In  the 
bill  and  in  tbe  answer  of  Henry  R.  Wirth, 
but  differed  as  to  the  legal  relations  of  tbe 
parties  towards  each  other  with  respect  to 
the  business  of  Jacob  Wirth  &  Go.,  and  as  to 
their  respective  rights  and  obligations  in  the 
premises.  These  questions  of  law  the  com- 
plainant states  as  follows:  "First  Whether 
the  aforesaid  notice  of  the  dissolution  <rf  the 
copartnership  of  Jacob  Wirth  &  Co.,  given  hf 
Henry  R.  Wirth  to  this  complainant  pending 
said  appeal,  was  an  effective  notice,  under 
said  articles  of  copartnership,  to  dissolve 
said  copartnership;  and.  If  Inefllectaal  by 
reason  of  the  time  It  was  given,  whether,  if 
a  similar  notice  was  now  served  upon  him, 
would  it  be  effectual  i»  dissolve  said  copart- 
nership? Second.  If  said  Henry  R.  Wlrth, 
while  occupying  the  position  of  administrator 
on  the  estate  of  Jacob  Wlrth  in  Massachn- 
setts,  with  the  will  annexed,  can  dlssolre 
said  copartnership  by  giving  a  notice  of  his 
desire  so  to  do  to  this  complainant,  is  the 
complainant  empowered  to  assume  said  co- 
partnership business  for  the  said  estate  of 
Jacob  Wlrth?  Third.  If  this  complainant 
has  the  power  to  assume  said  copartnership 
business  for  said  estate  is  he  bound  to  pa; 
one-half  of  the  value  of  the  assets  of  said 
copartnership  as  they  appear  upon  the  bookg 
of  said  copartnership;  or  Is  he,  before  belnf 
reqiilred  to  do  so,  entitled  to  a  full  and  Just 
accounting  from'  said  Henry  R.  Wirth  of  the 
business  and  assets  of  said  copartnership 
from  the  date  of  his  appointment  as  the 
successor  of  said  Maria  Wirth,  deceased? 
Fourth.  Has  this  complainant  power,  in  as- 
suming said  copartnership  business,  to  bind 
the  estate  of  said  Jacob  Wirth  now  in  the 
hands  of  said  Henry  R.  Wlrth,  administiator 
thereof  In  Massachusetts?" 

Tbe  theory  of  the  bill,  which  Is  also  adopt- 
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ed  by  tbe  answer  of  Jacob  Wirtb,  la  that 
npon  the  death  of  Jacob  Wlrth,  St.,  a  co- 
partnership was  formed  between  Henry  R. 
Wirth  and  Maria  Wlrth,  executrix;  that 
upon  the  death  of  Maria  Wlrth  and  the  ap- 
pointment of  Henry  R.  Wlrth  as  adminis- 
trator de  bonis  non  a  new  copartnership 
was  formed  between  Henry  R.  Wirth  in- 
dividually and  Henry  R.  Wlrth,  administra- 
tor; that  consequently,  If  Henry  R.  Wlrth 
desires  to  terminate  the  copartnership,  he 
can  do  so  only  by  applying  for  the  direction 
of  a  court  in  equity,  Inasmuch  as  the  mode  of 
dissolution  provided  In  the  articles  requires 
negotiation  between  Henry  R.  Wlrth  on  the 
one  hand,  and  a  separate  representative  of- 
the  Interest  of  the  estate  of  Jacob  Wirth  on 
the  other,  who  should  be  able  to  act  with' 
sole  reference  to  the  Interests  of  the  estate. 
The  equitable  principle  cannot  be  doubted 
that  a  trustee  cannot  deal  with  himself  with 
respect  to  trust  property,  and  this  principle 
applies  to  a  surviving  partner  who  is  also 
executor  of  the  estate  of  the  deceased  part- 
ner. Boynton  v.  Boynton,  10  Vt  107;  Es- 
tate of  Leavitt  (Sur.)  20  N.  T.  Supp.  68; 
Denholm  ▼.  McKay,  148  Mass.  434-440,  19 
N.  E.  551,  12  Am.  St  Rep.  574.  But  the  fact 
that  Henry  R.  Wlrth  is  administrator  in 
Massachusetts  need  not  forbid  him  individu- 
ally to  deal  with  the  complainant,  who  Is 
administrator  In  Rhode  Island.  It  Is  said 
by  Lowell,  J.,  in  Re  Clapp,  2  Lowell,  168 
(Fed.  Cas.  No.  2,783),  at  page  172:  "Equity 
never  permits  equitable  rights  to  be  lost  by 
the  merger  or  union  of  difTerent  legal  titles  in 
tbe  same  person."  In  Davies  v.  Davies,  2 
Keen,  634,  Lord  Langdale,  M.  R.,  held  that 
an  account  by  a  surviving  partner  with  the 
executor  of  the  deceased  partner,  if  onim- 
peached,  is  a  sufficient  defense  to  a  bill  for 
an  account  brought  by  residuary  legatees.  In 
Smith  T.  Everett,  27  Beav.  446,  at  page  454,  it 
was  said  by  the  Master  of  the  Rolls:  "It  is  a 
settled  principle  with  respect  to  the  power 
of  executors  that  any  one  of  several  execu- 
tors may  settle  an  account  with  a  person 
accountable  to  the  estate." 

It  is  also  argued  by  the  complainant  that 
the  intention  of  Jacob  Wlrth,  as  manifested 
by  bis  will,  was  that  his  business  should 
be  conducted  under  tbe  arrangements  made 
by  him  until  his  children  should  become  of 
age,  and  that,  as  it  is  profitable,  It  would 
be  Inequitable  to  terminate  It  until  the  time 
contemplated.  We  find  no  such  intention  in 
the  will.  The  trust  of  the  real  estate  ter- 
minates when  the  youngest  child  becomes 
of  age,  but  the  executrix  or  her  successor 
la  to  carry  on  the  Boston  business  and  re- 
tain control  of  tbe  assets  of  that  business 
so  long  as  it  is  profitable,  without  regard 
to  the  time  of  distribution  of  the  rest  of  the 
estate;  and  tbe  articles  of  copartnership  of 
the  Providence  business  give  to  either  party 
in  interest  tbe  absolute  right  to  terminate 
It  at  wilL    The  legal  status  of  the  Provi- 


dence business  Is  not  free  from  doubt  Oib- 
son  V.  Stevens,  7  N.  H.  352,  356.  Whether 
Maria  Wirth,  executrix,  became  a  partner 
with  Henry  R.  Wirth  or  not,  it  cannot  be 
held  ttiat  Henry  R.  Wirth  is  a  partner  with 
himself  as  administrator;  and,  as  the  com- 
plainant has  not  assumed  any  active  relation 
towards  the  business,  he  is  clearly  cot  a  part- 
ner with  Henry  R.  Wirth.  A  partnership  is 
formed  by  act  of  tbe  parties,  not  by  operation 
of  law.  Jacquln  v.  Buisson,  11  How.  Prac. 
385;  Burwell  v.  Mandeville,  Executor,  2 
How.  n.  S.  660,  576,  11  L.  Ed.  378.  Some 
expressions  in  the  articles  imply  that  the 
personal  representative  of  Jacob  Wlrth 
should  form  a  new  copartnership  with  the 
surviving  partner,  but  the  general  scope  and 
tenor  of  tbe  articles  seem  rather  to  leave 
the  surviving  partner  In  full  control,  not ' 
subject  to  tbe  dictation  of  the  executrix  as  a 
copartner,  but  liable  only  to  make  true  re- 
ports of  tbe  business  to  her,  and  to  divide 
profits  with  her.  On  the  whole  we  think 
this  is  the  prevailing  intent  of  the  agree- 
ment. Vide  Holme  v.  Hammond,  7  L.  R.  Exc. 
211,  230;  Wild  v.  Davenport,  48  N.  J.  Law, 
129,  7  Atl.  295,  57  Am.  Rep.  552.  Such  ques- 
tions are  vital  In  cases  where  creditors  are 
seeking  to  hold  the  representatives  of  an  es- 
tate liable  for  the  debts  of  a  failing  concern, 
as  are  most  of  the  cases  in  the  Reports; 
but,  happily,  they  are  of  little  importance 
here,  where  the  business  has  been  uniform- 
ly profitable.  In  re  Laney,  50  Hun,  15,  18,  2 
N.  Y.  Supp.  443.  Whatever  name  may  be 
given  to  the  relation  between  tbe  parties, 
their  equitable  rights  and  obligations  are 
not  difficult  to  define.  Henry  R.  Wlrth,  in  his 
individual  capacity,  is  surviving  partner  of 
the  firm  of  Jacob  Wirth  &  Co.  As  such  he 
has  the  right  to  manage  and  control  tbe  busi- 
ness for  bis  own  benefit  and  for  the  equal 
benefit  of  the  estate  of  his  deceased  partner. 
That  estate  was  first  represented  by  Maria 
Wlrth,  executrix.  After  her  death  the  sole 
beneficiaries  in  the  estate  were  represented 
by  George  Fred  Williams,  guardian,  so  long 
as  both  the  heirs  were  minors,  and  since  the 
appointment  of  the  complainant  all  proper- 
ty and  Interests  of  the  estate  in  Rhode  Island 
have  been  and  are  represented  by  him  as  ad- 
ministrator, etc.  Tbe  complainant  is  as 
much  tbe  successor  of  Maria  Wlrth,  execu- 
trix, in  Rhode  Island,  as  Henry  R.  Wirth  Is 
in  Massachusetts,  with  tbe  sole  exception 
that  the  ancillary  administrator  is  charged 
with  the  duty  of  finally  accounting  to  the 
domiciliary  administrator.  So  long  as  there 
was  no  administrator  in  Rhode  Island,  it 
was  the  duty  of  the  surviving  partner  to  deal 
with  the  domiciliary  executrix,  and  when 
be  himself  became  domiciliary  administrator 
he  very  properly  rendered  accounts  to  the 
guardian  of  the  heirs,  and  since  Jacob  Wirth, 
the  younger,  became  of  age,  as  appears  by 
Jacob  Wirth's  answer,  has  accounted  to  him 
for  his  portion  of  the  profits.    Whether  there 
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baa  been  one  partnership  which  was  dis- 
solved by  Jacob  Wlrth's  death,  and,  In  respect 
to  the  business  of  Jacob  Wirth  &  Co.,  Henry 
R.  Wlrth,  as  surviving  partner,  has  since 
that  time  been  acting  In  a  fiduciary  capacity 
towards  the  estate  of  Jacob  Wlrth,  or  there 
have  been  successive  partnerships,  in  either 
case  the  representatives  of  the  estate  of 
Jacob  Wirth  are  bound  by  the  original  arti- 
cles of  copartnership,  which  are  in  full  force 
as  long  as  his  contribution  to  the  capital  re- 
mains in  the  business. 

With  this  understanding  of  the  equitable 
relations  of  the  parties,  we  are  prepared  to 
answer  the  questions  propounded  so  far  as 
they  involve  matters  within  our  jurisdiction. 

First.  We  find  that  Henry  R.  Wlrth  had 
.the  right  to  discontinue  the  business  carried 
on  under  the  name  of  Jacob  Wirth  &  Co.,  and 
that  the  complainant  was  the  proper  person 
to  be  notified  of  such  determination;  and, 
further,  we  find  that  the  notice  given  to  the 
complainant  on  the  4th  day  of  December, 
1903,  was  efFectual  to  that  end.  The  com- 
plainant's appointment  was  then  in  frJI  force, 
fiotwithstandlng  the  pending  appeal,  so  far 
as  the  custody  of  the  property  of  the  estate, 
the  collection  of  debts,  and  the  receipt  of 
notices  of  claims  was  concerned.  Gen.  Laws 
1896,  c.  210,  §§  16-18.  We  have  no  doubt 
that  he  had  full  capacity  to  receive  this  no- 
tice. 

Secondly.  We  answer  that  all  the  power 
and  authority  with  respect  to  the  business  of 
Jacob  Wirth  &  Co.  which  were  devolved  up- 
on the  representatives  of  Jacob  Wirth,  de- 
ceased, by  the  articles  of  copartnership,  are 
now  held  and  may  be  exercised  by  the  com- 
plainant, including  the  power  to  assume  the 
business  of  Jacob  Wlrth  &  Co.  upon  the 
terms  specified  and  set  forth  in  said  articles. 

Thirdly.  It  Is  admitted  by  Exhibit  A,  an- 
nexed to  and  forming  part  of  the  answer  of 
Henry  R.  Wirth,  that  the  value  of  the  assets 
of  Jacob  Wirth  &  Co.,  as  stated  upon  the 
books  kept  in  said  business,  was  placed  at 
a  low  figure  by  consent  of  all  the  parties  in- 
terested, when,  after  the  death  of  Maria 
Wirth,  executrix,  it  was  thought  necessary  to 
include  these  assets  in  the  inventory  render- 
«id  to  the  probate  court  in  Massachusetts. 
This  circumstance  makes  It  inequitable  to  en- 
force the  provision  of  the  articles  that  the 
book  values  should  be  taken  as  the  basis  of 
purchase,  as  they  otherwise  must  have  been. 
Lowensteln  t.  ScbifTer,  38  App.  Dlv.  178^  66 


N.  Y.  Supp.  674.  The  parties,  therefore,  must 
ascertain,  either  by  agreement  or  by  refer- 
ence to  disinterested  parties,  the  true  yalne 
of  such  assets;  and  the  complainant  la  also 
entitled  to  an  account  of  the  business  trans- 
actions and  profits  from  the  date  of  the  last 
account  which  has  been  approved  by  the 
heirs  or  by  their  guardian.  If  the  parties  are 
unable  to  agree  upon  these  items,  or  upon 
a  method  of  ascertaining  them,  the  court, 
upon  a  proper  application,  will  provide  a  rem- 
edy. The  right  to  purchase  is  of  the  sub- 
stance of  the  agreement  The  value  may  be 
fixed  by  any  convenient  method  if  the  pre- 
pcribed  method  fails.  Denhold  v.  McKay, 
supra,  440;  Dunham  t.  Bradford.  L.  R.  5 
Ch.  519;  OroBvenor  y.  Flint,  20  R.  I.  21,  37 
Atl.  304. 

Fourthly.  We  have  no  jarlsdictlon  of  the 
domiciliary  administrator  as  such,  and  can- 
not determine  his  official  responsibilities  or 
duties. 

It  Is  not  to  be  expected  that  the  complain- 
ant, to  whom  this  option  is  giveki,  will  elect 
to  purchase  without  the  advice  and  concur- 
rence of  the  persons  who  are  ultimately  in- 
terested in  the  estate.  Aa  we  read  the  will 
of  Jacob  Wirth,  which  provides  that  his  rep- 
resentatives shall  "use -such  portion  of  the 
funds  of  the  estate  as  may  be  necessary  to 
conduct  such  business,"  either  that  in  which 
he  was  alone  Interested  or  that  in  which  he 
was  Interested  as  a  partner,  it  clearly  implies 
that,  if  the  exigency  should  arise  which 
should  demand  the  purchase  of  Henry  R. 
Wlrth's  interest  in  the  business  of  Jacob 
Wirth  &  Ca,  any  of  bis  bushiess  assets 
should  be  used  for  that  purpose.  If  the  par^ 
ties  in  interest  agree  that  such  a  course  la 
desirable,  and  the  probate  court  in  Massa- 
chusetts places  upon  the  will  the  constmc- 
tion  which  we  think  it  bears,  no  Monbt  they 
will  instruct  the  administrator  accordingly. 
Under  the  articles  of  copartnership  of  Jacob 
Wirth  &  Co.,  the  right  of  either  party  to  dis- 
continue the  business  does  not  depend  upon 
the  pecuniary  ability  of  the  other  party  to 
purchase.  The  exercise  of  the  right  to  pur- 
chase, of  course,  does  depend  upon  such  abili- 
ty, and  unless,  either  by  direction  of  the 
probate  court  in  Massachusetts  or  otherwiaei 
a  sufficient  sum  is  provided,  the  complainant 
will  necessarily  decline  the  option. 

A  decree  will  be  entered  dissolving  the  in- 
junction now  in  force  and  advising  the  com- 
plainant In  accordance  with  this  opinion. 
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BOWDEN  i.  DBRBX. 

(Sapreme  Judicial  Conrt  of  Maine,    O^  26, 

1004.) 

NEOUOBNCK— PBOXIUATE  OAUHB— BOAD  COIf- 
UISSIONEB— NEW    TBIAI,. 

1.  When  a  road  commissioner,  in  that  ca- 
pacity, has  charge  of  the  erection  of  a  well,  and 
employs  laborers  who  are  paid  by  the  city,  he 
acts  as  a  public  officer,  and  is  responsible  only 
for  reasonable  care  in  the  selection  of  men  and 
materials  for  the  service.  Beyond  this  he  is  un- 
der no  liability,  except  tor  his  own  acts, 

2.  When  a  road  commissioner,  who  is  under 
no  obligation  as  a  road  commissioner  to  fur- 
nish a  derrick  to  be  used  in  the  repair  of  roads, 
but  havine  done  ao,  he  assumes  the  obligation 
towards  those  who.  use  it  of  seeing  that  it  is 
reasonably  safe  and  suitable,  and  so  maintained. 

3.  The  principle  is  clearly  established  that 
negligence  may  be  regarded  as  the  proximate 
cause  of  an  injury,  of  which  it  may  not  be  the 
sole  and  immediate  cause.  If  the  defendant's 
negligent,  inconsiderate,  and  wanton,  though  not 
Inalicious,  act  concurred  with  any  other  thing, 
person,  or  event,  other  than  the  plaintiirs  own 
ninlt,  to  produce  the  injury,  so  that  ft  clearly 
appears  that  bnt  for  such  negligent,  wrongful 
act  the  injury  would  not  have  happened,  and 
both  circumstances  are  clearly  connected  with 
the  injury  in  the  order  of  events,  the  defendant 
is  responsible  even  though  his  negligent,  wrong- 
ful act  may  not  have  been  the  nearest  cause  in 
the  chain  of  events  or  the  order  of  time. 

4.  It  is  a  (juestion  of  fact,  and  not  of  law,  as 
to  what  was  the  proximate  cause  of  an  accident. 

(Syllabus  by  the  Conrt) 

On  Motion  from  Sapreme  Judicial  Court, 
Knox  Goimty, 

Action  by  Herbert  Bowden  against  Samuel 
Derby.  Case  for  personal  Injuries  sustained 
by  the  plaintiff  August  6,  1900,  while  in  the 
defendant's  employ  at  work  in  an  ezcaratlof 
in  a  certain  street  in  the  city  of  Rockland. 
The  jury  returned  a  verdict  of  $600  for  the 
plaintiff.    Motion  for  new  trial  overruled. 

Argued    before    WIBWELL,    O.    J.,    and 

whitbhouse;  strout,  savage;  pba- 

BODY,  and  SFBAB,  JJ. 

C.  E.  &  A.  S.  LIttlefleia,  for  plaintiff.  D, 
N.  Mortland,  for  defendant 

STROUT,  J.  The  city  of  Rockland,  in  re- 
pairing and  protecting  Maverick  street,  was 
erecting  a  retaining  wall  on  the  side  of  the 
street  near  a  deep  excavation.  The  plaintiff 
was  at  work  tqwn  the  wall  at  the  bottom  of 
the  excavation.  Upon  the  adjoining  bank  il 
derrick  was  erected,  to  be  nsed  for  the  hand- 
ling of  atone  f«r  the  wall.  The  boom  of  the 
derrick  fell  into  the  excavation  and  upon  the 
plaintiff  alid  injured  him.  For  that  injtU7 
this  suit  Was  brought,  and  plaintiff  recov- 
ered a  verdict  for  |000,  which  the  d^end- 
ant  asks  to  have  set  aside  as  against  law 
and  the  evidence  and  for  excessive  damageau 

The  defendant  was  the  street  commissioa- 
er  of  the  city  of  Rockland,  and  in  that  ca- 
pacity had  charge  of  the  erection  of  the  wall. 
He  employed  the  laborers,  who  were  paid 
by  the  city.  In  all  this  he  acted  as  a  public 
ofBcer,  and  was  responsible  only  for  reason- 
able care  in  the  selection  of  men  and  ma- 
terials which  he  supplied.  Beyond  this  be 
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ilraa  anfler  no  lidblllty^  except  for  hla  eira 
acts.  The  relation  of  master  and  servant  did 
htit  exist  between  the  defendant  and  tiie  la- 
borers  employed  on  the  work.  The  defend- 
ant furnished  the  derrick  as  a  complete  ap- 
pliance to  be  nsed  In  doing  the  work.  It 
Was  set  up  on  the  ground  by  Mr.  Sweetiand, 
employed  by  the  defendant,  who,  so  fai^  as 
appears,  was  a  competent  person  for  that 
purpose.  The  plaintiff  had  nothing  to  do 
with  the  sele<!tlon  or  putting  up  of  the  der- 
rick. When  this  case  was  previously  before 
B»-07  Me.  K3e,  65  Atl.  417,  6S  L.  R.  A.  223. 
91  Am,  St  Rep.  616— it  was  then  said  by 
Powers,  J.,  speaking  for  the  court,  that  "the 
d^endant  supplied  it  [the  derrick]  to  him  as 
a  complete  appliance  to  be  used  in  doing  the 
work  in  which  he  was  engaged.  He  had  a 
right  to  rely  that  it  was  all  Hght;  that  it 
Was  not  subject  to  sucb  defects  as  could  be 
discovered  by  the  exercise  of  reasonable  care 
on  the  part  of  the  defendant  The  defendant 
may  have  been  under  no  obligation,  as  road 
commissioner,  to  furnish  the  derrick,  but, 
having  done  so,  he  assumed  the  obligation, 
towards  those  who  were  to  nse  it,  of  seeing 
that  It  was  reasonably  safe  and  suitable, 
and  so  maintained."  The  plaintiff  was  at 
work  in  the  place  selected  for  him  by  the  de- 
fendant. The  duty  was  thus  Imposed  upon 
the  defendant  to  see  that  that  place  was  rea- 
sonably safe. 

To  apply  these  principles  to  this  case:  The 
heel  of  the  boom  to  the  derrick  rested  against 
the  mast  upon  a  chock  of  wood  attached  to 
the  mast  for  its  support  This  chock  was 
ab<}ut  eight  inches  wide.  Upon  the  sides 
were  cleats  nalfed  to  the  mast  to  prevent 
lateral  slipping,  bnt  it  was  not  otherwise  at- 
tached or  fastened  to  the  mast,  and  it  had 
ho  appliance  for  such  attachment  The  outer 
end  of  the  boom  was  raised  five  or  six  feet 
higher  than  its  heel  by  a  guy  or  top  lift  run- 
ning from  it  to  the  top  of  the  mast  Wliile 
in  thl&  position  there  was  little  or  no  prob- 
ability that  the  heel  of  the  boom  would  fall 
off  from  the  chock  and  the  cleats.  From 
some  unexplained  reason,  while  operating 
tbe  derrick,  the  top  lift  either  slipped  or  be- 
came detached  from  its  fastenings,  allowing 
the  outer  end  of  the  boom  rapidly  to  fall  t» 
a  point  lower  than  the  heel,  and  the  heel 
came  out  of  its  resting  place  against  the 
mast,  and  fell  upon  the  plaintiff  in  tbe  ex- 
cavation below,  and  caused  his  injury.  The 
plaintiff  claimed  that  the  boom  should  have 
been  made  fast  to  the  mast  to  prevent  tills 
result  and  that  the  derrick  was  defective 
and  unsafe  for  that  cause.  Its  actual  con- 
dition was  apparent  to  the  most  casual  ob- 
servation. The  jury  found  the  derrick  to  be 
defective  in  this  particular,  and  we  are  not 
prepared  to  say  that  such  finding  was  in- 
correct 

The  defendant  insists  that  the  proximate 
cause  of  the  injury  was  not  the  want  of  at- 
tachment of  the  boom  to  the  mast,  but  the 
failure  of  the  top  lift  to  remain  in  place  and 
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bold  the  outer  end  of  the  boom  at  a  proper 
elevation,  and  tliat  tlds  failure  was  the  re- 
Bait  of  the  negligence  of  Mr.  Sweetland,  who 
set  up  the  derrick,  for  which  the  defendant 
Is  not  responsible,  as  be  did  not  in  fact  do 
this  work.  In  a  sens^  this  may  have  been 
the  causa  causans,  but  it  is  nevertheless  true 
that  the  accident  would  not  have  happened 
if  the  heel  of  the  boom  had  been  securely 
fastened  to  the  mast.  If  two  causes  operate 
at  the  same  time  to  produce  a  result  which 
might  be  produced  by  either,  they  are  con- 
current causes,  and  in  such  case  each  is  a 
proximate  cause.  Herr  v.  City  of  Lebanon, 
149  Pa.  226,  24  Atl.  207,  16  L.  B.  A.  106,  34 
Am.  St  R^.  603;  Milwaukee  Railway  v. 
Kellogg,  94  U.  S.  474,  24  L.  Ed.  256.  As 
said  by  the  court  In  Rlcker  y.  Freeman,  50  N. 
H.  420,  9  Am.  Rep.  267:  "The  principle  is 
clearly  established  that  negligence  may  be 
regarded  as  the  proximate  cause'  of  an  in- 
Jury,  of  which  it  may  not  be  the  sole  and 
immediate  cause.  If  the  defendant's  negli- 
gent, Inconsiderate,  and  wanton,  though  not 
malicious,  act  concurred  with  any  other 
thing,  person,  or  event,  other  than  the  plain- 
tiff's own  fault,  to  produce  the  Injury,  so 
that  it  clearly  appears  that  but  for  such  neg- 
ligent, wrongful  act  the  injury  would  not 
have  happened,  aqd  both  circumstances  are 
clearly  connected  with  the  injury  in  the  or- 
der of  events,  the  defendant  is  responsible, 
even  though  his  negligent,  wrongful  act  may 
not  have  been  the  nearest  cause  in  the  chain 
of  events  or  the  order  of  time."  This  lan- 
guage was  quoted  with  approval  by  this 
court  in  Lake  v.  MlUlken,  62  Me.  242,  16  Am. 
Rep.  456.  So  It  is  said  in  Binford  v.  John- 
ston, 82  Ind.  428,  42  Am.  Rep.  508,  that  "the 
intervention  of  a  third  person,  or  of  otba: 
and  new  direct  causes,  does  not  preclude  a 
recovery  if  the  injury  was  the  natural  or 
probable  result  of  the  original  wrong."  "If 
it  appears  that  the  mischief  is  attributable 
to  the  negligence  as  a  result  which,  might 
reasonably  have  been  foreseen  as  probable, 
the  legal  liability  continues."  McDonald  v. 
Snelling,  14  Alien,  206,  92  Am.  Dec.  768.  In 
this  case.  If  the  derrick  was  defective  and 
unsafe  as  constructed,  and  that  condition  was 
apparent  to  the  defendant  upon  a  slight  In- 
spection, the  fact  that  the  top  lift  got  adrift 
by  insecure  fastening,  from  the  negligence  of 
Mr.  Sweetland,  who  set  It  up,  or  otherwise, 
that  result  was  one  likely  to  happen  and  to 
be  apprehended  as  probable,  and  does  not 
excuse  the  defendant,  although  the  injury 
would  not  have  occurred  If  the  boom  had  re- 
mained in  place.  It  must  have  been  fore- 
seen that  if,  from  any  cause,  the  outer  end 
of  the  boom  fell  below  the  end  of  the  mast, 
the  boom  would  not  only  be  likely  to  slip  off 
from  the  chock,  but  would  almost  inevitably 
do  so,  to  the  danger  of  those  working  in  the 
excavation.  It  was  the  heel  of  the  boom 
that  fell  out  and  struck  the  plaintiff.  It  f«ll 
out  because  insufficiently  secured.  This  fall, 
therefore,  of  an  unsafe  derrick,  as  a  con- 


structed appUance,  must  be  regarded  as  the 
proximate  cause  of  the  injury,  although  tlie 
insecure  fastening  of  the  top  lift  concurred 
to  the  result  as  an  Intervening  impetus. 
Lane  y.  Atlantic  Works,  107  Mass.  104;  In- 
surance Co.  V.  Boon,  96  TJ.  S.  130,  24  L.  Ed. 
395;  Lund  v.  Tyngsboro,  11  Gush.  563,  69 
Am.  Dec.  159.  It  is  a  question  of  fact  and 
not  of  law,  as  to  what  was  the  proximate 
cause  of  an  accident.  95  U.  8.  130,  24  L. 
Ed.  395.  The  Jury  has  found  the  fault  In 
the  derrick  to  be  the  proximate  cause,  and 
we  do  not  feel  authorized  to  disturb  that  find- 
ing. 

The  damages  awarded  by  the  Jury  cannot 
be  regarded  as  excessive  for  the  injury  re- 
ceived. 

Motion  overruled. 


(»  H«.  IIQ 
DYER  T.  MAINE  CENT.  B.  00. 
(Sapreme  Judicial  Court  of  Maine.    Aug.  27, 
1904.) 

BAXLKOAOS— FIBK  SET  BT  ENGINS— ItEGLIOSnCS 

—ACTION— EVIDENCE— INSUBANClt — 

SDBBOQATION. 

1.  That  part  of  Rev.  St.  1883,  c.  51,  {  64,  as 
amended  by  chapter  79,  p.  77,  Pnb.  Laws  1895. 
giving  to  the  railroad  company  the  benefit  of 
an^  insurance  effected  by  the  owner  on  property 
injured  by  fire  communicated  by  a  locomotive 
engine,  is  limited  in  its  application  to  those 
cases  in  which  the  liability  of  the  railroad  cor- 
poration is  created  by  that  section  and  not  by 
Its  own  negligent  act. 

2.  When  the  fire  is  caused  by  the  negligence 
of  the  railroad  corporation,  an  insurance  com- 
pany which  has  paid  a  policy  of  insurance  npon 

j  the  property  injured  may  maintain  an  action 
!  in  the  name  of  the  owner  against  the  railroad 
to  recover  from  it  the  amount  so  paid,  not  ex- 
ceeding the  difference  between  the  value  of  the 
property  and  any  sum  already  paid  by  the  rail- 
road company  to  the  owner. 

3.  The  fact  that  fire  is  communicated  to  prop- 
erty alouj^  the  line  of  a  railroad  by  sparks  from 
a  locomotive  engine  raises  an  inference  of  negli- 
gence in  its  construction,  equipment,  or  manage- 
ment, sufficient  to  make  out  a  prima  fade  case, 
in  the  absence  of  all  other  evidence  as  to  the 
manner  in  which  the  engine  is  constructed, 
equipped,  or  operated. 

Emery,  J.,  dissenting, 
(Uificial.) 

Report  from  Supreme  Judicial  Oonrt,  Cum- 
berland County. 

Action  by  Thomas  Dyer  against  the  Maine 
Central  Railroad  Company.  On  case  report- 
ed.   Judgment  for  plaintiff. 

Argued  before  WISWBLL,  a  J^  and 
WHITBHODSE,  STROUT,  SAVAGE,  POW- 
ERS, PEABODT,  SPEAR,  and  EMERY,  JJ. 

Clifford,  Terrill  A  Clifford,  for  plaintiff. 
Nathan  &  Henry  B.  Cleaves  and  Stephen  C. 
Perry,  for  defendant 

POWERS,  J.  This  Is  an  action  at  common 
law,  brought  for  the  benefit  of  the  Liverpool, 
London  &  Olobc  Insurance  Company,  to  re- 

f  3.  Gee  Railroads.  VoL  O.  Cuit.  Dig.  H  171ft  ins, 
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corer  the  amoant  of  iiieiiraiice  paid  by  it  to 
the  plaintiff  npon  his  buildings  in  Freeport, 
alleged  to  have  been  destroyed  by  fire  com- 
municated by  sparks  escaping  from  the  loco- 
motive engine  of  the  defendant,  throngh  its 
negligence  in  the  construction,  equipment, 
management,  and  operation  of  the  same.  The 
defendant  has  already  paid  to  the  plaintiff 
the  full  amount  for  which  it  is  liable  under 
Rev.  St  1883,  c.  61,  {  64,  as  amended  by  chap- 
ter 79,  p.  77,  Pub.  Laws  1896,  and  insists  that 
it  Is  under  no  further  liability.  That  statute 
Is  as  follows:  "When  a  building  or  other 
property  is  injured  by  fire  communicated  by 
a  locomotive  engine,  the  corporation  using  it 
is  responsible  for  such  injury,  and  It  has  an 
Insurable  interest  in  the  property  along  the 
route,  for  which  it  is  responsible,  and  may 
procure  insurance  thereon.  But  such  corpo- 
ration shall  be  entitled  to  the  benefit  of  any 
insurance  upon  such  property  effected  by  the 
owner  thereof  less  the  premium  and  expense 
of  recovery.  The  insurance  shall  be  deduct- 
ed from  the  damages.  If  recovered  before  the 
damages  are  assessed,  or,  if  not,  the  policy 
shall  be  assigned  to  such  corporation,  which 
may  maintain  an  action  thereon,  or  prosecute, 
at  Its  own  expense,  any  action  already  com- 
menced by  the  Insured,  In  either  case  with 
all  the  rights  which  the  insured  originally 
had." 

Independently  of  any  statute,  and  prior  to 
the  enactment  of  chapter  9,  S  6,  p.  6,  Laws 
1842,  the  owner  of  proi>erty  had  the  right  at 
common  law  to  recover  damages  sustained  by 
fire  communicated  from  a  locomotive  engine 
through  the  negligence  of  the  railroad  com- 
pany using  it.  The  act  of  1842,  which  con- 
tinued unchanged  until  1896,  broadened  the 
liability  of  a  railroad  company,  so  that  It 
was  made  to  embrace  all  cases  of  fire  com- 
munlcated  from  Its  locomotive  aigine.  It 
was  no  longer  necessary  to  allege  and  prove 
n^llgence  in  the  use  of  the  engine,  and  the 
statute  In  effect  made  the  railroad  company 
an  Insurer.  If  the  property  damaged  was 
insured,  the  Insurance  company  was  entitled 
to  subrogation.  In  such  case,  the  owner 
might  collect  of  either  party  that  he  saw  fit 
If  from  the  Insurance  company  first,  then 
that  fact  constituted  no  defense  for  the  rail- 
road company,  and  any  sum  collected  by  him 
in  excess  of  what  was  necessary,  with  the  in- 
surance, to  compensate  him  for  his  full  loss, 
be  held  In  trust  for  the  Insurance  company. 
If,  on  the  other  hand,  he  collected  from  the 
railroad  first,  he  thereby  dlminisbed  to  the 
same  extent  his  claim  against  the ,  Insurance 
company.  Both  were  insurers,  the  insurance 
company  by  virtue  of  its  voluntary  contract, 
and  the  railroad  company  by  force  of  the 
statute  which  imposed  the  liability  upon  it 
The  liability  of  the  railroad  company  was, 
however,  primary,  and  that  of  the  Insurance 
company  secondary,  not  in  point  of  time,  but 
In  point  of  ultimate  liability.  Hart  v.  West- 
ern R.  R.,  18  Meto.  99,  46  Am.  Dec.  719. 

In  this  state  of  the  law  the  statute  was 


amended  by  chapter  79,  p.  77,  Pub.  Laws 
1895,  giving  to  the  railroad  the  benefit  of  any 
insurance  upon  the  property,  and  providing 
that  the  insurance  should  be  deducted  from 
the  damages  if  recovered  before  they  were 
assessed,  or,  If  not  that  the  policy  should  be 
assigned  to  the  railroad  corporation,  which 
might  then  maintain  an  action  thereon  with 
all  the  rights  of  the  insured.  This  amend- 
ment had  special  and  particular  reference  to 
the  adjustment  of  the  liability  of  the  two 
insurers — the  insurance  company  and  the 
railroad  company — in  those  cases  falling  un- 
der the  section  which  was  amended,  and  in 
which  it  was  necessary  for  the  owner  to  in- 
voke the  statutory  liability  of  the  defendant 
corporation  in  order  to  recover  against  it 
The  Legrlslature  might  well  deem  it  just  that 
as  between  the  voluntary  Insurer  by  contract 
and  the  one  who,  without  fault  on  Its  part 
is  made  such  by  law,  the  latter  should  have 
the  preference.  To  go  further  and  say  that 
In  a  case  where  the  railroad  company  Is  li- 
able because  of  its  own  fault  and  negligence, 
and  not  as  an  insurer,  it  should  have  the 
benefit  of  any  insurance  effected  by  the  own- 
er npon  such  property,  would  be  a  manifest 
Injustice.  The  consequence  of  the  defend- 
ant's negligence  would  then  fall,  not  upon 
itself,  but  upon  the  insurance  company;  not 
upon  the  guilty,  but  upon  the  innocent  We 
cannot  believe  that  a  result  so  repugnant  to 
justice  could  have  been  within  the  legislative 
intention.  This  action,  therefore,  may  be 
maintained  notwithstanding  the  amendment 
of  1895.  That  act  is  limited  in  its  applica- 
tion to  those  cases  in  which  the  section 
amended  makes  the  railroad  company  an  in- 
surer; in  other  words,  to  those  cases  in  which 
the  liability  of  the  defendant  is  created  by 
that  section,  and  not  by  its  own  negligent  act 

The  result  here  reached  is  not  In  confiM 
with  Leavltt  v.  C  P.  Ry.  Co.,  90  Me.  163,  87 
Atl.  886,  88  li.  R.  A.  152.  In  that  case  it  was 
admitted  that  fire  was  communicated  with- 
out fault  or  negligence  on  the  part  of  the 
defendant  thus  clearly  presenting  a  state  of 
facts  under  which  the  railroad  was  charge- 
able, not  at  common  law,  but  solely  because 
of  its  statutory  liability.  We  are  aware,  also, 
that  the  right  of  subrogation  was  denied  to 
the  insurance  tempany  under  a  similar  stat- 
ute in  Lyons  v.  Boston  &  Lowell  R.  R.,  181 
Mass.  661,  64  N.  B.  404;  but  that  like  Lea- 
vltt y.  C.  P.  Ry.,  supra,  appears  to  have  been 
an  action  based  upon  the  statutory  liability 
of  the  defendant  and  the  questions  hare  de- 
cided were  not  raised  or  considered. 

This  case  comes  before  the  court  npon  re- 
port and  the  defendant  contends  it  is  not 
liable  upon  the  facts.  The  undisputed  facts 
are  that  on  the  date  in  question  the  defend- 
ant's locomotive  engine,  sending  out  an  un- 
usual amount  of  smoke  and  cinders,  passed 
over  its  road  through  the  plaintUf's  farm, 
and  about  800  feet  from  his  buildings.  There 
was  no  fire  seen  before  the  train  passed,  but 
it  was  discovered  shortly  after  in  the  grass 
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near  tbe  railroad  trjifdc,  eKteoding  from  the 
back^  of  tbe  railroad  to  the  plaliitifl'B  bnlld- 
loga,  t^lilch  it  consumed.  No  attempt  la  made 
to  account  for  tbe  fire  at  this  time  or  place 
upon  any  other  hypothesis,  and  we  think  it 
Is  ft  fair  inference  that  the  fire  was  com- 
municated by  sparks  from  the  defendant's 
locomqtlTe.  Gibbons  t.  Wisconsin  Valley  R. 
Co.,  66  Wis.  161,  28  N.  W.  170;  Chicago  & 
A.  B.  B.  Co.  T.  Esten,  178  111.  192,  62  N.  B. 
964;  Smith  t.  London  &  S.  W.  By.  Co.,  L.  B. 
6  C.  P.  98;  13  Am.  .ft  Bng.  Eacj.  Law  (2d 
E3d.)613. 

Tfaie  plaintiff  must  still  prove  that  the  de- 
fendant's negligence  was  the  cause  of  the 
Are,  and  there  la  no  evidence  of  any  negli- 
gence on  the  defendant's  part;  unless  oegli- 
gence  in  the  construction,  equipment,  or 
management  of  its  locomotive  engine  can 
be  inferred  from  the  fact  that  the  fire  was 
communicated  by  sparks  from  it  On  the 
question  whether  that  fact  alone  is  sufficient 
to  mpke  out  a  prima  facie  case  of  such  neg- 
ligence, there  appears  to  be  an  irreconcilable 
conflict  of  authority.  The  most  respectable 
courts,  after  careful  consideration,  have  ar- 
rived at  directly  contrary  conclusions.  On 
the  one  band,  it  has  been  held  that  no  sach 
presumption  arises,  because,  first,  the  de- 
fendant Is  carrying  on  a  lawful  business  in  a 
lawful  manner,  and,  second,  that  sparks  and 
coals  may  escape  notwithstanding  all  the 
safeguards  have  been  adopted  which  modem 
science  can  suggest,  and  the  greatest  skill 
and  care  are  employed  in  the  operation  of 
the  engine.  On  the  other  band,  we  may  well 
presimie  tliat  the  defendant  is  not  running 
locomotives  over  its  road,  the  natural  and 
probable  effect  of  which  would  be  to  commu- 
nicate fire  to  the  property  along  Its  route  if 
the  locomotives  were  pr(verly  equipped  and 
carefully  managed,  and  when  fire  is  so  com- 
municated the  natural  presumption  is  tliat 
it  is  due  to  negligence.  More  than  that,  such 
a  presumption  has  its  foundation  in  the  ne- 
cessities of  the  case.  The  locomotives  of 
Tsilroad  companies  by  night  and  day  rush 
with  great  velocity  through  the  land.  They 
are  here  to-day,  and  to-morrow  may  be  hun- 
dreds of  miles  away.  Th^  are  wltliin  the 
control  of  the  defendant.  The  method  of 
their  equipment  and  manner  of  their  opera- 
tion Are  knoWn  to  its  employes,  who  are  al- 
ways present  with  the  engine,  and  evidence 
touching  this  subject  is  easy  of  production 
on  Its  part  The  owner  of  the  property  de- 
stroyed has  ho  such  opportunities  of  knowl- 
edge. It  may  be  often  exceedingly  difficult, 
it  not  Impossible,  for  him  to  even  identity 
the  engine  which  has  caused  the  injury,  or 
to  obtain  the  names  of  those  who  know 
about  its  equipment  or  its  use.  He  is  fre- 
quently absent,  and,  if  present  at  the  time 
and  place  of  the  fire,  he  can  obtain  but  a 
momentary  view  of  the  locomotive.  He  has 
no  opportunity  for  inspection,  and  knows 
nothing  of  its  equipment  and  management. 
Be  can  Judge  only  by  the  result,  and  can 


often  obtain  no  otJber  proo^  )fB  to  whether 
the  inJniy  which  be  suffers  has  been  ^nsed 
by  negligence.  It  is  similar  to  those  cases 
in  which  the  burden  of  proof  is  east  upon 
him  who  best  knows  the  f$cts.  in  this  state 
the  question  is  a  new  one.  We  are  at  lib- 
erty to  adopt  that  rule  which  seems  to  as 
most  consonant  ■^Ub  reason  and  Justice,  and 
we  think  that  negligence  in  the  construction, 
equipment,  or  management  of  the  defendant* s 
locomotive  engine  may  fairly  be  inferred 
from  the  fact  that  the  0re  was  communicated 
by  sparks  from  it;  and  that,  there  being  no 
evidence  or  circumstances  to  rebut  that  in- 
ference, it  is  sufficient  to  enable  the  plaintiff 
to  make  out  a  prima  facie  case  of  negligence 
and  maintain  this  action.  This  view  is  am- 
ply supported  by  the  following  among  many 
authorities:  Chicago,  B.  &  Q.  B.  B.  r.  Beal 
(Neb.)  94  N.  W.  956;  Illinois  Central  B.  B. 
Co.  V.  Mills,  42  IlL  407;  Spaulding  r.  Chi- 
cago &  Northwestern  B.  Co.,  30  Wis.  110,  11 
Am.  Bep.  550;  Id.,  33  Wis.  582;  Gulf  By.  Go. 
V.  Benson,  69  Tex.  407,  5  a  W.  822,  5  Am. 
St  Bep.  74;  Clemens  v.  Hannibal  &  Bt  J. 
B.  B.  Co.,  63  Mo.  366, 14  Am.  Rep.  460;  Burtce 
V.  Louisville  &  Nashville  B.  B.,  7  Helsk.  451. 
19  Am.  Rep.  618;  Hull  v.  Sacramento  Valley 
B.  B.  Co.,  14  Oal.  387,  73  Am.  Dec.  666;  Lou- 
isville ft  C.  B.  B.  Co.  V.  Marbury  Lumber  Co., 
132  Ala.  620,  32  South.  745,  90  Am.  St. Bep. 
917;  Same  v.  Beese,  85  Ala.  497,  5  South.  283, 
7  Am.  St  Rep.  66.  "In  the  case  of  railroad 
engines  it  has  been  repeatedly  decided  that 
the  fact  that  the  fire  had  been  communicated 
by  them  to  the  premises  is  sufficient  to  raise 
a  presumption  that  the  railroad  was  not  em- 
ploying the  best  known  contrivances  to  re- 
tain the  fire,  and  to  make  out  a  prima  fade 
case  of  negligence."  Ooolcty  on  Torts  (2d 
E)d.)  702.  In  the  closely  analogous  case  of 
Dunning  v.  Maine  Cent  B.  B.  Co.,  81  Me. 
87,  89  Atl.  362,  this  court  felt  the  necessity 
of  applying  to  locomottves  a  somewhat  more 
liberal  rule  of  evidence  than  is  applied  in 
other  cases. 

Lowney  ▼.  New  Brunswick  B.  B.  Co.,  78 
Me.  479,  7  Atl.  381,  Is  not  an  authority  to 
the  contrary.  That  case  differed  from  the 
present  in  two  all-important  particulars: 
First,  there  does  not  appear  to  have  been 
any  sufficient  proof  that  the  fire  was  in  fact 
communicated  by  the  defendants  locomotive 
engine;  and,  second,  the  defendant  intro- 
dnced  evidence  tendtog  to  show  that  there 
was  no  negligence  In  either  the  equipment  or 
operation  of  the  locomotiva  After  stating 
that  It  might  be  doubted  whetha  there  was 
sufficient  proof  that  the  fire  was  commnnl- 
cated  by  the  locomotive,  the  court  say:  "The 
negligence  must  be  proved.  Its  relation  as 
the  efficient  cause  of  the  fire  mnst  also  be 
proved.  In  this  case  we  find  no  evidence  of 
such  negligence,  nor  of  its  causal  relation. 
It  is  urged  in  the  argument  for  the  plaintiff 
that  the  dampers  were  probably  open  or 
warped,  or  that  Ignited  coals  may  have  been 
blown  out  of  the  ash  pan,  or  that  the  smoke- 
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stack  might  not  have  had  proper  apiriiancM 
to  arrest  sparks.  We  do  not  And  the  evidence 
of  them,  bowerer.  Indeed,  what  evidence 
there  was  upon  these  polata  seems  to  nega- 
ttve  the  plalntUTs  snggestions."  If  there  was 
no  sufficient  proof  that  the  fire  was  commu- 
nicated by  the  defendant's  locomotive,  the 
question  of  negligence  could  not  arise.  If 
there  was  such  proof,  then  the  evidence  neg- 
atived the  claim  of  the  defendant's  negli- 
gence. The  question  whether,  when  the  five 
Is  In  fact  communicated  by  the  locomotive, 
and  there  is  no  evidence  as  to  Its  manner  of 
construction,  equipment,  and  operation,  neg- 
ligence In  one  of  those  particulars  may  fairly 
be  Inferred  from  the  escape  of  the  sparks  in 
such  quantity  and  manner  as  to  caose  the 
fire,  was  not  before  the  court  In  that  case. 

The  value  of  the  property  destroyed  was 
|2,800,  and  the  defendant  has  paid  to  the 
plaintiff  $1,120. 

Judgment  for  plaintiff  for  $1,680,  and  in- 
terest from  the  date  of  writ 

EMBRY,  J.  (dissenting).  While  a  steam 
locomotive  of  the  defendant  railroad  com- 
pany was  in  lawful  operation,  drawing  a 
train  of  cars,  sparks  escaped  from  it,  setting 
Are  to  the  plaintiff's  property.  Despite  the 
able  reasoning  of  the  majority  opinion  and 
ttie  citations  in  support  of  It,  I  am  unable  to 
assent  to  the  proposition  that  this  escape  of 
sparks,  nothing  further  appearing,  Is  suffi- 
cient evidence  to  estabilA  negligence  in  the 
equipment  or  operation  of  the  locomotive.  I 
think  there  is  danger  in  the  proposition,  Jus- 
tl^iog  me  In  attempting  to  show  reasons 
against  It. 

1.  Apart  from  antbority,  the  proposition 
seems  to  be  based  on  the  assmnptlon  that  lo- 
comotives are  ordinarily  so  equipped  and 
managed  as. not  to  set  fire  to  property  along 
the  route.  The  argument  seems  to  he  that 
the  setting  of  fires  by  sparks  from  a  passing 
locomotive  is  exceptional,  and  therefore  in- 
dicates some  fault  in  eqaipmeut  oc  opera- 
tion. I  deem  tbe  argument  faulty,  in  that  It 
deals  with  the  setting  of  fires  Instead  of  tbe 
escape  of  sparks;  confounds  the  oonse^ 
quenoes,  wUCh  may  or  may  not  msue,  with 
tbe  act  which  Is  the  subject  under  consider- 
ation. While  tiie  setting  of  fires  by  them 
may  be  very  exceptional,  tbe  escape  of 
sparks  may  nevertheless  be  of  dally  and 
hourly  occurrence  Bpariu  may  or  may  not 
set  fires  after  their  escape,  according  to 
events  and  conditions  entirely  outside  of  tbe 
railroad  company's  sphere  of  action  or  duty, 
as  high  winds,  severe  droughts,  etc.  Wheth- 
er a  given  act  or  omission  is  negligent  is  not 
determined  by  its  consequences.  So  wheth- 
er a  primary  result  is  evidence  of  negligence 
Is  not  determined  by  a  secondary  result. 
The  negligence  of  tbe  defendant,  if  any,  was 
In  the  act  or  omission  through  which  tbe 
sparks  escaped,  not  in  tbe  escape  itself. 
Hence,  while  the  setting  of  fires  may  b»  evi- 


dence of  the  escape  of  sparks,  It  la  not  evi- 
dence of  the  cause  of  the  escape,  whether 
from  accident  or  negligence. 

It  would  seem  to  follow  that  the  assump- 
tion, however  indisputable,  that  locomotives 
are  ordinarily  so  equijH)ed  and  operated  as 
not  to  set  fires,  does  not  sustain  the  propo- 
sition that  the  escape  of  sparks  from  a  pass- 
ing locomotive  indicates  fanlt  in  equipment 
or  operation. 

I  think,  to  sustain  tbe  proposition,  the  as- 
sumption must  he  as  broad  as  this,  viz.,  that 
locomotives  can  be  so  equipped  with  known 
appliances  and  so  -operated  in  known  modes 
that  spaiics  will  not  ordinarily,  or  often,  es- 
cape from  them  while  in  operation.  There 
being  no  evidence  whatever  In  the  case  upon 
this  point,  the  assumption  must  be  bom 
oommoa  conceded  knowledge,  so  common  and 
undisputed  that  the  court  can  act  upon  it 
without  evidence.  If  the  assumption  has 
not  tilts  foundation,  it  must  fall,  and  the  ar- 
gument with  It 

Is  it  common  knowledge,  and  undliipnted, 
that  such  appliances  exist,  and  that  such 
modes  of  operation  are  known!  I  must  con- 
fess my  own  ignorance  of  them.  I  do  not 
understand  It  is  claimed  to  be  knowledge  so 
common  and  undisputed;  and  whoever  will 
observe  the  mass  of  cinders  strewing  the 
sides  of  railroad  tracks,  and  will  observe  the 
smokestacks  of  locomotives  running  at  night, 
will  find,  I  think,  much  evidence  to  the  con- 
trary. 

2.  As  to  autfaorities,  it  is  trankly  admitted 
in  tbe  opinion  that  no  case  in  this  state  has 
gone  so  far.  It  is  also  frankly  admitted  that 
eminent  courts  hold  adversely  to  its  views, 
while  claiming  support  in  the  decisioas  of 
many  other  coorta  Cases  are  cited  in  such 
support  from  Illinois,  Wisconsin,  Texas, 
Missouri,  Tennessee,  and  California.  I  will 
not  stop. to  inquire  bow  far  these  decisions 
may  have  been  Influenced  by  the  statutes  of 
those  states  or  by  other  circumstances,  nor 
will  I  burden  the  reader  with  citations  of 
cases  the  other  way,  for  I  think  the  proposi- 
tion is  in  conflict  with  the  declarations  and 
even  decisions  of  our  own  court  In  Storgta 
V.  Robblus,  62  Me.  289,  a  case  of  flre  escap- 
ing and  causlDg  injury,  the  court  said,  on 
page  290,  "It  is  not  to  be  presumed  that  an 
act  lawful  in  itself  was  not  done  at  a  suit- 
able time  and  in  a  careful  and  prudent  man- 
ner."   In  Nason  v.  West,  78  Ma  253,  3  Atl. 

911,  the  court  said,  on  page  256,  78  Me.,  paga 

912,  3  Ati.,  "Presumption  of  negligence  from 
tbe  fact  alone  that  an  accident  happened  will 
not  do,  f<^  If  there  is  any  presumption  In 
such  a  case  it  Is  that  the  defendants  have 
complied  with  the  obligations  resting  upon 
them  equally  with  other  men."  In  Pellerin 
V.  Paper  Co.,  96  Me.  388,  52  Atl.  842,  the 
court,  on  page  391,  90  Me.,  page  843,  52  Ati., 
quoted  the  above  expression  from  Nason  v. 
West,  and  added,  "No  presumption  of  n^Ii- 
gence  arises  from  the  mere  fact  that  an  acct- 
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dent  has  happened."  In  Leach  t.  French,  69 
Me.  389,  31  Am.  Rep.  296,  the  Court  said,  on 
page  393,  69  Me.,  31  Am.  Rep.  296,  "Negli- 
gence and  misdoing  are  not  to  be  presumed ; 
there  must  be  positive  evidence  of  them." 
In  Lovirney  v.  Railway  Co.,  78  Me.  479,  7  AtL 
381,  a  case  of  fire  communicated  by  a  loco- 
motive, the  court  said,  on  page  480,  78  M&, 
page  382,  7  Atl.:  "The  burden  upon  the 
plaintiff,  therefore,  was  to  prove  not  only 
that  the  fire  was  communicated  by  the  en- 
gine, but  also  that  the  defendants  were 
guilty  of  negligence,  and  that  their  negli- 
gence was  the  cause  of  the  communication  of 
the  Are.  The  communication  of  the  fire 
alone  does  not  import  negligence."  This 
seems  quite  an  explicit  declaration,  and  In- 
tentionally made. .  It  is  sought  to  distin- 
guish the  two  cases,  but  I  think  the  reader 
of  both  opinions  will  be  convinced  that  the 
court  in  the  Lowney  Case  was  pressed  with 
the  same  proposition,  and  considered  it  and 
intentionally  pronounced  against  it.  It  will 
hardly  be  suggested  that  the  concurring  Jus- 
tices would  have  permitted  such  an  explicit 
declaration  to  pass  them  unchallenged  if  they 
did  not  fully  agree  with  It 

But,  further,  I  think  the  court  has  also 
expressly  and  necessarily  adjudicated  upon 
the  principle  involved.  Bachelder  v.  Hea- 
gan,  18  Me.  32,  was,  like  this,  a  case  of  escap- 
ing fire,  where  fire  lawfully  upon  the  land  of 
the  defendant,  but  which  he  was  by  law 
bound  to  carefully  guard  and  manage  to  pre- 
vent its  escape  to  the  lands  of  others,  did  es- 
cape to  land  of  the  plaintlft  and  set  flre  there. 
It  was  stoutly  contended  in  that  case,  as  in 
this,  that  the  escape  of  the  flre  alone,  if  un- 
explained, was  evidence  of  the  defendant's 
negligence  in  the  premises.  The  court 
squarely  held  that  it  was  not  Sturgis  t. 
Robbins,  62  Me.  289,  was  a  similar  case. 
The  flre  set  by  the  defendant  on  bis  own 
land  had  escaped  therefrom  and  set  flre  to 
property  of  the  plaintM.  The  plaintiffs 
counsel  in  effect  advanced  the  same  proposi- 
tion, to  wit,  that  the  mere  escape  of  the  flre 
Indicated  that  the  defendant  was  in  fault 
either  in  the  time  or  manner  of  building  his 
flre,  which  he  must  disprove  or  be  held  lia- 
ble.   The  court  held  directly  the  contrary. 

I  do  not  flnd  that  either  of  these  cases  has 
since  been  questioned,  though  the  escape  of 
flre  from  lauds  and  locomotives  has  been  of 
frequent  occurrence.  They  seem  to  me  not 
distinguishable  In  principle  from  the  case  at 
bar.  The  defendant  company  bad  the  right 
(as  good  as  that  of  the  farmer)  to  build  and 
maintain  fires  in  its  locomotives  as  they  law- 
fully passed  by  and  near  the  plaintiff's  build- 
ings. In  this  particular  case  it  was  not 
bound  as  an  Insurer,  but  only  bound  to  use 
5-ae  care  to  prevent  the  escape  of  the  flre. 
If  the  escape  of  flre  from  the  land  of  the 
farmer  does  not  indicate  fault  in  him  which 
he  must  disprove,  I  do  not  see  how  the  es- 
cape of  spaiics  from  the  running  locomotive 


of  a  railroad  company  indicates  fault  on  Its 
part  which  it  must  disprove. 

8.  But  the  majority  opinion  seems  to  be 
also  based  on  the  difficulty  of  the  plaintiff 
in  such  cases  as  tliis  in  flnding  any  other 
suflicient  evidence  of  the  defendant's  negli- 
gence. It  seems  to  be  urged  tiiat,  as  it  Is  so 
much  easier  for  the  defendant  to  prove  that 
it  was  careful  than  for  the  plaintiff  to  prove 
that  it  was  careless,  it  should  be  required  to 
do  so.  Is  not  this  in  effect  equlvalait  to 
saying  that,  whenever  the  plaintiff  cannot 
prove  the  defendant's  fault  in  a  matter,  that 
fault  should  be  assumed,  and  the  burden  be 
put  upon  the  defendant  to  prove  his  Inno- 
cence? How  can  this  doctrine  be  limited, 
without  obnoxious  discrimination,  to  actions 
against  railroad  companies?  Why  is  it  not 
equally  applicable  to  every  case  where  the 
court  thinks  it  easier  for  the  defendant  to 
prove  his  innocence  than  for  the  plaintiff  to 
prove  the  fault  or  wrong?  Is  it  not  destruc- 
tive of  the  presumption  of  innocence  wbl<di 
has  hitherto  protected  persons  accused  of 
negligence  or  any  other  tort  or  crime? 

I  think  this  court  has  never  before  inti- 
mated any  approval  of  such  a  doctrine  as 
applicable  to  a  case  where  fault  is  necessary 
to  be  shown.  In  the  case  of  Dunning  t. 
Maine  Cent  R.  R.  Co.,  91  Me.  87,  39  Atl.  352. 
cited  in  the  opinion,  no  fault  was  to  be 
proved.  The  company  was  an  insurer.  It 
was  not  only  necessary  to  prove  the  conunnn- 
ication  of  flre  from  the  locomotive.  Here 
it  was  necessary  to  prove  that  and  also  the 
defendant's  fault  in  the  matter.  On  the 
other  hand,  the  court  seems  to  have  been 
pressed  at  times  with  the  argument  that 
when  drcumstauces  render  affirmative  proof 
of  some  essential  element  in  the  plaintUTs 
case  difficult  or  ImiMssible,  the  court  sbonld 
assume  it  to  exist  unless  disproved;  yet  the 
court,  while  sometimes  recognizing  the  hard- 
ship, has  never  dispensed  with  the  proof. 
McLane  v.  Perkins,  92  M&  39,  42  AtL  256, 
48  L.  R.  A.  487,  and  the  cases  already  dted. 

The  Legislature,  upon  whom  such  argu- 
ments should  be  urged  rather  than  upon  the 
court  can  meet  the  difficulty  by  imposing 
liability  as  insurer  instead  of  mere  liability 
as  wrongdoer.  It  has  done  so  in  the  case  of 
flres  communicated  by  locomotives,  and  has 
thus  relieved  persons  injured  by  such  flres 
from  the  burden  of  proving  the  fault  of  the 
owner  or  operator.  It  is  competent  and  I 
think  expedient  for  the  Legislature  to  do 
so;  but  it  seems  to  have  left  this  plaintiff, 
under  the  circumstances  of  this  case,  to 
prove  the  fault  of  the  company  as  prerequi- 
site to  recovery  of  damages  from  It.  I  think, 
therefore,  the  court  should  continue  to  hold 
in  this  case,  as  it  held  in  Bachelder  t.  Hea- 
gan,  and  Sturgis  v.  Robbins,  supra,  and  as  It 
at  least  declared  in  Lowney  v.  Railway  Oo., 
supra,  that  the  mere  escape  of  flre,  lawfully 
upon  the  defendant's  property,  serving  him 
In  a  lawful  business,  Is  not  evidence  of  his 
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fault;  tbat  tbe  difficulty  of  proving  bis  fault 
does  not  cast  upon  bim  tbe  burden  of  dia- 
proving  It. 

(W  R.  I.  (7») 

DOW  T.  NATIONAL  ASSUE.  CO.  OF  lEB- 
LAN0. 

(Supreme  Court  of  Rhode  Island.    Sept.  18, 
1904.) 

IMSDBAHCK— POLICY— BTATUTB— BOLE    AND    UH- 

CONDIIIONAL  OWNEBSRIF— 00HTaA.0T 

— DIVISIBILITT. 

1.  The  Standard  form  of  fire  insurance  policy, 
prescribed  by  Qen.  Laws  1893,  c.  183,  provides 
that  the  policy  shall  be  void  if  the  interest  of 
the  insured  be  other  than  nnconditional  o^raer- 
ship.  A  policy  covered  household  furniture  of 
every  description  in  the  house  occupied  by  in- 
sured. Held,  that  no  recovery  can  be  had  for  a 
portion  of  the  property  in  the  house  which  was 
owned  by  insured,  where  title  to  part  of  the 
property  which  was  in  the  house  was  not  in 
the  insured,  though  she  was  holding  it  by  pur- 
chase on  tbe  installment  plan. 

Action  by  Mary  F.  Dow  against  the  Na- 
tional Assurance  Company  of  Ireland.  Heard 
on  petition  of  defendant  for  new  trial.  Judg- 
ment for  defendant 

Argued  before  STINESS,  a  J.,  and  TIL- 
LINGHAST  and  DUBOIS,  JJ. 

Tbomas  F.  Farrell  and  Henry  F.  Tbomp- 
Bon,  for  plaintiff.  John  A.  TllUngbast  and 
James  £.  Smltb,  for  defendant 

STINESS,  a  J.  Tbe  question  raised  In 
this  case  Is  tbe  validity  of  the  policy,  which 
covered  household  furniture  of  every  descrip- 
tion In  the  house  occupied  by  the  plalntUI. 
Tbe  policy  Is  the  standard  form,  as  provided 
In  Gen.  Laws  1896,  c.  183,  and  contains  a 
clause  that  tbe  policy  shall  be  void  if  the  in- 
terest of  tbe  insured  be  other  than  uncondi- 
tional and  sole  ownership,  unless  other  own- 
ership be  assented  to  in  writing.  It  Is  ad- 
mitted that  a  considerable  portion  of  tbe  fur- 
niture was  owned  by  others  than  the  plain- 
tiff, she  holding  it  under  what  Is  called  tbe 
installment  plan. 

The  plaintiff  claims  tbe  right  to  recover  on 
what  she  owned  herself,  and  bad  a  verdict 
under  an  Instruction  to  that  effect  to  which 
the  defendant  takes  exception.  The  condi- 
tion of  tbe  policy  is  plain,  and  the  breach  of 
it  Is  admitted.  Ownership  is  an  Important 
element  in  a  contract  of  insurance.  As  said 
by  Marshall,  C.  J.,  In  Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet  25,  7  L.  Ed.  335:  "Under- 
writers do  not  rely  so  much  on  tbe  principals 
as  on  the  Interest  of  tlie  assured;  and  It 
wonld  seem,  therefore,  to  be  always  material 
that  they  should  know  bow  far  this  Interest 
is  engaged  In  guarding  tbe  proper^  from 
loss."  Accordingly,  when  Insurance  is  con- 
tracted upon  property  as  a  whole,  it  Is  no  an- 
swer to  say  tbat  tbe  Insured  owned  a  part 
of  It  A  new  element  wonld  be  introduced 
Into  tbe  contract    We  cannot  say  that  the 


J 


1.  See  Insurance,  vol.  28,  Cent  Dig.  {{  601,  627, 


contract  Tfrould'have  been  made  as  it  was,  or 
even  at  ail.  If  tbe  fact  had  been  known  that 
only  a  small  part  of  the  property  belonged  to 
the  plaintiff.  Such  a  fact  Is  deemed  to  be  so 
Important  that  It  Is  no  longer  merely  a  provi- 
sion of  contract,  but  of  statute,  for  the  stat- 
ute prescribes  the  clause  In  question.  The 
terms  of  It  apply  to  the  policy  as  a  whole. 
The  policy  Is  made  void,  not  void  simply  as 
to  tbe  part  of  tbe  property  In  which  there 
may  not  be  absolute  ownership  and  valid  as 
to  the  rest.  We  see  no  room  for  such  a  con- 
struction of  the  terms  of  the  policy. 

In  Westchester  Ins.  Co.  v.  Weaver,  70  Md. 
536,  17  AU.  401,  18  AtL  1034,  5  L.  R.  A.  478, 
Where  one  point  raised  In  the  case  Involved 
tbe  ownership  of  a  piano,  which  the  assured 
held  under  an  Installment  agreement  with 
condition  to  pay  the  full  value  In  case  of  de^ 
stmctlon  by  fire,  a  stronger  case  than  this, 
the  court  said:  "The  terms  of  the  policy  re- 
quired blm  (tbe  insured)  to  be  the  uncondi-' 
tlonal  owner  at  the  time  of  the  Insurance,  and 
this.  It  appears,  be  was  not" 

Tbe  question  was  not  raised  in  tbat  case 
whether  the  policy  was  void  as  a  whole,  but 
tbe  following  cases  are  to  the  effect  that  a 
false  statement  as  to  the  ownership  of  a  part 
avoids  the  policy:  Cuthbertson  v.  N.  C.  Ins. 
Co.,  96  N.  C.  480,  2  S.  B.  258;  East  Texas 
Ins.  Co.  V.  Brown,  82  Tex.  631,  18  S.  W.  713; 
Ehrsam  v.  Pbenlx  Co.,  43  Neb.  654,  81  N.  W. 
722;  Home  Co.  v.  Smith,  29  8.  W.  (Tex.  Civ. 
App.)  264;  Waller  v.  Northern  Co.  (C.  0.)  10 
Fed.  232;  Mullln  v.  Vermont  Co.,  54  Vt  223; 
Mount  Leonard  Milling  C!o.  v.  Ins.  C!o.,  25 
Mo.  App.  259;  Catron  v.  Tenn.  Co.,  6  Humph. 
176. 

We  are  of  opinion  tbat  the  refusal  to 
charge  tbat  the  policy  was  void  was  error, 
and,  as  this  is  conclusive  of  the  plalntUTs 
right  to  recover,  the  case  Is  remitted  to  tbe 
common  pleas  division,  with  direction  to  en- 
ter judgment  for  the  defendant 


(U  R.  I.  223) 

RHODE  ISLAND  HOSPITAL  TBUST  00. 
V.  NOYES  et  al. 

(Supreme  Court  of  Rhode  Island.    Jnly  10, 
1904.) 

WHJr— DEATH  OF  BENKFICIABT— TBUST  FUND 
—INCOME  —  INTEREST  —  DIVIDENDS— APPOB- 
TIONMKNT  —  STATUTE— DEATH  OF  BESIDUABY 
DEVISEE  AND   LEGATEE— DISTBIBUTION. 

1.  In  the  construction  of  wills  the  law  favors 
the  vesting  of  estates  created  thereby  immediate- 
ly on  the  death  of  the  testator,  but  the  intention 
of  the  testator,  to  be  gathered  from  all  the  lan- 
guage used  in  the  will,  must  control. 

2.  Testator  bequeathed  in  trust  certain  stocks 
separated  from  the  corpus  of  his  estate,  from 
the  net  income  of  which  he  directed  the  trustee 
to  pay  $1,000  annually  to  his  sister  during  her 
life,  the  first  payment  to  be  made  three  months 
after  testator's  decease,  and  the  residue  of  the 
net  income,  or  so  much  thereof  as  the  trustee 
should  deem  advisable,  to  apply  to  the  use  and 
education  of  testator's  grandson  until  he  attain- 
ed the  age  of  21  years,  and  after  that  and  un- 
til he  attained  the  age  of  25,  all  the  residue  of 
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the  net  income  was  directed  to  be  paid  to  Uia 
from  time  to  time  for  his  own  use,  and  on  his 
attaining  the  age  of  25  the  trustee  should  pay 
over  to  nim  the  whole  of  his  fund,  and  all  ac- 
cumnlations  thereof,  but,  if  he  should  die  be- 
fore attainin|r  the  age  of  25,  then  on  bis  decease 
the  trustee  should  distribnte  the  fund  to  the  is- 
sue of  the  grandson,  If  any,  then  living,  and  in 
default  of  issue  then  as  a  part  of  testator's  re- 
siduary estate;  provided  that,  if  testator's  sis- 
ter shonld  then  be  living,  the  trustee  should  re- 
tain so  much  of  the  fund  as  was  necessary  from 
the  net  income  thereof  to  pay  to  her  the  pay- 
ments afoi-esaid  during  her  life,  and  on  het  de- 
cease should  pay  the  fund  in  the  manner  pro- 
vided for  the  residue.  Testator's  sister  prede- 
ceased him,  and  his  grandson  survived  him,  at- 
taining the  age  of  21,  but  died  before  attaining 
the  age  of  25,  and  without  issue.  Held,  that  the 
grandson  took  a  vested  interest  in  the  trust 
fund,  which  was  devested  on  his  death,  without 
issue,  under  the  age  of  25. 

3.  On  the  death  of  the  grandson  under  the  age 
of  25,  without  issiM,  all  tne  accumulated  income 
of  the  trust  fund  became  part  of  the  grandson's 
estate,  payable  to  his  executor. 

4.  Testator's  will  was  executed  in  1885,  and 
the  last  codicil  was  added  in  1880.  It  contained  no 
express  provision  aa  to  apportionment  of  interest. 
Held,  that  on  the  question  of  apportionment  of 
interest  accruing  on  the  trust  fund  prior  to  the 
death  of  the  grandson,  Oen.  lisws  m96,  c.  203, 
{  38,  providing  that  if  the  person  entitled  to 
interest  dies,  or  if  such  contingent  event  hap- 
pens before  the  termination  of  a  year  from  the 
time  when  the  whole  of  the  annual  amount  for 
the  preceding  year  has  become  due,  such  interest 
shall  be  apportioned,  unless  otherwise  express- 
ly provided  in  the  will,  has  no  application,  since, 
under  the  direct  provisions  of  section  45,  chap- 
ter 203  does  not  extend  to  any  will  executed 
prior  to  February  1,  1896,  except  as  to  those 
provisions  which  are  substantially  the  same 
as  contained  in  statutes  existing  at  the  time  of 
execution  of  the  will  and  applicable  thereto,  un- 
less such  will  is  revived  after  February  1,  1896. 

5.  The  interest  accruing  on  the  accumulated 
income  of  the  trust  fund  prior  to  the  death  of 
the  grandson  is  apportionable  under  the  rule 
prevailing  prior  to  the  taking  effect  of  Gen. 
Laws  1896,  c.  203,  and  hence  the  grandson's 
executor  became  entitled  thereto. 

6.  Tlie  dividends  on  the  stocks  composing  the 
trust  fund  which  were  declared  next  after  the 
death  of  the  grandson  are  not  apportionable. 

7.  The  will  concluded  with  a  residuary  clause 
dividing  the  residuum  into  11  equal  shares,  with 
provisos  that,  if  either  residuary  devisee  and 
legatee  "shall  have  theretofore  deceased  leaving 
issue  then  living,  snch  issue  shall  take  their 
parent's  share  per  stirpes,"  and  that  "if  either 
shall  have  theretofore  deceased  leaving  no  is- 
sue, then  the  share  of  such  deceased  shall  be 
divided  equally  between  the  others  of  them  then 
living,  or  their  issue,  OS  the  case  may  be,  per 
stirpes."  One  of  the  residuary  devisees  and  leg- 
atees who  survived  the  testator  died,  without  is- 
stie,  before  the  grandson.  Held  that,  as  the 
word  "theretofore"  in  the  provisos  following  the 
residuary  clause  refers  to  the  time  of  distribu- 
tion, the  share  of  the  fund  which  would  have. 
passed  to  the  deceased  residuary  devisee  and  leg- 
atee had  he  survived  testator's  ^andson  vested 
in  the  residuary  legatees  suryiVing  at  the  time 
of  the  death  of  the  grandson. 

Stiness,  C.  J.,  dissenting  in  part 

Bill  by  the  Rhode  Island  Hospital  Trnst 
Company,  trustee  under  the  will  of  Samuel 
M.  Noyes,  deceased,  against  Jobn  W.  Noyes 
and  others,  to  determine  conflicting  claims 
as  to  a  trust  fund  created  by  the  will.  Heard 
on  bill  and  answers.    Decree  rendered. 

Argued  before  STINESS,  0.  J.,  and  TIL- 
LINGHAST  and  BLODGETT,  JJ. 


TilllngtiaBt  &  Carr,  for  complainant  Ed- 
wards &  Angell  and  Frederic  A.  Greene,  for 
respondent  S.  T.  Douglas,  executor.  Clar- 
ance  A.  Aldrlch,  for  respondentB  Ctertmde  B. 
Holies  and  Henry  J.  Spooner.  Edward  O. 
Stiness  and  Arthur  M.  Allen,  for  re^ondents 
Isaac  P.  Noyes,  Sbrah  B.  Daniels,  John  W. 
Noyes,  and  Mary  J.  Noyes. 

BLODGETT,  J.  This  la  a  bill  In  equity 
by  the  trustee  under  the  'wfll  of  the  late 
Samuel  M.  Noyes,  alleging  that  conflicting 
claims  have  been  made  by  various  parties 
Interested  under  the  will  in  regard  to  tlie  In- 
come and  accumulations  at  Income  of  a  cer- 
tain trnst  fund  beqneathed  by  the  will.  The 
answers  admit  the  allegations  of  the  bill. 
The  case  is  before  the  court  for  hearing  oa 
bin  and  answers,  and  the  only  questlona  in 
dispute  are  questions  of  law. 

The  bill  alleges  that  the  testator  died  on 
June  10,  1888;  that  his  sister,  Mary  Noyes, 
died  in  his  lifetime;  that  the  testator's  grand- 
son Samuel  Noyes  Douglas  survived  bim, 
and  lived  to  attain  the  age  of  21  years,  but 
died  on  October  23,  1902,  before  attaining 
the  age  of  25  years,  and  without  issue,  never 
having  been  married;  and  that  the  respond- 
ent Samuel  T.  Douglas  is  the  executor  ot  the 
will  of  Samuel  Noyes  Douglas.  The  clause 
of  the  will  of  Samuel  M.  Noyes  which  gives 
rise  to  the  conflicting  claims  between  tbe 
parties  reads  as  follows: 

"I  also  give  and  bequeath  to  the  said  Rbode 
Island  Hospital  Trust  Company,  Two  hundred 
shares  of  the  Capital  stock  of  the  Illinois  Cen- 
tral Railroad  Company,  and  also  all  my  'leased 
line'  Certificates  of  the  same  Company,  and 
Fifty-eight  shares  of  the  Capital  stock  of  tbe 
Central  Park  and  North  and  East  River  Rail 
Road  Company  of  New  York  City  and  two 
hundred  shares  of  the  preferred  stock  of  the 
Chicago  and  North  Western  Railway  Oona> 
pany  and  One  hundred  shares  of  the  Capital 
stock  of  the  Chicago  and  Alton  Rail  Road 
Company  and  Fifty  shares  of  the  Capital 
stock  of  the  American  Screw  Company  of 
said  Providence,  and  Three  hundred  shares 
of  the  Capital  stock  of  the  Providence  Gas 
Company,  and  the  sum  of  Fourteen  tbon- 
sand  dollars  to  be  paid  within  three  months 
after  my  death,  in  trust,  to  take,  hold  and 
retain  said  shares  of  stock  and  Certificates 
and  to  invest  the  other  portion  of  said  fund 
in  safe  and  productive  gecurltles  with  po^ver 
to  change  or  vary  from  time  to  time  the  In- 
vestments or  reinvestments  of  the  same  and 
of  said  shares  of  stock  and  certificates  ac- 
cording to  the  best  judgment  of  tbe  Finance 
Committee  for  the  time  being  of  said  Tioist 
Company  and  to  receive  and  collect  all  the 
Income  of  all  this  trust  fund  and  from  the 
net  income  thereof  to  pay  to  my  sister,  Mary 
Noyes,  the  sum  of  One  thousand  dollars 
yearly,  and  In  equal  quarterly  payments,  dur- 
ing her  life,  the  first  payment  to  be  made  at 
tbe  end  of  three  months  after  my  decease 
and  the  residue  of  said  net  income  or  se 
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much  tbereof  as  the  Finance  Oommlttee  for 
tbe  time  being  of  said  Trust  CJompany  shall 
deem  advlBable,  to  pay  to  or  apply  to  the  use 
or  benefit  and  education  of  my  said  Giand- 
aon  until  he  attains  the  age  of  twenty-one 
years;  It  being  my  desire,  (but  without  mak- 
ing this  In  any  way  a  condition  of  this  trust 
for  bis  benefit  or  education)  that  upon  his 
attaining  a  proper  age,  say  twelve  years  or 
thereabouts,  my  said  Grandson  shall  be  sent 
to  said  St  Paul's  School  at  Concord,  New 
Hampshire:  and  in  which  case  I  direct  that 
said  school  bills,  while  be  remains  tho-e  shall 
be  paid  from  said  Income.  And  after  my 
said  Grandson  attains  the  age  of  twenty-one 
years  and  until  he  attains  the  age  of  twenty- 
five  years  for  all  the  residue  of  said  net  in- 
come to  be  from  time  to  time.  In  quarterly 
yearly  payments,  paid  to  him  for*  his  own 
use.  And  upon  his  attaining  the  age  of 
twenty-five  years,  my  said  Trustee  shall  pay 
over  to  him  my  said  Grandson,  the  whole  of 
this  fnnd  and  all  accumulations  thereof,  that 
may  then  be  remaining  in  the  hands  of  my 
Bald  Trustee  for  his  own  absolute  use.  But 
if  my  said  Grandson  shall  decease  befwe  at- 
taining the  age  of  twenty-five  years,  then  In 
that  event  immediately  upon  his  decease,  my 
said  Trustee  shall  pay  over  and  distribute 
the  said  fund  to  his  issue^  If  any  then  living, 
and  if  more  than  one  In  equal  shares  and  in 
default  of  such  Issue  then  as  a  part  of  and  In 
such  manner  as  Is  hereinafter  provided  re- 
specting my  residuary  estate.  Provided  that 
If  my  said  sister  Mary  shall  then  be  still  liv- 
ing my  said  Trustee  shall  retain  so  much  of 
this  trust  fnnd  as  may  reasonably  be  neces- 
sary from  tbe  net  income  thereof,  to  pay  to 
her  the  quarterly  payments  aforesaid  during 
her  life  and  upon  her  decease  shall  pay  over 
the  principal  of  this  fund  so  retained  with  all 
accumulations  thereof  in  the  same  manner 
as  is  berelahefore  provided  respecting  tbe 
residue  of  this  fund,  as  the  contingencies 
therein  before  provided  for,  may  exist  at  the 
time  of  the  decease  of  my  said  sister. 

"If  after  all  the  preceding;  bequests  are  pro- 
vided for  and  paid  there  shall  remain  suffi- 
cient of  my  estate  I  give  and  bequeath  to 
tbe  Providence  Public  Library  the  snm  of 
Five  thousand  dollars. 

"All  the  rest,  residue  and  remainder  of  all 
my  estate  real  and  personal,  including  all 
real  estate  I  may  hereafter  acquire  I  give, 
devise  aad  bequeath  as  follows: 

"Two-elevenths  parts  tbereof  to  my  half 
Brother  McWalter  B.  Noyes. 

"Two-elevenths  parts  thbreof  to  my  said 
Nephew  Henry  J.  Spoonsr. 

"One-eleventh  part  thereof  to  my  Nephew 
Frederic  Spooner. 

"One-eleventh  part  ttiereof  to  my  Nephew 
Frank  Spooner. 

"One-eleventh  part  thereof  to  my  Grand 
Niece,  Gertrude,  daughter  of  my  late  nephew, 
I^ociiis  8.  Bowies. 

"And  one-eleventh  part  thereof  to  each  of 


tbe  four  cblldren  of  my  late  Brother,  John 
U.  Nc^es. 

"Provided  that  If  either  of  said  resldiiary 
devisees  and  legatees  shall  have  theretofore 
deceased,  leaving  issue  then  living,  such  issue 
shall  take  their  parent's  share,  per  stirpes 
and  not  per  capita  to  their  own  use  forever. 

"And  if  either  shall  have  theretofore  de- 
ceased leaving  no  Issue  then  living,  then  the 
share  of  such  deceased  shall  be  divided 
equally  between  tbe  others  of  them  then  liv- 
ing or  their  issue  as  the  case  may  be,  per 
stirpes  and  not  per  capita  to  their  own  use 
forever," 

The  parties  respondent  to  this  suit,  other 
than  the  respondent  Samuel  T.  Douglas,  as 
executor  of  the  will  of  Samuel  Noyes  Dong- 
las,  are  tbe  residuary  legatees  under  tbe  will 
of  the  testator,  Samuel  M.  Noyes,  or  tbe  per- 
sonal representatives  of  such  residuary  leg- 
atees. 

Tbe  questions  involved  are,  In  a  word,-  first, 
to  whom  the  accumulations  of  income, 
amounting  to  about  a  hundred  thousand  dol- 
lars, in  the  hands  of  the  trustee  at  the  time 
Samuel  Noyes  Douglas  attained  21,  belong; 
and,  second,  whether  the  dividends  declared 
and  interest  falling  due  next  after  the  death 
of  Samuel  Noyes  Douglas  should  be  appor- 
tioned; and,  third,  the  interest  to  which 
Henry  J-.  Spooner  is  entitled  as  administrator 
of  Frederick  Spooner,  a  nephew  of  the  tes- 
tator, and  one  of  the  residuary  legatees,  and 
who  survived  the  testator,  but  died  without 
Issue  on  May  20,  1898,  and  before  Samuel 
Noyes  Douglas  attained  the  age  of  21  years. 

The  answer  to  the  first  question  obviously 
depends  upon  the  nature  of  the  interest  cre- 
ated by  tbe  will  as  to  Samuel  Noyes  Douglas. 
If  this  is  a  vested  interest,  it  is  conceded  that 
the  question  must  be  resolved  in  favor  of  his 
executor;  and,  if  this  is  a  contingent  interest, 
the  surviving  residuary  legatees  claim  that 
the  interest  of  Frederick  Spooner  did  not 
vest  until  after  the  death  of  Samuel  Noyes 
Douglas,  and  that,  Frederick  Spooner  having 
predeceased  without  issue,  they  alone  are 
entitled  to  all  the  fund  and  accumulations; 
while  the  administrator  of  Frederick  Spooner 
claims  that  his  intestate  was  entitled  to  bis 
proportionate  Aare  thereof,  under  the  clause 
above  cited,  "as  a  part  of  and  in  such  man- 
ner as  is  hereinafter  provided  respecting  my 
residuary  estate."  The  respective  conten- 
tions, In  brief,  are,  on  the  one  hand,  that  the 
bequest  to  Samuel  Noyes  Douglas  was  con- 
ditional and  contingent  upon  his  attaining 
the  age  of  25  years,  and  that,  he  having  de- 
ceased before  reaching  that  age,  the  estate 
never  vested;  and  the  opposing  contention 
is  that  tbe  bequest  vested  immediately  upon 
the  death  of  tbe  testator,  and  that  the  pres- 
ent enjoyment  of  it  was  postponed  until  the 
age  of  25  years.  Now,  it  is  obvious  that  tbe 
answer  to  the  question  whether  Samuel 
Noyes  Douglas  took  a  vested  interest  under 
tbe  will  in  question  must  depend  np<Mi  the 
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definition  of  snch  an  estate;  and.  In  the 
OTent  that  the  language  is  ambiguous,  or  Its 
construction  Is  doubtful,  It  is  Important  to 
know  whether  there  be  any  well-settled  mle 
in  favor  of  or  against  the  creation  of  such 
interests. 

In  Staples  and  Pearce,  Trustees,  v.  D'WoIf 
et  als.,  8  B.  I.  118,  the  court  declare  the  test 
whether  an  estate  be  vested  or  contingent  to 
be  as  follows:  "The  question  is  always,  is 
futurity  annexed  to  the  substance  of  the 
gift?  If  so,  the  Testing  la  postponed.  Or  Is 
it  annexed  to  the  time  of  payment  only?  If 
so,  the  legacy  vests  Immediately.  And  If  the 
gift  be  expressly  to  A.,  and  expressed  to  be 
payable  or  to  be  paid  at  a  certain  time,  time 
is  held  to  relate  to  the  payment  only,  and 
not  to  the  gift  itself,  and  It  confers  a  vested 
interest  on  the  testator's  death."  Adding, 
also,  "The  law  favors  the  vesting  of  estates." 
In  the  recent  case  of  Safe  Deposit  &  Trust 
Oo.  V.  Wood  (1902)  201  Pa.  427,  50  Atl.  920, 
the  rule  is  thus  stated:  "The  question  of 
vested  or  contingent  Is  not  to  be  tested  by 
the  certainty  or  uncertainty  of  obtaining  the 
actual  enjoyment;  for  that  would  make  the 
character  of  the  estate  depend,  not  upon  the 
terms  of  its  creation,  but  on  the  form  of  the 
result  Neither  does  it  depend  upon  the  de- 
feasibillty  or  the  IndefeaslbiUty  of  the  right 
of  possession,  for  many  estates  are  vested 
without  possession  as  well  as  with,  which 
are  yet  defeasible.  If  there  is  a  present 
right  to  a  future  possession  though  that  right 
may  be  .defeated  by  some  future  event,  con- 
tingent or  certain,  there  Is  nevertheless  a 
vested  estate."  And  see  Doe  v.  Considine,  6 
Wall.  458,  18  L.  Ed.  869;  Cropley  v.  Cooper, 
19  Wall.  167,  22  L.  Ed.  109. 
.  The  rule  of  law  concerning  the  vesting  of 
estates  was  thus  laid  down  by  the  House  of 
I.OTds  in  Duffleld  v.  Duffleld,  1  Dow  &  C.  311, 
in  which  .Lord  Eldon,  in  giving  his  opinion, 
expressed  the  hope  "Uiat  this  wiU  be  a  lead- 
ing case,"  as  follows:  "In  consideration  of 
these  drcnmstances,  the  judges,  from  the 
earliest  times,  were  always  Inclined  to  de- 
cide that  estates  devised  were  vested;  and  it 
has  long  been  an  established  rule  for  the 
guidance  of  the  courts  of  Westminster,  in 
construing  devises,  that  all  estates  are  to  be 
holden  to  be  vested,  except  estates  in  the 
devise  of  which  a  condition  precedent  to  the 
vesting  is  so  clearly  expressed  that  the  courts 
cannot  treat  them  as  vested  without  deciding 
in  direct  opposition  to  the  terms  of  the  will. 
If  there  be  the  least  doubt,  advantage  is  to 
be  taken  of  the  drcnmstances  occasioning 
the  doubt;  and  what  seems  to  make  a  condi- 
tion is  holden  to  have  only  the  effect  of 
postponing  the  right  of  possession."  And  this 
rule  has  frequently  been  applied  even  when 
the  time  at  which  the  estate  shall  vest  has 
been  expressed  in  the  will.  Thus  In  Taylor 
V.  Froblsher  (1852)  5  De  G.  &  Sm.  191,  the 
testator  left  the  sum  of  £1,000  in  trust  to 
pay  the  Income  to  a  daughter  for  life,  "and 
from  and  after  her  decease  upon  trust  to  pay. 


apply,  and  dispose  of  the  said  prlndpal  sum 
of  £1,000,  and  all  Interest  due  thereon,  onto, 
between,  or  amongst  all  and  every  the  child 
and  children  of  my  said  daughter  in  equal 
shares,  or  if  there  shall  be  bnt  one  snch  child, 
then  the  whole  to  «uch  oiUy  child,  to  be  a 
vested  Interest  or  vested  interests  on  their 
respectively  attaining  the  age  of  thirty  years; 
and  if  any  child  or  children  of  my  said  daugh- 
ter should  die  nnder  the  age  of  thirty  with- 
out lawful  Issue,  the  share  or  shares  of  him, 
her,  or  them  so  dying,  as  well  original  as 
accruing  by  survivorship,  shall  go  to  the  sur- 
vivors or  survivor  in  equal  shares  If  more 
than  one,  and  become  vested  at  such  ages 
or  times  as  his,  her,  or  their  original  share 
or  shares:  and  npon  this  further  trust  that 
they  my  said  trustees  do  and  shall,  after  the 
decease  \>f  my  said  daughter,  and  nntil  the 
share  or  respective  shares  of  such  child  or 
children  as  aforesaid  shall  become  vested 
and  payable  by  and  out  of  the  Interest  divi- 
dends, and  annual  proceeds  of  the  said  sum 
of  £1,000,  pay  and  apply  to  or  for  the  main- 
tenance and  education  of  the  same  child  or 
children  respectively,  such  yearly  sum  or 
sums  of  money  as  to  them  my  said  tmstees 
shall  seem  meet  not  exceeding  the  interest 
of  the  expectant  share  of  snch  child  or  chil- 
dren respectively  in  the  said  principal  sum 
of  £1,000,  and  I  hereby  direct  and  declare, 
that  in  case  all  the  children  of  my  said 
daughter  shall  die  under  the  age  of  thirty 
years  and  without  lawful  issue,  the  said 
[trustees]  •  •  •  shall  stand  possessed  of 
the  said  principal  sum  of  £1,000,  upon  trust 
to  pay  or  transfer  the  same  unto  my  said 
son  Thomas  Froblsher,  his  executors,  ad- 
ministrators and  assigns."  The  daughter, 
Ann  Taylor,  at  her  decease  left  one  son,  who 
thereafter  reached  the  age  of  30  years,  brut 
having  had  issue  another  son,  who  died  be- 
fore bis  mother,  at  the  age  of  27,  and  unmar- 
ried, the  Vice  Chancellor  said:  "The  ques- 
tion in  this  case  depends  upon  the  meaning 
which,  in  construing  this  will,  is  to  be  at- 
tached to  the  word  "vestM'  as  used  by  the 
testatrix.  *  *  *  I  consider  that  the  tes- 
tatrix in  this  will  uses  the  word  'vested'  not 
in  its  ordinary  sense,  but  in  the  sense  of  *not 
subject  to  be  divested,'  or  'indefeasible.' 
*  *  *  In  this  disposition,  as  well  as  in 
what  follows  it  the  testatrix  contemplates 
that  each  child,  before  attaining  the  age  of 
thirty  years,  was,  in  some  sense  at  least  to 
be  entitled  to  a  share  in  the  fund,  which  she 
designates  as  the  share  of  snch  child.  If 
the  child  should  die  under  thirty,  without 
issue,  his  share  is  to  go  to  the  others.  If, 
dying  under  the  age  of  thirty,  he  should  leave 
Issue,  his  share  is  not  to  go  to  the  others. 
The  original  gift  of  the  share  in  that  case 
remains  unafFected.  The  conclusion  appears 
to  me  Irresistible  that  the  testatrix  intended 
the  child  80  dying  and  leaving  issue  to  re- 
tain his  share  as  an  interest  transmissible  to 
his  representatives,  and  considered  that  he 
would  do  so  by  force  of  tbe  original  gift. 


Digitized  by 


Google 


B.L) 


BHODE  ISLAND  HOSPITAL  TBUST  CX).  t.  NOTE& 


1003 


•  •  •  So,  where  the  testatrix.  In  the  ulti- 
mate disposition,  gives  the  whole  fund  to 
Thomas  EYobisher  In  the  event  of  all  the 
children  of  Ann  Taylor  dying  under  the  age 
of  thirty  years  and  without  Issue,  she  must 
have  meant  that  to  be  the  only  event  in 
which,  under  the  previous  dispositions,  the 
fond  would  be  undisposed  of.  In  the  event 
of  an  only  child  dying  under  thirty  years  and 
leaving  issue,  the  fund  was  not  to  go  over 
to  Thomas  Froblsher;  because  the  testatrix 
considered  that  under  the  previous  disposi- 
tions the  deceased  child  took  an  absolute  in- 
terest in  the  fund.  The  object  of  the  tes- 
tatrix was  to  make  a  complete  disposition  of 
the  fund,  and  In  such  cases  the  court  always 
endeavors  to  construe  the  will  so  as  to  pre- 
vent an  intestacy  as  to  any  part  of  it.  I  con- 
sider the  meaning  of  the  will  to  be  that  all 
the  children  of  Ann  Taylw  were  to  take 
vested  interests  in  the  fund,  subject  to  be 
divested  by  their  death,  under  thirty,  without 
issue;  so  that  a  child,  on  attaining  thirty, 
and  not  before,  could  take  an  indefeasible  in- 
terest in  his  share,  and  be  entitled  to  pay- 
ment" 

The  Vice  Chancellor  later  observes  that, 
while  the  discretionary  power  given  to  the 
trustee  may  perhaps  afford  an  argument 
against  the  vesting  of  the  shares,  "on  the 
other  hand,  the  ultimate  gift  over  is  of  the 
principal  sum  only,  without  interest;  seeming 
to  show  that  the  testatrix  considered  that 
she  had  entirely  disposed  of  the  interest  by 
the  previous  dispositions."  And  In  Poole 
T.  Bott  (1853)  11  Hare,  33,  the  provisions  of 
the  will  were  as  follows:  "Upon  trust  for 
bis  fonr  sons,  John,  Thomas,  Charles,  and 
Philip,  in  equal  shares,  one  moiety  or  half 
part  of  such  shares  to  become  vested  In  and 
payable  and  transferable  to  them  respective- 
ly when  and  as  they  should  respectively  at- 
tain the  age  of  twenty-one  years,  and  the 
remaining  moiety  or  half  part  thereof  to 
become  vested  in  and  payable  and  transfera- 
ble to  them  when  and  so  soon,  as  his  young- 
est son  for  the  time  being  should  attain  the 
age  of  twenty-one  years,  provided,  and  he 
did  thereby  declare  his  will  to  be,  that  if 
any  one  or  more  of  his  said  sons  should  die 
before  the  respective  moieties  of  his  or  their 
share  or  shares  should  become  vested,  paya- 
ble, and  transferable  as  last  aforesaid,  then 
and  in  such  case  the  unvested  share  or 
shares  of  him  or  them  so  dying  should  go 
and  accrue  to  the  survivors  or  survivor,  or 
others  or  other  of  his  said  sons,  and  be 
equally  divided  amongst  them  if  more  than 
one,  share  and  share  alike;  and  the  same 
should  become  vested  and  payable  or  trans- 
ferable at  such  ages,  days,  and  times  as  his 
or  their  original  portion  or  portions  were 
thereby  directed  to  become  vested  and  pay- 
able or  transferable  as  aforesaid;  and,  in 
case  of  the  death  of  any  other  of  his  said 
sons  before  such  accruing  or  surviving  share 
or  shares  should  become  vested  as  afore- 
said, then  every  such  accruing  or  surviving 


share  should  again  be  subject  and  liable  to 
such  right,  chance,  contingency,  or  condi- 
tion, or  accrue  to  and  amongst  the  sur- 
vivors or  survivor  and  others  or  other  of 
bis  said  sons,  as  thereinbefore  is  provided 
concerning  the  said  original  portion  or  por- 
tions, or  share  or  shares.  Then  followed  pro- 
visions for  the  maintenance  of  the  sons  dur- 
ing their  minorities,  and  a  limitation  of  the 
residuary  personal  estate  In  case  all  his  safd 
sons  should  die  under  twenty-one  years  of 
age,  upon  trust  for  such  person  or  persons 
as  at  or  immediately  upon  the  decease  of  all 
his  said  sons  without  Issue  as  aforesaid 
would  be  entitled  to  his  (the  testator's)  per- 
sonal estate  under  the  statute  of  distribu- 
tion in  case  he  had  died  intestate  Immedi- 
ately after  such  failure  of  issue."  The  Vice 
Chancellor  held  that:  "Looking  at  the  whole 
will,  and  notwithstanding  the  testator  spoke 
of  the  shares  as  unvested,  and  of  the  time 
at  which  they  should  vest,  there  was  an 
immediate  devise  and  gift  of  the  several 
shares  of  the  real  and  personal  estate  to  the 
sons,  liable,  however,  to  be  devested  In  the 
events  referred  to  in  the  will." 

In  Armytage  v.  Wilkinson  (1878)  L.  R.  3 
App.  372,  the  privy  council  followed  and  ap- 
proved Taylor  v.  Froblsher  and  Poole  v.  Bott 
iu  the  decision  of  an  appeal  from  the  con- 
struction of  a  colonial  will  whose  material 
provisions  were  as  follows:  "  'I  will  and 
direct  my  said  trustees  to  stand  possessed  of 
the  securities  in  or  upon  which  the  said 
two-thirds  of  the  said  net  moneys  shall  be 
invested  as  aforesaid  in  trust  for  my  child, 
it  only  one,  or  for  all  my  children,  if  more 
than  one.  In  equal  shares,  and  so  that  the 
Interest  of  a  son  or  sons  shall  b^. absolutely 
vested  at  the  age  of  twenty-one  years,  and 
of  a  daughter  or  daughters  at  that  age  ot 
marriage,  and  so  that  the  share  or  shares, 
as  well  original  as  acrulng,  of  a  son  or  sons 
dying  under  the  age  of  twenty -one  years,  or 
of  a  daughter  or  daughters  dying  under  that 
age,  or  without  liaving  been  married,  shall  ac- 
crue to  the  other  or  others  of  my  said  children, 
and  if  more  than  one,  to  equal  shares,  and  be 
vested  as  aforesaid,  and  so  that  the  share  or 
shares,  as  well  original  as  accruing,  of  each 
daughter,  shall  be  received,  enjoyed  and  dis- 
posed of  as  her  separate  estate,  &c.  And  I 
declare  that  in  case  any  child  of  mine  being 
a  son  shall  die  under  the  age  of  twenty-one 
years  leaving  issue,  then  the  share,  as  well 
original  as  accruing,  which  the  child  so  dying 
would  have  acquired  if  he  had  lived  to  at- 
tain the  age  of  t7iventy-one  years,  shall  be 
held  by  my  trustees  upon  trusts,  and  subject 
to  provisions  in  favour  of  the  issue  of  the 
child  of  mine  so  dying  correspon&ing  with 
the  trusts  and  provisions  hereinbefore  con- 
tained in  favour  of  my  child  and  children, 
and  on  the  failure  of  such  trusts  and  provi- 
sions shall  be  disposable  as  if  this  declara- 
tion had  not  been  inserted.  •  •  •  But 
if  no  object  of  the  trusts  hereinbefore  declar- 
ed concerning  the  said  two-third  parts  of  the 
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said  net  moaeys  shall  acqalre  an  absolotely 
vested  Interest,  then,  If  my  said  wife  shall 
be  living  at  the  time  of  the  failure  of  the 
said  trusts,  the  said  two-thirds  parts  of  the 
said  net  moneys  and  the  Investments  thereof 
shall  be  in  trust  for  her  absolutely;  but  if  my 
said  wife  shall  not  then  be  living,  the  same 
shall  be  In  trust  for  sach  of  the  children 
of  my  brothers  •  •  •  and  of  my  broth- 
ers-in-law •  •  •  as  shall  be  living-  at 
such  last-mentioned  time,  in  equal  shares, 
the  share  of  each  of  such  children  being  a 
male  to  vest  at  the  age  of  twenty-one  years, 
and  being  a  female  at  that  age  or  marriage.' 
This  disposition  is  followed  by  a  clause  for 
maintenance  and  advancement  on  the  fol- 
lowing terms:  'I  declare  that  my  said  tru»- 
tees  shall  have  power  to  apply  the  whole 
or  any  part  of  the  annual  Income  to  which 
each  or  any  object,  being  a  minor,  or  the 
respective  trusts  and  provisions  hereinbefore 
contained  shall  be  entitled,  or  presumptively 
entitled,  in  or  towards  the  maintenance  and 
education  or  otherwise  for  the  benefit  of 
such  object  during  minority,  whether  such 
object  being  a  female  shall  be  married  or  not, 
and  the  unapplied  incomes  shall  be  accu- 
mulated, and  the  accumulation  thereof  shall 
be  liable  to  be  applied  in  like  manner,  and, 
subject  to  such  Uability,  shall  be  deemed  ac- 
cretions to  the  capital  whence  the  same  in- 
come arose,  and  that  my  said  trustees  shall 
also  have  power  to  apply  any  part  not  ex- 
ceeding one-third  of  the  capital  to  iwhlcb 
each  or  any  male  object  of  the  same  respec- 
tive trusts  shall  be  entitled  or  presimiptlve- 
iy  entitled,  in  or  towards  the  establishntent 
or  adv&ncement  in  the  world  of  such  ob- 
ject' "  It  was  there  decided,  npon  the  <ines- 
tlon  whether  the  interests  given  to  the  chil- 
dren were  vested  or  oontingent,  as  followst 
"Their  lordships  are  of  optnion  that  these 
interests  were  at  the  date  of  the  testator's 
death  vested,  though  subject  in  certain  events 
to  be  divested;"  and  npon  the  provision  for 
the  accumulation  .of  unapplied  income  it  is 
said:  "This  last  provision  points  distinctly 
to  the  ascertainment  and  vesting  in  Interest 
of  the  original  share  of  each  child  from  the 
*  date  of  the  testator's  death."  And  see,  also, 
to  the  same  effect,  In  re  E^mondson's  Es- 
tate, h.  R.  5  Bq.  389,  and  In  re  Baxter's 
Tmsts,  10  Jar.  (N.  S.)  845,  and  Berkeley  v. 
Swlnbame,  16  Sim.  279;  Phlpps  v.  Ackers, 
9  Gl.  &  F.  583  (In  which  the  House  of  Lords 
also  affirmed  Bromfield  v.  Crowder,  1  Bos. 
&  Pnl.  N.  R.  313,  in  the  same  trlblmal). 
Phlpps  V.  A<^ers  was  followed  In  Whltter  v. 
Bremridge,  L.  R.  2  Eq.  736,  and  in  Finch  v. 
Lane,  L.  R.  10  Eq.  601. 

In  like  manner  the  courts  of  this  country 
favor  such  a  construction  of  a  wDl  as  will 
create  a  vested,  rather  than  a  contingent,  es- 
tate. Says  Mr.  Justice  Gray,  speaking  for 
the  Supreme  Court  of  the  United  States  in 
McArthur  v.  Scott,  113  U.  S.  378,  5  Sup.  Ct. 
H60,  28  L.  Ed.  1016:  "For  many  reasons,  not 
thei  least  of  which  are  that  testators  usually 


have  in  niind  the  actual  enjoyment,  rather 
than  the  technical  ownership,  of  their  prop- 
erty, and  that  sonnd  policy  as  well  as  prac- 
tical convenience  requires  that  titles  should 
be  vested  at  the  earliest  period,  it  has  long 
been  a  settled  role  of  constmctlon  in  the 
courts  of  England  and  America  that  estates, 
legal  or  equitable^  given  by  will,  should  al- 
ways be  regarded  as  vesting  immediately,  nn- 
lesg  the  testator  has  by  very  clear  'words 
manifested  an  intention  that  they  should  be 
contingent  upon  a  future  event."  And  In 
Ross  V.  Nettleton,  24  R.  I.,  at  page  127.  52 
Atl.  677,  this  court  held  "that  the  law  farora 
the  vesting  of  estates  immediately  npon  the 
death  of  the  testator,  and  will  not  regard  the 
remainder  as  being  contingent,  in  the  ab- 
sence of  a  clear  Intent  on  the  part  of  the 
testator  to  that  effect";  citing  cases.  Says 
Mr.  Justice  Story,  in  delivering  the  opinion 
of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Rhode  Island  m  Sisson  v.  Sea- 
bury,  1  Sumn.  239,  Fed.  CaS.  No.  12.913: 
"The  general  mle  is  that  In  construing  wills 
the  intention  of  the  testator  Is  the  pole  star 
to  guide  and  govern  the  com^"  It  Is  obvi- 
ous, too,  that  the  intent  of  the  testator  most 
be  gathered  from  the  whole  will,  and  It 
therefore  becomes  necessary  In  the  first 
place^  to  consider  the  language  he  has  nsed 
in  that  instrument,  and  then  to  consider  the 
legal  effect  thereof  as  adjudicated  in  slnfiilsr 
cases. 

A  special  fond  is  Set  apart  at  once  from 
the  testator's  estate,  and  given  in  trust  to 
pay  from  the  net  Income  thereof  $1,000  year- 
ly to  the  testator's  sister  dnring  life,  "and  the 
residue  of  said  net  income,  or  so  mnch  there- 
of as  the  finance  committee  for  the  time  be- 
ing' ot  said  trust  company  shall  deem  ad- 
visable, to  pay  to  or  apply  to  the  nse  or  bene- 
fit and  education  of  my  said  gramfsflU  ontU 
he  shall  attain  the  age  of  twenty-one  years." 
Between  21  and  25  the  whole  of  the  net  In- 
come is  to  be  paid  to  Samuel  Noyea  Douglas 
"for  his  own  use."  "And  npon  his  attaining 
the  age  of  twenty-five  years,  my  said  trustee 
shall  pay  over  to  htm,  my  said  grandson, 
the  whole  of  this  fnnd  and  all  accnmnlatlons 
thereof  that  may  then  be  remaining  In  the 
hands  of  my  said  trustee,  for  his  own  abso- 
lute use."  In  the  event  of  the  death  of  Sam- 
uel Noyes  Douglas  before  the  age  of  2S  years, 
and  without  issue,  there  follows  a  gift  over 
of  "isaid  fund"  io  the  residuary  legatees.  It 
Is  contended  by  the  residuary  legatees  that 
the  words  "said  fund"  signify  in  law  the 
fond  and  the  accumulations  of  income,  which 
are  not  to  be  paid  to  Samuel  Noyes  Douglas 
until  he  reaches  the  age  of  25  years,  while 
the  executed  contends  that  the  gift,  being 
only  of  "said  fund,"  'without  mentioning  the 
accumulations  of  income,  is  to  be  limited  to 
the  principal  only  of  the  fund  expressly  so 
given,  In  view,  of  the  express  mention  of  the 
accumulations  which  are  to  be  paid  to  Sam- 
uel Noyes  Douglas  at  the  age  of  26.  The  lat- 
ter contention  is  certainly  strengthened  by 
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the  sncceedlng  clause,  providing  for  the  reser- 
yatlon  of  "so  much  of  this  trast  fund"  as  may 
be  necessary  to  pay  the  annuity  to  Mary 
Noyes  during  her  life,  "and  upon  her  de- 
cease shall  pay ,  oVer  the  principal  of  thla 
fund  80  retained,  with  all  accumulations 
thereof,  In  the  same  manner  as  Is  hereinbe- 
fore provided  respecting  the  residue  of  this 
fnnd  as  the  contingencies  thereinbefore  pro- 
Tided  for  may  exist  at  the  time  of  the  de- 
cease of  my  said  sister,"  Inasmuch  as  the  ac- 
cumulations of  Income  on  the  Mary  Noyes 
trust  fnnd  are  speclflcally  given  over  to  the 
residuary  legatees  on  her  death,  and  the 
omission  to  mention  the  accumulations  oh 
the  bequest  over  to  the  residuary  legatees  of 
the  "said  fund"  in  the  event  of  the  death  of 
Samuel  Noyes  Douglas  before  the  age  of  21, 
as  well  as  the  specific  devise  of  the  accumu- 
lations to  Samuel  Noyes  Douglas  at  25,  clear- 
ly indicate  that  when  the  testator  Intended 
accumulations  to  go  to  the  residuary  legatees 
he  said  so  explicitly.  Indeed,  In  the  event 
that  Samuel  Noyes  Douglas  had  reached  the 
age  of  25  before  the  death  of  Mary  Noyes, 
the  Mary  Noyes  trust  fund  must  of  necessity 
have  been  composed  wholly  of  the  principal 
M  the  orlglHat  fond.  Inasmuch  as  th6  accumu- 
lations on  that  fnnd  were  payable  to  Samuel 
Noyes  Douglas  at  25: 

It  Is,  however,  ititjngly  urged  that  the  pro- 
vision in  evetrt  of  Samuel  Noyes  Douglas  dy- 
ing before  the  Age  of  21  constitutes  a  condi- 
tional devise,  and  that  it  Is  not  natural  to 
suppose  that  the  testator  Intended  that  the 
principal  of  the  fund  should  go  over  Into  the 
resldnum  and  the  accumulations  of  Income 
from  the  same  filnd  should  go  elsewherei.  If 
the  language  of  the  Instrument  In  respect  of 
the  distinction  apparently  In  the  mind  of  the 
testator  concerning  the  fund  and  the  accumu- 
lations of  tncone  from  the  fond  as  evidenced 
by  the  specific  provisions  as  to  income  in 
two  cases  And  the  omission  of  reference  to 
fncome  in  the  third  case  he  not  a  sufficient 
reply  to  this  objection,  it  ma^  also  be  urged 
that  to  iHrtd  the  devise  to  Samuel  Noyes 
Douglas  to  be  contingent  upon  his  attaining 
the  age  of  26  renders  tiugatory  this  very  de- 
vise over  to  the  residuary'  legatees  in  the 
event  of  his  decease  before  the  age  of  25, 
since,  if  it  is  a  contingent  bequest  only,  it 
would  Immediately  pass  to  the  residuary 
legatees,  In  the  event  of  bis  death,  by  the 
general  residuary  clause,  without  further  and 
Specific  provlsidn  therefor;  thus  violating  an- 
other wen-establiShed  rule  of  construction 
that  effect  should  be  given,  If  possible,  to 
every  provision  in  the  Instrument  under  con- 
sideration. Indeed,  the  propriety  and  neces- 
sity of  this  clause  only  arises  upon  holding 
that  the  testator  himself  considered  that  he 
had  given  a  vested  estate  in  this  fnnd  to 
Samuel  Noyes  Douglas,  which  he  must  spe- 
cifically divest  by  an  express  devise  over  to 
the  residuary  legatees  in  the  event  of  the 
death  of  Samuel  Noyes  Douglas  before  the 
age  of  25.    The  necessary  implication  is  that 


all  the  income  is  the  property  of  Samuel 
Noyes  Douglas  as  separated  from  the  prin- 
cipal fund,  since  all  that  is  left  to  the  trus- 
tees is  to  determine  in  what  manner  it  may 
be  best  employed  for  him — whether  by  pay- 
ing it  all  to  him,  ot  by  expending  only  a  por- 
tion of  it  for  his  maintenance  and  education. 

Add  it  is  to  be  observed,  also,  that  both 
the  right  of  enjoyment  of  the  income,  snb- 
Ject  to  the  discretion  of  the  trustee  as  to  tlie 
amount  necessary  for  maintenance  and  ed- 
ucation under  the  age  of  21,  and  absolutely 
thereafter,  is  given  to  Samuel  Noyes  Douglas, 
and  that  the  trustee  cannot  appropriate  any 
accumulations  of  income  for  any  other  pur- 
pose, or  pay  the  same  to  any  other  person, 
but  must  hold  the  same  for  his  benefit,  to 
be  paid  him  at  the  age  of  25;  so  tliat  the 
trustee  is  not  endowed  with  any  legatory 
power,  but  is  simply  dlr^ted  at  a  specific 
time  to  pay  iwhat  the  testator  had  given,  and 
only  deposited  with  the  trustee  to  pay. 
And,  more  than  this,  in  the  event  of  the  de- 
cease of  Samuel  NoveS  Douglas,  whether 
before  or  after  the  age  of  21  years,  there  is 
recognized  in  htm  In  this  clause  a  continu- 
ing capacity  of  transmission  at  all  times  to 
his  Issue,  even  in  the  event  of  the  failure 
of  the  contingency  upon  the  happening  of 
which  it  it  claimed  that  the  estate  vested 
in  him,  and  that  the  devise  over  to  the  resid- 
uary legatees  does-  not  take  effect  unleiss 
Samuel  Noyes  Douglas  shall  decease  without 
issue.  Dying  under  26,  without  Issne,  the 
fnnd  is  to  go  to  the  residuary  legatees;  but 
dying  under  26,  learvtog  issue,  the  f  dnd  is  not 
to  go  to  the  residuary  legatees,  but  the  orlg>- 
inal  gift  of  the  fund  to  him  in  that  cane  re- 
mains unaffected.  So  that  it  is  aecessary 
to  consider  such  accnmAlated  income  as  Im- 
mediately  vested  in  right,  though  not  tn^  pos- 
session— ^"Debitnm  in  preesenti  solttendma  In 
future" — and  to  consider  such  a  capacity  of 
transmission  to  issue  as  lAconsistent  with  the 
original  creation  of  a  contingent  Interest  to 
the  estate  so  transmitted,  and  as  necessarily 
indicating  the  creatton  of  a  Tested  interest 
therein. 

Again,  ii  is  urged  that  the  amount  of  the 
income  to  be  paid  Samuel  Noyes  Douglas 
until  he  is  21  is  discretionary  with  the  trus- 
tee; and  hence  it  Is  argued  that  the  toter- 
est  of  Samuel  Noyes  Douglas  to  the  fond 
was  a  contingent,  and  not  a  vested,  inter- 
est The  exact  language  of  the  devise  is  as 
follows:  "The  residue  of  said  net  Income. 
or  so  mnch  thereof  as  the  B^ance  Oommit- 
fee  for  the  time  being  of  said  Tmst  Com- 
pany shall  deem  advisable  to  pay  to  or  apply 
to  the  use  or  benefit  and  education  of  my 
said  Grandson  untit  he  attains  the  age  of 
twenty-one  years."  Upon  this  ph>vision  the 
language  of  Jessel,  M.  R.,  in  Fox  v.  Fox 
a875)  L.  R.  19  Eq.  286,  Is  entirely  Id  point: 
"The  first  question  is  whether  a  gift  con- 
tained to  a  direction  to  pay  to  legatees  on  sit- 
taining  a  certain  age,  followed  by  a  gift 
of  the  Interest  for  matotenance,  is  vested?" 
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And  then,  continuing:  "There  still  remains 
the  difficulty  that  the  gift  here  Is  not  a  gift 
of  the  whole  Income  absolutely  for  mainte- 
nance. There  Is  a  discretionary  power  to 
apply  the  whole  Income,  or  so  much  as  the 
trustees  may  think  proper,  and  the  question 
is  whether  that  is  a  gift  of  the  whole  In* 
terest  within  the  rule  as  laid  down  In  Wat- 
son T.  Hayes,  6  Myl.  &  Cr.  125,  and  the 
other  cases  I  have  referred  ta  On  that 
point  Harrison  v.  Grlmwood,  12  Beav.  192, 
is  a  distinct  authority.  There  the  legacy 
was  given  to  a  class,  followed  by  a  direction, 
during  the  minority  of  the  members  of  the 
class,  to  apply  the  interest,  <or  a  competent 
portion  thereof,'  for  maintenance;  and  the 
court  held  the  legacy  was  vested.  Lord 
Langdale  does  not  appear  to  have  consid- 
ered the  Indication  of  Intention  derived  from 
the  direction  to  pay  the  whole  Income  as 
affected  by  the  words  enabling  the  trustees 
to  apply  a  competent  portion  for  mainte- 
nance. He  treated  It  as  a  gift  of  the  whole 
Income,  followed  by  a  discretion  to  apply 
less  ^than  the  whole  Income;  and  that  ap- 
pears to  me  to  be  a  rational  view.  Being 
opposed  to  the  frittering  away  of  general 
rules,  and  thinking  that  such  rules,  so  long 
as  they  remain  rules,  ought  to  be  followed, 
I  hold  that  a  gift  contained  In  a  direction  to 
pay  and  divide  amongst  a  class  at  a  speciflc 
age,  followed  by  a  direction  to  apply  the 
whole  income  for  maintenance  in  the  mean- 
time, 1b  vested,  and  not  the  less  so  because 
there  Is  a  discretion  conferred  on  the  trus- 
tees to  apply  less  than  the  whole  income  for 
that  purpose.  I  also  think  that  the  gift  over. 
If  not  conclusive  on  the  question,  certainly 
aids  the  construction  adopted  by  ..ie." 

Counsel  for  the  residuary  legatees  have 
cited  upon  their  brief  numerous  English  cas- 
es seeking  to  show  that  Fox  v.  Fox,  supra, 
was  opposed  to  earlier  decisions,  and  that 
the  later  decisions  In  England  upon  this  ques- 
tion were  also  In  opposition  to  Fox  v.  Fox, 
the  latest  case  cited  being  In  re  WIntle  (1896) 
75  L.  T.  (N.  S.)  207,  and  cases  there  cited. 
But  in  that  case  there  was  no  gift  over,  and 
North,  3.,  says  that  In  Fox  v.  Fox  "there 
was  a  gift  over,  which  would  have  been  conr 
elusive  as  to  the  construction,  but  Jessel,  M. 
B.,  decided  the  case  on  the  construction  of 
the  clause  I  have  read,  and  It  would  be  un- 
fair to  treat  his  remarks  as  mere  obiter  dicta, 
and  the  case  as  having  been  decided  on  the 
subsequent  clause  becapse  that  clause  would 
have  put  the  matter  beyond  question."  But 
In  the  case  at  bar  there  Is  also  a  gift  over. 
A  later  case  than  In  re  WIntle  Is  Tumey  v. 
Turney  (1899)  2  Ch.  Dlv.  739,  In  which  Lind- 
ley,  M.  R.,  says  of  Fox  v.  Fox  (page  747): 
"I  am  by  no  means  satisfied  that  Fox  v.  Fox 
was  wrongly  decided.  So  far  as  I  have  con- 
sidered it,  my  Impression  Is  that  the  decision 
Is  very  good  sense  and  very  good  law;"  and 
Jeune,  J.,  concurs  In  this  approval,  saying: 
"With  regard  to  the  authorities,  after  read- 
ing Fox  T.  Fox,  It  appears  to  me  to  contain 


a  very  careful  review  of  the  prior  autbori- 
ties,  and,  so  far  as  I  am  able  to  express  an 
opinion,  I  agree  with  the  view  taken  by  Jes- 
sel, M.  R.,  that  there  Is  to  be  gathered  from 
the  earlier  cases  a  general- rule,  and  that  role 
appears  to  me  to  be  founded  on  good  sense. 
So  far.  therefore,  from  thinking  that  Fox  t. 
Fox   ought   to   be   treated    as   overruled,    I 
should  be  glad  to  think  that  It  is  established 
as  law."    And  In  the  still  later  case  of  Goss- 
ling  V.   Elcock    [1902]   1  Ch.   Dlv.  945.    Mr. 
Justice   £3ady,   while   holding   that  the   vUl 
then  before  the  court  did  not  give  a  vested 
Interest  in  one  John  Tom  Gossllng,  observes 
that  Fox  V.  Fox,  though  dissented  from  in 
Re  WIntle,  supra,  "was  nevertheless  recently 
approved  by  the  Court  of  Appeals  in  Re  Tur- 
ney," supra,  and  continues:    "The  actual  de- 
cision In  Fox  v.  Fox  l8  not  <q;)posed  to  the 
opinion  wblcta  I  have  formed  In  the  present 
case,  as  there  the  power  given  to  the  trus- 
tees was  to  apply  from  time  to  time  the  in- 
come of  the  presumptive  share  of  each  child, 
or   so   much   thereof  as  the   trustee   might 
think  proper  for  his  maintenance  and  educa- 
tion, until  such  share  should  become  pay- 
able.    It  was  not  the  case  of  a  power  to 
apply  the  Income  of  an  entire  fund  In  the 
maintenance  of  several  objects."    And  on  ap- 
peal, in  1903  (1  Ch.  Dlv.  448),  it  was  held  in 
Gossllng  V.  Elcock,  supra,  that  the  language 
there  used  created  a  vested,  and  not  a  con- 
tingent. Interest  In  John  Tom  Gossllng;   Cbl- 
Ilns,  M.  R.,  saying  that  "there  Is  no  further 
difficulty  in  the  case,  because  It  Is  admitted 
that  the  rule  In  Hanson  v.  Graham,  6  Yes. 
239,  applies."    But  Hanson  v.  Graham  Is  dt- 
ed  and  relied  upon  In  Fox  v.  Fox,  and  Rom- 
er,  L.  J.,  concurs  with  the  Master  of  the 
Rolls  In  his  construction  of  the  will  In  'ques- 
tion, while  approving  the  statement  of  the 
law  made  by  Mr.  Justice  Eady  below;  say- 
ing:   "I  agree.    We  are  really  not  differing 
from  my  Brother  Swlnfen  £!ady  on  any  ques- 
tion of  principle,  but  simply  on  a  small  point 
concerning  the  construction  of  a   very  pe- 
culiar will."    While  the  provisions  of  the  will 
In  Gossllng  v.  Elcock  are  hot  the  same  as 
the  provisions  of  the  will  now  before  us,  yet 
these  decisions  are  pertinent  as  expressing 
the  approval  of  the  rule  of  law  laid  down  In 
Fox  V.  Fox. 

Two  years  prior  to  the  decision  of  Fox  v. 
Fox,  supra,  the  Supreme  Court  of  the  United 
States,  citing  both  Hanson  v.  Graham,  su- 
pra, and  In  re  Hart's  Trusts,  S  De  Gex  & 
J.  202,  also  cited  in  Fox  v.  Fox,  In  the  case 
of  Cropley  v.  Cooper,  19  Wall.  174,  22  L.  Ed. 
109,  thus  declared:  "Where  a  bequest  Is 
given  by  a  direction  to  pay  when  the  legatee 
attains  to  a  certain  age,  and  the  interest  of 
the  fnnd  is  given  to  him  In  the  meantime, 
this  shows  that  a  present  gift  was  Intended, 
and  the  legacy  vests  In  Interest  at  the  death 
of  the  testator."  And  the  court  says  (page 
176)  that  the  doctrine  of  Boraston's  Case,  3 
Co.  Rep.  21,  which  related  to  real  property, 
"has  been  applied  by  American   courts  to 
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beqnests  of  personalty."  In  Bland  r.  Wil- 
liams, 8  M.  &  K.  411,  tlie  rule  a>  to  vesting 
was  ttana  declared  by  Leacb.  M.  R.:  "Wtietli- 
er  in  a  gift  of  tills  nature  the  time  of  vest- 
ing is  postponed,  or  only  the  time  of  pay- 
ment, depends  altogether  upon  the  whole 
contot  of  the  will.  If  the  gift  over  is  sim- 
ply  upon  the  death  under  twenty-four,  then 
the  gift  could  not  vest  befwe  that  age.  In 
this  case  the  gift  over  is  not  simply  upon 
the  death  under  twenty-four,  but,  upon  the 
death  under  twenty-four  without  leaving  is- 
sue. If  upon  a  death  under  twenty-four,  at 
whatever  age  issue  was  left,  then  the  gift 
over  is  not  to  take  place.  It  is,  in  effect, 
therefore,  a  vested  interest  with  an  execu- 
tory devise  over  in  case  of  death  under  twen- 
ty-four without  leaving  issue.  All  the  cases 
upon  the  subject  except  the  one  before  Lord 
Olfford  [Bull  V.  Prltcbard,  1  Russ.  213]  are 
reconcilable  with  this  distinction." 

The  recent  case  of  Smith  et  al.  v.  Parsons 
(1895)  146  N.  Y.  116,  40  N.  B.  786,  is  closely 
allied  to  the  case  at  bar.  The  clause  of  the 
will  in  question  was  as  follows:  "I  author- 
ise and  empower  my  executors  to  divide  the 
other  one  equal  half  part  or  share  of  my 
estate  into  as  many  equal  shares  as  I  may 
leave  children  me  surviving,  and  to  invest 
and  re-invest  each  share,  and  to  collect  and 
receive  the  interest  of  each  share,  and  to  ap- 
ply the  same,  or  so  much  thereof  as  they 
may  deem  necessary  to  the  use  of  the  child 
for  whom  said  share  is  intended,  and  to 
accumulate  the  remainder  of  said  income 
until  the  said  child  shall  attain  the  age  of 
twenty-one  years,  or  sooner  die,  and  upon 
such  child  attaining  the  age  of  twenty-one 
years,  to  pay  over  all  accumulations  of  such 
income  to  such  child  and  thereafter  to  aj^ly 
the  income  and  interest  of  such  share  to  the 
use  of  such  ctiild  during  the  remainder  of  his 
or  her  natural  life;  and  upon  the  death  of 
such  child  before  or  after  Us  or  her  at- 
taining the  age  of  twenty-one  years,  to  as- 
sign, transfer  and  set  over  such  share  to  the 
children,  if  any,  of  such  child,  the  issue  of  a 
deceased  child  to  take  the  share  the  parent 
would  have  taken  If  living,  and  in  case  of 
the  death  of  any  child  of  mine  leaving  no 
issue  mm  or  her  surviving,  to  assign,  transfer 
and  set  over  the  share  intended  for  such 
Child  to  my  then  surviving  issue,  by  repre- 
sentation and  not  per  capita." 

The  Court  of  Appeals,  speaking  by  Mr. 
Justice  Bartlett,  said:  "The  daughter  Mar- 
tha died  under  age,  intestate  and  unmarried, 
leaving  her  sister,  Rosalie,  surviving,  an  in- 
fant under  the  age  of  fourteen.  At  the  time 
Martha  died  the  accumulations  of  income 
upon  her  share  of  the  trust  estate  amounted 
to  nearly  thirty-seven  thousand  dollars, 
which  is  claimed  by  her  mother,  as  adminis- 
tratrix of  her  estate,  and  is  also  claimed  by 
the  guardian  ad  litem  of  Rosalie,  her  sur- 
viving sister.  The  single  question  presented 
by  this  appeal  is  whether  the  accumulations 
of  income  upon  Martha's  share  vested  as  they 


were  paid  in,  or  was  the  vesting  postponed 
until  she  attained  the  age  of  twenty-one 
years?  This  precise  point  has  never  been 
directly  passed  upon  by  this  court,  and  the 
opposing  views  of  learned  counsel  have  t>een 
fully  presented.  So  long  as  both  of  bis 
daughters  lived  neither  had  any  interest  In 
the  principal  of  the  estate.  Until  she  at- 
tained her  majority  she  was  entitled  to  so 
mudi  of  the  income  of  her  trust  as  was  nec- 
essary in  the  Judgment  of  the  trustees,  and 
the  remainder  was  to  he  accumulated  until 
she  attained  the  age  of  twenty-one  years. 
At  that  time  she  was  entitled  to  all  accumu- 
lations of  income,  and  thereafter  received  the 
income  of  the  principal  sum  during  lifa 
If  her  slater  died  before  or  after  attain- 
ing the  age  of  twenty-one  years,  leaving  no 
issue,  the  trustees  were  directed  'to  assign, 
transfer,  and  set  over  the  share  intended  for 
such  child  to  my  then  surviving  issue,'  etc. 
The  learned  counsel  for  the  aK>e]lant  in- 
sists that  the  words,  'the  share  intended  for 
such  child,'  carry  with  them  the  income  not 
used  during  minority,  and  that  the  true 
meaning  of  the  will  is  that  the  income  was 
designed  for  the  use  of  the  infant  during 
minority,  and  the  surplus  was  intended  for 
her  if  she  reached  majority,  but  not  other- 
wise; that  until  she  attained  her  majority 
she  bad  only  a  presumptive  or  conditional 
right  to  the  income.  We  are  unable  to  adopt 
this  view,  but,  taking  the.  wbole  will  to- 
gether, we  think  it  was  the  intention  of  the 
testator  that  all  accumulations  of  income 
during  infancy  should  vest  at  once,  and  only 
tbe  time  of  payment  or  enjoyment  was  post- 
I)oned  until  majority.  It  was  obviously  the 
intention  of  the  testator  to  discriminate  be- 
tween principal  and  income.  If  a  child  died, 
the  principal  of  her  share  passed  to  her  Is- 
sue, or  to  testator's  other  Issue,  or  to  col- 
laterals, but  tbe  income  was  dealt  with  as 
a  distinct  fund.  Until  a  child  died,  she  took 
absolutely  the  entire  income  of  her  share. 
When  the  testator,  in  tbe  event  of  a  child's 
death,  directed  transfer  of  the  share,*  be 
employed  accurate  language  used  in  other 
portions  of  the  will  to  descril)e  the  principal 
sum."  And  see  Kimball  v.  Gro<^er,  68  Me. 
263;  Smith  y.  Campbell,  75  Hun,  165,  26 
N.  Y.  Supp.  1087. 

There  remains  the  further  objection  on 
tbe  part  of  tbe  residuary  legatees  that  the 
postponement  of  tbe  payment  over  of  the 
principal  until  the  age  of  25  years  indicates 
a  postponement  of  the  time  of  vesting  until 
that  age  has  been  reached,  and  that  a  con- 
tingent interest  only  existed  meanwhile.  The 
contention  is  not  without  force,  but  a  bu£9- 
cient  answer  may  be  found  in  the  weil- 
recognized  principle  that  an  interest  may  be 
vested  in  right,  though  not  in  Immediate  pos- 
session. 

But  it  is  also  contended  that,  inasmudi  as 
the  accumulations  are  not  specifically  men- 
tioned in  the  devise  over  to  the  residuary 
legatees,  there  is  an  intestacy  In  that  re- 
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specL  Of  this  contention  it  la  sufficient  to 
say,  In  the  words  of  Sir  Elchard  Pepper  Ar- 
den.  Master  of  the  Bolls,  In  Booth  v.  Booth, 
4  Ves.  Jr.  p.  407:  "Every  Intendment  is  to  be 
made  against  holding  a  man  to  die  intestate, 
who  sits  down  to  dispose  of  the  residue  of 
Ills  property." 

Upon  mature  consideration  of  the  language 
of  the  will,  showing  an  immediate  separa- 
tion of  this  fund  from  the  corpus  of  the  es- 
tate, and  the  appointment  of  a  trustee  for  and 
the  gift  of  interim  income  to  Samuel  NoyeB 
Douglas,  the  language  used  in  the  derise 
orer,  the  strong  presumption  in  favor  of 
veeted  as  opposed  to  contingent  interests,  the 
decisions  of  ttie  courts  upon  the  rules  of 
construction  applicable  In  similar  cases,  as 
well  as  of  the  objections  urged  against  the 
creation  of  a  vested  interest  in  the  case  be- 
fore the  court,  we  are  of  the  opinion  that 
Samuel  Noyes  Douglas  toolc  a  vested  inter- 
est in  the  fund  in  question,  subject  to  be  de- 
vested upon  his  death,  without  issue,  under 
the  age  of  26  years,  and  that  upon  his  so 
dying  all  the  accumulated  income  of  said 
fund  became  a  part  of  his  estate,  and  should 
be  paid  by  said  trustee  to  his  executor. 

In  further  support  of  the  conclusion  to 
which  we  have  arrived,  the  following  de- 
cisions are  in  point:  Bayard  v.  Atlcins,  10 
Pa.  16;  Collier's  Will,  40  Mo.  287;  Fisher 
V.  Johnson,  38  N.  J.  Eq.  46;  Dusenberry  y. 
Johnson  (1900)  69  N.  J.  Eq.  336,  45  AtL  103; 
Plaenker  v.  Smith  (1902)  62  Atl.  (Md.)  606; 
Harris  v.  Cook  (Mo.  App.)  71  S.  W.  1126; 
Felton  V.  Sawyer,  41  N.  H.  202 ;  Chew's  Ap- 
peal, 37  Pa.  29;  Provenchere's  Appeal,  67 
Pa.  463;  Watkins  v.  Quarles,  23  Ark.  188; 
Baker  v.  HcLeod,  79  Wis.  684,  48  N.  W. 
657;  Murtha  v.  Wilcox,  47  App.  Div. 
526,  62  N.  Y.  Supp.  481;  Van  Wyck  v. 
Bloodgood,  1  Bradf.  (N.  X.)  166;  Weston  y. 
Weston,  125  Mass.  268;  Zartman  ▼.  Dlt- 
mars,  37  App.  Dlv.  173,  65  N.  Y.  Supp.  908; 
In  re  House's  Estate,  9  Hare,  649;  Dundas 
V.  Wolfe  Murray,  1  H.  &  M.  425;  Lister  v. 
Bradley,  1  Hare,  10;  Fonnereau  v.  Fonner- 
eau,  1  Veg.  118;  Potts  v.  Atherton,  28  I* 
J.  Oh.  486 ;  Harrison  v.  Grlmwood,  12  Beav. 
192;  Eccles  v.  Blrkett,  4  De  G.  &  S.  105; 
Be  Dowue's  Trust,  28  L.  T.  688;  In  re  Buun, 
Isaacson  v.  Webster,  16  Ch.  Dlv.  47;  Bird 
V.  Maybury,  83  Beav.  351 ;  Pcarman  v.  Pear- 
man,  S3  Beav.  396;  Hammond  v.  Maule,  1 
GoU.  281;  Bree  v.  Perfect,  1  Coll.  128;  In 
re  Peek's  Trusts,  L.  R.  16  Eq.  221,  comment- 
ed upon  by  Jessel,  M.  R.,  in  Boldlng  v. 
Strugnell,  24  W.  R.  839;  Murray  v.  Adden- 
brook,  4  Buss.  407;  In  re  Smith's  Will,  20 
Beav.  197 ;  Doe  d.  DoUey  v.  Ward,  1  Per.  & 
Dav.  568;  Hanson  v.  Graliain,  6  Yes.  Jr. 
230;  Doe  d.  Roake  v.  Nowell,  1  M.  &  S.  327; 
Andrew  v.  Andrew,  L.  B.  1  Ch.  p.  417; 
Goodtitle  v.  Whitby,  1  Burr,  228;  In  re 
Bevan's  Trusts,  L.  R.  84  Ch.  716;  Davies 
v.  Fisher,  5  Beav.  201;  B^ease  v.  Burgh, 
2  Beav.  221 ;   Josselyn  v.  Josselyn,  9  Sim.  63. 

This  conclusion  disposes  of  all  claims  aris- 


ing from  the  contention  of  ttie  intestacy  of 
the  testator  as  tp  such. income,  and  leaves 
next  to  be  considered  the  question  whether 
the  Interest  falling  dua  and  dividends  de- 
clared next  after  the  death  of  Samuel  Noyes 
Douglas  should  be  apportioned.  Sections  39 
and  46,  c.  208,  Gen.  Laws  1806.  ars  as  fol- 
lows: 

"Sec  89.  If  the  pwson  entitled  to  such  an- 
nuity, use,  rent,  income,  or  interest  dies,  or 
if  sudi  contingent  event  happens  before  tlie 
termination  of  a  year  from  the  time  when  the 
whole  of  the  annual  amount  for  the  preceding 
year  has  become  due,  such  annuity,  use,  rent. 
Income,  or  interest  for  the  then  current  year 
shall  be  apportioned,  and  such  person  or  his 
representatives  shall  be  entitled  to  receive  a 
proportionate  part  thereof,  unless  it  is  others 
wise  provided  in  such  will  or  instrument." 

"Sec.  45.  This  chapter  and  the  provisions 
thereof  shall  not  extend  to  any  will  made  and 
executed  prior  to  the  first  day  of  February, 
eighteen  hundred  ninety-six,  exc^t  as  to 
those  provisions  hereof  which  contain  sub- 
stantially the  same  provisions  of  any  statute 
of  this  state  existing  at  the  time  of  the  mak- 
ing and  execution  of  such  will  and  applicable 
thereto;  but  the  law  in.  force  at  the  time  of 
the  execution  of  such  will  made  and  executed 
prior  to  said  date  shall  govern  tlie  same. 
And  every  will  which  shall,  on  or  after  said 
first  day  of  February,  be  re-executed  or  re- 
vived by  any  codicil,  shall  for  the  purposes 
of  this  chapter  be  deemed  to  have  been  made 
at  the  time  at  which  the  same  shall  be  so  re- 
executed  or  revived." 

But  the  win  in  question  bears  date  March 
4,  1885,  and  the  last  codicil  thereto  was  exe- 
cuted December  17,  1886,  and  consequently 
these  provisions  do  not  apply.  It  follows 
that  under  the  general  rule  prevailing  prior 
to  the  taking  effect  of  the  statute  the  interest 
falling  due  prior  to  the  death  of  Samuel 
Noyes  Douglas,  October  33,  1902.  is  to  be  ap- 
portioned and  paid  to  his  executor,  but  that 
there  is  to  be  no  amwrttonment  of  dividends. 

The  othor  residuary  legatees  contend  that 
they  are  entitied  to  the  share  of  tlie  fund 
which  would  have  come  to  Frederi<^  Spoon- 
er  had  he  survived  the  death  of  Samuel 
Noyes  Douglas,  by  virtue  of  this  provlsloa 
relative  to  the  residuary  legatees,  viz.:  "And 
if  either  shall  have  theretofore  deceased  leav- 
ing no  Issue  then  living,  then  the  share  of 
such  deceased  i^all  be  divided  equally  be- 
tween the  otiiers  of  them  then  living  or  their 
issue  as  the  case  may  be  pa:  stirpes  and  not 
per  capita  to  their  own  use  forever."  Th» 
decisive  point  in  this  clause  is  as  to  the  mean- 
ing of  the  word  "theretofore."  'The  oontcai- 
tfon  of  the  administrator  of  Frederick  Spoon- 
er  Is  that  reference  is  thereby  made  to  the 
death  of  the  testator,  and  the  opposing  con- 
tention Is  that  the  time  of  distrlbatton  is  In- 
tended. We  are  of  the  opinion  that  the  lat- 
ter contention  Is  the  correct  one.  A  vested 
Interest  being  given  to  Samuel  Noyes  Doug- 
las from  the  death  of  the  testator  of  necessity 
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taaplies  tbat  tbe  won}  "theretofore"  most  ; 
refer  to  tlie  period  of  tUstilbutlon,  at  wbidi  ; 
time  only  ibe  residuary  legatees  would  be-  i 
oome  entitled.    Tbls  view  Is  strengtbeoed  by  ' 
tbe  direction  to  jwy  over  tbe  fund  "Imme- 
diately  upon  bis  decease,"  tbus  seemingly 
emphasising  tbe  time  of  tbe  decease  of  tbe 
grandson  as  the  period  of  distribution.    And 
sec  Ctaafee  t.  Maker,  17  R.  I.  746,  24  Atl.  773. 
We  are  accordingly  of  the  opioion  that  up- 
on tbe  death  of  Frederick  Spooner,  without 
Issue,   before  the  death  of  Samuel  Moyes 
Douglas,  the  residuary  legatees  survlTlng  at 
the  time  of  tbe  4estb  of  tbe  latter  became 
entitled  to  all  the  residuary  estate. 

STINESS,  a  J.  (dissenting).  I  am  unable 
to  concur  with  that  part  of  the  opinion  of  the 
court  which  holds  that  Samuel  Noyes  Doug- 
las to(A  a  vested  interest  In  the  Income  which 
bad  accumulated  prior  to  his  reaching  the 
age  of  21  years.  The  will  provides  that  tlie 
original  fund  "and  all  accumulations  there- 
or'  should  be  paid  to  him  on  his  reaching  tbe 
age  of  25  years;  but  if  be  should  die  before 
reaching  that  age,  without  issue,  then  "said 
fund"  should  go  into  the  testator's  residuary 
estate.  To  my  mind,  tbe  mtIH  binds  the  ac- 
cumulations during  the  grandson's  minorlly 
with  the  priociiMil  by  the  use  of  the  words 
"this  fund  and  all  accumulations  thereof," 
thus  making  a  new  fund,  referred  to  in  tbe 
will  as  "said  fund,"  which  was  to  be  held  by 
the  trustees  until  the  grandson  reached  the 
age  of  25  years.  On  tbe  ^und  so  constituted 
be  was  to  receive  tbe  full  Income.  If  he 
reached  the  ai^  of  25  years,  it  was  to  be  bis; 
if  he  did  not,  it  was  to  go  to  his  issue.  If  any, 
or  to  the  residuary  legatees.  I  see  no  room 
for  the  construction  that  there  was  a  vested 
Interest,  with  simply  postponement  in  the 
time  of  payment,  because,  unless  Samuel 
Noyes  Douglas  lived  to  tbe  age  of  25,  he  was 
not  to  take  at  all,  and  his  issue,  if  any,  were 
not  to  take  through  him,  but  under  tbe  will. 
It  was,  therefore,  a  contingent  interest,  since 
It  was  uncertain  whether  Samuel  Noyes 
Douglas  would  be  entitled  to  tbe  fund-  The 
case  seems  to  be  one  like  Watson  v.  Woods, 
3  R.  I.  226;  Bailey  v.  Hoppln,  12  R.  I.  560; 
R.  I.  Hospital  Trust  Co.  v.  Harris,  20  R.  I. 
408,  39  Atl.  750;  and  Melcher,  Petitioner,  24 
R.  I.  575,  54  Atl.  379.  It  is  not  disputed  that 
tbe  rule  of  these  cases  applies  to  the  original 
fund,  and  If,  as  I  think,  the  will  adds  tbe  ac- 
cumulations to  it  as  a  new  fund,  it  must  a^ 
ply  to  the  accumulations  of  Income  during 
the  period  of  the  grandson's  minority  as  well. 


(2«  R.  I.  tTE) 

STATE  V.  CHAPPELU 

(Supreme  Court  of  Rhode  Island.    Sept  18, 

1904.) 

oorsrs  —  asststant  JtrsrrcE— STATtrrts— cow- 

STBUCriON— WABRANI<— AlrtHORITT    TO    ISSUE 

— siqi;atube— i^sB  op  appointment. 
1.  Under  Gen.  Laws  1806,  c.  228,  {  11,  pro- 
minf  that  ^very  justice  of  a  (Uatrlct  fourt 
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having  no  dark  may  appoint  an  assistant  ins- 
tioe  from  among  the  justices  of  tbe  peace  in  the 

district,  with  power  at  any  time  tO'  revoke  the 
appointment,  and  that  whenever  the  jastice 
shall  be  absent,  or  unable  to  serve,  his  duties 
shall  l>e  performed  by  the  assistant,  the  fact 
that  the  assistant  justice  is  not  mentioned  in 
the  chapter  on  the  criminal  jurisdiction  of  dis- 
trict courts  does  not  deprive  him  of  the  power 
to  issue  a  warrant 

2.  'fb.e  fact  that  a  warrant  issued  by  an  as- 
sistant justice  does  not  show  on  its  face  that 
the  justice  is  absent,  or  unable  to  serve  by 
reason  of  sickness,  does  not  affect  the  validity 
therec^. 

3.  The  fact  that  a  warrant  issued  by  an  as- 
sistant justice  was  signed  by  him  as  such  does 
not  affect  the  validity  thereof,  notwithstanding 
Oen.  Laws  1896,  c.  229,  {g  84,  35,  providing 
that  a  justice  may  authorise  a  justice  of  the 
peace  within  his  district  to  issue  warrants  re- 
turnable to  the  district  court,  and  that  the  war- 
rant in  such  case  shall  l>e  signed  as  "jostioa  of 
the  peace  authorized  to  issue  warrants." 

4.  The  statute  also  provides  tliat  the  .as- 
sistant justice  may  serve  until  bis  authority 
is  revoked.  Held,  that  the  appointment  of  an 
assistant  jnstioe  does  not  lapse  merely  iiecause 
he  enters  on  a  new  term  of  office  as  justice  of 
the  peace  while  having  the  appointment  of  as- 
sistant jastice,  in  view  of  Gen.  Laws  1896,  c. 
25,  H  2,  4,  6,  7,  providing  that  justices  may  act 
for  the  period  of  30  days  after  the  expiration  of 
their  term  of  ofiSce  as  defined  in  chapter  24,  U 
7,  8,  thus  making  the  office  of  justice  of  the 
peace  a  practically  continuous  one  when  there 
is  a  reappointment 

W.  Scott  Chappell,  Jr.,  was  prosecuted  for 
crime.  Case  certified  to  appellate  division  on 
a  motion  to  quash.    Motion  denied. 

Argued  before  STINESS,  0.  J.,  and  DOUG- 
LAS and  DUBOIS,  JJ. 

James  C.  Collins,  Jr.,  for  complainant. 
Joseph  0.  Moore,  for  defendant 

STINESS,  G.  J.  This  case  Is  certlfled  to 
08  on  a  motion  to  anash  becaose  tbe  warrant 
was  not  properly  issued.  The  complaint  was 
made  to  an  assistant  justice  of  the  Third 
judicial  district,  and  tbe  warrant  was  issued 
and  signed  by  him. as  such  assistant  Jastice. 
Tbe  objections  to  the  warrant  are  (1)  that 
the  assistant  jnstioe  bad  no  legal  auttioElty 
to  Issue  tbe  warrant;  (2)  that  it  was  not 
signed  as  the  statute  requires;  (8)  that  at 
the  time  of  tbe  complaint  there  was  no  as- 
sistant Justice  In  said  district  legally  ap- 
pointed or  qualified. 

Tbe  provision  for  the  appointment  of  an 
assistant  justice  is  in.  Gen.  Laws  1896,  c. 
228,  t  11,  the  statute  relating  to  tbe  civil 
Jurlsdlctlmi  of  district  courts.  The  provi- 
sion is  that  every  Justice  of  a  district  court 
having  no  clerk  may  appolAt,  from  among 
tbe  justices  of  the  peace  in  tbe  district,  an 
assistant  justice,  with  power  at  any  time 
to  revoke  such  appointment  and  whenever 
such  Justice  sliall  be  absent  or  unable  to 
serve  by  reason  of  sickness,  bis  duties  shall 
be  performed  by  such  assistant  Justice.  The 
respondent  claims  that  under  this  provision 
the  assistant  Justice  has  no  authority  to  Is- 
sne  a  warrant  It  Is  true  that  tbe  provision 
appears  only  In  the  chapter  on  clvli  jurisdlc- 
tion;  tbat  the  assistai^t  Ju»tlc«  la  mentioned 
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In  that  chapter,  and  is  not  mentioned  in  the 
chapter  on  the  criminal  Jurisdiction  of  dis- 
trict courts;  and  that  express  authority  to 
issue  warrants  is  not  stated.  Still  the  evi- 
dent Implication  is  that  he  has  that  power. 
The  statute  provides  for  a  temporary  Ina- 
bility of  a  Justice  to  act,  and  says  that  the 
assistant  shall  perform  his  duties;  in  other 
words,  that  he  shall  act  in  the  place  of  the 
Justice,  and  be  the  Justice  for  the  time  be- 
ing. One  of  the  duties  of  the  Justice  Is  to 
receive  complaints  and  Issue  warrants.  Un- 
less there  Is  some  limitation  elsewhere, '  the 
assistant  can  do  all  that  the  Justice  can  do. 
No  such  limitation  appears,  except  the  fact 
that  an  assistant  is  not  mentioned  in  the 
chapter  on  criminal  Jurisdiction.  Is  he,  then, 
limited  to  civil  business?  We  do  not  think 
that  the  statute  shows  that  intent;  but  the 
contrary.  Chapter  228,  §  16,  provides  that 
when  a  Justice,  assistant  Justice,  or  clerk 
acting  as  Justice  is  a  party  or  Interested  in 
any  proceeding,  civil  or  criminal,  he  shall 
be  disqualified  from  sitting;  and.  In  section 
17,  that  the  same  officers  shall  keep  a  docket 
of  all  proceedings,  civil  or  criminal,  entered 
or  bad  in  the  coiurt,  and  shall  note  the  deci- 
sion In  the  docket  against  each  case;  and  in 
criminal  cases  the  fine  or  imprisonment  to 
which  the  defendant  may  be  sentenced.  By 
section  18  be  is  to  record  the  decisions;  by 
section  19,  to  tax  costs  in  cases,  civil  or 
criminal;  and,  by  section  20,  to  receive  fines 
and  costs  In  criminal  cases.  It  thus  appears 
that  the  assistant  is  to  perform  duties  of  the 
justice  in  criminal  cases,  and  it  follows  that, 
there  being  no  limitation,  he  Is  to  perform 
all  duties  of  the  Justice,  and  so  may  Issue 
warrants. 

It  is  further  claimed  under  this  point  that, 
as  the  assistant  has  authority  only  when  the 
justice  is  "absent  or  unable  to  serve  by  rea- 
son of  sickness,"  the  fact  of  such  Inability 
should  appear  on  the  face  of  the  warrant, 
and  that  It  does  not  so  appear.  In  Ck>m.  v. 
Bmsle,  146  Mass.  117,  13  M.  B.  878,  it  was 
held  that,  where  a  statute  provided  that  a 
justice  or  special  Justice  of  a  police  or  dis- 
trict court  could  receive  complalats  and  is- 
sue warrants  when  the  court  was  not  In 
session,  a  Justice  has  authority  to  do  such 
acts,  and  it  will  be  presumed  that  be  acted 
under  that  authority.  In  CJom.  v.  Brown, 
158  Mass.  168,  33  N.  E.  341,  where  a  special 
Justice  acted,  and  the  complaint  and  war- 
rant did  not  state  that  he  was  acting  at  the 
request  of  the  Justice,  the  complaint  and 
warrant  were  sustained.  Both  of  these  ob- 
jections to  the  present  warrant  are  insuffi- 
cient. 

The  respondent  further  claims  that  the 
warrant  signed  by  the  assistant  justice  was 
not  properly  signed.  Under  Gen.  Laws  1896, 
c.  229,  if  34,  35,  a  justice  may  authorize 
justices  of  the  peace  within  his  district  to 
issue  warrants  returnable  to  the  district 
court,  and  in  such  case  they  shall  be  signed 
as  "Justice  of  the  peace  authorized  to  Is- 


sue warrants."  A  justice  of  the  peace  au- 
thorized to  Issue  warrants  Is  not  an  assist- 
ant Justice.  The  assistant  justice  holds  a 
special  office,  by  virtue  of  which  he  may  Is- 
sue warrants.  He  is  not,  therefore,  within 
the  class  of  those  justices  of  the  peace  au- 
thorized to  Issue  warrants,  and  required  to 
sign  as  such  by  the  statute.  His  signature 
as  assistant  justice  was  proper.  Oom.  v. 
Mosher,  134  Mass.  226. 

The  defendant  further  claims  that  the 
appointment  of  the  assistant  Justice  had 
lapsed.  The  tenure  of  a  district  Judge  is 
three  years,  and  he  may  appoint  an  assistant 
who  must  be  a  Justice  of  the  peace  when  ap- 
pointed, to  act  as  assistant  until  his  authori^ 
ty  Is  revoked.  Justices  of  the  peace  have  a 
yearly  tenure,  and  hence  the  respondent 
claims  that  the  appointment  of  the  assist- 
ant could  not  extend  beyond  the  time  for 
which  be  then  held  the  office  as  Justice  of 
the  peace,  and  that  a  reappointment  as  Jus- 
tice of  the  peace  would  require  a  reappoint- 
ment as  assistant  Justice.  Oen.  Laws  1886, 
c.  228,  {  11,  provides  that  the  assistant  jus- 
tice may  serve  until  his  authority  Is  re- 
voked by  the  justice  of  the  district  court. 
In  this  case  we  are  not  called  upon  to  say 
what  the  effect  would  be  If  the  assistant 
ceased  to  be  a  Justice  of  the  peace,  because 
here  the  assistant  Justice  continaed  to  be  a 
justice  of  the  peace.  The  question,  there- 
fore. Is  whether  he  should  be  regarded  as  be- 
ing continuously  in  office  or  as  a  new  officer. . 
Oen.  Laws  1896,  c.  24,  §S  7,  8,  provide  that 
the  Governor  may  appoint  justices  of  the 
peace  and  notaries  public,  who  shall  hold 
office  until  the  1st  day  of  July  of  the  year 
next  succeeding  the  date  of  appointment;  and 
chapter  25,  §S  2,  4,  6,  7,  provide  that  they 
may  act  for  the  period  of  30  days  there- 
after without  a  new  engagement,  but  that  a 
certificate  of  engagement  by  those  reappoint- 
ed shall  be  filed  with  the  Secretary  of  State 
within  30  days  after  the  date  of  the  com- 
mission. The  apparent  purpose  of  these  pro- 
visions is  to  carry  along  the  office  so  that 
there  will  be  no  lapse,  as  there  might  be  if 
the  term  of  office  ended  absolutely  on  July 
1st  and  a  new  commission  and  engagement 
thereon  could  not  be  secured  on  that  day. 
It  Is,  therefore,  a  practically  continuous  office 
when  there  Is  a  reappointment  We  are 
therefore  of  opinion  that  so  long  as  the  ap- 
pointment as  assistant  justice  is  not  revoked, 
a  new  appointment  is  not  required  at  the 
expiration  of  a  term  as  Justice  of  the  peace, 
when  the  latter  is  renewed. 

The  motion  to  quash  is  overruled. 


(71 17.  J.  u  ns) 
STATE  ▼.  ROSA. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  7.  1904.) 

WITNESS — CBEDIBrLmr— ■VIDERCK. 

1.  The  fact  that  a  witness,  when  testi^ing 
on  a  former  occasion  respecting  the  same  inter- 
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view  to  which  his  evidence  Is  now  directed, 
omitted  to  mention  an  important  incident  which 
he  now  narrates,  may  be  shown  for  the  purpose 
of  affectingf  his  credibility,  notwithstanding  any 
explanation  which  he  may  give  for  the  dis- 
crepancy, and  a  judicial  instruction  to  the  jury 
to  disregard  the  discrepancy  because  of  the  ex- 
planation is  erroneous. 

2.  The  fact  that  a  witness  for  the  state,  who 
testifies  to  circumstances  tending  to  convict  the 
defendant,  knows  that  he  himself  is  officially 
accused  of  the  crime  for  which  the  defendant  ia 
being  tried,  may  be  shown  by  the  defendant  for 
the  purpose  of  affecting  the  credibility  of  the 
witness. 

(Syllabus  by  the  Conrt) 

Error  to  Court  of  Oyer  and  Terminer,  Ber- 
gen County. 

Jerry  Rosa  was  convicted  of  murder,  and 
brings  error.    Reversed. 

Ernest  Koester,  Pros,  of  Fleas,  for  the 
State.    Peter  W,  Stagg,  for  defendant 

DIXON,  J.  On  the  night  of  February  28, 
1904,  two  Italians,  known  by  the  names  of 
"Demetrlo"  and  "Benedetto,"  were  shot  and 
killed  In  Lodl,  Bergen  county.  At  the  last 
April  term  of  the  Bergen  oyer  defendant, 
Rosa,  was  convicted  of  murder  In  the  first 
degree  for  the  killing  of  Demetrlo.  At  the 
trial  the  testimony  produced  on  behalf  of  ttao 
state  tended  to  prove  that  about  6  o'clock  in 
the  evening  of  February  28th  some  quarrel- 
some words  had  passed  between  the  defend- 
ant and  Benedetto  In  the  house  where  Ben- 
edetto and  Demetrlo  boarded;  that  between 
8  and  9  o'clock  the  defendant  and  another 
Italian,  known  as  "Frank,"  had  called  at  the 
same  house.  Inquiring  for  Demetrlo  and  Ben- 
edetto, but  had  not  found  them;  and  that 
between  9  and  10  o'clock  the  defendant  and 
Frank  were  in  the  defendant's  boarding 
hou^e,  where  the  defendant  was  declaring 
his  puri>08e  to  go  out  and  find  the  other  two 
men,  while  Frank  was  remonstrating  with 
him.  The  shooting  took  place  about  11 
o'clock,  near  Demetrio's  boarding  house.  An 
important  witness  to  the  scene  between 
Frank  and  the  defendant  at  the  tatter's 
boarding  bouse  was  Umberto  Fomoracd, 
and  on  direct  examination  for  the  state  he 
testified  that  the  defendant  then  asked 
Frank,  "Have  yon  got  a  (holding  his  hand 
In  the  position  of  a  man  grasping  a  revolver 
and  moving  the  forefinger  as  If  pulling  the 
trigger)?"  to  which  Frank  replied,  "No,  I 
don't  have  anything."  This  question  thus 
put  by  -word  and  gesture  was,  of  course,  very 
significant  respecting  the  intention  of  the  de- 
fendant, but  was  not  observed  by  either  of 
the  two  other  witnesses  who  were  present  at 
the  time.  The  record  shows  that  before  the 
trial  now  under  review  the  defendant  had 
been  on  trial  for  mnrder  (presumably  for  the 
murder  of  Benedetto),  and  the  witness  Um- 
berto on  bis  present  cross-examination  tes- 
tified that  he  was  a  witness  on  the  previous 
trial,  but  then  forgot  to  tell  about  this  mo- 
tion of  the  defendant's  finger,  adding,  In  re- 
sponse to  a  question  put  by  the  courts  that 


he  was  not  questioned  about  It  In  charg- 
ing the  Jury  on  this  subject  the  learned  Jus- 
tice Instructed  them  as  follows:  "It  is  need- 
less to  say  that  his  omission  to  mention  this 
clrciunstance  when  testifying  on  a  former 
occasion,  no  question  having  been  asked  that 
would  elicit  the  information,  ought  not  to  be 
considered  as  affecting  bis  credibility."  The 
defendant  having  caused  the  entire  record 
of  the  proceedings  to  be  returned  with  his 
writ  of  error,  pursuant  to  section  136  of  the 
Criminal  Procedure  act  (P.  L.  1898,  p.  915), 
complains  of  the  foregoing  instruction  as 
having  done  him  manifest  wrong  and  injury. 

We  think  this  complaint  Is  well  founded. 
The  mere  fact  that  the  witness  said  he  was 
not  questioned  about  the  occurrence  should 
not  preclude  the  Jury  from  considering  wheth- 
er his  failure  to  mention  it  affected  his  cred- 
ibility. The  circumstances  of  the  case  ren- 
der It  probable  that  this  same  scene  was  the 
subject  of  his  former  examination,  and  his 
declartlon  that  when  previously  testifying  he 
forgot  to  tell  about  it  Implies  that  there  was 
a  proper  opportunity  for  telling  it  If  It  had 
been  present  In  bis  mind.  That  such  an  oc- 
currence, -appealing  as  it  would  both  to  the 
eye  and  to  the  ear,  and  so  significant  of  a 
mischievous  purpose,  was  absent  from  his 
recollection  under  the  conditions  suggested, 
certainly  deserved  the  consideration  of  the 
Jury  when  deciding  whether  his  testimony 
alone  was  adequate  proof  of  Its  reality.  This 
misdirection  In  the  charge  prejudiced  the  de- 
fendant In  maintaining  his  defense  on  the 
merits,  and  under  the  statute  requires  us  to 
order  a  new  trial. 

One  of  the  state's  witnesses,  named  Oontl, 
testified  that  while  In  the  Jail  where  the  de- 
fendant was  confined  he  overheard  the  lat- 
ter telling  two  other  prisoners  that  he  (the 
defendant)  had  shot  Benedetto  and  DemeMo. 
On  cross-examination  of  this  witness  by  Mr. 
Stagg,  the  defendant's  counsel,  the  record 
presents  the  following:  "Q.  You  were  arrest- 
ed at  the  same  time  that  Jerry  was  arrested, 
were  you  not  on  this  charge?  The  Court: 
What  has  that  got  to  do  with  It  Mr.  Stagg? 
Mr.  Stagg:  The  question  was  asked  In  the 
other  case.  The  (Tonrt:  A  charge  of  crime 
does  not  affect  the  credibility  of  the  witness. 
There  Is  no  law  for  it,  and  no  common  sense 
for  It  The  fact  that  he  has  been  accused 
of  crime  does  not  affect  his  credibility.  Mr. 
Stagg:  He  Is  charged  with  tiie  same  crime, 
and  It  seems  to  me  that  It  affects  his  credi- 
bility. The  Court:  Tou  might  accuse  him 
ot  this  crime,  but  that  does  not  affect  his 
credibility  in  any  proper  sense,  and  ought  not 
to  be  taken  into  consideration.  In  showing 
how  he  came  to  be  In  Jail.  (To  which  ruling 
of  the  court  the  defendant's  counsel  prays  an 
exception,  and  it  Is  sealed  accordingly.)"  We 
think  this  exception  was  well  taken.  It  ap- 
pears by  the  record  that  Conti  was  confined 
In  the  county  Jail  for  some  undisclosed  rea- 
son from  the  day  after  the  shooting  until  his 
examination  at  this  trial,  and  if.  In  answer- 
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Ing  the  Question  above  quoted,  he  bad  ad- 
mitted that  he  had  been  arrested  on  a  cbarge 
of  the  very  crime  for  which  the  defendant 
was  being  tried,  a  motive  might  have  been 
found  for  his  fabrication  of  testimony  to  con- 
vict the  defendant,  and  thus  to  exonerate 
himself.  While,  of  course,  a  mere  charge  of 
crime,  disconnected  with  the  subject  unaer 
investigation,  does  not  afFect  the  credibility 
of  a  witness,  the  fact  that  a  witness  knows 
himself  to  be  officially  accused  of  the  crime 
which  bis  evidence  tends  to  fasten  upon  an- 
other person  cannot  be  overlooked  in  consid- 
ering whether  he  is  free  from  every  infla- 
ence  that  might  lead  to  falsehood.  The  con- 
viction of  this  defendant  for  a  mnrder  per- 
petrated by  a  single  shot  wonid  be  likely  to 
end  all  search  for  the  murderer,  while  his 
acquittal  might  revive  and  stimulate  Inve^ 
ligation  of  other  suspected  persons,  and  the 
defendant  had  the  legal  right  to  put  tn  evi- 
dence the  grounds  on  which  It  could  be  ar- 
gued before  the  jury  that  this  thought  In  the 
mind  of  tbe  witness  Impaired  his  credibility. 
This  reason  for  allowing  the  question  was 
sufficiently,  although  in  general  terms,  pre- 
sented by  counsel,  and  its  exclusion  was  in- 
jurious to  the  defendant  npon  the  merits  of 
the  case. 

Without  adverting  to  other  objecttons  urg- 
ed against  the  conviction,  we  conclude  that 
on  tbe  srrounds  alMve  stated  tbe  judgment 
should  be  reversed,  and  a  new  trial  ordered. 


cn  N.  J.  L,  MS) 

STATE  V.  HOFFMAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Oct  11,  1901.) 

OBARD  JUBOBS— QUALIFICATIONS— OBJECTIONS. 

1.  The  statutory  qnalifications  of  fraud  jurors 
and  petit  jurors  are  now  prescribed  by  the  pro- 
visions of  section  6  of  the'  jury  act  of  March  27, 
18T4  (Kev.  St.  1874,  p.  372),  as  modified  by  an 
amendment  of  April  21,  ;1876  (Gen.  St  p.  1853), 
and  for  the  lack  of  aoy  such  qualifications  a 
right  to  chollenee  is  expressly  given.  The  pro- 
viso to  section  6,  that  no  exception  to  any  snch 
juror,  because  of  the  lack  of  such  qualification, 
shall  be  allowed  after  he  is  sworn,  applies  to 
grand  jurors. 

2.  An  objection  to  a  grand  juror  because  he 
was  over  the  statutory  age  cannot  be  allowed, 
when  made  after  he  was  sworn,  by  a  motion  to 
quash  tbe  indictment,  upon  proof  of  the  fact. 

(Syllabus  by  the  Court) 

Error  to  Court  of  Quarter  Sessions,  Olou- 
cester  County. 

John  Hoffnuui  was  convicted  of  an  illegal 
sale  of  liquors,  and  brings  oror.    Affirmed. 

Robert  S.  Clymer,  fOr  plaintiff  in  error. 
Lewis  Starr,  for  defendant  in  error. 

MAGTE,  (Chancellor.  This  writ  brings  up 
a  Judgment  of  the  Supreme  <3ourt  affirming 
the  conviction  of  plaintiff  in  error,  in  the 
Gloucester  quarter  sessions,  upon  an  indict- 
ment for  the  illegal  sale  of  liquor.    Tbe  case 

H  L  See  Qrand  Jury,  vol.  U,  Cent.  Dix.  S  6L 


was  presented  to  the  Supreme  Court  spon  a 
writ  of  error  and  assignments  of  error.  Tbe 
"entire  record"  of  the  trial  was  not  brongbt 
up,  under  section  136  of  tbe  criminal  pro- 
cedure act  of  1898  (Laws  1898,  p.  915).  The 
sole  groiihd  for  reversal  disclosed  by  the  ar- 
gument in  this  court  is  founded  on  tbe  fifth 
assignment  of  error  challenging  the  refusal 
of  the  trial  court  to  quash  the  indictment. 
Tbe  bill  of  exceptions  returned  with  the  writ 
of  error  shows  that,  upon  a  motion  to  qnash 
the  indictment  in  the  quarter  sessions,  plain- 
tiff in  error  was  permitted  to  introduce  evi- 
dence, and  one  of  the  grand  jury  of  tbe  term 
at  which  the  indictment  was  presented,  be- 
ing called  as  a  witness,  testified  that  he  was 
over  the  age  of  65  years  for  three  years 
prior  to  tbe  meeting  of  the  grand  jury.  The 
motion  was  denied,  and  an  exception  was 
sealed  to  such  denial  The  only  contention 
in  the  Supreme  Court  was  that  the  quarter 
sessions  erred  In  refuslnft  to  quash  tbe  In- 
dictment. The  Supreme  Court  sustained  the 
action  of  the  quarter  sessions,  and  error  in 
that  respect  is  alone  relied  on  here. 

It  has  -been  repeatedly  declared  by  onr 
courts  that  a  motion  to  quash  an  indictment 
ia  addressed  to  the  discretion  of  the  court, 
and  is  not  ex  debito  Justltte.  State  v.  Ha- 
geman,  18  N.  J.  Law,  814 ;  State  v.  Dayton, 
28  N.  J.  Law,  40,  53  Am.  Dec.  270;  Proctor 
V.  State,  66  N.  J.  Law,  472,  26  AtL  804; 
State  T.  Beard,  26  M.  J.  Law,  884  This 
must  be  consldeted  as  settled  law  in  respect 
to  all  moitions  to  quash  grbimded  upon  tiie 
alleged  Inmifflcieiicy  of  tbe  enlarges  in  the  U»- 
dlctment  to  support  a  judgment  of  ooorle- 
tlou,  dnd  it  has  been  questioned  in  tills  court 
Whether  an  a^signmeut  Of  error  directed  to 
mx<ax  a  refusal  can  draw  the  d^ects  of  the 
indictment  into  review  when  no  demurrer  or 
motion  in  atrest  of  Judgment  has  been  fai- 
terposed.  Bfoschell  v.  State,  63  N.  J.  L<aw. 
498,  22  Atl.  60;  Paries  v.  State,'  62  N.  J. 
Law,  664,  43  Atl.  62. 

But  the  motion  to  quash  in  this  case  was 
BOt  made  npon  any  defects  or  insufficiencies 
appearing  on  the  face  of  the  indictment,  or 
ea  tbe  record,  but  on  -an  alleged  defect  dis- 
closed by  evidence  produced  before  tbe  court. 
In  aibbs  &  Stanton  v.  State,  4S  N.  J.  lanr, 
S79,  46  Am.  Rtp.  782,  the  Supreme  (3onrt  had 
before  it  a  record  of  oonvlctioB,  which  dis- 
closed that  the  defendants  in  the  sessions 
had  Interposed  a  plea  In  abatement  to  the  in- 
dictment, and  therein  charged  ill  will  and 
malice  on  the  part  of  some  of  the  grand 
jurors,  and  malicious  misconduct  of  tbe  sher- 
iff in  selecting  the  grand  Jury ;  that  the  pros- 
ecutor had  demurred  to  tbe  plea,  and  the 
sessions  had  sustained  the  demurrer.  It 
was  assumed  that  the  facts  presented  by  tiie 
plea  would  have  furnished  good  ground  for 
a  challenge  to  the  array,  and  a  challenge  to 
each  of  the  grand  jurors  named.  But  it  was 
settled  (Chief  Justice  Beasley  writing  the 
opinion  of  the  court)  that  such  facts  could 
not  be  presented  by  a  plea  of  abatement,  and 
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tbat  the  demurrer  to  that  plea  had  been 
properly  sustained  In  the  court  below.  But 
the  learned  Chief  Justice  proceeded  to  de- 
clare tbat  the  relief  of  the  defendants  could 
have  been  obtained  either  by  a  challenge  be- 
fore the  indictment  was  found  or  by  a  mo- 
tion to  quash  afterwards.  Strictly  speak- 
ing, the  dictum  was  not  required  for  the  de- 
cision of  the  case,  whidi  was  entirely  dis- 
posed of  by  the  approval  of  the  action  of  the 
trial  court  in  sustaining  the  demurrer,  and 
by  the  further  conclusion  expressed  that,  U 
the  '"legal  flaw"  contended  for  existed  It 
would  not  result  In  a  reversal  of  the  convic- 
tion, because  the  record  showed  that  the  de- 
fendants were  convicted  uiK>n  their  own  con- 
fession ;  and  that  therefore  the  alleged  error 
iiad  not  prejudiced  them  in  maintaining  their 
defense  on  the  merits,  within  the  meaning 
of  section  88  of  the  criminal  procedure  act 
then  in  force.  The  judgment  in  that  case 
was  affirmed  in  this  court  upon  the  opinion 
delivered  In  the  Supreme  Court  It  does  not 
appear  that  it  was  Intended  to  approve  the 
doctrine-  that  grou];id  for  a  challenge  of  a 
grand  juror  could  be  presented  and  consid- 
ered on  a  motion  to  quash  an  indictment 
The  question  was  not  argued  in  this  case, 
and  no  opinion  need  be  expressed  thereon, 
as  we  find,  assuming  the  right  to  maintain 
such  a  challenge  in  general,  the  challenge 
here  relied  upon  was  presented  too  late. 

The  rule  of  the  common  law  which  re- 
qnires  grand  jurors  to  be  "probi  at  legales 
homini"  (2  Hale,  P.  0.  154)  was  early  sup- 
planted in  this  state  by  legislative  provisions 
fixing  the  qualifications  of  grand  jurors.  By 
the  provisions  of  section  2  of  the  "act  rela- 
tive to  juries  and  verdicts,"  passed  Novem- 
ber 10.  1797  (Paterson's  Laws,  p.  259),  every 
grand  juror  was  required  to  be  a  citizen  of 
tbe  state,  a  resident  of  the  county,  above  21 
and  under  65  years  of  age,  and  having  free- 
bold  In  lands.  Lack  of  the  required  qualifi- 
cations was  expressly  declared  to  be  good 
cause  of  challenge.  By  the  provisions  of  sec- 
tion 7  of  the  same  act  the  qualifications  of 
petit  Jurors  were  also  prescribed,  and  tbe 
lack  of  the  required  qnaliflcations  was  also 
inade  good  cause  of  challenge,  with  a  pro- 
viso, however,  tbat  no  exception  to  a  petit 
jnror  on  account  of  citizenship,  estate,  age,  or 
other  legal  disability  should  be  allowed  after 
be  was  sworn.  These  provisions  were  re-en- 
actied  in  identical  terms  In  section  2  and  sec- 
tion 7  of  the  "act  relative  to  juries  and  ver- 
dicts," approved  April  17,  1848  (Bev.  St 
1847,  p.  965). 

Tbe  requirement  of  a  freehold  qualification 
was  eliminated  with  respect  to  both  grand  and 
petit  jurors  by  tbe  "act  to  abolish  the  freehold 
qnaliflcations,"  approved  February  28,  1851 
(Laws  1851,  p.  93).  The  act  of  1846  was  re- 
pealed by  section  76  of  the  general  repealer  of 
tbe  Reylslon,  approved  March  27,  1874  (Rev. 
St  1875,  p.  147).  The  provisions  of  section  2 
and  section  7  of  tbat  act  were  consolidated 
Jn  flection  6  of  the  "act  concerning  jnrlea," 


approved  March  27,  1874  (Rev.  SK.  1874,  p^ 
S72),  the  language  of  which  Is  as  follows: 
"(0)  Every  person  flnmmoned  as  a  grand  ju- 
ror In  any  court  of  this  state,  and  every  petit 
jnrot  returned  for  tbe  trial  of  any  action 
or  suit  of  a  civil  or  criminal  nature,  shall  be 
a  citizen  of  this  state  and  resident  within 
the  county  from  which  be  sball  be  taken, 
and  above  the  age  of  twenty-one  and  under 
the  age  of  sixty-five  years ;  and  if  any  per- 
son who  la  not  so  qualified,  shall  be  sum- 
tnoned  as  a  grand  juror  or  aa  a  juror  on  tbe 
trial  of  any  such  action  In  any  of  tbe  courts 
Of  tbU  state,  it  sball  be  good  cause  of  chal- 
lenge to  SHCh  juror,  wbo  shall  be  discharged 
upon  such  challenge  being  verified  according 
to  law,  or  on  his  oath  or  affirmation  in  sup- 
port thereof;  provided  that  no  exception  to 
any  mwAi  juror  on  account  of  bis  citizenship, 
or  age,  or  any  other  legal  disability,  shall  be 
allowed  after  he  la  sworn  or  affirmed."  By 
a  supplement  to  the  act  last  mentioned,  ap- 
proved April  21,  1876  (Oen.  St  p.  185S),  an 
additional  cause  of  challenge  was  added,  im- 
material to  tbe  present  inquiry. 

The  proviso  which,  in  the  acts  of  1797  and 
1848,  limited  objections  for  the  lack  of  the 
prescribed  qualifications  of  petit  jurors  to 
the  period  before  the  juror  was  sworn,  is,  by 
the  language  of  section  6  of  tbe  revised  act 
now  In  force,  made  applicable  both  to  grand 
and  petit  Jurors.  The  language  of  tbe  sec- 
tion gives  a  4tellenge  on  that  ground  to  any 
dng  summoned  as  a  gtttnA  juror,  or  as  a  ju- 
ror on  the  trial  of  any  action.  When  the 
proviso  then  declares  tbat  no  exception  to 
"any  such  juror,"  on  account  of  lack  «f  tbe 
prescribed  qualifications,  shall  be  allowed 
after  tbe  juror  is  sworn,  tbe  grammatical 
constractlon  applies  tbe  proviso  to  both  cas- 
es. 

It  la  mggesfed  that  the  proviso,  altbongfa 
on  its  face  applicable  to  both  grand  and  petit 
furors,  may  be  restricted  by  Judicial  con- 
iftructlon  so  as  to  apply  only  to  petit  Jorora, 
as  It  did  prior  to  the  Revision  of  1894.  The 
suggestion  Is  that,  when  acts  prevtonsly  ex- 
isting are  Incorporated  in  a  rerMon,  tbe 
langiMge  may  be  given  tbe  meaning  wbick  It 
bad*  In  tbe  old  statttes.  Many  casefl.  Id  oar 
comt»  have  reoogolaed  add  applied  this  eon- 
struction  to  consolidations  ef  ej^lstihg  stat- 
utes in  a  levisidn.  The  principle  adopted  is 
based  upon  the  duty  of  the  courts  to  con- 
strue such  legislation  by  ascertaining  the 
legislative  intent  by  the  context,  the  effects 
and  tbe  consequencefe,  and  the  reason  and 
spirit  of  tbe  law.  The  qnestlon  of  legisla- 
tive intent  is  necessarily  Involved.  In  the 
leading  case  in  the  Supreme  Court,  Chief 
Justice  Green  declared  tbat  a  oonatructlon 
contrary  to  that  exhibited  by  the  language 
of  a  previous  law  ought  not  to  be  adopted. 
If  thebeby  the  policy  of  the  consolidated  act 
is. subverted,  or  its  material  provisions  de- 
feated. In  re  Murphy,  23  N.  J.  Law,  180. 
In  this  court  It  was  declared  that  In  the  con- 
struction of  a  statute  which  la  a  consolida- 
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Hon  of  prevloos  laws  the  same  meaning 
Bbonld  be  given  to  It  which  was  accorded  to 
the  original  statutes,  unless  a  different  legis- 
lative Intent  is  plainly  apparent  Smith  v. 
Regan,  64  N.  J.  Law,  167,  23  Atl.  1012.  Again, 
it  was  declared  In  this  court  that  a  rear- 
rangement of  existing  statutes  in  a  revision 
of  the  laws  does  not  usually  change  the  sig- 
nificance. Pomeroy  v.  Mills,  87  N.  J.  Bq. 
678. 

In  seeking  to  ascertain  the  legislative  in- 
tent in  enacting  the  section  of  the  present 
Jury  act,  consolidating  the  provisions  of  pre- 
vious acts  respecting  Juries,  I  think  it  is  not 
open  to  doubt  that  the  Legislature  has  pow- 
er to  prescribe  the  qualifications  of  grand 
Jurors,  and.  Incidentally,  to  prescribe  how 
an  objection  for  the  ladi  of  such  qualifica- 
tions should  be  presented,  and,  at  least,  if 
some  mode  of  effectual  objection  be  permit- 
ted, within  what  time  it  must  be  made  to 
be  effectual.  The  right  of  challenge  to  a 
grand  Juror  for  such  a  lack  of  the  prescribed 
qualifications  was  given  by  the  act  of  1797, 
and  has  been  continued  by  all  the  subsequent 
l^slation.  Whether  the  mode  prescribed 
for  objection  Is  as  effectual  or  beneficial  as 
some  other  mode  is  a  question  purely  for  the 
Legislature.  It  results  that  the  Legislature 
might,  in  prescribing  how  an  objection  to  the 
lack  of  qualification  of  grand  Jurors  should 
be  made,  viz.,  by  challenge,  also  prescribe 
that  no  objection  of  that  sort  should  be  made 
after  the  time  for  challenge  had  expired,  L 
e.,  after  the  Juror  had  been  sworn. 

It  follows  that  the  language  of  the  sec- 
tion under  review,  having  a  grammatical  and 
natural  application  to  the  objection  for  lack 
of  the  prescribed  qualifications  of  grand  Ju- 
rors as  well  as  of  petit  Jurors,  and  in  that 
respect  In  no  way  subverting  the  policy  or 
defeating  the  provisions  of  the  consolidated 
act,  must  be  considered  as  expressing  a  leg- 
islative intent  to  which  the  courts  must  give 
effect  It  results  that  the  objection  present- 
ed by  the  motion  to  quash,  and  grounded  on 
the  lack  of  qualification  of  one  of  the  grand 
Jurors  because  he  was  beyond  the  age  of  66 
years,  which  would  have  been  good  by  way 
of  challenge,  came  too  late  after  the  Juror 
was  sworn,  and  it  was  properly  overruled 
by  the  trial  court. 

The  Judgment  must  be  affirmed. 


(71  N.  J.  u  I8U 

STATE  V.  JAGQERS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Oct  11,  1904.) 

CanilNAI.     LAW  —  EVIDENCE— DIEECTINO     VKB- 
DIOT— EEFUSAI/— BEVIEW— MOBDEB 

— INSTBUCTIONS. 

1.  It  is  admissible  to  prove,  upon  the  trial  of 
an  indictment,  that  the  accused,  when  jn  cus- 
tody charged  with  the  crime,  attempted  to  take 
his  own  life. 

2.  The  review  of  the  refusal  of  the  court  to 
discharge  a  defendant  under  trial  upon  an  in- 
dictment, or  to  direct  a  verdict  of  not  guilty  at 
the  dose  of  the  state's  case,  permitted  and  re- 


quhred  by  section  137  of  the  criminal  pcooedore 
act  of  1898  (P.  L.  1898,  p.  915),  brings  into 
Question  only  whether  there  were  then  pre- 
sented facts  proper  to  be  submitted  to  the  jury 
in  respect  to  the  charge  contained  in  the  in- 
dictment. 

3.  Upon  the  trial  of  an  indictment  for  mnrder 
it  was  not  error  to  charge  the  jury  that  willful, 
deliberate,  and  premeditated  killing  was  moider 
in  the  first  degree,  although  no  special  motive 
for  the  killing  was  shown  by  the  prosecution, 
and  that  the  state  was  not  otherwise  required 
to  prove  motive  for  the  killing. 

(Syllabus  by  the  Court) 

Error  to  Court  of  Oyer  and  Terming,  Sus- 
sex County. 

George  Jaggers  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Theodore  Simonsoh  and  Lewis  J.  Martin, 
for  plaintiff  In  error.  Henry  Huston,  for  the 
State. 

MAGIB,  Chancellor.  This  writ  of  error 
was  directed  to  the  Sussex  county  oyer  and 
terminer  under  the  provisions  of  section  134 
of  the  revised  criminal  procedure  act  of  189S 
(Laws  1898,  p.  914).  It  brings  into  review 
the  conviction  of  plaintiff  in  error  of  the 
crime  of  murder  in  the  first  degree.  The 
cause  has  been  argued  as  presented  by  bills 
of  exception  and  assignment  of  errors,  and 
also  by  a  return  of  the  entire  record  of  the 
proceedings  had  upon  the  trial  of  plaintiff  in 
error,  and  causes  specified  thereon,  pursuant 
to  sections  136  and  137  of  the  criminal  pr»- 
cedure  act,  ubi  supra.  The  assignments  of 
error  and  the  causes  specified  present  sub- 
stantlally  the  same  questions,  and  they  will 
be  considered  in  the  order  presented  by  the 
assignments  of  error. 
.  The  first  and  second  assignments  of  error 
may  be  considered  together.  They  are  direct- 
ed to  the  admission  of  evidence  alleged  to 
Justify  the  inference  that  plaintiff  in  oror, 
while  confined  in  the  county  Jail  upon  the 
charge  in  the  indictment,  attempted  to  take 
his  own  life  It  has  always  been  recognized 
that  the  flight  of  one  accused  of  crime,  or  hia 
escape  from  custody  under  a  criminal  charge, 
may  be  given  in  evidence  upon  the  trial  of 
an  indictment  for  the  crime  charged.  Such 
evidence  is  deemed,  when  unexplained,  to 
raise  some  presumption  of  guilt,  akin  to  the 
presumptions  deemed  to  arise  upon  fabrica- 
tion of  false  evidence  or  the  suppression  of 
true  evidence.  Wharton,  Criminal  Practice, 
i  724;  Wills,  Circumstantial  Evidence,  78  et 
seq.  The  principle  upon  which  such  evidence 
is  admitted  against  an  accused  person  -we 
deem  applicable  to  evidence  that  the  accused. 
when  in  custody  charged  with  crime,  attempt- 
ed to  take  his  own  life  and  thereby  escape 
further  prosecution.  Upon  this  principle  the 
evidence  objected  to  in  this  case  was  plainly 
admissible. 

The  third  assignment  is  based  on  an  ex- 
ception to  the  refusal  of  the  trial  court  to 
discharge  defendant,  or  to  direct  a  verdict  of 
not  guilty,  at  the  close  of  the  state's  evidence 
This  motion  was  addressed  to  the  discretion 
of  the  court,  and  the  action  of  the  court  la 
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iMt  NTlewable  on  error.  Bnt  we  are  reqnli^ 
ed  by  the  proTlalons  of  sectioii  136  of  the 
criminal  procedure  act  of  1898,  nbl  snpra,  to 
consider  whether  the  plaintiff  In  error,  who 
brings  up  the  case  nnder  that  section,  baa 
suffered  manifest  wrong  or  Injnry  In  the  de- 
nial of  any  matter  by  the  trial  court  which 
was  a  matter  of  discretion.  This  question  la 
presented  by  plaintiff  In  error  among  the 
causes  specified  and  relied  on  for  relief  or 
revCTsal  under  section  137.  When  this  court 
pronounced  its  opinion  in  Kohl  t.  State,  69 
N.  X  Law.  445,  86  Aa  931,  87  AtL  73,  there 
was  in  force  the  act  of  1894  (Gen.  St  p.  1164, 
1 170),  which  required  us  to  determine  wheth- 
er plaintiff  In  error  had  suffo^d  manifest 
wrong  and  injury  "upon  the  evidence  adduced 
at  the  triaL"  This  requirement  was  held  to 
bring  Into  review  the  evidence  before  the 
jury,  and  to  require  reversal  If  that  evidence 
would  not  Justify  their  verdict.  The  require- 
ment which  was  operative  in  that  case  has 
been  eliminated  from  section  136,  above  cited, 
and  we  are  no  longer  required  to  review  the 
whole  evidence.  The  provision  for  review  of 
a  denial  of  a  motion  to  discharge  or  to  direct 
a  verdict  of  not  gulliy,  which  is  addressed  to 
the  discretion  of  the  court,  brings  into  review; 
only  the  question  whether,  upon  the  evidence 
as  It  stood  when  the  motion  was  made,  there 
was  a  case  for  the  jury.  An  examination  of 
the  evidence  returned  with  this  writ  satisfies 
us  that  it  was.suffldent  to  Justify,  and  to  re- 
quire, its  submission  to  the  Jury.  The  action 
of  the  court,  under  such  circumstances,  did 
no  manifest  wrong  or  injury  to  plaintiff  in 
error. 

It  Is  next  urged  that  there  was  error  In 
the  charge  of  the  trial  court  to  the  effect  that 
the  state  was  not  required  to  prove  motive 
for  the  killing.  This  is  presented  by  an  as- 
signment of  error  based  on  a  general  excep- 
tion to  the  charge,  and  by  a  cause  specified 
under  section  137  of  the  criminal  procedure 
act  Under  either  aspect  the  contention 
brings  into  review  the  pertinent  context  and 
general  statements  of  the  charge  on  the  sub- 
ject State  V.  Zdanowlcz,  69  N.  J.  Law.  619, 
66  AtL  74S.  In  the  Immediate  connection, 
the  trial  judge  charged  that:  "Willful,  delib- 
erate, and  premeditated  killing,  without  any 
motive  appearing  at  all,  is  murder  in  the  first 
degree.  The  jury  does  not  have  to  find  that 
that  sort  of  killing  was  done  for  some  pur- 
pose. If  they  find  the  existence  of  the  requi- 
sites required."  From  this  it  is  clear  that 
the  court  designed  to  refer  to  some  special 
motive  other  than  that  to  be  Inferred  from  a 
willful  and  deliberate  killing,  when,  in  the 
same  c<\nnection,  it  charged  that  "motive  may 
be  a  circumstance  giving  point  and  direction 
to  other  circumstances,  but  which  of  itself 
Is  no  part  of  the  crime."  We  think  there  was 
no  error  in  the  whole  instruction,  and  that  no 
wrong  or  injury  was  thereby  done  to  plaintiff 
In  error. 

The  remaining  objections  seek  to  bring  Into 
review  the  charge  and  the  verdict  as  being. 


contrary  to  the  weight  of  tbe  arldenca  The 
law  now  In  force,  as  baa  been  stated,  does  not 
require  or  permit  this  review. 

As  no  error  appears,  and  as  no  wrong  or 
Injury  done  to  plaintiff  In  error  has  been 
manifested,  tba  judgment  below  most  tm  at- 
Ormed. 


(71  N.  J.  u  iO) 
8TATB  V.  PHIOB. 

(Snpiems  Oonrt  of  New  Jersey.     Jue  ti, 
1904.) 

OTwaaa— ouLtivATiow— coiwrriTUTiowAi  law 

— SFICflAIi  IjLWa— IirniOIMBHT— SDT< 

ncixnoT. 

1.  The  "act  for  the  better  regalatinc  and  oen- 
trol  of  the  taking,  planting  and  caltlvatiDg  of 
oysters  and  clams  on  lands  lying  under  tbs 
tidal  waters  of  the  eonnty  of  Ocean,  in  the 
state  of  New  Jersey,"  approved  March  28,  1902 
(P.  L.  1902,  p.  170),  is  constitutional. 

2.  With  respect  to  the  constitutional  prohibi- 
tion of  special  laws  grantinr  "any  exclusive 
privilege,  immuni^  or  franchise,"  the  criterion 
for  determining  whether  a  law  is  special  relates 
to  the  recipients  of  the  grant  rather  than  to  tile 
territory  within  which  the  privileges  are  to  be 
exercised. 

8.  The  CSonstitntion  contains  no  specific  pro- 
hibition of  local  or  special  laws  relating  to  ti>e 
preservation  and  regnlation  of  the  oyster  and 
clam  fisheries. 

4.  Where  a  special  or  local  law  relates  to  a 
topic  that  is  not  within  the  specific  prohibition 
of  paragraph  11, 1  7,  art  4,  of  the  amended  (Con- 
stitution, it  would  require  a  plain  case,  at  least 
to  warrant  the  courts  in  declaring  a  special 
law  void  as  violative  of  the  affirmative  mandate 
contained  in  the  same  paragraph,  which  de- 
clares that  tiie  Legislature  snail  pass  general 
laws  providing  for  "all  other  cases  whidi  in 
its  Judgment  may  be  provided  for  by  general 
laws."  That  clause  leaves  all  subjecto  outside 
of  the  specific  prohibitions  to  be  dealt  with  ac- 
cording to  the  Jndgment  of  the  Legislatore. 

6.  An  indictment  for  a  statutory  offense  need 
not  contain  an  averment  that  the  defendant  is 
not  within  an  excepted  class,  unless  the  excep- 
tion be  found  in  the  enactmg  or  prohibitory 
clause.  If  it  be  found  in  a  separate  substantive 
clause,  and  is  not  an  essential  part  of  ths  de- 
scription of  the  offense,  it  is  mattsr  of  dsfense. 

(Syllabus  by  the  Ck>nrt) 

Mason  Price  was  Indicted  for  violation  of 
the  law  regulating  the  cultivation  of  oystact. 
Motion  to  quash  indictment    Denied. 

Argued  February  term,  1904,  before  HEN- 
DRICKSON  and  PITNEY.  JJ. 

L  W.  Carmlcbael,  for  the  State.  Ralph 
W.  B.  Donges  and  John  W.  Westcott  for  de- 
fendant 

PITNET,  J.  The  defendant,  having  been 
Indicted  by  the  grand  jury  of  Ocean  county 
for  violations  of  chapter  89  of  the  Laws  of 
1902,  entitied  "An  act  for  the  better  regula- 
tion and  control  of  tbe  taking,  planting  and 
cultivating  of  oystera  and  clams  on  lands 
lying  under  tbe  tidal  waters  of  the  county  of 
Ocean,  In  the  state  of  New  Jersey"  (P.  L. 
1902,  p.  170),  as  amended  by  chapter  261  of 
the  Laws  of  1903  (P.  L.  1908,  p.  S88),  bas 


V  B.  See  Indictment  and  InformsUon,  voL  tl,  Oant, 
Dig.  {{  2S6-2S7. 
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oaoaed  tbe  indlctmoit  to  \)e  removed  into 
tbis  i»urt  by  certloraii,  aad  now  moves  that 
It  be  quashed. 

Tbe  ground  principally  nrged  !•  tbut  the 
act  In  question  Is  unconstitutional  for  want 
of  generality,  its  scope  being  territorially 
limited  to  certain  portions  of  the  county  ot 
Ocean.  Tbe  constitutional  inhibition  relied 
upon  ia  paragraph  11,  {  7,  art.  4,  adopted  as 
an  amendment  to  the  Constitution  in  1875; 
the  portion  thereof  that  is  especially  perti- 
nent reading  as  follows:  "The  Legislature 
shall  not  pass  private,  local  or  special  laws 
in  any  of  the  following  enumerated  cases, 
that  is  to  say:  *  •  *  Regulating  tbe  in- 
ternal affairs  of  towns  and  counties;  ap- 
pointing local  offices  or  commissions  to  reg- 
ulate municipal  affairs;  •  *  *  granting 
to  any  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  fran- 
chise whatever.  •  •  •  xhe  Legislature 
shall  pass  general  laws  providing  for  tbe 
cases  enumerated  in  this  paragraph,  and  for 
all  other  cases  which  in  its  Judgment  may 
be  provided  for  by  general  laws."  Tbe  act 
In  question  is  modeled  closely  after  the  act 
of  March  24,  1890,  pertaining  to  the  oyster 
grounds  of  Delaware  Bay  and  Hauilce  Riv- 
er Cove,  which  was  sustained  as  constitu- 
tional by  this  court  in  State  v.  Corson,  67  N. 
J.  Law,  178,  60  Atl.  780  (page  188,  67  N.  J. 
Law,  page  784,  50  AtL,  et  seq.).  Little  needs 
to  be  added  to  what  was  said  by  tbe  present 
Chief  Justite  In  that  case,  although  tbe 
ground  of  tbe  present  attack  is  somewhat 
different 

The  mere  fact  that  a  given  act  of  the  Leg- 
islature is  limited  in  its  territorial  scope  to 
a  portion  of  the  state  coincident  with  or  less 
than  tbe  bounds  of  a  single  county  or  other 
municipal  division,  does  not  make  such  act 
an  act  regulative  of  the  "internal  affairs"  of 
such  county  or  municipality,  within  tbe 
meaning  of  tbe  constitntional  prohibition. 
Tbe  above  paragraph  of  the  Constitution 
deals  with  tbe  municipalities  not  as  terri- 
torial divisions,  but  as  governmental  enti- 
ties. An  act  tliat  deals  with  matters  of  mu- 
nicipal government,  or  affects  the  municipal- 
ities in  their  go«ernmental  capacity,  regu- 
lates their  internal  affairs  witbin  the  mean- 
ing of  the  prohibition.  But  an  act  that  has 
no  such  force  or  effect  is  not  witbin  the  pro- 
hibition, although  with  respect  to  tbe  geo- 
graphical area  of  tbe  county  or  other  mu- 
nicipal division  its  operation  be  internal. 
Tbe  act  under  consideration  in  no  wise  reg- 
ulates or  affects  the  internal  affairs  of  the 
county  of  Ocean,  or  of  any  other  municipal- 
ity.'. It  neither  creates  any  new  municipal 
corporation,  nor  disturbs  any  already  in  ex- 
istence. It  neither  confers  nor  withdraws 
powers  of  local  government  It  imposes  no 
Ktpense  upon  the  county,  nor  adds  anything 
to  the  county  treaspry.  It  deals  directly 
with  lands  owned  by  tbe  state  in  its  sover- 
eign capacity,  for  the  purpose  of  administer- 
ing and  regulating  fishing  privileges  that  are 


heI4  by  the  state  in  trust  for  the  citlzQis 
tbereof. 

Kor  does  tbla  act  violate  tb»  constitation- 
al  prohibition  of  special  laws  granting  ex- 
clusive privileges.  That  such  privileges  as 
tbe  act  confers  are  exclusive  in  tbeir  char- 
acter is  settled  by  tbe  dedsions  of  this  court 
in  State  v.  Post  66  N.  J.  Law,  264,  26  AU. 
683,  and  State  v.  Corson,  67  N.  J.  Law,  178, 
50  Atl.  780,  upon  statutes  that  in  thU  re- 
spect are  not  dissimilar  to  tbe  one  before  us. 
That  tliese  privileges  are  to  be  locally  en- 
Joyed  is,  of  course,  quite  obvious.  But  tbe 
circumstance  that  tbe  act  is  local  in  its  op- 
eration does  not  of  itself  alone,  render  it  ob- 
noxious to  tbe  constitutional  Interdict  even 
though  it  relates  to  one  of  the  subject-mat- 
ters mentioned  in  tbe  paragraph.  Tbe 
terms  "private,  local,  or  special"  are  there 
used  disjunctively.  They  are  not  all  equal- 
ly applicable  to  the  several  topics  of  legisla- 
tion mentioned.  Hie  term  "local"  lias  little 
or  no  applicancy  to  the  grant  of  exclusive 
privileges,  immunities,  or  frandiises  to  a 
corporation,  association,  or  individual.  With 
respect  to  this  topic,  tbe  criterion  for  deter- 
mining whether  a  law  is  q)ecial  in  its  appli- 
patlon  relates  to  tbe  method  of  determining 
tbe  individuals  or  classes  to  whom  tbe  priv- 
ileges shall  be  granted,  rather  than  to  the 
territory  witbin  which  they  are  to  be  exer- 
cised. A  privilege  may  be  exclusive  and  spe- 
cial, although  its  enjoyment  extend  through- 
out the  confines  of  the  state.  On  the  other 
hand,  a  privilege  or  franchise  may  be  gen- 
eral and  not  special,  although  the  enjoyment 
tbereof  be  localized  witbin  a  limited  terri- 
tory. The  act  under  consideration  in  State 
V.  Post  was  condemned  because  It  conferred 
an  exclusive  privilege  upon  a  limited  num- 
ber ot  individuals,  who  were  distingnisbed 
from  all  other  citisens  by  cbaractertatics 
that  bore  no  rational  relation  to  tbe  subject- 
matter  of  tbe  legislation.  Tbe  statute  was 
not  condemned  because  it  was  local  in  its 
operation.  On  the  contrary,  Mr.  Justice 
Van  Sydcel  said:  "The  state  may  grant 
rights  in  some  of  its  land  without  disposing 
of  all  its  possessions,  but  it  cannot  select  in- 
dividuals or  corporations  as  the  objects  of 
Its  bounty,  to  the  exclusion  of  other  citizens 
of  the  state."  Tbe  same  reasoning  was 
adopted  in  State  v.  Corson,  67  N,  J.  Law,  at 
page  188,  50  Atl.  784. 

Tbe  act  before  us  is  like  that  reviewed  In 
the  Corson  Case,  except  in  respect  to  the  lo- 
cality in  which  it  operates,  in  that  it  estab- 
lishes a  state  commission  for  supervising 
and  protecting  the  oyster  and  clam  beds  and 
grounds  In  the  tidal  waters  of  Ocean  coun- 
ty, and  empowers  tbe  commissioners  to  grant 
to  bona  fide  citizens  and  residents  of  this 
state,  who  have  been  such  for  12  months 
next  preceding,  leases  at  stipulated  annual 
rentals  entitling  tbe  lessees  to  the  exclusive 
use  and  enjoyment  of  specified  portions  of 
the  oyster  grounds  for  the  taking,  planting, 
and  cultivating  of  oysters,  and  also  author- 
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izes  annual  licenses  to  dtizens  and  residents* 
permitting  the  Ilcentees  to  take  oyttters  and 
carrr  on  the  oyster  bnsiness  in  the  tidal  wa- 
ters of  said  eonnty.  These  prirllejres  are 
open  to  all  citizens  and  residents  of  the 
state  on  equal  terms,  and  so  the  act  is  not  a 
special  law  in  respect  of  its  grant  of  excln- 
slTe  privileges.  It  Is  not,  therefore,  ^antago- 
nistic to  either  of  the  speclflc  prohibitions  of 
the  constltntlonal  prorlsion  abOTe  quoted. 
Bnt  that  provision  also  Contains  a  mandate 
upon  the  Legislature  to  pass  general  law^ 
providing  for  the  eases  enumerated  in  the 
paragraph,  "and  for  all  other  cases  which 
in  Its  Judgment  may  be  provided  for  by  gen- 
eral laws."  It  is  earnestly  insisted  by  the 
leahied  counsel  for  the  defendant  (and  here 
the  argument  proceeds  beyond  that  which 
was  overruled  in  the  above  cases)  that  legis- 
lation concerning  the  protection  and  develop- 
ment of  the  oyster  industry  may  well  be  and 
ought  to  be  provided  for  by  general  laws,  op- 
erative alike  throughout  the  tidal  waters  of 
the  state.  But  the  framers  of  the  general 
mandate  ]nat  quoted  distinctly,  and,  as  we 
think,  wisely^  left  the  provision  of  general 
laws  upon  all  subjects,  outside  of  those  spe- 
'dfically  enumerated,  to  be  dealt  with  ae- 
cording  to  the  Judgment  of  the  Legislature. 
Without  going  so  fat  as  to  say  that  no  spe- 
cial law  outside  of  the  speclflc  prohibitions 
could  be  declared  void  by  the  courts  for  want 
of  generality,  it  is  sufllcient  to  declare  that 
it  would  require  a  plain  case  to  warraflt  the 
courts  In  interfering  on  that  ground,  and 
that  the  statute  before  us  presents  no  such 
case. 

In  addition  to  the  circumstance  pointed 
out  in  State  v.  Corson,  that  this  legislation 
deals  with  the  landed  property  of  the  state, 
it  Is  worthy  of  remark  that  it  deals  witb 
that  property.  In  respect  of  the  grant  and 
regulation  of  the  privilege  of  taking  fish, 
which  by  general  law,  time  out  of  mind,  has 
been  one  of  the  peculiar  functions  of  gov- 
ernment Fish  and  game  in  their  natural 
state  are  not  the  subject  of  private  property. 
At  the  common  law  they  were  a  part  of  the 
royal  pr«-ogative,  "vested  in  the  king  alone, 
and  from  him  derived  to  such  of  his  subjects 
as  have  received  the  grant  of  a  chase,  m 
park,  a  free  warren,  or  free  fisheiy."  2  BI. 
Gonun.  p.  410  et  seq.  See,  also,  2  Bl.  Oomm. 
p.  14.  In  the  American  states  the  general 
ownership  of  Wild  animals,  including  fish 
and  game,  so  far  as  they  are  capable  of  own- 
erslhlp,  is  In  the  state,  not,  indeed,  in  ordi- 
nary proprietorship,  but  la  its  sovereign  ca* 
padty,  as  the  representative  of  and  In  trust 
fbr  the  benefit  of  its  people  in  common. 
The  subject  is  ably  discussed  froih  the  his- 
torical standpoint  by  Mr.  Justice  White  in 
Oeer  v.  Connecticut,  161  U.  S.  519,  16  Sup. 
Gt  60O,  40  L.  Ed.  79S.  And,  as  pointed  out 
in  Manchester  v.  Massachusetts,  139  U.  S. 
240,  11  Sup.  Ct  559,  35  L.  Ed.  159,  at  page 
268,  189  U.  8.,  page  562,  11  Sup.  Ct,  3S  L. 
Bd.  168.  the  state  has  "tbi  right  of  control 


Aver  flsherle^  whether  the  fish  be  migratory, 
tree  swimming  flsfa,  or  free  moving  flsb,  or 
fish  attached  to  or  Imbedded  ih  the  soil." 
8^,  also.  Smith  V.  Maryland,  18  How.  71,  74, 
16  L.  Ed.  268;  McCready  v.  Virginia,  94  U. 
8.  391,  24  L.  Bd.  24S;  Stockton  v.  Bait  ft 
N.  Y.  R.  Co.  (O.  O.)  32  Fed.  9,  19. 

It  would  seem  to  result,  as  a  matter  of  nat- 
ural equity,  that  the  regulation  of  the  right 
to  take  flsh  and  game  In  any  and  every  part 
of  the  Ettate  ought  to  be  reserved  by  the  Leg- 
islature, and  adinlhistered  in  such  manner 
as  to  give  equal  opportunities  to  all  the  dtl- 
tens  of  the  state,  rather  than  that  this  gov- 
ernmental function  should  be  delegflted  to 
the  citizens  of  any  locality.  But  from  this 
It  by  no  medns  follows  that  the  taking  of 
flsh  or  game  in  one  locality  must  be  made 
subject  to  the  same  regulations  as  to  times, 
Biodes,  and  seasons  thilt  are  tn  force  Ih  other 
localities.  With  reference  to  flsb  the  char- 
acter of  the  waters,  and  with  reference  to 
game  the  character  of  the  land,  whether  low 
or  Mevated,  open  or  wooded,  near  to  or  re- 
mote from  populous  centers,  near  to  or  re- 
mote from  the  seaboard,  are  features  that  teod 
to  distinguish  one  part  of  the  state  from  an- 
other. With  reference  both  to  fish  aiid  to 
game,  climatic  conditions  vary  in  the  differ- 
ent parts  of  the  state.  For  any  or  all  these 
reasons  the  Legislature  may  well  conclude 
that  laws  upon  this  subject  should  be  local 
in  their  operation,  rather  than  general. 
That  tb^  have  so  concluded  with  reference 
to  legislation  concerning  clams  and  oysters 
is  manifest  by  reference  to  the  statutes  upon 
that  subject  enacted  from  the  time  of  the 
adoption  of  the  constitutional  amendments 
until  the  present  See  Gea  St  pp.  811-816, 
821-832;  P.  L.  1897,  pp.  352,  355;  P.  L. 
1898,  pp.  158,  188;  P.  L.  1899,  pp.  85,  265, 
838,  506;  P.  L.  1900,  pp.  98,  173,  292,  330, 
396,  422,  475;  P.  L.  1901.  pp.  11.  807,  826; 
P.  L.  1902,  p.  170  (the  act  before  us);  Id. 
p.  62;  P.  L.  1903,  pp.  638,  642,  We  find, 
therefore,  that  the  act  under  consideration  Is 
Bot  nnconStltutlcmal  In  any  of  the  respects 
mentioned. 

The  sole  remaining  ground  on  which  the 
motion  to  quash  thft  indictment  baa  been 
pressed  Is  that  it  falls  to  allege  that  the 
grounds  from  which  the  defendant  Is  char- 
ged witb  having  taken  oysters  and  clams 
were  grounds  not  excepted  from  the  general 
operation  of  the  act  by  its  ninth  section. 
That  section  declares  that  nothing  in  the  act 
Shall  be  interpreted  to  oonflrm  the  title  of 
any  person  to  any  lands  excepted  from  lease- 
holds by  the  provisions  of  section  6;  "pro- 
vided, however,  that  any  person  who  has 
held  or  planted  grounds  within  the  limits 
therein  excepted  shall  be  granted  two  years' 
time  from  June  1st  1002,  in  which  to  re- 
move said  oysters  and  cnltdh  planted  there- 
on by  him."  The  argument  is  that  the  In- 
dictment ought  to  show  that  the  defendant  is 
not  within  the  saving  of  this  proviso.  But 
no  count  of  the  Indictment  is  founded  on 
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either  tbe  fifth  or  the  ninth  section  of  the 
act  There  are  six  counts,  four  of  which  are 
based  upon  violations  of  section  16,  as 
amended  In  1903,  and  the  remaining  two 
counts  set  up  violations  of  section  21  of  the 
act  of  1902.  The  proviso  contained  In  section 
9  has  no  limiting  effect  upon  either  of  these 
prohibitions.  It  sets  up  an  indei)eDdent  per- 
sonal privilege,  based  on  special  circum- 
stances. It  Is  settled  that  an  indictment  for 
a  statutory  offense  need  not  contain  an  aver- 
ment that  the  defendant  Is  not  within  an  ex- 
cepted class,  unless  the  exception  Is  found 
In  the  enacting  or  problbltoir  clause  of  the 
act  If  It  be  found  in  a  separate  substan- 
tive clause,  and  is  not  an  essential  part  of 
the  description  of  the  offense.  It  Is  matter  of 
defense.  Mayer  v.  State,  Oi  N.  3.  Law,  323, 
45  Ati.  624. 
The  motion  to  quash  Is  denied,  with  oosts. 


(71 N.  J.  Ia  8) 

MURPHX  V.  NORTH  JERSEY  ST.  BX.  CO. 

(Supreme  C!ourt  of  New  Jersey.     July  6,  1804.) 

CAIiBIXBS— MOVINO    CAB— ATTEMPT    TO    BOABD— 
ABSCKFTION  OF  BISK. 

1.  Althoogh  it  cannot  be  held,  as  a  matter  of 
law,  that  a  person  who  attempts  to  board  a  trol- 
ley car  while  it  is  in  motion  is  negligent,  yet, 
when  the  fact  that  the  car  is  In  motion  is  the 
sole  producing  cause  of  the  Injury  sued  for, 
the  risk  of  its  occurrence  lb  one  which  the  per- 
son making  the  attempt  must  be  held  to  lunve 
assamed. 

2.  A  plaintiff  la  only  entitled  to  recover  by 
establishing  tbe  truth  of  his  case  as  laid  in  his 
declaration,  and,  if  he  fails  to  do  this,  the  de- 
fendant is  entitled  to  the  verdict  of  the  Jury. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Essex  County. 

Action  by  Patrick  Murphy  against  the 
North  Jersey  Street  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed.        , 

Argued  November  term,  1904,  before  QDM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
SWAYZB,  JJ. 

Leonard  Kallsch,  for  plalntlfl,  C.  H.  Beas- 
ley,  for  defendant 

OUMMERE,  C.  J.  This  action  Is  brought 
to  recover  compensation  for  injuries  received 
by  the  plaintiff  while  attempting  to  board  a 
car  of  the  defendant  company  at  the  Market 
Street  Station  in  the  city  of  Newark.  The 
allegation  of  the  declaration  is  that  while  the 
defendant's  car  was  standing  at  the  station 
the  plaintiff  attempted  to  get  upon  it  and 
that  while  he  was  in  the  act  of  boarding  it 
the  employes  of  the  defendant  company  neg- 
ligently and  Improperly  started  the  car, 
thereby  throwing  the  plaintiff  to  the  ground. 
Tbe  plea  was  the  general  Issue.  Tbe  proof 
submitted  by  the  plaintiff  at  the  trial  cor- 
responded with  the  allegations  of  the  declara- 
tion. The  case  made  by  the  defendant  was 
that  its  car  had  already  started  when  the 

1 1.  See  Carriers,  voL  t.  Cent  Dlx.  (  Utt. 


plaintiff  approached  it  for  tbe  purpose  of  be- 
coming a  passenger  on  it;  that  while  it  was 
In  motion  he  attempted  to  board  it  missed 
his  hold  upon  tbe  grip,  and  fell  to  the  ground, 
tboreby  receiving  the  injuries  for  which  he 
sues.  In  his  charge  to  the  jury  the  trial 
jud^e,  In  commenting  upon  the  case  made  by 
the  defendant  instructed  them  that  even  if 
they  believed  the  accident  to  have  occurred 
In  the  way  testified  to  by  the  defendant's  wit- 
nesses, they  would  nevertheless  have  a  right 
to  find  a  verdict  for  the  plaintiff,  if  they  con- 
cluded that  the  defendant  was  guilty  of  neg- 
ligence. This  Instruction  was  erroneous.  In 
the  first  place,  there  was  nothing  In  the  opera- 
tion of  the  car,  tf  the  testimony  submitted 
on  the  part  of  the  defendant  was  true,  upon 
which  the  conclusion  that  it  was  negligent 
could  be  rested.  If  the  car  was  in  motion 
when  the  plaintiff  first  evinced  by  bis  action 
an  intention  to  take  passage  upon  it  tbe  mere 
fact  that  it  continued  to  move  while  the 
plaintiff  was  making  his  attempt  is  not  of 
Itself,  any  evidence  of  the  defendant's  neg- 
ligence. Moreover,  although  It  cannot  be 
said,  as  a  matter  of  law,  that  a  person  who 
attempts  to  board  a  trolley  car  while  it  Is  In 
motion  is  negligent  yet  when  the  fact  that 
the  car  is  in  motion  Is  the  sole  producing 
cause  of  the  Injury  the  risk  of  its  occurroice 
is  one  which  the  person  making  the  attempt 
must  be  held  to  have  assumed.  In  the  second 
place,  it  is  a  cardinal  rule  for  the  control  of  a 
trial  court  that  only  those  questions  which 
are  within  the  issues  raised  by  the  pleadings 
should  be  submitted  to  the  jury,  and  a  fail- 
ure to  observe  this  rule  is  legal  error.  £!x- 
c^slor  Electric  Co.  y.  Sweet  69  N.  J.  Law. 
441,  31  Atl.  721.  The  issue  presented  by  the 
pleadings  for  the  determination  of  the  jury 
in  the  present  case  was  whether  the  defend- 
ant had  caused  the  plaintiffs  Injury  by  neg- 
ligently starting  the  car  while  he  was  tn  the 
act  of  getting  xspon  it  This  was  the  claim 
which  was  set  up  by  tbe  plaintiff  in  his  dec- 
laration and  denied  by  the  defendant  In  Its 
plea,  and  which  the  plaintiff  was  hound  to 
establish  by  proof  in  order  to  entitle  him  to 
a  verdict  If,  at  the  trial,  he  had  abandoned 
this  position,  and  had  attempted  to  show 
that  his  Injury  was  due  to  an  oitlrely  differ- 
ent cause — for  Instance,  the  defective  condi- 
tion of  the  step  upon  the  car — he,  of  course, 
would  not  have  been  permitted  to  do  so,  for  it 
is  elementary  law  that  a  plalntlfl  cannot  re- 
cover for  a  cause  of  action  other  than  that 
set  out  in  his  declaration.  And  this  principle 
Is  equally  applicable  when  dealing  with  the 
case  made  by  tbe  defendant  In  contradicting 
the  plaintiff's  claim.  The  defendant  is  only 
required  to  prove  that  he  was  not  guilty  of 
the  negligent  act  charged  against  him  in  the 
declaration.  When  he  does  this  by  showing 
that  the  accident  which  produced  the  plain- 
tiff's injury  was  due  to  a  cause  entirely  dif- 
ferent from  that  alleged  by  the  latter,  he  has 
relieved  himself  from  responBlblllly,  so  far 
as  the  action  then  being  tried  is  ooneemed. 
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To  compel  him  to  go  further,  and  dlsprore 
req^mnsibllity  for  the  existence  of  that  case. 
Is  to  require  him  to  meet  an  issue  which  the 
case  does  not  present 

The  Judgment  under  review  should  be  re- 
Twaed. 


PATTON  r.  PATTON. 

(Court  of  Ohancery  of  New  Jersey.     Oct  14, 

1904.) 

HUSBAND    AND    WITE— STATTTTOBT    AUHOITT— 
TOLUNTABT   BXPAKATION. 

1.  Under  Laws  1902,  p.  508,  c.  167,  provid- 
ing that  if  a  husband,  without  justifiable  cause, 
abandon  his  wife  and  refuse  to  provide  for  her, 
it  sliall  be  lawful  for  the  Court  of  Chancery  to 
order  suitable  maintenance  to  be  paid  by  the 
husband,  etc.,  the  payment  of  alimony  for  the 
support  of  a  wife  living  apart  from  her  hnsband 
by  mutual  agreement  cannot  be  enforced. 

BUI  by  Cora  Patton  against  William  O. 
Patton.    Decree  for  defendant 

Thomas  S.  Hall,  for  complainant 

MA6IB,  Ch.  This  is  an  undefended  case, 
the  defendant  although  served  with  process, 
having  filed  no  answer  to  the  complainant's 
bill.  The  usual  order  for  proofs  was  made, 
and,  the  proofs  coming  in,  a  decree  U  asked 
in  behalf  of  complainant 

Complainant's  bill  sets  out  her  marriage 
with  the  defendant  and  the  establishment  of 
a  matrimonial  domicile  in  this  state,  which 
continued  up  to  June  8,  19Q3,  when  the  par- 
ties separated.  It  discloses  that  on  that  date 
the  complainant  and  the  defendant  had  en- 
tered into  an  agreement  which  was  after- 
ward put  In  proof,  and  is  now  before  the 
court  By  that  instrument  the  defendant 
among  other  things,  agreed  to  permit  bis 
wife,  the  complainant,  to  live  separate  from 
bim,  and  to  pay  her  for  the  support  and  main- 
tenance of  herself  and  of  the  daughter  of  the 
marriage  (the  custody  of  whom  was  to  be  in 
the  complainant)  $50  per  month  for  the  pe- 
riod of  complainant's  natural  life,  or  so  long 
as  she  remained  bis  wife.  On  her  part  the 
complainant  released  and  discharged  the  de- 
fendant her  husband,  from  all  liability  to 
her,  other  than  that  which  was  assumed  by 
him  in  the  contract  and  from  all  "duties, 
liabilities  and  obligations  of  every  kind  what- 
soever, which  she,  the  said  Cora  Patton, 
might  or  could  claim  under  or  by  virtue  of 
the  marriage  relations  between  her  and  her 
said  husband."  The  bill  asserts,  and  the 
proofs  show,  that  the  defendant  has  not  per- 
formed his  contract  to  pay  complainant  all 
the  sums  agreed  to  l>e  paid,  and  that  there 
were  large  arrears  due  at  the  filing  of  the 
bill.  But  the  bill  does  not  seek  for  a  decree 
for  those  unpaid  sums  upon  the  footing  of  the 
contract  which  could  be  done  under  the  doc- 
trine laid  down  in  Aspinwall  v.  Aspinwall,  M 
N.  J.  Ea.  302,  24  AU.   926,  and  Buttlar  t. 


[  L  See  Husband  and  WUe^  vol.  It.  Cent.  Dig.  | 


Buttlar,  67  N.  3.  Bq.  645,  42  Atl.  765,  73  Am. 
St  Rep.  64&  Nor  does  the  bill  charge  that 
the  complainant  has  repudiated  the  contract 
on  her  part  or  made  any  demand  for  the 
resumption  of  the  marital  relation  with  her 
husband.>  The  prayer  is  for  alimony  only. 

In  seeking  a  decree  for  alimony,  counsel 
urge  that  the  articles  of  separation  are  no 
bar  to  such  a  claim  on  the  part  of  a  wife, 
and  place  this  upon  the  authority  of  Miller 
V.  Miller,  1  N.  J.  Eq.  388.  The  docftrine  was 
properly  applied  to  that  case.  It  therein  ap- 
peared that  the  articles  of  separation  under 
consideration  made  only  a  nominal  provision 
for  the  wife's  support  and  maintenance,  and 
that  she  had  sought  the  resumption  of  the 
marital  relation  and  had  been  refused.  Ali- 
mony, unless  as  Incidental  to  divorce  or  other 
relief,  can  only  be  decreed  In  cases  witliln 
the  statute.  The  legislative  provision  on  the 
subject  Is  now  contained  in  section  20  of  the 
divorce  act  of  1902.  Laws  1902,  p.  508,  c.  157. 
This  case  does  not  come  within  the  statute, 
for,  while  there  Is  shown  a  separation  of  the 
parties  and  the  husband's  neglect  to  main- 
tain and  provide  for  his  wife,  it  is  not  shown 
that  the  separation  was  without  justifiable 
cause.  On  the  contrary,  complainant  shows 
that  she  agreed  to  the  husband's  separating 
himself  from  her,  and  she  has  never  repudiat- 
ed tliat  agreement  If  complainant  had  de- 
manded of  her  husband  a  resumption  of  the 
marital  relation,  he  would  not  have  been 
Justified  In  refusing.  The  agrreement  of  sep- 
aration could  not  be  relied  on  by  him  for  a 
denial  of  her  rights.  Upon  such  a  demand 
being  made  and  denied,  the  separation  would 
cease  to  he  Justifiable.  But  that  is  not  the 
case  made  by  the  bill  and  proofs. 

It  results  that  the  decree  asked  for  can- 
not be  made. 

(70  N.  J.  u  ffiS) 
CONRAD  T.  BROEKBR  et  aL 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct.  7,  1904.) 

APPEAXr- XEBOBS  AT  TBIAIr— BIU.  OV  EXCEP- 
TIONS. 

1.  Assignments  of  errors  at  the  trial  cannot 
be  reviewed  on  api>eal  in  the  absence  of  a  bill 
of  exceptions. 

Error  to  Circuit  Court  Union  County. 

Action  by  John  F.  0>nrad  against  Ewald 
Broeker  and  others.  There  was  Judgment 
for  plalntUT,  and  defendants  bring  error.  Af- 
firmed. 

J.  C.  Connelly,  for  plaintiffs  in  errw.  P. 
H.  Ollhooly,  for  defendant  In  earn. 

PER  CURIAM.  The  asslgiunento  of  error 
are  all  directed  at  errors  supposed  to  have 
been  committed  in  the  trial,  and  which  can 
only  be  presented  for  review  by  bills  of  ez- 
ceptlons.  The  printed  book  furnished  the 
court  shows  no  bill  of  exceptions  signed  by 

ft  See  Appeal  and  Brror,  vaL  1^  Cent  Dig.  H 
144  Un,  U7«,  Hit. 
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tb«  trial  jndgs.  Under  tbe  settled  vractioe 
of  tills  court  tbe  alleged  errors  cannot  be 
considered.  Darls  T.  Uttel,  61  N.  J.  La-if, 
596,  46  AM.  631. 

No  error  being  sbown,  tbe  judgment  moat 
be  affirmed. 


LIVESET  T.  LIVESET  et  aL 

(Oonrt  of  Gbanoery  of  New  Jersey.     Oct  14. 

1904.) 

FI.KADin0S— lUFEBTINIRT  STATEKENTS. 

1.  Statements  in  answer  to  a  bill,  bj  which 
complainant  claims  land  as  devisee  of  J.  li., 
and  in  which  she  sets  up  the  devisee  to  her  as 
M.  L.,  nfe  S.,  and  refers  to  herself  as  wife  of 
J.  li.,  that  complainant  was  not  tbe  lawful  wife 
of  J.  L.,  are  Impertinent,  as,  if  proved,  they 
wonid  not  affect  the  devise,  and,  bemg  reproach- 
ful, they  are  also  scandalons. 

Suit  by  Mary  O.  Llvesey  against  Mary 
Edith  Llvesey  and  others.  Heard  on  excep- 
tions to  master's  report  Exceptions  OTCTml- 
ed. 

Samuel  A.  Besson,  for  complainant  Wil- 
liam T.  Day,  for  delendaats. 

MAGIB,  Cb.  Complainant  by  ber  bill, 
seelcB  partition  of  lands,  and  bases  her  right 
to  relief  upon  a  devise  of  one  John  Llveaey, 
2d,  of  an  Interest  In  tbe  lands  of  which  be 
died  seised.  Tbe  several  answers  of  the  de- 
fendants admit  tbat  John  Llvesey,  2d,  was 
seised,  at  bis  death,  of  tbe  Interest  In  tbe 
lands  wblcb  complainant  asserts  in  ber  bllL 
It  was  open  to  the  defendants  by  their  re- 
spective answers  to  deny  complainant's  title 
by  contesting  the  validity  of  the  will  or  otb- 
erwlse.  Whether  tbe  answers  present  an  Is- 
sue as  to  tbe  complainant's  title  Is  not  now 
presented.  Whether,  if  an  issue  upon  ber 
title  is  presented,  and  the  complainant  sup- 
ports ber  claim  by  the  production  of  a  duly 
probated  will,  tbe  defendants  in  these  an- 
swers could  be  permitted  to  introduce  evi- 
dence attacking  the  validity  of  tbe  wUi,  is 
also  a  question  not  now  presented. 

The  question  for  consideration  is  tttVM  pre- 
sented. Complainant  sets  up  in  her  bill  tbe 
devise  to  her  as  Mary  O.  Llvesey,  u6b  Short 
In  other  portions  of  ber  bill  she  refers  to 
herself  as  the  wife  of  John  Llvesey,  2d,  and 
to  him  as  ber  husband.  Tbe  answers  of  de- 
fendants set  up  In  various  ways  tbat  cont- 
plalnant  was  not  the  lawful  wife  of  John 
Llvesey,  2d.  The  statements  in  tbe  answers 
in  this  regard  were  severally  excepted  to  by 
complainant  as  impertinent  and  scandalous. 
The  exertions  were  referred  to  a  master, 
who  has  reported  tliat  they  were  well  taken. 
His  report  has  been  excepted  to,  and  these 
exoeptlous  have  been  brought  to  hearing. 
Tbat  the  statemraits  of  the  respective  an- 
swers which  were  excepted  to  were  imperti- 
nent will  be  at  once  perceived  by  considering 
what  would  be  tbe  effect  of  them.  If  proved, 
upon  complainant's  claim  as  devisee  of  John 
Llvesey,  2d.    Manifestly,  such  proof  could  in 


po  respect  alfect  tbe  devise  to  ber.  Tbey 
an,  ttienefore,  not  material  to  a  decision  of 
tbe  matter  in  litigation.  As  they  are  re- 
proachful, they  are  not  only  iinperttnent,  bat 
also  Sduadaloas.  Hatchinson  v.  Vaa  Voor- 
bis,  64  N.  J.  Bq.  439,  35  Atl.  871.  It  remits 
that  tbe  exceptions  to  the  master's  report 
mnst  be  overruled,  and  tbe  report  must  be 
confirmed,  and  the  offending  parts  of  the  re- 
spective answers  must  be  strickea  out. 


BHOMB  V.  DORSET  et  al..  Election  Spp'rsi 
(Court  of  Appeals  of  Maryland.     Oct.  19.  1904.) 

SLCOnONS— ELECrriON  PaECINCTS— ▲I.TBRA.TIOH 
or  OIBTBIOTS— POWER  OF  BUPBBVISOB  Or 
rUXTlOHB  —  STATUTOST  FBOVIBIOHB — BKOIS- 
TBT  BOOKS. 

1.  Code,  art  S3,  t  117a,  empowering  super- 
visors of  elections  of  the  several  counties  to  sab- 
divide  election  precincts  when,  "in  their  judg- 
ment •  •  •  it  shall  be  expedient  for  the 
convenience  of  tlie  voters"  to  do  so,  confers  a 
continuing  power,  to  be  exercised  from  time  to 
time  as  public  convenience  may  require,  similar 
to  the  power  conferred  by  section  117  on  super- 
visors of  Baltimore  City  to  change  election  pre- 
cincts from  time  to  time,  and  the  supervisotB  of 
Calvert  county  may  in  good  faith  change  the 
boundaries  of  precincts  established  under  Code 
Pub.  Loc.  Laws,  art  5,  i  70,  authorizing  the 
Aounty  commissioners  to  redistricc  or  increase 
the  number  of  election  precincts  in  the  county. 

2.  Where  supervisors  of  elections  have,  in  tbe 
exercise  of  the  power  conferred  by  Code,  art  S3, 
{  117a,  changed  the  boundaries  of  election  pre- 
cincts, they  may.  pursuant  to  the  express  au- 
thority given  by  the  section,  have  registry  books 
prepared  for  the  new  precincts. 

Appeal  from  Circuit  Court  Calvert  Coun- 
ty; John  P.  Briscoe,  Judge. 

Suit  by  Nathaniel  W.  Brome  against  Glent- 
ent  U.  Dorsey  and  others,  board  of  sopet^ 
visors  of  elections  for  Calvert  county.  From 
a  decree  dismissing  the  bill,  complainant  ap- 
peals.   Affirmed. 

Argued  before  McSHERRT,  O.  J.,  and 
FOWLER,  BOXD,PEARCE!,and  SCHMDCK- 
EU,  JJ. 

John  P.  Pee  and  John  B.  Gray,  for  appel- 
lant Bdgar  H.  Gans  and  J.  Frank  Parran. 
for  appellees. 

SCHMUCKER,  J.  This  Is  an  appeal  (Tom 
a  decree  of  tbe  circuit  court  for  Calvert 
county  dismissing  a  bill  for  an  inJunctioB 
flled  by  tbe  appellant  against  tbe  appellees, 
who  are  tbe  supervisors  of  election  for  that 
county.  The  substantial  allegations  of  the 
bill  are:  (1)  Tbat  tbe  plaintiff  is  a  duly  reg- 
istered voter  of  the  Second  election  precinct 
of  tbe  First  election  district  of  Calvert  coun- 
ty, and  as  such  is  entitled  to  vote  at  the 
coming  election  to  be  held  on  November  tbe 
8th  of  tbe  present  year.  (2)  That  tbe  divi- 
sion line  between  tbe  two  precincts,  as  es- 
tablished by  law  about  the  year  1872,  has 
ever  since  then  remained  unchanged,  and  that 
St  Leonards  has  during  all  of  that  time  been 
used  as  tbe  place  for  holding  the  election  in 
the  Second  precinct,  and  tbat  It  Is  as  near 
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tbe  center  of  tbe  yptlpg  popi^atiim  of  t)>at 
precinct,  and  as  oonreoient  to  tbe  greateet 
number  of  voters,  a*  Is  practlcat)le.  &>) 
That  on  Jime  }4.  1804,  the  i^pellees,  a>  the 
board  of  SQpervlaonB  of  electton,  parsed  an 
order  to  change  tbe  division  line  between  tbe 
tiro  precincts,  and  to  establish  aq  entirely 
new  line  and  "to  change  the  voting  place"  of 
the  Second  precinct  from  St  Leonards  to 
Mutual.  (4)  Xbat.by  this  change  of  tbe  divi- 
sion line  between  the  precincts  the  plainti^ 
and  many  other  l^^al  voters  of  the  Second 
precinct  will  be  i^hrown  Into  the  first  one, 
and  thcawby  be  deprived  of  their  legal  right 
to  vote  In  the  Second  precinct  at  tbe  coming 
election,  and  will  further  be  deprived  of  their 
legal  right  to  vote  at  St  Leonards,  which 
the  bill  alleges  to  be  the  legal  place  for  vot- 
ing in  the  Second  precinct  ^)  The  plain- 
tifC  charges,  on  Information,  that  tbe  de- 
fendants hare  authorized  the  clerk  to  the 
board  to  transcribe  from  the  registry  books 
of  the  two  precincts  such  names  as  may  ap- 
pear to  be  entitled  to  vote  in  tbe  proposed 
new  divisions  into  other  books  which  are  to 
be  furnished  by  the  appellees  to  the  Judges 
of  election  of  the  respective  precincts  to  be 
used  as  registry  books  at  the  coming  elec- 
tion, whereby  the  plaintiff  and  others  will  be 
deprived  of  their  right  to  vote  from  legal 
registry  books.  Tbe  bill  then  prays  for  an 
injunction  to  restrain  tbe  appellees,  first 
from  changing  the  division  lines  between  the 
two  precincts;  secondly,  from  "moving  tbe 
voting  place"  of  the  Second  precinct  from 
St  Leonards  to  Mutual;  and,  thirdly,  from 
using  any  copies  made  by  the  supervisors  or 
their  clerk  as  registry  book^  at  the  coming 
election  in  tlie  two  precincts.  There  is  also 
a  prayer  for  general  relief.  A  copy  of  tbe 
order  of  the  supervisors  making  the  change 
in  the  division  line  t>etween  the  two  precincts 
and  establishing  Mutual  as  tbe  polling  place 
of  the  Second  precinct  is  filed  with  the  bill 
as  an  exhibit  Tbe  appellees  demurred  to  the 
bin,  and  the  court  passed  the  decree  appeal- 
ed from  sustaining  the  demurrer. 

Not  only  were  tbe  merits  of  tbe  case  pre- 
sented by  tbe  bill  discussed  by  counsel  with 
force  and  ability  at  the  hearing  of  the  appeal, 
but  it  was  contended  by  the  appellees  that  a 
coQTt  of  equity  had  no  Jurisdiction  to  enter- 
tain tbe  suit,  because  it  did  not  affect  any 
civil  or  property  right,  but  sought  to  enjoin 
action  which  was  political  or  governmental 
In  its  nature,  and  affected  only  a  poUtical 
right  of  the  appellant.  As  we  have  come  to 
the  conclusion  that  the  case  presented  by  the 
bill  does  not  tipon  its  merits,  entitle  the  ap- 
pellant to  the  relief  for  which  be  asks,  we 
deem  it  unnecessary  to  pass  upon  or  to  fur- 
ther notice  the  question  of  the  Jurisdiction 
of  the  circuit  coxurt  to  entertain  the  bill. 

The  bill  broadly  ayers  that  the  division 
line  between  the  two  election  precincts  un- 
der consideration  was  established  about  tbe 
year  1872,  and  has  remained  unchanged 
OTer  since  then,  but  it  does  not  say  ho^,  or 


by  whom,  the  line  was  tb94  established,  nor 
allege  ttwt  it  was  so  established  as  to  be 
exempt  from  sntiseqaent  change  of  location 
by  boards  of  election  supervisors  in  the  ex- 
ercise of  appropriate  "statutory  powers.  We 
are  informed  by  the  appellant's  brief  that 
tbe  subdivision  of  Om  election  district  into 
itwo  precincts,  with  an  established  polling 
place  in  each  precinct  viras  made  by  the 
county  oommissiopers  under  the  provisions 
pf  section  70  of  article  5  of  the  Code  of  Pub- 
lic Local  lAWB,  tit  "Calvert  County,"  sulitit 
"Election  pistrlcU,"  wber«,  as  the  biU  al- 
leges, the  elections  have  for  many  years 
been  htid.  This  section,  which  forms  part 
of  Acts  1872,  p.  77,  is  as  follows:  "Sec.  70. 
Tbe  county  commissioners  are  authorized 
to  redlstrlct  or  Increase  the  number  of  elec- 
tion precincts  in  said  county,  if,  in  their 
Judgment  it  may  seem  needfol  and  neces- 
sary." Tbe  effect  of  tlte  passage  by  the 
appellees  of  the  order  complained  of  was  to 
subdivide  the  First  election  district  of  Cal- 
vert county  into  two  new  precincts,  differing 
slightly  in  size  and  shape  from  the  precincts 
which  had  theretofore  composed  that  dis- 
trict and  to  designate  a  new  polling  place 
for  the  Second  precinct  This  subdivision 
was  effected  by  changing  the  division  line 
between  the  precLacts.  The  boundaries  of 
the  election  district  were  left  entirely  undis- 
turbed. The  bill  also  alleges  that  the  appel- 
lees authorized  their  clerk  to  prepare  a  reg- 
istry book  for  each  of  the  new  precincts 
containing  tbe  names  of  tbe  persons  entitled 
to  vote  in  that  precinct  If  we  now  turn  to 
tbe  law  to  ascertain  the  power  of  the  appel- 
lees, as  supervisors  of  election,  to  deal  with 
the  situation,  ve  find  that,  although  section 
117  of  article  S3  of  the  Code  as  it  now  stands 
provides  that  "the  boundaries  of  the  elec- 
tion districts  of  the  counties  and  o^  the 
wards  of  Baltimore  City  shall  remain  as  now 
established  by  law,"  it  authorizes  the  board 
of  supervisors  of  elections  of  Baltimore  City 
to  change  the  election  precincts  from  time  to  ' 
time.  Section  117a  of  the  same  article  con- 
fers similar  powers  upon  the  boards  of  su- 
pervisors of  elections  of  the  several  coun- 
ties. As  this  section  is  vital  to  the  pres- 
ent case,  we  here  Ins^t  it  in  full.  It  is  as 
follows:  "As  soon  after  the  passage  of  tlUs 
act  as  shall  be  reasonably  practicable.  It 
shall  be  the  duty  of  the  boards  of  super- 
visors of  elections  of  the  several  counties 
to'  examine  tbe  boundaries  of  the  several 
election  districts  and  election  precincts  in 
their  respective  counties,  and  whenever,  in 
their  Judgment  and  discretion,  it  shall  be 
expedient,  for  tbe  convenience  of  the  voters 
to  subdivide  any  of  said  election  districts 
or  election  precincts  liaviug  a  number  of 
voters  in  excess  of  six  hundred,  they  are 
hereby  empowered  and  authorized  to  make 
such  subdivisions,  and  to  establish  the  bound- 
aries of  such  subdivisions  in  such  way  as  to 
facilitate  and  expedite  the  casting  of  their 
ballots  by  the  voters  thereof,  either  by  a 
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designation  of  an  entirely  new  and  different 
polling  place,  or  by  providing  for  two  sep- 
arate polling  places  at  or  near  the  former 
polling  place.  Whenever,  in  the  exercise  of 
the  discretion  conferred  npon  the  several 
boards  of  supervisors  of  elections  by  this 
section,  they  shall  subdivide  any  election  dis- 
trict or  election  precinct,  they  shall  appoint 
officers  of  registration  and  Judges  and  clerks 
of  election  therefor,  as  in  this  article  pro- 
vided, who  shall  have  all  the  powers,  per- 
form all  the  duties,  be  subject  to  all  respon- 
sibilities and  be  liable  to  all  the  penalties 
prescribed  in  this  article  for  ofDcers  of  regis- 
tration. Judges  and  clerks  of  election.  All 
the  members  of  the'  boards  of  supervisors 
for  the  several  counties  whenever  such  dis- 
trict or  precinct  Is  divided,  as  herein  pro-' 
vided,  shall  sign  their  name  to  the  books 
which  contain  the  names  copied  from  the 
original  books  for  such  new  district  or  pre- 
cinct in  the  hands  of  said  supervisors,  and 
shall  duly  certify  that  said  new  books  con- 
tain all  the  names  of  the  persons  entitled 
to  vote  tn  such  newly  established  district  or 
precinct,  such  said  certiflcate  shall  appear 
on  the  blank  line  next  following  the  last 
name  in  each  letter  of  the  alphabetical  list 
of  names  in  the  new  book  so  transcribed,  and 
such  said  certificates  shall  be  attested  by  the 
clerk  to  the  respective  boards  Of  supervisors. 
Said  boards  of  supervisors  shall  furnish  to 
the  officers  of  registration  and  Judges  of  elec- 
tion, appointed  by  them  for  such  new  addi- 
tional voting  precincts,  full  and  complete 
sets  of  registry  books,  containing  the  names 
of  all  voters  already  registered,  duly  and 
properly  arranged  for  such  additional  vot- 
ing precincts,  and  for  the  entering  upon 
such  registry  books  persons  entitled  to  be 
newly  registered  thereon;  the  cost  of  such 
subdivision  and  preparation  of  proper  reg- 
istry l)ooks  shall  be  paid  by  the  county  com- 
missioners of  the  counties  in  which  such 
8ul>dlvisions  shall  be  made  npon  proper  req- 
uisition and  vouchers  presented  by  the 
boards  of  supervisors  of  elections.  The 
boundaries  of  said  additional  precincts  es- 
tablished under  this  section  shall  be  made 
known  by  advertisement  in  two  newspapers 
in  said  counties,  once  a  week  for  three  suc- 
cessive weeks, '  before  the  first  day  of  Sep- 
tember In  each  year  in  which  subdivision 
is  made.  Said  newspapers  to  be  designated 
as  provided  in  other  cases  under  this  arti- 
cle where  advertisements  are  required  to  be 
made  in  at  least  two  newspapers."  Section 
11  of  the  same  article  declares  that  it  shall 
be  the  du^  of  the  boards  of  supervisors  of 
elections  "to  appoint  the  place  of  registra- 
tion and  also  the  polling  place  in  each  pre- 
cinct of  their  county  or  city,"  and  it  re- 
quires the  polling  place  to  be  "as  near  the 
center  of  the  voting  population  of  the  pre- 
cinct and  as  convenient  to  the  greatest  num- 
ber of  voters  as  is  practicable."  The  Legis- 
lature, in  authorizing  the  supervisors,  by 
section  117a,  to  subdivide  any  election  dis- 


trict wr  any  precinct  having  more  than  flOO 
voters,  and  designate  a  polling  place  in  each 
subdivision,  whenever,  in  their  judgment  and 
discretion,  it  shall  be  expedient  for  the  con- 
venience of  the  voters,  evidently  Intended  to 
conf era  Mntlnulng  power  to  be  exerctoedfrom 
time  to  time  as  public  convenience  might  re- 
quire. Section  117  not  only  authorizes  the 
supervisors  of  elections  of  Baltimore  City 
to  make  similar  subdivisions  of  the  elec- 
tion districts  in  that  city,  but  It  requires 
them  to  do  so  before  each  succeeding  gen- 
eral registration.  It  is  natural  to  suppose 
that  the  Legislature,  by  tbie  enactment  of 
section  117a,  Intended  to  give  to  the  coun- 
ties as  well  as  to  Baltimore  City  the  benefit 
of  a  readjustment  of  the  lines  of  election 
precincts  at  appropriate  times.  The  view 
which  we  have  expressed  In  reterence  to  the 
power  of  the  supervisors  to  subdivide  elec- 
tion districts  and  precincts  In  the  counties 
at  pr<^er  times  applies  with  equal  force  to 
the  matters  of  detail  incident  to  such  subdi- 
visions provided  for  by  section  117a.  We  do 
not  think  that  the  designation  In  several 
Instances  In  the  latter  part  of  that  section, 
of  the  new  precincts  resulting  from  the  sub- 
division of  election  districts  as  "additional 
precincts,"  should  lead  us  to  the  conclusion 
that  the  power  conferred  upon  the  super- 
visees yiSLB  intended  to  extend  only  to  cre- 
ating additional  precincts,  and  not  to  chan- 
ging the  area  or  the  boundaries  of  those  al- 
ready in  existence.  It  would  be  impossible 
to  create  an  additional  precinct  In  any  elec- 
tion district  without  changing  the  boundar; 
lines  of  one  or  more  of  the  existing  {tre- 
dncts.  Such  changes  in  existing  precincts 
might  well  render  it  necessary  for  the  «»- 
venlence  of  the  voters  to  establish  new  poll- 
ing places  therein.  The  contents  of  section 
117a,  taken  as  a  whole,  and  the  evident 
purpose  which  It  Is  Intended  to  serve,  for- 
bid our  placing  so  narrow  a  constmctlon 
upon  Its  provisions  as  that  suggested  by  the 
appellant.  It  follows,  as  a  matter  of  course, 
from  what  we  have  said,  that  when  super- 
visors of  election  have.  In  the  exercise  of  the 
powers  thus  conferred  upon  them  by  law, 
subdivided  an  election  district  or  precinct 
either  by  merely  changing  the  lines  of  exist- 
ing precincts  or  by  creating  additional  ones, 
they  are  authorized  to  have  registry  books 
prepared  for  the  new  precincts  in  the  man- 
ner prescribed  in  section  117a. 

The  bill  of  complaint  does  not  allege  that 
the  action  of  the  appellees  of  which  it  com- 
plains was  not  taken  in  good  faith,  and  ac- 
cording to  their  Judgment  and  discretion, 
or  that  the  newly  appointed  polling  place 
was  not  as  near  the  center  of  the  voting  pop- 
ulation of  the  Second  precinct  and  as  con- 
venient to  the  greatest  number  of  voters  as 
practicable,  or  any  other  facts  showing  that 
the  appellees  have  not  acted  In  good  faith, 
and  within  their  statutory  powers  in  the 
premises. 

Being  of  the  opinion  that  the  bill  of  corn- 
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plaint  falls  to  state  a  eaae  entltUng  tbe  ap- 
pellant to  the  relief  for  which  he  prays,  and. 
that  the  circuit  court  properly  dlsmlsucd  the 
bill,  we  will  affirm  the  decree. 
Decree  affirmed,  with  oostfc 


fl  Fan.  138) 

ib  n  shannahan-wriohtsom  hard- 
ware C30. 

(Saperior  Coort  of  Delaware.    Kent    Oct  24, 
1904.) 

OHAITKI,   XOBTGAGE — STATOTB— AVF^>A▼n^~ 
•UJrnuiKNOT. 

1.  Under  15  Del.  Laws,  p.  818,  e.  477,  f  4, 
telatins  to  diattel  mortgagMj  and  prorioinf 
that  no  mortcage  shall  be  ralia  unless  there  be 
Indorsed  on  or  annexed  to  it  and  to  be  recorded 
with  it  a  certain  affidartt,  an  affi^rit  made  be- 
fore a  notary  pablie  in  refolar  form  except  the 
emiaaion  of  the  signature  of  the  affiant  b  snf- 
fident  since  nnder  Rer.  Code  1852,  amended 
In  1893,  c.  112,  |  9,  the  oertiflcate  of  the  officer 
nnder  his  hand  and  official  seal  Is  concIosiTe  in 
the  absence  of  evidence  to  the  contrary. 

2.  Under  15  Del.  Laws,  p.  616,  e.  4T7,  |  4. 
relating  to  chattel  mor^ges,  and  providing 
that  no  mortgage  shall  be  valid  nniess  there  be 
annexed  to  and  recorded  with  it  a  certain  affi- 
davit of  the  mortgagor,  an  affidavit  describing 
the  affiant  by  name,  followed  by  the  word  "mort- 
gagor," ia  a  anfficient  designation  of  him  aa  the 
person  who  made  the  mortgage. 

In  the  matter  of  the  petition  of  the  Bhan- 
oahan-Wrlghtaon  Hardware  Ckimpany  for 
the  application  of  the  proceeds  of  a  sale  of 
personal  property  on  execution  against 
George  P.  Knight  to  the  payment  of  peti- 
tioner's mortgage  thereon.    Granted. 

Argued  before  SFRUANOSl  and  BOXOB. 
JJ. 

Thomas  G.  Frame,  for  petitioner.  Henry 
Rldgely,  for  respondent  First  Nat  Bank  of 
DoTer. 

BFRUAMOB,  J.  The  petitioner  Is  the  mort- 
gagee named  In  a  chattel  mortgage  executed 
by  George  P.  Knight  The  personal  property 
apedfled  In  the  mortgage  was  sold  by  the 
■berlS  of  Kent  connty  nnder  an  ezecntlon 
In  favor  of  the  First  National  Banlc  of  Dover 
■Salnat  the  said  George  P.  Knight,  Issued 
and  lerled  upon  the  said  property  after  the 
•aid  mortgage  was  executed  and  recorded. 
The  proceeds  of  said  sale  were  paid  Into 
coort  by  the  sheriff,  and  this  la  a  petition 
tor  the  application  of  said  proceeds  to  the 
payment  of  said  mortgage^  The  said  oanx 
objects  to  such  application  on  the  ground 
that  the  alleged  affidavit  Indorsed  upon  and 
recorded  with  said  mortgage  Is  not  sufficient, 
because  (1)  It  Is  not  signed  by  the  affiant 
and  (2)  that  the  affiant  does  not  depose  that 
be  Is  the  mortgagor  named  In  said  mortgage. 

The  act  entitled  "An  act  In  respect  to  chat- 
tel mortgages,"  15  DeL  Laws,  p.  616,  c.  477, 
provides  aa  follows:  "Sec.  4.  No  mortgage 
made  under  the  provlalons  of  this  act  shall 
be  valid,  unless  there  be  Indorsed  upon  or 

1  L  See  Chattel  Ilortsases.  voL  t.  Cent.  Dla.  (  13S. 


annexed  to  It,  and  to  be  recorded  with  it,  aa 
affidavit  that  the  said  mortgage  was  made 
for  the  bona  fide  purpose  of  securing  a  debt 
or  malklng  Indemnity,  as  the  case  may  be, 
and  was  not  made  to  cover  the  property  of 
the  mortgagor  or  protect  it  from  his  cred- 
itors, or  to  hinder  or  delay  them  In  the  col- 
lection of  their  debts." 

The  alleged  affidavit  Indorsed  upon  and  re- 
corded with  said  mortgage  is  as  follows: 

"State  of  Delaware,  Kent  County— ss. 

Personally  came  before  me  John  B.  Hut- 
ton  a  Notary  Public  for  the  State  of  Dela- 
ware George  P.  Knight  mortgagor  who  being 
by  me  duly  sworn  according  to  law  deposes 
and  says  that  the  above  mortgage  was  made 
for  the  bona  fide  purpose  of  securing  a  debt 
and  was  not  made  to  cover  the  property  of 
the  mortgagor  or  to  protect  it  from  his  cred- 
itors or  to  hinder  oc  delay  them  in  the  col- 
lection of  their  debts. 

"Sworn  and  subscribed  before  me  this  20tb 
day  of  July  A.  D.  1901. 

"[Signed]  John  B.  Button,  Notary  Pablie 

"[Seal  of  Office.]" 

Bacon's  Abridgment;  tit  "Affidavit"  de- 
fines an  affidavit  to  be  "An  oath  In  writing, 
signed  by  the  party  deposing,  sworn  before 
and  attested  by  him  who  has  authority  to 
administer  the  same."  In  Bouvier's  Law 
Dictionary  the  definition  given  is:  "A  state- 
ment or  declaration  reduced  to  writing,  and 
sworn  or  affirmed  to  before  some  officer  who 
has  authority  to  administer  an  oath."  In  the 
Ency.  of  Pleading  and  Practice^  vol.  1,  p.  309, 
it  Is  defined  to  be  "a  voluntary,  ex  parte 
statement  formally  reduced  to  writing,  and 
Bwom  to  or  affirmed  before  some  officer  au- 
thorized by  law  to  take  It"  In  some  of  the 
states  It  has  been  held  that  the  signature  of 
the  affiant  Is  necessary  to  make  an  affidavit 
valid.  Crenshaw  r.  Taylor,  70  Iowa,  386,  80 
N.  W.  647;  Lynn  v.  Morse,  76  Iowa,  665,  38 
N.  W.  203;  Hargadlne  r.  Van  Horn,  72  Mo. 
370;  Watt  V.  Games.  4  Helsk.  632.  But  the 
decided  weight  of  authority  in  this  country 
appears  to  be  that  the  signature  of  the  affl- . 
ant  is  not  necessary,  In  the  absence  of  a 
rule  of  court  or  statute  requiring  It  1  Ency. 
of  PL  ft  Prac'  316;  Jackson  v.  Virgil,  8  Johns. 
(N.  T.)  640;  HafT  v.  Spicer,  8  Gaines  (N.  T.) 
190;  Garrard  v.  Hitsman,  16  N.  J.  Law,  124; 
Bloomlngdaie  v.  Chittenden,  76  Mich.  306, 42 
N.  W.  836;  Norton  v.  Hauge,  47  Minn.  40S,  00 
N.  W.  368;  Bates  v.  Robinson,  8  Iowa,  818; 
Ede  V.  Johnson,  15  Gal.  68;  Redus  v.  Wof- 
ford,  4  Smedes  ft  M.  (Miss.)  579;  Woods  v. 
State,  134  Ind.  42,  S3  N.  E.  901;  Harris  v. 
Lester,  80  III.  811.  In  Garrard  v.  Hltsman, 
Bloomlngdaie  v.  Chittenden,  and  Bde  v.  John- 
son, cited  above,  the  affiants  did  not  sign  the 
affidavits,  but  the  jurats,  signed  by  the  officer, 
were,  as  in  this  case,  "Sworn  and  subscribed 
before  me,"  etc  The  allegations  in  the  jurats 
as  to  slg;nature  were  rejected  as  sux>erfluous, 
and  the  affidavits  were  held  to  be  valid.  lu 
hide  V.  Johnson,  above  cited,  and  in  Gam- 
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brlnus  T.  Weber,  41  Ohio  St  689,  It  was  held 
that  an  af&davlt  to  a  chattel  mortgage,  not 
signed  by  the  afflilrit,  but  regular  In  other 
resjjects,  was  sufficient  In  case  of  the  pro- 
bate of  a  debt  against  the  estate  of  a  de- 
ceased person,  our  statute  expressly  requires 
that  the  affidavit  be  sighed  by  the  party  mak- 
ing it  (RCT.  Code  1852,  amended  In  1893,  C. 
89,  S  29);  but  there  Is  no  such  Statutory  re- 
quirement in  case  of  affldartts  of  the  char^ 
acter  now  under  consideration,  and  there  is 
no  reported  case  In  this  state  in  which  the 
question  has  been  determined.  If  an  affi- 
davit la  valid  without  the  signature  of  the 
affiant  It  necessarily  follows  that  the  affiant 
wduld  be  liable  to  Indictment  for  perjury  11 
his  affidavit  Is  willfully  false.  In  Bates  v. 
Boblhson,  eupra,  the  court  held  that  It  la 
not  essential  that  the  affiant  sign  the  oath, 
and  that  he  is  as  liable  to  the  penalties  of 
perjury  If  he  does  not  sign  as  if  he  -does. 
The  signature  of  the  affiant  would  usually  be 
sufficient  to  identify  him  as  the  person  tak- 
ing the  oath,  but  as  to  tbls  and  all  other 
matters  relating  to  the  affidavit  the  certifi- 
cate 'ot  the  officer  under  his  hand  and  official 
seal  is  conduce  in  the  absence  of  sufficient 
evidence  to  the  contrary.  Rev.  Code  1852, 
amended  In  1893,  c.  112,  J  9;  Hanson  v.  Coch- 
ran, 9  Houst  192,  31  Atl.  880. 

The  second  ground  of  objection  to  the  affi- 
davit la  that  the  affiant  does  not  depose  that 
be  Is  the  mortgagor  named  In  the  mortgage. 
The  description  of  the  affiant  as  "George  P. 
Knight,  mortgagor,"  is  a  sufficient  designa- 
tion of  him  as  the  person  who  made  the 
mortgage,  and  It  was  not  necessary  that  he 
should  in  express  terms  depose  that  he  was 
the  mortgagor  named  In  the  mortgage 
While  it  is  almost  the  universal  practice  in 
this  state  for  affidavits  to  be  signed  by  the 
persons  making  them,  and  while  this  is  the 
safe  and  better  practice,  we  are  of  the  opin- 
ion that  the  signature  of  the  affiant  was  not 
essential  In  this  case,  and  that  the  affidavit 
indorsed  upon  and  reiiorded  with  the  mort- 
gage Is  sufficient 


(5  Pen.  128) 

BALIi  et  aL  v.  HALI^ 
(Superior  Court  of  Delaware.    Sasaex.    Oct  11, 

1904.) 
JtjsncEs  or  thb  peace— lEcoBD—sTTjncraNT 

SROWINO    01    JUBISDICTION. 

1.  Where  the  record  of  a  justice  merely  states 
that  the  cause  of  action  is:  "For  violation  of 
promises.  Demand,  ?100" — but  does  not  state 
the  nature  of  the  promises,  it  cannot  be  deter- 
mined in  a  certiorari  proceeding  whether  the 
action  was  within  the  jurisdiction  of  the  justice 
or  not 

Action  by  William  J.  Hall  against  Newell 
Ball  and  another.  There  was  Judgment  for 
plaintlfr,  and  defendants  bring  certiorari. 
Reversed. 

The  record  of  the  justice  stated  the  cause 
of  action  as  follows:    "For  violation  of  prom- 


ises. Demand,  flOO."  TUe  following  exer- 
tion was  filed  to  said  re<iora:  'TL'hat  the  said 
record  docs  not  sAfflciently  state  tiie  catis» 
of  action." 

Argued  before  LORB,  0.  J^  and  GBU^B 
and   PBNNBWILL,  JJ. 

Ohas.  F.  Richards,  for  plaintiff.  Wood- 
bum  Martin,  for  defendants. 

LORB,  a  J.  As  the  record  falls  to  state 
the  nature  of  the  promises,  we  ai«  nnable 
to  determine  whether  the  action  was  within 
the  jurisdiction  of  the  justice  or  not 

Let  the  Judgment  below  be  reversed. 


(S  Pea.  ISC) 
STATB  Y.  DURRAU. 

(Ooort  ot  General  Sessions  of  Delawarei    Sas- 
sez.    Oct  6,  1904.) 

CBUIIRAX.    lAW— FBETENDINa    TO    DBAI.    WITH 
8FIBITS. 

1.  Under  Rev.  Code  1852,  amended  in  1893, 
p.  961,  c  132,  I  7,  providing  that  if  any  petson 
shall  pretend  to  exercise  the  art  of  witchcraft 
conjuration,  fortune-telllBg,  or  dealing  wiOi  spit^ 
its,  be  shall  be  fined,  etc,  a  person  pretending  that 
he  alone  has  power  to  remove  evil  spirits  an^ 
cure  sickness  caused  by  snch  spirits  is  guil^  of 
an  infraction  of  the  statute. 

Lawrence  M.  Durham  was  Indicted  tor 
pretending  to  exercise  the  art  of  dealing  with 
spirits,  and  found  guilty. 

The  defendant,  a  colored  man,  aboat  65 
years  of  age,  was  Indicted  at  this  term  (un- 
der section  7,  c.  132,  p.  961,  Rev.  CJode  1852; 
amended  in  1893)  for  pretending  to  exotdse 
the  art  of  dealing  with  spirits.  The  indict- 
ment consisted  of  three  counts,  the  first  of 
which  <<harged:  "That  Lawrence  M.  Dnr- 
ham,  late  of  Cedar  Creek  hundred^  in  the 
county  aforesaid,  on  the  30th  day  of  March, 
in  the  year  of  our  Lord  1904,  with  fbrce  and 
arms,  at  Cedar  Cre^  hundred,  1b  tlie  county 
aforesaid,  did  pretmd  and  represent  to  a 
certain  iohn  P.  Fitzgerald  and  a  certain 
Rachael  A.  Fitzgerald  that  she;  the  said 
Baehaet  A.  Fitzgerald,  was  then  and  there 
under  the  influence  of  a  certain  pretended 
evil  spirit  which  had  placed  what  lie^  the 
said  Lawrence  M.  Durham,  then  and  then 
called  a  'spell'  npon  her,  the  said  Rachael  A. 
Fitzgerald,  and  the  said  Lawrence  M.  Dnr- 
ham  did  then  and  tliere  f  urtlier  pretend  tint 
he,  the  said  Lawrence  M.  Dnrham,  could 
cause  the  said  pretended  evil  spirit  to  come 
tattb  and  the  said  pretended  spell  to  dis- 
appear; and  the  junws  aioteaaid,  in  nuumor 
and  form  aforesaid,  do  farther  say  that  the 
aald  Lawrence  M.  Dtvham  did  then  and 
there  and  thereby,  in  manner  and  form  afore- 
said, pretend  to  exercise  the  art  of  dealing 
with  spirits,  against  the  form  of  the  act  of 
the  General  Assembly  in  such  ease  made 
and  provided,  'and  against  the  peace  and  dig- 
nity of  the  state."  Tlie  second  count  cliap- 
ged  the  defendant  with  pretending  "to  ex- 
ercise the  art  ot  conjuration,"  and  the  third 
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count  cb&ifM  tbat  b*  had  "pretended  to  ex> 
erciae  tbe  art  of  witchcraft" 

John  P.  Fltcgerald,  the  iwosecutlng  wit- 
ness, tesilfled  that  he  lived  In  Cedar  Creek 
hundred,  Snsaex  county;  that  on  the  30th 
day  of  March.  1904,  the  health  of  his  wife, 
Bachael  A.  Fitzgerald,  was  in  a  poor  state; 
that  she  was  sutCering  from  a  skin  disease 
and  several  other  ailments,  and  that  she 
had  been  an  invalid  for  some  seven  years; 
that  somewhere  about  the  last  of  March  the 
defendant,  Durham,  having  heard  of  Mrs. 
Fitzgerald's  iUness,  came  to  the  house  to 
see  her:  that,  after  examining  her,  he  said 
"that  she  had  a  spell  put  on  her;  she  was 
under  the  influence  of  an  evil  spirit;  and 
that,  if  it  was  not  taken  oft  her,  she  was 
going  to  die,  and  would  not  be  long  about  it 
And  he  said,  'I  can  take  it  off  her,  and 
put  It  back  on  to  the  one  that  put  It  on.  her, 
and  I  can  cure  her.'  I  asked  him  how  long 
it  would  take  him  to  cure  her,  and  he  said, 
'In  fbrty-elght  hours  after  going  to  work  on 
her,  she  will  feel  a  great  relief,  will  feel 
a  great  deal  better;  and  in  nine  days'  time 
she  will  be  perfectly  well,  up  and  going 
where  she  pleases,  and  doing  her  own  work.' 
I  said,  'Do  you  think  you  can  cure  her  in 
that  time?'  'Yes,  indeed.'  he  said,  'I  will 
cure  her.  I  can  do  it,  and  I  will  do  it. 
Don't  yon  have  tbe  least  doubt  or  be  tbe 
least  uneasy  but  what  I  will  cure  your  wife.' 
I  asked  him  what  he  would  cure  hor  for. 
He  said  $50,  and  I  said:  *I  have  spent  so 
much  on  her;  she  has  been  sick  so  long,  and 
she  has  cost  me  so  much,  that  I  ,am  not  able 
to  pay  that  amount  of  money.  In  fact,  I  told 
him  thkt  I  did  not  have  the  money  by  me 
to  pay  that  amonnt.  Finally  he  agreed  if  I 
would  pay  him  |10  in  money  that  he  would 
wait  on  me  for  the  balance.  It  Just  upset 
my  wife  so.  It  scared  her  and  my  daughter, 
for  they  thought  every  word  that  he  said  was 
so.  Sly  wife  thought  that  somebody  had 
put  the  spell  on  her,  and  if  it  was  not  taken 
<^  she  would  die.  He  made  her  believe 
that  So  she  was  Just  crazy  for  me  to  let 
bim  go  to  work  on  her,  and  finally  I  consent- 
ed to  let  bim  try  it  I  paid  him  $10,  and 
gave  him  my  nota  (or  the  balance.  I  asked 
bim  when  this  note  of  $40  for  the  balance 
was  to  be  paid,  and  he  said,  'Not  until  she  is 
cured.'  I  said,  'All  right  then;'  and  when 
I  handed  him  the  note  I  said,  'Old  man,  yon 
keep  this  note  until  it  is  due,  and  if  my  wife 
is  w^l  and  cured  yon  shall  have  your  mon- 
ey, every  dollar  of  it,  and  be  perfectly  wel- 
come to  it'  Tbe  note  was  given  for  three 
months,  but  be  was  to  cure  her  in  nine  days. 
After  tliat  he  gave  h»  medicine  of  some  kind 
for  tbe  skin  disease  to  bathe  in,  and  another 
kind  to  take  inwardly.  X  do  not  know  wheth- 
er what  he  gave  her  to  bathe  in  was  horse 
liniment  or  what  it  was.  I  first  saw  him  in 
Cedar  Cre^  hundred,  at  Mr.  Pettijobn's,  and 
then  he  wrote  my  wife's  name,  and  I  think 
my  name  and  her  age,  on  a  piece  of  paper, 
and  the  first  thing  I  knew  he  had  it  in  iiis 
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I  mouth  cbewlng  It  and  pretended  to  swallow 
it  I  don't  know  what  he  did  with  It  He 
I  said  he  had  that  to  go  through  with,  and 
I  then  he  read  a  piece  out  of  the  Bible,  and 
I  sat  and  talked  as  though  he  was  talldng  to  a 
spirit  He  claimed  that  he  had  supernatural 
powers;  that  he  had  different  powers  from 
most  any  one  else.  He  then  said  that  he 
liad  made  arrangements  to  come  over  to  my 
house  and  see  my  wife,  and  I  said,  Terjr 
well,  if  you  have,  of  course  come  ahead.' 
He  came  over  to  my  house  the  next  day,  as 
I  have  stated,  and  he  came  to  see  her  about 
five  times,  but  did  not  cure  her.  In  the 
meantime  he  negotiated  the  note  I  Iiad  given 
him  and  got  tbe  money  on  it"  The  prose- 
cuting witness  admitted  on  croas-examination 
that  the  defendant  prayed  at  his  house  and 
read  from  the  Bible,  and  that  he  said  to  Mrs. 
Fitzgerald,  "Xon  bare  faitii  in  tbe  iMci,  and 
I  will  cure  yoa" 

David  W.  Mills,  a  witness  for  the  state, 
corrol>orated  the  testimony  of  the  prosecut- 
ing witness  as  to  what  took  place  at  tbe  in- 
terview with  the  defendant  at  one  Pettijobn's 
house  the  day  before  the  defendant  came  to 
see  Mrs.  Fitzgerald,  and  stated  that  the  de- 
fendant, among  other  tbings,  blew  in  bis 
hands,  and  when  asked  what  be  did  that  for 
said,  "Tbe  disease  will  go  into  my  hand,  and 
I  will  put  it  on  the  one  that  put  it  on  her." 
The  defendant  denied  that  he  blew  in  his 
bands,  or  chewed  tbe  paper  with  the  names 
upon  it  at  the  first  interview  with  tbe  prose- 
cnting  witness,  or  that  be  pretended  to  talk 
with  spirits,  and  also  denied  that  he  bad  said 
to  the  prosecuting  witness  that  he  could  cure 
Mrs.  Fitzgerald,  or  that  he  had  supernatural 
powers,  or  could  do  what  no  other  man  could 
do ;  but  stated  that  he  plainly  informed  the 
prosecuting  witness  that  his  wife  had  t>een 
afflicted  by  God,  and  that,  unless  she  bad 
faith  in  tbe  Lord  Jesus  Christ,  he  (Durham) 
could  not  do  her  any  good,  but  that,  if  she 
had  faith  in  the  Ix>rd  Jesus  Christ,  he  (Dur^ 
bam),  by  working  with  the  Omnipotent  One, 
could  help  lier.  He  furthor  testified  that  the 
first  thing  he  did  upon  going  to  see  Mrs. 
Fitzgerald  was  to  read  tbe  Bible  and  pray 
with  her,  admonishing  her  to  have  faith  in 
the  Lord  Jesus  Christ;  that  be  then  an- 
nolnted  her  from  head  to  foot  with  a  llnt- 
ment  which  be  had  prepared  by  boiling  roots, 
herbs,  bark,  and  balm  of  Oilead,  and  that, 
after  working  npon  ber  (or  some  time,  the 
scaly  surface  of  the  skin  became  aoftened, 
and  much  Improved  in  appearance;  that  be 
also  gave  ber  a  medicine  to  take  Inwardly, 
and,  after  attending  her  for  several  days, 
she  showed  signs  of  improvement ;  that  atiout 
tills  time  he  bad  no  means  of  reaching  his 
patient,  and,  learning  that  her  condition  was 
so  much  Improved  that  it  was  unnecessary 
ftor  him  to  attend  her  longer,  he  discontinued 
his  visits.  The  defendant  also  disclaimed 
any  belief  in  evil  spirits,  conjuring,  or 
witchcraft.  The  defendant  acknowledged  on 
cross-examination   by  the  Deputy  Attwm^ 
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General  that  he  had  been  oonTicted  In  Kent 
county,  Del.,  upon  the  charge  of  obtaining 
money  by  false  pretense.  He  further  admit- 
ted that  he  had  said  that  "she  had  a  spirit 
with  her — an  evil  spirit ;  that  through  her  mis- 
behavior Ood  had  afflicted  her  with  disease; 
that  she  was  afflicted  with  an  evil  spirit 
through  God." 

Argued  before  LORB,  C.  J.,  and  GRUBB 
and  PBNNEWILL,  JJ. 

Robert  H.  Richards,  Dep.  Atty.  Gen.,  for 
the  8tat&    Robert  O.  White,  for  defendant 

LORE,  O.  J.  (charging  jury).  Lawrence  M. 
Durham,  the  defendant,  is  charged  in  this  in- 
dictment with  pretending  to  exercise  the 
art  of  dealing  with  spirits  on  the  80th  day 
of  March  last,  in  this  county.  It  is  claimed 
on  the  part  of  the  state  that  the  defendant 
pretended  that  a  certain  Rachel  A.  Fitzger- 
ald was  possessed  of  an  evil  spirit,  that  her 
sickness  was  caused  by  the  presence  of  this 
evil  spirit,  and  that  he  alone  possessed  the 
power  to  remove  the  same,  and  to  heal  her 
disease  or  cure  her  of  her  sickness.  The 
Indictment  is  founded  upon  a  statute  of  this 
state  which  we  say  to  you  is  founded  in  wis- 
dom. The  purpose  of  that  statute  mani- 
festly is  to  protect  people  in  certain  grades  of 
life  from  being  Imposed  upon  by  persons  pre- 
tending to  possess  a  power  that  they  do  not 
have.  It  is  a  matter  of  common  experience 
that  persons  afflicted  with  disease  rely  oft 
times  upon,  or  give  credit  to,  persons  who 
claim  to  be  possessed  of  supernatural  powers. 
Those  who  are  oftenest  subject  to  that  Im- 
position are  particularly  people  who  are 
weak,  and  who  are  in  great  stress  of  sick- 
ness; and  this  law  was  designed  to  protect 
Just  such  people  from  impostors,  if  any  such 
there  be,  who  may  go  around  and  make  pre- 
tense of  healing  or  curing  through  the  ex- 
ercise of  supernatural  power,  which  the  In- 
telligence and  the  enlightenment  of  this  day 
utterly  denounce  and  discredit.  In  this  case 
you  are  not  trying  what  this  man's  faith  may 
be,  or  what  his  belief  may  be,  whether  Chris- 
tian Science  or  any  other  science,  but  wheth- 
er on  or  about  the  30th  day  of  March  last 
he  pretended  to  exercise  the  art  of  dealing 
with  spirits,  and  so  Imposed  upon  these  peo- 
ple. And  If  you  believe  from  the  testimony 
in  this  case  that  he  did  make  pretense  that 
he  alone  had  the  power  to  remove  these  evil 
spirits  and  cure  Rachael  A.  Fitzgerald  of  her 
sickness  by  reason  of  his  influence  over 
these  spirits,  then  your  verdict  should  be 
"Guilty."  That  is  the  sole  question  for  you 
to  determine.  If,  however,  you  do  not  believe 
that  the  defendant  made  any  such  pretense, 
but  that  he  represented  himself  simply  to  ex- 
ercise those  natural  and  proper  functions 
which  one  may  do  in  dealing  with  disease — 
not  dealing  with  spirits — your  verdict  should 
be  "Not  guilty."  You  have  beard  the  evi- 
dence in  this  case,  and  it  your  duty  to  weigh 
it  carefully.  If  this  defendant  be  guilty,  he 
ought  not  to  be  turned  loose;  U  he  be  inno- 


cent, he  ought  not  to  be  punished.  It  la  for 
you,  upon  all  the  testimony  in  this  case,  to 
say  whether  he  is  guilty  or  not  guilty  of  the 
charge  of  pretending  to  exercise  the  art  of 
dealing  with  spirits  about  the  time  and 
under  the  circumstances  alleged  in  tbe  indict- 
ment. 

Verdict,  "Guilty." 


INHABITANTS  OF  GRBENVILLB  ▼. 
BBAUTO  et  al. 

(Supreme  Judicial  Court  of  Maine.     Oct.  27, 
1901.) 

BOABD  or  HEALTH— INFECTIOUS  DI8KASK8— 
CABS  or  PATIENT. 

Bev.  St.  c.  18,  {  51,  provides,  in  snbetance, 
that  when  any  person  is  infected  with  any  dis- 
ease or  sickness  dangerous  to  the  public  health 
the  local  board  of  health  may  remove  him  to  a 
separate  house,  and  there  care  for  him  at  his 
charge,  "if  able."    Held: 

1.  That  such  a  person  is  not  chargeable  with 
any  part  of  the  expense  incurred,  if  he  ia  not 
able  to  pay  the  full  amonnt. 

2.  Sucn  a  person  is  not  cbareeable  with  the  ex- 
pense incurred,  if  he  is  not  financially  able  at 
the  time  of  his  discharge,  although  he  was  able 
to  labor,  and  did  labor,  and  afterwards  accomo- 
lated  sufficient  money  to  pay  the  expense. 

3.  The  phrase  "it  able"  relates  to  the  pe- 
cuniary abilitv  of  the  party  at  the  time  the  ex- 
penses were  mcutred. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Pis- 
cataquis County. 

Action  uAder  section  61  of  chapter  18  of 
the  Revised  Statutes  by  the  town  of  Green- 
ville to  recover  for  board,  nursing,  and  med- 
ical attendance  furnished  the  defendant 
while  sick  with  smallpox  in  said  town.  Case 
reported.    Judgment  for  defendant. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, SAVAGE,  POWERS,  PEABODY,  and 
SPEAR.  JJ. 

A.  L.  Fletcher  and  O.  W.  Brown,  for  plain- 
tiff.   Butler  &  Butler,  for  defendant 

SAVAGBi  J.  Action  under  Rev.  St  c.  18,  f 
61,  to  recover  for  board,  nttrsing,  and  medical 
attendance  furnished  the  defendant  while 
sick  with  smallpox  in  the  plaintUT  town.  The 
statute  in  question  provides  that  when  any 
person  is  "infected  with  any  disease  or  sick- 
ness dangerous  to  the  public  health,  the  local 
board  of  health  of  the  town  where  he  la,  abail 
provide  for  the  safety  of  the  inhabitants,  as 
they  think  best,  by  removing  him  to  a  sepa- 
rate house,  if  it  can  be  done  without  great 
danger  to  bis  health,  and  by  providing  nurses 
and  other  assistants  and  necessaries,  at  his 
charge,  or  that  of  his  parent  or  master,  if 
able,  otherwise  at  that  of  the  town  to  which 
he  belongs." 

The  defendant  was  sick  with  smallpox  In 
Greenville,  was  removed  to  a  separate  bouse, 
and  nurses  and  other  assistants  and  neces- 
saries were  provided  for  him  at  an  expense 
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ot  $49.10;  and  he  became  Bable  to  leimburse 
the  town  "If  able."  Upon  the  proper  eon- 
strnctlon  of  this  last  phrase,  "If  able,"  the 
case  turns.  It  Is  admitted  that  at  the  time 
the  defendant  was  taken  sick,  and  at  the  time 
of  his  discharge,  he  had  about  $2  In  money, 
and  that  there  was  due  him  $10  which  he  aft- 
erwards collected,  and  that  he  then  had  no 
other  property  of  any  kind.  It  Is  evident 
that,  so  far  as  existing  financial  ability  at 
that  time  is  concerned,  be  was  not  "able," 
within  the  meaning  of  the  statute;  for,  as 
^as  held  in  Orono  ▼.  Feavey,  66  Me.  60,  if  a 
person  is  not  able  to  pay  tiie  fnll  amount  of 
the  expense  incurred  he  Is  not  chargeable 
with  any  part  of  it. 

But  the  case  shows  that  the  defendant  was 
a  single  man;  a  common  laborer,  capable  of 
earning  about  $30  a  month,  and  that  from 
the  time  of  his  discharge  from  quarantine  to 
the  date  of  the  service  of  the  writ  he  bad 
earned  $95.76,  of  which  $76.50  was  then  due 
him.  And  the  plalntlfC  contends  that,  if  not 
financially  "able"  at  the  time  of  his  dis- 
charge, he  was  able  to  labor,  and  did  labor, 
and  had  accumulated  sufficient  money  or 
credit  to  pay  this  bill,  and  that,  therefore,  he 
Is  now  "able"  within  the  meaning  of  the  stat- 
ute. Is  this  contention  sustainable?  We 
think  not  The  liability  contemplated  by  the 
statute  is,  we  tliink,  fixed  and  definite,  and 
not  contingent  and  uncertain.  And,  if  this 
be  so,  it  must  have  reference  to  tiie  time 
when  the  expenses  were  incurred.  He  is  not 
chargeable  until  he  is  "able,"  and  it  follows 
that,  if  he  Is  not  "able"  then,  he  Is  not 
chargeable  at  any  time  afterwards,  unless 
the  statute  intends  to  make  him  liable  upon 
a  future  and  unknown  contingency.  If  he 
should  become  able  to  labor  or  accumulate 
money,  would  it  be  reasonable  to  say  that  a 
liability,  which  did  not  exist  at  the  time  of 
his  discharge,  was  afterwards  created  by  the 
happening  of  a  contingency?  If  so,  within 
what  limit  of  time?  A  month,  or  a  year,  or 
ten  years?  And  as  the  statute  of  limitation 
docs  not  run  until  the  cause  of  action  ac- 
crues, shall  a  person  In  such  case  be  liable 
to  become  liable  for  a  lifetime,  unless  sooner 
be  becomes  able  to  labor,  or  has  accumulated 
property?  That  would  be  unreasonable,  and 
It  la  not,  we  think,  contemplated  by  the  stat- 
Bte. 

But  even  if  he  were  able  to  labor  at  the 
moment  of  discharge,  there  is  no  necessary 
connection  between  ability  to  labor  and  abil- 
ity to  pay  debts.  Whether  a  laborer  can  find 
employment,  for  \^hat  periods  in  the  year, 
and  at  how  much  wages,  are  all  uncertain 
and  contingent,  and  so  are  the  expenses  of 
living  to  which  he  may  be  subjected.  In  any 
event  there  can  be  no  reason  in  saying  that 
be  Is  "able"  unless  be  earns  more  than  It 
reasonably  costs  to  live — unless  he  creates  a 
surplus.  One  is  not  able  to  pay  debts  whose 
daily  wage  Is  eaten  up  by  his  daily  charges, 
and,  in  the  general  rim,  this  is,  unhappily, 
too  often  the  case  with  common  laborers, 


such  as  this  defendant  is  stated  to  be.  We 
cannot  think  the  Legislature  intended  the 
question  of  liability  to  depend  upon  the  nar- 
row and  often  imperceptible  balance  between 
the  earnings  and  expenses  of  a  laboring  man. 
Such  a  test  would  be  both  uncertain  and  un- 
satisfactory, not  to  say  unfruitful.  The  only 
reasonable  test  is  the  existing  financial  abil- 
ity to  pay  at  the  time  the  expenses  were  in- 
curred. See  Bangor  v.  Wiscaaset,  71  Me.  535. 
Applying  this  test  to  the  case  at  bar,  we 
hold  the  plaintiff  lias  failed  to  show  the  de- 
fendant's ability,  and  consequent  liability. 
Judgment  for  defendant. 


(99  He.  220) 
WHITNEY  V.  JOHNSTON. 
(Supreme  Judicial  Court  of  Maine.     Oct  81, 
1904.) 

AFPBAI. — I£ANDATE — ^PBOGEEDINOB    BELOW. 

1.  After  a  mandate  in  an  equity  proceeding 
of  "Bill  dismissed  with  costs"  has  been  received 
from  the  law  court,  a  single  justice  has  no  pow- 
er to  stay  judgment  and  execation.  He  cannot 
enlarge,  limit,  or  modify  the  scope  of  the  man- 
date. 

2.  Nothing  remains  after  such  a  mandate  is 
received  except  to  enforce  it  according  to  Ita 
terms. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Knox  County. 

Bill  by  Vena  T.  Whitney  against  Katherine 
J.  Johnston. 

This  was  a  suit  In  equity  ^o  remove  a  cloud 
upon  title  to  real  estate  tn  Knox  county. 
The  law  court,  being  of  the  opinion  that  the 
plaintiff's  remedy  was  at  law,  sent  to  that 
county  the  rescript,  "Bill  dismissed  with 
costs."  The  rescript  was  received,  entered, 
and  filed  March  17,  1901,  but  no  costs  have 
been  taxed  or  execution  issued. 

On  April  19,  1904,  the  plaintiff  began  a 
real  action  against  the  defendant  to  recover 
the  same  land  as  in  the  equity  suit  and  filjad 
tn  the  equity  suit  a  motion  to  stay  Judgment 
and  execution  In  that  suit  until  the  real  ac- 
tion should  be  determined,  in  order  that  such 
sums  as  she  might  recover  in  that  action 
for  damages  and  costs  might  be  set  otT 
against  the  costs  In  the  equity  suit 

This  motion  came  on  to  be  heard  before  the 
presiding  Justice,  who  ruled  that  he  bad  no 
power  to  grant  the  motion  at  that  stagQ  of 
the  cases,  and  accordingly  denied  the  same. 

To  this  ruling  the  plaintiff  excepted.  Over- 
ruled. 

Argued  before  WISWBLL,  0.  J.,  and 
WHITEHOUSE,  STROUT,  SAVAGE,  PEA- 
BODY,  and  SPEAR,  JJ. 

D.  N.  Mortland  and  R.  I.  Thompson,  for 
plaintiff.    J.  B.  Moore,  for  defendant 

SAVAGE,  J.  This  bill  in  equity  to  remove 
a  cloud  upon  the  title  to  real  estate  has  once 
before  been  before  the  law  court.  The 
court  being  of  opinion  that  plaintiff's  rem- 
edy. If  any,  was  at  law,  and  not  In  equity, 
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sent  down  the  following  mandate,  "Bill  dls- 
missed  with  costs."  The  bill  of  exceptions 
states  that  no  costs  have  been  taxed  or  ex- 
ecution Issued,  and  we  assume  that  no 
formal,  final  decree  has  been  signed  by  a  sin- 
gle  Justice,  although  the  bill  Is  silent  upon 
this  point  After  the  mandate  was  received 
the  plaintiff  began  a  real  action  against  the 
defendant  to  recover  the  same  real  estate, 
and  filed  in  the  equity  suit  a  motion  to  stay 
Judgment  and  execution  In  that  suit  until  the 
real  action  should  be  determined,  in  order 
that  such  sums  as  she  might  recover  in  that 
action  for  damages  and  costs  might  I>e  set  off 
against  the  costs  in  the  equity  suit.  The  Jus- 
tice sitting  below  ruled  that  he  had  no  power 
to  grant  a  motion  at  that  stage  of  the  cases, 
and  accordingly  denied  the  same,  to  which 
ruling  exceptions  were  taken. 

We  think:  the  exceptions  must  be  overruled. 
Rev.  St  c.  70,  I  22,  provides  that  after  the 
mandate  is  received  from  the  law  court  a 
"decree  shall  be  entered  therein  by  a  single 
Justice,  in  accordance  with  the  certificate 
and  opinion  of  the  law  court"  The  decree 
must  follow  the  mandate.  A  single  Justice 
cannot  enlai^e  or  limit  or  modify  the  scope 
of  the  mandate.  He  cannot  hinder  or  delay 
its  execution.  He  must  enter  the  decree  in 
accordance  with  the  mandate,  and  then  he 
can  only  cause  the  decree  to  be  executed. 
'He  may,  no  doubt,  issue  subsidiary  process. 
If  necessary,  to  enforce  the  decree,  but  he 
cannot  Issue  a  restraining  order  to  prevent  or 
delay  its  enforcement  Nothing  remains  aft- 
er the  mandate  ir  received  except  to  enforce 
it  according  to  its  terms. 

Exceptions  overruled. 


(St  He.  U() 

STATE  V.  McKINNON. 

(Supreme  Judicial  Clourt  of  Maine.    Sept  19, 

1904.) 

XAJNTAIKlnO    UqaOX    nUISAHCK— OWIfEBSHIP 
ANO  CONTBOL  OF  BT7II.DINa — EVinCRCE. 

1.  In  the  trial  of  an  action  for  maintaining 
a  liquor  nuisance,  for  the  purpose  of  proving  the 
respondent's  ownership  of  the  buiMin|;  an  office 
copy  of  a  mortgage  of  the  same  was  mtrodaced 
against  the  respondent's  objection.  Held,  that 
he  was  not  prejudiced  thereby,  as  he  afterwards 
testified  that  he  executed  tbe  mortgage. 

2.  Parol  evidence  is  admissible  to  prove  that 
a  party  has  made  a  contract  which  is  in  writ- 
ing, when  such  contract  is  not  the  foundation 
of  tbe  cause  but  simply  a  collateral  fact,  and 
the  contents  of  the  writing  are  not  involved  in 
the  case. 

(Official.) 

Exceptions  from  Supreme  Judicial  0>urt 
Penobscot  County. 

Pope  D.  McKinnon  was  convicted  of  main- 
taining a  liquor  nuisance,  and  brings  excep- 
tions.   Exceptions  overruled. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, POWERS,  PEABODY,  and  SPEAR, 
JJ. 

Bertram  H  Smith,  Co.  Atty.,  for  the  State. 
W.  R.  Pattangall,  for  respondent 


POWEBB.  J.  Indictment  against  the  re- 
spondent for  maintaining  a  liquor  nnlaanoe 
in  the  building  known  as  the  Globe  Hotel  in 
Bangor.    The  exceptions  present  two  points. 

The  building  was  personal  property,  and 
for  the  purpose  of  proving  the  respondentia 
ownership  of  the  same  and  tliat  he  bad  ex- 
ecuted mortgages  thereof;  against  his  objec- 
tion, the  records  of  the  city  clerk  were  ad- 
mitted in  evidence,  in  which  mortgagee  pur- 
porting to  have  been  execated  by  the  re- 
spondent were  recorded;  no  evidence  having 
bera  offered  otherwise  than  tbe  record  of  tbe 
execntion  of  said  mortgageK. 

The  defendant  testifled  tiut  he  executed 
these  mortgages,  and  tills  point  is  not  relied 
npon  in  argnment  by  the  respondent's  learn- 
ed connseL  The  respondent's  acts,  the  fact 
that  he  had  mortgaged  and  dealt  vrlth  the 
property  as  his  own,  were  admissible  against 
him  on  the  question  of  title.  His  admission 
was  coextensive  with  the  evidence  objected 
to;  and  it  is  self-evident  tliat  he  could  not 
be  prejudiced  by  a  refusal  to  require  more 
formal  proof  of  the  execntion  of  documents 
which  be  admitted  he  bad  executed. 

For  the  purpose  of  proving  tiiat  the  re- 
spondent had  control  of  the  hotel  and  made 
contracts  connected  therewith,  a  witness  for 
the  state  was  permitted  to  testify,  against 
objection,  that  there  was  a  tel^hone  service 
at  the  hotel,  and  that  the  contract,  which  at 
the  time  of  the  trial  was  in  Boston,  waa  in 
the  name  of  tbe  respondent  The  contract 
itself  was  undoubtedly  the  liest  evidence, 
both  of  its  existence  and  contents,  but  in 
cases  where  tiie  written  agreement  is  col- 
lateral to  the  que&tlon  at  issue  it  need  not 
be  produced.  1  Oreen.  Bv.  g  89.  Secondary 
evidence  of  the  contents  of  documents  is  ad- 
missible when  they  do  not  form  the  founda- 
tion of  the  case  bat  relate  simply  to  collateral 
facts.  25  Am.  A  Bug.  Bncy.  Law  (2d  Ed.) 
173.  Parol  evidence  of  tbe  contents  of  a  pa- 
per may  be  given  when  tbe  paper  is  not  tbe 
foundation  of  the  cause  of  action,  but  merely 
relates  to  some  collateral  fact  Gilbert  ▼. 
Duncan,  29  N.  J.  Law,  133;  Tucker  t.  Welsh, 
17  Mass.  160,  9  Am.  Dec.  187.  Here  the  la- 
sue  was  whether  the  respondent  maintained 
a  liquor  nuisance  in  the  hotel.  Hie  fact  that 
he  had  made  a  contract  In  regard  to  its  tele- 
phone service,  while  admissible  as  tending  to 
show  his  control  of  the  property,  was  not  the 
foundation  of  the  charge  made  in  tbe  indict- 
ment 

These  authwltiea  go  further  than  is  neces- 
sary to  support  the  ruling  In  the  present  case. 
The  evidence  admitted  did  not  involve  proof 
of  the  contents  of  the  writing,  but  simply 
the  fact  that  the  respondent  Iiad  made  a 
contract  irreq>ective  of  its  terms.  It  is  like 
the  case  stated  in  1  Oreen.  Ev.  87:  "If  the 
fact  of  the  occupation  of  land  is  alone  In  Is- 
sue, without  respect  to  the  terms  of  the  ten- 
ancy, this  fact  may  be  proved  by  any  com- 
petent oral  testimony,  Buch  as  payment  of 
rent  or  declarations  of  the  tenant  notwitb- 


Digitized  by 


Google 


N.JO 


SMITH  ▼.  DAVID  H.  BRAND  &  CO. 


1029 


standing  It  appears  tbat  fbe  occupancy  was 
under  an  agreement  In  writing;  for  here  the 
writing  Is  only  collateral  to  the  fact  In  ques- 
tion." The  evidence  was  not  offered  to  prove 
the  contents  of  a  writing,  but  simply  to  prove 
a  collateral  fact  that  the  respondent  had 
made  a  contract  which  happened  to  be  In 
writing,  the  contents  of  which  were  not  in- 
volved In  the  case. 
Bxceptions  overruled. 


(«7  N.  J.  B.  £») 

SMITH  V.  DAVID  H.  BRAND  ft  CO. 

(Court  of  Chancery  of  New  Jersey.     Oct  13, 

1904.) 

TBADB-KAMES—TBANSPER— BIGHT    TO    CSS— DB- 
CIPTION   or  PUBLIC— INJUNCTION. 

1.  Where  a  firm  engaged  in  business  under  a 
trade-name  consisting  of  a  portion  of  the  names 
of  both  partners,  transferred  its  business,  stock 
in  trade,  and  Kood  will  to  a  corporation,  such 
corporation  was  entitled  to  contfnne  to  adver- 
tise its  business  under  the  name  of  the  old  Srm, 
and  as  "sncceasor  of"  such  firm,  thongh  it  did 
BO  in  such  manner  as  to  avoid  so  far  as  possible 
calling  public  attention  to  the  successorsbip. 

2.  Where  a  firm  did  business  under  the  name 
of  "Brand  ft  Smith,"  and,  after  transferring  its 
assets  and  good  will  to  a  corporation.  Smith 
liegan  a  new  similar  business  under  the  name  of 
"William  Smith  &  Bro."  he  was  not  entitled  to 
restrain  the  corporation  from  using  the  name 
"Brand  ft  Smith  on  the  gronnd  that  snch  nse 
wonld  lead  the  public  to  believe  that  it  repre- 
sented plaintiff's  business. 

Bill  by  William  Smith  against  David  H. 
Brand  ft  Co.  to  restrain  defendant  from  na- 
ing  a  certain  trade-name.    Bill  dismissed. 

E.  R.  Walker,  for  complainant  William  J. 
Walsh  and  Charles  B.  Bird,  for  defendant 

BBROBN,  V.  O.  The  object  sought  by 
the  complainant  is  the  restraining  of  the  de- 
fendant from  using  the  name  of  "Brand  & 
Smith"  on  its  business  signs  and  wagons,  or 
In  Its  other  methods  of  advertising.  The 
facts  disclosed  by  the  bill  of  complaint  and 
answering  affidavits  are  as  follows:  For 
many  years  previous  to  1904  the  complain- 
ant and  David  H.  Brand  were  engaged  in 
business  as  partners,  trading  under  the  firm 
name  of  "Brand  &  Smith";  that  on  Febm- 
ary  26,  1904,  the  two  partners  and  John  H. 
Brand  caused  to  be  incorporated  under  the 
laws  of  the  state  of  New  Jersey  a  company  vm- 
der  the  name  of  David  H.  Brand  &  Co.;  that 
on  the  same  day  the  complainant  and  the  said 
David  H.  Brand,  as  such  partners,  sold  and 
conveyed  to  the  corporation  then  created  a  11  of 
the  stock  in  trade,  good  will,  rights  and  cred- 
its of  the  said  firm  of  Brand  ft  Smith,  and 
thereafter  mutually  dissolved  and  terminated 
the  partnership  theretofore  conducted  under 
that  name;  that  on  March  11,  1904,  the  com- 
plainant sold  bis  stock  and  interest  in  the 
corporation  to  the  corporation,  retaining  to 
himself  but  a  single  share;  tliat  on  the  1st 
day  of  September  he  and  his  brother  formed 
a  copartnership  under  the  firm  name  of  Wil- 
liam Smith  ft  Bro.  for  the  purpose  of  carry- 


ing on  the  clothing  bosiness,  the  corporation 
of  David  H.  Brand  ft  Co.  being  engaged  in 
a  like  business.  The  principal  gronnd  of 
complaint  alleged  by  the  complainant  is  tliat 
the  corporation  advertise  their  business  as 
"D.  H.  B.  ft  Co.,  successors  to  Brand  ft 
Smith,"  and  in  snch  advertisement  the  words 
and  letters  "D.  H.  B.  ft  Co.,  saccessors  to" 
are  printed  in  small  letters,  and  the  words 
"Brand  ft  Smith"  in  large  display  type,  so 
that  in  a  casual  reading  the  small  type  is 
not  likely  to  attract  attention,  thereby  mis- 
leading the  public  to  believe  tliat  the  bnsl- 
ness  Is  still  being  carried  on  by  "Brand  ft 
Smith,"  and  not  by  the  new  corporation;  It 
being  admitted  that  the  old  firm  of  Brand 
&  Smith,  by  reason  of  liberal  advertising  and 
a  successfully  conducted  business,  had  ob- 
tained and  enjoyed  the  public  confidence  to 
a  large  and  profitable  extent  The  complain- 
ant insists  that  the  defendant  makes  use  of 
the  name  of  "Brand  &  Smith"  for  the  pur- 
pose of  deceiving  the  public  into  the  belief 
that  the  former  partnership  Is  still  in  exist- 
ence, and  that  the  complainant  is  connected 
with  the  business,  to  the  Injury  of  the  com- 
plainant in  his  new  enterprise  under  the 
name  of  "William  Smith  ft  Bro."  It  thus  ap- 
pears that  two  men  formed  a  copartnership, 
and  adopted  as  a  firm  name  or  trade-mark 
a  name  made  up  of  parts  of  the  names  of 
the  respective  partners;  that  this  name  be- 
came well  known  in  the  community  where 
the  business  was  being  transacted,  and  en- 
Joyed  a  popularity  which  was  of  great  ad- 
vantage to  the  business;  that  the  partners 
Jointly  transferred,  for  a  valuable  consider- 
ation, to  a  corporation  owned  and  controlled 
by  themselves,  not  only  the  business  and 
stock  of  the  partnership,  bat  also,  and  In 
express  terms,  the  good  will  of  the  firm;  that 
the  punAaser  of  the  business  and  good  will 
continues  to  advertise  its  business  sometimes 
under  the  name  of  "Brand  ft  Smith"  and  at 
other  times  as  the  "successor  of  Brand  ft 
Smith,"  doing  so  In  such  manner  as  to  avoid, 
80  far  as  possible,  calling  public  attention  to 
the  matter  of  successorsbip. 

Under  these  circumstances  I  tail  to  see 
any  equitable  ground  upon  which  the  inter- 
ference of  this  court  can  be  supported.  The 
principle  that  the  good  will  of  a  trade,  con- 
ducted by  a  firm  is  one  of  its  assets,  and  may 
be  sold,  and  that  the  purchaser  of  the  good 
will  of  a  business  acquires  the  right  to  use 
the  old  name,  and  to  prevent  others  from 
doing  the  like.  Is  well  settled.  Lindley  on 
Part  445.  In  Levy  v.  Walker,  10  Ch.  Dlv. 
436,  It  appears  that  In  proceedings  taken  to 
dissolve  the  partnership  of  Gharbonel  & 
Walker  the  court  decreed  a  sale  of  the  assets 
of  the  firm,  injcludlng  its  good  will  and  busi- 
ness, and  directed  that  after  sale  a  proper 
deed  of  assignment  should  be  executed  by 
the  nonpurchaser  or  nonpurchasers.  At  the 
sale  Miss  Walker,  one  of  the  partners,  be- 
came the  purchaser,  and  in  compliance  with 
the  terms  of  the  decree  the  nonpurchasing 
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partner  executed  the  deed  of  transfer  to  the 
purchaser,  by  the  terms  of  which  she  as- 
signed, transferred,  and  released  all  her 
right,  share,  and  interest  In  and  to  the  busi- 
ness "and  the  good  will  thereof."  The  pur- 
chaser continued  to  conduct  the  business  un- 
der the  name  of  "Charbonel  &  Walker,"  and 
the  retiring  partner,  haying  engaged  in  a 
similar  business,  using  the  name  of  "Char- 
bonel," sought  to  restrain  Miss  Walker  from 
using  the  name  of  the  Arm  whose  business 
^nd  good  will  she.had  purchased.  On  appeal  it 
was  held,  reversing  the  order  of  the  vice  chan- 
cellor allowing  the  Injunction,  that  the  right 
to  use  the  name  of  "Charbonel  &  Walker" 
:wa8  conveyed  by  the  assignment  of  the  good 
.will  of  that  firm,  and  that  as  between  the 
vendor  and  purchaser  of  the  good  will  that 
right  was  the  exclusive  property  of  the  pur- 
chaser, and  that  the  trade-name,  made  up 
of  parts  of  two  real  names,  was  the  name 
of  the  business,  and  a  name  with  which  ev- 
ery article  sold  might  be  impressed.  It 
seems  to  die  that  all  of  the  elements  upon 
which  the  determination  of  the  court  was 
based  in  the  cause  Just  referred  to  are  pres- 
ent in  the  case  we  are  considering.  The 
trade-name  of  "Brand  &  Smith"  was  a  val- 
uable asset  of  that  firm,  it  was  conveyed  to 
the  purchaser  and  present  holder  by  this 
,complalnant  and  his  partner,  and  the  right 
to  conduct  the  business  under  that  name  be- 
came the  exclusive  property  of  the  pur- 
chaser; and  certainly  the  complainant,  hav- 
ing Joined  in  the  sale  of  the  good  will,  and 
received  and  appropriated  the  proceeds  of  a 
part  of  tliat  sale,  ought  not  now  to  be  permit- 
ted to  complain,  that  the  purchaser  is  using 
..what  he  bought  and  paid  for  in  the  only  way 
,1^  which  he  can  make  such  purchase  avail- 
able. 

j  In  Snyder  Manufacturing  Co.  v.  Snyder 
(Ohio)  43  N,  B.  325,  31  L.  R.  A.  657,  a  co- 
partnership existed,  and  the  business  was 
.carried  on  under  the  firm  name  of  "Snyder 
Manufacturing  Co."  This  partnership  was 
dissolved  through  the  appointment  of  a  re- 
ceiver, who,  by  direction  of  the  court,  sold 
.  the  assets  and  good  will  of  the  firm  at  auc- 
tion. The  purchaser  was  one  of  the  part- 
ners, who  thereafter  organized  a  corporation 
with  the  name  of  "The  Snyder  Manufactur- 
ing Co."  Snyder,  one  of  the  partners  in  the 
old  firm,  sought  to  enjoin  the  use  of  his 
name  as  a  part  of  the  title  of  the  corporation 
which  was  continuing  the  old  business.  The 
court  refused  an  Injunction,  saying  that  it  is 
well  settled,  when  a  partner  sells  his  inter- 
est in  the  business  to  a  copartner  without 
a  reservation  or  exception  of  the  good  will 
the  purchaser  is  entitled,  not  only  to  con- 
tinue the  business  in  the  name  of  the  firm 
and  as  its  successor,  but  he  may  prevent  the 
selling  partner  or  other  person  from  carry- 
ing on  business  in  that  way,  and  that,  where 
the  purchaser  transfers  the  property  so  ac- 
quired by  him  to  a  corporation  of  which  he 
is  a  member,  organized  to  succeed  to  the 
business.  It  may  carry  on  the  business  in  the 


same  manner  under  a  corporate  name,  in- 
cluding the  name  which  had  been  used  by 
the  firm,  and  that,  if  it  is  desired  to  limit  the 
right  of  the  purchaser  or  his  vendee  in  the 
use  of  the  firm  name,  or  exclude  such  right 
altogether,  it  should  be  done  by  stipulation 
in  the  contract  when  the  sale  is  made  by  the 
partners. 

The  complainant  very  strongly  qrges  the 
proposition  that  the  use  of  the  name  of 
"Brand  &  Smith,"  as  used  by  the  defendant, 
is  calculated  to  deceive  the  public,  and  is 
likely  to  create  confusion  with  reference  to 
the  Identity  of  the  two  firms.  I  am  not  dis- 
posed to  accord  any  persuasive  power  to  this 
argument  The  name  of  "Bmnd  &  Smith" 
is  not  calculated  to  mislead  the  public  into 
a  belief  that  it  represents  the  business  car- 
ried on  under  the  name  of  "William  Smith 
&  Bro.,"  nor  that  the  business  of  the  latter 
firm  will  be  in  any  way  affected  by  a  con- 
fusion of  names.  In  support  of  his  argu- 
ment, counsel  of  complainant  has  called  the 
attention  of  the  court  to  two  cases  in  this 
state — Van  Horn  v.  Coogan,  52  N.  J.  Biq.  380, 
28  Atl.  788,  and  Coal  Company  v.  Spangler, 
54  N.  J.  Eq.  354,  34  Atl.  932— but  neither  of 
these  cases  establishes  any  principle  con- 
trary to  the  views  I  have  expressed.  In  the 
first  case  the  defendant  offered  for  sale  an 
article,  adopting  for  descriptive  purposes  a 
name  by  which  quite  a  different  article  was 
known  In  the  trade,  with  the  manifest  in- 
tention of  misleading  the  public  Into  a  belief 
that  he,  the  defendant,  was  offering  to  sell 
an  article  which  had  obtained  public  ap- 
proval. In  other  words,  the  defendant  was 
endeavoring  to  put  off  his  goods  for  sale  as 
the  goods  of  a  rival  trader.  No  such  condition 
exists  here.  It  is  not  pretended  that  the  de- 
fendant is  endeavoring  to  sell  its  goods  as 
the  goods  of  the  complainant  In  the  second 
of  the  cases  last  referred  to  the  only  ques- 
tion involved  was  the  right  of  the  defendant 
to  advertise  himself  as  having  l)een  formerly 
connected  with  a  rival  business  enterprise, 
and  the  effort  to  restrain  the  defendant 
Spangler  from  making  such  an  announce- 
ment in  the  advertising  of  the  business  did 
not  meet  the  approval  of  this  court 

It  seems  to  me  to  be  very  clear  that  the 
defendant  in  this  cause  has  not  exceeded  its 
rights,  and  that  the  complainant  is  not  enti- 
tled to  the  relief  he  seeks,  and  I  will  ao  ad- 
vise. 


(6T  N.  3.  B,  640) 
CRANWELIi  T.  CLINTON  REALTY  OO. 
et  al. 

(Court  of  Chancery  of  New  Jersey.     Oct  12, 
1904.) 

SPECIFIO  PEBFOBMANCB— CONTBACT  OF  BALJC— 
DELAY  IN  PATINO  PUBCnASIS  VORET— BE- 
6CIS8I0N  OF  CONTBACT— TENDER  OP  DEED — 
AGENCT— TEBMINATION — NOTICE — COSTS. 

1.  Time  Is  not  of  the  essence  of  an  agreement 
to  convey  land,  unless  it  is  expressly  so  stipuUt- 
ed,  or  follows  by  necessary  implication  from  tbe 
nature  of  the  transaction. 
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2.  In  a  suit  to  enforce  ispecific  performance  of 
a  contract  to  convey  land,  the  court  will  not 
countenance  an  unreasonable  delay  in  paying 
the  price,  nor  aid  the  vendee  to  obtain  an  unfair 
advantage  by  acting  only  after  the  property  has 
increased  in  value. 

3.  The  fact  that  the  vendee  in  a  contract  to 
convey  land  has  expended,  mone^  on  the  proper- 
ty, and  tliat  a  portion  of  the  price  paid  has  not 
been  tendered  back,  are  reasons  for  decreeing 
specific  performance',  though  there  has  been  de- 
lay in  the  payment  of  the  balance  of  the  pur- 
chase money. 

4.  Defendant  corporation  contracted  to  convey 
Itmd  to  plaintiff,  who  afterwards  negotiated  with 
defendant's  general  manager  for  extensions  of 
time  for  payment  of  the  price.  After  defend- 
ant had  mailed  plaintiff  a  notice  that  his  con- 
tract would  be  canceled  if  he  did  not  pay  the 
interest  and  taxes,  as  agreed,  on  a  certain  date, 
the  general  agent  informed  plaintiff  that,  if  it 
was  true  that  he  had  sent  a  check  for  the 
amount  of  the  interest,  he  need  pay  no  atten- 
tion to  the  notice.  After  this  time  the  general 
agent  bore  the  same  apparent  relationship  to  the 
defendant  as  before,  sold  property  for  it,  and 
later  wrote  the  contract  by  which  the  land  in 
question  was  sold  to  another  than  plaintiff. 
lield,  that  plaintiff  was  justified  in  believing  that 
the  agent  had  power  to  bind  defendant  by  the 
statement  that  no  attention  need  be  paid  to  the 
notice. 

5.  Defendant  corporation  contracted  to  sell 
land  to  plaintiff,  the  price  to  be  paid  on  a  cer- 
tain date.  Extensions  of  time  were  made  from 
time  to  time,  and  iinally  a  further  extension  of 
six  months  in  consideration  of  plaintiff's  pay- 
ing interest  and  taxes.  A  few  days  after  this 
agreement  was  made  plaintiff  agreed  to  make 
the  payment  soon,  and  four  days  later  sent'  a 
check  for  the  interest,  which  was  never  received. 
After  the  check  was  sent  defendant  notified 
plaintiff  that  the  contract  would  be  canceled  if 
payment  of  interest  and  taxes  were  not  made 
inunediately,  but  before  receipt  of  this  notice 
told  plaintiff  that  if  he  had  sent  the  check  he 
need  pay  no  attention  to  the  notice.  At  varioos 
times  plaintiff  expressed  his  desire  to  take  the 
property,  and  about  10  days  after  the  notice  was 
sent,  plaintiff,  hearing  that  defendant  was  about 
to  sell  the  property  to  some  one  else,  went  to 
defendant's  office  and  stated  that  he  would  take 
the  title  seven  days  later.  Defendant  stated 
that  plaintiff  was  too  late,  and  the  next  day 
sold  uie  land  to  another.  HM,  that  defendant 
had  no  right  to  rescind  the  contract  aa  it  did, 
but  that  it  was  its  duty  to  either  wait  the  seven 
days  or  tender  a  deed  and  demand  performance 
at  once. 

6.  A  person  purchasing  land  with  notice  of 
an  enforceable  contract  by  his  vendor  to  sell  to 
another  may  be  compelled  to  specifically  per- 
form. 

7.  Defendant  contracted  to  sell  land  to  plain- 
tiff, who  made  numerous  delays  in  the  payment 
of  the  price,  and  finally,  after  an  agreement  for 
an  extension  of  time  in  eonsideration  of  plain- 
tJCTs  payment  of  a  certain  sum,  sent  a  dieck 
which  was  not  received  by  defendant,  who  then 
sold  to  another  without  tendering  performance 
to  plaintiff.  On  suit  for  specific  performance, 
the  testimony  of  defendant's  officers  showed  per- 
fect ^ood  faith,  and  a  belief  that  they  had  acted 
within  their  rights.  The  price  on  resale  was 
the  same  plaintiff  was  to  pay.  Held  that,  under 
P.  L.  1902,  p.  538.  i  84,  giving  the  court  power 
to  exercise  discretion  as  to  imposition  of  costs, 
defendant  should  not  be  required  to  pay  the 
costs,  though  plaintiff  was  entitled  to  a  decree 
for  specific  performance. 

Bill  by  Emma  J.  Cranwell  against  the 
Clinton  Realty  Company  and  another.  De- 
cree for  plaintiff. 

V  (.  Sea  Specific  Performance,  vol.  44,*  Cent.  Die, 
i  E3. 


Weller  ft  Llchensteln,  fi>r  complainant.  F. 
N.  Eberhard,  for  defendant  Clinton  Really 
Co.    Augostua  A.  Rich,  for  defendant  Kleinke', 

GARRISON,  V.  C.  This  Is  a  bill  filed  by 
Emma  J.  Cranwell  against  the  Clinton  Real- 
ty Company  and  August  Kleinke,  praying  for 
the  specific  performance  of  a  contract  to  cdn- 
vey  real  estate. 

On  the  19th  day  of  April,  1902,  the  Clinton 
Realty  Company,  through  Its  general  man- 
ager, George  J.  Luxton,  entered  Into  a  wiitr 
ten  contract  with  George  W.  Cranwell,  agree- 
ing to  sell  to  him  certain  lots  In  tbe  town  of 
West  Hoboken,  In  Hudson  connt7,  In  this' 
state,  fdr  the  sum  of  $3,000,  to  be  paid  $150 
at  the  signing  df  the  agreement,  "and  tbe' 
remaining  $2,830  on  or  before  the  19th  day 
of  October,  in  tbe  year  1902,  at  the  company's 
office." 

The  company  agreed,  "on  receiving  such 
payments  at  the  time  and  In  the  manner' 
above  provided,  •  •  •  to  deliver  to  thfe' 
said  Cranwell  a  proper  deed,"  etc 

On  the  28th  of  August,  1902,  there  Is  •writ 
ten  upon  tbe  original  agreement  an  asslgti- 
ment  of  all  tbe  right,  title,  and  Interest  of 
George  W.  Cranwell  to  Emma  J.  Cranwell. 

On  the  14th  day  of  October,  1902,  there  Is 
written  upon  the  agreement  the  following: 
"Jersey  City,  N.  J.,  Oct  14,  1902. 

"For  the  further  consideration  to  extend 
tbis  contract,  the  party  of  tbe  second  part(y) 
agrees  with  tbe  party  of  the  first  part  to  pay 
taxes  confirmed  In  1902,  for  1903,  and  Inter- 
est of  five  per  cent  from  Oct  19tb,  1902. 

"The  within  contract  Is  extended  Six 
months  from  Oct  19tb,  1902. 

"Clinton  Realty  Co., 

"G.  J.  Luxton,  Gen.  Mgr." 

After  the  execution  of  tbe  agreement  Cran- 
well entered  into  possession  of  tbe  lots  by 
building  a  fence  and  by  depositing  contract- 
or's materials  upon  tbe  land. 

While  the  rights  of  Cranwell  appear  to 
have  been  assigned  to  bis  daughter.  It  Is  quite 
clear  from  the  testimony  that  this  was  mere- 
ly a  formal  assignment,  and  that  all  of  the 
equitable  rights  were  vested  In  George  W. 
Cranwell,  the  signer  of  tbe  agreement 

From  the  expiration  of  tbe  written  ex- 
tension, which  occurred  on  tbe  19tb  of  April, 
1903,  down  to  the  Ist  of  November,  1903, 
It  Is  quite  clear  that  the  failure  of  Cranwell 
to  make  the  payment  required  by  the  contract 
was  acquiesced  In  by  the. realty  company. 

He  was  waiting  to  receive  some  moneys 
due  him  for  work  upon  buildings  that  he  bad 
contracted  to  finish,  and  bad  communicated 
tbls  fact  to  Mr.  Luxton,  and  tbe  company 
was  willing  to  wait  upon  him,  and  did  so. 

On  tbe  1st  of  November,  1903,  Mr.  Wright, 
the  president  of  .the  realty  company,  went  to 
see  Mr.  Cranwell,  and  called  to  bis  attention 
the  fact  that  he  bad  not  paid  tbe  Interest 
and  tbe  taxes,  and  wanted  to  know  when  be 
would  settle  up. 

Crunwell  Informed  him  of  various   mis- 
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f«»:tune8  which  bad  overtaken  him,  and  re- 
quested moie  time;  and  Wright  informed 
tilm  that  be  could  not  do  anything  about 
that  until  he  had  had  a  consultation  with 
Mr.  Butts,  who,  it  appears,  was  largely  In- 
terested in  the  realty  company,  and  was  its 
secretary  and  treasurer. 

In  this  conversation  with  Wright,  Cran- 
well  referred  to  a  debt  of  $280  owing  to  him 
by  Mr.  Luzton  for  work  done  by  Cranwell 
for  Luzton  on  Luxton's  property. 

I  think  it  clearly  appears  from  the  evidence 
that  although  there  was  no  agreement  be- 
tween Luzton  and  Cranwell,  and  certainly 
none  between  the  company  and  Cranwell,  that 
this  $280  should  be  credited  to  Cranwell  on 
the  purchase  of  the  lots,  still  both  Cranwell 
and  Luzton  Intended  that  Cranwell  sbould 
receive  the  benefit  of  this  credit  in  the  final 
settlement. 

I  refer  to  tbia  matter  because  I  think  it 
casts  light  upon  Luzton's  failure,  acting  for 
the  company,  to  press  Cranwell  with  respect 
to  the  payment  of  the  tazes  and  interest,  and 
Cranwell's  failure  to  raise  and  pay  that 
amount  from  other  sources. 

When  Mr.  Cranwell  mentioned  the  matter 
of  this  credit  to  Mr.  Wright,  the  latter  im- 
mediately informed  him  that  it  could  not  be 
allowed,  and  it  is  not  claimed  In  this  case 
that  it  should  be. 

On  the  6tb  of  November,  1903,  Messrs. 
Wright  and  Butts  called  upon  Mr.  Cran- 
well. 

Cranwell  made  the  same  statements  to 
them  concerning  his  financial  condition  as  he 
bad  previously  made  to  Mr.  Wright.  He  was 
very  desirous  of  obtaining  more  time,  and 
they  were  willing  to  give  It  to  him,  but  want- 
ed the  matter  of  tazes  and  interest  settled. 

They  gave  him  at  that  time  a  computation 
of  the  amount  of  interest  and  of  the  tazes, 
$215.15,  and  they  say  that  he  said  It  was 
an  easy  matter  for  him  to  pay  that,  and  that 
he  would  send  them  a  check  the  nezt  day. 

They  gave  him  the  aldress  of  Mr.  Butts, 
to  whom  he  was  to  send  the  check. 

I  do  not  find  that  upon  that  day  there  was 
any  agreement  that,  if  be  did  not  send  the 
check  the  next  day,  the  company  would  can- 
cel the  contract  I  do  think  that  it  was  the 
general  understanding  that  he  was  to  send 
a  check  the  nezt  day,  or  within  a  day  or  so. 

The  witnesses  for  the  complainant  testis 
that  on  the  10th  day  of  November  a  cbe*^ 
was  made  out  to  the  realty  company  for 
$142.50,  the  amount  of  the  Interest  due,  and 
was  mailed  to  the  realty  company.  In  care 
of  Mr.  Butts,  at  the  address  given  to  Mr. 
Cranwell  by  Mr.  Butts. 

They  explained  that  the  check  was  only 
made  for  the  amount  of  the  Interest,  because 
they  hoped  to  obtain  a  reduction  of  the  taxes. 

They  produced  a  check  book,  which  bears 
the  appearance  of  having  been  In  every-day 
use,  and  on  the  seventh  stub  of  which  there 
appears  a  memorandum  of  a  check  made  out 
to  the  Clinton  Bealty  Company  for  the  sum 


of  $142US0,  under  date  of  November  10,  1008. 

There  Is  nothing  In  the  appearance  of  the 
book,  which  seems  to  have  been  used  contlno- 
ously  before  and  since  that  date,  to  caat 
any  suspicion  on  the  truth  of  this  testimony. 

The  son,  James  W.  Cranwell,  testifies  that 
he  personally  wrote  the  words  ni>on  the  chedc 
and  the  stub ;  tliat  the  check  was  signed  by 
his  sister,  the  complainant.  In  whose  name 
the  account  stood;  and  that  be  placed  it  in 
an  envelope  with  a  return  address  printed  on 
the  outside,  and  stamped  and  addressed  the 
envelope  as  above  stated,  and  gave  the  same 
to  his  father  to  mail. 

The  father  testifies  that  be  mailed  it 

All  of  the  witnesses  for  the  complainant 
testify  that  neither  the  cbe^  nor  the  en- 
velope was  ever  seen  by  them  again. 

The  witnesses  for  the  defendant  testify 
that  the  check  was  never  received  by  them. 

The  testimony  of  the  complainant  with  re- 
spect to  the  sending  of  this  check  Is  cor- 
roborated by  the  testimony  of  George  J.  Luz- 
ton, who  was  general  manager  of  the  realty 
company  and  a  witness  produced  by  It 

On  the  lltb  day  of  November,  1903,  Messrs. 
Wright  and  Butts  composed  and  sent  a  let- 
ter as  follows: 

"Hoboken,  N.  J.,  Nov.  11,  IflOS. 
"Mr.  G.  W.  Cranwell,  or  Whom  It  may  Con- 
cern: 

"^ou  are  hereby  notified.  If  payment  is  not 
made  according  to  our  oral  arrangement  this 
week,  the  company  will  cancel  your  contract 
and  all  right  to  same. 

"CUnton  Realty  Co., 

"Theo.  Butts,  Sea  &  Treas." 

On  that  day  Mr.  Luzton  met  the  younger 
Cranwell,  and  told  him  that  be  had  lust 
come  from  the  office  of  the  company,  and 
that  they  had  sent  a  stem  letter  to  bis  tatbw 
because  he  had  not  paid  the  interest  and 
tazes,  to  which  the  younger  Cranwell  replied 
that  they  had  sent  a  check,  and  .Luzton 
thereupon  said  that  If  that  was  so,  tbey  need 
pay  no  attention  to  the  letter. 

Either  that  day,  or  shortly  after,  Mr.  Lux- 
ton  was  taken  by  one  of  the  Cranwells  to 
their  house,  and  was  there  shown  the  check 
book,  and  saw  the  stub  of  the  check. 

I  therefore  find  that  a  check  was  made  out 
and  sent  for  the  sum  of  $142.60,  which  was 
the  interest  then  due. 

Since  the  check  was  not  received,  It  Is  not 
evidence  of  payment,  but  Is  important  as 
showing  the  Intention  of  the  vendee. 

About  10  days  after  this  a  rumor  reached 
the  Cranwells  that  the  company  bad  sold 
these  lots  to  some  one  else. 

The  elder  Cranwell,  who  learned  this  ap- 
parently on  the  2l8t  of  November,  1908, 
which  was .  Saturday,  went  to  see  Mr.  Luz- 
ton on  Sunday,  and  was  referred  by  him  to 
Mr.  Wright  whom  he  went  to  see  on  Mon- 
day, the  23d  of  November. 

When  he  reached  the  office  of  Mr.  Wright 
on  that  day,  Mr.  Klelnke^  the  defendant  vraa 
there.        ' 
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Mr.  Oranwell  testifies  that  he  told  Mr. 
Wrlgbt  be  was  prepared  to  take  the  title 
then-  Mr.  Wright  testlfles  that  Oranwell 
■aid  he  was  ready  to  take  the  title  on  the  1st 
of  December. 

A  contract  to  convey  these  same  lota  to 
Elelnke  for  the  sum  of  $3,215  had  then  been 
written,  but  had  not  been  signed  by  Klelnke. 

Mr.  Wright  Informed  Mr.  Oranwell  that 
he  was  too  late,  as  he  bad  already  sold  the 
lots  to  Mr.  Klelnke.  Oranwell  threatened  to 
obtain  itn  injunction,  and  left  the  office;  and 
Klelnke  subsequently  signed  the  contract, 
and  a  deed  was  Immediately  prepared  from 
the  realty  company  to  Klelnke,  and  was  sign- 
ed and  recorded  the  next  day,  November 
24th. 

Klelnke  bad,  previous  to  this  day,  full  no- 
tice of  the  agreement  between  the  realty 
company  and  Oranwell. 

The  consideration  to  Klelnke  Is  $8,21B, 
which  is  the  total  of  the  original  considera- 
tion of  $3,000,  plus  the  $215  of  Interest  and 
taxes;  so  that  the  sale  to  Klelnke  realized 
to  the  realty  company  exactly  the  same  sum 
of  money  as  the  sale  to  Oranwell  would  have 
realized. 

Under  the  contract  with  Klelnke  the  com- 
pany was  to  receive  $200  in  cash  on  the  exe- 
cutloB  of  the  agreement,  $015  on  the  delivery 
of  the  deed,  and  a  bond  and  mortgage  tor 
$2,100. 

They  did  receive  the  $200  in  cash,  but  took 
a  note  for  the  $015,  because,  as  Mr.  Wright 
explains,  tbey  thought  there  would  be  a  law- 
suit, and  they  wanted  to  hold  the  note  to 
abide  the  issue. 

Mr.  Wright  evidently  means  by  this  testi- 
mony that  they  did  not  desire  to  take  cash 
from  Mr.  Klelnke,  since  he  might  have  to  re- 
convey  to  Oranwell,  and  they  did  not  desire 
to  keep  him  ont  of  his  money  If  be  was  not 
to  get  the  land. 

The  bill  in  this  case  was  filed  on  the  28tb 
of  November,  1903,  immediately  after  the 
conveyance  to  Klelnke. 

Since  I  find  as  a  fact  that  the  delay  in 
payment  of  the  balance  of  the  purchase  mon- 
ey down  to  the  Ist  day  of  November,  1903, 
was  acquiesced  In  by  the  realty  company,  it 
is  only  necessary  to  consider  the  effect  of  the 
conduct  of  the  parties  from  then  to  Novem- 
ber 2Sd. 

It  is  well  settled  in  this  state  that  time  is 
not  of  the  essence  of  an  agreement  to  con- 
vey lands,  unless  the  parties  have  expressly 
so  stipulated,  or  It  follows  by  necessary  Im- 
plication from  the  nature  of  the  transaction. 
Cramer  v.  Moouey,  59  N.  3.  E!q.  104,  170,  44 
Atl.  025,  627  (Grey,  V.  0.;  1899),  citing  cases; 
Bullock  V.  Adams'  Executors,  20  N.  J.  Eq. 
Ser,  871  (Zabriskle,  Ob.;  1869),  citing  cases. 

A  court  of  equity  considers  that  the  ven- 
dee is  the  eqtritable  owner  of  the  land,  and 
the  vendor  is  entitled  to  the  purchase  mon- 
ey, and  that,  unless  either  by  express  terms 
or  necessary  Implication  time  becomes  of 
the  essence  of  the  contract,  equity  is  done  by 


securing  the  legal  title  to  tbe  land  to  the 
vendee,  and  possession  of  the  purchase  ukmi- 
ey,  with  Interest,  to  the  vendor,  within  a 
reasonable  time. 

The  court  will  not  countenance  unreason- 
able delay,  nor  will  it  aid  a  vendee  to  obtain 
an  unfair  advantage  by  being  passive  if  the 
value  of  the  property  is  lessening  or  stable, 
and  quickening  into  activity  only  when  tbe 
value  of  the  property  has  risen, 

Bnt  if  none  of  these  elements  are  present 
— and  none  are  present  in  tbe  case  now  mi- 
der  consideration — the  court  merely  looks  to 
see  whether  the  delay  in  the  payment  of  tbe 
purchase  money  has  been  unreasonable. 

If  the  vendee  has  not  shown  any  disposi- 
tion to  abandon  his  contract,  but,  on  tbe  oth- 
er hand,  has  shown  that  be  is  endeavoring 
to  carry  it  out,  the  court  will  hold  that  a 
short  delay  is  not  unreasonable. 

The  fact  that  the  vendee  has  gone  into 
possession  and  has  expended  money  upon 
th'e  property  is  an  added  reason  for  decreeing 
a  specific  performance  of  the  contract  to 
convey  to  him;  and  tlie  further  fact  that 
the  part  of  tbe  purchase  price  paid  by  him 
at  the  time  of  the  execution  of  the  contract 
was  never  returned  or  tendered  to  him  Is 
an  additional  equity  in  his  favor. 

It  wonld  also  appear  that  tbe  vendor  can- 
not successfully  contend  that  he  rescinded 
the  contract  because  of  the  default  of  tbe 
vendee,  unless  he  shows  that  he  tendered  to 
tbe  vendee  a  proper  deed  and  demanded  pay- 
ment, which  was  refused.  Flandrau  v.  Al- 
banesius,  68  N.  J.  £q.  800.  64  Atl.  1124  (Ct 
of  Errora,  1902);  Leaird  v.  Smith,  44  N.  T. 
622. 

There  is  no  evidence  In  this  case  that  the 
realty  company  ever  tendered  a  deed  to  the 
vendee. 

Tbe  real  question  that  I  find  necessary  to 
determine  in  this  case  is  whether  the  de- 
fendant the  realty  company,  by  reason  of 
tbe  arrangement  alleged  to  have  been  made 
on  November  6,  1903,  or  by  reason  of  tbe 
notice  given  to  Oranwell  dated  November 
11,  19<@,  acquired  the  right  to  rescind  or 
terminate  the  original  contract  on  account  of 
default  by  Oranwell. 

As  I  have  stated  before,  I  do  not  find  that 
at  tbe  conversation  between  Wright,  Butts, 
and  Oranwell,  held  on  November  6th,  any 
agreement  was  arrived  at  by  which  the  com- 
pany could  terminate  tbe  contract  at  once  if 
Oranwell  did  not  pay  the  taxes  and  Interest. 

The  subject  under  discussion  at  that  Inter- 
view was  the  length  of  extension  that  tbe 
company  wonld  give  Oranwell.  He  wanted 
many  months,  and  they  would  not  accede  to 
bis  desire. 

They  finally  agreed  that,  if  be  would  i«y 
tbe  taxes  and  interest,  they  would  extend  the 
time  until  the  1st  day  of  February,  1904. 

Tbe  circumstances  concerning  the  sending 
ot  the  check  In  pursuance  of  this  arrange- 
ment have  been  heretofwe  detailed. 

With  respect  to  the  notice  dated  Novem- 
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ber  11,  190S,  It  should  first  be  observed  that 
ttaey  do  not  therein  demand  that  he  pay  the 
balance  due  upon  the  purchase  price  or  suf- 
fer a  loss  of  his  contract,  but  demand  that 
he  shall  pay  the  taxes  and  interest  within 
the  week,  or  they  will  cancel  the  contract. 

Wbatever  effect  In  equity  might  be  given 
to  a  notice  from  the  vendor  to  the  vendee 
that  he  must  settle  within  a  specified  time  or 
lose  his  right  under  the  contract.  In  the  case 
At  bar  there  are  mitigating  circumstances  In 
favor  of  the  vendee. 

It  win  be  recalled  that  the  testimony 
shows  that  a  check  for  the  Interest  was  sent 
on  November  10th,  and  that  the  notice  was 
dated  November  11th.  On  the  last-mention- 
ed day,  and  before  that  notice  was  received 
by  Cranwell,  Cranwell's  son  met  Luzton,  and 
was  informed  by  him  that  such  a  notice  was 
on  the  way,  and,  when  the  younger  Cranwell 
t^ld  Luzton  that  they  had  sent  the  check, 
Luxton  replied  that  then  they  need  not  pay 
any  attention  to  the  notice. 
..  For  the  purpose  of  avoiding  responsibility 
Cor  the  conduct  of  Luxton  as  binding  on  the 
company,  they  sought  to  show  that  Mr.  Loz- 
ton's  connection  with  the  company  and  his 
right  to  represent  It  ceased  at  a  period  prior 
to  the  latest  negotiations  with  Cranwell. 
,-, While  there  is  no  clear  exposition  given 
by  the  witnesses  for  the  defendant  the  real- 
..ty  company  of  its  internal  arrangements,  I 
j^lnk  it  sufficiently  appears  that  the  following 
.^9B  the  situation:  Wright,  who  was  presi- 
dent. Butts,  who  was  secretary  and  treasur- 
er, and  Luxton,  who  was  general  manager, 
were  in  a  dose  corporation  dealing  in  real  es- 
tate. Butts  had  evidently  advanced  some 
$0,000  to  the  enterprise,  and  It  was  the  un- 
derstanding: that  he  was  to  receive  this  sum 
back  before  the  others  obtained  any  divi- 
dend, or,  as  they  ^pressed  It,  "had  any  inter- 

As  among  themselves,  Luxton,  as  general 
pianager,  at  first  seems  to  have  had  undis- 
.puted  power  to  bind  the  corporation  in  ev- 
,ery  legitimate  way.  They  intimate,  rather 
than  prove,  that  later  be  was  shorn  of 
some  of  bis  powers,  and,  under  very  sug- 
gestive and  leading  questions  put  to  Mr. 
Wright  by  counsel  for  the  company,  they 
nought  to  prove  that  they  brought  notice  of 
this  home  to  Cranwell. 

,  But  I  think  they  failed  to  prove  that  Cran- 
well was  ever  properly  Informed  that  Luxton 
could  no  longer  speak  for  the  company. 
;    Long  after,  the  time  they  claim  that  Lux- 
ton had  ceased  to  have  the  right  to  bind  the 
company,  we  find  from  the  testimony  that 
.  his  apparent  relationship  toward  It  remained 
as  before.    We  find,  for  instance,  that  he  Is 
..constantly  sent  by  the  others  to  Cranwell. 
;We  find  him  selling  property  as  before.    The 
testimony  shows  that  he  was  present  with 
..the  others  when  the  communication  of  No- 
vember 11th  was.  determined  upon,  and  was 
written  and  sent;    and  the  very  contract  to 
.^einke,  which  was  drawn  upon  the  day  that 


the  realty  company  claims  it  resdnded  the 
contract  with  Cranwell,  was  written  by  Lux- 
ton. 

Luzton  blmselt  testified  that  be  haa  now 
the  same  Interest  that  he  always  bad. 

Under  these  drcumstances  I  find  that 
Cranwell,  who  had  had  all  bis  dealings  with 
Luzton,  was  justified  in  continuing  to  believe 
that  Luxton  was  vested  with  the  same  power 
that  he  had  always  theretofore  had  to  bind 
the  company. 

Whether  or  not  a  vendor  may,  so  to  ^eak, 
make  time  of  the  essence  of  a  contract  by 
giving  a  notice  requiring  the  vendee  to  make 
settlement  within  a  time  specified  therein, 
seems  to  be  debatable.  Hubbell  ▼.  Von 
Schoenlng,  49  N.  Y.  327. 

But,  even  conceding  that  such  a  notice 
might  be  effectual,  the  vendor  conld  only 
claim  default  after  he  had  shown  full  per- 
formance upon  his  part  and  tliat  he  tendered 
a  proper  deed  to  the  vendee.  Hubt>eU  T.  Yon 
Schoenlng,  supra. 

I  think  that  the  rule  formulated  by  the 
Court  of  Errors  In  the  case  of  McTague  v. 
Sea  Isle  City  Building  Association,  57  N.  3. 
Law,  428,  31  Atl.  727,  applies  to  the  case  at 
bar.  In  that  case  the  court  said:  "An  ex- 
ecutory contract  that  contains  no  stipula- 
tion for  its  rescission,  and  that  has  not  been 
induced  by  fraud,  may,  In  general,  be  rescind- 
ed by  one  party  only  when  the  other  express- 
ly refuses  to  perform,  or  has  rendered  him- 
self Incapable  of  performing  It,  or  has  other- 
wise evinced  his  abandonment  of  it.  Mere 
delay  in  the  execution  of  a  contract  whose 
terms  would  be  satisfied  by  performance 
wittiin  a  reasonable  time  does  not  of  itself 
entitle  the  other  party  to  rescind." 

I  find  that,  from  the  time  of  the  interview 
on  November  1,  1903,  to  November  23,  1903, 
the  vendee  showed  his  evident  Intention  to 
take  the  property  and  pay  for  It,  and  show- 
ed clearly  that  he  did  not  desire  to  abandon 
the  contract;  and  that  it  was  reasonable  for 
him,  in  view  of  the  conversations  -  tliat  he 
had  had  with  the  different  officers  of  the 
company,  to  believe  that  they  would  wait 
for  him  to  obtain  the  money  that  be  had  ex- 
plained to  them  he  expected  to  get;  and  that 
when  he  visited  the  president  of  the  com- 
pany, Mr.  Wright,  after  he  had  heard  rumors 
of  the  sale  to  another,  and  informed  Mr. 
Wright  (taking  Mr.  Wright's  version)  that  he 
would  take  the  deed  and  pay  the  money  due, 
on  the  1st  of  December,  which  was  sevra 
days  from  the  date  of  the  Interview,  it  was 
reasonable  for  the  realty  company  to  wait 
for  that  period  of  time  before  canceling  the 
contract,  or  to  tender  hiin  a  deed  and  demand 
performance. 

It  is  admitted  by  counsel  for  Kleinke,  and 
clearly  appears  by  the  testimony,  that  Klein- 
ke had  full  knowledge,  at  the  time  of  taking 
the  contract  and  deed,  of  the  agreement  be- 
tween the  company  and  Cranwell,  and  there 
Is,  therefore,  no  diflJculty  with  re8i>ect  to 
the  decree  as  to  his  rights. 
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"The  role  is  well  establlsbed  tbat  a  pur- 
chaser, with  notice  of  a  prior  equity  superior 
to  the  rights  of  his  grantor,  takes  the  place 
of  the  grantor,  and  Is  bound  to  do  that  which 
he  was  bound  in  equity  to  do.  Such  a  pur- 
chaser can  be  compelled  speclflcally  to  per- 
form the  agreement  by  conveying  the  land  In 
the  same  manner  and  to  the  same  extent  as 
the  grantor  would  have  been  compelled  to  do, 
had  he  retained  the  legal  title.  Toung  ▼. 
Young,  46  N.  J.  B5q.  40,  41,  16  Atl.  921  (Mc- 
Glll,  Ch.;  1889);  Hanghwout  t.  Murphy,  22 
N.  J.  Eq.  547  (Ct  of  Errors,  Depue,  J.;  1871); 
BrlntOD  T.  Scull,  55  N.  J.  Bq.  747,  35  Atl.  843 
(Grey,  V.  O.;  1887)." 

"And,  to  be  a  bona  fide  purchaser  without 
notice,  the  defendant  must  not  'tnly  have 
agreed  to  purchase  without  notice  of  the 
complainant's  previous  agreement,  but  be 
must  also  have  actually  paid  the  purchase 
mon^  and  takeu  his  deed  without  such  no- 
tice." Dean  v.  Anderson,  34  N.  J.  Eq.  503 
(Bloomfleld,  Gb.;  about  1810);  Brinton  t. 
Scull,  supra. 

I  will  therefore  advise  a  decree  that  the 
contract  between  the  realty  compa,ny  and 
Cranwell  be  specifically  performed,  and  that 
Kleinke  be  decreed  to  convey  the  title  now 
Tested  in  him. 

I  have  determined  to  exercise  the  discre- 
tion vested  in  the  court  by  the  statute  (P.  L. 
1902,  p.  638,  {  84)  by  not  allowing  costs  In 
this  case. 

My  reasons  for  not  allowing  costs  to  the 
complainant  are  briefly  these: 

The  complainant  caused  a  long  delay  In 
the  payment  of  the  purchase  money,  and  un- 
doubtedly often  disappointed  the  expecta- 
tions of  the  company  with  respect  to  the 
time  it  would  receive  the  money,  and  finally, 
when  a  determined  effort  was  made  by  the 
company  to  get  in  hand  at  once  the  interest 
and  taxes,  be  did  not  see  to  it  that  they  got 
the  money,  although,  as  I  have  found,  he 
showed  Ms  intention  to  keep  the  contract 
alive  by  mailing  the  check,  which  was  not  re- 
ceived. 

The  officers  of  the  company  undoubtedly 
believed  that  they  were  again  to  be  disap- 
pointed with  respect  to  receiving  the  mon- 
ey, and  thought  that  they  had  a  rlglit  to  ter- 
minate the  contract. 

Their  testimony  was  frank  and  full,  and 
was  given  without  any  equivocation  or  at- 
tempt to  either  color  or  conceal  facts. 

Their  good  faith  is  further  shown  by  the 
fact  that  the  sale  to  Kleinke  was  for  ex- 
actly the  sEL  e  sum  they  would  have  received 
from  Cranwell,  so  that  it  Is  clear  that  they 
did  not  seek  to  rescind  the  Cranwell  contract 
because  the  property  had  appreciated  in  val- 
ue. 

Under  such  circumstances,  therefore,  it 
seems  to  me  that  It  would  be  Inequitable  to 
require  the  defendants  to  do  more  than  car- 
ry out  the  contract.  They  should  not  be  vis- 
ited with  costs. 

A  precedent  In  point  in  this  respect  IB 


Sharp  V.  Trimmer,  24  N.  J.  Bq.  422,  at  page 
426  (Dodd,  V.  C;  1874). 

I  will  advise  a  decree  In  accordance  with 
these  conclusions.  The  form  of  the  decree 
will  be  settled  upon  notice. 


(SFen.  W) 
BAUMS  CASTORINB  GO.  v.  KIMPEL. 
(Superior  Court  of  Delaware.     New  Oastle. 
Sept  80,  1904.) 

JirOOlOiHT— ICOTION   10   OFEK— HtBSODIUJSITT-' 
WA.IVEB. 

1.  The  mailing  of  an  affidavit  of  demand  be-' 
fore  suit  is  filed  is  not  cause  for  opening  a 
judgment  and  letting  defendant  into'  a  trial  on 
motion  made  at  the  term  next  after  the  judg- 
ment was  obtained,  as  it  is  a  mere  irregularity, 
the  right  to  object  to  which  defendant  will  be 
deemed  to  have  waived. 

Action  by  the  Baums  Castorlne  Company 
against  Albert  KImpel.  On  motion  to  open 
Judgment  on  the  ground  tbat  affidavit  of  de- 
mand was  made  before  suit  was  filed.  Rule 
discharged. 

Plaintiff's  counsel  contended  that  the  ap- 
plication was  made  too  late;  that  there  had 
been  an  affidavit  of  demand  filed,  there  be- 
ing no  affidavit  of  defense,  and  Judgnient 
entered  in  the  regular  course ;  tbat  the  term 
elapsed,  and  then  execution  was  Issued,  and 
now  the  application  was  made  by  the  defend- 
ant to  open  the  judgment  because  of  an  al- 
leged defect  in  the  affidavit  of  demand;  that 
the  usual  practice  of  the  court  was  to  hold 
that  defects  in  affidavits  of  demand  must 
be  taken  advantage  of  at  the  first  term. 
Black  on  Judgments,  {  326,  p.  403. 

Argued  before  LORB.  O.  J.,  and  PENNE- 
WILL,  J. 

T.  Bayard  Heisel,  tor  plaintUT.  Walter  L. 
Willis,  for  defendant 

LORE,  C.  J.  We  think  that  this  being  an 
Irregularity  the  defendant  has  waived  bia 
right  to  object  The  reason  la  very  well 
stated  in  Black  on  Judgments,  i  326:  "It  is 
not  every  trivial  or  inconsiderable  Irregular- 
ity that  will  support  an  application  to  vacate 
the  Judgment  The  pdnciples  which  abonld 
govern  the  exercise  of  this  remedial  power  of 
the  courts  have  been  well  stated  by  the  Su- 
preme Court  of  North  Carolina  In  the  follow- 
ing language:  'A  motion  In  the  action  to  set 
aside  the  Judgment  for  irregularity  will  be 
entertained  by  the  court  if  it  should  be  made 
within  a  reasonable  period  after  it  was  grant- 
ed [rendered].  This,  however,  does  not  imply 
that  every  Judgment  defect  of  any  degree, 
directly  or  indirectly,  by  some  or  any  irregu- 
larity in  the  course  of  the  actlou  leading  to 
It,  win  be  set  aside.  Some  irregularities  are 
unimportant  and  do  not  affect  the  substance 
of  the  action  or  the  proceedings  In  it  There 
are  others  of  more  or  less  Importance  that 
may  be  waived  or  cured  by  what  may  take 
place  or  be  done  In  the  actions  after  they 
happen,  and  there  are  jet  others  so  serious 
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iu  their  nature  as  to  destroy  the  efficacy  of 
the  action  and  render  the  judgment  in  it 
inoperative  and  void.  Whether  the  court 
will  or  will  not  grant  such  a  motion  in  any 
case  must  depend  upon  a  variety  of  circijn- 
stances,  and  largely  upon  their  peculiar  ap- 
plication to  the  case  In  which  the  motion 
shall  be  made.  Generally,  judgments  will  be 
set  aside  only  when  the  irregularity  has  not 
been  waived  or  cured,  and  has  been  or  may 
be  mich  as  has  worked  or  may  yet  work  se- 
rious Injury  or  prejudice  to  the  party  com- 
plaining Interested  in  it,  or  when  the  Judg- 
.ment  is  void.  The  court  will  also,  upon 
motion,  strike  from  Its  record  a  Judgment 
void  for  irregularity.'  Although  the  irregu- 
larity might  have  defeated  the  proceeding 
if  objection  bad  been  timely  and  properly 
made,  yet  If  It  Is  such  as  must  be  deemed 
waived  by  the  failure  to  object,  it  will  not  be 
ground  for  vacating  the  Judgment" 
Rule  discharged. 


(BFaa.  m) 

In  re  RALPH  et  al. 

(Court  of  General  Sessions  of  Delaware.    Sus- 
sex.   Oct  12,  1904.) 

HIGBWATB— PrrmON— 8EBVICB  ON  TBUBTEEB— 
nKSCRIFTION  OF  TXBMtnVB. 

1.  It  is  enough  that  a  petition  for  a  public 
road  be  served  on  one  of  the  trustees  having 
control  of  land. 

2.  The  terminus  of  a  public  road  petitioned 
for  is  sufficiently  described  as  a  stake  marked  in 
a  certain  way  near  a  certain  bouse. 

Petition  of  David  W.  Ralph  and  others  for 
a  new  public  road  in  Little  Creek  hundred. 
Return  held  sutBcient 

The  petition,  among  other  things,  set  forth 
that  the  road  passed  through  lands  belong- 
ing to  the  estate  of  the  late  William  W.  Dash- 
iell,  deceased.  It  was  admitted  by  the  attor- 
ney for  the  petitioners  that  said  real  estate 
was  under  the  control  of  John  H.  Elliott  and 
Miranda  H.  Dashlell,  trustees;  that  neither 
of  the  trustees  signed  the  petition,  and  notice 
was  served  upon  one  of  the  tmsteee  only, 
namely,  John  H.  Elliott 

Argued  before  LORB,  O.  J.,  and  QRUBB 
and  PENNBWILL,  JJ. 

John  M.  Richardson,  fbr  petitioners.  Ghas. 
H.  Richards,  for  respondent 

BIr.  Richards  opposed  the  confirmation  of 
the  return  on  the  ground  that  the  notice,  hav- 
ing been  served  on  only  one  of  the  trustees, 
was  insufficient  and  could  not  bind  the  other 
trustee,  who  was  also  entitled  to  notice;  that 
both  trustees  should  be  notified  in  order  to 
bind  the  estate  of  William  W.  Dashlell. 

Mr.  Richardson,  for  petitioners,  contended 
that  notice  served  on  one  of  the  trustees  gave 
the  opportuni^  for  the  estate  to  object  In  this 
court,  and  was  a  sufficient  notice. 

LORE,  C.  J.  Have  you  any  other  objec- 
tion, Mr.  Richards? 

f  X.  See  Higbvara,  voL  26,  Cent  Die.  t  &^ 


Mr.  Richards:  I  ask  that  this  return  be  not 
confirmed  also  on  another  ground,  namely, 
that  the  terminus  is  not  definitely  fixed.  The 
description  of  the  terminus  is  as  follows: 
"Thence  across  the  land  of  David  M.  Hayes 
and  George  Adams  until  it  intersects  a  road, 
which  passes  the  residence  of  Samuel  J. 
Bradley,  leading  to  Sharptown,  and  near  a 
tenant  house  belonging  to  said  Bradley,  at  a 
stake  settled  in  the  groiind  marked  with  the 
letter  *y,'  and  terminating  thereat"  I  con- 
tend that  it  should  state  Just  where  the  stake 
is — what  distance  it  la  from  the  tenant  bouse, 
for  Instance. 

LORE,  C.  J.  The  petition  says  that  it  ter- 
minates lit  a  marked  stake  near  the  tenant 
house.  There  Is  nothing  to  show  that  there 
has  been  any  change  in  the  location  of  the 
stake,  and  the  presumption  to  that  it  Is  tb«e 
to-day. 

We  think  that  the  return  to  sufficient. 


(5  Pen.  Ut) 


STATE  v.  BMORT. 


(Court  of  Oyer  and  Terminer  of  Delaware^  Mew 
OasUe.    Oct  21,  1901.) 

HOMICIDE— MUBDEB—nEOBEES — MARSIiAUeHTEB 

— ^PBOVOCATION — 8KLV-DEFBN8E — UEA- 

BONABLS   DOUBT. 

1.  Murder  in  the  first  degre^  under  the  laics 
of  Delaware,  consists  in  the  killing  of  another 
with  express  malice  aforethought,  or  in  per- 
petrating or  attempting  to  perpetrate  a.  crime 
punishable  with  death.  It  ia  not  necessary  that 
the  deliberate  design  to  take  life  should  have  ex- 
isted in  the  mind  of  the  assailant  for  any  con- 
siderable length  of  time ;  it  is  sufficient  if  it  so 
existed  at  the  time  of  the  inflicting  of  the  mortal 
wound. 

2.  Murder  in  the  second  degree  is  the  killing 
of  another  without  a  deliberate  desifpi  to  take 
life;  but  the  killing  is  malicious,  without  Jus- 
tification or  excuse,  and  without  sufficient  provo- 
cation to  reduce  the  homicide  to  manslaughter. 

3.  Manslaughter  is  the  unlawful  killing  of 
another  without  malice  express  or  implied. 

4.  The  mere  killing  of  another  is  presumed  to 
be  unlawful,  and  to  have  been  done  with  nutlice 
aforethonght,  until  the  contrary  is  shown. 

5.  One  claiming  self-defense  in  the  killing  of 
another  with  a  deadly  weapon  must  show  that 
the  killing  was  only  for  the  purpose  of  saving 
his  own  hfe  or  to  escape  great  bodily  harm,  that 
the  danger  was  real  and  Imminent  and  impend- 
ing, and  that  he  declined  the  combat  and  re- 
treated as  far  as  he  could  consistently  with  Ilia 
own  safety. 

6.  In  order  to  reduce  a  homicide  committed  by 
a  deadly  weapon  to  manslaughter,  the  provoca- 
tion must  have  been  very  great  and  no  mere 
words  or  defiant  gestures  or  a  w<^  assault  will 
constitute  a  provocation. 

7.  The  state,  in  order  to  convict  one  accused 
of  crime,  must  show  that  the  accused  is  guilty 
beyond  a  reasonable  doubt 

8.  A  reasonable  doubt  is  not  an  imaginary 
doubt,  but  a  substantial  doubt  such  as  intel- 
ligent men  may  reasonably  entertain  on  a  con- 
scientious consideration  of  all  the  evidence. 

Samuel  Emory  was  prosecuted  for  murder 
in  the  first  degree.  Guilty  of  murder  In  the 
second  degree. 

«r  8.  See  Criminal  Law,  voL  14.  Cent  Dig.  H  IM»- 
1»18. 
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The  defendant,  a  colored  man,  was  tried 
upon  an  Indictment  for  murder  of  the  first 
degree,  wherein  he  was  charged  with  mur- 
dering a  colored  man  named  Samnel  StiU, 
at  No.  17  Peoples  street  in  the  city  of  Wil- 
ming^ton,  on  the  evening  of  May  28,  1904. 

The  evidence  of  the  state  tended  to  show 
that  the  prisoner  lived  at  No.  17  Peoples 
street  with  one  Viola  Johnson,  "his  woman," 
and  that  Still  boarded  with  them;  ttiat 
on  the  28th  of  May  both  Still  and  Bmory 
were  at  home;  that  Still  had  paid  a  week's 
board  to  Viola  Johnson,  amounting  to  $2.50; 
tliat  thereupon  Bmory  asked  her  for  one-tialf 
of  the  amount,  which  she  refused  to  give 
him,  and  that  they  quarreled  about  the  divi- 
sion of  the  board  money;  that  Emory  and 
Still  had  words,  and  came  to  blows,  and 
fought  In  the  house  and  back  yard  of  No. 
17;  that  Viola  Johnson  and  Still  went  into 
No.  10,  next  door,  and  Bmory  also  later  went 
into  the  same  house;  tiaat  there  the  quarrel 
over  the  board  money  was  renewed  between 
Viola  Johnson  and  Emory,  and  the  occupant 
of  the  house,  one  William  Morris,  also  a 
colored  man,  told  them  that  he  did  not  want 
any  quarreling  In  his  house;  that  Emory 
then  started  out  of  the  house.  Still  follow- 
ing a  short  distance  behind;  that  the  doors 
of  No.  16  and  No.  17  were  only  about  a  foot 
apart,  and  the  sills  a  foot  from  the  ground, 
with  no  doorsteps;  that  Emory  swnng  liim- 
self  from  the  door  of  No.  10  into  the  door  of 
No.  17,  the  house  where  be  lived;  that  at 
tliat  time  Still  had  stepped  out  of  No.  16 
upon  the  ground,  and  stood  with  his  right 
shoulder  against  the  space  between  the  two 
doors,  with  his  left  shoulder  projecting  sUgbt- 
ly  past  the  door  Jamb,  bis  right  hand  resting 
upon  the  same,  and  bis  left  hand  in  the  door- 
way, and  one  foot  upon  the  sill;  that  Em- 
ory, as  he  went  in  the  ball  of  No.  17,  turned 
and  said  to  Still,  "Yon  black  son  of  a  bitch, 
you  wait  here  until  I  come  back  and  I  will 
fix  yon;"  that  Still  continued  to  stand  there, 
but  said  nothing;  that  Emoiy  walked  down 
the  ball  a  short  distance,  picked  up  a  single- 
barreled  shotgun  behind  the  door,  pointed  it 
at  Still  and  fired,  the  shot  shattering  part  of 
the  door  Jamb,  and  pert  of  the  load  entering 
StlU's  body  and  penetrating  his  heart;  that 
Still  cried,  "Ob!  I  am  shot,"  and  staggered 
into  No.  16,  where  he  fell  mficonscions;  that 
from  there  be  was  taken  by  an  ambulance 
to  one  of  the  dty  hospitals,  where  he  died 
witliln  24  fours  from  the  effects  of  the  said 
gunshot  wound;  that  Bmory,  Immediately 
after  firing  the  shot,  walked  out  his  back 
door  and  up  an  alleyway  to  No.  6  Peoples 
street,  at  which  place  he  was  arrested  the 
same  evening. 

The  state's  witnesses  testified  tbat  Still 
and  Emory  had  no  quarrel  In  No.  16,  and 
tbat  Still  at  no  time  thereafter  said  any- 
thing to  Emory.  The  prisoner,  however,  tes- 
tified that  after  the  fight  in  No.  17  he  went 
Into  No.  10,  where  Still,  Viola  Johnson,  and 
otben  were  present  and  that  he  asked  Viola 


Johnson  if  she  would  give  him  fl.^  of  iha 
board  money,  which  she  promised  to  do,  and 
at  that  time  Still  said  "Tisch,"  and  shook  his 
head  at  Viola  Johnson;  tbat  thereupon  the 
prisoner  said  to  Still,  "What  are  yon  trying 
to  keep  her  from  giving  me  the  money  for? 
She  is  supposed  to  be  my  wife.  Your  wife 
lives  at  No.  6,  and  I  don't  try  to  keep  ber 
from  giving  you  money;"  that  Still  said, 
"You  don't  like  me  anyhow.  You  don't  want 
me."  And  the  prisoner  said,  "No,  I  don't 
want  you;"  that  StUl  said.  "I  don't  have  to 
board  with  you.  I  done  rented  a  room  from 
Will-  Morris  here;"  that  the  prisoner  then 
said,  "Well,  if  you  have  rented  a  room  from 
Will  Morris,  that  is  your  business  and  not 
mine.  Don't  you  bother  me,  and  I  won't 
bother  you";  that  thereupon  Emory  started 
out  of  the  houses  and  as  he  reached  the 
entry  be  looked  around  and  saw  Still  fol- 
lowing him  with  his  right  hand  on  bis  hip 
pocket;  that  he  saw  him  poll  a  revolver  from 
said  pocket  with  his  right  liand  and  change  it 
over  to  tils  left  Iiand  (he  being  left-handed); 
that,  as  E^mory  swung  himself  around  from 
the  door  of  No.  16  to  No.  17,  he  said  to 
Still,  "Yon  damned  black  son  of  a  bitch, 
if  you  come  In  here  I  will  blow  smoke  in 
your  face";  tbat  Still  said,  "Yon  damned 
bla<^  son  of  a  bitch,  if  yon  come  out  here  I 
will  blow  smoke  in  your  face,"  at  the  same 
time  putting  himself  In  the  doorway  in  the 
position  already  described,  with  his  pistol 
in  his  left  band;  tlut  he  snapped  the  pistol 
twice  at  the  prisoner,  who  was  then  going 
down  the  hallway  of  No.  17,  whereupon  the 
latter  grabbed  his  gun  from  behind  a  door. 
Jumped  into  a  room  leading  off  the  ball, 
about  eight  feet  from  the  front  door,  and, 
holding  the  gun  in  the  doorway  and  pointing 
at  an  angle,  but  not  looking  Into  the  liall,  be 
fired  at  random. 

Several  witnesses  for  the  defense  corrobo- 
rated the  prisoner's  testimony  as  to  the 
deceased's  having  a  revolver  pointed  In  the 
hall  at  the  time  be  was  shot,  and  also  as  to 
the  language  tliat  passed  between  them  at 
the  door  of  No.  17,  as  stated  by  the  prisoner. 
The  evidence  showed,  however,  that  there 
was  no  revolver  found  on  the  person  of  the 
deceased. 

Evidence  was  Introduced  on  behalf  of  the 
prisoner  showing  that  he  paid  rent  for  and 
was  the  tenant  of  No.  17  Peoples  street, 
where  the  shooting  occurred. 

Argued  before  LORE,  a  J.,  and  ORTTBB 
and  PENNEWILIi,  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  And  Robert 
H.  Richards,  Dep.  Atty.  6en.,  for  the  State. 
David  T.  Marvel  and  Josiah  Marvel,  for  de- 
fendant 

LOBE,  O.  X  (charging  Jury).  On  Satur- 
day, the  28th  day  of  May,  1904,  at  No.  17 
Peoples  street,  to  this  dty,  one  Samuel  StiU 
was  killed  by  a  gunshot  wound,  which  was 
infiicted  by  Samuel  Bmory,  the  prisoner.   For 
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fhls  homicide  the  prisoner  la  Indicted  for 
murder  of  the  first  degree. 

Under  the  laws  of  this  state  there  are  three 
degrees  of  felonlons  homicide,  viz.,  (1)  mur- 
der of  the  first  degree,  (2)  murder  of  the  sec- 
ond degree,  (3)  manslaughter.  (1)  Murder  of 
the  first  degree  consists  of  killing  a  human 
being  with  express  malice  aforethought,  or 
In  i)erpetratlng  or  attempting  to  perpetrate 
any  crime  punishable  with  death.  That  is 
to  say,  In  general,  when  the  murder  Is  com- 
mitted with  a  sedate,  deliberate  mind  and 
formed  design  to  take  life.  Such  design  may 
be  shown  by  the  deliberate  selection  and  use 
of  a  deadly  weapon,  by  a  previous  quarrel 
or  grudge,  by  antecedent  menaces  or  threats.. 
To  constitute  murder  of  the  first  degree,  it 
Is  not  necessary  that  such  design  should  have 
existed  in  the  mind  of  the  assailant  for  any 
considerable  length  of  time  prior  to  the  kill- 
ing; it  is  sufficient  if  it  so  existed  at  the 
time  of  the  inflicting  of  the  mortal  wound. 

(2)  Murder  of  the  second  degree  is  where 
there  is  no  such  deliberate  mind  and  formed 
design  to  take  life,  but  where,  nevertheless, 
the  killing  Is  malicious  and  without  justifi- 
cation or  excuse,  without  any  provocation, 
or  without  sutBcient  provocation  to  reduce 
the  homicide  to  the  grade  of  manslaughter. 

(3)  Manslaughter  is  the  unlawful  killing  of  a 
human  being  without  malice,  either  express 
or  Implied. 

Malice  aforethought  is  the  essence  and  test 
of  murder,  while  in  manslaughter  there  is  no 
malice.  Whenever  one  person  is  killed  by 
another,  the  mere  killing  is  presumed  to  be 
unlawful,  and  to  have  been  done  with  malice 
aforethought,  until  the  contrary  appears. 

The  prisoner  admits  that  he  killed  Samuel 
StiU,  but  claims:  (1)  That  he  did  so  in  self- 
defense  in  his  own  dwelling  house,  and  that 
therefore  the  homicide  is  excusable.  (2)  That 
he  killed  Still  in  a  sudden  brawl  or  mutual 
altercation,  and  in  the  heat  of  blood,  and  may 
not  therefore  be  convicted  of  homicide  of  a 
higher  degree  than  manslaughter. 

We  would  say,  as  to  the  claim  of  the  pris- 
oner, that  he  was  in  his  own  dwelling  house 
at  the  time  of  the  shooting ;  that  there  may 
be  doubt  whether  the  law  in  respect  to  the 
defense  of  property  Is  specially  applicable  to 
this  caset  however  clearly  it  may  apply  to 
cases  like  that  of  the  State  v.  Talley,  9  Houst. 
417,  83  Atl.  181,  where  Talley,  at  the  time  of 
the  homicide,  was  defending  his  property 
agaiust  alleged  trespassers ;  still  It  may  be 
generally  laid  down,  as  was  said  by  the  court 
in  that  case,  that  every  man's  dwelling  house 
is  his  castle  of  defense,  and,  when  be  is 
violently  attacked  in  such  dwelling  house  by 
any  one  who  iutends  to  kill  him  or  to  do 
him  some  grievous  bodily  harm,  he  need  not 
take  any  steps  to  get  out  of  the  way,  but 
may  slay  his  adversary,  if  necessary  for  his 
own  protection.  In  such  case,  however,  one 
may  not  take  the  life  of  a  trespasser  on  his 
premises  unless  it  be  to  save  his  own  life 
or  to  escape  great  bodily  harm.     State  v. 


Horskln,  Houst  Cr.  Cas.  116.  The  reason  of 
this  doctrine  is  clearly  explained  in  State  v. 
Patterson,  45  Vt  808,  12  Am.  Rep.  200. 

The  prisons  pleads  self-defense.  This  plea, 
if  proven  to  your  satisfaction,  will  entitle 
him  to  a  verdict  of  not  guilty.  To  escape 
the  consequences  of  his  act  in  using  a  deadly 
weapon  in  self-defense,  the  prisoner  must 
show  to  your  satisfaction  that  what  he  did 
to  Still  was  only  for  the  purpose  of  saving 
hla  own  life  or  to  escape  great  bodily  harm. 
Neither  fear  nor  apprehension  of  death  or  of 
great  bodily  harm  will  totally  excuse  one 
from  killing  another,  but,  to  have  effect  in 
law,  the  danger  must  be  imminent  and  im- 
pending at  the  Instant,  and  must  be  real,  not 
imaginary.  He  must  have  declined  the  com- 
bat, and  retreated  from  his  assailant  as  far 
as  he  could  do  so  consistently  with  his  own 
safety.  State  v.  Hoilis,  Houst  Cr:  Cas.  27. 
A  man  may  defend  himself  against  his  assail- 
ant, but  he  cannot  do  so  as  he  pleases.  If 
one  be  assaulted  with  the  fist,  be  may  not 
defend  himself  with  a  club  or  a  deadly  weap- 
on, because  the  defense  is  disproportioned  to 
the  olfense,  and.  If  in  such  defense  death  en- 
sues, the  law  implies  malice  from  the  charac- 
ter of  the  weapon  used.  It  is  for  the  Jury  to 
determine,  under  all  the  circumstances  of  the 
case,  whether  the  prisoner  was  justified  in 
using  a  deadly  weapon  in  self-defense  at  the 
time  and  in  the  manner  proven  in  the  tes- 
timony. Tou  must  be  satisfied  that  the  peril 
or  danger  was  such  as  would  justify  an  or- 
dinarily prudent  man  in  taking  such  measures 
of  defense.  It  is  not  what  a  man  may  see 
fit  to  think  in  such  strait,  but  what  an  or- 
dinarily prudent  man  would  do,  and  what  the 
prisoner  reasonably  believed  from  all  the  dr- 
circumstances  surrounding  him  and  known  to 
him  at  that  time. 

In  case  you  should  decide  that  self-de- 
fense is  not  established,  the  prisoner  claims 
farther  that  when  be  killed  Still  it  was  un- 
der provocation  in  a  fight  or  mutual  alterca- 
tion with  the  deceased,  and  in  the  heat  of 
blood,  and  that  in  any  event  he  may  not  be 
convicted  of  a  higher  grade  of  homicide  than 
manslaughter.  In  order  to  reduce  the  of- 
fense to  manslaughter,  you  must  decide  that 
the  death  wound  was  given  by  the  prisoner 
upon  provocation.  In  a  sudden  brawl  or  al- 
tercation between  him  and  the  deceased,  and 
in  the  heat  of  passion,  without  time  for  refiec- 
tion  and  deliberation,  and  without  cooling 
time.  Where  death  is  produced  by  a  deadly 
weapon,  as  in  this  case,  the  provocation  must 
be  very  great  to  reduce  the  crime  to  man- 
slaughter. No  mere  words,  however  insulting 
or  offensive,  no  defiant  gestures  or  weak  as- 
sault, will  constitute  such  provocation. 

Under  this  indictment  yon  may  find  the 
prisoner  guilty  of  murder  of  the  first  degree ; 
or  murder  of  the  second  degree;  of  man- 
slaughter ;  or  you  may  find  him  not  guilty — 
as  in  your  judgment  may  be  warranted  and 
justified  by  the  law  and  the  evidence.  If 
you  conclude  from  the  evidence  that  at  the 
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time  the  prisoner  shot  the  deceased  he  did 
80  with  a  sedate,  deliberate  mind  and  formed 
deelgn  to  kill,  yonr  verdict  should  be  guilty 
In  manner  and  form  as  he  stands  Indicted.  If 
yon  should  find  there  was  no  such  sedate,  de- 
liberate mind  and  formed  design  to  take  life, 
but  that  the  shooting  was  maliclouB,  in  cruel 
and  reckless  disregard  of  human  life,  your 
verdict  should  be  not  guilty  In  manner  and 
form  as  he  stands  indicted,  but  guilty  of  mur- 
der in  the  second  degree.  Should  you  find 
that  the  shooting  was  not  malicious,  but  was 
under  provocation  on  the  part  of  the  deceased, 
arising  in  a  sudden  brawl  or  fight,  and  while 
the  prisoner  was  in  hot  blood  therefrom,  with- 
out cooling  time,  then  your  verdict  should 
be  not  guilty  in  manner  and  form  as  he 
stands  indicted,  but  guilty  of  manslaughter. 
But  should  yon  believe  the  shooting  was  done 
strictly  in  self-defense,  as  defined  by  the 
court,  your  verdict  should  be  not  guilty. 

Governed  by  the  law  as  set  forth  in  this 
cliarge,  it  is  now  your  duty  to  determine  from 
the  evidence  in  this  case  whether  the  prisoner 
be  guilty  or  innocent,  and,  if  guilty,  it  is  for 
you  to  determine  the  grade  of  the  homicide. 
In  order  to  convict  the  prisoner  of  any  of- 
fense, it  la  incumbent  on  the  part  of  the  state 
to  satisfy  you  beyond  a  reasonable  doubt  of 
the  guilt  of  the  prisoner.  A  reasonable  doubt 
is  not  a  whimsical,  imaginary,  or  possible 
doubt,  but  a  substantial  doubt,  such  as  in- 
telligent men  may  reasonably  entertain  upon 
a  careful  and  conscientious  considwation  of 
all  the  evidence. 

.  Verdict,  guilty  of  murder  In  the  second  de- 
gree. 


<S  F«n.  115) 

In  re  CANNON  et  aL 

(Superior  Court  of  Delaware.    Sussex.    Oct 

7,  1904.) 

▲DIONISTBATOBS— BBUOVAI/— RBOUSCT  OT  DUTT 
— SUFFICIENCY   OF   EVIDENCE. 

1.  Evidence  in  a  proceeding  for  removal  of  an 
administrator  for  neglect  of  duty  held  insuffi- 
cient to  sustain  the  order  of  removal. 

Appeal  from  Orphans'  Court,  Sussex  Coun- 
ty. 

In  the  matter  of  the  petition  of  Edward  V. 
Cannon  and  others,  legatees  and  beneficiaries 
under  the  will  of  Harriet  H.  Cannon,  de> 
ceased,  for  removal  of  Rebecca  P.  Pepper,  ad- 
ministratrix e  t  a.  of  deceased.  From  an 
order  of  removal,  said  admiiUstratriz  appeals. 
Reversed. 

The  following  is  the  essential  portion  of 
the  petition: 

That  Rebecca  P.  Pepper  Was  on  the  2d  day 
of  May,  A.  D.  1902,  appointed  administratrix 
c.  t  a.  of  the  estate  of  the  said  Harriet  H. 
Gannon,  deceased,  by  William  F.  Causey, 
Esq.,  late  register  of  wills ;  John  H.  Elliott, 
the  executor  named  In  the  said  will  having 
renounced  his  office  as  appears  by  the  records 
of  this  court  That  the  said  Rebecca  P.  Pep- 
per,   administratrix,   as   aforesaid,   through 


inability  or  otherwise,  has  neglected  her  du- 
ties as  such  administratrix,  among  other 
things  in  the  following  respects,  to  wit;  (1) 
She  has  failed  to  file  a  list  of  the  debts  and 
credits  due  the  estate  of  the  said  deceased. 
(2)  She  has  failed  to  file  or  state  any  account 
of  her  administration  before  the  register  of 
wills.  (S)  She  has  been  hostile  to  the  said 
will,  and  opposed  to  carrying  out  the  provi- 
sions thereof,  having  opposed  the  probate 
thereof  and  promoted  litigation  of  an  appeal 
to  the  superior  court  from  the  order  of  the 
register  of  wills  granting  the  probate  thereof, 
which  appeal  was  afterwards  dismissed  for 
want  of  prosecution.  (4)  On  July  6,  1904, 
without  the  knowledge  of  her  counsel,  Ed- 
ward D.  Heame  and  Charles  W.  Gullen, 
Esqs.,  or  any  of  your  petitioners,  and  being 
herself  unrepresented  by  any  other  counsel, 
she  entered  into  an  amicable  action  in  the  su- 
perior court  of  the  state  of  Delaware  in  and 
for  Sussex  county  as  defendant  with  her  son, 
Horace  B.  Pepper,  as  plaintiff,  and  agreed  to 
a  rule  of  reference,  whereby  all  matters  In 
controversy  were  referred  to  three  referees, 
selected  by  the  parties.  That  the  said  plain- 
tiff was  represented  by  his  counsel  at  the 
said  hearing.  That  at  the  sold  hearing  the 
plaintiff  produced  as  his  cause  of  action 
against  the  estate  of  the  said  deceased  a  pro- 
bate of  his  demand,  a  copy  of  which  is  here- 
to annexed.  That  the  said  claim,  except  a 
very  small  part  thereof,  was,  npon  Its  face, 
barred  by  the  statute  of  limitations.  That 
the  said  administratrix  not  only  did  not  op- 
pose the  allowance  of  the  claim  of  the  plain- 
tiff, as  it  was  her  duty  to  do,  by  pleading 
the  statute  of  limitations,  or  by  giving  or  pro- 
curing evidence  within  her  own  knowledge  to 
the  effect  that  the  said  deceased  was  not  in- 
debted to  the  plaintiff,  or  otherwise  contest- 
ing its  validity,  but  also  colluded  with  and 
assisted  the  plaintiff  in  proving  his  claim 
upon  Insufficient  evidence;  and  your  peti- 
tioners allege  that  the  said  claim  is  unjust 
and  without  a  legal  foundation,  and  that  the 
said  deceased  was  not  Indebted  to  the  said 
Horace  B.  Pepper,  at  the  time  of  her  death, 
in  any  sum  of  money.  That  if  the  report  of 
the  said  referees  be  confirmed,  and  the  award 
paid  by  the  said  administratrix,  all  of  the 
personal  estate  of  the  deceased  will  be 
thereby  absorbed,  and  almost  all  of  the  pro- 
ceeds received  by  said  administratrix  from 
the  sale  of  the  real  estate  of  the  deceased 
will  also  be  so  absorbed,  and  the  beneficiaries 
under  the  said  will,  to  whom  the  testatrix 
bequeathed  the  greater  part  of  her  estate, 
will  be  deprived  of  their  legacies  and  be- 
quests. Therefore  your  petitioners,  both  on 
account  of  her  inability  and  the  neglect  of 
her  duties  as  administratrix  as  aforesaid, 
and  because  your  petitioners  are  apprehrai- 
Bive  that  she  will  further  waste  and  mis- 
manage the  estate  of  the  deceased  and  neg- 
lect the  duties  of  her  office  as  administratrix 
to  the  detriment  of  the  estate  and  of  the 
beneficiaries    thereof,    respectfully    request 
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that  the  said  Rebecca  P.  Pepper  be  removed 
by  your  honor  from  her  said  office  as  admin- 
istratrix c.  t  a.  of  the  estate  of  the  said 
Harriet  H.  Oamion,  deceased,  and  that  some 
other  suitable  person  be  appointed  in  her 
place;  and  yoor  petitioners  respectfully  rec- 
ommend that  your  honor  appoint  Daniel 
Short  or  William  A.  Cannon  in  her  place. 
And  as  in  duty  bound  they  will  ever  pray, 
eta  Edward  t.  Cannon, 

"Amanda  M.  Ueaine, 

"William  A.  Cannon, 

"Cyrus  Ward, 

"Joshua  J.  Carmean, 

"Stephen  T.  Balpb, 

"Harry  W.  Elite, 

"George  W.  C.  Ellis, 

"Edwin  T.  Sirman  (Registrar), 

"J.  T.  Elite, 

"L.  W.  Bills. 

"Woodburn  Martin, 

"Attorney  for  Petitioners. 
"Filed  August  30,  1904." 

Exhibit  filed  as  annexed  to  petition r 

Harriet  H.  Cannon  to  Horace  B.  Pepper,  Dr. 
To  services  and  Use  of  team  (rem  Sep.  2nd, 

1885  to  Dec.  7th.  1901.  a» $60.00  per  year....  $  812  GO 
To  board  (or  herseU  during  tba  year  1886, 

t  moe.,  at  |10 M  00 

To  board  (or  Jennie  Parker  tor  the  year 

1888,  at  tS  per  month 72  00 

To  board  (or  herseK  durlos  the  year  1890, 

«U  months,  at  $10 (0  00 

To  board  (or  berseK  during  tbe  year  UOl, 

Blx  months,  at  $10 WOO 

tl,266  60 

"State  of  Delaware,  Sussex  County,  ss. 
Personally  appeared  before  me,  Henry  S. 
Marshall,  a  Justice  of  the  Peace  In  and  for 
said  County,  Horace  B.  P^per,  and  maketh 
solemn  oath,  that  nothing  has  been  paid  or 
delivered  towards  satisfaction  of  said  debt 
except  what  is  mentioned  and  that  the  sum 
of  ^,256.50  te  Justly  and  truly  due  from  the 
estate  of  Harriet  H.  Cannon,  deceased,  with 
interest 

"[Signed}  Horace  B.  Pepper. 

"Sworn  and  subscribed  before  me  this 
sixth  day  of  July  A.  D.  1904. 

"Henry  S.  Marshall,  J.  P." 

The  following  te  the  record  in  the  cause: 
"State  of  Delaware  vs.  Rebecca  P.  Pepper, 
Administratrix  c.  t  a.  of  Harriet  H.  Can- 
non, dec'd. 

"In  the  matter  of  tbe  petition  for  the  re- 
moval of  Rebecca  P.  Pepper  as  adminte- 
tratrix  c.  t.  a.  of  Harriet  H.  Cannon,  dec'd. 
August  80th,  1904.  . 

"Tbe  above  and  foregoing  petition  having 
been  read  and  duly  considered,  it  is  ordered 
by  the  register  that  Rebecca  P.  Pepper,  ad- 
ministratrix aforesaid,  be  cited,  and  tbe 
cause  assigned  for  hearing  on  Thursday,  the 
fifteenth  (15th)  da:^  of  September,  at  ten  (10) 
o'clock  a.  m.,  A.  D.  1904. 

"1904»  September  Ist  Citation  issued  to 
John  R.  Steele,  ebetltt,  to  cite  Rebecca  P. 
Pepper,  administratrix  c.  t  a.  of  the  said  de- 
ceased, to  appear  and  answer  in  the  matter 
touching  a  petition  of  Eldward  F.  Cannon  et 


al.  praying  for  the  removal  of  said  Bebecca 
P.  Pepper,  from  her  said  office  of  administra- 
trix c.  t  a.  of  the  estate  of  tbe  sold  Harriet 
H.  Cannon,  dec'd. 

"1901,  September  8th.  'Cited,'  Baya  John 
R.  Steele,  Sheriff. 

"1904,  September  8th.  Rule  ordered  for 
administratrix  to  show  cause  why  tbe  prayer 
of  the  petitioners  should  not  be  granted. 

"1904,  September  15th.  Attorney  for  pe- 
titioners appears,  and  asks  an  eztenslmi  of 
the  time  for  hearing  until  Thursday,  Sep- 
tember 22d,  1904.  Extension  granted  upon 
consent  of  defendant's  counsel. 

"September  15,  1904,  subpoenas  issued  for 
witnesses.  And  now,  to  wit,  thte  22d  day  of 
S^tember,  A.  D.  1904,  the  above-stated  cause 
coming  on  to  be  heard,  the  said  petition 
was  read,  and  the  attorney  for  petitioners 
commented  upon  same,  and  explained  the 
allegations  therein  contained.  CJounsel  for 
defendant  moved  to  discharge  the  rule  and 
dismiss  tbe  petition  on  the  ground  titat  it  did 
not  set  forth  or  allege  any  statutory  gn^nnds 
for.  removal.  After  argument,  motion  denied. 
Attorney  for  petitioners  tendered  and  of- 
fered in  evidence  judgment  docket  1900  su- 
perior court.  No.  46  to  April  term,  1901,  and 
execution  thereon.  No.  155  to  April  term. 
1902 ;  amicable  action  docket,  superior  court 
1902,  page  1,  and  all  papers  connected  with 
the  same.  Objected  to  by  counsel  for  the  de- 
fendant as  Irrelevant.  After  argument,  ad- 
mitted as  tending  to  show  inability  and  neg- 
lect of  duty,  through  bias,  inclination,  and 
disposition.    Adjourned  to  IrSO  p.  m. 

"1-30  o'clock,  p.  m.  Petitioners  rest  their 
case.  Motion  made  by  defendant's  counsel 
to  dismiss  petition  on  grround  that  there  was 
no  proof  offered  to  sustain  allegattons.  Mo- 
tion overruled.  Defendants  vffw  bo  testimony. 
Case  closed.  And  now,  to  wit,  this  22d  day 
of  September,  A.  D.  1904,  the  above  cause  was 
regularly  heard  before  the  regteter.  The 
said  Rebecca  P.  Pepper  appeared  in  the 
office  of  the  regteter  by  her  counsel,  and  the 
petitioners,  Edward  F".  Gannon  et  al.,  being 
present  with  their  counsel,  and  after  hearing 
argument  of  counsel  for  and  against  the 
petition,  and  the  same  being  duly  consid»^ 
ed  by  the  register,  it  Is  ordered,  adjudged, 
and  decreed  by  the  said  register  that  the 
rule  be  made  absolute.  Therefore  it  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
prayer  of  the  petitioners  be  granted,  and  that 
the  said  Rebecca  P.  Pepper  be,  and  she  te 
hereby,  removed  from  her  said  office  of  ad- 
mintetratrix  c.  t.  a.  on  tbe  grounds  stated 
in  the  said  petition;  and  the  letters  of  ad- 
ministration c.  t  a.  heretofore  granted  are 
hereby  revoked.  And  It  te  further  ordered 
that  John  H.  Elliott  be,  and  he  Is  hereby, 
appointed  administrator  d.  b.  n.  c.  t  a.  of 
Harriet  H.  Cannon,  deceased,  and  that  the 
said  John  H.  Elliott,  administrator  afore- 
said, pay  all  the  costs  in  thte  action,  out  of 
the  estate  of  said  deceased. 

"Daniel  J.  Loyton,  Resteter." 
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"And  now,  to  wit,  thfs  223  day  of  Septem- 
ber, A.  D.  1904,  the  said  Rebecca  P.  Pepper, 
by  Robert  O.  White  and  Charles  W.  Onllen, 
BsqnlreB,   her  attorneys,   appeals   from   the 
order  of  the  register  in  this  case,  and  re- 
quests that  copy  of  the  record  and  proceed- 
ing! b«  filed  In  the  superior  court. 
"Robert  G.  White, 
"Charles  W.  Cullen, 
"Attorneys  for  Rebecca  P.  Pepper." 
"September  23,  18<M.    Copy  of  record  sent 
np  and  filed  In  the  superior  court  of  the  state 
of  Delaware  for  Sussex  county. 

"Daniel  J.  Layton,  Register." 
Argued  before  LORE,  C.  J.,  and  6RUBB 
and  FBNNBWIIiL,  JJ. 

0.  W.  OuIIen,  Obas.  F.  Richards,  and  Rob- 
ert G.  Wbite^  tor  appellants. 

Obarles  W.  Cullen,  for  appellants. 

Our  appeal  is  based  on  the  ground  that 
the  petitioners  hare  failed  to  prove  fraud 
before  the  register.  There  is  no  evidence 
except  what  is  stated  in  the  petition  and  in 
the  two  exhibits.  The  petition  was  filed  un- 
der sectlM)  12,  c.  89,  p.  670,  Rev.  Code  1852, 
amended  in  1898,  that  "if  the  administrator 
through  inability  or  otherwise  neglect  his  du- 
ty, be  shall  be  remoyed."  The  learned  coun- 
sel for  the  petitioners  have  confined  thent- 
selves  to  the  one  ground  for  removal,  namely, 
ttiat  through  Inability  w  otherwise  the  appel- 
lant neglected  her  duty  as  such  administra- 
trix. They  have  not  set  out  in  what  her  neg- 
lect consists.  They  have  not  shown  that  an 
Inventory  was  not  filed,  or  that  an-  account 
was  not  passed.  Nor  have  they  shown  that 
she  failed  to  prosecute  the  application  to  set 
aside  the  will  in  the  superior  court,  or  that 
she  was  in  any  way  antagonistic  to  the  will. 
Tlie  only  testimony  offered  is  a  record  of  a 
Judgmeot  in  the  superior  court  of  Harriet  H. 
Cannon  against  Horace  B.  Pepper  for  $100. 
They  do  not  allege  fraud  here.  The  statute 
under  which  tbe  petition  is  filed  does  not 
cover  fraudulent  acts,  and.  If  be  seeks  tu 
show  fraud,  that  act  doed  not  apply.  There- 
fore we  ask  that  tbe  decree  of  tbe  register 
be  reversed. 

Woodbum  Martin  and  Chas.  M.  Curtis, 
for  appellees. 

Woodbnm  Martin,  fot  appellees. 

The  register's  court,  as  established  by  tbe 
Constitution,  Is  given  certain  powers.  One 
of  the  powers  is  that  be  may  remove  an  ad- 
ministrator for  certain  causes.  Certain  mat- 
ters were  before  the  register.  For  instance, 
tbe  matter  of  tbe  administratrix  having  fail- 
ed to  file  any  list  of  debts  or  credits  as  re- 
quired by  statute,  is  a  matter  of  which  the 
register  had  personal  knowledge.  The  sus- 
picions nature  of  the  bill  of  Horace  B.  Pep- 
per against  the  estate  of  Harriet  H.  Cannon, 
running  back  to  1885,  and  the  confessing  of 
judgment  by  the  administratrix  in  an  amlca- 
68  A.— 06 


ble  action  without  interposing  the  plea  of 
the  statute  of  limitations  In  order  to  protect 
tbe  estate;  tbe  fact  that  tbe  records  of  the 
superior  court  disclosed  at  the  same  time 
a  judgment  and  execution  for  $100  In  favor 
of  Harriet  H.  Cannon  against  Horace  B. 
Pepper,  which  was  not  set  off  by  the  ad- 
ministratrix against  the  claim  of  said  Pep- 
per— ^were  all  before  the  regrister,  and  were 
ample  justification  in  hi«  mind  for  tbe  re- 
moval of  this  administratrix  because  of  in- 
ability and  collusion  v^th  her  son,  Horace 
B.  Pepper,  and  it  was  apparent  to  tbe  regis- 
ter that  she  was  physically,  mentally,  or 
morally  unable  to  do  ber  duty,  and  be  there- 
fore removed  her,  and  appointed  another  ad- 
ministrator to  protect  the  estate.  We  there- 
fore claim  that  the  register  was  fully  jus- 
tified in  tbe  action  he  took,  and  that  bis 
judgmmt  should  be  sustained  by  this  court. 

liORS),  C.  J.  In  the  matter  of  tbe  peti-' 
tlon  of  SIdward  F.  Cannon  et  al.  for  the  re- 
moval of  Rebecca  P.  Pepper,  administratrix 
c.  t  a.  of  Harriet  H.  Cannon,  deceased,  tbe 
court  have  .considered  quite  fully  the  case 
presented,  and  we  do  not  find  sufficient  evi- 
dence to  sustain  the  order  of  the  register 
as  sent  up.  We  are  all  of  tbe  opinion,  there- 
fore, that  the  appeal  sbonld  be  sustained, 
and  the  order  of  tbe  reg^lster  reversed. 


OS  Pen.  VSO 
BROWN  et  aL  t.  C.  H.  BUTTERWORTH  & 
CO. 

(Superior  Court  of  Delaware.    Kent    Oct  81, 
1904.) 

DEFAULT  JVDOHKNTS— VKSmCATIOR   OF  RBV- 
ICB. 

1.  A  default  Judgment  will  not  be  disturbed 
because  the  ofiicer's  affidavit  of  service  was  not 
entered  on  the  back  of  tbe  writ,  it  being  suffi- 
cient if  tbe  record  states  that  the  service  was 
verified  according  to  law. 

Action  by  a  H.  Butterworth  &  Co.  against 
Abraham  N.  Brown  and  Alice  R.  Brown. 
From  the  judgment  rendered,  defendants 
bring  certiorari.    Affirmed. 

Tbe  following  exception  was  filed  to  tbe 
record:  "For  that,  as  appears  from  tbe  rec- 
ord and  proceedings,  the  said  defendants 
below  (plaintiffs  in  error)  did  not  appear  at 
the  hearing  of  said  cause,  tbe  judgment  was 
rendered  against  them  by  default,  and  the 
return  of  tbe  service  was  not  first  veri- 
fied by  tbe  constable's  affidavit  in  writing, 
as  by  law  required,  before  tbe  rendering 
of  judgment" 

Arley  B.  Magee,  for  appellants.  Bobert 
H.  Van  Dyke,  for  respondent 

LORB,  C.  J.  Tbe  record  says  tbe  service 
was  verified  according  to  law.  We  do  not 
think  that  It  is  necessary  that  it  should 
be  open  tbe  back  of  tbe  writ    There  ia  noth- 


Digitized  by 


Google 


1042 


68  ATI/ANTIC  REPORTER. 


(Del 


Ing  to  show  that  It  was  not  verified  accord- 
ing to  law.  Let  the  Judgment  below  be  af- 
flrmed. 


<5  Pan.  ISS) 

HARMON  V.  HARMON. 

(Saperlor  Court  of  Delaware.    Kent    Not.  1, 
1904.) 

OITOBCB— AUUONT. 

1.  A  wife  placed  in  jail  on  her  husband's  com- 
plaint, who  is  without  means  of  support,  is  en- 
titled to  alimony  pendente  Hte.  and  suit  money 
in  a  suit  for  divorce  instituted  by  him  against 
her. 

Libel  for  divorce  by  Wllmore  D.  Harmon 
against  Mary  V.  Harmon.  On  petition  for 
alimony  pendente  lite  and  suit  money. 
Granted. 

The  respondent,  through  her  attorney,  filed 
the  following  petition,  namely:  "The  petition 
•of  Mary  V.  Harmon,  of  Kent  county  and  state 
of  Delaware,  respectfully  represents  that  her 
husband,  Wllmore  D.  Harmon,  has  brought 
suit  in  divorce  against  her  at  this  present 
term  of  court,  and  that  she  was  duly  served 
with  the  summons  in  said  case  at  least  30 
days  before  the  beginning  of  the  present  term 
of  this  honorable  court;  that  she  Is  a  woman 
wholly  without  property,  either  real  or  per- 
sonal, or  Income  from  any  source,  and  that 
her  husband,  Wllmore  D.  Harmon,  Is  the 
owner  of  considerable  real  and  personal  es- 
tate; that  she  is  desirous  to  defend  said  suit 
as  brought  by  her  husband  against  her,  but, 
being  without  any  means  with  which  to  em- 
ploy counsel  or  to  support  herself  during  the 
proceedings,  prays  this  honorable  court  to 
make  an  order  on  said  Wllmore  D.  Harmon 
to  pay  to. your  said  petitioner  a  reasonable 
allowance  for  her  sustenance  pending  the 
j9uit  for  divorce,  and,  further,  that  this  hon- 
orable court  will  make  an  order  directing 
said  Wllmore  D.  Harmon  to  pay  such  reason- 
able sum  as  to  this  court  may  seem  proper 
and  necessary  to  defray  the  expenses  of  your 
petitioner  in  conducting  her  said  case;  and, 
aa  In  duty  bound,  your  petitioner  will  ever 
pray,"    etc. 

Argued  before  LORE,  C.  J.,  and  ORUBB,  3. 

\K,  Watson  Harrington,  for  libelant  Arley 
B.  Magee,  for  respondent 

Mr.  Harrington,  for  the  libelant,  objected 
to  the  above  petition  as  insufficient,  on  the 
ground  that  It  failed  to  state  the  fact  of  the 
marriage,  or  that  she  was  living  separate 
from  her  husband,  or  that  she  had  no  means 
of  support 

GRUBB,  J.  You  allege  In  your  petition 
for  divorce  filed  in  this  case  that  they  are 
married.  Is  not  that  an  a<^nowledgment  of 
record  of  the  marriage? 

Mr.  Harrington:  Even  admitting  that,  still 
there  is  no  allegation  that  there  was  any 

f  1.  See  Divorce,  voL  17.  Cent.  Die.  U  t06,  OS. 


voluntary  separation.  I  simply  say  in  the 
petition  filed  in  the  case  that  she  was  arrest- 
ed and  placed  in  Jail  on  bis  complaint  by  rea- 
son of  her  cruelty  to  him.  Such  a  separation 
is  not  the  separation  contemplated  by  law 
In  divorce  cases. 

LORE,  O.  J.  Ton  have  disclosed  In  your 
petition  that  this  woman  Is  the  wife  of  your 
client,  and  is  in  Jail  upon  your  client's  com- 
plaint, and  thus  separated  from  her  husband. 
She  avers  In  her  petition  that  she  has  no 
means  of  support.  Even  where  the  wife  Is 
living  with  her  husband,  but  is  without  fnnds, 
we  have  granted  her  petition  for  expenses  of 
suit 

We  make  the  ord»  that  the  libelant  pay 
the  petitioner  $20  for  expenses,  and  $4  a 
month  for  alimony;  the  $20  to  be  paid  with- 
in 60  days,  and  the  first  payment  of  alimony 
to  be  made  on  the  1st  day  of  December  next 


&  Pen.  itf) 
STATE  T.  HARRIS  et  aL 
(Court  of  General  Sessions  of  Delaware.    Kent 
Oct.  28,  1904.) 

WITNESSES  —  COIO'ETENCT— HUSBAND    AGAINST 
WIFE. 

1.  A  husband  may  testify  in  a  criminal  case 
against  the  wife  concerning  an  assault  upon  his 
own  person. 

Mary  E.  Harris  and  others  were  Indicted 
for  assault,  and  two  of  them  convicted. 

Argued  before  LOBE,  C.  X,  and  PENNE- 
WILI^  J. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Robert 
H.  Richards,  Dep.  Atty.  Gen.,  for  the  State. 
Arley  B.  Magee  and  James  M.  Satterfleld.  for 
defendants. 

The  prisoners,  being  the  mother-in-law, 
the  wife,  and  the  8ist«:-ln-law,  respectively, 
of  the  prosecuting  witness,  were  Indicted  for 
an  assault  and  battery  upcm  the  latter  at  his 
home,  in  the  town  of  HarringtcHi.  At  the 
trial  the  prosecuting  witness,  Wllmore  D. 
Harmon,  was  sworn,  and  testified  to  the  re- 
lations existing  between  himself  and  the  pris- 
oners, and  that  Mary  V.  Harmon,  one  of  the 
prisoners,  was  his  wife.  Thereupon  the 
counsel  for  the  defendant  objected  to  the 
competency  of  the  said  witness  Harmon  on 
the  ground  that  a  husband  was  disqualified 
from  testifying  In  a  criminal  action  for  or 
against  his  wife. 

LORE,  C.  J.  A  husband,  in  criminal  law, 
is  permitted  to  testify  against  the  wife  con- 
cerning an  assault  upon  his  own  person.  In 
1  Greenleaf  on  Evidence,  {  343,  the  rule  is 
thus  stated:  "Indeed,  Mr.  East  considered  it 
to  be  settled  that.  In  all  cases  of  personal  in- 
juries committed  by  the  hnsband  or  wife 
against  each  other,  the  injured  party  is  an 
admissible  witness  against  the  otfaw."  Ob- 
jection overruled. 

f  1.  Bee  Wltneaaea,  vol.  CO,  Cant  Die-  1 17^ 
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The  court  gave  the  iiBtial  charge  In  aBsanlt 
and  battery  cases. 

Verdict:  Mary  K.  Harris,  guilty.  Mary  V. 
Harmon,  guilty,  with  a  recommendation  to 
the  mercy  of  the  court  Lottie  Neil,  not 
guilty. 


(M  He.  169) 

ADAMS  et  a1.  y.  CLAPF. 

(Supreme  Judicial  Court  of  Maine.    Sept  19, 
1904.) 

BCAL    ACTION— BIJBTKT    AND    PXAN— BOUNDABT 
LINES — C0NVKTANCK8— BVIDENCI. 

1.  Where  a  land  suryeyor  was  directed  by  the 
state  to  run  out  wild  lands  in  the  public  domain 
into  ranges  and  townships,  to  spot  the  lines, 
and  to  make  a  retnm  of  his  survey,  with  a  plan 
representing  the  lines  of  the  ranges  and  town- 
ships, and  enters  upon  the  work,  and  makes  and 
returns  to  the  state  a  plan  of  his  survey,  show- 
ing range  and  township  lines,  such  plan,  after 
the  surveyor's  death,  is  competent  evidence,  and 
suflicient  if  uncontradicted,  that  the  township 
lines  laid  down  upon  the  plan  were  actually  run 
upon  the  earth's  surface. 

2.  The  fact  that,  after  75  years  of  lumbering 
operations  and  forest  firee^  no  spotted  trees  or 
other  indicia  of  one  such  line  are  found  on  the 
surface  of  wild  land  is  not  sufficient  to  over- 
come the  evidence  of  the  plan  that  the  line  was 
actually  run. 

3.  The  fact  that  some  streams  and  ponds  are 
so  delineated  on  the  plan  as  to  indicate  they 
were  not  then  actually  surveyed  in  detail  does 
not  overcome  the  evidence  of  the  plan  as  to 
lines.  The  running  of  the  line  was  essential  to 
the  purposes  of  the  survey.  The  course  and 
contour  of  streams  and  ponds  were  incidental, 
not  PB«pntia!. 

4.  While  such  a  pUn  is  only  a  picture  of  the 
survey,  and  must  give  way  before  satisfactory 
evidence  that  it  does  not  correctly  represent  the 
actual  survey,  yet,  if  there  be  no  such  evi- 
dence, the  plan  must  l>e  taken  as  a  correct 
picture.  Hence,  if  the  plan  shows  a  given  line 
to  have  lieen  ran  in  a  ^ven  direction,  and  at  a 
given  distance  from  a  given  natural  object,  as  a 
pond,  it  is  evidence,  and  sufficient  if  uncontra- 
dicted, tliat  such  was  the  direction  and  position 
of  the  line  run  upon  the  earth,  even  though  no 
traces  are  now  found  to  correspond. 

5.  In  the  case  of  two  or  more  surveys  and 
plans  of  the  same  tract,  a  conveyance  of  a  lot 
or  township  "as  the  same  was  surveyed  by  A.," 
wiUi  the  date,  adopts  as  Iwundaries  the  lines  of 
the  lot  or  township  as  pictured  on  the  plan  of 
that  survey,  if  the  plan  be  the  only  existing  evi- 
dence of  the  survey,  notwithstanding  the  lines 
are  differentiy  located  on  the  plans  of  the  other 
surveys.  Even  if  the  lines  in  the  survey  named 
in  the  conveyance  were  not  correctly  run,  yet, 
having  been  run  and  made  the  boundaries  in 
the  deeds  of  conveyance,  they  must  stand  as 
such,  despite  the  irregularities  and  inequaiitiea 
thus  produced. 

6.  The  question  in  this  case  was  the  location 
of  the  north  and  south  dividing  line  between 
township  No.  4,  on  the  east,  and  township  No. 
5  (now  Brownville),  on  the  west,  in  the  eighth 
range  north  of  Waldo  Patent.  If  it  was  west 
of  Schoodic  Lake,  the  demanded  land  belonged 
to  the  plaintiff.  In  1704  Samuel  Weston  was 
sent  by  Massachusetts,  the  then  owner,  to  run 
out  the  tract  into  ranges  and  townships.  The 
only  evidence  of  his  survey  was  his  plan,  on 
which  the  north  and  south  line  between  these 
two  townships  was  laid  down  as  west  of  Schood- 
ic  Lake.  The  subsequent  .conveyance  of  each 
township  adopted  the  line  surveyed  "by  Samuel 
W^eston  in  1794."  Held,  that  the  plan  was  suf- 
ficient evidence  that  Samuel  Weston  actually 
ran  the  line  between  the  townships,  and  ran  it 


west  of  Schoodic  Lake,  and  hence  Aat  the  de- 
manded land  must  be  adjudged  to  the  plaintiff. 
Held,  further,  however,  that  the  judgment  in 
this  case,  being  based  on  the  evidence  in  this 
case,  does  not  fix  the  dividing  line  lietween  the 
two  townships  named,  for  any  other  case  be- 
tween other  parties,  towns,  or  individuals. 
(Official.) 

Report  from  Supreme  Judicial  (Tonrt,  Pis- 
cataquis County. 

Action  by  Spragne  Adams  and  others 
against  Isaac  Clapp,  brought  to  recover  a  par- 
cel of  real  estate  situate  on  the  west  ehore  of 
Schoodic  Lake,  Piscataquis  county. 

Plea,  general  issue. 

This  action  came  on  for  trial  at  the  Sep- 
tember term,  1002,  of  the  Supreme  Judicial 
Court,  In  Piscataquis  county.  After  all  the 
evidence  had  been  taken  out,  the  case  was 
withdrawn  from  the  jury  and  reported  to  the 
law  court  for  decision.  It  was  stipulated 
"that  any  exhibits  that  may  have  been  of- 
fered upon  either  side  and  excluded  may  be 
made  a  part  of  the  case";  also  that  "all 
plans,  chalk,  and  chips  used  at  the  trial  are 
to  be  produced  at  the  argument  before  the 
law  court,"  and  that  "upon  so  much  of  the 
evidence  as  is  legally  admissible  the  court  Is 
to  enter  such  decision  as  the  legal  rights  of 
the  parties  may  require." 

Judgment  for  plaintiffs. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, SAVAQB,  POWERS,  PBABODY,  and 
SPBAR,  JJ. 

Henry  Hudson,  for  plaintiffs.  J.  B.  Pealts, 
for  defendant 

EMERY,  J.  This  is  a  real  action  to  recov> 
er  a  small  parcel  of  land  on  the  west  shore 
of  Schoodic  Lake,  In  Piscataquis  county. 
The  demanded  parcel  Is  on  a  cape  of  land 
maldng  easterly  Into  the  lake  between  How- 
ard Cove,  <m  the  north,  and  Berry  Cove,  on 
the  south,  and  Is  on  the  border  between 
township  No.  4,  In  the  eighth  range  of  town- 
ships north  of  the  Waldo  Patent,  and  town- 
ship No.  5,  now  called  Brownville,  In  the 
same  range,  next  west,  and  adjoining  town- 
ship No.  4.  It  Is  conceded  to  be  wholly  with- 
in the  one  township  or  the  other,  and,  if 
within  township  No.  4,  to  belong  to  the  plain- 
tiff, but,  if  within  township  5,  to  belong  to 
the  defendant  The  main  question,  there- 
fore, is  whether  the  boundary  line  between 
the  two  townships  was  mn  or  established  by 
the  original  owner  of  both  to  the  east  or  west 
of  the  demanded  parcel. 

The  land  in  this  vicinity  was  first  survey- 
ed and  divided  into  ranges  and  townships — 
at  least  on  paper— by  Samuel  Weston,  in 
1794,  by  direction  of  the  commonwealth  of 
Massachusetts,  the  then  proprietor.  Samuel 
Weston,  tmder  this  commission,  admittedly 
ran  the  range  lines  east  and  west  from  the 
Penobscot  river  to  the  line  of  the  "million 
acre  purchase"  on  the  Kennebec  It  Is  also 
conceded  that  on  these  range  lines  be  estab- 
lished bounds  to  mark  the  comers  of  the 
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to'trnriilpB.  Tb«  defeadant,  however,  deniea 
that  Weston  actually  ran  the  north  and  south 
lines  between  the  townships,  and  claims  that 
the  north  and  south  line  between  townshipt 
No.  4  and  No.  5  was  first  run  at  a  later  date 
(1803)  by  Park  Holland,  who  was  directed 
by  the  commonwealth  to  divide  township  No. 
5  Into  lots.  A  preliminary  question,  there- 
fore, is  whether  Samuel  Weston  did  actually 
run  the  north  and  south  line  between  these 
two  townships  u&der  his  commission  of  1794. 

Upon  turning  to  the  Instructions  given 
Samuel  Weston  to  "survey  three  ranges  of 
townships,"  eta,  we  find  the  following:  "All 
lines  are  to  be  run  and  well  spotted,  and  the 
comers  of  each  township  marked,  the  Ranges 
to  extend  from  east  to  west  and  to  l>e  num- 
bered the  Seventh,  Eighth  and  Ninth  Range, 
and  the  townships  to  be  numbered  In  each 
Range  and  to  be  laid  out  six  miles  square  ex- 
cepting those  bordering  on  the  Penobscot 
Elver."  And  again:  "And  you  are  to  make 
return  of  the  survey  with  duplicate  plans 
repreBonting  the  lines  of  the  townships,  a 
border  or  margin  of  the  adjoining  lands,  the 
rivers,  streams,  lakes,  ponds,  and  the  most 
prominent  heights,"  etc.  No  field  notes  or 
other  return  of  the  survey  is  shown  in  thia 
case,  except  the  plan.  Upon  this  plan,  how- 
ever, are  lines  indicating  north  and  south 
lines  between  the  townships,  including  Nos. 
4  and  6,  as  well  as  the  east  and  west,  or 
range  lines.  There  are  also  upon  the  plan 
lines  indicating  streams  and  the  boundaries 
ei  ponds  and  lakes,  including  the  lake  now 
called  "Schoodlc  Lake."  These  lines  upon 
the  plan  returned  by  Weston,  as  part,  at  least, 
of  Ills  return  of  his  doings  under  his  Uistrac- 
tions,  are  evidence  after  his  death  that  be 
did  mn  upon  the  surface  of  the  earth  the 
lines  laid  down  on  his  plan.  He  was  sent 
to  survey  townships  as  well  as  ranges.  He 
was  instructed  that  "all  lines  are  to  be  run 
and  wen  spatted."  North  and  south  lines 
were  as  essential  to  ruonlng  out  townships 
as  were  east  and  west  lines.  He  was  direct- 
ed to  return  "plans  representing  the  Hoes  of 
the  townships,"  etc.;  meaning,  of  course,  the 
townships  and  lines  that  he  surveyed.  It  Is 
to  be  presumed,  after  his  death.  In  the  al>- 
sence  of  evidence  to  the  contrary,  that  he 
did  what  his  return — his  plan — shows  he  did. 
Had  he  been  a  public  officer,  his  return 
would  be  conclusive.  He  was  at  least  a  pab- 
lic  agent  employed  by  the  government,  and 
his  return  is,  after  his  death,  to  be  taken  as 
sufficient  evidence  of  what  he  did,  until  over- 
thrown by  evidence  to  the  contrary. 

The  defendant,  however,  points  out  some 
parts  of  the  plan  representing  streams,  out- 
lets, etc.,  which  later  surveys  have  shown  to 
be  incorrect  He  urges  that  these  errors 
show  that  Weston  could  not  have  surveyed 
those  streams,  outlets,  etc.,  and  hence  his 
plan,  thus  being  shown  to  be  false  in  these 
respects,  cannot  be  regarded  as  correct  in 
others.  Because  he  may  have  laid  down  the 
course  of  some  streams  or  assumed  certain 


streams  to  be  outlets,  withont  surveylsg 
them  In  their  full  length,  we  do  not  think  it 
follows  that  he  did  not  survey  or  run  the 
boundary  lines  of  the  townships  shown  on 
hia  plan,  which  was  the  main  wotic  be  was 
sent  to  da  The  boundary  lines  were  im- 
portant, essential  to  the  purpose  of  his  sur- 
vey. The  streams,  etc.,  were  incidental,  col- 
lateral. Again,  the  fwce  of  the  defendant's 
argument  as  to  the  correctness  of  the  plan  in 
respect  to  the  line  in  question  Is  much  weak- 
ened by  the  fact  that  upon  the  plan  the 
west  sh(»e  of  the  lake,  in  close  proximity  to 
the  line.  Is  represented  with  substantial  ac- 
curacy as  to  Its  contour  of  coves  and  capes, 
showing  that  it,  at  least  must  have  been 
actually  surveyed. 

'  The  defendant  further  contends  that  no 
north  and  south  line  can  now  be  fonnd  on 
the  earth's  surface  in  that  neighborhood  with 
marks  Indicating  an  existence  as  far  back 
as  1794.  There  is  evidence  to  the  contrary, 
but,  conceding  that  no  such  marks  can  now 
he  found,  we  do  not  think  their  absence,  after 
nearly  a  century  of  lumbering  operations  and 
forest  fires,  overcomes  or  even  contradicts 
the  evidence  of  the  plan. 

Lastly,  on  this  point  the  defendant  calls 
attention  to  a  letter  of  Samuel  Weston,  in 
the  case,  written  in  1801,  after  he  had  been 
sent  to  resurvey  a  township  in  range  7,  next 
south  of  range  8,  by  reason  ot  some  mistakes 
in  his  former  survey  of  that  range.  In  this 
letter  he  made  some  statements  of  what  he 
did  in  his  former  survey  la  1794.  Ignoring 
the  Question  of  the  competency  of  this  letter 
as  evidence,  we  do  not  find  in  it  any  state- 
ment that  he  did  not  run  the  north  and  south 
township  lines,  nor  any  statements  from 
which  we  think  such  an  Inference  can  be  fair- 
ly made.  Two  expressions  only  are  quoted 
by  the  defendant:  "I  surveyed  said  river 
[the  Penobscot]  •  *  •  and  found  where 
to  make  the  comers  of  the  townships  on  the 
Range  lines."  "After  my  brother  and  I  had 
left  [the  river]  and  gone  to  checking  off  the 
towns."  Bearing  in  mind  that  this  letter 
was  not  a  return  of  that  survey  of  1794,  and 
did  not  purport  to  give  any  full  account  of 
it;  and  was  not  written  with  the  least  refer- 
ence to  township  lines,  we  think  it  cannot 
be  fairly  inferred  from  such  casual  remarks 
that  he  did  not  do  what  his  official  return 
says  he  did  do. 

We  therefore  think  It  legally  proved  by 
the  competent  evidence  of  the  plan,  practical- 
ly uncontradicted,  that  the  north  and  south 
line  between  these  two  townships  was  actur 
ally  run  upon  the  surface  of  the  earth  by 
Samuel  Weston  in  1794.  The  next  question 
is  whether  that  line  was  run  to  the  east  or 
west  of  the  demanded  parcel.  Upon  this 
question  the  .parties  have  Introduced  much 
evidence  descriptive  of  two  north  and  soutii 
lines  now  found  upon  the  surface  of  the 
earth  about  half  a  mile  apart,  and  on  either 
side  of  the  demanded  parcel.  Each  party 
contends  that  spots  on  trees,  peculiar  stones, 
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and  other  Indlcte  bott  fonnd  on  tkese  Unra 
■opport  bte  contention— the  plaintiff,  that  the 
westetn  of  these  two  lines  la  the  original 
line;  and  the  defendant,  that  the  eastern 
line  Is  the  original  line.  Sacb  stoutly  oonr 
troTerts  the  contention  of  the  other  as  to 
"What  these  various  indicia  do  show.  It  Is 
not  made  absolutely  certain  that  any  of 
them  were  made  or  placed  there  by  the  orlg* 
Inal  surveyor,  Samnel  Weston,  in  1794,  and 
hence  they  are  not  certainly  decislTe  of  the 
question.  We  think,  however,  the  location  of 
the  line  run  by  Weston  can  be  determined 
sufficiently  for  this  case  by  other  and  con- 
temporaneous evidence  apart  from  the  in- 
dicia on  these  two  lines. 

All  the  actors  In  the  survey  are  long  since 
dead.  On  the  surface  of  the  earth  are  no  In-, 
dubltable  traces  of  the  line.  In  the  case  are 
no  records  of  what  was  then  done,  except  the 
plan  returned  by  the  surveyor,  Weston.  We 
have  no  othev  contemporaneous  description 
of  the  line  than  that  pictured  on  the  plan. 
While  the  survey  is  the  thing,  and  the  plan 
Is  only  the  picture,  yet,  when  the  thing  Itself 
has  become  obliterated,  and  the  only  descrip- 
tion left  to  us  by  those  who  were  cognizant 
of  It  is  a  picture  or  plan  made  in  the  line 
of  bis  duty  by  a  contemporary  charged  with 
the  duty  of  making  a  correct  picture,  we 
must  assume  primarily,  at  least,  that  the 
thing  Is  correctly  represented  by  the  pic- 
ture. In  the  absence  of  other  evidence,  this 
evidence  of  the  plan  must  be  taken  as  suffi- 
cient and  decisive. 

Turning  to  the  plan  of  this  survey,  it  clear- 
ly shows  the  line  in  question  to  have  been 
mn  to  far  to  the  west  of  Schoodic  Lake  as  to 
include  the  demanded  parcel,  though  west  of 
the  lake,  yet  within  the  limits  of  township 
No.  4,  under  the  grant  of  which  the  plaintllf 
claims.  Comparing  the  line  pictured  on  the 
plan  with  the  two  parallel  lines  half  a  mile 
apart  now  found  upon  the  earth's  surface, 
and  above  described.  It  very  nearly,  if  not 
quite,  fits  in  location  the  western  of  the  two 
lines  (that  claimed  by  the  plaintltF),  while  the 
defendant  frankly  admits  It  does  not  fit  the 
eastern  line  (that  claimed  by  him).  As  be- 
tween these  two  lines,  therefore,  the  western 
line  (that  claimed  by  the  plaintiff)  must  be 
taken  as  the  true  boundary  line. 

The  defendant  Introduced  a  survey  and 
plan  of  Park  Holland,  who  was  sent  in  1803, 
before  the  conveyance  of  the  township,  to  di- 
vide township  No.  5  into  lots,  and  who  ap- 
parently, at  least  laid  out  a  tier  of  lots  a 
half  mile  wide  east  of  the  line  shown  on 
the  Weston  plan  of  1794,  and,  in  doing  so, 
ran  a  north  and  sonth  line  as  the  east  line 
of  the  township  No.  5.  This  line  ia4>ractlcal- 
ly  in  the  same  location  as  that  now  existing 
.  on  the  earth's  surface  a  half  mile  east  of 
that  marked  on  the  plan.  When,  however, 
the  commonwealth  came  In  1805  to  convey 
to-i^nsbip  No.  6,  It  fixed  the  limits  of  the 
township  conveyed  "as  the  same  was  survey- 
ed by   Samuel  Weston  in  1794."   and   not 


as  the  same  was  surveyed  by  Park  Holland. 
The  grantee  therefore  only  took  to  the  Wes- 
ton line,  according  to  the  familiar  rules  for 
interpretation  of  deeds.  The  eastern  tier  of 
lots  run  out  by  Park  Holland  was  excluded 
from  the  conveyance,  being  east  of  and  be- 
yond the  Weston  line. 

The  defendant  also  Introduced  surveys  and 
plans  by  Moses  Greenleaf  In  1815,  who  made 
a  plan  of  township  No.  6  or  Brownville.  He 
does  not  appear  to  have  been  employed  by 
the  commonwealth,  but  by  private  owners  or 
on  his  own  account  He  placed  the  east  line 
of  township  No.  6  CBrowavllle)  on  the  line 
run  by  Park  Holland  in  1803,  a  half  mile  east 
of  the  Weston  line,  and  east  of  the  demanded 
parcel.  But  this  was  after  the  conveyance 
of  the  township  in  1805,  and  hence  could  not 
extend  its  eastern  limits  beyond  the  Weston 
line. 

It  appears  that  Mosea  Greenleaf  also  in 
JtSie  prepared  a  map  of  Maine  from  various 
old  surveys  and  plans,  upon  which  map  the 
eastern  line  of  township  No.  6  was  laid  down 
as  east  of  the  demanded  parcel.  The  Legis- 
Iatni«  of  the  commonwealth  in  1816  author- 
ised the  Secretary  of  State  to  contract  for 
1,000  copies  of  this  map  for  the  use  of  its 
towns  and  public  offices,  and  in  the  resolve 
recited  that  the  map  was  "on  the  whole  as 
correct  a  map  as  could  be  made  or  was  nec- 
essary." On  this  map,  also,  the  east  line  of 
township  No.  6  is  shown  to  be  so  far  east  as 
to  include  in  that  township  all  the  land,  in- 
cluding the  demanded  parcel,  lying  west  of 
Schoodic  Lake.  The  defendant  urges  that 
the  commonwealth,  then  owning  township 
No.  4,  thereby  adopted  as  its  west  line,  and 
the  east  line  of  township  No.  5,  the  line 
shown  upon  the  Greenleaf  map,  and  thereby 
acknowledged  the  title  of  its  grantees  of  No. 
5  to  extend  east  to  that  line.  He  cites  In 
support  of  this  proposition  Commonwealth  v. 
Pejepscut  Prop'rs,  10  Mass.  165,  and  Blaney 
V.  Rice,  20  Pick.  62,  32  Am.  Dec.  204. 

Had  the  east  line  of  township  No.  5,  as  de- 
scribed in  the  conveyance,  never  been  run  or 
fixed  upon  the  earth's  surface  before  the 
making  of  the  Greenleaf  map,  perhaps  the 
doctrine  of  those  cases  would  have  been  ai>- 
pllcable.  In  this  case,  however,  the  evidence 
heretofore  cited  shows  that  the  line  named 
in  the  conveyance  had  been  run  and  fixed. 
The  conveyance  of  township  5  was  thereby 
limited  to  that  line,  and  the  approval  of  the 
Greenleaf  map  did  not  extend  the  convey- 
ance beyond  that  line.  The  subsequent  con- 
veyance of  township  No.  4  in  1834  to  the 
plaintiff's  predecessors  bounded  the  land  con- 
veyed "westerly  by  township  No.  5  of  the 
8th  Range."  This  description  extended  the 
conveyance  west  to  the  Weston  line  run  in 
1794. 

The  defendant  also  introduced  evidence 
that  the  grantees  of  township  No.  5  and  their 
grantees  repeatedly  conveyed  lots  in  the  east- 
ern tier  run  by  Park  Holland  to  the  east' of 
the  Weston  line.    While  these  conveyances 
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t^tdlcate  the  belief  of  sacb  persons  as  to  the 
location  of  the  line,  they  do  not  change  the 
fact  On  the  other  hand,  the  defendant  con- 
cedes that  most  of  the  maps  made  after  that 
of  Greenleaf  In  1816,  including  the  Holman 
and  Rose  plan,  Chace's  map  of  the  state,  and 
the  Piscataquis  County  Atlas,  show  the  line 
to  be  substantially  as  upon  the  Weston  plan, 
and  to  cut  off  the  eastern  tier  of  lots  run  by 
Holland. 

The  defendant  further  claims  that  town- 
ship No.  5  is  made  by  the  Weston  line  to  be 
only  5%  miles  wide,  Instead  of  6,  as  it  should 
have  been.  This  may  show  that  the  Weston 
line  was  run  In  the  wrong  place,  but,  being 
mn  and  made  the  boundary,  it  must  stand  as 
such. 

It  being  established  by  the  evidence  that 
the  survey  of  Samuel  Weston  In  1794  Includ- 
ed the  actual  running  of  the  north  and  south 
line  between  the  two  townships,  and  that 
that  running  was  to  the  west  of  the  demand-^ 
ed  parcel,  cutting  it  off  from  township  No.  5, 
and  including  it  in  township  No.  4,  the  judg- 
ment In  this  case  must  be  for  the  plaintUL 
In  other  cases  involving  this  same  line,  the 
evidence  may,  of  course,  be  different,  and 
lead  to  a  different  result 

Judgment  for  the  plaintiffs.  Damages  as- 
sessed at  $1. 


(78  N.  H.  at) 

GOULD  T.  HUT0HIN8. 

(Supreme  Court  of  New  Hampshire.    Coca. 

Oct  4,  1904.) 

TOOHTKKINO  HOBSEB — OBSTRUCTIOIf  IN  HIQH- 
WAT— KFIVCT  ON  OTHEB  H0B8ES. 

1.  In  an  action  for  injury  from  plaintiff's 
horse  being  frightened  by  cakes  of  ice  left  in  a 
highway,  evidence  that  other  horses  passed  the 
same  place  during  the  same  time  and  in  the 
same  manner,  and  were  not  frightened  by  the 
ice,  is  competent,  unless  too  remote  as  a  matter 
of  fact,  on  the  question  of  the  liability  of  die 
ice  to  frighten  horses. 

Transferred  from  Superior  Court;  Stone, 
Judge. 

Action  by  Alvah  B.  Gould  against  Jo- 
sephus  B.  Hutchins,  for  negligently  leaving 
in  a  highway  six  cakes  of  ice,  which  fright- 
ened the  plaintiff's  horse,  and  caused  him 
to  run  away  and  to  be  injured.  Trial  by  the 
court,  and  verdict  for  the  plaintiff.  The 
defendant  claimed  that  the  cakes  of  ice,  as 
left  in  the  highway,  were  not  calculated  to 
frighten  horses  of  ordinary  gentleness,  and 
offered  testimony  to  show  that  other  horses 
passed  the  same  place  during  the  same  time 
and  in  the  same  manner,  and  were  not 
frightened  by  the  Ice.  The  evidence  was 
excluded,  not  on  the  ground  of  an  exercise 
of  Judicial  discretion,  but  because  immateri- 
al, and  the  defendant  excepted.  Exception 
sustained. 

Batchellor  &  Mitchell,  for  plaintiff.  Drew, 
Jordan,  Buckley  &  Sburtleff,  for  defendant 

WALKER,  J.  As  the  case  is  understood, 
the  trial  Judge  ruled  that  the  experimental 


evidence  offered  by  fiie  defendant,  of  the  lia- 
bility of  the  ice  to  frighten  horses,  was,  as 
a  matter  of  law.  Incompetent  In  view  of 
the  settled  law  of  this  state  (Darline  ^- 
Westmoreland,  52  N.  H.  401,  13  Am.  Rep. 
65;  Gordon  v.  Railroad,  68  N.  H.  396;  Dow 
V.  Weare,  68  N.  H.  345,  44  Atl.  489;  Folaom 
V.  Railroad,  68  N.  H.  454,  461,  38  Atl.  209), 
the  evidence  was  clearly  competent  unless  It 
was  too  remote  as  a  matter  of  fact  In  the 
absence  of  a  finding  that  It  was  too  remote, 
or  of  facts  from  which  snch  finding  mlgbt 
be  inferred,  the  order  must  be: 
Exception  sustained.    AU  concurred. 


(TS  K.  EL  4S» 

KENNED  V.  TOWN  OP  HAMPTON. 

(Supreme  Court  of  New  Hampshire.    Boiling- 
ham.    Oct  4,  1904.) 

EVIOENCK   OF  HABIT — COMPETESCT — EXCEP- 
TIONS. 

1.  An  exception  to  testimony  taken  after  it 
has  been  given  in  answer  to  several  interroga- 
tories is  too  late. 

2.  Evidence  of  the  previous  habit  of  plaintiff 
to  ride  her  bicycle  on  the  sidewalk  near  the 
place  of  her  accident  is  competent  to  show 
that  at  the  time  of  the  accident  when  she  was 
riding  her  bicycle  she  was  on  the  sidewalk. 

Exceptions  from  Superior  Court,  Rocking- 
ham County;  Pike,  Judge. 

Action  by  Mary  O.  Kenney  against  tbe 
town  of  Hampton  for  negligence.  Vepfllct 
for  defendant  Plaintiff  excepted.  Excep- 
tions overruled. 

June  15,  1901,  the  plaintiff,  while  riding  a 
blcyde  along  a  highway  In  Hampton,  ran 
Into  an  open  culvert  the  sides  of  which  It 
was  claimed  formed  a  dangerous  embank- 
ment and  was  injured.  One  defense  was 
contributory  negligence;  and  In  the  trial' of 
this  Issue  the  defendant  sought  to  show  that 
at  tbe  time  of  tbe  accident  the  plaintiff  was 
riding  upon  the  sidewalk.  This  the  plaintiff 
denied.  Marston,  a  witness  for  the  defend- 
ant testified  that  he  had  seen  the  plaintiff 
at  times  before  the  accident  riding  on  the 
sidewalk  at  different  places  In  Hampton,  as 
well  as  near  the  place  of  the  accident 
After  this  testimony  had  been  given  in  an- 
swer to  several  interrogatories,  the  plalntUTs 
counsel  stated  that  they  excepted  to  it. 
Lane,  a  witness  for  the  defendant  testified 
that  on  the  day  of  the  accident  she  was  look- 
ing from  her  bouse  in  the  direction  of  the 
place  of  the  accident  that  she  saw  the  plain- 
tiff riding  a  bicycle  on  the  sidewalk,  and  that 
she  had  seen  her  there  before.  She  also  tes- 
tified, subject  to  exception,  as  fellows:  "I 
have  seen  her  riding  several  times  on  the 
sidewalk.  In  fact  I  cannot  remember  of  see- 
ing her  anywhere  else  but  on  the  sidewalk.. 
Q.  Whereabouts?  A.  From  my  house  up. 
Q.  Go  by  on  the  same  ground  you  saw  her 
on  the  15th  day  of  June,  1901T  A.  Same 
ground;  yes,  sir." 


f  1.  See  Trial,  vol.  «,  Cent.  Dig.  i{  183,  18S. 
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:  Page  &  Bartlett  and  Erneit  Ii.  OuptUl,  for 
plaintiff.    Bastman  &  Hollls,  for  defendant 

WALKER,  J.  The  first  exception  was  not 
seasonably  taken,  and  whatever  objection 
there  might  be  to  the  evidence  was  waived. 
The  second  exception  Is  nnavalling,  because 
It  Is  a  natural  Inference  from  the  testimony 
that  whenever  the  witness  had  seen  the 
plaintiff  riding  on  the  sidewalk  It  was  In  the 
vicinity  of  the  place  of  the  accident  And 
it  Is  not  open  to  serious  doubt  that  the  pre- 
vious habit  of  the  plaintiff  to  ride  her  bicycle 
on  the  sidewalk  near  the  place  of  the  acci- 
dent was  competent  evidence  that  at  that 
time  she  was  occupying  that  part  of  the  high- 
way. State  V.  Ballroad,  62  M.  H.  B28,  640; 
Procter  T.  Freezer  Co.,  70  N.  H.  S,  46  AtL 
718. 

Exceptions  overruled.    AU  concurred. 


MATTHEWS  v.  MATTHEWS. 

(C!onrt  of  Chancery  of  New  Jersey.     Oct  25, 

1004.) 

DIVOBOB—A.DULTEBT— EVIDENCE. 

1.  Evidence  in  a  suit  for  divorce  held  to  show 
adultery. 

Suit  by  Charles  Ma^ttbews  against  Susan 
A.  Matthews  for  divorce.  Decree  for  peti- 
tioner.       , 

A.  S.  Brennan  and  B.  R.  Walker,  for  peti- 
tioner.  John  H.  Backes,  for  defendant 

.  BERGEN,  v.  O.  The  petitioner  Is  seeking 
a  divorce  from  his  wife,  and  bases  his  claim 
tbeteto  upon  her  alleged  infidelity.  The 
adultery  Is  charged  to  have  been  committed 
with  one  John  L. .  Thompson,  as  follows: 
April  4, 1002,  at  the  National  Hotel,  In  Waslw 
Ington,  D.  C;  June  8,  1002,  at  the  residence 
of  the  petitioner,  In  Trenton;  July  30,  1802, 
at  a  boarding  house  In  Atlantic  City;  and 
August  12,  1903,  at  Saratoga  Springs.  Th« 
parties  were  married  about  12  years  ago,  and 
lived  together  until  March  18,  1004,  whei 
their  separation  was  brought  about  under  the 
following  circumstances,  as  testified  to  by 
the  defendant:  On  that  day,  about  3  o'clock 
In  the  afternoon,  the  defendant  went  to 
Schmldfs  saloon,  in  Trenton,  with  Thomp- 
son; and  they  were  shown  by  the  proprietor 
into  a  back  room  upstairs,  said  to  be  a 
dining  room,  where  they  were  served  with 
beer  and  something  to  eat  At  half  past  4, 
defendant's  husband  walked  into  the  room, 
and  found  her  and  Thompson  seated  close 
together — she  being  engaged  in  cutting 
Thompson's  finger  nail — and  said  to  her,  "I 
have  found  you,  and  forbid  you  to  come  to 
tbe  house,"  threatened  her,  and  called  her 
attention  to  the  fact  that  her  mother  had  not 
yet  been  dead  a  week,  and,  calling  In  the 
proprietor,  said  to  him,  "This  is  my  wife, 
and,  if  you  don't  stand  as  a  witness  for  a 
divorce^  I  will  have  your  bouse  pulled."    The 


petitioner  left  the  defendant  with  Thompson, 
and  shortly  after  they  left  the  saloon  to- 
gether; the  defendant  going  to  a  bouse  In 
Trenton  kept  by  a  woman  known  as  Carrie 
Booze,  having  first  arranged  to  meet  Thomp- 
son later  in  the  day.  On  her  way  to  the 
house  she  called  at  the  home  of  Herbert 
Woodward,  and  requested  him  to  go  to  her 
home,  get  her  diamonds  and  money,  and 
bring  them  to  her.  During  the  evening  of 
the  same  day.  Woodward  met  her  on  the 
street  for  the  purpose  of  giving  to  her  what 
he  had  brought  from  her  house;  and  about 
the  same  time  Thompson,  in  accordance  with 
his  previous  arrangement  with  the  defend- 
ant came  up,  and  the  three  took  a  long 
walk,  after  which  they  returned  to  the  Car- 
rie Booze  house,  where  Thompson  remained 
with  her  until  shortly  after  10  o'clock.  She 
remained  there  all  night  and  has  never  since 
made  any  effort  to  return  to  her  husband's 
home  as  an  Inmate.  The  defendant  knew 
that  the  petitioner  was  not  and  had  not 
been,  on  speaking  terms  with  Thompson  since 
December  26,  1902,  because  he  had  then 
found  them  together  at  another  saloon  In 
Trenton,  to  which  circumstance  I  shall  here- 
after refer. 

The  testimony  in  the  cause  shows  that, 
while  the  husband  had  had  bis  suspicions 
aroused  concerning  the  intimacy  existing  be- 
tween his  wife  and  Ttiompson,  it  was  not 
until  bis  wife  had  left  him  that  be  obtained 
knowledge  of  the  facts  upon  which  his  char- 
ges are  now  based,  his  visit  to  Schmidt's 
saloon  being  brought  about  by  an  anonymous 
communication  over  the  telephone  Inform- 
ing him  that  Thompson  and  his  wife  were  at 
the  saloon. 

All  6t  the  charges,  other  than  the  offense 
committed  at  petitioner's  house,  on  Jackson 
street,  June  8,  1902,  are  sought  to  be  sus- 
tained by  proof  of  circumstances  from  which ' 
It  is  alleged  adultery  may  be  properly  In- 
ferred. Tbe  committing  of  adultery  by  the 
defendant  with  Thompson  on  June  8,  1002, 
In  the  bouse  on  Jackson  street  is  establish- 
ed, if  the  witness  is  to  be  believed,  by  tbe 
positive  testimony  of  petitioner's  daughter; 
and,  as  the  facts  and  circumstances  leading 
to  the  Inference  of  adultery  charged  on  oth- 
er occasions  tend  to  corroborate  this  witness, 
I  shall  consider  that  branch  of  the  case  n«t 
only  with  reference  to  tbe  inference  of  guilt 
to  l>e  drawn,  but  also  to  what  extent  the 
conduct  of  the  parties  affects  their  credi- 
bility, when  their  testimony  stands  in  oppo- 
sition to  the  evldeuce  of  Mrs.  Woodward, 
the  daughter,  for,  if  she  is  suffldenUy  sus- 
tained to  entitle  her  story  to  belief,  the  guilt 
of  the  defendant  is  placed  beyond  question. 
Before  entering  upon  an  analysis  of  this  tes- 
timony, and  that  we  may  better  understand 
the  relations  existing  between  the  daughter 
and  her  stepmother,  the  defendant  and  peP' 
haps  throw  some  light  on  the  conduct  of 
the  daughter  in  concealing  from  her  father 
the  facts  which  she  afterwards  disclosed  to. 
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blm,  a  brief  itatement  of  the  domeatlc  iltiir 
atlon  of  this  family  will  be  of  advanta;^ 
The  petitionees  household  consisted  of  him- 
self,  bis  wife,  and  a  daughter  by  a  former 
wife.  The  petitioner  married  the  defendaat 
and  brought  her  to  his  home  when  his  daugb- 
ter  was  about  eight  years  of  age,  and,  so  far 
as  this  case  shows,  she  grew  up  under  the 
care  and  attention  of  her  stepmother,  and 
they  were  apparently  very  fond  of  each  oth- 
er, and  certainly  were  constantly  together. 
The  borne  life  of  this  family  seems  to  have 
passed  along  quietly  until  some  time  in  1900 
or  1901,  when  the  petitioner  and  Thompson 
began  to  attend  horse  races  and  wager  mon- 
ey on  the  result,  and  within  a  short  time  the 
wife,  and  finally  the  daughter,  became  a  part 
of  the  party  attending  the  races;  the  wife 
aiiparently  becoming  as  much  addicted  to 
betting  as  the  men,  and  almost  as  regular 
an  attendant,  following  the  races  to  Buffalo, 
Saratoga,  Coney  Island,  and  Washington 
with  as  much -avidity  as  Thompson  and  her 
husband.  On  many  of  these  occasions  the 
daughter  was  with  her  stepmother,  and  the 
testimony  shows  she  was  subject  to  that 
natural  influence  which  a  mother  acquires 
over  a  daughter,  which,  in  my  Judgment, 
fairly  accounts  for  the  Indlnatiou  of  the 
daughter  to  riileld  her  mother  from  discov- 
ery. 

The  occurrence  on  June  8,  1902,  is  describ- 
ed by  the  daughter  as  follows:  The  business 
of  the  petitioner  was  that  of  grocer,  which 
lochided  the  sale  of  green  goods  during  their 
season;  and,  to  provide  himself  with  stock, 
it  was  his  custom  to  go  to  Philadelphia  neai^ 
ly  every  night,  leaving  home  about  10  in 
the  evening  and  returning  about  4  in  the 
morning.  Some  time  during  the  night  of 
June  8,  1902,  and  while  her  father  was  in 
Philadelphia,  she  awolce,  and  found  that  her 
mother,  who  had  gone  to  bed  with  her, 
was  not  tliere.  That  she  called,  and,  re- 
ceiving no  response,  got  out  of  bed,  went 
downstairs,  and,  seeing  there  was  a  dim 
light  in  the  back  parlor,  went  to  the  door, 
and  there  saw  her  mother  on  the  floor,  in  the 
act  of  committing  adultery  with  Thompson. 
That  her  mother  Implored  her  not  to  tell  Iier 
father.  That  sbe  refused  to  make  any  such 
promise,  and  they  then  went  upstairs — 
Thompson  having  left — and  went  to  bed. 
That  her  mother  was  very  much  distressed, 
and  that  neither  of  them  slept  any  until  her 
father  came  home,  and,  as  an  excuse  tar 
being  awake,  her  mother  told  her  father 
that  they  thought  they  heard  burglars. 
That  she  did  not  tell  her  father  then  what 
had  occurred.  Her  reason  for  not  doing  so. 
she  said,  was  because  she  had  no  proof,  and 
stie  thought  her  father  would  be  apt  to  be- 
lieve her  mother  if  sbe  denlM  it;  and  It 
would  make  trouble  for  her.  The  defendant 
and  Thompson  both  deny  that  any  such  thing 
took  place,  and  charge  that  the  entire  state- 
ment of  this  witness  is  a  fabrication;  and. 
If  the  case  rested  here,  I  would  not  feel 


Justified  in  finding  that  the  petitioner  had 
made  out  bis  case.  But  the  subsequent  acta 
of  the  defendant  and  Thompson  convince 
me  that  they  are  not  guiltless,  and  that  their 
testimony  Is  not  entitled  to  the  weight  that 
should  be  accorded  to  a  denial  by  parties 
charged  with  but  one  offense,  supported  by 
a  single,  uncorroborated  witness,  nor  to  that 
credit  whldi  every  person  ought  to  receive 
who  Is  presun^tlvely  Innocent  If  the  dis- 
position to  disregard  marriage  vows  Is  made 
clearly  apparent  by  subsequmt  acts  imme- 
diately following  the  one  charge,  coupled 
with  the  opportunity  to  gratify  unlawful  pas- 
sions, the  credit  to  be  given  to  persons  so 
offending  will  be  so  weakened,  if  not  alto- 
gether destroyed,  as  to  render  their  denial 
of  little  value.  The  testimony  in  this  case 
covers  over  700  pages,  and  is  so  voluminous 
that  a  full  reference  to  all  the  testimony  la 
not  possible,  and  I  shall  only  call  attention 
to  a  few  of  the  material  facts  In  Justification 
of  my  conclusions.  In  determining  the  in- 
ference to  be  drawn  from  the  conduct  of 
the  defendant  and  her  alleged  paramour, 
Thompson,  It  Is  Important  to  bear  in  mind 
that  when  many  of  the  clandestine  meetings 
(and  there  are  many  about  which  no  dispute 
arises)  were  had  between  the  defendant  and 
Thompson,  and  to  which  I  shall  refer,  the 
petitioner  and  Thompson  were  not  on  speak- 
ing terms,  because  the  petitioner  objected 
to  the  intimacy  between  his  cwife  and 
Thompson,  and  that  these  meetings  were 
held  witbout  the  knowledge  of  the  petition- 
er, and  while  both  Thompson  and  the  de- 
fendant knew  that  the  petitioner,  If  he  bad 
knowledge  thereof,  would  not  permit  it. 

On  the  19tb  of  June,  1902,  while  coming 
from  the  races  in  New  York,  the  petitioner 
noticed  that  Thompson  and  hla  wife  kept 
together  and  held  whispered  conversation^ 
which  so  aroused  bis  suspicions  that  before 
he  left  for  Philadelphia  that  night  he  so  ar^ 
ranged  a  rug  at  the  front  door  of  hla  house 
that  it  could  not  be  opened  without  displa- 
cing the  rug;  and  finding  on  his  retiim,  at 
4  o'clock  in  the  morning,  that  the  rug  had 
been  pushed  aside,  he  charged  bis  wife  with 
having  had  Thompson  there  that  night  The 
wife  explains  this  by  saying  that  after  her 
husband  left,  and  after  she  had  taken  a  bath, 
she  dressed  and  went  downstairs,  and  open- 
ed the  door.  The  tmtb  of  this  story  need 
not  be  determined,  for  I  refer  to  this  inci- 
dent only  for  the  purpose  of  fixing  the  date 
of  petitioner's  first  eatrangement  from 
Thompson,  for  it  is  admitted  that  his  charge 
that  Thompson  had  been  there  came  to 
Thompson's  ears,  and  he  went  to  the  peti- 
tioner and  denied  that  he  had  visited  tils 
wife  that  night;  but  the  denial  did  not  sat- 
isfy the  petitioner,  and  be  refused  to  Accept 
the  explanation  or  to  renew  his  friendly  re- 
lations with  Thompson,  and  he  did  not  speak 
to  him  from  that  time  until  some  time  in 
the  month  of  August  following,  wh«a  their 
difficulties  were  patched  up  by  a  mBtna) 
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friend  at  Saratoga.  Between  these  dates, 
and  on  July  30  and  31  and  August  1,  1802, 
the  defendant,  her  daughter,  and  a  young 
'woman  by  the  name  of  Stella  Tantum  went 
to  Atlantic  City  and  took  rooms  at  a  cottage. 
They  had  hardly  arrived,  when  Thompson 
appeared  on  the  scene  and  took  a  room  at 
the  same  cottage  under  the  name  of  John 
Smith,  and  remained  with  the  party  the 
whole  time  they  were  there;  and  on  one 
occasion  Thompson  was  in  defendant's  room, 
assisting  In  drying  her  hair.  The  wMght  of 
the  evidence  is  rather  in  favor  of  the  claim 
that  Thompson  and  the  defendant  were  not 
entirely  alone  at  any  time  during  this  visit; 
but  certainly  the  fact  that  Thompson,  who 
was  a  married  man,  should  leave  bis  wtfe^ 
go  to  Atlantic  City,  and  stop  at  a  small  cot> 
tage  where  this  defendant  was,  and  that 
she  was  willing  to  receive  him  and  spend 
the  whole  time  of  .her  visit  in  hla  company, 
concealing  the  circumstances  from  her  hus- 
band, when  she  knew  that  he  objected  to 
Thompson's  attentions  to  her,  is  very  strong 
evidence  that  an  unlawful  infatuation  for 
each  other  existed.  Following  this,  the  peti- 
tioner, with  his  wife  and  daughter,  In  the 
noonth  of  August,  1902,  went  to  Saratoga  to 
attend  the  races.  While  there,  Thompson 
claimed  to  have  been  robbed  of  all  bis  mon- 
ey, and  this  defendant,  without  her  bus- 
band's  knowledge,  privately  sent  to  Thomp- 
son $50.  This  was  done  while  Thompson 
and  her  husband  were  at  enmity,  as  she 
knew,  and  it  was  after  this  money  had  been 
sent  that  the  petitioner  and  Thompson  were 
brought  together  by  a  mutual  friend,  and 
their  friendly  relations  restored.  The  peti- 
tioner, knowing  that  Thompson  had  lost  his 
money,  offered  to  furnish  him  some,  which 
Thompson  declined,  saying  he  had  money,  but 
be  did  not  tell  the  petitioner  that  the  money 
had  come  from  petitioner's  wife.  The  re- 
lations thus  re-established  between  the  peti- 
tioner and  Thompson  continued  until  the 
26th  day  of  December,  1002,  when  he  learned 
that  his  wife  had  met  Thompson,  and  gone 
into  a  beer  saloon  kept  by  a  Mr.  Koch.  The 
defendant  and  daughter  had  gone  to  choir 
meeting.  On  their  way  they  met  Thompson. 
Whether  they  arranged  to  meet  after  choir 
practice  or  not;  it  is  not  clearly  shown,  but 
the  fact  is  that  they  did  meet,  and  the  daugh- 
ter was  sent  away  on  some  errand.  She 
was  not  told  that  Thompson  and  the  defend- 
ant were  going  to  the  saloon,  because  the  de- 
fendant afterwards  telephoned  her  to  come 
there.  Shortly  after  they  reached  the  sa- 
loon, the  husband,  having  been  told  that  his 
wife  and  Thompson  had  gone  there,  came 
to  the  place,  and  saw  his  wife  and  daughter 
as  they  came  out.  This  incident  so  angered 
the  petitioner  that  from  that  date  to  the 
present  he  has  never  been  on  speaking  terms 
with  Thompson,  and  this  to  the  knowledge 
of  the  defendant,  who,  notwithstanding  her 
husband's  feelings,  and  with  the  knowledge 
that  her  husband  objected  to  Thompson's  at- 


tentions to  her,  has  ever  since  continued  her 
secret  meetings  with  him.  The  evidence  is 
replete  with  instances  of  carriage  drives  by 
defendant  and  Thompson  to  numerous  hotels 
within  a  radius  of  10  miles  of  Trenton,  and 
of  trolley  rides  together  to  New  Brunswick 
and  other  pointa  It  will,  however,  be  suffi- 
cient to  call  attention  to  only  a  few  of  these. 
On  May  30,  1903,  the  defendant  and  Thomp- 
son, with  the  witness  Stella  Tantum  and  a 
man  named  Jack  McCabe,  took  the  trolley 
at  Trenton  and  went  to  New  Brunswick, 
there  hired  a  team,  and  drove  out  a  few  miles 
to  a  roadhouse  kept  by  a  man  by  the  name 
of  Beed,'and,  on  their  return,  reached  Tren- 
ton about  11:30  at  night  They  all  deny  any 
improper  relations,  but,  in  my  Judgment, 
their  denials  are  not  entitled  to  great  weight 
A  married  woman  leaving  Trenton  with  her 
husband's  enemy,  and  going  to  a  roadhonse, 
and  not  returning  until  neariy  midnight,  for 
no  known  reason,  other  than  her  desire  for 
the  company  of  this  man,  presents  a  case 
of  disposition  and  opportunity  that  requires 
aomethlng  more  than  the  denial  of  the  par- 
ties to  overthrow  the  Inference  fairly  to  be 
deduced  from  such  conduct  Again,  in  the 
summer  of  1803,  while  this  defendant  was 
in  Atlantic  City,  she  was  in  correspondence 
wltb  Thompson,  who  was  then  at  Saratoga, 
and  In  response  to  his  telegram  she  left  At- 
lantic City  and  went  alone  to  Saratoga, 
wbere  she  remained  two  days  with  Thomp- 
son. To  be  sure,  they  both  deny  that  any- 
thing Improper  happened,  but  I  am  not  will- 
ing to  credit  their  denials.  A  clandestine 
trip  to  Saratoga  from  Atlantic  City,  conceal- 
ed from  the  husband,  is  not  sufficiently  ex- 
plained by  the  statement  that  she  went  there 
to  furnish  Thompson  with  a  sum  of  money 
to  bet  on  the  races,  which  sum  was  not  much 
in  excess  of  the  cost  of  the  trip;  nor  was 
there  anything  In  the  telegram  to  indicate 
that  he  desired  her  to  come  for  any  such 
purpose^  Mrs.  Woodward  testlfles  -  that  on 
September  28,  1908,  the  defendant  told  her 
that  she  was  going  to  New  York  to  meet 
Thompson,  and  afterward  that  she  had  met 
Thompson,  but  the  defendant  and  Thompson 
deny  that  they  met;  the  defendant  testify- 
ing that,  while  she  was  not  at  home  that 
night  she  was  not  in  New  York,  but  was 
staying  with  a  Mrs.  Hughes,  at  Hamilton 
Square;  and  In  this  she  Is  corroborated  by 
Mrs.  Hughes,  but  I  attach  no  weight  what- 
ever to  the  testimony  of  Mrs.  Hughes.  Her 
house  appears  to  have  been  a  meeting  place 
for  married  men  without  their  wives,  and 
married  women  without  their  husbands;  and 
I  am  satisfied,  from  her  demeanor  as  a  wit- 
ness, that  she  is  not  reliable,  and  would  read- 
ily satisfy  her  conscience  in  affirming  that 
the  defendant  was  at  her  house  on  September 
28th  if  she  had  actually  been  there  on  some 
other  date.  In  addition  to  this.  It  is  undis- 
puted that  the  petitioner  had  been  given  to 
understand  that  the  defendant  was  to  stay 
that  night  at  Mrs.  Hughes'  with  the  witness 
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Stella  Tantnm,  and,  In  order  to  carry  out 
the  deception,  Stella  was  secreted  In  tlie 
petitioner's  house,  and  slept  tbere  all  night 
Without  his  knowledge.  The  reason  given 
for  this  by  Stella — that  she  did  not  want  to 
go  to  Mrs.  Hughes'  house,  because  they  were 
not  on  good  terms — is  not  worthy  of  consid- 
eration. I  believe  that  they  did  tell  the  peti- 
tioner that  they  were  "going  to  Mrs.  Hughes 
together.  Intending  all  the  time  that  the  de- 
fendant should  go  to  New  York;  and.  In  or- 
der to  carry  out  the  deception,  the  biding 
of  the  Tatitum  woman  became  necessary. 
In  connection  with  this,  it  must  be  remem- 
bered  that  the  testimony  shows  that  Thomp- 
son was  in  New  York  at  this  time.  Passing 
over  many  suggestive  Incidents  appearing  In 
this  case,  we  come  now  to  the  28th  of  Jan- 
uary, 1904.  On  that  date  the  defendant  and 
Mrs.  Woodward  went  to  New  Brunswick. 
The  daughter  testifies  tliat  the  defendant 
went  from  there  to  New  York,  and  told  her 
that  she  was  to  meet  Thompson,  and  re- 
turned to  New  Brunswick  the  next  day,  and 
said  sbe  had  met  Thompson.  The  employfia 
of  the  hotel  at  New  Brunswick  and  the  reg- 
ister prove  beyond  controversy  that  the 
mother  and  daughter  were  there  on  that  day; 
that  the  daughter  remained  at  the  hotel  all 
night,  and  the  mother  did  not.  The  defend- 
ant admits  this  trip  to  New  York,  and  says 
that  she  spent  the  night  there  with  her 
friend,  who  was  not  called  as  a  witness  to 
substantiate  this  statement.  I  believe  the 
daughter's  testimony  that  the  defendant  told 
her  she  had  met  Thompson  In  New  York. 

I  am  also  greatly  Impressed  with  the  de- 
fendant's guilt  by  her  conduct  on  the  night 
of  March  18th,  when  she  was  discovered  with 
Thompson  at  Schmidt's  saloon.  She  made  no 
protest  that  she  was  innocent,  notwithstand- 
ing that  drciuistances  were  against  her. 
She  accepted  her  husband's  dismissal  as  just. 
She  remained  there  with  her  paramour,  and 
spent  a  part  of  the  evening  with  him  at  a 
bouse  of  at  least  guestlonable  reputation. 
She  sends  Mr.  Woodward,  who  afterwards 
married  her  daughter,  to  her  home,  and  in- 
structed him  to  get  her  money,  diamonds, 
and  a  womb  supporter.  She  denies  this,  but 
I  have  no  hesitation  in  giving  credence  to 
Mr.  Woodward's  testimony.  The  conduct  of 
this  woman  was  not  such  as  we  would  nat> 
urally  expect  from  an  innocent  wife.  In- 
stead of  avoiding  her  alleged  paramour  after 
the  discovery  and  the  charge  made  by  her 
husband,  she  Immediately  seeks  the  society 
of  the  man  with  whom  she  is  charged  to  have 
been  guilty  of  adultery,  and  It  further  ap- 
pears that  a  few  days  after  this  she  was  seen 
in  Bordentown  with  Thompson.  But  to  my 
mind  the  crowning  evidence  of  this  woman's 
Infidelity  was  her  trip  to  Bristol,  Pa.,  with 
Thompson  on  the  4th  day  of  July  last.  At 
that  time  the  bill  of  complaint  and  a  portion 
of  the  testimony  then  taken  disclosed  the 
fact,  b^ond  question,  that  the  defendant  was 


charged  by  her  husband  with  being  guflty  of 
adultery  with  Thompson,  yet,  notwithstand- 
ing all  this,  this  defendant  hired  a  horse  and 
buggy,  and  telephoned  to  Thompson  to  meet 
her  at  the  Calhoun  Street  Bridge,  in  Trenton, 
which  he  did.  Together  they  started  In  the 
Wagon,  leaving  the  bridge  on  the  Pennsyl- 
vania side  about  2  o'clock  in  the  afternoon, 
and  not  reactitng  Bristol  until  6  In  the  even- 
ing, although  It  was  only  a  distance  of  10 
miles.  After  reaching  Bristol  they  went  to  a 
hotel,  and  the  register  of  that  date  shows  an 
entry,  "John  Lewis  and  wife."  The  witness 
who  saw  this  entry  did  not  positively  Identify 
the  handwriting,  but  she  testified  that 
Thompson  had  told  her  on  other  occaslona 
that  that  was  the  way  be  always  registered; 
that  the  "V  in  his  name  stood  for  Lewis. 
The  Importance  of  this 'testimony  lies  In  the 
fact  that  although  Thompson  was  a  witness, 
and  bad  ample  opportunity  to  deny  this,  he 
did  not  avail  himself  of  It;  and  I  am  satis- 
fled  that  the  entry,  "John  Lewis  and  wife." 
on  that  register,  was  written  by  Thompson. 
This  conduet'by  the  defendant  under  the  cir- 
cumstances indicates  a  complete  debauching 
of  her  affections,  and  is  absolutely  Incompati- 
ble with  marital  Integrity.  Apparently  her 
love  for  Thompson  has  so  enveloped  her  that 
she  no  longer  cares  to  be  above  suspicion,  so 
fai;  as  her  Intimacy  with  him  Is  concerned. 

In  addition  to  the  instances  to  which  I  have 
referred,  it  appeared  that  previous  to  June. 
1902,  Thompson  and  the  defendant  were  seen 
togetho-  along  the  public  highways  In  the 
neighborhood  of  LawrencevlIIe,  and  that  in 
April  of  the  same  year  they  and  the  daughter 
were  In  the  same  hotel  together  in  Washing- 
ton, D.  C,  where  they  had  gone  for  the  pur- 
pose of  attending  the  races.  While  this  visit 
was  known  to  the  petitioner,  the  conduct  of 
the  defendant  and  Thompson  while  there  was 
of  doubtful  propriety.  Thus  It  appears  that 
previous  to  June  8,  1902,  the  relations  be- 
tween the  defendant  and  Thompson,  to  say 
the  least,  were  such  as  ought  not  to  exist,  and 
were  not  consistent  with  marital  faithfulness; 
that  after  June  8,  1902,  and  until  July  4, 
1904,  the  intimacy  between  the  defendant  and 
her  paramour  unquestionably  Justifies  the  in- 
ference that  they  were  guilty  of  repeated  acts 
of  adultery.  This  condition.  In  my  Judgmoit, 
Justified  me  In  accepting  the  story  of  Mrs. 
Woodward  as  to  what  occurred  in  the  peti- 
tioner's house  on  the  8th  of  Jnne,  and  in  re- 
jecting the  denials  of  the  defendant  and 
Thompson.  They  do  not  occupy  the  i>ositlon 
of  persons  presumably  innocent  Whatever 
presiunptlon  in  their  favor  existed  on  Jnne 
8th  was  destroyed  by  their  subsequent  coin 
duct 

I  am  entirely  satisfied  that  the  petitioner 
has  sustained  his  charge,  that  this  defaidant 
was  guilty  of  adultery  as  charged  In  his  peti- 
tion, and  that  he  is  entitled  to  be  divorced 
from  his  wife  because  of  her  adultery  witli 
John  L.  Thompson,  and  will  ao  advise. 
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<Ootirt  of  Chancery  of  NewJetaey.     Oct  19, 

1904.) 

BITILDIIIS  AND  XX>AIf  ASSOCIATIOIfS— UQXnDA- 

XtOH— FOBZOLOSURK  OT  M0BT<}A.aB^-OBKD- 

.IT  rOB  PBEMIUMS  PAID. 

1.  Whe|«  «  mortKage  is  given  by  a  member  to 
a  baildiuK  aasodatron,  the  insolvency  of  the  as- 
•ociation  worica  a  rescission  of  the  contract,  and 
the  sum  borrowed  becomes  immediately  due  and. 
I^yable^  regardless  of  the  terms  for  payment  fix- 
ed by  the  contract. 

2.  On  the  foreclosure  of  a  mortgage  given  by 
a  member  to  a  bnildiug  association  becaase  of 
the  lattor's  inaolvencyt  the  mortgagor  is  entitled 
to  have  the  amount  of  preminms .  paid  by  him 
Seducted  from  the  amount  due  on  the  mortgage; 

BUI  for  forecloenre  by  BIwood  O.  Harris 
and  others  against  Patrick  J.  NeTlns  and 
others, 

F.  T.  Guild,  for  complainants.  W.  H.  Os^ 
borne,  for  defendants. 

EMERT,  v.  O.  Complainants,  as  recely- 
ets  in:  liquidation  of  a  building  and  loan 
association,  file  this  bill  to  foreclose  a  mort 
gage  given  by  members  of  the  association 
on  procuring  a  loan  from  the  association. 
The  defendant  Patrick  J.  Nevlns  l>ecame  a 
member,  taking  out  27%  shares,  on  which 
^1  per  share  was  payable  for  100  months; 
which  payments  were,  under  the  by- 
laws, to  be  withdrawn  and  the  shares  can- 
celed when  the  net  Investment,  together  with 
an  equitable  share  of  the  profits,  amounted 
to  $200.  A  loan  of  $5,500  was  applied  for 
by  Nevins  and  his  wife  upon  property  be- 
longing to  both,  and  was  granted,  and  the 
bond  and  mortgage  now  In  question  were  ex- 
ecuted and  the  shares  of  stock  were  assigrned 
to  the  association  as  collateral  secmlty  for 
tile  loan.  A  premium  of  $22  per  month  was 
bid  for  the  loan,  and  the  bond  which  was 
glyen  in  the  penal  sum  of  $11,000  was  con- 
ditioned toe  the  payment  for  100  months 
*f  $27.50  per  month  (the  monl&ly  dues), 
$27.00  per  month  as  Interest  on  $5,500  at 
6  per  cent,  and  $22  per  month  as  monthly 
premium — ^In  all  $77  per  month;  and  after 
the  100  months  the  payments  of  Interest 
were  to  be  continued  until  the  maturity  of 
the  shares.  No  express  provision  for  the 
payment  of  the  principal  sum  is  contained 
tn  the  bond  and  mortgage  except  in  case  of 
defbnlt  in  payments  on  the  part  of  the  mort- 
gagors— a  condition  which  is  not  Involved 
in  this  case.  The  defendants,  npon  receiv- 
ing the  principal  of  the  loan  (which  is  ad- 
mitted to  have  been  $6,000  Instead  of  $5,- 
500),  made  the  monthly  payments  of  $77 
until  the  association  went  Into  liquidation. 
The  whole  amount  of  the  monthly  payments 
made  on  account  of  the  premium  is  $682. 

In  reference  to  bonds  and  mortgages  of 
this  character  given  by  borrowing  mem- 
bers of  such  associations  which  afterwards 
become  insolvent,  It  may  be  considered  as 
settled  law  that  the  insolvency  works  a 
resdsaloa  of  the  contract;  and  that  the  sums 


borrowed  become  immediately  due  and  pay- 
able, regardless  of  the  terms  of  payment 
fixed  by  the  contract  Weir  t.  Granite  State 
AssocUtlon  (1897)  56  N.  J.  Eq.  234, 38  Aa  643, 
and  cases  dted  page  238,  66  N.  J.  Bq.,  page 
644,  38  AtL  (Reed,  V.  O.);  EndUch  on  Build. 
Assoc,  par.  623;  Lewis  v.  Clark  (&  C  A.  1904( 
129  Fed.  670.  574.  The  llabiUty  for  the  Im- 
mediate payment  of  the  principal  sum  equit- 
ably due  Is  not  disputed  In  this  case,  and  the 
substantial  question  Is  whether,  in  comput- 
ing the  principal  sum  due,  liie  amoimta 
which  have  been  paid  for  premiums  on  the 
loan  are  to  be  deducted.  The  decision  of 
the  question  practically'  involves  a  set- 
tlement of  the  relative  rights  of  the  borrow- 
ing and  nonborrowlng  shareholders  on  the 
liquidation  of  such  association,  and  an  equit- 
able solution  is  attended  with  difficulty. 
The  subject  has  been  before  many  courts, 
and  a  diversity  of  opinion  has  arisen.  As  to 
the  right  to  credit  for  the  premiums,  three 
different  views  have  been  taken,  which  are 
well  summarized  In  Sullivan  v.  Stucky  (C.  O. 
1898,  Baker,  District  Judge)  86  Fed.  491, 
with  a  reference  to  the  authorities.  The 
first  view  is  that,  upon  such  a  termination 
of  the  contract,  the  rights  of  the  association 
and  the  borrowing  shareholders  In  reference 
to  the  loan  are  to  b^  adjusted  solely  on  the 
basis  of  an  ordinary  debtor  and  creditor 
on  a  loan  of  money.  The  borrower,  on  this 
view,  Is  charged  with  the  amount  of  money 
actually  received,  with  legal  interest,  and 
is  credited  with  all  payments  made,  whether 
by  way  of  dues,  Interest,  or  premium,  ac- 
cording to  the  rule  governing  partial  i>ay- 
ments.  This  view  evidently  throws  all  the 
loss  resulting  from  the  payment  of  dues 
on  stock  on  the  nonborrowlng  shareholders. 
The  second  view  is  that  the  borrowing  share- 
holder is  entitled  to  credit  upon  his  loan  for 
the  amount  of  interest  and  premium  paid, 
but  is  not  entitled  to  have  the  amount  of 
dues  paid  on  stock  credited  on  the  loan.  This 
is  the  view  supported  by  the  weight  of  au- 
thority, and  was  the  rule  followed  by  Vice 
Chancellor  Reed  in  Weir  y.  Granite  Asso- 
datloD  (1897)  66  N.  3.  Bq.  234,  38  AtL  643. 
The  basis  of  it  Is  that  the  premiums'  were 
paid  by  the  borrowers  in  consideration  of 
the  complete  execution  of  the  contract  of 
loan,  which  would  allow  the  debt  to  be  paid 
by  the  application  of  the  matured  shares,  and 
that  the  consideration  for  the  premium  falls. 
The  dues,  however,  are  not  considered  as 
paid  in  consideration  of  the  loan,  but  as  paid 
by  the  borrowers  as  shareholders  merely, 
and  therefore  are  not  to  be  credited  on  the 
mortgage.  The  third  view  as  to  the  premi- 
ums is  one  first  declared  by  Judge  Grossctqt 
In  Towle  v.  Society  (C.  O.  1894)  61  Fed.  446. 
He  considered  that  the  termination  of  an  as- 
sociation of  this  character  by  Insolvency  (a 
contingency  not  contemplated  or  provided  for 
by  the  association  or  any  of  Its  members, 
either  the  borrowers  or  nonborrowers)  was  a 
condition  for  which  all  at  the  shareholders 
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(borrowera  and  nonborrowMW),  tliTongli  their 
agents,  the  offlcera^  were  alike  teeponaible^ 
and  that  the  adjustment  In  nlation  to  the 
premlunia  should  not  be  made  upon  a  con- 
sideration oolely  of  the  legal  principles  ceo- 
trolling  the  relations  of  borrower  and  tend- 
er, but  opon  considerations  of  eqnl^  and 
fair  dealing  on  the  entire  relations  between 
the  members,  free  from  legal  or  contract 
technicalities  relating  to  the  form  of  loaik 
Each  member  betog  thna^  equally  responsi- 
ble, for  the  termination  of  the  contract  of 
loan,  be  considered  that  the  adjustment  to 
be  made  upon  this  failure  should  be  made  as 
nearly  as  possible  upon  the  lines  of  what 
would  have  taken  place  If  the  assodatioa 
had  matured.  Taking  the  estimated  period 
of  maturity  of  the  loan,  he  treated  tiie  gross 
premium  which  had  been  paid  as  earned  for 
a  proportionate  period,  and  allowed  a  credit 
only  for  the  unearned  portion.  This  rule 
has  since  been  followed  In  several  federal 
decisions.  MacMurray  t.  Ooaney  (O.  C.; 
Acheson,  arcult  Judge,  1901)  106  Fed.  11, 
and  others,  and  was  commented  on  by  Vice 
Chancellor  Reed  in  the  Weir  Case  as  hav- 
ing much  to  recommend  It.  He  concluded, 
however,  after  a  careful  and  thorough  con- 
sideration, that  the  rule  allowing  the  re- 
duction of  the  whole  gross  premium  was  sus- 
tained by  the  weight  of  authority  and  upon 
the  whole  was  the  more  equitable  rule.  The 
decision  of  Vice  Chancellor  Reed  was  fol- 
lowed by  Vice  Chancellor  Grey  in  Hoagland 
T.  Saul  (N.  J.  Ch.  1902)  63  AU.  704,  and  I 
regard  It  as  controlling  my  decision  in  this 
case.  The  decision  was  not  either  questioned 
or  overruled  by  Vice  Chancellor  Pitney  in 
Whitehead  v.  Comm.  B.  ft  L.  Ass'n  (N.  J.  Ch. 
1902)  53  Atl.  679.  In  the  latter  case,  on  an  ap- 
plication of  the  receiver  for  directions,  the 
final  decision  of  the  question  as  to  the  credit 
to  be  allowed  to  the  borrower  on  the  mort- 
gage for  either  premiums  or  dues  was  beid 
open  for  future  decision  on  the  distribution 
of  the  assets.  If  the  question  were  an  open 
one,  I  should  be  much  inclined  to  adopt  the 
mle  .that  gross  premiums  paid  or  reserved 
at  the  time  of  the  loan  should  be  appor- 
tioned, and  that  the  proportionate  amount 
which  could  be  considered  fairly  as  earned 
at  the  time  of  the  cessation  of  the  business 
should  ^ot  be  deducted,  and  that.  If  paid  la 
installments,  as  in  the  present  case,  the 
premiums  paid  before  the  liquidation  should 
be  considered  as  earned,  and  belonging  to 
the  association  for  the  equal  benefit  of  all 
the  shareholders.  I  think  It  la  taking  some- 
what too  limited  a  view  of  the  circumstances 
of  the  loan  to  consider  that  the  payment  of 
the  debt  by  the  application  of  matured  shares 
payable  In  Installments  is  to  be  treated  as 
if  It  were  the  sole  consideration  for  the  pay- 
ment of  the  premium  on  the  loan,  and  that, 
this  method  having  failed,  the  consideration 
for  the  premium  has  therefore  entirely  failed. 
The  whole  scheme  of  the  association  relating 
to  the  loans  and  the  premiums  thereon  should 


be  taken  into  account  I  fiilnk.  u  eoterios 
Into  and  rnaldng  put  t  the  conaiileration 
of  the  agreemMit  ta  pay  prwwinni.  TUa 
would  Include  as  part  «f  this  consideration 
the  amounts  usually  loaned  to  members  on 
their  shares  or  property.  Under  oar  geu- 
eral  laws  loans  on  mortgages  on  the  prop- 
erty of  membera  may  be  made  np  to  80 
per  cent  of  Its  value,  while  on  that  of  non- 
members  it  is  restricted  to  60  per  cent.  On 
the  shares,  loans  np  to  90  per  cent,  may  be 
made  to  members.  P.  I^  1903,  p.  465.  Co- 
der the  general  management  of  these  asso- 
ciations the  premiums  paid  by  instalimenta 
are  usually  considered  as  earned  when  paid, 
and  are  treated  as  part  of  its  funds  on  hand 
as  assets  belonging  to  the  association,  out 
Ot-  which  provision  may  be  made  for  divi- 
dends and  for  the  payment  of  shares  on  with- 
drawal. This  method  of  treating  the  premi- 
oms  paid  in  Installments  as  earned  is  recog- 
nized, I  think,  as  a  lawful  method  by  the 
general  Uw  (P.  U  1903,  p.  476,  I  61).  which 
provides  that  the  gross  pieminms  on  loans 
received  by  the  association  are  not  to  be 
treated  as  profits  wholly  earned,  bat  are  to 
be  apportioned  over  a  period  fairly  estimated 
tor  the  maturity  of  the  shares,  and  for  that 
period  in  decreasing  proportion  are  to  be 
carried  on  as  an  unearned  profit.  If  the 
premiums  are  considered  as  wholly  subject 
to  the  contingency  of  the  ultimate  regular 
maturity  of  the  shares,  then  it  would  seem 
to  be  clear  that  until  maturity  the  entire  pre- 
mium account  must  be  carried  as  a  liability, 
and  cannot  be  treated  to  any  extent  as  an 
asset  or  profit  of  the  company  subject  to 
disposal.  This  wonld  practically  prevent  the 
payment  of  shares  on  withdrawal  under  the 
previsions  of  the  by-laws  generally  in  force, 
or  under  the  G^ieral  Law.  P.  L.  1803,  pl 
471,  I  3S.  In  the  present  case  the  by-laws 
provided  (article  12),  for  two  accounts  Into 
which  all  the  receipts  should  be  divided.  The 
first  was  a  general  account,  which  consisted 
of  the  dues  paid  in  for  stock  and  payments 
for  stock,  which  amount  was  available  (or 
loans,  and  the  second,  called  the  "profit  ac- 
oonnV'  embraced  all  ether  receipts.  This 
profit  account  included  the  amounts  received 
from  Interest  and  premiums,  and  from  this 
account  were  paid  the  expenses  of  the  a» 
sociatlon,  and  also  the  amounts  due  members 
on  withdrawal  under  the  provlBions  of  the 
by-laws.  These  withdrawal  payments  in  the 
present  case  amounted  to  about  $12,000  np 
to  the  time  of  liquidation.  In  considering 
the  matter  of  the  deduction  or  credit  of  the 
installments  of  the  premium  already  paM 
the  status  or  treatment  of  the  premiums  un- 
der the  whole  scheme  of  the  association  as 
a  going  concern  up  to  the  time  of  the  tUl- 
ure  seems  to  me  to  be  of  importance  on 
the  question  of  the  equitable  adjustment  of 
the  rights  of  shareholders  on  a  failure  of 
the  enterprise,  which  must  be  attributed 
equally  to  all  shareholders,  whether  bor- 
rowers or  nonboirowera.    These  coaaidsr*' 
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tionfl,  some  of  tbem  based  on  the  act  of  1908, 
passed  after  the  decision  in  tlie  Weir  Case, 
wonld  incline  me,  If  tbe  qnestloa  were  an 
open  one,  to  the  view  tliat  tlie  premiums  are 
to  be  apportioned,  and  that,  when  paid  by 
Installments,  as  in  tliis  case,  they  are  to  be 
treated  as  earned,  and  are  not  to  be  de- 
ducted. Bnt  the  question  is  admittedly  one 
dUBcnlt  of  satisfactory  solntlon.  The  rule 
adopted  in  the  Weir  Case  has  been  approved 
by  the  weight  of  anthority,  and  I  consider 
it  binding  and  conclnsite,  and  will  therefore 
advise  that  in  settling  the  amount  due  on 
the  mortgage  the  premiums  be  deducted,  as 
claimed  by  the  defendant. 


(88  N.  J.  H.  1) 

BBTTLE,  Banking  ft  Ins.  Comf,  t.  REPUB- 
LIC SAVINGS  ft  LOAN  ASS'N. 

(Court  of  Chancery  of  New  Jersey.    Oct.  25^ 

1904.) 

BxrrLDiHa  and  ix>a.h  absooiation— inbolvbh- 

CT— UQHTS  or  RXCXIVE&— REDEMPTION 
BT  BOHBOWEB. 

1.  Upon  the  decreed  insolvency  Of  a  bnlldlne 
and  loan  association  the  receiver  1>eoome8  enti- 
tled to  enforce  the  rights  acqoired  by  such  aa- 
sociation  by  a  deed  made  to  it  by  a  twrrowing 
member  for  a  loan,  accompanied  by  defeasance 
stipulating  for  a  reconveyance,  upon  the  per- 
formance of  the  borrower's  agreements  and  the 
maturity  of  the  shares  of  sncii  menberijiccord- 
ing  to  the  scheme  of  the  association.  The  bor- 
rowing meml)er  may  redeem  his  lands  and  pro- 
cnre  a  reconveyance  thereof  upon  payment  of 
such  amoont  as  may  be  determined  by  the  con- 
tract betwem  them,  and  tlie  equities  arising  out 
of  the  abortive  scheme,  to  be  due. 

2.  Where  such  a  conveyance  was  made  sub- 
ject to  a  prior  mortgage  which  is  assumed  by 
the  association,  redemption  will  not  be  permit- 
ted miless  the  liability  of  the  fund  in  tbe  re- 
ceiver's bands  is  wbolly  discharged  either  by  the 
payment  of  the  prior  mortgage  or  by  a  complete 
release  from  tbe  bolder  thereof. 

3.  In  determining  tbe  amount  to  be  paid  for 
redemption,  premiums  actually  paid  by  the  bor- 
rower are  to  l>e  credited  to  him,  upon  the  an- 
thority of  Weir  V.  Oranite  State  Provident  A»- 
aoclation,  88  Atl.  643,  00  N.  J.  Eq.  2S4. 

(Syllabus  by  tlie  Court) 

Snlt  by  WUliam  Bettle,  Commissioner  of 
Banking  and  Insurance  of  New  Jersey, 
against  the  Republic  Savings  &  Loan  Asso- 
ciation. On  petition  of  the  Atlantic  City  Tnm- 
Yerein.     Granted. 

Jolin  J.  Crandall,  for  pedtiomer.  Foster 
M.  Yoorhees,  pro  aa.  \ 

MAGIE.  <3h.  By  a  decree  In  the  above- 
mentioned  cause  dated  September  19,  1902, 
the  Republic  Savings  &  Loan  Association 
was  decreed  to  be  insolvent,  and  Foster  M. 
Yoorhees  was  appointed  receiver.  By  an 
order  in  the  cause,  made  December  22,  1903, 
petitioner  was  granted  leave  to  file  a  peti- 
tion to  be  permitted  to  redeem  certain  lands 
which  it  had  conveyed  to  the  insolvent  corpo- 
ration, and  to  have  a  reconveyance  thereof 
to  It  by  the  receiver  under  the  order  of  this 
court,  and  such  a  petition  was  filed.  An  an- 
swer to  the  petition  was  filed  by  the  receiv- 


er on  January  10,  1004,  and  the  matter  wm 
brought  to  hearing  on  May  19, 1904,  opon  tbe 
petiUon  and  answer,  no  facts  being  dhspnted. 
Ttie  only  contest  made  was  as  to  the  amount 
which,  upon  tbe  facts,  ought  to  be  paid  to 
the  receiver  before  the  reconveyance  abonld 
be  directed.  Tbe  material  facts  are  these: 
On  August  10, 1890,  the  petitioner  became  the 
owner  of  79  shares  of  tlie  long-term  capital 
stock  of  the  insolvent  corporation,  which  will 
hereafter  be  called  the  "association."  On 
Augnst  19,  1806,  petltioaer  apt^ied  to  the 
association  for  a  loan  of  money.  Petitioner 
was  then  the  owner  of  lands  in  Atlantic  (Sty, 
which  had  been  conveyed  to  it  on  May  0, 
1805,  and  on  which  it  had  given  a  mortgage 
for  93,000,  bearing  6  per  cent  interest.  Tbe 
application  contained  the  following: 

Cash  to  be  advanced   by   the   Associa- 
tion    $4,000 

Mortgage  to  remain  on  tbe  property. ...  8,000 
Gross  premium  paid  for  advance 840 

Total  indebtedness  to  association...  $7,840 

The  petitioner  therein  stipulated  that,  if 
the  association  agreed  to  purchase  its  lands, 
it  wonld  execute  a  bond  and  a  contract  to  re- 
purchase the  same  at  the  price  of  $7,840.  It 
also  agreed  to  pay  the  association  monthly 
$78.70,  made  up  as  follows:  Interest  on  $7,- 
840,  $39.20;  premium  on  79  shares  of  long- 
term  stock,  $19.75;  and  dues  on  said  shares, 
$1,976.  By  a  deed  executed  by  the  associa- 
tion, and  also  by  tbe  petitioner,  tbe  latter 
conveyed  to  tbe  association  the  land  in  ques- 
tion for  an  expressed  consideration  of  $7,840, 
subject  to  tbe  mortgage  for  $3,000,  which 
the  association  assumed  as  part  of  the  con- 
sideration. By  an  indenture  of  the  same 
date  between  the  parties  the  association 
agreed  that  upon  the  performance  of  all  pe- 
titioner's covenants  up  to  the  time  of  tbe 
maturity  of  the  shares  of  stock  It  would  re- 
convey  to  petitioner  tbe  land  free  from  all 
incumbrances.  It  thus  appears  that  the  deed 
from  petitioner  to  tbe  association  contained, 
or  was  accompanied  with,  a  defeasance, 
whereby,  upon  tbe  maturity  of  the  scheme 
of  the  association  and  the  performance  by 
the  petitioner  of  its  obligation,  the  land  was 
to  be  reconveyed  to  the  petitioner  free  from 
all  liens.  The  insolvency  of  the  association 
baa  intervened,  and  the  scheme  can  never 
be  carried  out  Tbe  receiver  is  bound  to  call 
In  all  the  assets  of  the  association,  and  to 
enforce  Its  rights,  in  winding  up  tbe  con- 
cern. Under  such  circumstances,  mortgagee 
of  such  associations  become  immediately  en- 
forceable by  the  receiver,  and  a  correlative 
right  arises  in  each  mortgagor  to  redeem  his 
lands  from  the  mortgage  thereon.  Weir  T. 
Granite  State  Provident  Association,  56  N. 
J.  Eq.  234,  38  Atl.  643.  The  conveyance  of 
lands  to  such  an  association,  with  a  de- 
feasance of  the  nature  of  that  disclosed  in 
this  case,  is  a  pledge  of  the  land  as  security 
for  the  performance  of  such  obligations;  and 
when  they  can  no  longer  be  performed  the 
above  doctrine  will  apply.    The  receiver  maj 
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enforce  the  rights  the  association  acquired 
thereby,  and  the  grantor  may  redeem  the 
land  by  making  proper  payment  for  the 
same.  What  payment  must  be  made  is  to 
be  determined  by  the  contract  between  the 
parties  and  the  equities  arising  out  of  the 
abortlTe  scheme. 

The  receiver  does  not  contest  the  right  of 
petitioner  to  a  redemption  of  his  lands,  but 
he  does  not  agree  as  to  the  terms  upon 
which  the  petitioner  claims  to  be  entitled  to 
redeem.  At  the  argument  counsel  for  peti- 
tioner urged  that  it  should  be  allowed  to 
redeem  the  land  subject  to  the  first  mort- 
gage of  $3,000,  and  upon  payment  of  wliat- 
ever  sum  should  he  deemed  due  In  addition 
thereto.  The  receiver  made  no  objection  to 
such  a  redemption  if  it  could  be  effected 
without  detriment  to  the  trust  be  is  admin- 
istering, and  submits,  by  his  answer,  to  such 
a  redemption,  if  the  same  ought  to  be  direct- 
ed. The  association  having  assumed  pay- 
ment of  that  mortgage,  the  holder  thereof 
is  entitled  to  enforce  that  covenant  against 
the  receiver  and  against  the  assets  of  the  as- 
sociation. Under  such  circumstances  the  pe- 
titioner ought  not  to  be  permitted  to  redeem 
the  land  unless  it  pays  that  mortgage,  and  so 
releases  the  fund  from  any  liability  upon 
the  assumption  by  the  association,  or  un- 
less It  secures  from  the  holder  of  the  mort- 
gage a  complete  release  from  that  liability. 
It  has  not  been  made  to  appear  whether  the 
association,  before  its  Insolvencj^,  or  the  re- 
ceiver since,  has  paid  the  Interest  accruing 
upon  the  first  mortgage.  It  does  appear  that 
the  petitioner  has  made  all  monthly  pay- 
ments for  interest  up  to  the  time  of  the  In- 
solvency, and,  of  course,  those  payments  in- 
cluded Interest  upon  the  first  mortgage.  So 
much  of  the  Interest  thus  paid  by  the  peti- 
tioner as  has  been  applied  by  the  association 
to  the  payment  of  interest  on  that  mortgage 
cannot  be  considered  in  any  calculation  of 
the  amount  now  due  and  required  for  re- 
demption. If  the  petitioner  cannot  procure  a 
release  of  the  liability  upon  the  assumption 
of  the  mortgage,  or  is  obliged  to  pay  off  that 
mortgage,  Interest  paid  by  the  petitioner 
which  has  not  been  applied  by  the  associa- 
tion and  paid  upon  that  mortgage  must  be 
taken  into  account  At  present  the  case  is 
not  presented  so  as  to  permit  any  direc- 
tion in  respect  to  the  interest  The  matter 
has  been  argued  as  If  the  redemption  could 
be  decreed  subject  to  the  first  mortgage,  and 
the  controversy  is  as  to  the  amount  which 
petitioner  should  be  required  to  pay  for  re- 
demption under  those  circumstances.  On  the 
part  of  petitioner  it  is  claimed  that  in  the 
calculation  of  the  amount  to  be  paid  it  should 
be  charged  only  with  the  money  which  it  ac- 
tually received  in  the  transaction,  and  legal 
interest  thereon,  and  that  It  should  be  credit- 
ed with  all  interest  paid  by  it  and  all  premi- 
ums allowed  by  It  It  will  be  observed  that 
there  were  two  sorts  of  premiums — one  a 
gross  premium  of  $840,  Included  in  the  con- 


sideration of  the. conveyance,  and  the  other 
a  monthly  premium,  exacted  monthly,  under 
the  contract  By  the  receiver  it  is  claimed 
that  it  will  be  Improper  to  allow  all  the  inter- 
est paid  by  the  petitioner,  because  part 
thereof  was  paid  upon  the  first  mortgage, 
and  tliat  all  the  premiums  paid  or  allowed 
should  not  be  credited,  but  only  a  proper 
proportion  thereof.  His  contentioQ  Is  two- 
fold, viz.,  that  premiums  were  paid  for  the 
privilege  of  borrowing,  and  that  thereby  pe- 
titioner obtained  that  privilege  and  enjoyed 
it  for  a  time,  and  that  for  the  privilege  so  en- 
joyed the  premiums  should  be  considered  as 
paid  pro  tanto;  or  that,  looking  at  the  whole 
scheme,  which  contemplated  borrowing  and 
nonborrowing  members,  the  premiums  should 
be  apportioned,  and  not  be  all  applied  in 
satisfaction  of  the  claim  against  the  peti- 
tioner, which  was  a  borrovring  member. 
With  respect  to  the  application  of  interest 
the  claim  of  petitioner  is  too  broad,  if  the  as- 
sociation has  paid  the  interest  on  the  first 
mortgage.  So  much  as  the  association  has 
paid  upon  the  first  mortgage  ought  not  to 
be  again  allowed  to  petitioner.  Whatever 
was  not  paid  upon  the  first  mortgage  may  be 
allowed.  With  respect  to  the  allowance  for 
premiums,  if  the  matter  were  res  nova,  I 
should  find  It  difficult  to  resist  the  conten- 
tion of  the  receiver,  but  I  am  concluded  from 
adopting  that  contention  by  a  pertinent  ad- 
judication of  this  court  upon  the  very  ques- 
tion presented.  In  Weir  v.  Granite  State 
Provident  Association,  ubi  supra,  it  was  de- 
cided that  all  payments  for  premiums  in 
such  cases  should  be  allowed  to  the  borrow- 
er. This  was  followed  by  Vice  Chancellor 
Grey  in  Hoagland  v.  Saul  (N.  J.  Gh.)  63  Atl. 
704.  The  doctrine  of  that  case,  in  this  re- 
spect was  deemed  by  Vice  Chancellor  Pitney 
not  to  be  Involved  in  the  case  decided  by  him 
in  Whitehead  v.  Commercial  Building  & 
Loan  Association  (N.  J.  Ch.)  63  Atl.  679.  In 
Harris,  Receiver,  v.  Nevlns  (Vice  Chancellor 
Emery,  in  an  opinion  not  yet  officially  report- 
ed) 58  Atl.  1051,  but  which  I  have  had  the 
benefit  of  examining,  expresses  the  views 
which  occasion  doubts  in  my  mind  as  to  the 
correctness  of  the  doctrine  of  the  Weir  Case, 
but  such  doubts  ought  not  to  require  an  an- 
tagonistic ruling.  If  erroneous,  the  correc- 
tion should  be  made  by  an  appellate  court 

It  results  that  In  computing  the  amount 
due  by  the  petitioner  it  should  be  charged 
with  the  amount  of  money  actually  received 
by  it  with  legal  interest  thereon  from  the 
times  it  was  received,  it  having  been  paid  in 
installments.  It  should  be  credited  with  all 
the  interest  paid  by  It,  including  interest 
paid  on  the  gross  premium  and  interest  on 
the  monthly  premiums,  except  Interest  which 
the  association  has  paid  upon  the  first  mort- 
gage; and  it  should  also  be  credited  with  the 
monthly  premiums  paid,  virlth  interest  as 
aforesaid.  In  considering  the  amount  of  the 
first  mortgrage,  petitioner  should  be  charged 
with  unpaid  interest  thereon,  and  taxes,  as- 
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sessments  and  Insurance  premiums,  if  any 
have  been  paid  by  or  are  chargeable  to  the 
association.  If  petitioner  pays  off  that  mort- 
gage, or  procures  a  complete  release  from 
the  liability  assumed  by  the  association,  the 
mortgage  may  be  left  out  of  the  calculation 
of  the  amount  to  be  paid  for  redemption,  oth- 
erwise the  amount  due  thereon  la  to  be  in- 
cluded. Petitioner  should  also  be  charged 
with  such  share  of  the  expenses  of  the  as- 
sociation as  was  payable  by  It  under  the  ar- 
ticles of  association. 

By  an  order  of  this  court  the  receiver  was 
directed  to  pay  a  dividend  to -all  sliarebold- 
ers.  The  dividend  npon  petitioner's  shares 
has  not  been  paid  to  it,  and  it  is  conceded 
that  petitioner  is  entitled  to  an  allowance 
therefor  in  the  calculation  of  the  amount  to 
be  paid  for  redemption. 

As  it  does  not  appear  what  amount  of  in- 
terest has  been  paid  by  the  association  on 
account  of  the  first  mortgage,  it  will  be  nec- 
essary to  refer  the  matter  to  a  master  to  re- 
port thereon,  unless  petitioner  and  the  receiv- 
er can  agree  thereon.  There  must  then  be 
an  account  stated  of  the  amount  which,  up- 
on the  principles  above  set  forth,  petitioner 
should  pay  to  redeem  its  lands  and  procure 
a  reconveyance  thereof.  If  petitioner  and 
the  receiver  cannot  agree  thereon,  the  mat- 
ter will  be  referred  to  a  master  to  state  such 
an  accoimt. 

(67  N.  J.  B.  ta) 

CLINTON  NAT.  BANK  v.  STIGER. 

(Court  of  Chancery  of  New  Jersey.     Oct.  8, 

1904.) 

i^ST  cabhxsb'b  checks— action  ax  i^w— ih- 

JtTNcnON. 

1.'  It  being  doubtful  whether  Promissory  Notes 
Act  (Gen.  St  p.  2605)  g  7,  providing  tliat  an  ac- 
tion at  law  may  be  maintained  on  a  negotiable 
instrument  which  is  lost,  but  that  any  court  of 
law  shall  give  judgment  in  the  same  manner  as 
if  such  note  was  not  lost,  applies  to  any  nego- 
tiable instrument  other  tlian  a  note ;  and  a  court 
of  equity  not  being  deprived  of  jurisdiction 
thereby,  and  it  being  provided  by  the  act  that  a 
court  of  law  may  make  the  same  order  as  a  court 
of  equity  would,  to  Indemnify  the  party  charged 
against  a  second  payment,  maintenance  of  an 
action  at  law  on  lost  cashier's  checks  will  be 
enjoined  where  there  had  been  an  offer  of  pay- 
ment if  indemnity  be  given. 

Suit  by  the  Clinton  National  Bank  against 
John  N.  Stiger  to  restrain  an  action  at  law. 
Preliminary  injunction  ordered. 

Dnngan  &  Reger,  for  complainant  James 
li.  Griggs,  for  defendant. 

BERGEN,  V.  C.  It  appears  from  the  bill 
of  complaint  in  this  cause  that  the  defendant 
left  with  the  complai;iant  $1,313.75,  for 
which  he  received  three  cashier's  checks, 
payable  to  his  own  order,  two  dated  Sep- 
tember 3,  and  one  September  25,  1903;  that 
on  the  15th  day  of  December,  in  the  same 
year,  the  defendant  applied  to  the  complain- 
ant, and  demanded  new  bills  of  exchange 
or  cashier's  checks  in .  the  place  of  those 


mentlonedi  or  thelir  equivalent  in  money,  a(< 
leglng  that  the  original  checks  had  been  lost 
or  stolen;  that  the  complainant  offered  to 
immediately  give  to  the  defendant  new  bills 
of  exchange,  or  the  money,  as  he  might  de- 
sire, upon  the  execution  and  delivery  by  the 
defendant  to  the  complainant  of  sufficient 
security  to  Indemnify  the  complainant 
against  loss  if  it  should  thereafter  be  requir- 
ed to  pay  the  original  checks;  that  the  de- 
fendant refused  such  indemnity,  and  has 
commenced  a  suit  against  the  complainant 
in  the  Supreme  Court  of  this  state  to  recover 
the  amount  due  upon  said  cashier's  checks, 
alleging  In  bis  declaration  In  that  suit  that 
the  checks  were  lost  or  stolen.  The  com- 
plainant seeks  to  have  the  suit  at  law  od- 
joined  upon  the  ground  that  it  now  is,  and 
always  has  been,  ready  and  willing  to  pay 
to  the  defendant  the  moneys  represented 
by  such  lost  checks,  or  to  issue  to  him  new 
cashier's  checks  in  the  place  of  those  said 
to  be  lost,  upon  being  indemnified  against 
being  required  to  pay  the  original  checks, 
and  so  tendered  itself  when  knowledge  of 
their  loss  was  first  brought  to  its  notice,  and 
that  the  conduct  of  the  defendant  in  refusing 
the  Indemnity  and  In  bringing  the  suit,  thus 
casting  upon  It  the  burden  of  paying  costs 
without  offering  indemnity,  is  unjust  and  in- 
equitable. 

Until  the  enactment  of  the  law  to  be  found 
In  section  7  of  our  general  act  concerning 
promissory  notes  (Gen.  St  p.  2005),  suits  for 
the  recovery  of  money  due  upon  an  obliga- 
tion which  was  lost  were  exclusively  the 
subject  of  equitable  jurisdiction,  where  in- 
demnity might  be  required.  On  the  return 
of  the  rule  allowed  in  this  matter,  the  de- 
fendant resisted  the  granting  of  a  prelim- 
inary injunction  restraining  his  suit  at  law, 
upon  the  ground  that,  under  the  statute  last 
referred  to,  he  is  entitled  to  maintain  his  ac- 
tion. This  act  is  peculiar  in  its  phrase- 
ology. It  permits  the  action  at  law  upon  a 
negotiable  Instrument  which  Is  lost,  and  then 
uses  the  following  language,  "but  any  court 
of  law  shall  give  judgment  in  the  same  man- 
ner as  If  such  note  was  not  lost";  leaving 
it  questionable  whether  it  was  the  Intention 
of  the  Legislature  to  have  the  act  apply  to 
any  negotiable  Instniment  other  than  a  note. 
The  act  further  provides  that  any  court  of 
law  may  make  the  same  order  as  a  court 
of  equity  would,  to  indemnify  the  party  char- 
ged against  the  repayment  thereof.  It  has 
been  determined  in  Force  v.  City  of  Eliza- 
beth, 27  N.  J.  Bq.  408,  that  this  court  is  not 
deprived  of  any  part  of  its  original  jurisdic- 
tion in  matters  of  this  character  because  the 
law  courts  may  exercise  the  same  or  a  sim- 
ilar jurisdiction.  Tills  being  so,  the  ques- 
tion arises,  should  this  court  interfere  in  this 
case?  After  careful  consideration  of  all  the 
circumstances,  I  am  of  the  opinion  that  this 
cause  should  be  retained  in  this  court  The 
instruments  sought  to  be  recovered  upon  are 
not  promissory  notes,  but  bills  of  exchange; 
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and  It  Is  certainly  a  debatable  qnestian 
whether  the  nae  ot  the  word  "note"  In  the 
latter  clause  of  the  seTenth  section  of  the  act 
relatlns  to  promissory  no^s  does  not  limit 
the  power  given  in  the  section  to  suits  upon 
lost  promissory  notes.  The  conduct  of  the 
defendant  in  this  matter  has  certainly  been 
unjust,  for  the  complainant  has  only  asked 
from  him  the  indemnity  which  he  would  bo 
required  to  gire  in  any  court,  whether  of  law 
or  equity;  and  tt  Is  certainly  unconscionalto 
to  penult  him  to  compel  this  comidainant  to 
pay  the  costs  of  a  common-law  Judgment, 
when  he  la  in  no  equitable  default  If  the 
defendant  had  acted  as  a  reasonable  man 
should,  and  tendered  the  Indemnity  he  is 
equitably  bound  to  gire^  the  money  would 
have  been  paid  to  him  without  question. 
Were  the  amount  due  In  dispute,  It  would 
be  quite  proper  that  he  should  appeal  to  a 
court  of  law  to  have  the  amount  due  settled 
and  ascertained;  but  as  no  such  question 
arises  here,  and  as  this  court  has  ample  ju- 
risdiction and  power  to  equitably  adjust  the 
rights  of  these  parties,  I  shall  adylse  that  a 
preliminary  Injunction  issue  according  to  the 
prayer  of  the  bUL  If,  upon  final  hearing, 
the  facts  as  they  now  appear  remain  nndla- 
turbed,  the  amount  due  to  the  defendant  can 
be  decreed  to  be  paid  upon  his  furnishing 
the  Indemnity  necessary  to  protect  the  com- 
plainant from  further  loss. 
I  will  advise  the  proper  Injunction  order. 


(68  N.  J.  B.  ai) 

METHODIST    EPISCOPAL    CHURCH    AT 
BOUND  BROOK  ▼.  B0BEH80N. 

(Court  of  Chancery  of  New  Jersey.    Oct  25, 
»  1904.) 

SFKCmo   FCBrOBUANCB— TUXX    OW   rEHDOB. 

1.  Land  was  conveyed  to  persons  named  as 
"trustees  and  their  successors  in  office  forever," 
in  trust  to  erect  a  house  of  worship  for  a  spec- 
ified church  organization.  Held,  that  such  or- 
ganization,  as  a  corporate  body,  had  not  such  ti- 
tle to  the  land,  without  any  conveyance  to  It 
from  such  trustees  or  an  adverse  holding,  as  eq- 
uity would  require  a  vendee  to  accept 

Bin  for  specific  performance  by  the  Metho- 
dist Episcopal  Church  at  Bound  Brook 
against  Ellla  B.  Boberson.  Decree  for  de- 
fendant 

Codington  &  Swackhamer,  for  complain- 
ant   O.  M.  DoUlTer,  for  defendant 

BERGEN,  V.  C.  The  object  of  the  bill  of 
complaint  In  this  cause  Is  a  decree  requiring 
the  defendant  to  specifically  perform  a  writ- 
ten contract  by  the  terms  of  which  the  com- 
plainant agreed  to  sell,  and  the  defendant  to 
purchase,  two  parcels  of  land  located  at 
Bound  Brook,  In  this  state.  By  the  terms  of 
this  contract,  the  comphilnant  agreed  to  well 
and  sufiScIently  convey  the  lands  to  the  de- 
fendant by  deed  of  warranty,  free  from  all 
incumbrances.  It  is  admitted  that  the  com- 
plainant tendered  the  deed  required  by  the 


contract  on  the  day  named  therein  tat  that 
pnipoae^  and  that  tfa*  defendant  rsf used  to 
comply;  all^cing  as  an  excuse  therefor  the 
Inability  of  the  oomplainant  to  convey  the 
title  aa  it  had  contracted  to  do.  The  cause 
was  argued  upon  bill,  answer,  and  a  stlpur 
latlon  aa  to  the  facta  oountel  deemed  neces- 
sary. This  stipulation,  after  consenting  that 
the  deed  upon  which  the  complainant's  title 
depends,  and  the  contract  for  sale,  be  con- 
sidered as  evidence  without  further  proof,  ad- 
mits that  the  complainant  has  been  the  own- 
er of  such  title  to  the  lands  as  it  took  under  . 
a  deed  made  by  George  Wlnsor  and  others 
to  certain  pwsons  as  trustees,  and  herein- 
after set  out  and  considered,  and  haa  had 
possession  of  the  lands  since  1848;  tliat  the 
location  of  the  property  is  no  k>nger  a  de- 
sirable one  for  religions  or  church  purposes; 
and  that  a  change  from  It  to  another  place 
in  Bound  Brook  will  be  greatly  to  the  benefit 
and  advantage  of  the  complainant.  The  only 
paper  title  offered  by  the  complainant  and 
iQ)on  which  alone  It  bases  Ito  title,  is  a  deed 
bearing  date  the  18th  day  of  December,  1848^ 
made  by  George  Wlnsor  and  others,  in  con- 
sideration of  9300,  to  Caleb  Morton,  George 
Wlnsor,  Thomas  Wlnsor,  Richard  Brokaw, 
"and  others,  their  aseoclates,  trustees,  and 
their  successors  In  office  forever."  This  deed 
describes  the  lands  in  two  parcels.  The  ha- 
bendum clause,  following  the  description  of 
the  first  tract  Is  to  "the  said  trustees  and 
their  successors  In  oflSce  forever,  in  trust  that 
they  shall  erect  and  buUd  or  cause  to  be 
erected  and  built  thereon,  a  house  or  place 
of  worship  for  the  use  of  the  members  of 
the  Methodist  Episcopal  Chnrch  in  the  Unit- 
ed States  of  America,  according  to  the  rules 
and  discipline,  which  from  time  to  time,  may 
be  agreed  upon  and  adopted  by  the  said 
church,  at  their  general  conferences  In  the 
United  States  of  America,"  and  upon  the 
further  trust  to  permit  ministers  belonging 
to  that  church  to  preach  and  expound  God's 
holy  word  therein.  Following  this  was  a 
covenant  of  warranty  to  the  trustees  and 
their  successors.  Succeeding  this  covenant 
the  deed  recites  "that  the  parties  of  the  first 
part  did  grant,  bargain,  sell  and  convey  to 
the  said  trustees  and  their  successors  In  of- 
fice forever"  the  second  tract  of  land,  de- 
scribing the  same,  but  without  declaring  the 
trusts.  If  any,  subject  to  which  the  second 
tract  was  conveyed.  The  defendant  Insists 
that  as  to  both  tracts,  the  trustees  named 
In  the  deed  as  the  parties  of  the  second  part 
took  only  a  life  estate,  and  that  it  nowhere 
appears  that  the  complainant  has  any  title 
to  the  land. 

It  is  well  settled  in  this  state  that  a  conrt 
ot  equity  will  never  compel  a  purchaser  to 
take  a  title  unless  It  be  one  which  pnto  the 
purchaser  In  all  reasonable  security  that  no 
flaw  or  doubt  will  come  np  to  disturb  its 
marketable  value,  provided  the  doubt  be  real, 
and  not  fanciful.  Dobbs  T.  Norcross,  24  N. 
J.  Eq.  327;  Barger  T.  Qery,  d4  N.  3.  Eq.  263; 
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03  Atl.  483.  The  qaestlon  to  be  determined 
In  tliia  cause  la,  has  the  complainant  tender- 
ed a  title  free  from  auch  reasonable  question 
or  doubt?  The  facts  submitted  to  the  court 
by  the  stipulation  are  very  meager  and  un- 
saiisfactory,  but  I  must  determine  the  ques- 
tion upon  the  case  as  counsel  have  submitted 
It.  The  word  "heirs"  was  not  used  in  the 
deed,  80  that  the  legal  title  remains  in  the 
grantors,  subject  to  a  life  estate  In  the  trus- 
tees; and  the  condition  of  affairs  Is  some- 
what similar  to  that  existing  in  Fair  v. 
Church,  57  N.  J.  Eq.  496,  42  Atl.  166,  decided 
by  Vice  Chancellor  Pitney,  with  the  excep- 
tion that  there  is  no  provision  for  the  selec- 
tion of  new  trustees.  Here,  as  in  that  case, 
DO  legal  Incorporation  of  the  trustees  was 
liad,  nor  does  it  appear  that  there  was  any 
election  of  new  trustees  In  the  place  of  those 
n^med  as  grantees  In  the  deed.  It  does  not 
even  appear  tliat  the  trustees  are  dead,  and 
the  lapse  of  time  since  the  conveyance  Is  not 
80  great  as  to  authorize  the  presumption  that 
they  are.  The  complainant  contracts  to  con- 
vey under  the  name  of  "Methodist  Episcopal 
Church  at  Bound  Brook,  a  Corporation." 
There  is  no  title  of  record  in  the  «nnplalnant 
by  tliat  name,  but  it  claims  to  own  the  prop- 
erty as  the  successors  of  the  trustees,  grant- 
ees in  the  Winsor  deed.  If  this  claim  bad 
any  equitable  foundation,  there  is  no  proof 
that  the  complainant  corporation  is  such  suc- 
cessor; nor  does  the  admission  of  the  de- 
fendant that  the  complainant  is  the  owner  of 
such  title  as  it  may  have  under  the  Winsor 
deed  aid  the  complainant  In  the  first  place, 
it  does  not  appear  to  have  any  title  there- 
under; and,  secondly,  this  conrt  cannot  in 
this  proceeding  determine  the  rights  of  the 
original  grantees  or  their  heirs,  they  not  be- 
ing parties  defendant.  The  defendant  ad- 
mitted in  the  stipulation  that  the  complainant 
has  l)een  In  possession  of  said  premises  from 
1848  to  the  present  time,  and  still  Is  such 
owner  and  In  possession  thereof.  But  this 
admission  mnst  be  taken  as  being  qnallHed 
by  the  statement  immediately  preceding  it, 
which  is  that  the  complainant  Is  the  owner 
*%y  such  title  as  was  given  it  by  virtue  of 
the  Winsor  deed,"  so  that  the  admission  is 
limited  to  the  question  of  possession.  If  it 
clearly  appeared,  beyond  reasonable  doubt, 
that  the  complainant  had  held  the  possession 
of  this  property  since  1848,  against  the  claims 
of  all  other  persons,  in  such  manner  as  to 
show  an  adverse  user,  the  court  might  l>e 
Justified  In  holding  tliat  a  marketable  title 
was  offered.  But  thei:e  is  not  a  scintilla  of 
proof  that  this  compliainant  has  held  adverse- 
ly, while  the  presumption  is  that  it  was  in 
possession  by  permlBslon  of  the  trustees;  and 
the  defendant  ought  not  to  be  put  to  the 
risk  of  hereafter  maintaining  his  title,  based 
upon  an  adverse  user,  which  might  Ix  easily 
overthrown. 

My  conclusion  is  that  the  complainant  has 
not  presented  a  case  which  Justifies  the  court 
58A.— fl7 


In  exercising  its  discretion  In  its  behalf,. and 
that  the  defendant  ought  not,  under  all  the 
circumstances,  to  be  required  to  comply  with 
the  contract,  and  I  will  so  advise. 


(99  Me.  231) 
WHALBN  V.  EQUITABLE!  ACCIDENT  00. 
(Supreme  JTodicial  Court  of  Maine.     Nov.  14, 
1004.) 

RKALTH     INBtJBANCB— NOTICne— WAIVEB. 

Plaintiff  was  insured  against  loss  resulting 
from  sicknesa  caused  by  various  diseases,  among 
which  was  dysentery.  The  policy  provided  that 
failure  to  give  written  notice  as  therein  provid- 
ed within  10  days  of  the  date  of  the  beginning 
of  any  sickness  should  invalidate  any  and  afl 
claims  under  it.  The  plaintiff  fell  sidk  Octol>er 
17,  1903,  and  no  notice  was  given  to  the  com- 

ganv  or  its  agents  of  the  sickness  until  Decem- 
er  80,  1903.  Within  30  days  after  plaintiff  be- 
came sick  with  dysentery,  but  not  within  the 
first  10  days  of  liis  being  sick,  he  became  insane. 
Held: 

1.  The  condition  in  the  policy  was  a  valid  one, 
and  by  Its  terms  the  failure  to  give  notice  with- 
in 10  days  of  the  date  of  the  beginning  of  the 
plaintiff's  sickness  invalidated  all  claims  under 
the  policy. 

2.  The  provisions  of  Pub.  Laws  1895,  p.  43,  c. 
46  (Rev.  St  c.  49,  8  95),  to  the  effect  that  notice 
of  accident  injury,  or  death  may  lie  given  to  a 
foreign  or  domestic  casualty  or  accident  insur- 
ance company  insuring  at  any  time  within  30 
days  after  the  happening  of  an  accident  or  in- 
jury or  death,  and  shall  Be  valid  and  binding  on 
the  company,  do  not  extend  to  cases  of  health 
insurance. 

8.  Where  a  health  insurance  company,  aftet 
the  expiration  of  10  days  from  the  time  a  partj 
insured  became  ill,  but  before  it  knew  the  date 
when  he  did  become  ill,  sent  blank  forms  for 

Sroof  of  claim  to  him  to  be  filled  out,  such  con- 
uct  did  not  constitute  a  waiver  on  its  part  ol 
the  provision  requiring  the  plaintiff  to  notify  1^ 
within  10  days  from  tite  beginning  of  the  idck 


(Official.) 

Exceptions  from  Bangor  Mnnidpal  Ooart 
Action  by  Thomas  H.  Whaien  against  the 

Equitable  Accident  Company.    Judgment  of 

nonsuit  and  plaintiff  excepts.     Bxceptlons 

overruled. 
Argued  before  EMERY,  WHITEHOUSB, 

9TR0UT,   SAVAGE,   FEABODY,   and 

SPEAB,  JJ. 

A.  L.  Blanchard,  for  plaintitt.  Lewis  A. 
Barker,  for  defendant 

SAVAGE,  J.  Action  on  a  health  policy 
issued  to  the  plaintiff  July  10,  1903,  where 
by  he  was  insured  for  the  loss  of  time  re- 
sulting from  the  sickness  caused  by  varlons 
diseases,  among  which  was  acute  dysentery. 
The  policy  contained  the  following  provi- 
sion: 

"This  policy  Is  issued  by  the  company, 
and  signed  by  the  insured  subject  to  the  fol- 
lowing provisions  and  conditions: 

"((J)  Notice  of  the  t>eginning  of  any  sick- 
ness for  which  claim  is  to  be  made  under 
this  policy,  shall  l>e  given  in  writing,  ad- 
dressed to  the  secretary  of  the  company  at 
Boston,  stating  the  full  name  and  address 


Digitized  by 


Google 


1058 


68  ATLANTIC  REPORTER. 


CM& 


of  the  Insured,  Tdtb  full  partlcalarB  of  the 
sickness  including  the  date  of  beginning  and 
an  accurate  description  of  the  sickness;  and 
failure  to  grive  such  written  notice  within 
ten  days  of  the  date  of  the  beginning  of  any 
sickness  shall  invalidate  any  and  all  claims 
under  this  policy." 

The  plaintiff  fell  sick  with  acute  dysen- 
tery October  17,  1903,  during  the  life  of  the 
policy,  and  continued  sick  until  April  4, 
1904.  The  parties  agreed  that  he  was  reg- 
ularly committed  to  the  Eastern  Maine  In- 
sane Hospital  November  7,  1903,  and  It  is  a 
reasonable  presumption  that  he  was  then 
insane.  It  does  not  appear  bow  long  he 
remained  so,  nor  does  It  appear  when  he 
first  became  Insane,  nor  how  long  he  had 
been  Insane  at  the  date  of  the  commitment 

No  notice  was  given  to  the  company  or 
any  of  Its  agents  concerning  the  plaintiff's 
sickness,  or  his  claim  for  Insurance  under 
the  policy,  until  December  30,  1903.  By  the 
terms  of  the  policy  the  failure  to  give  notice 
within  10  days  of  the  date  of  the  beginning 
of  any  sickness  invalidated  all  claims  under 
it.  This  condition  was  a  valid  one.  Hey- 
wood  T.  Accident  Association,  85  He.  289, 
27  AU.  154,  and  the  plaintiff  must  fail  to 
recover  unless  he  shows  some  legal  excuse 
for  the  failure  to  give  the  notice  required 
by  the  contract.  Kimball  v.  Accident  As- 
sociation, 90  Me.  183,  38  Atl.  102.  And  the 
burden  of  proof  Is  upon  the  plaintiff.  He 
seeks  to  sustain  that  burden  of  proof  in  this 
way.  He  claims  that  by  force  of  Pub.  Laws 
1895.  p.  43,  c.  46.  the  time  within  which  notice 
might  be  given  was  extended  from  10  days 
to  thirty  days,  so  that  a  notice  given  within 
30  days  after  be  began  to  be  sick  would  be 
sufficient  He  claims  that  he  had  all  of  the 
30  days  In  which  to  give  the  notice,  and  that 
before  that  period  expired  he  became  Insane. 
And  his  Insanity,  It  Is  argued,  legally  excus- 
ed the  giving  of  the  notice. 

Whether  the  Insanity  of  an  Insured  person 
excuses  the  performance  of  the  contract  as 
to  notice  on  his  part  is  a  question  which  we 
have  no  occasion  to  consider,  and  do  not  de- 
cide, for  the  plaintiff's  case  fails  before  we 
reach  it.  Unless  the  time  of  giving  notice 
was  extended  by  the  statute  to  30  days,  as 
is  claimed,  the  effect  of  the  plaintiff's  In- 
sanity is  of  no  consequence.  Unless  the 
statute  applies,  he  must  stand  by  the  con- 
tract He  became  sick  October  17th.  The 
10  days  within  which  he  was  required  by  the 
policy  to  give  notice,  expired  October  27th. 
There  Is  no  proof  that  he  was  Insane  until 
November  7th.  All  men  are  presumed  to  be 
sane.  That  presumption  continues  until  the 
contrary  Is  proved.  Weston  v.  Higglns,  40 
Me.  102;  State  v.  Lawrence,  67  Me.  574. 
He  who  claims  that  a  person  previously  sane 
became  Insane,  or  was  Insane,  at  any  particu- 
lar point  of  time,  must  prove  It.  There  Is 
nothing  in  this  case  to  show  that  the  plaintiff 
was  not  sane  during  the  entire  period  of  10 
days  from  the  beginning  of  his  sickness.    It 


follows,  even  upon  the  plaintiff's  own  theory, 
that  his  claim  became  Invalidated  by  failure 
to  give  notice  within  10  days,  unless  the  stat- 
ute referred  to  afforded  him  a  longer  time, 
and  until  after  he  became  insane. 

The  statute  of  1895  (Pub.  Laws  1895,  p.  43, 
c.  46)  provided  that:  "No  conditions,  stipula- 
tions, or  agreements  contained  In  any  appli- 
cation for  insurance  In  any  foreign  or  do- 
mestic casualty  or  accident  insurance  com- 
pany, or  contained  in  any  policy  issued  by 
any  such  company,  or  In  any  way  made  by 
any  such  company,  limiting  the  time  within 
which  notice  of  the  accident  or  injury,  or 
death,  shall  be  given  to  such  company,  to  a 
period  of  lees  than  thirty  days  after  the 
happening  of  the  accident  or  injury,  or  death, 
shall  be  valid.  Said  notice  may  be  given  to 
the  company  insuring,  at  any  time  within 
thirty  days  after  the  happening  of  the  acci- 
dent or' Injury,  or  death  and  shall  be  valid 
and  binding  on  the  company." 

As  this  statute  to  some  extent  limits  the 
right  of  contract,  and  reads  into  the  con- 
tract which  the  parties  in  terms  have  made 
language  which  they  did  not  use,  and  creates 
stipulations  which  they  In  fact  did  not  agree 
to,  we  think  it  should  not  be  strained  to  in- 
clude cases  which  are  not  clearly  within  Its 
terms.  The  statute  In  terms  extends  the 
time  only  In  case  of  notice  of  "accident  or 
Injury  or  death."  This  is  not  a  case  of  acci- 
dent or  Injury  or  death.  It  is  a  case  of  sick- 
ness. It  does  not  seem  to  have  been  within 
the  contemplation  of  the  Legislature.  At 
the  time  this  statute  was  enacted  there  was 
comparatively  little  or  no  health  Insnrance 
in  this  state.  It  may  be  that  the  reasons 
why  the  Legislature  saw.  fit  to  extend  the 
time  within  which  notice  might  be  given 
would  apply  equally  well  to  cases  of  Insur- 
ance against  loss  of  time  for  sickness  as  to 
cases  of  accident  or  Injury  or  death.  Bat 
that  consideration  does  not  empower  us  to 
say  what  the  Legislature  has  not  said.  We 
think  the  statute  of  1895  does  not  apply,  and 
that  the  notice  given  In  December  was  too 
late. 

But  the  plaintiff  urges  still  further  that 
notwithstanding  the  failure  to  give  notice 
seasonably,  the  failure  has  been  waived  by 
the  defendant  company.  It  appears  that  the 
agent  of  the  company  was  notified  of  plain- 
tiff's illness  December  30,  1903.  On  the  fol- 
lowing day  he  notified  the  company  of  the 
fact  and  on  January  7,  1904,  the  company 
mailed  to  the  plaintiff  two  blanks,  one  for 
him  to  make  out  and  one  for  his  physician  to 
make  out;  the  one  called  "Formal  Notifica- 
tion," form  No.  1,  and  the  other,  "Report  of 
Attending  Surgeon,"  form  No.  2.  These 
blanks  were  duly  filled  out  and  returned  to 
the  company,  which  received  them  on  Jan- 
uary 16,  1904.  These  blanks  so  filled  out 
conveyed  to  the  company  the  first  knowledge 
It  received  of  the  date  of  the  beginning  of 
the  plaintiff's  Illness.  On  the  same  day  the 
company  wrote  to  the  plaintiff,  calling  bis 
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attention  to  the  fact  that  he  had  failed  to 
comply  with  the  condition  in  question,  and 
Informed  him  that  be  bad  no  claim  which 
could  be  recognized. 

It  Is  contended  by  the  plaintiff  that  the 
acts  of  the  company,  after  the  notice  in  Jan- 
uary, 1904,  In  sending  blank  forms  to  the 
plaintiff  to  be  filled  out,  constituted  a  waiver 
on  the  part  of  the  company  of  the  provision 
requiring  the  plaintiff  to  notify  them  within 
10  days  from  the  beginning  of  his  sickness. 
The  plaintiff  reUes  upon  Peabody  t.  Accident 
Association,  89  Me.  96,  35  Atl.  1020.  But 
that  case  differs  widely  from'  this,  so  far  as 
relates  to  the  facts  which  were  evidence  of 
a  waiver.  There  the  company  furnished 
blanks  to  be  filled  out,  knowing  all  of  the 
facts.  The  time  within  which  notice  of  loss 
was  to  be  given  had  expired,  but  the  com- 
pany knew  it,  and  yet  led  the  Injured  party 
to  go  to  the  trouble  and  expense  of  filling 
out  blanks  and  forwarding  them.  And,  as 
Bald  by  the  court  In  that  case,  "It  would 
have  been  an  Inexcusable  Imposition  to  In- 
vite the  plaintiff  to  make  up  proofs  of  loss 
when  the  Intention  of  the  company  was  to 
wholly  disregard  the  same,  whatever  might 
be  the  result  of  their  Investigation."  In  this 
case,  so  far  as  appears,  neither  the  agent 
nor  the  company  had  any  knowledge  what- 
ever of  the  date  when  the  plaintiff's  illness 
began  at  the  time  the  company  forwarded 
him  blanks  to  be  filled  out  If  its  officers  or 
agents  did  not  know  that  10  days  bad  already 
elapsed  since  he  began  to  be  HI,  the  mere  fact 
of  sending  the  blanks  would  not  be  proof  of 
waiver.  Waiver  Is  a  matter  of  intention. 
One  cannot  be  said  to  waive  that  which  he 
does  not  know.  Marcoux  v.  Society  of  St. 
John  Baptist,  81  Me.  250,  39  Atl.  1027.  The 
conduct  of  the  defendant  company,  taken 
as  a  whole,  not  only  shows  no  waiver  but 
shows  affirmatively  that  there  was  no  Inten- 
tion to  waive. 

Therefore  the  action  Is  not  maintainable. 
The  court  below  correctly  ordered  a  nonsuit. 

Exceptions  overruled. 


(89  Me.  my 

JOY  ▼.  INHABITANTS  OF  YORK. 

(Supreme  Judicial  Court  of  Maine.     Nov.  14, 

1904.) 

HIOHWAT— DEFKCTS— NOTICB  0»  CLAIM— BVI- 
DBRCE. 

1.  The  statute  (Rev.  St  a  23,  t  78)  provides 
that  a  party  injured  by  a  defect  in  a  way  can- 
not recover  of  a  town  unless  he  shall,  within  14 
days  thereafter,  notify  one  of  the  municipai  offi- 
cers of  the  town  by  letter  or  otherwise,  in  writ- 
ing, setting  forth  his  claim  for  damages,  and 
specifying  the  nature  of  bis  injuries. 

2.  A  notice  is  sufficient  which  describes  the 
nature  of  the  injury  with  sufficient  particular- 
ity to  enable  the  town  to  inquire  into  and  as- 
certain the  true  condition  of  the  sufferer. 

3.  But  the  injured  party,  in  his  notice,  must 
specify  such  Injuries  as  he  knows  of,  and  for 
which  he  claims  damages.    If  he  can  do  no  more, 

f  2.  See  Hlghwars,  ToL  X,  Ceat  Dig.  U  612.  6U. 


he  must  state  the  apparent  physical  condition 
caused  by  the  injury,  and  he  may  do  this  by 
comprehensive  terms.  If  he  does  so,  it  is  notice 
of  such  results  aa  actually  follow  from  the  in- 
jury. 

4.  In  a  case  where  such  notice  in  writing  de- 
8cril>ed  the  injury  as  "said  injury  consiste  of 
a  fracture  of  l>oth  wrists,"  and  uie  claim  for 
damages  was  stated  in  these  words,  "I  claim  five 
hundred  dollars  damag^es  asainst  said  town  for 
my  injuries  above  specified,  held,  that  it  was  er- 
ror to  permit  tlie  jury  to  allow  the  plaintiff  dam- 
ages for  an  injury  to  her  shoulder. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
York  County. 

Action  by  Nettle  Ii.  Joy  against  the  Inhabit- 
ants of  York.  Verdict  for  plaintiff.  Motion 
and  exceptions  by  defendant  Exceptions  sus- 
tained. 

Action  on  the  case  for  personal  injury 
arising  from  an  alleged  defective  highway. 
Plaintiff,  in  her  notice  to  the  selectmen  of 
York,  dated  July  15,  1902,  claimed  to  be  en- 
titled to  damages  for  certain  injuries  there- 
in described.  Nothing  was  said  in  her  notice 
about  Injury  to  the  right  shoulder.  Evidence 
was  offered  showing  that  she  suffered  Injury 
to  that  shoulder,  as  also  that  both  wrists 
were  broken.  Defendant  requested  the  pre- 
siding justice  to  charge  the  Jury  "that  plain- 
tiff can  only  recover  damages  arising  from 
such  injuries  as  are  specified  In  her  notice 
to  the  town  dated  July  15,  1902."  TWs  tn- 
stniction   was   refused. 

The  Jury  rendered  a  verdict  for  plaintiff 
for  $275. 

Argued  before  EMERY,  WHITBHOUSE, 
STROUT,  SAVAGE,  and  SPEAR,  JJ. 

William  S.  Pierce,  for  plaintiff.  John  O. 
Stewart,  for  defendant 

SAVAGE,  J.  Action  for  Injnrles  alleged 
to  have  been  sustained  by  a  defect  in  a  way. 
The  plaintiff  seasonably  gave  a  written  no- 
tice of  her  injury  to  the  monicipal  officers 
of  the  defendant  town,  in  which  she  describ- 
ed the  Injury  as  follows:  "Said  injury  con- 
sists of  a  fracture  of  both  wrists."  And  In 
the  notice  the  claim  for  damages  was  stated 
in  these  words:  "I  claim  five  hundred  dol- 
lars damages  against  said  town  of  York  for 
my  injuries  above  spedfled."  At  the  trial, 
evidence  was  offered,  and  admitted  without 
objection,  showing  that  plaintiff  suffered  in- 
jury to  her  shoulder;  also  that  both  wrists 
were  broken.  The  defendant  requested  the 
presiding  Justice  to  charge  the  Jury  "that  the 
plaintiff  can  only  recover  damages  arising 
from  sncb  injuries  as  are  specified  in  her 
notice  to  the  town."  This  instruction  was 
refused,  and  exceptions  were  taken. 

The  statute  (Rev.  St  c.  23,  S  76)  provides 
that  a  party  injured  by  a  defect  in  a  way 
cannot  recover  of  a  town  unless  he  shall 
"within  fourteen  days  thereafter  notify  one 
of  the  municipal  officers  of  the  town  by  let- 
ter or  otherwise,  in  writing,  setting  forth  his 
claim  for  damages  and  specifying  the  nature 
of  his  injuries."    This  clause  of  the  statute 
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has  been  sevieral  ttmes  tinder  consideration 
by  tbe  court,  and  It  has  been  held  tbat  such 
a  notice  Is  not  to  be  very  strictly  construed, 
tbat  tbe  main  object  of  tbe  notice  is  that 
the  town  may  have  an  early  opportunity  of 
Investigating  the  condition  of  the  person  in- 
jured, and  that  a  notice  Is  sufficient  which 
describes  the  nature  of  the  injury  with  BuflB- 
cient  particularity  to  enable  the  town  to  In- 
quire into  and  ascertain  the  true  condition  of 
the  sufferer.  Blackington  v.  Rockland,  66 
Me.  332.  This  case,  which  Is  much  relied 
upon  by  the  plaintiff,  arose  under  Acts  1874, 
p.  151,  c.  216,  which  required  notice  to  be 
given  "specifying  the  nature  of  the  Injuries," 
but  did  not  require  the  notice  to  be  In  writ- 
ing. The  notice  was  given  In  the  form  of 
a  bill  "for  damages  of  one  thousand  dollars 
to  horse."  And  the  notice  was  held  good. 
The  plaintiff  here  contends  that  the  notice 
in  question  was  sufficient  to  put  the  town 
upon  inquiry  as  to  all  tbe  injuries  sustained 
by  her,  including  the  injury  to  her  shoulder. 

But  the  case  of  Blackington  v.  Rockland 
has  since  been  greatly  limited,  if  not  in  ef- 
fect overruled.  In  the  subsequent  case  of 
Goodwin  V.  Gardiner,  84  Me.  278,  24  Atl.  846, 
the  notice  was  of  personal  injuries  to  the 
plaintiff,  which  were  described  as  "severe 
bodily  injuries,"  and  not  otherwise.  And  in 
that  case  the  court,  speaking  by  Peters,  O.  J., 
who  drew  the  opinion  in  Blackington  v.  Rock- 
land, said  of  the  latter  case:  "That  was  a 
close  case,  and  the  rule  then  established 
should  not  be  extended  beyond  the  point 
decided.  In  tbat  case  the  statement  that 
'my  horse  was  injured'  at  a  certain  time  and 
place  in  BoCkland  was  held  to  be  a  sufficient 
description  of  the  nature  of  that  plaintiff's 
Injury.  But  the  very  reasons  given  for  sus- 
taining the  Buffldency  of  that  notice  illus- 
trate the  deficiency  of  the  present  notice. 
A  man  can  tell  his  own  personal  sufferings 
more  exactly  than  he  can  describe  those  of 
II  horse.  A  man  can  exaggerate,  conceal,  or 
deceive.  A  horse  cannot.  A  man  may  be 
able  to  practice  an  imposition  as  to  his  own 
personal  injury,  but  would  find  it  difficult  to 
do  So  in  respect  to  an  injury  to  his  horse." 
And  in  the  case  of  Lord  v.  Saco,  87  Me.  231, 
32  Atl.  887,  wherein  the  plaintiff,  in  his  no- 
tice, Bftld  his  horse  "was  greatly  Injured  by 
reason  of  the  defect,"  the  coiurt  said:  "The 
statute  requires  not  only  a  specification  of  the 
nature  and  location  of  the  defect  which  caus- 
ed tbe  injury,  but  it  also  requires  a  specifi- 
cation of  the  nature  of  the  injuries.  Here, 
again,  the  notice  is  defective.  It  states  that 
the  horse  owned  by  Albert  H.  Lord  was 
greatly  injured,  but  it  falls  utterly  to  state 
the  nature  of  his  injuries."  It  is  difficult, 
and  perhaps  impossible,  to  reconcile  Lord  v. 
Saco  with  Blackington  v.  Rockland.  If  the 
notice  in  Lord  v.  Saco  was  bad.  It  would 
seem  that  the  notice  In  Blackington  y.  Rock- 
land  should  have  been  bo  held. 

The  injured  party  in  his  notice  should  spec- 
ify such  injuries  as  he  knows  of,  for  it  is 


only  reasonable  that  he  should  fairly  put 
the  municipal  officers  in  possession  of  such 
knowledge  as  he  has.  But  it  is  not  neces- 
sary in  such  a  notice  to  describe  with  par- 
ticularity all  of  the  injuries  upon  which  the 
plaintiff  may  rely.  It  frequently  would  be 
impossible  to  do  so  within  the  limited  time 
within  which  a  notice  must  he  given.  Un- 
known and  even  unexpected  results  may  flow 
froin  a  personal  injury  received  by  one 
through  a  defect  in  a  way.  But  ttiat  con- 
rideration  furnishes  no  g^round  for  excusing 
want  of  notice.  The  remedy  for  injuries 
caused  by  a  defective  way  Ib  one  given  by 
statute  alone.  The  Legislature^  in  affording 
a  remedy,  has  hedged  it  about  with  condi- 
tions, as  it  had  a  right  to  do.  One  of  the 
conditions  precedent  to  a  recovery  Is  the  giv- 
ing of  a  written  notice  specifying  the  nature 
of  the  injuries.  It  is  not  enough  for  the  In- 
jured party  to  state  that  he  has  been  injured. 
Low  v.  Inhabitants  of  Windham,  75  Me.  113. 
It  18  not  enough  to  s<ty  that  he  has  tieen 
greatiy  injured.  Lord  v.  Saco,  supra.  It  is 
not  enough  to  state  that  he  received  "severe 
bodily  Injuries."  Goodwin  v.  Gardiner,  su- 
pra. He  must  state  the  nature  of  his  in- 
juries. And  for  Injuries  the  nature  of  which 
he  has  stated,  he  may  recover;  for  others, 
he  cannot  The  difficulty  of  apecifylng  his 
Injuries,  or  the  impossibility  of  knowing  the 
precise  results,  affords  no  reason  for  not 
specifying  as  far  as  he  can.  If  he  can  do 
no  more,  he  can  state  the  apiparent  physical 
condition  caused  by  the  injury,  and  he  may 
do  this  by  comprehensive  terms.  If  be  does 
this.  It  is  notice  of  such  results  as  actually 
follow  from  the  injury.  It  puts  the  town 
upon  inquiry  as  to  the  condition  stated.  It 
gives  it  all  the  advantage  contemplated  by 
the  statute.  The  party  having  given  true 
notice  and  as  particularly  as  he  can  of  his 
condition,  tbe  town  must  be  prepared  to  meet 
the  results.  It  was  so  held  in  Wadlelgh  v. 
Mt  Vernon,  75  Me.  79,  Where  the  sufferer 
had  given  notice  that  he  had  been  "serious- 
ly injured  in  the  thigh,  and  internally  injured 
in  bis  right  lung,  and  otherwise  injured,  by 
being  violently  shaken  up  and  Jarred  in  hhi 
fall  to  the  ground."  Under  this  notice  he 
was  permitted  to  show  an  injury  to  one  of 
the  testicles;  the  court  holding  that  the  no- 
tice was  comprehensive  enough  to  warrant 
the  introduction  of  proof  of  any  bodily  Injury 
resulting  from  bis  being  "violently  shaken 
up  and  Jarred  in  his  fall  to  the  ground."  It 
is  essential,  therefore,  that  the  sufferer  In 
his  notice  should  state  the  nature  of  his  in- 
juries, and  the  town  is  entitled  to  as  par^ 
ticular  a  notice  as  can  reasonably  he  given. 
Goodwin  V.  Gardiner,  supra.  In  that  case, 
where  the  injuries  were  described  as  "se-, 
vere  bodily  injuries,"  it  was  said:  "It  would 
have  been  more  natural  for  the  plaintiff,  if 
really  injured  severely,  to  state  how  and 
to  what  extent  the  injury  affected  lilm — 
whether  upon  the  head  or  back,  upon  bis 
arms  or  legs,  and  whether  general  or  par 
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tlcQlar.  Tbe  assertion  is  fhat  &e  met  with 
injuries,  bat  not  one  of  them  Is  named. 
No  kind  of  Injury  Is  either  Included  or  ez- 
dnded  by  tbe  notice.  One  object  of  the  stat- 
ute reqnlrlng  notice  within  14  days  after 
the  Injury  Is  alleged  to  have  been  recelred 
is  that  the  injured  person  shall  thus  early 
commit  himself  to  a  statement  of  Ills  condi- 
tion when  he  would  be  more  likely  to  d^ 
scribe  it  frankly  and  fairly  than  at  a  later 
period.  There  is  great  temptation  to  mag- 
nify and  exaggrerate  such  personal  injuries." 

But  while  the  plaintiff  in  the  case  at  bar 
did  set  forth  tbe  nature  of  ber  Injuries  in 
one  particular,  she  mentioned  no  other  even 
by  Implication.  She  stated  specifically  that 
both  of  her  wrists  were  broken,  but  she  did 
not  mention  her  shoulder,  or  state  any  con- 
dition of  things  which  might  Indicate  an 
injury  to  the  shoulder,  or  from  which  such 
an  Injury  might  result.  There  is  nothing 
whatever  In  the  notice  which  can  relate  to 
ail  Injured  shoulder.  She  was  specific  as  far 
as  she  went  She  designated  a  particular  In- 
Jury,  and  it  is  not  competent  for  her  now  to 
prove  or  recover  damages  for  an  Injury,  the 
nature  of  which  was  not  specified.  She 
must  be  limited  by  her  notice.  It  was  error, 
therefore,  to  permit  the  Jury  to  allow  her 
damages  for  tbe  injury  to  her  shoulder,  and 
the  Jury  should  have  been  Instructed  In  ac- 
cordance with  the  defendant's  request.  In- 
asmuch as  for  this  reason  the  defendant's 
exceptions  must  be  sustained,  and  the  case 
must  go  back  for  another  trial,  It  Is  not  deem- 
ed necessary  to  consider  the  motion  for  a 
new  trial,  filed  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence. 

Exceptions  sustained. 


(W  ■•.BO 


STATE  v.  HANNA. 


(Supreme  Jadiclal  Court  of  Maine.     Nov.  14, 
1904.) 

nSH   AND    FISHEBIES— VIOLATION    OF  LOBBTEB 
ACT— SETTLEMENT— BXTOanON. 

Rev.  St  c  41,  {  17,  provides  that  no  person 
shall  have  in  his  {jossession  any  lobster  less' 
than  10^  indies  in  length,  and  fixes  a  pen^ty 
for  violation  of  this  provision  at  $1  for  each 
lobster.  Section  61  of  the  same  chapter  provides 
that  all  fines  and  penalties  for  having  short 
lobsters  in  possession  may  be  recovered  by  com- 
plaint, indictment,  or  action  of  debt;  th'at  the 
action  of  debt  shall  be  brought  in  the  name  of 
the  commissioner  of  sea  and  shore  fisheries ; 
and  that  all  offenses  nnder  the  provisions  of  the 
Statute  forbidding  having  short  lobsters  in  pos- 
session may  be  settled  by  the  commissioner  up- 
on snch  terms  and  conditions  as  he  deems  acl- 
vlsable.    Held: 

1.  The  commissioner  of  sea  and  shore  fisheries 
has  anthority  to  settle  offenses  of  this  character 
without  suit  or  prosecution. 

2.  It  is  not  unlawful  for  him  to  advise,  per- 
soade,  or  urge  an  offender  to  settle.  He  may 
even  go  to  the  extent  of  pointing  out  that  the 
alternative  will  be  a  criminal  prosecution. 

3.  He  may  authorize  one  of  his  wardens  to 
make  demand  for  payment  of  the  penalty  incur- 
red. 

4.  Such  warden  has  no  anthority  to  settle 
with  an  offender.    But  this  case  shows  that  be 


did  not  attempt  to  settle ;  he  simply  carried  oat 
the  instructions  of  his  superior,  the  conuiia- 
sioner. 

5.  For  a  fish  warden,  acting  under  the  in- 
structions of  the  commissioner,  and  withoat  ma- 
licious, corrupt,  or  oppressive  mtent,  to  write  to 
an  offender  that  his  lobster  case  is  not  yet  set- 
tled, and  that  he  owes  the  state  $9,  and  that, 
unless  he  sends  that  amount  to  the  commission- 
er before  a  date  named,  he  (the  warden)  Is  or- 
dered to  take  defendant's  case  to  the  grand  Jury, 
does  not  constitute  extortion,  within  the  mean- 
ing of  section  23,  c.  119,  Rev.  St. 

(OfBclal.) 

Report  from  Supreme  Jadldal  Court,  Knox 
Coouty. 

N.  J.  Hanna  was  Indicted  for  extortion. 
Case  reported.    Judgment  for  defendant 

Indlctinait  under  chapter  118,  t  23,  of  tbe 
Revised  Statutes  of  1883,  charging^  the  de- 
fendant with  extortion.  By  agreement  tbe 
case  was  withdrawn  from  tbe  Jury  and  re- 
ported to  the  law  court  upon  Bo  much  of  the 
evidence  as  was  legally  admissible.  If  tbe 
decision  of  the  court  is  that  the  act  of' the  re- 
spondent charged  in  the  indictment  which  It 
was  agreed  was  performed  by  order  of  the 
fish  commissioner,  was  a  violation  of  section 
23  of  chapter  119  of  the  Revised  Statutes 
of  1888,  then  judgment  is  to  be  entered  for 
the  state;  otherwise  for  tbe  respondent. 

Argued  before  WISWELL,  O.  J.,  and 
WHITEHOUSB,  STROtIT,  SAVAGE,  PBA- 
BODT,  and  SPEAR,  JJ. 

Philip  Howard,  Co.  Atty.,  for  the  State. 
Merrltt  A.  Johnson,  for  defendant 

SAVAGE,  J.  The  respondent  stands  in- 
dicted for  a  violation  of  section  23,  c  118, 
Rev.  St  1883  (Rev.  St  c.  119,  (  23),  which 
provides  that  "whoever  verbally,  or  by  writ- 
ten or  printed  communication,  maliciously 
threatens  to  accuse  another  of  a  crime  or 
offense,  or  to  Injure  bis  person  or  property, 
with  intent  thereby  to  extort  money  or  pro- 
cure any  advantage  from  him,  or  to  compel 
him  to  do  any  act  against  bis  will,  shall  be 
punished,"  etc  The  case  comes  before  as 
on  report 

The  evidence  and  admissions  show  the 
following  facts:  In  November  1900,  one  Al- 
len Simmons,  at  Friendship,  was  found  In  the 
possession  of  nine  short  lobsters.  In  violation 
of  Pub.  Laws  1897,  c.  28.5,  {  39,  as  amended 
by  Pub.  Laws  1899,  c.  81,  S  1  (Rev.  St  & 
41,  I  17).  Tbe  penalty  fixed  by  law  was 
91  for  each  lobster.  The  respondent  who 
was  a  duly  appointed  fish  warden  in  Lin- 
coln county,  reported  tbe  fact  to  the  com- 
missioner of  sea  and  shore  fisheries.  The 
commissiouer,  November  6,  1900,  wrote  to 
Simmons  about  the  matter,  informing  him 
that  there  was  a  fine  of  $9  due  the  state  for 
the  nine  short  lobsters  found  In  bis  posses- 
sion, and  that  he  might  settle  by  paying  the^ 
fine  on  or  before  November  15th,  but  re- 
ceived no  reply.  Afterwards  tbe  commis- 
sioner turned  the  case  over  to  the  respondent, 
with  instructions  to  write  to  Simmons,  which 
be  did,  endeavoring  to  persuade  Simmons  to 
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settle  the  matter.  To  this  Simmons  made  no 
reply.  In  Augnst  or  September,  1901,  the 
commissioner  ordered  the  respondent  to  pro- 
ceed with  the  case.  By  this  order  the  com- 
missioner Intended — and  It  was  so  tinder- 
stood  by  the  respondent — that  If  the  latter 
could  collect  the  penalty  then,  giving  the 
offender  another  chance,  be  might  do  so; 
otherwise  a  prosecution  was  to  be  com- 
menced. Thereupon  the  respondent  wrote 
Simmons  the  letter  which  is  complained  of, 
which  Is  as  follows: 

"Office  of  N.  J.  Hanna.  New  Harbor, 
Maine.  Fish  and  Game  Warden  for  Lin- 
coln County.  New  Harbor,  Me.,  Sept.  22, 
1901.  Mr.  Allen  Simmons — Sir:  Xour  lob- 
ster case  is  not  yet  settled.  Ton  owe  the 
state  ^,  and  unless  you  send  that  amount 
to  the  Coinmlssioner  at  Boothbay  Harbor, 
the  Hon.  A.  R.  Nlckerson,  on  or  before  Sep- 
tember 6,  I  am  ordered  to  take  your  case 
to  the  grand  Jury  In  Rockland  this  term. 
Let  me  hear  from  you  Immediately.  Very 
truly,  N.  J.  Hanna,  Warden." 

In  the  stipulation  It  is  agreed  that  the 
letter  was  written  by  order  of  the  commis- 
sioner. 

Upon  these  facts,  Is  the  respondent  guilty 
of  the  offense  charged?  We  think  not  The 
record  is  entirely  barren  of  anything  to  show 
that  the  respondent  acted  with  malicious, 
corrupt,  or  oppressive  intent,  or  that  there 
was  any  intention  of  any  kind  to  "extort" 
money  or  prociu-e  any  unlawful  advantage 
from  Simmons.  On  the  contrary,  malice  and 
intended  extortion  are  negatived.  The  re- 
spondent appears  to  have  been  proceeding 
regularly  and  in  good  faith  under  the  instruc- 
tions of  his  superior  officer,  the  commission- 
er. 

But  it  is  contended  on  behalf  of  the  state 
that  the  commissioner  had  no  authority  to 
collect,  or  to  direct  the  respondent  to  collect, 
the  fine  In  the  manner  attempted;  that  the 
threat,  therefore,  was  for  an  unauthorized 
and  unlawful  purpose,  namely,  to  obtain  the 
money  of  Simmons  or  procure  an  advantage 
from  him  In  an  unlawful  way;  and  that.  In 
law,  such  a  threat  willfully  made  was  mall- 
clous.  It  will  not  be  necessary  to  carefully 
criticise  the  conclusion  of  the  state's  argu- 
ment, for  we  think  the  premise  Is  unfounded. 

The  commissioner  assumed  to  act  under 
the  provisions  of  Pub.  Laws  1897,  c.  285,  { 
48,  as  amended  by  Pub.  Laws  1899,  c.  81,  i 
3  (Rev.  St.  e.  41,  g  61),  which  provides  that 
"all  fines  and  penalties  under  this  act  may 
be  recovered  by  complaint.  Indictment  or  ac- 
tion of  debt  brought  in  the  county  where  the 
offense  Is  committed.  The  action  of  debt 
shall  be  brought  in  the  name  of  the  commis- 
sioner of  sea  and  shore  fisheries,  and  all 
offenses  under,  or  violations  of,  the  provi- 
sions of  this  statute  [which  forbids  having 
short  lobsters  in  possession]  may  be  settled 
by  the  commissioner  of  sea  and  shore  fisher- 
ies, upon  such  terms  and  conditions  as  he 
deems   advisable.     All   flues,   penalties   and 


collections  under  this  act  shall  be  paid  Into 
the  treasury  of  the  county  where  the  offense 
Is  committed,  and  by  such  treasurer  to  the 
State  Treasurer,  to  be  added  to  and  made 
a  part  of  the  appropriation  for  sea  and  shore 
fisheries."  By  Pub.  Laws  1897,  c.  285,  i 
28  (Rev.  St  c.  41,  ft  2),  it  is  provided  that 
"wardens  shall  enforce  all  laws  and  the 
rules  and  regulations  relating  to  the  sea  and 
shore  fisheries,  arrest  all  violators  thereof, 
and  prosecute  all  offenses  against  the  same." 
Construing  these  two  statutes  together,  the 
state  contends  that  legal  proceedings  of  some 
kind  must  be  instituted  by  a  warden  against 
an  alleged  offender  before  the  commission- 
er has  authority  to  demand  or  receive  pay- 
ment of  the  penalty.  We  do  not  so  under- 
stand the  statute.  It  says  that  "offenses" 
may  be  settled  by  the  commissioner.  It  does 
not  say  that  "prosecutions"  may  be  settled 
by  him.  It  bestows  upon  the  commissioner 
a  comprehensive  and  delicate  power.  It  vests 
in  him  a  discretion  not  possessed  by  the 
court.  The  court,  upon  conviction,  must  Im- 
pose the  penalty  fixed  by  law,  but  the  com- 
missioner may  "settle"  offenses  as  he  deems 
advisable. 

It  will  be  noticed  that  the  provision  for 
settling  offenses  is  found  in  the  text  of  the 
statute  In  close  connection  with  the  provi- 
sions for  bringing  the  action  of  debt  to  re- 
cover a  penalty  in  the  name  of  the  commis- 
sioner, and  while  it  is  unnecessary  in  this 
case  to  decide  whether  or  not  the  power  of 
the  commissioner  to  settle  extends  to  crim- 
inal prosecutions  already  commenced,  for 
here  none  bad  been  commenced.  It  must  be 
clear  that  the  commissioner  Is  authorized 
to  settle  a  dvll  action  of  debt  conunenced  In 
his  name.  If  he  can  settle  a  minute  after 
a  writ  is  made,  why  may  he  not  do  so  a 
minute  before?  If  an  offender  is  canght  red- 
handed,  and  is  willing  to  settle  without  salt 
why  should  it  be  necessary  to  bring  suit 
against  him?  We  think  it  is  not  The 
statute  does  not  require  It  We  think  It  is 
permissible  for  the  commissioner  to  settle 
before  suit  or  any  other  process  is  Instl- 
'tuted.  This  conclusion  Is  fortified  by  the 
nse  of  the  word  "collections"  In  the  conclud- 
ing sentence  of  the  section.  In  which  it  is 
provided  that  "all  fines,  penalties  and  col- 
lections under  this  act  shall  be  paid  Into 
the  treasury  of  the  county,"  etc.  Earlier  in 
the  section  It  Is  provided  that  all  "fines  and 
penalties"  may  be  recovered  by  complaint 
indictment,  or  action  of  debt"  Here  it  is 
provided  that  all  "fines,  penalties  and  col- 
lections" shall  be  paid  into  the  county  treas- 
ury. Taken  in  connection  with  the  other 
language  of  the  section,  the  word  "collec- 
tions," if  it  means  anything,  seems  to  refer 
to  moneys  collected,  and  not  to  fines  and 
penalties  Imposed  and  paid. 

Now,  if  It  was  lawful  for  the  commis- 
sioner to  settle  with  Simmons,  it  could  not 
be  unlawful  for  him  to  advise,  persuade,  or 
urge  Simmons  to  settle — even  to  go  to  the 
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extent  of  pointing  ont  to  bim  that  the  al- 
ternative would  be  a  criminal  prosecution. 
Tbe  commissioner  was  seeliing  no  more  than 
be  was  antborized  to  coliect,  and  be  was 
seeking  it  in  a  lawfnl  manner. 

But  at  this  point  tbe  state  contends  tbat, 
wbatever  may  have  been  tbe  authority  of 
the  commissioner,  It  was  antborit^  vested  in 
bim  personally,  and  could  not  be  delegated 
to  a  warden.  True.  And  it  is  equally  true 
tbat  tbe  commissioner  did  not  attempt  to 
delegate  any  authority  to  the  respondent. 
He  did  not  attempt  to  clothe  the  latter  with 
any  discretion  to  settle.  Tbe  warden  could 
not  fix  terms  and  conditions.  He  could  not 
take  less  than  tbe  amount  due.  He  could 
simply  receive  if  Simmons  would  pay.  When 
the  commissioner  bad  exercised  his  discre- 
tion, and  had  determined  that  Simmons  ought 
to  pay  the  full  penalty,  we  perceive  no  ille- 
gality nor  Impropriety  in  his  ordering  a 
warden  to  make  tbe  demand. 

In  accordance  witb  tbe  stipulation,  tbe  en- 
try must  be: 

Judgment  for  defendant. 


In  re  VANCE'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.     Oct  10, 
1904.)      . 

WILLS — CONSTRTJCTION— SUBVIVING     CHILDBBIT. 

1.  Testatrix  devised  the  residue  of  her  estate 
to  trustees  to  pay  the  income  thereof  to  her 
seven  diildren  for  life,  and  directed  that,  after 
the  death  of  any  one  of  the  children,  the  share 
of  the  principal  which  such  child  would  be  en- 
titled to  should  be  paid  over  to  any  child  or 
children  which  she  or  he  may  have,  as  they 
arrive  at  age,  and,  if  any  of  the  children  die 
without  lawful  issue,  the  share  of  such  child 
should  be  held  in  trust  for  the  surviving  chil- 
dren on  the  same  terms  as  the  original  trust, 
and  on  the  death  of  any  other  child,  leaving 
issue,  the  principal  should  be  divided  among 
such  issue  equally  as  they  arrive  at  lawful  age ; 
the  issue  of  any  deceased  children  to  have  such 
shares  as  the  parent  would  have  been  entitled 
to  if  living.  Held,  that  the  word  "surviving" 
refers  to  tbe  children  surviving  at  the  time  of 
the  death  of  testatrix,  and  not  to  children  sur- 
viving at  the  death  of  the  life  tenant 

Appeal  from  Orphans'  Court,  Pbiladelphia 
County. 

In  tbe  matter  of  tbe  estate  of  Louisa  R. 
Vance,  deceased.  From  a  decree  sustaining 
exceptions  to  tbe  adjudication,  Jane  E.  Rob- 
inson appeals.    Affirmed. 

James  Vance  died  in  May,.  1863,  leaving 
a  will  by  which  be  directed,  inter  alia,  as 
follows:  "All  the  rest,  residue  and  remain- 
der of  my  estate,  both  real  and  personal, 
including  tbe  proceeds  of  real  estate  If  any 
be  sold,  I  give  and  bequeath  to  my  ex- 
ecutors hereinafter  named,  tbe  principal 
thereof  to  be  held  by  them  Ln  trust  to  be  in- 
vested by  them  at  their  entire  discretion  and 
tbe  interest,  dividend  or  Income  only  to  be 
paid  to  the  sole  and  separate  use  of  each  of 
my  children  during  tbe  term  of  their  natural 
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life,  viz.,  John  S.  Vance,  Samnel  B.  H.  Vance, 
James  M.  Vance,  Margaretta  T.  Kirk,  Mary 
Ann  Archer,  Louisa  R.  Vance  and  Jane  Eliza 
Robinson  without  liability  to  any  debt  or 
obligation  of  my  sons  and  without  liability 
to  any  debt  or  obligation  of  my  daughters 
or  any  husband  they  may  have  or  may  have 
bad.  All  my  children  to  share  and  share 
alike  and  from  and  after  the  decease  of  any 
of  them,  my  children,  tbe  equal  share  of  the 
principal  such  child  may  be  entitled  to  be 
paid  over  to  and  equally  among  any  cldld 
or  children  she  or  be  may  have  as  they  ai- 
rive  at  lawful  age.  Should  any  of  my  chil- 
dren' die  without  lawful  issue  then  tbe  share 
of  the  child  deceased  to  be  held  In  trust  by 
my  executors  hereinafter  named  for  tbe  sur- 
yiving  children  on  the  same  terms  hereto- 
fore expressed  and  tbe  dividend.  Interest  or 
Increase  thereof  to  be  paid  over  equally  in 
the  manner  heretofore  provided  for.  And  on 
tbe  death  of  any  other  child  leaving  Issue 
tbe  principal  of  such  shall  go  to  and  be  di- 
vided among  such  issue  equally  as  they  may 
arrive  at  lawful  age.  The  Issue  of  any  of 
my  deceased  children  to  have  such  shares 
as  tbe  parent  would  have  been  entitled  to  if 
living."  Mrs.  Kirk  died  In  her  mother's  life- 
time. At  tbe  time  of  tbe  audit  tbe  only 
survivor  was  Jane  E.  Robinson.  Louisa  B. 
Vance  died  on  May  31,  1901,  unmarried  and 
without  Issne;  thus  leaving  her  sister,  Jane 
E.  Robinson,  tbe  sole  survivor  of  the  chil- 
dren of  tbe  testatrix.  Tbe  auditing  Judge 
awarded  tbe  whole  interest  of  Louisa  R. 
Vance  to  Mrs.  Robinson  to  tbe  exclusion  of 
the  representative  of  tbe  other  brothers  and 
sisters. 

Argued  before  MITCHELL,  0.  J.,  and 
DEAN,  FELL,  BROWN,  MESTBBZAT, 
POTTER,  and  THOMPSON,  JJ. 

Ruby  R.  Vale  and  Alexander  &  Magill,  for 
appellant.  Tbomas  S.  Williams  and  William 
C.  Hannls,  for  appellee. 

PER  CURIAM.  Tbe  opinion  of  tbe 
learned  judge  of  tbe  orphans'  court  who 
passed  on  and  sustained  the  exceptions  to 
the  adjudication  of  tbe  auditing  Judge  cor- 
rectly announces  tbe  law  by  which  this  will 
must  be  Interpreted.  "A  will  mnst  be  con- 
strued so  as  to  avoid  a  partial  intestacy  un- 
less the  contrary  is  unavoidable."  Appeal 
of  Boards  of  Missions,  91  Pa.  507.  If  the 
interpretation  placed  upon  this  will  by  tbe 
learned  auditing  judge  should  prevail,  then, 
should  Jane  E.  Robinson  die  without  Issue, 
tbe  fund  for  distribution  would  not  be  sub- 
ject to  distribution  by  the  will,  but  would  go 
to  the  next' of  kin  under  the  intestate  laws. 
The  interpretation  put  upon  tbe  will  by  tbe 
court  below  not  only  avoids  intestacy — the 
result  sought  by  law — ^but  secures  equality 
of  distribution  among  tbe  children  of  testa- 
trix. And  this  is  the  very  substance  of  tbe 
ruling  of  tbe  present  Chief  Justice  in  Woelp- 
per's  Appeal,  126  Pa.  662,  17  Ati.  870,  and 
tbe  other  cases  cited  by  appellant    This  cor- 
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rectneas  of  the  opinion  of  the  orphans'  court 
Is  confirmed  by  tbe  fact  that  Auditing  Judge 
Hanna.  after  It  uras  rendered,  concurred  in  it 
The  decree  of  the  orphans'  court  Is  affirm- 
ed. 

(M»  Pa.  CM) 

VAN  STAN'S  STRATENA  CO,  Limited,  T. 
VAN  STAN. 

(Sapreme  Court  of  Pennsylvania.     Oct  10, 
1904.)^ 

TBADS-XABKB  —  VBAUDUUERT    WITATIOII  —  III- 
JUNCTION. 

1.  Defendant's  father,  the  inventor  of  a-  cer- 
tain ware,  bad  assi^ed  to  plaintiff's  assignor 
the  rigtit  to  manufacture  the  same  and  use  the 
inventor's  name.  The  son  of  the  inventor  work- 
ed for  plaintiff  for  a  number  of  years,  and 
thereafter  withdrew  from  his  employment,  and 
sold  ware.  uSing  his  own  name,  with  imitations 
of  plaintiff's  label,  advertisements,  and  trade 
circulars,  intending  to  deceive  the  public.  Held, 
that  he  would  be  restrained  even  from  the  use 
of  his  own  proper  name  under  such  circum- 
stances, irrespective  of  his  fraudulent  intent. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelpbla  County. 

Action  by  Van  Stan's  Stratena  Company, 
Limited,  against  Victor  F.  Van  Stan.  From 
a  decree  dismisBlng  the  bill,  plaintiff  appeals. 
Reversed. 

Argued  before  MITCHELL,  O.  3.,  and 
DEAN.  BROWN,  MESTBEZAT,  and  THOMP- 
SON, JJ. 

Robert  S.  Pettet,  In  pro.  per.  Frederick  3. 
Knaus,  for  appellee. 

DEAN,  J.  Tbls  Is  a  bin  by  plalntUt  to  re- 
strain defendant  from  unlawful  infringement 
of  Its  trade-marlc.  The  bill  avers  that  prior 
to  the  year  1876  there  had  been  discovered  or 
Invented  -an  article  of  sale  or  commerco 
known  In  trade  as  "Van  Stan's  Stratena 
Cement,"  wblch  In  the  year  1878  became  by 
purchase  and  assignment  the  property  of  this 
plaintiff.  Van  Stan's  Stratena  Company,  Lim- 
ited, wltb  the  exclusive  right,  title,  and  In- 
terest in  the  recipe,  manufacture,  good  will, 
trade-mark,  and  property  In  said  Van  Stan's 
Stratena  Cement,  since  wblch  date  (1878) 
plaintiff,  down  to  this  time,  has  continued 
to  manufacture  and  offer  for  sale,  as  well  as 
advertise  for  sale,  said  cement  under  said 
trade-name;  that  18  years  aftw  said  plain- 
tiff had  acquired  and  had  been  exclusively 
nslng  said  trade-mark,  and  after  It  bad  built 
up  a  valuable  trade  in  the  article  under  that 
name^  the  defendant,  Victor  F.  Vau  Stan, 
came  to  Philadelphia  from  England,  and  was 
employed  by  plaintiff  company  In  assisting 
to  manufacture,  put  up,  and  sell  the  said  ce- 
ment, and  consequently  bad  opportunity  to 
learn  the  business  of  manufacturing  it,  and 
the  names  and  places  of  business  of  plaintiff's 
customers;  that  he  remained  In  plaintUTs 
employment  about  six  years,  then  left  and 


C 1.  See  Trade-Marks  and  Trade-Namas,  voL  4(L 
Cent.  Dig.  55  75,  84. 


set  up  In  business  for  himself,  and  Uteai  com- 
menced to  manufacture  and  put  on  the  mar- 
ket an  article  named  and  advertised  as  "Van 
Stan's  Improved  Cement";  that  his  wrapp«s 
have  printed  thereon  imitations  of  plaintiff's 
trade-mark,  and  the  bottles  have  blown  there- 
on the  words  "Van  Stan's  Cement";  that  In 
many  other  ways  and  by  other  devices  he  at- 
deavors  to  Imitate  plaintiff's  trade-mark  and 
deceive  purchasers  and  tbe  public,  and  soo- 
ceeds  In  so  deceiving  them;  tliat  tbe  article 
manufactured  by  defendant  la  an  inferior 
one,  and  therefore  plaintiff's  business,  by  his 
wrongful  acts.  Is  prejudiced  and  Injured. 
Plaintiff  prays  that  defendant  be  enjoined 
from  appropriating  and  using  its  trade-mark. 
The  answer  either  admits  or  does  not  deny 
many  of  the  material  facts  averred  in  plain- 
tiff's bill.  He  does  deny  any  imitation  of 
piaintUTs  label  or  trade-mark,  except  tbe  use 
of  tbe  proper  name  Vui  Stan,  which  be 
claims  Is  his  own,  given  blm  by  his  parents, 
and  which  therefore  he  claims  he  has  a  right 
to  use.  He  further  denies  any  intent  to 
fraudulently  copy,  counterfeit,  or  simulate 
plaintllTs  trade-mark  or  label.  The  court 
below,  aftw  hearing  much  evidence,  in  both 
its  findings  of  facts  and  conclusions  of  law 
bill.    From  that  decree  comes  this  appeal. 

Thif)  plaintiff,  as  in  most  cases  where  a 
party  undertakes  to  act  as  his  own  counselor 
and  attorney,  however  good  a  case  he  may 
have,  falls  to  present  properly  its  merits  to 
either  tbe  trial  or  appellate  court  In  a 
paper  book  of  nearly  200  pages,  appellant 
here  has,  to  use  the  most  expressive  word, 
made  a  "mess"  of  it;  but  after  argument  and 
after  reargument  and  arranging  and  classi- 
fying the  abundance  x>f  material,  we  are  en- 
abled to  arrive  at  a  satisfactory  conclusion 
as  to  both  fact  and  law.  This  imposed  a 
large  amount  of  drudgery  upon  us,  for  tlie 
learned  judge  of  the  court  below  was  content 
with  a  bare  finding  of  the  facts  and  iix 
meager  conclusions  of  law.  Then  a  pro  fOr- 
ma  final  decree  was  made,  we  suppose  to  en- 
able the  plaintiff  to  reach  this  court,  by  an- 
other judge,  who  did  not  sit  in  the  cause,  nor 
bear  the  evidence  or  argument  But  the  im- 
portance of  the  case  to  the  parties  demands 
that  we  should  carefully  and  fully  consider 
It,  notwithstanding  its  slovenly  presentation. 
We  take  first  tbe  three  statements  of  the 
learned  judge,  termed  by  him  conclusions  of 
law,  though  the  last  two  of  them  are  clearly 
findings  of  fact,  for  on  these.  In  our  view  of 
the  evidence,' the  decree  turns:  "(1)  Victor 
F.  Van  Stan  has  a  legal  right  to  use  his  name 
in  connection  with  the  manufacture  and  sale 
of  cement."  "(4)  There  has  not  been  shown 
any  fraud  or  fraudulent  Intent  on  the  part 
of  defendant  to  deceive  tbe  public  into  the 
belief  that  Ills  wares  were  or  are  those  of 
complainant  Upon  this  question,  the  fact 
that  defendant  upon  all  his  bottles  and  ad- 
vertisements used  his  full  name,  'Victor  F. 
Van  Stan,'  or  'V.  F.  Van  Stan,'  instead  of  the 
general  'Van  Stan'  of  the  plaintiff,  has  some 
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algnlflcailce.  (5)  Tbere  is  no  such  Mmllarity 
between  the  wares  of  the  plaintiff  and  those 
•f  the  defendant  aa  would  be  likely  to  deceive 
an  ordinary  purchaser,  using  ordinary  cau- 
tion." 

Whether  the  defendant  has  a  legal  right 
to  use  his  own  name  in  connection  with  the 
manufacture  and  sale  of  cement,  as  it  was 
used  here,  will  depend  not  alone  on  the  fact 
that  It  was  his  own  proper  name,  but  what 
answers,  from  the  evidence,  sbouV;  be  given 
to  the  fourth  and  fifth  conclusions  of  law. 
Was  there  a  fraudulent  intent  in  bo  using  It, 
and  was  there  eucb  similarity  In  the  wares 
as  was  likely  to  deceive  an  ordinary  pur- 
chaser? To  answer  these  questions,  we  must 
torn  to  the  undispnted  and  established  facts, 
as  well  as  to  the  admissions  in  the  answer 
filed. 

Notice  the  facts  in  narrative:  Frederick 
Van  Stan  lived  in  England,  fie  there  had 
discovered  a  peculiar  combination  of  sub- 
etances  entering  into  the  •  make-up  of  ce- 
ment, and  for  years  prior  to  1876  manufac- 
tured and  sold  there,  to  the  public,  bis  com- 
bination under  the  name  of  "Van  Stan's 
Stratena  Company  Cement."  On  the  1st  day 
of  July  of  that  year  he  formally  transferred 
a  light  to  John  A.  Keenan,  of  Phlladelplila. 
The  transfer  Is  in  writing,  and  recites  that, 
for  a  valuable  consideration,  Frederick  Van 
Stan  transfers  "all  his  right,  title,  Interest, 
name  and  trade-mark,  with  the  recipe  and 
privilege  of  manufacturing  the  same,  known 
and  now  used  and  which  has  hitherto  been 
sold  by  me  as  Van  Stan's  Stratena  Cement, 
giving  the  said  John  Keenan  the  sole  right 
to  manufacture  and  sell  the  said  article  and 
to  use  my  name  and  trademark  in  the  sale 
of  the  same  in  the  United  States."  The 
present  plaintiff  company  was  duly  organized 
under  the  general  act  of  this  commonwealth 
of  1874^  and  to  it  has  passed,  by  regular 
transfer,  all  the  rights  which  passed  to  Keefn- 
an  by  the  foTmal  transfer  of  the  original  Van 
Stan,  in  1876;  and  the  plaintiff,  or  its  pred- 
ecessors in  title  or  right,  have  down  to  this 
time  continued  to  manufacture,  advertise, 
and  sell  the  article  under  the  name  of  "Van 
Stan's  Stratena  Cement,"  or  as  "Van  Stan's 
Cement"  Now  notice  the  defendant  Victor 
F.  Van  Stan's  connection  with  the  case.  He 
Is  a  son  of  Frederick  Van  Stan,  the  inventor 
and  original  owner  of  the  cement.  He  work- 
ed with  his  father  some  years  in  England 
before  coming  to  this  country,  and  there 
was  taught  by  blm  the  secrets  of  Its  manu- 
facture, and  how  to  prepare  and  sell  It  He 
was  also  a  i)artner  in  his  fiither's  firm,  which 
prepared  and  sold  the  article  in  the  year 
1876,  the  date  the  father  made  the  fornial 
transfer  to  Keoian.  In  the  year  1889  Vic- 
tor came  from  England  to  Philadelphia, 
called  at  the  establishment  of  plaintiff  with 
an  introductory  letter  from  bis  father,  was 
very  needy,  and  was  asaisted  pecuniarily  by 
plaintiff;  some  months  afterwards  was  g^ven 
permanent  employment.  In  which  be  remain- 


ed for  five  or  six  years.  During  this  time 
he  became  thoroughly  acquainted  witb  bli 
employer's  patrons  and  customers,  not  only 
In  Philadelphia,  but  throughout  the  tTnlted 
States;  knew  all  the  details  of  their  methods 
of  doing  business.  Almost  the  entire  busi- 
ness was  at  times  intrusted  to  him.  At  the 
end  of  that  time  be  quit  the  employment 
bud  went  back  to  England,  where  he  remain- 
ed several  months,  and  while  tbere  con- 
ducted a  cement  sale  stand  on  a  street  comer 
In  London.  He  then  returned  to  Philadel- 
phia, again  sought  employmenl  from  plain- 
tiff, and,  on  being  refused,  dedared  that  bis 
father  had  been  robbed — meaning  by  tbe 
transfer  of  his  right  In  1876 — ^and  declared 
he  would  start  an  opposition  to  plaintiff. 
Soon  after,  plaintiff  discovered  he  was  sell- 
ing to  purchasers  an  article  labeled  by  him 
"Victor  F.  Van  Stan's  Cementine,"  and  was 
also  advertising  it  In  Journals,  at  times  using 
the  name  "Van  Stan's  Improved  Cement" 
The  words  "Van  Stan's  Cement"  are  con- 
spicuous In  defendant's  cards  and  labels, 
while  tbe  word  "Improved"  Is  In  small  letters, 
inconspicuous.  The  labels  at  a  glance  appear 
to  be  the  same.  Only  by  a  close  inspection 
Is  the  difference  noticeable.  The  general  ap- 
pearance of  the  printing  on  the  labels  and 
wrappers  and  the  letters  on  the  bottles 
strongly  resemble  plaintiff's,  and  the  shape 
and  size  of  the  bottles  are  much  the  same. 
But  a  letter  of  bis  to  a  customer  of  plaintiff 
shows  conclusively  tbe  «ctent  of  his  repre- 
sentation. He  says:  "I  am  informed  that 
some  time  ago  one  B.  S.  Pettet  trading  as 
The  Van  Stan's  Stratena  Company,'  Issued  a 
bogus  legal  notice  circular  to  the  trade.  As 
I  am  the  only  Van  Stan  now  la  the  cement 
business,  this  is  undoubtedly  a  libelous  at- 
tack on  me."  By  plain  implication,  defend- 
ant here  asserts  the  exclusive  right  to  manu- 
facture the  cement  and  denies  plalntUFs 
right  Then,  In  a  circular  to  druggists  and 
tbe  trade  advertising  his  cement  he  declares 
that  bis  cement  "is  manufactured  by  the  son 
of  tbe  original  Van  Stan,  who  exhiblteil  at 
the  Centennial  Exhibition  of  187%"  Numer- 
ous specimens  of  the  circulars,  labels,  and 
trade-marks  are  here  before  Us  in  the  paper 
books.  An  inspection  of  tbem  In  connection 
with  tbe  evidence  not  only  plainly  shows 
that  tbe  defendant's  cement  was  not  only 
calculated  to  mislead  and  deceive  the  public, 
but  that  in  many  Instances  It  did  actually 
deceive.  Tbe  evidence  further  clearly  shows 
that  defendant  intended  to  so  mlBlead  and 
deceive.  If  defendant  simulated  plaintlfl's 
name,  labels,  advertisements,  and  trade  cir- 
culars with  intent  to  deceive  tbe  public,  be 
committed  a  wrong  on  plaintiff  which  equity 
is  bound  to  enjoin. 

It  is  not  from  any  single  fact  that  the  In- 
tention to  simulate  plaintiff's  trade-mark  te 
made  apparent  but  from  all  of  them  viewed 
together  In  connection  with  bis  conduct.  The 
exclusive  right  of  plaintiff  to  the  use  of 
"Van  Stan's  Stratena  Cement"  to  established 
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beyond  question — In  fact,  In  the  trial  in  the 
court  below  is  conceded.  Tbe  name  "Van 
Stan"  is  odd,  unique.  For  a  quarter  of  a 
century,  so  far  as  known,  plaintiff  had  en- 
Joyed  the  exclusive  use  of  It  as  a  trade-mark. 
It  had  spent  many  thousands  of  dollars  In 
Introducing  it  to  the  public  by  advertisement 
and  otherwise.  It  does  not  follow  that  de- 
fendant bad  the  right  to  ofCer  for  sale  a 
cement  with  bis  proper  name  appended,  Ir- 
respective of  the  question  of  fraudulent  In- 
tent Victor  F.  Van  Stan  was  a  partner  with 
his  father  tn  England  in  1876,  when  the 
father  transferred  to  Keenan  the  exclusive 
right  to  use  the  name  as  a  trade-mark  in  tbe 
United  States.  Then  afterwards  Victor  con- 
summated the  transfer  by  a  delivery  of  an- 
other paper  confirming  the  right  evidenced 
by  the  first  transfer.  In  Russia  Cement  Ck>. 
v.  Le  Page,  17  N.  B.  304,  9  Am.  St.  Rep.  685, 
the  Supreme  Ciourt  of  Massachusetts  says: 
"It  Is  also  true  one  may  so  sell  or  part  witb 
the  right  to  use  his  own  name  as  a  descrip- 
tion or  designation  of  a  manufactured  article 
as  to  deprive  himself  of  the  right  to  use  it 
as  such,  and  confer  the  right  upon  another." 
To  the  same  eCFect  are  Fish  Bros.  Wagon 
Co.  V.  La  Belle  Wagon  Works  (Wis.)  52  N. 
W.  595,  16  L.  B.  A.  453,  33  Am.  St  Rep.  72; 
Stonebraker  v.  Stonebraker,  33  Md.  252;  j 
Holmes,  Booth  &  Haydens  v.  Holmes,  Booth 


&  Atwood  Mfg.  Co.,  37  Oonn.  278,  9  Am.  Rep. 
324;  and  many  other  cases.  Here  the  trans- 
fer by  the  father  of  a  partnership  asset  in 
effect  Joined  in  by  the  son,  precluded  the  son 
from  afterwards  using  the  name  to  the  Injury 
of  the  purchaser,  although  the  name  he  now 
attempts  to  use  is  his  own  proper  name. 
But  assuming  that  he  bad  a  technical  right 
to  use  his  own  name,  be  clearly  had  no  right 
to  use  It  to  deceive  the  public,  for  such  use 
would  be  a  fraud  upon  tbe  clear  right  of  the 
.purchasers  of  the  trade-marls.  That  he  In- 
tended to  and  did  deceive,  we  have  already 
declared,  is  manifest  from  tbe  evidence.  It 
must  be  noticed  that  both  cements  were  put 
up  In  small  10-cent  bottles,  similar  in  size, 
name  of  proprietor  similar  in  handwriting 
or  script  on  label,  and  both  manufactured  in 
the  same  city  a  few  doors  apart.  It  Is  whol- 
ly Improbable  that  the  public  will  make  a 
close  Inspection  of  such  a  small,  cheap  ar- 
ticle. As  was  said  In  Ci-udble  Co.  v.  Oug- 
genheim,  7  Phila.  408,  where  the  subject  of 
litigation  was  small  packages  of  stove  polish: 
"It  is  true,  wholesale  dealers  may  generally 
understand  the  difference  between  the  two 
articles,  but  the  small  retail  dealers  scattered 
over  the  world  do  not  so  understand  this 
distinction,  and,  if  they  did,  might  not  re- 
gard it — much  less,  their  customers." 

We  think,  under  the  facts  here  disclosed: 
(1)  Defendant  had  not  the  right  to  use  his 
own  name  or  description  as  a  trade-mark  of 
the  cement  manufactured  and  offered  for 
sale  by  him.  (2)  There  has  been  shown  a 
fraudulent  use  of  plaintiff's  trade-mark  In 
advertising    and    selling    his    cement    (3) 


There  is  such  similarity  between  tbe  wares 
of  plaintiff  and  those  offered  for  sale  by 
defendant  as  would  be  likely  to  deceive  tbe 
ordinary  purchaser. 

As  to  the  exceptions  filed  by  defendant  to 
neglect  by  plaintiff  to  conform  to  rule  of 
court  In  filing  and  service  of  paper  book,  tbe 
circumstances  were  such  that  he  is  not  blam- 
able.  The  Judge  who  heard  the  evidence  and 
argument  resigned  bis  office  i)efore  final  de- 
cree. Within  a  reasonable  time  afterwards 
pialntifl  bad  a  formal  decree  entered  by.  an- 
other Judge,  and,  as  soon  as  he  could  do  so 
thereafter,  printed  and  served  his  paper 
book.  Therefore  the  motion  to  qnash  is  over- 
ruled. And  further  the  decree  of  tbe  court 
below  is  reversed,  and  plaintiff's  bill  la  re- 
Instated.  It  is  further  directed  that  the  de- 
fendant pay  the  costs. 

And  now,  October  10,  1904,  upon  due  con- 
sideration, it  is  ordered  and  decreed  that 
defendant,  his  agents  and  servants,  be  per- 
petually enjoined  and  restrained  from  selling 
or  offering  for  sale,  directly  or  Indirectly, 
any  article  of  cement  in  bottles  of  clear  glass 
with  labels  or  wrappers  or  drawings  thereon 
simulating  plaintiff's  trade-mark,  or  copies 
or  imitations  of  plaintiff's  trade-name,  and 
using  the  name  "Van  Stan's  Cement"  In  la- 
beling, advertising,  and  exposing  defendant's 
cement  for  sale;  and  further,  that  defendant 
account  for  In  the  court  below  any  profits 
made  by  bim  In  the  wrongful  use,  as  herein 
set  out  of  said  plaintiff's  trade-mark. 


(308  Pa.  ES2) 

COWARD  et  al.  v.  LLOWBLLTN  et  aL 

(Supreme  C!onrt  of  Pennsylvania.     Oct  10, 
1904.) 

BQDirr—JTJBISDtCrriON— ACTION     AT    liAW— AD- 
VERSE POSSESSION. 

1.  Plaintiff  brought  a  bill  to  compel  defendants 
t)  remove  buildings  alleged  to  have  l>een  built 
over  10  feet  of  an  alleged  30  foot  wide  street 
Defendants'  predecessor  in  title  had  dedicated 
the  street  20  feet  wide,  and  the  additional  10 
feet  in  width  had  been  used  by  the  public  for 
0  or  10  years.  The  evidence  was  not  clear  as 
to  any  intent  to  dedicate  the  additional  10  feet 
to  public  use.  Beld,  that  the  title  to  the  land 
ip  dispute  must  be  determined  in  a  court  of 
law  before  equity  would  interfere. 

2.  The  public  can  acquire  no  ri^ht  to  a  street 
where  there  is  no  evidence  of  an  intent  to  dedi- 
cate it,  except  by  uniform,  adverse,  and  con- 
tinuous use  under  claim  of  right  for  21  years. 

Appeal  from  Court  of  Common  Pleas,  Lo- 
seme  Coimty. 

Bill  by  Thomas  R.  Coward  and  others 
against  George  L.  Llewellyn  and  others. 
From  a  decree  for  plalnttffs,  defendants  ap- 
peal.   Reversed. 

The  court  of  common  pleas  entered  the 
following  decree: 

"Now  July  7,  1003,  this  cause  came  on  to 
be  heard,  and  was  argued  by  oonnael,  and 
upon  consideration  thereof  It  is  orda«d,  ad- 
judged, and  decreed  as  follows,  to  wit: 

"(1)  That  the  defendants  be  restrained  bf 
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perpetual  injonctloii  from  obstrnctiiig  and 
the  defendant  the  borongh  of  West  Pli:_ton 
from  permitting  to  be  obstructed,  an  alley  In 
the  borough  of  West  Pittston,  running  from 
Luzerne  avenue  a  distance  of  about  197  feet 
to  Its  Intersection  with  another  alley,  and 
known  as  'Blackman's  Alley*;  said  alley  be- 
ing 30  feet  In  width,  and  Its  northerly  or  wes- 
terly line  being  described  as  beginning  at  a 
comer  of  Luzerne  avenue  238  feet  from  Sus- 
quehanna avenue,  and  thence  north,  34%  de- 
grees east,  about  197  feet  to  its  Intersection 
with  auotho:  alley. 

"(2)  That  the  defendants,  within  30  days 
from  this  date,  remove  the  one-story  struc- 
ture used  as  a  barber  shop,  the  coalhouse, 
outhouse,  addition  to  a  stable,  and  other 
structures  erected  or  maintained  by  them 
within  the  line  of  said  30-foot  alley,  In  front 
of  their  respective  properties  abutting  on 
said  alley. 

"(3)  That  the  prothonotary  Issue  a  writ  of 
mandatory  injunction  to  carry  this  decree 
into  effect" 

Argued  before  MITCHELL,  O.  J.,  and 
DBAN,  FELL,  MESTREZAT,  and  POTTER, 
JJ. 

George  H.  Troutman,  John  T.  Lenahan, 
and  Edward  A.  Lynch,  for  appellants.  J.  B. 
Woodward  and  Rush  Trescott,  for  appellees. 

DEAN,  3.  The  decree  in  this  case  turns  on 
the  fact  whether  Blackman's  alley,  in  the 
borough  of  West  Pittston,  is  30  feet  wide,  or 
only  20  feet  Theodore  Strong  in  1850  be- 
came the  owner  of  90  acres  of  land  adjoining 
West  Pittston  borough,  which  he  soon  after 
conveyed  to  the  West  Pittston  Land  Associa- 
tion, a  land  improvement  company.  This 
company  in  1856  plotted  the  land  In  streets 
and  alleys.  One  of  the  alleys,  known  as 
"Blackman's  Alley,"  was,  on  the  plan,  20 
feet  wide.  Subsequently  this  land  was  all  in- 
corporated with,  and  formed  a  part  of,  the 
borough.  No  official  map  of  the  borough  was 
formally  adopted  or  recorded.  A  map  had 
been  made  by  McKlnney  &  Bonwell,  and  this 
was  hung  in  the  room  of  the  t>orougb  council, 
where  it  remains.  On  this  map,  Blackman's 
alley  is  marked  20  feet  wide,  and  corresponds 
in  plotting  with  the  general  plan  of  the 
streets  and  alleys  of  the  borough.  In  18G0 
R.  J.  Wisner  obtained  by  purchase  from  the 
land  association  a  triangular  piece  of  land 
in  the  borough,  part  of  the  original  90  acres 
which  included  Blackman's  alley.  He  (Wis- 
ner) opened  up  the  alley,  which  up  to  that 
time  had  only  been  plotted  on  the  McKln- 
ney &  Bonwell  map  as  20  feet  Appellees 
claim  that  be  opened  it  30  feet  wide,  and  for 
that  width  dedicated  it  to  public  use;  that 
from  that  time,  for  that  width,  until  appel- 
lants obstructed  it  with  their  buildings,  it 
has  been  used  by  the  public  without  interrup- 
tion as  a  public  highway.  We  think,  taking 
into  view  the  fact  that  although  not  yet 
opened,  the  alley  was  already  plotted  on  the 
plans  of  the  land  association  and  on  the  Mc- 


Klnney &  Bonwell  map,  at  the  time  Wisner 
took  possession,  as  only  20  feet  wide,  the 
burden  was  on  plaintiffs  in  the  court  tielow 
to  show  that  the  width  was  changed  by  Wis- 
ner from  20  feet  to  30. 

In  reviewing  the  testimony,  the  court  lie- 
low,  in  finding  the  facts,  had  but  little  the 
advantage  of  us  in  considering  it  for  It  Is 
mainly  documentary;  and,  where  it  is  not 
the  statements  of  witnesses  are  for  the  most 
part  not  at  variance,  although  those  of  Wis- 
ner, as  testified  to,  may  have  been.  Differ- 
ent inferences  may  be  reasonably  drawn  from 
their  statements,  but  otherwise  they  are  not 
irreconcilable.  It  is  conceded  that  the  alley 
was  never  formally  laid  out  opened,  or  Its 
width  fixed  by  municipal  ordinance.  If  its 
width  were  ever  fixed  by  a  dedication  to  pub- 
lic use,  it  must  have  been  done  by  Wisner 
after  he  became  the  owner,  or  by  his  execu- 
tors after  his  death;  and  that  is  a  pure  ques- 
tion of  fact  which  must  be  first  established 
at  law  before  a  court  of  equity  will  take  Ju- 
risdiction and  order  the  removal  of  valuable 
Improvements  because  they  encroach  on  the 
alley.  The  public  acquired  no  right  to  a  30- 
foot  alley  by  adverse  user  alone,  for  its  use 
by  the  public  had  only  existed  for  9  or  10 
years.  This,  as  the  court  below  correctly 
held,  is  not  long  enough.  "The  use  which 
will  establish  such  a  right  [of  public  user 
and  Implied  dedication]  must  be  defined,  uni- 
form, adverse,  and  under  claim  of  right,  and 
must  have  continued  for  twenty-one  years. 
A  rambling  use,  sometimes  by  one  path  and 
sometimes  by  another,  will  not  suffice."  Ar- 
nold V.  Comman,  50  Pa.  366.  And  as  Is  said 
by  our  present  Chief  Justice  In  Common- 
wealth V.  P.  &  R.  Railroad  Co.,  135  Pa.  256, 
19  Atl.  1051:  "Dedication  is  a  matter  of  in- 
tention. Where  there  Is  no  opposing  proof, 
long-continued  use  by  the  public  is  evidence 
of  an  Intent  to  dedicate,  but  it  is  by  no  means 
conclusive,  and  always  yields  to  contrary 
proof  of  a  satisfactory  character."  But  it  is 
Just  as  well  settled  that  where  the  evidence 
shows  an  intention  to  dedicate,  a  user  much 
short  of  21  years  will  suffice  to  establish  a 
public  right. 

It  Is  very  clear  from  the  maps  and  other 
documentary  evidence  that  Wisner  and  bis 
executors  did  dedicate  a  20-foot  alley,  but 
whether  an  additional  10  feet  was  dedicated 
at  the  point  in  dispute  is  not  clear.  The 
plaintiffs  and  defendants  both  own  lots  near- 
ly opposite  each  other  on  Blackman's  alley. 
Both  trace  title  to  Wisner,  who  had  a  right 
to  fix  the  width  of  the  alley.  The  appel- 
lants, if  the  appellees  are  correct  in  their 
averment  that  it  is  30  feet  wide,  under  their 
deeds  have  taken  and  now  hold  possession 
of  10  feet  of  it.  If  the  alley  be  only  20  feet 
wide,  then  appellants  are  In  possession  of 
land  within  the  boundaries  fixed  by  their 
deeds.  Quite  a  number  of  witnesses  testified 
to  Wlsner's  declaration  that  the  alley  was 
only  20  feet  wide;  that  he  bad  left  10  feet 
outside  his  fence  merely  to  have  room  for  a 
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storage  yard  at  his  foundry;  and  other  evl- 
dence  was  adduced  tending  to  negative  a 
dedication  for  public  use  of  more  than  20 
feet  and  that  any  use  exceeding  that  width 
was  merely  permissive.  There  was  also  af- 
firmative evidence  by  appellees  that  Wtsner, 
as  well  as  his  executors  after  bis  death,  bad 
dedicated  a  width  of  30  feet  If  Wisner  bad 
not  lost  the  10  feet  of  land  by  a  prior  dedi- 
cation followed  by  a  public  user,  It  was  his 
to  convey,  and  to  devise  to  his  executors. 
Conveyance  by  either  would  put  in  the  pur- 
chaser a  good  right  to  a  20- foot  alley,  and 
their  buildings  are  on  their  own  ground. 

This  brings  us  face  to  face  with  appel- 
lants' seventh  assignment  of  error,  which  Is: 
"The  court  erred  in  refusing  to  dismiss  the 
bill  because  the  remedy,  if  any,  was  by  eject- 
ment, at  common  law."  We  do  not  see  bow, 
under  a  long  line  of  well-settled  cases,  equity 
at  this  stage  of  the  dispute  could  assume 
jurisdiction,  and  oust  appellants  of  land  of 
which  they  are  in  undeniable  possession  un- 
der color  of  the  Wisner  title.  Speaking  by 
Clark,  J.,  In  Washburn's  Appeal,  105  Pa. 
480,  we  said  In  a  case  very  much  like  this: 
"The  whole  contention,  as  shown  by  both  the 
pleadings  and  the  proofs,  was  upon  the  legal 
rights  and  claims  of  the  parties.  No  Irrep- 
arable injury  was  shown,  no  clear  right  to 
the  subjects  in  dispute  established,  no  ground 
for  equitable  relief  disclosed.  Where  rights 
which  are  legal  are  asserted  on  one  side  and 
denied  09  the  other,  tbe  remedies  are  at  law. 
They  cannot  be  settled  under  equity  forms. 
This  is  undon()tedly  the  general  rule.  In  ac- 
tions respecting  real  property,  therefore,  if 
there  be  no  equitable  ground  of  relief  In- 
yolved,  the  rights  of  tbe  parties  must  be  de- 
termined at  law.  When  thus  determined,  or 
when  they  are  admitted  In  the  pleadings,  or 
otherwise  clearly  appear,  an  equity  based 
upon  that  right,  superinduced  by  the  acts  of 
the  parties,  may  be  asserted,  and  a  decree 
for  equitable  relief  made."  Numerous  cases 
are  dted  In  that  opinion,  most  of  them  from 
our  own  state.  It  Is  argued  by  appellees' 
counsel  that  no  question  of  title  between  the 
immediate  parties  is  involved.  That  is,  in 
a  certain  sense,  true,  for  appellees  do  not  as- 
sert title,  but  they  do  claim  the  right  to  an 
unobstructed  passage  over  a  29-foot  alley. 
Defendants  claim. title,  to,  and  are  in  posses- 
sion of,  10  feet  of  that  lalley.  That  they  have 
such  title  and  possession,  plalntlfTs  deny,  and 
on  this  fact  depends  the  Jurisdiction  of  the 
court  to  eject  them,  not  in  equtty,  but  at 
law.  And  plaintlfts  have  more  than  one  le- 
gal remedy.  But  as  was  said  by  Paxson,  J., 
In  City  of  New  Castle  v.  Raney,  130  Pa.  546, 
18  Atl.  1006,  6  L.  R.  A.  737:  "The  authori- 
ties uniformly  limit  the  Jurisdiction  to  the 
cases  where  the  right  has  first  been  estab- 
lished at  law  or  is  conceded.  It  was  never 
intended,  and  I  do  not  know  of  a  case  In  the 
books  where  a  chancellor  has  usurped  the 
functions  Qf  Jury,  and  attempted  to  decide 
disputed  questions  of  fact" 


There  Is  much  that  la  Interesting  In  the 
case,  and  the  learned  Judge  of  the  court  be- 
low gave  It  most  careful  attention,  but  it 
would  be  unjust  to  both  parties  if  we  were 
to  review  his  findings  of  facts  and  conclu- 
sions of  law,  when  we  have  no  more  Jurisdic- 
tion to  do  either  than  be  had  in  tbe  first 
hearing. 

The  decree  Is  reversed  and  tbe  bill  dismiss- 
ed at  costs  of  appellees,  without  prejudice  to 
them  to  institute  such  suit  or  suits  at  law  to 
determine  their  rights  as  to  them  ma^  seem 
proper. 

im  Pa.  QQ 
IiANCASTBR  CODNTT  y.  I1ANDI& 
(Supreme  Court  of  Pennsylvania.     Oct.  10^ 
1904.) 

COTJNTT  TBIAflUBEE— ACnOW  OH  BOITO. 
1.  Where  a  county  treasurer  has  turned  over 
his  books  to  hia  successor,  but  has  failed  to  pay 
a  balance  shown  by  tbem  to  be  due  the  county, 
a  coimnon-law  action  may  be  maintained  ff^'"Tt 
the  sureties  on  his  bond,  though  the  county  au- 
ditors qiay  not  as  yet  have  adjusted  his  accounts. 

Appeal  from  Court  of  Common  Pleao,  Lan- 
caster County. 

Action  by  Lancaster  county  against  Clay- 
ton O.  Landls,  administrator  of  David  B. 
Landls,  deceased.  Judgment  for  plalntU^ 
and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
DEAN,  FELL,  POTTER,  and  THOMPSON, 
JJ. 

W.  n.  Henael  aiyl  Coyle  &  Keller,  for  ap- 
pellant   N.  V.  Hall,  for  appellee. 

PER  CURIAM.  Xbis  case  la  ruled  by  Lan- 
caster County  T.  Hershey,  205 -Pa.  843.  M 
Atl.  losa 

Judgment  affirmed. 


CM  Fa.  HI) 
ALDXANDER  ▼.  NANTIOOKE  LIGHT  Oa 
(Supreme  Court  of  Pennsylvania.     Oct.  10^ 
1904.) 

WKQLIGKNCK— KLECTBIO  UOHT  COICPANT. 

1.  Where  an  electric  light  company  fumiahea 
a  patron  widi  an  electii(»I  lamp,  and  he  takes 
it  into  bis  hands  without  knowled^  that  the 
wires  on  his  premises  are  charged  with  a  hightf 
voltage  than  is  safe,  and  is  shocked  and  in- 
jured thereby,  under  tbe  doctrine  of  rea  ipsa 
ioQuitur  tbe  presumption  arises  that  the  coia- 
I>any  was  negligent. 

Appeal  from  Court  of  Common  Pleaa, 
Luzerne  County. 

Action  by  Eugene  N.  Alexander  against 
the  Nantlcoke  Light  Company.  From  an  or- 
der refusing  to  strike  ofC  a  nonsuit,  plaintiff 
appeals.    Reversed. 

Argued  before  MITCHELL,  a  J.,  and 
DEAN,  FELL,  BROWN,  MESTREZAT, 
POTTER,  and  THOMPSON.  JJ. 

Edmund  G.  Butler  and  H.  A.  Fuller,  for  ap- 
pellant. James  L.  Morris  and  Woodward, 
Darling  &  Woodward,  for  appellee. 
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BROWN,  3.  Tl^e  premises  of  tbe  appel- 
lant, the  proprietor  of  a  china  store  in  the 
borough  of  Nantlcok^  were  lighted  by  elec- 
tricity. The  electric  light  was  furnished  by 
the  appellee,  an  electric  light  company.  It 
had  wired  the  store  and  cellar  of  the  plaintifll, 
furnished  the  electric  lamps,  and  made  and 
maintained  the  connections.  On  the  evening 
of  August  19,  1898,  be  went  Into  his  cellar 
to  show  goods  to  a  customer,  and,  while 
haudlii^.  In  the  usual  way,  an  ordinary  in- 
candescent light  bulb,  suspended  from  the 
ceiling  by  a  0exible  extension  cord*  was 
severely  shocked  and  seriously  injured. 
From  the  facts  submitted,  it  appeared  that 
when. he  was  shocked  the  electric  wires  on 
his  premises  were  charged  with  a  higher  volt- 
age than  they  should  have  carried,  but  the 
cause  of  this  was  not  shown  to  have  been 
any  specific  negligence  of  the  defendant 
Four  theories  were  advanced  as  to  what  the 
negligence  was,  and  four-  possible  causes  as- 
signed for  the  accident.  The  leame4  trial 
judge,  having  been  of  opinion  that  the  doc- 
trine of  res  ipsa  loquitur  did  not  apply,  and 
that  the  burden  of  showing  affirmatively  the 
cause  of  the  accident  was  upon  the  plaintiff, 
directed  the  entry  of  a  nonsuit  and  refused 
to  take  It  oft,  for  the  reason  that,  as  plaintiff 
tiad  not  shown  the  cause  of  the  accident,  the 
jury  would  bt^ve  had  to  guess  at  it  If  the 
case  had  been  submitted  to  them. 

Though  electricity  is  the  most  powerful 
and  dangerous  element  known  to  science,  it 
has  become  part  of  the  commercial,  indus- 
trial, business,  and  domestic  life  of  the 
world,  working  the  wonders  of  the  age.  It 
can  neither  be  seen  nor  heard,  and  is  as 
deadly  as  it  Is  invisible  and  silent;  but, 
though  such  are  its  qualities,  the  same 
science  that  discovered  It  can  control  It  In 
the  endless  variety  of  uses  to  which  It  has 
been  put,  and  neither  death  nor  danger  need 
be  encountered  from  it,  if  properly  guarded 
against  by  those  whose  duty  It  Is  to  have  It 
safely  conducted  to  the  points  at  which  it 
becomes  only  a  useful  and  harmless  agency. 
The  appellee  was  incorporated  for  the  pur- 
pose of  furnishing  light  by  electricity  to  the 
public  and  individuals  in  the  borough  of 
Nanticoke.  It  entered  into  a  contract'  with 
the  appellant  to  furnish  him  with  such  light, 
and  part  of  its  contract — ^the  Implied  part— ■ 
was  that  It  would  do  so  safely.  Apart  from 
any  representation  by  the  superintendent, 
who  assured  him,  according  to  his  testimony, 
that  the  electric  light  would  be  perfectly 
harmless,  as  there  "was  not  power  enough 
in  it  to  kill  a  mosquito,"  it  was  the  implied 
contract  between  the  appellant  and  the  com- 
pany that  It  would  supply  his  premises  with 
a  safe  electric  current  for  lighting  them  by 
lamps  which  it  furnished.  By  this  It  Is  not 
to  be  understood  that  the  company  became 
an  Insurer  to  its  patron  against  all  danger 
in  the  use  of  its  electrical  appliances  on  his 
premises,  but  simply  that  it  had  contracted 
.with  him  to  protect  him  from  Injury  by  ex- 


ercising the  highest  degree  of  care,  skill,  and 
diligence  In'  the  construction  and  maintenance 
of  its  plant  and  appliances.  In  Fitzgerald  v. 
Edison  Electric  Illuminating  Oo.,  200  Pa.  B40, 
50  Atl.  161,  86  Am.  St.  Rep.  732,  In  which 
a  painter  went  upon  the  roof  of  a  bouse 
In  the  lawful  exercise  of  his  business,  and 
was  killed  by  coming  into  contact  with  a 
defectively  Insulated  wire,  we  said,  through 
the  present  Chief  Justice:  "Wires  charged 
with  an  electric  current  may  be  harmless, 
or  they  may  be  In  the  highest  degree  dan- 
gerous. The  difference  In  this  respect  Is  not 
apparent  to  ordinary  observation,  and  the 
public,  therefore,  while  presumed  to  know 
that  danger  may  be  present,  are  not  bound 
^  know  its  degree  In  any  particular  case. 
The  company,  however,  which  uses  such  a 
dangerous  agent,  Is  bound  not  only  to  know 
the  extent  of  the  danger,  but  to  use  the  very 
highest  degree  of  care  practicable  to  avoid 
Injury  to  every  one  who  may  be  lawfully  In 
proximity  to  its  wires,  and  liable  to  come  ac- 
cidentally or  otherwise  in  contact  with  them. 
The  defendant,  in  accord  with  the  common 
practice  of  electric  companies,  recognized  this 
obligation  by  lusulatlng  its  dangerous  wire. 
But  the  duty  is  not  only  to  make  the  wire 
safe  by  proper  insulation,  but  to  keep  It  so 
by  constant  oversight  and  repair."  That  It 
Is  the  imperative  duty  of  an  electric  light 
company  to  perfectly  Insulate  its  wires  at 
all  points  where  persons  have  a  right  to  be, 
on  business  or  pleasure,  and  to  use  the  ut- 
piost  care  to  keep  the  Insulation  perfect,  has 
been  repeatedly  held  In  other  jurisdictions. 
Among  the  cases  announcing  this  rule  are 
Schweitzer  v.  Citizens'  E)ectrlc  Co.  (Ey.)  62 
d.  W.  830;  McLaughlin  t.  Louisville  lajlec- 
tric  Light  Co.,  100  Ky.  173,  37  S.  W.  851.  34 
L.  R.  A.  812;  Geisipann  v.  Mlssonrl-^idlson 
Electric  Co.,  173  Mo.  654,  73  S.  W.  654;  Lex- 
ington Railway  Co.  v.  Fain,  71  S.  W.  628 
(Court  of  Appeals  of  Kentucky).  But  when, 
as  here,  one  on  his  own  premises  handles 
an  electric  lamp  furnished  to  him  t?y  an 
electric  light  company  for  the  very  purpose 
of  being  handled  as  a  means  of  getting  light, 
the  high  standard  of  duty  required  of  the 
company  la  that  it  must.  In  the  operation  of 
its  plant,  protect  its  patrons  from  the  peril- 
ous current  which  is  the  basis  of  Its  busi- 
ness, by  doing  all  that  human  care,  skill,  and 
vigilance  can  suggest. 

When  the  foregoing  rule  is  observed  by  an 
electric  light  company,  the  presumption  Is 
that  no  such  injury  will  befall  Its  patrons  aa 
was  sustained  by  the  present  appellant;  but, 
on  the  other  hand,  when  such  injury  does  oc- 
cur, the  presumption  is  that  the  rule  had 
been  disregarded.  This  Is  manifestly  rea- 
sonable, for  it  Is  within  the  common  knowl- 
edge of  mankind,  and  therefore  a  matter  of 
judicial  notice,  that  electricity  can  be  safely 
conducted  and  used  as  an  agent  for  the  pro- 
duction of  light,  heat  or  power.  The  rule 
on  this  subject  Is  nowhere  more  clearly  stat- 
ed than  in  Scott  v.  London,  etc..  Dock  Co.,  3 
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Hurl.  &  C.  596:  "Where  the  thing  Is  shown 
to  be  under  the  management  of  the  defendant 
or  his  servants,  and  the  accident  is  such  as 
in  the  ordinary  course  of  thlugs  docs  not  hap- 
pen If  those  who  have  the  management  use 
proper  care,  It  affords  reasonable  evidence, 
in  the  absence  of  explanations  by  the  defend- 
ants, that  the  accident  arose  from  want  of 
care." 

To  say  that  one  injured  as  the  appellant 
was  cannot  recover  unless  he  aflBrmatlvely 
proves,  in  the  first  instance,  the  specific  act 
of  negligence  of  the  company  which  caused 
the  injuiy,  would  in  many  cases  be  a  denial 
of  a  right  to  recover  at  all,  no  matter  how 
negligent  the  cojppany  might  be.  Against 
patent  dangers,  or  against  those  as  to  which 
he  may  have  been  warned,  the  user  of  elec- 
tricity must,  of  course,  guard  himself,  and  if 
he  dallies  with  them — taking  hold,  by  way  of 
illustration,  of  an  appliance  emitting  sparks, 
or  handling  an  uninsulated  wire  after  hav- 
ing been  warned  not  to  do  so — he  voluntarily 
places  himself  in  peril,  and  cannot  recover, 
If  injured;  but  when,  as  here,  no  danger  was 
seen,  and  there  was  no  reason  to  think  it  was 
lurking  in  the  company's  appliances,  its  pa- 
tron took  the  lamp  in  his  hand,  and  was  se- 
verely shocked  dnd  injured,  the  only  reason- 
able presumption  instantly  is  that  something 
was  wrong,  over  which  the  company  had  ex- 
clusive control.  The  user  of  electricity, 
though  having  knowledge  of  its  dangerous 
character,  has  no  knowledge  of  how  this  dan- 
ger can  be  controlled.  He  relies  upon  the 
company  to  control  it,  and  when  this  appel- 
lant took  the  lamp  in  his  hand  he  had  a  right 
to  do  so  without  a  thought  that  it  had  not 
been  controlled.  What  did  he  know  of  what  it 
was  necessary  for  the  company  to  do,  as  a 
dealer  in  electricity,  to  protect  Its  customers 
from  the  danger  of  its  commodity?  He  is 
not  presumed  to  know  anything.  As  a  rale, 
the  man  who  takes  in  his  band  an  electrie 
lamp  or  telephone  receiver,  starts  an  electric 
fan,  or  uses  any  other  appliance  which  he 
has  a  right  to  use  under  his  contract  with 
an  electric  company,  is  helpless  if  the  invisi- 
ble and  dangerous  current  has  not  been  prop- 
erly controlled  by  the  company's  officers  and 
employes,  who  are  conclusively  presumed  to 
know  how  to  control  it 

One  of  the  cases  cited  by  appellant  In  sup- 
port of  his  contention  that  there  was  a  pre- 
sumption of  appellee's  negligence,  which  it 
was  t)ound  to  rebut.  Is  Alton  Railway  &  Il- 
luminating Co.  V.  Pouldfl,  81  111.  App.  322. 
There  the  wife  of  the  plaintiff  below  went 
into  a  cellar  to  turn  on  an  electric  light,  and, 
on  taking  hold  of  the  lamp,  received  a  shock 
and  was  killed.  At  the  trial  the  plaintiff  did 
not  show  by  any  specific  evidence  how  the 
increased  voltage  that  caused  bis  wife's 
death  had  got  on  the  wire.  In  affirming  the 
judgment  on  the  verdict  in  his  favor,  the 
court  said:  "When  appellant  wired  the 
basement  or  cellar  of  appellee's  house,  and 
agreed  to  furnish  him  light  for  hire,  it  well 


knew  it  was  dealing  in  an  element  that,  de- 
livered in  a  current  of  high  voltage,  such  as 
was  carried  on  its  primary  wires,  was  almost 
certain  to  bring  death  to  the  person  who 
turned  on  the  lamp,  if  there  was  a  ground 
of  the  current  on  the  circuit;  hence  the  law 
imposes  upon  it  the  duty  to  exercise  a  high 
degree  of  care  and  skill  in  the  delivery  of 
the  element  It  had  contracted  for.  If  the  in- 
jury itself  furnishes,  a  presumption  of  negli- 
gence, so  as  to  require  the  defendant  to  show 
by  evidence  that  it  has  been  guilty  of  no  neg- 
ligence that  caused  it,  then  it  logically  fol- 
lows that  all  that  is  necessary  to  be  averred 
in  the  declaration  to  entitle  the  plaintiff  to 
recover  is  the  agreement,  a  negligent  breach 
of  it,  and  the  result;  also  that  the  plaintiff 
has  not  by  any  neglect  on  his  part  contribut- 
ed to  the  result"  There  are  a  number  of 
cases  upon  which  the  appellant  could  place 
greater  reliance  as  to  the  high  degree  of  care 
required  of  an  electric  light  company,  and  as 
to  the  presumption  of  negligence  in  case  of 
Injury  to  its  patrons  in  the  ordinary  use  of 
its  appliances,  but  reference  will  be  made  to 
only  two  of  them: 

In  Denver  Consolidated  Electric  Co.  ▼. 
Lawrence,  73  Pac.  39  (Supreme  Court  of  Col- 
orado), which  was  an  action  against  the  com- 
pany for  injuries  caused  by  an  electric  shot^ 
to  plaintiff  while  turning  on  a  light  In  his 
home,  in  holding  that  it  was  proper  to  charge 
that  the  plaintiff  was  not  required  to  point 
Out  the  specific  negligence  which  caused  the 
accident,  the  court  said:  "Ordinarily  the  al- 
legations of  duty  and  a  breach  thereof  are 
not  sufficient,  but,  if  the  duty  results  from 
the  facts  stated,  then  the  allegations  of  duty 
may  be  discarded  as  surplusage,  and  the 
complaint  held  to  be  sufficient  If  the  alle- 
gations of  the  complaint  concerning  the  rela- 
tionship of  the  parties  and  the  character  of 
the  injuries  received  make  out  a  prima  facie 
case  of  liability,  then  the  complaint  is  good 
as  against  a  general  demurrer.  We  think 
the  complaint  does,  from  the  very  character 
of  the  accident  as  set  forth  therein,  call  upon 
the  defendant  to  make  defense  to  the  case  of 
negligence  in  supplying  electricity  to  the  res- 
idence, which  the  facts,  as  charged,  make 
out.  The  business  of  the  defendant  Is  that 
of  selling  electricity  to  the  people  of  Denver 
— a  business  so  fraught  with  peril  to  the 
public  that  the  highest  degree  of  care  which 
skill  and  foresight  can  obtain,  consistent 
with  the  practical  conduct  of  its  affairs  un- 
der the  known  methods  and  present  state  of 
Its  particular  art,  is  demanded.  Denver  Con- 
solidated Electric  Co.  t.  Simpson,  21  Colo. 
371,  41  Pac.  499,  31  L.  R.  A.  666.  The  plato- 
tiff,  while  attempting  to  do  that  which  every 
patron  of  the  company  must  do  to  make  use 
of  the  electric  light,  received  into  his  body  a 
current  of  electricity,  burning  his  hands  and 
feet  and  permanently  injuring  him.  Such 
injuries  are  not,  under  ordinary  drcnm- 
stauces,  received  by  persons  who  turn  on  an 
incandescent  lamp,  if  the  company  supplying 
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the  carrent  baa  not  been  negligent  The  de- 
fendant, when  It  contracted  with  the  father 
of  the  plaintiff  to  sell  electricity  for  light, 
contracted  to  keep  Its  plant  and  appliances 
is  sncb  condition  that  no  greater  volume  of 
electricity  would  be  carried  into  the  bouse 
than  was  necessary  for  Its  proper  lighting. 
The  Quantity  of  electricity  required  for  light- 
ing purposes  in  residences  is  not  sufficient,  if 
it  pass  through  the  body,  to  cause  tbe  in- 
juries described  by  the  plaintiff  In  bis  com- 
plaint. It  follows,  therefore,  that  tbe  plain- 
tiff must  bare  received  a  very  much  greater 
quantity  of  electricity  than  the  company  con- 
tracted to  supply.  The  court  therefore  did 
not  err  In  overruling  the  demurrer  to  the 
complaint,  nor  in  overruling  the  objections 
to  the  introduction  of  testimony.  The  com- 
pany insists  that  It  Is  not  an  insurer,  and 
that  Its  obligation  Is  that  of  using  ordinary 
care.  We  are  not  prepared  to  say  that  it  is 
an  insurer,  but  the  patrons  of  tbe  company 
have  the  right  to  presume  that  they  will  not 
be  Injured  in  attempting  to  use  that  which 
tbe  company  sells,  and  that  It  will  do  all 
that  human  care,  vigilance,  and  foresight 
can  reasonably  do,  consistent  with  the  prac- 
tical operation  of  Its  plant,  to  protect  those 
who  use  its  electric  light" 

Tbe  other  case  Is  Royal  Electric  Co.  v. 
Heve,  Rapports  Judiciares  de  Quebec,  11 
Banc  Rol,  43%  Tbe  facts  in  that  case  are 
singularly  analogous  to  those  in  the  present 
one;  and  there,  as  here,  on  tbe  trial,  different 
theories  were  advanced  as  to  the  specific  neg- 
ligence of  the  company  which  caused  the  in- 
jury. One  was  accepted  by  the  court  below 
as  correct  but  the  appellate  court  thought 
another  more  probable.  The  case,  however, 
was  disposed  of  without  regard  to  either; 
Uall,  J.,  delivering  the  judgment  of  the  Court 
of  King's  Bench,  saying:  "But  in  my  opinion. 
It  is  a  matter  of  indifference,  legally  speak- 
ing, where  this  current  originated.  Tbe  ap- 
pellants should  be  held  responsible  for  it  un- 
der any  circumstances.  They  deal  In  a  com- 
modity of  a  recognized  dangerous  character, 
tbe  control  of  which  Is  a  matter  of  tectmlcal 
knowledge  and  experience,  and  entirely  un- 
comprehended  by  the  general  public.  When 
a  company  like  the  appellants'  organized  un- 
der the  name  of  an  electric  company,  hold 
themselves  out  to  the  public  as  dealers  in 
and  suppliers  of  that  commodity,  for  gain, 
and  make  contracts  with  private  individuals 
for  furnishing  light  or  power  over  a  system 
constructed  and  controlled  by  themselves,  tbey 
are  bound  to  deliver  it  in  a  form  and  under 
conditions  of  safety  for  the  person  and  prop- 
erty for  whose  use  tbe  company  cliarge  and 
receive  compensation;  and  they  are  also 
bound,  in  tbe  discharge  of  their  part  of  the 
contract  to  a  supervision  and  diligence  pro- 
portionate to  the  peculiar  character  and  dan- 
ger of  tbe  commodity  in  which  they  deal. 
In  tbe  case  under  consideration,  the  electric 
company  not  only  bad  stipulated,  but  had 
exercised  tbe  right  of  supervision  of  their 


system  within  tbe  premises  of  the  deceased. 
As  to  that  portion  of  tbe  system  outside  of 
bis  premises,  no  one  but  their  own  employes 
had  even  the  right  of  examination  or  inter- 
ference. If  their  transformer  was  defective, 
or  could  become  dangerous  from  the  moisture 
of  an  ordinary  rainstorm,  it  was  their  busi- 
ness to  have  discovered  and  removed  the 
cause  of  danger.  If  their  system  of  wiring 
came  wltb)n  an  inch  of  tbe  wire  of  another 
company — even  If  on  a  dead  wire — common 
prudence  would  have  suggested  their  Inter- 
ference, either  by  a  protest  against  tbe  other 
company,  or  by  the  removal  of  their  own 
wires,  while  it  is  in  evidence  that  the  prox- 
imity of  the  two  systems  had  existed  for 
mcmths  prior  to  this  accident  The  fact  that 
guy  wires  become,  from  accident,  live  wires 
of  tbe  most  dangerous  character,  is  one,  un- 
fortunately, of  too  frequent  occurrence  to  be 
overlooked  or  Ignored  in  tbe  exercise  of  the 
constant  supervision  which  an  electric  sys- 
tem exacts,  and  which  the  public  has  the 
right  to  enforce.  The  implied  contract  be- 
tween tbe  appellants  and  deceased  was  that 
they  should  supply  his  premises  with  a  safe 
electrical  current  for  lighting  purposes  by  the 
lamps  which  they  furnished.  They  failed  In 
this  respect  aud  In  the  use  of  their  lamp 
he  received  a  current  of  electricity  by  which 
be  was  Instantaneously  killed.  The  presump- 
tion Is  that  it  came  over  the  same  system 
and  from  the  same  source  as  that  by  which 
bis  ordinary  supply  was  delivered  to  liim  by 
appellants.  The  burden  of  proof  is  upon 
them  to  show  the  contrary.  This  they  have 
failed  to  do,  and  tbe  judgment  holding  them 
responsible  for  the  accident  should  be  con- 
firmed." To  these  utterances,  reason  re- 
sponds, and  they  must  therefore  be  the  law. 

The  prestunption  that  the  appellee  was 
u^ligent  is  not  conclusive.  Tbe  accident 
may  have  been  due  to  causes  over  which  it 
had  no  control,  and,  if  so,  not  being  an  in- 
surer, it  is  not  liable.  But  the  presumption 
is  that  It  was  blamable,  and  It  can  escape 
liability  for  appellant's  serious  injury  only 
by  persuading  a  jury  that  it  had  performed 
its  duties  as  we  have  here  defined  them. 

As  the  burden  was  upon  tbe  defendant  to 
show  that  It  had  not  been  negligent  the  last 
assignment  of  error  Is  sustained.  The  rest 
need  not  be  considered. 

Judgment  reversed  and  procedendo  award- 
ed. 

dMPa.  580) 

CROWB  ▼.  NANTICOKB  LIGHT  OO. 

(Supreme  Court  of  Pennsylvania.    Oct  10, 
1904.) 

nXOLIOxnCE— EUiCTBIO   UOBT  COKFANT— FBB- 

suiiPTions— nEOBEB  or  oabb— i:.ka8r  o* 

PLANT— QDESHOR   FOB  J17BT. 

1.  In  an  action  for  tbe  death  of  plaintiff's 
haaband,  caused  by  a  shodc  given  by  an  electric 
light  furnished  by  defendant  electric  light  com- 
pany, tbe  evidence  of  the  death  raises  a  pre* 
sumption  of  negligence  on  the  part  of  defendant 
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2.  In  an  action  against  an  electric  light  com- 
pany for  death  of  plaintilTa  intestate  while  as> 
Ing  an  electric  light,  it  was  error  to  charge 
that  the  company  was  only  bound  to  hare  such 
appliances  aa  were  in  common  use  at  the  time, 
and  not  the  most  modem  and  recent  ones. 

3.  Plaintiff  sued  an  electric  light  company  to 
recover  for  the  death  of  her  husband.  About 
two  months  prior  to  his  death,  defendant  had 
leased  its  property  to  another  company,  but 
the  lease  was  not  recorded  until  over  a  year 
and  a  half  after  execotion.  Plaintiff  had  no 
knowledge  of  such  lease  until  the  statutory  pe- 
riod within  which  she  was  entitled  to  sue  had 
expired.  Bills  for  lights  after  the  accident  had 
been  paid  by  plaintiff  to  a  cleric  at  defendant's 
office,  who  had  receipted  for  payment  in  de- 
fendant's name ;  and  defendant  had,  after  such 
accident,  remedied  defects  in  the  .house  of  an- 
other customer.  Held,  that  the  question  of  de- 
fendant's liability  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne Coimty. 

Action  by  Annie  Crowe  against  the  Nantl- 
coke  Light  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  FELL,  BROWN,  MESTREZAT, 
POTTEB,  and  THOMPSON,  JJ. 

Edraand  O.  Butler,  for  appellant  James 
(i.  Morris  and  John  M.  Oannan,  for  appellee. 

BROWN,  J.  On  the  erenlng  of  August  19, 
1898,  the  same  time  that  the  appellant  in 
the  preceding  case  (58  Atl.  1068)  was  Injured, 
rne  hnsbaud  of  this  appellant  was  shocked 
■JO  death  while  using  an  Incandescent  light 
furnished  by  the  same  company,  the  present 
appellee.  The  case  was  taken  from  the  jury 
by  the  learned  trial  Judge,  and  a  verdict  di- 
rected for  the  defendant.  In  his  charge  be 
inetrncted  them  that  the  burden  was  upon 
the  plaintiff  of  proving  the  specific  negli- 
gence of  the  defendant  which  caused  the 
death  of  her  husband,  and  stated  that  it  was 
not  bound  to  have  "an  equipment  or  plant 
containing  the  most  modern  and  recent  ap- 
pliances, but  only  such  as  were  in  common 
and  general  nse  at  that  time  for  like  pur- 
poses." In  these  instructions  there  was  er^ 
ror,  as  appears  from  what  we  have  said  in 
the  former  case,  and  need  not  repeat  here,  as 
to  the  burden  of  proof,  and  the  very  high  de- 
gree of  care,  skill,  and  diligence  required  of 
tbe  light  company  in  the  construction  and 
maintenance  of  its  plant  and  appliances  for 
the  purpose  of  furnishing  light  to  Its  cus- 
tomers. 

The  court  was  further  of  opinion  that  the 
People's  Electric  Light,  Heat  &  Power  Com- 
pany, as  lessee  of  the  appellee,  was  liable 
to  the  plaintiff,  If  there  was  any  negligence 
that  caused  her  husband's  death,  and  the  In- 
struction to  the  Jury,  in  directing  a  verdict 
for  the  defendant,  was  that  the  lessor  was 
not  liable  for  the  wrongful  acts  of  its  lessee. 
As  a  general  proposition,  this  was  undoubted- 
ly correct,  but,  under  the  evidence  showing 
that  the  contract  of  the  deceased  at  the  time 
be  was  killed  was  still  with  the  appellee  to 

^  2.  See  Electricity.  voL  U,  Cent.  Dig.  t  1- 


furnish  him  light;  that  In  tbe  very  month  of 
his  death  that  company,  upon  notlflcation  by 
another  customer  of  electrical  dlstnrbAnces, 
had  remedied  them  temporarily;  and  that 
bills  for  light  fnmished  in  August,  October 
and  November,  1898,  had  been  received  by 
the  appellant  from  the  appellee,  made  out 
to  her  as  the  debtor  to  it  as  the  creditor, 
payments  for  which  were  made  by  her  at 
its  office  to  Its  clerk,  who  receipted  for  the 
payments  in  its  name — ^it  was  not  for  the 
court,  but  for  the  Jury,  to  say  whether  the 
appellee  could  shelter  Itself  under  a  lease 
bearing  date  June  28>  1898,  but  which  was 
not  recorded  until  January  10,  1900,  of  which 
the  deceased  knew  nothing,  and  of  .which 
the  plaintiff  bad  no  notice  until  the  statutory 
period  within  which  she  was  botmd  to  bring 
her  action  had  expired. 

The  lltb,  X2th,  13th,  and  14tfa  assignments 
of  error  are  sustained. 

•Judgment  reversed  and  a  venire  facias  de 
novo  awarded. 

OM  Pa.  En> 
In  re  MIFFLINVILLB  BRIDGEL 
(Supreme  Court  of  Pennsylvania.      Oct  lOt 

1904.) 
EqniTT— nioHWAT  crossinos— PErrnoR  to 

BEOOLATE. 

J.  Where  a  bill  is  pending  in  equity  to  regu- 
late the  crossing  of  a  highway  over  a  railroad, 
and  there  are  several  distinct  parties  neces- 
sary to  the  litigation,  a  party  defendant  therein 
cannot  file  a  petition  under  Act  Jane  7,  1901 
(P.  L.  531),  to  regulate  the  crosaing. 

Appeal  from  Court  of  Common  Pleas,  Co- 
lumbia County. 

Petition  to  regulate  a  grade  crossing.  In 
the  matter  of  the  MlfflinviUe  Bridge.  From 
an  order  permitting  the  same^  defendant  ap- 
peals.   Reversed. 

Argued  before  MITCHELL,  a  J.,  and 
DEAN,  FELL,  MESTREZAT,  and  POTTER, 
JJ. 

H.  M.  Hinckley  and  L.  E.  Waller,  for  ap- 
pellant. Fred  Ikeier  and  T.  J.  TandersUce, 
for  appellees. 

DEAN,  J.  This  appeal  Is  a  decree  in  an 
issue  in  the  common  pleas,  on  the  law  side 
of  the  court,  involving  substantially  the 
same  facts  and  law  as  those  on  which  the  is- 
sue turned  in  No.  270,  January  term,  1903,  in 
equity.  Our  opinion  on  the  law  and  facts 
is  the  same  in  this  case  as  that  In  which 
76  have  handed  down  opinion  this  day  re- 
versing the  decree  of  the  court  lielow.  Penn- 
sylvania R.  Co.  V.  Bogert,  68  Atl.  100.  So 
far  as  the  record  shows,  this  petition  to  the 
common  pleas  was  wholly  useless.  It  was 
presented  in  the  court  below  the  19th  of  Sep- 
tember, 1903,  while  there  was  then  pending 
on  the  equity  side  of  the  court  a  bill  by  the 
railroad  company  raising  precisely  the  same 
questions,  filed  a  month  before,  which  had 
been  served  on  the  supervisors,  these  appel- 
lees.    The  inconvenience    of  the  statutory 
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Mmedy  when  the  rlgtats  of  bo  many  partleB 
■were  affected,  the  dUBculty'of  determining 
the  exact  extent  of  those  rights  on  a  petl- 
tlon  to  the  common  pleas,  moved  ns  to  sug- 
gest that  the  appellant  adopt  the  "more  plas- 
tic and  convenient  remedy  of  a  bill  In  equi- 
ty." It  adopted  our  suggestion,  filed  Its  bill, 
and  respondents  made  answer,  did  not  de- 
mur. JnrlBdlctldn  In  equity  then  attached. 
We  are  clearly  of  the  opinion  now,  after  a 
review  of  the  whole  case,  that  onr  sugges- 
tion, In  view  of  all  the  circumstances,  was 
a  proper  one,  and  this  second  proceeding  at 
law  merely  burdened  the  Issue  with  useless 
litigation,  and  that  the  petition  should  have 
been  dismissed. 

The  decree  of  the  court  below  is  reversed, 
and  petition  dismissed,  at  costs  of  appel- 
lees. 


(7a  N.  B.  6E) 

SHAW  V.  BfANCHESTBB  ST.  RT. 
(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   Oct.  4,  1904.) 

UASRB  AND   8BBV ANT— ASSUMPTION   OF  BISK— 

WBONortJi.  ACT  or  fbllow  servant. 

l.A  vtreet  car  conductor,  who  continues  In 
service  knowing  of  the  company's  failure  to  pro- 
vide fi-  sufficient  number  of  cars  to  accommoaate 
the  business,  assumes  the  risks  incident  to  the 
service. 

2.  Where  a  street  car  was  found  defective  and 
marked  for  repairs  by  the  proper  inspector,  the 
company  is  not  liable  to  a  condnctor  for  inju- 
ries resulting  from  the  car  starter  Ignoring  the 
mark  for  repairs  and  sending  the  car  out  for 
service,  such  act  being  the  negligence  of  a  fellow 
servant. 

Exceptions  from  Superior  Court,  Hillsboi> 
oogh  County;   Peaslee,  Judge. 

Action  by  Eugene  H.  Shaw  against  the 
Manchester  Street  Railway.  Plaintifl  bad 
Judgment,  and  defendant  brings  exceptions. 
Exceptions  sustained. 

The  evidence  tended  to  prove  the  following 
facts:  On  Sunday,  October  10,  1807,  the 
plaintiff  was  condnctor  upon  the  forward  one 
of  two  cars  passing  in  a  northerly  direction 
over  the  defendants'  railway  in  Blm  street, 
Manchester,  between  the  transfer  station  and 
the  foot  of  Manchester  street.  The  car  stop- 
ped to  allow  a  passenger  to  alight,  and  was 
run  Into  by  the  rear  car — an  open  one— In 
consequence  of  the  motortnan's  inaUlity  to 
seasonably  stop  because  of  a  defect  In  the 
brake  staff  at  the  forward  end  of  the  rear 
car.  The  pl&lhtiff  was  Injnred  by  the  col- 
lision. The  defendants  had  a  master  me- 
chanic!, whnte  duties  were  "to  se6  that  re- 
palri  were  properly  done;  cars  safe  to  put 
on  the  street."  If  a  car  became  disabled,  it 
was  reported  to  him  or  at  the  office  by  the 
condnctor.  A  general  inspection  of  cars  was 
made  at  night  by  car  Inspectors  acting  under 
the  master  mechanic.  If  they  discovered  de- 
fects In  a  car  which  they  were  unable  to  re- 
pair th^mselv^s,  they  placed  upon  it  a  tag 

fL  See  Master  anil   Servaat,  voL  U,  CenL  Dig. 
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bearing  the  words,  "To  be  left  in."  and  left 
a  report  of  the  fact  on  the  master  mechan- 
ic's desk.    The  tag  Indicated  that  the  car 
was  to  be  left  In  for  repairs.    The  defend- 
ants also  had  a  car  starter  and  street  Inject- 
or, whose  duty  it  Was  to  select,  put  out,  and 
start  cars  from  the  car  bam  on  the  different 
lines  at  the  proper  times,  and  to  see  that  the 
cars  were  all  running,  or  the  men  attending 
to  their  duties.    He   had  no  authority  to 
start  a  car  that  was  tagged  for  repairs.    The 
defendants  were  short  of  open  cars  for  use 
on  Sundays  and  holidays,  and  the  plaintiff 
well  knew  the  fact.    The  defect  In  the  brake 
staff  of  the  rear  car  was  discovered  the  night 
before  the  accident,  and  a  tag,  "To  be  left 
In,"  was  placed  upon  It.    The  car  starter  saw 
the  tag,  but  because  there  were  no  other  ears 
to  accommodate  the  Sunday  travel,  he  start- 
ed the  defective  one  for  a  trip  upon  the 
"Lake  circuit,"  Intending  that  it  should  go 
from  the  car  bam  to  Manchester  street  (a 
short  distance)  with  the  end  having  the  de- 
fective staff  forward.    From  the  latter  point 
{  the  other  end  of  the  car  wonld  be  forward 
1  throughout  the  entire  route.    It  Would  be 
I  unnecessary  to  use  the  defective  appliance, 
j  and  consequently  the  car  would  be  safe  and 
I  suitable  for  the  trip.    If  the  car  had  proceed- 
'  ed  directly  from  the  car  bam  to  Manchester 
I  street,  there  would  have  been  no  possibility 
j  of  an  accident  of  the  kind  which  occurred,  as 
i  there  were  no  other  cars  upon  that  portion 
j  of  track  at  the  time;  but  in  consequence  of 
j  a  misunderstanding  of  orders  by  the  men  In 
I  charge  of  the  car  It  waiS  placed  on  a  wrong 
track  at  first,  end  time  consumed  in  correct- 
ing the  mistake  brought  It  In  the  rear  of  the 
plaintiff's  car,  which  was  upon  Its  regular 
trip.    The  car  starter,  seeing  that  the  car 
was  upon  the  wrong  track,  directed  that  it 
should  be  transferred  to  the  track  Intended, 
or  assisted  In  making  the  transfer. 

Burnham,  Brown,  Jones  &  Warren,  for 
I  plaintiff.    Oliver  E.  Branch,  for  defendant. 

CHASE,  J.  The  defendants'  failure  to  pro- . 
vide  a  sufficient  number  of  open  cars  for  the 
accommodation  of  their  business  would  not 
entitle  the  plaintiff  to  a  Judgment  in  his  fa- 
vor, even  If  It  were  found  that  the  deficiency 
was  the  proximate  cause  of  his  Injury;  for, 
well  knowing  of  such  failure,  he  voluntarily 
continued  in  the  service,  and  thereby  as- 
sumed the  risk  of  injury  from  that  cause. 
Collins  V.  Car  Co.,  68  N.  H.  196,  38  Atl.  1047; 
Burnham  v.  Railroad,  68  N.  H.  567,  44  Atl. 
750;  Young  v.  Railroad,  69  N.  H.  356,  41  Atl. 
268;   Murphy  v.  Railway  (N.  H.)  58  Atl.  835. 

The  only  other  negligence  alleged  is  that  of 
the  car  starter  In  sending  the  defective  car 
over  the  road  behind  the  car  on  which  the 
plaintiff  was  employed.  To  render  the  de- 
fendants liable  to  the  plaintiff  for  this  neg- 
ligence, It  must  appear  that  the  car  starter 
was  acting  In  the  performance  of  a  nondele- 
gable duty  owed  by  the  defendants  to  the 
plaintiff;    or,  in  other  words,  that  his  ac*: 
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was  essentially  a  master's  act,  as  distin- 
guished from  a  servant's  act.  One  of  tbe  de- 
fendants' nondelegable  duties  was  to  exer- 
cize ordinary  care  In  maintaining  tbelr  cars 
in  suitable  repair  for  tbe  uses  to  be  made  of 
tbem.  They  attempted  to  perform  this  duty 
througb  tbe  agency  of  the  master  mechanic 
and  employes  acting  under  bis  direction. 
Tbe  car  starter  was  not  Intrusted  with  the 
exercise  of  any  portion  of  their  discretion  re- 
lating to  tbe  provision  of  cars,  or  the  mainte- 
nance of  tbem  in  suitable  repair,  or  tbe  deter- 
mination of  tbe  question  whether  cars  were 
suitable  for  use.  He  bad  nothing  whatever 
to  do  wltb  these  matters.  His  duty  was  to 
superintend  tbe  use  of  cars  that  the  defend- 
ants furnished  for  use.  The  performance  of 
It  began  where  the  performance  of  the  non- 
delegable duty  of  the  defendants  ended. 
There  was  no  evidence  tending  to  ebow  tbe 
existence  of  a  custom  of  sending  cars  over 
tbe  rpad  that  were  tagged  for  repairs.  So 
far  as  appears,  this  was  tbe  only  instance  of 
tbe  kind  within  the  history  of  tbe  defend- 
ants' business.  There  Is,  therefore,  no 
ground  for  claiming  that  the  car  starter  had 
authority  for  Ills  act  by  implication.  Fur- 
thermore, all  tbe  evidence  tends  to  prove  that 
there  was  no  negligence  on  tbe  part  of  the 
■  defendants  in  the  performance  of  tbe  duty 
under  consideration.  Tbe  defect  in  the  brake 
staff  was  seasonably  discovered  by  their 
Agents  or  servants.  The  car  was  withdravni 
from  service  for  the  time  being  for  tbe  pur- 
pose of  making  the  needed  repairs,  and  suffi- 
cient notice  of  the  fact  was  given.  The  case 
in  this  respect  differs  so  materially  from 
Rodney,  v.  Railway,  127  Mo.  676,  28  S.  W. 
887,  30  S.  W.  150,  cited  by  the  plaintiff,  that. 
If  tbe  law  of  Missouri  relating  to  master  and 
servant  were  like  that  of  this  state,  tbe  case 
would  be  an  authority  Inferentiaily  In  favor 
of  tbe  defendants,  rather  than  the  plalntUf. 
It  Is  not,  and  cannot  with  reason  be,  asserted 
that  there  was  any  want  of  ordinary  care  in 
these  acts;  nor  can  it  be  reasonably  assert- 
ed that  there  was  unreasonable  delay  in  mak- 
ing tbe  repairs.  If  the  defect  bad  not  been 
discovered,  or,  being  discovered,  the  car  bad 
not  been  withdrawn  from  service,  the  ques- 
tion would  present  a  very  different  aspect 

But  tbe  plaintiff  says  these  acts  were  not 
a  full  performance  of  the  defendants'  duty; 
that  the  duty  included  an  obligation  that 
they  personally  should  see  to  It  that  the  de- 
fective car  did  not  go  Into  tbe  hands  of  their 
employes  for  use.  This  position  Is  not  ten- 
able. As  before  suggested,  the  master's  full 
duty  consists  In  the  exercise  of  care  in  pro- 
viding suitable  InBtrumentalitles  and  main- 
taining them  in  a  suitable  state  of  repair. 
Tbe  servant's  duty  relates  to  the  use  of  the 
Instrumentalities  furnished.  "The  line  of  de- 
marcation here  between  the  absolute  duty  of 
the  master  and  tbe  duty  of  tbe  servants  is 
the  line  that  separates  tbe  work  of  construc- 
tion, preparation,  and  preservation,  from  tbe 
work  of  operation."    St  Louis,  etc.,  B.  B.  T. 


Needbam,  63  Fed.  107,  11  0.  C.  A.  56,  25  L. 
B.  A.  833.  TlK  car  starter's  act  of  sending 
a  car  out  cannot  reasonbly  be  classed  as 
work  of  construction,  preparation,  or  repair. 
It  requires  no  exercise  of  tbe  master's  dis- 
cretion In  respect  to  these  matters.  Where 
several  cars  are  furnished  for  use,  the  desig- 
nating of  one  for  a  particular  trip — ^wben,  as 
in  this  case,  tbe  act  does  not  include  a  detet^ 
mlnation  respecting  Its  suitableness  for  use 
— is  simply  one  step  in  the  use  of  tbe  car  for 
that  trip.  It  is  in  no  sense  a  preparation  of 
tbe  car  for  use.  The  act  does  not  differ  tn 
inherent  character  from  tbe  acts  of  the  mo- 
torman  in  putting  on  and  shutting  off  the 
power,  or  In  setting  and  releasing  brakes.  It 
is  a  detail  In  the  use  of  tbe  Instrumentailty, 
not  in  tbe  provision  of  Instrumentalities,  or 
in  tbelr  maintenance  in  a  suitable  condition 
for  use.  Labatt,  M.  &  S.  §§  603,  621.  Tbe 
fact  that  the  act  in  this  Instance  was  unau- 
thorized does  not  change  its  inherent  char- 
acter; rather  it  tends  to  disclose  Its  charac- 
ter. Authority  to  put  such  a  car  to  use 
would  include  authority  to  exercise  the  de- 
fendants' discretion  in  deciding  upon  its 
suitableness  for  use  under  tbe  drcnmstances. 
On  the  other  hand,  absence  of  antbority  to 
use  shows  want  of  authority  to  represent 
tbe  master  in  the  only  particular  which  dis- 
tinguishes the  act  as  masterful.  If  the  de- 
fect In  the  car  had  not  been  discovered,  or 
If  it  bad  not  been  withdrawn  from  service, 
or  the  car  starter  bad  bad  antbority  to  use 
it,  the  negligence  of  the  act  in  sending  the 
car  out  would  be  chargeable  to  the  defend- 
ants, not  merely  because  of  the  designation 
of  tbe  car  for  use,  but  because  of  the  failure 
to  use  reasonable  care  in  keeping  the  car  in 
suitable  repair.  Tbe  car,  at  the  time  it  was 
s6nt  out,  was  not  an  instrumentality  fur- 
nished by  tbe  defendants  for  use  In  their 
business,  and  for  the  time  being  they  owed 
the  plaintiff  no  duty  with  respect  to  its  con- 
dition. The  car  starter's  act  was  not  that  of 
a  servant  acting  within  tbe  scope  of  bis  an- 
tbority, but  the  act  of  a  mere  volunteer  hav- 
ing no  authority  whatever.  See  McGill  t. 
Oranite  Co.,  70  N.  H.  125,  128,  46  Atl.  684.  85 
Am.  St  Bep.  618;  Tnrley  v.  BaUroad,  70  N. 
H.  348,  47  Atl.  261;  Andrews  v.  Green,  62  N. 
H.  436;  Durgin  v.  Munson,  9  Allen,  396,  85 
Am.  Dec.  770.  It  closely  resembles  tbe  acts 
of  servants  who  put  tools  furnished  them  by 
the  master  to  uses  for  which  tbey  were  not 
intended,  Toung  v.  Bailroad,  69  N.  H.  356, 
41  Ati.  268;  Morrison  v.  Fibre  Co.,  70  N.  H. 
406,  47  Atl.  412,  85  Am.  St  Bep.  634.  The 
defendants  are  no  more  responsible  for  it 
than  they  would  be  for  a  like  act  by  one  of 
their  conductors  or  motormen,  or  by  a  mere 
stranger. 

Tbe  Insufficiency  In  tbe  supply  of  cars  did 
not  change  the  character  of  tbe  car  starter's 
act  from  that  of  a  servant  to  that  of  a  mas- 
ter. As  before  remarked,  be  had  no  au- 
thority to  supply  the  deficiency.  After  the 
defendants  withdrew  the  car  from  service. 
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the  extent  of  their  business  was  limited  by 
the  faculties  they  had  left  for  doing  business. 
The  situation  was  as  If  the  defective  car  had 
no  existence.  They  were  under  no  obliga- 
tion to  the  plaintiff  or  the  public  to  continue 
the  car  in  use.  They  were  not  bound  to  car- 
ry all  passengers  the  Instant  they  presented 
themselves.  If  they  famished  reasonable  fa- 
cilities and  received  passengers  without  dis- 
crimination so  long  as  they  had  room  to  ac- 
commodate passengers,  they  fulfilled  their 
duty  as  common  carriers.  Bennett  y.  Dut- 
ton,  10  N.  H.  481.  The  car  starter  certainly 
had  no  authority  to  enlarge  their  business. 
Any  attempt  of  his  in  that  direction  would  be 
his  act,  and  not  that  of  the  defendants. 

The  plaintiff  does  not  allege  tliat  his  injury 
was  due  to  a  failure  of  the  defendants  to 
make  and  promulgate  reasonable  rules  for  the 
government  of  their  employes  in  their  busi- 
ness. He  could  not  reasonably  take  this  posi- 
tion, for,  as  before  remarked,  the  evidence  in- 
dubitably shows  that  the  defect  was  season- 
ably discovered,  and  reasonable  precautions 
were  taken  to  prevent  the  employes  from  in- 
Jury  by  it. 

Nor  did  the  negligence  alleged  consist  of  a 
careless  exercise  of  the  defendants'  discre- 
tion in  fixing  times  for  the  movement  of  cars 
over  the  road.  It  was  not  the  sending  of  a 
car  over  the  road  in  the  rear  of  the  car  on 
which  the  plaintiff  was  employed  that  caused 
his  injury,  but  the  use  of  a  defective  car. 
The  recent  case  of  Wallace  v.  Railroad,  12 
N.  H.  604,  57  Atl.  913,  furnishes  no  support 
for  a  Judgment  in  the  plaintiff's  favor. 

The  facts  reported  do  not  tend  to  prove 
want  of  care  on  the  part  of  the  defendants 
in  the  performance  of  any  nondelegable  duty 
which  they  owed  to  the  plaintiff,  but  only 
want  of  care  on  the  part  of  a  fellow  servant 
The  plaintiff  assumed  the  risk  of  injury  from 
such  negligence  when  he  entered  the  defend- 
ants' employ,  and  he  has  no  ground  of  action 
against  them  therefor. 

Exception  sustained;  verdict  set  aside; 
Judgment  for  the  defendants.    All  concurred. 


(67  N.  J.  E.  22S) 

SHUTTS  T.  UNITED  BOX  BOARD  &  PA- 
PER CO.  et  aL 

(Conrt  of  Chancery  of  New  Jersey.     Oct  16, 
1904.) 

BIIX  IK  EQUTTT— PABTIB»— irtTLTirABIOUBNESB. 

1.  A  written  agreement  was  made  between 
bankers,  as  promoters,  and  a  nnmber  of  manu- 
facturers of  paper  goods,  as  vendors,  for  the 
organization  of  a  corporation,  to  wliich  the  prop- 
erties of  the  vendors  should  be  conveyed,  fixing 
the  rights  of  all  the  parties.  A  secret  agreement 
was  aubseqaently  made  by  the  promoters  with  a 
part  of  the  vendors,  which  gave  the  latter  an  ad- 
vantage and  profit  over  the  other  vendors.  Held, 
that  a  bill  for  an  accounting  of  snch  profits  by 
one  of  the  vendors,  a  party  to  the  first  agree- 
ment only,  was  not  subject  to  demurrer  for  mul- 
tifariousness for  making  all  the  vendors  with 
whom  the  secret  agreement  was  made,  parties 
together  with  the  corporation  and  the  promoters. 


Action  by  John  A.  Shntts  against  Oie  Unit- 
ed Box  Board  &  Paper  Company  and  others. 
Heard  on  demurrer  to  bill.  Demurrer  over- 
ruled. 

Griggs  &  Harding,  for  complainant.  J.  R 
Howell,  for  defendants. 

BMERY,  v.  G.  This  l8  a  demurrer  to  a 
bill  wlilch  discloses  the  following  substan- 
tial facts:  Dean  &  Shibley,  bankers,  as  pro- 
moters, made  a  written  agreement  with  26 
persons  or  corporations  who  are  engaged  in 
the  manufacture  of  paper  goods,  as  vendors, 
for  the  organization  of  a  corporation  to  which 
the  properties  of  the  vendors  were  to  be  con- 
veyed. The  agreement  fixed  the  method  of 
ascertaining  the  values  of  the  several  prop- 
erties, Including  an  appraisal  and  arbitration, 
and  also  the  metliod  of  payment,  which  was 
to  be  by  preferred  and  common  stock  (in  spe- 
cific proportions)  of  the  new  corporation  to 
the  amount  of  the  valuation.  The  new  com- 
pany was  to  be  protected  against  mortgage 
liens  and  incumbrances  on  the  properties  of 
any  of  the  vendors  by  the  d^iosit  of  prefer- 
red stock  Issued  to  the  vendor,  amounting  to 
110  per  cent  of  the  debt;  and  working  capital 
was  provided  for  the  new  corporation  by  an 
agreement  that  each  vendor  was  to  subscribe 
for  preferred  stock  equal  to  10  per  cent  of 
the  valnatlon  of  its  tangible  property,  as  fix- 
ed under  the  agreement  The  bankers  were 
to  procure  the  organization  of  a  company, 
with  authority  to  complete  the  pmrchases  and 
the  Issuance  of  stock  under  the  agreement; 
and,  upon  delivery  to  them  by  the  corpora- 
tion of  the  certificates  of  stock,  which  were 
to  be  issued  in  the  names  of  the  several  ven- 
dors, they  were  to  deliver  to  the  several  ven- 
dors the  amounts  to  which  they  were  enti- 
tled under  the  agreement  The  agreement  ex- 
pressly recited  in  the  preamble  that  the  cor- 
poration was  to  be  organized  to  carry  out  the 
plan  of  the  agreement  and  that  the  parties 
signing  the  agreement  "mutually  covenant 
and  agree  with  one  another";  it  being  un- 
derstood tiiat  the  agreement  was  binding  and 
op«ratiTe  "as  between  each  of  the  vendors 
and  tiie  bankers,  and  also  as  between  the  sev- 
eral vendors."  The  agreement  was  to  take 
effect  as  of  Jannary  1,  1902,  at  wliicb  date 
ralnations  were  considered  to  be  made.  The 
new  company  was  organized  on  May  28, 1902, 
with  a  capital  stodc  of  11,000,000;  and  a 
board  of  directors,  charged  by  the  bill  to  be 
a  "dnmmy  board,"  under  the  control  of  the 
promoters,  on  July  23,  1902,  Increased  the 
capital  stock  to  $28,967,400—114,940,900  being 
preferred  and  $14,018,600  being  common 
stock.  This  increase  of  the  stock  was  made 
for  the  purpose  of  carrying  oat  the  vendors' 
agreement  On  July  24,  1002,  complainant 
signed  the  vendors'  agreement  having  been 
assured  that  24  other  vendors  had  also  sign- 
ed it  and,  relying  on  the  execution  of  tills 
vendors  agreement  conveyed  his  plant  to  the 
company,  receiTlng  therefor  shares  of  stock 
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under  tbe  agreement — 118,903  In  preferred 
and  $23,794  In  common  stock.  Complainant's 
bill  charges  tbat  Dean  &  Shibley  had  pre- 
viously entered  into  secret  private  agree- 
ments with  14  of  these  vendors,  securing  to 
each  of  them,  by  separate  agreement,  terms 
of  purchase  different  from  the  general  ven- 
dors' agreement,  and  more  favorable.  One 
of  these  agreements — that  with  the  defend- 
ants McEwan  Bros.  Co. — is  set  out  in  the 
bllL  It  is  date4  January  2,  1902,  the  date  of 
the  original  vendors'  agreement;  recites  the 
execution  of  tbat  agreement,  which  is  called 
the  "principal  agreement";  declares  that  it 
does  not  express  the  entire  contract  between 
the  parties;  and  agrees  that  this  principal 
agreement  shall  be  carried  out  only  as  modi- 
fled  by  tbe  second  agreement  This  agree- 
ment then  fixes  the  price  which  these  vendors 
are  to  receive  for  the  conveyance  of  tbe  prop- 
erties, of  $875,000  in  preferred  stock  and 
$300,000  in  cash,  to  be  paid  by  Dean  ft  Sblb- 
ley  on  tbe  delivery  of  tbe  conveyance;  and 
tbe  bankers  agreed  to  pay  $300,000  in  cash 
for  all  the  stock,  preferred  and  common.  Is- 
sued In  excess  of  $375,000  preferred  stock, 
and  the  bankers  also  assumed  the  obligation 
of  the  vendors  to  subscribe  for  the  preferred 
stock  to  be  issued  for  working  capital.  Tbe 
secret  contracts  made  with  the  IS  other  ven- 
dors are  alleged  to  be  similar  to  the  McBwan 
contract,  and  to  be,  in  form,  contracts  with 
Dean  &  Shibley  to  purchase  certain  amounts 
of  stock  from  each  of  these  vendors.  On 
July  24,  1902,  according  to  tbe  bUl,  and  be- 
fore tbe  transfer  by  any  of  tbe  vendors  to 
tbe  corporatioq,  the  board  of  directors  passed 
a  resolution  assuming  on  tbe  part  of  the  new 
company  all  of  these  contracts  of  Dean  ft 
Shibley  for  tbe  purchase  of  tbe  stock  of  the 
company,  amounting  in  tbe  aggregate  to  $2,- 
527,943.85,  and  issued  promissory  notes  oic 
tbe  corporation  to  tbe  several  vendors  for 
this  aggregate  amount  The  notes  were  made 
directly  to  tbe  vendors,  and  were  either  on 
demand,  or  at  SO,  00,  or  90  days.  On  October 
20,  1902,  a  first  mortgage  bond  issue  was  au- 
thorized by  tbe  stockholders  for  $3,500,000, 
and  was  executed  by  the  company  to  the  Mor- 
ton Trust  Company.  These  bonds,  to  tbe 
extent  of  $1,800,000,  have  been  used  to  take 
up  the  notes  given  to  tbe  vendors  under  tbe 
secret  agreements;  and  these  vendors  have  also 
received  in  satisfaction  or  exchange  for  some 
portion  of  the  notes  additional  preferred  and 
common  stock  of  the  company,  issued  for  that 
purpose.  It  is  also  ch^ged  tbat  one  other 
voidor,  the  Traders'  Paper  Company,  subse- 
quently, and  in  1903,  claiming  that  a  contract 
of  similar  character  had  been  made  with 
them  by  Dean  &  Shibley,  and  that  the  new 
company  was  responsible  for  their  contracts, 
received  from  the  company  mortgage  bonds 
($100,000),  cash  ($15,000),  and  preferred  stock 
($70,000)  under  this  contract  of  Dean  &  Shib- 
ley. Complainant  claims  that  these  vendors 
and  the  promoters,  by  these  secret  agreements 
relating  to  tbe  purchase  of  their  properties, 


wh^ch  were  carried  fbrougb  by  a  dummy 
board  of  directors  under  the  control  of  the 
promoters,  have  committed  a  fraud  upon  the 
company,  and  tbat  they  are  liable  In  equity 
to  account  to  the  company  for  tbe  amounte 
received  under  these  agreements  beyond  tbe 
amounts  ilzed  by  the  vendors'  agreement 

It  is  also  charged  in  the  bill  that,  at  tbe 
time  of  assuming  these  contracts  of  Dean  ft 
Shibley  for  the  purchase  of  stock,  tbe  board 
of  directors  also  passed  a  resolution  allowing 
to  Dean  ft  Shibley  the  sum  of  $368,000,  and 
it  Is  charged  that  this  sum  was  to  be  directed 
throagh  this  firm  to  the  promoters  named  In 
tbe  bill  (18  persons),  or  some  of  them;  and 
a  decree  is  prayed  tbat  this  payment  was 
fraudulent  and  void,  and  that  Dean,  tbe  sur- 
vivor of  the  firm  of  Dean  ft  Shibley,  be  re- 
quired to  account  to  the  company  for  it 

In  tbe  tenth  paragraph  of  the  bill  there  is 
a  further  allegation  that  by  the  provisions 
of  the  vendors'  agreement  the  properties  of 
all  of  the  vendors  were  to  be  conveyed  as  of 
January  1,  1902.  The  agreement  (article  4i 
provides  that  the  plant  and  proper^  of  each 
vendor,  between  the  date  and  the  date  of 
transfer,  is  to  be  Mjbject  only  to  tbe  ordinary 
fluctuations  incident  to  the  conduct  of  busi- 
ness. It  is  then  alleged  tbat  tbe  promoters, 
without  complainant's  knowledge  or  consent, 
conspiring  with  three  of  the  vendors,  permit- 
ted mortgages  to  be  placed  on  their  properties 
between  January  1,  1902,  and  the  date  of 
their  transfer  to  the  company,  as  foUowB: 
The  Wabash  Paper  Company,  a  mortgage  for 
$200,000,  with  interest,  March  1,  1902;  the 
Tytus-Gtp'dner  Paper  ft  Manufacturing  Com- 
pany, a  mortgage  recorded  May  14,  1S02,  for 
$100,000;  and  the  Peoria  Stxawboard  Com- 
pany, a  mortgage  dated  February  1, 1902.  Tbe 
latter  company  is  also  one  of  the  vendors  which 
is  charged  to  have  had  one  of  the  secret 
agreements  above  referred  to.  It  is  charged 
tbat,  b^  permitting  these  mortgages  to  be 
given  before  the  transfer,  the  several  mort- 
gagees have  obtained  a  secret  advantage  in 
violation  of  the  vendors'  agreement  Bonds 
of  the  new  company  have  been  Issued  for  tbe 
purpose,  among  other  things,  o#  taking  up  tbe 
underlying  liens  on  the  property  of  the  com- 
pany, including  these  mortgages.  These 
bonds,  to  tbe  extent  of  $1,500,000,  are  now  ta 
the  hands  of  the  Morton  Trust  Company,  one 
of  the  defendants,  as  trustees;  and  it  is 
claimed  by  the  bill  that  these  mortgagors 
should  pay  off  the  mortgages  given  in  viola- 
tion of  the  agreement  and  that  tbe  bonds  of 
tbe  new  company,  to  the  extent  of  $400,000, 
should  be  withdrawn. 

Tbe  board  of  directors  of  the  company  are 
persons  who  have  been  parties  to  tbe  issue 
of  the  notes,  bonds,  and  stock  which  is  com- 
plained of;  and  It  is  alleged  that  it  would  be 
useless  for  the  complainant  to  demand  of  the 
corporation  that  it  should  bring  an  action  for 
an  accounting  against  tbe  promoters  and  the 
vendor  companies  who  have  made  the  agree- 
ments, and  la  violation  of  the  vendors'  agree- 
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ment  Tbe  company  is  therefore  ma^Q  a  de- 
fendant as  are  all  of  tbe  vendors  who  are 
alleged  to  have  made  the  secret  agreements, 
or  who  have  made  the  mortgages  complained 
ol  Shlbley,  one  of  the  promoters,  Is  dead, 
bnt  Dean  and  17  other  Individuals  who  are 
called  the  "promoters"  are  made  defendants. 
Tbeae  other  defendants  are  officers  of  tbe 
vendor  companies  which  are  alleged  to  have 
profited  by  the  secret  agreements.  The  com- 
pany demurs  to  the  bill  upon  several  grounds, 
which  may,  however,  be  classified  under  the 
general  heads  of  want  of  equity  or  multifari- 
ousness. The  reason  relied  on  at  the  argu- 
ment and  in  the  briefs  is  tbe  ground  of  mul- 
tifariousness. It  is  Insisted  tliat  the  claims 
to  an  accounting  for  tbe  secret  profits  under 
this  bill,  or  for  violation  of  the  vendors' 
agreement,  if  well  fonnded,  are  separate 
claims  against  each  vendor  who  had  a  secret 
agreement,  and  that  each  vendor  must  be 
s^arately  called  to  account  This  conten- 
tion leaves  out  of  view  the  fact  that  tbe 
fraud  on  the  company  under  these  secret 
agreements  '^as  made  effective  by  tbe  as- 
snmption  by  the  company  of  tbe  agreements 
made  by  Dean  &  Shlbley,  tbe  promoters. 
They  were  parties  to  all  of  tbe  agreements 
which  were  assumed,  and  if  the  agreements 
are  illegal,  or  if  their  assompdon  by  the 
company  was  illegal,  they  are  liable  to  tba 
company  for  its  losses  on  all  tbe  contracts, 
and  perhaps  primarily  liable.  If  tills  view  be 
correct,  it  is  not  only  proper,  bnt  necessary, 
that  all  tbe  claims  against  Dean  &  Shlbley 
arising  ont  of  the  assumption  of  these  secret 
agreements  or  other  violations  of  tbe  ven- 
dors' agreement  should  be  Included  in  a  sin- 
gle suit  against  them,  and  the  fact  that  sep- 
arate defendants  are  interested  in  the  sev- 
eral agreements  with  Dean  &  Shlbley  does 
not  make  tbe  bill  mnltifarions.  The  case  of 
tbe  company  against  Dean  &  Shlbley  tor  Im- 
posing their  liabilities  on  the  cempaiv  by  a 
single  transaction  or  resolntlom  Is  entire. 

On  the  question  of  mnltifkrlousneas  raised 
by  a  defendant  otber  than  tbe  company,  the 
rule  to  be  applied  here  would  be  that  whicA 
waS'sMtled  in  See  v.  Eteppenbelmer,  (i5  N.  J. 
Bq.  240,  36  Atl.  966  (Pitney,  V.  C;  1897)  af- 
firmed on  appeal  for  reasons  stated  in  Naum- 
berg  V.  See,  06  N.  J.  Bq.  458,  41  Atl.  1116.  In 
this  case  an  issue  of  stock  and  bonds  of  a 
company  to  the  promoters  was  alleged  to  be 
a  fraud  on  the  company.  The  bill  sought  to 
bold  the  promoters  liable,  and  made  parties 
all  the  holders  of  the  bonds,  for  the  purpose 
of  having  them  declared  void.  On  the  ques- 
tion of  multifariousness  raised  by  demurrer 
by  two  of  the  promoters,  It  was  held  (see 
page  243,  55  N.  3.  Bq.,  and  page  967,  36  Atl.) 
that  it  was  not  well  founded,  and  that  the 
demnrring  defendants  were  necessary  par- 
ties, in  order  that  they  might  be  bound  by 
tbe  litigation  brought  to  determine,  among 
other  things}'  what  was  due  upon  tbe  bonds. 
It  is  true,  as  argued  by  defendants'  counsel, 
that  this  case  Involved  to  some  extent  the 


marshaling  of  the  assets  of  an  Insolvent  com- 
pany by  a  receiver;  but  this  aspect,  as  the 
court  held,  justified  making  stockholders  as 
well  as  bondholders  parties  to  a  single  suit 
for  the  purpose  of  ascertaining  the  separate 
liability  of  each  by  reason  of  the  issue  to  a 
pool  of  promoters  of  stocks  and  bonds  with- 
out consideration.  The  basis  of  the  decision, 
as  I  read  it,  was  that  all  the  parties  to  the 
illegal  Issue  of  the  stock  and  bonds  were 
proper  parties  to  a  single  suit  to  determine 
the  validity  of  the  issue,  and  tbe  amount 
actually  due  on  the  bonds  and  stock.  The 
case  on  this  point  la  also  analogous  to  cases 
where  several  persons  are  claiming  separate- 
ly under  conveyances  by  a  single  judgment 
debtor,  all  of  which  are  made  in  carrying  out 
tbe  debtor's  scheme  of  fraud  on  bis  creditors. 
In  these  cases  the  objection  of  mnltifarious- 
ness,  even  when  taken  by  a  grantee  of  a  por- 
tion of  tbe  property,  is  overruled.  Bandolph 
V.  Daly,  16  N.  J.  Eq.  813  (Green,  Cb.;  1863); 
Way  V.  Bragaw,  Id.  213,  84  Am.  Dec.  147. 

In  another  aspect,  also,  all  of  these  ven- 
dors should  be  joined  in  a  single  suit  The 
suit  is  substantially  a  suit  to  compel  on  be- 
half of  the  company  the  performance  in  good 
faith  of  tbe  terms  of  the  original  agreement 
made  by  all  of  tbtf  vendors  with  each  other, 
as  well  as  with  tbe  bankers  and  promoters, 
for  tbe  ultimate  benefit  of  the  company  as 
grantee.  It  Is  alleged  that  some  of  the  ven- 
dors, by  their  control  of  the  company  and 
tbe  directors,  and  in  combination  with  the 
promoters,  have  secretly  and  fraudulently 
altered  these  terms,  and  procured  other  terms 
more  burdensome  to  the  company,  and  fraud- 
ulent as  against  the  vendors,  who  made  their 
conveyances  solely  on  the  terms  of  the  orig- 
inal agreement  On  a  suit  to  enforce  the 
original  agreement  previous  to  the  formation 
of  the  new  company,  all  of  the  vendors,  as 
well  as  tbe  bankers,  would  have  been  neces- 
sary parties,  titber  as  parties  defendant  or 
complainant  Tbe  company  organized  nnder 
the  agreement  to  purchase  succeeds  to  the 
right  to  enforce  it  against  the  promoters,  and 
all  the  vendors  who  have  by  fraudulent  com- 
bination or  coUuslon  with  the  promoters  se- 
cured secret  profits  are  liable  to  an  acconnt 
to  the  company,  based  on  its  rights  under  the 
agreement  These  vendors  are  therefore,  I  . 
think,  all  properly  Joined  in  a  single  suit 
with  the  individuals  charged  to  be  promoters. 
1  Thomp.  Corp.  |  474;  Getty  t.  DevUn,  64 
N.  Y.  403,  413;  Id.,  70  N.  Y.  604. 

In  the  third  place,  the  claims  set  up  in  the 
bill,  and  upon  which  an  accounting  is  ask- 
ed, are  all  claims  made  In  right  of  the  com- 
pany, and  a  decree  in  Its  favor  upon  equita- 
ble terms  is  asked  against  the  other  defend- 
ants. The  multifariousness  complained  of 
exists,  if  at  all,  only  in  reference  to  the  other 
defendants,  and  no  objection  on  this  account 
can  be  made  by  tbe  company.  Miller  v. 
Jamison,  24  N.  J.  Eq.  41,  44  (Runyon,  Ch.; 
1873);  2  Dan.  Ch.  Prac.  (6th  Ed.)  827.  On 
the  whole  case  as  presented  by  the  bill,  I 
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think  the  objection  of  multifarionsness 
should  not  he  sustained.  The  objection  of 
multifariousness  Is  one  often  or  largely  of 
convenience.  In  reference  mainly  to  the  trial 
of  the  cause,  and  In  cases  of  this  character 
it  should  be  clear,  I  think,  on  the  face  of  the 
bill,  that  the  Issues  cannot  properly  be  tried 
together,  In  order  that  the  objection  may 
prevail  at  this  stage  of  the  cause. 

The  other  objections  to  the  bill  specified 
in  the  demurrer  were  not  pressed  at  the 
hearing,  and,  upon  further  examining  them, 
I  conclude  tliat  they  are  not  well  founded, 
and  the  demurrer  must  therefore  be  over- 
ruled. 


(«T  N.  J.  B.  6K) 

HIOGINB  T.  JAMBSBURO  MUT.  BLDO.  ft 
LOAN  ASS'N  et  al. 

(Court  of  Chancery  of  New  Jersey.    Oct  11, 
1904.) 

AjaSIONMERT  or  MOBTOAGE— BBCOBD  AS  NOIICK 
—ESTOPPEL. 

1.  Under  Revision  1898,  §  53  (Laws  1898,  p. 
690),  making  the  record  of  an  assignment  of  a 
mortgage  notice  of  its  existence  and  contents, 
one  who  takes  a  subsequent  mortgage  on  tlie 
wrongful  cancellation  of  re<»rd  of  a  prior  mort- 
gage which  had  been  assigned  to  complainant 
takes  it  with  constructive  notice  of  such  assign- 
ment, though  he  be  informed  by  the  mortgagor 
^t  the  prior  mortgage  had  been  paid. 

2.  The  widow  of  a  deceased  assignee  of  a 
mortgage  is  not  estopped  from  setting  up  the  ex- 
istence of  the  mortgage  after  surrender  of  the 
same  to  the  mortgagor  on  his  false  representa- 
tions as  to  his  right  to,  and  purpose  in  obtaining, 
the  same,  though  he  afterwards  caused  it  to  be 
canceled  of  record  and  gave  another  mortgage. 

Bill  by  Margaret  A.  EUggins  against  the 
Jamesburg  Mutual  Building  &  Loan  Associa- 
tion and  others  for  the  cancellation  of  a 
mortgage  and  the  restoration  of  a  prior  mort* 
gage.    Decree  for  complainant 

Freeman  Woodbridge,  for  complainant 
John  T.  BoBsell,  for  defendants. 

BERGEN,  V.  C.  Martha  Dickens  execut- 
ed and  delivered  to  her  son  David  a  mortgage 
on  lands  In  Middlesex  county  to  secure  tbe 
payment  of  $600,  which  the  son  duly  assign- 
ed to  James  S.  Higgins  In  consideration  of 
$600  advanced  In  two  parcels,  of  $300  each; 
the  second  payment  being  about  one  year 
after  the  first.  When  the  first  payment  was 
made,  a  deed  of  assignment  was  executed 
by  David,  transferring  to  Higgins  one-half 
of  the  mortgage;  and,  when  the  second  pay- 
ment was  made,  another  deed  of  assignment 
was  executed,  transferring  the  balance  dne 
on  the  mortgage.  Both  deeds  were  duly  re- 
corded In  the  olBce  of  the  clerk  of  the  coun- 
ty of  Middlesex.  James  S.  Higgins  died, 
and  among  his  assets  were  found  the  mort- 
gage, with  the  bond  it  was  given  to  secure, 
and  the  two  deeds  of  assignment,  and  all 
came  into  the  custody  of  the  complainant, 
as  his  administratrix.  In  the  month  of  Feb- 
ruary, 1901,   Martha  Dickens  and  her  son 


David  ai^Iied  to  the  defendant  the  James- 
borg  Mutual  Building  ft  Loan  Association 
for  a  loan  of  $600,  to  be  secured  by  a  mort- 
gage upon  the  same  lands.  The  solicitor  of 
the  building  and  loan  association  examined 
the  records  in  the  office  of  the  clerk  of  the 
county  of  Middlesex,  and  discovered  of  rec- 
ord the  complainant's  mortgage,  but  did  not 
search  for  any  assignments  of  this  mortgage. 
Had  he  done  so,  he  would  have  found  that 
the  complainant's  mortgage  bad  been  dniy 
assigned  to  James  S.  Higgins  in  his  lifetime. 
The  solicitor  was  a  witness,  and  testified  that 
he  did  not  examine  the  records  for  assign- 
ments of  mortgages,  because  be  had  been 
told  by  David  Dickens  of  the  existence  of 
the  mortgage,  and  also  that  it  tiad  been 
paid.  After  preparing  a  bond  and  mort- 
gage, the  solicitor  went  to  the  house  of  Mar- 
tha Dickens,  near  Monmouth  Jtmction,  pro- 
cured the  execution  thereof  by  her,  and  told 
David  that  before  they  could  have  the  money 
the  previous  mortgage  for  $600  must  l>e  can- 
celed, whereupon  David  said  that  he  thought 
he  had  the  mortgage  in  the  house,  and  left 
the  room  to  get  it,  but  after  a  sliort  time  re- 
turned and  said  that  the  mortgage  was  in  a 
safe  at  Monmouth  Jtmction.  They  then 
drove  to  Monmouth  Junction,  and  the  so- 
licitor waited  in  a  hotel  while  David  went 
for  the  bond  and  mortgage.  After  being 
away  a  short  time,  be  returned  with  the 
bond  and  mortgage;  and  the  solicitor  wrote 
upon  the  mortgage  a  receipt  for  the  amount 
due,  with  request  to  the  clerk  of  the  county 
to  cancel  same  of  record,  which  writing  was 
signed  by  David  Dickens,  after  which  the 
solicitor  took  the  mortgage  to  the  clerk's 
office  and  procured  its  cancellation,  and, 
causing  the  one  given  to  the  building  and 
loan  association  to  be  recorded,  paid  ova 
the  amount  of  money  it  was  given  to  secure. 
The  manner  In  wliich  the  bond  and  mortgage 
were  obtained  from  the  complainant  was  as 
follows:  Dickens  went  to  the  house  of  the 
complainant  and  told  her  tliat  she  liad  some 
papers  that  belonged  to  Um,  and,  if  she 
would  show  faim  the  papers  she  liad,  he 
could  point  them  out  Thereupon  she  pro- 
duced the  bond  and  mortgage,  with  the  two 
deeds  of  assignment,  and  he  called  her  at- 
tention to  the  fact  that  the  bond  and  mort- 
gage were  made  out  to  him,  and  said  be  was 
entitled  to  have  them,  whereupon  she  com- 
plied with  his  request,  and  allowed  him  to 
take  the  Ix>nd  and  mortgage,  she  retaining 
the  deeds  of  assignment.  Nothing  was  said 
at  the  time  by  David  indicating  tbat  the 
mortgage  was  to  be  canceled,  or  that  the 
debt  due  to  her  as  administratrix  would  be 
in  any  way  affected  by  liis  taking  the  two 
papers.  The  complainant  is  a  woman  not 
very  familiar  with  business  matters,  and  sup- 
posed, as  she  testified,  that  David  was  enti- 
tled to  have  papers  which  had  hhs  name  on 
them,  and  that  the  assignments  were  the 
only  papers  she  was  entitled  to  hold.  David 
was  also  sworn  as  a  witness,  and  testifled 


Digitized  by 


Google 


N.J.) 


FABBI£B  T.  FABRIEB. 


1079 


that  he  had  sold  the  mortgage  to  the  com- 
plainant's husband  for  $800,  and  that  the 
amount  paid  him  had  never  been  returned, 
.and  was  still  due,  and  that  it  was  not  his  in- 
tention to  destroy  her  security  when  he 
gave  the  mortgage  to  defendant's  solicitor. 
After  taking  the  bond  and  mortgage,  be 
continued  to  luiy  the  interest  thereon  to  the 
complainant,  and  she  indorsed  all  the  pay- 
ments on  one  of  the  deeds  of  assignment,  and 
never  discovered  that  the  mortgage  had  been 
canceled  of  record  until  some  time  in  March, 
1904,  when  she  employed  counsel,  who  filed 
in  her  name^  as  administratrix,  the  bill  in 
this  cause,  praying  that  the  cancellation  of 
this  mortgage  might  be  annulled  and  made 
void,  and  the  bond  and  mortgage  restored 
to  her,  and  decreed  to  be  a  valid  and  sub- 
sisting lien  against  the  property,  as  If  no 
such  cancellation  had  ever  been  made. 

I  am  of  the  opinion  that  the  complainant 
is  entitled  to  relief  which  she  asks  for.  By 
the  act  respecting  conveyances  (Revision 
1898;  Laws  1898,  p.  690),  assignments  of 
mortgages  may  be  recorded  when  properly 
acknowledged;  and,  by  section  S3  of  the 
same  act,  such  record  shall  thereafter  be  no- 
tice to  all  subsequent  mortgagees  of  the  exe- 
cution thereof,  and  of  its  contents.  So  that 
by  the  law  of  this  state  the  building  and  loan 
association,  when  they  accepted  their  mort- 
gage, were  chargeable  with  notice  of  the 
fact  that  David  Dickens  was  not  the  owner 
of  the  mortgage,  nor  authorized  to  direct 
its  cancellation.  They  did  not  find  the  cer- 
tificate of  cancellation  of  record,  bat  the 
mortgage.  Intact,  was  placed  In  the  bands 
of  their  solicitor  by  a  person  who,  as  the  rec- 
ord stood,  was  not  entitled  to  authorize 
its  satisfaction  or  cancellation.  They  are 
chargeable  with  the  knowledge  which  they 
could  have  obtained  by  inquiry  from  the 
person  who  held  the  record  title  to  the  mort- 
gage debt.  It  was  insisted  on  the  argument 
that  by  surrendering  the  mortgage  to  David 
the  complainant  afTorded  him  an  opportunity 
to  mislead  the'  defendant,  and  that  she 
should  now  be  estopped  from  making  the 
claim  which  she  sets  up  in  her  bill  of  com- 
plaint; but,  in  my  judgment,  such  an  argu- 
ment is  not  of  sufficient  force  to  Justify  Its 
acceptance.  The  complainant  was  a  mere 
trustee,  holding  this  security  for  the  benefit 
of  those  entitled  to  it  under  our  act  relat- 
ing to  the  distribution  of  personal  estates, 
and  the  mortgage  was  obtained  from  her  by 
misrepresentation  and  concealment  of  the 
purposes  for  which  Its  possession  was 
songht  She  was  not  requested  to  sign  any 
receipt  in  acknowledgment  of  Its  payment, 
nor  to  consent  to  its  cancellation,  and  when 
David  presented  the  bond  and  mortgage  to 
the  representative  of  the  defendant  he  had 
no  more  title  to  it  than  if  he  bad  found  it; 
and  with  the  knowledge  to  be  obtained  from 
the  record,  that  David  had  sold  and  trans- 
ferred all  of  his  interest  in  that  mortgage,  it 
was  the  duty  of  the  'defendant  to  do  more 


In  the  premises  than  accept  the  statement  of 
the  assignor.  Harrison  v.  N.  J.  R.  &  T.  Co., 
19  N.  J.  Eq.  488;  Heyder  ▼.  Excelsior  Build- 
ing &  Loan  Association,  42  N.  J.  Eq.  403,  8 
Atl.  810,  50  Am.  Rep.  49. 

The  complainant  is  entitled  to  a  decree 
according  to  the  prayer  of  her  bUl,  and  I  will 
80  advise. 


FARRIER  r.  FARRIBB. 

(Court  of  Chancery  of  New  Jersey.     Oct  10, 
1904.) 

DrVOBOB— DEGXBTION — ADUI.TB]IT-^VIDBHOE. 

1.  Failure  of  a  husband  to  supply  his  wife 
with  money  on  which  to  live,  or  with  the  neces- 
saries of  life,  does  not  warrant  her  in  leaving 
him,  and  suing  for  divorce  on  the  ground  of  de- 
sertion. 

2.  To  authorize  a  divorce  for  desertion,  com- 
plainant's testimony  as  to  the  .circomatanoes 
thereof  must  be  corroborated. 

3.  Evidence  that,  after  complainant  and  her 
husband  separated,  he  lived  in  a  house  with  W. 
and  her  mother,  and  on  some  occasions  went  to 
the  theater  with  her,  and  on  other  occasions 
drank  with  her  and  others  in  public  saloons,  is 
not  sufficient  to  prove  adultery. 

Suit  by  Margaret  J.  Farrier  against  Ralph 
E.  Farrier.  Heard  on  bill,  answer,  and 
proofs  in  open  court.    Bill  dismissed. 

Clarence  Kelsey,  for  complainant  Theo- 
dore Rurode,  for  Zella  Pearl  McDonald. 

QARRISON,  V.  O.  This  is  a  bill  for  di- 
vorce filed  by  Margaret  J.  Farrier  against 
her  husband,  Ralph  B.  Farrier,  alleging 'de- 
sertion and  tiie  commission  by  tbe  defendant 
of  adultery. 

The  defendant  filed  an  answer  and  cross- 
bill, but  did  not  appear  at  the  bearing. 

The  alleged  co-respondent  was  permitted, 
upon  motion,  to  file  an  answer,  and  appeared 
at  the  bearing. 

She  was  represented  by  counsel. 
°  Since  It  is  clearly  established  that  fhe  wife 
l^t  the  husband,  she  seeks  to  st>ow  that,  be- 
cause of  his  conduct  she  was  Justified  In 
leaving  him,  so  as  to  constitute  a  case  of  con- 
structive desertion  on  his  part. 

She  shows  clearly  a  failure  upon  his  part 
to  supply  her  wltti  money  or  the  necessaries 
of  life,  and  that  such  failure  continued  from 
the  beginning  of  their  married  life  down  to 
the  time  she  left  him. 

She  shows  that  he  drank  to  excess,  neg- 
lected her,  and  failed  to  supply  her  with 
those  things  which  a  wife  should  have  If  the 
husband  is  able  to  give  them  to  her. 

She  brings  proof  of  only  one  act  of  cruel- 
ty, which  occurred  some  months  before  the 
separation,  and  was  so  slight  in  character 
that  the  kick  which  she  states  he  gave  her 
did  not  render  her  sore. 

There  is  no  testimony  from  which  a  court 
would  be  Justified  in  finding  that  she  left 
him  because  of  any  fear  of  bodily  harm 

t  L  8«*  Divorce.  voL  17.  CmC  DIs.  |  131. 
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which  she  had  any  right  to  aiq>rehend  If  Ai4 
remained  with  him. 

The  case  presents  the  bald  question  wheth- 
er, in  this  state,  the  failure  of  a  husband  to 
supply  his  wife  with  money  upon  which  to 
live,  or  with  the  necessaries  of  life,  war- 
rants her  In  leaving  him,  and  suing  for  a  di- 
vorce upon  the  ground  of  desertion  after  the 
statutory  period  of  separation  has  elapsed. 

I  find  no  case  so  holding,  but  find  a  dis- 
tinct precedent  to  the  contrary.  Sanford  t. 
Sanford  (Runyon,  Ch.  18S0)  82  N.  J.  Bq. 
420. 

Furthermore,  there  la  no  corroboration  of 
the  testimony  of  the  complainant  concerning 
the  circumstances  attending  the  desertion, 
and  the  court  could  not,  in  the  face  of  the 
thoroughly  established  rule  that  there  must 
be  such  corroboration,  grant  the  decree  for 
that  cause,  even  if  the  facts  otherwise  war- 
ranted it. 

With  respect  to  the  charge  of  adultery, 
the  bill  alleges  that  the  husband  was  guilty 
of  adultery  with  a  woman  named  Pearl  WU- 
ber. 

There  is  evidence  to  show  tliat,  after  the 
husband  and  wife  were  separated,  he  lived 
in  a  house  with  the  woman  named  Pearl 
Wilber  and  her  mother,  and  that  he  went  up- 
on some  occasions  to  the  theater  with  her, 
and  upon  other  occasions  drank  with  her 
and  others  in  pnblic  saloons. 

While  no  one  knew  the  circumstances,  it 
was  assumed  by  the  witnesses  that  he  hoard- 
ed with  the  Wilbers. 

Abundant  opportunity  to  commit  the  of- 
fense of  adultery  was  proven,  but  I  fail  to 
find  any  proof  of  any  inclination  or  desire,  or 
of  any  such  conduct  on  the  part  of  the  defend- 
ant as  should  lead  a  court  to  determine  from 
proven  facts  that  he  was  guilty. 

The  suspicious  circumstances  from  which 
the  court  is  asked  to  find  this  defendant 
guilty  are  not  nearly  so  strong  as  were  those 
in  the  case  of  Osbom  v.  Osbom,  and  the  de-- 
termlnatlon  of  the  Court  of  Errors  upon  that 
case  is  conclusive  in  the  deciding  of  this  one. 
Osbom  V.  Osbom  (Court  of  Errors,  1888)  44 
N.  J.  Eq.  257,  8  AU.  698,  10  Atl.  107,  14  Atl. 
217. 

I  therefore  conclude  that  the  bill  should 
be  dismissed,  and  will  so  advise. 


(71  N.  J.  U  401} 

CENTRAL  EL.BCTRIC  00.  v.  STREET 

LIGHTING  DISTRICT  NO.  1  OF 

WOODBRIDGE  TP. 

(Soprede  Court  of  New  Jersey.    Nov.  T,  1904.) 

MUNICIPAL  CORPOBATlONS — BTBEET  tlSHtlNQ— 
ACTION  FOB  COMPENSATION. 

1.  An  electric  lighting  company  furnished  elec- 
tric current  for  street  lighting  under  a  written 
contract  The  defense  was  that  the  lights  were 
not  of  the  power  required  by  the  contract  It 
appeared  that,  after  the  tests  upon  which  the 
defense  relied  were  made,  the  defendant  paid 
for  the  lights  furnished  up  to  the  ensuing  1st 
of  January  at  the  full  contract  rate.  It  did  nqt 
appear  that  any  objection  as  to  the  character  of 


the  lights  famished  thereafter  was  made  by  tbe 
defendant;  and  there  was  no  proof  of  suboe- 
qpent  tesfag  during  the  existence  of  the  contract. 
Two  of  the  three  lighting  commissioners  testi- 
fied that  the  contract  was  satisfactorily  perform- 
ed. 

.  Seld,  that  it  was  error  to  refuse  to  diaise 
that  the  plaintiff  could  recover  under  the  com- 
mon counts  in  assumpsit 
(Syllabus  by  the  Court) 

Action  by  the  Central  Blectrte  Company 
against  the  Street  Lighting  District  No.  1  of 
the  township  of  Woodbridge.  Verdict  for  de- 
Cendant.    Rule  to  show  cause  made  absolute 

Argued  June  term,  1904,  before  GUM- 
MERB,  O.  Jn  and  GARRISON  and  SWAZZB, 
JJ. 

Nellson  Abeel,  for  plaintiff.  Malcolm  Mae- 
Lear,  for  defendant 

SWATZB,  J.  This  action  was  brought  to 
recover  compensation  for  lighting  the  streets 
of  Woodbridge.  The  declaration  contained 
a  count  upon  a  contract  in  writing,  a  copy 
of  which  was  annexed  to  and  made  part  of 
the  declaration,  and  also  the  common  counts 
in  Indebitatus  assumpsit  By  the  written 
contract  the  plalntlflf  agreed  to  erect,  main- 
tain, and  operate  for  the  term  ending  with 
the  first  Tuesday  in  Jane,  1903,  156  or  more 
incandescent  street  lamps,  of  25  candle  pow- 
er each ;  and  the  defendant,  in  consideration 
of  the  fulfillment  by  the  party  of  the  first 
part  of  the  covenants,  terms,  and  condithms 
of  the  contract,  agreed  to  pay  $16  per  lamp 
per  year.  There  was  a  provision  tliat  the 
plaintiff  should  use  due  care  and  diligence  to 
cause  each  lamp  to  be  lighted,  and  kept  con- 
tinuously lighted,  and.  In  case  any  lamp 
should  fail  to  bum,  the  plaintiff  should  for- 
feit 10  cents  per  lamp  per  night,  and  a  fur- 
ther provision  for  a  pro  rata  reduction  for 
each  useless  or  suspended  lamp  during  the 
suspension  of  lighting  caused  by  unavoidable 
accident  or  breakage  of  machinery.  The 
proofs  show  that  the  lighting  bad  been  paid 
for  to  January  1,  1003,  and  the  suit  was  for 
the  price  for  lighting  from  January  1,  1903, 
to  May  31,  1903.  The  defense  was  a  failure 
to  supply  lights  of  25  candle  power.  There 
was  no  denial  that  lights  were  fumiabed  in 
accordance  with  the  contract  in  other  re- 
spects. The  proof  was  that  tests  made  on 
November  7,  November  14,  and  November  24, 
and  December  20,  1902,  in  different  parts  of 
the  town,  showed  that  the  voltage  was  less 
than  220  volts;  that  some  30  lamps  which 
were  examined  were  found  to  be  marked  24 
candle  power  at  220  volts;  that  8  lamps 
were  tested  and  found  to  give  leas  than  25 
candle  power  at  the  actual  voltage  as  ascer- 
tained by  the  tests.  It  does  not  seem  to 
have  been  disputed  that  the  lamps  would 
have  given  a  light  of  25  candle  power  with 
sufilclent  voltage.  The  real  ground  of  the 
defendant's  complaint  was  that  the  voltage 
was  Insufficient  The  tests  were  made  by 
an  expert  employed  by  one  of  the  three 
lighting  commissioners,  and  reports  of  the  re- 
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suit  were  made  to  Vim.  Hq  seems  not  t» 
hare  called  the  attention  of  his  fellov  oom- 
missloners  to  the  alleged  defects^  and  both 
of  them  testified  that  the  contract  was  car- 
ried out  \jv  the  plaintlfl  to  their  satisfaction. 
The  case  was  tried  as  If  the  sole  Issue  were 
whether  the  plaintiff  had  fully  performed  itq 
contract,  and  the  conrt  submitted  that  ques- 
tion to  the  Jury.  The  court  charged:  "If  yoa 
conclude  that  this  company  has  not  per- 
formed Its  contract — ^has  not  furnished  light 
of  the  power  which  It  agreed  to,  but  has  fur- 
nished light  much  less  In  power — although 
you  may  think  it  harsh,  it  cannot  recover 
anything."  No  exception  was  taken  to  the 
charge,  but  at  Its  close  the  court  was  asked 
to  charge  that  the  plaintlfl  was  entitled  to 
recover  under  the  common  counts,  and  this 
request  was  denied.  There  was  a  verdict  for 
the  defendant,  and  this  rule  was  allowed. 

The  question  we  have  now  to  determine  is 
not  whether  the  proper  construction  of  the 
contract  required  the  plaintiff  to  fnrnlsh 
merely  lamps  of  25  candle  power,  or  to  fnr- 
nlsh a  current  of  sufficient  voltage  to  produce 
a  light  equivalent  to  25  candles;  nor  is  it 
whether  the  plaintiff's  agreement  in  this  re- 
spect is  a  condition,  the  exact  and  literal  per- 
formance of  which  is  necessary  to  justify 
any  recovery  whatever.  We  have  merely  to 
decide  whether  the  light  was  furnished  dup- 
ing the  first  five  months  of  1003  under  such 
circumstances  that  the  law  will  imply  a  con- 
tract to  pay  what  it  was  reasonably  worth. 
If  so,  the  plaintiff  was  injured  by  the  re- 
fusal to  permit  a  recovery  under  the  com- 
mon counts.  We  think  the  evidence  on  the 
part  of  the  defendants  indicated  either  a  de- 
parture from  the  terms  of  the  contract,  or 
an  acceptance  by  the  lighting  commissioners, 
on  behalf  of  the  district,  of  such  performance 
as  the  plaintiff  was  then  giving.  We  basis 
this  conclusion  upon  the  fact  that  the  tests 
w^re  made  in  November  and  Deceuber,  1902^ 
the  results  known  to  at  least  one  of  the  com- 
missioners, and  the  contract  price  thereafter 
paid  to  January  1,  1903.  The  necessary  in- 
ference Is  either  that  the  commissioners  ac- 
cepted the  performance  aa  a  complete  per^ 
formance,  or  assented  to  fin  Incomplete  per- 
formance, and  valued  it  at  the  contract 
price.  After  January  1,  1803,  no  further 
tests  seem  to  have  been  made,  and  no  com- 
plaints made  to  the  company  of  the  character 
of  the  service.  The  commissions  who  had 
had  the  tests  made  in  November  and  Decem- 
ber was  not  produced  as  a  witness.  The 
company,  having  received  pay  at  the  contract 
rate  for  the  service  rendered  in  November 
and  December,  had  the  right  to  assume  that 
they  would  be  paid  for  the  same  service  dur- 
ing the  ensuing  months.  From  the  fact  that 
no  objection  or  complaint  was  made  to  them 
by  the  lighting  commissioners,  and  that  two 
of  the  three  now  express  their  satisfaction 
with  the  service  rendered,  we  think  it  would, 
to  say  the  least,  be  a  permissible  inference 
for  a  Jury  that  the  services  were  accepted  by 


de  defmdanta,  whether  tid^  were  In  com- 
pliance with  the  contract  or  not.  If  so,  th9 
law  ImpUes  a  contract  to  pay  their  reason- 
ably value.  Bosarth  y.  Dudley,  44  N.  J.  Law, 
804,  43  Am.  Rep.  373;  Feeney  f.  Pardsley, 
66  N.  J.  Law,  239,  49  Atl.  443.  The  lighting 
commissioners  were  empowered  by  statute 
(Gen.  St  p.  8669,  pi.  462)  to  make  contracts 
for  the  district  for  maintenance  of  street 
lights,  and  the  district  can  be  held  qn  the 
Implied  assumpsit  Wentlnk  v.  Freeholders 
of  Passf  Ic,  66  N.  J.  Law,  65,  48  AU.  609. 

We  express  no  opinion  upon  the  question 
whether  the  tests  made  In  November  and 
December,  1902,  by  the  expert  would  be  snf- 
ficlent  to  show  a  failure  of  complete  and  ex- 
act performance  In  the  year  1903. 

The  rule  should  be  made  absolute^ 


m  N.  J.  L.  tW) 
McLaughlin  v.  beck. 

(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

APPBAL— BBVMW— FINniNGS    OF    TACT, 

1.  Upon  an  appeal  from  the  district  court  the 
findings  of  fact  of  the  trial  court  will  not  be 
reviewed  if  there  was  any  testimony  to  support 
them. 

(Syllabus  by  the  Court) 

Appeal  from  District  Conrt  of  New  Bnu»- 
wick. 

Action  by  Charles  HcLauglUln  agalnat 
Josephine  Beck.  Judgment  for  defendant, 
and  plaintlfl  appeals.    Affirmed. 

Argued  November  term,  1903,  before  GAB- 
BISON  and  GABRETSON,  JJ. 

Freeman  Woodbridge,  for  appellant  A.  EL 
&  T.  Strong,  for  appellee 

OABRISON,  J.  The  appellant  brought  his 
action  in  the  district  court  to  recover  the 
{tmount  of  a  Judgment  alleged  to  have  been 
recovered  by  him  against  the  defendant  in 
the  court  for  the  trial  of  small  causes.  In 
order  to  prove  this  debt  of  record  by  second- 
ary evidence,  the  appellant  after  showing 
that  the  Justice  of  the  peace  before  whom 
the  cause  had  been  tried  was  dead,  oflered 
testimony  as  to  the  search  that  had  been 
made  for  the  record  of  the  Judgment  claim- 
ed to  have  been  made  by  said  Justice,  and 
then  attempted  to  establish  by  proof  aliunde 
the  existence  and  details  of  such  Judgment 
Connter  proofs  have  been  heard.  The  Judge 
of  the  district  court,  who  tried  the  case 
without  a  Jury,  found  "that  the  testimony  on 
the  part  of  the  plaintiff  as  to  the  search  for 
the  docket  was  sufficient  to  warrant  the  ad- 
mission of  secondary  evidence,  but  that  such 
evidence,  when  admitted,  was  insufficient  to 
establish  the  existence  of  the  Judgment  claim- 
ed by  the  plaintiff."  This  latter  finding  of 
fact  is  fatal  to  this  appeal,  and  is  not  subject 
to  review  in  this  court  Faux  v.  Willett  (N. 
J.  Sup.)  54  Atl,  520;  N,  I.  &  N.  J.  T.  Co.  ▼. 
Connolly,  Id.  219;    EUls  Co.  r.  ^yth  (N.  J. 

f  1.  Sm  Appeal  and  Error,  toL  I,  Cent  Dig.  |  39791 
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(N.J. 


Sup.)  55  Atl.  54;  Tan  Tediten  t.  McOnlre 
(N.  J.  Sap.)  66  Atl.  123. 

Judgment  Is  given  for  the  appellee,  which 
reenlts  In  the  affirmance  of  the  Judgment  of 
the  district  court,  with  costs. 


<n  N.  J.  U  4tO) 

HOBOKBN  LAND  ft  IMPROVEMENT  CO. 

T.  UNITED  ELBCTRIO  CO.  OF 

NEW  JERSEY. 

(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

HxauaxNCE  —  electbio  lights  —  iNSPSonoii 

or  APPABATUB. 

1.  An  electric  company,  before  sending  its 
current  for  liehting  purposes  through  the  ap- 
paratus installed  in  a  building  by  other  parties. 
Is  bound  on  its  own  responsibility  to  mtike  rea- 
sonable inspection  of  the  apparatus  to  see 
whether  it  is  fit  for  use. 

(Syllabus  by  the  Court.) 

Action  by  the  Hoboken  Land  &  Improve- 
ment Company  against  the  United  Electric 
Company  of  New  Jersey.  Verdict  for  plain- 
tiff.   Rule  to  show  cause  discharged. 

Argued  June  term,  1903,  before  the  CHIEF 
JUSTICE  and  HBNDRIOKSON,  PITNEY, 
and  DIXON,  JJ. 

Edward  A.  Day,  for  plaintiff.  Bedle,  Ed- 
wards &  Thompson,  for  defendant 

DIXON,  J.  In  May,  1900,  Verdon  applied 
to  the  North  Hudson  Light,  Heat  &  Power 
Company  to  Install  an  electric  meter  In  the 
saloon  of  which  he  was  tenant  on  the  cor^ 
ner  of  Fourteenth  and  Hudson  streets,  In 
Hoboken,  for  the  purpose  of  fumlslilng  him 
with  light  The  company  contracted  with 
an  independent  and  competent  electrician  to 
install  the  meter,  and  he  did  so  on  June 
9,  1900.  The  company  began  at  once  to  sup- 
ply the  electric  current  and  on  July  19,  1900, 
a  fire  started  In  the  meter  box  and  damaged 
the  saloon,  the  building  In  which  It  was  locat- 
ed, and  several  adjoining  buildings.  An  ex< 
amlnation  made  afterwards  disclosed  a  prob- 
ability that  the  electrician  had  failed  to 
drive  home  a  small  screw  to  bring  the  feed 
wire  of  the  electric  current  into  perfect  and 
steady  contact  with  the  binding  post  of  the 
meter,  and  that  this  imperfect  connection 
had  permitted  the  current  to  produce  a 
spark,  which  finally  caused  the  conflagration. 
The  present  defendant  is  the  successor  and 
representative  of  the  North  Hudson  Com- 
pany. This  suit  is  brooght  by  the  owner  of 
the  damaged  buildings,  and  the  claim  for 
compensation  rests  upon  a  charge  of  negli- 
gence against  the  electric  company  for  trans- 
mitting its  current  through  the  defective  ap- 
paratus. 

At  the  trial  in  the  Hudson  circnit  the 
presiding  Justice  instructed  the  Jury  that 
three  propositions  must  be  established  in  or- 
der to  warrant  a  recovery  by  the  plaintiff: 
First  that  the  electrician  failed  to  make  a 
proper  connection  between  the  feed  wire  and 
the  binding  post;    second,  that  the  fire  re- 


sulted from  the  Improper  connection:  and. 
third,  that  between  the  time  when  the  meter 
was.  installed  and  the  time  of  the  fire  the 
company  should  have  discovered  and  reme- 
died the  defect  Under  these  instmctionB 
a  verdict  for  the  plalntlfl  was  rendered  the 
propriety  of  which  Is  now  in  question. 

Respecting  the  first  two  proposlttons  sub- 
mitted to  the  Jnry  there  can  be  no  dispute. 
Evidently  they  were  essential  to  the  plain- 
tiff's claim,  and  there  was  testimony  sup- 
porting the  finding  of  the  Jury  regarding 
them.  But  the  third  proposltioQ  is,  on  the 
evidence,  open  to  debate.  There  was  at  the 
trial  no  evidence  tending  to  show  that  dur- 
ing the  40  days  wlilch  elapsed  between 
the  installation  of  the  meter  and  the  fire 
anything  occurred  to  snggest  a  defect  in  the 
apparatus,  or  that  in  so  short  an  Interval 
the  apparatus,  if  properly  installed,  was  like- 
ly to  become  defective^  or  that  there  was 
any  usage  of  electric  light  companies  to  in- 
spect the  work  of  independent  electricians 
before  transmitting  their  current  through  it 
Under  these  circumstances  negligence  on  the 
part  of  the  company  could  be  iHredlcated  only 
on  the  general  hypothesis  that  the  company 
was  not  Justified  In  assuming  that  the  inde- 
pendent contractor  had  properly  done  his 
work,  but  was  charged  with  a  direct  respon- 
sibility regarding  the  exercise  of  due  care 
and  skill  In  the  preparation  of  the  apparatus 
for  use.  The  question  before  us  is,  there- 
fore, was  it  lawful  to  permit  the  Jury  to 
base  a  verdict  on  that  hypothesis?  An  elec- 
tric current  sufficiently  powerful  to  furnish 
light  Is  so  dangerous  to  persons  and  prop- 
erty that  if  introduced  into  a  building,  and 
not  controlled,  it  would  ordinarily  be  deemed 
In  law  a  nuisance.  As  such  it  would  render 
the  party  introducing  it  responsible  for  all 
damage  done  by  It,  without  regard  to  the 
degree  of  care  and  skill  exercised,  and  even 
though  the  fault  of  an  independent  contract- 
or bad  permitted  the  defect  through  which 
the  damage  resulted.  Cuff  v.  Newark  &  N. 
T.  R.  R.  Co.,  85  N.  J.  Law,  17,  10  Am.  Rep. 
205;  Id.,  S5  N.  J.  Law,  674.  But  in  the  case 
of  a  corporation  organized  under  our  statutes 
(P.  L.  1898,  pp.  277,  322)  to  supply  electricity 
for  light  heat,  and  power  this  responsibility 
must  be  modified^  for  the  introduction  of  the 
current  is  thus  legalized,  and  hence  cannot 
be  regarded  as  per  se  a  nuisance.  Beseman 
V.  Pennsylvania  R.  R.  Co.,  60  N.  J.  Law,  235, 
13  Atl.  164;  Id.,  62  N.  J.  Law.  221.  20  Atl. 
169.  This  modification,  however,  should  go 
no  further  than  is  necessary  to  bring  the 
rule  of  responsibility  Into  harmony  with  the 
legislation.  Salmon  v.  Delaware,  L.  &  W.  B. 
R.  Co.,  38  N.  J.  Law,  6,  20  Am.  Rep.  356. 
There  is  nothing  in  the  statutes  which  need 
relieve  these  companies  from  responsibility 
for  the  exercise  of  due  care  and  skill  in  the 
introduction  of  their  current  and  since,  out- 
side of  the  statutes,  that  responsibility  would 
rest  directly  upon  the  party  using  such  an 
agency,  notwithstanding  the  intervention  of 
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an  IndependeBt  ooalnetor,  there  appears  no 
reason  why  it  should  not  still  be  considered 
an  faieTltable  obligation.  It  is  a  general  doci 
trine  of  the  law  that,  where  there  Is  a  di- 
rect personal  oblisation  imposed  npon  a  par- 
ty, that  obligation  eannot  be  evaded  by  em- 
yloylns  some  one  else  to  fulfill  it  Actual 
fnlflllment  is  necessary.  Hole  y.  8.  S.  Bail- 
way  Co.,  e  H.  &  N.  488;  Marria  Safe  Co. 
T.  Ward,  46  N.  J.  Law,  19,  25;  Khron  t. 
Bro<^  144  Mass.  616^  11  N.  B3.  748;  SteatUr 
ship  Company  t.  Ingebregsten,  67  N.  J.  Law, 
40Q,  81  Atl.  619.  These  considerations  lead 
to  tha  conclusion  that  the  electric  company 
was  bound  to  exercise  due  care  and  skill  ei- 
ther in  installing  the  apparatus  by  ita  own 
agents  or  in  examining  to  see  that  it  had 
been  properly  installed  by  others.  The  Mew 
Tork  Court  of  Appeals  enforced  this  doctrine 
In  Schmeer  ▼.  Qas  Light  Co.,  147  N.  Y.  529, 
42  N.  B.  202,  80  L.  B.  A.  663,  where  It  was 
held  that  the  defendant  was  required,  before 
It  permitted  gas  to  be  turned  into  pipes  new- 
ly Installed  by  other  parties,  to  exercise  rea- 
sonable care  and  skill  in  inspecting  the  pipes 
BO  as  to  ascertain  whether  they  were  In 
proper  condition  for  use.  The  apidicaUon  of 
that  doctrine  to  the  case  in  hand  sustains  the 
rerdict,  for  the  evidence  warranted  the  Jury 
in  finding  that  reasonable  inspection  of  the 
apparatus,  as  it  was  left  by  the  electrician, 
would  have  discovered  the  loose  wire  in  the 
binding  post,  and  reasonable  care  and  skill 
would  have  remedied  tbe  defect  at  once. 

The  rule  for  a  new  trial  should  be  dischar- 
ged. 

(tl  V.  i.  U.  422) 

BIERMAN  T.  RBINHORN. 
(Supreme  Oonrt  of  New  Jersey.    Nov.  7,  1904.) 

BKFUVIN  —  EVIDENCE— APFEAI.  ntOM  DIGrrBIOI 

COUBT— REVIEW. 

1.  Unless  the  plaintiff  in  replevin  ghows  a 
right  of  possession  in  himself,  a  judgment  for 
the  defendant  is  lawful. 

2.  On  an  appeal  from  tbe  district  court  only 
such  facts  as  appear  in  a  case  agreed  on'by  the 
parties  or  settled  and  signed  by  the  judge  can, 
according  to  tbe  act  of  April  8,  1902  ^.  L. 
p.  665),  be  considered  in  tills  court. 

(SyllaboB  by  the  Court,) 

Appeal  from  District  Court  of  Newark. 

Action  by  Charles  Bierman  against  David 
Relnbom.  Judgment  for  defendant,  and 
plaiDtiir  appeals.    Affirmed. 

Argued  June  term,  1904,  before  HEN- 
DRICKSON  and  DIXON,  JJ. 

James  R.  Nugent,  for  plalntlfl.  Michael  J. 
Tansey,  for  defendant 

In  consequence  of  the  illness  of  Justice 
HKNDRICKSON,  he  has  been  prevented 
from  taking  part  in  tbe  decision,  and  the 
case  is  decided  on  the  opinion  of  DIXON,  J.: 

This  is  an  appeal  from  tbe  Second  District 
court  of  Newark  against  a  Judgment  for  tbe 
defendant  in  an  action  of  replevin.     The 

f  t  8m  Rcplerio.  vol.  4S,  Cent  Dig.  H  «t,  «,  St 


printed  book  contains  what  purpart  to  be 
notes  of  testimony  taken  in  the  court  below, 
but  there  is  no  case  settied  and  signed  by  the 
Judge,  and  the  only  facts  appearing  to  be 
agreed  upon  by  the  parties  are  (1)  that  the 
plaintiff  claimed  titie  to  the  property  in  oon- 
troverqy  by  virtue  of  a  mortgage  dated  No- 
v«nber  28,  1903,  made  to  him  by  Denning 
and  wife,  a  copy  of  which  ia  set  fortb ;  (2) 
that  Denning  obtained  possession  of  the 
property  under  a  written  lease  from  the  de- 
fendant, dated  September  17,  1903,  a  copy  of 
which  is  set  forth;  (3)  that  the  defendant 
took  possession  of  the  property  about  Jann- 
ary  20,  1904;  and  (4)  that  the  plaintifT  re- 
plevied on  January  25,  1904.  On  referring  to 
the  mortgage,  it  appears  to  entitie  Denning 
to  possession  until  some  default  occurs,  but 
no  default  is  stated;  and  likewise  the  lease 
entitles  Denning  to  possession  until  expira- 
tion of  term,  nonpayment  of  rent  or  certain 
specified  acts  by  him,  but  none  of  these 
things  entitiing  the  lessor,  the  defendant,  to 
possession,  is  shown.  The  Judgment  for  tbe 
defendant  must  therefore,  have  rested  (if  no 
other  facts  appeared)  <m  the  failure  of  tbe 
plaintiff  to  prove  a  right  of  possession.  It 
could  legally  rest  on  that  basis,  and  no  error 
In  point  of  law  was  committed  by  so  ad- 
judging. 

The  brief  submltied  for  the  plaintiff  places 
his  claim  to  relief  upon  the  proposition  that 
the  defendant's  lease  to  Denning  was  a  cox- 
ditional  bill  of  sale,  and  void,  because  not  re- 
corded. But  the  Judge  has  not  certified  nor 
have  the  parties  agreed  that  such  is  the  f&ct 
Facts  not  shown  by  one  of  those  means  can- 
not' be  noticed  in  this  court,  according  to  the 
statute  (P.  L.  1902,  p.  665). 

The  Judgment  of  the  district  court  most 
be  affirmed. 


m  N.  J.  lu  4«7) 
NBUTZB  V.  ATLANTIC  CITY  R.  CO. 
(SnpNme  Court  of  New  Jersey.    Nov.  7,  1904.) 

NEW  TBIAI<— VABIANCK. 

1.  This  court  will  not  npon  a  rule  to  show 
cause,  grant  a  new  tirfal  merely  because  of  a 
variance  between  the  negligence  alleged  and 
the  negligence  proved,  when  the  variance  was 
not  brought  to  the  attention  of  the  trial  judge, 
and  might  have  been  cured  by  an  amendment 

(Syilabua  by  the  Court) 

Action  by  Jacob  Neutze  against  the  At- 
lantic City  Railroad  Company.  Verdict  for 
plaintiff.    Rule  to  show  cause  discharged. 

Argued  June  term,  1904,  before  OUM- 
MERB,  O.  X,  and  GARRISON  and  SWAYZE, 
JJ. 

Ralph  W.  B.  Donges  and  John  W.  Wea- 
cott,  for  plaintiff.  J.  Willard  Morgan  and 
cniarles  V.  D.  Jollne,  for  defendant 

SWAYZE,  J.  At  the  close  of  the  plalnttfTs 
case  a  motion  was  made  to  nonsuit  on  two 
grounds:  "(1)  That  the  plaintiff  has  failed  to 
show  any  negligent  conduct  on  the  part  of 
the  defendant  company.     (2)   Becauso  the 
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pitlntm  WM  gnftty  &t  eontrlbiitory  negU- 
gence."  Upon  the  doM  of  tbe  wbtfl6  case 
a  motloD  was  made  to  direct  a  verdict  for  ttao 
defendant  on  the  same  grounds. 

t7e  think  the  evidence  on  these  points  pre- 
sented a  case  for  tbe  Jury,  and  we  cannot 
say  that  the  damages  kn  so  large  as  to 
Justify  us  in  setting  aside  the  verdict 

It  Is  now  argued  that  there  was  such  a 
variance  between  the  negligence  alleged  in 
tbe  declaration  and  the  negligence  proved 
that  the  nonsuit  should  have  been  granted. 
There  can  be  no  question  that  such  a  vari- 
ance exists,  and,  if  the  question  had  been 
presented  to  the  trial  court,  an  amendment 
would  have  been  necessary.  Tbe  question 
was  not,  however,  presented  to  the  ixial 
court,  as  will  appear  from  the  grounds  ot 
the  motion  as  stated  by  counsel  and  quoted 
verbatim  above.  We  ought  not,  therefore, 
to  review  its  action.  The  well-established 
rule  as  to  bills  of  exception  has  been  held 
applicable  to  a  review  upon  a  rale  to  show 
cause.  Jackson,  Adtninlstrator,  v.  Consoli- 
dated Traction  Company,  59  N.  J.  Law,  25, 
35  Atl.  754.  And  this  case  has  been  cited 
with  approval  in  tbe  Court  of  Errors  and 
Appeals  in  Wallace  v.  Leber,  66  N.  J.  Law, 
195,  19a  47  Atl.  430. 

Tbe  rule  should  be  discharged. 


(Tl  k.  J.  L.  tU) 

WEILER  T.  PANCOABT. 
(Supreme  Court,  of  New  Jersey.    Nov.  T,  1904.) 

lAHDLOBD  AND  lEnAm^KVICTION— ACTION 
roB  BENT. 

1.  If  a  landlord  who  has  rented  part  of  his 
building  to  a  tenant  as  a  dwelling  permits  an- 
other part  to  be  aaed  for  lewd  purposes,  which 
render  the  tenant's  Bpartmente  unfit  for  occu- 
pancy by  a  respectable  family,  and  fails  after 
due  notice  to  put  an  end  to  such  Improper  use, 
when  be  has  legal  power  to  do  so,  and  tor  that 
reason  the  tenant  moves  away,  the  conduct  of 
the  landlord  becomes  evidence  of  an  eviction,  in 
answer  to  bis  claim  for  rent  accruing  after  such 
removal. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Newark. 

Action  by  Frank  M.  Weller  against  Solo- 
mon Pancoast  Judgment  for  defendant,  and 
plaintlET  appeals.    Affirmed. 

Argued  June  term,  1904,  before  HEN- 
DBICKSON  and  DIXON,  JJ. 

Andrew  A.  CSiambers,  for  appellant  J. 
Edward  Smith  and  Wm.  Blpley  Cobb,  for  re- 
spondeat 

In  consequence  of  illness.  Justice  HEN- 
DRICKSON  has  been  prevented  from  taking 
part  Id  the  decision,  and  the  case  is  there- 
tote  decided  on  the  opinion  of  DIXON,  J. : 

This  is  an  appeal  from  the  Judgment  of 
the  First  District  court  in  Newark.  Pursuant 
to  the  statute  (P.  L.  1902,  p.  565),  It  comes 
here  on  a  state  of  the  case  settled  and  signed 
by  the  judge  of  the  district  court  and  can  be 

1.  SM  Laadlora  sad  Tanant,  voL  tt,  Oeat.  Dig.  H 
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examined  la  thtt  Mtnt  tntf  tor  ecron  "la 
point  of  law,  «r  upon  tbe  admission  or  re- 
jection of  evidence,"  This  state  of  the  caae 
shows  that  the  action  was  on  a  lease  for  the 
nmt'of  dwelling  apartments  In  tbe  bonding 
821  Bank  street  accruing  and  becoming  doe 
After  the  defendant  moved  ont  and  that  tbe 
defense  was  that  the  Umdlonl,  the  plalntlS^ 
had  evicted  hit  tenant  the  defendant  by  al- 
lowing a  woman  to  oecnpy  apartments  in  the 
same  building,  and  to  maintain  therein  • 
house  of  ill-fame.  Althongh  the  case  Is  not 
ia  explicit  as  it  onglit  to  be  In  Ite  statement 
of  the  facts  found  by  tbe  Judge  bdow,  yet  It 
it  reasonably  to  be  gathered  therefrom  that 
be  determined  that  the  woman  occupied  her 
Apartiiiento  by  permission  of  the  plaintUt; 
that  she  used  them  for  purposes  of  prostitn- 
tlon  or  assignation;  that  the  plalntlfr  waa 
informed  of  her  practices,  but  refused  to  in- 
terfere With  her;  lind  that  the  defendant 
moved  ont  in  consequence  thereof,  and  was 
thns  evicted  by  his  landlord.  Under  our 
atatnte  ot  March  27,  1889  (Gen.  St  p.  1923), 
the  woman's  lease  ot  her  premises  became 
iinmedlately  void  by  reason  of  her  use  of 
them,  and  the  landlord  was  at  once  entitled 
to  recover  possession  as  in  case  of  the  ex-. 
piratlon  of  her  term.  According  to  decided 
cases,  if  a  landlord  lete  apartmente  in  hi* 
building  to  a  tenant  as  a  dwelling,  and  then 
knowingly  permite  another  part  to  be  need 
for '  lewd  purposes,  which  render  the  ten- 
ant's apartments  unfit  for  occupancy  by  a 
respectable  family,  wUen  he  has  legal  power 
to  prevent  such  use,  and  for  that  reason  the 
tenant  moves  away,  the  conduct  of  the  land- 
lord becomes  evidence  of  an  eviction.  In  an- 
swer to  bis  claim  for  rent  accruing  after 
such  removal.  Dyett  V.  Pendleton,  8  Cow. 
727;  dilhooley  ▼.  Wa*lngton,  4  N.  T.  217; 
Rowbotbam  v.  Pearce,  6  Houst  (Del.)  185; 
Lay  V.  Bennett  4  Colo.  App.  252,  35  Pac.  74& 
I  approve  of  this  rtile,  and  think  that  on  tbe 
facta  found,  the  Judgment  of  the  district 
court  can  lawfully  rest 

Beside  the  state  of  the  case,  the  trial 
Judge,  in  response  to  an  order  from  tlila 
court  certified  that  certain  testimony  had 
been  admitted  against  the  plaintifrs  objec- 
tion. This  testimony  was  competent  for  the 
purpose  of  showing  the  relation  of  the  part 
occupied  by  the  woman  to  tbe  defendant's 
apartments,  the  cbarncter  of  the  woman'a 
occupation,  and  the  knowledge  and  acquiea- 
cence  of  the  plaintiff. 

No  error  appears  requiring  the  reversal  ot 
the  Judgment  and  therefore  It  la  affirmed. 


(71  K.  J.  U  tm 
LAP  AT  V.  ERIE  R.  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

APFKAI.  FBOM  DISTBIOT  COUBT— BEVIBW. 

1.  A  Judgment  rendered  in  the  district  court 
upon  the  finding  of  the  judge  upon  mixed  ques- 
tions of  law  and  fact  will  not  be  reversed  on  ap- 
peal upon  the  assumption  that  the  judge  tound 
any  of  the  facts  advetsely  to  the  paxtf  tor  whom 
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be  niTe  a  genera!  Jndement  ^e  presnmption 
la  that  the  jndge  found  snch  fticts,  aa  will  snp- 
port  the  jndgment  that  waa  rendered.  Such 
Sndings  are  Dot  reviewable  if  there  was  any  tes- 
timony to  support  them. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Pateraon. 

Action  by  Lasar  Lapat  against  the  Erie 
Railroad  Company.  Judgment  for  plalntUf, 
and  defendant  appeals.    Affirmed. 

Argued  November  term,  1903,  before  OAB- 
BISON  and  OARRETSON,  JJ. 

Collins  ft  Corbm,  for  appelant  Wayne 
Dumont,  for  appellM. 

GARRISON,  J.  This  Is  an  appeal  ftom  a 
Judgment  rendered  In  the  district  court  npon 
a  trial  before  the  judge  of  said  court  The 
agreed  state  o'  the  case  consists  of  (1)  the 
facts  proved  b^  the  plaintiff;  (2)  a  motion 
for  a  nonsuit  which  was  denied;  (3)  the 
facts  proved  by  the  defendant ;  (4)  the  find- 
ing of  the  Judge  in  favor  of  the  plaintiff, 
the  assessment  of  the  damages,  and  the  Judg- 
ment therefor. 

The  plaintiff's  ca6e  was  that,  as  consignee 
of  two  bags  of  metal,  he  received  by  mall  at 
11  o'clock  on  Saturday  morning  a  notice  from 
the  defendant  that  It  had  received  the  two 
bags  of  metal,  and  that,  after  24  hours  after 
notice  given,  regular  storage  rates  would  be 
charged.  That  night  the  freight  station  of 
the  defendant  was  robbed  of  the  metal,  of 
which  notice  was  given  to  the  plaintiff  on 
Sunday  morning.  The  plaintiff  also  proved 
that  for  several  years  he  had  always  receiv- 
ed a  similar  notice  of  the  arrival  of  like  ship- 
ments, and  had  removed  the  goods  within  24 
hours;  that  In  the  present  case  he  paid  the 
freight,  and  had  not  removed  the  goods  be- 
cause Sunday  intervened. 

At  the  conclusion  of  theplalntHTs  case  the 
defendant  moved  fot  nonsuit  on  the  following 
grounds: 

(1)  fiecause  the  liability  of  the  defendant 
as  a  common  carrier  ceased  immediately  on 
the  arrival  of  the  goods  at  the  River  Street 
Station,  and  the  liability  thereafter  was  only 
that  of  a  warebonseman,  and  there  is  no 
proof  of  any  negligence  against  the  company 
as  warebonseman. 

(2>  The  liabiltt^  of  the  defendant  as  a  com- 
mon carrier  ceased  within  a  reasonable  time 
after  the  goods  had  arrived  at  River  Street 
Station,  and  the  reasonable  time  bad  already 
elapsed  when  the  goods  In  question  were 
stolen. 

(8)  The  liability  of  the  defendant  as  a 
common  carrier  ceased  within  a  reasonable 
time  after  actnal. notice  of  the  arrival  of  the 
goods  had  been  received  by  plaintiff,  assum- 
ing that  such  notice  was  legally  necessary; 
and  it  was  undisputed  that  notice  was  re- 
ceived between  11  and  12  o'clock  Saturday 
forenoon,  and  the  goods  were  not  stolen  un- 
til Saturday  night 

(4)  According  to  the  terms  of  the  bill  of 
lading  offered  In  evidence  by  the  plaintiff. 


and  which  constitnted  thk  ^ntract  of  car- 
riage, the  shipper,  acting  as  the  agent  for 
the  consignee,  contracted  that  "property  not 
t'emoved  by  the  persoh  or  party  entitled  to 
receive  It  within  twenty-four  hours  after  Its 
arrival  at  destination,  may  be  kept  In  the 
car,  depot  or  place  of  delivery  of  the  car- 
rier, at  the  sole  risk  of  the  owner." 

The  motion  for  nonsuit  was  denied,  and 
for  the  defendant  certain  facts  were  proved, 
among  which  were  that  the  freigbthoase  had 
been  entered  through  a  window  eight  feet 
above  the  floor  by  means  of  a  ladder;  that 
the  window  was  of  glass,  protected,  by  Iron 
bars  one-half  inch  thick,  secured  by  one  nail 
at  each  end  of  a  bar;  that  the  nails  could 
have  been  drawn  by  the  daw  of  a  hammer, 
but  looked  as  U  forced  by  an  Iron  bar ;  that 
four  of  these  bars  bad  been  removed,  and  a 
part  of  the  window  sash  broken ;  that  there 
was  no  watchman,  and  had  been  none  for 
seven  years,  during  which  time  two  other 
•robberies  had  occurred. 

There  was  no  request  to  the  court  to  give 
Judgment  for  the  defendant  npon  any  special 
finding  of  facts ;  hence  the  only  legal  errors 
now  open  for  discussion  are  the  refusal  to 
nonsuit,  and  the  rendition  of  Judgment  for 
the  plaintiff  upon  the  mixed  question  of  law 
and  fact  at  the  close  of  the  whole  case. 

In  view  of  the  testimony  that  was' supplied 
by  the  defendant,  the  refusal  to  nonsuit  at 
the  dose  of  the  plaintiff's  case  was  not  error, 
unless  It  was  also  error  for  the  Judge  to  have 
given  Judgment  for  the  plaintiff  at  the  dose 
of  all  the  testimony.  The  two  assignments 
are.  In  legal  effect  one  and  the  same. 

At  the  close  of  the  whole  case  the  mixed 
questions  of  law  and  fact  to  be  decided  were 
whether  the  plaintiff  was,  under  the  proofs, 
entitled  to  a  reasonable  time  to  remove  hto 
goods  after  the  receipt  of  the  customaty  no- 
tice from  the  defendant,  whether  snch  rea- 
sonable time  had  expired  at  the  time  that 
the  goods  were  stolen,  and,  if  the  defendant 
be  regarded  as  a  warehouseman,  whether  It 
was  negligent  in  protecting  the  goods  In  Its 
freighthouse.  Upon  each  of  these  points 
there  was  some  testimony  to  support  the 
finding  of  the  trial  court  In  favor  of  tiie 
plaintiff.  The  agreed  state  of  the  case  does 
not  disclose  upon  what  predse  state  of  facts 
the  Judge  decided  these  several  Issues,  but 
all  Intendments  necessary  to  support  the 
Judgment  upon  any  of  the  issues  presented 
most  be  made.  If  the  defendant  desired  to 
limit  the  force  of  this  doctrine  by  showing 
Just  what  facts  the  trial  court  had  fonnd  as 
the  basis  of  its  Judgment  a  rule  upon  the 
Judge  for  that  purpose  should  have  been  ob- 
tained. As  the  case  stands,  each  of  the  er- 
rors assigned  as  matter  of  law  is  met  and 
overcome  by  the  legal  presumption  that  the 
fact  upon  which  the  defendant  must  relv 
was  dedded  against  It  by  the  court  below. 
Such  findings  cannot  be  here  reviewed  upon 
the  mere  weight  of  evidence. 

The  appellate  court  will  not  for  the  par- 
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pose  of  reversiiig  a  judgment  for  legal  er- 
rors, assnme  tliat  tbe  trial  court  found  upon 
any  of  tbe  issues  of  fact  adversely  to  tbe 
party  for  wbom  a  general  Judgment  was  ren- 
dered. 

The  Judgment  of  tbe  district  court  must 
be  affirmed,  with  costs. 


<71  N.  J.  L.  4U) 

EARL  r.  JENKINS. 
(Snpreme  Oourt  of  New  Jersey.    Not.  7,  1904.) 

JUDGHXNT  ON  bond  AND  WABRANT— TAI.IDrrT. 

1.  A  judgment  on  bond  and  warrant  of  at- 
torney, entered  for  the  amount  of  the  penalty, 
in  accordance  with  the  act  concemintr  obliga- 
tions (Gen.  St  p.  2337,  {  6),  and  in  pursuance 
of  the  express  direction  of  the  warrant  is  not 
illegal,  although  a  part  of  the  real  debt  had 
been  collected  by  foreclosure  of  a  mortgage  giy- 
en  for  the  same  debt,  and  the  case  was  tnus 
brought  within  the  scope  of  the  act  of  March 
12,  1880  (Gen.  St  p.  2111). 

(Syllabos  by  the  Court) 

Action  by  Butb  G.  Eiarl  against  Charles 
H.  Jenkins.  Judgment  for  plntntilf.  Ap- 
plication for  vacation  of  judgment    Denied. 

Argued  June  term,  1904,  before  HE!N- 
DRICKSON  and  DIXON,  JJ. 

Thomas  E.  French,  for  plaintiff.  Jolm 
F.  Harned,  for  defendant. 

In  consequence,  of  illneas,  Justice  HBN- 
DRICKSON  has  been  prevented  from  taking 
part  in  the  decision,  and  the  case  is  there- 
fore decided  on  the  opinion  of  DIXON,  J.: 

Tbe  defendant  applies  for  the  vacation  of 
a  judgment  entered  against  him  for  the  pen- 
alty of  his  bond  by  virtue  of  his  warrant  of 
attorney.  Tbe  main  ground  of  the  applica- 
tion Is  that  a  part  of  the  debt  mentioned  in 
the  condition  of  the  bond  bad  been -satis- 
fled  by  the  foreclosure  of  a  mortgage  given 
for  the  same  debt,  and  therefore  under  the 
statute  concerning  such  proceedings  passed 
March  12,  1880,  amended  March  23,  1881 
(G«n.  St  p.  2111),  judgment  should  have 
been  rendered  for  tbe  balance  of  the  debt 
only,  with  costs.  Our  act  concerning  obli- 
gations (Gen.  St  p.  2336)  provides  that, 
when  an  action  shall  be  brought  on  a  bond 
containing  a  penalty  to  secure  the  payment 
of  money  only,  judgment  In  favor  of .  tbe 
plaintiff  shall  be  entered  for  the  penalty,  to 
be  discharged  by  payment  of  tbe  sum  really 
due.  This  direction  as  to  the  amount  of  the 
judgment  corresponds  with  the  practice  at 
common  law.  Our  act  respecting  the  entry 
of  judgments  on  bonds  with  warrants  to  con- 
fess Judgment  (Gen.  St  p.  172)  directs  that 
judgment  shall  be  entered  for  the  sum  men- 
tioned in  tbe  bond  and  warrant  In  the 
present  case  tbe  defendant's  warrant  author- 
ized the  attorney  to  confess  judgment  for 
the  penalty  of  the  bond.  The  Judgment  now 
assailed  is  therefore  entered  in  accordance 
with  the  statute  specially  regulating  such 
proceedings,  and  with  the  express  authority 
of  tbe  defendant    The  act  first  mentioned 


does  not  render  such  a  judgment  iU^aL  In 
cases  like  this  it  may  be  read  as  if  written, 
"Judgment  shall  be  rendered"  according  to 
the  established  practice,  and  execution  "Ms- 
sue  only  for  the  balance  of  debt  and  costs 
of  suit"  In  the  affidavit  produced  for  the 
confession  of  this  judgment  the  amount  of 
the  real  debt  is  distinctly  stated,  and  hence, 
upon  the  whole  record,  the  truth  is  shown. 

Another  g^round  for  this  application  is  that 
lu  the  affidavit  just  mentioned  the  bond  is 
referred  to  as  being  dated  February  8,  1903, 
and  being  conditioned  for  the  payment  of  the 
debt  In  one  year  after  its  date,  and  yet  the 
judgment  was  confessed  May  2,  1903.  But 
the  affidavit  states  that  a  true  copy  of  the 
bond  was  annexed  thereto,  and  that  copy 
shows  a  bond  dated  February  8,  1883.  The 
mistake  in  the  reference  is  manifest,  and 
does  not  affect  the  legality  of  the  judgment 

The  application  should  be  denied,  and  the 
rule  to  show  cause  discharged,  with  costs. 


(71  N.  J.  U  43S) 

WASHINGTON  TP.  v.  BOROUGH  OF 

ETNA. 

(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

CEBTIOBABI— WHEN    LIES— PBOCEEDINaS    Or 
COIOCISSIO  NEBS. 

1.  The  proceedings  of  commissioners  appoint- 
ed by  the  court  of  common  pleas  under  the  act 
relating  to  newly  created  munidpalitiea  (P.  L. 
1898,  pp.  28,  3.93)  are  subject  to  review  by  cei^ 
tiorari  from  this  court  with  respect  to  their  le- 
gality. 

(Syllabus  by  the  Court) 

Certiorari  by  the  township  of  Washington 
against  the  borough  of  Etna  to  set  aside 
an  award  of  commissioners.  Apportionment 
set  aside. 

Argued  June  term,  1904,  before  HEND- 
BICKSON  and  DIXON,  JJ. 

B.  M.  Hart,  for  prosecutor.  Wendell  J. 
Wright,  for  defendant 

In  consequence  of  the  illness  of  Justice 
HENDBICKSON,  he  has  been  prevented 
from  taking  part  in  the  decision,  and  the 
case  is  therefore  decided  on  the  opinion  of 
DIXON,  J.: 

On  tbe  application  of  the  committee  of 
Washington  township,  presented  in  Septem- 
ber, 1903,  the  court  of  common  pleas  of  Ber- 
gen county  appointed  three  commlsaioners 
under  the  act  relating  to  newly  created  mu- 
nicipalities (P.  L.  1898,  pp.  28,  393),  to  ap- 
portion the  assets  and  liabilities  of  the  old 
township  of  Washington  between  the  present 
township  and  tbe  borough  of  Etna,  which, 
on  April  8,  1903,  liad  been  created  out  of 
part  of  the  old  township  (P.  L.  1903,  p.  374). 
These  commissioners.  In  making  their  appo^ 
tionment,  refused  to  include  among  the  debts 
of  the  old  township  the  claim  represented  by 
the  note  of  that  township  dated  January  23, 
1903,  held  on  April  8,  1903,  by  the  Hacken- 
sack  National  Bank,  which  was  the  subject 
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of  consideration  by  tiila  court  In  the  case  of 
Ford  T.  Washington  Township,  68  AtL  79. 
The  reason  for  such  refusal  was  that  over- 
ruled  in  the  case  Just  mentioned,  and  noth- 
ing need  now  be  added  to  the  opinion  then 
rendered  to  show  the  lUegallty  of  that  rea- 
son. 

Although  the  statute  under  which  the  com- 
missioners were  appointed  declares  that  their 
determtnatlon  shall  be  binding  and  conclusive 
upon  the  municipalities  concerned,  that  does 
not  Impair  the  power  of  this  court  to  super- 
rise  the  proceedings  of  all  subordinate  stat- 
utory tribunals  with  respect  to  their  legality. 
The  present  apportionment  must  be  set  aside, 
but  without  costs  to  either  party.  On  due 
notice  by  either  municipality  the  court  will 
hear  counsel  as  to  what  (If  any)  further  order 
should  be  made  by  this  court. 


cn  N.  ;.  U  S5) 

STATB  V.  RIGARDO. 
(Supreme  Court  of  New  Jersey.    Nor.  7,  1904.) 

CBnaHAL  £AW — AFFEAI/— BXVEBSAIi— IXFBOFEB 

EVIDENCE. 

1.  When  the  case  made  by  the  state  against  a 
defendant  as  presented  by  the  trial  court  to  the 
jury  can  be  maintained  only  by  reliance  upon 
proof  that  was  UnproperiT  admitted,  manifest 
Injuiy  has  resulted  to  the  aefendant  that  can  be 
redressed  only  by  the  reversal  of  the  judgment 
rendered  against  him.  Such  judgment  cannot 
be  sustained  upon  a  different  ground  involving 
matters  of  fact  that  were  not  presented  to  or 
passed  upon  by  the  jury. 

(Syllabus  by  the  Ck>urt.) 

Brror  to  Ck>urt  of  Quarter  Sessions,  Bergen 
County. 

George  P.  Rlcardo  was  convicted  of  em- 
bezzlement, and  brings  error.    Reversed. 

Argued  February  term,  1904,  before  GUM- 
MBRB,  C.  J.,  and  DIXON,  GARRISON,  and 
SWAYZE,  JJ. 

John  S.  Mackay,  for  plalntlfl  In  error. 
Ernest  Koester,  for  the  Stat& 

GARRISON,  J.  The  defendant  was  con- 
victed of  embezzling  moneys  that  came  Into 
his  hands  as  tbe  agent  of  the  Relief  Hook 
and  Ladder  Company,  No.  2,  a  voluntary 
association  of  which  the  defendant  was  fore- 
man. As  foreman  It  was  the  defendant's 
duty  to  exercise  general  care  over  the  prop- 
erty of  the  association,  and  by  an  arrange- 
ment with  the  treasurer,  that  was  known  to 
and  acquiesced  in  by  the  association,  the 
defendant  collected  certain  moneys  due  to 
the  association  from  the  Hackensack  Im- 
provement Company  for  team  hire.  These 
moneys  tbe  defendant,  pursuant  to  said  ar- 
rangement, was  to  deposit  In  bank  to  the 
credit  of  the  association,  and  against  the  sum 
so  deposited  to  draw  checks  for  bills  payable 
by  the  association.  The  case  of  tbe  state 
was  that  the  balance  of  the  moneys  so  to  be 
deposited,  plus  the  checks  so  drawn  and  paid, 
was  less  than  the  amount  paid  by  the  Hack- 
ensack Improvement  Company  to  the  defend- 


ant as  the  agent  of  the  assoclatloiL  In  order 
to  prove  what  sums  of  money  had  been  so 
paid  to  the  defendant,  the  state  offered  in 
evidence  a  large  number  of  vouchers  that 
had  been  drawn  on  the  Hackensack  Improve- 
ment Company  by  one  J.  J.  Garlough,  who 
had  since  died,  but  who,  at  the  time  the 
vouchers  were  drawn,  was  street  superin- 
tendent to  the  commission.  These  vouchers, 
which  were  read  to  the  Jury,  In  no  way  In- 
dicated that  they  were  for  sums  due  to  tbe 
hook  and  ladder  company,  and  the  money  for 
which  they  called  was  In  all  cases  paid  by 
checks  to  J.  J.  Carlongh,  and  passed  directly 
Into  his  private  bank  account  In  order  to 
charge  the  defendant  with  having  received 
from  Carlough  an  amount  of  money  equal  to 
the  aggregate  of  tbe  sums  covered  by  these 
vouchers,  tbe  state  called  one  Brinkner,  who 
was  the  driver  of  the  team  of  the  hook  and 
ladder  company  for  the  hire  of  which  the 
commission,  through  Carlongh,  paid  the  hook 
and  ladder  company,  through  tbe  defendant 
as  its  agent  Brinkner  had  kept  a  timebook 
of  the  team's  employment,  and  was  able  to 
testify  that  tbe  entries  In  this  book  as  orig- 
inally made  by  him  correctly  represented  the 
time  for  which  the  commission  owed  the 
hook  and  ladder  company,  and  that  he  had 
given  this  time  to  Garlough,  and  that  Gar- 
lough's  time  corresponded  to  bis,  and  also 
that  Garlough  bad  settled  with  him  on  the 
ba^s  of  tbe  time  so  kept,  and  that  he  had 
tnmed  over  to  the  defendant  all  of  the  mon- 
ey be  had  received  from  Carlongh.  He  was 
not,  however,  able  to  say  how  much  that 
was,  because  his  book  had  been  altered,  and 
lie  bad  no  means  of  knowing,  and  hence 
could  not  testify  that  tbe  sum  of  Carlough's 
vouchers  drawn  on  the  cmnmlsslon  corre- 
sponded with  his  time  book,  or  that  Garlough 
had  paid  to  him  an  amount  equal  to  the  sum 
of  these  vouchera  It  is  evident,  therefore, 
that  all  of  the  testimony  touching  the 
amount  of  money  paid  by  the  commission 
to  Garlough,  Including  the  information  fur- 
nished by  the  vouchers,  was  of  no  evidential 
force  whatsoever  against  the  defendant,  and 
that  without  some  such  evidence  the  testi- 
mony of  Brinkner  proved  nothing  upon 
which  tbe  defendant's  conviction  could  rest. 
Excluding  the  testimony  touching  Carlough's 
settlements  with  the  commission  as  having 
been  improperly  admitted,  and  assuming, 
without  proof,  that  Carlough's  vouchers  rep- 
resented tbe  exact  sum  he  ought  to  have  paid 
to  the  hook  and  ladder  company,  it  by  no 
means  follows  that  the  amount  Garlough 
paid  to  Brinkner  was  the  amount  he  had  re- 
ceived for  that  purpose,  and  without  some 
such  presumption  the  testimony  as  a  whole 
is  noninculpatory  of  tbe  defendant  Tet  this 
was  the  sole  issue  upon  which  the  trial  court, 
sent  the  case  to  the  jury,  or,  rather,  the  sole 
line  of  proof  by  which  tbe  case  that  was 
submitted  to  tbe  Jury  could,  under  the  charge 
of  the  court,  be  maintained  by  the  state. 
This  being  so,  and  the  entire  record  having 
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been  certlfled  to  as  ander  the  statute,  it  is 
clear  tbat  manifest  Injury  bas  resulted  to. 
tbe  defendant  both  on  the  admission,  of  testi- 
mony and  in  the  charge  of  the  court,  for 
which  the  Judgment  entered  in  the  court 
below  must  be  reversed. 

This  result  renders  it  unnecessary  to  de- 
cide whether  the  defendant,  by  indorsing 
the  names  of  the  payees  upon  two  of  the 
checks  he  had  drawn  on  the  company's  bank 
account,  and  by  his  conduct  respecting  them, 
had  converted  to  his  own  use,  with  a  fraudu- 
lent intent,  the  money  of  the  company  to 
tbe  extent  of  tbe  sums  for  which  such 
checks  were  drawn.  The  questions  of  fact 
necessary  to  the  determination  of  this  Issue 
were  not  presented  to  or  passed  upon  by 
the  Jury;  hence  there  is  no  verdict  against 
him  upon  this  point 

In  view  of  the  retrial  of  this  indictment, 
it  may  be  well  to  add  that  we  have  examined 
the  queBtion  of  the  defendant's  direct  an- 
swerability to  the  hook  and  ladder  company 
with  respect  to  the  moneys  shown  by  the 
testimony  in  the  present  case  to  have  come 
into  his  hands,  and  think  that  with  respect 
to  such  moneys  he  is  within  the  statute 
upon  which  this  Indictment  Is  founded. 

For  the  reasons  above  given,  the  Judg- 
ment contained  in  this  record  is  reversed. 


(71  N.  J.  L.  «) 

OOTTLIEB  v.  NORTH  JERSEY  ST.  RY.  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

OKATH  OF   WITK — ^ACTION    FOB   DAHAOKS. 

1.  An  action  for  the  death  of  a  wife  who 
leaves  a  husband  and  children  surviving  her 
cannot  be  maintained  under  the  death  act  (Gen.' 
St  p.  iisa) 

2.  The  case  of  May  v.  West  Jersey  Railroad 
Company.  42  Atl.  163,  62  N.  J.  Law,  63,  ex- 
plained. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Isidore  Gottlieb,  administrator, 
against  the  North  Jersey  Street  Railway 
Company.  Judgment  for  plaintifl.  Defend- 
ant brings  error.    Reversed. 

Argued  February  term,  1904,  before  GTTM- 
MERB,  C.  J.,  and  DIXON,  GARRISON, 
and  SWAYZE,  JJ. 

Cbauncey  G.  Parker,  for  plalntifT  In  error. 
Samuel  &  Leonard  Kalisch,  for  defendant  in 
error. 

GARRISON,  J.  This  action  was  brought 
under  tbe  death  act  (Gen.  St  p.  1188)  by  an 
administrator  who  is  the  husband  of  the  de- 
ceased, who  left  surviving  her,  as  her  next 
of  kin,  one  son.  The  action  can  be  main- 
tained only  when  there  is  in  existence  a  per- 
son for  whose  benefit  it  Is  given.  Cooper  y. 
Shore  Electric  Co.,  63  N.  J.  Law,  558-565, 
44  AtL  633. 

Neither  the  husband  nor  the  son  occupy 
this  position.    The  husband  does  not  because 

1 1.  See  Death,  voL  IB,  Cent  Dig.  {}  10,  40.  a,  4i. 


be  Ijs  not  next  of  klQ.  Groaao  t.  D.,  L.  &  W. 
R.  R.,  50  N.  J.  Law,  817,  18  AtL  233;  Myers 
y.  Holborn,  58  N.  J.  Law,  193,  33  Aa  389. 
30  L.  R.  A.  345,  55  Am.  St  Rep.  60& 

The  son  does  not  because^  although  next 
of  kin,  he  would  not  take  in  case  of  intes- 
tacy, which  is  the  test  provided  by  the 
statute.  Tbe  father  would  do  that  by  a 
common-law  rule  that  has  not  been  altered 
in  this  state  by  statute. 

The  case  of  May  r.  West  Jersey  Railroad 
Company,  62  N.  J.  I4w,  63,  42  AtL  163,  re- 
lied upon  as  an  authori^  for  the  right  to 
maintain  this  suit  la  not  an  authority  in  this 
point  That  was  a  rule  to  show  cause  In 
this  court,  in.  which  a  verdict  that  had  been 
recovered  on  the  basis  at  the  benefit  accruing 
to  the  children  of  a  deceased  wife  was  set 
aside  on  the  merits  of  tbe  case.  It  is  true 
that  in  that  case  the  husband  was  living, 
and  that  it  was  admitted  that  he  bad  not  the 
legal  Interest  necessary  to  maintain  tbe  ac- 
tion. Whether  his  right  as  admin  istiator  to 
maintali)  the  action  for  the  benefit  of  the 
children  was  conceded,  or  assumed,  or  merely 
overlooked,  does  not  appear  from  the  opinion 
of  Mr.  Justice  Llpplncott,  but  an  examina- 
tion of  that  opinion  will  show  that  it  was  not 
decided.  On  the  point  now  presented  for 
decision  that  case  has  not  tbe  force  of  an 
adjudication.  The  Judgment  must  be  re- 
versed. 

(n  N.  J.  u  s»t 

PEDERSON  y.  KIENSEL. 
(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

AOKNCTTr-ByiDBRCK. 

1.  Agency  cannot  be  proved  by  the  declara- 
tions of  the  person  whose  agency  b  sought  to  be 
established. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Camden  Coun- 
ty. 

Action  by  Peter  Pederson  against  George 
Mr.  Kiensel.  Judgment  for  plaintitf.  De- 
fendant appeals.    Reversed. 

Argued  November  term,  1908,  before  GAR- 
RISON and  GARRET80N,  JJ. 

Lewis  Starr  and  B.  O.  O.  Bleakley,  for 
appellant    W.  T.  Boyle,  for  appellee. 

PER  CURIAM.  This  case  was  argued  on 
briefs.  No  motion  to  dismiss  the  appeal  is 
made.  The  appeal  must  be  disposed  of  on 
itf<  merits.  The  action  was  against  the  es- 
tate of  Mrs.  Kiensel.  The  case  shovra  that 
the  goods  were  sold,  charged,  and  delivered 
to  her  husband.  A  witness,  over  objection, 
was  permitted  to  testify  that  the  husband 
said  to  the  vendor  that  he  was  buying  the 
goods  for  his  wife.  It  was  error  to  admit 
this  testimony.  Agency  cannot  be  proved 
by  the  declaration  of  the  person  whose  agen- 
cy is  sought  to  be  established.  Elliott  on 
Evidence,  vol.  1,  |  252. 

f  t  See  Principal  and  A<ent.  voL  40,  Cent.  Die.  I  «• 
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The  Judgment  of  the  district  court  is  set 
aside,  in  order  that  there  may  be  a  new 
triaL 

01  N.  J.  L.  8«8) 

MANNBBACH  v.  STEVENS  et  a!. 
(Sttpi«ine  Court  of  New  Jersey.    Nov.  7,  1904.) 

INJUXT   TO   BMPlorfi— ASSUHPTIOH    OF   BISK- 
NONSUIT. 

1.  When,  upon  the  case  made  by  the  plaintifE, 
hiu  assumption  of  the  risk  that  led  to  his  injury 
appeared,  a  motion  made  for  a  nonsuit  upon 
that  ground  should  be  granted. 

(Syllabus  by  the  Court.) 

Action  by  Charles  Mannebach  against 
John  H.  L.  Stevens  and  others.  Verdict  for 
plaintiff.    Rule  to  show'cause  made  absolute. 

Argued  June  term,  1904,  before  GUM- 
MERE,  C.  J.,  and  GARRISON,  GARRET- 
SON,  and  SWAYZE,  JJ. 

Herbert  C.  GUson,  for  plalntifl.  I.  F.  Gold- 
enhom,  for  defendants. 

GARRISON,  J.  The  plaintiff  was  injured 
by  the  falling  of  the  top  stick  of  some  tim- 
ber that  was  piled  np  on  the  asphalt  pave- 
ment of  the  street  outside  the  curb  of  the 
sidewalk.  The  timber  was  piled  four  or 
five  feet  high,  and  the  plaintiff  was  facing 
it,  and  about  two  or  three  feet  from  it,  at 
the  time  the  stick  was  dislodged  and  fell 
on  big  leg.  The  stick  was  jarred  from  the 
pile  by  the  hind  wheel  of  a  heavily  laden 
truck  that  was  being  backed  in  to  a  chute 
near  the  sidewalk.  The  trade  was  the  de- 
fendant's, was  loaded  with  cement,  and  in 
charge  of  the  defendant's  driver.  The  plain- 
tiff was  employed  on  the  building  where  the 
cement  was  to  be  used,  and  himself  directed 
the  driver  of  the  truck  where  to  deliver  his 
load.  Upon  this  point  the  plaintiff  testified: 
"I  was  coming  out  of  the  office  in  Thirteenth 
street,  and  I  met  the  driver  of  the  load  of 
cement.  He  asked  me  where  he  could  de- 
liver that  I  told  him  between  Thirteenth 
and  Fourteenth  streets,  on  Sixth  avenue,  be- 
tween two  piles  of  timber,  that  he  would 
see  a  chute.  That  is  where  the  cement  was 
delivered."  After  receiving  this  instruction, 
the  driver  mounted  his  truck,  which  was 
loaded  with  five  tons  of  cement  according  to 
the  plaintiff's  testimony,  and  engaged  in 
backing  his  team.  The  driver  was  still  en- 
gaged in  backing  in  when  the  plaintiff,  who 
bad  gone  to  summon  laborers  to  help  in  un- 
loading the  cement,  returned  to  the  scene, 
and,  walking  out  into  the  street,  stood  with- 
in two  or  three  feet  of  one  of  two  piles  of 
timber  between  wliich  he  had  directed  the 
driver  to  Ijack  in.  He  was  facing  this  pile 
of  timber  and  the  truck,  and  according  to 
his  testimony  saw  that  "the  truck  was  back- 
ing. He  seemed  to  be  backing  all  right  when 
I  was  looking  at  him.  The  last  I  can  re- 
member his  horses  were  facing  Fourteenth 
street.  He  came  in  on  a  sort  of  an  angle 
and  struck  the  edge  of  the  timbers — I  mean 
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the  ends."  If  by  this  the  plaintiff  means 
that  he  looked  elsewhere  while  remaining  in 
the  position  in  which  his  testimony  places 
him,  he  was  clearly  lacking  in  ordinary  care 
for  his  own  safety;  whereas,  if  he  means 
that  he  continued  to  look  until  the  truck 
struck  the  end  of  the  timbers,  be  surely  con- 
tributed more  to  the  receipt  of  his  injury 
than  did  the  driver,  whose  back  was  toward 
him  and  the  pile  of  timber,  and  whose  at- 
tention was  engrossed  in  the  very  difficult 
task  of  backing  a  team  with  a  load  weigh- 
ing five  tons.  Indeed,  that  a  wheel  of  the 
truck,  in  backing  in  under  these  circumstan- 
ces, came  in  contact  with  the  end  of  one 
of  the  two  piles  of  timber  that  were  on  either 
side  of  the  chute,  hardly  seems  to  me  to  im- 
ply the  degree  of  culpability  that  constitutes 
actionable  negligence.  Be  that  as  it  may, 
the  plaintiff  was  in  a  much  better  position 
than  the  driver  was  to  see  what  was  going  on, 
and  had,  moreover,  nothing  but  his  own  safe- 
ty to  occupy  his  attention.  If  he  did  not  see, 
it  was  because  he  directed  his  attention  else- 
where, and,  if  be  did  see,  he  was  in  a  posi- 
tion to  know  all  that  the  driver  could  know, 
and  more.  I  can  conceive  of  no  theory  of 
the  plaintiff's  case  that  would  hold  the 
driver  responsible  for  the  plaintiff's  Injury 
that  would  not  also  hold  the  plaintiff  respon- 
sible. 

The  motion  to  nonsuit  appellee  sboald  have 
been  granted. 

(71  N.  J.  U  47E) 
In  re  CENTRAL  B.  CO.  OF  NEW  JERSEY. 
(Supreme  Court  of  New  Jersey.    Nov.  7,  1804.) 

TAXATION— BAILBOAD  PBOPEBTT. 

1.  Lands  owned  by  a  railroad  company  ad- 
jacent to  the  main  right  of  way,  and  reason- 
ably necessary  or  convenient  for  the  purposes 
of  a  raiiway,  or  used  incidentally  for  such  pur- 
poses, and  not  actually  used  for  other  purposes, 
are  only  subject  to  the  special  taxation  imposed 
by  the  State  Board  of  Assessors.  New  Jersra 
Junction  R.  R.  Co.  v.  Jersey  City,  43  AtL  677, 
63  N.  J.  Law,  120,  followed. 

(Syllabus  by  the  Court.) 

In  the  matter  of  the  application  of  the 
Central  Railroad  Company  of  New  Jersey 
for  determination  as  to  certain  lands  in  Bay- 
onne  assessed  by  the  local  authorities  of 
the  taxing  district  of  Bayonne  and  by  the 
State  Board  of  Assessors  as  property  used 
for  railroad  purposes.  From  the  assessment 
the  railroad  company  brings  certiorari. 
Taxes  set  aside 

Argued  June  term,  1904,  before  PITNEY, 
REED,  and  FORT,  JJ. 

Greorge  Holmes  and  William  A.  Barkalow, 
for  Railroad  Co.  Robert  H.  McOarter,  Atty. 
Gen.,  for  State  Board  of  Assessors.  Thomas 
F.  Noonan,  for  city  of  Bayonne. 

FORT,  J.  The  proof  in  this  case  leaves 
no  room  for  controversy.  The  property 
taxed  is  practically  all  covered  with  sidings 

f  L  See  Taxation,  voL  46,  Cent  Dig.  i  261. 
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used  by  the  nillroAd  company  for  storing 
coal  until  the  cars  are  taken  to  the  Fort 
Johnson  Docks  to  be  discharged.  The  land 
in  question  lies  immediately  adjoining  the 
main  stem  of  the  railroad,  and  the  tracks 
upon  it  are  connected  with  the  main  stem 
by  the  bulkhead  line  of  the  bridge  landing 
over  the  Newark  Bay.  The  land  is  described 
upon  the  city  map  of  the  city  of  Bayonne  as 
block  459,  lot  1^,  and  thus  it  has  been  as- 
sessed by  both  the  city  and  the  State  Board 
of  Assessors  as  containing  1.66  of  an  acre. 
An  examination  of  the  map  in  evidence,  and 
a  full  review  of  all  the  evidence  in  the  cause, 
establish  that  practically  the  whole  of  the 
laud  in  question  Is  covered  by  the  railroad 
tracks  of  the  defendant  It  la  possible  that 
there  is  room  for  two  more  tracks  along  the 
south  side  of  the  property,  but  it  Is  clear 
that  the  premises  In  question  are  not  assessa- 
ble for  taxes  by  the  local  assessor,  but  by 
the  State  Board  of  Taxation.  The  case  at 
bar  is  not  distinguishable  from  New  Jersey 
Junction  Railroad  Company  v.  Jersey  City, 
«3  N.  J.  Law,  120,  43  Atl.  677. 

The  taxes  brought  up  by  the  writ  will  be 
set  aside. 

(71  N.  J.  L.  88) 

GAROSKBWSKY  v.  NORTH  JERSEY  ST. 
RY.  CO. 

(Supreme  (3ourt  of  New  Jersey.    I'.iv.  7,  1004.) 

STBEET  BAILBOAD— COLLISION— KVIDENCB— 
IN6TBUCTI0RS. 

1.  In  an  action  for  negligence,  where  the  tes- 
timony was  conflicting  as  to  the  manner  in 
which  a  collision  occurred,  the  trial  judge  char- 
ged the  jury  that  a  verdict  might  be  found  for 
the  plaintiff  "either  on  the  view  that  you  take 
of  his  own  testimony,  or  on  the  view  that  you 
take  of  the  defendant's  testimony." 

Held,  that  a  judgment  rendered  for  the 
plaintiff  must  be  reversed  where  no  negligence 
of  any  sort  could  legitimately  be  inferred  from 
the  testimony  offered  on  behalf  of  the  defend- 
ant. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Emanuel  Garoskewsky  against 
the  North  Jersey  Street  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

Argued  February  term,  1904,  before  GUM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
SWAYZE,  JJ. 

Chauncey  G.  Parker,  for  plantift  in  error. 
Leonard  &  Samuel  Kalisch,  for  defendant  in 
error. 

GARRISON,  J.  Under  a  declaration  that 
charged  in  general  terms  that  the  defendant 
bad  operated  its  car  at  an  Improper  rate  of 
speed,  and  thereby  bad  run  into  the  plain- 
tlfTs  wagon,  the  plaintiff  and  a  number  of 
witnesses  called  by  him  laid  before  the  Jury 
the  particulars  of  the  plaintiff's  case,  which 
were  as  follows:  The  plaintiff  had  turned 
into  Springfield  avenue,  going  towards  New- 
ark, and  had  at  once  taken  the  east-bound 


car  tracks,  and  had  driven  In  these  tracks  for 
three  blocks.  While  so  driving  a  car  came 
up  behind  his  wagon,  and  ran  Into  its  rear 
end,  shoving  It  forward  on  to  the  horse, 
knocking  the  horse  down,  and  upsetting  the 
wagon. 

To  meet  the  tencrete  case  thus  presented, 
the  witnesses  produced  by  the  defendant  tes- 
tified that  the  wagon  was  not  being  driven 
on  the  same  tracks  that  the  car  was  on,  bat 
on  the  west-lwund  tracks;  that  it  was  going 
at  about  the  same  rate  of  speed  or  a  little 
faster  than  the  car,  which  was  drifting  with 
the  power  off;  that,  when  the  team  was 
about  16  feet  further  to  the  east  than  the 
car  was,  the  horse  was  suddenly  pulled  over 
from  the  west-bouod  to  the  east-bound 
tracks,  immediately  in  front  of  the  car;  that 
owing  to  the  application  of  the  brakes,  the 
horse  was  not  struck  by  the  car,  but  that  the 
wagon  slid  up  onto  the  fender  and  upset 
the  car  not  moving  more  than  a  foot  after 
the  impact. 

The  issue  presented  by  this'  contradictory 
state  of  the  testimony  was,  of  course,  for 
the  Jury,  to  which  it  was  submitted  by  the 
trial  court  in  unobjectionable  form.  The  ob- 
jectionable feature  of  the  cliarge  was  that  in 
addition  to  submitting  to  the  Jury  the  ques- 
tions of  fact  thus  raised,  the  trial  court  took 
up  the  defendant's  testimony  as  an  inde- 
pendent statement  of  the  occurrence,  and 
told  the  jury  that  assuming  it  to  be  true. 
they  were  to  look  at  it  to  see  whether,  If  the 
accident  happened  as  the  defendant  said  it 
did,  the  motorman  had  exercised  reasonable 
care;  saying  to  them  not  only  in  effect  but 
expressly,  that  they  might  find  for  the  plain- 
tiff "either  on  the  view  that  you  take  of  his 
own  testimony,  or  on  the  view  that  you  take 
of  the  defendant's  testimony."  This  alter- 
native submission  to  the  Jury  was,  we  think, 
legally  erroneous,  not,  upon  the  purely  the- 
oretical ground  that  it  permitted  the  plain- 
tiff to  recover  upon  a  state  of  facts  which 
he  swore  never  had  happened,  but  because, 
upon  the  isolated  testimony  for  the  defend- 
ant, considered  as  the  Jury  was  Instmcted 
to  regard  it,  no  negligence  of  any  sort  was 
legitimately  inferable.  Only  by  piecing  it 
out,  so  to  speak,  with  items  taken  from  the 
plaintiff's  proofs,  could  a  case  of  negligence 
be  made  of  the  defendant's  version  of  the 
collision. 

For  this  error,  which  was  manifestly  In- 
jurious to  the  defendant,  the  Judgment  ren- 
dered in  the  court  below  must  be  reversed. 


(71  K.  J.  U  401) 
KENDALL  et  al.  v.  FRIES. 
(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

OAUBLINO  CONTBACT— TRANSACTION  IN  DIF- 
FEBENCES— KVIDENCI. 

1.  In  a  suit  by  a  broker  against  his  customer 
upon  a  check,  where  the  defense  is  that  the 
check  grew  out  of  a  gambling  transaction,  it  is 


1  L  See  Gaming,  vol.  21,  Cent.  Dig.  |  8E. 


Digitized  by 


Google 


V.ii 


MAUaBB  ▼.  8BBDAKEB. 


low 


not  •Booth  to  prere  that  atodc*  were  bonsbt  on 
a  maniB,  that  the  defendant  was  Bpecnlating, 
that  the  atocka  were  nerer  assigned  to  the  de- 
fendanL  and  that  he  bon^ht  optiona  on  cotton. 
These  facta  do  not,  nnder  the  circumstanoea  of 
thfai  eaae,  inatitj  the  conclasion  that  the  tran»- 
action  waa  a  mere  dealing  in  differencea. 
(SjUabns  by  the  Court) 

Action  by  WllUam  B.  Kendall  and  a  How<- 
ard  Whltloek  agalnat  Samuel  F.  Fries.  Ver- 
dict for  plaintiffs.  Rule  to  show  cause  dis- 
charged. 

Argued  June  term,  1904,  before  OTJM- 
MERB.  a  J.,  and  GARRISON,  OARRET- 
80N,  and  8WATZB,  JJ. 

Frank  T.  Lloyd  and  F.  Morse  Archer,  for 
plaintiffs.    Frederick  A.  Rex,  for  defendant 

8WATZB,  J.  This  Is  an  action  upon  two 
checks  slven  by  the  defendant  to  the  plain- 
tiffs In  aubstltntlon  for  other  checks.  The 
defense  was  that  the  transaction  orl;:Inated 
in  a  gambling  contract  for  speculation  in 
stocks  and  cotton.  The  trial  Judge  directed  a 
rerdlct  for  the  plaintiffs. 

We  baye  not  found  it  necessary  to  consid- 
er wbether  the  checks  were  given  in  ex- 
change for  <noney  or  its  equivalent,  and  the 
money  used  to  take  up  other  checks,  or 
whether  the  whole  series  of  checks  is  con- 
nected with  the  original  transaction,  tar  the 
reason  that  we  fail  to  find  any  evidence  suf- 
ficient to  warrant  a  verdict  that  the  original 
transaction  was  illegal.  The  only  evidence 
on  that  subject  is  that  the  stocks  were 
boaght  on  a  margin,  that  the  checks  were 
for  the  purchase  of  options  on  cotton,  that 
the  defendant  was  speculating,  and  that  the 
stock  was  not  at  any  time  assigned  or  given 
to  the  defendant.  This  evidence  does  not 
Justify  a  concludon  that  the  parties  were 
merely  dealing  in  differences.  As  was  said 
by  the  present  Chancellor  in  Flagg  v.  Bald- 
win, 88  N.  J.  Eq.  219,  227,  48  Am.  Rep.  308: 
'^he  act  is  not  Intended  to  interfere  with  the 
right  of  buying  and  selling  for  peculation. 
The  line  is  to  be  drawn  between  what  is 
legitimate  speculation  and  what  is  unlawful 
wager.  When  property  is  actually  bought, 
whether  with  money  or  with  credit,  the  pur- 
chaser and  owner  may  lawfully  hold  it  for  a 
future  rise,  and  risk  a  future  fall.  With 
such  transactions  the  law  does  not  pretend 
to  interfere.  They  are  within  the  line  of  law- 
ful speculation."  The  fact  that  the  defend- 
ant was  speculating  does  not  Tptovt  he  was 
merely  dealing  in  differences.  The  fact  that 
be  bought  on  margin  proves  only  that  be 
bought  in  part  for  cash,  and  in  part  on  cred- 
it The  fact  that  he  bought  options  proves 
only  that  he  made  contracts  for  future  deliv- 
ery, which  have  never  been  condemned  by 
our  courts.  The  fact  that  the  stock  was  nev- 
er actually  assigned  to  him  does  not  prove 
that  it  was  not  intended  to  be  assigned.  All 
of  these  facts,  taken  together,  show,  at  most, 
a  speculation  in  stocks  and  cotton,  in  part  for 
cash,  and  in  part  upon  credit;  and  they  tall 


far  short  of  proving  fbat  tbe  tntentiea  was 
merely  to  deal  in  differences.  In  all  of  the 
cases  in  this  state  in  which  the  transactions 
have  been  held  Illegal,  other  drcnmstancea 
were  present  In  Flagg  v.  Baldwin  the  de- 
cisive test  was  the  enormous  disproportion 
between  the  extent  of  the  transactions  and 
the  cash  margin  deposited,  and  the  fact  that 
the  purchasea  were  known  to  the  brokers  to 
be  far  beyond  their  customer's  pecuniary 
ability,  which  facts  corroborated  Flagg's  tes- 
timony that  there  was  not  to  be  any  actual 
delivery  of  stocks,  and  that  he  should  not  be 
cequhred  to  pay  for  them.  In  Minzesheimn 
y.  Doolittle,  60  N.  J.  Eq.  894,  4S  Aa  611,  tb« 
decisive  test  was  the  enormous  disproportion 
between  the  cash  furnished  by  Doolittle  to 
the  complainants  and  the  amount  of  the  nom- 
inal sales  and  purchases  made  on  his  ac- 
count, and  the  fact  that  the  transactions  al- 
ways provided  for  nominal  deliveries  several 
months  in  the  future,  while  it  was  expected 
and  intended  that,  before  the  time  for  de- 
livery should  arrive,  each  transaction  abonld 
be  covered,  so  far  as  it  could  be,  by  a  coun- 
ter transaction,  and  only  the  differences 
should  be  paid  and  adjusted.  Similar  facta 
In  Sharp  y.  Stalker,  63  N.  J.  Eq.  596,  S2  AtL 
1120.  led  the  Vice  Chancellor  to  draw  the 
same  inference.  In  Pratt  y.  Boody,  55  N.  J. 
Eq.  175,  85  Ati.  1118,  the  fact  that  some  stock 
was  actually  delivered  was  relied  on  by  the 
Vice  Chancellor  as  showing  that  the  contract 
was  not  a  mere  dealing  in  differences,  al- 
thongh  the  stock  delivered  bore  but  a  small 
proportion  to  the  total  transactions.  In  this 
respect  the  view  of  the  Vice  Chancellor  was 
sustained  by  the  Court  of  Brrora  and  Ap- 
peals. Pratt  y.  Boody,  66  N.  J.  Bq.  429,  89 
AtL  670.  The  evidence  in  tbe  present  case 
did  not  show  that  the  transaction  was  a 
mere  dealing  In  differences  The  defense 
therefore  failed,  and  the  plaintiff  was  en- 
titled to  have  a  verdict  directed  in  his  favor. 
The  rule  to  show  cause  should  be  dlschai^ 
ged,  with  costs. 

""""""        cn  N.  J.  L.  ato 
MAUOER  y.  SHBDAKER. 
(Supreme  Court  of  New  Jersey.    Nov.  7, 1904.) 

OBCnr— DECLABATIOIT. 

1.  A  declaration  for  deceit  In  the  nnderletting 
of  leased  premises  and  in  the  sale  of  an  nnex- 
pired  term  held  to  be  bad  upon  demorrer. 

(Syllabus  by  the  Court) 

Action  by  Edgar  C.  Manger  against  Wil- 
liam N.  Shedaker.  Demurrer  to  declaration 
Bostalned. 

Argued  Jane  term,  1904,  before  OUM- 
MERE^  C.  J.,  and  GARRISON  and  SWATZB, 
JJ. 

John  O.  Reed,  for  plaintiff.  Clarence  h. 
Cole,  for  defendant 

GARRISON,  J.  This  is  a  demurrer  to  a 
declaration.  There  are  three  counts.  The 
first  count  Is  apparently  intended  to  charge 
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the  AeftadKDt  with  deceit  to  enblettinK  to 
the  plalntur  certain  leased  premiaee  which 
the  defendant  had  covenanted  with  hie  lessor 
not  to  underlet,  and  from  which  the  plaintiff 
was  evicted.  Bnt  non  constat  that  the  plain- 
tiff's eviction  was  by  the  lessor  of  tlie  de- 
fendant   The  count  la  therefore  bad. 

The  second  count  sets  up  the  same  deceit 
and  the  same  covenant  by  the  defendant  with 
his  lessor,  and  allures  that  the  plaintiff  was 
evicted  by  the  said  lessor  of  the  defendant 
But  non  constat  that  the  eviction  of  the 
plaintiff  was  lawful.  A  broken  covenant 
against  subletting  gives  the  lessor  an  action 
against  his  covenantee,  but  no  right  of  re- 
«ntry.    This  count  Is  therefore  bad. 

The  third  count  sets  up  deceit  by  the  de- 
tendant  In  the  sa^e  to  the  plaintiff  of  an  un- 
expired term  of  unstated  duraUou,  and  al- 
leges that  the  plaintiff  could  not  underlet 
the  premises  and  earn  large  gains  whereby 
the  said  lease  was  of  little  value  to  the  plain- 
tiff. '  But  non  constat  that  the  small  value  of 
the  term  was  not  due  to  its  brevity,  or  that 
the  plaintiff's  inability  to  underlet  bad  any 
connection  with  the  defendant's  right  to  sell 
him  the  term.  On  the  face  of .  this  count 
the  plaintiff  got  all  that  the  defendant  bar- 
gained to  sell  him.    This  count  also  is  bad. 

Judgment  on  the  demurrer  Is  for  the  de- 
fendant. 


at  N.  J.  L.  STl) 

tSINO  V.  PHILADELPHIA  &  n.  R.  R.  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

APFKAX/— BEVIKW— BVIDEI^CB.  • 

L  A  verdict  based  upon  a  total  or  a  perma- 
aent  loss  of  earning  power  will  not  be  permitted 
to  stHDd  when  the  testimony  most  favorable  to 
the  plaintiff  will  not  sustain  such  an  inference. 

(Syllabus  by  the  Court) 

Action  by  Percy  M.  Ising  against  the  Phil- 
adelphia &  Beading  Railroad  and  the  Central 
Railroad  of  New  Jersey.  Verdict  for  plain- 
tiff. Rule  to  show  cause  made  absolute  on 
conditions. 

Argued  June  term,  1904,  before  GUM- 
MEUE,  O.  J.,  and  GARRISON  and  SWAYZE, 
JJ. 

(Tralg  A.  Marsh,  for  plaintiff.  Llndabury, 
Depue  &  Faulks,  for  defendants. 

GARRISON,  J.  The  verdict  In  this  case 
for  $10,000  can  be  reconciled  with  a  dispas- 
sionate discharge  of  its  duty  by  the  Jury  only 
by  assuming  that  a  large  part  of  the  verdict 
Is  for  a  permanent  and  very  considerable 
loss  of  earning,  power.  This,  however.  Is 
not  a  legitimate  Inference  from  the  testimony. 
The  plaintiff  had  at  the  time  of  the  trial, 
which  was  a  year  after  the  accident,  so  far 
recovered  his  capacity  to  earn  money  that 
be  had  resumed  his  old  position — one  of 
responsibility  involving  the  direction  of  30 
subordinates — and  was  receiving  exactly  the 
same  compensation  for  his  services  as  before 

f  1.  8«*  Appeal  and  Brror,  voL  t,  Cant.  Dig.  |  StM, 


his  accident  Z>r.  SBmnoiiA,  who  was  called 
by  the  plaintiff,  gave  it  as  his  opbilon  that 
the  nervous  prostratloB  which  was  the  main 
sequela  of  the  accident  would  last  for  alz 
or  seven  years.  Giving  to  the  testimony  most 
favorable  to  the  plaintilTs  measure  of  dam- 
age its  fullest  significance,  it  does  not  war- 
rant the  inference  of  such  a  loss  of  earning 
power  as  this  verdict  implies.  The  erroneous 
result  reached  by  the  Jury  need  not,  however, 
necessarily  deprive  the  plaintiff  of  his  v»- 
dict  if  he  elects  to  reduce  it  to  a  sum  that 
the  testimony  will  support  The  rule  to  show 
cause  will  be  made  absolute  unless  the  plali^ 
tiff  electa  to  enter  Judgment  for  $flb(MOl 


(n  N.  J.  I..  48S) 
U17ELLEB  ▼.  BUCH. 
(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

▲CIION  OR  irOTB— DEFBRSn. 

1.  It  would  be  a  good  defense  in  a  suit  be- 
tween the  original  parties  to  a  promissory  note 
to  prove  that  the  note  was  obtained  by  the 
plaintiff  from  the  defendant  by  misrepresenta- 
tions and  was  without  consideration ;  and  it  is 
error  for  the  court,  upon  such  a  defense  being 
opened,  to  overrule  it  and  to  direct  •  verdict 
for  the  plaintiff. 

(Syllabus  by  the  Court) 

Certiorari  to  District  Court  of  CamdoL 
Action  by  Louis  Mueller  against  Lodwlg 
Buch.     Judgment  for  plaintiff,  and  defend- 
ant brings  certiorari.    Reversed. 

Argued  June  term,  1904^  before  BBED  and 
FORT,  JJ. 

Henry  S.  Scovel,  for  prosecutor.  George 
J.  Bergen,  for  defendant 

FORT,  J.  This  was  a  suit  upon  a  prom- 
issory note  for  $100  made  by  the  defendant  to 
the  plaintiff.  The  consideration  of  the  note, 
the  plaintiff  testified,  was  money  loaned  and 
advanced  to  the  defendant  The  defense^ 
which  was  opened,  and  which  was  overruled 
by  the  court  without  testimony  being  taken, 
was  that  the  plaintiff  was  an  agent  of  one 
Howell,  to  sell  for  him  a  piece  of  land ;  that 
the  plaintiff  had  stated  to  the  defendant  that 
the  sale  price  would  be  $1,800,  and  that  the 
note  in  suit  had  been  given  by  the  defend- 
ant to  the  plaintiff  in  part  payment  of  the 
consideration  of  the  conveyance,  the  note, 
however,  being  made  to  the  plaintiff,  and 
not  to  Howell,  the  prospective  grantor,  at 
the  plaintiff's  request.  When  the  deed  came 
to  be  drawn  and  delivered,  the  consideration 
stated  in  it  was  $1,700,  and  upon  inquiry  the 
defendant  learned  that  this  was  the  true 
consideration  for  the  conveyance,  and  the 
price  which  was  paid  to  Mr.  Howdl  for  the 
land,  and  that  immediately  the  defendant 
had  protested  to  the  plaintiff  against  the  pay- 
ment of  the  $100  note,  and  the  manner  In 
which  It  had  been  obtained  from  him,  and 
that  the  plaintiff  had  replied,  "Well,  I  am 
going  to  keep  that  note  for  myself,  and  when 
It  comes  due  you  have  <^ot  to  pay  ib"    It 
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waa  this  propoaed  defeiMW,  aa  Juat  oatUned, 
In  Btdmtance,  that  tbe  conrt  oyerrnled.  If 
thla  defense  bad  been  eatablisbed  to  tbe  aat- 
lafactlon  of  tbe  Jury,  aa  opened.  It  would 
haye  been  good.  The  note  In  that  eyent 
would  be  not  <«l7  without  conaideration.  but 
would  be  shown  to  haye  been  obtained  b7 
fraudulent  r^reaentationB.  The  parties  to 
tbia  suit  are  tbe  original  partliea  to  the  note« 
and  the  note  la  open  to  all  legal  defensea 
between  them.  Tbe  defenae  offered  was  Un- 
properlj  oyerruled.  Holcomb  y.  Wyckoff,  SS 
N.  J.  Law,  86,  10  Am.  Rep.  219;  Amer.  & 
Kng.  Ency.  Law  (2d  Ekl.)  yol.  4,  p.  S26. 

Tbe  Judgment  of  tbe  district  court  ti  r»> 
vnaed,  and  a  new  trial  is  granted. 


m  N.  J.  u  ni) 

OOURTER  y.  LYDBCKER. 
(SnpraiM  Conrt  of  New  Jersey.    Noy.  14, 1004.) 
aatAi.  ESTAra  ASEKTa— bioht  to  comkissior. 

1.  A  broker  employed  to  obtain  a  sale  of  real 
•atate  earns  his  commissions  wken  be  procurM 
a  porcfaaser  able  and  willing  to  conclude  tbe 
baraaln  on  tbe  terms  on  which  tbe  broker  waa 
antnorized  to  sell. 

(Syllabus  by  tbe  ConrtJ 

Appeal  from  District  Court  of  Paterson. 

Action  by  John  W.  Courter  against  John 
t^ydecker.  Judgment  for  plaintiff,  and  de- 
fendant appeala.    Affirmed. 

This  la  aa  appeal  from  the  Judgment  of 
tbe  dlatrlct  court,  taken  to  the  Supreme 
Court  under  Acts  1902,  p.  565,  c.  172.  The 
atate  of  the  case  submitted  la  as  followa: 
The  action  was  brought  to  recover  tbe 
amount  of  comntlsslons  or  brokerage  claim- 
ed to  be  due  to  tbe  plaintiffs  for  the  sale  of 
the  defendant's  farm.  That  part  of  tbe  writ- 
ten agreement  material  to  this  action,  aa  It 
was  proved  at  tbe  trial,  on  which  the  plaln- 
tlffa  based  their  claim  to  commissions,  reada 
as  follows:  "I  hereby  authorise  Lydecker 
Bros,  of  Paterson,  New  Jersey,  to  sell  my 
property  herein  described  at  a  commission  of 
Hve  per  cent.,  no  charge  to  made  by  them  un- 
less they  obtain  for  me  a  sale.  House,  frame. 
Location,  Wyckoff.  Number  of  acres,  29. 
Price,  $3,300.  Cash  required,  $1,300.  Amount 
of  mortgage,  $2,000.  This  24th  day  of  Sep- 
tember, 1902.  [Signed]  John  W.  Courter, 
owner."  It  was  proved  before  William  I. 
Lewis,  Esq.,  Judge,  without  a  Jury,  that 
through  the  efforts  of  the  plaintiffs  the  de- 
fendant arrived  at  an  (»al  agreement  with 
a  certain  Ken  worthy  whereby  the  defendant 
agreed  to  sell  to  tbe  said  Kenworthy,  and 
the  said  Kenworthy  agreed  to  purchase  of 
the  defendant,  tbe  said  farm,  upon  tbe  terms 
of  the  aforegoing  agreement ;  that  pursuant 
to  the  terms  of  tbe  said  agreement,  Kenwor- 
thy paid  to  tbe  defendant  tbe  sum  of  $500  In 
cash,  which  sum  was  accepted  l?y  the  de- 
fendants in  part  performance  of  the  agree- 
ment, aud  took  possession  of  tbe  farm.  Ken- 
worthy, after  holding  possession  of  tbe  farm 
(or  a  abort  time,  abandoned  It,  without  car- 


rying out  tbe  farther  proyMana  of  hla  agree- 
meut  with  tbe  defendant,  and  without  hay- 
ing received  a-  deed  to  the  farm.  The  de- 
fendant retained  the  $500  paid  to  him  by  tbe 
said  Kenworthy.  Upon  these  facta  the  court 
held  that  a  valid  and  binding  agreement  for 
the  sale  of  the  farm  had  been  reached  be- 
tween Kenw.ortby  and  the  defendant,  due  to 
the  efforta  of  th«  plaintiff;  that  such  an 
agreement,  having  been  partly  performed, 
constituted  a  sale,  within  tbe  meaning  of  the 
terms  of  the  agreement  between  the  defend- 
ant and  the  plaintiff — and  gave  Judgment  for 
the  plaintiff  for  the  sum  of  $165,  the  full 
amount  claimed  by  the  plalntlfl  from  tbe 
defendant,  and  tbe  costs  of  suit. 

Argued  June  term,  1004,  beforo  FORT  and 
REED,  JJ. 

Ernest  Koester,  for  appellant  WlUiam  A. 
Sumner,  for  appellee. 

REED,  J.  (after  stating  the  facta).  The 
condition  upon  which  the  plaintiff  waa  to 
become  entitled  to  hla  commission  was  that 
he  should  obtain  a  aale  for  the  defendant. 
In  the  absence  of  a  special  agreement,  tbe 
general  rule  la  that  the  right  of  a  broker  to 
commissions  la  complete  when  he  baa  pro- 
cured a  purchaser  able  and  willing  to  con- 
clude a  bargain  on  the  terms  on  which  the 
broker  was  authorized  to  sell.  2  Am.  &  Eng. 
Ency.  of  Law  (1st  Ed.)  578;  Moon^  r.  BI- 
der,  56  N.  T.  238 ;  Hinds  y.  Henry  36  N.  J. 
Law,  828.  The  broker  may  by  special  agree- 
ment so  contract  aa  to  make  bla  compenaa- 
tlon  dependent  upon  a  condition.  But  It  la 
not  apparent  how  tbe  contract  In  the  preaent 
case  differs  from  tbe  usual  employment  of 
a  broker  to  sell  The  condition  In  all  such 
employments  is  tbat  tbe  broker  shall  obtain 
a  sale.  The  broker's  right  to  recover  com- 
missions in  such  cases  is  dependent  upon  hla 
obtaining  a  sale.  Hla  right  to  commlaslona 
by  the  terms  of  tbe  present  contract  Is,  In 
express  words,  dependent  upon  bis  obtaining 
a  sale.  Tbe  standard  by  which  tbe  perform- 
ance of  this  duty  is  to  be  asc«talned  must 
therefore  be  exactly  the  same  under  thla  con- 
tract as  under  a  general  employment.  In 
tbe  present  case  tbe  broker  obtained  a  pur- 
chaser willing  to  conclude  a  bargain  upon 
the  terms  upon  which  the  broker  was  au- 
thorized to  sell;' who  was  acceptable  to — for 
be  was  accepted  by — the  vendor.  But  It  la 
Insisted  that  there  was  no  writing,  and  ao 
the  parol  agreement  between  tbe  vendor  aUd 
purchaser  was  not  a  sale.  Tlie  broker,  under 
the  terms  at  his  employment,  had  no  author- 
ity to  enter  Into  a  written  contract  which 
would  bind  the  vendor.  Hedden  v.  Shepherd, 
29  N.  J.  Law,  894;  Morris  y.  Ruddy,  20  N.  J. 
Eq.  236;  Milne  y.  Kleb,  44  N.  J.  Eq.  878,  14 
Atl.  646i  Tbe  vendor  waa  content  to  rely 
upon  a  parol  agreement  accompanied  by  the 
payment  of  a  part  of  the  consideration.  It 
does  not  appear  that  he  ever  asked  (or  a 
writing,  and  ao  It  doea  not  appear  tbat  the 
purchaser    refused    to    execute   one,     33m 
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broker  had  performed  bis  duty  In  obtaining 
a  willing  and  acceptable  purchaser  upon  the 
terms  named,  and  he  earned  his  commission. 
It  is  to  be  observed  that,  the  purchaser  hay 
Ing  gone  Into  possession,  the  oral  contract 
wasi  In  equity,  enforceable  by  the  vendor. 
Wharton  v.  Stoutenbnrgh,  35  N.  J.  Eq.  277. 
It  was  upon  this  ground  the  case  was  de- 
cided below.  But  whether  this  verbal  con- 
tract was  or  was  not  enforceable  by  the  ven- 
dor, he,  having  accepted  it  as  a  sale,  cannot 
deny  to  the  broker  his  commissions  for  ob- 
taining the  sale. 
Judgment  affirmed. 


(n  N.  J.  u  4M) 

NOKTH  PBNN  IRON  CO.  ▼.  BOTCH. 
(Supreme  Court  of  New  Jersey.    Nov.  14, 190i.) 

ATTACHKEnT— AITIDAVIT— AOBNT  OF 
FIiAINTIIT. 

1.  The  afBdavit  ui>on  which  a  writ  of  attach- 
ment may  lawfully  issue  without  judicial  order 
under  our  statute  (P.  L.  1901,  p.  158),  must  ap- 
pear to  have  been  made  by  "the  plaintiff  his 
agent  or  attorney." 

2.  The  secretanr  of  a  corporate  plaintiff  is 
not,  by  virtue  of  his  office,  the  agent  of  the 
plaintiff  for  the  purpose  of  making  such  an  af- 
fidavit. 

(Syllabus  by  the  Ourt) 

Action  by  the  North  Penn  Iron  Company 
against  Edward  0.  Boyce.  Motion  to  quash 
writ  of  attachment.    Granted. 

Argued  November  term,  1904,  before 
SWAYZB  and  DIXON,  JJ. 

John  D.  McMullln,  for  plalntlfl.  John  O. 
Reed,  for  defendant 

DIXON,  J.  The  defendant  moves  to  quash 
the  writ  of  attachment  in  this  case  because 
of  defects  in  the  affidavit  on  which  it  was 
issued.  The  main  defect  mentioned  is  tliat, 
although  the  affiant  avers  that  be  Is  the  sec- 
retary of  the  plaintiff  corporation,  it  does 
not  appear  that  he  was  the  plaintiff's  agent 
or  att(Mney.  Our  statute  (P.  L.  1901,  p^ 
158)  authorizes  an  attaclmient  to  issue 
"where  the  plaintiff,  his  agent  or  attorney, 
shall  make  affidavit,"  etc  In  Trenton  Bank- 
ing Co.  V.  Haverstick,  11  N.  J.  Law,  171, 
this  court  held  that  like  words  in  the  act 
then  existing  Justifled  an  attachment  at  the 
suit  of  a  corporation,  and  that  the  affidavit 
In  SQCh  case  should  be  made  by  a  person 
acting  in  that  respect  under  the  authority 
of  the  corporation  and  possessed  of  the 
requisite  knowledge  to  make  such  an  affi- 
davit as  the  law  prescribes.  The  authority 
of  the  secretary  of  a  corporation,  as  defined 
la  our  act  concerning  corporations  (P.  L. 
1896,  p.  277,  t  13),  is  "to  record  all  the  vottes 
of  ti»e  corporation  and  directors  •  •  * 
and  perform  such  other  duties  as  shall  be 
assigned  to  him."  Plainly,  In  the  absence 
of  a  special  assignment,  the  authority  thus 
defined  does  not  extend  to  the  making  of  an 
affidavit  iqpon  which  litigation  is  to  be  in- 

f  1.  See  Attacbment.'  vol.  S,  Cent.  Dig.  J  ZIS, 


stltuted,  and  I  know  of  no  adjodlcatlon  to 
the  effect  that  the  authority  of  a  corporate 
secretary,  as  such,  would  reach  so  far.  We 
are  thus  brought  to  the  question  whether  It  is 
necessary  that  the  affidavit  should  appear 
to  have  been  made  by  "the  plaintiff,  his 
agent  or  attorney."  Bearing  in  mind  that 
our  proceeding  by  attachment  is  wholly  stat- 
utory, an  affirmative  answer  to  this  ques- 
tion seems  logically  compelled.  The  writ 
directs  the  seizure  of  the  defendant's  prop- 
erty, and  issues  without  Judicial  action,  and 
Is  therefore  readily  capable  of  oppressive 
and  unjust  use.  For  this  reason,  doubtless, 
tbe  Legislature  has  carefully  prescribed  the 
ctmdltlons  on  which  it  may  be  procured,  and 
It  is  the  duty  of  the  courts  to  see  that  those 
conditions  are  observed.  Although  the  Leg- 
islature has  directed  that  the  attachment  act 
shall  be  construed  In  the  most  liberal  man- 
ner for  tbe  advancement  of  Justice  and  the 
benefit  of  creditors,  that  does  not  warrant  a 
disregard  of  the  terms  of  the  statute.  If 
the  Legislature  had  intended  that  the  writ 
might  issue  on  the  filing  of  an  affidavit 
made  by  any  person,  though  without  appar- 
ent authority  from  the  plaintiff,  tbe  present 
restrictive  language  would  not  have  been 
employed.  Such,  also,  is  the  trend  of  Judi- 
cial decisions,  as  will  be  perceived  on  ex- 
amining the  cases  referred  to  In  4  Cyc.  471, 
and  3  Enc.  PI.  &  Pr.  7.  To  the  same  ef- 
fect was  the  dictum  in  Wescott  ▼.  Sbarp, 
60  N.  J.  Law,  392,  394,  13  Atl.  243,  where 
Justice  Scodder,  speaking  for  this  court, 
said  that  an  omission  to  state.  In  tbe  affi- 
davit of  an  attorney,  that  the  plaintiff  was 
absent,  when  the  statute  authorized  an  agent 
to  make  such  affidavit  only  In  case  of  the 
plaintlfTs  absence,  would  be  fatal  on  a  mo- 
tion to  quash  the  writ. 

Our  conclusion  on  tbls  point  renders  it 
unnecessary  for  us  to  consider  the  other 
objections  presented. 

The  writ  should  be  quashed,  witb  costs. 


m  N.  J.  u  iui 

STATE  V.  DUNDEE  WATER  POWER  & 
LAND  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

NAVIOABLK  WATEBS—OBSTBUCTION— INDICT- 
MENT. 

1.  Under  tbe  allegations  of  this  indictment, 
tbe  defendant  is  guilty  of  a  misdemeanor  in 
maintaining  its  dam  across  the  Passaic  river. 

(Syllabus  by  the  Court.) 

The  Dundee  Water  Power  &  Land  Com- 
pany was  indicted  for  a  misdemeanor.  Mo- 
tion to  quash  denied. 

Argued  June  term,  1904,  before  HEN- 
DRICKSON  and  DIXON,  JJ. 

Eugene  Bmley,  for  the  State.  Hoore  & 
Whitehead,  for  defendant 

In  consequence  of  the  illness  of  Justice 
HENDRICKSON,  be  has  been  prevented 
from  taking  part  in  tbe  decision,  and  the  case 
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Is  therefore  decided  on  the  opinion  of  DIX- 
ON, J.: 

The  defendant  moves  to  quash  an  Indict- 
ment found  against  it  at  the  September 
term,  1903,  of  the  Passaic  oyer.  The  prin- 
cipal ground  for  the  motloD  Is  that  the  In- 
dictment does  not  show  an  indictable  offense. 
The  indictment  alleges  that  the  defendant 
was  incorporated  by  certain  acts  of  the  Leg- 
islature of  this  state,  and  by  an  act  passed 
February  12,  1858  (P.  L.  p.  53),  was  empow- 
ered to  improve  the  navigation  of  the  Pas- 
saic river  between  the  mouth  of  the  Weasel 
brook  and  some  convenient  point  in  the  city 
of  Paterson;  that  for  such  purpose  the  de- 
fendant was  authorized  to  construct  a  dam 
across  the  river  at  or  near  the  mouth  of  the 
brook,  and  a  canal  to  be  used  in  connection 
therewith,  which  canal  should  be  at  least  75 
feet  wide  at  the  water  line,  and  should  con- 
tain water  at  least  4  feet  deep,  and  to  pro- 
vide the  same  with  a  towpath,  locks,  works, 
and  other  operating  devices  necessary  for 
improving  the  navigation  of  the  river.  In  or- 
der that  the  river  and  canal  should  there- 
after become  and  forever  remain  a  public 
highway  for  the  use  of  all  the  people  of  this 
state  to  pass  and  repass  with  their  boats  and 
.other  vessels;  that  under  said  provisions  the 
defendant  in  the  year  1859  constructed  a  dam 
across  the  river  near  the  mouth  of  the  brook, 
and  also  a  canal,  nearly  parallel  with  the 
river,  leading  from  a  point  in  the  westerly 
line  of  the  riv^r  above  the  dam  to  a  point  in 
the  westerly  line  of  the  river  below  the  dam, 
and  has  continuously  from  that  time  kept 
and  maintained  said  canal  and  dam.  The  In- 
dictment further  avers  that  the  defendant, 
disregarding  its  dnty,  did  not  then  construct 
and  has  not  since  constructed  a  canal  of  tbe 
designated  width  and  depth,  or  of  sufficient 
width  and  depth  to  Improve  the  navigation 
of  the  river,  nor  did  it  then  provide  nor  has 
it  since  provided  the  canal  with  towpath, 
locks,  works,  and  other  operating  devices  suf- 
ficient to  make  the  river  and  canal  naviga- 
ble for  boats  and  other  vessels,  by  reason 
whereof  the  citizens  of  the  state  could  not 
pass  and  repass  with  their  boats  and  other 
vessels  in  and  along  said  river  and  canal,  to 
the  great  damage  and  common  nuisance,  etc. 

The  statutes  mentioned  are  private  acts, 
and  therefore  cannot  be  noticed,  save  as  they 
are  set  forth  in  the  indictment  State  v. 
Haddonfield,  65  N.  J.  I.aw,  97,  46  AU.  750; 
State  V.  Middlesex  &  S.  Traction  Co.,  67  N. 
J.  Law,  14,  50  AU.  S54. 

The  allegations  of  the  Indictment  present  a 
condition  showing  a  continuing  public  nui- 
sance. The  Passaic  river  In  Its  natural  state 
was  a  public  highway  at  the  point  in  ques- 
tion, and  the  maintenance  of  a  dam  across 
it  must  be  a  public  nuisance,  unless  it  be 
authorized  by  the  Legislature.  The  auth(M> 
ity  given  to  the  defendant  for  such  a  struc- 
ture was  conditioned  upon  the  construction 
of  a  canal  and  appurtenances,  to  be  used  in 
connection  with  the  dam,  so  that  through  the 


whole  work  the  navigation  of  tiie  highway 
might  be  improved ;  and,  unless  the  required 
canal  and  appurtenances  -  be  provided,  the 
dam  becomes  an  unauthorized  obstruction  to 
navigation,  and  the  party  maintaining  it  is 
maintaining  a  nuisance.  Although  it  does 
not  appear  that  the  Legislature  fixed  any 
period  for  the  completion  of  the  specified 
work,  yet,  as  the  scheme  was  to  be  an  en- 
tirety, and  the  defendant  in  the  year  1859 
constructed  a  dam  and  canal  under  the  act 
of  1858,  it  should  be  now  assumed  that  the 
company  has  intended  no  further  compliance 
with  the  requirements  of  the  act 

The  motion  to  quash  the  Indictment  is  de- 
nied. 

01  N.  J.  U  40 
BODMAN  V.  NORTH  JBRSBY  ST.  BT.  CO. 
et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

OAKBIXBS— INJUBT  TO   FASSCNOXBS— KVIDENOE. 

1.  Where  the  proofs  are  that  a  trolley  car  was 
driven  past  a  barrel  vragon  moving  in  the  oppo- 
site direction,  that  the  waxon  had  projecting 
sides,  that  the  condition  of  the  roadway  was 
snch  that  a  lurch  of  the  wagon  might  reasona- 
bly be  anticipated,  and  that  the  space  between 
the  two  vehicles  at  the  time  and  place  of  pass- 
ing was  not  safficient  to  prevent  the  car  from 
bemg  struck,  it  was  not  error  to  refuse  to  non- 
suit the  plaintiff,  or  to  deny  a  motion  to  direct 
a  verdict  for  the  defendant  company. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Ella  Rodman  against  tbe  Nort|i 
Jersey  Street  Ballway  Company  and  Charles 
O.  Woelppers.  Judgment  for  plaintUC.  De- 
fendants bring  error.    Affirmed. 

Argued  February  term,  1904,  before  QUM- 
MEBE,  a  J.,  and  DIXON,  OABBISON,  and 
SWATZB,  JJ. 

Vredenbnrgh,  Wall  A  Van  Winkle,  for 
plaintiff  in  error  North  Jersey  Street  Railway 
Company.  William  S.  Stuhr,  for  plalntlfl  in 
error  Charles  O.  Woelppers.  Robert  Carey, 
for  defendant  in  error. 

OABBISON,  J.  This  la  an  action  for  per- 
sonal injuries  resulting  to  the  plaintiff  from 
a  collision  between  a  barrel  wagon  and  a 
car  of  the  North  Jersey  Street  Ballway  Com- 
pany, In  which  plaintiff  was  riding  as  a  pas- 
senger. Suit  was  brought  against  the  com- 
pany as  the  owner  of  the  car,  and  against 
Woelppers,  as  the  master  of  the  driver 
wagon. 

At  the  time  of  the  collision  the  car  and  the 
wagon  were  moving  in  opposite  directiona 
The  fact  that  they  collided  Is  conclusive 
proof  that  the  degree  of  care  adequate  to  pre- 
vent that  result  had  not  been  exercised. 
Whether  reasonable  care  would  have  pre- 
vented the  collision  was  left  to  the  jury. 
The  master  of  the  driver  of  the  wagon  has 
no  grounds  to  complain  of  the  submission  of 
this  question 'to  the  jury.  On  behalf  of  the 
defendant  company  it  was  contended  that  no 
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negligence  of  Its  motorman  had  been  shown, 
and  hence  that  the  trial  court  erred  In  re- 
fusing to  nonanlt  the  plaintiff,  or  to  direct  a 
verdict  for  the  defendant  The  teatlmony 
was  that  the  car  waa  driven  past  the  barrel 
wagon,  both  being  In  motion ;  that  the  wag- 
on had  flaring  or  projecting  sides ;  that  the 
condition  of  the  roadway  waa  such  that  a 
Inrch  or  swerre  of  the  wagon  might  reason- 
ably have  been  anticipated;  and  that  the 
space  between  the  two  vehicles  at  the  time 
and  place  of  passing  was  not  sufficient  to 
prevent  the  car  from  being  struck,  probably 
by  an  overhanging  barrel.  In  this  state  of 
the  proofs,  it  was  certainly  a  permissibie  In- 
ference that.  If  the  car  had  been  stopped,  it 
would  not  have  been  struclc  The  drawing 
of  this  inference,  as  well  as  the  application 
of  the  rule  respecting  reasonable  care,  is  a 
jury  function;  hence  the  conrt  did  not  err 
in  denying  the  defendants'  motions.  The  as- 
severation of  counsel  that.  If  the  car  had 
been  stt^iped,  the  collision  would  not  have 
been  averted,  rests  upon  no  proof,  and,  re- 
garded as  an  inference  from  the  proofs,  it  is 
properly  addressed  to  the  jury.  The  judg- 
ment against  the  defendant  company  Is  af- 
firmed. 

The  main  contention  of  the  other  defend- 
ant is  that  he  was  not  the  owner  of  the  wag- 
on that  bore  his  name,  and  hence  not  the 
master  of  the  driver.  This  raised  a  question 
of  fact  Edgewortb  t.  Wood,  58  N.  J.  Law, 
463,  S3  Atl.  940.  There  was  conflicting  testi- 
mony. The  jury  decided  that  the  defendant 
was  the  owner  and  master.  No  question  of 
law  was  involved.  The  judgment  against 
Woelppers  is  also  affirmed. 


01  N.  J.  L.  477) 

HALLENBECK  v.  CHAPMAN. 
(Supreme  Court  ot  New  Jersey.    Nov.  7,  1904.) 

FABOL  EVIOENCB— WanTEN  LEASE. 

1.  In  an  action  for  rent  reserved  ander  a  writ- 
ten lease  parol  evidence  is  inadmissible  to  show, 
in  contravention  of  tlie  terms  of  the  lease,  that 
tile  plaintiff  had  orally  agreed  at  the  time  of 
the  execution  of  the  lease  to  make  certain  repairs 
to  the  demised  premises,  and  had  failed  to  do 
so. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Newark. 

Action  by  Harry  C.  Hallenbeck  against  Da- 
vid B.  R.  Chapman.  Judgment  for  plaintiff, 
defMidant  appeals.    Affirmed. 

Argued  June  term,  1004,  before  REED  and 
FORT,  JJ. 

Huntington  W.  Merchant  and  Hugh  B. 
Reed,  for  appellant  Edwin  O.  Adams,  tor 
appellee. 

FORT,  J.  This  Is  a  suit  for  three  months' 
rent  reserved  under  a  written  lease.  The 
lease  contains  the  usual  covenants  and  a 
clause  by  which  the  lessee  will  keep  the 
premises  in  as  good  repair  as  .the  same  shall 
be  at  the  commencement  of  the  term,  etc. 
At  the  trial  it  was  proposed  to  recoup  dam- 


ages to  be  set  off  against  the  rents  sued  for 
on  the  ground  that  at  the  time  of  the  makin^r 
of  the  lease  the  lessw  had  orally  agreed  to 
make  certain  repairs,  which  he  had  not  made^ 
to  the  damage  of  the  defendant  Tbe  dis- 
trict court  rightly  overruled  this  offer  to 
prove.  It  was  a  proposition  to  change  the 
terms  of  a  written  lease  by  oral  evidence. 
Such  testimony  Is  inadmissible.  Naumberg 
T.  Young,  44  N.  J.  Law,  331,  43  Am.  Rep.  380. 
An  oral  agreement  to  surrender  premises  on 
condition  that  the  tenant  should  not  be  held 
on  his  covenant  in  the  lease  to  leave  the 
premises  In  as  good  repair  as  when  rented, 
it  is  held,  after  surrender,  Is  not  admissible 
in  a  suit  upon  the  lease  for  breach  of  cove- 
nant to  repair  contained  In  the  lease.  Snow- 
hill  V.  Reed.  49  N.  J.  Law,  292,  10  AU.  737. 
60  Am.  Rep.  615. 

The  judgment  of  the  district  conrt  is  af- 
firmed, with  costs. 


(71  N.  J.  u  «) 

VAN  VEOHTBN  v.  NEW  YORK  &  NEW 
JERSEY  TELEPHONE  &  TELE- 
GRAPH CO. 

(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

NEULIQEHCE— EXCAVATION  IN  HIOHWAT— 
INSTBTTCnONS. 

1.  Judgment  against  defendant  reversed  be- 
cause of  the  failure  of  the  trial  court  to  charge 
at  the  request  of  the  defendant  the  role  of  law 
specifically  pertinent  to  a  bill  of  exceptions  held 
by  tlie  defendant  in  which  th^  rule  itself  had 
been  incorrectly  laid  down  by  the  trial  conrt 

(Syllabus  by  the  Conrt.) 

Error  to  Circuit  Conrt,  Essex  County. 

Action  by  Eugene  M.  Van  Vechten  against 
the  New  York  &  New  Jersey  Telephone  & 
Telegraph  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Reversed. 

Argued  February  term,  1904,  before  GUM- 
MERE,  C.  J.,  and  DIXON,  GARRISON,  and 
8WAYZE,  JJ. 

Edward  A.  &  Wm.  T.  Day,  for  plaintiff  tn 
error.    H.  C.  GUson,  for  defendant  In  error. 

GARRISON,  J.  The  gravamen  of  the 
plaintiff's  action  was  that  the  defendant  bad 
neglected  to  safeguard  with  due  care  an  ex- 
cavation made  by  it  in  a  public  highway. 
The  trial  court  was  requested  by  the  defend- 
ant to  charge  the  jury:  "That  the  dnty  of 
the  defendant  was  to  exercise  reasonable  care 
in  protecting  by  a  fence  or  guard  its  manhole, 
and  that  it  was  not  in  the  exercise  of  this 
duty,  necessary  that  it  should  provide  the 
best  appliances  or  guards,  but  only  such  ap- 
pliances and  guards  as  were  well  known  and 
in  general  use." 

This  request  correctly  stated  the  law,  and 
should  have  been  charged,  as  applicable  to  ttx 
case  in  hand.  Each  of  the  pn^wsltions  oon> 
tained  in  the  request  was  pertlnoit  to  the  is- 
itue  that  had  been  tried,  and  the  second  of  them 
had  been  rendered  especially  pertinent  by  a 
bill  of  exceptions  allowed  during  the  progress 
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of  the  trltil.  Hie  trial  coart,  while  making 
no  qpeclflc  reference  to  tbe  request,  did  In  fact 
charge  npon  the  subject  contained  in  its 
first  proposition,  bat  made  no  reference  at 
all  to  the  other  matter  contained  in  its  latter 
proposition. 

This  second  proposition  should  also  have 
been  charged,  not  alone  because  it  was  fairly 
applicable  to  the  issue  that  had  been  tried, 
but  especially  because  in  the  progress  of  the 
trial,  during  the  examination  of  a  witness 
before  the  Jury  and  court,  in  admitting  a 
question  over  the  objection  of  the  defendant; 
the  court  had  laid  down  for  the  governance 
of  counsel  the  rule  of  law  incorrectly,  to 
which  ruling  the  defendant  held  a  bill  of 
exceptions  in  these  words: 

"Question  of  counsel  for  plaintiff:  Q.  Aft- 
er these  manholes  are  all  built,  why  don't  you 
use  barrels  and  boards? 

"A.  We  do. 

"Q.  You  do? 

"A.  We  generally  use  barrels  and  boards, 
excepting  in  some  cases,  where  we  have  pav- 
ing stones — that  is,  where  we  run  short  of 
barrels,  we  use  paving  stones  sometimes;  use 
a  barrel  sometimes,  too. 

"Q.  Is  that  better  than  these  Iron  rails? 

"Mr.  Day:  I  object  to  that  on  the  ground 
that  the  witness  says  that  is  never  used  in 
this  kind  of  construction. 

"The  Court:  If  they  can  show  that  you  did 
not  use  the  best  possible  means  to  protect 
this  bole,  that  would  throw  the  liability  on 
you. 

"Mr.  Day:  I  know  of  no  such  rule  as  that 

"The  Court:  1  rule  so  now. 

"Mr.  Day:  I  pray  an  exception  to  your  hon- 
or's ruling. 

"Exception  allowed.  Let  it  be  sealed,  and  it 
Is  sealed  accordingly.    B.  A.  Vail,  Judge." 

The  statement  by  the  court  of  the  rule  of 
law  by  which  the  counsel  was  to  be  con- 
trolled was  obviously  Incorrect,  in  that  It 
required  of  the  defendant  the  best  possible 
means.  Inasmuch  as  the  witness'  answer 
to  this  specific  question  did  no  injury  to  the 
defendant,  the  Judgment  would  not  be  re- 
versible npon  this  exception  standing  alone, 
but  the  rule  of  law  stated  had  application  to 
the  conduct  of  the  cause  generally  within 
the  issue  that  was  submitted  to  the  Jury,  and 
bad  been  made  in  the  Course  of  the  taking 
of  the  testimony  upon  which  that  Issue  was 
submitted;  hence,  when  the  defendant,  hold- 
ing such  a  bill  of  exceptions,  requested  the 
court  to  instruct  the  Jury  correctly  upon  this 
point,  it  was  the  defendant's  right  to  have 
its  request  in  substance  granted;  1.  e.,  to 
have  the  law  correctly  stated,  so  that  the  er^ 
roneous  ruling  of  the  court  to  that  extent 
might  be  corrected,  and  the  impression  made 
by  it  removed  as  far  as  possible  from  the 
mind  of  the  jury. 

In  all  respects,  therefore,  the  defendant's 
request  was  a  proper  one,  and  should  have 
been  charged,  and  for  the  failure  of  the  court 
to  do  so  the  Judgment  against  the  defendant 
must  be  reversed. 


(n  N.  J.  u  «7) 
CEICKENBERGBB  v.  TOWN  OF  WBST- 

FIELD. 
(Supreme  Court  of  New  Jersey.    Nov.  7,  1901.) 

HUNIOIPAI.  CX>BP0BATI0NS— PABBAOB  OF  OBDI- 
RANCK. 

1.  Where  a  statute  requires  the  "unauimont 
vot«  of  all  the  members  of  the  council"  to  pass 
an  ordinance,  that  does  not  mean  the  nnanimous 
vote  of  a  quorum,  or  of  all  the  members  present, 
but  of  all  the  members  constituting  the  whole 
oounciL 

(Syllabus  by  the  Court) 

Charles  Crlckenberger  was  convicted  of 
violating  a  city  ordinance,  and  brings  certi- 
orari.   Ordinance  set  aside. 

Argued  June  term,  1904,  before  a  single 
Justice,  nnder  the  251  at  section  of  the  inrac- 
tice  act  (P.  li.  1003,  p.  001). 

Paul  Q.  Oliver,  for  prosecutor.  Frederick 
S.  Taggart  for  defendant 

FORT,  J.  This  writ  brings  up  an  ordi- 
nance of  the  town  of  Westfleld  for  the  lay- 
ing of  a  stone  sidewalk.  Westfleld  Is  an  in- 
corporated town  under  the  general  town  act, 
approved  March  7,  1805  (Gen.  St  p.  3525). 
The  ordinance  Is  attacked  upon  the  ground 
that  it  was  not  passed  "by  the  unanimous 
vote  of  all  the  members  of  the  council,"  as 
required  by  a  supplement  to  the  town  act 
approved  March  28,  1004  (P.  L.  1904,  p.  263). 
The  act  of  1904  is  an  amendment  to  a  sup- 
plement to  the  general  town  act,  which  said 
supplement  was  approved  March  31,  1897  (P. 
L.  1807,  p.  144).  Under  the  supplement  of 
1897,  and  Its  amendment  of  1904,  the  com- 
mon council  may,  "by  unanimous  vote  of  all 
the  members  of  the  council,"  determine  that 
It  is  to  the  interests  of  the  town  to  lay  a 
sidewalk,  notwithstanding  no  petition  is  pre- 
sented to  the  council  asking  for  the  Improve- 
ment It  Is  admitted  by  the  stipulation  of 
facts  in  this  case  that  one  of  the  members 
of  the  council  was  not  present  when  the  ordi- 
nance in  question  was  passed.  The  conten- 
tion of  the  defendant  Is  that  a  quorum  con- 
stitutes the  council,  and  that  if  all  the  mem- 
bers present  constituting  the  quorum  rote 
for  an  ordinance,  it  is  lawfully  passed,  under 
the  act  of  1004.  If  the  words  of  the  statute 
were  that  the  ordinance  should  be  valid  if 
passed  by  "a  unanimous  vote  of  the  council," 
I  should  be  Inclined  to  sustain  the  ordinance. 
A  quorum  will  constitute  a  council.  Green 
V.  Weller,  32  Miss.  650;  Bonthworth  v.  Pal- 
myra &  J.  R.  Co.,  2  Mich.  287 ;  State  v.  Mc- 
Brlde,  4  Mo.  308,  29  Am.  Dec.  636.  The 
Florida  Supreme  Court  seems  to  hold  that  a 
statute  which  requires  an  affirmative  vote  of 
a  majority  "of  all  the  members  of  the  coun- 
cil" is  complied  with  by  the  majority  vote 
of  a  quorum.  Atkins  v.  Phillips,  26  Fla.  281, 
8  South.  429,  10  L.  R.  A.  15a  I  am  not  in- 
clined to  follow  this  last-mentioned  case,  as 
the  reasoning  of  the  court  does  not  carry  con- 
viction. An  ordinance,  to  be  valid,  is,  by  the 
statute  here  in  question,  required  to  be 
adopted  "by  the  unanimous  vote  of  all  the 
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members  of  the  council."  I  am  not  able  to 
give  any  other  force  to  these  words  than 
their  clear  meaning  imports,  namely,  all  the 
members  of  the  council,  and  that,  I  think, 
Includes  all  present  or  absent  members.  A 
councilman  not  present  is  quite  as  much  a 
member  of  the  council  as  one  present. 
Where  the  words  of  a  statute  are  free  from 
doubt,  there  Is  no  room  for  construction.  If 
the  Legislature  bad  intended  to  make  the 
unanimous  vote  of  a  quorum  sufficient  to 
pass  the  ordinance  in  question,  it  would  bare 
said  so,  or  would  have  said  "by  the  unani- 
mous, vote  of  all  the  members  present,"  or 
some  expression  which  would  have  negatived 
the  construction  that  all  the  members  of  the 
council — ^that  is,  all  the  elected  members  of 
the  council — ^were  necessary  for  the  action. 

The  ordinance  under  review  must  be  set 
aside,  with  costs. 

(71  N.  J.  U  «88) 

STATE  V.  TWINING  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

EMBEZZLEMENT  —  CONVEBSION  —  inDICTUENT— 

AMENDMENT. 

1.  An  indictment  which  charged  a  conversion 
of  property  of  a  corporation  to  the  use  of  the 
defendants  and  the  corporation  failed  to  charM 
any  crime,  and  the  trial  court  could  not  legally 
amend  it  so  as  to  charge  a  conversion  to  the 
use  of  the  defendants  alone. 

2.  Section  44  of  the  criminal  procedure  act 
(P.  L.  1898,  p.  881)  is  not  to  be  construed  to 
permit  an  amendment  of  an  indictment  which 
fails  to  charge  any  crime.  Such  an  amendment 
would  be  in  violation  of  the  defendant's  consti- 
tutional right  not  to  be  held  to  answer  to  a 
criminal  offense  unless  on  the  indictment  of  a 
grand  Jury. 

(Syllabus  by  the  Conrt-t 

Error  to  Court  of  Quarter  Sessions,  Mon- 
mouth County. 

Albert  C.  Twining  and  David  C.  Cornell 
were  convicted  of  embezzlement,  and  bring 
error.    Beveraed. 

Argued  June  term,  1904,  before  GUM- 
MERE.  C.  J.,  and  GARRISON  and 
SWAYZB,  JJ. 

Marshall  Van  Winkle  (James  B.  Vredea- 
burgh  and  E.  W.  Arrowsmith,  on  the  brief), 
for  plaintiffs  in  error.  Henry  M.  Nevlns,  for 
the  State. 

SWAYZE,  J.  The  indictment  in  this  case 
charged  that  the  defendant  Twining,  as  pres- 
ident, and  the  defendant  Cornell,  as  treas- 
urer, of  the  Monmouth  Trust  &,  Safe  Deposit 
Company,  executor  of  William  Mills,  being 
iu  possession,  and  having  under  their  care^ 
custody,  and  control,  certain  money,  goods, 
chattels,  property,  rights  in  action,  and  oth- 
er valuable  securities  and  efCects,  belonging 
to  the  estate  of  William  Mills,  deceased,  and 
the  persons  in  whose  benefit  and  behalf  the 
said  Monmouth  Trust  &  Safe  Deposit  Com- 
pany had  been  appointed  executor  and  trus- 
tee, with  intent  to  convert  to  their  own  use 
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and  the  uses  and  purposes  of  the  Monmouth 
Trust  &  Safe  Deposit  Company,  did  will- 
fully, unlawfully,  and  fraudulently  take  and 
convert  the  said  money,  goods,  chattels, 
property,  rights  in  action,  and  other  valua- 
ble securities,  belonging  to  the  estate  of  said 
William  Mills,  and  to  the  persons  In  whose 
beneflt  and  behalf  the  said  Monmouth  Trust 
&  Safe  Deposit  Company  had  been  appoint- 
ed and  was  acting  as  executor  and  trustee, 
to  their  (said  Albert  G.  Twining  and  David 
C.  Cornell's)  own  use,  and  to  the  use  and  pur- 
poses of  the  said  Monmouth  Trust  &  Safe 
Deposit  Company,  the  executor  and  trustee  as 
aforesaid  of  William  Mills,  deceased.  We  may 
surmise  from  these  averments  that  the  plead- 
er intended,  as  counsel  for  the  state  argrned, 
to  charge  a  violation  of  section  172  of  the 
crimes  act  (P.  L.  1898,  p.  841).  The  Indict- 
ment fails  to  specify  whether  the  property 
converted  was  money,  chattels,  or  choses  in 
action.  It  charges  a  conversion  of  all.  It 
avers  the  property  to  have  been  in  the  "es- 
tate of  William  Mills,"  and  the  persons  in 
whose  beneflt  and  behalf  the  trust  company 
had  been  appointed  executor,  from  which 
we  infer  that  it  was  the  property  of  the  trust 
company,  as  executor  of  Mills.  The  proper- 
ty could  not  be  iu  the  estate  of  Mills  and 
the  persons  beneficially  interested  in  that 
estate,  as  the  Indictment  avers.  It  charges 
a  conversion  to  the  use  of  the  defendants 
and  of  the  trust  company  as  executor  and 
trustee.  These  defects  were  so  obvious  that, 
upon  a  motion  to  quash,  the  quarter  ses- 
sions amended  the  indictment  so  as  to  charge 
that  the  defendant  Twining,  as  president, 
and  Cornell,  as  treasurer,  converted  mon- 
ey belonging  to  the  trust  company,  as  ex- 
ecutor and  trustee,  to  their  own  use.  The 
only  Justification  to  be  found  for  this  proce- 
dure is  contained  in  section  44  of  the  crim- 
inal procedure  act  (P.  L.  1898,  p.  881). 
This  section  provides  that  every  objection 
to  any  indictment,  for  any  defect  of  form 
or  substance  apparent  on  the  face  there- 
of, shall  be  taken  by  demurrer  or  motion  to 
quash  such  indictment  before  the  Jury  shall 
be  sworn,  and  not  afterwards,  and  every 
court  before  which  any  such  objection  shall 
be  taken  for  any  such  defect,  or  before  whom 
any  person  may  be  tried,  may,  if  it  be 
thought  necessary,  cause  the  indictment  to 
be  forthwith  amended  in  any  particular. 
This  section  was  first  introduced  into  our 
legislation  by  the  revision  of  1874.  Revi- 
sion, p.  277,  I  63.  It  Is  probable  that  Its 
object  was  to  compel  the  defendant  to  raise 
objections  apparent  on  the  face  of  the  in- 
dictment before  the  jury  was  sworn,  and 
thus  to  avoid  a  reversal  for  such  defects 
after  a  trial  had  been  bad.  The  language  is, 
however,  broad  enough  to  justify  a  construc- 
tion which  would  permit  any  amendment  in 
substance.  A  case  arose  soon  after  the 
passage  of  the  act.  In  State  v.  Startup,  39 
N.  J.  Law,  423,  two  of  the  Indictments  be- 
fore the  court  upon  motion  to  quash  were 
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ImM  defeetlT*  bKanw  tbej  failed  te  tHuLita 
a.  criminal  Intent,  and  a  motion  was  made 
to  amend.  On*  of  the  Justlcea  before  whom 
the  case  waa  heard  was  Justice  Depne,  who 
had  been  one  of  the  reTlsers;  and  the 
case  therefore  baa  the  adyantare  of  being  a 
contemporaneons  construction  of  the  stat- 
ute^  concarred  In  by  one  of  its  authors. 
The  court  held  that  "the  Legislature  cannot 
constitutionally  authorize  an  amendment  in 
substance  which  will  change  an  Indictment 
found  by  a  grand  jury  ao  as  to  substitute 
one  crime  for  another  charged  therein;  nor, 
If  the  Indictment  fall  to  set  out  any  crlTne^ 
can  the  court  so  amend  it  as  to  charge  the 
crime  which  it  Is  supposed  they  Intended?" 
In  State  r.  Kern,  Bl  N.  J.  Law,  259,  264,  17 
AtL  114,  US,  the  present  Chancellor  said  In 
reference  to  this  section:  "In  view  of  the 
constitutional  provision  that  no  person  shall 
be  held  to  answer  for  a  criminal  offense,  nn- 
less  on  the  presentment  or  indictment  of  a 
grand  Jury,  the  legislatlTe  grant  was  broad- 
er than  it  had  a  right  to  make;"  and  he  re- 
ferred, apparently  with  apptOTSl,  to  State  t. 
Startup.  If  the  indictment  in  this  case  fail- 
ed to  set  out  any  crime,  the  court,  un- 
der these  decisions,  which  we  approve,  was 
without  power  to  amend  IL  The  crime  de- 
fined by  the  statute  is  the  conversion  of  the 
property  of  the  cotporation  to  some  use  or 
purpose  other  than  the  use  or  purpose  of 
the  corporation.  The  charge  in  the  indict- 
ment is  the  conversion  of  the  property  of 
the  corporation,  as  executor,  to  the  use  of 
the  defendants,  and  the  use  and  purpose  of 
the  corporation  as  executor.  We  find  it  dif- 
ficult to  understand  what  the  pleader  in- 
tended when  he  charged  a  conversion  to  the 
use  both  of  the  defendants  and  of  the  cor- 
poration, but,  whatever  he  intended.  It  is 
obvions  that  a  conversion  to  the  use  of  the 
corporation,  as  executor,  conjointly  with  the 
use  of  the  defendants,  is  not  a  conversion 
to  a  use  other  than  the  use  of  the  corpora- 
tion, for  the  corporation  must  still  retain 
some  property  right  after  such  a  conversion; 
and  to  convert  the  corporation's  property  to 
the  corporation's  own  use  clearly  is  not  a 
criminal  offense,  even  If  it  can  be  called  a 
conversion.  The  Indictment  failed,  there- 
fore, to  charge  a  crime.  The  amendment  by 
which  it  was  made  to  charge  a  crime  was 
In  violation  of  the  constitutional  right  of  the 
defoidants  not  to  be  held  to  answer  to  a 
cdminal  offense  unless  on  the  Indictment  of 
a  grand  Jury. 

It  Is  proper  to  add  that  this  case  does  not 
Involve  an  amendment  of  a  variance  under 
section  S4  of  the  criminal  procedure  act  (P. 
L.  188S,  p.  878).  That  section  is  applicable 
only  upon  the  trial  of  the  Indictment  where 
there  is  a  variance  between  the  statement 
of  the  Indictment  and  the  evidence  offered 
in  proof  thereof.  The  amendment  In  this 
case  was  made  upon  a  motion  to  quash  bo- 
fore  any  evidence  had  been  offered. 

The  Judgment  most  b«  nversed. 


m  N.  J.  Ij.  m> 
MARCBLLUS  v.   BOROUGH  09 
OARFIBLD. 

(Supreme  Court  «f  New  Jersey.    Nov.  7,  1904.) 

KOniCIFAI.  CORFOBATIORS  —  BPBCIAL  EUOTIOB 

— scBiosaioii  or  fboposition. 

1.  Under  the  boronKh  act  of  1807  (P.  h.  9. 
817),  as  amended  In  1898  (P.  U  p.  356),  a  bor- 
on^ conncil  resolved  that  the  queation  of  the 
oonstmction  of  waterworks  be  ■nbmitted  to  the 
voters.  The  ballots  used  at  stich  election  read 
"For"  or  "Against"  "the  propoaition  of  eon- 
structlon  or  purchase  of  waterworks." 

Held,  that  the  question  directed  by  the  conn- 
cil to  be  submitted  to  the  voters  was  not  sub- 
mitted to  them  at  such  election,  and  that  the 
ballot  being  in  the  alternative  rendered  the  re- 
sult of  the  election  Inconclusive  and  nogatory. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Henry  Marcellns,  agalnat  the  borough  of 
Garfield,  to  review  returns  of  a  special  elec- 
tion. Election  on  proposition  of  construe- 
tion  or  purchase  of  waterworks  set  aside. 

Argued  November  term,  1003,  before  OAK- 
RISON  and  GARRETSON,  JJ. 

McCarter,  Williamson  ft  McOarter,  for 
prosecutor.   A.  D.  Sullivan,  for  defendant 

GARRISON,  J.  The  borough  law  of  1897 
(P.  L.  p.  817,  i  69)  provides  that  "it  shall  be 
lawful  for  the  council  to  provide  for,  cans* 
to  be  constructed  or  purchase,  and  to  oper- 
ate and  maintain  water  works  and  a  plant 
for  the  supply  of  water  for  domestic  and 
public  use."  This  absolute  power  Is  quail- 
fled  by  section  90  of  the  same  act,  as  amend* 
ed  in  1898  (Laws  1808,  p.  SM).  It  declares 
that  it  shall  not  be  lawful  for  the  council  to 
pass  or  adopt  any  ordinance  or  resolution  for 
the  construction  or  purchase  of  any  water- 
works, etc.,  until  there  shall  have  been  pre- 
sented to  the  council  a  consent  in  writing 
that  waterworks,  etc.,  shall  be  constructed  or 
purchased,  which  consent  shall  be  signed  by 
the  owners  of  a  majority  of  real  estate,  etc., 
nor  until  the  same  shall  have  been  assented 
to  by  a  majority  of  the  legal  votes  cast  for 
or  against  the  proposition  of  construction, 
purchaae,  or  contract  at  any  general  or  spe- 
cial election  held  In  that  borough.  "Special 
election  to  be  held  in  manner  provided  in  sec- 
tion 41  of  the  borough  act  for  a  similar  elec- 
tion for  a  proposed  Issue  of  bonds." 

The  return  shows  that  upon  July  9,  1002, 
the  mayor  recommended  that  the  council 
should  proceed  to  Introduce  a  municipal  wa- 
ter plant  In  the  borough,  and  at  that  meeting 
of  coundl  appointed  a  special  committee  to 
look  Into  the  matter.  On  July  22,  1003,  this 
committee  made  its  report,  and  at  the  same 
time  presented  a  petition,  signed  by  a  ma- 
jority of  the  property  owners  In  the  borough, 
asking  that  a  special  election  be  ordered  to 
determine  the  question.  At  the  same  meet- 
ing of  council  two  resolutions  were  passed; 
one  determining  that  It  was  necessary  that  a 
municipal  water  plant  be  established,  and  the 
other  naming  a  time  and  place  where  the 
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qaestion  sboold  be  submitted  to  the  votera. 

The  report  of  the  special  committee  to  the 
council  at  its  meeting  on  Jnly  22d  gare  as 
the  opinion  of  the  committee  "that  It  Is  en- 
tirely feadble  to  construct  a  municipal  water 
plant,"  and  recommended  that  that  question 
be  submitted  to  the  voters.  The  committee 
also  submitted  written  consents  of  a  ma- 
jority of  the  property  owners,  petitioning 
"that  a  special  election  be  ordered  and  held 
to  determine  for  or  against  the  construction 
of  a  municipal  water  plant."  Of  the  two  res- 
olutions passed  that  same  evening  by  the 
borough  council,  one  determined  that  "a 
plant  be  constructed  and  established  by  the 
borough  of  Garfield  for  the  supply  of  water," 
and  the  other,  after  referring  to  the  consent 
In  writing  of  the  property  owners  "to  the 
construction  of  waterworks  or  water  supply 
plant"  resolved  "that  the  question  of  the 
construction  of  waterworks  for  the  supply 
of  water"  for  the  use  of  the  borough  be  sub- 
mitted to  the  voters. 

The  notices  of  the  special  election  posted 
up  within  the  limits  of  the  borough  and  the 
notice  pabllebed  In  the  Hackensack  Republi- 
can are  identical  in  language,  and  state  the 
object  of  the  election  to  be  "to  determine  for 
or  against  the  proposition  for  the  construc- 
tion of  waterworks." 

The  ballots  prepared  for  and  used  at  the 
election  wore  In  form  as  follows: 

"Borough  of  Garfield. 

"Special  Blectkm 

"For 

the  proposition  of  construction  or  purchase 
of  waterworks  for  a  supply  of  water  for  do- 
.  mestlc  or  public  use  In  the  Borough  of  Gar- 
field, according  to  the  resolution  of  the  Coun- 
cil dated  July  22,  1903. 

"Against 

the  proxKwltion  of  construction  or  purchase 
of  waterworks  for  a  supply  of  water  for  do- 
mestic or  public  use  In  the  Borough  of  Gar- 
field, according  to  the  resolution  of  the  Coun- 
cil dated  July  22,  1903." 

The  official  certificate  of  the  result  of  the 
election  was: 

The  whole  number  of  names  on  the  poll 

list  is  818 

The  whole  number  of  ballots  rejected  is. .        23 

For  the  proposition,  received 182  votes 

Against  the  proposition,  received 113      " 

The  fifth  and  sixth  reasons  filed  by  the 
prosecutor  challenge  the  legality  of  this  elec- 
tion upon  two  grounds:  First,  that  the  propo- 
sition submitted  to  the  voters  thereat  was 
not  the  one  which  council  had  by  resolution 
directed  to  be  submitted;  and,  second,  that 
the  ballots,  being  In  the  alternative,  viz.,  for 
construction  or  purchase,  were  Indefinite, 
and  the  resulting  election  therefore  Incon- 
clusive upon  the  only  question  designed  by 
the  Legislature  to  be  referred  to  the  voters. 

Each  of  these  points  seems  to  me  to  be 
well  taken.    The  proposition  required  by  the 


reaolntloD  of  oonncQ  to  be  voted  was  ttae  dis- 
creet question  of  the  construction  of  water- 
works by  the  borough,  and  not  the  general 
policy  of  the  municipal  ovmersihlp  of  a  water- 
works. The  form  of  the  ballots  made  It  Im- 
possible for  the  council  to 'obtain  any  certain 
response  from  the  voters  to  the  only  question 
It  had  resolved  should  be  submitted  to  them, 
viz.,  the  construction  by  the  boroogh  of  a 
plant  For  all  that  appears,  the  whole  SIS 
voters  may  have  favored  purchase,  or,  what 
Is  more  probable,  they  may  have  been  divid- 
ed between  purchase  and  construction — ^per- 
haps equally  so.  From  no  aspect  of  the  case 
can  It  be  said  that  the  question  directed  to 
be  submitted  was  answered  In  the  affirma- 
tive by  a  majority  of  the  voters. 

The  error  under  which,  as  It  seems  to  me, 
counsel  for  the  defendant  labors.  Is  that  of 
deeming  the  popular  election  to  have  been 
intended  by  the  Legislature  as  a  delegati<m 
to  the  voters  of  the  power  to  pass  an  en> 
abling  act  that  should  vest  in  the  borough 
council  general  jurisdiction  over  the  subject- 
matter,  whereas  It  seems  clear  that  smcb 
election  is  in  the  nature  of  a  referendum  by 
which  the  p<vnlar  will  may  be  made  ef- 
fective upon  the  specific  thing  to  be  done  by 
the  borongh  council  in  the  premisea 

np<m  either  of  the  grounds  above  stated, 
the  election  was  nugatory  and  most  be  wt 
aside. 


01  N.  J.  U  40) 
ROGERS  et  al.  v.  NEWTON.  • 
(Supreme  Court  of  New  Jersey.    Nov.  7,  1904.) 

UVITAXIORS-^AXT  PATIIKNT. 

I.  A  payment  upon  a  book  account,  which  has 
never  been  recognized  in  its  entirety,  without 

groof  showing  that  aucb   payment   was   made 
1  recognition  of  the  whole  claim  and  as  a  pay- 
ment upon  account  thereot  will  not  take  the 
unpaid  part  of  the  account  oat  of  the  statute 
of  limitations. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  New  Bruns- 
wick. 

Action  by  James  L.  Rogers  and  others 
against  James  O.  Newton.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

Argued  June  term,  1904,  before  REED  and 
FORT,  JJ. 

A.  &  H.  T.  Strong,  for  appellants.  James 
H.  Van  Cleef,  for  respondent 

FORT,  J.  This  was  a  suit  to  recover  for 
an  undertaker's  bUl.  The  bill  was  Incurred 
In  the  burial  of  the  danghter-In-law  of  the 
defendant.  The  materials  were  furnished 
and  the  services  rendered  in  1894.  The  proof 
shows  that  in  1896  $10  was  paid  upon  ac- 
count of  the  bill,  but  by  whom  It  was  paid  It 
does  not  appear.  It  was  claimed  in  the  cause 
that  the  defendant  had  contracted  the  bill, 
and  that  the  plaintiffs  did  the  work  relying 
upon  the  defendant's  promise  to  pay  there- 

I I.  Se«  Tilmltanwi  af  Actions,  voL  3S.  Cent.  Dig- 
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for.  Thla,  bowerer,  was  denleA  by  the  de- 
fendant The  miit  was  not  instituted  until 
1901.  It  was  alleged  that  there  bad  beoa 
made  by  the  defeudoat  an  oral  promise  to 
pay  the  bill  in  1896.  No  promise  in  writing 
was  shown  or  alleged.  The  proof  In  the 
canse  does  not  bring  the  case  within  the  rule 
stated  in  Romaine  t.  Corlies,  47  M.  J.  Law, 
106.  A  simple  payment  upon  a  book  account, 
which  has  never  been  recognised  as  to  its 
entirety,  withont  something  to  show  that 
such  payment  was  made  in  recognition  of  the 
whole  claim,  and  that  it  was  made  as  a  pay- 
ment  on  account  of  the  whole  claim,  will 
not  take  the  unpaid  part  of  the  accoont  out 
of  the  statute.  Vaughn  t.  Hankinson's 
Adm'r,  8S  N.  J.  Law,  79.  The  charge  of  the 
Judge  of  the  district  court  tn  this  case  cor- 
rectly stated  the  law.  The  Jury  found  for 
the  defendant  under  the  proof,  and,  we  think, 
rightly.  The  trial  Judge  would  have  been 
Justified,  under  the  proof  certified,  in  direct- 
ing a  verdict  for  the  defendant  on  the  ground 
that  the  plaintiffs'  claim  was  barred  by'  the 
statute  of  limitations.  He,  however,  submit- 
ted all  the  questions  in  the  case  to  the  Jury 
under  proper  Instructions,  and  they  found  for 
the  defendant 

The  Judgment  of  the  district  court  is  af- 
firmed, with  cofita. 


<n  N.  J.  U  417) 

TRUSTEES  OP  FREE  PUBLIC  LIBRARY 
OP  ATLANTIC  CITY  v.  CITY  COUN- 
CIL OF  ATLANTIC  CITY. 
(Sapreme  Court  of  New  Jersey.    Nov.  14, 1004.) 

VUHICIFAL   COBFOBATIORS— PTTBUO   LIBBABIES 
—TAXATION. 

1.  In  November,  1901,  Atlantic  City  adopted 
the  library  act  of  April  1,  1884  (Gen.  St.  p. 
IPoO),  which  directs  the  raisins  by  tax  of  one- 
third  of  a  mill  on  each  dollar  of  tuable  proper- 
ly every  year  for  library  purposes.  In  May, 
1902,  the  city  adopted  the  act  for  the  govern- 
ment of  cities  approved  April  3,  1902  (P.  L.  p. 
284),  which  empowers  the  oonncil  to  raise  by 
tax  in  each  year  snch  sum  as  it  shall  deem  ex- 
pedient for  the  establishment  and  maintenance 
of  a  public  library. 

HeU,  that  the  duty  imposed  by  the  act  of 
1884  was,  in  Atlantic  City,  snperseded  by  the 
discretionary  power  granted  by  the  act  of  lOtti. 

(Syllabus  by  the  Court) 

Application  by  the  trustees  of  the  free 
public  library  of  Atlantic  City  for  writ  of 
mandamus  to  the  city  council  of  Atlantic 
City.    Rule   discharged. 

Argned  November  term,  1904,  before 
SWAYZB  and  DIXON,  JJ. 

Edmund  C.  Gasklll,  Jr.,  for  relators.  Har- 
ry Wootton,  for  respondent 

DIXON,  J.  On  November  5, 1901.  Atlantic 
City  by  popular  vote  adopted  the  provisions 
of  "An  act  to  authorize  the  establishment  of 
free  public  libraries  in  cities  of  this  state," 
passed  April  1,  1884  (ficn.  St  p.  1950).  This 
act  makes  it  the  duty  of  the  appropriate 
board  of  a  city  adopting  it  to  raise  annually 
by  tax  a  sum  equal  to  one-third  of  a  mill 


on  every  dollar  of  taxable  property  tot  the 
purposes  of  the  library.  On  May  6,  1902, 
the  city  by  popular  vote  adopted  the  provi- 
sions of  "An  act  relating  to,  regulating  and 
providing  for  the  government  of  cities,"  ap- 
proved AprU  8,  1902  (P.  L.  pp.  284,  306).  TUa 
act  declares  (section  40)  that  "the  city  coun- 
cil shall  have  power  to  raise  by  tax  in  each 
year  such  sum  or  sums  of  money  as  they 
shall  deem  expedient  •  •  •  for  the  es- 
tablishment and  maintenance  of  a  public 
library."  In  January,  1903,  trustees  of  a  pub- 
U<>  library  for  the  city  were  appointed  and 
organized  In  accordance  with  the  library 
act  of  1884,  and  they  now  pray  a  manda- 
mus requiring  the  city  council  to  take  the 
necessary  steps  for  raising  the  tax  of  one- 
third  of  a  mill  on  each  dollar.  The  only 
question  presented  for  decision  is  whether, 
on  the  true  construction  of  these  statutes, 
the  council  Is  entitled,  in  its  discretion,  to 
provide  for  raising  only  a  less  sum  tJian 
the  equal  of  one-third  of  a  mill  on  each  dol- 
lar. We  think  that  question  must  be  an- 
swered affirmatively.  The  terms  of  the  stat- 
ute of  1902  Indicate  no  restriction  on  the  dis- 
cretion of  the  council  to  raise  such  sum  as 
they  shall  deem  expedient.  This  absolute 
discretion  is  inconsistent  with  an  Impera- 
tive duty  to  raise  a  prescribed  sum.  The 
statute  conferring  this  discretion  is  the  later 
expression  of  the  legislative  purpose,  and  in 
this  case  is  also  the  later  expression  of  the 
will  of  the  citizens.  Hence  It  abrogates  In 
Atlantic  City  the  duty  indicated  by  the  act 
of  1884. 
The  rule  for  a  mandamus  Is  discharged. 


(71  N.  J.  L.  SM) 
SAUNDERS  T.  ADAMS  SXP.  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  14, 1904.) 

ASSOCIATIONS— ACTIONS— SEBVICB    OT   PBOOIBS. 

1.  Whether  the  Adams  Enresa  Company  is 
to  be  regarded  as  a  corporation  or  an  unincor- 
porated association,  it  may  be  sued  in  this 
state  by  its  name. 

2.  Viewed  In  either  aspect,  service  of  a  sum- 
mons upon  its  agent  representing  it  In  the  busi- 
ness out  of  which  the  litigation  sprang  is  regu- 
lar. 

3.  The  return  of  service  upon  an  agent  at 
Trenton  and  upon  the  route  agent,  nothing  ap- 
pearing to  show  any  limitation  of  the  con- 
trol of  such  agents  over  the  company's  bosiness 
in  this  state,  is  good. 

(Syllabus  by  the  Court) 

Action  by  Bertram  H.  Saunders  against 
the  Adams  Express  Company.  Motion  to  va- 
cate an  order  of  the  Supreme  Court  Justice 
overruling  a  motion  to  set  aside  summons 
and  declaration.    67  Atl.  809.    Affirmed. 

The  facts  appear  in  the  opinion  of  Mr. 
Justice  Swayze  when  ordering  the  ordei 
now  under  review  (5T  Atl.  899). 

Argned  June  term,  1004,  before  FORT  and 
REED,  JJ. 

McCarter,  Williamson  &  McCarter,  for 
the  motion.    Preston  Stevenson,  opposed. 
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REED,  J.  We  thtnk  tbat,  even  If  the 
defendant  was  possessed  of  enough  of  the 
facnlties  or  powers  of  a  corporation  to  sub- 
ject It  to  a  suit  in  this  state  (Edgeworth  v. 
Wood,  58  N.  J.  Law,  463,  83  Att.  d40),  it 
has  also  enough  of  the  qualities  of  a  part- 
nership (People  ex  rel.  Winchester  t.  Cole- 
man, 133  N.  T.  279,  31  N.  K.  96,  16  L.  B.  A. 
183)  to  subject  it  to  liability  in  a  suit  in  this 
state  as  an  unincorporated  association.  If 
it  is  suable  as  a  corporation,  it  can  be  sued 
by  its  name  or  in  the  manner  provided  for 
by  the  New  York  statutes.  If  It  can  be  sued 
as  an  association,  it  can  be  sued  by  its 
name  under  our  statute.  The  method  of 
service  of  process  upon  a  foreign  corpora- 
tion through  service  upon  an  agent  does  not 
differ  from  service  upon  an  nnincorporated 
corporation  through  its  agent  Service  upon 
a  foreign  corporation  may  be  made  upon  an 
officer,  director,  agent,  clerk,  or  engineer  of 
a  company.  P,  L.  1896,  pp.  277,  305.  Serv- 
ice upon  an  unincorporated  association  may 
be  made  upon  the  president  or  any  other  offi- 
cer for  the  time  being,  or  the  agent,  manager, 
or  the  person  in  charge  of  the  business  of 
such  organization.  P.  L.  1903,  pp.  545,  546. 
Service  upon  an  agent  of  a  corporation  must 
be  made  upon  agents  whose  relations  to 
the  company  are  such  as  to  give  the  agent  a 
representative  character  respecting  the  liti- 
gation contemplated.  Litigation  arising  out 
of  a  business  under  the  control  of  an  agent 
may  be  instituted  by  service  upon  the  agent 
in  charge  of  that  particular  business.  Nor- 
ton V.  Berlin  Iron  Bridge  Co.,  61  N.  J.  Law, 
442,  17  Atl.  1079.  But  servants  who  have 
no  such  representative  character  respecting 
the  subject-matter  of  the  litigation  are  not 
such  as  the  statute  Intended.  Mulheam  ▼. 
Press  Publishing  Co.,  53  N.  J.  Law,  153,  21 
Ati.  186,  11  L.  R.  A.  101.  In  Carroll  v.  New 
Tork,  etc.,  B.  R.  Co.,  65  N.  J.  Law,  124,  46 
Atl.  708,  &  service  bad  been  made  upon  an 
engineer  of  a  ferryboat  used  to  transport 
cars  between  Jersey  City  and  a  landing  on 
the  Harlem  river.  Although  "engineer"  Is 
one  of  the  class  named  In  the  act  upon  whom 
service  can  be  made,  nevertheless  it  was 
held  that  this  engineer  was  only  a  subordi- 
nate employe,  having  no  general  charge  over 
its  corixjrate  affairs,  nor  any  connection  with 
the  business  out  of  which  the  cause  for  ac- 
tion arose,  such  as  to  give  him  a  representa- 
tive capacity  respecting  the  subject-matter  of 
the  litigation.  The  doctrine  so  applied  to 
agents  of  foreign  corporations  must,  upon 
principle,  apply  to  agents  of  foreign  unincor- 
porated associations.  In  this  case  It  Is 
shown  that  service  was  made  upon  the  local 
agent  at  Trenton  and  upon  the  route  agent 
Nothing  appears  to  show  to  what  part  of 
the  company's  business  the  duties  of  these 
agents  extended,  or  to  what  part  of  the  busi- 
ness their  agency  was  restricted.  From  the 
declaration  filed  in  the  case  it  appears  that 
the  action  was  brought  for  the  loss  of  goods 
delivered  to  the  defendant  at  Washington^ 


D.  0.,  to  be  delivered  at  Ollfton,  In  this  state. 
It  would  seem  that  any  agent  of  the  com- 
pany who  bad  general  charge  of  the  trans- 
portation and  delivery  of  these  goods  would 
represent  the  company  respecting  the  litiga- 
tion arising  out  of  the  loss  of  the  goods. 
The  agent  at  Trenton  would  probably  not 
represent  the  company  respecting  the  loss  of 
any  goods  not  sent  from,  or  to  be  delivered 
to,  his  office,  and  concerning  which  he  had 
no  duties  to  perform.  The  route  agent,  bow- 
ever,  may  or  may  not  have  had  such  duties 
respecting  the  oversight  of  the  transmission 
and  delivery  of  goods  consigned  in  this 
state  as  to  make  him  a  representative  of 
the  company  for  the  purpose  of  process. 
The  presumption  In  common-law  procedure  is 
in  favor  of  regularity.  Bvans  v.  Perrine,  35 
N.  J.  Law,  221,  222. 

As  the  service  is  not  shown  to  have  been 
ineffective,  the  order  below  should  be  af- 
firmed. 


MEM0RANDI7M  DECISIONS. 
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COMMISSIONERS  OP  CAMBRIDGE  v. 
DIAMOND  STATE  TELEPHONE  CO 
(Court  of  Appeals  of  Maryland.  June  9,  1904.) 
Appeal  from  Circuit  CJourt,  Dorchester  County; 
Henry  Lloyd,  Judge.  Action  by  the  commis- 
sioners of  Cambridge  against  the  Diamond 
State  Telephone  Company.  From  a  judgment 
for  defendant,  plaintiffs  appeal.  Affirmed. 
Arftued  before  McSHERRY,  6.  J.,  and  FOW- 
LER, BRISCOE,  BOYD.  PEABCE,  and 
SCHMDCKER,  JJ.  J.  Watson  Thompson  and 
Clement  Sulivane,  for  appellants.  W.  Laird 
Henry  and  Frederick  H.  Fletcher,  for  appel- 
lees. 

SCHMUOKER,  J.  The  commissioners  of 
Cambridge,  a  mnnieipal  corporation,  sued  the 
Diamond  State  Telephone  Company  in  the 
circuit  court  for  Dorchester  county  in  assump- 
sit for  money  claimed  to  be  due  for  unpaid  li- 
cense fees  charged  on  telephone  pole.s.  The 
defendant  demurred  to  the  declaration,  and, 
the  demurrer  having  been  sustained,  the  plain- 
tiff refused  to  plead  further,  but  permitted  a 
final  judgment  to  be  entered  in  favor  of  the 
defendant,  from  which  it  took  this  appeal. 
The  issue  presented  in  this  case  is  identical 
with  that  arising  in  the  case  of  the  same  com- 
missioners against  tine  Cambridge  Water  Com- 
pany, which  appears  as  No.  21  on  the  present 
docket  of  this  court.  58  Atl.  442.  We  held 
by  our  opinion  filed  in  that  case  tbat  the  judg- 
ment in  favor  of  the  defendant  must  be  af- 
firmed, for  want  of  power  in  the  commission- 
ers of  Cambridge  to  exact  from  the  defendant 
the  payment  of  an  annual  license  fee  or  tax 
upon  its  water  plu^s,  and  stated  the  reasons 
for  our  conclusions  in  the  opinion.  As  neither 
teleplione  nor  water  companies  are  Includetl 
among  the  corporations  from  which  tiie  charter 
of  Cambridge  authorizes  that  municipality  to 
require  the  taking  out  of  a  license,  we  will 
affirm  the  judgment  appealed  from  in  this  case, 
for  the  reasons  mentioned  in  oar  opinion  in  the 
Water  Company's  Case,  without  repeatia^ 
them  here.    Judgmedt  affirmed,  with  costs. 

BROKAW  V.  CENTRAL  R.  CO.  of  NEW 
JERSEY.    (Supreme    Court   of    New    Jersey. 
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Jane  13,  1904.)  Error  to  Circait  Court.  Hnn- 
tenlon  County.  Action  by  Joseph  Brokaw 
against  the  Central  Railroad  Compbny  of  New 
Jersey.  Judgment  in  favor  of  plaintiff,  and 
defendant  bnnes  error.  Affii-med.  Argued  Feb- 
i-uary  term,  1904,  before  GUMMERE,  C.  J^ 
and  DIXON,  GARRISON,  and  SWAYZE,  JJ. 
George  H.  LArge,  for  plaintiff  in  error.  Wil- 
liam C.  Gebhardt,  for  defendant  in  error. 

PER  CURIAM.  We  find  no  error  either  in 
the  refusal  of  the  trial  court  to  direct  a  nou- 
imit,  or  in  its  refusal  to  direct  a  Terdict  in 
favor  of  the  defendant.  The  question  of  the 
negligence  of  the  defendant,  and  of  the  con- 
tribatory  negligence  of  the  plaintiff,  were  each 
of  them  for  the  jury.  Neither  do  we  find 
any  error  in  the  diarge  of  the  court  to  the 
jury,  or  in  its  rulings  upon  the  evidence.  The 
judgment  below  should  be  affirmed. 


HAGGBRTY  t.  TRENTON  ST.  RY.  CO. 
(Supreme  Court  of  New  Jersey.  June  13,  1904.) 
Action  by  Mary  Haggerty  against  the  Trenton 
Street  Railway  Company.  Verdict  for  plain- 
tiff. On  rule  to  show  cause  why  a  new  trial 
should  not  be  granted.  Rule  made  absolute. 
Anued  February  term,  1904,  before  GUM- 
MJBRB.  C.  J.,  and  DIXON,  GARRISON,  and 
SWAYZE,  JJ.  Robert  8.  Woodruff,  for  the 
mle.    William  Jamison,   opposed. 

PER  CURIAM.  Our  examination  of  this 
case  brings  us  to  the  conclusion  that  the  ver- 
dict of  the  jury,  which  was  for  the  plaintiff, 
was  clearly  against  the  weight  of  the  evidence. 
The  rale  to  show  canso  should  be  made  ab- 
solute. 


SCHRAMM  ▼.  PARKER.  (Supreme  Court 
of  New  Jersey.  June  13,  1904.)  Error  to  Cir- 
cuit Court,  Camden  County.  Action  between 
Harry  W.  Schramm  and  Ellis  Parker.  From  a 
judgment  in  favor  of  the  latter,  the  former 
brings  error.  Affirmed.  Argued  February 
term.  1904,  before  GUMMERE,  C.  J.,  and 
DIXON,  GARRISON,  and  SWAYZE.  JJ. 
William  Early,  for  plaintiff  in  error.  Nelson 
Burr  Gaskill,  for  defendant  in  error, 

PER  CURIAM.  We  find  no  error,  either  In 
the  refusal  to  nonsuit  or  in  the  refusal  to  di- 
rect a  verdict  in  favor  of  the  defendant  Nor 
do  we  find  any  error  in  the  charge  of  tlie  court 
to  the  jury,  or  in  the  refusal  to  charge  the 
requests  submitted  on  behalf  of  the  defendant. 
The  judgment  must  be  affirmed. 


In  re  TAYLOR.  (Prerogative  Court  of  New 
Jersey.  Nov.  4,  1904.)  Appeal  from  Orphans* 
Court.  Essex  County,  In  the  matter  of  the 
accounting  of  Henry  B.  Taylor,  executor  of 
and  trustee  under  the  will  of  Stewart  G.  Marsh, 
deceased.  From  a  decree,  said  Taylor  appeals. 
Affirmed.  See  55  Atl.  299.  Thomas  Ander- 
son, for  appellant.  Edward  D.  Duffleld,  for 
respondents. 

MAGIH  Ordinary.  This  appeal  is  from  a 
decree   of   tlie   Essex    county    orphans'    court. 


made  upon  an  accounting  ot  appellant  of  the 
estate  of  Stewart  C.  Marsh,  deceased,  in  his 
hands  as  executor  and  trustee.  Exceptions  had 
been  filed  to  the  account  by  the  respondents, 
who  were  parties  interested  in  the  estate. 
The  exceptions  were  referred  to  a  master,  upon 
whose  report  the  decree  settling  the  account 
was  made.  The  jndge  of  the  orphans'  court 
considered  the  exceptions,  and  expressed  his 
conclusions  upon  the  matter  in  a  careful  opin- 
ion, giving  his  reasons  why  the  master's  re- 
port should  be  confirmed.  It  was  confirmed, 
and  the  decree  appealed  from  was  made.  I 
have  reviewed  with  care  the  evidence  before 
the  master,  and  I  am  unable  to  find  any  ground 
for  the  reversal  of  the  decree.  The  reasons 
given  in  the  orphans'  court  for  making  the 
decree  express  accurately  my  conclusions  on  the 
fscts  and  the  law  apiflicable  to  the  case.  The 
decree  must  be  confirmed,  with  costs  in  this 
court,  to  be  paid  by  the  appellant. 

'=  (203  Pa.  282) 

ALTOONA  BELT  LINE  EXTENSION  ST. 
RY.  CO.  V.  CITY  PASS.  RY.  OP  ALTOONA. 
(Supreme  Court  of  Pennsylvania.  May  23, 
1904.)  Bill  by  the  Altoona  Belt  Line  Efxten- 
sion  Street  Railway  Company  against  the  City 
Passenger  Railway  of  Altoona.  From  a  decree 
dismissing  the  bill,  plaintiff  appeals.  Affirmed. 
Argued  before  MITCHELL,  C.  J.,  and  DEAN, 
BROWN,  POTTER,  and  THOMPSON,  JJ. 

BROWN,  J.  The  court  below  found  that 
this  appellant,  the  Altoona  Belt  Line  Exten- 
sion Street  Railway  Company,  formed,  with 
the  appellant  in  No.  250,  January  term,  1903 
(58  Atl.  477),  but  one  corporation.  We  assume 
that  the  purpose  of  its  incorporation  was  only 
to  extend  the  operations  of  the  other  company. 
No  paper  book  was  printed  in  this  appeal,  and 
it  was  stated  on  the  argument  of  the  other  that 
the  same  disposition  ought  to  be  made  of  each. 
Decree  affirmed,  and  appeal  dismissed,  at  ap- 
pellant's costs. 

(»>  Pa.  3SS) 
In  re  TURNER'S  LICENSE.  In  re 
CRAGAN'8  LICENSE.  In  re  STBRNBR'S 
LICENSE.  In  re  HECKMAN'S  LICENSE. 
In  re  KNIGHT'S  LICENSE.  (Supreme  Court 
of  Pennsylvania.  May  23,  1904.)  Appeal  from 
Superior  Court  In  the  matter  of  the  applica- 
tion of  B.  B.  Turner,  Patrick  Cragan,  George 
W.  Sterner.  John  Heckman,  and  Harry  N. 
Knight  for  hotel  licen.ses.  From  decrees  of  the 
superior  court,  reversing  decrees  of  the  quarter 
sessions  of  Potter  county  granting  the  liquor 
licenses,  said  petitioners  appeal.  Reversed. 
Argued  before  MITCHELL.  C.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  and 
THOMPSON,  JJ. 

BROWN,  J.  These  cases  are  controlled  bv 
McGonnell's  Appeal,  58  Atl.  615,  in  which 
we  have  this  day  filed  an  opinion.  The  decree 
of  the  superior  court  in  eacn  case  is  reversed, 
and  the  order  of  the  court  of  quarter  sessions 
of  Potter  county,  granting  a  license  to  the 
appellant,  is  affirmed;  the  costs  on  this  appeal, 
as  well  as  on  that  to  the  superior  court,  to  be 
paid  by  the  appellees. 
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